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ISSUES PRESENTED

1. Is it lawful for an applicant to be a personal
representative to lie under oath in order to obtain
appointment as a representative of and estate in South

Carolina?

2. May a probate judge interfere with the ministerial duty

of his staff in issuing subpoenas?

3. When hearing an appeal from a probate court, may the
circuit court proceed over objection, without the probate
record as required by South Carolina Statute §62-1-308(b),
where the record is defined by Howell v. Littlefield, 211

S.C. 462, 46 S.E.2d 47 (1947)?




STATEMENT OF THE CASE

This case started in the Probate Court of Chester County.
This case involves appellant Mell Woods, because appellant
purchased some land from decedent, Mrs. Hinson. The land was
purchased in good faith, for value, and without notice of any
infirmity, (R.pp. 362-367). Mrs. Hinson died and Ned Gregory,
11, a.licensed South Carolina attorney prepared a standard
probate form, or petition, #300, (R.pp. 103-109). In Section
ITI of the form the direct question is asked: “Are you aware of
any instrument or document amending or revoking the Will?” The
answer was, “No.” (R. p. 63, R. p. 107). Ned Gregory, II, is
known to the South Carolina Courts, and is the same person as,
In the Matter of Ned Gregory, II., Respondent, 306 S.C. 270,
411 S.E.2d 43 (1991), where Gregory was disciplined for
forging documents. Gregory filled out the probate form
involved in this appeals case, and then obtained the signaiure
under oath of Mr. Breakfield, the Respondent herein, knowing
full well that another will existed which revoked the will
that Gregory wanted probated, (R. p. 269, transcript of other

will being admitted).




Ail of this involves the appellant Mell Woods because of the
small amount of land appellant purchased from Mrs. Hinson.
Appellant is not a Hinson, or heir, but does claim standing to
try and get Mrs. Hinson’s estate as she wanted it to be,
because of the land purchase, (R.pp. 362-367, R. p. 78,

R. p. 88, R. p. 93).

Other Information Required by Rule 208(b) (1) (c) SCACR: -

The action is an appeal from the probate court, filed April
30, 2010; defense is general denial; the circuit case was
first heard by the Honorable-Clifton Newman on September 08,
2010, Judge Newman first upheld the probate court, then
reversed himself deciding a proper return had not been made by
the probate court. Then the case was returned to the circuit
court and Judge Goldsmith held a hearing on July 08, 2011, and
upheld the probate court in an Order signed on July 17, 2011;

Notice of Appeal was served on October 01, 2011.




STANDARD OF REVIEW
This probate case is to remove a personal representative,
and is in equality; Dean v. Kilgore, 313 S.C. 257, 437 S.E.2d

—

154 (Ct.App. 1993), and to reform a mistake, also equality,.
Turner v. Washington Realty Co., 128 S.C. 271, 122 S.E. 768
(1924). The South Carolina Probate Code §62-3-611(b) states
that a personal representative may be removed from office for
cause where it is shown the representative intentionally
misrepresented material facts on the proceedings leading to

his appointment.




ARGUMENT
As to Issue Number 1:

This probate case could have been over long ago if only
the correct will had been offered for probate, (R.pp. 4£88-497,
R.pp. 445-469, R.pp. 563-565).

Mrs. Hinson left a Last Will which has never been probated,
and which was in the probate file, but has now been “lost” by
the probate court staff even though they were instructed to
lock the will in a safe, (R. p. 37, R. p. 514, near bottom).
Appellant has a copy of the real will to be included in the

Record on Appeal, (R.pp. 74-76, R.pp. 89-91, R.pp. 159-163).

As to Issue Number 1:

A person who aspires to be a personal representative
should be straightforward with all courts and not lie to
gain an appointment in the first place. In this case the
Respondent Breakfield lied under oath in order to
be appointed personal representative, (R. p. 64). Ned
Gregory, II, an adjucticated forger, helped and counseled
the Respondent Breakfield in the various methods of

forging documents, fooling and manipulating rural probate




courts and judges in order to gain the desired results.
(R.pp. 65-67), In the Matter of Ned Gregory,_ II.,
Respondent, 306 S.C. 270, 411 S.E.2d 430 (1991).

In addition, the conduct of Ned Gregory, II., and
Breakfield, the Respondent herein, is serious enough that
there is a question if there really exists a legal entity
to be a Respondent. The Record will show, (R. p. 63, R.pp.
490-497, R. p. 269 actual transcript admitting proper will to
probate), that the forger Gregory and Breakfield both knew
there was another Will by Mrs. Hinson thét was made after the
Will that the two of them (Gregory and Breakfield) were able

to convince the Probate Court to admit to probate.

Argument as to Issue Number 1 Continues:

The Record will further show, (R.pp. 389-390 strike-through
by Mrs. Hinson), that the “Will” being probated by the
respondent was actually revqked by Mrs. Hinson. This being the
case, coupled with the fact that a lot of lying under oath was
going on, Appellant now raises the question if there is, or
has there ever been an “Estate of Reba P. Hinson.” It is
doubtful that there ever would have been a probate case using
the revoked “Will,” if the Respondent had been straightforward
with the Probate Court; the Record shows, (R.pp. 2-631), that

Respondent has - 6 -



never told the truth, and that a fraud upon the court, of
the extrinsic classification, has occurred. But even more
basic than any species of fraud is the failure of a legal
entity, “Butif thereis a lack of legal entity, the whole action fails. * * * If an
action is brought in the name of that which under the /ex fori has no legal entity,
itis asif there was no plaintiff in the record and therefore no action before‘ the
Court”; “... which presents an instance of want jurisdiction.” Commercial &
Savings Bank of lLake City v. Ward, 146 S.C. 77, 143 S.E. 546

(1928); Proprietors of Mexican Mill v. Yellow Jacket Silver

Mining_Co., 4 Nev. 40, 97 Am. Dec., 510 (1868); McCullar v.

Estate of Campbell, 381 S.C. 205, 672 S.E.2d 783 (2009).

Extrinsic Fraud as to Issue 1, (Argument):

fhe Record will show, (R. p. 45, R. p. 591),
that on June 07, 2007,
appellant hand-delivered a demand letter to the Judge of
Probate, Chester County, South Carolina, which letter claimed
an interest in the Estate of Reba P. Hinson, if any will was
ever filed. The letter which will be in the Record was
formal notice of the ipterest of appellant under §62-3-204
of the Probate Code, and required under the Probate Code
§62—3-403 notice to appellant of any hearing concerning the

-7 -




admission to probate of Mrs. Hinson’s Will. Instead of

Notice to Appellant, a secret hearing was held in early

2009, nearly 18 months later, and a revoked former will of
Mrs. Hinson was admitted to probate, (R.pp. 103-109, R.pp.
63-64). This procedure constitutes extrinsic fraud under
Chewning_v. Ford Motor Co., 354 S.C. 72, 579 S.E.2d 605
(2003). How is it extrinsic? It is because Gregory, II., as
above, who still has a law license, suborned perjury for the
reason of advancing the interests of clients who wanted Mrs.
Hinson to die with a “life estate” instead of the fee simple
estate which she did possess when she did die. Gregory did all
recited acts knowing full well that another will existed
which revoked the will Gregory wanted probated, (R.pp. 389-390,
R.pp. 63-64). And to top it all off, Gregory prepared the
papers which Respondent herein signed under oath in order to
admit a revoked will to probate, (R.pp. 63-64). Respondent

is also a licensed attorney, and an officer of the court, so
what has gone on in this case is about the same as all of the
lying and éheating in the Chewning case -- with the net result
of appellant being shut out qf court without notice of what
was being done, until it was ‘done, and generally denied the
opportunity to be heard, (R.pp. 63-64).

- 8 -




Argument as to Issue Number 2:

Appellant would have proven the case, including Gregory'’s
perjury, if appellant had been allowed subpoenas for thé
probate hearing in question. Appellant is not an attorney,
and cannot issue his own subpoenas. The procedure is to
obtain blank subpoenas from the court clerk, with the court’s
stamp on subpoenas. Appellant went to the Probate Court
Clerk’s office prior to the hearing in question, to obtain
subpoenas, and the Judge himself intervened and would not
issue any subpoenas. Rule 45(3) SCRCP authorizes the clerk of
court to issue a blank subpoena “to a party requesting it.”
Issuing a subpoena is a ministerial matter at most. The
subpoena matter was raised to, and ruled on by the Probate
Judge at two times during the Probate Hearing; the rulings
are in the transcript and will be included in the record on
Appeal, (R. p. 329 lines 7-13, R. p. 354 lines 6-11). The
trial judge had no business in the matter and committed error

when he interfered, (R. p. 329 lines 7-13).




Argument as to Issue Number 3:

The circuit court has never seen the real record in this
case, (R.pp. 233-243). ThereAhave always been lost documents,
wrong documents, and even now the Respondent’s counsel,

Mr. Brackett is kicking and screaming about having the full
Record sent to the Court of Appeals.

South Carolina Statute §62-1-308(b) requires

that the full, original record be sent to the circuit court
on appeal. §62-1-308(b) is nothing new, the statute has been
around since the 1930s, and for sure it was the 1952 Code,
nearly word for word, so §7-203 of the 1952 Code is cited
under “Other Authorities.” There would have not been actual
typésetting of the Record on appeal for an appeal to circuit
court, because it was not required, and since there were no
copy machines at the time, copies were never intended; all
that was meant was to box up all of the Record, take it
across the hall, and deliver it to the circuit court.

This procedure has been ruled on by the South Carolina
Supreme Court in the case of Howell v. Littlefield, 211 S.C.
462, 46 S.E.2d 47 (1947).

- 10 -




There has never been a proper return of the record in this
case made to the circuit court. This is a jurisdictional
defect. It is the job of the probate court to transmit the
record as part of the return, and not start making laws for
convenience where the statute is clear as to what to do.
The hearing in this case proceeded over objection by
appellant, using a record hand picked by Mr. Brackett,
instead of what the statute calls for, (R.pp. 273-285).
State v. Jacobs (2011), and Sloan v. Hardee (2007), boﬁh
cited in the Table of Cases. both stand for the proposition
that everyone needs to go by what a statute says instead

of trying to twist laws to suit a present situation,

or to escape a responsibility.

- 11 -




CONCLUS ION

Appellant asks that this matter be remanded to the
circuit court, with instructions for the probate court,

and for a new trial in the probate court.

Respectfully submitted,

this g@ day of June, 2012.

Mell Woods

P.0O. B 2603
Lancas::r, S.C. 29721 TVNISIgO G
Certificate of Service follows:
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