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STATE OF SOUTH CAROLINA ) . INTHE COURT OF COMMON PLEAS
) .

COUNTY OF BERKELEY ) CASE'NO.: 2011-CP-08-00396
ROBERT RUSSELL,

EMPLOYEE/CLAIMANT,

RESPONDENT,.

Vs, ORDER AFFIRMING THE
A DECISION AND ORDER OF

DEPARTMENT OF HEALTH and THE APPELLATE PANEL OF

ENVIRONMENTAL CONTROL, THE SOUTH CAROLINA

‘ WORKERS’ COMPENSATION
EMPLOYER,

N i T i N S N R S N

COMMISSION
and
THE STATE ACCIDENT FUND,

CARRIER/APPELLANT. =
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APPEARANCES: “<c. O

Employee/Claimant/Respondent represemed by J. David Murrell. Esqu1re P i

of Charleston, South Carolina. - o
r ~

”
Employer/Camer/Appellams represented by Margaret M. Urbamc Esquire,
of Charleston, South Carolina.

STATEMENT OF THE CASE

-

Employee/Claimant/Respondent (hereinafter “Claimant™) had a hearing before the Single
Commuissioner of the South Carolina Workers’ Compensation Commission on July 1, 2008. The
issues presented at the hearing were payment of causally-related medical treatinent, past
temporary total disability benefits, mileage reimbursement and whether Claimant was
permanently and totally disabled. Thereafter, Claimant received a Decision and Order from the
Single Commissioner.on August 26, 2008, that held he was totally and permanently disabled
pursuant to the Ellison decision and Employer/Carrier/Appellant (hereinafter “Carrier”) must pay
all past and future causally-related medical care and mileage reimbursement.

Carrier appealed the Hearing Commissioner’s Decision and Order on September 8, 2008.
The Appellate Panel ruled on March 27, 2009, to remand the case back to the Hearing
Commissioner and instructed that a new order be issued resolving the conflict between Finding
of Fact No. 18 and Finding of Fact No. 24. On April 13, 2010, the Hearing Commissioner issued
a new Decision and Order that again found Claimant totally and permanently disabled; however,
Finding of Fact No. 18 from the prior Decision and Order dated August 26, 2008, was deleted
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thereby resolving the conflict as ordered by the Appellate Panel. On April 22, 2010, Carrier

- again appealed the Hearing Commissioner’s Decision and Order.

The Appellate Panel ruled on January 19, 2011, and again upheld the Single
Commissioner’s Decision and Order that Claimant was totally and permanently disabled
pursuant to the Ellison decision and that Carrier must pay all past and future causally-related
medical care and mileage reimbursement. Thereafter, Carrier filed its third appeal of Claimant’s
award rendered in the Appellate Panel’s Decision and Order and filed a Notice of Intent to
Appeal and Petition for Judicial Review with the Berkeley County Court of Common Pleas on
February 3, 2011.

Al proffered testimony has been taken. Such, together with all medical. documentary
and testimonial evidence, has been delivered to, and presented by oral argument to, the Court of
Common Pleas and has been under study and consideration.

STANDARD OF REVIEW

The Administrative Procedures Act establishes the standard of judicial review of
decistons by the Appellate Panel of the Workers™ Compensation Commission. Lark v. Bi-Lo,
276 S.C. 130, 276 S.E.2d 304 (1981). A reviewing court may only reverse or modify a decision
of an administrative agency if “such decision is affected by errors of law, characterized by abuse
of discretion, or clearly erroneous in view of the reliable, probative and substantial evidence on
the whole record.” Suburban Propane Gas Co. v. Deschamps, 298 S. C. 230, 379 S.E.2d 301
(S.C. App. 1989). The Appellate Panel is the ultimate fact-finder in workers’ compensation
cases. Jordan v. Kelly Co., 381 S.C. 483, 674 S.E.2d 166 (2009). As a general rule, this court
must affirm the findings of fact made by the Appellate Panel if they are supported by substantial
evidence. Pierre v. Seaside Farms, Inc., 386 S.C. 334, 689 S.E.2d 615 (2010). “Substantial
evidence is that evidence which, in considering the record as a whole, would allow reasonable
minds to reach the conclusion the [Appellate Panel] reached.” Hill v. Eagle Motar Lines, 373
S.C. 422, 645 S.E.2d 424 (2007). “The possibility of drawing two inconsistent conclusions from
the evidence does not prevent the [Appellate Panel’s] finding from being supported by
substantial evidence.” Id. Substantial evidence is more than a mere scintilla, but less than a
preponderance. Bilton v. Best Western Royal Motor Lodge, 282 S.C. 634, 321 S.E.2d 63 (5.C.
App. 1984).

Based upon a review of the foregoing case, the Court of Common Pleas FULLY
AFFIRMS the Decision and Order of the Appellate Panel of the South Carolina Workers’
Compensation Commission and therefore makes the following Findings of Fact and Conclusions
of Law: ‘

FINDINGS OF FACT

Based upon the medical, documentary and testimonial evidence received and produced at
the hearing, as well as the Single Commissioner’s personal observations of Claimant, and the
Decision and Order of the Appellate Panel, the following facts are accordingly made based
upon the preponderance of the evidence:
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page 34; Claimant’s APA #9, page 57; Claimant’s APA #12, pages 120, 128, and
130);

Claimant’s lower extremity complaints are not supported by the medical evidence
(e.g., Claimant’s APA #12, pages 118, 122, and 125-126 (“denies lower extremity
problems”); Claimant’s APA #12, pages 120, 123, and. 127, and Claimant’s APA
#14, pages 150 and 153 (negative straight leg raise). Claimant’s own IME’s
records are devoid of any mention of leg pain/problems; instead, Dr. Forrest
actually notes that he finds no definite weakness or other evident neurologic
deficit in the lower extremities (Claimant’s APA #15, pages 162-163)

Physicians disagree as to whether Claimant has Bipolar Disorder. Dr. Rosen
believes that Claimant lacks the general pattern of delusional thinking or thought
disorder associated with Bipolar Disorder, while Dr. Jenkins thinks that Claimant
has Bipolar Disorder. Claimant considers himself to have the disorder. In any
event, I find that there was no aggravation of a psychological condition: by the
date of the accident, Claimant’s psychological condition was already spiraling
downward (from sexual issues, harassment at work, and death of a close male
friend) necessitating the hospitalization.  Moreover, the notes from the

" hospitalization do not mention the work accident, injury, or pain relating thereto.

The undersigned actually believes and finds that the reverse had actually
occurred: rather than Claimant’s physical injury aggravating his psychological
condition, Claimant’s psychological -condition has resulted - in Claimant’s
perceived worsening of his physical- condition. 1 base this finding on the
following: initially, Claimant did not embellish his physical condition--shortly
after the accident, Claimant reported that he “does not want to be off work or on
sedating meds.” He also denied striking his head in the accident even though he
had headaches. Later, medical evidence shows that Claimant’s depression began
playing a-role in magnification of his somatic complaints, as documented by-the
opinion of Dr. Santi (an opinion with which I agree and give great weight to,
considering the objective, diagnostic testing in this case). The nature of
Claimant’s physical injury is such that his condition should have gotten better—
not worse. However, instead, Claimant’s reports to providers that his low back
pain has not resolved but has actually “evolved over time” (Defendants’ APA #1
in its entirety, including but not limited to pages 229, 232, and 239; Claimant’s
APA #6, pages 15, 20, and 24; Claimant’s APA #7, page 48 Claimant’s APA #12,
page 130; Claimant’s APA #15, page 162);

Claimant complains of severe back pain to the undersigned and to providers, but
was not compliant with the medication prescribed to him. Further, when
Claimant’s IME even “started to discuss” the possibility of surgery to alleviate his
allegedly severe symptoms, Claimant indicated that he is “definitely not inclined”
in that direction {Claimant’s APA #7, page 48; Claimant’s APA #12, pages 126
and 130; Claimant’s APA #15, pages 162-164);

Based upon the findings of fact supra, | do not give weight to the opinion of Dr.
Burke regarding an aggravation of Claimant’s pre-existing (and significant)
psychological condition (Claimant’s APA #10, page 101-102);
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Claimant injured his back in an admitted accident on June 11, 2004. Claimant
alleges that this injury had affected his left hip and lower extremities;

Claimant is 51 years of age (testimony of Claimant);
Claimant had a 4-year college dcgree (testimony of Claimant);

Claimant’s previous jobs include courier, manager of his family’s grocery store,
application screener with DSS (to determine if applicants met qualifications for
services), and promotional coordinator for a drug company (testimony of
Claimant);

Claimant’s job with Employer was Environmental Health Manager. Claimant
drew up septic system permits, performed soil boring duties, inspected septic
systems after installation, handled complaints, and issued citations. - The job
required heavy lifting when Claimant had to use an augur in clay soil (testimony
of Claimant; Defendants’ APA #5, pages 268-269);

Claimant had previous back pain from “several wrecks” which occasionally flared

" up prior to the date of the accident (Claimant’s APA #7, page 32; testlmony of

Claimant);

Six_days after the accident, Claimant was hospitalized for psychiatric care
including suicidal ideation and “extreme depression.” This was Claimant’s 2™
hospitalization, the first having occurred about 20 years before. There is no
mention in any of these records (i.e., the second hospitalization) about Claimant’s
accident/injury/pain. Rather, these records focus on issues of sexual orientation,
sexual harassment at work, and the death of a close male friend. Claimant’s
mother and sister also suffer from depression. Claimant admitted at the hearing
that he missed days from work for depression immediately prior to the work
accident (Defendants” APA #1 testimony of Claimant);

Claimant has a significant psychological history as documented in the evidence.
When Claimant was a child, he watched his father shoot his mother in the eye,
and he was molested by an older brother. When he was in his 20’s, he jumped off
a bridge while intoxicated. Claimant’s limb shaking and tremors observed by the
undersigned at the hearing are also documented in the .evidence by various
providers. A video of the hearing (obviously, hearings are not recorded) would
have shown that Claimant’s demeanor/psychological condition would be next to
impossible to fake or feign (Defendants’ APA #1; Defendants’ APA #3, page
240; as to tremors, see e.g., Defendants’ APA #4, pages 260 and 265; and
Claimant’s APA #10, page 70);

As read by the radiologist, Claimant’s MRI shows “mild” degenerative disc
disease with a small central herniation. However, Dr. Stovall reads the film as
showing a disc bulge with no stenosis or nerve root impingement, There is no
pathology to explain Claimant’s extremely high pain levels he reports to providers
and to the undersigned (Defendan \lAPA #2 , page 237, Clalmanl s APA #7,
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Claimant is not a surgical candidate, according to the authorized treating
physician. Claimant had physical therapy and injections. neither of which he
reports as having helped;

Claimant reached maximum medical improvement on January 13, 2005
(Claimant’s APA #12. page 131);

The authorized treating physician assigned a 5% impairment rating (Claimant’s
APA #12, page 131);

The authorized treating physician assignéd 20-1b. (frequent) and 335-lb.
(occasional) lifting restrictions, as well as prohibitions against long periods of
climbing, bending, and stooping (Claimant’s APA #12, page 131);

Claimant’s request for reimbursement for unauthorized chiropractic care
(including mileage) 1s denied. Claimant sought the care on his own w1th0ut
making any request for such to Defendants;

Claimant is permanently and totally disabled. 1 base this finding on the
application of the Ellison decision, and reach this decision even if I completely

.discount the opinion of Dr. Burke. The remainder of the evidence ts not just

persuasive, but overwhelming (Claimant’s APA #10, page 100; evidence as a
whole);

Defendants to receive credit for temporary benefits paid to Claimant; -

I disagree with Dr. Custer’s opinion that Claimant is dble to manage his own
finances (Defendants’ APA #3, page 242);

Claimant’s average weekly wage is $629.67, yielding a compensation rate of
$419.80; and

Carrier must pay Claimant a permanent and total disability award based upon the
substantial evidence that the combined effects of Claimant’s work injury to his
back on June 11, 2004, and his pre-existing psychological condition make him
permanently and totally disabled pursuant to Ellison v. Frigidaire Home Products,
638 S.E.2d 664 (S.C. 2006) (the testimony of Claimant and the medical records).

CONCLUSIONS OF LAW

Accordingly, as provided by S.C. Code Ann. § 42-17-40 and the South Carolina Rules of
Civil Procedure, it is the determination and findings of the Court of Common Pleas:

1.

That, pursuant to S.C. Code Ann. § 42-1-160, there is sufficient evidence to prove
that Claimant suffered a compensable injury by accident to his back arising out of
and in the course of his employment on June 11, 2004;
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2. That, pursuant to S.C. Code Ann. § 42-15-60 and § 42-9-400, Carrier must pay
for all causally-related medical care for the June 11, 2004 work-injury and for his
psychological condition that Claimant receives from the date of the Single
Commissioner’s order on August 25, 2008 and continuing for his lifetime,
including but not limited to, prescriptions, medical equipment, devices and/or
implants;

3. That, pursuant to S.C. Code Ann. § 42-1-40, Claimant’s compensation rate is
$419.80 based on his average weekly wage of $629.67;

4. That, pursuant to S.C. Code Ann. § 42-9-400 and Ellison v. Frigidaire Home
Products, 638 S.E.2d 664 (S.C. 2006), Claimant is permanently and totally
disabled and, therefore, Carrier must pay Claimant 500 weeks of disability
benefits;

S. That, pursuant to Regulation 67-1601 of the South Carolina Workers’
Compensation Commission, Carrier must pay Claimant mileage reimbursement
for travel to receive medical treatment from Dr. Don Stovall and for the MRI that
Dr. Stovall ordered in the amount of $43.96;

6. That, pursuant to Regulation 67-1601 of the South Carolina Workers’
Compensation Commission, Carrier must pay Claimant mileage reimbursement
for all causally-related medical care for the June 11, 2004 work-injury and for his
treatment for his psychological condition that Claimant receives from the date of
the Single Commissioner’s order on August 25, 2008 and continuing for his
lifetime; and

7. That, pursuant to S.C. Code Ann. § 42-15-60 and Regulation 67-1302 et seq. of
the South Carolina Workers’ Compensation Commission, Carrier must reimburse
~ Blue Cross/Blue Shield State Health Plan for payments made for Claimant’s
causally-related medical care for the June 11, 2004, injury and Carrier will contact

Blue Cross/Blue Shield State Health Plan directly regarding the reimbursement.

ORDER
IT IS, THEREFORE, ORDERED that the Decision and Order of the Appellate Panel
of the South Carolina Workers’ Compensation Commission dated January 19, 2011 is Fully
Affirmed. -
IT IS, THEREFORE, FURTHER ORDERED:
1. That Claimant’s injury is compensable;
2. THat Carrier must pay for all causally-related medical care for the June 11, 2004

work-injury and for his psychological condition that Claimant receives from the
date of the Single Commissioner’s order on August 25, 2008 and continuing for
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his lifetime including but not limitcd to, prescriptions, medical equipment,
devices and/or implants;

That Claimant’s compensation rate is $419v.80;

That Claimant is permanently and totally disabled and, therefore, Carrier must
pay Claimant 500 weeks of disability benefits;

That Carrier must pay Claimant mileage reimbursement for travel to receive
medical treatment from Dr. Don Stovall and for the MRI that Dr Stovall ordered
in the amount of $43.96;

That Carrier must pay Claimant mileage reimbursement for all causally-reldted
medical care for the June 11, 2004 work-injury and for his treatment for his
psychological condition that Claimant receives from the date of the Single
Commissioner’s order on August 25, 2008 and continuing for his lifetime,
including but not limited to, prescriptions, medical equipment, devices and/or
implants;

That Carrier must reimburse Blue Cross/Blue Shield State Health Plan for
payments made for Claimant’s causally-related medical care for the June 11,
2004, injury and Carrier will contact Blue Cross/Blue Shield State Health Plan
directly regarding the reimbursement; and

That Carrier must send all monetary amounts owed to Claimant directly to
Claimant’s attorney, J. David Murrell.

AND IT IS SO ORDERED.

This

i I !(;‘l\day OM, 2012.
Moncks Comer, South Carolina

THE COURT OF COMMON PLEAS FOR
THE NINTH JUDICIAL CIRCUIT
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APPELLATE PANEL -
DECISION AND ORDER
OF THE SOUTH CAROLINA
WORKERS’ COMPENSATION COMMISSION

WCC FILE NUMBER 0414927

ROBERT RUSSELL,

Employee/Claimant/Respondent,

V.

DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL,

Employer,
and
STATE ACCIDENT FUND,
Carriet/Defendants/Appellants,
Appellate Panel Review held in Columbia,
South Carolina on August 17, 2010 per
notices timely and properly served on all
parties of interest.
Appellate Panel Decision and Order filed
(A2l
APPEARANCES:

Claimant/Respondent represented by J. David
Murrell, Esquire, of Charleston, South Carolina,

Defendants/Appeliants represented by Margaret
M. Urbanic, Esquire, of Charleston, South Carolina. .
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STATEMENT OF THE CASE

The parties were heard by Commissioner Susan S. Barden on July I, 2008 1n North
Charleston, South Carolina. On August 26, 2008, she issued a De0131on and Order.
. Employer/Carrier filed an appeal and after oral argument was held, the Appellate Panel issued a
* Decision and Order on March 27, 2009 remanding the case to have the Hcamig Commissioner

resolve a conflict in the August 26, 2008 Decision and Order. On April 13, 2010 C‘onumssnoner o

Barden issued a new order,

Within the statutory period, counsel for Defendants Employer/Carrier filed an
Application for Review in the case setting forth her reasons, copies of which were furnished to
all interested parties prior to oral argument presented before the Appellate Panel on August 17,
2010. All proffered testimony has been taken. Such, together with all documentary evidence,
has been delivered by oral argument to the individual members of the Full Commission and since
~ been under study and consideration. '

. In an Appellate Review, the Panel shall, pursuant to S.C. Code Ann. § 42-17-50 (1985),
r{:’view the Award, weigh the evidence as presented at the initial hearing and, if' good grounds be
shown therefore, make it own Findings of Fact and reach its own Conclusions of Law consistent
with or inconsistent with those of the Hearing Commissioner. Based upon a review of the
foregoing, the Pancl FULLY AFFIRMS the Single Commissioner’s Decision and Order and
therefore makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

Based upon the testimony and evidence received and produced at the hearing, as well as
the Commissioner’s personal observations of Claimant, the following facts are accordmgly made
based upon the pr: epondexance of the evidence: '

L. Clalmant mjured his back in an admitted accident on June 11, 2004. Clalmant_
alleges that this injury had affected his left hip and lower extremities;

2. Claimant is 51 years of age (testimony of Claimant);
3. Claimant had a 4-year college degree (testimony of Claimant),
4. Claimant’s previous jobs include courier, manager of his family’s grocery store,

application screener with DSS (to determine if applicants met qualifications for
services), and promotional coordinator for a drug company (testimony of
Claimant);

5. Claimant’s job with Employer was Environmental Health Manager. Claimant
drew up septic system permits, performed soil boring duties, inspected septic
systems after installation, handled complaints, and issued citations. The job
required heavy lifting when Claimant had to use an augur in clay soil (testimony
of Claimant; Defendants’ APA #5, pages 268-269);
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Claimant had previous back pain from “several wrecks” which occasionally flared
up prior to the date of the accident (Claimant’s APA #7, page 32; testlmony of
Claimant);

Six days after_the accident, Claimant was hospxtahzed for psychiatric care
including suicidal ideation and “extreme depression.” This was Claimant’s 2" -

hospitalization, the first having occurred about 20 years before. There isino. .

mention in any of these records (i.e., the second hospitalization) about Claimant’s
accident/injury/pain. Rather, these records focus on issues of sexual orientation,
sexual harassment at work, and the death of a close male friend. Claimant’s
mother and sister also suffer from depression. Claimant admitted at the: hearing
that he missed days from work for depression immediately prior to the: worl'
accident (Defendants’ APA #1 testimony of Claimant); .

Claimant has a significant psychological history as documented in the evidence.
When Claimant was a child, he watched his father shoot his mother in the eye,
and he was molested by an older brother. When he was in his 20’s, he jumped off

" a bridge while intoxicated. Claimant’s limb shaking and tremors observed by the

undersigned at the hearing are also documented in the evidence by various
providers. A video of the hearing (obviously, hearings are not recorded) would
have shown that Claimant’s demeanor/psychological condition would be next to
impossible to fake or feign (Defendants’ APA #1; Defendants’ APA #3, page
240, as to tremors, see e.g., Defendants’ APA #4, pages 260 and 265; and
Claimant’s APA #10, page 70);

As read by the radiologist, Claimant’s MRI shows “mild” degenerative disc
disease with a small central herniation. However, Dr. Stovall reads the film.as
showing_a disc bulge with no_stenosis or nerve root impingement, There is no
pathology to explain Claimant’s extremely high pain levels he reports to providers -
and to the undersigned (Defendants’ APA #2 , page 237; Claimant’s APA #7,

. page 34; Claimant’s APA #9, page 57; Claimant’s APA #12, pages 120, 128, and

130);

Claimant’s lower extremity complaints are not supported by the medical evidence
(e.g., Claimant’s APA #12, pages 118, 122, and 125-126 (“denies lower extremity
problems”); Claimant’s APA #12, pages 120, 123, and 127, and Claimant’s APA
#14, pages 150 and 153 (negative straight leg raise). Claimant’s own IME’s
records_are devoid of any mention of leg pain/problems; instead, Dr. Forrest
actually notes that he finds no definite weakness or other evident neurologic
deficit in the lower extremities (Claimant’s APA #15, pages 162-163);

Physicians disagree as to whether Claimant has Bipolar Disorder, Dr. Rosen
believes that Claimant lacks the general pattern of delusional thinking or thought
disorder associated with Bipolar Disorder, while Dr. Jenkins thinks that Claimant
has Bipolar Disorder. Claimant considers himself to have the disorder. In any
event, 1 find that there was no aggravation of a psychological condition: by the
date of the accident, Claimant’s psychological condition was already spiraling

- downward (from sexual issues, harassment at work, and death of a close male
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12,

13.

14.

15.

16.

17.

18.

friend) ' necessitating the hospitalization.  Moreover, the notes from the.
hospitalization do not mention the work accident, injury, or pain relating thereto.

The undersigned actually believes and finds that the reverse had ‘acwally .,

occurred: rather than Claimant’s physical injury aggravating his psychological
condition, Claimant’s psychological condition has resulted in Clziiknant’é
perceived worsening of his physical condition. 1 base this finding on the
following: initially, Claimant did not embellish his physical condition--shortly

* after the accident, Claimant reported that he “does not want to be off work or on

sedating meds.” He also denied striking his head in the accident even though he
had headaches. Later, medical evidence shows that Claimant’s depression began
playing a role in magnification of his somatic complaints, as documented by the
opinion of Dr. Santi (an opinion with which I agree and give great weight to,
considering the objective, diagnostic testing in this case). The nature of
Claimant’s physical injury is such that his condition should have gotten better—
not worse. However, instead, Claimant’s reports to providers that his low back
pain has not resolved but has actually “evolved over time” (Defendants’ APA #1
in its entirety, including but not limited to pages 229, 232, and 239; Claimant’s
APA #6, pages 15, 20, and 24; Claimant’s APA #7, page 48 Claimant’s APA #12,
page 130; Claimant’s APA #15, page 162);

Claimant complains of severe back pain to the undersigned and to providers, but

“was not compliant- with the medication prescribed to him. Further, when

Claimant’s IME even “started to discuss” the possibility of surgery to alleviate his
allegedly severe symptoms, Claimant indicated that he is “definitely not inclined”
in that direction Claimant’s APA #7, page 48; Claimant’s APA #12, pages 126
and 130; Claimant’s APA #15, pages 162-164);

Based upon the findings of fact supra, I do not give weight to the opinion of Dr.
Burke regarding an aggravation of Claimant’s pre-existing (and significant)
psychological condition (Claimant’s APA #10, page 101-102);

Claimant is not a surgical candidate, according to the authorized treating
physician. Claimant had physical therapy and injections, neither of which he
reports as having helped; :

Claimant reached maximum medical improvement on January 13, 2005
(Claimant’s APA #12, page 131);

The authorized treating physician assigned a 5% impairment rating (Claimant’s
APA #12, page 131); "

The authorized treating physician assigned 20-b. (frequent) and 35-lb.
(occasional) lifting restrictions, as well as prohibitions against long periods of
climbing, bending, and stooping (Claimant’s APA #12, page 131);

Claimant’s request for reimbursement for unauthorized chiropractic care

* (including mileage) is denied. Claimant sought the care on his own without

making any request for such to Defendants;
4
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19.

20.

21
22

23.

Claimant is permanently and totally disabled. .= I base this finding on the
application of the Ellison decision, and reach this decision even if 1 completély
discount the opinion of Dr. Burke. The remainder of the evidence is not just
persuasive, but overwhelming (Clalmant s APA #10, page 100; evidence as a

whole);

Defendants to receive credit for temporary benefits paid to Claimant;

I disagree with Dr. Custer’s opinion that Claimant is able to manage his own
finances (Defendants’ APA #3, page 242);

Clcumant s average weekly wage is $629.67, yielding a compensation rate of
$419.80; and

Carrier must pay Claimant a permanent and total disability award based upon the
substantial evidence that the combined effects of Claimant’s work injury to his
back on June 11, 2004, and his pre-existing psychological condition make him . .
permanently and totally disabled pursuant to Ellison v. Frigidaire Home Products,
638 S.E.2d 664 (S.C. 2006) (the testimony of Claimant and the medical records).

CONCLUSIONS OF LAW

Accordingly, as provided by S.C. Code Ann. § 42-17-40, it is the determination and
findings of this Commissioner:

1

3.

That, pursuant to S.C. Code Ann. § 42-1-160, there is sufficient evidence to prove
that Claimant suffered a compensable injury by accident to his back arising out of
and in the course of his employment on June 11, 2004;

That, pursuant to S.C. Code Ann. § 42-15-60, Carrier must pay for all causally-
related medical care for the June 11, 2004, work-injury and for his psychological
condition that Claimant receives from the date of this order and continuing for his
lifetime, including but not limited to, prescriptions, medical equlpment devices
and/or implants; .

That, pursuant to S.C, Code Ann. § 42-1-40, Claimant’s compensation rate is .

$419.80 based on his average weekly wage of $629.67;

4,

That, pursuant to S.C. Code Ann. § 42-9-400 and Ellison v. Frigidaire Home
Products, 638 S.E.2d 664 (S.C. 2006), Claimant is permanently and totally
disabled and, therefore, Carrier must pay Claimant 500 weeks of disability
benefits;

That, pursuant to Regulation 67-1601 of the South Carolina Workers’
Compensation Commission, Carrier must pay Claimant mileage reimbursement
for travel to receive medical treatment from Dr. Don Stovall and for the MRI that
Dr. Stovall ordered in the amount of $43.96;
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That, pursuant to Regulation 67-1601 of the South Carolina Workers’
Compensation Commission, Carrier must pay Claimant mileage reimbursement
for all causally-related medical care for the June 11, 2004, work-injury and for his
treatment for his psychological condition that Claimant receives from the date of
this order and continiuing for his lifetime; and

That, pursuant to S.C. Code Ann. § 42-15-60 and Regulation 67-1302 et seq. of
the South Carolina Workers’ Compensation Commission, Carrier must reimburse
Blue Cross/Blue Shield State Health Plan for payments made for Claimant’s
causally-related medical care for the June 11, 2004, injury and Carrier will contact
Blue Cross/Blue Shield State Health Plan directly regarding the reimbursement.

ORDER

IT IS, THEREFORE, ORDERED that the Smgle Commissioner’s Decision and Order
of April 13, 2010 is Fully Affirmed.

IT IS, THEREFORE, FURTHER ORDERED:

1.

Py

That Claimant’s injury is compensable;

That Carrier must pay for all causally-related medical care for the June 11, 2004,
work-injury and for his psychological condition that Claimant receives from the
date of this order and continuing for his lifetime including but not limited to,
prescriptions, medical equipment, devices and/or implants;

That Claimant’s compensation rate is $419.80;

That Claimant is permanently and totally disabled and, therefore, Carrier must
pay Claimant 500 weeks of disability benefits;

That Carrier must pay Claimant mileage reimbursement for travel to receive
medical treatment from Dr. Don Stovall and for the MRI that Dr. Stovall ordered -
in the amount of $43,96;

That Carrier must pay Claimant mileage reimbursement for all causally-related
medical care for the June 11, 2004, work-injury and for his treatment for his
psychological condition that Claimant receives from the date of this order and
continuing for his lifetime, including but not llmlted to, prescriptions, medical
equipment, devices and/or implants;

That Carrier must reimburse Blue Cross/Blue Shield State Health Plan for
payments made for Claimant’s causally-related medical care for the June 11,
2004, injury and Carrier will contact Blue Cross/Blue Shield State Health Plan
directly regarding the reimbursement; and
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8. That Carrier must send all monetary amounts owed to Claimant directly to

Claimant’s attorney.

AND IT IS SO ORDERED.

S.C. WORKERS’ COMPENSATION COMMISSION

THE HONORABLE G. BRYAN LYNDON

(SR N R Tal LUTS S ST URRRTEL LV S

This is to certify that the undersigned has this date

served this order in the above entitied action upon &l
parties 1o this cauge by (:1osiing a copy heredt,
postage paid. in the Ui~ juisie mail addressed to

the allomney or atoingysysl said pariies.
208

W&S@uw

Adminigtrative Aseistent to the Commissinner

This
By
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DECISION AND ORDER
OF THE

SC WORKERS® COMPENSATION COMMISSION

Robert Russell,

Employee/Claimant,

\' 8

WCC FILE NUMBER 0414927

Department of Health and Environmental Control,

Employer,

and

State Accident Fund,

Carrier/Defendants.

HEARING:

APPEARANCES:

PURPOSE OF HEARING:

DECISION AND ORDER:

FILED:

Held in North Charleston, South Carolina, -on July 1,
2008, per notices served on all parties of interest.

The Claimant was represented by J. David Murrell,
Esquire, of Charleston, South Carolina.

The Employer and Carrier were represented by Margaret
M. Urbanic, Esquire, of Charleston, South Carolina.

To determine issues as set forth on Forms 50 and 51.

Thé Honorable Susan S. Barden.
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APA SUBMISSIONS

Under the Administrative Procedures Act, the following records were submitted into evidence.

SUBMISSIONS

APA NO.

CLAIMANT’S SUBMISSIONS:

1

2.

10.

11

12.

13.

14.

15.

16.

17.

18.

20.

Wreck Report

Berkeley County EMS
. Roper Berkeley
. First Report of Injury

. Report of Employee Occurrence

Dr. Jeffrey Santi

. Dr. Alan Faulk
. Sports Spine & Industrial
Chas. Physicians Imaging Ctr.

Dr. Wiiliam Burke

Dr, James Jenkins

Dr. Don Stovall

HealthSouth Surgical Center

Sports Plus Physical Therapy

Dr. Leonard Forrest
Fund Analysis’

DHEC Work Status

DHEC Personnel Leave

. DHEC Employee Performance

Form 20

jw}
5
=
©

|

06/11/2004

06/11/2004

06/11/2004

06/14/2004

06/16/2004

06/16/04 - 07/07/04

06/16/04 - 08/11/06

06/17/04 - 07/06/04

07/28/2004

07/18/04 - 05/07/07

07/14/04 - 10/03/05

08/11/04 - 01/13/05

09/01/04 - 10/08/04

11/03/04 - 12/16/04

11/22/2006

11/18/2004

02/16/05 - 07/16/05

06/17/04 - 05/02/05

08/14/03 - 08/14/04

N/A
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21. Unpaid Medical Expenses 06/11/04 - 08/11/06
22. Mileage Form 06/11/04 - 08/11/06

EMPLOYER’S SUBMISSIONS:

APA NO. Date

1. Samuel Rosen, MD 6/18/01 — 6/22/01
2. Tricounty Radiology 1/03/05

3. John V. Custer, MD 6/06/05

4. William C. Vanness, MD 10/17/05

5. Exhibit ~ SC Retirement 7/10/05

Systems-Disability Report

STIPULATIONS

It was stipulated that this was an admitted injury and that jurisdiction was proper. It was
stipulated that Claimant’s average weekly wage was $629.67 and his compensation rate was $419.80. It
also stipulated by Carrier that they would pay for all causally related medical treatment rendered by Dr.
Stovall, Roper Berkeley, Berkeley County EMS, Roper Radiologist and Roper Berkeley Inc. (RBR) and
would pay mileage reimbursement for Claimant’s visits to Dr. Stovall. '

STATEMENT OF THE CASE

Claimant is a 51 year old man. -His work history includes social service specialist-for DSS, Geer Drug
Company as a promotional coordinator, a courier for First Costal Properties, and managed family’s
grocery store. Claimant has a four-year degree in Business Administration.

EVIDENCE OF THE CASE

Claimant has worked for DHEC for 15 years with the job title of Environmental Health Manager.
Claimant injured his back, left arm, head, neck, and left hip on June 11, 2004. Claimant filed a Form 50
requesting a hearing. Employer/Carrier, by their attorney Peggy Urbanic Esq., filed a Form 51. A
hearing was thereafter scheduled for July 1, 2008 to determine all issues as set forth in the Forms 50 and
St

The hearing proceeded with J. David Murrell, Esq. present for Claimant and proper notice was
given to Employer (“DHEC”) and the State Accident Fund (“Carrier”). Peggy Urbanic, Esq. appeared on
behalf of the Carrier and the Employer. '

Claimant testified that he has been working for Defendant, DHEC for 15 years. Claimant
testified that in June, 2004 his job title was Environmental Health Manager and his job duties included
soil borings to determine whether a lot passed their requirements and could get a septic tank.

3
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Claimant testified that on June 11, 2004 as he was making a right turn, he was rear ended in his
small Ford Ranger work truck. Claimant testified that his back, left arm, head, and neck were hurt.
Claimant testified that after the initial injury, his lefi hip started hurting. Claimant testified that
sometimes his legs, back, hip, and neck just ache. Claimant testified that his back, left hip and legs
continue to hurt. :

Claimant testified that he went to Dr. Stovall, and he was treating him with medication and was
referred to physical therapy. Claimant testified that after the physical therapy he was still hurting,
Claimant testified that Dr. Stovall prescribed injections but they did not help. Claimant testified that he
went to chiropractic treatment and it helped some.

Claimant testified that he went back to work for awhile but he could not do any of the digging at
work. Claimant testified that his supervisor would go with him and dig. Claimant testified that his back
hurt so bad that he could not get his paper work done. Claimant testified that all dates on page 172 of
Claimant’s APA Exhibit 18 marked by an asterisk are days he was out of work as a result of his work-
injuries. Claimant testified that code 01 is vacation time. Claimant testified that page 173 is time spent at
doctor appointments. Claimant testified that pages 174, 175, 176, 177 and 178 are dates he was unable to
work as a result of his injury on the job. Claimant testified that dates marked through on page 179 are not
related to his injury on the job. Claimant testified that two entries on page 180 are related to time missed
form work as a result of injury on the job. Claimant testified that if he did not have enough sick leave,
then he took annual leave to go to the doctor, Claimant testified that he was allotted so much sick leave
every month and if he used it all then he would use annual leave. Claimant testified that he filled out
leave slips when he had to take time off. Claimant testified that some of those dates are for doctor’s
appointments and that some days he stayed out of work the whole day. Claimant testified that either his
back was hurting or he was too depressed to get out of the bed and go to work. Claimant testified that
there were days he could not get out of bed because of his depression. Claimant testified that some of the
visits on the leave slips were for a couple of hours, or an hour or two foi doctor’s appointments. Claimant
testified that he has been an employee of the state for 16 or 17 years. Claimant testified that he had a
previous injury to his back and he took a long time off for that. Claimant testificd that he had good bit of
sick leave accumulated but that he used it because of his previous accident and his depression. Claimant
testified that he had depression before his work injury on June 11, 2004. Claimant testified that he is no
longer employed at DHEC. Claimant testified that he retired from DHEC. Claimant testified that the
retirement took place around July 16, 200S.

Claimant testified that his lower back and left hip still hurt. Claimant testified that his arm, neck,
and head do not hurt anymore. Claimant testified that his depression and bipolar disorder is.worse as a
result of his work injury. Claimant testified that he has constant back pain. Claimant testified that on a
bad day his pain is an eight and on a good day it is a five. Claimant testified that he takes Celebrex and
Tylenol extra strength for his pain. Claimant testified that the medication helps with the pain in his back.
Claimant testified that his left hip hurts when he walks on it. Claimant testified that he can walk halfway
around a store like Target before his hip starts hurting. Claimant testified that his legs hurt him 20 to 25
percent of the time. Claimant testified that his leg pain comes and goes.

Claimant testified that his pain was so bad that he could kill himself. Claimant testified that he
cries a lot, is worried, is anxious, and gets depressed. Claimant testified that he lives with his mother.
Claimant testified his depression became worse because he could not do his work and he felt really bad
for his supervisor because he was doing all of his work. Claimant testified that his bipolar disorder got
worst after the injury on the job, he was crying, had thoughts of suicide, was more nervous, and was
constantly worrying about things. Claimant testified that his medication for depression and bipolar
changed after the injury on the job. Claimant testified that his medication dosage increased and he was
put on a new drug. Claimant testified that his bipolar and depression make it impossiblc to work in a

4
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competitive environment. Claimant testified that he gets mad eaéily, he has problems concentrating and
motivating himself, and he can not sit still to read. :

Claimant testified that he had back pain from several previous car wrecks which occasionally
flared up. Claimant testified that he has not looked for work since he left DHEC. Claimant testified that
prior to June 11, 2004 his back problems would aggravate him when he was digging for DHEC.
Claimant testified that he would feel back pain every now and then but after two days it would go away.
Claimant testified that he believed that he had fully recovered from the prior vehicle accidents because if
he had not, he would not have been able to dig in the clay.

" Claitmant testified that he was diagnosed with depression in the early eighties and was later
diagnosed as bipolar.- Claimant testified that he had been hospitalized for thoughts of suicide prior to this
injury. Claimant testified that he said be was going to commit suicide because he didn’t want to go back
to work. It was a hostile environment and he was being sexually harassed by his supervisor.

Claimant testified that he had not seen Dr. Faulk prior to his work injury. Claimant testified that
he has been to a Chiropractor for his back before. Claimant testified that Dr. Faulk is with Palmetio Spine
Center. Claimant testified that he went to Palmetto Spine Center on June 7, 2004 to get a massage but
they were closing. He was told to come back but he did not go back untit after the work injury.

Claimant testified that he sustained loss of use to his back as a result of the injury on the job.
Claimant testified that his back is not 100 percent. Claimant testified that he believes he sustained a loss
of 50 percent of use to his back because of the injury on the job., Claimant testified that he is unable to
return to work as an environinental specialist and that he is unable to perform any work today.

FINDINGS OF FACT

Based upon the testimony and evidence received and produced at the hearing, as well as the
Commissioner’s personal observations of Claimant, the following facts are accordingly made based upon
the preponderance of the evidence:. .

I. Claimant injured his back in an admitted accident on June 11, 2004. Claimant alleges
that this injury had affected his left hip and lower extremities;

2. Claimant is 51 years of age (testimony of Claimant);
3. - Claimant had a 4-year college degree (testimony of Claimant;
4. Claimant’s previous jobs include courier, manager of his family’s grocery store,

application screener with DSS (to determine if applicants met qualifications for services),
and promotional coordinator for a drug company (testimony of Claimant),

5. Claimant’s job with Employer was Environmental Health Manager. Claimant drew up
septic. system permits, performed soil boring duties, inspected septic systems after
installation, handled complaints, and issued citations. The job required heavy lifting
when Claimant had to use an augur in clay soil (testimony of Claimant; Defendants’ APA
#5, pages 268-269);

6. Clainant bad previous back pain from “several. wrecks” which occasionally flared up
prior to the date of the accident (Claimant’s APA #7, page 32; testimony of Claimant);
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Six days after the accident, Claimant was hospitalized for psychiatric care including
suicidal ideation and “extreme depression.” This was Claimant’s 2" hospitalization, the
first having occurred about 20 years before. There is no_mention in any of these records
(i.e., the second hospitalization) about Claimant’s accident/injury/pain. Rather, these
records focus on issues of sexual orientation, sexual harassment at work, and the death of
a close male friend. Claimant’s mother and sister also suffer from depression. Claimant
admitted at the hearing that he missed days from work for depression immediately prior
to the work accident (Defendants’ APA #1 testimony of Claimant);

Claimant has a significant psychological history as documented in the evidence. When
Claimant was a child, he watched his father shoot his mother in the eye, and he was
molested by an older brother. When he was in his 20’s, he jumped off a bridge while
intoxicated. Claimant’s fimb shaking and tremors observed by the undersigned at the
hearing are also documented in the evidence by various providers. A video of the hearing
(obviously, hearings are not recorded) would have shown that Claimant’s

" demeanor/psychological condition would be next to impossible to fake or feign

(Defendants’ APA #1; Defendants’ APA #3, page 240; as to tremors, see e.g.,
Defendants’ APA #4, pages 260 and 265; and Claimant’s. APA #10, page 70);

As read by the radiologist, Claimant’s MRI shows “mild” degenerative disc disease with
a small central herniation. However, Dr. Stovall reads the filim as showing a disc bulge
with no stenosis or nerve root impingement, There is no pathology to explain Claimant’s
extremely high pain levels he reports to providers and to the undersigned (Defendants’

“APA #2 , page 237; Claimant’s APA #7, page 34; Claimant’s APA #9, page 57,

Claimant’s APA #12, pages 120, 128, and 130);

Claimant’s lower extremity complaints are not supported by the medical evidence (e.g.,
Claimant’s APA #12, pages 118, 122, and 125-126 (“denies lower extremity problems”);
Claimant’s APA #12, pages 120, 123, and 127, and Claimant’s APA #14, pages 150 and
153 (nepative straight leg raise). Claimant’s own IME's records are devoid of apy
mention of leg pain/problems; instead, Dr. Forrest actually notes that he finds no definite
weakness or other evident neurologic deficit in the lower extremities (Claimant’s APA
#15, pages 162-163),

Physicians disagree as to whether Claimant has Bipolar Disorder. Dr. Rosen believes
that Claimant lacks the general pattern of delusional thinking or thought disorder
associated with Bipolar Disorder, while Dr. Jenkins thinks that Claimant has Bipolar
Disorder. Claimant considers himself to have the disorder. In any event, [ find that there
was no aggravation of a psychological condition: by the date of the accident, Claimant’s
psychological condition was already spiraling downward (from sexual issues,
harassment at work, and death of a close male friend) necessitating the hospitalization.
Morcover, the notes from the hospitalization do not mention the work accident, injury, or
pain relating thereto. The undersigned actually believes and finds that the reverse had
actually occurred: rather than Claimant’s physical injury aggravating his psychological
condition, Claimant's psychological condition has resulted in Claimant’s perceived
worsening of his physical condition. I base this finding on the following: initially,
Claimant did not embellish his physical condition--shortly after the accident, Claimant
reported that he “does not want to be off work or on sedating meds.” He also denied
striking his head in the accident even though he had headaches. Later, medical evidence
shows that Claimant’s depression began playing a role in magnification of his somatic
complaints, as documented by the opinion of Dr. Santi (an opinion with which I agree
and give great weight to, considering the objective, diagnostic testing in this case). The

6
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12.

13
14,

15.

16.

20,

21
22.

23,

nature of Claimant’s physical injury is such that liis condition should have gotten better—
not worse. However, instead, Claimant’s reports to providers that his low back pain has
not resolved but has actually “evolved over time” (Defendants’ APA #1 in its entirety,
including but not limited to pages 229, 232, and 239; Claimant’s APA #6, pages 15, 20,
and 24; Claimant’s APA #7, page 48 Claimant’s APA #12, page 130; Claimant’s APA
#15, page 162);

Claimant complains of severe back pain to the undersigned and to providers, but was not
compliant with the medication prescribed to him. Further, when Claimant’s IME even
“started to discuss” the possibility of surgery to alleviate his allegedly severe symptoms,
Claimant indicated that he is “definitely not inclined” in that direction Claimant’s APA
#7, page 48; Claimant’s APA #12, pages 126 and 130; Claimant’s APA #15, pages 162-
164);

Based upon the findings of fact supra, 1 do not give weight to the opinion of Dr. Burke
regarding an aggravation of Claimant’s pre-existing (and significant) psychologlcal
condition (Claimant’s APA #10, page 101-102);

Claimant is not a surgical candidate, according to the authorized treating physician.
Claimant had physical therapy and injections, neither of which hie reports as having
helped;

Claimant reached maximum rﬁedical improvement on January 13, 2005 (Claimant’s APA
#12, page 131);

The authorized treating physician assngned a 5% impairment rating (Clalmant s APA
#12, page 131);

The authorized treating physician assigned 20-lb. (frequent) and 35-lb. (occasional)
lifting restrictions, as well as prohibitions against long periods of chmbmg, bending, and
stooping (Claimant’s APA #12, page 131);

Claimant’s request for reimbursement for unauthorized chiropractic care (including
mileage) is denied. Claimant sought the care on his own without making any request for
such to Defendants;

- Claimant is permanently and totally disabled. I base this finding on the application of the

Ellison decision, and reach this decision even if 1 completely discount the opinion of Dr.
Burke. The remainder of the evidence is not just persuasive, but overwhelming
(Claimant’s APA #10, page 100; evidence as a whole); '

Defendants to receive credit for temporary benefits paid to Claimant;

I disagree with Dr. Custer’s opinion that Claimant is able to manage his own finances
(Defendants’ APA #3, page 242);

Claimant’s average weekly wage is $629.67, yle]dmg a compensation rate of $419.80;
and

Carrier must pay Claimant a permanent and total disability award based upon the

substantial evidence that the combined effects of Claimant’s work injury to his back on
June 11, 2004, and his pre-existing psychological condition make him permanently and
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totally disabled pursuant to Ellison v. Frigidaire Home Products, 638 S.E.2d 664 (S.C.
2006) (the testimony of Claimant and the medical records).

CONCLUSIONS OF LAW

Accordingly, as provided by S.C. Code Ann. § 42-17-40, it is the determination and findings of
this Commissioner:

L.

That, pursuant to S.C. Code Ann. § 42-1-160, there is sufficient evidence to prove that
Claimant suffered a compensable injury by accident to his back arising out of and in the
course of his employment on June 11, 2004;

That, pursuant to S.C. Code Ann. § 42-15-60, Carrier must pay for all causally-related
medical care for the June 11, 2004, work-injury and for his psychological condition that
Claimant receives from the date of this order and continuing for his lifetime, including
but not limited to, prescriptions, medical equipment, devices and/or implants;

That, pursuant to $.C. Code Ann. § 42-1-40, Claimant’s compensanon rate is $419.80
based on his average weekly wage of $629.67;

That, pursuant to S.C. Code Ann. § 42-9-400 and Ellison v. Frigidaire Home Products,
638 S.E.2d 664 (S.C. 2006), Claimant is permanently and totally disabled and, therefore,
Carrier must pay Claimant 500 weeks of disability benefits;

That, pursuant to Regulation 67-1601 of the South Carolina Workers’® Compensation
Commission, Carrier must pay Claimant mileage reimbursement for travel to receive
medical treatment from Dr. Don Stovall and for the MRI that Dr.. Stovall ordered in the
amount of $43.96,

That, pursuant to Regulation 67-1601 of the South Carolina Workers’ Compensation
Commission, Carrier must pay Claimant mileage reimbursement for all causaliy-related
medical care for the June 11, 2004, work-injury and for his treatment for his
psychological condition that Claimant receives from the date of this order and continuing
for his lifetime; and

That, pursuant to S.C. Code Ann. § 42-15-60 and Regulation 67-1302 et seq. of the South
Carolina Workers’ Compensation Commission, Carrier must reimburse Blue Cross/Blue
Shield State Health Plan for payments made for Claimant’s causally-related medical care
for the June 11, 2004, injury and Carrier will contact Blue Cross/Blue Shield State Health
Plan directly regarding the reimbursement.

ORDER AND AWARD

IT 18, THEREFORE, ORDERED:

That Claimant’s injury is compensable;

That Carrier must pay for all causally-related medical care for the June 11, 2004, work-
injury and for his psychological condition that Claimant receives from the date of this
order and continuing for his lifetime including but not limited to, pr escriptions, medical
equipment, devices and/or implants;
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That Claimant’s compensation rate is $419.80;

That Claimant is permanently and totally disabled and, therefore, Carrier must pay
Claimant 500 weeks of disability benefits;

That Carrier must pay Claiimant mileage reimbursement for travel to receive medical
treatment from Dr. Don Stovall and for the MRI that Dr. Stovall ordered in the amount of
$43.96;

That Carrier must pay Claimant mileage reimbursement for all causally-related medical
care for the June 11, 2004, wm:k-injury and for his treatment for his psychological
condition that Claimant receives from the date of this order and continuing for his
lifetime, including but not limited to, prescriptions, medical equipment, devices and/or
implants;

That Carrier must reimburse Blue Cross/Blue Shield State Health Plan for payments
made for Claimant’s causally-related medical care for the June I, 2004, injury and
Carrier will contact Blue Cross/Blue Shield State Health Plan directly regarding the
reimbursement; and

That Carrier must send all monetary amounts owed to Claimant directly to Claimant’s
attorney.

AND IT'IS SO ORDERED.

ibia, St *arolin: ERTCAT
mpia South Carolina . s 15 1o mi?“fv r.«,'.qt , i

/)Y&Vd ; f ‘a7 2010 IS 18 ey

— ay ol ¢g ’ ' served this oic g

SC WOl{kERS’ COMPENSATION COMMISSION

[ /\ ?ﬂl
BY: i} i il S

THI'E\)iONORﬁBLE{;USAN S. BARDEN

qpAch

this date
achen upon all
sy hereal,

partivs o I / ho
- t{‘*\“ posiage ¢ ssed 10
» O We aliomoy ot alameys e
L 7 s . -
? This ﬁxﬂéxcaynL;L&#ﬁL[MM”WMNAMMW,.uiQ.
N b/ B =Y N —

Administalive Assstant 1o tho Comyiissionst

0023



APPELLATE PANEL
DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
'W.C.C. FILE NO. 0414927 |

ROBERT G. RUSSELL, - EMPLOYEE,
‘ CLAIMANT/APPELLANT,

-V-
S.C. DEPARTMENT OF HEALTH & ENVIRONMENTAL CONTROL, EMPLOYER,

AND
STATE ACCIDENT FUND, . CARRIER,
DEFENDANTS/APPELLANTS.
Appellate Panel Review held in Columbia,
South Carolina on December 16, 2008 per
notices timely and properly served on all
parties of interest.
Appellate Panel Decision and Order filed
Wipret 37 , 2009.
APPEARANCES:

Claimant/Resporident represented by J. David
Murrell, Esquire, of Charleston, South Carolina.

Defendants/Appellants represented by

Margaret M. Urbanic, Esquire, of Charleston,
' South Carolina.
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STATEMENT OF CASE

The parties were heard by Commissioner Susan S. Barden on July 1,

2008 in North Charleston, South Carolina. On August 26, 2008, she issued the following

Order:

IT IS, THEREFORE, ORDERED:

1.
2,

That Claimant’s injury is compensable;

That Carrier must pay for all causally-related medical care
for the June 11, 2004, work-injury and for his psychological
condition that Claimant receives [sic] from the date of this
order and continuing for his lifetime including but not limited
to, prescriptions, medical equipment, devices and/or
implants;

That Claimant’'s compensation rate is $419.80;

That Claimant is permanently and totally disabled and,
therefore, Carrier must pay Claimant 500 weeks of disability
benefits;

That Carrier must pay Claimant mileage reimbursement for
travel to receive medical treatment from Dr. Don Stovall and
for the MRI that Dr. Stovall ordered in the amount of $43.96;

That Carrier must pay Claimant for all causally-related

medical care for the June 11, 2004, work-injury and for his
treatment for his psychological condition that Claimant
receives from the date of this order and continuing for his
lifetime, including but not limited to, prescriptions, medical
equipment, devices and/or implants;

That Carrier must reimburse Blue Cross/Blue Shield State
Health Plan for payments made for Claimant's causally-
related medical care for the June 11, 2004, injury and Carrier
will contact Biue Cross/Blue Shield State Health Plan directly

- regarding the reimbursement; and

That Carrier must send all monetary amounts owed to
Claimant directly to Claimant'’s attorney.
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Within the statutory period, counsel for the Defendants filed an Application
for Review in the case setting forth her reasons, copies of which were furnished to all
interested parties prior to oral argument presented before the Appellate Panel on
December 16, 2008. All proffered testimony has been taken. Such, together with all
documentary evidence, has been delivered by oral argument to the individual members
of the Full Commission and has since been under study and consideration.

By appeal, Defendants respectfully submit the following:

1. Whether the single commissioner erred in finding Claimant's
physicél injury aggravated his psychological condition as .it is not supported by
substantial evidence.

2, Whether the single commissioner erred in Finding of Fact No. 20 as
it is not supported by substantial evidence. '

. 3. Whether the single commissioner erred in Finding of Fact No. 24 as
it is not supported by substantial evidence.

4. Whether the single commissioner erred in finding Claimant is
permanently and totally disabled as he is disabled for his non-work related
psychological condition. .

A 5. Whether the single commissioner erred in Conclusions of Law No.
2 as it is not supported by substantial evidence. | |

6. Whether the single commissioner erred in Conclusions of Law No.
4 as it is not supported by substantial evidence.

7. Whether the single commissioner erred in Conclusions of Law No.
6 as it is not supported by substantial evidence and the psychological condition is not
worked related.

8. Whether the single commissioner erred in Order Numbers 2, 4 and

6 as they are not supported by substantial evidence.
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In an Appellate Review, the Panel shall, pursuant to S.C. Code Ann. §42-
17-50 (1985), review the Award, weigh the evidence as presented at the initial hearing
and, if good grounds be shown therefore, make its OWn Findings of Fact and reach its
own Conclusions of Law consistent with or inconsistent with those of the Hearing
Commissioner. Based upon a review of the foregoing, the Panel remands the Order of
August 26, 2008 to the Hearing Commissioner for a.new Order resolving the conflict
between Finding of Fact #18 and Finding of Fact #24.

FINDINGS OF FACT
1. Finding of Fact # 18 is contradictory with Finding of Fact # 24,

therefore, the Order is legally erroneous on its face.
2. Finding of Fact # 18 indicates no combination under Ellison as the
psychological condition alone disables the Claimant.
Based upon the findings of fact are the following:
| CONCLUSIONS OF LAW |
1. S.C. Code Ann. §42-17-50 (1985) gives the Commission the power

to affirm, amend, or reverse the decision of a Single Commissioner.
| ORDER
IT IS, THEREFORE, ORDERED the Decision and Order of the Single
Commissioner is hereby remanded to the Hearing Commmissioner for a new order
resolving the conﬂict'between Finding of Fact No. 18 and Finding of Fact No. 24.
AND IT IS SO ORDERED.

S.C. WORKERS' COMPENSATION COMMISSION

S e

Andrea C. Roche, Commissioner

REMAND
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DECISION AND ORDER
OF THE ‘
SC WORKERS’ COMPENSATION COMMISSION

WCC FILE NUMBER 0414927

Robeft Russell,
Employee/Claimant,

V.

Department of Health and Environmental Control,

Employer,
and
State Accident Fund,
Carrier/Defendants.
HEARING: - Held in North Charleston, South Carolina, on July 1,
2008, per notices served on all parties of interest.
APPEARANCES: The Claimant was represented by J. David Murrell,
. Esquire, of Charleston, South Carolina.
The Employer and Carrier were represented by Margaret
M. Urbanic, Esquire, of Charleston, South Carolina.
A PURPOSE OF HEARING: To determine issues as set forth on Forms 50 and 51.
.DECISION AND ORDER: The Honorable Susan S. Barden

FILED: Amgmaﬂm
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Under the Administrative Procedures Act, the following records were submitted into evidence.

SUBMISSIONS

APA NO.

CLAIMANT’S SUBMISSIONS:

1. Wreck Report

2.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

20.

Berkeley County EMS
. Roper Berkeley |

. First Report of Injury
. Report of Employee Occurrence
Dr. Jeffrey Santi
Dr. Alan Faulk
Sports Spine & Industrial

Chas. Physicians Imaging Ctr.

Dr. William Burke
Dr. James Jenkins

Dr. Don Stovall

HealthSouth Surgical Center

Sports Plus Physical Therapy

Dr. Leonard Forrest
Fund Analysis

DHEC Work Status

DHEC Personnel Leave

DHEC Employee Performance

Form 20

APA SUBMISSIONS

Date

06/11/2004
06/11/2004
06/11/2004
06/14/2004

06/16/2004

06/16/04 - 07/07/04

06/16/04 - 08/11/06
06/17/04 - 07/06/04
07/28/2004

07/18/04 - 05/07/07
07/14/04 - 10/03/05
08/11/04 - 01/13/05
09/01/04 - 10/08/04
11/03/04 - 12/16/04
11/22/2006 |
11/18/2004

02/16/05 - 07/16/05

06/17/04 - 05/02/05

08/14/03 - 08/14/04

N/A
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21. Unpaid Medical Expenses 06/11/04 - 08/11/06
22. Mileage Form ~ 06/11/04 -.08/11/06

EMPLOYER’S SUBMISSIONS:

APA NO. Date
1. Samuel Rosen, MD -V C6/ 18/01 - 6/22/01
2. Tricounty Radiology - 1/03/05

3. John V. Custer, MD 6/06/05

4. William C. Vanness, MD 10/1.7/05

5. Exhibit — SC Retirement 7/10/05

Systems-Disability Report

STIPULATIONS

It was stipulated that this was an admitted injury and that jurisdiction was proper. It was
stipulated that Claimant’s average weekly wage was $629.67 and his compensation rate was $419.80. It
also stipulated by Carrier that they would pay for all causally related medical treatment rendered by Dr.
Stovall, Roper Berkeley, Berkeley County EMS, Roper Radiologist and Roper Berkeley Inc. (RBR) and
would pay mileage reimbursement for Claimqnt’s visits to Dr. Stovall.

STATEMENT OF THE CASE -

Claimant is a 51 year old man. His work history includes social service specialist for DSS, Geer Drug
Company as a promotional coordinator, a courier for First Costal Properties, and managed family’s
grocery store. Claimant has a four-year degree in Business Administration.

EVIDENCE OF THE CASE

Claimant has worked for DHEC for 15 years with the job title of Environmental Health Manager.
Claimant injured his back, left arm, head, neck, and left hip on June 11, 2004. Claimant filed a Form 50
requesting a hearing. Employer/Carrier, by their attorney Peggy Urbanic Esq., filed a Form 51. A
hearing was thereafter scheduled for July 1, 2008 to determine all issues as set forth in the Forms 50 and
51.. '

The hearihg proceeded with J. David Murrell, Esq. present for Claimant and proper notice was
given to Employer (“DHEC”) and the State Accident Fund (“Carrier”). Peggy Urbanic, Esq. appeared on
behalf of the Carrier and the Employer.

Claimant tesﬁﬁed that he has been working for Defendant, DHEC for 15 years. Claimant
testified that in June, 2004 his job title was Environmental Health Manager and his job duties included
soil borings to determine whether a lot passed their requirements and could get a septic tank.

3
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Claimant testified that on June 11, 2004 as he was making a right turn, he was rear ended in his
small Ford Ranger work truck. Claimant testified that his back, left arm, head, and neck were hurt.
Claimant testified that after the initial injury, his left hip started hurting. Claimant testified that
sometimes his -legs, back, hip, and neck just ache. Claimant testified that his back, left hip and legs
continue to hurt.

Claimant testified that he went to Dr. Stovall, and he was treating him with medication and was
referred to physical therapy. Claimant testified that after the physical therapy he was still hurting.
Claimant testified that Dr. Stovall prescribed injections but they did not help. Claimant testified that he
went to chlropractlc treatment and it helped some.

Claimant testified that he went back to work for awhile but he could not do any of the digging at
work. Claimant testified that his supervisor would go with him and dig. Claimant testified that his back
hurt so bad that he could not get his paper work done. Claimant testified that all dates on page 172 of
Claimant’s APA Exhibit 18 marked by an asterisk are days he was out of work as a result of his work-
injuries. Claimant testified that code 01 is vacation time. Claimant testified that page 173 is time spent at
doctor appointments. Claimant testified that pages 174, 175, 176, 177 and 178 are dates he was unable to
work as a result of his injury on the job. Claimant testified that dates marked through onpage 179 are not
related to his injury on the JOb Claimant testified that two entries on page 180 are related to time missed
form work as a result of injury on the job. Claimant testified that if he did not have enough sick leave,
then he took annual leave to go to the doctor. - Claimant testified that he was allotted so much sick leave
every month and if he used it all then he would use annual leave. Claimant testified that he filled out
leave slips when he had to take time off. Claimant testified that some of those dates are for doctor’s
appointments and that some days he stayed out of work the whole day. Claimant testified that either his
back was hurting or he was too depressed to get out of the bed and go to work. Claimant testified that
there were days he could not get out of bed because of his depression. Claimant testified that some of the

visits on the leave slips were for a couple of hours, or an hour or two for doctor’s appointments. Claimant
testified that he has been an employee of the state for 16 or 17 years. Claimant testified that he had a
previous injury to his back and he took a long time off for that. Claimant testified that he had good bit of
sick leave accumulated but that he used it because of his previous accident and his depression. Claimant
testified that he had depression before his work injury on June 11, 2004. Claimant testified that he is no
longer employed at DHEC. Claimant testified that he retired from DHEC. Clalmant testified that the
retirement took place around July 16, 2005.

Claimant testified that his lower back and left hip still hurt. Claimant testified that his arm, neck,
and head do not hurt anymore. Ciaimant testified that his depression and bipolar disorder is worse as a
result of his work injury. Claimant testified that he has constant back pain. Claimant testified that on a
bad day his pain is an eight and on a good day it is a five. Claimant testified that he takes Celebrex and
Tylenol extra strength for his pain. Claimant testified that the medication helps with the pain in his back.
Claimant testified that his left hip hurts when he walks on it. Claimant testified that he can walk halfway
around a store like Target before his hip starts hurting. Claimant testified that his legs hurt him 20 to 25
percent of the time. Claimant testified that his leg pain comes and goes.

Claimant testified that his pain was so bad that he could kill himself. Claimant testified that he
cries a lot, is worried, is anxious, and gets depressed. Claimant testified that he lives with his mother.
Claimant testified his depression became worse because he could not do his work and he felt really bad
for his supervisor because he was doing all of his work. Claimant testified that his bipolar disorder got
worst after the injury on the job, he was crying, had thoughts of suicide, was more nervous, and was
constantly worrying about things. Claimant testified that his medication for depression and bipolar
changed after the injury on the job. Claimant testified that his medication dosage increased and he was
put on a new drug. Claimant testified that his bipolar and depression make it impossible to work in a
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competitive environment. Claimant testified that he gets mad easily, he has problems concentrating and
motivating himself, and he can not sit still to read.

Claimant testified that he had back pain from several previous car wrecks which occasionally
flared up. Claimant testified that he has not looked for work since he left DHEC. Claimant testified that
prior to June 11, 2004 his back problems would aggravate him when he was digging for DHEC.
Claimant testified that he would feel back pain every now and then but after two days it would go away.
Claimant testified that he believed that he had fully recovered from the prior vehicle accidents because if
he had not, he would not have been able to dig in the clay.

Claimant testified that he was diagnosed with depression in the early eighties and was later
diagnosed as bipolar. Claimant testified that he had been hospitalized for thoughts of suicide prior to this
injury. Claimant testified that he said he was going to commit suicide because he didn’t want to go back
to work. It was a hostile environment and he was being sexually harassed by his supervisor.

Claimant testified that he had not seen Dr. Faulk prior to his work injury. Claimant testified that
he has been to a Chiropractor for his back before. Claimant testified that Dr. Faulk is with Palmetto Spine
Center. Claimant testified that he went to Palmetto Spine Center on June 7, 2004 to get a massage but
they were closing. He was told to come back but he did not go back until after the work i mjury

Claimant testified that he sustained loss of use to his back as a result of the injury on the job.
Claimant testified that his back is not 100 percent. Claimant testified that he believes he sustained a loss
of 50 percent of use to his back because of the injury on the job. Claimant testified that he is unable to
return to work as an environmental specialist and that he is unable to perform any work today.

FINDINGS OF FACT

Based upon the testimony and evidence received and produced at the hearing, as well as the
Commissioner’s personal observations of Claimant, the following facts are accordingly made based upon
the preponderance of the evidence:

1. Claimant injured his back in an admitted accident on June 11, 2004. Claimant alleges
that this injury had affected his left hip and lower extremities;

2. Claimantis 51 years of age (testimony of Claimant);
3. Claimant had a 4-year coilege degree (testimony of Claimant;
4. Claimant’s previous jobs include courier, manager of his family’s grocery store,

application screener with DSS (to determine if applicants met qualifications for services),
and promotional coordinator for a drug company (testimony of Claimant);

5. - Claimant’s job with Employer was Environmental Health Manager. Claimant drew up
septic system permits, performed soil boring duties, inspected septic systems after
installation, handled complaints, and issued citations. The job required heavy lifting
when Claimant had to use an augur in clay soil (testimony of Claimant; Defendants’ APA
#5, pages 268-269);

6. Claimant had previous back pain from “several wrecks” which occasionally flared up
prior to the date of the accident (Claimant’s APA #7, page 32; testimony of Claimant);
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10.

Six days after the accident, Claimant was hospitalized for psychiatric care including
suicidal ideation and “extreme depression.” This was Claimant’s 2™ hospitalization, the
first having occurred about 20 years before. There is no mention in any of these records
(i.e., the second hospitalization) about Claimant’s accident/injury/pain. Rather, these
records focus on issues of sexual orientation, sexual harassment at work, and the death of
a close male friend. Claimant’s mother and sister also suffer from depression. Claimant
admitted at the hearing that he missed days from work for depression immediately prior
to the work accident (Defendants’ APA #1 testimony of Claimant),

Claimant has a significant psychological history as documented in the evidence, When
Claimant was a child, he watched his father shoot his mother in the eye, and he was
molested by an older brother. When he was in his 20’s, he jumped off a bridge while
intoxicated. Claimant’s limb shaking and tremors observed by the undersigned at the
hearing are also documented in the evidence by various providers. A video of the hearing
(obviously, hearings are not recorded) would have shown that Claimant’s
demeanor/psychological condition would be next to impossible to fake or feign
(Defendants” APA #1; Defendants’ APA #3, page 240; as to tremors, see e.g.,
Defendants’ APA #4, pages 260 and 265; and Claimant’s APA #10, page 70);

* As read by the radiologist, Claimant’s MRI shows “mild” degenerative disc disease with

a small central herniation. However, Dr. Stovall reads the film as showing a disc bulge
with no stenosis or nerve root impingement, There is no pathology to explain Claimant’s
extremely high pain levels he reports to providers and to the undersigned (Defendants’
APA #2 , page 237; Claimant’s APA #7, page 34; Claimant’s APA #9, page 57,
Claimant’s APA #12, pages 120, 128, and 130);

Claimant’s lower extremity complaints are not supported by the medical evidence (e.g.,
Claimant’s APA #12, pages 118, 122, and 125-126 (“denies lower extremity problems”);
Claimant’s APA #12, pages 120, 123, and 127, and Claimant’s APA #14, pages 150:and
153 (negative straight leg raise). Claimant’s own IME’s records are devoid of any
mention of leg pain/problems; instead, Dr. Forrest actually notes that he finds no definite
weakness or other evident neurologic deficit in the lower extremities (Claimant’s APA
#15, pages 162-163);

Physicians disagree as to whether Claimant has Bipolar Disorder. Dr. Rosen believes
that Claimant lacks the general pattern of delusional thinking or thought disorder
associated with Bipolar Disorder, while Dr. Jenkins thinks that Claimant has Bipolar
Disorder. Claimant considers himself to have the disorder. In any event, I find that there
was no aggravation of a psychological condition: by the date of the accident, Claimant’s
psychological condition was already spiraling downward (from sexual issues,
harassment at work, and death of a close male friend) necessitating the hospitalization.
Moreover, the notes from the hospitalization do not mention the work accident, injury, or
pain relating thereto. The undersigned actually believes and finds that the reverse had
actually occurred: rather than Claimant’s physical injury aggravating his psychological
condition, Claimant’s psychological condition has resulted in Claimant’s perceived
worsening of his physical condition. I base this finding on the following: initially,
Claimant did not embellish his physical condition--shortly after the accident, Claimant
reported that he “does not want to be off work or on sedating meds.” He also denied
striking his head in the accident even though he had headaches. Later, medical evidence
shows that Claimant’s. depression began playing a role in magnification of his somatic
complaints, as documented by the opinion of Dr. Santi (an opinion with which I agree
and give great weight to, considering the objective, diagnostic testing in this case). The
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12.

o)

14.

15.

i6.

17.

21.

22,

23.

nature of Claimant’s physical injury is such that his condition should have gotten better—
not worse. However, instead, Claimant’s reports to providers that his low back pain has
not resolved but has actually “evolved over time” (Defendants’ APA #1 in its entirety,
including but not limited to pages 229, 232, and 239; Claimant’s APA #6, pages 15, 20,
and 24; Claimant’s APA #7, page 48 Claimant’s APA #12, page 130; Claimant’s APA
#15, page 162);

Claimant complains of severe back pain to the undersigned and to providers, but was not
compliant with the medication prescribed to him. Further, when Claimant’s IME even
“started to discuss” the possibility of surgery to alleviate his allegedly severe symptoms,
Claimant indicated that he is “definitely not inclined” in that direction(Claimant’s APA
#7, page 48; Claimant’s APA #12, pages 126 and 130; Claimant’s APA #15, pages 162-
164);,

Based upon the ﬁndinge of fact supra, I do not give weight to the opinion of Dr. Burke
regarding an aggravation of Claimant’s pre-existing (and significant) psychological
condition (Claimant’s APA #10, page 101-102);

Claimant is not a surgical candidate, according to the authorized treating physician.
Claimant had phy51cal therapy and injections, neither of which he reports as having
helped

Claimant reached maximum medical improvement on January 13, 2005 (Claimant’s APA
#12, page 131);

The authorized treatmg physxclan assigned a 5% impairment ratmg (Claimant’s APA
#12, page 131);

The authorized treating physician assigned 20-1b. (frequent) and 35-lb. (occasional)
lifting restrictions, as well as prohibitions against long periods of climbing, bending, and
stooping (Claimant’s APA #12, page 131);

Absent Claimant’s psychological condition, Claimant could easily find work as he has a
4-year college degree. However, I find that Claimant’s psychological condition alone
dlsables him;

Claimant’s request for reimbursement for unauthorized chiropractic care (including
mileage) is denied. Claimant sought the care on his own without making any request for
such to Defendants;

Claimant is permanently and totally disabled. I base this finding on the application of the
Ellison decision, and reach this decision even if I completely discount the opinion of Dr.
Burke. The remainder of the evidence is not just persuasive, but overwhelming
(Claimant’s APA #10, page 100; evidence as a whole);

Defendants to.receive credit for temporary benefits paid to Claimant;

I disagree with Dr. Custer’s oeinion that Claimant is able to manage his own finances
(Defendants’ APA #3, page 242);

Claimant’s average weekly wage is $629.67, yielding a compensation rate of $419.80;
and
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Carrier must pay Claimant a permanent and total disability award based upon the
substantial evidence that the combined effects of Claimant’s work injury to his back on
June 11, 2004, and his pre-existing psychological condition make him permanently and
totally disabled pursuant to Ellison v. Frigidaire Home Products, 638 S.E.2d 664 (S.C.
2006) (the testimony of Claimant and the medical records).

CONCLUSIONS OF LAW

Accordingly, as provided by S.C. Code Ann. § 42-17-40, it is the determination and findings of
this Commissioner:

o~

I.

6

That, pursuant to S.C. Code Ann. § 42-1-160, there is sufficient evidence to prove that
Claimant suffered a compensable injury by accident to his back arlsmg out of and in the
course of his employment on June 11, 2004;

That, pursuant to S.C. Code Ann. § 42-15-60, Carrier must pay for all causally-related
medical care for the June 11, 2004, work-injury and for his psychological condition that
Claimant receives from the date of this order and continuing for his lifetime, including
but not limited to, prescriptions, medical equipment, devices and/or implants;

‘That, pursuant to S.C. Code Ann. § 42-1-40, Claimant’s compensation rate is $419.80
based on his average weekly wage of $629.67;

That, pursuant to S.C. Code Ann. § 42-9-400 and Ellison v. Frigidaire Home Products,
638 S.E.2d 664 (S.C. 2006), Claimant is permanently and totally disabled and, therefore,
Carrier must pay Claimant 500 weeks of disability benefits;

That, pursuant to Regulation 67-1601 of the South Carolina Workers’ Compensation
Commission, Carrier must pay Claimant mileage reimbursement for travel to receive
medical treatment from Dr. Don Stovall and for the MRI that Dr. Stovall ordered in the
amount of $43.96;

~That, pursuant to Regulation 67-1601 of the South Carolina Workers’ Compensation

Commission, Carrier must pay Claimant mileage reimbursement for all causally-related
medical care for the June 11, 2004, work-m_]ury and for h