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Motions

PROCEEDINGS

(WHEREUPON, the proceeding begins on the 9th day

of August, 2010 at approximately 11:36 a.m.)

THE COURT: Y’all tell me what POWDCVC is?

MR. MOYER: Possession of a Weapon During

"the Commission of a Violent Crime.

THE COURT: Okay.

MS.- ROSS: Judge, uh, we’ve had some issues
with hybrid representation to come up. I've’

advised my client to wait until we draw a jury
before he makes his motions, but he tells me he’s
ready to go.

MR. BARTON: May I get the bailiff to take
- bring this to you, sir?

THE COURT: Yeah.

MR. BARTON: Appreciate it. Thank you very
much. A copy of this, this, this is one for
Ms. Ross, this is one for the Solicitor.

THE COURf: You sent me one and a copy? Is

that what you sent me?

MR. BARTON: The reason -—-

THE COURT: This the same document?

MR. BARTON: The reason it’s —-- yes, sir.
THE COURT; Okay. Uh, I’ll be happy to make

the origihal a Court’s exhibit .
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Motions 7

MR. BARTON: Yes, sir.

THE COURT: And, uh, I'1l1 just tell you, uh,
this thing is dated August 6th. When did you get
notice of the trial date, Ms. Ross?

MS. ROSS: Uh, about two weeks ago.

THE COURT: Okay. Let him know about it?

MS. ROSS: Yes, I did.

(WHEREUPON, Court’s Exhibit 1 is marked for
identification purposes.)

THE COURT: All right. Uh, Mr. Barton, you
are entitled, under the Constitution, to be
represented by a competent attorney. You are
represented by a competent attorney. You are not
allowed to pick and choose who you get. -So Ms.
Ross has been appointed to you. She is an
experienced, intelligéent, zealous advocate. And,A
uh, absent some other showing, I'm going to deny
your motion. You’‘re certainly not getting

another lawyer. Okay.

MR. BARTON: May I speak?

THE COURT: Yes, sir.

MR. BARTON: Uh, --

THE COURT: Stand up when you speak to me.
MR. BARTON: Yes, sir.. As I said, uh,

regardless, Ms. Ross has breached confidentiality
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of ny case. And if you want —— if you would like
to go on record with that, then you éan, sir.

You are the judge. I’'m not trying to be rude or .
smart to you. I’'m just being very honest with
you. She has breached confidentiality of my
case. I have been known about it. Only
information that oniy she and I known at that
specific time, she divulged it. I’m making that
known to the court. I’'m going on record.

There are cher motions, but I think that
takes precedence and priority. So you are the
judge. I’m not trying to be smart with you. I
been in front of you before. Like you said, you
make that decision, but I also ask you to let

that be known that I said that she has breached

confidentiality. | |
THE COURT: What has she done to breach your
confidentiality?
MR. BARTON: Uh, you would like for me to

séy it on court?

THE COURT: Raise your right hand. You
swear to tell the truth?

MR. BARTON: Yes, FI do, sir.

THE COURT: Okay. You made this motion in

open’ court.
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Motions 9
MR. BARTON: Yes, sir.
THE COURT: If you want to substantiate it,
you better --—-

MR. BARTON: Yes, sir.

THE COURT: I mean, 1it’s up to you. You
might want to consult with her about what you are
going to tell me before you say it, but --

MR. BARTON: I don’t need to consult because
she already know what it is, and I'm fixing to
tell you. Once -- once I got charged with this
and the female that’s implicated me in this
robbery, she made a statement that I was . somebody
that she had met somewhere who was always trying
to be with her. She didn’t like me like that. I
told Ms. Ross that this was an ex-live—-in common
law wife. I was not a stranger to this lady.
This lady make it seem like I was somebody who
she never known, who she never —- she lived with
me for over two years.

I told Ms. Ross, let’s make a file against
her. 1I’11 show you the address, show the address
where she and I both live in together, listed énd
documents and some statements of past
allegations. I told Ms. Ross that and I gave her

papers and I showed it to her.
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Motions 10
She turn around and told Investigator Jarvis

at- the preliminary hearing, asked him did he know

that. Why would she ask him -- that was something

that we was going to use as an element of

surprise in this court. No one knew that she and

I lived together. She_didnft tell them ﬁhat.
She made them think that she was a stranger to me
and that’s what he thought.

THE COURT: Okay. And that’s what you are
upset about? | |

MR. BARTON: I think —-—-

THE COURT: Anything else?

MR. BARTON: I think it is a breach of
confidentiality. I'm pretty much sure it is

because they did not know that. What I told her

was in the strictest of confidence. I didn't

tell him. I told her.

THE COURT: Okay.

MR..BARTON: She 1is my attorney. By law,
she is not allowed to divulge that to anyone
without my cqnsent. |

THE COURT: Okay. Thank you.

Ms. Ross, anything you want to say?

MS. ROSS: Judge, my recollection of that

was that it was in the context of a motion to
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Motions

11

'reconsider the bond.

MR. BARTON: No, sir.

MS. ROSS: And that was paft of that.
Otherwise, that was something that I was not
given in confidentiality. I simply asked him
that question of Jarvis. If, in fact, I did ask
it in the prelim, I don’t have independent
recollection. If I did, I would simply ask that
question to see if he could investigate that
route. I don’t think that was confidential
information. Certainly, their witness is this
woman and they could find that information out
from her as well.

THE COURT:  Okay.

MS. ROSS: I think a lot of the issue here
is simply hybrid representation. 1I’11 just show
you the file of material that’s been provided by
my client. I have gone over with him a number of
times the rules on hybrid representation that he
can either represent himself ér I will represent
him. I’'m prepared to go forward and represent
him today. I think he has a lot of streﬁgth to
his case.

He’s argued about his case quite a bit.

Throughout the representation, he’s been

11
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Motions

12

apparently setting up PCRs, threatening me about
what will happen if;I'don’t'file his motions and
file the motions that he wants, how he wanté
them. So I would like just a ruling on that to
make sure weball know on the table who represents
who and how this process works.

THE COURT: Okay. Yes, Mr. Bartoﬁ.

MR. BARTON: Yes, sir.-lshe chénged the
whole issue. It has nothing to do with hybrid

representation. I said she breached

- confidentiality 'in my case. And I told her --

THE COURT: Okay.

MR. BARTON: I told her in confidenée. They
did not know thét. I told her for the simple-
reason thaﬁ -

THE COURT: You’ve said all thét. You’ve
said all that. Okay.

Ms. Ross, is this the first you’ve heard of

"this issue?

MR. BARTON: No, it’s not.
THE COURT: Just a minute, sir.
MS. ROSS: The formal complaint, he had not

told me anything about the formal complaint. He
had complained a number of times before that I

should not have quéstioned or should not have
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Motions

13

brought out in any way. I think I made part of

the bond -— motion to reconsider bond the fact'

“that the victim, uh, —-- that this witness had

lied about the prior relationship. I put that in
the motion to reconsider bond. Mr. Barton has
complained at length about that as his complaint
about me not getting medical records of this
witness that, of course, can’t be gotten under
regulations and a number of other complaints.

But as far as the formal complaint, I did not
know that was coming today.

TﬁE COURT: Okay. Well, Mr. Barton, Ms.
Ross is your attorney. I’m not going to give you
another attorney. This case is going forward.
The jury i1s out there. We’re going to pick this
jury. Do you want her to represent you or do you
want to represent yourself?

MR. BARTON: | Well, Judge, since you are the
judge, sir, and it’s your courtroom, yoﬁ do any

way you see fit.

THE COURT: So you don’t have any input on
that?

MR. BARTON: Evidently I don’t because I —-

THE COURT: No, sir. I just asked you.

MR. BARTON: I know.

13
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Motions 14

THE COURT: You want Ms. Ross to continue‘as
-your attorney or do you want to représent
yourself? |

MR. BARTON: First of all, I asked that you
écknbwledge that she breached confidentiality ---

THE COURT: No, sir.

_MR; BARTON: —--- in my case.

THE COURT: No, sir. Let me just tell you
something. I’11 ask you this guestion one more
time. Do you want Ms. Ross -— what is your

desire? Do you want Ms. Ross to represent you or

do you want to represent yourself?

MR. BARTON: I don’t want her to represent
' me.
THE COURT: So you want to représent
yourself? |
MR. BARTON: I'm telling you, sir, that I do

not want her to represent me because she breached
ny case. That’s my answer. Now, YOu do what you
want, sir.

TﬁE COURT: That’s not an answer to my

question.
MR. BARTON: Okay.
THE COURT: Ms. Ross, these are obviously

difficult circumstances, but I, for the benefit
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of Mr. Barton, in spite of his complaints, I'm
going to ask that you continue to represent him.
Okay?

MS. ROSS: And I'm prepared to go forward.

-I’11 be happy to do that.

THE COURT: All right. ‘Anything from the
State?

MR. MOYER: I just want to put one thing on
the record? Everything the Defendant said -- he

said nothing that I wasn’t aware of. I did not
—— I gained all that information through
independent means. I wasn’t at this supposed
hearing, bond hearing or preliminary hearing when
that came out. I just want the court record to
reflect that that’s not surprising, anything he

said. And that was not based on anything Ms.

‘Ross said.

THE COURT: You learned that information

about him living with this woman, this witness

independently?
MR. MOYER: That's.correct.
THE COURT: Did you learn it from her?
MR. MOYER: Yes, from her and from the

investigator telling me what she told him.

Nothing —— I didn’t learn anything from anything

15
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o =1 O

Ms. Ross said.

THE COURT: One last comment, Mr. Barton.
MR. BARTON: Yes, sir. When Ms. Rst did

that -- that is not true. He did not know. She
did. that on November the 12th. And Ms..Riée had
not told Investigator Jarvis that. It should be
not he transcripts. He answered no, ‘I did not
know that. Neither did they know that.l

THE COURT: Okaf.

MR. BARTON: That is not the truth. That
was November thé 12th in this courthouse.

THE COURT: Your motion is denied.

All right. . Is the jurf out there? You
ready? |

THE BAILIFF: Yes, sir.

THE COURT: Okay.
MS. ROSS: Judge, may we approach?

THE COURT: Sure.

(WHEREUPON; a bench conference is held off the

record at approximately 11:48 a.m.)

(WHEREUPON, the bench conference concludes at

approximately 11:49 a.m.)

(WHEREUPON, the jury panel enters at approximately

11:49 a.m.)

THE COURT: All right. Good morning, Ladies
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THE COURT: Okay. Anything we need to take
up before we crank it up?

‘MR. MOYER: I think we have a Neil v.
Biggers, uh, hearing that we have to have. There

was a photo lineup used.

THE COURT: QOkay.

MS. ROSS: We move to suppress the
identification.

THE COURT: Okay. Uh, maybe we should cut

them loose for lunch.

All right. Mr. Cooke, would you go tell them
they don’t have to do their election until they
come back from lunch. Tell theﬁ we have some
matters we have to discuss. I’m going to give
them a two-hour lunch. Teli them to be back at
2:30. Okay?

THE BAILIFF: Okay.

THE COURT: Okay.

MR. MOYER: Ready, Your Honor?

THE COURT: Yes, sir.

MR. MOYER: Okay. The State will call

Investigator Tracy King to the stand.
TRACY KING

having first been sworn, testifies as follows:
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Tracy King - Direct Examination by Mr. Moyer 41

DIRECT EXAMINATION

BY MR. MOYER:

0] All right. Uh, state your full name.

A Alvin Tracy King.

Q And where do you work?

A I work for the Greenville'County Sheriff'’s

Office. I'm assigned to the Armed Robbery Unit.

(o] Okay. How long have yoﬁ been in law
enforcement?

A 15 vyears.

Q Has that all been with the Sheriff’s Office?

A ‘Yes, sir.

- Q ‘How long have you been an investigator?

A Uh, 10 years..

Q Okay. All right. Now did you conduct a
photographic lineup display in this case?

A I did.

0 When did you do that lineup?

A That was on January the 8th of this year.

Q Okay. And were you aware that the incident
took place July the 25th of last'yéar?

A At the tiﬁe, I was not, but yes.

Q Okay. You didn’t have any involvement in
this case other than this lineup, right?

A That’s correct.
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Tracy King - Direct Examination by Mr. Moyer 42

Q So it was about four or five months after the
fact?

A That’s correct.

Q All right; Now, did you put tﬁe photo lineup
together? .

A I did.-

0 And how many photographs were displayed in
that lineup?

A Six photos.

Q Was the Defendant included in the lineup?

A Yes, he was.

0 And the photograph you got of him was taken
on what date?

A It was on the arrest date of 8/4 of ‘009.

0 That was the date he was actually arrested
for this charge?

A That'’s correct.

Q He was arrested on other evidence other than
this photo lineup?

A To my knowledge, yes.

Q Okay. Uh, now, were the other five persons

in the lineup all similar in physical4description to
the Defendant?
A They were.

o) As 1in sex and race and facial hair and so

19
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Tracy King - Direct Examination by Mr. Moyer 43
forth?

A And age, yes, sir.

Q Would you explain to the Court how ~— first

off, let me ask this, who did you show this photo

lineup to?

A I showed it to the victim, Edward -- Edwin
Perez.

0] Okay. And you alréady said it was July the
8th of this year. |

A January the 8th.

o] I’'m sorry. January the 8th.

A That'’s correct.

Q And what was the time?

A Uh, it was in the morning a little bit after

10:00, 10:00 a.m.

Q ~ Okay. And where did this take place?

A My office in the basement of the Law
Enforcement Center.

Q All right. ©Now you already told us you

didn’t have any participation in the case prior to

this date.
A That’s correct.
Q How about after the case?
A Just the photo lineup.
Q Just the photo lineup?
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Tracy King - Direct Examination by Mr. Moyer 44

A Yes, sir.

Q ~ Okay. Now wﬁat was the reason you got
involved?

A Investigator Jarvis called me on this
particular date, advised mé'that the victim in the

case was to be at the lLaw Enforcement Center. He

I put together a photo lineup and show it to the
victim.
Q Other than that conversation, you weren’t

aware of any details in the case other than that

conversation?
A No, sir. I Qas not.
Q Okay. You don’t speak Spanish, do you?
A No.
Q How did you communicate with Mr. Perez
A Mr. Perez, uh, —-—- Investigator'Jarvis

informed me that Mr. Perez'was'bringing his brother
along with him who spoke English.

0 Okay. And so you, uh, communicated with Mr.
Perez then through his brother?
Yes, that’s correct.
And did his brother speak good English?

Yes, vyes.

O N *

And were you able to communicate with him?

advised me that he was at home sick and requested that

21
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Tracy King - Direct Examination by Mr. Moyer 45

A Absolutely. Very ciearly.

Qo Okay.‘ What did you tell Mr. Perez through
his brother before you showed him the lineup?

A I informed him that I had put together six
|pictures that’I was going to show him. I requested
that, uh, he point’out anyone he recognized and
explain to me how he recognized them. I informed his

brother to inform him that he should not feel in any
way, shape or form that he has to pick out anybody.
Then, at that point, I handed him the photo lineup
upside down and advised his brother to let him know
that whenever he was ready, he could turn it over and
take a look at it.

o) Okay. That’s what you told him. Did you go
through with it like you just explained to us?

A That’s correct.

Q What did Mr. Perez do‘when you gave him the
photo lineup?

A He turned the photo lineup. over. I'watched
him looking over the lineup. You could see him go
from left to right, top to bottom. He was looking
over the photbs. When he got to the center photo,
which was the Defendant in this case, that’s tﬁe
position he was iﬁ, the center bottbm row, he stopped,

pointed at him and said that’s him in Spanish, which
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is what the brother translated to me.

o Okay. But you saw him actually point at the
photograph?

A I did.

Q So. he pointed at the picture of Bobby Barton?

A That’s correct.

Q Is he the Defendant in this case?

A That’s correct.

0 The Defendant seated over here in the defense
chair. Did you, at any time during this procedure,

exert any pressure on Mr. Perez to pick somebody out
of the lineup?

A Absolutely not.

Q Or in any way influence his decision on who
to select?

A No, sir.

Q  How certaih or hbw confident did Mr. Perez
appear to you?

A He appeared very confident.

Q Did you make any mark or did you ask him to
do anything to the photo lineup to indicate his
choice?

A I did. Through his brother, who translated
for me, I advised him that I needed him to circle the

photograph he had just pointed to and also sign below
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that photo. | »
(WHEREUPON, State’s Exhibit 1 is marked for
identification purposes.)
BY MR. MOYER:
Q All right. I’m going to hand you what’s been
marked as State’s Exhibit number 1. 1I’11 ask you to
take a look at it. Do you recognize what I just

handed you?

A I do.
0 What is that?
A This is the six-picture photo lineup that I

displayed to the victim.

0 Okay. How do you recognize it?

A This is, uhf —— this is the one that I put
together. It’s also got my signature as well as ‘the
victim’s signature, date, and, uh, time on it.v

Q Okay.: Does if -— islit in substantially the
same condition now as it was when you showed it to Mr.
Perez on January the 8th of 201072

A It is.

Q Okay. You don’t see any additions,
deletions, changes or anything —-—-

A No.

Q —-—— to that form?

MR. MOYER: All right. Your Honor, at this
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1 entered into evidence for purposes of this
hearing.
MS. ROSS: No objection.
THE COURT: All right.
(WHEREUPON, State’s Exhibit 1 is admitted into the
record.)
MR. MOYER: And please the Court, I will
hand this up to the Court.
THE COURT: Okay.
MR. MOYER: Uh, I have no further guestions
for this witness at this time.
THE COURT: Okay. Cross.
CROSS—-EXAMINATION
BY MS. ROSS:

Q Okay. Uh, Investigator King, are you aware
that January 8th, 2010th date was the date of a second
bond hearing for Mr. Barton?

A No, ma’am.

Q Okay. And, uh, why were you called in to do
the photo lineup inétead of Jarvis?

A Uh, Investigator Jarvis was sick that day.
He informed me that he had already had it set up fbr
the victim to appear at the Law Enforcement Center on

that day. Investigator Jarvis was sick and at home

time, I would move to have State’s Exhibit number
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that day.
Q So he made no mention to you that that was

the actual date of a second bond hearing?

A No, ma’am. I have no knbwledge of that.

Q All right. And you said you prepared the
photo lineup?

A That’s correct.

Q Now, the initial description of the
perpetrator in this case was a black male, 25 to 30
years old. That was not what you were putting in this
lineup, was it?

A No, ma’am.

Q What was —-- what was the characteristics that
you were puttiﬁg_in this lineup?

A Well, I was. advised to, uh, —- I was advised
the name of the Defendant on that day to enter him
into a photo lineup.

Q Uh-huh.

A At that point in time, I used the‘actual
computer—-generated matches to the Defendant. In other

words, we’ve got an option while building photo

lineups ---
o} Right.
A --— to allow the computer itself to provide

several similar or —- similar characteristics as far
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as age,'uh, and physical descriptions. I used that
option this case. It provides several hundreds,
sometimes thousands of similar photos. At that point,

I just went through and picked out similar photos of

the Defendant.

o) All right. So when you prepared this lineup,
'you were preparing it with Bébby Barton as a suspebt
in mind?

A That'’s correct.

o Are you aware that Mr. Barton’s photograph is

lighter or more overexposed than the other photographs

in the lineup?

A No.

0 And, uh, you stated that Mr. Perez did not
speak English. Who wrote out the affidavit on the
photograph identification?

A I did.

Q Now, were there any other witnesses to that
besides you?

A Mr. Amilcar Perez, the victim’s brother.

Q All right. And no other officers, correct?

A Correct.

Q And the affidavit was not notified --
notarized?

A That'’s correct.

21
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0 All right. Now, uh, are you aware of “mug
shot” magazine?

A I am.

0 Let me show you a copy'that was provided to
me in the August 8th —- excusé me, August 10th “mug
shot” magaéine.' Uh, whb is that pictured on page 3 of
“mug shot’” magazine?

A That’s the Defendant, Mr. Barton.

Q Isn’t that, in fact, the exact same

photograph that you used in the photographic lineup on

page 3 of “mug shot” magazine?

A That7s a rough copy, but it appears to be
his.

Q All right. And I’'d also turn your attention
to page 8 of “mug shot” magazine. Who is the one
person on that page charged with Armed Robbery?

A Patricia Rice.

0] And are you aware that she was the co-
Defendant in this case?

2 I learnéd that today.
Q Now, in fact, out of Greenville, if you would

just care to look through the “mug shot” magazine of
August 8th, are there any other Armed Robbery mug
shots in the Greenville area? It might take you a

little while to go through.
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A (Reviewing) .

Q I’11l say in the Greenville area. They go on
to other areas of the state. |

A Okay. I was going to say. I haven’t seen
other than the Patricia Rice.

Q All right. So in that magazine, it was the
co-Defendant Patricia Rice and Bobby Barton are the
only mug shots showing an Armed Robbery?

A That’s correct.

Q And “mug shof" magazine does put a name and
the charge next to the mug shot?

A Yes.

Q All right. Are you aware of the idea that if
someone seeé a picture once and gets that picture in
their mind, that later in a photographic lineup, they
might pick out that same picture again?

A It is possible, vyes.

0 All right. And as far as lineup, you chose
not to do, uh, a photographic identification procedure
where you took one picture at a time and show them one
at a time --—-—

. A That'’s correct.

o] -—-— to Mr. Perez? All right. And you

prepared a supplemental report and it wasn’t signed by

the reporting officer, was it?
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A Say it again please.
Q In your supplemental report, it wasn’t signed

by a reporting officer or dated, was it?

A It’s dated and it’s got my initials on it.
o] This is what he’s talking about.
A Well, that copy doesn’t have it on there.

But I do have my name. It’s got the date and my

initials.
Q All right. So your copy does reflect that?
| A That’s correct.
0 And as far as beyond the photo lineup itself,
that was the extent of your involvement?

A That’s correct.
MS. ROSS: - Okay. 1I’ve got notﬁiqg-further.
REDIRECT EXAMINATION
BY MR. MOYER:
Q Just a couple of quick followup guestions.
The procedure that you used in this case for showing

the photo lineup, is that the procedure that you have

always used?

A It is.

Q As far as showing siX'photpgraphs on a single
page?

A That’s correct.

Q Is that the standard procedure used by the
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Sheriff’s Office?
A Pretty much, yes.
Q As far as you are aware, is that what all the

investigators use when they show a photographic

lineup?
A Unless there is extensive or exigent
circumstances, that’s the exact procedure we use.

Q Under normal circumstances?
A Correct.
Q That’s what you use. Uh, have you ever used

any other kind?

A I have.

Q Frequently?

A No. Absolutely not.

0] Just some situation where ybu weren’t able to

use this six-person lineup?

A That'’s correct.
MR. MOYER: Okay. That’s all.
THE COURT: All right.
MS. ROSS: Just briefly.
THE COURT: Sure.

RECROSS-EXAMINATION
BY MS. ROSS:
Q‘ One thing. Uh, in a normal case when you put

tdgether a photographic lineup, don’t the pictures
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match the description the victim gave of the subject
that they were after?

A That would depend on the information obtained
during the invesfigation.

Q All right. With an initial description of-a

black male in his mid-20's or early 30's, wouldn’t you

normally put together a lineup showing black males in
their mid-20s to early 30's? |
A Again, i1f we get information to support that,
we would.
o) And as far as your knowledge of the case, was
there any call by Mr. Perez or any reports by Mr.
Perez changing his initial description?
A Not to my knowledge.
MS. ROSS: I’'ve got nothing further.
THE COURT: All right.‘ Thank you, sir. You
can step down. |
MR. MOYER: The State would call Edwin Perez
and the State.would also have to call Ms. Teresa
Sampson as interpreter.
THE COURT: Okay.
MR. MOYER: Mr. Perez.
THE COURT: Ask him to place his left hand

on the Bible.

EDWIN PEREZ
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having first been sworn, testifies as follows:

THE CLERK: Please have a seat. Please have a
seat.
DIRECT EXAMINATION
- (WHEREUPON, the following answers are given by the
interpreter.)

BY MR. MOYER:
Q All right. Mr. Perez, uh, where you the

victim of a robbery on the night of July the 25th of

20097

A Yes.

Q Were you shown a photographic lineup on
January the 8th of 2010 to see if you could identify

the man who robbed you?
A Yes.
o) Did you meet with this investigator,

Investigator King, at the Law Enforcement Center to do

that?
A Yes.
0 Was your brother, Amilcar, with you?
A Yes.
Q Did he translate for you what Investigator

King was saying?
A Yeah, he told me that someone was going to

show me.
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Q ' . Ckay. Mr. Perez, I want to show you State’s
Exhibit number 1. Can you recognize that?
A Yes. This one.
0 Okay. -Is this the photographic lineup that

you were shown by the investigator?
A Yes.
B 0 Now, when the investigator handed you that
photographic lineup, did he ask you to sée if you

could recognize anybody- in the lineup?

A Yes.

Q Which one did -- did you recognize somebody?
A Yes.

Q And which‘photograph did you recognize?

A This one.

0 Is it the one that is circled on that?

A Yes.

Q When you were shown that photo lineup, were

you absolutely sure that was the person who had robbed
you?
A Yes.
Q Okay. Did you look over all those
photographs caréfully?
A Yes.
Q Did you pick them out yourself without any

influence by other people?
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A Yes —— no, by myself. I did it myself.

Q Okay. I’'m going to ask you a couple of
questions about the robbery itself.

A Yes.

Q When you were robbed, did you get a good
enough look at the man who robbed you and recognize
him later?

A Yes.

) Where did the robbery.happen?

A Behind my trailer.

0 Tell us what he did to you, how he robbed
you.

A Yes, he came and then he pushed me to the

ground and he got out his pocketknife.
0 "Okay. What did he do with the pocketknife?
A He put it right there. Right here. And then
he took my wallet.
o} And right here being where? Your neck?
You’re pointing to your neck?
A Yes.
And did this happen late at night?
Yes, at night.
It was dark outside?

Yes, it was dark.

ORI 4

Were there, uh, any lights around that
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enabled you to see at all?

A Yeah, there were lights outside.

Q Okay. And you remember where the lights
were, what kind of lights they were?

A Yeah, just by the entrance of the trailer.
Right next to the entrance. .

Q Now, the man who robbed-you, had you ever

seen this man before that day?

A A little bit, not too much.

Q Okay. More than one time?

A Maybe two or three.

Q Okay. Where had you seen him?

A Just passing by, walking.by.

Q Did he live in your neighborhood?
A Nearby. I think behind.

Q Okay. And by your neighborhood, I mean, you

lived in a trailer park, right?

A Yes.

Q All right. Now, isn’t there a path that goes
from the neighborhood behind you that goes —— a
shortcut that goes through your trailer park to a

convenience store?

A Yeah, there is a shortcut there, but it
doesn’t go to my.trailer. It goes through another
trailer.
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o) Okay. But it’s close, it’s nearby your
trailer?

A Yes.

0 It goes through your trailer park?

A Yes.

0 And it’s common for people from the other
neighborhood to walk through that shortcut?

A Yes.

Q And that’s where you had seen him before?

A Yes.

Q Now, when he robbed you, he obviously, frbm
what you described, was very close to you.

A Yes, nearby.

Q Okay. When he was robbing you, how close was
he to you? |

A He was on top of me.

Q All right. So he got actually right up to
your face?

A Yes.

Q Now, after this happened, did a poliée

officer show up?

A No, I dial.

Q You dialed the police officer? Okay. And
your brother also spoke to the police officer.

A Yes, because they returned the phone call.
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o) Okay. And a police officer came out and
talked to you that night.

A Yes, they arrived.

Q Did the police. -- how did you talk to the

police officer? Did he speak Spanish?

A No.
o] 'So you had to speak to him through your
brother?
MR. PEREZ: Si.
BY MR.AMOYER:

Q Let mé ask you a couple of gquestions about
this photo lineup. When you recognized the person in
that photographic lineup, did you tell the police
officer who you picked?

A Yes. ’When I went to seé him.

o) Okay. Yes. What did you do -- what did the
officer ask you to do to the picture on that lineup?

A He asked me to circie.

Q Now, on the night this robbery happened, how
old did you think the man was who had robbed you?

A Maybe 30 or 40, somewhere around in there.

Q Okay. Is that what you tried to tell the
police officer through your brother?

A Yes.

Q Okay. You see the person who robbed you in
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the courtroom here today?

A Yes.

Q@ ~ Is it in the man in the-blue shirt seated
over here?

A Yes.

Q Okay. And, uh, do you know now that he’s

actually 52 years old?

A I don’t know. I didn’t know that.

Q Okay. So 30 to 40 was your best guess on how
he looked?:

A Yeah, I just calculate.

Q Now, did you see a photograph of the person
who robbed you after the robbery took place?

A Yes.
Q How did you see this photograph?
A I saw in something, I don’t know what it’s

called, that I found on the floor.

Q Is it a magazine?
A Yes.
Q Is it a magazine that has lots of different

pictures of mug shots in it?

A Yes.

0 When you saw that magazine, uh, were there
any police officers or any, any, any police officers

at all with you when you saw that magazine?
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A No.
Q So you were by yourself or with family?
A With my brother.

Q Okay. And you just opened the magazine up

and started looking through it?

A Yes.

0 And you saw the Defendant in this case, his
picture in that mégaZiné?

A Yes.

Q But no police officers or government people

had anything to do with you seeing it?

MS. ROSS: At some point, I would object to
leading.
THE COURT: Hang on.

MR. PEREZ: No.
THE COURT: " Okay. Hang on. All right.
Try not to lead so much.

BY MR. MOYER:

Q Did any —-- let me fephrase the question.
Were there any police officers or government people
around when you saw this maéazine?

A "No.

Q . Now, did you see him any time —-- you saw him
in the picture, but other than in the picture and

other than today, did you see him any other times
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after the robbery?

A No.
Q Not at any court hearings or anything like
that?
A No. ‘
MR. MOYER: Okay. That’s all 1 ha&e for
now, Your Honor.
THE COURT: All right.
MR. MOYER: One moment please. I’'m sorry.
(Pause.)
Nothing else at this time, Your Honor.
THE COURT: All right. Cross.
CROSS—EXAMINATION
BY MS. ROSS:

0] You said you dialed 9-1-1. You hung up the
phone; didn’t you, before talking-?

A Yés, I did call, but they couldn’t understand
me because they were speaking in English.

0] Okay. And then when 9-1-1 called back, they
spoke to your brother, correct?

A Yeah, they returned the phone call and my
brother answered.

Q And your brother was there translating for
you when the police arrived at the scene, correct?

A Yes.
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o) Now, was your brother there during the
incident at the house?

A No.

0] And, uh, you sfated that you had, uh, seen,
uh, the person around the neighborhcod for sometime
before this incident occurred. Is that right?

A Yes.

Q Yet, when you talked to police, you said

nothing about having seen the person around before.

A Yeah, T mean, I’ve seen him once in a while,
not to many —- not in too many occasions.

Q On the night of the incident, you had been
drinking quite aubi£, hadn'’t you?

A About six beers.

Q. Would.it surprise you that the officer
described you as grossly intoxicated?

A No, not too much.

Q Now, the investigator, Jarvis, came out to
see you like five, more like 10 days after the
incident, correct?

A Yes.

Q And at that time, you talked about the female

person who was there and identified Patricia Rice.
A Yes.

Q And you described her as a 50-year old
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female, correct?

A No.

o) All right. So 'it’s your testimony that you
didn’t describe the other person there at the robbery
as a skinny black female about 50 years o0ld?

A Yeah, that woman, yes.

0 In fact, you drove around and picked her out
in the area, in the neighborhood?

A Yes.

0 Now, at that time, you did not tell
Investigator Jarvis that you had seen the black male
who had robbed you in the area, did you?

A - That what had happened or what?

(o) At that time, you didn’t dhange your

description of the black male who you said robbed you,

did you?
A No.
Q And you did not say I mean to say he was 50

just like the female?

A No, never.

Q All right. Now, after that time, Patricia
Rice was arrested. Were you aware of that?

A Yes.

Q And you were.aware of that because the

officers have to keep you updated on what happens in
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your case, correct?

A Yes.

Q And at that time, they told you that Bobby
Barton had been arrested as well.

A  The officer told me that they were going to
arrest him. |

Q All right. Now, after being told that they

were going to arrest him, you saw this “mug shot”

magazine?

A No, I seen it before, before they came.

0 You seen it before? What do you mean when
you say “when they came”?

A Okay. No, what héppened was when they
arrested him, then I saw the picture of him. It was
showing that he was arrested.

0 Okay. And is this the picture you saw?

A Yes.

Q Was that around the time this magazine cane
out in August? Around the time of the incident?

A No, this magazine has been around for a long
time.

Q Okay. But when you saw the picture in this
magazine, was it close to the time of the incident?

A I saw it, uh, when he was arrested. After he

was arrested.
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Q All right.

A About two weeks.

0 Isn’t this the same picture on the photo
lineup as this picture in this magazine?

A Yes.

MS. ROSS: I’ve got nothing further.
REDIRECT EXAMINATION

BY MR. MOYER:

Q Just a couple of quick followup questions.
When you saw that magazine, did you know Bobby

Barton’s name when you saw the magazine?

A No. I recognize but I didn’t know his name.
0] Okay. And can you read English?

A . No, I understand a little.

0 When you looked at these pictures, you could

see the pictures, but could you read the names and the
other words on that magazine? |

A No, I just seen but I cquldn’t read.

0 You saw the picture but you couldn’t read any
words with it?

A Yes.

Q Okay. When you saw that magazine, did you
know he had been arrested yet?

A Yes.

MS. ROSS: That’s been asked and answered.
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BY MR. MOYER:

Q' So you knew he had been arrested, but you
didn’t know his name, right?

A Yeah, well, the officer told me that he was
arrested, but I didn’t know the name.

MR. MOYER: . Okay. That’s all.
RECROSS-EXAMINATION

BY MS. ROSS:

0] Just one thing. You étated you found the
“mug shot” magazine.with your brother, correct?

A Yes.

Q And did you talk to your brother about what
was in the magazine?

A .No. I just said in my mind that I saw him.

Q And you stated you had seen him around the

neighborhood before, correct?

A Before.
Q You had seen that face before?
A Yes.
o) After seeing that face in “mug shoﬁ"

magazine, you didn’t call the police and tellvthem
anything knew about your case, did you?
A No.
MS. ROSS: I've got nothing further.

THE COURT: Okay. You may step down. Thank
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you.

MR. MOYER: Your Honor, I believe that’s all
of the testimony I will have -—- |

THE COURT: Okay .

MR. MOYER: -—--— at this time.

MS. ROSS: We have one witness, an expert
witness - to present at this time.

THE COURT: Ckay.

MS. ROSS: Can we have a brief moment before
she goes?

THE COURT: Yes. Let’s take about five
minutes, three minutes. How long do you

anticipate her testimony is going to be?
MS. ROSS: 15 or 20 minutes.
(WHEREUPON, a short recess is taken.)
MS. ROSS: We’ll call Lori Van Wallendael.
LORI VAN WALLENDAEL
having first been sworn, testifies as follows:
DIRECT EXAMINATION |
BY MS. ROSS:
Dr. Van Wallendael, what do you do?
A I'm an Associate Professor of Psychology at
the University of North Carolina at Charlotte.
Q Okay. And you are retained to be here today

by the defense, by me, is that correct?
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A That is correct.
o] All right. Do you have an area of expertise

that you’ve been studying in your capacity as a

psychologist?

A Yes, I do.

0 What is that area?

A That area is eyewitness memory.

Q Okay. Have you written or published any
papers in that area?

A Yes, I have.

Q What would those papers be?

A Most recently, I’ve had chapters in Handbook
of, uh, Eyewitness Psychology, Psychology of Law
books. I‘ve also published in peer-reviewed ﬁournals.

Q All right. Have you ever testified as an
expert in the‘area,_uh, of psychoiogy, specifically
witness identification and recollection?

A Yes, I have.

Q How many times have you actually testified in
that area? |
A Probably about 20.
MS. ROSS: Uh, I would move that Dr.
Wallendael be fecognized in the area of
eyewitness identification at this time.

THE COURT: Voir dire?
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MR. MOYER: No, Your Honor. I will not
object for purposes of this hearing although I’m
not waiving whether I will or not at ——-

THE COURT: You testified 20 times. Were

you qualified as an expert 20 times?

THE WITNESS: Yes.
THE COURT: And where Were those?
THE WITNESS: North Carolina, South

Carolina, Georgia, District of Columbia, West
Virginia, I believe.
THE COURT: Okay. All right. Go ahead.
BY MS. ROSS:
Q All right. Uh, Dr. Van Wallendael, have you

had an opportunity to review the discovery in this

case”?
A Yes, 1 have.
Q Also were you in the courtroom today when you

heard the testimony of Investigator King and Mr.

Perez?
A Yes.
Q Now, based on your review of the discovery

and listening to that testimony, do you have an
opinion as to the, uh, trustworthiness and the
reliability of witness identification, uh, in this

case?
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A There is several factors in this case that
make me doubt the reliability of the identification in
this case.

Q Can you discuss those factors at this time?

A "Sure. First, uh, the reports describe the
Victimvas being highly inebriated at the time of the
incident. Much as we don’t like to see inebriated
people behind the wheel, the same kinds of effects
that make a person a poor. driver can also make a
person a poor rememberer basically when they are under
the influence of alcohol. There are a number of
studies that show that people who are under the
influence of alcohol do nét take in as much
information about a scene, uh, do not recollect and
really, uh, even encode the information as it is
happening. They are less likely to be able to provide
a good description and more likely to make a false
identification in a lineup situation.

Q All right. 1Is there anything else that would
make you question the reliability of this, uh,
identification?

A The witness was in, uh, a less than optimal
circumstance as most witnesses are in a situation.
There was certainly some threat to the victim’s life

in terms of a knife and a threat with that knife.
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Researchers and eyewitness memory often talk about
what we call the weapon focus effect which-is
basically, uh, a very natural effect where a person
who is .under threat is paying more attention to the
weapon and to trying to get out of the situation alive
basically than they are to the face of the
perpétrator. As a result, when there is a weabon
present, there is a decreased likelihood of a correct

identification and a greater likelihood of a false

identification.
0 All right. ©Now, you heard the testimony that
the, uh, victim spoke to law enforcement about 10 days

later or a week or so after the incident and then gave

a, uh, a better description of the female that was

there?
A Right.
o} Now, would the fact that he had no better

description of the male have any affect on your --
MR. MOYER: I would object as reliance on
facts not in evidence.
THE COURT: I thought she asked a question,

did he give them any new information.

MS. ROSS: I did ask the wvictim that
question.
THE COURT: Yeah. Go ahead.
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BY MS. ROSS:

Q . Did the fact that the Victim later had a, uh,
more of one co-Defendant but not the other 'bring into
guestion the identification of this particular one of
Mr. Barton any more or less?

A Well, to someone who studies memory, it’s not
surprising that he might be able to give é better
description of the person who was n6f, in fact,
holding him at knife point. But it also suggests
that, in fact, there was less attention being paid to

the male and less detail available to the victim’s

memory.
0] Now, as far as the actual procedure of the
photo lineup that was presented, are there any

problems that you see with that that could create a
substantial likelihood of misidentification?

A Well, the major thing that I see is the fact
that the witness did have this prior exposure to mug
shot —-

MR. MOYER: Your Honor, I would object to
this based on the fact that the prior exposure,
thefe was no state action involved at all. That
would not be something that the céurt would take
into consideration for purpose of this

determination.
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THE COURT: Yeah. 1I’11 keep that in mind.
Go ahead with your questioning.

BY MS. ROSS:

was state action involved and the victim seeing “mug
shot” magazine, would that exposure affect -- would

that have any affect on Mr. Perez picking Mr. Barton

out of —-- this same mug shot out of a photo lineup?
A Yeah. First of all, the fact that there was
not state involvement or that this exposure to “mug

shot” magazine was not under any kind of a controlled
circumstance actually makes the situation worse. We
don’t really know how long he looked at those photos
in the “mug shot” magazine or what he‘might have
discussed with his brother and so forth. All we know
is there was a prior exposure to that photo. We do
have a number of studies that suggest that if you look
at mug shots and you are exposed to a photo
previously, thén you see that photo in a lineup later,
you are much more likely to have a sense of
familiarity with that photo and not necessarily to be
recognizing the perpetrator but to be recognizing the
prior exposure to the photograph.

Q Now, 1s there a name for that?

A We sometimes refer to it as mug shot effects.

Q Okay. Uh, now as far as whether or not there’
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We sometimes refer to it as what we call transference.
In general terms, what happens is we transfer a memory
from one setting to a idea of a memofy from a
different context. You see the face. The face is
familiar. You think the fact is familiar bécause you,'
remember him as the perpetrator, but, in fact, you may
be remembering just that you’ve seen that photo
before. ‘

0 All right. And, uh,.Investigator Kiﬁg
testified that when he handed.the photo lineup to Mr.
Perez, I believe he stated, uh, we prepared a photo
lineup. Was there anything suggestive about that
presentation of a photo lineup?

A There were a few things that were perhaps not
what you call best practices. - One of the key things
is that typically the best practice for putting a
lineup together and the standard practice would be to
choose the photos bésed on the witness’ description
initially. We teﬁd to think of the witness’ initial
description as probably the most accurate, the least
prone to being contaminated by additional information
or simply by forgetting.

So that initial description of a black male,
25 to 30, T believeAis’what I read in the report,

would normally be what you would populate the, uh,
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lineup with. The problem, obvibusly, is if you did
that and your suspect is a man in his 50's, the
suspect is going to stand out like a sore thumb. What
might have been done ié perhaps a mixture of photos
that matched the Defendant and photos that ﬁatched the
initial description. But given the exposure to “mug
Shot” magazine in between, there probably isn’t a lot
really fhat the officer could have done to have
alleviated that problem even if the lineup were
constructed a little differently.

0 All right. Now with the exposure to “mug
shot” magazine, would you expect a witness who sees a
perpetrator to contact law enforcement saying that
they seen them at the time of viewing a mug shot --

MR. MOYER: I would object to being outside
of the area of what she’s an expert in. |
THE COURT: Yeah. I think I’'m going to have
to agree to that.
MS. ROSS: All right.
BY MS. ROSS:

0 Just viewing, uh, the testimony and the
discovery, can you give an opinion about whether there
is substantial likelihood of misidentification in this

case?

A I would say there is a much more -- a much
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higher than usual probability of this identification
given the witness’ state of intoxication and given
the, uh, exposure to “mug shot” magazine.
MS. ROSS: All right. 1I’ve got no further
questions.
| CROSS—-EXAMINATION
BY MR. MOYER:

Q So they are the two factors that you are
basing this on?

A Those are the main ones.

o] Okay. A couple of questions. You don’t know
how intoxicated the victim was, do you?

A No.

0 Obviously —— I’m sorry. Obviously, you
weren’£ there? |

A No.

Q Yéu didn’t meet witﬁ them. So you have no
idea really how much he drank or how intoxicated he
was. |

A No, I only know what’s in the report and what
he said here today.

Q . Are you also aware that about a week after
the fact, he was able to corréctly identify the female
who was with the Defendant in this incident. Ydu

aware of that?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Lori Van Wallendael - Cross-Examination by Mr. Moyer 80
A Yes.
Q Okay. And just to make sure we’re on the

same page with the facts, the Defendant and this
female walked up to the victim at night and after a
short conversation, the Defendant robbed the victim.
Those are the facts basically as you understood them?

A Yes. That’s what I’ve read.

0 And as you understood those facts and what
you are basing your opinion on, the female basically
just stood there?

A Yes.

0 And the male had some interaction with the
victim and then robbed him?

A Yes, from what I understand.

Q He was actually able to correctly pick out,
while driving down the street, pick out the female who

had been with the Defendant that night, correct?

A Yes.
Q Okay. Now, you talked about -- All right.
As far as the, uh, -- as far as the photo lineup --

I’'m sorry. As far as this “mug shot” magazine, do you
not find it somewhat compelling that someone who
happened to just look through a magazine with, I don’t
know, maybe hundreds of photographs was able to see

the person who robbed him. Does that not lend some
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credence to his identification?

A It depends on whether ﬁhat photo waS'in some
way familiar from other aspects. As the victim
claims, he had seen this person.in his neighborhéod or
this person lives nearby. There might be some sense
of familiarity with the photo from other contexts.

0] And are you suggesting that é normal person
of normal infelligence,would just pick somebody out
and accuse them of an Armed Robbery just because they
happen to know that person?

A Unfortunétely, it happens all the time.

0 Okay. Uh, and now as faf as what you
described as a better array of photographs that could
have been shown, obviously, you are not trying to say
that would have been better to have the defendant’s
picture along with a group of 25-year-olds?

A No, definitely not.

0 AAnd you also were not aware of what'the prior
description was, are you?

A Uh,‘what I was told was just that it was a

black male, 25 to 30.

Q And that’s based on a police report?
A Yes.
Q And are you aware that that description came

about through conversation between a non—-Hispanic
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THE WITNESS: Yes.

THE COURT: Is that right? All right. I
don’t have anything else. Anything else? - (No
response.)

All right. Thank you, ma’am. You can step

down. Can we release her from subpoena?

MS. ROSS: _ Yes. Well, I’d like to discuss
that. |
THE COURT: Okay. All right. Anything

else?
MS. ROSS: Judge, . I would just bfiefly

argue. Under Neil v. Biggers, the first test,

the first prong is what I see as being the more
state action aspect of the identification was the

action by the state unduly suggested. That'’s

where we got through State v. Moore, the
opportunity to view, degree of attention, the,
uh, accuracy of prior description, level of
certainty and length of time. Then there’s --
those factors go through the second inguiry which
is whether under the tofality of the
circumstances there is substantial likelihood of
misidentification. That doesn’t have anything to
do with how Mr. Perez got “mug shot” magazine.

I did hear testimony that he had been
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informed that someone else had been arrested. He
did get “mug shot” magazine afterwards. It was
the only other arrest.in there for an armed
robbery. And it’s also Patricia Rice. The other
one in there'was the person that he had actually
picked out.. There would be a natural inclination
to go to the one other armed robbery charge and
see that same‘pictufe‘once again. Mr. Perez said
he had seen—;

THE COURT: Let me interrupt. Your argument
is that the inféourt identification should not be
allowed because bf<suggestive out-of-court
issues, is that:right?

MS. ROSS:  Yes. I think that is true, but
then there ié also a second inquiry whether due
process issues, whether there is a substantial

likelihood of misidentification. That’s outlined

in State v. Turner, State v. Moore.

THE COURT: What about State v. Tisdall

where it is a non-governmental -—--

MS. ROSS: - Right.
THE COURT: .- ——— issue?
MS. ROSS: Heré, I think the identification

process, whether it’s governmental or not,

there’s still a violation of due process there.
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I think that -- we’d argue that regardless of the
state action, that would come in here.

Certainly, by using the same lineup that the

victim -had been exposed to before. The same
picture.

THE COURT: All right. I’m not going to
find that this —-- first of all, I’m going to find

that his exposure to the “mug shot” magazine,
which is not admitted, is not the result of
governmental action. Then, Dr. Van Wallendael’s
testimony is that her only -- and I didn’t get it
as being written in concrete, 30 percent of these
IDs are wrong. The way I understood it, 20
percent in a laboratory setting. She said the
estimate goes up 10 percent out of the
laboratory. So only 30 percent are wrong, if
that is correct.

So I'm going to find that the identification

made in this case was not corrupted by the

victim’s exposure to “mug shot” magazine which

was not the resulﬁ of the State’s action. I'm
going to find that the lineup itself is
appropriate. I know that if they had, in fact,
done what the doctor suggested and put three

young men and three of the men who were in there
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in the lineup, that would have been a big issue

for the defense. I think that covers it.

- Anything else?

MS. ROSS: ‘No.
THE COURT: - Okay.
MS. ROSS: Not regarding this. There are

some other pretrial.
THE COURT: Okay. What are they? Let’s get

it done. The jury is going to be back in 55

minutes.
MS. ROSS: All right. Well, Judge, I have a
motion to quash the indictment under Rule 3. It

wasn’t indicted within 90 days of the Rules of
Criminal Prdcedure.  Also, my client expressed
concern that the, uh, wording of the warrant that
led to the indictment by the officer suggested
that, uh, the wvictim, uh, identified Mr. Barton
before he, in fact, had been identified. So he
had an objection to the wording. It was unduly
suggestive. It didn’t reflect the evidence in
the State’s possession at that time.

THE COURT: Mr . Moyer?

MR. MOYER: As'for the warrant itself, ﬁhat
is not a matter that really should be addressed

by this court. Any potential error for that
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THE COURT: Brief, non-argumentative.

MS. ROSS: Caﬁ’f tell you that.

THE COURT: Judge Pyle used to just “Call
your first witness”. He ever do that to you?
You were around about long enough.

MR. MOYER: Oh, yeah. Yeah. He’s used to
let me give longer.

THE COURT: Yeah, cause we softened him up.
(WHEREUPON, the jury enters at approximately

2:46 p.m.)

THE COURT: All right. Ladies and
Gentlemen, welcome back. I hope you had a
pleasant lunch. It was a long lunch break. We
had some things to tend to‘which I think will
probably save time in the long run. But welcome
back.

Mr. Guirl, thank you for agreeing to serve as
foreperson.

As I told you, we are about ready to embark
on the first part of the trial. That is the
opening statements of the attorneys. Okay.

MR. MOYER: Thank you, Your Honor. May it
please the Court.

THE COURT: Yes, sir.

MR. MOYER: Mr. Foreman, Ladies and

63



64

AW N

N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Opening Statement by Mr. Moyer 99

Gentlemen of the jury, I just have a couple of
opening remarks to bring out to you before we
jump right into this triai, which we will hear in
just a couple of moments. As you’ve heard me
introduce myself earlier, my name is Mark Moyer.
I'm an Assistant Solicitor here'in Greenville
County. My job is to represent the State in
criminal cases like the one that is before you
now.

You’ve heard the indictment read to you. You
know a little bit about it. You are here today
because on the night of July the 25th, the
allegations are that this defendant did rob a
young man by the name of Edwin Perez who is
seated on the back row. Robbed him, held a knife
against his throat and stole a wallet containing
SSOO worth of cash from him.

You are_gding to hear from Edwin Perez in
just a couple of minutes. You are gding to hear
that Edwin was a 26-year old guy. He lives here
in Greenville County. You are going to hear he’s
a hard-working guy. He works landscaping all day
out in the hét sun. You are goilng to hear that
the day this happened was a Friday night. Edwin

Perez had just been paid. He had a good wad of
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cash. He had got his check cashed. He had $500
in his wallet. You are going to hear that Edwin
did not have to work the following day. The
folléwing day was a Saturday.

Like many young people, Friday nigﬁt, he’s

going to drink a few beers. You’re going to hear

~that he wasn’t out at a bar. He wasn’t in any

trouble. He wasn’t out driving. He stayed at
his home, a ﬁrailer down on the southern end of
the county. He was having a few beers hanging
out at the trailer with his friends. About
midhight, his friends left. He went and hung out
outside thé trailer finishing up his beer.

You’re going to hear that that’s when he got
robbed. He was all alone.

You’re going to hear that two people
approached him. The testimony is going to be
that this defendant and another woman by the name
of Patricia Rice approached him and, after a very
brief conversation, you’re going to hear that
this defendant pulled a knife, held it to Edwin’s
throat and stole -- robbed him of his wallet and
$500 cash that was in the wallet.

You’re going to hear testimony that Edwin had

seen these people before, especially the female,
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Ms. Rice. Uh, there was a neighborhood behind
his, a shortcut through Mr. Perez’s trailer park
where people from this neighborhood would often
waik to get to a convenience store that’s over on
White Horse Road. You’re going to hear that Mr.
Edwin Perez has seen these people several times.
You are goiﬁg to hear that about a week
later, this investigator, Investigator Jarvis,
got Mr. Perez and took him out in his car and
said let’s see if we can find that woman who was
there when you got robbed. Ybu’re going to find
that they found her. You are goiﬁg to find that
Investigator Jarvis began speaking to this woman,
Patricia Rice. She told Investigator Jarvis

right then and there that the person who robbed

- Mr. Perez was this defendant, Bobby Barton.

You are also going to hear that several
months later, Edwin Perez actually identified
this defendant in a photo lineup. You’re going
to hear that he’s going to be able to tell you
that he is absolutely sure that this defendant is
the person that held that knife to his throat and
robbed him.

I anticipate this to be a relatively short

case. The state, we have about six witnesses to
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call, all of whom will be fairly short. I will,
uh, tell you this by way of warning, Mr. Perez is
goingAto require an interpreter when he
testifies. He will be the first witness. I will
warn you, it will be a bit tedious,
unfortunately. But he will be the only witness
who will require, uh, an interpreter.

Now, at the end of this case, I’ll have a
chance to talk to you again. At that time, I
will have the opportunity to argue to you why the
evidence and the testimony you heard in this case
points beyond any reasonable doubt that this
defendant is the person who robbed Edwin Perez.
But for now, all I ask you is to listen closely
to all this testimony, use your common sense and
your good judgement to weigh that evidence and,
then, at the end of the case, do justice. Thank
you.

MS. ROSS: Thank you. May it please the
Court.

THE COURT: Yes, ma’am.

MS. ROSS: Ladies and Gentlemen of the jury,
my name is Susannah Ross. I represent Bobby
Barton who is sitting right over there. Now,

he’s been armed -- he’s been charged with Armed
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Robbery and that is a serious crime in the State
of Souﬁh Carolina. He’s pled not guilty to ﬁhat
crime. Now, the State has the burden of proving
him guilty beyond a reasonable doubt before he’s
guilty of that crime. He’s not guilty. He'’s
pled not guilty because he’s not guilty. I would
ask you to watch the evidence the State presents
in this case.

I can tell you right now this is an
eyewitness case. That’s all it’s about. Once
the State went and picked out Pat Rice, Patricia
Rice, she gave a statement and she named Bobby
Barton. That’s why Bobby Barton is here today
because she named him. Month, months later, the
victim picked out Bobby Barton from a lineup.
This identification procedure was very tainted by
prior exposure of the victim to Mr. Barton and
that very same photograph of Mr. Barton that was
shown to him in the eyewitness lineup months and
months later. Now, as far as that, the State
stops. That is the  extent of evidence that they
present -- that I suspect they will present to
you here today.

Eyewitness testimony is not everything. It

can be very tainted under the circumstances. I
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ask you to léok for those circumstances and at
that those circumstances as you hear the case
before you today. 1In looking towards that, know
that the State has to prove guilt beyond a
reasonable doubt. They are not going to be able
to do that today. There’s not the other evidence

there that needs to be there for you to find Mr.

Barton guilty of a crime. Thank you.
THE COURT: Okay.

MR. MOYER: Your Honor, at this time, the
State would-call Mr. Edwin Perez to ghe stand and
also Ms. Teresa Sampson as his interpreter.

THE COURT: Okay. Place you under oath
first and then Mr. Perez.

THE CLERK: Do you solemnly swear that you
will actively interpret the language requested in
this courtroom of the witness without additions
thereto or detractions therefrom or any other
amendments of your own interpretation so help you
God? |

THE INTERPRETER: Yes, I do.

EDWIN PEREZ
having first been sworn, testifies as follows:
THE CLERK: Please have a seat.

DIRECT EXAMINATION
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(WHEREUPON, the following answers are given by the
interpreter.)
BY MR. MOYER:
Mr. Perez, state your full name.
Edwin Perez, Pefez.
How old are you?
26'years old.
Are you married?
No.
What kind of work do you do?

Landscaping.

o P P 0 P 0O P O

How long have you beeh doing landscaping
work?
Seven years.
You also —-- you work on lawn mowers some
also?
A ' No.
Q Some of the lawn mowers that belong to the

landscaping business, do you work on some of those?

MS. ROSS: Objection. Asked ahd answered.
THE COURT: Go ahead.
THE WITNESS: No.

BY MR. MOYER:
0 Okay. Now, let me draw your attention to the

early morning hours of July the 25th, 2009.
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I went to work on that day.

Okay. Where did you live on that day?

And what road is that on?

.
on I -

And can you show that on a map?

Yes.

» 0 ¥ 0 P 0O P O P

(WHEREUPON, State’s Exhibit 2 is marked for

identification purposes.)

BY MR. MOYER:

Q Let me show you State’s Exhibit number 2.
Can you —- take a look at that for a minute. Can you
recognize that?

A Yes.

Q And what is that a picture of?

A Where -- it’s a picture of where I live, my
trailer.

Q Okay. Is this a true and accurate
representation of the area where you lived on July
25th, 20097

A Yes.

MR. MOYER: At this time, I move to have

State’s Exhibit number 25 [sic] entered into

1
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evidence.
MS. ROSS: No objection.
THE COURT: A11 righ£. Without objection.
COURT REPORTER: He said State’s Exhibit 25.
It’s 2. |
THE COURT: State’s Exhibit 2.
MR. MOYER: Is that what I --
THE COURT: You said 25.
THE INTERPRETER: You said —-
MR. MOYER: Did I? I'm sorry.
(WHEREUPON, State’s Exhibit 2 is admitted into the
record.) | |
BY MR. MOYER:

o) Okay. Mr. Perez,rwould‘you please step down
and point out to the jury the trailer where you lived
July 25th, 2009.

A Right there.

Q- Okay. All right. .We’ll refer to it again
later, but thank you. You méy have a seat. Now, this

trailer where you lived, is that in Greenville County?

A Yes.

Q How long have you lived there?
A Seven years.

Q Who did you live there wiﬁh?
A With two brothers.
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Q Okay. And that’s who you lived with July
25th of 20097
| A Yes.

Okay. Is that the night you were robbed?

A Yes.

Q' Did this happeﬁ-there at the trailer?

A Behind my trailer.

Q Okay. And what time -- was 1t during the
daytime or in the nighttime when this happened?

A Night.

Q Tell us what you were doing that night before
you got robbed. |

A I was in the back just drinking some beers.

You femember what day of the week this was?

A Friday.

o] Had you worked that day?

A Yes.

Q Did you have to work the next day, Saturday,
or were you going to be off?

A Yes, but I didn’t go.

Q But you didn’t go. Okay. Did your brother

and friends stay there for the whole night or did they
leave at some point?

A My brothers stayed there because they lived

there, but inside. ‘They were inside.
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Q Okay. So your brother went inside?
A Yes.
o) Had there been anybody else there having a
drink with you? |
A My brother -— my brother and other friend.
Q Okay. Did your other friend stay there or
did he leave too?
A He left.
Q Okay. So you were there by YOurself?
A . Yes.
Q Now, can you identify today the man who
robbed you?
A Yes.
Q Do you see him here in the courtroom?
MS. ROSS: Judge, I object.
THE INTERPRETER: Yes.
THE COURT: .Same ruling. Go ahead.
BY MR. MOYER:
o] Okay. Would you please point him out?
A He’s over there.
Q Is it the man in the blue suit? I’'m sorry.
Blue shirt?
A Yes.
Q Okay. ©Now, uh, tell us how he -- how did he
rob you? How did it come about that you got robbed?
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A I was outside. All of a sudden, he came. He

pushed me down with a pocketknife. He took my wallet.

0 Okay. - Did you see the knife?
A No, because he put it right here.
Q Tell us what you mean by “here”. Against

your neck?
A Yes, right here.
Q So if you didn’t see the knife, how do you

know he had a knife?

A I felt it.

Q Did the knife cut you?

A No.

Q When you felt the knife against your throat,

how did that make you feel?

A I got really scared.

Q And, uh, did -- when he walked -- when he
came up to you, did he rob you rightvaway? Was there
a period —-- was he there for a minute or two before he
robbed you?

A He came. He knocked me down. He pushed me
down to the floor. Then, uh, I yell and then he took
my wallet and he left.

Q Okay. Now, where was your wallet?

A On that side, on the right side.

Q In your pocket?
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Yes.
Your front pocket or your back pocket?

The back.

Yes.

And you had money?

Yes, 500.

Was that in your wallet?

Yes.

OO ¥ 0O ¥» 0O ¥ 0 P 0O P

He took his hand inside my pocket.

from you?
A I yell. He ran.
He ran and you yelled?

Uh-huh.

Q
A
0] Now, was anyone with him when he came up?
A Yes, a girl. A lady.
Q Did she walk up there with Him?

A She came very slowly. Then she told me,

“He’s your friend. He’s not going to rob you.”

robbed you?
A No, after he ran, she told me that.

Q Okay. And then she'left? After, uh, -—--

Q Okay. And, uh, that téok'place before he

All right. Now, had you been paid that day?

Uh, now, how did he get the wallet from you?

Q What did he do after he got the wallet away
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after he ran, did she leave as well?

A Yeah, she start walking slowly and she was
just telling me those things 'as she was walking away.

Q Okay. What did she do while the robbery was
taking place?

A She was just standing there.

0 | Okay. She walked up to you with this

defendant before the robbery?

A Yes, both of them came close to me.
Q Okay. Did they stand there and talk to you

before they robbed you?

A Yeah. They were standing there.

Q How long were they standing there before they
robbed you? |

A About a minute. One minute.

Q Okay. Did you recognize this woman who was
with the Defendaht who robbed you?

A Yes.

Q How did you recognize her?

A Once in a while, she used to pass by.

0 Okay. And she would pass through’the trailer
park?

A Yeah, nearby.

Did you know her name?
A No.
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0 Had you ever spoken to her as far as you
know?

A No, just I‘ve seen her.

Q: Okay. -Now, can you show us on this map ‘where
she used to walk.

A - Like back here on that road.

Q. Can you point it out for us again? Okéy. Is
there a trail?

A Yes.

0 Where does the trail go?

A It goes all the way to here.

(o] Over those railrocad trécks?

A Yes, the railroad.tracks.

o] Over to this neighborhbod on the other side
of the railroad track?

A Yeah. All the way to this corner right here.

Q Okay. Thank you. You can have a seat. Now,
how about the Defendant? Had you ever seen him before
the night you got robbed?

A Once in a while.

Q. Okay. So how many times -- did you see him

as many times as you had seen her?
A No, I used to see the woman more, more often.
She used to pass by more often and him not so much.

Q Any idea how many times you had seen him?
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A About twice. I seen him about twice.
Q Would it be in the same area, around that
shortcut?
A Yeah, this same shortcut.
Q What did you do after you arrived and the man

and woman ran away?

A I called the police.

Q Were you able to talk to the police?

A No. They couldn’t understand. I hang up.

o] I'm sorry.

A I hang up. Then they called me back.

0 Okay. When they called back, who spoke to
the police?

A My brother.

Q - Did you wake your brother up?
A Yes.
o) Were you the only person outside when this

robbery took place?

A Yes.

0] Just you, the Defendant and this woman?
A Yes. |

Q Did the officer come to your trailer?
A Yes. He arrived.

0 Did this officer speak Spanish?

A

No.
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Q How did you talk to him?’
A My brother interpreted for me.
0 Okay. Now, the night this, uh, -- all right.

A week or so later, did you meet with this detective,
Detective Jarvis?

A Yes.
Q Were you able to talk to him?
A With him?
Q Yes.
A Yés. Yeah, he asked me to, uh, go and see if .
I see that lady that I knew.

Q. So he speaks Spanish?

A Yes.

Q All right. So did you go for a ride with
this police officer?

A Yes.

o) You were going out to see if you could find
this woman?
| A Yes.

- Q | While you were with the officer in his --
were you in his police car?

A We, uh, saw her. She got in a car and we
followed them.

0 You saw her -- when you were out with the

police officer, did you see the woman who was with the
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A

A

B 0 P

Q

A

Q

A

Q

A

Q

A

Q

A

Q
A
Q

o

Defendant?

Yes.

Did you tell Investigator Jarvis that that

was the woman who was with the man who had robbed you?

Yes.

You saw her get in the car you said?
Yes, she got in the car.

And the police stopped the car?

We follow them first for a while.

You remember this investigator going over --

did you see him go over and talk to her?

Yes.
Did you stay in the police car?
Yes.

Were you later shown a photographic lineup so

you could identify the person who robbed you?

Yes.
This was in January of 20107
Yes.

Okay. Where did you go to look at this

photographic lineup?

Over there. Just down there.
To the police station?
Yes.

Could the police officer you met with on this
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day, could that police officer speak Spanish?

A No.

0 How were you able to have a conversation with
him?

A I was with my brother.

0 Okay. And your brother speaks English?.

A Yes.

Q Did he help you to understand what the police
was saying?

. A Yes.
0 Now, I'm going to show you what’s been marked

as State’s Exhibit 1.

A Yes.
Q I want you to take a look at that and tell me
if that’s the photographlc -— the photographs you were

shown by the officer January of 20107
A Yes.
0] Okay. And, uh, are you able —-- is your

signature on that?

A Yes.

Q And did you make any other marks on that
document? |

A Yes, sir.

0 You made the circle?

A Yes.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Edwin Perez - Direct Examination by Mr. Moyer : 118

0 Does it look the same essentially now as it

did when you were shown that photo lineup in January

of 20107
A Yes.
0 You don’t see anything changed on it?
A ‘No.

MR. MOYER: Your Honor, at this time, we
would have State’s Exhibit 1 entered into
evidence.

THE COURT: Subject to the previous
objection.

(WHEREUPON, State’s Exhibit 1 is admitted into the
record.)
BY MR..MOYER:

Q Mr. Perez, when the officer handed that
photographic lineup to you, did he ask you to see if
you could recognize anybody? -

A Yes.

Q All right. When you looked at that
photographic lineup, did you recognize anybody?

A Yes.

0 And what, uh, what did you, uh, -- what did
you recognize when you locked at that photographic
lineup?

A I recognized him right away from the time of
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the robbery.

0 | Okay. 'So you recognized the person who
robbed you?

A Yes.

Q Did you tell the officer who it was?

A When they asked me? |

Q Yes. Did you pdint out to the officer and

show him which person you picked out?

A Yes.

Q Okay. And, uh, what did the officer ask you
to do?

A To put a circle around it.

Q Did you sign it also?

A Yes, and to sign it.

(o) | Okay. I’m going to ask you to step down
again and we’ll show the jury and ask you to, if you

could, show the jury which of the pictures you pointed
out.
A Yes, the one with the circle.
(oF Okay. Thank you. Please have a seat againl
When you looked at those photographs, did you look at
all the pictures carefully?

A Yes.

Q Were you sure that he was the one who robbed

you, absolutely sure?
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A Yes.

Q Did the detective influence your decision at
all or did you pick thém out on yoﬁr own?

A I saw it.

Q Okay. Now, I’'m going to ask you a few more
questions about the night that yéu'got robbed. When
this happened, this happened at night, didn’t it?

A Yes.

0 Was there enough light around in order for

you to be able to see his face well enough to

recognize him later?

A Yes.

0 What kind of light was there that enabied'you
to see him?

A There was a small light, but it was well 1lit.

0] There was a small light on your trailer or

street light or what?

A To the right. On the right side of the

trailer. Yes, a street light. No, right next to the
trailer.

Q You could see his face we;l enough to
recognize him later?

A Yes.

Q Now, when he robbed you, you already

described that he came close enough to take your
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wallet out of your pocket.
A Well he push me down.

Q He pushed~you down. So he was very close to
your face?

A Yes.

0 He was close enough that he was holding the
knife next to your throat?
Yes.
éo his face was right next to yours?

Yes.

o ¥ 0 »

Now, did the beer you were drinking that
night make you too intoxicated to remember what the
person looked like?

A No.

Q Okay. And you didn’t>have any trouble
picking out the female later, did you?

A Yeah, I know. I knew that woman, I mean,

I’ve seen that woman.

Q Same thing, you’ve seen him too, right?
A Yes, once. Once, I think.
0 The night this happened, how old did you

think the Defendant was?
A About 30 or 40.
Q And you remember the officer -- you remember

the officer -— when the officer was asking you to
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describe him, do you remember -- is that what you

tried to tell the officer as far as how old he was?

A Yes.
Q  Okay. And you weren’t able to speak to this
officer —-
MS. ROSS: Your Honor, I would object to the
leading at this point.
BY MR. MOYER:

Q I'1l retract that question. When you spoke
to the officer the night of the robbery, did that
officer speak Spanish?

A No.

Q So you had to communicate using your brother
as an interpreter?

A Yes.

Q Okay. Now, after the nighﬁ of the robbery,
did you, uh; ever see or speak to the woman who was

with the robber at a later time?

A No.

Q Just the night that she was arrested?
A Yes.

Q When you were with Investigator Jarvis?
A Yes, that day.

Q But you didn’t talk to her that day?

A No.
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0 Now, did you see the Defendant again after
that day? |

A No.

Q Okay. Did you see any pictures of him after
that day?

A I saw him after he was arrested.

o) Tell us about the picture that you saw.
Where did you see it? |

A We fdund this paper where there were a lot of
pictures in it. We found it on the flobr.

o) Found it on the floor of what?

A On the grass. Since I cut grass, I saw it on

the grass.

Q Okay.¥ And did you look through that
magazine? |

A Yes.

Q And this magazine, you remember the name of
it? |

A No.

Q Does “mug shot” magazine sound right?

A Yeah, I think so.

Q That magazine, did it have like a whole bunch
of different pictures in it?

A Yes.

Q Maybe hundreds of pictures?
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A Yeah, more.

0 You looked through that magazine?

A Yes.

o) Was this maybe a few weeks after you got
robbed?

A I think after he was arrested.

0] So that was a few weeks after you got robbed?‘

A Yeah, because when I got robbed, I’'m not
quite sure how long did it pass before.

Q Okay. And when you looked through that
magazine, you saw a picture of this defendant in
there?

A Yes.

o] Okay. When you saw his picture, were you
sure that was him?
| A Yes.

Q Now, can you read —-- let me retract that
guestion. When you were looking through that
magazine, did you know the name of the person?

A No.

o S I o)

At that time, you didn’t know his name?
No.

Can you read English?

No.

All these pictures in that magazine, you
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couldn’t read their names or you couldn’t read what

charges were by the names?

A i mean, a little bit but not too much.

Q Mainly, you were just lééking at the
photograph?

A Yes.

Q Now, Mr. Perez, do you understand how
important it i1s that you correctly pick out the person
who did this to you?

A Yes.

Q Okay. You know how serious this is?

A Yes.

0] And, uh, once again, you have picked out this

defendant as the person who robbed you. Are you

absolutely sure that that man seated over there is the
person who robbed you?

A | Yes.

Q Please answer any questions.

CROSS—EXAMINATION

BY MS. ROSS:

Q Now, Mr. Perez, the night of the inqident,
your brother was there in the trailer, correct?

A Yes, inside.

0 Were both brothers inside or just one?

A Both of them were inside.
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o) And someone called 9-1-1 and hung up the
phone.

A Me.

0 And then immediately, 9-1-1 called back,
correct? |

A Yes.

o) At that point, one of your brothers spoke to

the 9-1-~1 opérator, correct?

A Yes.

Q And your brother was actually talking to you
and translating at the. time you spoke to the 9-1-1
operator, correct?

A Yes.

Q Now, your brother understands Spanish and can
translate what you say, correct?

A Yes.

Q  And the night of this incident, you describe
a 25 to 30-year-old black male as the person who
robbed you?

A No, I said between 30 and 40.

Q NOw,4did the éfficer at the scene, was he
speaking Spanish with you?

A He spoke in English, but my brother was
interpreting for me. |

Q So your brother who speaks English and
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Spanish was interpreting, correct?
A Yes.
(0] Now, you said you were outside, you weren’t

inside drinking beer that night?

A Yes.
0 And this was midnight or so?
A Yeah, around 11:00 or midnight, somewhere

around there.
o You said you had your wallet with all your
cash, all the money you owned in your pocket outside

that night?

A Yes.

Q Now, did your trailer have a lock on it?
Could you lock the door to your trailer?

A Yes.

0] Now, your trailer has sort of decks at the

front and the back, correct?

A Yeah, conérete.

o] | Are they on the dground or are they raised up
where the door is?

A On the floor where the grass is.

o) Okay. Now, uh, you stated that you were

pushed down, is that correct?
MR. PEREZ: Si.

BY MS. ROSS:
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Q And you stated that you didn’t see a weapon

but a knife was held teo your throat?

A Yes.
Q All right. ©Now, there was a. woman there ——-
A Yes.

Q --— who you later picked out with
Investigator Jarvis, correct?

A Yes.

Q And you are aware that she was arrested as
being part of this robbery against you, right?

A Yes.

Q You were also aware that after her arrest,

the man was arrested as well, correct?

A Yes, they told me. The police officer told
me.

0 Was this after Ms. Rice was arrested, the
woman you picked out? |

A Yes.

Q So you knew that along with Ms. Rice, another
suspect, who was a male, was arrested in your case?

A Yeah, because she was the one who said that
she knew who had robbed me.

Q All right. And you knew this because the
police told you that because you were the victim?

A Yes.
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Q And the police have to keep the victim
informed of the status of the case? | |

A .Yes.

0 Now, you knew'thié when you took ‘a look at
this “mug shot” ma§azine?

A Yes.

Q And on page 8 of this “mug shot” magazine,
there is a picture of Patricia Rice?

A Yes.

Q And you saw that before when you looked at
“mug shot” magazine?

A When she was arrested, she was put on that
magazine.

0 And you suspected that the other persoﬁ‘that
she picked out would be in the magazine as well?

A Yes.

0 And oﬁ page 3, it is Bobby Barton?

A Yes.

Q Are you aware that he was the only other
person in this magazine from Greenville charged with
Armed Robbery?

A No.

Q Now, you said that you don’t read English,
correct?

A No.




10
11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

Edwin Perez - Cross-Examination by Ms. Ross 130

0 But your brother does, doesn’t he?

Yes.

o) When you looked af this magazine, he looked
at it as well; didn’t he?

A Yes.

Q And y’all —-- you discussed it, correct?

A Yes.

Q Now, a week after the incident, I just want
to ask you about meeting with Investigator Jarvis.

A Yes.

Q Now, at that point, you had, uh, -- you told
him you had seen the women involved in the incident,
correct?

A Yes.

0] And he could speak Spanish?

A Yes.

Q Yet, you éaid nothing about seeing the man
there?

A No.

Q And you said nothing‘abdut changing, giving a
more detailed description of the man there?

A No-.

0] Now, it wasn’t until January, about five

months later that you looked at this photo lineup.

A Yes.
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Q At that point, could Investigator King speak
English —-- I mean, Spanish?
A You mean the one where I went to seé, no.
Q And your brother was interpreting then?

A Yes.

Q And at that point, you picked out this
phoﬁograph, right?

A - Yes.

Q Now, isn’t that the exact same photograph as

this one from “mug shot” magazine that you had seen

earlier?
A Yes.
Q You can see the white hair on the top in the

center there?

A Yes.

0 wa, at that time, you did not tell
Investigator King that you had seen the picture
before, did you? |

A No.

MS. ROSS: I’'ve got no —— I’ve got no
further questions.
THE COURT: Any redirect?
MR. MOYER: Just a couple of questions.
. REDIRECT EXAMINATION

BY MR. MOYER:
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o) Now, uh, when you saw that “mug shot”

magazine, are you the one who picked him out of the

magazine?

A Yes.

o] You are the one who saw him in the magazine,
not your brother? |

A Yeah, it was me.
o) In fact, your brother didn’t see him the

night of the robbery, did he?

A No.

Q He wasn’t there?

A No.

o] Before you saw the man’s picture in that

magazine, did your brother read all the names of the
people in the magazine?
MS. ROSS: Objection. He doesn’t know what

his brother did or didn’t do.

THE COURT: Wait -- -

MR. MOYER: No, no. Let mé rephrase the
question.

THE COURT: Okay.

BY MR. MOYER:
Q Before you saw the Defendant’s picture in the
“mug shot” magazine, did your brother read out loud to

you the names of all the people in the magazine?
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A No.
o} Before you saw the Defendant’s picture in the

“mug shot” magazine, did your brother read what all

the different criminal charges were in the book?
A No.
(0] So you saw him and then told your brother?
A Yes. Yeah.
0] .Thank you.
MR. MOYER: I have noth —-
MS. ROSS: Just --
MR. MOYER: I'm sorry.
MS. ROSS: Just one more thing.

RECROSS-EXAMINATION
BY MS. ROSS:
o) Uh, when did you tell the Solicitor that you

had seen the picture in “mug shot” magazine?

A No, I didn’t tell him.
o) Did you tell the police dfficers or anyone
from the State?
A No.
MR. MOYER: Just one quick followup.

REDIRECT EXAMINATION
BY MR. MOYER:
0] You told us that the first time we met with

you, didn’t you?‘ When we met with you, didn’t you
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tell us —-
A Yes, once I —- you came with Monica.
Q And it was the fifst timg'you-met with us?
A Yes.
0 Okay. Thank you. Nothing.
THE COURT:  Okay. You can step down.
MR. MOYER: The State would call

Investigator Tracy King.
TRACY KING
having first been sworn, testifies as follows:
DIRECT EXAMINATION
BY MR. MOYER:

Q All right. Would you please state your full

name?
A Alvin Tracy King.
o] Where do you work?
A Greenville County Sheriff’s Office.
0] How long have you been in law enforcement?
A 15 years.
Q Has that all been with Greenville County

Sheriff’s Office?
A It has.
Q And what i1s your position?
A I work in the Armed ‘Robbery Unit.
Q

How long have you been in investigations with
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the Greenville County Sheriff’s Office?
A Ten years.
0] “ Now, did you conduct the phothraphic lineup

display that was used in this case?

A I did.

Q . When did.you do that?

A That was on January the 8th of this year.

Q Did you pﬁt that photographic lineup
together?

A I did.

Q How many photographs were displayed?

A Six photos.

o) Was this defendant included in the lineup?

A He was.

Q Where was his picture in that lineup?

A He was positioned in the lower center of the
six, commonly known as the numbef five position.

Q The photograph that you got was taken on what
date?

A It was taken on his arrest date of 8/4 of
‘09.

Q | Okay. And that was from when he got arrested

in this actual case?
A That’s correct.

o] Now, the other five people in this lineup,
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were they all similar in physical description to the
Defendant such as sex, race, uh, age, facial hair and
so forth?

A Yes, sir.
And who did you show the photo lineup to?
To Mr. Edwin Perez.

Where did this take place?

P 10 P 0

In my office in the basement of the Law

Enforcement Center.
Q Now, had you had any participation in this

case prior to showing this lineup?

A No, sir.

0 Did you have any participation after that
day?

A No.

0 How did you get involved?

A I was notified by Investigator Jarvis that he
was out of the qffice, he was home sick on this
particular day, and that the victim was scheduled to
come "into the office for a photographic lineup.”

Q Other than that conversation, were you aware
of any details of this case?

A No.

0] You don’t speak Spanish now, do you?

A No.
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Q So how -- you communicated with Mr. Perez
through a brother of his, is that fight?

A Yes, sir.

Q Now what did you tell Mr.lPerez through his

brother before showihg him the lineup?

A I advised him that I had put together six
photos. I advised him if he recognized anybody in
these photos to point them out to me and to advise me

how he knew them. I also advised him that he didn’t
have to point anybody out. He didn’t have to feel
pressure to pick anybody.

Q Tell us how you showed that photo lineup to
Mr. Perez?

A Once I explained this to him through his
brothef, I handed the photo lineup to him upside down
with the photos facing downward to where he couldn’t
see them. I advised him, when he was ready, to flip
them over, look them over and if he recognized anybody
to point them out and tell me why.

o] All right.‘ So did you in anyway exert any

pressure on Mr. Perez to pick somebody out of the

lineup?
A No, sir.
Q Did you indicate to him that he had to pick

somebody out of the lineup or that he didn’t have to?
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A No, sir.
Q Did you in any way influence his decision as

to which photograph he ended up choosing out of that

lineup?

A I did not. No.

Q Tell us what happened when ybu gave the photo
lineup to Mr. Perez.

A After I handed the photo lineup to him, like
I said, it was faced down. Mr. Perez turned it over.
And again, due to the fact that I couldn’t understand
what he was saying, I watched him as he went over the
photo lineup. I could see his eyes go from left to
right starting at the top. When he got to the bottom
row, I saw him immediately stop and put his finger on
the middle picture on the bottom row.

o) Okay. How confident or how certain did he
appear to you to be regarding this decisioh?'

A He appeared very confident. He put his
finger on there'and stated something in Spanish as
soon as he got that photo.

Q Okay. And by indicating that photo, .was he
indicating to you that this was the person who had
robbed him?

.A That’s correct.

0 Did you make that clear with him?
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A I did.
Q Okay. You asked him about that?
A I asked him through his brother. Actually he

stated to me. Uh, I asked him if that’s the guy. - He
said yes. I said, well, how do you know this guy. He
éaid that’s the guy that robbed me, that’s the_one
that took my wallet.‘

Q All right. Let me show you State’s Exhibit
number 1 that’s already in evideﬁce. Is this the

photographic lineup that you used with Mr. Perez?

A It is.

0 It has your signature on the form?
A Yes, sir.

Q It has the date and time?

A Yes, sir.

o) ‘The circle around the middle photograph on

the bottom, that was made by?

A By Mr. Perez.

Q By Mr. Perez. Okay. That’s his signature?
A That’s correct.

0 The picture that he circled, is that the

picture of this defendant in this case, Bobby Barton?
A That’s correct.
0 All right. Please answer any questioné the

Defendant would have.
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there is norﬁally a criminal description sheet filed.
Are you-aware of that?

A _ Completed by uniform patrol, yes.

Q ' All right. And, uh, did you receive this

one, the one in this case?

A No.
Q So you weren’t matching that description?
A No.
Q Can you tell the jury what that description
is?
MR. MOYER: I obiject.
. THE COURT: I will sustain that.-
MS. ROSS: All right. Nothing further on
that.
BY MS. ROSS:

o) Did you notice when you set up this photo
lineup -that that picture was a little bit lighter than

the other pictures?

A I did not.
0] That wasn’t something that you had planned?
A Absolutely not. I can’t control the, uh, --

I don’t know if you would say the tint or the colors
of the copier machine.

o) But it was the same photograph, the mug shot

from the arrest of Mr. Barton in early August,
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correct?

A That’s correct. That’s thé most recent
photograph.

Q- And ére you familiar with “mug shot”
magazine?

A I am.

Q Is that the same exact photograph that

appears on page 3 of “mug shot” magazine?
A . Again, it’s poor quality, but it appears to
be the same photo, yes. |
o] All right. And on page 8 of this magazine is
the co-Defendant, Patricia Rice, is that correct? |
A That’s correct.
(¢] Are there any other Armed Robbery charges
from Greenville in that?

MR. MOYER: Your Honor, I have to objeét to
something that’s not into evidence. .I object to
him beiﬁg referred to a document that he has no
firsthand knowledge of. That’s not in evidence.

THE COURT: Overruled. He can look at it
and answer the questions.

THE WITNESS: As long as it hasn’t changed,
there’s not.

BY MS. ROSS:

0 ~All right. So there’s two charges of Armed
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Robbery crimes and that is Patricia Rice and Bobby

Barton?

A Correcﬁ. Maie and female.

Q Thank you. Are you aware that the déte, uh,
this lineup that was given five months later was

scheduled for a hearing in Mr. Barton’s case?

A At the time, no.
MR. MOYER: I object to relevance.
THE COURT: Well, maybe she can make it

relevant. I don’t know.
BY MS. ROSS:

0 Do you know of a phenomenon called
transference about eyewitness identification?

A I learned a little bit about it earlier.

0 Isn’t it possible that if someone sees a
photograph at one point in time and sees the same

phbtograph later, it could trigger a false

identification? _

MR. MOYER: I object. No foundation.

THE COURT: I sustain that. That’s aéking
for an expert opinion. ‘He wasn’t qualified as an
expert.

MS. ROSS: All right. I’'ve got no further
questions.

MR. MOYER: Nothing further, Your Honor.

107



108

Justin Langford - Direct Examination by Mr. Moyer C 147

1 fwould that refresh your memory?

2 A Yes.

3 0 Is thatva copy ©of your report?

4 A Yes, sir.

5 Q Okay. Ié that in Greenville County?

6 A Yes, sir.

7‘ o Can you =- wouid you step down and take a

8 |1lock at the aefial map we have, right?

9 A Yes. |

10 Q Can you show the jury -- let me move it

11 lactually cloéer to the jury. Could you point out to
12 |[the jury the area you responded?

13 A This is , _ right here. T

14 |believe Mr. Perez’s trailer was one of these three

15 right here, I believe. It was right in that area

16 {right there.

17 0 Okay. You can have a seat for me. Uh, what

18 lwas the date?

19 A (No response.)

20 0] Once again, would it help you —--—-

21 A Yes.

22 Q —-—— to take a look at your report?

23 A Yes. July 25th, 2009.

24 0 What time was it that you, uh, responded to

25 |that location?
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A Shortly after midnight.
Q Now, you met with Mr. Perez, the victim in

the case?

A Yes, sir. Yes, sir.

0 Do you speak Spanish at all?

A No, sir. |

(o] Any of the other officers who were out there

with you all speak Spanish?

A No, sir. Not anyone that was working with us

at the time.

Q Okay. So how did you communicate with Mr.
Perez?
A We found out that his brother who was inside

the trailer spoke English. So we had him come
outside. He was a big help for us.

-Q All right. So you were communicating through
him. What was the description you got of the person
who had robbed him?

A - It was a black male between 5'8 and six-foot
Qearing all black. The age limits were between 20 to

30 years old, black male.

Q You said -- was it 20 or 257
A 25 to 30, I'm sorry.
Q This is all accomplished, not by talking to

the victim himself, but talking to the, uh, his
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1 Honor, Richard Rice, Johnny Brown and Mike Jarvis.
2 - THE COURT: Okay. How long are they going
3 to take?
4 MR. MOYER: I think I’11 be finished by
5 ~ 5:00.
6 THE COURT: Okay. Somebody might mess it up
7 with her concisive cross—examination.
8 Mr. Barton, you~éatisfiedbwith Ms. Ross now?
9 She’s doing a real good job.
10 Okay. Let’s get them.
11 A really good job. Pardon my grammatical
12 error.
131 (WHEREUPON, the jury‘enters ét approximately
1414:24 p.m.)
15 THE COURT: All right, Mr. Moyer.
16 MR. MOYER: Thank you, Your Honor.. The
17 State would call Patricia Rice.
18 A PATRICIA RICE
19 having first been sworn, testifies as follows:
ZQ DIRECT EXAMINATION
21 |BY MR. MOYER: )
22| Q . Okay. Ms. Rice, would you please state your
23 |[full name?
24 A My name is Patricia Rosalyn Rice.
25 Q@  And how old are you?
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A I'm 53.
0 Okay. Now, you got arrested for armed

robbery in this case, didn’t you?

A Yes, sir.

0 And your charge was dismissed?

A Yes, sir. They-were.

0 You know that it’s over with?

A Yes, sir.

o] You know that what you say today in court —-—

what you say in court and whether or not you cooperate
will not change things?

A Yes, sir. I do.

o] You understand that? I also ask you about
this, a few years ago, in 2008, you got a criminal
conviction for lying to the police about your name,
didn’t 'you? -

A Yes, sir.

Q You got picked up by the police and you gave

a false name instead of your real name, isn’t that

right?
A Yes, sir.
Q Okay. Now, let me take you to the night of

July the 25th of 2008. Were you present that night
when the robbery took place in the trailer park?

A Yes, 1 was.
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o) And who did this robbery?

A Bobby Joe Barton.

o) And Bobby Joe Barton here in this courtroom?

A Yes, he is.

Q Is he the man seated in the blue shirt over .
there?

A ~ Yes, he is. Yes, he is.

0 Okay. Now, how long have you known Mr.
Barton?

A Around 10 yeafs.

Q . You met about 10 years ago?

A 2001, yes.

Q . Were y’dll just friends or was it ever more
than that?

A He was my boyfriend.

o Okay. Did y’all ever live'togetheré

A | Yes, we did.

Q Just one time or did you live tdgether more
thaﬁ one time?

A We lived together a couple of times.

0 .Been kind of boyfriend and girlfriend on and
off over the past 10 years?

A That’s correct.

Q@  So even after you stopped living with him,
you been romantically.involved with him after that
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time?
A

Q

where did

O P 10 M ©O ¥ O P OO PO P O P O B O W

park?

o]

Yes, sir.

Okay. Now, the night this incident happened,
you first see Bobby Joe Barton?

He was walking along (inaudible).

Come a little bit closer to the microphone.:
We met up with each other.

Where did you meét up with him?

I was coming from the store.

You were coming from the store?

Yes.

The store on White Horse Road?
Yes.
Where were you going?

Just walking.

Just walking and you came across Mr. Barton?

That'’s right.

Did y’all walk together?

Yes.

Did you go through the trailer park?
Yes, we did.

And why were you going through the trailer

It’s a shortcut.

It’s a shortcut to where?
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A A shortcut to go across the tracks to get on
the other side.

T Q Across the railroad tracks?

A Yes.
(o] Were you going to the neighborhood on Lanford

Drive and Papermill?

A That’s correct.

Q That’s where you were headed?

A Yes, sir.

Q Is that a common shortcut?

A Yes, it 1is.

Q Did you used to stay over in that area?
A I did.

Q A good bit?

A I lived there at one time.

Q You lived there at time?

A Uh-huh.

Q Did the Defendant live over there or stay

over there some times?

A Not on that partiqular side.

Q He would go o§er therg sometimes too?

A A lot of people hang out there.

o] A lot of people hang out there. Mr. Barton

would hang out there some too?

A Sometimes.
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Q Now, when you came across, uh, Mr. Barton,

y‘all started walking together through the trailer

park?

A 'Yes, sir.

0 And did Bobby Barton, before he did the
robbery, did he say anything about he was going to do
any kind of robbery?

A No, he did not.
Q So y"all walked up to, uh, -- you recognize—-
MS. ROSS: Judge, I object to the leading.
THE COURT: Try not to lead so much.
THE WITNESS: i just remember his face.
BY MR. MOYER:
Q Okay. Uh, y’all walked up to —- did y’all

walk up to a trailer that night?

A We was walking through there.

Q Okay. And you saw somebody near the trailer?
A Yes.

Q What did you see Bobby Barton do?

A I didn’t see him do nothing in particular.

It was dark. It just happened.

Q What did you see happen?

A I didn’t really see nothing. I just seen him
take off running. And I heard that man -- I guess it
was him. I heard him make a noise.
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You heard what man make a noise?

A I guess it would be that -- Mr. Perez is his
name?

0 Okay.

A I guess it would be him.

Q You heard him make a noise?

A Just like somebody screaming a -little bit.

Q Did y‘’all walk up to that man first? Did
y’all walk over to where he was?

A Yes.

0 Was he by himself when y’all saw him?

A I would like to say hé was.

0 Okay. And he was drinking beer?

A I wasn’t. He was drinking beer.

Q Yeah, this man.

A That’s correct.

0 He was drinking beer?

A Uh~huh.

0 And you and Bobby Barton walked up there.
Did y’all stop when he got up to where he was?

A Close to where he was. I was kind of off a
little bit. I was waiting on him.

0} Okay. And you saw Bobby Barton go over to
near where the Defendant was?

A That’s correct.
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Q And when he got over near where Mr. Perez
was, what did you see Bobby Barton do?

‘A They was just talking. I didn’t really just
see him do anything. Like I said, it happened so

fast.

0 Okay. Well, you remember talking to a police
officer after the incident took place. You got
arrested, didn’t you?

A Exactly.

Q About a week later?
A Exactly.
(0] And you talked to the police officer and, uh,

—-— you talked to the police officer about what
happened that night, didn’t you?
A Yes.

0 Did the police officer ask you who did the

robbery?
A Yes, he did.
0] Did the police officer ask if you were there?

A Yes, he did.

o And did you tell the police officer you were
there?

A Sure did.

Q Did you tell the police officer who did the

robbery?
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A I did.
Q Who did you tellAthe police officer did the
robbery?
A Bobby Joe Barton.
Q What did you tell the police officer Bobby

Joe Barton did to the victim?

A I couldn’t say exactly what he did to the
victim. I couldn’t see. He had his back turned.

Q Okay. Now, who had his back turned?

A Bobby had his back turned. I couldn’t see no
one’s face. It happened so fast. _

Q Okay. Well, so he had his back turned
between you and the wvictim?

A Yes.

Q And so was he close to the victim?

A Yes.

Q Was he right up on the victim?

A Yes.

0 And what did you hear the victim say?
A He just let out a scream or a sound.

(o) Like a scream. And what did you hear Bobby'
—-— what did you hear Bobby Barton say?

A Just turn it a loose.

Q He said turn it loose?

A Something to that effect.
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Q Something to that effect, but turn it loose?
A Yes.
Q And after he said that, what did you see
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Bobby Joe Barton do?

A I didn’t see him do nothing. He just took
off.

0 .Did he stay there?

A He took off running.

Q He took off running. And you told that to
£he officer that night or when you got arrested,

right?
A I did.
Q And you remember you also told the officer

that he jacked him up against the trailer, didn’t you?
Didn’t you tell him that?

A If I said that, I said something to that
effect. I couldn’t exactly see what he was doing, but
it was something being done.

Q Something being done. Aﬁd he had him over
there right by the trailer?

A Yes.

0 And by saying jacked him up against the
trailer, is that anAaccurate description of what he
did to him?

A To the best of my memory.
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Q Okay. So because Bobby Barton’s back was

towards you, you couldn’t see his handé, could you?

A I couldn’t.

0 And it was dafk out there?

A It was.

o) Could you tell whether or not he had»énything

in his hand, any kind of weapon?

A I couldn’t tell.

Q You couldn’t see his hands?

A I couldn’t see it.

Q Okéy. And what did you do after Bobby Joe

Barton ran off?

A I turned around and then I stopped. f
thought what am I running for. I declined my‘rﬁnning.
I didn’t do anything. | |

o} So you started running and stopped?

A At the end. I panicked. I did, because it

scared me.

0 So you knew something bad had just happened?
A Of course.
0 So you stopped and you then —-- you didn’t -

stay around for the police though, did you?
A No, I didn’t. I just walked on home.
Q Now, you got arrested for this about a week

later, right?
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A I did.

0 August 3rd of 20097

A Yes.

(o) And you know it was this detectivé right here
that arrested you? |

A Yes.

Q And did.this investigator start questioning
you right away about the robbery?

A He did.

Q Did you tell him right away that Bobby Joe

Barton was the one who did it?

A I did.

o] You told him that because it’s true?

A Because it’s true.

Q Okay. Please answer any questions that the

defense may have.

CROSS-EXAMINATION
BY MS. ROSS:
0 Okay. This happened in July, not in August,
right?
A . That'’s correct.

Q And you didn’t go to the police then in July,

A No, I did not.

Q And you didn’t give any statement or anything

121



122

Patricia Rice - Cross-Examination by Ms. Ross 169

l|to the police until you were actually arrested --—-

2 A Exactly.

30 o] -—-— and charged with Armed Robbery?

4 | A Exactly. |

5 o) So it was when you were arrested and being

6 [charged with Armed Robbery thgt you gave a statement

7 |implicating Bobby Joe Barton? :4

8 A That’s riéht.

9 Q Now, you stayed in jail on that charge for
10 |how long?

11 A 11 months.

12 Q All right. And so after 11 months, you were,
13 |uh, released? |

14 A Finally.

s . @ And this was right before Bobby Joe was

16 |scheduled for trial, the weekend before you were

17 |[released? " |

18 | A Right.

19 Q And,.uh, isn’t it true that you told Bobby’s
20 |brother that, uh, that you were testifying'because.

21 {they could bring the chargés back against yéu?

22 A No, that’s not why_i said that. I felt like
23 {it was very unfair to be put in that position and for
24 lme to spend almost a whole year in jail for something

2511 did not do.
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were sitting and talking?
A Uh-huh.
Q And drinking beers together?
A Uh-huh.
Q And you said that though you couldn’t see
much, what you saw was Bobby’s back jacking Mr. Perez

up on the trailexr?

A Something to that effect.

Q Did you see a knife?

A No, I didn’t see a knife.

() Did you see a wallet?

A I saw something look like a wallet. I'm not
sure. I can’t remember.

Q Would.it surprise you in your statement you

said you didn’t see a knife or a wallet?

A Well, the reason I said this about the
wallet, because on my warrant, it has what happened to
the man, why I was charged with Aimed'Robbery, a
wallet of $500 or something like that. That’s the
reason I knew that.

Q In your statement thouéh, you didn’t know
nqthing about a wallet, right?

A I don’t remember. I could listen to
something and tell you the man said or what it is on

ny warrant.
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THE WITNESS: I can not.
THE COURT: Okay.

BY MS. ROSS:

Q "Uh, did you have any independent recollection
of a large émount of césh being found on Mr. Barton?

A No, ma’am.

0 And, uh, Mr. Barton did not attempt to evade

you once you caught his attention and put him under

arrest?
A Correct.
MS. ROSS: All right. 1I’ve got nothing
further.
MR. MOYER: Nothing further.
THE COURT: Okay. Thank you. You can step
down. |
MR. MOYER: . The State would call
Investigator Mike Jarvis.
THE COURT: Okay.
MIKE JARVIS
having first been swofh, testifies as follows:
DIRECT EXAMINATION‘
BY MR. MOYER:

0 Okay. Investigator Jarvis, uh, state your
full name.

A Michael Steven Jarvis.
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Q And where are you employed?

A Greenville County Sheriff’s Office.

Q And how long have you been in law
enforcement?

A 15 years.

0] Has it all been with the sheriff’s office?

A Yes.

Q What is your position with the sheriff’s
office?

A Currently, investigator with the Family

Violence Unit.

0 And what was your position in August of 2000
—— July and August of 200172

A At that time, I was an investigator with the
Armed Robbery Unit.

Q And you were assigned this case?

A Yes.

Q Let me ask you, did you meet with Mr.‘Perez

in én attempt to make an identification in this case?
I did.

What was the date of that?

I met with him on August the'3rd of 2009.
Did you take it as described earlierf

Yes.

o PO P 0O ¥

What was the purpose of that?
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A He had giveﬁ me an additional description to
what I read in the original report that was taken by
Deputy Lanford of the female. He made mention that he
had seen her in the pasﬁ. He believe that she hung
out in the area behind where he lived at  across the
railroad tracks. I asked him if he minded if we —— 1if
he saw her again, would he recognize her. He said
that he could recognize her.

Q And you were able to speak to Mr. Perez. You

speak Spanish?

A Yes.
Q And now so did he go in your vehicle?
A Yes. I put him in my car. We drove around.

We went, uh, down White Horse to South Fairfield. I
had to kind of go around a loop, uh, because where he
was saying that she normally hung out at, I couldn’t
just drive straight there. So I had to drive around
and went down South Fairfield and turned left onto, I
believe, it’s Papérmill Réad. As we were driving down
Papermill Road, to our left, there was a group of four
people. There was three black males and a black
female. He -- as we were passing by, he immediately
pointed out the black female standing there to the
left and said that was the female.

Q Okay. Will you show us on the map where it
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was that you saw him?

A Sure.
Q Saw her.
A The victim was here. I couldn’t drive over

here. This was the area that he said she hung out at.

'I had to go back out to white -- went back out here

7 land went to White Horse Road and came down South

Fairfield. As soon as you cross the railroad tracks,
Papermill Road. As we were coming down Papermill |
Road, right down -- I want to say right'around in here
where these trees are is where that group of four
people was standing. One of them was Patricia Rice.

o) Okay. Thank you. When you saw her, what --
when he pointed her out, what did y’all do?

A I was in an unmarked car, a Blazer with
tinted windows. So I had a uniform patrol come to the
area. Before they could get theré, she got into a
vehicle. I followed the vehicle until a uniform
patrol could stop the vehicle and we could make
contact with Ms. Rice.

6] All right. And so was Ms. Rice taken out of
the car that she had been in?

A Yes.

Q And so it was Ms. Rice, the woman who

testified just a few minutes ago?
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A That’s correct. She was the passenger in the
vehicle.

Q . Did you speak to her at that time?

A I did.

0 You talked to her about that robbery with Mr.
Perez?

A Yes.

o} Did she tell you who the man was that robbed

Mr. Perez?

A Yeah. She said it was Bobby Joe Barton.

Q Prior to that time, did you have a name, this
name or any idea of the identity of who the male was
that did the robbery prior to speaking with Ms. Rice?

A No, sir. Not prior to speaking with her.

Q Was this conversation out with her on the

street before you took her to the Law Enforcement

Centexr?
A Yes, before 1 took her to the Law Enforcement
Center, she had already told me that Bobby Joe Barton

was the person who had committed the robbery.

o] Now, were you present the following day,
August the 4th, when the Defendant was arrested?

A I was in the area. I was helping the other
deputies attempt to locate Mr. Barton. I was not

present when Deputy Brown located the Defendant. I
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heard him call over the radio that he had located him

and he had him in custody. I drove over and met him
over at his wvehicle.

Q Okay. Uh, you saw the Defendant that day?

A Yes.

0] Now, does he look any different now than he
did then?

A His hair.was a little shorter and not as much

gray hair. It looks like he was a little bit heavier.
I remember him being a little bit stockier that day
than he looks now.

o) Now, did you talk to Deputy Brown or did you
take anything from Deputy Brown?

A Yeah, uh, later that day, Deputy Brown
advised me or once we got back to the office because
he and his partner drove the Defendant back to the Law

Enforcement Center. Once they got back to the office,

he advised me that during the search, he had located a
pocket knife on Mr. Barton. I told him that the,
victim had said that he had been robbed with the
knife. So I took position of that knife from Deputy
Brown.

Q And would you take a look at State’s Exhibit

number 37?7 Can you tell us what that is?

A That’s the, uh, pocket knife that Deputy
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Brown gave me that day.
o) Okay. 1Is that in substantially the same

condition now as it was when you received it back on

August 4th of 200972
A Yes.
" MR. MOYER: Your Honor, at this time, we ask
State’s Exhibit number 3lbe entered into
evidence.
MS. ROSS: No objection.
THE COURT: All right. Without objection.

(WHEREUPON, State’s Exhibit 3 is marked and

admitted into the record.)

BY MR. MOYER:

Q  Okay. Wéuld you show that to the jury?

A  Sure. 1It’s a regular pocket knife. It opens
up like that. 1It’s got a serrated edge.

Q Thank you. You can close it again. Please
answer any questions the defense may have.

CROSS~EXAMINATION

BY MS. ROSS:

Q Investigator Jarvis, you are the lead
investigator on this case?

A Correct.

Qo Correct? And you are familiar with pretty

much all aspects of the case?
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that matter.

A No.

O There’s gray hair?

A Correct.

0 In this case, there was no DNA or anything

involved in this case or any physical evidence
involved in this case, is there?

A No, ma’am.

o) And are youlfamiliar with any DNA exoneration

where people with DNA were proven not guilty?

A No.
6] You never heard of that happening?
A Oh, I’ve heard of it happening, yes.

Q Are you aware that that often happen -- the
convictions happen due to eyewitness identification?
MR. MOYER: Objection, Your Honor.
Relevance and this is outside the scope of his
personal knowledge.

THE COURT: Yeah. How is this relevant?

understanding?

A No, I was out sick that day.

Q Now, as far as this picture, this doesn’t
look like a black male 25 to 30 years old, does it?

A The picture of who?

o) Any of the pictures in this photo lineup, for'
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MR. MOYER: There’s no evidence in this
case --
MS. ROSS: Judge, it’s relevant in that this

is purely an eyewitness case.
MR. MOYER: There has been no evidence in

this case that there’s anything that could be —-

THE COURT: Yeah. I would sustain the
objection.

MS. ROSS: All right. I’'ve got. no further
questions.

THE COURT: All right. Any followup?

MR. MOYER: One quick followup.

REDIRECT EXAMINATION
BY MR. MOYER:
Q Did you give —- when you spoke to Mr. ?erez,
you~told him about Ms. Rice being arrested. Did you

ever give him Bobby Barton’s name as a suspect?

A No, sir.
0 You never gave him that?
A No, sir.
0 Okay. Thank you.
THE COURT:: Okay. Step down.
THE WITNESS: Thanks, Your Honor.
MR. MOYER: Your Honor, at this time, the

State would rest.
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THE COURT: Okay." You understand you have a

perfect right to testify?

MR. BARTON: Yes, sir. Uh, -

THE COURT: I'm sorry. Go ahead.

MR. BARTON: It doesn’t matter. IF doesn’t
matter. “ |

THE COURT: Okay. You sure? Just tell me

what you want to tell me. You have any questions
about your right to testify? 1Is there any

hesitancy in your mind about your decision?

MR. BARTON: No, sir.

THE COURT: Okay .

MR. BARTON: No, sir.

MS. ROSS: Okay. And I’'m just talking to my
client. If you will note, we did not request a

charge for Strong Arm Robbery.

THE COURT: All right. You don’t want one?
MS. ROSS: That’s his request.

THE COURT: Okay.

MR. MOYER: Your Honor, I would request it.
TﬁE COURT: Well, what —-- is there evidence

in the record that he ——
MR. MOYER: There’s evidence in the record
that he stole, uh, that he robbed the victim,

used force or intimidation to rob. The victim
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gave testimony that he felt what he believed to
be a knife against his thréat but he didh’£ see
the knife. The witness did not see thé knife. I
think the jury could get hung up on the fact that
perhaps, although thére’s evidence there could
have been a deadly weapon involved, the jury
could have doubt. I think, under the facts of
the case, of this case, that Strong Arm Robbery
should be charged.

MS. ROSS: Judge, just in'respohse, in light
of that position with the State, I renew my
motiqn to dismiss the Possession of a Weapon
during a Violent Crime charge that is alleéed
here.

THE COURT: He’s not conceding that he
didn’t have a knife. He’s just conceding that
you have raised that issue to such a level that
he’s concerned the jury might find that there
wasn’t a weapon. You do want identification
charged? You asking for identification?

MS. ROSS: Yes, and Reqﬁest number 7 goes
specifically to that.

THE COURT: Right. Do you want a charge -on-
his failure to testify? -

MS. ROSS: Yes.
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THE COURT: Yes, sir.
MR. MOYER:  Good morning, Ladies and
Gentlemen. As the judge just told you, we are

now, uh, finished with the testimony phase of the
trial and we are moviné on to the argument phase
of the trial. I will not be long, but this is
not a long trial. There’s no reason to spend an
enormous amount of time going over what you héard
just a couple of hours yesterday anyway.

What this means though is that the testimony
phase of the case is closed and there can not be
anymore evidence or testimony presented. I
sometimes see jurors in cases wanting to get more
information after they start deliberation,
deliberating on a case. That can not take place.
Sometimes the jurors, they want witness
statements or police reports. Things like that
can not happen. Except in very rare situations,
the Rules of Evidence do not allow for
introduction of things like statements and police
reports and so forth. So the testimony you heard
yesterday is what you will use to decide this
case in just a few moments.

Now, as you decide the case, I think the

first question you have to ask yourself is was
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there an armed robbery. Secondly, you are going.
to move on to is this defendant, Bobby Barton,

the one who committed that armed robbery. Very

‘quickly, I think we can dispense of the first

question, was there an armed robbery in this
case.

The judge is going_to tell you and explain to
you the law on Armed Robbery in just a few
minutes. He’s going to tell you that essentially
an armed robbery is taking goods or monies,
properties, from another person through force or
intimidation while armed with a gun, a knife,
brass knuckles, I believe, is in the statute or
any other, uh, any other instrument that can be
used as a deadly weapon. . That would be an armed
robbery. |

So in ﬁhis case, you’ve heard testimony from
Edwin Perez that a knife was pressed to his
throat when he 'was robbed. I would argue to you
that I think that would be something that would
be unmistakable. If you feel a blade pressed
against your tthat, you would know what that
was. Edwin Perez didn’t see the knife, but he
acted as if there was a knife against his throat

and allowed himself to be robbed and his wallet
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with $500 was taken from his pocket. 'We also
know that a knife was found in the possession of
this defendant just about a week later when he
was arrested.

I think it is unmistakable that even though
Edwin Perez can’t fell you he saw tﬁe knife and
even though Patricia Rice who testified said she
didn’t see the knife because his back was to her,
a knife was used. Edwin Perez could feel it and
he said in the very beginning that a knife was
used.

Ladies and Gentlemen, if, when you are
deliberating this case, you décide that in your
opinion there was not sufficient evidence to

believe that there was a knife used, then you

- have a lesser included offense to consider and

that would be Strong Arm Robbery. Strong Arm
Robbery or just cémmon—law robbery and it’s even
calied Highway Robbery, all terms for the same
crime, means there was an armed robbery but there
wasn’t a weapon used. It would be taking goods
or money from another person by force or
intimidation. So I would argue to you that you
will find, when you begin your deliberations,

that there was an armed robbery in this case.
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The second question you have to decide is is
this defendanﬁ,‘Bobby Barton, the one who
committed this crime. More specifically, you
have to .ask yourself is did the testimony we
heard yesterday, does that ?rove beyond a
reasénable doubt that this defendant is the one
who committed the crime. As you’ve heard already
and His Honor is going to instruct you, the
burden of proof in criminal cases is beyond a
reasonable doubt. I ask you at this point,
Ladies and Gentlemen, to not make more of that
than it is. The law is not beyond any doubt.

The law doesAnot put that burden on the State,
otherwise, I don’t think anyone could ever be
convicted.

The law is not, as I heard somebody misquote
it once, beyond a shadow of a doubt. It’s beyond
a reasonable doubt. That’s the same burden of
proof that is used in all criminai cases, no
matter how seemingly insignificant.v For example,
a traffic ticket. If you went to magistrate’s
court and asked for a jury trial for a speeding
ticket, you couldn’t be héld responsible for that
unless you were guilty, unless the evidence

showed beyond a reasonable doubt. The same way
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all the way up to the most serious crimes that we
have, a capital murder case.

Let’s talk about how the evidence shows
beyond any reasonable doubt that this defendant
is the person who robbed Edwin Perez. The type
of evidence you’ve heard in this case comes in
the form of testimony, eyewitness testimony. You
heard from an eyewitness, Patricia Rice. You
heard from the victim, Edwin Perez, that this
defendant is the one who robbed him.

Quite ﬁruthfully, if there had been any other
witnesses, I doubt the trial ever would have
happened. People don’t commit crimes like this
when there are other witnesses. It was certainly
understandable that there wasn’t other people
around. This was late at night. It’s midnight

in this small little trailer park. This happened

very quickly. You heard Patricia Rice said this

was over so quickly. This is the kind of crime
that even if other people had heard something
going on, it would have happened too -quickly for
anyone to come around and see it happening while
it was taking place.

What we also know about this, this took place

in a mobile home in July. What do we know about
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a mobile home in July is that there’s going to be
a lot of window air conditioners going on. So
even if there had been any noise taking place out
there in the mobile the park, it’s unreésonable
to think that anyone would have heard.

This isn’t the kind of case like a burglary
or a rape that’s going to leave behind evidence
like fingérprints or DNA. This is also not the
kind of case that one would have what you would
call Hollywood evidence. No one can go out to
the crime scene and waive a wand around and
gather DNA or evidence. This is the kind of
case, likevso many others, that is solved by
talkihg to eyewitnesses.

So let’s talk about the two eyewitnesses in
this case. First, Patricia Rice. Patricia Rice
told you, Ladies and Gentlemen, from the witness
stand that this is the person who committed this
crime. 1In order for you to discount her
testimony, you would have to believe that she
lied, that she lied to the officer on the scene
when this initially happened, that she then lied
when she was interviewed by the officer later on
and that she took the stand and lied.

Before accepting that, someone who lied so
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blatantly like that, let’s think about
motivations. What motivation would Patricia Rice
have to lie that you heard about in this case? I
want you to think for a minute,.how much would
you have to absolutely pay another person in
order to frame that person for a serious crime?
How you would have to loath and hate and despise
a person to do that, knowing the ramifications.

This isn’t a situation analogous to the
criminal conviction you have heard talk about
with her where she gave false information to
police once about her own name when she was
trying to avoid getting picked up herself. This
is a situation of framing another person for a
very, very serious crime.

On the contrary, all the evidence that you
heard yesterday was actually to the contrary of
that. The evidence was that .she was actually
quite fond of this defendant. Let’s think about
what we’ve heard. First of all, she is walking
with him close to midnight in a dark trailer park
in the area that you have heard actuélly has a
lot of crime in it. She trusts and likes him
well enough to do that.

We also know that she knew him for some ten
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yearsﬁ They had an on-again/off-again romantic
relationship. You even heard that one time he

committed an assault, a domestic violence against
her that she cared enough for him that later on,
when it came_time for court, she said, “No, I
think you’ve been punished'enough. I want to
give you a second chance.” She liked him enough
for that as well. 1In all indications, her
relationship with him was one of, at the very
minimum, fondness, but at the very most,‘perhaps
love. Not the kind of person that you would lie
about .

Consider also how this identification came
about. Remember, when she was first stoppéd by
Investigator Jarvis, she had no notion ‘that this
was coming. This was not the kind of situation
where she received a telephone call fr;m police
and said, *“Hey, would yol come down here and talk
to us about this crime. We think you might have
some'information. You might have been a
witness.” Giving her time to think up a story.
Giving her time to mull it over.

No, she was stopped. Investigator Jarvis got
out and talked to her. And immediately, before

Investigator Jarvis found that drug paraphernalia
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on her, before he even told her she was going to
be charged, she said Bobby Barton was the one who
did it. Then when she was caught with the
paraphernalia and then when she was, uh, actually
charged with this crime, she continued\saying
Bobby Barton was the one who did this.

Think about it in this light. At this stage
of the game, she wants to curry favor with the
police, right? She wants the police on her side
because she’s been charged with a serious crime.
Why would you risk telling the police the wrong
person committed this crime not knowing whether
that person could be exonerated later through
other means or.found out you’re lying? When you
are going to tell the police about an instance
like that, when you want the police to be on your
side, you are going to tell them the truth.

Then you also heard that she -- you heard her
testify in court yesterday with no charges
hanging over her head, no reason to lie. She
knows the charges can not be brought back against
her. She said that very clearly. She has
nothing to gain or lose. She continued to say
that this defendant, Bobby Barton, with whom she

had lived, was the person who committed the
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crime.

Let’s move on néw, finally, to the second
witness. Edwin Perez. Edwiﬁ Perez was the
victim of this case. He also said that thié
defendant was the robber. Well, we know he
wasn'’t lying, right? He has no reason to iie aﬁd
say Bobby Barton was the one who did it. Bobby
Barton didn’t do it. He didn’t really know Bobby
Barton. He had seen him maybe once or twice in
the neighborhood, but he doesﬁ’t have anything
against him. He has no reason to lie. So in
order to discount his statement or his testimony,
you would have to believe that he was mistaken.
You would have to belie&e that he is mistaken.

So let’s talk about that. First off, he’s

‘testified in court that he is sure that this

person seated in the courtroom, Bobby Barton, is
the one who robbed him. He said he understood
the significance of what he was saying. He
understands how important it is.

-We-also know, and you heard a little bit
aboqt this photograph in the magazine, this “mug
shot” magazine.. We know that after the Defendant
was arrested, thaﬁ a mug shot was taken of him

obviously and it was published in this magazine
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that you’ve heard about that has hundreds of
photographs of different people who had been
charged with crime. 'Edwin Perez found a copy of
it. I think he said it was lying on the ground
where he was working or whatever, but he started
leafing through it and he sees the Defendant’s
photograph. |

Keep in mind, at this point, he was very
clear to say he did not know the name of the man
who had been robbed. He did not know Bobby
Barton’s name. Investigator Jarvis testified
that he did not tell Edwin Perez the name of
Bobby Barton. So when Edwin Perez was looking
throughAthat magazine, keep in mind also he
doesn’t read English. Even if he knew the name,

he couldn’t read. He wouldn’t be able to read

" the name. He wouldn’t be able to read the

charges. He was very clear that he did not --
his brother who speaks English did not look at
that magazine until after he was looking through
it and saw the man who robbed him and he showed
his brother.

As you know from this photo lineup that was
introduced, police lineups have six pictures in

them. That’s a standard police photographic
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1 lineup as you’ve heard Investigator King testify
21 to yesterday. Six photographs. This: “mug shot”
3 magazine has hundreds and he saw this defendant
41 in it and he picked him out. |
5 Now, 90u heard some questions on cross-
6 examination yesterday from fhe'defense leaving
7 one perhaps to believe that Edwin -- that you
8 should hold it against Edwin Perez that when he
9 saw the “mug shot” magazine for not calling the
10 police and telling them “I saw him”. - Just take
11 one moment to think about how unreasonable that
12 expectation would be for any victim. 'Any victim
13 who haé been a victim of, say, a bank robbery or
14 ' something or on the news that nighﬁ sees the
15 person on the news. There’s no reéson to think
16 that there’s any obligation on your part to call
Ai7 the police and say, oh, by the way, you know, I
18 saw him. The person is arrested.
19 Then, when you consider someone as
20 unsophisticated as Edwin Perez is, "he sees the
21 magazine, he knows thé person 1s arrested,
22 probably a feeling of relief. All right, the
23 police got him. And he moves on.
24 What about this initial descfiption'to
25 police? Mr. Perez testified in coﬁrt yesterday
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that the robber to him looked 30 or 40 years old.
The uniform officer who was out at the scene:
wrote down that Mr. Perez told him that the.
robber was 25 to 30 years old. We know the
Defendant was somewhat older than that. We don’t
know an exact age. I don‘t think that ever came
out. We know he’s somewhat older than that. |
Now, I think under the circumstances, it’s
completely reasonable. Again, remember how Edwin
talked about how dark it was out there that
night. It was only a little light on the trailer
from which he could see what was going on. He
had just been the victim of an armed robbery. He
just had a knife pressed against his throat.
Imagine those circumstances. Panic, fear,
the trauma you are under while you are trying to

talk to police. Once again, he is not speaking -

to the officer himself. There’s an intermediary

that he’s trying to get all this information to.
The idea that somehow you would get down in the
police.report that he’s 25 to 30 years old is
completely understandable. It’s also
understandable that we can’t all judge people’s
ages that well. We don’t know how old people can

be. That’s a very tricky thing to try to do.
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But what can make us confident of this
identification is this point, no matter how much
he had to drink that night, no matter what he
told the offiCer, he was right about Patricia
Rice. 1If you remember, Investigator Jarvis took
Edwin Perez out in his car a week later. They
drove thrbugh that neighborhocod that was across
the railroad traéks. Edwin Perez said, “That’s
the woman. That’s the woman who was there.” And
it was. He was right. He got her right. There
is no reason to think that he didn’t get the
Defendant right.

In conclusion, I want you to think abouﬁ
this. Mr. Perez has more incentive than anybody
to pick the right person. Do you think if it
really was the wrong person in that “mug shot”
magazine or in his photographic lineup, if the
person in his mind really was some young 25 to
30-year-old guy, it’s hard to imagine would be
hanging out with Patricia Rice, who, by the way,
is 50 years old.

Don’t you think if anyone would stand up and
say, no, police, you got it wrong, it’s really a
much younger guy, it’s not him, Edwin Perez has

that incentive? If you’ve been robbed, you'want
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the real robber to be caught. You don’t want
somebody you are not sure about. You’re not
going to be flippant about that. You want the
real robber, the real person who put the knife
against your throat, you want that person caught.
You don’t want the real robber out thefe running
around doing who knows what in a neighborhood
right next to yours. He, I would argue to you,
has more incentive than anyone.

Ladies and Gentlemen, lightning doesn’t
strike twice. There are two completely separate
identifications of this defendant by two |
completely and separate independent people who
had no contact with one another. Edwin Perez,
independently, chose this deféndant. Patricia
Rice, independently said this defendant is the
one. The odds of that happening are not
realistic.

In addition to that, and I will just go over
this real quickly, but there’s other
corroborating evidence. We know the Defendant
was arrested in that area where Patricia Rice
was, where Patricia Rice was arrested. We know
the Defendant was trying to evade the police when

the police were there on August the 4th of 2009.
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The police officer saw him trying to go across
that very cut, that very shortcut into the
crossroad towards White Horse Road. We also know
he'had a knife in his pocket.

Ladies and Gentlemen, TI‘'asked you at thé
beginning of this case, I told you at the
beginning of the case that, at the end, I would
ask yoﬁ to do justice in this case. Ladies and
Gentlemen, I firmly, sincerely argue to you at
this time that justice means holding this
defendant responsible for robbing Edwin Perez. I
ask you to find him guilty. Thank you.

MS. ROSSﬁ Thank you, Your Honor.

Ladies and Gentlemen, you probably seen me
conferring with my client quite a bit during this
trial. He’s charged with serious crimes. He'’s
pled not guilty. He’s told you all he knows, and
that was that wasn’t me. I wasn’t there. Then
it’s up to me to talk to these witnesses aﬁd-get
out the evidence that shows that he wasn’t there
for you to hear. That’s why he’s beén conferring
with me. This is so serious to him.

I, too, would ask you to do justice. Justice
is requiring the state to prove guilt beyond a

reasonable doubt. The reason for that is, in
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many cases, at midnight, if you are home alone,
you don’t have an alibi. You can’t put up a
defense.

Making the State prove guilt beyond a
reasonable doubt forces the State not té put
innocent people in jail. It makes you, the jury,
a group of citizens who have no reason to reward
anyone, no biases, hands it to you to make a
determination of whether that person is really
guilty or not. That determination, you took an
oath, can only be found when the State has proven
that guilt beyond a reasonable doubt.

Now, let’s talk about this case. This was a
case where, as the State said to you, lightning
doesn’t strike twice. How could this happen?

How could Bobby Barton be sitting there if he
wasn’t guilty. That’s essentially wnat the State
is saying. The reason he’s there is because
Patricia Rice fingered him.

Ladies and Gentlemen, she did have a iron in
this case. She hated Bobby Barton. She brought
charges against him before, only to later 1lift
them. She’s lied to police before to get herself
out of trouble. Patricia Rice has bias and

motive. The State got up and argued she wouldn’t
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lie. She said something about Bobby Barton
before she was arrested.

Ladies and Gentlemen, think about this
incident. Uh, Mr. Perez is driven in a police
car next to where Priséilla [sic] Rice is
standing with three men. Close enough so that he
can see her and . ID her and points her out. That
was the testimony that you heard from her and the
officer, that she was ID’d in person by Mr.
Perez. Then a marked car comes up and pulls her
over. Of course, she knows what this is all
about. And she’s got a crack pipe in her
pocketbook. She’s got a crack problem, a drug
problem. She lives on the streets. She throws
out the name Bobby Barton. And I will submit to
you she throws him out because she knows there’s
no retribution from him when she lies on him,
because she’s done it before.

She lied about the CDV. He didn’'t come back
and punish her for having him arrested for
Criminal Domestic Violence. Now, if she lied on
a real person, a real drug dealer(or someone in
the area, they might come back and punish her.
There might be some retribution if she lied on

the 25 to 30-year-old who probably did this. So
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I would just point out she has a reason to
dislike Bobby Barton. She knows he lives in the
area. She said she knows he’s in the area. She
knew he would be around. She knew that he
wouldn’t get her aftef she lied on him. He was
an easy person, a scapegoat, an easy person to
point the finger'at.

And Priscilla, excuse me, Paméla [sic] Rice
was experiencing this system. She had been on
the streets long enough to know how to deal with
the cops. What you do, if there’s evidence
against you, you throw it on somebody else. And
it worked for her. Her crack pipe, she’s not

charged with that. She gets out of her armed

~ robbery charge.

Now, the State has minimized her involvement,
just going along with the fact that she wasn’t
involved. Ladies and Gentlemen, I submit to you
that if she’s there and $500 is stolen, she’s
going to be buying crack with that $500 and with
whoever stole it. She got part of what was
taken, if something was taken, if, in fact, Mr.
Perez just happened to be outside of his house
with $500 in his pocket.

I don’t want to miss anything. That’s why
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I'm looking at my notes. I’'d point out too about
why would she come in here and testify. Why was
she just seeking justice? Ladies and Gentlemen,
right after the incident, she wésn’t there. She
didn’t come back from the incident and say, oh,
it happened like this, police officérs.

Remémber; they had lots of officers, dogs running
aroﬁnd the whole area? Pamela [sic] didn’t come
back and say, oh, guys, I want justice to happen
so I goﬁ to tell you what happened. It was only
a week later when she is fingered and then picked
up and then arrested and then charged with armed
robbery herself that she does come back in here
and testify before you.

I point out, she was released from prison
about a month ago after being in for 11 months.
There was enough evidence for the State to keep
her in there for 11 months and only dismiss the
charges, I submit to you, in exchange for her
testimony against Bobby Barton.

She doesn’t like it. She’s the jilted woman.
She’s the scorned woman. That’s another reason
she came in. Kick the charges off of her and she
doesn’t like Bobby. That’s why she threw out his

name in the first place. She’s not a credible
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witness because she’s got bias against Bobby
Barton and a motive to lie.

Now, let’s talk about Mr. Perez. The missing
witness in all this, this is an eyewitness case,
but the missing witness, where was Mr. Perez’s
brother? You heard that he wés the translator.
He was the one on the 9-1-1 call. He was the one
on the phone. He’s the one who translated 25 to
30 years. The State made. a lot of he doesn’t
understand Spanish, there was no one to
translate. The victim’s brother spoke English.
He was the one translating. He was not here.

I submit to you he wasn’t here because the
State has the burden of proof. They are bringing
their case. They are not going to bring in
someone who doesn’t help their case. I will
submit that the brother knew that the victim, Mr.
Perez, did say 25 td 30 years old. That'’s what
the brother told the bolice on the scene. That's
why he wasn’t here to testify.

He also wasn’t here because he didn’t hear a
scream. Now, I just ask you, you heard these
trailers are about this far from each other. The
State said something about air conditioning

units. I submit to you that possibly someone
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would have a window open or someone would héar
screaming in a very close-quartered trailer room
area. Someone would hear some screaming. Now,
maybe they wouldn’t be an eyewitneés, but someone
would have come out and talk to police and say
I’ve heard that scream too or I saw somebody
running by my trailer or something.

There’s nothing. ©No thrown down wallet. No
pawned wallet. No'Mexicaﬁ ID picked up. No
$500. I submit to you thatvthose things don’t
exist and haven’t been presented to you and the
State has not proven guilt beyond a reasonable
doubt or there would be something.

Now, that goes back to Mr. Barton. He’s pled
not guilty. He’s told you he'’s not guilty. The
State has to prove.that beyond a reasonable -
doubt. The reason there’s nothing else here is
becauée, in fact,ihe’s not guilty. He didn’t
have that stuff; He didn’t do this crime.
That’s why there’s nothing else there.

Now, let’s talk more about this. When you

~hear this -- in opening,- I felt bad. When you

hear, you know, the victim picked him out of a
lineup, that souﬁds_very-bad until you hear about

the “mug shot” magazine. The “mug shot”
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magazine, and, 1f you will remember, Investigator
King went through that magazine in front of you,
looked through and, under the Greenville arrests,
there were two arrests for armed robbery during
that time period. One was Pamela ([sic] Rice.

And there was her picture with Armed Robbery, the
words, underneath. The other -- that was on page
8. The other was Bobby Barton who was on page 3
with this exact same photograph. He had been
arrested about 5 days before that magazine came
out. That exact same photograph was in “mug
shot” magazine.

You heard Mr. Perez’s téstimony that he saw
that picture in that magazine. That same
picture. Then he sees it again. He thinks that
must have been the guy. He thinks that must have
been the guy I’ve seen around my neighborhood all
the time. That’s the one the police picked out.
That must be the guy.

Now, remember, you heard Investigator Jarvis
and Mr. Perez say that Mr. Perez was notified.
about the arrest. This was a violent crime,
Armed Robbery. There’s a Victims Rights Act. If
you are a victim, the police tell you when they

arrested the person who supposedly robbed you. I
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submit to you the police give their name as well.
They just doh’t say someone, but we’re not going
to give them the name:. Mr. Perez knew the name
Bobby Barton. He also had the ability or could
have looked it up online if he had known. He was

- somehow sophisticated enough to get the “mug
shot” magazine and go through it. That goes,
again, with the missing brother.

Ladies and Gentlemen, he was looking through
that magazine with his brother. This is Pameia
[sic] Rice. This is the woman that I picked out.
He and his brother were going over it. He's
like, here’s the other armed robbery. Here’s a
guy in the area. That must be the guy.

Now, eyewitness testimony is a very difficult
area. It’s something that'people get wrong a
lot. A lot of times, people mess up eyewitness
testimony. It’s terrible because thejbrain isn’t
like -- you think it’s like a camera, it’s not.
When someone is highly intoxicated to the point
where the police officer doesn’t even take a
statement from him, you’ve got to have a question
there.

Now, even being so intoxicated, he Says 25 to

30 years old; Now, that was not a mistake in
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translation, the brother could have told you that
if the state had brought the brother in. That
was simply what Mr. Perez said at the time, 25 to
30 years old.

Now, this man here is not 25 to 30 years old.
Now, what happened with Mr. Perez is he finds out
Bobby Barton’s arrested and then the memory
startsrto go in placé-like someone who is highly
intoxicated and someone else says, “You won'’t
believe what you did last night. It was this.”
Then the memory starts to come together after the
fact.

Now, there are a lot of things to support
that. Think back about Mr. Perez’s testimony.
I'd like you to just think back to yesterday what

was said. If you will recall, he clearly had met

with the State a number of times and reviewed his

testimony. There were a lot of mistakes. He’d
answer the wrong thing and then it would be
corrected. He clearly reviewed that testimony.
Part of that reviewing testimony is whenever
someone comes on the witness stand and says this
is the guy who did it, you are supposed to be
confident. Otherwise, the State won’t get a

conviction. You can’t come in and be like, well,
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I was really drunk and I'm not sure because the
State’s not going to get a conviction.

So when you review a witness, that witness is
always going to say “I’m confident”. So Ladies

and Gentlemen, I would just ask you to take that

-for what it’s worth knowing how inebriated he

'was. Also knowing that he testified ﬁhat he had

seen Bobby Barton around the neighborhood. He

had seen his attacker. At the time, he didn’t

'say that. Someone who knows the person who

attacked thgm would say that. Mr. Perez did say
that about Pamela [sic] Rice.

A week later, Mr. Perez is sobef. He méets
with Investigator Jarvis. I-think it’s nine days
later, actually. -At that point, he says, you |
know, upon reflectién, Pamela ‘[sic] Rice, tall,
Skinny, 50—year~old was thé one who was there.
Then he goes and picks her out because he’s seen
him.around, seen:her around the neighborhood. At
that point, he does not change his description of
the attacker,‘the male. The description is étill
25 to 30-year-old black male. He has no more
detail at that point.: He doesn’t say, “By the
way, I've seen him around.” He doesn’t say that.

Then, once he looks at “mug shot” magazine, a
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couple of weeks after the incident, he never
calls him to say, “Hey, you got the right guy.
That is the guy.” He never says tha;. What
happens is months later, during a hearing, they
finally show him a lineup. At this point, he’s
had “mug shot” magazine for months, been looking
at it. He sees a familiar picture, the same
picture. The only other armed robbery charge
during that time.

Now, let’s talk about the knife. This knife
is in evidence. I question the relevance of this
knife. ©No knife was identified. Mr. Perez never
saw a knife. He said he felt a knife on his
neck. Notice the reporting officer didn’t see
any marks on his neck. I would ask you to take a
look at the knife. 1It’s like a pocket knife.
Part of the blade is straight and part of the
blade is serrated. 1I’d just ask you to think to
yourself if it’s hard enough to feel on your
neck, wouldn’t there be something? Wouldn’t
there be some bruise from being pushed down?

He said the wallet was in his back pocket.
Turned over, pulled wallet out of back pocket.
That’s certainly not what Ms. Rice testified

happened. She said he was jacked up. So
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completely different testimony about the details.
And the reason for that is because Bobby Barton
didn’t do it and it didn’t happen like that
because Mr. Perez has no real recollection of
what happened. He was very, very intoxicated.
Ms. Rice has a reason to get Bobby Barton. She’s
just coming up with something. ©She’s reading the
cops. What do you want? What do you want? And
she’s giving them what they Want to get herself
off.

Remember, it was a 9-1-1 hangup. Mr. Perez
would have you believe that he called 9-1-1.
They only speak Spanish, oops, and hangs up.
Lédies and Gentlemen, 9-1-1 has the capabilities
to handle Spanish speaking callers.

MR. MOYER: Your Honor, I’d object.

THE COURT: That’s not in evidence.
MS. ROSS: Uh, calls 9-1-1 and then hangs

up. 9-1-1 calls back. Then they talk to his
brother. Nothing is given to suggest anything
but 25 to 30-year-old attacking him. Now, as far
as Investigator King, just going through some
testimony, he did the lineup  on January 8th, much
later after the incident. He did look at this

“mug shot” magazine and go through it right in
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front of you and see that there were only two
people with armed robbery charges. One being Ms.
Rice, who Perez knew was involved because he had
picked her out later, after the fact. Later
afterlthe fact, she was. involved. At that point,
he didn’t change any of the story implicating
Bobby Barton. He was still saying 25 to 30-year-
cld even then.

| I point out Jackie Lanford told you that he
thought Breakers or Pumpers, the place down the
street. He was leaving and he came straight over
and saw Bobby on the way and all that, he said
the Pumpers probably closed around 11:00. This
happened a little after 12:00. Again, he’s at
the scene. They took this seriously. They
called out the dogs, did investigation and came
up with nothing. No one else, no one heard the
scream. No one saw anything. No wallet thrown
down. No nothing.

Now, the State does have the burden of proof.
Like I éaid in thé beginning, the reason for that
is to prevent innocent people from being
convicted of a crime. They did not show you what
they didn’t want you to hear. Only what they

wanted yod to —— that really —-- there is stuff
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out there. If this happened, there would be some
neighbors. You would be hearing from the brother
who would come in and say, oh, the police just
botched the description and botched everything.
The brother would be in here saying that if
that’s what happened. But it’s not. There was
no idea of a knife. If someone’s robbed like
that on their back down, how did he get the

wallet so fast? How did he know the wallet was

there?
With what we have here —— I wasn’t there. I
don’t know —-— but it’s just as likely that this

was a case where the victim had lost hié money or
engaged in drug activity or done something aﬁd
then had to explain it to his family. If he was
doing something like that, it wouldn’t be
surprising that Pamela [sic) Rice would be the
person he was doing it with. She lived in the
area, knew where drugs were.

The fact that this thing about the 25 to 30-
year-old description, the initial description is
huge. There is no way this guy, Bobby Barton
could be mistaken for a 25 or 30-year-old. There
is just no way. And later, after the fact, when

there was time to clear up and say, oh, yeah, I
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was wrong. I seen this guy in the afea, Mr.
Perez never cleared that up. But when he
testified, he said he had seen him around in the
past and that he did know who he was. If he had
and Bobby Barton was the one who did this, he
would have said something at the time.

I’'m just trying to make sure I didn’t miss
anything. No ID found. Yes, Bobby Barton was
found with a knife. Perfectly legal knife to be
carrying. Not a knife that matched an initial
description. - No blood on the knife. No scars or
marks on Mr., Perez. No ID pawned. Nothing
consistent or supporting this initial story.

This was a memory that was created later, after
the fact. It was implanted because that victim
saw a picture in “mug shot” magazine. He sees

Bobby Barton around. He sees that picture and

says, oh, that must be the guy. That is not a

memory of that was the guy that did this.

Now, I'm sure I forgot to say a lot of
things. I’d ask you —— I probably misstated some
things. So I would ask you to just make sure you
go by your recollection of what you heard those
witnesses say yesterday. Hold your oath. Hold

the standard of the State proving guilt beyond a
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feasénablé’doubt. Ladies and Gentlemen, I find ~
that they didn’t. I;d ask you to do the right
thing and find Bobby Barton not guilty. Thank
you.

THE COURT: All right. Ladies and Gentlemen
of the jury, during this trial, you and I have
certain duties to perform. As the trial judge,
it is my responsibility to preside over the trial
of the case and to rule on the admissibility of
the evidence that’s offered during the trial. It
is also my duty to charge you the law applicable
to the case. It is your duty as jurors to accept
and apply the law as I now state it to you.

As I said in my opening comments, if you
think you have any idea as to:whaf the law’is or
what the law ought to be and it does not agree
with what I tell you the law is now, you must
forget your own ideas because you have sworn an
ocoath to accept and apply the law precisely as I
state -it.

Iawould also remind you that in every case
tried in this court before a jury, you, the jury,
are the sole and exclusive judges of the facts.

A trial judge can not comment on or -make any

statement about the facts in the case. So please
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don’t think anything I may have said or doing
throughout the course of the trial that I have an
opinion about the facts. I do not.

I would also instruct you that the fact that

| the Defendant was arrested, charged and indicted

in this case is not evidence of guilt. Nor does
it create any presumption or inference of guilt.
These documents are simply the formal written
instruments which contain the charggs made
against the Defendant. They serve as the
documents by which this case is processed and
brought into court.

The indictment in this case alleges-two
separate offenses against the Defendant. The
charges are Armed Robbery and Possession of a
Weapon during the Commission of a Violent Crime.
Each count of the indictment charges a separate
and distinct offense. You must decide each count
separately from the evidence and the law
applicable to it, uninfluenced by your decision
as to any other count in the indictﬁent.

The Defendant may be convicted or acquitted
of any or all of the offenses charged. That'’s
not quite accurate. I will explain that to you

with respect to Possession of a Weapon at the
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time I charge you on that. You will be asked to
write a separate verdict of guilty or not guilty
of each count of the indictment.

Necessarily, you must determine the
credibility or believability of the witnesses who
have testified in the case. It becomes your duty
as jurors to evaluate the evidence and determine
which evidence convinces you that it is true. In
determining the believability of the witnesses,
you may believe one witness over several or
several over one. You may believe a part of the
testimony of a witness and reject the remaining
part. You may believe the testimony of a Qitness
in its entirety or reject that testimony in its
entirety.. You may consider whether the witness
has an interest in the result of the trial,
whether the witness is prejudiced towards either
the State or the Defendant, the opportunity for
the witness to ha&e seen the matters and things
about which the witness has testified and the way
the witness acts on the witness stand.

-I would instruct you and I emphasize that the
fact that the Defendant did not testify is not a
factor to be considered by you in any way in your

deliberations on the question of the gﬁilt or




10
11
12
13
14
15

16

17

18
19
20
21
22

23

24 |,

25

Jury Charge 248

innocence of the Defendant. It must not be
considered by you in any manner whatsoever.

Every citizen has the constitutional right to
remain silent. The assertion of this right must
not be considered by you in your deliberations.
The burden of proof is always on the State and a
defendant never is required to prove their
innocence.

Now, the Defendant has pled not guilty to the
indictment. That plea puts the burden on the
State to prove the Defendant guilty. A person
charged with committing a criminal offense in
South Carolina is never required to prove
themselves innocent. I charge you that it is-a
cardinal and an important rule of the law that a
defendant in a criminal trial will always be
presumed innocent of the crime for which an
indictment has issued) unless guilt has been
proven by evidence satisfying you of guilt beyond
a reasonable doubt.

Now, reasonable doubt is the kind of doubt
which would cause a reasonable person to hesitate
to act. A reasonable doubt may arise from the |
evidence which is in the case or from the lack or

absence of evidence in the case. You, the jury,
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must determine whether or not reasonable doubt
exists as to the guilt of this defendant. The
state has the burden of proving each and eveiy
element of a crime beyond a reasonable doubt.
Any reasonable doubt that you may have in your
deliberations should be resolved in favor of the
Defendant.

A sign -- an issué in this case is the
identification of the Defendant as the person who
committed the crime.charged. The State has the
burden of proving identity beyond a reasonable
doubt. You must be satisfied beyond a reasonable
doubt the accuracy of the Defendant -—- excuse me
-~ the aécuracy of the identification of the
Defendant before you may convict him.
Identification testimony is an expression or
belief or impression by —-- expression. of belief
or impression by a witness. You must determine
the accuracy of the identification of the
Defendant. You must consider the believability
of each identification witness in the same way as
any oﬁher witness.

You may consider whether the witness had an
adequate opportunity to observe the offender at

the time of the offense. This will be affected
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by things like how long or short a time was
available to wview, how faf or-close the witness
was, the lighting conditions and whether the
witness had the chanée to see of know the person
in the paét; Once again, I instruct you that the
burden of proof on the State extends to every
element of the crime charged and this
specifically includes the burden of proving
beyond a reasonable doubt the identity of the
Defendant as the person who committed this
offense or these offenses.

Now, armed robbery. The Defendant is charged
with Armed Robbery. In order to prove this
offense, the State must first prove beyond a
reasonable doubt that the Defendant took personal
property from the person or presence of another
person. Property is in the presence of a person
if it is within the person’s reach, inspection,
observation or control so that the person could,
if not overcome with violence or prevented by
fear, keep possession of the property.

The State must also prove beyond a reasonable
doubt that the Defendant carried the property
away intending to permanently deprive the owner

of the property and to keep the property for the
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Defendant’s gwn use. The slightest removal of
the property or the complete possession of the
property, even for an instant, by the Defendant,
is sufficient to show a taking and carrying away-
of the property. The taking and carrying away of
the property must have been done with violenqe or
by putting the owner of the property in fear of
violence. |

Finally, the State must prove beyond a
reasonableAdoubtvthat the Defendant was armed
with a deadly weapon during the robbery or
alleged, either by action or words, that he was
armed while using a representétion of a deadly
weapon -or any object‘which a person present
during the commission of the robbepy reasonably
believéd to be a deadly weapoﬁ.

A deadly weapon is any article, instrument or
substance which is likely to cause death or great
bodily‘harm. Whether an instfument has been used
as a deadly weapon depends on the facts and the
circumstances of each case. The following are
examples of instruments which may be deadly
weapons: a pistol, a shotgun, a rifle, a dirk, a
dagger, a knife, a slingshot, metal knuckles, a

razor, gasoline, a fire bomb or molotov cocktail
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and lighter fluid. A gun may be a deadly weapon
even if it is not operating.

Now, if you find that the State has failed to
prove the Defendant was armed with a deadly

weapon, you may then consider whether the State

 has proved beyond a reasonable doubt that the

Defendant committed robbery. Now, in order to
prove robbery, the State must prove beyond a
reasonable doubt that the Defendant took the
personal property from the person or presence of
another person without that person’s consent and
carried it away. Property is in the presence of
a person if it is within the person’s reach,
inspeétion, observation or control so that the

person could, if not overcome with violence or

prevented by fear, retain possession of the

property.

The State must show that the Defendant
carried the property away with the intent to
permanently deprive the owner of the property and
to convert the property to the Defendant’s own
use. Again, I tell you that the slightest
removal of the property or the complete
possession of the property, even for an instant,

by the Defendant, is sufficient to show a taking
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and carrying away of the property. The taking
and carrying away of the property must have been
done by violenée or by puttihg the owner of the
property in fear of violence.

The second count of the indictment is
Possession of a Weapon during the Commission of
or Attempt to Commit a Violent Crime. Now, the
State must prove beyond a reasonable doubt that
the Defendant was in possession of a firearm or
visibly displayed what appeared to be a firearm
or visibly displayed a knife during the
commission of a violent crime. 1In order to find
the, uh, Defendant guilty of Possession of a
Weapon during the Commission of a Violent Crime,
you must first find the Defendant guilty of

either committing a violent crime or attempting

" to commit a violent crime. Armed Robbery is

defined as a violent crime under our law.

So you must consider each count independently
based on its own, on its own evidence and law as
it applies to ﬁhat count. And you must decide
first whether or not the State' has met its burden
of proof beyond a reasonable doubt that the

Defendant is guilty of Armed Robbery. If you

-find that the Defendant is guilty of Armed
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Robbery, then you go to Count 2, Possession of a
Weapon during the Commission of a Violent Crime.
So in order to convict the Defendant of Count 2,
Possession of a Weapon, you must first convict
the Defendant of Count 1, which is Armed Robbery.
If you find that the State has failed to prove
beyond a reasonable doubt that the Defendant was
in possession of a weapon during the commission
of the crime and you find the Defendant guilty of

Robbery, Strong Arm Robbery or Common-law Robbery

- or Robbery, they are all the same, then you may

not consider Count 2. Okay. You move to Count 2
only if you find that the State has proven beyond
a reasonable doubt that the Defendant is guilty
of Armed Robbery.

Now, Mr. Foreperson, Ladies and Gentlemen of
the jury, there are two possible -- I think I
have explained the verdicts for you. But there
are two possible verdicts that you can reach as
to these counts. They are guilty or not guilty.
There is no significance in the order in which I
state them to you. One’s got to go first.

We have prepared a verdict form which we will
send back into the jury room with you for you to

record your-verdicts. I think they are self-
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explanatory. If you have questions with respect
to how it works, please let me know. Again, I
remind you, you must consider the Armed Robbery
first. If you find guilt beyond a feasonable
doubt as to Count 1, Armed Robbery, then you move
to Count 2. If you find not guilty on Armed
Robbery, you may then consider Strong Arm
Robbery. But if that’s the case, you do not go
to Count 2. There has to be a conviction on
Count 1, Armed Robbery, in order to move to Count
2, Possession of a Weapon during a Violent
Offense.

Now, I will tell you, Ladies and Gentlemen,
uh, that your verdict ﬁust be unanimous. All 12
must agree on the verdicﬁ. It can not be based
on sympathy, passion, prejudice, emotion or any
other consideration which is not in evidence in
the case. Remember, YOu have no friends to
reward and you have'no enemies to punish.

Now,. Mr. Foreperson, when you all have
reached a unanimous verdict, please signal té the
bailiffs. We will receive you back into the
courtroom and take your verdict at that time.

Now, I'm going to excuse you all back to your

jury room, but I’'m going to ask you not to begin
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your deliberations just yet. I have to go over
my charge on the law with the attorneys to make
sure I have not misstated something or omitted
something. When you receive the verdict form
along with the evidencé in the case, you may
begin your deliberations. Okay. I will excuse
you all to the jury room with the exception of
Ms. Stevens.

I have to ask you to stay in the courtroom,
Ms. Stevens.

(WHEREUPON, the jury exits at approximately

10:49 a.m.)

THE COURT: Ms. Stevens, you are just as
qualified and paid just as close attention as all
the other 12. I wish I could send you back in
there to deliberate. The law only allows 12. So
I, at this time, am releasing you from your
service on this case and happy to tell you-that
you will not be called again today, but I need
you to call back afte: 6 p.m. to find out when
you next need to report or come back. Okay?
Thank you for your service.

(WHEREUPON, the alternate juror exits at

approximately 10:50 a.m.)

THE COURT: All right. Any exceptions or
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objections to the charge?
MR. MOYER: Nothing from the State.
MS. ROSS: Judge, I just have the, again,

objection to the Strong Arm Robbery charge.

THE COURT: Okay.
MS. ROSS: I didn’t hear my Request number. 2
specifically. I believe you mentioned

opportunity to observe, did not go throﬁgh, uh,
whether the witness was paying careful attention.
3, 4, 5, 6 points on my Request number 7. I
would object to that and ask that those be, uh,
presented to the jury on evaluating witness
credibility.

THE COURT: Mr. Moyer, you want me to —— I
think it’s adequately covered in the charge.

‘MR. MOYER: I ﬁhink so, Your Honor. Clearly

you covered everything. As far as her, what is

"it, number 3? Or number 2? His cloak, removing

a cloak, that’s from a 1975 case. That’s —-—

THE ' COURT: I think it’s adequately stated.
It’s noted for the record. Okay. Do y’all want
to look at the verdict form and make sure you are
satisfied with it? Good?

MS. BOSS: No objection.

MR. MOYER: Good.
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THE COURT: Go ahead and take it on back and
let them begin deliberating. |
All right. We’ll be at ease. First, let me
just say for the record, good job by both
attorneys.
Ms. Ross, excellent work. Thank you.
(WHEREUPON, a recess is taken at approximately
10:51 a.m.)
(WHEREUPON, jury deliberation begins at
approximately 10:52 a.m.)

(WHEREUPON, the Court resumes at approximately
12:00 p.m.)

THE COURT: It reads transcript of Mr.
Perez’s testimony. -I have replied a transcript
can not be provided but the testimony can
replayed in its entirety or any portion thereof
and signed it. If y’all would like to look at
it, we will send it back to the jury and get
their response.

MS. ROSS: That looks fine to me.

THE COURT: Okay. Take it on back.

COURT REPORTER: It’s 46 minutes.

THE COURT: Four to six?

COURT REPORTER: 46.

THE COURT: If they want the whole thing,
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it’s 46 minutes.
Gaynelle, would you go tell them, verbally
tell them that this entire testimony.is 46
minutes long.
THE BAILIFF: Okay.
(WHEREUPON, Court’s Exhibit 3 is marked for
identification purposes.) |
" (WHEREUPON, the bailiff exits the courtroom at
approximately 12:01 p.m.)
(WHEREUPON, the bailiff enters the courtroom at

approximately 12:02 p.m.)

THE BAILIFF: They are going to talk about it
and let you know. |
THE COURT: Okay.
(WHEREUPON, a recess is taken at approximately
12:05 p.m.) |
(WHEREUPON, the Court resumes at aﬁproximately
12:54 p.m.)
THE COURT: They, uh, want to be recharged --
Well, where is that note, Teresa? Could you
hand me that. Yeah.
Okay. They’ve sent out.a.question. Redefine
Armed versus Strong Arm Robbery. So I'm going_to'
bring them back and charge them. Okay.
Okay, Ms. Coocke.
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(WHEREUPON, Court’s Exhibit 4 is marked for

identification purposes.)

(WHEREUPON, the jury enters at approximately

12:55 p.m.)

THE COURT: All right. Mr. Foreman, Ladies
and Gentlemen of the jury, you have asked me to
redefine Armed versus Strong Arm Robbery. I'm
going to recharge you what I charged you before.
I'm going to tell you that Strong Arm Robbery is
a lesser included offense of Armed Robbery. The
elements are the same except that in Armed
Robbery, the State must prove beyond a reasonable
doubt that the Defendant was armed with a deadly
weapon which will be defined as I recharge fhis.

Armed robbery. In order to prove this
offense, the State must first prove beyond a
reasonable doubt that the Defendant took personal
property from the person or presence of another
person. Property is in the presence of a person
if it is within the person’s reach, inspectién,
observation or control so that the person could,
if not overcome with violence or prevented by
fear, keep possession of the property.

The State must also prove beyond a reasonable

doubt that the Defendant carried the property
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away-intending to permanently deprive the owner
of the property and to keep the property for the
Defendant’s own use. The slightest removal of
the property or the complete:possession of the
property, even for an instant, by the Defendént,
is sufficient to show a taking and carrying awéy
of the property. The taking and carrying away of
the property must have bgen dbne with violence or
by butting the owner of the property in fear of
violence.

Fiﬁally, the State must prove beyond a
reasonable doubt tﬁat the Defendant was armed
with a deadly weapon during the robbery or
alleged, either by action or words,‘he was armed
while using a representation of a deadly weapon
or any object whichxa person present during the
commissionbof the~robbery reasonably believed'to
be a deadly weapon.

A deadly weapon is any article, instrument or
substance which is likely to cause death or great
bodily harm. Whether an instrument has been used
as a deadly weapon depends on the facts and the
circumstances of each case. The following are
examples. of instruments which may be deadly

weapons: a pistol, a shotgun, a rifle, a dirk, a
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dagger, a knife, a slingshot, metal knuckles, a
razor, gasoline, a fire bomb or molotov cocktail
and lighter fluid. A gun may be a deadly weapon
even if it is ﬂot-operating.

Now, if you find that the State has failed to
prove that the Defendant was armed with a deadly
weapon, you may then consider whether the State
has proved beyqnd a reasonable doubt that the
Defendant committed robbery, which is also known
as Strong Arm Robbery. 1In order to prove
robbery, the State must prove beyond a reasonable
doubt that the Defendant took the personal
property from the person or presehce of another
person without that person’s consent and carried
it away. Property is in the presence of-a person
if it is within the person’s reach, inspection,
observation or control so that the person could,
if not overcome with violence or prevented by
fear, retain possession of the property.

The State must show that the Defendant
carried the property away with the intent to
permanently deprive the owner of the property and
to convert the property to the Defendant’s own
use. The slightest removal of the property or

the complete possession of the property, even for
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an instant, by the Defendant, is sufficient to
show a taking and carrying away of the property.
The taking and carrying away of the property must
have been done with violence or by putting the
owner of the property in fear of violenger
Does that anéwer your questions? Okay.
Thank you. You may retire —- resume your
deiiberations.
(WHEREUPON, the jury exits at approximately
1:00 p.m.)
THE COURT: All right. Any exception or
objection?
| MR. MOYER: T do, Your Honor. When —- your
"initial comment to the jury was that robbery is a
lesser included offense of Armed Robbery, the
only difference being that in Armed Robbery there
is possession of a deadly weapon. It would also
"include the representation of a deadly weapon.
THE COURT: Well, T did say that, but I did
clear it up in my, in the actual charge itself.
MR. MOYER: Well, .in the Armed Robbefy
charge, but then before defining Robbery, Your
Honor said if failed to prove the Defendant was
. armed with a deadly weapon, then you must

consider whether he is guilty of Common-law
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Robbery. Once again, it should be, if the jury
fails to believe that the State proved beyond a-
reasonable doubt that he was armed with a deadly
weapon or the representaﬁion of a deadly weapon.
I mean, I know your definition of Armed
Robbery included that terminology, but I think by
highlighting it in those two specific instances,
I think that’s very -- I think it’s important
from what the jury heard to, uh, -- I think
that’s what they are focusing on, quite frankly.
And I think the jury needs to be clarified that

it’s a weapon or the representation of a deadly

weapon.
THE COURT: Anything from the Defendant?
MS. ROSS: No, Your Honor.
THE COURT: Well, I think I covered it. I'm
going... all right. Brihg them back in. I’11

just give them a brief recharge.

MS. ROSS: Judge, I would object to a
recharge. You charged them before on the
definition of Armed Robbery. This is only going
to highlight that.

THE CéURT: Okay. We're off the record now.

(WHEREUPON, the Court went off the record at

approximately 1:02 p.m.)
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(WHEREUPON, the jury enters at approximately
1:03 p.m.)

THE COURT: Ladies and Gentlemen, just out
of an abundance of caution, I want to make sure
that you understand that, uh, in order to prove
Armed Robbery, the Stafe must —-—- one element is
the State must prove beyond a reasonable doubt
that the Defendant was armed with a deadly weapon
during the robbery or the Defendant alleged,
either by action or words he was afmed while
using a representation of a deadly weapon or any
object which a person present during the
commission of a robbery reasonably believed to be
a deadly weapon.‘ It’s an element of Armed
Robbery. | |

If you find that the State has failed to
prove that the Defendant was armed with a deadly
weapon or with-a representation of a deadly
weapon after having alleged that he was armed,
then you may consider whether or not, uh, he.is
guilty of Strong Arm Robbery. So just remember
it’s not, uh, just a deadly Weaﬁon, but it could
also be a representation of a deadly weapon once
the person has alleged that he was armed. Okay.

All right. Thank you very much.
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(WHEREUPON, the jury exits at approximately

1:05 p.m.)

THE COURT: All right. Any exceptions or
objections?
| MS. ROSS: Judge, I, again, would have

exception to that. It is highlighting that
aspect which is especially problematic in terms
of the fact that they had this witness up here
who supposedly understood no English. So having
made this allegation of “I’m armed with a deadly
weapon” would have almost been impossible in the
circumstance of this case.

THE COURT: Okay. All right. I just
charged them the law. All right. We’ll be at
ease.

(WHEREUPON, jury deliberation resumes at
épproximately 1:06 p.m.)

(WHEREUPON, a recess is taken at approximately
1:07 p.m.)

(WHEREUPON, jury deliberation concludes at
approximately 1:57 p.m.)

(WHEREUPON, the Court resumes at approximately
2:07 p.m.)

(WHEREUPON, the jury enters at approximately

2:08 p.m.)
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THE COURT: Mr. Foreman, I understand y’all
have reached a verdict?

THE JUROR: We have.

THE COURT: All right. Would you hand it to
the bailiff please, sir.

(WHEREUPON, the verdict form is passed to the
Court.) |

THE COURT: All right. If you would, please
publish that for us.

THE CLERK: The State versus Bobby Joe Barton,
as to the charge of Armed Robbery, we, the jury,
find the Defendant guilty. As to the charge of
Possession of a Weapon during the Commission of a
Violen£ Crime, we, the jury, find the Defendant
not guilty. This is your verdict so say you all?
(WHEREUPON, ecach juror responds.)

THE COURT: All right. Anything further of
the jury?

MR. MOYER: No, Your Honor.

THE COURT: From the defense?

MS. ROSS: No, Your Honor. I just renew my
prior.

THE COURT: Okay. Mr. Foreman --

MS. ROSS: At this point, I would like to
poll the jury.
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THE COURT: Okay. I won’t consider it. All

right. And how many days credit does he get in

jail?

MR. MOYER: I'm afraid I didn’t add it up,
Judge.

MS. ROSS: He was arrested August 4th of

‘09. So 371, I think.

THE COURT: That sounds right.

MR. MOYER: He was arrest August —-- he’s
been in jail since August the 4th of 2009. Today
is August the 10th.

THE COURT: All right. ©Now, Mr. Barton,
what do you want to tell me?

MR. BARTON: I would like to ask you are all
the motions that I put in, you said they are on
record, the mofions that I filed prior to trial.
You said they all good? I just want to know.

THE COURT: They’re all good?

MR. BARTON: I mean, what I’'m saying are all

actually showing.

THE COURT: If you filed them, ---

MR. BARTON: Yes.

THE COURT: —-—— then they are in the file.
MR. BARTON: Okay.

THE COURT: We don’t have hybrid
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representation.
MR. BARTON: That wasn’t what I was saying.

I just wanted to know were the motions good, on

~file. Also I would like to know is as far as

witness credibility, anything dealing in effect
of honesty, would petty larceny also fall in that
category also? Is petty larceny, I just want to
know would thét be considered to deal with

honesty. 1It’s a just a question to the judge,

sir.
‘THE COURT: Well, I don’t give advice.
MR. BARTON: Okay. Okay. Yés, sir. Yes,
sir. Yes, sir.
THE COURT: Okay. Ms. Ross, have anything?
MS. ROSS: Thank you, Your Honor. Since Mr.

Barton was in prison on this offense, he’s
maintained his innocence and his desire to go to
trial. There were certainly arguments about biés
of the witnesses. I think thoée arguments were
made. I would point out that this charge, while
being serious, certainly, there was no cut or

injury here. I’d just beg the Court’s leniency

. on this, given the circumstances of this

particular case.

I would point out that Mr. Barton is 52 now.
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He’s got his GED. He’s a lifelong resident of
Greenville. He has attended mental health,. has
been diagnosed as Paranoid. He has attempted
suicide in the past. ‘Given his age, any sentence

is going to be quite substantial ---

THE COURT: Yeah.
MS. ROSS: —~—— for him.
THE COURT: Yep. Well, the way I count it,

this would be his 31st conviction.

Mr. Moyer, anything you want to tell me?

MR. MOYER: Nothing else, sir.

THE COURT: What you want to tell me, Mr.
Barton?

MR. BARTON: I mean, uh, only thing I can

tell you is that I’m not guilty just like I said
when I came in here the first. That’s all I can
tell you. Hopefully, I’ll see somebody back
again. You know, probably won’t be you. What I
mean is I'm going to appeal this. I’m going to
try to get back. That’s what I mean. I don’t
mean I'm going to see you outside walking around
because I wouldn’t attempt to, like, threaten you
or nothing. What I mean-by see again, come back
before the Court and try to get it overturned

just like what you told Mr. Moyer, you hope that
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it didn’t get reversed by what you just had done
earlier. That'’s what I meant. That’s what I
meant by that, sir.

THE COURT: Okay.

MR. BARTON: With all due respect to you,

that’s what I mean..

THE COURT: Oh, that’s fine.
MR. BARTON: Okay.
THE COURT: 25 years. Good luck to you.

(WHEREUPON, the Defendant is escortéd from the
courtroom at approximately 2:29 p.m.)"

THE COURT: Ms. Ross, for the record, you
have discussed hié right to appeal? .

MS. ROSS: Yeah, and I'm getting that.

THE COURT: Okay. You are going to go ahead
and file fhe appeal?

MS. RbSS: Oh, yeah.

THE COURT: Okay. All right. I just wanted
to know on the record. Good. Thank you. Good
job by the way. |

MS. ROSS: Thanks.

(WHEREUPON, the proceedings conclude at
approximately 2:30 p.m.) ”

(END OF PROCEEDING)
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e STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
. . ) N
COUNTY OF GREENVILLE )
)
THE STATE, ) DEFENDANT’S REQUEST
) FOR JURY INSTRUCTIONS
) - &
v. )
) i
BOBBY BARTON, )
)
DEFENDANT. ) INDICTMENT NO. 09-GS-23-10018
) .
Request No. 1: | :
7 I charge you, ladles and gentlemen of the jury, that even where the evidence demonstrates

J ]}/ a probability of gug,a probability of guilt is not guilt beyond a reasonable doubt and you must
find the defendant not guilty.

See, e.g., Cage v. Louisiana, 111 S.Ct. 328, (1990)

Request No. 2:

Che-deféndant comes into this courtroom presumed to be innocent. No defendant, in any )
criminal proceeding, has the burden of proving his innocence, which might be impossible to do
in any number of cases. However, that presumption of innocence surrounds the defendant like a
cloak and is only removed from the defendant if you have been convinced beyond &veasonable
doubt on every element of the offense that the defendant is in fact guilty.

See, e.g., Mullaney v, Wilbur, 421 U.S. 684 (1975).

Request No. 3:

\/ The law never imposes upon a defendant in a criminal case the burden of calling any
witnesses or producing any evidence, and the defendant has the right under the United States and
South Carolina Constitutions not to take the witness stand and testify. The exercise by the
defendant of the right not to testify or present evidence should not weigh in the slightest against
the defendant and should play no role in your discussions and deliberations. No inference of any
kind may be drawn from the failure of the Defendant to testify or to present any other form of
evidence. In particular, no presumption or inference of guilt may be drawn from the failure of
the defendant to testify or offer evidence.

State v. White, 243 S.C. 238, 243245, 133 S.E.2d 320 (1963).

\/’ileguest No. 4:

In order to find the defendant guilty of armed robbery, you must find that the State has
proven each of the elements of this crime beyond a reasonablé doubt:
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A reasonable doubt is thie kind of doubt that would cause a reasonable person to‘hesitate

State'v: Johnson, Op: No. 24096 (8.C. Sup Ct. filed June 13, 1994) (Davis Adv. Sh. No. 14 at

29); State v. Manning, 305 8.C. 413,409 S.E.2d 372 (1991); ¢ert. denied, 112.8,Ct. 1282 (1992);.

T. Bevin, What Doés. "Beyond a'Reasonable Doubt"” Really Mean, S:C.. Lay

1994,

/

Request No. 6

ryer 32 (July/Aug;.

If you have a reasonable doubt as to whether the defendant is:guilt, then you must resolve
that doubt in favor of the defendant and find him not guilty.

See, e.¢., State v. Robinson, 307 S.C. 169, 414 S.E.2d 142 (1992).

Re uesf No. 7¢

% In'evalitating the reliability-of the identification of defendant you must considerthe
circumstances under which tlie €yewitness made the observitions. I thisregard; you may

consider:

‘Whether the witnéss kiiew the defendant before the erime took placg,v/

whether the witness had a good opportunity to see the person. &

whether the witneéss seemed as though he was paying careful attention to what -
was going on.

whether any description: given by the witness was close to the way the defendant

- actually looked.

how much time had passed between the- crime and the first identification by the -

| witness.

whether, at the time of the first ldennhcanon by the witness, the conditions were

/- such that thé-witness was likely to make & mistake because he.was “cied” by the

circumstances, for.exatple, was'the witness asked to pick out the person he.saw
from a group of sirhilar people, was the witness asked to pick-the defendant lrom
a group of dissimilar persons, or was the witness simply-asked if: the dcfendant
standing alone was the person involved?”

If you dre ot convinced beyond a reasonable doubt as:to the accuracy of thc ldentxhcanon arid
that it was the defendant who eommitted the crime, you must find. deﬁ,ndcmt not guilty.

See, e.g., State-v. Sithinons, 308 S.C: 80, 417 S.E.2d 92 (1992); State v. Whaley. 305
S.C. 138, 406 S.E-2d 369 (1991) (expert testimony ‘on-gyewitness testimony - adiissible); State v,
Draviton, 293.S.C..417, 361 S.E.2d 329 (1987); State v. Ford, 278 S.€. 384, 796 S.E.2d 866
€1982); In. the Tnterest of Jamal. Rashmc A., 308 8.C. 392, 4188, E:2d 326 (Ct. App. 1992); United

States v. Telfaire, 469 F.2d 5§52 (D.C.Cir. 197’)) United States v. Smith, 653 F.2d 1361, [564-

(Pages 293 e 2325, PHGEZH Lo 15 )



195

66 (9th Cir. 1977) (concu:ﬁng opinion); Federal Judicial Center, Pattern Criminal Jury.Instruc-
tions 44-45 (1988).

gy

Respectfully submitted,
- /
- ST
Susannah Ross
Attorney for the Defendant
Greenville County Courthouse
Greenville, S.C. 29601
_ (864) 467-8522
Greenville, South Carolina
This 2 day of éﬁ 2010
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The State of South Carolina

County of Greenville

Greenville County Sheriffs Office

8/4/2008

COURT OF GENERAL SESSIONS
' oA
" Fébruary  TERM2
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r

ARREST WARRANT NUMBER

1478787, 1478798
v v’

ACTION OF GRAND JURY

. TRUEBILL

' jﬁrson of Wm JURY

- THE STATE |

vs.

BOBBY JOE BARTON'

VERDICT

@ GWNCT?”

;»Z Nogo- eé’UrgT’}”

C e/ %?/)é//a

F éﬁperson of Petit Jury Date:
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. Indictment for
0139, 0549

ARMED ROBBERY AND POSSESSION OF A
WEAPON DURING THE COMMISSION OF A

, VIOLENT CRIME
VIOLATION § 16-11-0330 and § 16-23-0490
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STATE OF SOUTH CAROLINA ) INDIICTMENT FOR

A ) ARMED ROBBERY AND POSSESSION OF A WEAPON DURING
COUNTY OF GREENVILLE ) THE COMMISSION OF A VIOLENT GRIME'
R
FEB X
1 6 Zﬂm the Grand Jurors of Greenville

At a Court of General Seésions, convened on

Cohﬁty present upon their oath:
“COUNT ONE
ARMED ROBBERY

That BOBBY JOE BARTON dia in Greenville County, on or about the 25th day of Ju-ly, 2009, while armed with
a deadly weapon,‘or while alleging either by action or words. he was armed while using a representation of a
deadly weapon or any object which a person present during the commission of the robbery would reasonably
believe to be a deadly weapon, take by means of force or intimidation, goods or monies described as: Wallet and
U. 8. Currency from the person or presence of Edwin Perez. This is in violation of §16-11-33O of the South

Carolina Code of Laws (1976) as amended.

_ COUNT TWO
POSSESSION OF A WEAPON DURING THE COMMISSION OF A VIOLENT CRIME
That B_QBB.Y "JOE BARTON did in Greenville County, on or about the 25th day of July, 2009, possess or visibly
display; a km'fe during the commission or atterﬁpted commission of a violent crime, to wit: Armed Robbery. This

is in violation of §16-23-0490 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the statute in such casg made and provided.

ZUs
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.”

September 27th, 2012

aNelle Cantey DuRant
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT



