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ENTERED COMPUTER 

STATE OF soutH CAROLINA 

COUNTY OF GREENVILLE 

Mark Christianson, 

Plaintiff, . 

vs. 

MBNA America Bank NA, 

·Defendant. . 

) 
) 
) 

) 
) 
) 
) 
) 
) 
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)' 

IN THE COURT OF COMMON· PLEAS 

THIRTEENTH JUDrCIfsL CIRCUIT 
.. 

CNIL ACTION NUMBER: 1O~CP-23-3793 

ORDER T 

GRANTING JUDGMENT :::! 
IN FAVOR OF DEFENDANT . ~;:~. ' 
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The above-captionedmatt~r is an a~tion in equity pending before this CoUrt involving:an: '..t 

arbitration award relating to consUmer debt owed to Defendant MBNAArilerica Bank' NA by 

Plaintiff Mark Christianson. It is a non-jUI)' matter. For the reasons stated herem, this Court 

grants judgment in favor of Defen~t. 

FACTSIPROCEDURAL BACKGROUND. 
. . . 

The case 'at bar possesses a lengthy procedural background. Defendant obtained "an· 
., 

arbitration award for sumS owed by Plaintiff rela~ing to credit deqt via an independent arbitration 

panel. Defendant thereafter served a Notice. of ApplicationtQ ConfIrm Arbitration Award on .. 

. Plaintiff in South Carolina. The Circuit Court ultimately executed an Order, confIrming the 

arbitration award.! The Order was docketed by the Clerk of Court in Greenville County' on June 

21,2006. Plaintiff moved to vacate the Order via Rule 60(b), 'SCRCP on July 17, 2007 - more 
. , 

thaI1 a year after the Order was entered by the Clerk. The Circuit Court denied the motion on 
. , 

October 1.2007, as untimely filed .. 
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I. Styled as MBNA America Bank~. Mark Christianson, 2006-CP-23-3740. 
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Plaintiff appeaJed the Circuit Court's judgment to the Court of Appeals. The matter was 

ultimately'transferred to the, Supreme Court,- which disposed of the matter.2 Specifically, 

following oral argument, Plaintiffs appeal was disposed of via a one paragraph Rule 220(b)(I), 

, SCACR Memorandum Order, which affinned the Circuit Court's previous order.) 

Following issuance of the Supreme Court's order, Plaintiff initiated a second action - the 

case sub judice - in the Court of Common Pleas in ,Greenville County. Since commencement of ' 

~s new action on May 10,2010, Plamtiffhas not conducted any discovery, obtained any sworn 

testimony, or provided any other- basis for demonstrating why the order of the Supreme Court 

, should not govt!rn the fmal adjudication of the parties' dispute. ' 
, ' \' , ' 

- -
The case, at bar wa~ originally placed on the jury trial roster. The parties thereafter 

> stipulated to transfer the case on the nonjury roster. In lieu of trial, the parties agreed to file 

briefs with the' Court; articulatingfueir respective arguments supporting disposition in their 
, " 

favor. The parties were pennitted the opportunity to attach/include any r.naterial~, affidavits, etc. 

2 Defendant is represented in this action by Collins & Lacy, P.C. Collins & Lacy was retained 
by Defendant.to argue the appeal in the previous action to the Supreme Court. However, the 
finll' did 'riot brie(the caSe to -the appellate court -or handle any matters at the trial coUrt level. 
Those matters were handled by a different flnn. -

3 -Rcl~ 220(b)(1), SCACR states: ' 

, 
(1) The Supreme, Court may file a memorandum opinion dismissing an appeal, 
afflrmingor reversing the judgment appealed from, or granting other appropriate 
relief when, in unanimous decision" the Supreme Court detennines that a 

, published opinion would have no precedential'value and anyone or more of the 
. following circumstances exists and is dispositive of issues submitted to the Court 

for decision: (A) 'that a judgment of the trial court is based on findings of fact 
which are or are not dearly erroneous; (B) that the evidence-to support a jury 
verdict is or is not, insufficient; (C) that the' order of an administrative agency is or 
is not supported by such quantum of evidence as prescribed by the statute or law 
under which judicial review is pennitted; or CD) that no error of law appears~ 

(emphasis added). 
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to their briefmg in support of their respective positions. Both parties filed lengthy briefs with 

numerous attachments. The Court has reviewed the parties" submissions and, careful 

consideration, has determined judgment in Defendant's favor is appropriate. 

ISSUES PRESENTED TO THE COURT' 

- 1. '\\'hether Plaintiff's Rule 60(b), SCRCP Independent Action is Barred by 
Res Judicata?' , 

II. Whether Plamtiffs Rule 60(b), SCRCP Independent Action is Barred as 
Untimely? . . . . '. . 

. ' 

m. Whether Plaintiffs Second Through Fifth Causes of Action are Barred as 
Untimely? 

IV. 

" . 

. Whether Plaintiff Has Proffered Sufficient Evidence to Support His 
Liability andlor Damages Averments in His Second Th.rough Fifth Causes 
of Action? 

LAW/ANALYSIS 

I. Res Judicata Precludes PI~tiff from Obtaining Relief Sought in His Indepenent Aciron 

, The instant case is premised upon Plaintiff's belief that he is entitled to bring a separat~ . 

action at this stage via Rule 60, SCRCP known as an "Independent Action." Even if Plaintiff's 

interpretation of Rule 60, SCRCP is correct con'?Crning his ability to now pursue relief by way of 

a separate ~depenent' actio~ the record clearly reveals Plaintiff has already sought relief via 

Rule 60(b), SCRCP and was unsuccessful. For this reason, Defendant asserts this Independent 

Action is merely successive in nature a.Q.d is therefore precluded by virtue of res judica. This 

Court concurs. 

Our case law conceming res judicata is quite clear. Specifically, the doctrine of res 

judicata acts prevents the re-litigation of issues previously litigated or which might have been 

litigated in the fIrst action. See Mungo v. Rental Uniform SIT. of Florence, 383 S.C. 270, 284, 

678 S.E.2d 825, 832 (Ct. App. 2009) (citing and quoting Estridge v. Joslyn Clark Controls, Inc .• 



325 S.C. 532. 540, 482 S.E.2d 577. 581 (CL App .. 1997). As explicated within Owenby v. ' 

Owens Corning Fiberglas. 313 S.C. 181,437 S.E.2d 130 eel App. 1993), this doctrine requires 

the satisfaction of three essential elements: (1) the judgment must be fmaI, valid and on the 

merits; (2) the parties in the sUbsequentaction must be identical to those iIi the fIrst; and (3) the 

second action must involve matter properly included in the fIrst action. rd. at 183,437 S.E.2d at 

131. 

Applying the Owneby factors, it is inarguable that res judicata is applicable as a basis for 

dismissal of Plaintiff's Independent Action in'the instant case~ Plaintiff has previously attacked 

. the validity of the Circuit Court's judgment and haS already asserted its arguments regarding due 

process, etc.' Plaintiff continued to assert its position to no avail to the Supreme Court. The case 

at bar is merely a. reprisal of the prior litigation. Close comparison of Plaintiff's briefmg to the 

appellate tribunal and Plaintiffs pleadings in the instant action reveal that circumstance to be 

true. 

The issues and arguments possessed by Plaintiff have been argued and ruled upon by the 

court of last resort in South Caroli~a. Plaintiff is therefore not entitled to re-hash this dispute via 

brand new litigation. The matter has been ended with fmality; accordingly, this Court holds this 

. matter can not be reprised via the instant action. Thus, the matter must be dismissed. 

ll. Plaintiff's Pursuit of Relief via Rule 60(b), SCRCP Independent Action is Untimely 
, . 

Plaintiff seek~ relief in the case at bar, asserting an entitlement to the same via Rule . 

60(b), SCRCP. This Court disagrees. 

Rule 60, SCRCP states the following: 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; 
Fraud, etc. On motion and upon such tenus as are just, the court may relieve a 
party or his legal representative from a fInal judgment. order, or proceeding for 
the following reasons: 



, ' 

(1) mistake, inadvertence, surprise, or excusable neglect; , 

(2) newly discovered evidence which by due diligence could not have been 
, discovered in time to move for anew trial under Rule 59(b); 

ill fraud, misrepresentation, or other misconduct of an adverse party; 

(4) the judgment is void;' 
. . . ," 

(5) the judgment has been satisfied, released,' or , discharged, . or' a prior 
judgment upon which it is based has been reversed or otherwise vacated, 
or it is no longer' equitable that the judgment should have prospective, 
application. " " 

The motion shall be made within a reasonable tUne, and for reasons (1), (2), and 
(3) not more than one year after tbejudgment, order or proceeding w~ entered'or 

"taken.' A motion 'under this subdivision (b) does, not affect the fmaHty ,of a, 
judgmerit or suspend its operation. This rule does not limit the power of a coUrt, 
to entertain an independent action to relieve a party from'a judgment, order, 
or proceeding, or to set aside a judgment.for fraud upon the court. During the 

, pendency- of an appeal, leave to make the motion must be obtained from the : 
appellate court. Writs of coram nobis, coram vobis, ,audita querela, and bills of 

.. review and bills in the nature of a bill of review, are abolished, and the procedure' 
. ' for obtaining any relief from a judgment shall be by motion as prescribed in these . 

. rules or by an independent action. \, "," , , 

(emphasis added) .. 

,: In the instant caSe, Plaintiff has commenced an· «Independent Action" to seek relief from 

the CircUit Court's June 21, 2006, Order, which confumed the arbitration award.' However, it 

not clear from the pleadings filed in ,the' case at bar what particular ground found within the 

subsections of Rule 60(b)i, seRep is the basis' for his p~~uit. Plaintiff's identification with 

Certainty which, subsection(s) 'ar~ implicated ,ill his Independent Action was necessary 'and is 

paramount to this ,'Court's analysis. Notwithstanding this failure, upon review of the pleadings, 

The Co~.believes Plaintiff appears to be asserting grounds relating t6 Rule 60(b)(3), SCRCP. 

The language of the rule clearly contemplates that motions based on (b)(l) through (3) 
, . 

, should be bro,ught. within a year of judgment. Plaintiff did not cia't1ult. Defendant therefore 

maintains that an Independent Action on any of these grounds at this. point in time would be 
, . I ' 

inequitable. The' Court agrees. While there is no' spe<:ified time limit' for bringing an 
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independent action for relief from judgment, this Court notes a party should not be able to avoid 

. the one year time limit sin?Ply by commencing aD. independent action 'seeking: ,the same relief. 

See Mt. Ivy Press, LP v. Defonsec!b 937 N.E.2d 501,508-09 (Mass. App. Ct. 2010) (reviewing 

timeliness of Rule 60(b) independent action). . 
< • • J • _ 

Alternatively, assuming that Plaintiff has,sqmehow asserted grounds that permit him to 

seek Ru1e 60(b), SCRep relief after the one year time limit, his pursuit of such relief in 2010 was 
. , '. 

neverthel,e~s untiInely because of unreasonable and inex~~sable delay. See Waller v. State Dep't 
" :. " '. . 

of Health & Welfare, 192 P.3d·1 058, 1063-6l (Idaho 2008) (''There is no express time limit fof' 
~ " . ". . ' . . . , ,.~.' . 

an ·indepertdent action loreIieve a .party from 'judgment 'The power of the courts to ~ntertain . . - . .... 

such aD. action is inherent, and is' not, ther~fore, s~bjectt? thetirne limitations imposed by 
", 0 '. ( • " • 0" • 

I.R.C.P~ '60(b)., The independent action must, however be brought within a "reasonable 

~") (internal citations omitted). Plaintiff c~mmencement of an Independent A'ction four 
, . 

years after eqtry of th~ arbitration award .was not within a "reasonable time" and there has been 

no showing to the contrary by' Piaintiff to support a different holding by this CoUrt. 4 

ID. Plaintiff's Second, Third, Fo~rth, and Fifth Causes of Action are Time-Barred 
r ' 

. As J;l0t.~ in Section II of this 4w/ Analysis, the Circuit Court's previous judgment in this .. 

dispute was dated June 21, 2006. Plaintiff commenced the.instant suit on May13,201O, which 

was· almost 4 years after the arbitration entry judgIIlent was rendered. In addition to asserting a . 

Rule 60(b),SCRCP-based Independent Action, Plaintiff asserted 4' additional causes of action, 

which aver the following:violatic;m of the South Carolina Uniform Trade Practices Act and 

4 The fact that there was an appeal to the Court of Appeals/Supreme Court provides no safe 
harbor for Plaintiff. That is because as a rule, the time to pursue relief via Rule 60(b). SCRCP is 
not tolled or suspended by an appeaL f1.&, King v. First Am. Investigations, Inc., 287 F.3d 91, 
94 (2d Cir.2002) (citing a multitude of cases supporting the holding that appeal does not toll the 
one-year limitations period for filing a Rule 60(b) motion). 

" 



South .Carolina Consumer Protection Code; Abuse of Process; and, Negligence. Review of the 

pleadings indicates these additional claims ,clearl:V:arise from Defendant'; 2006 pursuit of the 

entry of the arbitration award .. Therefore, treating June 21, 2006 as the trigger date' fora 

subsequent action against Defendant. on ,theabov~-described grounds,s it would' appear such' 

c1~ims are time barred.6 Thus; this Court dismissesthe;e claims as untimely ... ' , 
, - . . . 

. Additionally, Defendant further assertes' there, is an absence' of credible' and reliable7 

, evidence proff(~red to ~is Court 'to support the dementS of Plamtiff's cl<iiins, andlor Plaintiffs 

alleged damages as, it re~aies to the Second' through Fifth Causes of A~tion. This Co~ 'concurs ... 

" ,Defendan:t further maintains at briefing there is no testimony by any non self~serving , 
: .- • I 

witness'to support Plaintiff's prosecution of these claim's, which Defendant mamUuns is fatal to 
. .' , . '" . 

Plaintiff'scase. As to thIS asserti;n, this Court also concurs. 

. IV. Additionai Sustaining Ground' . " 

"Pursuant to Rul~ 60 of-the SouthCar~li:Ga RllIes ~f Ci~ilProcedUr~, a judgment may be 
. '. '. '" . . 

set ~id~ on the ground of fraud ocly if the fraud'is extrinsi~ and not intrinsic. Hagy v. Pruitt, 

S Assuming. arguendo, Plaintiff's Second through Fifth Causes. of Action 'ar:e ,cognizable. This 
. Court coric1udes there is nothing in the record to demonstrate they are iIi fa(£legru.iy'~oIorable in 
this 'matter. Other than. making broadavennents in his pleadings, Plaintiff has, done nothing to 
actually prosecute these actions. It is axiomatic that a plaintiff must do more thanjustrest on his. 

, pleadings to survive an assauit by a defendant seeking dismissal: ' , , 

6 The fact that Plaintiff flIed a Rule 60(b), SCRCP motion in 2007 . does not rescue him from 
Defendant's tiIneliness argument. The jurisprudence supports the proposition that Rule, 60(b) 
does not operate to enable a plaintiff to toll the statute of limitations. 'See Benjamin v. Wilson" 
f988 WL 113357 (E:D.Pa. 1988). ' 

7' Along with hIS Brief and the Supreme Court Record on Appeal, Plaintiff has apparently 
submitted a comphiint filed in Minnesota in 2009 against the' National Arbitration Fonim et al as , 
support for his pursuit of relief. The Minnesota defendants are not parties in the instant action. 
There was no corresponding order filed; which demonstrates a disposition that would be 
favorable to Plaintiff's 'arguments. Further, pleadings are obviously not proof of anything. 
Accordingly, this Court will not consider these Minnesota pleadings in its disposition of this 
matter. 
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339 S.C. 425, 431 (200Q). In the case. at bar, the Plaintiff has failed to demonstrate extrinsic 

fraud which would warrapt the overturn of the judgment. 

CONCLUSION. 

For the reasons stated herein, this Court grants judgment in favor of Defendant. As 

articulated above, this Court bottoms and premises its detennination in the instant case by virtue 
. . ~ 

.. of: (1) the applicability of the doctrine of res judicata; (2) the untimeliness of Plruntiffs claims~ . 
.... " 

and (3) ab~ence: of extrinsic fraud warr~ting an overtunl of the judgment. This· Court further 
, • <. , 

concludes ,there is an absence or". credible proof.iIi the fonn of reliable testimony to support 

Plaintiff's liability andlor damages clanns. 
. . , . 

IT IS ORDERED thatjudgm~ni beenter~d ~ favor of Defendant in the instant case. 
. '~ . " . 

. AND IT IS SO ORDERED . 

December 22: 2011 
. Greenville, South C~olina 

. .-----:=?~ ..... =:~ 
THE HONORABLE ROBIN B. STILWELL 
Judge~f the Thirteenth Judicial Circuit 
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STATE OF SOUTH CAROLINA -) 
) 

COUNTY OF GREENVILLE ) 

MBNA AMERICA BANK, N.A., 
Plaintiff, 

-ys-

MARK CHRISTIANSON, 
, Defendant. 

IN THE COURT OF COMMON PLEAS 
FOR THE 13TH JUDICIAL CIRCUIT 

) 
) 
) 
), 
) 
) 
) 

aUf file no. 237536 

Case No. 2006-CP-23-3740 

-<1 
-d~--
V':;o~ 
C::~O 
'-~" 
'?~~ 
.t--:r<' 
-~~ 

ORDER OF COURT ~~o 
~~..., 

, -
<fl' ("1 
.-(flO 

THIS MATTER comes, before the Court on the Defendant' s Motion~~cate. ' 

J~dgI?ent. Due notice was given 'and the matter was called in court on Thursday, 

. September 6, 2007. Attorney David C. Alford appeared for the Defendant. Attorney 

Edward E. Gilbert appeared for the Plaintiff. 

,The Court \'i'ill treat this 'as a Motion for Relief From Judgment in accordance 

ivith Rule 60(b) of the South Carolina Rules of Civil Procedure. The motion is addressed' 

to the sound discretion of the Court. Mitchell Supply Co. v. Gaffney, 297 S~C. 160,375. 
nd' , ",' .' .' .• 'nd 

S.B.2 321 (Ct. App. 1988), Ammons v. Hood, 288 S.C. 278, 341 S.E.2 816 eCt. App . 

• 1986). 

:rhe Court makes the following findings: 

L A Notice of Application to Confirm Arbitration Award was personally served 

upon Mark Christianson according to the Mfidavit of Deputy Sheriff Ronnie M. Petit on 

, May 1 t 2006. . 

2. On June 1, 2006 Attorney Alford attempted tofile an Objection to Noticeof 

Application to Confilm Arbitration Award but it was rejected by the Clerk because no 

case number had been assigned. Attorney Alford sent a copy of the Objection to 

Attorney Gilbert, which was received by him on June 5, 2006. 

3. On June 2, 2006 Attorney Gilbert sent an Affidavit of S'ervice, an Application for 

Confirmation of Arbitration Award, a Certificate of Service, a proposed Order of Court 

and the filing fee to the Clerk with a copy to Mark,Christianson. 



.' 

4. On JUue 13, 2006 the Clerk docketed the Application and apparently routed it to 

Judge Welmaker. On June 16,2006 Judge Welrnaker signed an Order of Court 

confinning the arbitration award and the Order was docketed by the Clerk on June 21, 

2006. 

5. On March 5,2007 Attorney Gilbert sent a letter to Attorney Alford in which he 

advised of the entry of the aforementioned Order of Court and enclosed a copy of the .' 

Order." . 

6. On July 17,2007 Attorney Alford filed the present Motion to Vacate Judgmept. 

Based upon these fmdings, the Court expresses concerns regarding the lack of a 
, . . . 

unifonn procedure for th~ filing of applic~tiOi1S for confirmation of arbitratio~ awards. 

Atto~ey Gilbert has advised the Court that there are no rules g~JVeming this procedure 

although he has brought the matter to the attention of Judge William L.' Howard, Sr., the 

Chairman of the Commission,on Alternative Dispute Resolution .. The establishment of 

uniform proc~dures would serVe to protect the parties' due process rights: 
, . . .' 

The procedure for the filing of applications for confinnation of arbitration awards 

is statutory. Section 15~48-170 of the South Carolina Code of Laws, "Application to 

court," provides that: 

Except as otherwise provided, an application to the court 
under this chapter shall be by motion and shall be heard in 
the manner and upon notice as provided by law or rule of 
court for the makingand hearing of motions. Unless the 
parties have agreed otherwise, notice of an initial . .. . 
application for an order shall be serVed irithe manner . 
provided by law for the service of a summons in a civil 
action.' . 

To prevail on a Motion for Relief from Judgment under Rule 60(b) the Defendant 

must show to the Court a meritorious defense to the underlying claim and the motion 

must be timely filed. Bowers v.Bowers, 304 S.C. 65,403 S.E.2nd 127 (Ct. App. 1991}. 

While the court has concerns about the procedures for confirmation, the Court finds that 

the motion is not timely filed and therefore must be denied. It is therefore, 

..... ," I 



ORDERED ADJUDGED MID DECREED that the Defendant's Motion to 

Vacate Judgment is 'denied and Judge Welmaker's Order of Court filed on June 21, 2006 

remains in full force and effect. 

"BY THE COURT: 

." a:2( Wr "ru ({L.J. 
'" Edward W. Miller 

Circuit Judge 

. Dated:. 1fy$r 

&~n"c:t~fC 

,,~ 
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STATE OF SOUTH CAROLINA ) 
)-

IN THE COURT OF COMMON PLEAS 
FOR THE 13th JUDICIAL CIRCUIT 

- COUNTY OF GREENVILLE ) 

:MBNA AMERlCA BANK; N.A.; 
Plaintiff, 

.. -vs- . 

:MARK CHRISTIANSON, 
Defendant(s) .. 

,:nnb' JUN 2 I A :SFij £10. 237536 

) 
)' 

;:-ILE:O·CL~K OF C@hl;e No. 2006-CP-23-
G~£EI'Nlt L£ co. S.t:. . . 
~.I.Ul ;:: '",)r,::I'-;:,ru:-'\ 
,~ .... _ I .. ,"& n :'.', . 

) 
) 

------------~----------~) 

ORDER OF COURT. ' 

THIS MATTER comes before the Court .on the Application ofthe Plaintiff, 

1v1BNA AMERICA BANI<, N.A.:, to confum an Arbitrati~Ii Award according to the . . . . - . 
, -

Uniform Arbitration Act, South Carolina Cod(;: of Laws §§15-48-1O et ~eq., and . 

IT APPEARING TO THE COURT that on August 29,2005, the National 

Atoitration' Forum entered an Award in favor of the Plaintiff (Claimant), 1v1BNA America 

Bank, N.A., and against the Defendant(s) [Respondent(s)], Mark Christians'on, in the total 

al1lount of$i 1,141.33 and it further appearing that due notice of the Award and of this 

Application has been given to the Defendant~ according to the l!nifOIm kbitrati~nAct, 

it js therefore 

ORDERED, ADJUDGED AND DECREED that the Arbitration Award is. 

confirmed andjudgIDent sh~ll be entered according to Sotith-C~olina C~de of Laws §15-

48·150. 

IT IS SO ORDERED. 

BY THE COURT: 

Dated: &//~/!J{/ 
{ I 

A Certified Copy 

10.....0.. b.lJ~ 
Clerk of Court C.P. & G.S. -. ... ,-: 

Greeiwil1e·County, SC 

D.ated G--d I- () &, 
·;., .. _i .. -" .. ·... -. 

-.... ':" .. ,~ 



". 
STATE OF SOUTH CAROLINA ). IN· THE COURT OF COMMON PLEAS 

COUNTY Of GRE~tj\{Il.;'l1i3 ,\ r "c,A NO; 10-CP. 23· j 103 
Mark Chrlstianson ". I\~ j..tr:~\ ' COMPLAINT 
,.' Pl~rrnl~-~~'~ .. "\::J\\:\ .. , 

V :: .... '.~\\\,\\ .... '. ')' •.•. 
• ,~~,~.".. ,,1 

MBNAAmerlca Bank NA' .. ) Jury Trial Reque$t$d . 
Defendant ) 

'. 
COMES NOW THE· PLAINTIFF· complaining of the Defendant and would 

resp~ctfully show unto this Honorable Court the following; 

1. PlaintIff Is a resident of Greenville County, . 

2. Upon information and belief, Defendant MBNA America Bank NA acquired 
" . " .. 

the, assets of Fleet.. Some of the cond uct may have arisen under the name.· 

of Fleet, and $omeof tl1e, corduct did In fact occur in the, name qf bank of 

America. Bank Of America has offices in Spartanburg County. 

FACTS' 

3. Ab.s~nt any Civil.Cov~r Sheet, or. caption assigned by the Cle~k. of Court, 

MBNA served a Noti~e of Application to Confirm ,Arbitration Award d~.ted May 3, 
. . . 

2006, upon Defendant Christianson as shown by Affidavit' of SelVlce of the. 

Greenville County Sh~rlffs Office. Service was effective May 18, 20~6.· 
.' , 

4. The service of process did not ir)clude any copy of .the underlying' arbitration 

. award to be enrolled, or the underlying arbitration agreement. Further, the 

Notice of Application contained as its Caption the entrY "File No. 237536." No 

. CP number was assigned. 
, . " • J 

5,' On June 1, 2006, Defendant, through his oounsel, attempted to file an 

Objection to Notice of Application, with service upon Plaintiff throl,lgh Ita counsel. 

Defendant's counsel David C Alford flied. his affidavit with @ccompanylng 

. disclosure by the Office of thE! Clerk.of Court for Greenville County that the fHlng 

was not recorded absent an aSsignment of case Number. ' 

1 



, , 

'. . . 

6. Plaintiff was served \o'Jith the Objection on June 1, 2006, as verified on the . 

Certificate of Service, '. 

7. Despite the Objection, Plaintiff then ;undertook the following action: 

On June 13, 20061 Plaintiff flied Its Application for Confirmation of 

Arbitration Award, with attendant Civil Action Cover Sheet and' a 
• " , 1 - t \ 

. certificate of service upon the Defendant, paid its $150 filing fee, 

Upon . filing on J~l1e 131 2006,' the Clerk o( Court assigned the 

Application the case number 2006·CP~23~3740. ':' 
. . . . . . 

Plaintiff never attached Its arbitration. agreement or the arbitration 

award to any of its fllln'gs: 

8. This filing was assigned M8NA v Chrlsilam~on, 2006~CP-23-3740, 

·9. With the Application, Plaintiff then flied a Motion for enrollment. of the 

. 'arbitration award, On June 19,2006, the Clerk of Court issued its form Notice of 

Non-Jury Hearing Date setting July 27. 2006, as the date for the hearing .. This 

standard form includes the following language for adherence by Plaintiff: 

rr, IS THE MOVING. PARTY'S RESPONSIBILITY TO NOTIFY ALL .. 

COUNSEL AND/OR PARTIES OF THE DATE AND TIME OF THIS' 

MOTION HEARING. 

. '. 

, 9; Despite setting' the hearing date,it 1$ believed Plaintiff submitted a proposed 

order {or the Court This is substanliatEild by the Findings s~t out in the Order of 
. . 

Court by the Honorable Edward Millsr dated 9/26/07, wherein the Findings In ~ 3 

Include: 

2. 

M 
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3. . On June 2, 2006 Attorney ,Gilbert [PlaIntiff's counsel] sent an 

, Affidavit of Service, an Application for Confirmation of Arbltra1ion 

Award,A Certificate of Service, a proposed Order of Court and a 

filing fee to the Clark of Coun with a copy to Mark.Christianson. 

10. No hearing was held. Instead, the Honorable GE Welmaker Issued Its 

Order of 6116/06, enrolling a Judgment obtaIned by PlaiJitlff in the 

. National Arbitration Forum as agaInst Defendant. 

11. The enrollment of Judgment was achieved absent any personal 

. Jurisdiction. Over Plaintiff. 

12. PI81n1iff filed to vacate the enrollment of the Judgment on the baslG of lack 

of subject matter jurisdictIon pursuant to Rule eo.. As determined by the 

SC Supreme Court, the Motion was not applicable as the Circuit Court 

had subject matter jurisdiction. 

13. However, pursuant to Rule 60, and as noted by the Supreme Court 

during oral argument, Plaintiff Is entitled to file this matter pursuant to 

Rule 60 

The motion shall be made ·wlthln a reasonable lime, and for 

reasons (i), (2), and (3) not more than one year after the judgmentj 

order or proceeding was entered or taken. A motion under thIs 

. subdivision (b) does not affect the finality of a Judgment or suspend 

Its operation. ThIs rule does notfimit the power of a court to 

entertain an Independent action to. relieve a party from a 

judgme.ntl order, or proceeding, or to set aside a judgment for 

fraud upon the eou~. During the pendency of an appeal, leave 

to make1he motion must be obtained from the appel/ate court. 

Writs of coram nobis, coram vobis, audfta querela, arid bills of 

review and bills in the nature of a bill of review, are abolished, and 

theprocedtire for obtaining any rellef from a judgment shall be by 

motion as prescribed In 1hese rules or by an Independent action, 
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14. As filed by the Attorney General of the State of Minnesota, the use of the 

arbitration forum, as in the caSe with Plaintiff, was conducted by the 

National Arbitration Forum (NAF), As set forth in the suit, the use of NAF 

is a biased and· inherent fraud upon consumers In the alleged 

independence of 1he forum for arbitration awards. The use of NAF for 

arbitration filings, as in this situation, is a fraud upon consumers,. It Is 

Inherently deceptive, biased and violates one or more protections 

. afforded by our courts, and by the SC Consumer Protection Code .. 

15. SC Code 37-5-107 mandates that a consumer cannot waive any rights 
. ", '. - .' . 

pursuant to the SC Consumer protection· Code. SC Code 37-5-113 

s1~;ltes that any deficiency shall be asserted by the creditor in the county 
. . & 

of.the consumer's residence. ~C Code 37-1-20~ (10) prohibits Defendant 

from requiring a sepafate fotum apply. 

·16 .. pralntlff has been damaged by the entry oftraudulent jUdgment In case 

2006-CP-23~3740 

CAUSESOF ACTION 

FOR A FIRST CAUSE OF ACTioN 
\ 

. . 

Vacation of the Judtlll~enf· 
17. The above paragraphs are restated. 

18. Defendant willfully and recklessly failed to properly obtain personal 

jurisdiction over Plaintlff, falled to inform Ihe Court of the obJection; and 

committed fraud upon the trial. oourt In submitting its motion for 

enrollment. 

19. Plaintiff seeks to vacate the underlying Judgment, 2006-CP·23.3740, 

and for costs and fees . 

FOR A SECOND CAUSE OF ACTION 

UTPA 
2.0. The above paragraphs are restated. 
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21. Defendant subverted the procedures for the flllng of the suit, committed 

fraud upon the court. 

22. 'Defendant violated one or more ~tatutes of the SC Consumer Protection 

Code. 

23. Defendant engaged the servic~s of the NAF, a biased and unfair forum, 

to further its scheme ... 

24. The blatant unlawful process followed by Defendant, .and the Intentlonal 

fraud upon the trial court, can be and has the repetition for being,. 

repeated on other. members,of the public. 

25. Plaintiff has been damaged by the knowing, willful and malicious conduct 

of Defendant. . 

26. The complained of conduct is a violation of SC Code 39"5-20 . 

. 27. Plaintiff seeks damages pursuant to SC Code 39~5-140 and costs and 

attorney's fees .. 

FOR A THIRD GAUSE OF ACTION 

,ABUSE OF, PROCE.SS 
28. lhe above par~.graph$ are restated.'. 

29. The blatant unlawful consists of lwo elements: ·an ulterior purpose! and a 

willful act'ln the use of the that is not proper in 'th~ regular conduct of the 

prQCeedlng. The ulterior purpose is to collect 01'1 a oebt by the use of 

foreign arbitration that Is biased; designed to harm consumers, followed 

by Defendant, and the Intentional fraud upon the trial court, can be and 

has the repetition for being repeated on other membe,rs of the public. 

30. Plaintiff has been damaged by the willful and wanton conduct of .' 

Defendant. ' 

31. Plall)t61ff seeks actual and punitive damages .. 

FOR. A FOURTH CAUSE OF ACTION 

NEGLIGENCE 
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32. The above paragl'aphsare restated~ , 

33. Defendanfs violation of the Rules of Civil procedure, and the various 

sta1utes of the SC Consumer Protection Code, and the knowing use of 

NAF, breached duty to Plaintiff. The violation of statutes designed to 

protect persons such as Plaintiff constituies per S9 vl1egligence. 

34. Plaintiff has been damaged by the willfUl 'and wanton conduct. 

35. e bfatantunlavlful consists 01 two elements: an ulterior purpose, anq a 

willful act In the use of the that is not proper in .the regular conduct of the, 

proceeding. The ulterior purpose is to, collect on a debt by the use of 

foreign arbifra110n that Is' bIased, d(1s1gned to harm c?nsumers, follo\'ved " 

, by Defendant,and the Intentional fraud I)pon the trial court,can be Elnd 
•• , I • 

has 1he repetition for being'repeated on other members of the public. 
, , 

36. Plaintiff has been damaged by thewlllflli arid wanton conduct of ' 

Defendant. 

37, Plaintiff seeks actual and pun~ive damages. 

FOR A FIFTH CAUSE 9F At;;TION . ' 
Violation of the SC CPC 

38. The above paragraphs are,re$tate~L 

,39. Defendant violated one or more the sec PC statutes In mandating the 

for~jgn arbltretion forum .. 

-40. Plaintiff seeks damages'for.violation of one or more sections in the title 

pursuant to se Code ,37-5-203(8), 

WhereforeJ PlaintIff prays for relief as follows: 

Vacating ihe judgment entered against Plaintiff; 

And the relief set forth above. 
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And, such olher relief as the Court may award at law or equity. 

JURY TRIAL REQUESTED 

Spartanburg,' South Cafolina. 
May 10,2010 .' 

DAVID C. ALFORD, p.e. 

iL/::;}) 
P,O .. Box 6326 
Spartanburg, South Carolina 293,04 
(864) 574~0870 

ATTORNEY FOR PLAINTIFFS 
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STATE OF SOUTH CAROLINA ) 
) 

IN TIlE COURT OF CO~1MONPLEAS 

COUNTY OF GREENVILLE ) TIDRTEENTH JUDICIAL CIRCUIT 

Mark Christianson, 71110 JUL 20 AM II) o 2 CIVIL ACTION NUMBER: 10-CP-23-3?93 

. . fj I E;i· C: ,. ..... :;~: C;} f~ I 

. Plamtlt~~::::·::;~, ~" "'1 .;.) . 
.I •••• ~ ... '.' I. .., '. \ • 

\ n ~ ~~ r ,A: '! I .) 

VS. 

IvIDNA America Bank NA) 

. ) 
) 
) 

. Defendant. 
) 
) . 

----~------~------~----) 

ANSWEROFDEFENDM~T 
lVlBNA AMEIUCA BANK NA 

(General Deniill) 
(Jury Trinl Requested) 

Defendant MBNA America Bank NA answers the Complaint as follows: 

FOR A FIRST DEFENSE 

1. D~fendantMBNA America BankNA hereby answers the Complaint with a gener~l 

denial by denying each and every allegation not specifically admitted and by demanding 

strict proof thereof. 

FOR A SECOND DEFENSE 

2. The Complaint fails to set forth sufficient facts to constitute a colorable cause of action 

and, therefore, should be dismissed pursuant to Rule 12(b)(6), SCRCP. 

FOR A THIRD DEFENSE 

3. Plaintiff's claims are barred by the doctr1.11e(s) of res judicata and/or collateral estoppel. 

See MBNA America Bank NA v. Mark Christianson; Memorandum Opinion No. 2010-

MO·003 (Feb .. I, 2010), wherein the South Carolina Supreme COUlt affIrmed the decision 

of the Circuit COUlt pursuant .to Rule 220(b)(1), ~CACR, which disposed of the parties' 

dispute, as articulated within Plaintiffs May 13,2010 Complaint. (I) 
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WHEREFORE. Defendant respectfully i'equests that: 

a. Plaintiff takes nothing by this action; 

b: A judgment of dismissal be entered in favor of Defendant; 

c. Defendant be awarded the costS of suit incUlTed; and 

. d. Defe11dant be awarded such other and further relief as the Court deems 

proper. 

By: 

Columbia, South Carolina 

~/-+-"IfJ~:..y~, ---'-. ---', 2010 . 

RespectfuUy submitted, 
COLLINS & LACY, P.C.· 

t 

, 

. CH]UST~STEGN.UUER 
cstegmaier@colHnsandla~y.com 
AlvfY L. NEUSCHAFER 
aneuschafer@collinsandlacy.com 
1,330 Lady Street, Sixth Floor (29201) 
Post Office Hox 12487 
Columbia, South Carolina 29211 
(803) 256-2660 
(803) 771-4484(f) ( 

ATTORNEYS FOR DEFENDANT 

... (Jury Trial Requested) 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COlYlMON PLEAS 
) 

COUNTY OF GREENVILLE ) CIA NO: 10-CP- 23 - 3793 
) 

Mark Christianson ) Plaintiff's Brief. 
Plaintiff ) 

v. ,) 
:MBNA America Bank NA )' . 

Defendant ) 

STATEMENT OF THE ISSUES " 

Plaintiff origi~ally filed a motion to vacate a judgment entered on a 

foreign arbitration award. MBNA v Christianson 2006-CP-23-3740. The 

Motion was denied by the tria', court, and the' issue was appealed. The SC 

Supreme Court heard the appeal, and denied the appeal. The Motion was 

filed under Rule 60, SCRCP, and the Motion, in itself, ,was not timely made. 

However, as pointed out by the Supreme Court, the Plaintiff has the right 

under Rule 60 to file a separate suit for relief. This suit followed. 

Essentially, Plaintiff seeks to vacate the j\Jdgment. And, because of the 

conduct by MBNA in obtaining the judgment, Plaintiff seeks recovery of 

damages for the negligence; unfair trade practices and abuse of process., 

and SC Consumer Protection Code. 

The Record on Appeal (ROA) from the appeal in the case 2006-CP-23-

3740 is attached as the main Exhibits to be submitted. The below brief 

references the pages of the ROA.A filing by the Attorney General of 

Minnesota alleging deceptive practices involving the, Nationa' Arbitration 

Association is attached, as referenced in the Complaint. 



HISTORY OF THE CASE 

, Absent any ,Civil Cover Sheet, or' caption assigned by the Clerk of Court, 

MBNA served a Notice of Application to Confirm Arbitration Award dated May 3, 

2006 '(ROA 3), upon Defendant Christianson as shown by Affidavit of Service of 

the Greenville County Sheriff's Office ·(ROA 4). Service was effective May 16, 

2006. 

It is significant to note that this service did not include any copy of the 

underlying arbitration award to be enrolled, or the underlying arbitration 
" . 

agreement. Further, ,the Notice of Appiication contai~ed as its Caption the entry 
, .' 

"File No. 237536." No CP number was assign~d. , 

, On June 1. 2006, Defendant, thr~ugt:) his counsel, attempted to me an 

Objection to Notice of Application {ROA 5), '~ith serVice upon Plaintiff through its .' ' 

counsel. Defendant's counsel David C, Alford 'filed 'his affidavit with 
'. " '. ' 

accompanying disclosure (ROA-B) by the Offic~ . of' the Clerk' of Court for 

Greenville County that the filing was not recorded absent. an assignment of case' 
" . . " (', 

, Number. ' 

Plaintiff was ,served with the Objection on June 1, 2006, as verified on the, 
• • 'L • , 

Certificate of Service (ROA 7). 

Despite the Objection, Plaintiff then undertook the following action: 

On June 13, 2006, Plaintiff .filed its Application for Confirmation of 

Arbitration, Award', with attendant Civil Action Cover Sheet and a 

certificate of service upon the Defendant (ROA 9); paid its $150 filing 

fee, 

2 



, Upon filing on June 1.3, 2006, the Clerk of Court assigned the 

Application the case number 2006-CP-23-3740. 

Plaintiff never attached its arbitration agreement or the arbitration award to any 

of its filings. ' 

With the Application, Plaintiff then filed a Motion for enrollment of the 

arbitration award (ROA 9). On June 19, 2006, the Clerk of Court issued its form 

Notice of Non-Jury Hearing Date (ROA 16) setting July 27, 2006, as the date for 

the hearing. This standardform includes the f9110wing language for adherence 
, 

by Pla.intiff: 
" 

. '. " :'. . " . 
IT. IS THE MOVING,PARTY'S RESPONSIBILITY TO NOTIFY ALL 

. ..' '. .. 

COUNSEL ANDIOR PARTIES OF THE DATE AND TIME OF THIS 

MOTION H'EARING. .', ,:' ' , 

, . 

"Despite setting the hearing date, it is believed Plaintiff submitted a proposed 

order for the Court This is SUbstantiated by the Findings set out in the Order of 

Court by the Honorable Edward Miller dated 9/26/07 (ROA 1), wherein the 

Finaings in ~ 3 include: 

3. On June 2, 2006 Attorney Gilbert [Plaintiff's counsel] sent an 

Affidavit of SerVice, an Application for Confirmation of Arbitration 

Award" A Certificate of Service, a proposed Order of Court and a 

, filing fee to the Clerk of Court with a copy to Mark Christianson. ' 

No hearing was held. Instead, the Honorable GE Welmaker issued its Order of 

6/16/06 (ROA 2), 'enrolling a judgment obtained by Plaintiff in the National 

Arbitration Forum as against Defendant. 

3 



Following the entry of the Order enrolling the judgment, on June 29, .2006, 

Plaintiff then clocked -with the Clerk of Court its purported copy of the underlying 

arbitration agreement (ROA 17). It is significant to note that the filing was not 
\ ' ~, . 

'served upon the Defendant, and was fil~d after the Court signed' the proposed , 

qrder enrolling the judgment on June 16, 2006. Further, this filing is absent any 

supporting affidavit, or any other indicia showing the agreement even pertains to 

the Defendant. 

. .' . 

As set out In Defendant Mar,k Christianson Affidavit(ROA 57), Appellant never 

'received notice of' the, hearing br any' other communication regarding the 

propos~d 9rder or the'~ntry of the Order, until he attempted to refinange his 

mortgage and was informed of the enrolled judgment. . '. " 

/ 'Defendant filed his Motion to vacate the judgment (ROA 25). Defendant filed 

his Motion and supporting Mem'orandum (ROA 29), along with the supporting 
, / '. '. 

, affidavit of MarkChristians.on (ROA57) and.,of his 'counsel David C. Alford (ROA' 

58). 

In response, to the Motion" Respondent filed its Memorandum "of Law (ROA 

,42). With that Memorandum, PlaintiWattached its copy of theAward issued by 

, the National, Arbitration Forum. ' This is the first record of such Ord~r issued by 

the Arbitration proceeding. " 

Also attached to, MBNA's Memorandum is a letter addressed to Defendant's 

counsel, dated March 5, 2007 (ROA 24), concerning another matter that was 

, before the Court of Appeals. This letter is from. Plaintiff's counsel and,addresses 
, " 

a Return to Respondents Motion tc? Dismiss ~ri Appeal filed by this same Plaintiff 

in another matter (see MBNA v. Christianson, (Opinion No. 4349 Heard February 
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" 

5,2008....; Filed March A, 2008) 1 dealing with an unsuccessful 'appeal by MBNA 

to overturn a trial court order denying enrollment of arbitration. 

, By Affidavit of Defendant's couns.e,1 David C. Alford (ROA 58), counsel denies 

receiving a copy of any hearing in this matter, nor the Order issued by the Court, 

nor the Order purportedly attached to the March 5 letter. 

Following a hearing on September 6",2007, the Honorable Edward Miller issued 

his Order. on' 9/26/07 (ROA 1) denying Defendant's' Motion to vacate the 

judgment, and an Appeal followed, which was denied as not made timely as a 

,Motion under Rule 60.~ However, Plaintiff rE?tains the right to pursue a suit. This 

suit followed. 

ARGUMENT 

Plaintiff was denied Procedural and Substantive Due process 

MBNA filed its Notice of Application' [for enrollment of an arbitration 

award] on Defendant, 'with no caption, and absent any filing with the Clerk of 

Court. When Def~ndantattempted tofile an Objection, the Objection' could 

riot be clocked into the record because of the abs~nce of a Caption number. 

Then, despite being served with the Objection, MBNA failed to disclose to the 
'. ' 

court that it· receive? 'an Objection. Later, MBNA clocks in a Civil CoVer 

. sheet" a Motion to enroll the judgment, but MBNA never'sends a Notice of 

Hearing date as mandated' by the ,clerks office. Instead, MBNA submits a 

form order for its enrollment of a judgment for the Court to sign, all'the while 

failing to advise the Court, of any Objection filed by the Defendant. See ROA 

64 - 68; Tr. p; 3, I. 10 -po 7, I. 13, 

1 This referenced appeal involved the same parties, denying the enrollment of an arbitration award on 
another matler involving arbitration., 
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'This procedural history turns the Rules of Civil Procedure, and any 

semblance to procedural or substantive due process, on its head. 

The Trial Court properly- recognized the troubling aspect of this history. 

As acknowledged by the Trial Court, this particular procedural history 

denies Mr. Christianson due process of law. He filed his objection [to 

the application to enroll the arbitration judgment]. He was not given 

an opportunity to be heard. 

ROA 73; Tr. p. 14, I 19-22. See also the comments by the Trial Court ROA 71 

p, 10, I. 9-13; ROA 73, p. 14; I. 15 - ROA 78, p. 19, I. 12; ROA 79, p. 21, I. 6-

ROA 80, p., 22, I. 19; See also Order of October 1, 2007 (ROA 1), page 2 

("express[ing] concern regarding the lack of a uniform procedure .... [and] [t]he 

establishment of uniform procedures would serve t9 protect the parties' due 

process rights.") 

Finally, the Order ',of October 1, 2006, denies the motion. under Rule, 

60(b) finding the motion was· not timely filed. Order of October 1, 2006, at 2 

(ROA 1). There, was no discussion in the transcript concerning the 

meritorious defense, although the issue of lack of subject matter jurisdiction 

. Was raised in the fy1otion to vacate. The only notice relied upon by MBNA and 

the Court is a letter, to Defen~ant's counsel regarding another matter on 

appeal. 

Rule 60(b), SCRCP, reads 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 

Evidence; Fraud, etc. On motion and upon such terms as are just, ' 
J 

the court may relieve a party or his legal. representative from a final 

judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 
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·. (2) newly discovered evidence which by due diligence could not 

have been discovered in time to· move for a new trial under Rule 

59 (b); 

(3) fraud, misrepresentation, or other misconduct of an adverse 

party; 

(4) the judgment is void; 

(5) the judgment has been satisfiec:l, released, or discharged, or 

a prior judgment upon which it is . based has been reversed or 

otherwise vacated, or it is no longer equitable that the judgment 

should have prospecti\(e application. . 

The motion shall be made within a reasonable time, and for 

reasons (1), (2), and (3) not more than Ol1e year after' the judgment, 

order or proceeding was entered or taken. A motion under this 

subdivision (b) does not affect the finality of a judgment or" suspend 

its operation. This rule does not limit the power of a court to 

entertain an independent action to relieve a party from a 

judgment, order, or proceeding, or to set aside a judgment for 

fraud upon the court. During the pendency of an appeal, leave to 

mak~ the motion must be obtained from the appellate ~ourt. Writs of 

coram nobis, coram vobis, audita querela, and bills of review and bills· 

in. the nature of a bill of review, are abolished, and the procedure for 

obtaining any relief from a judgment shall be: by motion as prescribed 
. . 

in these rules or by an independent action. 

Emphasis added 

This is the essence of the procedural and substantive due process that 

Appellant was denied. 
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, ., ~ 

The process for filing and serving an Application to enroll a foreign 'arbitration 

award is not precise. The SCRCP is not clear on whether the filing of such 

Application is a pleading. However, the Notice of Application filed by' Plaintiff 

asserts the filing is made purs'uant to the SC Uniform Arbitration Act, SC Code 

15-48-10 et seq. ' 

. ' '. . 

, The SC UAA reads in pertinent section: 

§ 15~48-170. Applications to ,court. '. 

Exceptas otherWise provided, an application to the court under this 

chapter shall be by motion and shall be heard in the manner and upqn 

the' not.ice provided by law or rule of court for the making and hearing . 

of motions. Unless the parties have agreed otherwise, notice of 

an initial application for an order shall be served in the manner . 

provided by law for the service of a sl.!.minons in an action~ 
'Emphasis added . 

RU,le 3, ?CRCP, governs the com~encement of 'an action; and states the'. 

proc~edings are commenced when the summons and complaint are filed with the 

Clerk of Court., Thus, there can be no service of ~he pleadings until the rna'tter 

has been clocked with the Clerk., It is undisputed -that the only notice to 
, . 

Defendant Appellant of the Application' was the Notice of Application, 

which was never clocked with the Clerk of Court prior to service. 

_ I n violation of SC Code 15,.48-170 ,neither the Notice of App'lication nor . . .. 

the Application itself was clocked into the Clerk of Court's office until June 13, 

2007. Both services, the Greenville Sheriff on May 11 (the Notice of Applicatio'n) 

, a'nd the purported mailing on May 30 (the Application) were "served" prior to any 

filing' with the Clerk of Court office. 
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As asserted in Defendant Appellant Memorandum (ROA 29): ' 

The Certificate of Service completed by the Greenville County Sheriff 

Office contains "case No: 237536" This certificate shows service on May 

11 and executed by the Sheriff's Office on May 16. The copy "clocked" in 

June 13, 2006 contains the stamped Clerk of Court caption 2006-CP-23-
, , 

3740. The "case' no 237536" referenced and refleCting the document 

served by the Sheriff's department is for a prior case MBNA v. Christianson 

2005, -CP-23-7536.2 This case denied the arbitration filin'g by'MBNA (not 
, , ' 

sure jf different acc;:ounts as nothing has been present~d to differentiate this 

, matter with the prior Christianson matter), which MBNA had on appeal at ' 
. ' . '. . 

that time: The certificate is attached withthe "case no" and caption circled. 

MBNA failedfo comply with any of the rules in enrolling its arbitration 
'. ' 

judgm'ent, and 'failed to comply with any 'service requirement., This is 'a .fatal flaw, ' 
. " - " 

and any' enrollment should be vacated.' 

M£?NA admits the lack of certainty in .the filing of these type of foreign. 

arbitration, awarqs. See ROA 69,Tr. p. 8, 1.6~ ROA 70; p. Q.I.,12. (admitting 
'. , . ". ,. 

there are "no rules governing the application for confirmation" and that "the initial 
-,". . 

, procedure, of filing the, application is not working.") , 
,,' 

MBNA failed to advise the Court of Plaintiff's Objection 

Attorneys are officers of the Court. Attorneys are subject to Rule 407, 

Rules of Professional Conduct, and specifically Rule 3.3(d), Candor Toward 

tht? Tribunal. Apparently, MBNA counsel acknowledged receiving the 

Objection served by Defendant, but failed to so inform the Court when it 

2 As argued at the hearing, it is unclear whether this arbitration award is for the same award as in a prior 
matter behveen the parties, or for a different account. See Tr. 3, 1.19-24. 
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decided to submit its proposed order for the judgment. MBNA counsel stated 

to the Trial Court 

On June 5th
, we received the objection to the notice of application. I 

- . 
assumed it had been filed with the Clerk. I only learned very recently 

that this was not the case. On June 16th
, Judge Welmaker signed the 

order of court confirming the arbitration. 

ROA 70,Tr. p. 9, I. 21-25. 

Further, MBNA admits 

And we had already sent the. application for filing at that point [upon 

receiving the Objection], There are Some unfortunate timing issues in 

this case." 

ROA 73,Tr. p. 14, 12-4 (emphasis added).· 

It is interesting to question how counsel'could "assume" it had been 
\ -

filed with the Clerk when MBNA never had filed anything with the Clerk's-

office until, June 13. Obviously, counsel never informed the Court of the 

o"bjection it had received despite submitting a proposed order. But despite 

its admission to knowing ot" the Objection being filed, MBNA then dismisses 

the app.earance of counselor the Objection Itself by arguin.g asfollows: 

-Now, we sent.the application to Mr. Christianson on June _2 nd .of 

last year. At that point Mr. Alford [Christianson's attorney1 was not in the 

case. Judge Welmaker signed the -order. It was sent to the Clerk for 

filing. It was distributed by the Clerk.' I had nothing to do with that. 

ROA 71, Tr. p. -10., I. 17-21. 

MBNA had knowledge of the Objection and appearance by counsel, yet 

MBNA failed·to provide any copy of the proposed order, or other documents, 

submitted to the Court to opposing counselor the Defendant. 
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MBNA counsel acknowledges that the applications to enroll arbitration 

awards is in the "development stage." ROA 71, Tr. p. 10, I. 7-8. and further 

. admits 

Now, in some counties, when that order [referring to Judge Welmaker's 

order enrolling the judgment] is returned, they notify all parties. I found 

. out recently that Greenville County does not so that. This is one of the 

reasons we. need rules governing this procedure. 

ROA 71, Tr. p. 10" I. 22-25 (emphasis added). 

MBNA's defense' to its shabby procedural process is to shrug off any 

concern as only "unfortunate timing issues" 

MBNA places all burden on notification upon the Clerk of Court. 

However,its service. on Defendant was prior to any filing with the Clerk. It 

.submitted a proposed order .for Judge Welmaker to sign then never bothered 

to inform the Trial Court it had received an Objection." .abdicating its Rule of. 

Professional Responsibility in. hope the Clerk of Court would so inform the 

Trial Court. 

Finally, even though MBNA admits the Clerk's office never served the 

Order enrolling the judgment, MBNA relies upon the inclusion in a letter to 

Defendant's counsel, . cOFncerning another matter on appeal, as notice of the 

enrolled Order .. See letter Exhibit to MBNA Memorandum of Law, letter dated· 

March 5, 2007 from Edward Gilbert to David C. Alford (ROA 24,. ROA 42) . 

. See also Affidavit of David C. Alford (ROA 58). However, as the Objection 

never could be clocked, counsel could not be counsel of record, and the 

Order was never served upon Christianson. Christianson was informed of 

the entry of the judgment when he attempted to refinance his residence. See 

Affidavit of Christianson (ROA 57). 
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·MBNA Arbitration enrollment was defective 

A recent case is seminal with respect to the process involving enrollment of 

a foreign arbitration award, and specifically an award obtained by MBNA 

before the. National Arbitration Forum. MBNA v. Christianson (Opinion No. 

4349 Heard February 5, 2008 - Filed March 4, 2008)3 

Before a circuit court confirms an arbitration award subject to the 

Federal Arbitration Act, there must be evidence of an arbitration 

agreement. 9 U.S.G.A. § 13 (1999). 

At no time prior to the Trial Court signing the proposed order on June 16, 

2006, did MBNA attach with the original filings any copy of the underlying 

arb'itratiori agreement. Further, MBNA had not submitted the award. 

Only after the Order of June 16, 2006 was signed, did MBNA submit to 

the clerk of court for filing a purported arbitration agreement, (ROA 17). 

,'This "Agreement" is not signed, has no affidavit, and has no indicia that it 

. even applies, to this Defendant. 

As set out· in the procedural history, . and as running afoul of the requirements· 

recognized in Christianson, the failure to attach the underlying arbitration 

agreement and the arbitration award' when first enrolling the application for 

enrollment of the award is fatal. Neither of these documents was attached. The 

arbitration agreement was submitted absent any affidavit Dr any other indicia that 

it was enforceable as against this Appellant, and after the order was sig!led by 

Judge Wei maker. 

3 This referenced appeal involves the same parties, denied the enrollment of an arbitration award on another 
matter involving arbitration. 



The Judgment should be vacated 

As allowed by Rule 60, this judgment, should be vacated.' MBNA's 

conduct in obtaining the judgment was essentially fraud upon the court, woefully 

absent in compliance with the rules to enroll an arbitration award, and failed to 

follow any of the rules of civil procedure. 

II. As to NegUgence, Unfair Trade Practices and Abuse of Process. 

I' 

The conduct of MBNA in enrolling an arbitration amounts to willful' 

negligence as to adherence to the rules of civil procedure,. The rules are 
. . .. . 

designed, especially with respect to serving summons and complaints, to place 

defendants on ,notice, of the suit. The rules are designed to protect persons such 

as Plaintiff. 

Under the common law, violation of statutes , and rules, designed to 

protect persons such as plaintiff is negligence per se. ' The conduct is willful and 

wanton. 

Piaintiff is entitled to damages, even if $1 nominal,' and an award of 

punitive damages. 

MBNA does not argue' that their conduct' is limited to Plaintiff. The 

manner in which it enrolls foreign arbitration judgments is unfair and deceptive 

not only to Plaintiff, but to the judiciary system, and any person searching public 

records for judgments against persons such as Plaintiff. 

, 13 



· Finally, denying Plaintiff an opportunity to challenge the arbitration award 

by its negligent enrollment action is an' abuse of the process involving this civil 

court. Knowing Christianson objecfed to the other arbitration "award" and 

successfully defeating that enrollment, MBNA chose to twist the rules in this 

forum to obtain its end from the arbitration process. 

,MBNA's use of the arbital forum violates SC Consumer Protection Code, 

specifically SC 37-5:-.11~, which reads 

, § 37 -5-113. Venue, complaint, stay of enforcement of o.r relief from 
default judgment·, .. . . 

An action by a creditor again~t·aconsumer arising from a consumer credit 
transaction shall be brought in, the county ,of the consumer's residence " 
[Section 37-1-201(6)], unless an action is hrought to enforce an interest in 
land securing the consumer's obligation, in which case the action may be 

, brought in the county in Which the 'land or a part thereof is located. If the. 
county of theconsunier's residence has changed, the consumer upon 
motion . may haVe the action removed, to the county of' his , current 

, residence.'lf the residence of the consumer is not within this State, the 
action may be brought in the· county in which the sale, lease or loan was 
made. If the initial papers offered for filing in.the action on their face·show 
noncompliance with this section, the clerk of court shall not accept them. 
The court may change the place of trial as otherwise provided by law. 

Moreover, SC Code 37-f-201(10). would preclude the use of a foreign forum' 

(10) Each of the followingagreemehts or provisions of ari agreement by a 
consumer who is a resident of this State at the time of a consumer credit 
transaction is invalid with respect to the transaction: 

(a) that the law of another jurisdiction apply; 
, ., 

(b) that the consumer consents to be subject to the process of another 
jurisdiction; ',. 

(c) that the consumer appoints an agent to receive service of -process; . 

(d) that fixes venue; 

'14 



(e) that the consumer consents to the jurisdiction of the court that does not 
otherwise have jurisdiction 

Finally, Plaintiff. cannot waive these rights 

§ 37-1-107. Waiver; agreement to forego rights; settl~ment of claims 

(1) Except as otherwise provided in this title, a buyer, lessee, or debtor 
may not waive or agree to forego rights or benefits under this title. 

It is a. basic protE?ction of the SC Consumer Protection Code that any" 
. . 

deficiency asserted by MBNA had to be conducted in the cqunty of Greenville. 

, ' This Was liot done. 

reads 

.' ~. 

Plaintiff is entitled to damages pursuant to SC Code 37-5-202(8) which' 

(8) In an action in which,;'t is found that a creditor has violated this title, the. 
court shall award to the consumer the costs of the action and to his. 
attorneys their reasonable fees. In determining attorney's fees, the amount 
of the recovery on behalf of the cOnsumer is notcontrol,ling. 

September 15, ,2011 

Respectfully submitted, 

fA C(!)l 
David C. Alford, 
David C. Alford,P.C. 
P. O. Box 6326 , 

,Spartanburg, South Carolina '29304 
(864) 574-0870 
Counsel for Appellant Christianson 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 

MBNA AMERICA BANK, N:A., 
. Plaintiff, 

- -vs-

IN THE COURT OF COMMON PLEAS 
FOR THE 13TH JUDICIAL CIRCUIT 

Our file no. 237536 

Case No. 2006-CP-23-3740 . 

) 
) 
) 
) 
) 
)­
) 

~ a 
~ -· MARK CHRISTIANSON, . 

Defendant. 

ORDER OF COURT 

~C"r 
~~rrt r-I""C? 
I?'~?­
±?r<' 
s~~. 
~("1o 
~o-'f'\ 

. ~'Ift<;; 
THIS MATTER coines before the Court on the Defendant's Motion40~cate 

. ....:;0 --' 

Judgment. Due notice was given and the matter was called in court on Thursday, . 

September6, 2007. Attorney David C. Alford appeared for the Defendant. Attorney 

· Edward E. Gilbert appeared for the Plaintiff' 
.. 

The Court will treat this as a Motion for Relief From Judgment in accordance . 

\ -

with Rule 60(b) of the South Carolina Rules 'of Civil Procedure. The motion is addressed 

to the sound discretion of the Court. Mitchell Supply Co. v. Gaffuey, 297 S.C. 160,375 

'S.E.2nd 321 (et. App. 1988); Ammonsv. Hood, 288 S.9. 278, 341 S.E.2nd 816 (Ct. App. 
. . 

· 1986). 
. . 

. The Court makes the following firidings: . 

1. A Notice of Application to Confinn Arbitration Award was personally served 

upon Mark Christianson according to the Affidavit of Deputy Sheriff Ronnie.M. Petit on . 

May 11, 2006. 

2. On June 1,2006 Attorney Alford attempted to file an Objection to Notice of 

Application to ConfinnArbitr~tion Award but it was rejected by the Clerk because no 

case number had been assigned. Attorney Alford sent a copy of the Objection to 

Attorney Gilbert, which was received by him on June 5, 2006. 

3. On June 2,2006 Attorney Gilbert sent an Affidavit of Service, an Application for 

Corifinnation of Arbitration Award, a Certificate of Service, a proposed Order of Court 

and the filing fee to the Clerk with a copy to.Mark Christianson. 

ROA1 
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4. . On June 13,2006 the Clerk docketed the Application and apparently routed it to 

. Judge Welmaker.: On June 16,2006 Judge Welmaker signed an Order of Court 

confirming the arbitration award and the Order was docketed by the Clerk on June 21, 

2006. 

5. On March 5, 2007 Attorney Gilbert sent a letter to Attorney Alford in which he 

advised of the entry of the aforementioned Order of Court and enclosed a copy Mthe 

Order: 

6. On July 17,2007 Attorney Alford filed the present Motion to Vacate Judgment. 

Based upon these findings, the Court expresses concerns regarding the lack of a 

-uniform procedure for th~ filing ~f applications for confinnation of arbitratioh awards. 

Attorney Gilbert has advised the C()urt that there are no rules governit:lg this procedure 

although he has brought the matter to the attention of Judge WilliamL. Howard, Sr., the 

Chairman of the Conlinission on Alternative Dispute Resolution. The es~ablishment of 

uniform procedures would serve to protect the parties' due process rights. 

The procedure for the filing of applications for connrmation of arbitration awards 

is statutory. Section i 5-48-170 of the South Carolina Cod~ of Laws, "Application to 

court," provides that: 

Except as otherwise provided, an application to the court 
under this chapter shall be by motion and shall be heard in 
the manner and upon notice as 'provided by law or rule of 
court for the making and hearing of motions. Unless the 
parties have agreed otherwise, notice of an iilitial· .' . 
application for an order shall be served in the manner 
provided by law for the service of a summons in a civil 
action. . - . 

To prevail on a Motion for Relief from Judgment under Rule 60(b) the Defenaant 

must show to the Court a meritorious defense to the underlying claim and the motion . . 
must be timely filed. Bowers v.Bowers, 304 S.C. 65,403 S.E.2nd 127 (Ct. App. 1991). 

While the court has concerns about the procedures for confirmation, the Court finds that 

the motion is not timely filed and therefore must be denied. It is therefore, 

ROA 1-A 
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ORDERED ADJUDGED AND DECREED that the Defendant's Motion to 

Vacate Judgmen~ is denied and Judge Welmaker's Order of Court filed on June 21, 2006 

remains in full force and effect. 

,BY THE COURT: 

2i:2( lJr fU~J. 
Edwarci W. Miller' 
CircuIt Judge' 
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STATE OF SOUTH CAROLINA ). 
) 

IN THE COURT OF COMMON PLEAS . 
FOR THE 13th JUDICIAL CIRCtnT 

, coUNTY OF GREENVILLE ) 

.. :MBNA AMERICA BANK, N.A., 
Plaintiff, 

, -vs- , 

:MARK CHRISTIANSON, 
, Defendant(s); , 

A . E~.I~.No. 237536 ZUilb ..JUN 2 I ts 4 b 

) 
) 

;ILEO'CL~K OF Ctruise No. 2006-CP-23-' 
GREEI-NP LE CO. S.t::, 
-</)1...",·:'10("-"-11.,_·, ii-- .~ c: Y~'l .. 1'.:!"'t -":'.': . . 

) 
) 
) 

, ' 

ORDER OF COURT 

THIS MATTER comes before the Court on the Application ofthe Plain.t'iff, 

1v.ffiNA AMERICA BANK, N.A., to confum an Arbitration Award accordingto the 

Dniformk-bitratidn Act, South 'Carolina Code of Laws §§ 15-48-1 0 etseq.,and 

IT APPEARlNG TO THE COURT that on August 29,2005, the National 

Albitration FortUll entered an Award in favor of the Plaintiff (Claimant), 1vfBNA America 

Bank, N.A., and against the Defendant(s) [Respondent(s)], Mark Christianson, in the,total 

.Gl.Il!owit of$11,141.33 and it further appearing that due notice of the Award and of this 

, Application has been gi,:,en to the Defendants according to the Uniform Arbitrati~n Act, 

, it is therefor~ 

ORDERED, ADJUDGED AND DECREED that the Arbitration Award is 

, co'nfmned,andjudgment shall be entered according to South Carolina Code ofLaw~ §15~ 

48·150. 

IT IS SO ORDERED.' 

'Dated: &//~ /!Ji/ - r 7 

BY THE COURT: 

A Certified Copy 

~~b.l.J~ 
Clerk of Court C.P. & O.S. 

• Greenville County, SC 
Dated G~d I- () (P , 
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---

,STATE OF SOUrH CAROLINA) IN THE COURT OF COMMON PLEAS 
) FOR THE 13 m JUDICIAL CIRCUIT 

--- ~---·G0VNT-Y--OF-,GREENV-IL.LE----,- ) -.- -,- - - - - - - - .- - -- --- ----- .--- - -- -c- -- .... --­

File no. 237536 

, MBNA AMERlCA BANK, N.A. 
Plaintiff, 

) 
) 

-VS-. >. NOTICE OF APPLICATION 
), . TO CONFIRM ARBITRATION 
) AWARD MARK CHRISTIANSON 

Defendan~s); 

To: ' M.:n-k Christianson 
,lOS Muirwood Dr. 
Mauldin, SC 29662-2325 

) 
) 

TAKE NOTICE that the Plainrlffherein has filed ormllfile an Application for 

Con~nnation ofthe.Arbitration Award entered on August 29, 2005, in accordance with 
, , 

. the Unifonn Arbitration Act, South Carolina Code of Laws §§ 15-48-1 0 et seq~, it being 

more than ninety (90) days sfnce the entry of the aw~d and no application having been -.. 
',~~ed to vacate, modify or correct the award. ' 

. . . . 

This notice is hereby s,erved upon you in a6cordancewith South C~olma.Code of 

taws §1548-170. 

At North'Charleston; South Carolina 
~ May 3, 2006 

- '--

Received rime May. 14. 2006 9:2PJM N0.JJ10 
, , .! ~ 

Respectfully sl:lhmitted, 

.. 

ERIC M. BERMAN, ?C. 

By:~~>~G"" 
. Edward E. Gilbert, SC Bar #71948 
. 5900 Core Avenue, Suite'402 
. :North Charlest9n, SC 29406 

(8,43) 414-5500 
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Sen.-jce ofPl'1lcess by: 

73134-0001 . , 

. Greenville County Sheriff's Office' 
Civil Division 

601 E. McBee Ave., Suite 210 
Greemille, South Cal'Olina 29691 

Phone (864) 282-0008 FlU (864) 235-9171 

Court Date: 

Par::ty Requesting Service ----------;f .. -:--7'-\ .. ': 1") 0 j?: Ill' .. . . 

E
RIC ... ;~'," .:.;': ~, - 2006~CP-23·- 31 QO 
. M. BERMAN, P.C. 

Attn: Ms', Helen M. Breen 
5900 Core Road 

. N ortb Charles~on, SC 29406 

~mNA America Bank, N.A.,et at, Plaintiff(s) 
_ vs.· 

~1a:rk ~hristianson, et aI.~nefenda~t(s) 

). 
) 
} 
) 

. ..' ..' ) 
. ) . 

............... ~.. . . . . ) 
............ ,.. • ............................. 04 ..... ! ........................................................................... . 

Case No: 237536' 

........................ 

N all1le .of Deputy:· Ronnie M. Pettit '. ......" undersig~ed, being duly sworn, deposes and says that 
"at"tiffie"of'servic'e:"iihe"was"overUthe age of twenty-one, was not a party to this. action~ 

. Date1fime.of Service 

, Plac.t of Service: 

that on ll-MaY-2006 06:05pm· 

at. ' 108 Muirnood Dr. Mauldin . " State of . sc , City of. _ .................................................... _._;.................................... ------...,......--
. Doclllrnents Served: the undersigned served the documents described as:' 

Notice of Application to Co~rJim Arbitration Award 

Service of llrocess on, 
. Person ~er\'ed, and 
Met bod. of Service: --------~------------~----------------By personally delivering them into the hands of same. 

Sign..ture of Deputy: stlf!:ed and sworn to before me this' 
. .~ ~ day of May, 2006. '. 

~Jf~J.~ 
, }.rotary Public for South Car0f!n~ hlr"".// /5l 

My C~mmissiori E~pires: I oJJ-:j~ v 

Undersigned declares under penalty of perjury 
that the foregoing is true and correct.' 

. -.:t 

~ . -.:t _-'-____ -rJ_1_-~F ~ ___ ~-~~ 
Ronnie M Pettit ~ 
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STATE OF SOUTH CAROLINA· ) 
. , 

COUNTY OF GREENVILLE 

MBNA America NA 
Plaintiff 

v. 
Mark Chnstianson 

.) 
) 
) . 

) 
, )~ 

) 
) 

Defendants ) 
----~------~~~~-

IN THE COURT OF COMMON· PLEAS. ' 

CA:. 06~CP-23-No Numb.er Assigned 

. File no 237535 

Objecticm to Notice of Applibation 
to Confirm Arbitration Award 

Defendant was served by the Sheriffs 'Office with a copy of Exhibit 1 attached 
hereto. fhe Notice of Application states it is served in accordance with SC Code 

·15-4~-170. .. '. ..... ..... . . .. .' 

Defendant objects to the Notice and moves to. deny the application. Moreover, 
s~rVice was insufficient., there is lack of ·subject matter jurisdiction, and' the 
award was obtained by sham.orn?n-existenfp~oceedings. 

Defendant m~ves to vacate the ~ward:pursuant' to SC Code 15-48-130 . 

Spartarourg, South Carolina 
June 1,2006 . 

. ", 

~DAV(D c. ALFO~D, P.C. 

k; W 
Da 'a C.· Alford 

. P.O .. Box 6326 
Spartan~urg, .$outh Carolina 29304 

. (864) $74-0870 . 

A TIORNEY FOR DEFENDANT 

ROA-' 5 . 1 
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,STATE OF SOUTH CAROLINA ) 
.) 

COUNTY OF GREENVILLE ) 

MBNA AMERICA BANK, N.A. 
, Plaintiff; 

-vs-

MARK CHRISTIANSON 
Defendant~s). , ' 

, 
CHRISTIANSON CO~R 

IN THE COURT OF COMMON PLEAS 
FOR THE 13 rn JUDICIAL CIRelliT 

) 
) 

File no. 237536 

) NOTICE OF A.PPLICATION 
) . TO CONFIRM: ARBITRATION 
) AWAR,D 
). 

--------------------~----~). 
To: Mark Christianson 

10& Muirwood Dr.' 
Mauldin, SC 29662-2325 . 

TAKE NOTICE that the Plaintiff herein ~as filed or, will file an Application for 

Coni)nnation of the Arbhration Award en~er~ on August 29, 2005, in accordance with 

. the Unifonn Arbitration Act, South ~aro1inaCode of Laws §§lS-48~lO et seq., jt being 

more than ninety (90) days since the entry oftbe award and no application having been 

~]ed to vacate, modify or correct the award. 

'This noti,ce is hereby served upon you in accordance with South Carolina .Code of 

Laws, §15-48-170. 

RespectfullY s~mittedJ 

ERIC M. BERMAN, p.e. 

BY:~?G · 
. Edward E. Gilbert, SC Bar #71948 ' 
, 5900 Core Avenue, Suite 402 
. North Charleston> SC 29406 

(843) 414.-5500 

At North Charleston, South Carolina 
May 3, 2006 . 

Receive& rime May. 14. 2006 9:21PM No. 1140 , 
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'STATE OF SOUTM CAROUNA ') (N THe COURT OF COMMON,PL5:AS, 
) , 

COUNTY OF GREENVILLE .) CA: 06~CP·23·No Number Assigned 
r 

.MBNA America NA , ) FHe no 237536 
Plaintiff ) 

, . v. )' Certificate of Mailing 
, Mark Christianson ) 

,Defendants ): 
; . .. . 

, The undersigned does hereby certify that he has:this date served Defendant's 
Objection 'to the Notice of Application upon the Plaintiff by depositing the same in 
the United States mail; with sufficient ,postage' duly attached the'reta, to tlit3 ' 
!o"~wjng address: ,. , I ' , , 

Edward E.' Gilbert ' 
, 5900 Core Avenue Ste 402 

.. North 9harleston,'SC ~9406 

As attorney for Plaintiff 

Spartanburg, South Carolina 
, June\ 2006 

DAvrp C. ALFORD, P.C. 

··!/lld! 
"~~Vid'C.~'fOIT~ " 
'P.O. Box 6326 " 
Spartanburg, South Carolina' 29304 

, (8~4)'574-0870 

A TIORNEY FOR DEFENDANT' 
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~ffi!E~~ . Office of tlie' Clerk~ of Court 
! .<.. f~' ~.«" \) . 
1 ~.!)t·:~., ";.: tn. . .' Greenville, South Carolina . 
\.?IiY-.;· ~y> . • . 
\.u~: . ~,'JI PaulB. Wickensimer 
\',,~ I J . . ',"-.~ :··>.:..s . Clerk of Court 

. '-.Jlli-..... / 
-Circuit Court Division 

Gl'eenvi Ue County Courthouse 
305 East North Street 
Greenville, South Carolina 29601 
(864) 467-8551 FAX (864) 467-8540 

'To: 

From: 'CLERK OF:COURT~ GREENVILLE· . . .: 
.' 

~-a • 
.. ~.'-',. . .' .. ' 

The ~boye~referenced do~ument is being r~~ed fo~ the fonowing reason(s): 

(1) ~!p.sn:umeIif not ~ignedldated, . 

Family Court Division' 
301 University Ridge. 
Post Office Box 757 

, Greenville, South Carolina 29602 
(864) 467-5800 FAX (864) 467-5856 

... 

(2) _Must include Civil cover Sh~t SCCA2~4 with all. original pleadings. . '" .' . . . . 
. . . Downloadablefile available at,wwlV.Sccouris,org Select FORMS; 9hoose COMMON PLEAS, thell SUBMIT 

• • " t • • 

(3) __ Mo.tion Fee of $25 ·is required for iil~ ~~t.ionsand proposed Orders {unless exemption claimed) . 
",. . . . 

(4) _Must have Motion and Order fu.[ormation Form SCCA233 for all Motions and pr~posed Orders. 
. ". Downloadable file available at www.sccourts.org Select FORMS,' Choos~ COMMON PLEAS, then SUBMIT 

(5) --::- Insufficient arpount of filing fee .. Correct amount fee:. _____ _ 

(6)' ~Copy.' Must f;le"origiDal .. 

(7) .....--:-N~t a GreenviJle County Case. 

. .' 

(8)'_ Venue chang~ to: _~ _____ .,...--_---,,.-_ 

(9) :.--Check or money order must be payable to Greenville County.Clerk'ofCourt. 

(i 0)..-,-Case. e~ded: Date: ____ .Reason ended: ____ ~ _______ _ 

(11) __ Check not signed, " 

(12)_ Case not found with this. caption. 

~_'. Q~S-e... 
-----------------------------~------------------------------~---

Please make the requ~sted changes and return the documents to our office for filing. Thank you. 

St,ffsignarure 0if) fL- Date ·Lt ll±I Di2A_8 



ERIC M. BERMAN, P.C. 
A TIORNEYS AT LAW 

637 WYCKOFF AVENUE 
WYCKOFF, NEW JERSEY 07481 , 

500 'VEST MAIN STREET, SUITE 212 
BABYLON, NEW YORK 11702-3035 

,500 NORTH GULPH ROAD, SUITE 350 
KJNG 0):;' PRUSSIA, PENNSYLVANIA 19406 

2990 BETHESDA PLACE, SUITE 603D 
'WINSTON-SALEM, NORTH CAROLINA' 21103 

TEL: 843.414.5500 
FAX: 843.414-5517 

TOLL FREE: 888-294-4490 
ERICBERMANPC.COM 

5900 CORE ROAD, SUITE 402 
NORTH CHARLESTON, SOU'~H CAROLINA 29406 

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE 

EDWARD E. GILBERT, ESQUIRE 

June 2,'2006 

Honorable Paul B. Wickensimer 
Greenville County Clerk 
305 EastNorth Street 
Greenville, ~C 29601 

Dear Mister Cl~rk:' 

In re: ',MBNA America Bank, N.A. v. Mark Christians'on -
Our file no. 237536" _ -

" - :MBNA America Bank, N.A. v. Scott A. Hamilton ,,-
Our file no. 249705 , _ . 

"- MBNA America Bank, N.A. v. William D. Crippin 
bur file no. 243932 ' 

... ' 

. I have enclosed for filing an origina~ and c:me (1) copy of an Affldavit ofSer;vice, Application for 
Confumationof Arbitration Award, the $150~OO filing fee and a business reply' envelope for each of the 
above caSes. ' - - -

Thank you for yoUr kind attention. 

Very truly yours,_-

Helen M. Breen 

HJ\.fB 
Enclosure 

EXhibit 1 
ROA- 9 



~ .Lr1.L.1!I V.I.' L)VV.I..n ~~VLll"'1.tl. 

'COUNTY OF GREENVILLE 

MBNA AMERICA BANK, N.A. 

"s. 

MARK CHRISTIANSON 

(Please Print) . ) 
Submitted By:Edward E. Gilbert' 
Address: 5900 Core Avenue, Suite 402' 

North Charleston, SC 49406 

) 

) 
) 
) 
) 

IN THE COURT OF COM1\10N PLEAS 

CIVIL ACTION COVERSHEET. 

Plaintiff(s) ) 
~SDb JmO 1 3 P 12: 2 3 

) 
) 

- • I,.M r;,· r l,,'J'.;: I -t~-- 'r-\(o-"r.,"'-
Defendan. @(-07IT=L~ co. s.c. 

P.'.'J!.. ~. W:C~;SG:a:id/: 
Telephone #: 
Fax#: 
Other: 

2006 - CP - 23 - 8140 

71948 
843-414-5500 
843-414-5517 

E-mail: egilbert@ericbermanpc.com 
NOTE: The cover sheet and information contained herein neither replaces nor supplements (he filing and service of pleadings or other papers, 
as required by law. This form is req'uired for the use of the Clerk of Court for the purpose of docketing. It must be ruled out completely, 
'signed, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint. 

DOCKETING INFORMATION (ClteckalltitatappZy) 

.... * If Action is JudgmentiSelliement do /tot complete 
o JURy TRIAL demanded in complaint.. 0 NON-JURY TRIAL demanded in complaint. o Thiscaseis subject 'to A:RBITRATION'pursuant to the Circuit Court Alternative Dispute Resolution Rules. o .This case is subject to MEDIATION pursuant to the Circuit Court Alternative Dispute Resolution Rules. o This caseis exempt fromADR (certificate attached), '.. '. 

NATUREOF ACTION (Check One Box Below) 

Torts - Professional Malpract!ce ~eal' Property 

o 
o 
o 
o 
o 
o 

Contracts 
Constructions (J 00) 
Debt Collection (I 10) 
Employment (120), 
General (JJO) 
Breach of Con tract.(1 40) 
Other (I 99) 

o Den!al Malpractice (200) 
o Legal Malpractice (210) 
o Medical Malpractice (220) 
o Notice! File Med Mal (230) 

. 0 Other (299) 

o 
0' 

.. d. 
o 
o 
o 
o 

Torts.- Personal Injury 
AssaultlSlanderlLibe! (300) 
Conversion (310) 
Motor Vehicle Accident (320) 
Premises Liability (330) 
ProduclS Liability (340) 
PelSonal Injury (350) 

. 0, Claim & Delivery (400) . 
o Condemnation (410) 
D. Foreclosure (420) . 
o Mechanic's Lien (430) . 
,0 Partition (440) 
. 0 . Possess ion (450) 

o 
o 
o 
o 
o 

o 
o 
o 
o 

Inmate Petitfons 
PCR(500) 
Se~ual Predator (510) 
Mandamus (520) 
Habeas Corpus (530) 
Other (599) 

. , 

o 
o 
o 
o 
o 
o 
[2;1 

Judgments/Settlements 
Death Settlement (700) 
Foreign Judgnlcnt (710) 
Magistraie's Judgment (720) 
Minor Settlement(730) . 
Transcript Judgment (740) 
Lis Pendens (750) 

. : Other (799) , 
, Confirmation of Arbitration' 

Award 

SpeciallComplt."( {Other 
Environmental (600) . 0 'Pharmaceuticals (630) 

,Automobile Arb. (610) 0 Unfair Trade Practices (640) 
Medical (620) 0 'Out-ofSlale Depositions (650) 
Other (699) 

Other (399) 

Admlnislralive LawlRelief 
o Reinstate Driver's License (800) 
o Judicial Review (81 0) 
o Relief (820) 
o Permanent Injunction (830) 
o Forfeiture (840) 
o Other (899). 

o Building Code Violation (460) 
o Other (499) 

o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 
o 

Appeals 
Arbitration (900)· 

Magistra!e-Civil (910) 
Magistrate-Criminal (920) 
Municipal (930) 
Probate Coun (940) 
SCOOT (950) 
Worker'S Camp (960) 
Zoning Board (970) 

o 
Administrative Law Judge (980) l(') " 

Public Service Commission (990) <: 
Employment Security Comm (991:0 
Other (999) '. ~ 

c .... 
0\ 
r-­
r .... 

I 
( .... 
~. 
() 

Submitting Party Signature: ~6 Date: May 30, 2006 
I o 

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina 
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. § 15-36-10 et. seq. 

ROA~ 10 
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,liVIUV1Al'HJAl1!JUA1JJ:<. CUUl'lllE,:s Ul'lLY 

Florence, Harry, Lexington, Richland, Greenville**, and Anderson** 
** Contact Respective County Clerk Dfeourt for modified ADR Program Rules 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. 

You are required to take the roHowing action(s): 

1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a 
"Stipulation of Neutral Selection" on or before the 224111 day after the filing of the action. If the parties. 
cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing 
a written ''Request for the Appointment of a Neutral" on or before the 224th day after the filing of this 
action. The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list. .. 

2. The initialADR conference must be held ~vithin 300 days after the fiHng of the action. 

3. Case are exempt from ADR only upon the following grounds: 

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or 
prohibition; 

b. Cases which are appellate in nature such as appeals or writs of certiorari; 

c. Post Conviction relief matier.s; 

d. Contempt of Court proceedings; 

e.Forfeiture proceedings brought by the State; 

f. . Cases involving mortgage foreclosures; and 

g. Cases that have been submitted to mediation with a certified mediator prior to the filing of this 
action. . 

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the 
Court within ten (10) days after the ADR conference had been .concluded. . 

Please Note: You must comply with the Supreme Court Rules regarding ADR. 
. Failure to do so may affect your case or may result in sanctions. 

, 
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. STATEOFSQUTHCAROLINA ) 
) 

. COUNTY OF GREENVILLE ) . 

IN THE COURT OF COMl\fON PLEAS 
FOR THE 13th JUDICIAL CIRCUIT 

. ')o.r'b 1:11.1 1 3. P 12: 23 File No. 237536 
MBNA AMERICA BANK, N.A.,·\;U v'" t ). . 

~a~ti~ ) . _ 
. ) Case No. 2006-CP-23- ~ 1 4-0 

l= 11 :: D'C' ~;:~;.; 0r co'_'~ i 
-vs- .. 

. !'';'~::~f~ii :: rn :: r. .. 
~J'~T1-;:' \,7i .~=J.J~.:-:APPLICATION FOR CONFIRMATION 
" .... -' Y - OF ARBITRATION AWARD . MARK CHRISTIANSON, 

Defendant( s). ) 
) 

AND NOW comes the Plaintiff, MBNA A1v1ERlCA BANK, N.A., by and 

through its counsel~ ERIC M. BERMAN, P.~. and EDWARD E. GILBERT, ESQUIRE 

and moves the Honorable Court for Confirmation of an Arbitration Award in conformity .. 

with the Uniform Arbitration Act, South Carolina Code' of Laws §§15-48-1 0 et seq. and 

would allege and show to the Honorable Court as follows: 

1. The Pla~tiff is a National· AssoCiation with offices at 1000 Samoset Drive, 

Wilmington, Delaware 19884-2332 doing business ~ South Carolina pursuant to the 

Federal Interstate Commerce Laws . 

. 2. Upon information and belief, the Defendant(s); Mark Christianson, (is) (are) (an) adult 

individual(s) currently residing at 108 Muirwoed Dr., Mauldin, SC 29662-2325. 

3. On August 29, 2005 the National Arbitration FOnlPl entered its Award in favorof 

Plaintiff (Claimant), MBNA America Bank, N.A.; and against Defendant(s) 

[Respondent(s)], Mark Christianson, in the t~tai amount $11,14f.33~ A certified copy of 

the Arbitration Award is attached hereto as Exhibit "AU and incorporated by reference . 

. 4. On the same date, a copy of the Award was duly served on the parties hereto. 

5. More than ninety (90) days have elapsed and no action has been taken to vacate, 

modify or correct the arbitration award. 

ROA-12 



. .' . " 

6. Notice of this Appiication was duly served on the Defendant(s) on May 11, 2006 

according to the Affidavit of the Deputy Sheriff. 

WHEREFORE, the Plaintiff, MBNA America Bank, N.A., hereby moves the 

Honorable Court for confirmation of the award hi confonnity with the Unifonn , 
. .' . . 

Arbitration Act; South Carolina Code of Laws §§ 15-48-10 et seq. 

At, North Charlestop, South Carolina 
, " May 30, 2006 

Respectfully submitted:' , 

ERIC M. BERMAN, P.C. 
Counsel for Plaintiff , 
By: Edward E. Gilbert, E~quire 
S.C. Bar #71948 
5900 Core Avenue"Suite 402 
North Charleston, SC 29406 
(843) 414-5500 
fax: (8~3) 114-5517 

ROA-13 
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2006~CP-23- 3 14 0 , 

CERTIFICATE OF SERVICE 

, The undersigned c~unsel hereby certifies that he served or caused to be s,erved a 

true and correct copy ofthe foregoing Application for. Confumation of Arbitration Award 
. . . .. 

by first class United States mail, postage prepaid and addr~ssed as follo~s: 

Mark Chris.tianson 
10.8 Muirwood Dr. 
Mauldin, SC 29662-2325 

Respectfully submitted, 

Edward E. Gilbert, SC Bar #71948 
, Counsel for the Plaintiff ' ' , 

At North Charleston, South Carolina·' 
, 'May 30., 20.06 

:: 
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S1~TE OF SOUTH CAROLIN,_ 

C()UNTY OF GREENVILLE 

l\£BNA AMERICA BANK, N.A. 
~Plaintiff 

) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO .. 
2006-CP-23- 2> I} 40 

., I? lie:: 
:-' tl-· V . I 

v. MOTION AND ORDER INFORMATION 
FORM AND C9VER SHEET 

lvfark Christianson o Defendant. 

Plaintiff's Attorney: 
Edward E. Gilbert, Bar No. 71948 
Address: . 

... \ .-

5900 Core Ave, Suite 4.02, N. Charleston, SC 29406 
phone: (843) 414-5500 fax: (843) 414-5517 
e"mail: egilbert@ericbennanpc.com othe'r~ 

~ - . 
Defendant's Attorney: 
Pro Se; Bar No. 
Address: 

phone: fax: . 
e-mail: . other: 

o l\fOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and UI) 
[gJ FOfU,fMOTION, NO HEARING RE;QUESTED (complete SECTIONS II and 1ll) , 

. [lPROPOSED ORDERICONSENTORDER (compiete SECTIONS II andIID. . 
. SECTION I: Hearing Information 

Nature of Motion: 
Estimated Time Needed: Court Reporter Needed: 0 YES -; 0 NO 

!gj 'Written motion attached 
. SECTI~N II: Motion/Order Type 

o Fenn Motion/Order . . 
I hereby move for relief.or action by the .court as set foi:th in ~e attached proposed order. . 

.. ', ... ' ~n-=d£G ." ~" .:., S--.J~.-~{, 
'. 

.. _ Signature of Attorney for \2JPlaintiff / ODefendant . Date submitted 
SECTION III: Motion Fee 

o PAID - AMOUNT: 
-!g) EXEMPT: 0 Rule to Show Cause in Child or Spousal Support 

(check reason) 0 Domestic Abuse or Abuse and. Neglect o ~d.igent Status 0 State Agency v. Indigent Party o Sexually Violent Predator Act 0 Post-C~:mviction Relief '. , . o Motion for Stay in Bankruptcy 
o lyfotion for Publicatio~ o Motion for Execution (Rule 69, SCRep) o Proposed 'order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Na~e of Court Reporter: 

[g1 Other: 'Confinn Arbitration Award 
JUDGE~S SECTION. o Motion Fee to be paid upon filing of the attached 

order. JUDGE o Other: 
CODE: - Date: ' 

CLERK'S VERIFICATION 

Collictedby: j;:J~ ~M .. 
'Date Filed: 

~MOTION FEE COLLECTED: ft~ 51 00 
CONTESTED...., AMOUNT DUE: 

\ ROA·15 
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STATE OF SOUTH CARGLj~A 

COUNTY OF GREENVILLE 

Greenville County Clerk ofComt 
Paul B. Wickensimer 
305 East North Street 
Greenville County Courthouse 
Greenville, SC 29601-2120 
(864) 467-8546Fax (864) 467-8519 

June 19, 2006 

Edward E Gilbeli 
Eric M. Benilan, P,C. 
5900 Core Ave, Suite 402 
NOlth Charleston, SC 29406 

Case Number: 2006CP2303740 

) 
) . IN THE COURT OF COMMON PLEAS 
) 
) 
) NOTICE OF NON-JURY MOTION 
) HEARING DATE 
) 

19 JUNE 2006 2:53 PM 
. . 

FILED - CLERK OF CO URT 
GREENVILLE CO. S.C. 

PAULB. WICKENsn .... fER 

ENTERED COMPUTER 

Case Caption: Mbna America Bank Na vi. l\iark Christianson· 

A Confirmation of Arbitration A ,yard in the above captio~ed case has been set for a 

hearing on J~ly 27,2006 @ 11:30 Al\i, before the presiding Circuit Court Judge This MOTION' 

HEARING will be held at the Greenville County Courthouse, 305 East NOlth Street, Greenville, 

South Carolina. 

IT IS THE MOVING PARTY'S RESPONSIBILITY TO NOTIFY ALL COUNSEL 

AND/OR P ARTlES OF THE DATE AND TIME OF TIDS MOTION HEARING. 

Date: June 19; 2006 

Thank you, 

Paul B. Wickensimer 
Greenville County Clerk of Court 

CPI10TtWT • dot 

Scanne~ 
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ERIC 1\1. BERMAN, P.C. 
AITORNEYS AT LAW 

637 IVYCKOFF AVENUE 
\\ry-C]{OFF. NEW JERSEY 07481 

500 WEST MAIN STREET, SUITE 212 
BABYLON, NEW YORK 11702-3035 

500 NORTH GULPH ROAD, SUITE 350 . 
KJNG OF PRUSSIA, PENNSYLVANIA 19406 

29911()mTHESDA PL~CE, SUITE 603D 
WIL'STON-SALEM, NORTH·CAROLINA 27103 

TEL: 843.414.5500 5900 CORE ROAD, SUITE 402 
FAX: 843.414-5517 NORTH CHARLESTON, SOUTH CAROLINA 29406 

TOLL FREE: 888-294-4490 
ERICBERMANPC.COl\1 

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE 

EDWARDE. GILBERT, ESQUIRE 
, J 

.. ' June 26, 2006 

Holtorable Paul B. Wickensimer 
Gr~Iivi1le County Clerk 
305 East North Street 
Grrellvi1le~ SC 29.601· 

Dear Mister Clerk: 

In re: MBNA America ~ank, N.A. Y. Mark Christainson 
Case no. 06-CP-23-3740 
Our file no. 237536 

. . 

I have enclosed for filing an original copy oftlH~ MBNA America Bank, N.A. Credit Card 
Agreement and Additional Tenns and Conditions. 

Thank you for your kind attention. 

Very truly yours, 

Helen M. Breen, 

.HMB 
. Enclosme 

Scanned 
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.. ~ .. 

Credi(Card Agreement· ... 
Additionid Te-rms :and Conditions 
. ~ " 

, -- -. --.;---:::':~ .... -... ::: ... ~' .. , .. 

. ~ . ~ : ,Selected SectionS:· .:::; .. 
;f • ·.f L • ~ " • ,..' - • • 

,": . -, 
~,:,~ .• ! 

•.... =-• .. ,., ...... : ... .. .... "', .... ~ . 

"II"'::':'-~' '. 'N' ~ .' ·:'~ .. ::J!.:.:j.!_,.:,,~t.~';-~i:~-;JiJ. !;.....iJ: .,.:: .. . _.r" .... acy ~L'ce: ........ :: ... ;.; ......... ; .. ~: ................. 1 
, ' ....• : '. ,:~.. . 

- '; ~~'~:.,:.::.:.,.,. ':\' 717.·~:~~ .~JI~'~ .. : P:'.~.-;';i)~?:·.:-i:f;:;~·~~·~ ~~' ~::' 

{:.G.;:.-; .~.:.~ t .".:,:,,:,~,:~~~~.;~.:;;.:;\('~:~ ... ~t:k'k~~:\. ~:i::·w~·. ~._~ 
·iI·· ::ACdJraq;6"f:iM~riri~r;6h;'~~~~[t{,:!::: 
.... -Credit Rep6rt1"hiM~:h~~·:·":·1.:~·:}~:;l~::::::~:4· 

~. ':'. ,'. - . . 
." .';:.-. 

DHow toOse Your AccounL .... : .. : ... : ....... : . .4 

• Payments on Your Account.: ................... .5 

~ ... ;.~ .. :: . 
: : 

-', '~" 

.,!" •.••.. 

. ........... -"j., 

II' We May Amend This ~reement ... : ......... 8 
..... '. ' -. . ... :: .. : ...... 

....... , .. 
• : ;-:.J'; :':':J\.';":·.},t:,· .' :: ... roo •• , • •• 

• "r ..... ~.!J ·.:·_:.:·r:-:".':?,:.~~ ,';" -:! .... :'j~ •. .".;'~ 

.. ' .. 

.. ' .. , . 

III Arbitration and Litigat-ion ................. : .. : ... :9 
, ..... . :~ .... : '~'~," -_ ............ <:". ...... . 

NEXT9 

; . . ' 
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Your Omtract Witft Us 
Ypur Credit Card A{:reement witn us consists of these 

Ad1it;on~1 Terms and Conditions and the drxumenl called 
th~ Requned Federal Disclosures 01 the Initial Disclosure. 

, YO~'agree to the terms and conditions of Ihls Agreement. 
, fo~th.e pu~e of ~he Privacy NOllu, we wiIJ·use tne delinltlon: 

(o1ame~ In th~ til lid paragraph of the Prilllcy NO/i<l. for 
the r~mamdel of the Agreement. we will USe tne definitions 
deswbed onder the section heading Words UStd ~~t~ in . 
TtisAgmrnfr.1. . 

Privacy Notice 
Your privacy is Important 10 US: At MBNA, we are 

committed to providing you with the finest finandal 
pr~ucts and se!"ices backed by consistently top-qua lit· 
sefYIce. And while Information about you Is fundamentai 
to our ability to do this, we fully recognize the importancf 
ofkeeping personal and account Informatton secure: 

To offer you the widest range 0/ products and services. 
MBNA may share information about you both within 
M~NA and outsIde 01 ,MBNA with other companies. 
TillS allo'#s uS,to offer you products and services that 
may inter~st you and best meet your needs, whether 
they areavaiJable,directly (rom MBNA or through our 
relationships with other companies. We want you to 
undelstand our information safeguards, what informatior 
we collect what·infonnatlon we share, arid the benefits 
you receive when we share in/ormatfon about you, 

This notice describes the privacy practices 01 MBNA 
Corporation and all MBNA affiliates, including MBNA 
America Bant N.A" MBNA America (Delaware), NA. 
Palladian Tlavel Services, Inc., MBNAHal1mark 
Information Services .. !nc .• MBNA Marketing Systems, 
Inc .. and MBNA Insurance Agency. Inc. (collectively, 
·MBNA"), lor financial pro'ducts and services governed . 
by the laws of the United States of America .. This . ' 

. notice explains MBNA's In(ormatlon collection and 
sharing piactices and lets you choose whether or not' 
MBNA may ~hare certain Information about you, eithel 
within MBNA %utside of MBNAwith other companies 
, Our Security Procedures: MaNA understands the 
importance of protecting and securing Information . 

. and using it appropriately. Access to information 
about you is restricted to the people of'MBNA who 
require it io provide.proquctsor services to you. We 
maintain physical, electronic. and procedural safeguard! 
that comply wlth federal standards·for the security . 
of information. 
. When MBNA.shates informatlo.n abo~t you with 
companies outside of MBNA, we require them to 
impose safeguard~, use it only for a permitted purpOse 
and to return it tous or destroy it once that·p·urpose [s 
served. We limit the amount of information shared to 
what is appropriate to offer a product or'service effi­
ciently. 'MBNA requires any company receiving In for· 
mation from MBNA to sign a Confidentiality A\:reemen 
containing these requirements and obligating that 
company to protect the, information as we Would, 

InformaUon We Collect: MBNA collects and Uses 
. nonpublic personal information about you to conduct 

.Ollf business and to consistently deliver the top' quality 
Customer service you expect from us. Sources of this 
information include the following: 
• . information we receive from you on appliCations 
an~ other forms or through your cOrrespondence or . 
communication with us including through the mail. . 
by telephone. or over the Internet: ' 
• fnformatlon we receive from third parties, such as 
consumer reporting agencies, to verify statements 
you've made to us. or regarding your employment. 
credit, or other. relationships; and . 
• Information about your transactions with MBNA and 
wIth o~her companies outside of MBNA::. 

InformatIon We Share Within MBNA: We mayshare 
all of the information we coUect about you with linandal 
service companies within MBNA toorrer additional 
products or services that may Interest you and best 

. meet your needs. We believe this is convenient for you 
and may save you both time and money: To doso,we 
share identification information (such as name and' 
address). transactIon and experience Information (such 
as purchases and Payments), credit eligibility infoHnalion 
(such as credit reports and applications I, and other. 
information. The decision to purchase any such plod· 
ucts or services is ~ours alone. You may tell us not to 
share credit eligibility information about you within' . 
MBNA. but please understand this does not prohibit us 
from offering you additional products and services or 
!rorti sharing transaction and experience, . 
Identification, and other infqrmation Within MBNA. 

Informalion We Share With Others: From time to 
tlme. we may allow companies outside of MBNA to offer 
you their products and services that may interest you . 
These products and services may be offered by linandal 

. service providers tsuch asb.anks.loan brokers, account 
, .aggregators. insurance agents. Insurance companies, 

mortgage bankers. and securities broker-dealers). by 
. nonfinancial companies [such as retailers, direct mar" 
keters, communications companies, Intemetservlce 
'providers, manufacturers. service companies. travel, . 
agents. cruise lines. car rental agenCies, hotels. airlines. 
publishers. and organizations ,endorsing MaNA financial 
productsot servicesl .. andl)thers (stich as nonprofit 
organizations). Subject to applicable law. we may share 
all the Information we collect with these cQrnpanies out· 
side of MBNA. unless you tell,us not to . 
. Additio'nally. we may share:all the Information we 
collect with companies that perform marketing or other 
services on our behalf or to other IInanciallnstitulions 
with which we have ioint marketing agreements. We 
are also permitt~ by law to share inrormatlon about 
you with other companies In certain circumstances. 
For instance. we may share all or the information we 
collect with companies assisting us in servicing your 

. loan or account, with companies that endorse our 
'products and s'el\1ices through alfinity agreements, . 
with government entities in response to subpoenas or 

2 
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regulatory requiremeRts. and with consumer reporting 
agencies. JI you tell us not to share information with 
companies outside of MBNA-that wish to offer you .. 
their products and services. as described above. please 
understand that we will continue to share information 
in these additional circumstances, 

Important Information About Your Choice: We're 
. dedicated to serving your needs, and 10 respecting your 
choices related 10 privacy, You may tell us not to share 

. credit eligibility information within MBNA, and you may 
tell uS not to share Information with companies outside 
of MBNA that wish to offer you their products and serv~ . 
ices as described above, If you wish to opt out of such 
information sharing. please call toll·lree ,·866,751-1255, 
We will aSK you to verily your Identity and the specific 
accounts to which the opt out applies. so please have 
all your account, membership. or relerencenumbers 
and your Social Security numb~r or Taxpayer 
Identification numper for deposit accounts available 

., when 'you call .. 
MBNA applies opt outs at thE account level. not by 

. individual Customer, When any rerson listed with' others 
on an account opts out {for example; a 'co-applicant. ioint 
account holder. or authorized user]. we will list the entire· 
acco~nt as h,ilving opt~d out. MBNA will continue to '. 
adhere to its disclosed privacy practices for an account 
ev~n II it becomes inactive oris dosed. 

An opt out from information sharing on, an account 
as described above, either within MBNA andlor with 
companies outSide of M8NA. remains ellectlve unless 
revoked in writing, Federal reg~lations require us to 
provide this notice on an annual basis. whether or not 
an a·ccount has ·previously opted out from either type 
of Information sharing. Please remember when you 
receive our subsequent notices that an account p'reviously 

· opted out from either or both types of Information sharing 
[and not revoked in writing) does not need to be opted 
out agaIn, . ' 

This notice updates and replaces any previous, 
notices from MBNA about the privacy, security. and 

, protection of Information. For,additional infQrmatlon 
regarding MBNA's privacy practices concerning the 
lntern'et and to view the most recent version 01 this 
'privacy ~otlce: please go to \WlW,mbna com and click 
on 'Privacy Notice: You may have other privacy pro" 

· tectionsunder state laws, We may amend this privacy 
notice at any time, and we will Inform you of chan€es 
as. required by law.' . . . 

. -. ' 

Words Used Often in' Tflis' Agreement 
'~reemenr or -Credit Card Agreemenr means these ' 

Additional Terms and Conditions and the Requlred'federal 
, OlsclosurES (or the Init(al Dlsclosurel and any changes we 

make to those documents from time to time, . 
'·"You· and 'your' mean each and all 0( the persons who are 

granted. accept, or use an accounfwe hold, :You' and "your" 
also mean any other p;!rson who has guaranteed payment 01 
this account. when used In the 5eC1lons entitled Wt May MlnilDr 
Md RIc~rd Tdlp~o"t CoIfs and MirrQlion·and Uligalicn and when 

· Ilsed In each clthe sedions relating to payment 0( this aWlunt . , .f.:" 

'1: 

(Your Proniislto Pa!l and H~;WI A'Ifo:a1! Yoo.r P"'//)'.:n~. lor example) 
'We: "us: "o"r", and 'MBNA America' mean MBNA 

America Bank. N.A. 
'Card" means all the credit cards we issue to you and to 

any other person With authorization to use this account 
pursuanl to this Aereemenl. . , 

"Access check" means an a'ceess chea \I·e provide t~ you I 
make a Check Cash Advance on ~our account. 

II we use a capitalized term In this document but do not 
define the term In this document. the term has the meaning 
given in the Required Federal Disclosures ~r the IniUal ' 
Disclosure or as used In your monthly statement 

. We use section headings (such as Wor'l Ul/d Ofttn in TA 
Agmmtnll to organize .this Agreement. The actual terms c 
this Agreement are in the sentences that follow and not. 
the headings, ' . 

Sigl1· Your C~rd ' 
You should sign ypur card before you use it. 

We May MoniftJr a;ld Record Telepnolle calIs 
You (onsent to and authorizeMBNAAmelka. any 0{ Its affili 

ales. or Its maiketing associates to monitor andlor record ar . 
01 your telephone conversations with our replesentatives or 
Ih~ representatives of any of those companies. 

. Credit Reportil~9 Agencies 
You' authorize MaNA America to collect Information about 

you. including credil reports lrom consumer reporting agenci€ 
II you believe we have lurnished inocClJrlte or incompiel( 

Information ilbout you or your accounl to a credit reporting 
agency. IIlrlte us at: MBNA .. Credlt Reponing AgenCies. P.O. 
Box 17054. Wilmington. DE 19B84-7054, Please include you 
name; address. home phone number, and account number. 
and explaIn what you believe Is inaccurale or incomplete. 

How to Use Your Account 
You may obtain credit in the (oim 01 Purchases and Cash 

AdYances by IIsing your cards. access cnecks. account num· 
ber. or other credit devices, Please rerer 10 your Required 
federal Disdosures or Inilial Disdosurt to determine what 
transactions constrfule Purchases and Cash Adva'llces and 
how you may obtain them. 

TransactIO!!' Date for (erWin eaSfI AdVQttCl 
The transaction dale for Check Cash Advanct!$ and Salar 

Translers done by ched Is the dale)'OU or the person to 
whom the check Is made payable firs! deposits or cashes tl 
check, The transaction date lor a returned payment (which 
wllllhen be classilied as a· Bank cash Advancel is the date 
that the corresponding payment posted to 'lour accouilt. 

Purposes (or Using Your Account" 
You may use your account lor personal. family. 01 bouseh 

purposes, You may not use your account (or business or 
commercial purposes, You may not use a Ched Cash 
Advance. 01 any other Cash Advance. to make a payment 0 
thiS or any other credIt account with'us:'You may not use o· 
permit your accounl to be used to make any Ulegal transacti 

. ,. 

Persons Using Your Account 
II you pelmlt any person to use your card. access ehee 

account number, or other credit del'icewith the authorlzal 
. to obtain crll~t~.9n your accoupt. you may be liable for a 
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trans'actions:itlade by that ~·rson. including transactions 
. Ior which you may not have inlended to be liable. even II 
the amount of those transactions caUses your credit limit to .. 
be exceeded. Authorized users of this account may have the 
same access to in/ormation about Ihe account and its users 

· .as the account holders," , .... ", . 

How You May stop Paymellt ot! an 
Access'Cflecfr ' .. ". /: ' .. ,". .' 
., . You may request a stop payment on ariaccess ,hed by 

.- providing us with Ihe access check number:dollar amount. and 
payee exactly as they appear on the aCcess cheCk. Oral and' 
wrillen stop payment ·requesls on an access ched are effective 
(or six mOl}ths Irom the day that Vie pl.ac~ the stop payment. 

You May Not Postdate. all Access Cneck 
You may nO! issue a postdated aecesscheck on YOUI 

accoul)t. If you do Postdate·.an access ched.'wc may elect to 
honor it upOn presentment oueturn It unpaid to the person , 
who ptesented it to us (or paymen!. without. in either case . . 
waiting for the dale shown on the access checl We are ndt . 
·[table to you'for any loss or expense incurred bYY(lu arisine . 
oul of the action Vie elect to take. . '. '. . 

'. Your Promise to Pay' 
You promise 10 pay us the amounts of all credit you 

obtain. which' inchides all Purchases and Cash Adl'ances. 
You also promise to pay us all the amountS of finance 

, .charges. fe~$. and any othertransactions' we ellaree against 
'your account. '., 

Payme,itson Your Account 
, You must pay each 'month at least the Total Minimum 
Payment Due shown on your monthly statement hr your , 
Payment Due Date,. You may pay the e'ntlre amount you owe·<' 
us at any time. :Payments made In any billing cycle th9t are C .' 
greater than the Total Minimum Paymenl Due:wl/l not affect 

: your obligation to make the next Total Mlnimum.Payment " 
Due. II you overpay or f( there Is a credit balance!>n your 
account. we will not pay Interest on such amounts: We will 
reject payments that are not drawn in U.S. dolla,s and'those 

. drawn on financiallnstftutlons located outSide the United 
, Slates, :Payment o/your Total MInimum Payment Due may 
· not avoid the assessment 01 OverUmlt fees:' ,;' . 

. ' Wli~n' Your Payment Will:Se Credited 
. uj Your Account. ." , '. '. 
. We credit payments as of the date.r~ived.Jf !he .payment· 

"is (Il received by 2 p:m. {Eastern l1mej; /21 received aline .. 
. address shown In the upper leh-hand corner of the Iron I of. . .­
your monthly statement: /3l paid with a check drawn In U.s. 
dollars on a U.S.linandallnstllution oi a U.S. dollar money. 
order; and (41 sen I ill'the return en.velope .with<only the top 
portion of your statement accompanying II. Payments 
received aher 2 p.m. on any'day,"lncluding the Payment Due 
Date. but that otherwise meet the alxive requIrements. will be 
credited as of (he next day. credit for any ether payments 
may be delayed up to live days. . 

HowWe Allocate Your Payments 
We will allocate your payments In the manner we determine.' 

In most instances. we will allocate your payments to balances 
· Onduding new.transactionsl with lowel APRs befoie balanm 

with higher APRs. This will result In new balances wHh [ower 
APRs (such as tho~e.\IIith promotional APRoffers] being paId. . ' 

5 

before any ot~;r existing b;i~·nces . 
Promise to P'ay'Appliesto All Persons 

All persons who. inilially or subs equently request accept. 
guarantee. or us.e the account are In,div/dually and together 
responsible for any total outstanding balance, We may refuse 
10 releaselrom .liability any person who is responsible to pay . 
any total outstanding.balance. 'until all of the cards. access 
checks. and other. credit devices outstandIng under the 

", account have been returned to us and anysueh person or 
: persons repays us the total outstandine balance. owed tous . 

at any time under the terms of this Agreement, . . 

Default 
You will.be in ~erault 01 this Agreement il: (I) you fail to , , 

make any required Total Minimum Payment Due by its ~aymenl' 
· Due Date-. 12/ your total outstanding balallCe exceeds your credit 

. limit: 01 [31 you fail to abide by-any olhelterm of Ihls' 

. Agreement. Solely for the purPoses of determinIng eligibility 
and premium payment'oblieatio'ns/er the optional credit . 
insurance purchased through MBNA. you will be deemed In 
default or delinquent if you fail to make a payment within 90 

"days olyour Payment Due Dale. Our failure 10 exelcise any c 
our righls when you de/ault does not mean that we are 
unable to exercise those rights upon late.r delalJlt~ 

VJrwlWe May Require Immediate Paymen' 
.' Hyou ale In defaUlt. we can require immediate payment 

of your lotal outstanding balance and. unless prohibited bl 
applicable law and except as otherWise prOVided under the 

· Arbil,a(iD~ Qr.d LiJlgalioll'secti()n 01 this Agreement. we can . 
also'require you to pay. the costs:--e incur in any collection 
proceeding. as well as reasonable attorneys' fees I( we rde. 
your accou'nt for collection .to an attorney wno Is not OUI . 
,salariedemploY7e. , . . . . " 

, .. atfler Payment Terms 
. ' We can accept late payments. pania! payments. or pay­
-menls with any restrictive wrlllng without losing any orour 
rights under this Agreement. This means that no payment. 
including those marked with -Paid in luU- or wilh any other 
'resuictive words. shall opelate as an accord and satlsfactic 
without the prior wrItten approval of one 0/ our senior ollie 

. You may nOI use a'postdated ched to make a payment. If " 

. you do postdate a payment chea. we may elect to honor I . 
upOn presentment OflelUIn It uncredited to the person wI. 
plesented It. without. in eitne.rease. waitlng(ol the date 
shown en the check. We a Ie not liable to you fOI any loss or '. 

. expen~e Incurred by you arising out 0/ the action ~~ elect to I . 

· Payment Holidays 
· We may allow you. from time to lime. to omit a month 
payment.~We will notify Y9uwhen t~ls oPllon Is a~allabl~ 
you omit a payment. frnance charees ano any app!lcable I 

will accrue on your accounl in a~coroance with this 
Agreement.. You must resume making your total Mlnimu' 

· Payment Due each month folioVlin& a ~ayment ~oliday. 

Trdnsadions Made iii Foreign Currenc 
II you make a transaction In a foreign cuirency. toe trans· 

will be convened by Visa International or MasterCard 
Intemational:dependlng on which cald you use. Intoa l 
dollar amount in accordance with the operating regulatlo 
converskin procedures (n effect at the time that the trans 
is processed. Currently. those regulations and procedur. 
provide tltal'tl'Ie currency conversion late to be used is I 
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(II a wholesale-market rate ciiflJ a govemment-mandated' 
tate in effect one day prior to the procmine date, inueased' . 
by one percent in each case, Visa or MasterCard letains this 

'. one percent as compensation for pel/ormine the currency 
• conversion service, The cutrency conversion rate in effect on' 

ine processing date may differ Irom the rate in effect on the 
transactbn date Of the posting date. . 

· Billiltg Cycle 
Your billing cycle. ends each month on a Closing Date 

determined by us. Each billinG cycle begins on the day aher . 
.' the Closing Date of Ihe previous billing cycle. Each sfatement 

rellects a Single billing cycle. . . 

Account Fees and CHargeS. 
AccountFees: The following fees. which are set forth in your 

Requiiea Federal Disclosures or Initial DisclosUle: are charged 
as Purchases in the billing qefe In which the fees accrue: . 
tll a Late Fee il the Total Mhiimum Payment Due shown on . 

'your monthly statement Is not received b, us On or before its 
Payment Due Date; . '. ,. 

'121 an OvellimJt r~e il your NewBalanceTotal. exceeds your '. 
creditlimit on thii last day of a billing cycle .. even if fees or. 
finance charges charged by us cause YOU! New Balance 

· Totalt.o exceed yourcredillimlt; an Overlimlt Fee Is . 
'" cnalged to your account as of the day In the billing <yc!e 

that the totaf outstandlne balance on your. account exceeds· . 
you, credit lif!lit; . . '. '. 

01 a Returned Payme'nt Fee II a payment on your account is . 
returned fOI insuUicient funds or for any other r~ason. even II 
it is paid upon subsequent presentment; . . .' . 
.14') a R~turned Cjlsh Advance'Checl: Fee 11 we return an acces·s. 
check unpaid for any reason;'even il the access check is paid 
upon subsequent presentmenl~ . 
I~l a Copy-Fee for eadl copy of a monthly statement or sales 
dlah. except thafthe six.mosriecent monthly statements and, • 
six sales drafts will be provided tor free; and 
{61 an Annual Fee. If your account is open or if you maintain 
an actount balance. ~hether you have aalve charging privi· 
leges o(nol.: '. .. 
Abandoned.Prope~; Charllesl Unless' prohibited by 

applicable law. we will charge your account. as a Purchase. for 
any costs Incurred byus associated With complying with state· 
abandoned·property laws. . 

'Please re'Yiew your RequIred federal Disclosures or Initial 
Djs~16sure lor additional fees and charges that may apply to' 
your acco,unt. . 

BellemS 
We may ofler you certain benefits and serl'ices with \'our 

account' Unless expiessly made 3 part of this Agleement. any 
such benefits or services are not a part of thiS Agreement but 
are subject to the terms and restrictions outlined in the benefits 

·.brochure.and other official dociJments provided to you Irom 
'time to lime by 01' on behalf ofMBNA America: We may 
adjus!. add. or delete benefits and services at any time and 
Without notice to you. . 

Refusal to Honor Your Account 
We are not liable lor any refusal to honor your account. 

ThiS can include a refusal to honor your Glrd or acq:>unt number 
01 any check wliuen on your account. We are not liable ror 
any retention 01 your card by us. any olher banI;. or any 
plovider 01 goods or services. . 

f •••• •• 

We MdY suspelld or Close Your Account 
We may suspend or dose your account 01 OInelWise {ermina 

'your right to use your account. We may do this at anytime anc ' 
lor any reason. YOUI obligations unaee this Agreement (ontfnu< 
eyen aher we haye dOlle this., You must d~troy all cards. acces 
checks. anclothe: credit devices on the account when Ife reque~ 
that }oudo so 

You May Close Your Account. 
I You may dose your account by notifying us in writing or t 

telephone and destroyine all cards. access ~hecl:s. and other 
credit devices on the account. Yo~r obligations under this 
Agreement continue even alter you have done this. 

. I .'. 

TrallsactioJls Affer Your'Accounf Is Closea 
Wh.en Your account.is dosed. you must contact anyone 

authorized·to charge transactions to your account. such as 
· Internet service providers. health clubs; or inSUlatlCe eompanie! 
These transactions may continue 10 be charged to your 
accountunlil you change the billing: Also'. il we believe you 

i'.. have authorized a transaction or are aUemptlng to use your 
· account after. you have requested to dose the account. we . 
may allo.w· the transadion to be charged to your account. '. , . \ ~ . 

We Mail Amend Tli"is Agreement' 
'. We may amend this Agreement at'any time. We may 

"mend .it by. ;;dding. deleting. or (hanging proviSIOns o( this 
Agreement. When we amend· this Agreement. we will compl~ 
with (he applicable notice requirements of federal and· . 
Delaware law that are in eUeCl at that lime. If an amendmen 
gives you the opportunity to reiect the change. and il you 
reiect the change. In the manner provided in such amend-

· meTl!. we may terminate your righfto ieceive credit and may' 
.. ask )'OU to return 'all credit devices as a condition 01 your' 

reiecoon. The amended Agreement (including any higher-ra I 
orOlher'higher charges or lees, will apply to the total out­
standing balal1ce.:lnc!uding the balance existing before the 

·.amendment became ef/ective. We may replace your card.wit 
another card at any time. 

We Ma y Sell. Yin .. :, ACCillmt' 
·We may at any time. and witoautnotlce to you: ·sell. assigl 

· or ttansfer your account. any sums due on your account. this 
Agreement. or our rights or obligations unclel your account c 
this Agreement to any personw entity .. The person or entity 
10 whom we make any such sale. aSSignment 01 transfer shal 
be entitled to aU of our richts andlor obligations under' this 
Agreement to the extent $019: assigned or. transferred." . 

Your Credit Limit 
.' Your credit limltis disclosed to you when you receive you r 

card and. generally, on each monthly statement. We may 
change your credit limit Irom time to time. 

·The amount shown on your nionthly stat~~ent 'as Cash or 
· C,edit Available does nbt take into account any. Purchases. . 
Cash Advances.linance charges. fees. any other transactions. 
or credits that post 10 your account aher 'the Closing Date of 

. that monlhlystatemeM .. 'Such lIansactions could result in 
your credit limit beine exceeded and result in.the assessmen 
of Overlimit fees. . 

WnaiWe MayDo if You Atte~1Ipt to. 
Exceed Your Credit Limit 

The total outstanding balance on YOUI account plus authoriza­
lions al any time must not be morelhan )'Our credillimit If YOl 
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anempt a uan~action that r;~ulls in your total olltstanding bal. 
ance (plus authorizations) exceedingyour oedit limit. \lie may 
(IJ permit the transaction without raisin8 your CTedit limit: t2l 
permIt the transaction and treat the amount of the transaction 
that is more than the credit limit as immediately due; or (3) 
refuse to permit the transaction. 

II we refuse to pennit the transaction. we may ad~ise'the 
person who attempted the transaction that It has been refused. 
It we refuse to permit a Check Cash Advance 6r Balance . 
Transfer. we may do so by adl1slng the' person presenting the 
Check Cash Advance or Balance T1ansfer that credit has been 
refused. that there are insufficient funds to pay the Check Cash 
Advance 01 Balance Transfer. or In any other manner. 

If we have previously permitted you to exceed YOUI credit 
limll. It does not m~an that we will permit you to exceed your 
credillimit again. II we decide to permit you to exceed your 
credit limit. we may charge an Overlimit Fee as provided In 
this Agreement. 

unauthorized Use of Your card 
Please notify us immediately 01 the loss. thefi. or possible 

unauthorized use 01 your account at '·800-7&9·6101. 

You Must Notify Us Wfzen You Cflange 
Your Address 

We strive to keep accurale records for your benefit and 
ours. The post of /ice and others may notify us 01 a change to 
your addrm. When you change your address. you must notify 
us promptly or YOU! new address. 

Wflat Law Applies 
. This Agreement'is made in Delaware. and we e~lend credit 
to you from Delaware. This Agreement is governed by the 
laws of the State of pelaware (without regard,to Its confUct 01 
laws principles I and by any applicable federal laws. 

Tfie Provisions of TMs Ag'reemellt Are 
Severable 
. If any provision of this Aereemenl is found to be Invalid. 

the remaining proylsions will continue to be effective. 

Our Rigflts Contitlue 
. Our fallil/e or delay in exercising any of our rights under 

this A,ercement does not mean that we are unable to exercise 
those rights later. _ 

Ar6itratiolt alld Litigation 
This Arbitration and Litigation provision applies to you. 

unless }'Ou were given the opportunity to reject the Arbitration 
and Lltlg2tior. provisions and you did so reiect them. In the 

. manner and timerrame required. If you did reied effectively 
. such a provision. you agreed that any IltlgatlOJl brought by you 

against us regardine this account or this Agreement shall be 
brought In & court located in the State of Delaware. . 

Any claim or dispute ("Claim"1 by either you or us against 
the other. or against the employees. agents. or aSSigns of the 
other. arisIng Irom or relating in any way to this ~feement or 
any prior Agreement'or your account (whether under a 
statute. in contract. tort. or otherwise and whether for money 
damages. penalties, or declaratory or equitable rei len. Including 
Claims regarding the applicability of this Arbitration and . 
litigation section or the validity 01 the enlire Aereemenl or 
any prior Aireement. shall be1esolved by binding arbitration. 

The arbiUation sh~1 be conducted l:rt the National Aibitration 
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rorum ("NAf'tunder the C&le 0( Procedure in eHect ~t the time 
the Claim Is filed. Rules and forms 01 the National Albitration 
Forum may be obtained and Claims maybe filed at any National 
Arbitration forum office. wwwartdorumcom or PO. Box 50191. 
Minneapolis. Minnesota 55(05,telephone 1·800·474'2371. 
II the NAF is unable or unwilling to act as arbltrator. we may 
substitute another nationally recognlted. independent arbi· 
tration organitation that uses a similar cOOe of procedure. 
At your written-lequest. we wlll advance.any arbitration filing 
fee. or administrative and hearing fees that you a re required 
to pay to pursue a Claim in arbitration. lhe arbitrator will 
decide who will be ultimately responsible for paying those 
lees. In no event will you be requiled to reimburse us for any 
arbitration filing; administrative. 01 hearing lees in an amount 
greater than what your court costs would have been jf the 
Claim had been resolved In a state court with jurlsdldlon. 
Any arbitration hearing at which you appear will tai:e place 
within the federal Judicial district that includes your pilling 
address at the time the Claim Is HIed. To.ls arbfuatlon 3gr~ 
men! is made pursuant to a transadion Involving interstate 
commerce and shall be ~overned by the Federal Arbitration 
Ad. 9.U.S.C. H 1·16 rFAA·). rudgment upon any arbitration 
award may be ente red In any court having jurisdiction. The . .' .. 
arbitrator shall 1011011' existing substantive law to the extent 
corysistent with the r:M and applicable statutes of limitations 
and shall honor any claims or privilege recognized by law; If 
any party requests, the arbitrator shall write an opinion con-
taining the reasons for the award; 

No Claim submitted to arbitration is heard:by a jul)'. and' 
no Claim may be brought as a class action 01 as a private 
atlomey general. You do not have the right to act as a class 
representative or PMicipate as a member 01 a class of 
claimants with respect to any Claim. Tilis Arbitration and 
Litigahon section applies to all Claims now In exIstence or 
that may arise in the luture. 

This Arbitration and litigation section shall survive the 
termination of your account with u; as well as any voluntal)' 
payment of the debt In lull by you. any bankruptcy by you, or 
sale 01 the debt by us. 

For the purposes of this Arbitration and LItigation section . 
'we" and ·us· means MBNA America Bank. NA. its parent. 
subsidiaries. affiliates. licensees. predecessors. successors. 
assigns. any purchaser 01 )'Our account. and all 01 their ofllcers. 
directors. employees. agents. and assigns or any and all of 
them. Additionally. ·we" or ·us· shall mean any third party 
prOViding benefits. services. or produds in connection with 
the account (including but not limited to credit bureaus, mer­
chants that accept anyaedit device issued under the . 
account. rewards or enrollment 5~rvices. cred~ Insurance 
companies. debt collectors. and all 01 their officers. directors. 
employees and agentslll. and only If. such a thIrd party Is 
named by you as a code/elldant in any Claim you assert 
against us. . . 

If any part of this Arbitration and LltigatioRsectlcin Is 
lound to be lovaUd. or unenforceable under any law or statute 
consistent with the FMthe remainder of this Arbitration and 
litigation section shall be enforceable without regard to such 
invalidity or unenforceability.· . 

THE RESULT OF' THIS ARBtTRATION AGREEMENT IS 
THAT. EXCEPT AS PROVIDED ABOVE. CLAIMS CANNOT 8E 
LlTICATED IN COURT. INCLUDING SOME CLAIMS THAT 
COULD HAVE BEE:N TRIED BEFORE A IURY. /oS ClASS 
ACTIONS. OR AS PRIVATE: ATTORNEY GENf.RAL ACTIONS. 
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500 WEST MAIN STREET, SUITE 212 
BABYLON, NEW YORK 11 702-3035 

ERIC M. BERMAN, p.e. 
AIT.ORNEYS AT LAW 

5900 CORE AVENUE, SUITE 402 
NORTH CHARLESTON, SC 29406 

2990 BETHESDA PJ-.ACE, SUITE 603D . TEL: 843-414-5500 
WINSTON-SALEM, NCJRm CAROLINA 27103 FAX: 843-414-5517 

David c.. Alford, Esquire 
Post Office Box 6326 
Spartanburg,SC 29304 

TOLL FREE: 888-2944490 
ERICBERMANPC.COM 

PLEASE CONTAcr OUR sourn: CAROLINA OFFICE 

March 5, 2007 

In re: }vffiNA America Bank. v. Mark Christianson 
CaSe No. 2005-CP-23-7546 
Our file no. 231690 . 

- Dear Mr. Alford: -

500 NORTH GULPH ROAD, SUITE 350 
KING OF PRUSSIA, PA 19406 

637 WYCKOFF AVENUE 
WYCKOFF, NEW JERSEY 07481 

Edward E. Gilbert, Esquire 

I have enclosed a copy of Appellant's Return. to Respondent'-s Monon to Dismiss Appeal or Extend 
Time to File Final Brief. ., 

As you know, a judgment was entered against your client on hiS other account, Case No: 2006-CP. 
23-3740, on June 21, 2006 by Order of Judge Welmaker on June 16,2006. A copy is enclosed. This is, of 
course, a final judgment arid I ani preparing a Writ of Execunon unless your client wants to-make 

-arrangements to satisfy it -

Thank you for your ~d attention. 

Very truly yours, 

Edward E. Gilbert 
(") 
0-
r­
(") 

I EEG/ms 
Enclosures 

- (") 
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STATE OF SOUTH CAROLINA .. 

COUNTY OF GREENVRLE 

MBNA America NA . 
o Plaintiff 

.) 
) IN THE COURT OF COMMON PLEAS 

.: )". 
). 

'.) . 

. ~'''!J 1 ~:UL 2)) A q: 25·· 
. ) . , . 

CASE NO: 
06-CP-23-3740 

v. ) . . . MOTION AND ORDER INFORMA '[ION 
") . FORM AND COVER SHEET 

Mark ChristiaQson 
L8J Defendant. 

. i=i~ED'CLERff OF COUin 
GREEW/lLLf CO. S.t:; .. · 

P;.UL ~:.: \V![:-R~4.:;~~~~~ . 

Plaintiff's Attorney: Defendant's Attorney:· 
Edward E. Gilbert, Bar No. : . : Dav"id" C. Alford, Bar No. 11010 
Address: Address: .. 
5900 Core Avenue, Ste 402· P.O. Box 6326· 
North Charleston, SC 29406 . . Spartan~urg, SC 29304 
phone: 843-414-5500.fax: 843-414-5517 . phone: 864-574-0870 fax: 864-574-.08.71 
e-mail: egilbert@ericbermanpc.com other: . e~mail: offic~@alfordlaw.com other: 

.. (gj MOrION HEARING REQUESTED (attach written. motion ·an.d complete SECTIONS land ill) 
D FORM MOTION;N:O HEARING REQUESTE]) (complete SECTIONS IT arid iII) . , . 
QPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) .. ' 

.. _SECTI~N'If Hearing Information 
. Nature of Motion: To Vac~te Judgment" . . 

Estiniated Time Needed: 15 minutes Court Rey_orter Needed: ~ YES / 0 NO 
; .: SECTION II: Motion/Order Type' 

(gJ Written motion attached • '. . .' . . .' , 
D ·FonD. MotioOJOrder . /I ",.:. ..' " . ' . 

. . ",.' ibereby move for ~e11f oy4tion~, ~ourt a~ set f~rt,~ in. the attached proposed,order . 

. ' " I /' ;' /' ,j.... . " July 17,2007 
. SignaMre of A'ttOrney(or Qf1aintiff /(gjDefendant' Date submitted 

, '. SECTtON m:Motio~ Fee .' .' 
(2J pAiD::'::AMOUNT: $25.00, " .' 

'. D. mmM:PT: .' 0 R~le to Sho,,, Cause in Child or ;;piJu~al Support 
. : (check reason) 0 Domestic Abuse. or Abuse and Negl~ct . 

;. D 'Indigent Status 0 State AgelJPy v. Indigent Party o Sexually Violent Predator Act. . D Post-Copviction Relief o Motion for Stay in Bankruptcy" '. ' .' ~ , . ." . . '. 

" " 

o Motion for Publication o Motion for Execution (Rule 69, SCRep) . o Proposed order submitted at request of the co.urt; or,' . . .' 
f 

, . reduced to writing from motion made in open c~)Urt per judges instructio~s 
Name of Court Reporter: ' .. 

~D Other:, . , 

J1JDGE'S SECTION o Motion Fee to be paid upo~ filing of the attached 
order.' " ' . JUDGE .. 
o Other: 

CODE: . Date: 
CLERK'S VERIFICATION 

Collected by: {:Ja.k; ~ ... . . .. 
00. MOTION FE~ COLLECTED:4d6 ·m o CONTESTED - AMOUNT DUE:' 

Date Filed: 

.. ,-~-.",.., 
. SCCAl233 (11-03). 
'. . 

.. -- . 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) -

COUNTY_OF GREENVILLE JDL 2.l·.A 0Aif66':CP-23-3740 
". . . )" . 

MBNA America NA . )" 
. ' .' Plajntjff~D';f ~:» . ~ " ,', 

. v. . GREEN\/ilT~ ~~;\l\{18tion to Vacate 
M k' Ch .. t' C, 0 1 ~ Ilq('l(-ut' .~. , ar rlS Janson . f< ...... , ",' ',.'.!M~· il 

Defendants ." ) , 

Defendant moves to vacate this judgment pursuant to Rule ,60, 

The pleadings were served absent the filing ot.' the Summons and' 
Complairit'with the Clerk of Court pursuant to Rule 3(a).' An attellJptwas· mad~ 

""to clock an Objection to th~'originar pleadings, with, the filing of the Objection 
being'refused by'the. Clerk due to the failure'in having thesuiUiled.Absent the 
requisite caption. number; the. Objection co~ld not" be. filed by,the Clerk's office. 
The: Objection, with notice of the absence of the caption 'number" was served 
upon Plaint,iffs counsel. . " , . 

No. communication . has' been received 'since by either D'efendant or his 
attorney. Nothing has been recejved by Defendant, nor his counsel, concerning 
any court.matter in this proceeding. Ajudgment was entere.d.·, 

Upon information and belief, Plaintiff·' failed. 'to notice' Defendant or his 
attorney in na'y manner, nor iii any timely manner in accordance with the Rules 
dealing with notice of court proceedings. 'Further, it is believed Plaintiff procured 
the' judgment on"" false and misleading i~preseritations conceniing notice to 
Defendant and his attorney as· to these proceedings. , ." 

.. 
,;" Defendant attempted, to refinance his home .. His mortgage broKer 

informed him of this judgment. Defendant immediately moved t6 SE?t aside the 
entry of the judgment. ' .... . 

Plaintiff moves to vacate the judgment. 

ROA- 26 
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Spartanburg, South Carolina 
,July 17, 2007, 

, , 

. RES,PECTF:ULL Y SUBMITTED 
DAVID C. ALFORD, P.C . 

, 

. 
, 

~ ~ . -, ; 

David Ulfor 
P.O. Box 632 

7 
Spartanbu'rg, South Carolina 29304 . 

, (864) 574:.0870: ' 

. A DORNEY FOR DEFENDANT 
-' , 

1 ROA- 27 
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STATE OF SOUTH CAROLINA, ) ,IN THE COURT OF COMMON PLEAS· 

COUNTY OF GREENVrLL~{~ul JUL~23 tA.:bl~p-23-3740, 
) 

MBNA America NA . ) , . 
'Plaintiff F1LED.C~Ej(KOF COUR' ' 

GREEN' !LLE e.o. S.~ t f M 'I' v. ?~.jll_ p w,(".(U,efttlica e 0 aJ mg 
Mark Christianson ). 

Defendants ) ,. 

The undersigned does 'hereby, c~rtify that he has this date served, 
. Defendant's Motion to vacate Judgment upon the Plaintiff 'by depositing the 
'same in th~ United States mail, with sufficienfpostage duly attached thereto, to 
the following address: " 

Edward E. Gilbert 
5900 Core Avenue Ste 402 
North Charleston,SC 294.06 

As attorney for Plaintiff 

, Spartanburg, South Carolina 
Jl.Jly 17, 2007 ' 

DAVID C. ALFORD~ P.C . 

. avid C, Alford 
P.p. Box 6326 

, Spartanburg. South Carolina 29304 ' ' 
(864) 574-0870 ; 

ATTORNEY FOR DEFENDANT 

ROA- 28 
1 



STATE OF SOUTH,CAROLlNA' ) 

COUNTY OF GREENVILLE 

MBNA America NA , 
Plaintiff 

v. 
, Mark Christianson ' 

Defendants' 

) 
) 
) 
) 

- ) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Defendant's Memorandum 
in support of Motion to Vacate 

i:'" 
",'(:' ., ,> v,-:,~:;, 

,J r.;-y' ' , .... ;.:'c--" c, 
A review of the court file discloses the following: ' '<:!~'f;::$~}_ 

. .... '. J~";;:~~ ... "I (/ "'-

'", 
v 

. "- ",_, /"'I.,,,,,, 

1 .. : The Notice of Application was served by the Greenville County Shefift:.s _~~",. 
. Department.on the Defendant on May'11, 2007: " " , .' , "'~,~'~i/ 

. . '.::' 

2. Th's Civil Action Cover' Sheet and Application for' Confirmation of 
Arbitration Award were signed by Plaintiff counsel on May 30, 2006, 
but were not clocked into the Clerk of Court until June 13, 2006. 

3.A Certificate of Service. attached tq the Applicati.on reflects' the date of 
service by first class mail on the Defend?nt as May 30;' 2006, 13 days' 
prior to the action being clocked or being assigned a caption number .. 

" 'j, • • • 

i ' ' 

4. Affidavit'of Defendant asserts that he only received the original Notioe of 
, Application serVed by'the Sheriffs Department. ' ' , " 

Improper filing of Application 
Improper Service of Process' 

, The process for filing and serving an Application to enroll a foreign arbitration 
award is not precise,. 'The ·SCRCP is not clear on whethe'r the filing of 'such' 
Applicatiofl is a pleading. However. the 'Notice of Application filed by Plaintiff 
asserts the filing is made' pursuant 'to the SC Uniform Arbitration Act, SC Code 

,15-48-10 et seq. . . " ' . ' . 

The SC UAA reads in pertinent section: 

" § 15-48-170. ApplicatJons to court. 

, Except as otherwise provided, an application to the court under this, ' , ~1 
chapter shall be by motion and shall be he~rd in the manner'and upon the y 
notice provided by law or rule of court, for the making and he~ring of motions. 0 

ROA- 29 
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, Unless the parties have, agreed otherwise, notice of an initial application 
for. an order shall be served in the manner provided by Jaw for the 
service of a summons in an action. 

Emph,asis added 

Rule 3 governs the commencement of an action, and states the proceedings 
are commenced when the s,ummons and complaint are filed with the Clerk of 
Court. Thus, there ca'n be no service of the pleadings until the matter has been 
clocked with the Clerk. 

I n violation of SC Cpde 15~48-170, neither the Noti~e of Application nor 
the Application itself, were' clocked into the Clerk of Court's 9ffice, until 'June 13, 
2007. Both services, the Greenville Sh~rjffon May 11 (the N.otice of Application) 
and the purported mailing on May 30 (the Application) were "served" prior fo any 
filing with the Clerk of Court' office. 

The Certificate of Service completed' by the Greenville County Sheriff 
Office contain? "case No: 237536" This certificate shows service onMay 11 and 
'executed by the Sheriffs Office on May 16. The copy "clocked" in Ju,ne 13,2006 
contains the stamped Clerk of Court caption 2006-CP·23·3740. The "case no 
237536" referenced, and refleCting the document s~rved' by 'the Sheriffs 
department is for a prior case MBNA v.Cliristianson 2005 -CP-23-7536: This' 
case denied the arbitration filing by MBNA (not sure if different accounts), which 
MBNA has on appeal. ,The certificate is attached with the "case no" and caption 
circled.' , 

Plaintiffs counsel failed to disclose' 
Defendant's Objection to the ~ourt 

Plaintiff failed to inform the Court of the Objection 'filed by Defendant. The 
Objection was unable to be 9locked; becau~e no caption number had been . 
assigned. The matter had never been initiated in the Clerk of Court office when, 
the Application was served. Defendant's Objection and Certificate of Service of 
same are attached as an Exhibit. ' ~ 

-< o 
~ 

. In Plaintiff's Memorandum, Plaintiff counsel concedes it re.ceived the c .... 
0\ 

Objection for the Defendant. Despite this notice of appearance by Defendant's' . ~ 
counsel; none of the subsequent court proceedings were served upo'n Defendant 
or his counsel. Moreover: Plaintiff failed, to include Defendant's counsel on the 

. , 
ROA- 30 
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Motion sheet filed. with the Court, nor did Plair)tiff pother to notify DE?fendant or 
. his counsel as to the hearing date.. . 

This co,!duct violates Rule 5, SCRCP. 

, , 

It is unclear from the court file 'how Plaintiff certified to tlie Court that· 
Defendant or his coun~el had· be'en notified of the scheduled hearing on' July 27. 
2006. Moreover. Plaintiffs counsel obviously failed .to inform the Court that the 
Defendant had served an Objection. ' 

For notice, Plaintiffs counsel relies upon a paragraph inserted into a letter . 
. . concerning an Appeal ana different case.' This "notice" informs counsel of an 

judgment. However, this "nqticen fails t() satisfy the requirements of Rule 5. By 
. attached affidavit •. the Order of the' Court purportedly attached to the letter' was ' 
not attached. A search of-the appeal file in case 05-CP-23-7536 yields the letter 
but no Order. ' 

. '.,Besides violating the SC Uniform Arbitration Act, Plaintiffs cqunsel, 
violated· the various ,. Rules. set forth in. the' ,SCRCP.: . The _ conduct of Plaintiff's 
counsel in' this matter raises questions-as to apprqpriate candor to the Court.~ 

For these re'asons, the Order for entering the judgment should be vacated 
and the arbitration dismissed with prejudice. . 

Spartanburg, South Carolina 
August 29, 2007 

RESPECTFULLY SUBMITTED,,· 
DAVID C.ALFORD, P.C. ' 

David C. Alfor 
P.O. Box 6326 
Spartanburg, South Carolina 29304 
(864) 574-0870 

ATTORNEY FOR DEFENDANT 
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. STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 

MBNA AMERICA BANK, N.A. 
. pfaintiff, 

. '. 
MARK CHRISTIANSON 

Defendant(s). 

To:M<n'k Christianson 
108 Muir'wood Dr . 

. Mauldin, SC 29662~232~ 

CHRISTIANSON CONCR 

IN THE COURT OF COMMON PLEAS 
FOR THE 13TH JUDICIAL CIRCUIT 

) 
) 
) 
) 
) 
) 
) 

File no. 237536 

NOTICE OF .APPLICATION 
TO CONFIRM ARBITRATION 
AWARD 

.. TAKE NOTICE that ~he Plaintiff herein has filed or will file an Application for 
. . . , . . 

Cont:innation of the Arbitration AwardenteredonAugust 29, 2005, in accordance with 
. .' . .. . . . 

the Uniform Arbitration Act, South Carolina Code of Laws §§ 15.:.48·1 0 et seq., it being 

moreth~m ninety (90) days since the entry of the award and no application having been . 

'filed to vacate, modify or correct the award. 

'This notice is hereby served. upon you in accordance with South Carolina Code of 
.~ 

Laws § 15-48·170. -

At North Charleston, South Carolina. 
May 3, 2006 

Received Time May. 14. 2006 9:21PM No. 1140 

Respectfully s\lbmHted, 

ERIC M. BERMAN, ·P.C .. 

By: ~r.4 d:c£ ~ 
. Edward E. Gilbert, SC Bar #71948 . 
. 5900 Core Avenue, Suite 402 

. North Charleston, SC 29406 
(843) 414:-5500' .. 



. Senice of Process by: 

73134--0001 
Gre~nville County Sheriffs Office 

Civil Division 
601 ~; McBee Aye., Suite 210 

. Greenville,. South Carolina 29601 

Phone (864) 282-0008l1'RX (864) 235-9171 

Court Date: 

Party Requesting Senrice -------~. -'-'-'\' ". I '-, t) \'I' i L. . 
:::,,> ,".;\ :.. ~- :..' k006=CP"'2:3-~ 31 4·0 

ElliC 1\~. BERMAN, P.C. 
Attn: ·1\1s. Helen M. Breen . 
5900 Core Road 

North Charleston, SC 29406 

.. ~1BNA America Bank, N.A., et. aL, J?laintiff(s) 
VS. 

~1ark Christi'anson, et al.~Defendant(s) 

) ) .. 
). 
) 
) 

" . " ). 
. . . . ) 

............ , .................. H ••••• :~ .................................................................................. _: •• ,;................... • 

Case No: 237536 

.: ..................... . 

,N arne :ofDeputy: Ronnie M. Pettit , undersigIled, being duly sworn; deposes and says that 
',' . 

..~t .. time·of~·ei\~Ice: .. ·s7he·was .. overUthe age of twenty-one, was not a party ,to this. action;. 

Date!Time of Service that on ll-May-2006'06:0Spm,·.· 

Place of Service: . at _ ............................ ~.~~ .. ~~~~.~~.~~: .................... _ ...... ,. City of ~ Mauldin. __ . ,Stateof .SC 

. pocuments SerVed: the undersigned served the documehts described as:' . 
Notice of Application to Conr~ Arbitration Award '. -

. ,.,'_.,.,.,N~_....,.",.,..~'~",.,~~'",'NIV''''~~ .... ..,#NJY',,.._~_,.,..._y_,.,..,.,.,_N>I'AY~,.,.,,,;.,~_''''' ...... N ~ 

Service of Process on, A true and correct copy of theaforesaid document(s) was served on: . 
, Person Served,and Mark Christianson" . ' . ' -"_' _. __ ....:.._._. ___ .. ~ __ ~ 

Method of Service: By personally deliver~g'them into the hands 6fsame:··' , 

Signature of D ep u ty: S(]Jl.ed and sworn to before me this Undersigned declares under penalty of perjury . ;J' day of~fay, .2006.' .:. . .' that t~e foregoing is true and correct.· 

~~~J.- /kw __ '111. '-4fl--L 
Notary Public for South caro~n~'19J ~7/ ;''''';'/)'5f 'RonnidM. Pettit . ~ 
MyCl?mmissionExpires: I()j~/~V' .' . g::/' 

. . ~ 
M 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 

IN THE COURT OF COMMON PLEAS 
FOR THE 13th JUDICIAL CIRCUIT, 

,0.:·::! ! 3 ? ;2: I 3 File No,. 231536 
MBNA AMERICA BANK, N.A., ) 

Plaintiff, . ) , ' 
; ~ ... ; .<:.:, i.:-),.. -:-~"C.~se No. 2006-CP-23-~1L{O 

- ~ ~::'~ -~ ~'.~ :-~ ~. ~ .~: J.~ 5 .:.. . 
-vs-

:.~, ~':. 2"\'T' ~ I;:"'APPLICATION FOR CONFIRMATION 
MARK CHRISTIANSON, 

Defendant(s). 
') OF ARBITRATION AWARD 

) '. ~. , ... ' - _. "':,)MPUTER 
) 

AND NOW comes the Plaintiff, :MI3NA AMERICA BANK, N.A., by, and' 

throughitsc'ounsel, ERIC M. BERMAN, P.C~' and EDWARD E. GILBERT, ESQUIRE 
. . . . 

and nloves the HOl1Orable Court for Confinnation of an ~?itration Award in ,conformity. 

with the UnifOlID Arbitration Act, ~outh Carolina Code of Laws §§15-48-10et seq. and 

\~ould allege and show t~ the HonOrable Court as follows: 

1. I The Plamtiff is, a National Asso~iation with offices at 1000 Samoset Drive, 
\ ..' . ,..' " 

'Wilmington, Delaware 19884-2332doing'businessin South Carolina pursuant to the, 
, , 

Federal Interstate Commerce Laws. 

2. Upon inforrnation arid belief, the Defendant(s), Mark Christianson, (is) (are) (an) ~dult 

individual(s) currently residil1g at 108 Muirwood Dr., Mauldin, SC 29662~23i5: 
. ' 

3. On August 29, 2005 the National Arbitration Forum entered its Award in favor of 
.' . '; 

\ Plaintiff (Cl~imant), MBNA America Bank, N:A., and against Defendant(s ) 
.. .' ',' . " . . .' . - . '. . . 

[Respondent(s)], Mark clrristianson, inthe total amount $11,141.33. A celiified copy of 

the Arbitration Award is attached hereto as Exhibit "A" and incorporated by reference. ' 

.' 4. On the same date, a copy of the Award was duly served on the parties hereto. 

5. More than ninety (90) days have elapsed and no action has been taken to vacate, 

modify or COITect the arbitration award. 

Scanned 
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6. Notice of this Application was duly served on the Defendaut(s) on May 11,2006 

according to the Affidavit of the Deputy Sheriff. 

WHEREFORE, the Plaintiff, MBNA Ame11ca Bank, N.A., hereby moves the 

Honorable Court for confmnation of the a\vard in confOlmity with the UnifOlm 

Arbitration Act, South Carolina Code of Laws §§ 15-48-10 et seq. 

At North Charleston, South Carolina . 
May 30, 2006 

Respectfully submitted: 

~&:;-( -
ERIC M. BERMAN, P.C. 
Counsel for Plaintiff 

.. By: Edward E. Gilbert, Esquire 
S.C. Bar #71948 
5900 Core Avenue, Suite 402 
North Charleston, SC 29406 
(843) 414-5500 . 
fax: (843) 414-5517 
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CERTIFICATE OF SERVICE 

. The undersigned counsel hereby certifies that he served or caused to be served a 

hue and correct copy of the forego.ing Application for Confinuation of Arbitration Award 

by firs~ class United States mail, postage prepaid and addressed as follows: 

Mark Christianson 
l08 Muirwood Dr. 
Mauldin, SC 29662-2325 

Respectfully submitted, 

Edward E. Gilbert, SC Bar #71948 

At North Charleston, South Carolina. 
May 30, 2006 . 

Counsel for the Plaintiff . 

-.. c", 
~-

G.J 
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STATE OFSOUTH CAROLINA ) 
) 
) 
) 
) 

IN THE ()RT OF COMMON PLEAS 
COUNTY OF GREENVILLE 

lVlBNA AMERICA BANK, N.A. 

VS. 

1\1ARKCHRISTIANSON' 

(please Print) 
Submitted By:Edward E. Gilbert 
Address: 5900 Core A veIitie,Suite 402 
, North Charlesto'n, SC 29406 

CIVIL ACTION COVERSHEEr 

,SC Bar #: 
Telephone #: 

, Fax#: 
Other:, 

2006 - CP-23 - 8'1'40 

71948 
843-414-5500 
843-414-5517 

E-mail: egilbert@ericbennanpc.com 

, '. 

NOTE: The cover sheet and Information contained herein neither replaces nor supplements the filing and service of pleadings :or other pa pers 
as required by law, This form is required for the use of the'Clerk of Court for the purpose of docketing. It must be fIlled out completely, 
signed, and dated, A copy of this cover sheet must be served on the defendant(sj along with ihe Summons and Complaint. ' 

DOCKETING INFORMATION (Clieck all t!rat. apply) 

* If Actioll is Judgment/Settlemellt do not complete 
o JURy TRIAL demanded in complaint. , 0 NON-JURY TRIAL demanded in complaint. 
o This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Resol~tion Rules . 
. 0 This case is subject to l\1EDIATION pursuant to the Circuit Court Alternative Dispute Resolution Rules. o This case is exempt fromADR (certificate attached). ' ..J , 

o 
o 
o 
o 
o 
o 

0 
0 
0 
0 
0 

o 
o 
o 
o 

NATURE OF ACTION (Check Olle Box Below) . 

Contracts . 

Constructions (IOO) 
Debt Collection (110) 

Employment (120) 

GeneraJ(130) 

Breach of Contract (140) 

Other (l99) 

. Inmate Petitions 

PCR(500) 

Sexual Predator (510): 

"-., 

Torts - Professional Maipractlce' 
o Dental Malpractice (2oo) 

o Legal Malpractice (210) 
. 0 . MediCal Malpractice·(220) 

o Notice! File Med Mal (2~O) 
o -Other (299) 

., 

Judgments/Settlements 

0 Death Settlement '(700)' 

G Foreign Ju·dgment (710), 

Mandamus (520) .',0 Magistrnte'~ Judgment (720) 

Habeas Corpus (530) 0 
Other (599) 0 

0'. 
I2l 

Minor Settlement (730) 

Transcript Judgment (740) 

Us Pendens (750) 

Other (799) . 
, Confirmation of Arbitration 
Award 

Special/Complex IOther 

Environmental (600) O· Phannaceuticals (630) 
Automobile Arb. (610) 0 Unfair Trade Practices (640) 
,Medical (6iO) : 0 , Qut-ofStatc Depositions (650)' 
Other (699) 

'0 
. 0 
o 
o 
o 
O' 
o 

: Torts - Personal Injury ,., 

AssaUlt/Slander/Libel 000) 
Conversion (310) . 

MotorVeliicle Accident (320) 

Premises Liability (330)' 

Products Liability (340) 

Personal Injury (350) 
Other (399) 

Adminlstrath'e LawlRelief 

0 Reinstate Dri~er's License (800) 

0 Judicial Review (810) 

0 Relief (820) 

0 Pennanen! lnj unction (830) 

0 Forfeilure (840) 

0 Other (899) 

Real Property 
[] Claim & Delivery (400) . 

o Condemnation (410) 
. OF~reclosure (42.0) 

0'. Mechanic's Liel\ (430) 

o Partition (440) 

o . Possession (450) 
. 0 Building Code Violation (460) 
o . Other (499) , . 

Appeals 

o Arbitration (900) 
o '. Ma~istrale.Civil (910), 

o Magistra,le·Criminal (920) 

o Municipal (930) 
o Probat~ Court (940) . 

o SCDOT.(950) 

o Worker's Comp (960) 

o Zoning Board (970) 

o Administrative Law Judgt980) 

o Public Service Commissi~990) 

o ' Employment Security CoQ (991) 

o Other (999) ~ 

. '. ' 

M 
0\ . 
r-

'M· 
" 

,M 

~ 
U 

Date: 
, 

o SubmittingParty Signature: £~ May 30,2006 

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11; and the South Carolina 
Flivolous Civil ProceedingsSanctions Act, S.C. Code Ann. § 15-36-1 0 et. seq. ROA- 37 
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I" t 

. ~. . 

, FOR lVIANDATED ADR COUNTIES ONLY 
Florence, Hc '; Lexington, Richland, Greenville**, , ~Anderson**. 

** Contact Respective County Clerk of Court for modified ADR Program Rules 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CrvIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. 

You are required to take the following action(s): 

" 

1. ,The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a 
"Stipulation of Neutral Se1ection"on or before the 224m day after the filing of the action. ,If the parties, 

. cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing 
a written "Request for the Appointment of a Neutral" on or before the 224m day after the filing of this 

. action: The Court shall'then appoint a neutral from the Court-approved mediator/arbitrator list. 

2. The initial ADR confer'ence must be held within 300 days after the filing of the action. 

3. Ca~e are exenipt from ADR.only upon the following ~ounds: .. ' 

--• 1,"-

. a/ Special proceeding, or actlpns seeking extraordinary relief such as mandanlus, habeas corpus, .or 
prohibitio~~ " . , 

. b. Cases which are appellate in nature such as a~pe~ls or writs of certioraIi; 

"'" 
c. Post Conviction relief matters; , 

d.' Contempt of Court proceedings; 

, e ... Forfelture proceedings' brought by the State; 

f.' Cases involving mortgage for~closures·; and . 

.) . , 

g. Cases that have been submitted to ~ediation with a certified mediator prior to the filing of this 
action. 

4; Motion ~fa party ·to be exe~pt from payment ofrieutralfees due to indigency should be flIed with the 
Cour,t within ten (10) days after the ADR conference had been concluded. 

Please.Note: You ;'ust comply wi·th the Supreme Court Rules regarding ADR. 
Fa~lure.to do so may ~ffect your case or may result in sanctions .. 
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S-::fA. "fE OF SOUTH CAROLJN,_ 

C()UNTY OF GREENVILLE 

M]NA AMERICA BANK, N.A. 
[gJ Plaintiff 

fNTHE COURT OF COMMON PLEAS 

Q I?: \S . ,-

CASE NO. 
2006-CP-23- 2> 'l4U 

v. MOTION AND ORDER INFORMATION 
FORM Al\l]) COVER SHEET 

lvfark Christianson 
o Defendant. 

Plaintiff's Attorney: 
Edward E. Gilbert, Bar No. 71948 
Address: 

.J •. - -" 
., ' 

-, 

5900 Core Ave, Suite 402, N. Charleston, SC29406 
phone: (843) 414~5500 fax: (843) 414-5517 
e-mail: egilbert@ericbennanpc.com other:. 

.. ., , -
Defendant's Attorney: 
Pro Se, Bar No. 
Address: 

phone: fax: 
e-mail: other: 

o MOTION HEARING REQUESTED (attach wr~tten motion and complete SECTIONS I and ill) 
(gJ FORM: MOTION, NO REARING REQUESTED (complete SECTIONS II and III) 
QPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) 

SECTION I: 'Hearing Information 
Nature of Motion: 
Estimated Time Needed: 'Court Reporter Needed: 0 YES / D NO 

[gJ Written motion attached 
SECTION II: Motion/Order Type 

o Form Motion/Order 
I hereby move for relief or action by the court as set forth in the attached prop()sed order. ' 

, ". ~ rr-dS:c; '- 'S--.jo -0(, 

, . Signature of Attorney for ~Plaintiff I ODefendant . . Date submitted 
SECTION ill: Motion Fce 

o P Alb - AMOUNT: 
!Zl EXEMPT: 0 Rule to Show Cause in Child or Spousal Support 
(check reason) 0 Domestic Abuse or Abuse and Neglect 

, 0 Indigent Status 0 State Agency v. Indigent Party o Sexually Violent Predator Act o Post-:Conviction Relief o Motion for Stay in Bankruptcy "J. 

o Motion for Publicatio~ , D Motion for Execution (Rule 69, SeRCP) o Proposed order submitted at request of the court; or, 
reduced to writing from motion made in open court per judge'S instructions 

.. Name of Court Reporter: 
~ Other: Confinn Arbitration A\vard ' 

. . 

JUDGE'S SECTION 
D Motion Fee to be paid upon filing of the attached 
order. JUDGE 
o Other: ." .' 

CODE: Date: 
CLERK'S VERIFICATION 

Collected by: j0~ ~1l4 • 
Date Filed: 

BMOTION FEE COLLECTED: ftc15( 00 . 
CO~STED - AMOUNT DUE: " 

ROA- 39 
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STATE OF SOUTH CARG.L~NA 

COUNTY OF GREENVILLE 

Greenville County Clerk of COUli 
Paul B. Wickensimer 
305 East North Street 
Greenville County COUlihouse 
Greenville, SC 29601-2120 
(864) 467-8546 Fax (864) 467-8519 

June 19, 2006 

Edward E Gilbeli . 
Eric M. Bennan, P.e. 
5900 Core Ave, Suite 402 
North Charleston, SC 29406-

) 
) IN THE COURT OF COMMON PLEAS 
) 
) 
) . NOTICE OF NON-JURY MOTION 
) HEARING DATE 
) 

19 JUNE 2006 2:53 PM 

FILED':'" CLERK OF COURT 
. GREENVILLE CO. S.c. 
PAULB. W1CKENSIMER . 

ENTERED COMPUTER 

Case Number: .2006CP2303740 
. . 

Case Caption: Mbna America Bank Na vs. l\iark Christianson 

A Confirmation of Arbitration Award in the above captioned case has been set for a 
, , " 

hearing on July 27,'2006@ 11:30 Al\i, before the'presiding Circuit COUlt Judge This MOTION 

HEARING will be held at the Greenville County Comihouse, 305 East North Street, Greenville, 

. South Carolina. 

IT IS THE l\10VING P ART),'S RESPONSIBILITY TO NOTIFY ALL COUNSEL 
, . 

AND/OR PARTIES OF THE DATE Al\1J) TIl\1E OF THIS l\i0TION HEARING.· . . . 

Date: June 19, 2006 

Thank you, 

Paul B. Wickensimer 
Greenville County Clerk of Court 

.~ ; 

CP!10TNOT. dot 
"':~.i' :'.~ 
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STATE OF SOUTH CAROLINA' ) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 13th JUDiCIAL CIRCUIT 

COUNTY OF GREENVIL~E .. ".',' 2;) I';;. 
. ~~. File No. 237536 

l\1BNA AMERICA BANK, N.A., ) 

-vs- Plaintiff,'~~:'{ih';&:~~, - Case No, i006-CP-23~ M40 

MARK CHRISTIANSON, 
Defendant( s). 

, ) 
~) 

) 
) 

ORDER OF COURT 

,. 

ENTERED COMPUTER 

THIS MATTER comes ,before' the Court on the Appli~ation of the Plaintiff, 

MBNA AMERICA BANK, N.A., to confirm an Arbitration Award according to the 
, ,,~ 

Unifonn Arbitration Act, South Carolina Code of Laws §§15-48-10 et seq., and 

IT APPEARING TO THE COURT that on August 29,2005, the National 

Arbitration Forum entered an A ward in favor of the Plaintiff (Claimant), MBNA America 
, ' 

, . Bank, N.A., and against the Defendant(s) (Respondent(s)], Mark Christianson, in the total 
.". • '. ( :. ',' - ' .... if' ,,' .', • 

am~unt of$11 ,14(33 and it further appearing that due notice of the A~vat;d and of this 

Application has.been given to the Defendants according to the Unifoml Arbitration Act, 

it is therefore " 

ORPERED, A.DJUDGED AND DECREED that the Arbitration Award is 

confirmed and judgment shall be entered according to South Carolina Code of Laws § 15-

48-150. 

IT IS SO ORDERED. 

, J. 

Dated: }6/Pt 

Verified ROA..: 41 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVilLE ) 

MBNA AMERICA BANK, N.A., 
Plaintiff, 

-vs-

MARK CHRISTIANSON, 
Defendant. 

IN THE COURT OF COMMON PLEAS. 
FOR THE 13m JUDICIAL CIRCUIT 

). 
) 
) 
) 
) 

-;) 

Our file no. 237536 

Case No. 2006-CP-23-3740 

-------------) 

PLAINTIFF'S MEMORANDUM OF LAW IN 
. RESPONSE TO MOTION TO VACATE JUDGMENT 

AND NOW comes the.Plaintiff, MBNA AlvIERICA BANK, N.A., by and 

through its counsel, ERIC M. BERMAN, P .C. and EDWARD E. GILBERT, ESQ~ 

and presents the following Memorandum of Law in Response to a Motion to Vacate 

Judgment: 

. I History of the Case 

On May 11,2006 Sheriff's !?eputy Ronnie M. Petit personally served upon 
. I 

Defendant Mark Christianson a No'tice of Application to ConfIrm Arbitration Award. It 
" " . 

should be noted that:MI. Christianson has been through this procedure once before at . 
> , • • • 

case number 2005-CP:23"-7546. Upon r~ceipt of the AffidavIt of8ervice coun"sel sent it 

to the Clerk for filing along with the Application,. Certificate of Service, proposed Order 

of Court and filing fee. That was mailed on June 2, 2006 with a copy to the Defendant. 

Exhibit 1. 

On June 5, 2006 counsel received an Objection to Notice of Application to 

ConfIrm Arbitration Award. Exhibit 2. We ass~med this was filed with the Clerk. On 

June 16, 2006 Judge WeI maker silined an Order of Court confirming the arbitration 

award ~d the Order was "fIled with the"Clerk on June 21,2006. On March 5,2007 . 

. counsel mailed a copy of that Order to Attorney Alford. Exhibit 3. It should be noted 

that Mr. Alford never actually entered an appearance in ~s action. 

On or about July 17,2007 Attorney Alford filed the present Motion to Vacate the 

Judgment. 

1 

'\ 

This is an attempt to collect a 
" debt by a debt colRa~.I. ~BY . 

infonnation obtained will be used 
for that purpose. 



, ....... 

. n. . Argument 

An Application for Confirrn.ation of an Arbitration Awardjs statutory; South 
. ~ .' . 

Carolina Code o/Laws'§§15-48-io et seq. Procedure is established according to Section 

15-48-170, "Applications to couit'~ as follows: 

Except as· othenvise provided;ari application t~ the court 
under this chapter shall be by motion and shall be heard in 
the manner and upon notice provided by law or rule.of 
court for the making and hearing of motions .. Unless the 
parties have agreed otherWise, notice of an initial 
application for an order shall be served in the manner . 
provided by law fqr the service of a summons in a civil 
action. 

Plaintiff adhered to the statutory procedure to the letter. Mr. Christian~on was 

personally served with a Notice of Application and was further served with a copy of the 
. . 

Application and proposed Order of Court by mail. It is ap,pareJ?,t that Mr. Christians~n 

and his attorney were aware of the pending action because they made an objection. Mr. . 
.' • '. • J . ' • ' 

Christianson and his counsel had been through this procedure before with respect to 

another credit account on which Mr. Christianson had defaulted and tbey should have. 

been aware of the sta~tory procedures. 

. Relief from judgment under Rule 60(b) is addressed to the sound discretion of the 

. trial judge and will not be disturbed on appeal absent a clear abuse of that discretion. 

Mitchell Supply Co. v. Gaffney, 297 S.C. 160, 375 S.E.2nd 321 (Ct. App. 1988); 

. Ammons v; Hood, 288 S.C. 278,341 S.E.2nd 816 (Ct. App.1986). In consi~ering the 

motion the threshold matter is whether. the movant hasdemo.nstrated the existence of a . 

meritorious defense.' Mitchell, siI~ra a~d Bowers v. Bowers, 304 S.C. 65,403 S.E.2nd 

127 (Ct. App. ~991). The Defendant has failed to utter a defense, meritorious or 

othenvise. 

Defendant's assertion that he was unaware of the action is simply untrue. He was 

served with the Notice and the Application' as set forth iT,' the Act, he tried to object to the 

2 
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. " 

application but was apparently unaware of the statutory procedures, and his counsel was 

provided with a copy of the Order of Court more than five months ago. The Motion to 

Vacate is not timely and must be denied. 
'" 

ill. Conclusion 

For the foregoing reasons, the Plaintiff respectfully requests that the Motion to 

Vacate be denied. 

At North ,Charleston, South Carolina 
August 15; 2007 

. .' " 

Respectfully submitted, 

ERIC M .. BERMAN, P;C. 

By: 
Edward E. Gilbert, SC Bar #71948 

.' . :5900 Core Avenue, Suit~402 
North Charleston, SC 29406-6069 

. Tel: (843) 414-5500.' . 
Fax: (843) 414-5517 

3 
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ERIC M. BERl\1AN, P.C. 
ATTORNEYS AT LAW 

637 WYCKOFF AVENUE 
WYCKOFF, NEW JERSEY 07481 

5110 WEST MAIN STREET, SUITE 212 
BABYLON, NEW YORK 11702-3035 

500 NORTH GULPH ROAD, SUITE 350 
KING OF PRUSSIA, PENNSYLVANIA 19406 

2990 BETHESDA PLACE, SUITE 603D 
WINSTON-SALEM, NORTH CAROLINA 27103 

TEL: 843.414.5500 
FAX: .84 3.414-5517 

TOLL FREE: 888-294-4490 
ERICBERMANPC.COM 

• J 5900 CORE ROAD, SUITE 402 
NORTH CHARLESTON, SOUTH CAROLINA 29406 

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE 

EDWARD E. GILBERT, ESQUIRE 
, , I 

June 2, 2006 

Honorable Paul B. Wick~nsimer 
Greenville County Clerk 
305 East North Street 
Greenville, SC 29601 

Dear Mister Clerk: 

'.. . . 

In re: MBNA America'Bank:N.A.v>Mark Chris'tiarison 
Our file no . .237536 ' 

. MBNA America Bank, N.A; v. Scott A. Hari1ilton 
Our file no. 249705 
MBNA America Bank, N.A. v. William D. Crippin 
Our file no. 243932 

Ihave enclosed for filing an~riginal and one (1) copy' of an Affidavit of Service, Appli~ation for 
Confirmation of AIbitration Award, the.$150.00 filing fee and a business reply envelope for each of the 
~~~~. .' 

Thank you for yo~ kind attention. 

HMB 
·-Enclosure 

, Very nuly yours,' . 

Helen M. Breen 

Exhibit 1 ROA- 45 
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IN THE COURT OF COMMON PLEAS 
COUNTY OF GREENVILLE 

MBNA AMERICA BANK, N.A. 

VS. 

l\1ARK CHRISTIANSON 

(please Print) , 
Submitted By:Edward E. Gilbert" 
Address: 5900 Core Avenue, Suite 402 

North Charleston, SC ~9406 

) 
) 
) CIVIL ACTION COVERSHEET 

Plaintiff(s) ) 
~5Db JmD I 3 P 12: 2 3 

) 
) 

" ';tt,;-G·,{E?'K Or CD!.:;~; 
Defendan,~t@C"0iILLE co" 5.1:'. 

Telephone #: 
Fax#: " 
Other: 

2006-CP-23- 81110 

71948' 
843-414-5500 
843-414-5517 

, E-malI: egilbert@ericbermanpc.com 
NOTE: T.l:te cover sheet and Information contained herein neither replaces nor supplements the fillng and service of pleadings or other papers 
as require4 by law, This form is required (or the use of the Oerk of Court for the purpose of docketing. It must be fined out completely, ' 
signed, and dated. A coPy of this cover sheet must be served on the defendant(s) along with the Suminons and Complaint •. 

, 'DOCKETING INFORMATION (Check al/-tlt,at apply) 
* If Action is Judg~nentiSettlemellt do /lot complete 

o JURy TRIAL demanded in complaint. 0 NON~JURY TRIAL d"emanded in complaint. o This case is subject to .ARBITRA nON pursuant to the Circuit Court Alternative Dispute Resolution Rules. o This case is subject to MEDIATION pursuant to the Circuit Court Alternative Dispute Resolution Rules. o This case is exempt fromADR (certificate attached). . 

o 
o 
o 
o 
o 
o 

Contracts 
Constructions (! 00) 
Debt Collection (110) 
Employment (120) 
Gener.ll (130) . 

Breach of C?nlJilct (140) 
Other (199) 

Inmate Petitions 

o PCR(500) 
o Sexual Predator (510) 
o " Mandamus(520) 
o Habeas Corpus (530) 

o Other (599) 

NATURE OF ACTION (Check One Box Below) 

Torts - Professional Malprnctlce 
o Dental Malpr.lctice (200) 
o Legal Malpr.lctice (210) 
o Medical Malpr.lctice (220) 
o Notice! File, Med Mal (230) 
0" Other (299) 

Ju~gmentslSettlements , 
o Death Settlement 000) 
o Foreign Judgment(7JO) 
o Magistrate's Judgment (720) 
o Minor Settlement (730) 

o Transcript Judgment(740) 
o Lis Pendens (750) 
i2I Other (799) , 

Toi:ts - Personal InJury 
o AssaultlSlanderlLibel (300) , 
o Conversion (310) 
0" Motor Vehicle Accident (320) 
o " Premises Liability (330) 

. 0 Products Liability (340) " 
o Personal Injury (350) 
o Other (399) 

A;dmlnlstratil'e LawIRelief ' 
o Reinstate Driver's License (800), 

o Judicial Review (810) 

o Relief (820) \. 
o Permanent Injunction (830) 
o Forfeiture (840) 
o O~er (899) , 

Real Property 
o Claim & DeliVery (400) 

o Condemnation (410) , 
o Foreclosure (420) 
o Mechanic's Lien (430) 
o pilltitio~ (440) 

o Possession (450) 
o Building Code Violation (460) 

o Other(499) 

Appeals 
o "Arbitration (900) 
D. Magis~tc-Civil (910) 
o Magistrate·Criminal (920) 
o Municipa I (930) 
o Probate Court (940) 
o SCOOT (950) . 

'0 Worker'S Comp (960) 
'0 Zoning Board,(970) , Confirmation of Arbitration" 

Award D Administrative Law Judge (980) ~." 
SpedaUComp!e."( lather 

o Environmental {600} "0 Phannaceuticals (630) 
o Automobile Arb. (61 O) 0 Unfair Trade Pr.lctices (640) 
o Medical (620) 0 Out:ofSlate Depositions (650) 

o Other (699)' 

Submitting Party Signature: ~6 

o Public Service Commission (990)-< 
o Employment Securily Comm (99 ~ 
o Other (999) ~ 

Date: May 30,2006 

<I) 
0\ 
t"­
<I) , 
<'"l 
("1 

d. 
U 

I 
o 

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina 
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. § 15.36-~O et. seq. ROA- 46 
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Florence~ Horry, Lexington, Rich1and~ Greenville**, and Anderson** 
** Contact Respective County Clerk of Court for modified ADR Program Rilles 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT. 

You are required to take the following action(s): 

1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a 
"Stipulation of Neutral Selection" on or before the 224/h day after the filing of the action. If the parties . 
cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing· 
a written "Request for the Appointment ofa Neutral" on or before the 224th day after the filing of this . 
action. The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list. 

2. The initial ADR conference must b~ held ~"ithin 300 days a~er the filing ofthe action. 

3. Case are exempt from ADR onlyupon the following grounds: 

a. Special proceeding; or actions seeking extraordinary relief such as mandamus, habeas corpus, or 
prohibition; . 

. . 

b. Ca·ses which are appellate in nature such as appeals at writs of certiorari; 

c. Post Conviction relief matter~; , 

. d. Contempt of Court proceedings; 

e.Forfeiture proceedings brougqt·by the State; 

f. Cases involving mortgage foreclosures; and 

g. Cases that have been submitted to mediation with a certified mediator prior to the filing of this 
action. . 

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the 
Court within ten (10) days after the ADR conference had been concluded. 

Please Note: You must comply with the Supreme Court Rules regarding ADR. 
Failure to do so may affect your case or may result in sanctions. 

S CCA / 234 (4/06) Page 2 of2 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE _ ) 

IN THE COURT OF COMMON PLEAS 
FOR THE 13th JUDICIAL CIRCUIT 

. .. . 'l'-O~ 1111J 13 P 12: 23 File Ne. 237536 
:MBNA AMER,ICA BANK, N.A.,~!J u v" • . ) . . 

Plaintiff, ) 
. . .) Case No. 2006-CP-23- ~ l <.}O .. 

fE.::O'CL::r~:,: :;;:- CO'Si . . 
-vs- . 

r-i~:-N\l11 :- rf'\ 3 r. --
:;~~lf!~~. \';l_~(~~-"APPLICATION FOR CONFIRMATION 

! Y OF ARBITRATION AWARD MARK CHRISTIANSON, 
.. Defendant(s). ) 

) 

AND NOW cernes the Plaintiff, 1vfBNA AMERICABANK, N.A., by and 

through its counsel, ERIC M. BERMAN, P.~. and EDWARD E. GILBERT, ESQUIRE 

.' and moves the Henerable Court for Confirmation .of an Arbitration Award in confonnity 
.. . ' 

with the Unifonn Arbitration Act, South Carelina Code of Laws §§15-48-10 et seq. and 

-would allege and show te the Henerable Ceurt as follows: 

1. The Plaintiff is a Natienal Association with offices at 1000 Sameset Drive, 

Wilmington, Delaware 19884-2332 doing business in South Carolina pursuantt~ the 

Federal Interstate Commerce Laws. 

2. Upon infermation and belief, the Defendant(s), Mark Christiansen, (is) (are) (an) adult 

individual(s) cUrreritlyresiding at 108 MUllwObd Dr., Mauldin, SC 29662-2325. 

3. On August 29,2005 the Natienal Arbitratien Forum entered its Award in favor of 

Plaintiff (Claimant), MBNA America Bank, N.A.~ and against Defendant(s) . . .. 

[Respondent(s)), Mark Christianson, in the t~tai amount $11,141.33. A certified cepy of 

the Arbitration Award is attached hereto as Exhibit "A" and incorperated by reference. 

4. On the same date, a copy of the Award was duly served on the parties hereto. 

5. More than ninety (90) days have elapsed and no action has beeri taken to vacate, 

modify or correct the arbitratien award. 

ROA- 48 
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6. Notice of this Applic"ation was duly served on the Defendant( s) on May II, 2006 

. according to the Affidavit of the Deputy Sheriff. 

WHEREFORE, the Plaintiff, MBNA America Bank, N.A:, hereby moves the 

Honorable Court for confinnation of the· award in conformity with the Unifonn .. . 

·Arl;>itration Act, South Carolina Code of Laws §§15-48-10 et seq. 

At North Charl!3ston, South Carolina 
, May'30, 2006 ' ' , 

: Res.pectfullysubmitted: 

,ERleM. BERMAN,P.C. 
Counsel for Plaintiff 

, By: EdwardE. Gilbert, Esquire 
S.C~ Bar #71948 
5900 Core Avenue, Suite 402 
North Charleston, S,C 29406 
(843) 414-5500 
fax: (843) ~n4-5517 
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2006~CP .. 23- 3 'llf.U 

CERTlFICATE OF SERVICE 

The undersigned counsel hereby certifies tbat he s~rved or caused to be served a 

true and correct copy ofthe foregoingApplication for Confinnation of Arbitration Award 

by firstclass United States mail, postage prepaid and addressed as follov.ts: 

"" -

•• ,1 

, . 

Mark Christianson 
108 Muirwood Dr. 

I ". . 

. ': .. Mauldin, SC29662-2325 

.Respectfully submitted, . 

Edward E. Gilbert, se Bar #71948 
Counsel for the Plaintiff 

At North Chadeston, South Carolina 
May 30, 2006 . 

,--
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MBNA America Bank, N.A. 

NATIONAL 

ARBITRATION 

FORUM® 

clo Wolpoff & Abramson, L.L.P. . 
Attorneys in the Practice of Debt Collection 
702 King Farm Blvd, Two Irvington Centre 
Rockville, MD 20850·5775 . 

CLAIMANT(s), 

Mark Christianson 
108 Muitwood Dr 
Mauldin, Se 29662-2325 . 

}illS!,ONDENT(s). 

AWARD 
RE: MBNA America Bank,N.A. v Mark Christianson 

File Number: FAOS04000464239 
Claimant File Number: 5490992997737741 

The ut;ldersigned·Arbitrator in this case FINDS: 

1. . That no known conflict of interest exists. . 
2. Th~tonor before 04114/2005 the Parties eritereci"into an agreement providing that this matter shall be 

resolved through binding arbitration.~ accordance with the Forum Code of Procedure. 
3. That the Claimant has filed a Claim with the Forwn and served it on the Respondent in accordance with Rule 6. 
4. That the Respondent has filed a Response with the Forum and served it on the Claimant. 
5. That the matter has proceeded in accord with the applicable Forum Code of Procedure. 
6. The.Parties have had the opportunitY to present all evidence and·information to the Arbitrator .. 
7. That the Arbitrator has reviewed all evidence and information submitted in this.case. 
8. That the information and evidence submitted SUpports the issuance oran Award as stated. 

Therefore, the Arbitrator ISSUES: . 
An Award in favor of the Claimant, for a 'total amount of $11,141.33. . . 

Entered and Affmned in the State of Sou.th 
. Carolina· -0"1 

ACKNOWLEDGEMENT AND CERTIFICATE ~ 

Date: 08129/2005 

OF SERVICE ~ 
This Award was duly entered and the Forum hereby C'"l 

. 0-
certifies that a copy of was sent by flrst class ::;; 

mail postage above referenced cJ., . N 
addresses, or on this date. d.. 

u 
I o 
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NATIONAL 

ARBITRATION 

'FORUM® 
Mark Christianson 
108 Mubwood Dr 
Mauldin, SC 29662~2325 

MBNA America Bank, N.A. 
c/o Wolpoff & Abramson, L.L.P. 
Paralegal Department . 
Attorneys in the Practice of Debt Collection • 
702 King ,Farm Blvd. . 

. Two Irvington Centre 
Rockville, ivID 20850-5775 

RE: 1\1BNA America Bank, N.A. v Mark Christianson 
. File Number: FA0504000464239 
Claimant Reference Number: 01282411~3 

Dear Parties: 

August 29, 2005 

Enclosed and served upon you by United States Mail is a copy ofllie Award, which has been . 
entered in this matter. . 

. This case is now closed '~ith the National Arb~tration Forum. All future inquiries regarding this 
case should be diiected to the opposing Party. . 

Sincerely, . 

'-fYl~(¥~0 
Mary B. Trocinski . 
GCl$e Coordinator 
Enclosure 

P.O. Box 50191 Mlnneap05s USA 55405-0191 wy;W.ali!.itralion.forurncom ro0.474.2371 952.516.6400 FAX 952.345.1160 
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STATE OF SOUTH CAROLINA,) IN THE COURT OF COMMON PLEAS 
). 

COUNTY OF GREENVILLE ,) CA: 06-CP-23-No Number Assigned' 
) 

MBNA America NA ) File no 2375.36 . 
Plaintiff ) 

v. )'Objectio.n to Notice of Application 
Mark Christianson ) to Confirm Arbitration Award. 

Defendants . ) 

Oefendant was served by the Sheriff's Office with a copy of Exhibit 1 attached 
hereto. The Notice of Application states' it is served in accordance with SC Code 
15-48-170. ' 

Defendant objects to' the Notice and moves to deny the application. Moreover, 
serVice was insufficient., there is lack of subject matter jurisdiction, and the 
award was obtained by sham or non-existent pro.ceedings . 

. Defendant moves to vacate theaward'pursuant to SC Code 15-48-130., 

Spartanburg, South Carolina. 
June 1,2006, 

DAVIDC. ALFORD, p.e. 

tA.JV· 
" David C. Alford . 
P:O. Box 6326 

, ' Spartanburg, South Carolina 2~304 ,', 
(864) 574-0870' ' 

ATTORNEY FOR DEFENDANT 
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ERIC M. BERMAN, P.C. 
AITORNEYSAT LAW 

500 WEST MAIN STREET, SUITE 212 
BABYLON, NEW YORK 11702-3035 . 

5900 CORE A YJiNUE, SUITE 402 
NORTH CHARLESTON. se 29406 

500 NORTH GULPH ROAD, SUITE 350 
KING OF PRUSSIA, PA 19406 

2990 BETHESDA PLACE, SUITE 603D . TEL: 843-414-5500 
WINSTON-SALEM, NORTH CAROLlNA 27103 FAX: 843-414-5517 

637 WYCKOFF AVENUE 
WYCKOFF, NEW JERSEY 07481 

TOLL FREE: 888-294-4490 
. ERICBERMANPC.COM 

PLEASE CONTAcr OUR SOUIH CAROLINA OFFICE 

Edward E. Gilbert, Esquire 

David C. Alford, Esquire 
Post Office Box 6326 .. 
Spartanburg, se 29304 '. 

March 5, 2007 

,,1 , 

In re: NfBNA AmeriCa Bank v. Mark Christianson 
CaSe No. 2005-CP-23-7546 
Our file no. 231690 

·Dear Mr. Alford: 

r have enclo.sed a copy of Appellant's Return to Respondent's Motion to Dismiss Appeal or Extend 
Time to File Final Brief. 

As you know,ajudgment was entered against your client on his other accoun~ Case No. 2006-CP-
23-3740, on June ~1, 2006 by Order of Judge Welmaker on June 16,2006. A copy is enclosed. This is, of 
course, a final judgment arid I am preparing a Writ of Execution unless your client wants to· make . 
arrangements to satisfy it . 

. Thruik you for your ~datten1;ion. 

EEG/ms 
Enclosures 

Very truly yours, 

Edward E. Gilbert 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 13thruDICIAL CIRCUIT 

COUNTY OF GREENVILLE ) 

MBNA AMERICA BANK, N.A., 
Plaintiff, 

-vs--

MARK CHRlSTIANSON, 
Defendant(s ). 

,:UDb JUN 2 I A ~p~tr°' 237536 

) 
" ' ), ' , 

~ILEO-CLrnK OF C@iiSe No; 2006-CP-23-
G~:££}NfI LE co. S,I-::. 
:;, 1"/ ~ \''j\~, .'-"~"(-" ' i- u r ~;;. I ..... , "" .• '.' • . " -. ) .', .' .... . 

) 
) 

ORDEROFCOVRT 

3140 

. ' 

THIS MATTER co~es before the Court onf!1e Application of the Plaintiff, 

lviBNA AMERICA BANK, N.A., to confirm an Arbitration Award according to 'th'e' 

Unifonn Arbitration Act, South Carolina Code of Laws §§15-48-10'et seq., and 

IT APPEARJNG TO THE COURT that on August 29, 2005, the National 

Arbitration Forum. entered an Award infavor ofllie Plaintiff (Claimant), MBNA America, 

Bank, N.A.; and against" the Defendant(s) [Re~ondent(s)], Mark Christianson,in the total '. . . 

amount.of$11,141.33 and it further appearing that due noticeof~eAward and,9ftltis 

Application has been given to the Defendants according to the Uniform Arbitration Act, 

it is, therefore 

ORDERED, ADJUDGED AND DECREED:th~t th'e ArbitrationAw~d is 
~onfumed andjudgmerit shaH be entered according to South .Caroliria Code ofLaws'§15-' 

" 

48-150. 

IT IS SO ORbERED. 

Dated: &//~ #(/ 
I 7 

BY THE COURT: .' 

A Certifi~d Copy 
~o.....Qb.lJ~ 
Clerk·ofCourtC.P. & G.S. 

I Greenville County. sc 
Dat,ed G .... J I- D {P 

I ' 
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, . 

CERTIFICATE OF SERVICE 

. The undersigned counsel hereby certifies that on this lSLh day of August, 2007 he 

, served or caused to be served a true and correct copy of the foregoing :MEMORANDUM 

OF LAW IN RESPONSE TO MOTION'TO V A;CA TE by first class United States mail, 

postage prepaid and addressed as follow~: ' . 

Dayid c" Alford; Esquire 
Post Office Box 6326 . 
Sp~~inburg,'SC ,29304·· 

Edward 'E. Gilbert 
Counsel for the Plaintiff' 

.., . 
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. .. 
STATE OF SOUTH CAROLINA )" IN THE COURT.OFCOMMON PLEAS 

r , .) 

COUNTY OF GREENVILLE:' ) CA:OS·CP-23-3740 ..... 
, -,., 1 .'!l11 . ':l ~ /~, q: t~ I . 

MBNAAmerica NA.. '-'.'" .,J_ .1) ' ... 
. Plaintiff . '). . . .' . 

. y. . . . .')' AffiQ~vit of Mark Christianson 
Mark .Christianson '~-iL ED·n.E~i\!)rf~~~I;:,:"" 

. r.;.~:~rnVl( LE .... '_1. ~.l;:: .. 
. . Defend9,~t~f,. \l1'-":.~~;~;-1'~: 

I rei::eiv~d a Notice of Applicatioil served by the Sheriffs Department. 
My attorney David C; Alford attempted to file an Objection' . . .' 
The'ObJection,coul.d not be filed because there was no ca~e numb~r assigned. , 
My attoniey queried the Clerk of CouJ:t and was infonned there was no case on 
file. ., . .' . '. , '. . . 
Since tliat originai' service. Lhave not received anycoJrespondence relating to 
this suit.' .. ,'. . '.' . . ' ... 
I was informed as to the existence of· the in this suit.judgmerit when I attempted. 

. to. refjnance my home on or 'about 6;20-07. .. . . 

So sayeth the Affian.f: 

.. :~ .. ;" 

. .' SWorn to before me' . tl!J1 IhtaY
r:J:l' :' ,20 7' 

. ' Notary P~lic .," . 
. My commissiofl xpires . 

.~.f!:it= ..• 
Mark Christianson. . 

, L 

" 

. ,," 

. "":" 

,. . 

. ,'~. ' 

, ~', 

.' . 
~. '. 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 

IN'THE COUR.Y OF COMMON PLEAS .. 

" 

COUNTY OF GREENVILLE 

MBNA America NA ' , 
Plaintiff ' 

v. 
Mark Christianson 

r ' 
Defendants: 

) 
') 
) 
) 
) 

I, the undersigned, affirf11 as ,follows: 

,CA: b6-CP~23·37 40 

1. Defendant provided me a copy of the Notic~ of Appliqation 'served by the , 
GreenvUle County Sheriff's .Department. ' " " ' ' ",', ,"" ~, ". 

~ 2. AnObjectio~ and Certificate of mailing was served. , ' 
3. I, personally went to the Clerk of ,Court office in Greenville County to ' 

as<:;ertainthe c;orrect caption number, which was missing from the. filing. 
, The Clerk of Court staff informed me no filin'g had been clocked, and' no 

caption number had been 'a.ssigned., " . 
4. I denoted my copies JO clearly show the absenc'e of a CapUon. ' 
5: My office never' received any ,notice of hearing in this matter, nor any other ' 

court filings ,or correspondence until Defendant. alerted me" to the 
, ' judgment on his, credit report. .' ' ' 

6. 'Upon receipt of.Plaint,iffs MelJ1or~ndum, a search was made oftlle appeal 
file in' the case 05-CP-2"3-7536. The referenced letter from Plaintiffs 

,;' counsel was found .. However, no Order was attached. " 

'Sosa'yet~ the Affiant' , 

, , Sworn to before me' , 
This'30th day of August, .2007 

N~tary'publi~ VVt~,·~ . ~, 
My commission ex~ires I q. /0. {f' ,. . 
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Office of tIle Clerl( of Court 
Greenville, South Carolina 

Circuit Court Division 
Greenville County Courthouse 
305 East North Street 

o Paul B. Wickensimer 0 

Clerk of Court 

Family Court Division 
301 University Ridge 
Post Office Box 757 

Greenville, South Carolina 29601 
(864) 467-8551 FAX (864) 467-8540 

, Greenville, South Carolina 29602 
(864) 467-5800 FAX (864) 467-5856 

To: 

• 
From: CLERK OF;COURT, GREENVILLE 

RE:o 
The above-referenced do~ument is being returned for the following reason(s): 

, ' 

(1) __ 0 Instrument not signed/dated. 

(2) __ Must incl~de Civil cover Sheet 'SCCA234 \\lith all original pleadings. ' 
Dowllioadablefile available atwww.sccourts.orgSeJedFORMS,· 9hoose COMMON PLEAS, then SUBMIT, 

(3) __ Motion Fee of $25 -is required for all Motions and proposed Orders (unless exemption claimed) 

(4) __ Must have Motion and Order Infom1ation Form SCCA233 for all Motions and proposed Orders. 
Downloadable file available at lI'lI'w.sccoims.org Select FORMS,' Choose COMMON PLEAS, then SUBMIT 

(5) __ Insufficient ar!10unt of filing fee. Correct amount fee: __ _ 

(6) _' _Copy. Must ~le original. 
:-

(7) __ Not a Greenv~l1e County Case. 

(8) -,-Venue chang~ to: __ --.....::. _______ --:--'--

(9) __ Check or money order must be payable to Greenville County Clerk of Court . 

. (l0)_, _Case ended: Date: ____ Reason ended: ________ ---, ___ _ 

(n ) __ Check not signed. 

(12)_0 _C?se not found with this caption. 

~ __ --:-Q.::;=..:::,~....:...!S~~=__~a__'o '~.\....l.....~o ~m~6..!.!l-°~e-:...,~' ~--L..:::~o......,,;'d~, --,01~ __ _ 

piease make the requ~sted changes and return the documents to our office for filing. Thank you. 

~ (G Date (g l \41 (~bA- 59 S.taff signature 
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STATE OF SOUTH CAROLINA ) IN TH5 COURT OF COMMON PL5AS· 
) 

COUNTY OF GREENVILLE) .. CA: 06~CP~23~No Number Assigned 
) 

.MBNA America NA , ) File no 237536 
Plaintiff ) 

. v. ) Certificate of Mailing 
Mark Christianson ) 

Defendants ' ) 

The undersigned does hereby certify that he has:this date served Defendant's 
Objection to the Notice of Application upon the Plaintiff by depositing the same in 
the United States mail, with sufficient ,postage duly attached the'reto l to the 
following address: ~. .. , .' , . ' "..' . 

" Edward E. Gilbert 
5900 Core 'Avenue Ste 402 
North Charleston,SC 29406., 

As attorney for Plaintiff 

Spartanburg, South'Carolina 
June'1, 2006 

DAVID C. ALFORD, P.C. 

, avid C. Iford, . 
P.O. Box q326 
Spartanburg, South Carolina 29304 
(864) 574-0870 

A TIORNEY FOR DEFENDANT 

ROA- 60 . . 1 
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STATE OF SOUTH'CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

. MBNA America NA ' ) 
Plaintiff ' ) 

v. ) 
Mark Christianson ) 

Defendqnts ) 

(N THE COURT OF COMMON PLEAS, 

CA: 06-CP-23-No Numb.er·Assfgned 

. Fire no 237536 

Objection to Notice of Application . 
to Confirm Arbitration Award' 

Defendant was served by the Sheriffs Office with, a copy of Exhibit 1 attached 
hereto. The Notice of Application states it is selVed in accordance with SC Code 
15-48-170. ' .' . 

,j- • 

Oefendant objects to the Notice and moves to deny the application. Moreover, 
service 'was insuffjcient., there is lack of subject matter' jurisdiction, and the 
award was obtained by sh?lm .or n?n-exlstenfproceedings ... '. ' 

Defendantmov~s to vacate the award: pursuant to SC Code 15-48-130: 

, . ' 

Spartanburg, South Carolina 
June 1, 2008 

·:DAVID C.ALFORD, P.C. 

D~k4.Affo91/ 
P.O. E?ox 6326 
Spartanburg, .South,·Carqlina 29304 

. (864) 574-0870 " 

, : A TIORNEY. FOR DEFENDANT 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

MBNA AMERICA BANK NA, 
PLAINTIFF, 

vS. 
,. 

MARK CHRISTIANSON, 
DEFENDANT. 

) 
) 
) 
) 
) 
} 

..> 
) 
) 
) 
) 
) 
) 
) , '.' 

) 
~ ': 

------------~--~---------) 

COURT OF COMMON PLEAS 
2006':"CP-23-3740 

T'RANSCRIPT OF RECORD 

September' 6, 2007 
Greenville, ' South Carolina, 

B E F.O .R' K: ' 

" . 
THE HONORABLE ·EDWARD W .. MI!-'LER t JUDGE. 

A P PEAR A N C E S: 

EDWARD E. GILBERT I ESQ ~ ., 
.Attorney.for the Plaintiff 

DAVID C. ALFORD, ESQ. 
Attorney for the D~ferid~ni 

HOLLIE M. JENKINS 
Circuit Court Reporter 
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I··N D E X 

(There wer~ no witnesses called.) 
, ' 

.E X H I BIT S. 

(There. were ·no ex~ibits introduced~) 



3 

1 PRO C E E DIN G S 

2 

3 THE COURT: Mr.· Alford, I think you're the moving 

4 party, aren't yo~? 

5 MR. ALFORD: Yes, sir, I am. 

6 THE COORT: Okay. 

7 MR. ALFORD: Your Honor, the Court should have 

8 received and you should have'received our memorandum., 

9. THE COURT.: I got it. 
. . " 

10 MR. ALFORD: .. Essentially,· this case, apparently, 

11 started ..;'- and I tried to set that out in my memorandum., 

12 ·1 apologize if I r~peat.But, apparently, my client, Mark 

13 . Christianson, was served a notice of application on May 

14 11th. That notice is attached as an ex~ibit to my 

15 memorandum. At that time· '-- and what is· important, I 

16 think, also is the pattern of· MBNA trying to enroll a 

17 foreign arbitration judgment that was under litigation, at 

18 . that time, between Christianson and MBNA in another·case. 

19 Now, to this day, I don't know if they relate to the 

·20 . same· account or not.· But let's assume they're ·different 

21 

22 

accounts. He brought me that. I filed a notice. of 

objection to the. enrollment and served it on Mr. Gilbert. 

23 1 ~ And that objection and service should be attached a so to· r-. 

24 

25 

(""} , 
M 

the memorandum. <'I d. 
u 

I 

NOWi what is interesting is we filed that on June the 0 
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4 

1 5th. You will notice and I tried to circle my exhibit 

i at ,that, ti~e --

3 THE COURT: Let me catch up. Which exhibit are you 

4 'referring to? 

5 MR. 'ALFORD: Let me make sure I have them in here. 

,6 The very ,first one attached to the memorandum should 

7 be the notice ot application. 

8 THE COURT: Okay. I've got that. 

9 MR. ALFORD: Okay. And if you,notice on that, 

10 ,there's a file number at the top of this notice. I will 

11 approach the C~urt a~d point 

12 THE COURT: 'I've got it. 

13' MR. ALFORD: Okay;'That. file number 'is also the same 

14 ohe -- ~nd I hap~ened to~attach it on'the certificate of 

15 'service fro~ 'th~ Sh&riif's Department. 

16 Our notice -- our objection could not be filed 

17 'because, at. that time,it had not been cl~cked iri to the 
, . 

18 courts. Ahd attacheq to my affidavit, I hand up -- arid I 

19 have the originals. This is what we received back from 

20 ihe·office of the cleik he£e. They could riot clo6k my . 

21 certificate· and notice in because they said, ,Case number 

22 needed. 
M 

23 And I represented in my affidavit that I came to the ,~ 
C'l 

24 Clerk of Court's Office to verify with the staff that 

2S there were no cases out there, you know, for caption 
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5. 

1 number. I happened to be down here. The only one on 

2 file, at that timet was this other one, the 05-CP-23-7536, 

3 which is on appeal. 

4 Okay. We sent that off. We then waited. We heard 

5 nothing. My client, by his affidavit -- it should also be 

6 in the file -- ~oes to get his mortgage re~inanced ~bout a 

7 month and a half. ago, two months ago,' and finds the other 

·8 judgment 'in this.case, 3740, on' record. Well,' he didn't 

9 knew, but it. was a judgment. We carne down. We pulled 

10 that file. . And attached to the memorandum is the 

11 'pertinent copies of what was ~ontained in the file on 

12 record here: 

13 The best we .can determine, this notice was served on 

14 my client on May 11. The' civil action cover she~t and the' 

15 application signed by Plaintiff's counsel was not done 

16 until May 30th. And then, it was not clocked into the 

17 Clerk's Office until June 13. ApparentlYI there was a 

18 not'ice of hearing to be scheduled sometime in JulYt which,· 

19 we never received. And it looks like the Court signed a 

20 form order submitted for ,~hich we were'not·cop'ied'on. 

21 Mr. Gilbert, in the Plaintiff's memorandum, acknowledges 
, ~ 

22 having received our notice of objection. 

23 
('l 

For various reasons set out in the memo, we're moving ~ 
('l 

24 to vacate the judgment as not complying with the rules. 

25 First of all, we put in there the improper filing of the 
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,J 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
" J' 

" 

, 14 

15 

16 

17 

18 

·19 

20 

21 

22 

23 

24 

25 
" J 

6 

applicatien and improper service ef precess. And I've set 

it,eut because eur rules aren't verycl~ar, at least, the 

civi~ -~ the rules of civil procedure den't address 

enrellment of a fereign arbitration. They de talk about a 

foreign ,judgment by statut~. 

However, in the n6tice, Plaintiffp~tsin there that 

its filing is subject to the South Carolina Uniform 

Arbitration Act 1548 .. And .r believe it's 170 is the 

applicab~e 'statute, I copied in the-applicable part. It· 

talks about it all has to be done similar to asurnmons. 

Well, ,r read that· by par~llel lo6k~ng 'at eur rules ef 

civil ,procedure, to start the 'action, you take yeur 

summons, you go clock it in, and then you go ·serve it. In 

this cas~, that,was n6t drine. 

s~ta.king their claim to the South Carolina Uniform 

Arbitratien Act, uriiortunately"they got the cart before 

the horse. 1. think there I s ',a number of cases out, there 

that say,that the summons and complaint wO.uld not be'valid 

if served absent the clocking in. with the, Clerk of Court. 

We'also put in there the 'second :part oE t~is that we 

filed theepj ectien:" . We made an appearance. The only 

< notice that Plaintiff asserts they gave us w~s the.EecondO 
~ 

paragraph of a letter I received in March 'of ,this year 

where we were receiving a response on an appeal issue. 

And this is that other case, that, 7540 case that's en 

01"\1\ ~7 



1 appeal. 

·2 Now, that particular· case,· same set of arbitration. 

3 . The arbitration \vas denied. MBNA has it up on appeal. So 

4 he gives me. that in the second paragraph. I also put in 

5, myaffid~vit -- we pulled that appeal file. I found the 

. 6 letter thathereferenceiin.his exhibit~: We have no copy 

7 of any judgment being provided to' us. Our first not'ice 

8 . was also when··the client came to my~office asking about 

9 this other'MBNA judgment .. ' 

10 We're,a~kin~ that thlsarbitration"filing be vacat~d. 

11 More importall:tly; because of just. the rampant failure:: to 

12 comply \vith any of the rules that they would be deemed 

. 13 

14 

15 

16 

'17 

18 

19 

20· 

21 

22 

23 

dismissed.:w.ith prejudice . 

Thari~ you,YourHorior. 

THE CO,uRT: All right. Thank you, Mr. Alford. 

Yes; si~, Mr .. Gilbert. 

MR. GILBERT: .. Your. Honor ,Edward Gilbert for the 
., 

Plaintiff~ 

THE COURT:' Yes (. s·ir. 

MR. GILBERT: 'The motion for" relief, from judgment 

under Rule 60 (b) has to be timely. ,Our first point is. 
. . . 

that ·,this motion is rather tardy under the circumstances. 

But, more importantly, as a th~eshold matter, the Defense 

00 
0, 
~ . 
< 
~ 
r') 
0\ 
t"-­
r') 

24 
, 

r') 

has to show a meritorious defense to the underlying claim; ~ 

25 They've not presented any defense. 
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8 . 

1 , Mr. Christianson used his cr~dit dard. He owes the 

2 money. If we open this judgment, all we have to do is sue 

3 him and wei 11 be back before, the Cour,t on a motion for 

4 summary judgment before the end of the year. And it's 

5 just a waste of everyones time. 

6 

7 

" 8 

,: I would like to talk ,about the procedures. Because I 
.' 

have been filing appli~ationsfor confirmation of 
. '. 

arbitration awards under both the state and federal acts 

9 for ~about, four years. The 'Uniform Arbitration Act was· 

10ad6pted.in South Carolina in ,2003. We beg~n doing these 

11 at .the begi~ning of 2004;· . We've used various ,procedures 

12 over the past four years. The initial procedure, of filing 

13 the application. was ,not working. Because the application 
~' 

is "governed under ,motions pr~ceduretf.: No' hearing is" 

15~required. All the Court needs to do, is determine that 

16 there was an arbitration' award ent~red more than 90 days 

17 ago. 

18 If we have those two elements, then the Court 

19 confirms the award under the act and, it's entered.' ,We 

20 were finding out initially that by 'the tim~ the sheriff 

21 served notice on the Defendant,the case was already over. 

22 I h~d been working with Judge Keesley and Judge Howard on 
, /' 

23 this for a couple of years. The procedure that we follow 

24 now satisfies the statute. There are no rules g9verning 

25 the application for confirmation. Judge Howard is ,the 
. i 
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1 chairman of th~ commission on civil rules. And we're also 

2 working ondeveloping,that. 

3 When we started filing these~ the Clerk's Offices 

4 around the State didn't know what they were. They didn't 

5 know what to do with them. .And every time we would file 

6 one, we woul~ get a call~ Is this an automobile 

, 7 arbitration? What am I supposed to do? Weil, the 

8 procedure is that as sooh as the application is filed, it 

"9 is ro~ted to the jud~e for review. I f everything is in ' 
., " '. 

·~o order, th~n the order is signed and·thecase is over~ 

11 ~here's no h~aring requested· in this case. No ~earing is 

1,2 .required., 

13 In. this case, what we'did was ~- and this is the 

14 standard procedure across the State untii rules are 

IS' adopte6·to,tellus otherwise -- we seive a notice of 

.16 application, which was done on May 11 .. When the affidavit 

17 of service is returned, .we file the application with. the 

18 affidavit. of service. That was mailed to the Clerk on 

19 Jutie 2nd.Th~s~ are attached'as exhibits to my 

20 memorandum. 

21 On June ,5th, we received the objection to. the notice 

22 of application. I .. assumed it had been filed with the 

23, 
(rI. 

0. 
Clerk.· I only learned very recently that that was not the ~ 

24 

25 

I 
(rI 

<'l case. On .June 16th/ Judge Welmaker signed the order of ~ 

court confirming the arbitration. And, at that point, the 
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10 

1 case was over. I did serve a copy of the application on 

2 Mr. Christianson in a mailing on June 2nd. And there's a 

3 certificate of service attached to the application. On 

4 March 5th, .1 sent a lett~r to Mr. Alford with a copy of 

5 the order. And this motion was filed on July 17th, 13 

6 months after the award was· confirmed. 

7 Your Honor,. we're still· in the development stage on 

8 what to do with these applications. I would like to read 

9 ,THE COURT: Well, I'm a' little concerned about the --

10 I mean, Mr~ Alford objected, sent it to you, tried to file 

11 it, you know, maybe -- if I grant the relief, maybe· 

12 exactly what· you said,will happen. But it would' also 

13 ensure that his client g6t due process. ' 

14 MR. GILBERT: Well, Your Hqnor, you can't grant the. 

15. relief if t~ere's no meritorious defense to the underlying 

;16 'claim, and if the motion is not timely filed. 

17 "Now, 'we sent the ~pplication to Mr. Christianson on 

18 June 2nd of last,year. At that point, Mr. Alford·was not 

19 in the case .. Judge Welmaker·signed the order. It was 

2D· sent to the Clerk for filing. It was dist~ibuted by the 

21 

22 

23 

24 

25 

Clerk. I had nothing to do with that. 

Now, in some counties; when that order is returned, 

they notify all 'part~es. I found out recently that 

Greenville County do~s not do that. This is one of the 

reasons that we need rulesgoyerning this procedure. 

(') 
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1 THE COURT: Okay. 

2 MR. GILBERT: An'd we had already sent th~ application 

3 for filing at that point. There are some unfortunate 

4 timing issues in this case. 

5 MR. ALFORD: May I ask the cite on the case that 

6 counsel was referencing? 

7 THE COURT: Yes. 

8 MR. ALFORD: Do you have the SC number?' 

9 MR. GILBERT: 428, SE2d 736. 

10 Your Honor, our ,position is there is no defenie to 

11 the'underlying claim, to, the claim on the credit: card 

12 ' bill. The arbitration award was entered and absolute by 

13 the time we filed the application. There's just no 

14 grounds for this. 

15 THE COURT: That's a pretty strong statement. And if 

16 I go along 'wIth your -- I mean, this is a new area of law; 

17 right? 

18 MR. GILBERT: It is, YoUr ,Honor. 

19 THE COURT: And if I go along with that, 'it denies 

20 ,Mr. Christian~ondue ~rocess of l~w. He .filed his· 

21 ,objection. He was not given an opportunity to be heard 

22 that. 

23 
(,., 
Cl\ 

MR. GILBERT: Your Honor, he's not denied due process ~ 

24 

25 

because the arbitration was noticed. The arbitration 

award w.as provided to him -~ 

I t,., 
d: u 

I 
o 
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1 THE COURT: Well, I krio~ ~h~t you're saying. Bu~'you 

2 can't go back and'attack the underlying'~rbitr~tion award; 

3 right? 

4 'That's is that ~~at y6u're trying to t~ll me? 

5 'MR .. GILBERT:, He has the right to move to vacate that 

6 within 90'days. 

7 THE COURT: Okay. I understand that. 

8' , MR. GILBERT: And he didn't do tha t,. 

9 THE COURT: I understand ',that.; 

10 MR. GILBERT: He's no~ allowed'to rest on hl~ rights 

il and then come back fwoyears later and claim absence of 

12 due process. 

13 THE COURT:, That's not what, I'm, referring' to. 

14, I 'm:referring to his right ,to, due' process to contest, 

IS 'the filing of thearbitra~ion reward here in South 

16 Caroliri~; If I> go along with, what you'retellirig me, it's 

17 once the arbitration a~ard is'enteredand 90 days ha~e 
, , , 

18 ,passed, he!'s 9ut of it. ~e's'gotnothingelsehe can say. 

19 ,Your client c~ri just do whateve~,they want'with the aw~rd 

20 andh~ can't baiticipate. That's what I'm hearing. It,· 

21 doesn't make any difference if he fil~s objections --

22 ,MR; GILBERT: That ',s the law in South Carolina asi t 

23 presently stands. 

24 THE COURT: So how would somebody hypothetically, 

2S let's, say the~e are irregula~~ties in the application 

~ 
'~ 

~ , t--­, .... , 
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itself or some part of the motion and you're -- the'moving 
" , 

parties application to file the arbitration atvard here, -

you I re saying that a party \vho would be aggrieved by that 

can't contest it? 

MR. GILBERT: They can't contest the un~erlying 

reward. 

THE COURT: That"s not what I'm talking about. I'm 

talking about having it filed here. What you're saying is . " 

that once'the 90da~shave passed, it doesn't matter what 

that person wants. Any-:-

MR. GIL~tRT: Well, no;' ~hat'snot true., 

The statute ~ays that we have to give hi~ notice of 

the application, which we diq. ,It ,has to be 12ersonally 

"served on him the same way a summons is served. We did 

that. 

THE,COURT: Okay. That's due process; ,right? 

MR. GILBERT:'. Our proc'edure is 'that once we get the 

affidavit of se,rvic;::e of the notice, then' we. file' the 

applicatiori. , And when we do th~t, we provide the 

. Defendant with a-copy of the application itself as- sent to 
,~ 

the Clerk. There's a certificate of ~e~vicethat's filed- -
C 

with,that because that's under motions procedures. P: 
" ~ 

<' 

2 

~ 
~ 

THE COURT: Okay. And so what I'm saying is if 

somebody files an obje~tion to the way that process 

worked, if I adopt your argument, it doesn't matter what 
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they object to. What if it's improper service? It 

wouldn't matter, according to what you're telling me; is 

that right? 

MR. GILBERT: I think it does ma'tter. 

We had some problems initially when we started doing· 

th~se four years ago. Because, asI described, the notice 

was getting to the D~fendant after the case was already 

over, which was not good. So we decided -- in talkirig to 

Judge Howard and Judge'Keesley, we decided~ at that point, 

that we would reverse the process, notice them first, and 

then file the application.' So they had notice that we 

were filing it. And he got notice when we did file it,' S,o. 
, . 

THE COURT: Okay. And the purpose of that? 

MR. GIL'BERT: Is to give them notice that we're ' 

before th~ Court. 

'THE COURT:, Right. So that they can participate ih a 

proce'eding which will impact them. 

MR. GILBERT: Right. 

,THE COURT: And in this particular case and I'm 

not going to the merits of it -~ h~ filed an 'objection. 

And is it bonte~ted? 
I£) 
....: 
....: 

-< o I mean, I'm -- I think we're all kind of on the same, ~ 

p~ge here. ~e filed a notice of application, whic~ they· 

didn't allow him to --they, didn't file because it had no 

number. 
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1 MR. GILBERT: I thought it was filed. 

2 THE COURT: Well, I understand that, but it wasn't. 

3 So the Court signed it' without -- Judge Welmaker, as 

4 administrative judge at that time,' si'gned the order 

5 granting the relief requested by your client witpout 

. 6 notice toa party who was objecting, wheth~r or not he had 

7 valid grounds or· not, and noticed you that he had. And, 

8 now, I'm not. s~ying you did an~thingwron~. But, I mean, 

9 h~ .filed -- he attempted to file his ~pplication. 

10 I mean, do. you have any· doubt that what Mr'. Alford 

11 has said with respect to his' filing of the. objection 'to 

12 the notice of application is incorrect? 

I 13. MR. GILBERT: No, sir. He sent me that. 

14 I'm just not sure that it really matters .. Because· 

15 ' the Court's duty, under the statute, is to determine that 

16 there's an arbitration award and it's been more than 90 

17 , days. 

18 THE COURT: Yes. And I'm more·concerned with the· 

19 Constitution that·provides'due process. And so maybe this 

20 statute --.you·know, just because it'~ a developing ~rea 
. . . 

21 of la\'lJ 'the statute does not trump' the Constitut·ion. 
~. 

22 Whether or not he's right or wrong, I mean, whether or ndt ~ 

23 he's got a leg to stand on if he's -- you noticed him 

24 properly, you did what you're supposed to do, he said, I 

25 don't agree with you. And then the Court, because of the 

~-------------------------------------------------------'RQA:7I----~ 
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1 way thi~ thing worked, they don't know there's an objection. 

2 MR. GILBERT: I think it's an odd procedure. I kind 

3 qf view this as domesticating a foreign judgment. It 

4 works kind of the same way: 

5 THE COURT: Yes. And people can contest those. 

'6 MR. GILBERT:' I know. 

THE COURT: And what I'm saying is he intended to 

8 contest it·, And he made -- .1 t,hink properly if I'm 

.9 reviewing the records. right ~ He proPerly did it. And 

'10 through no fault of his own, he was den'ied that right to 

11 contest it. I· mean, he might be spitting in the wind, but 

12 he's given that right to do.r mean, that',s 

13 MR.· GILBERT: But then· we get back to the tardiness 

14 issue .. If he had notibe ~f this months ago, it's late. 

15 It's very late. 

16. THE COURT: No. I'm not talking about fighting the 

17 underlying arbitr~tion. award. that's what you're 

18 referring ~o. 

19 MR. GILBERT:. A motion for' relief from judgment'under 

20 Rule 60 (b) has. to qe timely . This isn't timely. 

21 THE COURT: Well, he diqn't get 

22 
< 

Well, why did you·wait so long? What's the problem ~ 

, 23 with that? 

24 MR. ALFORD: Because we didn't know about it. 

.25 THE COURT: You didn '·t . know about 

L-_________________________ -~~~ "'" 
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.J 
Ther~ was no staple mark in it. So I know it wasn't 

2 attached with a staple. 

3 MR. GILBERT: Your Honor, I can testify that r put 

4 the letter and the order in an envelope.and sent them. He 

5 has the letter,. so he has to have the order; 

6 THE COURT: As an aside; Mr. Gilbert, what are the~ 

7 doing to correct these procedural problems? Is there some 

8 sort of uniform ..:-

9 MR. GILBERT: I wrote ·to Judge Howard sometime· ago 

10 asking about promulgation of rules by the Civil. Rules 

11 Commission. He responded and thanked me for my input and 

12 we're working on the rules. We.' ve had some communications 

13 over the past few months about procedures that \ve've been 

14 following. I've received calls from two other firms 

15 regarding the procedures, because the clerks tell. them 

16 that we do it and they're doing it, too. 

17 So this is accepted practice. Like I said, I've 

18 filed these arbitration awards 1,600 times over the last 

19 four years. And we very rarely· have a pro~lem . 
.. 

20 THE COURT:· Hm.., many· obj ect ions do' you get? 

21 MR. GILBERT: I've had three. 

22 THE COURT: What happened with the other two? . 

23 MR.. GILBERT: Mr. ·Christianson' s first case is up on 

24 appeal. 

2S THE COURT: What did I do in that? 
\ 

rA-7g-'---....,.......----------------------.;..----!. --_.- - - ._----' 
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1 'MR. GILBERT: We're all inl[olved in that one. 

,2 MR. ALFORD: It goes to the issue of having, a 

3 meritorious defense to this enrollment bf ~ foreign 

4 arbitration th~t there were issues raised that it ,.,as not 
, , 

5 done in'compliance'with the,rules. 

6 

7' 

8 

9 

10 

, THE COURT: Okay. 

, , MR. GILBERT: The' third case, settled with a' disccnint. ' 

MR. ALFORD: I wil:l ,al~)'O raise to thisCourt,'that' I ' 

had an MBNA casewith,asimilar set of facts., The Corn 
" , 

LaW-Firm brought it.' We hact', it -- I',ve forgotten if'it 

was, -.:..: I think .it was, Judge couch ,X:uled 'against MBNA ',5' 

, 12, enrollment. That case was, not appealed; 

13, 

14, ' 

,',15 

, ' 

soto'~ake a, statement ·that,~ th:l,.'s is a, slam dunk on 

b,eha:j.f of_ MBNA ip,c,~early, erroneo~s., ' 
.. ,. 

,MR." GILBERT:: YourH6nor, I didn't s,ay that. '. . . . ~' . .' ' .. 
" 

16, ,I understand the ,area of law influx, ?nd 'we' vebeen 

17' wrestling ,with this for a lonq time~ 

18 

19 

20," 

THE COURT: All, right . 'Apparently,~, I' vegot 'a 50/50 

chance to get my'nqin~ in 'the.' bo~ks' again. 

,What is you:r: 'me~itori()u~ defense, Mt<Aiford? :' 
. ' 

'.' 

21 MR. ALFORD: The same 'onE?' we: had on' th~ others"and it::_ 

, ·22 

2'3, 

24 

2,5, 

may be -- it may also be-,-" we' don 't kno'w if this is, 

this involves two accounts or similar accounts. 
, , 

'MR. GILBERT: There aretwo,Your Honor. 

MR. 'ALFORD: Well, we don' thave any information. 

" 
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STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMON PLEAS 
) 

. COUNTY OF GREENVILLE ) •. ' .THIRTEENTH JUDICIAL CIRCUIT 

· Mark Christiansoll, ) CIVIL ACTION NUMBER: 10-CP-23-3793 
) c, 

Plaintiff, ) 
) 

'. ' 
DEFENDANT'S BRIEF 

·vs. ) 
) 

IvIBNA Ame11ca Bank. NA, ). 
) 

'" Defendant. \-. ). 
) , 

,"., .. 
The 'above-captiOlied matter cis all action' inequity pendiiig. before this,:pourt. Stated 

','" '. 
· simply, Plaintiff~1ark' Clnistianson ~eeks a s~cond bite' at the apple in tllis litigatiofl, which ha~' 

P, 

" already be'~ri disposed of b)i theSuprel~;~ Court. 'See Exhibit 1, Memorandum Opinion, 2010-
. ", ", " 

MO-'O()3. ' Since c~~11mencement of tIle case sub judice in 2010, Plaiiltiff has :not conducted any 

discovery, obtained any SW0111 testimony; oi- pro,;ided ini)' other basis for demonstratingwl1y the 
: " .- ,,' . 

" . ~ '.' . 

order of the Supreme' COUli should not gbve111 the final .adjudication of·the palties', displlte. 

According1)7~ Defel1d~~itI\1HNA America Bank NA i"~~pectful1y requests this Court dismis~ the 

· case: 
. . ,. . 

FACTS/PROCEDURAL BACKGROUl\T)) 

Defendant obtained an arbitration'award for.sums ~wed by Plaintiff relating to 'ci'editdebr . . "',, " " , 

via an independent arbitratiQll 'panel: Defendant thereafter' served. a Noticeo'f Application to 

Confin11 Arbitration Award on Plaintiff in "South Carolina. 
< 

The Circuit COUli ultimately 'c 0 
~ 

executed an Order, confil111illg the arbitration a~vard.l The Order was docketed by'the Clerk of 

COUlt in GreenvilleCou~lty on June 21) 2006. Plaintiff moved to vacate' the Order via Rule 

1 Styled as MBNA America Bank v. Mark Clnistiansol1, 2006-CP-23-3740. 



.. 
. 60(b), SCRCP on July 17, 2007 - more than a year after the Order yvas entered by the Clerk. The 

Circuit Court denied the motion oil October 1,2007, as untimely fil~d .. 

Plaintiff appealed the Circuit Court's judgment to the ,CoUltof Appeals. The matter\vas 

'ultimately trans felTed to the Supreme COUlt, \1.,11iich disposed of the matter,? Specifically, 

followihgoral argument, Plaintiff's appeal was disposed of via a one pai'agraph Rule 220(b)(l), 

SCACR Memorandum Order, ,\vhich affilmed the Circuit COUlt'S previous order. Rule 

I 

220(b)(1), SCACR states: 

(1) The Supreme COUlt may file ~a memorandumopiriiOli dismissing an appeal, 
affir111ing or re\Terslng the judgment appealed from, or granting other appropliate 
relief when, in unanimous decision, the Supreme COUlt· detenn'ines that . a 
published opili.ion \,;ould have 110 precedential value and aily oile or ,more of the 

. following circumstances exi$ts and is dispositive of issues submitted, to the Court 
for decision: CA) that a judgment of the trial court is based au findings of fact 
which are or are not dearly erroneous; (B) that the evidence to SUppOlt a jury . \. 
verdiCt is or is not insufficieilt; (C) that the order of an administrative agency is or 
is not supported by' such' quantum of evidel~ce as prescribed by the statute or la\\' 

-under \vhich judicial i"eview i~ penllitted; or (D) that no en;or of law appears.' 

. (emphasis added). 

ISSUES 

I. . \~Thether Plaintiff's ,Rule 60{b) , SCRCP Independent Action is Baned b)~ 
Res Judicata? . 

II. \Vhether Plailltiff's Rule 60(b), SCRCP IndependentActioll is Baned as 
Untirp.ely? 

III. 

IV. 

\Vhether Plaintiff's Second Tlu'o~gh Fifth Causes of Action are' Baned as 
Untimely? 

'\Vhether Plaintiff Has Proffered Sufficient Evidence to SuppOli His 
Liability and/or Damages Avennentsin His Second Through Fifth Causes 
of Action?' . 

2 Defendant is represented in this action by Collins & Lacy, P .C. Collins & Lacy \vas retained 
by Defendant to argue the appeal in the previous actio.ll to the Supreme COUlt. HO\vever, the 
fiml did not brief the case to the appellate caUlt or handle any matters at the trial cOUli level. 
Those matters were handled by a ,different fil111. 

). 
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LA\V/ANALYSIS 

I. Res Judicata Precludes Plaintiff froUl Obtaining Relief SOtighUllHis Indepenent Action 

The instant case is premised upon Plaintiffs belief that he is entitled to hririg a separate 

action at this stage via Rule 60, SCRCP kll0'iVn as an "Independent Action." Even if Plaintiffs 

intelpretation of Rule 60, SCRCP is cotTect concenung his ability to no,,, pursue reliefby way of 
. . ' 

a separate indepenent action, the record clearly reveals Plaintiff has already sought relief via 

. Rule ,60(b), SCRCP and was unsuccessful. See Exhibit 1. For this reason',Defendant asserts this' 

Independent Action is inerely supcessive in nature and is therefore precluded by, virtue ?f res 

. iudica: 

Our case law 'concemin:g; res judicata is quite clear. Specifically, the doCtii;ly of res 

judicata acts pl:even,tsthe re~litigation of issues 'prev~ously litigated or \vhich might have been 

litigatedin' the' first' acti,on. See 11ungo v. Rental Unifonn Sr\,. of Florence, 383 S.C. 270, 284, 

678S.E:2d 825, 832 (Ct. App. 2009) (citing and 'quoting Estridge v. Joslyn Clark Controls, Inc" 

325 S.C. 532, 540, 482S.E.2d 577, 581 eCt. App. 1997). As explicated \vit11in Owenby v. 
'. . , . 

Owens Con'ung Fiberghis,' 313 S:C. 181,437 S.E.2d 130 (Ct. App. 1993), this doctrine requires 

the satisfaction of three essential elements: (I) the judgment must be final, valid and on the 
, . , " 

merits; (2) the pal1iesin the subsequent action must be identical to those iIi the first; and (3) the 
, " 

second action must involve matter properly included in the first action. Id. at 183, 437 S.E.2d at 
, ' ' 

131. 

Applying the O\vneby factors, it is inarguable that res judicata is applicable as a basis for 

dismissal of Plaintiff s Independent Action in the instant case. Plaintiff has previously attacked 

the validity of the Circuit Court's judgment and has already asselted its arguments regarding due 

process, etc. Plaintiff continued to asseli its position to no avail to the Supreme Court. The case. 

3 



. :~ 
,': 

at bar is merely a reprisal of the prior litigation. Close comparison of Plaintiffs bliefmg to the 

appellate tribunal and Plaintiff's pleadings in the instant action reveal that circumstance to be 

true. See Exhibit 2, Plaintiff's Initial (Appellate) Btief.· 

The issues and arguments possessed by Plaintiff have been argued anQ. ruled upon by the 

COUlt ofh~t resort in South Carolina. Plaintiff is not entitled to re-hash tIus dispute via brand· 

new litigation. TIle matter has been el~ded with finality; accordingly, this COUlt should not 

pertnit the matter to be re~rised . 

. II. Plaintiff's Pursuit of Relief via Rule 60(~), SCRCP Independent Action is Untimel)1 

, Rule 60, SCRCP states the follmving: 

(b) Mistakes; Inadvertence; Excusable Neglect; Ne\vly Discovered Evidence; 
Fraud, etc .. On motion: and upon such tenns as are just, the COUlt may relieve a 
party or his legal representative from a final jUdgment, order, or proceeding for 
the following reasons: 

(1) mistake, inadvertence, SUlVrise, or excusable neglect; 

(2) newly discovered evidence. whichby due diligence CQuid not have been . 
discovel:edin time to move for a new trial under Rule 59(b); 

ill fraud, misrepresentation, or other misconduct of an adverse party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged, or a plior 
judgment upon \vhich it is based has been reversed or othenvisevacated, 
or it is no longer equitable that the judgment should have prospective 
application. 

The motion shall be made within a reasonable time, and for reasons (l ),_ (2), and ~ 
. (3) not more than one year after the judgment, order or proceeding was entered or· 

taken. A motion under this subdivision (b) does not affect the [111a1ity of a 
judgment or suspend its operation. This rule does not limit the power of a court 
to entertain an independent action to relieve a party from a judgment, order, 
or proceeding, or to set aside a judgment for fraud upon the court. During the 
pendency of an appeal, leave to make the motion must be obtained from the 
appellate cOUli. Vv'lits of coi'am nobis, coram vobis, audita querela, and bills of 
review and bills in the nature of a bill of review, are abolished, and the procedure 
for obtaining any relief from a judgment shall be by li10tion as prescribed in -these 
Tules or by an independent action. 

(emphasis added). 
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In the instant case, Plaintiffhas conunenced all "Independent Action" to seek relief from 

the Circuit COlllt's June 21, 2006, Order, which confinned the arbitration award. HoviTever, it 

not clear fi:omthe pleadings filed in the case at bar what particular ground found within the 

subsections of Rule 60(b), SCRCP is the basis for his pursuit. Plaintiff's identification with 

. celiainty \\'hich subsection(s) are implicated in his Il1dependent Action was necessary and is 

paramount to this Court's analysis. Notwithstanding this failure, upon revie\\' of the pleadings,· 

. Defendant believes Plaintiff is asseliing grounds relating to Rule 60(b )(3), SCRCP. 

The language of the mle clearly r::ontemplates that111otions based on (b)(l) t1ll"ough (3) 

should be brought \\'ithi11 a year of judgment. Plaintiff did not do that. Defendant therefore 

maintains that an Independent Action on any of these grounds at this point in time \vould. be 
. . 

inequitable. While there is no specified time limit for b11ngillg an independent action for relief 

from judgment, a patiy should not be able· to avoid the one year time limit simply by 

conunencing a~l independent action seeking the same relief .. Mt. Ivy Press, LP v. Defonseca, 937 

N.E.2d 501, 508-09 (lvIass. App. Ct. 2010) (revie'wing timeliness of Rule 60(b) independent 

action).· 

. -
Alternatively, assuming that Plaintiff has someho'w asselied grounds that pemlit him to 

seek Rule 60(b), seRCP relief after the one year time limit, his pursuit of such ~·elief in 2010 was 
, . - .'.' , 

nevertheless untimely because of unreasonable and inexcusable delay_ See V-laller v. State Dep't 
~ 
N 

of Health & \Velfare, 192 P .3d 1058, 1063-64 (Idaho 2008) ("There isno express time limit for ~ 

o 
an independent action to relieve a party from judgment. The pmver of the cOUlis to entertain. ~. 

C'l 
0\ 

such an action is inherent, and is not, therefore, subject to the time limitations imposed by 

LR.C.P. 60(b). The independent action must, however be brought within a "reasonable 

time.") (internal citations omitted). PlaintJff commencement of an Independent Action four 
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years after entry of the arbitration award w~s not within a "reasonable tinie" and there has been 

" no showing to the contrary by Plaintiff to suppOli a different holding by tlus COUli.3 

Ill. Plaintiff's Second, Third, Fourth, and Fifth Causes of Action are Time-Bal:red 

As noted in Section n of tIus LavdAnalysis, the Circuit Court's jUclgrnentin tlus action 
". . 

, was dated June.21, 2006. Plaintiff commenced the instant suit 01iMay 13, 2010, \vhich \vas . , , 

. ' almost 4, years after the arbit~'ationel1try judgment was rendered. In addition to asse'rtilig a Rule 

, 60(b), SCRCP-based Independent Action, ·Plaintiff asserted 4 additional causes of action, wlllch 

", aver the follmving: violation of the, South Caroli~la Unifol1n:rrade. Practices Act and. South 
, . 

. Carolina C(ll1sumer Protection Code;" Abuse of Process; and Negligence. Review of the 

"pleadil:gs indicates these ~dditional claims clearly alise £l'om Defendant's 2006 PJll"suit of the 

entry of the arbitration award. 111ei'efore, treating 'June' 21; 2006 as' the tliggei' date for a 

subsequent aCtion against Defendant on the abo,~e-desctibeci gr'oUilds',4 it 'would appear such 

, claims are time balTed. 5 
-Thus, this COUli should dismiss these Claims as untimely. ' 

3 The fact that there ,\,as an appeql to the COUli of Appeals/Supre~lleCourt provides n9 safe 
harbor. That is because as ~ rule, the time to pursue relief via Rule 60(b), SCRCP is not tolled or 
suspended by an appeal. ,E&, King v. First Am. Investigations, Inc., 287 F.3d 91, 94 (2d Cir. 
2002) (citing a multitude of cases 'SUPPOliing the holding thatappeal does .not toll the one-year 
limitations period f(H' filing a Rule 60(b) motion). . ' 

. 4 ASSUlUiilg, arguendo, Plaintiff's Sec~ndthrough Fifth Caus~s of Action are cognizable. 
Defendant does not concede or othenvise consent that Plaintiffs additional causes of action are . -

in fact legally colorable in this matter. FUliher, J other than make broad aVel111ents in Ius 
pleadings, Plaintiff has done nothing to actually prosecute these" actions.. It is axiolliatic that a 
plaintiff rimst do more than just rest on Ius' pleadings to survive an ,assault by a defendant seeking 
dismissal. 

5 The fact that Plaintiff filed a Rule 60(b), SCRCP motion in 2007 does not rescue 11im from 
Defend~~1t's timeliness argument. The jUlisprudeilce supports the proposition that Rule 60(b) 
does not operate to enable a plaintiff to toll the statute of limitations. See Benjamin v. VV1lson; 
1988.\VL 113357 (E.D.Pa. 1988).. " 
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. " ' . 

Defendant fUliher, asselts there is an abseilc~ of credible and reli~ble6 evidence proff~red 

to this COUlt to ~UPPOlt the elements of Plainitffs claims and/or Plaintiffs alleged damages as it 

relates to the Second tlu·ough Fifth Causes of Action: 

Defe~dant 'additionally notes there is n~ testimony by a,11Y non self-serving ,:vitness to 
, ' 

support Plaintiff's prosecution of these claims, which Defendailt maintains is fatal to Plaintiffs 

case. 

CONCLUSION 

... '.' For, the reasons stated herein> Defendant respeCtfully l:equests tlus Couit disiniss the· 

instant case by viltue:, (1.) the doctrine of res judicata; (2) the untimelillessof Plaintiffs claims. 

Defel1daI~t fUlihel: av~rs there is an absence of credible proof hi the foni1 ,of reliable testi~110ny to 

. SUppOlt Plaintiff's liabiHty and/or damages cl~ims:,' 

.' , ~ 

[SIGNATURE,PAGE ATTACHED]: 

M 
0\ 
t­
M 

I 
M 

6 Along with. his Brief and the Supreme COUlt Record on Appeal, Plaintiff has apparently ,2 
submitted a complaint filed in Milmesota in 2009 against the National Arbitration FOlUl11 et al as ~ 
SUppOlt for his pursuit of relief. The MiImesota defendants are not pmties in the instant action. 
There was no cOlTesponding order filed, \vhich demonstrates a disposition that would be 
favorable to Plaintiffs arguments. Further, pleadings are obviously not proof of anything. 
Accordingly, Defendant asselts the Minnesota complaint should be disregarded by this COUlt. 
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THIS OPINION HAS NO PRECEDENTIALVALUE. IT SHOULD 
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PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR. 
'. . . . 
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. jVIBNA' America Bank, N.A., Respondent, 
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Mark Christianson, : Appellant 
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. , 
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, , 

. AFFIRMED 

. . . . 

David Charles Alford, of-Spartanburg, for Appellant. 

Christian Stegmaier, of Collins & Lacy, of Columbia, for 
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(" 

PER CURIA1\1: The decision of the circuit court is affirmed pursuant to 
, Rule 220(b)( 1) of the South Carolina Appel1ate~ Court Ru les ,and the 

following authority: K&A Acquisition Group, L.-L.C. v. Island Pointe, 
L.L.C., 383 S.C. 563, 682 S.E.2d 252 (2009) (issues must be ruled upon to be, 
preserved for appellate review);lvletts v. Mims, 384 S.C. 491, 682 S.E.2d 
813, (2009) (subject matter jurisdictionr~fei's to the court's "power to hear and 
d~ten~ine cases oftbe general class to which the proceedings in question' 
helong"). " 

'AFFIRMED., 

,4, , _ 

, TOAL, C.J.', PLEICONES, BEATTY, KITTREDGE and, 
HEARN, JJ~" con~ur. ' '" ' , , 

. I .' 

fEB 08 2010 
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.; 

STATEMENT OF THE ISSUES 

l. The Tri~1 Court erred in denying Appellant Defendant's Motion for 

reli.ef fro tTl judgment. 

II. The Trial Court erred in uph()l~ing the judgment as the enrollment . 
" .. 

of the foreign judgment was improper in the initial."filing of the . . .' ,.' 

Application for the foreign judgment and service was improper. 

III'. The Trial Court"erred i~ denying Defendant's motion. as Plai~ti.ff 
failed· t~ properly advise the CO)Jrt of theObjec~ion .filed ~y 

Defendant to the Application. '. 

IV. The Tri~1 Court erred as lack of subject matter jurisdiCti~n, which 

would .sustain Defendant's Motion, can be raised at any time, and 

. the TrialiCourt failed to consider Appellant Defendant's arguments. 
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STATEMENTOFTHECASE 
i . 

'Absent any Cj~jl Cover Sheet, or caption assigl1eq by the Clerk ~f Court, 

MBNA served a Nbticeof Application to Confirm A~bitration Award dated May 3, 
0' : • 

2006, upon' DefeQdant Christianso~ as shown' by Affidavit of Service of the ' . 

Greenville County :Sheriffs Office. Service was effective May 16,2006. 
, ' 

, It is significant! to note that this service, did n~t .include any copy of th~ 
:u~derlying afbitra~ion award' to be enrolled, or 'the underlying arbitration 

. agmeT1}ent.. ,Furth~r, the Notice of Application contained asit~ CaPtionthe'entry . 

"File No. 237536.": No CP number was assi~ned. 

, ! 

.... 
. On' ,June 1, 2D06, Defendant,' through' his counsel, attempted to file an 

Objection to Notice ot"Application, with service upon ~Iaintiff through its counsel. 

Defendant's counsel David ~. Alford . filed his affid~vit wit,h ,accompa~ying 
, . '. 

disclosure by the Office of the CI~rk ?f Court for qreenvil!e County that the filing , 

was not'recorded ?bsent a,rl ~ssignme'nt ~f case Number. 
", : 

, Plaintiff was served with the 'Objection on June 1,.2006, as verified on the 

~ertificate of ServiCe. 

Despit~ ,the Obj~ction, Plaintiff then undertook the following action: 
. , . . . . . 

On Ju~e' 13, 200~, Flaintiff filed its Application for' Confi~matior:l of 

Arbitratl;:ln Award, with. attendant Civil Action Cover Sheet and a 
.' . . 

certificate of service upon the Defendant, paid its $150 filing fee; 

Upon filing on' June 13, : 2006,. the' Clerk of Court assigned the 

, Application the case nl1mber 20Q6-CP-2?-3740. 

. . 

Plaintiff never attached its arbitration agreement or the arb,itration award to any' 

of its. filings. 

5' 
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With the AppliCation" Plaintiff then filed a Motion' for enrollment' of the 

arbitration award. bfl June 19, 2006, the Clerk of Court issued its form Notice of 

Non-Jury He~ring Date settin!;! July'27, 2006, as the dat~ for the hearing. This 
, , 

standard form incll1ldes the following lariguage for adherence ,by Plaintiff: 

. " . -

IT ,IS THE MOVING' PARTYIS RESPONSIBILITY TO NOTIFY ALL 

COUNSEL AND/OR' PARTIES OF THE DATE AND TIME'o'F THIS" . '. . . 

MOTION HEARING., , 

Despite setting :the hearing date, it, is belieVed Plai,ritiff submitted a' proposed, 

, order for the COu~ ,This is subst~ntiated by the Findings set out in th~ Order of 

Court by the Hono:rabl~ Edward Miller dated 9/26/07, whe.rein the Findings in ~ 3 
. . .. " '",' 

include: 

,3. On :June 2, 2006 AttorneyGi1be~ [Plaintiff's couns~l]sent an 

Aff\davit of serVice, an Application for GonfirmationofArbitration' 

Aw~rd, A Certificate of $ervice, a proposed Order of Court and a 

filing 'fee to 'the Clerk of Court with a copy to Mark Christianson. 

'. : 

No hearing was h~ld. Instead, the Honorable GEWelmakerissu~d its Orger,0( , ' 

6/16/06, enroll.ing 'a judgment ~btained by 'Plaintiff in the National Arbitration' " 

Forum as ag(3inst befend~nt. 

Following ,the' ~ntry of the Order enrofling the judgment, on June 29, 2006, 

Plaintiff then clocked with the Clerk of Court its purported copy of the underlying 

arbitration agreenient. It is significant 10 note that the filing was not served upon 

the Defendant, an8 was filed after· the Court signed the proposed Order enrolling, 

the judgment on June 16, 2006. Further, this filing is absent any supporting 

affidavit, or any other indicia showing the agreement even pertains to the 

Defendant. 
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i ..... 

As set out In D~fendant Mark Christianson Affidavit, Appellant never received, 

notice of the heari~g or any other communication regarding the proposed Order 

or the entry of the: Order, until he attempted to refinance his mortgage and was' 

.informed of the enrolled judgment 

Defendant filed :his Motion to vacate th~ judgment. Defendant filed his Motion 

and supporting¥emorandum, along, with' the supporting affidavit. of 'Mark 

. Christianson and of his counsel David C. Alford. 

'In respbnseto ~he 'Motion, Respondent 'filed its Memorandum of.Law. With 

that Merl!0randum\ Plaintiff attached its copy of the Award is'sued by the National 

Arbitration Forum.! This is the 'first record bf such Order issued by the Arbitration. 
..... . ..'. 

proceeding: . 
, , 

. Also attached to MBNA:s Mem'orand urn' is a lettei addressed .t~ Defendant's' . 
. '\.,..;. .' ..... . .' 

counsel, dated March 5; 2007, concerning another matter that was before the. 
. .: i '.' '" '....' 

Court of Appeals.; This letter is from Plaintiffs counsel and adckesses a Return' 

to Respondent~' tvlotion to Dism'issan, Appeal. filed by thi~ same' plaintiff in 
.' . " . . 

, another matter (see MBNA v. Christianson, (Opinion No. 4349 Heard February,5, 

2008 - FiI~d March ,4, 2008)1 dealing with an unsuccessful appeal by MBNA to . 

overtu ni a' tdEli coJii order denYing enro'lIment of arbitration.' 

. By Affidavit .of Qefendant's counsel David C. Alford, counsel denies receiving a 
. .' I' . . . . 

copy of any hearing in this matter, nor the Order issued by the Court, nor the 
. _ 1 ' . 

Order purportedlyia,ttac~ed to th~ March 5 letter. 

I This referenced appeal involved the same parties, denying the erirollment of an arbitration award on 
another matter involvin~ arbitration. 
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, . Following a he,ari.ng on September 6, 2007, the Hqnorable Edward Miller 'iss~ed 
his Order on' 9/26{07 denying Defendant's Motion to vacate the judginent,and 

this Appeal followed. 

ARGUMENT 

, : . . '. . 
I. The, Trial Court) erred in. denying Appel/ant Defendant's Motion for relief 

from' judgment.: 

; 

. :,~ , . " 

In summary" M,BNA filed its Notice of. Applicati?n [forenrol,lment o~:an 

,arbitratio~ awa~dJ :on ~efendant,' with no caption; and ab~ent any filif]9 with 

the Clerk of Court.. \I\fhen Defendant attempted' to file an Objection, the 

Objection· could not be clocked into the record'because of the absence of a 
: '" . . -

Caption number: Then, despite being served with the Objection, MBNA failed 

. tq disclose to the' court that it received an Objection. Lat~r, MBNA clocks' in a 

.' Civil C~)Ver sheet, ;a Motion to enroll the judgment, but MBNA never sends a 

NotiCe of Hearing:date as ,mandated by the Clerk's office. Instead, MBNA 

sub~its a form order fOf'its enrollment of a judgment for the Court to sign, all 

. the ~hjle failing to: advise the Court of any Obj~cti6n filed by the Defendant. ' 
, . 

See Tr: p. 3, L 10 -'-po 7, I. 13. 

this procedur~l history ,turns the, Rules of Civil Procedure, and' any 

semblance to procedural or, substantive due process, on its head. 

The Trial' Court properly recognized the troubling aspect' of· this 

history. Despite recognizing this troubling aspect, the Trial Court erred as 

a matter of law in denying to vacate the enrollment of the arbitration award; 

As acknowledg~d by the Trial Court, this particular procedural history 

denies Mr: Christianson due process of law. He filed his objection [to 

the application to enroll the arbitration judgment]. He was not given 

an opportunity to be heard. 

8. ' 
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Tr. p. 14, I 1.9-22. See also the 'comments by the Trial Court p, 10, I. 9-13; p. 

14, I. 15 - p. 19; I; .12; p. 21, I. 6 - p. 22,1. 19; See also 'Order of October 1, 

,2007, page, 2 • ("~xpress[ing] concern (egarding the lack of a' uniform 
, I 

procedure .... [andj [t]he establishment of uniform procedures would selV~ to . 

protect the parties': due process rights.") 

More troubling,l the Trial Court recognized that this matter would be 

appealed, commenting U[a1pparently, I've got a' 50/50 chance to get my name 

.in the books again:" Tr. P. 22,L 18-19 $ee discussion i~ the entire Transcript, 

as to the procedur~1 aspects that trouble the Trial Court. 

Finally, the 'Order' of October 1, 2006, deni~s·the motion under Rule 60(b) 

finding the moti~n was not timely filed. Order of October 1,2006, at 2. There 

was no discussion in the transcript concerning the meritorious defense, 

, . although: the issue of lack of subject matter jurisdiction was 'raised in the 

Motion to .vacate, . The only notice relied upon by MBNAand the Court is a 

letter to Q'efendant's counsel regarding another matter, on appeal. 

Rule 60(b), SCRCP, reads 

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 

Evidence;' Fraud, etc. On motion and upon such terms as' are just, 

the court may relieve a party or his legal represen'tative from a final 

judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

(2) newly discovered evidence which by que diligence could not 

have been discovered in time to move for a new trial under Rule 

59(b); 

(3) fraud, misrepresentation, or other misconduct of an adverse 

party; 
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! 

(4) the jUdgment is void; 
1 

(5) thej~dgment has been satisfied. released, or discharged. or a 
, . . . 

prior"judg~ent ~pon which it is based has been reversed or otherwise 
, , , 

vacated, o;r. it is no longer eq~itable that the judgment should have 

prospectiv~ application. , . , 

The motion' shall be made within 'a reasonable time. and for 

reasons (1), (2), .and (3) not more thEm one year after the judgment, 

order or p,roceeding was entered or taken. A motion' under this 

subdiVi~iO~ (b)' does' 'not affect the finality of a jud'gmentor suspend 

. its operati4n; This rule does not limit the power of a cou'rt to entertain 

an· indepepdent action to relieve. a party from. a judgment, Qrder,' or 
!', .' 

proceedin~, or to set aside a judgmeht for Jraud upon the Qourt. 

During the; pendency of a'n appeal, leave to make the motion,rnust be 

. obtained f~oni the appellate court, Writs.of toram nobis, coram vobis, 

audita querela, and bills of review and bills in the nature of a' bill of 

review, ar~ abolished,. and the procedure for obtaining any relief from 

a juagment shall be by motion as prescribed in these rules or by an 
. i 

independ~nt action; 

Defendant was ;never served with the Order ,of June16. 2006. ,Moreover. 

raising lackof subject matter jurisdiCtion would 'render the judgment void, and 

this basis isnot s~bject to'the one year constraint. 

This is the ess:ence of the procedural and substantive due p'rocess that 

Appellant was deriied. 
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,,' 

II. The Trial Court erred in vacating the judgment as the enrollment of the 

foreign judgment was improper in the initial filing of the Application for the 

foreign judgment and service was improper. 

'. The process for filing and serving an Application to enroll a foreign arbitration 

. av.iard is. no't precise.' The SCRCP is not cI~ar on 'whether the filing ofiuch . 

Application is a p!eading.' "However, the Notice of Applica'tion filed by' Plaintiff 

asserts the'filingi$made p~rsuanUo the SC UniforrT!. Arbitration Act, SC Code 

15-48-1'0 etseq. 

The SC UAA; readsin pertinent section: . 

, ' 

§ 15-48-170. Applications to court 
. ,< • 

, Except as othe~ise provided,; an application to the court under this 

, chapter shall be by motion and shc:tll be'heard in themanner.andupon 
'., . 

,the notice provided by law or rule of court for the making and hearing , 
, , 

of motions. Unless tlJe parties have agreed othelWise, notice of 

an initial application for an order shall be served in the manner' 

provid~d by taw for the.servicfi3 of a sum'f!1ons in an action. 

Emphasis added 

Rule 3', SeRCP, governs the' commencement of ,an action, and states th'e 

, proceedi,ng,s are comfl!enced when the summons and complaint arE,! filed with the 
. ..' . 
~Ierk of Court .. Thus, there, can be no service Of the pleadings until the matter 

has been clocked with the Clerk" It is undisputed that the only notice to 

,Defendant Appellant of the Application was the Notic'e of Application, 

which was neverclocked with the, Clerk of Court prior to service. 
\ 

In violation of SC Code 15-48:..170, neither the Notice of Application nor the 

Application itself was clocked into the Clerk of Court's office until June 13, 2007, 
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Both services, the Greenville Sheriff on May 11 (the Notice of Application) and 

the purported mailihg on May 30 (the Application) were "served" prior to any filing' 

with th'e Clerk of Court office. 

As asse~ed: in Defenda'nt Appellant Memorandum: 

I . . -. . . 

Th~ Certificate of Service co~p!eted by the Greenville Cou~ty Sh~riff 
, Office: contaihs' "case No: 237536" This certificate shov~s- service on May 
. . " ~ . . -' .' ., ;' ..' . . '.' 

, 11" and exec~ted by thE? Sheriffs Office on May 16. The copy"cloc~ed" in, " 

June' 13',' 2096 contains' t~e sta~ped tlerk of C~urt caption 2006-CP-23-

,:3740. The !"case no 237536" referenced and' r~flectillg 'the document " 

served by thJ,Sherifrs department 'is for'a prior case MBNA v. Christianson 

, '2005 -CP-2j'-7536.2 This case d'~nied the arbitrati~n filing by'MBNA (n()t 

sure if differeht accounts as nothing has been presented to diff~renti?te this '" 

matterwith the prior Christianson 'matter), which 'rVlBNA had on appeal at 

, th~t time. 'Thecert)ficate is attached with the "cas~ ~01J and caption Circled. 
r . • .' . 

1 • • • 

MBNA failed to comply with any, of the rules in enrollinQ' its arbitration 

judgment: and failed to comply with gny\ervice requirement. This IS a fatal flaw, 
" ., ' ' 

and any 'enrollment should be denied . 
. ! 

, , 
, :. MBNA. admits :the lack ()f certainty in the filing of these type 'of foreign 

, arbitration awards: See Tr. p. 8, I. 6- p. 9. I. 12. (admitting: there are "no rules 
. .' .' 

governing the appiication for confirmation" and that "the initial procedure of filing . . . . . . " . 

the application is not working'.") , 

2 As argued at the hearing, it is unclear whether this arbitration award is for the same award as in a prior 
matter between the parties,or fOT a different account. See Tr. 3, L 19-24. 
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'.',. 

Ill. The Trial CourLerred in denying Defendant's motion as Plaintiff failed to 

properly advis~ the Court of the Objection, filed by Defendant to the 

Application. 

I 

Attorneys are o;ffi~ers of the Court. Attorney? ,are subject to Rule 407, 

'Rules of Professidnal Conduct, and specifically Rule 3.3(d): Candor Toward' 

'the Tribunal. Apparently, MBNA co~nsel" acknowledged rece.iving th,e 

'Obi,ection s'eived by Defendant, but failed to, so inform the Court when it 

decided to ~ubmit its proposed order for thejudgment.M~NA counsel stated 

to the Trial Court 

On June 5th
" vie .receivedthe objection 'to the notide of application. 

assumed ith:ad been filed \'1ith the Clerk. I only ·Iearned very r~~e,ntly 
, that this was:not the case. On June '16th,Judge Welmaker signed ,the 

, " 

, , order of col:lr1 confirming the arbitration. 

Tr. p'. 9; 1.21-25. ~ 

Further, MBNA adtnits ' ' 

, , ' 

And We hac( already serit the application for filing at that p:oint' [upon 

receiving the; ObjeCtion}. There are some unforlunate'timing issues in, 

'this' case. II' ,: 

,Tr. p. 14;.1 2-4 ,(emphasis added). 

'It is interesting Jo question how counsel could "asst,ime" it had been filed . '.. -., . 

with the Clerk when MBNA never had filed anything with the Clerk's office 
, .. -' . , 

until June 13. Obvio~sly, counsel never informed the Court of the Objection it 

had received despite submitting a proposed 'order. But despite its admission 

to knowing of the Objection being filed, MBNA then dismisses the appearance 

of counselor the Objection itse!fby arguing as follows: 

13 



Now; we sent the application to' Ivlr. Christianson on,June 2nd of 

last year. At that point Mr. Alford [Christianson's attorney] was not in the 

case. J,udge'VVelmaker'signed the order. it '~as sent To the Clerk for 

filing. It was distributed by the Clerk. I had nothing to do with that. 

Tf. p.10.,1. 17-21. ' 

, I ' , 

MBNA had knowledge of the Objection' and appearance by counsel, ..yet 

MBNAfailed to prQvide anY' copy of the proposed order, or other documents, , 

submitted to the, Cburt to opposing counselor' the'Defendant. 

,MBNA counsel acknowledges that the applications, to enroll :arbitration' 

awards is in the "development stage:; Tr. p. 10 i I. 7'-8. ~r.1d further admits' 

Now, in some, counties, when that order [referring' to Judge 
, , 

Welmaker's order enrolling the judgment1 is returned, they notify all 

parties. I foun'd, out recently that Greenville County does not so that. 

This is one Crf the re..asons we need ryles governing'this proded.ure. 

Tr. p. 10., l. 22-25 ~emphasis ~dded). 

MBNA's defen~e t~. its, shabby, procedural process is to shrug off any 

:concern as only "unfortunate timi'ngissues" 

. . . -

'MBNA places a,1I burden on notification upon the Clerk of Court. Hovvever, 

,its service on Defendant was prior to any filing with the Clerk. It subrnitted.,a 

proposed ~rder for Judge Welmak'erJo sign then never bothered to inform the 

Tri~1 Court it had received an Objection ... :abdicating its Rule of Professional 

Responsibility in hbpe th~ Clerk of Court would so inform the Tri~l Court. 

. Finally, even though MBNA admits the Clerk's office never served the 

Order enrollin~ the judgment, MBNA relies upon the inclusion in a ,I~tter to 

Defendant's counsel, concerning another matter on appeal, as notice of the 
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. , 

enroiled Order .. See I~tter Exhibit to MBNA Memorandum of Law, letter dated 

March 5, 2007 frolll Edward Gilbe'rt to David C. Alford. See also Affidavit of 

David C.Alford. H?wever,-as the:Objectionnever could be clocked, couns~1 

could not be cou~sel of recordJand,the o'rder was never serVed upon' 

Christianson. chiistianson was informed of the entry of the judgment when 

,he attempted to refinance his residence. Se~ Affidavit of Christianson. ,'- ' 

This is a sham proceeding and the Trial Court erred ir'l denying Appellant's 

Motion to vacate. ;',' 

IV. The Trial Court erred as lack"of subject matter jurisdiction, which would 

sustain Defendant's Moti~n, can be raised at any th~e, ,a-nd the Court 
'. '.' 

failed to consider Appellant Defendant's arguments~ , 

A ,recent casJ is seminal with respect to the process iiwolving enrollment of 
.' : ", " - 1-. • 

a foreign arbitration award,and specifically an award obtained ,by MBNA 

before'the National. Arbitration Forum. MBNA V. Christianson (Opinion No. 
! . . 

4349 Heard February 5, 2008 - Flied-March 4, 2008/ 

, - ( 

-Before a circuit court confirms ,an 'arbitration award subject to the 

Federal Arbitration Act; there must be evidence of an arbitration 
I " 

agreement. 9 U.S.C.A § 13 (1999). 

- , 

At no time prior, to the Trial Court signing the proposed order onJune 16, 

2006, did MBNA attach with the original filings any copy of the underlying 

arbitrati~n agreement. Further, MBNAhadnot submitted the award. 

3 This referenced appea\.iIlvo1ves the same parties, denied the enrollment of an arbitration award on another 
, '. matter involvmg arbitratjon. 
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Only after the Order of June 16, 2006 was signec,i, did MBNA submit to 

the' clerk of c~urt for.' filing a purported arbitratio.n agreement. .' This 
. i . .'. . . 

"Agreement" is not signed, has no affidavit, and has no indicia that it even' 
.' I .'. 

applies to this O~efendanL . .' 

I' 

. This issue is one of first impression. The Christianson case cited was' 

recently i'ssued by this Court of Appeals:- \Nhile not speCific~lIy argued before 

the Trial Court,: but raised' in hjs Objection to the enrollment of t~e award, 

Appellant attempted to' raise lack of subject matter jurisdiction as a basis' to 

. object to the enrollment of the award. This issue was never reached by the 

Trial Court. 

.. 
As set ou~: in the procedural history, and as running afoul of the 

requirements recognized in Christianson, the failure to attach the underlying , 

arbitration' agreement and the arbitration award when' first enrolling the 
• i . • . . 

application for $nrollment of the award is fatal. Neither of these documents 

was attached. The 'arbitration agreement was submitted absent any affidavit 
. . .. 

or any other ind,icia that itwa~ enforceable as against this Appellant, and after 

. the order was signed by Judge Welmaker. 

Defendant Appellant properly raised lack of subject matter jurisdiction, 

which was' not; addr~ssed by the Trial Court. For this reason alone, in 

considering Christianson, it is enough to reverse th~ Trial Court in its order' 

denying the'vacation .of the order enrolling judgment. 

- _. Conclusion·-

The Trial Cburt made an error of law in denying Appellant's Motion to 

vacate the ~udgment. acknowledging this area is untested and fraught with perils 
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\>: ~ 
jeopardizing a debtor's procedural and substantive due process rights. The Trial 

Court acknowledg~d, its ,"5QJ50' chance" In getting this rull~g right. In recognizing 

this procedural un~ertajn'ty, the'Trial Court should have. allowed Appellant to se! 

.' out Its.objections $\Jbject to an Informed 'and considered hearing . 
. ,", "I . ; . 1 .,~/ • ..: .' .., 

This issue of c~nfir~ing ~rbii~~tion awards. absent the existenc~ 'of proof of 

arbitration, and idnoring the debtor's objection to any arbitration agreement, 
, I·' . , 

.' appears to be the! coming v·rave if M~NA's position is supporte~. MBNA hides 

behi[1d .the sanctitY. of a foreign arbit.ratlor forum to allow.it to abuse the system. 
• • > I .' . '. 

This travesty wa~ brou~ht to this Court's attention in the 'first C~ristianson appeal, . 

. and this ·Court rlghtfully upheld~h~ principles or due process. 

" ; 

Respectfully submitted; 

"b1t1~"''';' . . .. , / . 

. '.. ,.!~.. 

-~---'r:v.f-- . '. " 
David C. Alfo ' 
David' C. Alfo d, P.C. '.' 

, P', O. Box $326 
: Spartanburg, South- Carolina 29304 

(864) 574·087{) -
Counsel for Appella(lt Christianson: 
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