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STATE OF SOUTH CAROLINA )
) |
COUNTY OF GREENVILLE ) - THIRTEENTH JUDICIAL CIRCUIT
Mark Christianson, ) CIVIL ACTION NUMBER 10-CP-23- 3793
- Plainuiff, - ) ORDER ° o
' ) GRANTING JUDGMENT =
v, ) IN FAVOR OF DEFENDANT - {0
MBNA America Bank NA, ) i
Defendant. ). G
) nZ

The above—captloned matter is an act1on in equrty pendmg before this Court mvolvmg an

.arbrtratlon award relatmg to constumer debt owed to Defendant MBNA Amenca Bank. NA by
Plamtsz Mark Chnst:anson. It is a non-jury matter. For the reasons stated herem, this Court
grants Judgment in favor of Defendant |

FACTS/PROCEDURAL BACKGROUND

o

The case at bar possesses a lenvthy procedural bachround. Defendant obtamed an

arb1tratron award for sums owed by Pla.mtsz relatmg to Credlt debt via an mdependent arb1trat1on

panel Defendant thereafter served a Notrce of Apphcatlon to Conﬁrm Arburanon Award on.

Plamtxff in South Carohna The Circuit Court ultxmately executed an Order, conﬁrrmng the :

' arbitration award‘ The Order was docketed by the Clerk of Court in Greenvx]le‘County on June
" 21, 2006. Plaintiff moved to vacate the Order via Rule 60(b), SCRCP on July 17, 2007 - more
than a year after the Order was entered by .d;e Cletk. The Circuit Court denied the motion on

October 1, 2007, as untimely filed.

s

! Styled as MBNA America Bank v. Mark Christianson, 2006-CP-23-3740.,

%,
| /(/;"

IN THE COURT OF COMMON PLEAS

ZNTERED COMPUTER
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Plaintiff appeéled the Circuit Court’s. judémént to the Court of Appeals. The mattef was
ultimately - transferred to the Supreme Court, which dxsposed of the matter. Specifically,
followmg oral arvument, Plaintiff’s appeal was dxsposed of via a one paragraph Rule 220(b)(1),

'SCACR Memorandum Order, which affirmed the Circuit Court’s previous order?

Following issuance of the Supreme Court’s order, Plaintiff initiated a second acfion —the
case sub judice — in the Court of Common Pleas in Greenville County. Sinc;e commencement of -

| this new action on»May 10, 2010 Pléintiff has not conducted any diséovery, obtained any sworn

| testunony, or provxded any other basm for demonstratmg why the order of the Supreme Court

.‘should not °0vem the final adJudlcatxon of the parties’ dxspute

-~

’I‘he case‘atlbar was ongmally placed on the jury trial ToSter. The parties thereafter
’stipulated to trapsfer the case on the non-jury roster. In lieu of trial, the parties égrecd to file
briefs with the Court, articulating "thei;f respective a'rgmheﬁts supporting disposition in their

favor. The parties were permitted the oppdrtunity to attach/include any materials, affidavits, etc.

- 2 ‘Defendant is represented in this action by Collins & Lacy, P.C. Collins & Lacy was retained

by Defendant to argue the appeal in the previous action to the Supreme Court. However, the .

firm did 'not brief the case to the appellate cout-or handle any matters at the trial court level
Those matters were handled bya different ﬁrm :

“S»Rule220(b)(1), SCACR states: o A \

(1) The Supreme Court may file a memorandum opinion dismissing an appeal,
affirming or reversing the judgment appealed from, or granting other appropriate
relief when, in unanimous decision, the Supreme Court determines that a
published opinion would have no precedential‘value and any one or more of the
. following circumstances exists and is dispositive of issues submitted to the Court
for decision; (A) that a judgment of the trial court is based on findings of fact
which are or are not clearly erroneous; (B) that. the evidence-to. support a jury
verdict is or is not insufficient; (C) that the order of an administrative agency is or
is not supported by such quantum of evidence as prescribed by the statute or law
under which judicial review is permitted; or (D) that no error of law_appears.

v

(emphasis added).
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to their briefing in support of their respective posiiions. ‘Both parties filed lengthy briefs with
numerous attachments. The Court has reviewed the parties” suBmissions and, cafeful
co_nsideration, has determined judgment in Defendant’s favor is appropriate.

ISSUES PRESENTED TO THE COURT

. “Whether Plaintiff’s Rule 60(b), SCRCP Independent Action is Barred by
Res Judicata? .

II. ~ Whether Plamtiff’s Rule 60(b) SCRCP Indepcndent Actxon is Barred as
Unt:mely"

I0.  Whether Plaintiff's Second Through Flﬁh Causes of Actwn are Barred as
Untimely?

. Whether Plaintiff ' Has Proffered Sufficient Evidence to Support His
Liability and/or Damages Avezments in His Second Through Fifth Causes
of Acnon"

LAW/ANALYSIS

I. Res ,!udlcata Precludes Plamtlff from Obtammg Relief Sought in His Indepenent Acuon

* The instant case is prem;sed upon Plaintiff’s belief that he is entitled to bring a separate ‘

action at this stage via Rule 60, SCRCP known es an “Independent Action.” Even if Plaintiff’s A

interpretatiOn of Rule 60, SCRCP is eorrect coneereing his ability to now pursue relief by way of
a separate i.r_zdepenent- action; the record cleaely reveals Plaintiffr hae eﬁeady sought relief via
Rﬁle 60(b), SCRCP and was unsuccessful. For this reason, Defendent asserts this Independent
Aciion is mere'ly euceessive m nature'ai;d is tﬁerefore precluded by virtue of res judica. This
Court concurs.

Our case law concerning res judicata is quite clear. Specifically, the dqctrinev-of es

judicata acts prevents the re-litigation of issues previously litigated or which might have been

litigated in the ﬁrstA action. See Mungo v. Rental Uniform Sn}. of Florence, 383 S.C. 270, 284,

678 S.E.2d 825, 832 (Ct. App. 2009) (citing and quoting Estridee v. Joslyn Clark Controls. Inc.,

Y.
Y
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325 S.C. 532, 540, 482 S.E.2d 577, 581 (Ct. App. 1997). As e;cplicated within Owenby v, -

Qwens Corning Fiberglas, 313 S.C. 181, 437 S.E2d 130 (CL App. 1993), this doctn'ne. requireé

the satisfaction of three essential elements: (1) the judgment must be final, valid and on the

merits; (2) the parties in the subsequent action must be identical to those in the first; and (3) the -

second action must involve matter properly included in the first action. Id. at 183,‘437 S.E.2d at
131.
Appiying the Owneby factors, it is inérguable that res judicata is applicable as a basis for

dismissal of Plaintiff’s Independent Action in the instant case. Plaintiff has érevio_usly attacked

" the validity of the Circuit Court’s jud'gment and has already asserted its argumenis regarding due

. process, etg.' Plaintiff continued to assert its position to no avail to the Supreme Céurt. The case
at bar is merely a reprisal of the prior litigation. Close comparison of Plaintiff’s brieﬁhg to the
apbellate tribunal énd Plaintiff's pleadings in the mstant action reveal that circumstahce to be
true.

 The issues and arguments possessed by Plaintiff have been argued and ruled upon by the

court of last resort in South Carolina. Plaintiff is therefore not entitled to re-hash this dispute via

brand new litigation. The matter has been ended with finality; accordingly, this Court holds.this
- matter can not be repﬁsed via the instant action. Thus, the matter must be dismissed.

11 PlaintifPs Pursuit of Relief via Rule 60(b), SCRCP Independent Action is Untimely

Plaintiff ééeks relief in the case at bar, asserting an entitlement to the same via Rule -

60(b), SCRCP. This Court disagrees.

Rule 60, SCRCP states the following:

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence;
Fraud, etc. On motion and upon such terms as are just, the court may relieve a
party or his legal representative from a final judgment, order, or proceeding for

the following reasons:
4 ///7’ /
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(1) mistake, inadvertence surprise-or'excusable neglect;

(2) newly discovered evidence which by due diligence could not have been o
discovered in time to move for a new trial under Rule 59(b); '

3) fraud, nusrepresentatxon, or.other mlsconduct of an adverse party;

(4) the judgment is v01d '

(5) the judgment has been satxsﬁed reIeased or. dxscharged or a prior
Judgment upon which it is based has been reversed or otherwise vacated,

or it is no longer equltable that the Judgment should have prospecuve.
apphcatlon

" The motion shall be made within a reasonable time, and for reasons (1), (2), and.
(3) not more than one year after the judgment, order or proceeding was entered'or -
.taken.” A motion under this subdivision (b) does not affect the finality . of a
judgment or suspend its operation. This rule does not limit the power of a court.
to entertain an independent action to relieve a party from a judement, order,
or proceeding, or to set aside a judgment for fraud upon the court. During the
. “pendency- of an appeal, leave to make the motion must be obtained from the -
N appellate court. Writs of coram nobis, coram vobis, audita querela, and bills of
- review and bills in the nature of a bill of review, are abolished, and the procedure
.. for obtaining any relief from a Judgment sball be by motion as prescnbed in these
rules or by an mdependent actzon ~ : :

(emphasm added)

: In the instant case, Plamtlff has commenced ah “Independent Actxon” to seek rehef from-‘ .

. the Circuit Court’s June 21 2006, Order which conﬁrmed the arbnrauon award. However it

not clear from the pleadmos filed in the case at bar what particular ground found thhm the

subsections of Rule 60(b); SCRCP is the basis for his pu;emt. Plaumff’s 1dent1ﬁcat10n with

certainty which. subsection(s) ‘are implicated in his Independent Action was necessary and i§

" paramount to this _'Court’s analysis. 'Notwi;hstanding this failuce, dpon revie;w/ of the \Pleadings,
The Codrt‘believes Plaintiff appears to be asserting gro’uhds relating fo_ Rule 60(bj(3$, SCRCP.
The lmguege of the rdlé cleé:ly contemplates that motions bas-ed on (b) 1') throggh 3
~ should be brqughi_ within a year of judgment.‘ Plaintiff did not do that. Defeddént therefore
maintains@at_an Indepe)ndcnt Actioh on any of -thes_e grdunds at thxs peint in. time yvould be

inequitable, The Court agrees. While there is nospecified time limit for bringing an

#57
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. independent action for relief from judgment, this Court notes a pafty should not be able to evoid

- the one year time limit simply by commencing an independent acti'oiz 'seeking.the same relief.

See Mt Ivv Press LP v, Defonsec& 937 NE 2d 501 508-09 (Mass. App Ct. 2010) (revzewmo

umelmess of Rule 60(b) mdependent actlon)

' Alternatively, assurmng thgt P]amvtlff has,sro,niehow asserted grounds that permit him to

' seek_RuJe 60(b), SCRCP relief aftér the one year_tixﬁe limit, his pursuit.of such relief in 2010 was.

nevei‘thel'ess untimely beeéu‘se of unreasonable and ineieilsable delay. See Waller v. State Dep’t

of Health & Welfare 192 P 3d 1058 1063- 64 (Idaho 2008) ("I‘here is no express time hxmt for' o

an’ mdependent action to reheve a. paxty from Judgment. “The power of the courts to entertam
such an actlon Is mherent and is not, therefore, subject to the time lumtauons 1mposed by

- LR.C. P 60(b) The. mdependent action must., however be brought mthm a “reasonable

"tlme'.”) (mternal cxtanons ormtted) Plamtxff commencement of an Independent Acuon four
years: after entry of the arbmanon award was not w1thm a “reasonable time” and there has beén
no showmo to the contrary by Plamnff to support a dxfferent holdmg by this CourL

L Plamtlﬂ“’s Second Thxrd Fourth and Fifth Causes of Action are Txme-Barred

s

. As noted in Sectlon II of this Law/Analyszs the ercuxt Court s prevxous Judvment in this -
dlspute was dated June 21, 2006 PIalnnff commenced the instant sult on May 13, 2010 which A |
~was almost 4 years after’ the arb1trat1on entry Judgment was rendered In addmon to assemna a .
Rule 60(b) SCRCP-based Independent Action, PIamnff asserted 4 addztzonal causes of actzon,“ '

wh1ch aver the following: vxolanon of the South: Carohna Umform Trade Practxces Act and -

4 The fact that there was an appeal to the Court of Appeals/Supreme Court provides no safe
harbor for Plaintiff. That is because as a rule, the time to pursue relief via Rule 60(b), SCRCP is
not tolled or suspended by an appeal. E.g., King v. First Am. Investigations, Inc., 287 F.3d 91,
94 (2d Cir..2002) (citing a multitude of cases supporting the holding that appeal does not toll the
one-year limitations period for filing a Rule 60(b) motion).

Y
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South Carolina Consumer Protection Code; Abuse of Process; a'nd.Ne'gliaence Review of the

plcadmos mdlcates these additional claims. clearly arige from Defendant s 2006 pursutt of the
_ entry of the arbltratton award Therefore treatmo June 21, 2006 as the trigger date for a

subsequent actlon against Defendant on, the above-descnbed grounds, 1t would appear such' .

claims are time barred Thus th1s Cou.rt d.tsrnrsses these claims as untxmely

Addduonally, Defendant further assertes- there is an absence of cred1ble and reliable’

' ewdence proffered to [hlS Court to support the elements of Plamttffs claims and/or Plamttff”s B

' aileged damaoes as it relates to the Second through Frfth Causes of Acuon ThlS Court concurs

| Defendant further mamtams at bneﬁno there is no tesumony by any non self-servmg
witness to support Plasnuff’s prosecutron of these clanns whrch Defendant matntams is fatal t0
Plamttff’s case As to thlS assemon, thxs Court also concurs |

RAZ Addrtronal Sustammg Ground o

Pursuant to Rule 60 of the South Carohna Rules of ClVl] Procedure a Judgment may be . o

. set a31de on the oround of fraud only 1f the fraud is extrms1c and not mtnnsrc Hagy Prultt

5 Assuming, arguendo, Plaintiff’s Second throu,,h thth Causes of Action are cocmzable 'I'hrs '
~Court concludes there is nothing in the record to demonstrate they are in fact’ leaally colorable in -
this matter. Other than making broad averments in his pleadings, Plaintiff has done nothing to -

“actually prosecute these actions. It is axiomatic that a plaintiff must do more than Just Test on hrs :

r pleadmgs to survive an assault bya defendant seeking dismissal.

s The fact that Plamuff filed a- Ruie 60(b) SCRCP motion in 2007 does not rescue b.un from
Defendant’s timeliness argument. The jurisprudence support$ the proposition that Rule 60(b)

- does not operate to enable a plaintiff to toll the statute of limitations. See Bemamm v. Wilson, .

) 1988 WL 113357 (ED Pa. 1988).

7" Along with his Brief and the Supreme Court Record on Appeal Plaintiff has apparently

submitted a complaint filed in Minnesota in 2009 against the National Arbitration Forum et al as |

support for his pursuit of relief. The Minnesota defendants are not parties in the instant action.

There was no corresponding order filed, which demonstrates a disposition that would be

favorable to Plaintiff’s arguments. Further, pleadings are obviously not proof of anything,
Accordingly, this Court will not cons1der these Minnesota pleadmos in its disposition of this

matter.

7//42
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339 8. C 425 431 (2000) In the case at bar the Plaintiff has faded to demonstrate extrmsrc

fraud whrch wouid warrant the overmm of the judgment.

CONCLUSION ' -

For the reasons stated herein, this Court granis judgment in favor of Defendant. As

artxculated above, thxs Court bottoms and prermses its determmanon in the mstant case by virtue

of: (1) the apphcabihty of the doctrine of res 1ud1cat (2) the untlme}mess of Plaintiff’s claims;

and (3) absence of extrmsw fraud warrantmc an overtum of the Judgment ‘This Court further '

‘concludes there 1s an. absence of credzble proof in the form of rehable testzmony to support
| Plamtlff’ s hablhty and/or dama ges clarms ‘

IT IS ORDERED that Judgment be entered in favor of Defendant in the mstant case.
AND I'I‘ IS SO ORDERED

——
THE HONORABLE ROBIN B. STILWELL
- J udoe of the 'Ihu*teenth J udzczal Crrcmt

* December 22,2011
. Greenville, South Carolina |

10-CP-23-3793 ROA 8



'STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
_ ) FOR THE 13™ JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) : . '
: Qur file no. 237536
MBNA AMERICA BANK, N.A., )
‘ Plaintiff, ) _
-vs- ) - Case No. 2006—CP—23-3 740 .
B S, B
MARK CHRISTLANSON ) o= =)
* Defendant. ) ’é’%‘fg : =
) 9Z2 =
£55
arn> o
ORDER OF COURT PoD =
O 4 =
L ,3 ‘
THIS MATTER comes before the Court on the Defendant S Motrongo”g’acate ' f%

-

Judgment Due notice was given and the matter was called in court on Thursday,

" September 6,2007. Attorney David C. Alford appeared for the Defendant. Attorney
Edward E. Gllbert appeared for the Plaintiff. ' |

‘ ‘The Court will treat this as a Motlon for Relief From J udgment in accordance.

‘ w1th Rule 60(b} of the South Carohna Rules of Civil Procedure The motion 1s addressed
to the sound discretion of the Court. Mitchell Supply Co. v. Gafﬁley, 297 S.C. 160, 375 -
S.E2M 321 (Ct App 1988), Ammons v. Hood, 288 S.C. 278, 341 S. E 2"d 816 (Ct App

- 1986). ‘

7 Ihe Court makes the follevtfing ﬁrrdings:
1. A Notice of Application to Confirm Arbitration Award was persor]ally served

‘ upon Mark Chnstranson according to the Affidavit of Deputy Shenff Ronnie M. Petit on
‘Mayll 2006. o ' S .
2. OnJune 1 2006 Attomey Alford attempted to ﬁle an Objectlon to Notice of

Application to Confirm Arbitration Award but it was rejected by the Clerk because no
' case number had been assigned' Attorney Alford sent a copy of the Objection to
Attomey Gilbert, which was received by him on June 5, 2006.
3. OnlJ une 2, 2006 Attorney Gllbert sent an Affidavit of Service, an Apphcatron for
Cdnﬁrmatron of Arbitration Award, a Certrﬁcate of Service, a proposed Order of Court
- and the filing fee to the Clerk with a copy to Mark Christianson. - '

llO—CP~23- 3793 ROA 9



4, On June 13, 2606 the Clerk docketed the Application and apparently routed it to
T udge Welméker.v On June 16, 2006 Judge Welmaker si gned an Order of Court

confirming the arbitration award and the Order was docketed by the Clerk on June 21,

2006. |

5. On March 5, 2007 Attorney Gilbert sent a letter to Attorney Alford in whtc_h he

advised of the entry of the aforementioned Order of Court and enclosed a copy of the -

Order..

6.  On July 17, 2007 Attomey Alford filed the present Motion to Vacate Judgment :

Based upon these findings, the Court expresses concerns regardmg the lack of a
uniform procedure for the ﬁlmg of apphcatlons for confirmation of arbltratlon awards
Attomey Gilbert has advised the Court that there are no rules governing this procedure
although he has brought the matter to the attention ofJ udge William L. Howard, Sr., the
Chairman of the Commission_ on AItematlve Dlspute Resolution. . The estabhshment of
umform procedures would serve to protect the parties” due process rights.

- The procedure for the ﬁhng of apphcatlons for confirmation of arbitration awards
is statutory. Section 15-48-170 of the South Carolina Code of Laws, “Apphca’clon to
court,” provides that:

Except as otherwise provided, an application to the court
under this chapter shall be by motion and shall be heard in
the manner and upon notice as provided by law or rule of
court for the making and hearing of motions. Unless the .
parties have agreed otherwise, notice of an initial - .- -
application for an order shall be served in the manner
provided by law for the service of a summons inacivil
actlon

To prevail on a Motion for Relief from Judgment under Rule 60(b) the Defendant
must show to the Court a meritorious défense to the underlying claim and the motion
must be timely filed. Bowers v.Bowers, 304 S.C. 65, 403 S.E.2™ 127 (Ct. A'pp. 1991).
While the court has concerns about the procedures for confirmation, the Court finds that

the motion is not timely filed and therefore must be denied. It is therefore,

10-CP-23-3793 ROA 10




ORDERED ADJUDGED AND DECREED that tﬁe Defendant’s Motion to
Vacate Judgment is ‘den_ie'd and Judge Welmaker’s Order of Court filed on.June 21 , 2006
remains in full force and effect. | o

BY THE_ COURT:

SO MM @J
N Edward W. Miller. '
Circuit Judge

10-CP-23-3793 ROA 11




STATE OF SOUTH CAROLINA ) = IN THE COURT OF COMMON PLEAS
| )~ FOR THE 13th JUDICIAL CIRCUIT
- QUUNTY OF GREENVILLE )

| Wb N Ellﬁglo 237536
MBNA AMERICA BANK, N.A.; )
, Plaintiff, oy
v : FILED-CLERK OF Case No. 2006- CP-23- S’I 90 . -
SRRV INE RS L I |
MARK CHRISTIANSON, R |
' Defendant(s) : - )
) )
ORDER OF COURT

. THIS MATTER comes before the Court on the Apphcatlon of the Plamtlff :
MBNA AMERICA BANK, N.A,, to confirm an Arb1tratlon Award accordmg to the
Uliform Arbitration Act, South Carolina Code of Laws §815- -48-10 et seq., and =

' IT APPEARING TO THE GOURT that on August 29, 2005, the National
AIDltI'afIOIl Forum cntered an Award in favor of the Plamtlff (Clalmant) MBNA Amenca
| Bak, N. A, and against the Defendant(s) [Respondent(s)] Mark Christianson, in the totaI
amount of $11,141.33 and it further appearing that due notice of the Award and of this
Appﬁbatfoh has been giy'exi i:o the Defendants according to the Unifoi‘m Afbitraﬁdn Act,
© it istherefore | o | ' . ‘ |
ORDER.ED ADJUDGED AND DECREED that the Arbltranon Award is.
Conﬁrmed and Judgment shall be entered accordmg to South Carohna Code of Laws §15-

48150. o , | o
ITISSOORDERED | j » e -

'BYTI-IECOURT 4 o

' | P
j!KW . 2

.I-Dated: %//é/ﬂ& %
~ - 9

A Certified Copy
Yol B Willoes.
- Clerkof Court C.P. & G.S, - .- -
Greenville County, SC =~ * """
Dated G- Lok




IN-THE COURT OF COMMON PLEAS.

STATE OF SOUTH CARQOLINA ) -

' . . . .'*\ (3) 3‘0 ' EE . .
COUNTY OF GREEWHELE-‘ ") cmaNoitocr2z- 379 3
Mark Christianson - %u N - GOMPLAINT

: ‘ Plaln;iﬁﬂ ERALS My " :
V. -\“.\\ .1, )‘ A A i .
MBNA America Bank NA - ) Jury Trial Requestad -
‘ Dafendant ) ‘ : -

COMES NOW THE . PLA]NTIFF comp!ammg of the Defendant and would
respectfully show unto this Honorable Court the fol!owmg '

1, Plaintiff Is a resident of Greenvllle County

2. Upon mformathn and benef, Defendant MBNA‘ America Bank' NA acquirédl
the assets of Fleet. Some of the conduct may have arisen under the name -
of Fleet, and some of the, conduct did In fact ocour in the name of bank of "

" America. Bank of America has offices in Spartanburg County.
| . FACTS |

3. Abv,ent any Civil. Cover Sheet, or- caption asslgned by the Clerk of COurt
MBNA served a Notice of Apphcatlon to Confirm Arbn‘.ratlon Award dated May 3,

2008, upon Defendant Christlanson as shown by Affidavit of Service of the

Greenville County Sheriffs Offlce. Service was effective May 16, 2008.

. 4. The servica of process did' not include any copy of Ath.e‘underlying'arbltration; :

.award to be enrolled, or the underlying érbltraﬂon agreement. Further, the

Notice of Apphcatton contamed as its Captfon the entry "File No. 237536." No

CP number was ass;gned

B/ On June 1, 2008, Defendant through his counsel attempted to file an

Objectlon to Notice of Appl!caﬂon, with service upon Plaintiff through Its counsel,
Defendant's counsel David C Alford flled his affidavit with accompanying
_disclosure by the Office of the Clerk of Court for Greenv;lie County that the ﬂlmg
'was not recorded absent an ass!gnment of cdsé Number. - '

10-CP-23-3793 ROA 13_



8. Plaintiff was served with the Objactlon on June 1, 2008 as venﬁed on the

Certificate of Servlce - ' )
7. Despite the Objecﬂon P!amtnff then: undertook the fo!lowmg actlon

On June 13, 2006, Plaintiff filed Its Appllcat[on for Confirmation of

Arbltration Award, with attendant Civil Action Cover Sheet and a

' cerfificate of servlce upon the Defendant paid its $150 fi lmg fee,

Upon ﬂllng on June 13, 2008, the Clerk of Court assngned the
~ Application the case number 2008 CP-23-3740, ‘

Plalntiff never attached Its arbltraticn agreement or the arb;tratlon
award to any of its ﬂlings o

8. This fling was asslgned MBNA v Christianson, 2006-CP-23-3740,

9. With the Appilcation, Plalntfff then flled a Motlon for enroliment of the -

arbitration award. On June 18, 2005. the Clerk of Gourt issued its form Notice of

Nen-Jury Hearing Date setting July 27, 2006, as the date for the hearing. -This

- standard form includes the folloWing lénguage for adherence by Plaintiff;

IT IS THE MOVING PARTY'S RESPONSIBILITY TO NOTIFY ALL
COUNSEL AND/OR PARTIES OF THE DATE AND TIME OF THIS"

MOT!ON HEARING

9, Daspite setting the hearing date, it I belleved Plalntiff submitted a proposed

order for the Court  This is substantiated by the Findings set out in the Order of

Court by the Honorable Edward Miller dated 9/26/07 wherein the Findings In 13 |

Inc!ude

10-CP-23-3793 ROA 14




3. -On June 2, 2006 Attorney Glibert [Plaintif's counsel] sent an
. Affidavit of Service, an Application for Confirmation of Arbitration
Award, A Certificate of Service, a proposed Order of Court and a

10.

11.

' filing fee to the Clerk of Court with a copy to Mark.Christianson,

No hearing was held. Instead, the Honorable GE Welmaker Issued lts

Qﬁrdrer of 6/16/06, enrolling a Judgment oblained by Plaintiff in the
National Arbitratlon Forum as agalnst Defendant.
The anrallment of judgment was achigved absent any personal

~ Jurisdiction. Over Plaintiff.

12,

13,

Plaintiff filed to vacate the enrollment of the jJudgment on the basls of lack
of subject matter jurlsdiction pursuant’lo_Ruie 60.. As determined by the
SC Supreme Court, the Motion was not applicable as the Circuit Court
had subject matter jurisdiction, |

However, pursuant to Rule 80, and as noted by the Supreme Court

during oral argument, Plainilff 1s entitled 1o fila this matter pursuant to

Rule 60

The motion shall he made within a reasonable time, and for
reasons (1), (2), and () not more than one year after the judgment,
order ar proceeding was entered or taken. A motlon under this

. subdivision (b) does not affect the finality of a judgment or suspehd '

lts operation, Th!s rule does not limit thlev power of a court to
entertain an Independent action to relieve a part& froma
judgment, order, or proceading, or to sot aside a judgment for
fraud upon the sourt. During the pendency of an appeul, leave
- to make the motion must be abtained from the appellate court.
Writs of coram nobis, coram vobls, audita querela, and bills of
review and bills in the nature of a bill of review, are abolished, and
the procediire for obtaining any rellef from a judgment shall be by
motion as prescribed In thase rules or by an independent action.

10-CP-23-3793 ROA 15




14,

15.

16..

17.
18.

19.

20,

As filed by the Attorney General of the State of Mlnnesdta, the use of the
arbitration forum, as ‘in the case with Plaintifi, was conducted by the

. National Arbitration Forum (NAF), As set forth in the suit, the use of NAF

is a biased and inherent fraud upon consumers In the alleged
independence of the forum for arbitration awards. The use of NAF for
arbitration filings, @s in this situation, is a fraud upon consumers, . It Is
inherently deceptive, biased and violates one or more protections

- afforded by our courts, and by the 8C Consumer Protection Code. .
SC Code 37-5-107 mandates that a consumer cannot waive any rights

pursuant to the SC Consumer protection’ Cods. SC Code 37-5-113
states that any deﬂclency shall be asserted by the creditor in the county
of the consumer’s residence. 8C Code 37-1 ~201(10) prohlb{ts Defendant
from requiring a separate forum apply.

Plaintiff has been damaged by the entry of fraudulent 1udgment ih case
2006-CP-23-3740 -

CAUSES OF ACTION
FOR A FIRST CAUSE OF AGTION
~ Vacation of the Judgment
The above paragraphs are restated.

Defendant wilifully and recklessly falled to properly obtain personal

jurisdiction over Plaintiff, falled to mform the Court of the objection; and

committed fraud upon ﬂma trial court in submltﬂng its motmn for
snroliment. ' :

Plaintiff seeks to vacate the underlying Judgment, 2008-CP-23-3740,
and for costs and fees .

FOR A SECOND CAUSE OF ACTION

UTPA
The above paragraphs ars restatad.
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21,
22,
© Cade,

23,
24,
25,

26.

e

28,
29.

Defendant subverted the procedures for the flling of the suit, committed
fraud upon the court, .

Defendant vlolated one of more sta’cutes of tha SC Consumer Protectlon

Defendant engaged the services of the NAF, a blased and unfair forum

to further its scheme.,

The blatant unlawful process followed by Defendant and the Intentional
fraud upon the trial court, can he and has the repetition for being.

repeated on olher members of the publlc

Plamtlff has been damaged by the knowmg, wlIIfuI and mallclous conduct
of Defendant ‘

The Complalned of conduct sa v:olatlon of SC Code 39-5-20,

Plamtlff seaks damages pursuant to SC Code 39-5-140 and costs and
attorney's fees.. ' '
FOR A THIRD C'AUSE‘OF ACTION
< ~ ABUSE OF PROCESS
The above paragraphs are restated. .

The blatant unlawful consxsts of lwo elements an ulterlor purpose, and a

- willful act'in the use of the that is not proper in the regular conduct of the

30.

31

proceeding. The ulterlor purpose is to collect ori & debt by the use of L

forelgn arbltration that Is biased, designed to harm consumers, followad
by Defendant, and the intentional fraud upon the trial court, can be and
has the repetition for being repeated on other members of the public

Plaintiff has been damaged by the wlliful and wanton conducl of -

Defendant.

Plalntﬁlﬁ‘ seeks actual and punitive damages..

FOR A FOURTH CAUSE OF ACTION
NEGLIGENCE
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32,
33.

34.
35.

e 36.

37,

38.

39,

40,

Wh'erefo‘re,. Plaintiff prays for relief as follows:

The above paragraphs are restated, -

Defendant’s violation of the Rules of Civil procedure, and the various
statutes of the SC Consumer Protection Code, and the knawing uss of
NAF, breached duty to. Plaintiff. The viclation of statutes designed to
protect persons such as Plaintiff constitutes per se vhegligence.

Plaintiff has been damaged by the willful-and wanton conduct.

o blatant unlawful consists of two elements: an ulterlor purpose, and a

wilful act in the use of the that is not proper in the regular conduct of the-
: proceeding. The ulterior purpose is to collect on a debt by the use of
foreign arbitration that ls blased, destgned to harm consumers, followed
by Defendant, and the Inteftional fraud Upon the trlal court, can bae and -

has the repetltlon for bamg repeated on other members of the publxc

P!alntlff has been damaged by the willful and wanton conduct of v

Defendant

Plalntn‘f sseks actual and punrhve damages

FOR AFIFTH CAUSE OF ACTION
leat:on of the SCCPC
The above paragraphs are restated |
Defendant violated one or ‘more the SCCPC statutes In mandaﬂng the

forelgn arbitration forum

Plaintiff Seeks damages for violation of one or more sections in the title
pursuant to SC Code 37-5-203(8). |

Vacating the judgment entared against Plaintif;
And the relief set forth above. ‘
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And, such other relief as the Court may award at law or equity.

JURY TRIAL REQUESTED

DAVID €. ALFORD, P.C.

P.0O. Box 6326

- Spartanburg, South Carolma 29304

(864) 574-0870
Spartanburg ‘South Carohna } ] S
May10 2010 : R ATTORNEY FOR PLAINTIFFS
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(Jury Trial Requested)
Defend’mt : ‘ '

STATE OF SOUTH CAROLINA }  IN THE COURT OF COMMON PLEAS
. )
COUNTY OF GREENVILLE ) - THIRTEENTH J"UDICIAL CIRCUTI‘
o ) ,
Mark Christianson, 7l UL 20 m ”) CIVIL ACTION NUMBER: 10-CP-23-3793
| {Eh- codi,
, Plam‘tlﬁ‘; L )
vs. - ) ANSWER OF DEFENDANT
) MBNA AMERICA BANK NA
MBNA America Bank NA, ) . (General Denial)
)
)
)

Defendant MBNA America.Bank NA answers the Compiaint as follows:

FOR A FIRST DEI‘B‘ISD .

. 1, Defend'mt MB\IA Amerlca Bank NA hereby answers the Complaint Wlth a gcneral
demal by denying each and every allegahon not spemﬁcally adm1tted and by demandmg

strict proof thereof

FOR A SECO‘ID DDFE‘ISE

2, The Compl'unt fails to set forth sufﬁcxent facts to const1tute a colmable cause of action

and, therefore, should be c’ixsm1sse_d pursuant to Rule 12(b)(6), SCRCP.

FOR A THIRD DEFENSE
3, Plaintiff’s claims are barred by the doctrine(s) of res judicata and/or collateral estoppel.

See MBNA America Bank NA v. Mark Christiaﬁson' ‘Memorandum Opim'on‘ No, 2010-

MO 003 (Feb 1, 2010), wherein the South Caxohna Supreme Court affirmed the decxswn '

of the Cucult Coutt pursuant to Rule 220(b)(1), SCACR which disposed of the partxes

dlspute, as articulated w1th1n Plaintiff’s May {3, 2010 Complamt.
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WHEREFORE, Defendént respectfu]ly -req\iests that:

a. Plaintiff takes nothing by this action;

b, A judgment of dismissﬁl be entered in favor of Defendant;
c. "_Il)efendantjbe awarded the costs of suit incurred; and
d. Defendant be awarded such other and further relief as the Court'deems'
propex;. - |
| : Respectﬁxliy sufomit‘ted, »
COLLINS & LACY, P.C.

By :
.~ CHRISTIAN STEGMAIER
cstegmaier@collinsandlacy.com
AMY L. NEUSCHAFER
aneuschafer@collinsandlacy.com :
1330 Lady Street, Sixth Floor (29201)
Post Office Box 12487
Columbia, South Carolina 29211
. (803)256-2660 . o
" (803) 771-4484 ()

~ ATTORNEYS FOR DEFENDANT

: - :  (Jury Trial Requested) -
Columbia, South Carolina - N CL

[3,[.# W/ 2010
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STATE OF SOUTH CAROLINA )
)
COUNTY OF GREENVILLE ) C/A NO: 10-CP- 23 -3793
Mark Christianson ) Plaintiff’'s Brief. -
: Plaintiff )
V. 9
MBNA America Bank NA )
Defendant )

STATEMENT OF THE ISSUES
, o |
Plamtlff orlgmaﬂy filed a motion to vacate a Judgment entered on a
foreign arbitration award. - MBNA v Chnstlanson 2006 CP-23-3740. The
Motion was demed by the trial court, and the issue was appealed. The SC
Supreme Court heard the appeal, and denied the appeal. The Motion was
filed under Rule 60, SCRCP, and the Motion, in itself, was not fimely made.
However, as pointed out by the Supreme Court, thelPlaintiﬂ’ has the right

under Rule 60 to file a separate suit for relief. This suit followed.

Essentially, Plaintiff seeks to vacate the judgment. And, because of the
conduct by MBNA in obtaining the judgment, P!aintiff seeks recovery of
damages for the negligence; unfair trade practlces and abuse of process

‘and SC Consumer Protectlon Code .

The Record on Appeal (ROA) from the appeal in the case 2006-CP-23-
3740 is attached as the main Exhibits to be submitted. The below brief
references the paAges of the ROA. A fi'ling by  the Attorney General of
Minnesota élleging deceptive practices involving the National Arbitration
Association is attached, as referenced in the Complaint.

IN THE COURT OF COMMON PLEAS
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HISTORY OF THE CASE

~ Absent any CIVII Cover Shest, or captron assrgned by the Clerk of Court,
MBNA served a Notrce of Application to Confirm Arbitration. Award dated May 3,
- 2006 (ROA 3), upon Defendant Chrlstranson as shown by Affidavit of Service of
the Greenville County Sheriff's Office (ROA 4). Service was effective May 16,
2006. | o |

'lt is significant to note that this service did not inctude any copy of the
' underlylng arbitration award to be enrolled, or the underlying arbitration
agreement Further, the Notice of Applrcatlon contamed as its Caption the entry
“File No. 237536.” No CP number was assrgned. ,

On June 1, 2006' Defendant, throUQh hi‘s counsel attempted to frle an
Objection to Notice of Appllcatlon (ROA 5), with service upon Plaintiff through rts

'counsel Defendant's counsel Davud C. Alford filed his affidavit wrth -
'accompanymg dlsclosure (ROA 8) by the Offrce “of  the Clerk of Court for -

_Greenvnlle County that the fthng was not recorded absent an assighment of case

“ Number.

Plalntlff was served with the Objectron on June 1, 2006 as venfled on the -

Certlfrcate of Service (ROA 7).

N

Despite the Objection, Plaintiff then undertook the foHowihg action:

. On Jun‘e 13, 2006, Plaintiff .filed its Applioation for Confirmation of |

Arbitration _Award', with attendant Civil Action Cover Sheet and a
~ certificate of service upon the Defendant (ROA 9); paid its $150 filing

fee,
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- Upon ﬂllng on June 13, 2006 the Clerk of Court as3|gned the
Application the case number 2006-CP-23-3740,

Rlaintiff never attached its arbitration a;;reement or the arbitration award to any |

of its filings. . -

With the Application, Plaintiff then filed a Motion for enroliment of the

arbitration award (ROA 9). On June 19, 2006, the Clerk of Court issued its form

Notice of Non-Jury Hearing Date (ROA 16) 'setIing‘ July 27, 2008, as the date for
the hearing. This standard form lncludes the followrng Ianguage for adherence
by Plalntrff -

1T IS THE MOVING PARTY’S RESPONSIBILITY TO. NOTIFY ALL“ :
' COUNSEL AND/OR PARTIES OF THE DATE AND TIME OF THIS '

MOTION HEARING.

" ‘Despite setting the hearing Adate ir is believed Plaintiff submitted a eroposed
- order for the Court Thls is substantrated by the Findings set out in the Order of
‘Court by the Honorable Edward Mlller dated 9/26/07 (ROA 1),. wherein the
Findings in {1 3 lnclude ' '

3. On June 2, 2006 Aﬁorney Gilbert [Plarntrﬁ’s counsel] sent an
Afﬂdavrt of Service, an Apphcatron for Conflrmatlon of Arbitration
Award, A Certrfrcate of Servrce, a proposed Order of Court and a
filing fee to the Clerk of Court with a copy to Mark Christianson. )

No hearing was held. Instead, the Honorable GE Welmaker issued its Order of
6/16/06 (ROA 2), -enrolling a judgment obtained by Plaintiff in the National
Arbitration Forum as against Defendant. ‘
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Following the entry of the Order enrofling the judgment, on June 29, 2006,

Plaintiff then clocked with the Clerk of Court its purported oopy of the underlying
arbitration agreement (ROA 17). ltis 'slgnlfioant to note that the filing was not

served upon the Defendant, and was filed after the Court signed' the propOSed _
o Order enrolling the judgment on June 16, 20086, Further, this filing is absent any '

supporting affidavit, or any other indicia showrng the agreement even pertarns to
the Defendant

As set out In Defendant Mark Chrlstranson Afﬁdavrt(ROA 57), Appellant never
‘received notice of the - heanng or any other communrcatron regarding the
proposed Order or the entry of the Order until he attempted to reF inance his
: mortgage and was rnformed of the enrolled Judgment .

Defendant filed hrs Motron to vacate the judgment (ROA 25) Defendant ﬂled‘
hrs Motron and supportmg Memorandum (ROA 29), along with the supportlng '
affrdavrt of Mark Chrrstranson (ROA 57) and. of his ‘counse! David C Alford (ROA' :

- 58).

“In response to the Motion, Respondent flled its Memorandum of Law (ROA
-42). With. that Memorandum, Plaintiff-attached its copy of the Award issued by
~ the National Arbitration Forum This is the first record of such Order issued by

the Arbltratron proceedmg

Also attached to,M‘BNA’s Memor‘andu'm is a letter addressed to Defendant's
' c'ounsel, dated March 5, 2007'(ROA 24),“concerning another matter that was
- before the Court of Appeals. This letter is from. Plaintiff's counsel and addresses
a Return to Respondents Motion to Dismiss an Appeal filed by this same Plaintiff
in another matter (see MBNA v. Chnstlanson (Opinion No. 4349 Heard February
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5, 2008 ~ Filed March 4, 2008) dealing with an -unsuccessful-appeal by MBNA

to overtum a trial court order denymg enroliment of arbitration.

,By’ Affidavit of Defendant's counsel David C. Alford (ROA 58), counsel denies

receiving a copy of any hearing in this matter, nor the Order issued by'the Court,

norvthe Order purportedly attached to ,the March 5 letter.

Followmg a hearing on September 6 2007, the Honorab!e Edward Mll!er issued

his Order on 9/26/07 (ROA 1) denymg Defendants Motlon to vacate the -

}udgment and an Appeal followed WhICh was demed as not made timely as a
‘Motion under Rule 60. However Piamtn‘f retains the right to pursue a suit. This
sult foHowed ‘ '

.~ ARGUMENT
. _»Plaintiff was denied'Procedural and Substantive Due process

MBNA filed its Notice of Applicaiion' [for enrollment of an arbitration
- award] on Defendant, with no caption, and absent any filing with the Clerk of
Court. When Defendant, attempted to ﬂie an Objechon the Objectson could
not be clocked into the record because of the absence of a Caption number'
‘ Then, ‘desplte being served with the Objection, MBNA failed to disclose to the
court that it'r'eceived an Objection. Later, MBNA clocks in a Civil Cover
_ sheet, a Motion- to enrolf the Judgment but MBNA never sends a Notice of
. Heanng date as mandated' by the- .Clerk’s office. Instead, MBNA submits a
' form order for its enrollment of a j‘udgrnent for the Court to sign, all the while
failing to advise the Court of any Objeotlon filed by the Defendant See ROA
64 — 68Trp3|10—p7l13 ‘

! This referenced appeal involved the same parties, denying the enrollment of an arbitration award on
another matter involving arbitration.
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‘This procedural history turns the Rules of Civil Procedure, and any

semblance to procedural or substantive due process, on its head.

. The Trial Court properly- recognized the troubling aspect of this history.

As acknowledged by the Trial Court, rhis_ particular procedural history
denies Mr. Christianson due process of law. He filed his objection [to
the application to enroll the. arbrtratron Judgment] He was not given
an opportunity to be heard.

ROA73; Tr. p. 14,119-22. See also the comments by the Trial Court ROA 71

p, 10, 1. 9-13; ROA73 p. 14, .15~ ROA 78, p. 19,1. 12, ROA 79, p. 21,1. 6 - :
ROA 80 p. 22, |. 19; See also Order of October 1, 2007 (ROA 1), page 2

(“express[ing] concern regard:ng the lack of a uniform procedure ..[and] [t]he
establishment of uniform procedures would serve to protect the parties’ due

process rights.”)-

Finally, the Order of October 1, 20086, denies_the motion. under Rule
60(b) finding the motion was not timely filed. Order ofyOcto'ber 1, 2006, at 2

(ROA 1). There was no discussiorr in the transcript concerning the
meritorious defense, although the issue of lack of subject matter jurisdiction
"was raised in the Motion to vacate. The only notice relied upon by MBNA and
the Court is a letter to Defendant’s counsel regarding another matter on

appeal.

Rule 60(b), SCRCP, reads

(b) Mistakes; Inadverfence; Excusable Neglect; Newly Discovered |
Evidence; Fraud, etc. On motion and upon such terms as are jUst,/,

the court may relieve a party or his legal representative from a final

judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
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: (2) newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule
59(b); -

(3) fraud, mis_representation, or other misconduct of an adverse

party;

(4) the judgmént is void;: »
- (5) the judgment has been satisfied, released, br discharged, or
a prior judgment upon which it is based has been reversed or
‘otherwise vacated{ or it is no longer equitable that the judgment

should have prospective application.

Thé motion shall be”made' within a reasonaple time, and for
reasons (1), (2), and (3) not‘more than one year after the judgment,
- order or prbceedihg was entered or taken. A motion‘under_thié
subdivision '(b) does not affect the finality of a judgment or, suspend
~its bpefation. This rule does not limit the powér of a‘co'ur't to
‘ enfertain an independent action to relieve a party from é
judgment, order, or proceeding, or to set aside a judgment for
fraud upon the court. During the pendency of an éppeal, leave to
| make,"the‘mot_ion must be théined from the appellate court. Writs of
| coram nobis, coram vobis, audita querela, and bills of review and bil!s :
in.the nature of a bill of review, are abolished, andvthe: procedure fof
obtaining any relief from a judgnﬁe‘ni shall be by motion as prescribed
in these rules or by an independent action. | o

Emphasis added

This is the essence of the prbcedural and substantive due process that

Appellant was denied.
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- The process for filing and serving an Applicationlto enroll a foreign ‘arbitration
award is not'pre_cise. The SCRCP is not clear on whether the filing of such

Application is a pleading However, the Notice of Application filed by Plaintiff

asserts the filing is made pursuant to the SC Umform Arbrtratton Act, SC Code
- 15-48-10 et seq..

The SC UAA reads in pertment sectron

§ 15 48- 170 Apphcatxons to court

Except'as otherwise provided, an application to the court under this

| chapter shall be by'motion and shall be heard in the manner and upon |

the not.ice provided by law or rule of court for the making and hearing )
of motions Unless the parties have agreed otherwiSe notice of
an mltlal applrcatlon for an order shall be served | in the manner

' ’provrded by law for the servrce of a summons in an act/on

'Emphasrs added

Rule 3, SCRCP governs the commencement of an action; and states the L

proceedings are commenced when the summons and complaint are filed wrth the
Clerk of Court. Thus, there can be no sefvice of the pleadrngs until the matter
has been. clocked Wlth the Clerk. It ls undrsputed that the only notice to
Defendant Appellant of the Applrcatron was the Notice of Applrcatron,

| whrch was never clocked with the Clerk of Court prror fo service.

In violation of SC Code 15.—48-170; ‘neither the Notice of App‘lication'nor_
the Application itself was clocked into the Clerk of Court’s office until June 13,
2007. Both services, the Greenville Sheriff on May 11 (the Notice of Applicatio'n)'
“and the purported mallmg on May 30 (the Apphcatron) were “served” prior to any
filing with the Clerk of Court office. '
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As asserted in Defendant Appellant Memorandum (ROA 29): :

 The Certificate of Service ‘co’m'plet'ed by the Greenville County Sheriff
Office contains “case No: 237536" This certificate shows service on May
11 and executed by the Sheriff's Office on May 16. The copy “clocked” in
June 13, 20086 -contains the stamped Clerk of Court caption 2006-CP-23-
3740.. The “case no 237536". referenc_ed.and reflecting the document

served by the Sheriff's department is for a 'prior case MBNA v. Christianson
2005 -CP-23-7536.2 This case denied the arbitration filing by MBNA (not

sure if different accounts as nothing has been presented to differentiate this

_matter with the pnor Chnstlanson matter) which MBNA had on appeal at -

‘that time. The certificate is attached wrth,the case no‘ and ca_ptron circled.

‘ MBNA farled to comply WIth any of the rules in enrolllng its arbltratlon ,
. judgment, and failed to comply W|th any servrce requrrement Thts is a fatal flaw,

and any enrollment should be vacated.

MBNA. admlts the lack of certainty in the filing: of these type of forergn .
arbitration, awards See ROA 69 Tr. p. 8, I. 6- ROA 70; p 9 I 12. (admlttmg '

‘there are “no rules govermng the apphcatlon for confirmation” and that “the mmal

' procedure of frllng the apphcatlon is not workmg ”)

MBNA failed to advise the Court of Plaintiff's Ob-jecti-on

Attorneys are Qfﬁceré of the Court. Attorneys are subject to 'Rule 407,
Rules of Professional Conduct, and specifically Rule 3. 3(d), Candor Toward
the Tribunal. Apparently, MBNA counsel acknowledged receiving the

Objection served by Defendant, but fa|led to so inform the Court when it

2 As argued at the hearing, it is unclear whether this arbitration award is for the same award as in a prior
matter between the parties, or for a different account. See Tr. 3, 1.19-24.

9
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decided to submit its proposed order for the judgment.‘ MBNA counsel stated

to the Trial Court o S ,
On June 5%, we received the objection to the notice of application. |
assumed it had been filed with the Clerk. | on.Iy‘_Ieamed'very récéntly
that this was not the case. On June 16", Judge Welmaker signed the
order of court.confirming the arbitration. | '

- ROA 70, Tr. p. 9, 1. 21-25.

Further, MBNA admits

. And we had élready sent the application for filing at that point {upon

receiving the Obijection]. There are some unfortunate timing issues in
this case.” ‘ ' |
ROA 73, Tr. p. 14, 1 2-4 (emphasis added).-

Ctis interésting to question how- counsel”could “assume” it had be'en'

filed with the Clerk when MBNA never had filed anything with the Clerk's:

office u'ntil,‘J'une 13. Obviously, counSelvnever informed the Court of the

O'bjection it had received despite submittinQa proposed order. But despite

~ its admission to knowing of the Objection being filed, MBNA then dismisses

the applearance of counsel or the Objection itself by arguing as follows:

‘Now, we sent.the application to Mr. Christianson on June 2™ of

last year. At that point Mr. Alfbrd [Christianson’s attorney] was not in the

case. Judge Welmaker signed the order. It was sent to the Clerk for
filing. It was distributed by the Clerk.” I had nothing to do with that. '
ROA 71, Tr. p. 10., I. 17-21. I

MBNA had knoWiedge of the Objectio_n and appearance by counsel, yet

MBNA failed-to provide any copy of the proposed order, or other documents,
submitted to the Court to opposing counsel or the Defendant.

10
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MBNA counsel acknowledges that the applications to enroll arbitration
awards is in the “development stage.” ROA 71, Tr. p. 10, |. 7-8. and further

- admits

Now, in some counties, when that order [referring to Judge Welmaker's

order enroning the judgment] is returned they notify all parties. | found

“out recently that Greenville County does not so that. This is one of the

reasons we need rules governmg this procedure. -
ROA 71, Tr. p. 10-., |. 22-25 (emphasis added).

MBNAS defense to its shabby procedural process is to shrug off any

concem as only “unfortunate timing issues”

- MBNA pleces all burden on notiﬁcatioh upon the Clerk of Court.
However, its service. on Defendant was prior to any filing with the Clerk. It
submitted a proposed order for Judge Welmaker to 'sign then never bothered

to inform the Trial Court it had received an Objection....abdicating its Rule of.

Professional Responsibility in"hope the Clerk of Court would so inform the
Trial Court. |

Fihally; even though MBNA admits the Clerk’s office never served the
Order enrolling the Judgment MBNA relies upon the mclusmn in a letter to

Defendants ‘counsel, corncerning another matter on -appeal, as notice of the

enrolled Order.. See letter Exhibit to MBNA Memorandum of Law, letter dated -

March 5, 2007 from Edward Gilbert to David C. Alford (ROA 24, ROA 42).

‘See also Affidavit of David C. Alford (ROA 58). However, as the Objeetion

- never could be clecked, counsel could not be counsel of record, and the
Order was never served upon Christianson. Christianson was informed of
the entry of the judgment when he attempted to refinanee his residence. See
Affidavit of Christianson (ROA 57).

11
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MBNA Arbitration enrollment was defective

A recent case is seminal with respect to the process involving enroliment of

a foreign arbitration award, and spécificaﬂy an award obtained by MBNA

. before the National Arbitration Forum MBNA v. Christianson (Oplmon No.
4349 Heard February 5, 2008 — Filed March 4, 2008)3 | ‘

Before a circuit court confirms an arbitration award subject to the
Federal Arbitration Act, there must be evidence of an arbitration
' agreement 9US.CA. §13 (1999)

At no time prior to the Trial Court signing the proposed order on June 16,
2006, did MBNA attach with the Ori;;inal filings any copy of the underlying
arbitration agreement. Further, MBNA had not submitted the award.

Only after the Order of June 16, 2006 was signed, did MBNA submit to

the clerk of court for filing a purpoﬁed arbitration agreemént (ROA 17).

“This “Agreemeht is not signed, has no afﬂdawt and has no mdncaa that it
“everi applles to this Defendant.

As set out.in the procedural history, and 'as running afoul of the requirements'
“recognized in C‘hrisiianson the faxlure to attach the underlylng arbitration
agreement and the. arbitration award’ when first enrolling the applxcatlon for
~ enroliment of the award is fatal. Neither of these documents was attached. The
arbitration agreement was submitted absent any affidavit or any other indicia that
it was enforceable as agamst this Appellant, and after the order was signed by
Judge Welmaker. ' '

® This referenced appeal involves the same parties, denied the enrollment of an arbitration award on another
matter involving arbitration.

=12
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The Judgment should be vacated
As aIlowed by Rule 60, this judgment should be vacated.” MBNA's
conduct in obtammg the judgment was essentially fraud upon the court woefully

absent in compliance with the rules to enroll an arbltratxon award and failed to
follow any of the rules of civil procedure.

Il. As.to Negligence, Unfair Trade Practices anq Abuse of Process.

.

The conduct of MBNA in enrollrng an arbltratron amounts to wrllful' |

. neglrgence as to adherence to the rules of civil procedure .. The rules are

desrgned especrally wrth respect to servmg summons and complamts to place
~ defendants on'notice of 'the suit. The rules are designed to protect persons such
as Plaintiff.

Under the common law, violation of statutes , and rules, designed to
protect persons such as plaintiff is negligence per se.” The conduct is willful and
wanton. ' |

Piaintiff is entitied to damages, even if $1 nominal,’ and an award of

punitive damages.

MBNA does not argue that their conduct is limited to Plaintif.  The

manner in which it enrolls foreign arbitration jud_gmen'rs is unfair and deceptive

not only to Plaintiff, but to the judiciary system, and any person searching public

records for judgments against persons such as Plaintiff.

13
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- Finally, denying Plaintiff an,opponunity to challenge the arbitration award
by its negligent enroliment action is an” abuse of the process inyolving this civil
court. Knowing Christianson objected to the other arbitration “award” and
successfully defeating that enroliment, MBNA chose to twist the rules in this h

forum to obtain its end from the arbitration process.

A MBNAs use of the arbital forum wolates SC Consumer Protectlon Code, |
specrflca!ly SC 37-5- 113 which reads '

: §37-5 113. Venue complamt stay of enforcement of or relief from.
defaultjudgment ' »

An action by a’ creditor against.a consumer arising from a consumer credlt
transaction shall be brought in the county of the consumer's residence .
[Section 37-1-201(6)], unless an action is brought to enforce an interest in -

" . land securing the consumer’s obligation, in which case the action may be.

. brought in the county in which theland or a part thereof is located. If the
county of the .consumer's residence has changed, the consumer upon -

~ motion may have the action removedto the county of‘his current
‘residence. If the residence of the consumer is not within this State, the
action may be brought in the county in which the sale, lease or loan was =
made. If the initial papers offered for filing in.the action on their face-show
noncompliance with this section, the clerk of court shall not accept them.
The court may change the place of trial as otherwise provided by law.

Moreover, SC Code 37-1'—201(10), would preclude the use of a foreignforum. "

| (10) Each of the following .agreements or prowsrons ofan agreement by a
consumer who is a resident of this State at the time of a consumer credit
' transactron is invalid with respect to the transaction:
(a) that the law of another jurisdiction apply; |

(b) that the consumer consents to be subject to the process of another
jurlsdrctlon

(c) that the consumer appoints an agent to receive service of process; .

(d) that fixes venue;

14
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deficiency asserted by MBNA had to be conducted in the county of Greenvrlle -

otherwise have jurisdiction

Finally, Plaintiff. cannot waive these rights

. § 37-1-107. Wéiver; egreem’ent to forego righ_ts; settlement of claims

(1) Except as otherwise provided in this title, a buyer, lessee, or debtor
may not waive or agree to forego rights or benefits under this title.

It ie a basic protection of the SC Consumer Protection Code that any .

Thrs was not done.

| (8) In an actlon in whrch itis found that a cred:tor has violated thrs trtle the

court shall award to the consumer the costs of the action and to his .
attorneys their reasonable fees. In determmmg attorney's fees, the amount

-of the recovery on behalf of the consumer is not controlhng

- September 15, 2011

Respectfully submltted

A C J]/

David C. Alford- ¥
David C. Alford, P.C.
P. O. Box 6326 \

- Spartanburg, South Carolma 29304
(864) 574-0870 - ‘
Counsel for Appellant Christianson

15

Plaintjff is entitled to damages pursuant to SC Code 37-5-202(8) which

. reads ‘

| (e) that the consumer consents to the Jurrsdlotron of the court that does not o .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| )  FORTHE 13™ JUDICIAL CIRCUIT
)

COUNTY OF GREENVILLE
' Qur file no. 237536
MBNA AMERICA BANK, N.A,, )
. " Plaintiff, ) : \
- ~Vs- ) Case No. 2006-CP-23-3740 _
) | ) | | B =
"MARK CHRISTIANSON, - ) BT 2
. Defendant. ) )‘;?“:5. ; =
' ) eZ2 L
£
3
ORDER OF COURT o ~
, : ) , EPo 4
THIS MATTER comes before the Court on thc; Defendant’s Motmnip"’@ac‘ate 0

Judgment. Due notice was giveri and the matter was callgd in court on Thursday, »
Sreptember‘6, 2007. Attorney David C. Alford appeared for the Defendaﬁt. Attoméy
"Bdward E. Gilbert appeared for the Plaintiff. B o '

V_T he Court will treat this as a Motion for Relief From Judgment in accordance .
with Rule 60(b) of the South Caroliné Rules of Civil Procedure. The motion is addressed
to the sound discretion of the Court. Mitchell Supply Co. v. Gaffney, 297 SC 160, 375

- 'S.E.2™ 321 (Ct. App. 1988); Ammons v. Hood, 288 S.C. 278, 341 S.B.2" 816 (Ct. App.
1986). | S | S
‘ ' ’fhe Court makes the following ﬁﬁdings: g

1. A Notice of Application to Confirm Arbifrgtion Award was personally served

updn Mark Christianson according to the Affidavit of Deputy Sheriff Ronnie M. Petit on -
May 11, 2006. S | :
2. OnlJunel, 2006 Attorney Alford attempted to file an Objection to Notice of

Application to Confirm 'Arbitration Award but it was rejected by the Clerk because no

" case number had been assigned.. Attorney Alford sent a copy of the Objection to |
Attomey Gilbert, which was received by him on June 5, 2006. ,
3. On June 2, 2006 Attorney Gilbert sent an Affidavit of Service, an Application for |
Confirmation of Arbitration AWard, .a Certiﬁcate of Service, a proposed Order of Court
and the filing fee to the Clerk with a copy to Mark Christianson.
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4. | OrrJune 13, 2006 the Clerk docketed the Applieétion and upparently routed it to'
- Judge Welmakér.: On June 16, 2006 Judge Welmaker signed an Order of Court

confirming the arbitration award and the Order was docketed by the Clerk on June 21,
2006. | '
5. On March 5,2007 Attorney Gilbert sent a letter to Attorney Alford in which he
advised of the entry of the aforementloned Order of Court and enclosed a copy of the
Order. ,
6. - OnlJuly 17, 2007 Attorney Alford filed the present Motion to Vacate Judgment.'

Based upon rhese ﬁnd'mgs, the Court expresses concemns regarding the lack of a
~uniform procedure for the filing of apphcatrons for confirmation of arbitration awards.
Attorney Gilbert has advised the Court that there are no rules governing this procedure
| although he has brought the matter to the at‘centlon of Judge William L. Howard, Sr., the
_' " Chairman of the Commiesio'h on Altemative Dispute Resolution The establishmentAof
umform procedures would serve to protect the partles due process rights.
The procedure for the ﬁlmg of applzcatxons for conﬁnnatlon of arbitration awards
is statutory. Section 15-48-170 of the South Carolina Code of Laws, “Application to
court,” proVides that:

Except as otherwise provided, an appIication to the court

under this chapter shall be by motion and shall be heard in

the manner and-upon notice as provided by law or rule of

court for the making and hearing of motions, Unless the

parties have agreed otherwise, notice of an initial - .-

application for an order shall be served in the manner

provided by law for the service of a summons in a ClVll

action.

To brevail on a Motion for Relief from Judgment under Rule 60(b) the Deferidant

must show to t1_1e Court a meritorious defense to the underlying claim and the motion
must be timely filed. Bowers v.Bowers, 304 S.C. 65, 403 S.E.2™ 127 (Ct. App. 1991).

~ While the court has concerns about the procedures for confirmation, the Court finds that

the motion is not timely filed and therefore must be denied. It is therefore,
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ORDERED ADJUDGED AND DECREED that the Defendant’s Motion to -
Vacate J udgment is denied and Judge Welmaker’s Order of Court filed on June 21, 2006

remains in full force and effect.

. _.BY THE COURT:

S M @LJ
Edward W. Miller -
Circuit Judge

| 4"1‘Dated 7/16/{— ‘
&Wéa fc
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS"
o ' g ) . FOR THE 13th JUDICIAL CIRCUIT
- COUNTY OF GREENVILLE - ) - o

| L mbam2r A BiERe 87536
MBNA AMERICA BANK, NA. )

Plaintiff, . ) .
. -vs- | B D-CLERK OF ccase No. 2006-CP-23- 5”! ‘#O
| :G EERVIBLE o580 I
MARK CHRISTIANSON, )
Defendant(s).” : )
o )
) ~ ORDEROF COURT

' THIS MATTER comes before the Court on the Apphcatxon of the Plamtsz

MBNA ANIERICA BANK, N.A., to confirm an Arbltratlon Award accordmg to the

Umform Arbitration Act, South Carohna Code of Laws §§15-48 10 et seq., and
IT APPEAR]NG TO THE COURT that on August 29, 2005 the NatlonaI

Arbltratlon Forum entered an Award in favor of the Plamtlff (Clalmant), MBNA Amerzca

Bank N. A and against the Defendant(s) [Respondent(s)], Mark Chnstlanson in the total

a:mount of $11,141.33 and it further appearing that due notice of the Award and of this

: . Apphcatlon has been glven to the Defendants accordmg to the Uniform Arbltratlon Act

: 11: i therefore el . S S '

ORDERED ADJUDGED AND DECREED that the Arbltrahon Award is

. conﬁrmed and _]udgment shall be entered accordmg to South Carolma Code of Laws §15—
<1.8.150. _ A
I°T1$ SO ORDERED.: , T

o | _ BY THE COURT:

Btk

| Déted: %//é//ﬂ&

A Certified Copy .

P B Wl

Clerk of Court C.P. & G.S. ¢y A_ 2

" Greenville County, SC
Dated -Al06
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
S ) FOR THE IBTHJUDICIAL cmcun
COUNTYOFGREENVILLE—---——)--—-.———— e e
) Fde 1no. 237536 :
" MBNA AMERICA BANK, N.A. )
Plaintiff, ) -
-VS-. ) NOTICE OF APPLICATION
- : ) ~ TO CONFIRM ARBITRATION
MARK CHRISTIANSON ) AWARD ,
)
)

Defendant(s).

© To: Mark Christianson
. 108 Muirwood Dr.
Mauldm, SC 29662- 2325

- - TAXE NOTICE that thc Plaintiff herem has ﬁled or w:IJ ﬁlc an Applxcatxon for
' Conﬁrmauon of thc Arbitration Award entered on August 29, 2005, in accordance with

the Umform Arbitration Act South Capohna Code of Laws §§15-48 10 et seq., it being
more than nmety (90) days since thc entry of the award and no apphcatxon having been

ﬁ]ed to vacate, modify or correct the award.
This notice is hereby served upon you in accordancc with South Carolma Code 6f

Laws §15-48-170, -
o _ Respectfully submitted,

ERIC M. BERMAN, P.C.
By

. Edward E. Gilbert, SC Bar #71948
5900 Core Avenue, Suite 402 ‘

. :North Charleston, SC 29406
| (843)414-5500 o
" At North Charleston, South Carolina - |
~ May3, 2006 o
) i (=1 2,
—_ r-
—  24h
> 598
—;-,C.\
= Esg
S TS
“ROA- ¥

e

Received ine May. 14 2005 9:202M Mo, {140
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Service of Process by:

Court Dafe:
73134.0001 I TP TR

“Greenville County Sheriff's Office
Civil Division
601 B, McBee Ave., Suite 210

Greenville, South Carolina 29601 .
Phone (864) 282-0008 Fax (864) 235-9171

4 _
ol 8 ==\
INTERNATIONAg,
e —
7

Lrne

Party Reéuesting Service - S ol ‘ . .
RICH, BERMAN, P. TP T geesucp23-3140
ERICM, BERMAN, P.C. :
Actin: Mg, Helen M. Breen
5900 Core Road .

. - NorthCharleston, SC 29406

MBENA America Bank, N.A., et. al., Plaintiff(s) g |
- Maxk Christianson, et. al., Defendant(s) , % . - Case No: 237536
Name ,(J_fD&puty:"' RomnieM.Petit - © ' yndersigned, being duly sworn, déposes and sdys that

at tune of service, s’he was over the age of twenty-one was not a- party to this actxon

: Date:!T ime of Servxce that on 11-May-2006 06:05 pm

Plau of Servxce— . at . 108 Muirwood Dr. - - , City of .- Mauldin® - Stateof SC

.Docmments Served: the unders1gned served the documents described as:
’ ‘ A Notice of Application to Confirm Arbitration Aw ard

Service Of Process on, A true and correct copy of the aforesaid document(s) was served on;
Persont _Sel‘ved, and Mark Chnshanson

Met hod of Service: . - By personaHy delivering them into the hands of same.

S:gn;afuf‘ e of Deputy Subscn ed and sworn to before me thxs Undemgned declares under penalty of perjury
: day of May, 2006, that the foregoing is true and correct.

-

(27 p
W //4«’%/)/ /@%W N- M S
Notary Publie for South Caro Ronnie M. Pettxt &~
My Commission Exptrcs / o / . z%
(32}

- : A
qu

o,

Q
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' STATE CF SOUTH CAROL!NA )
COUNTY OF GREENV[LLE - ) CA: 06-CP-23-No Number Assigned -
o - ) :
MBNA Anerica NA ) " File no 237536
R Plaintiff ) . »
V. )  Objection to Notice of Application
Mark Chistianson ) to Confirm Arbitration Award
—_ Defendants ) ' T '

N THE COURT OF CONMON PLEAS. -

Defendant was served by the Shenﬁ's Office with a copy of Exhibit 1 attached E

hereto. The Notice of Appllcation states it is served in accordance with SC Code ,

- 15~48 170.

Defenda'\t objects to the r\oﬂce and moves to dehy the application. Moreover,

service was insufficient., there is lack of subject matter jurisdiction, and the = :

award s obtamed by sham ornon-existent proceedlngs

Defenda'\t moves to vacate the award pursuant to SC Code 15-48- 130

DAV[D C ALFORD P C.

[ (ﬂ/

Da\hé C. Alford
. P.O. Box 6326 .
Spartanburg, South Carohna 29304

(864) 574-0870°

' Spartar\burg, South Carolina -
June 1,2006 - - S _ATTORNEY FOR DEFENDANT

- N | . | ROA—‘15
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o

STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

MBNA AMERICA BANK, N.A.
Plaintiff,

~YS~.

MARK CHRISTIANSON
Defendant(s). -

vv’ s’

CHRISTIANSON CONCR - ' PAGE 82

IN THE COURT OF COMMON PLEAS

FOR THE 13™ JUDICIAL CIRCUIT
Fileno. 237536 -

NOTICE OF APPLICATION
" TO CONFIRM ARBITRATION

AWARD

_To:  Mack Christianson
108 Muirwood Dr.
Mauldin, SC 29662-2325 .

TAKE NOTICB that the Plaintiff berein has filed or will file an Application for
Conﬁrmaaon of the Arbitration Award entered on August 29, 2005, in accordance with
- the Uniform Arbitration ‘Act, South Carolina Codc of Laws §§15-48-10 et seq., it being
more than mnety (90) days since the entry of the award and no apphcauon havm gbeen

filed to vacate, modify or correct the award.
This notice is hereby served upon you in ncoordance with South Carohna Codc of

Laws §15-48 170.

" At North Charleston, South Carolina

‘May 3, 2006

Received Time May. 14. 2006 9:21PH No. 1140

_ Respectfully submitted,

ERIC M. BERMAN, P.C.

S

.- Edward E. Gilbert, SC Bar #71948
- 5900 Core Avenue, Suite 402

© North Charleston, SC 29406
(843) 414-5500

3
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'STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON. PLEAS
COUNTY OF GREENVILLE ) CA:06-CP-23-No Number Assigned
MBNA America NA . ) File no 237536 . -
: Plaintiff )y o -
S ) Certificate of Mailing
“Mark Christianson . } : A
| " Defendants. ).

———

“The undersigned does hereby certify that he hasthis date served Defendant's
Objection to the Notice of Application upon the Plaintiff by depositing the same in

the United States mall, with suffcnent postage duly attached thereto to the .

followmg address

o Edward E.'G:lbert ,
- 5900 Core Avenue Ste 402 .
- North Charleston 'SC 29406

As attomey for P!amtsﬁ‘
- DAV[D C. ALFORD P C.

;"-ffawd ﬂlford |
P.O. Box 6326 S
‘Spartanburg, South Carohna 29304

 (864)574-0870

. Spartanburg, South Carolina . , ,
© June 1,2006 . , ) i ATTORNEY FORDEFENDANT C

. ROA- T
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Ofﬁce of tho Clerk of Coult

Greenville, South Carohna
Paul B. Wickensimer

TN T eRmERET T .
im0 Clek of Court
. 178.6,\.«'/ ’ - C . C .
Circuit Court Division ‘ I A - - Family Court Division
Greenville County Coutrthouse ) » : - 301 University Ridge.
305 Bast North Street - : . Post Office Box 757 .
Greenville, South Carolina 2960] - ‘ * Greenville, South Carolina 29602
(864)467-8551 FAX (864) 467-8540' . _ - T (864) 467_~5800 FAX (864) 467-5856
Jo:.

From; CLERK OF.COURT, GREENVILLE. -

 RE:.

Thc above-referenced document is being rctumcd for the foHowmg reason(s)

' (] ) . Instrument not 31gned/datcd

(2) — Moust mclude Civil cover Sheet SCCA234 with all original p]eadmgs ' .
- Down/oadable file available at-www.sccourts. org Se!ect FORMS; Choose COMMON PLEAS tlzen SUBM]T ‘

(3j Motion Fee of $251is requ:red for all Mohons and proposed Orders (unless cxempt:on clalmcd)

4) Must have Motion and Order In_formation Form SCCA233 for all Monons and proposed Ordcrs
. Downloadable file available at www.sccourts.org Select F ORMS; C!zoose COMMON PLEAS, then SUBMIT

) _ Insufﬁ cient arhount of ﬁlmg feo Correct amount fee;
O,
Q) . Not a Grecnvxlle County Case,

Copy Must ﬂ]e ongmal

(8) Venue change to

(%) ._—Check or money ordcr must bc payable to Grcenvae County Clerk of Court

»(iO)’___Case ended: Date' o Reason ended:

(11)____Check not 51gncd

" 12) Case not found with this caption.

et QQ&”C r\u\m\bef V\sﬁr&d&d
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ERIC M BERMAN, P.C.

"ATTORNEYS AT LAW

637 WYCKOFF AVENUE 500 WEST MAIN STREET, SUITE 212 500 NORTH GULPH ROAD, SUITE 350
WYCKOFF, NEW JERSEY 07481 BABYLON, NEW YORK 11702-3035 KING OF PRUSSIA, PENNSYLVANIA 19406
2990 BETHESDA PLACE, SUITE 6030 TEL: 843.414.5500 : . 5900 CORE ROAD, SUITE 402

- WINSTON-SALEM, NORTH CAROLINA 27103 FAX:843.414-5517

TOLL FREE: 888-294-4490
ERICBERMANPC.COM

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE

EDWARD E. GILBERT, ESQUIRE

June 2,'2006

Honorable Paul B. Wickensimer
Greenville County Clerk

305 East North Street
Greenvﬂle SC 29601

Inre:- MBNA America Bank N.A. v. Mark Christianson -
Our file no. 237536 '
' MBNA America Bank N.A. v. ScottA Hamllton
~ Our file no. 249705 o
' 4A"<MBNA America Bank, N.A. v. W11hamD Crippin
Our ﬁlc no. 243932

" Deir Mister Clérk"

- I'have enclosed for ﬁlmg an original and one (1) copy of an Afﬁdawt of Service, Apphcahon for

above cases

Confirmation. of Arbitration Awa:d the $ 150 .00 ﬁhng feeand a busmess reply envelope for each of the

Thank you for your kind attention.

" Very truly yours,”

Helen M. Breen

HMB
Enplosuré

Exhibit 1 ROA- 9

NORTH CHARLESTON, SOUTH CAROLINA 29406
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DALMY UL DUV IO CARULIINA R

IN THE COURT OF COMMON PLEAS

N’ e Nl e

COUNTY OF GREENVILLE
MBNA AMERICA BANK, N.A. CIVIL ACTION COVERSHEET.
PIamtiff(S) )
I3 P 23 2006 - cp-23- 3740
vS. )
| )
MARK CHRISTIANSON - r‘} mis ;e gy =
SILED-DLERK Gy
: Defenda n%‘"v@ﬁﬁ_r%ﬁf’gﬂ; ,
(Please Prmt) ) FAUL 2 WCRSCBar¥: 71948
Submitted By:Edward E. Gllbert Telephone #: 843-414-5500
Address: 5900 Core Avenue, Suite 402 Fax #: 843-414-5517
Nox‘th Charleston, SC 29406 Other: ,
E-mail: egnlbeﬁ@encberma \npc.com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers.
as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing, It must be filled out completely,
sngned, and dated. A copy of this cover sheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

*If Action is Judgment/Settlement do not complete :
[_} NON-JURY TRIAL demanded in complaint.

SCCA /234 (4/06)

D JURY TRIAL demanded in complaint.
[J This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Resolution Rules.
] This case is subject to MEDIATION pursuant to the Circuit Court Altcrnatxve Dlspute Resolution Rules '
. E] This case is exempt from ADR (certificate attached). ‘ _
' - NATURE OF ACTION (Check One Box Below)
) ‘ . Contracts Torts - Professional Malpracﬂce Torts — Personal Injury Real Property
{] ;. Constructions (100) [J - Dental Maipractice (200) 3 Assauh/S)_ander/L:bc) {300) " [7. Claim & Delivery (400) .
[ Debt Collection (116) 0 cha! Malpractice (210) ' Conversion (310) ] Condemmation (410)
0 Employment (120)' O  Medical Malpractice (220) ~ [] . Motor Vehicle Accident (320) []. Foreclosure (420)
[] General (130) []  Notice/ File Med Mal (230) [}  Premises Liability (330) 7 Mechanic's Lien (430)
g Breach of Contract (140) - d  Other (299) [3 Products Liability (340) {7} Partition (440)
1 Other (199) : [O Personal Injury (350) [ -Possession (450)
. [0 Other (399) {1 Building Code Violation (460)
o [J Other 499y
- Inmate Petitions . Judgments/Settlements Administrative Law/Relief Appeals .
3 PCR(500) [ Death Settlement (700) [0 Reinstate Driver's License (800) 0 Arbitration (900)
[[J Sexual Predator (510) . [0 . Foreign Judgment {710) [ Judicial Review (810) {J Magistrate-Civil (910)
[J Mandamus (520) [ . Megistrate's Judgment (720) [ Relief (820) {1 Magistrate-Criminal (920}
[) HabeasCorpus (530) (M) Minor Settlement (730) . {J Permanent Injunction (830) {3 Municipal (930)
[0 Other(599) [0  TranscriptJudgment (740)  {J Forfeiture (840) [ Probate Court (940)
P [0 LisPendens (750) - [J Other (899). [0 SCDOT(950)
&K - Other(799) L 1 Worker's Comp (960)
" Confirmation of Arbitration [3 Zoning Board (970)
. Award [0 Administrative Law Judge (980) 7 N
: Specia/Complex /Other {3 Ppublic Service Commission (990) <
O Environmental (600) [3  Pharmaceuticals (630) 0 Employmcnt Security Comm (991p
71 . Automobile Arb. (610) {3  Unfair Trade Practices (640) {1 Other (999 &~
[0 Medical (620) [ - Out-of State Depositions (650) :.3
[3  Other (699) , ™
K (,"
: Gl
G
Submlttmg Party Signature: %__—_——-— Date: May 30, 2006 =
Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann, §15-36-10 et. seq. ROA- 10
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FUK MANUALLD ADK CUUN11ES UNLY
Florence, Horry, Lexington, Richland, Greenville**, and Anderson**
** Contact Respective County Clerk of Court for modified ADR Program Rules

SUPREME COURT RULES REQUIR.E THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):
1. The parties shall select a neutral within 210 days of ﬁling of this action, and the Plaintiff shall file a
“Stipulation of Neutral Selection” on or before the 224™ day after the filing of the action. If the parties
cannot agree upon the selection of the neutral within 210 days, the Plamtlff shall notify the Court by filing

a written “Request for the Appointment of a Neutral” on or before the 224" day after the ﬁlmg of this
action. The Court shall then appoint a neutral from the Court-approved medlator/a_rbztrator list.”

2. The initial ADR conference must be held within 300 days after the filing of the action.
3. Case are exempt from ADR only upon the fol]owihg grounds:

a. Spec:al proceeding, or actxons seekmg extraordmary rehef such as mandamus, habeas corpus or
prohlbltlon

b. Cases which are apﬁellafe‘ in nature éqéh aé ap_p'eaIé ot wrils of certiorén';
c. Post Conviction rehef matters,

d. Contempt of Court proceedmgs »

e. Forfeiture proceedings brought by the State;

f. . Cascs involving mortgage foreclésures; and

g. Cases that have been subrmtted to medlatlon with a certified mediator prior to the filing of this
‘ actlon ‘

4. Motionofa party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference had been concluded. ’

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

10-CP-23-3793 ROA 51
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- STATE OF SOUTH CAROLINA ) = INTHE COURT OF COMMON PLEAS
' ) FOR THE 13th IUDICIAL CIRCUIT

.COUNTY OF GREENVILLE )

qar,

- MBNA AMERICA BANK, N.A L0

Plaintiff, )
s . | ) Ca§e No. 2006-CP-23- 5740
‘ FILZD-CLERA GF COURS
et ey Tra 3l
: ‘ ;fé‘a.ﬁ_‘?_'s"- 25 "APPLICATION FOR CONFIRMATION
MARK CHRISTIANSON, | )y OF ARBITRATION AWARD
Defendant(s). ) _
' )

AND NOW comes the Plaintiff, MBNA AMERICA BANK, N.A, by and
tbrough its counsel ERIC M. BERMAN P.C. and EDWARD E. GILBERT, ESQUIRE
and moves the Honorable Comi for Conﬁrmatlon of an Arbltratlon Award in confonmty
w1th the Uniform Arbltratlon Act, South Carohna Code of Laws §§15-48-I 0 et seq. and
‘would allege and show to the Honorable Court as foﬂows: | | | |
1. The Plaintiff ié a National Association witi)‘ offices at 1000 Samoset Dﬁvé,
Wilmington, Delav\./are 19884-2332 doing business in South Carolina pursuant to‘ the
) Federal Interstate Commerce Laws. .

- 2. Upon infonﬁation an;i belief, the Defendant(s), Mark Chﬁﬁtiansoﬁ, (is) (ére) (an) adult
. individual(s) currently residling ot 108 Muirwoiod Dr., Mauldin, SC 20662-2325.
3. On Autrust 29, 2005 the National Afbmanon F orurn entered xts Award in favorof
: ﬁPlamtIff (Claimant), MBNA Amenca Bank N.A., and agamstDefendant(s) -
[Respondent(s)], Mark Chnst;anson, in the total amount $1 1,141 .33. A certified copy of
'the Arbitratidn Award is attgchéd hereto as E_xhibit HA” land incorporated by reference,
4. On the same date, a copy of the Award was duly served on the parties hereto. |

5. More than ninety (90) days have elapsed and no action has been taken to vacate,

10-CP-23- 3793 ROA 52

" modify or correct the arbitration award.

ROA- 12




6. Notice of this Apphcatlon was’ duly served on the Defcndant(s) on May 11 2006

‘ according to the Afﬁdav1t of the Deputy Shenff

_ - WHEREFORE, the Plaintiff, MBNA America Bank, N.A. 'hcreby moves the
Honorable Court for conﬁrmanon of the award in conformity with the Umfonn o
Arbltratlon Act, South Carolma Code of Laws §§15-48-10 et seq.
‘ Respectfully submJtted

S ~ ERIC M. BERMAN, P.C.
~ Counsel for Plaintiff | -
By: Edward E. Gilbert, Esqulre :
S.C. Bar #71948 :
5900 Coré Avenue, Suite 402
North Charleston, SC 29406
- (843) 414-5500
- fax: (843) 414- -5517

. At:North Charleston South Carohna
"May 30,2006

ROA- 13
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2006-CP-23- 5140

- CERTIE ICATE OF SERVICE

. The undersigned counsel hereby certlﬁes that he served or caused to be served a

true and correct copy of the fqregomg Application for. Confirmation of Arbltranon Award
by first class United States mail, postage prepaid and addressed as follows

Mark Chris_tiansoh :
- 108 Muirwood Dr. S
Mauldm, SC 29662-2325

Respectfully subrmtted

_42%/:5 -

Edwird E. Gilbert, SC Bar #71948
~ Counsel for the Plamtlff

At North Charleston, South Carolina*

L
. =
"May 30, 2006 ooyl &2
o _'_'/U‘('v\ s
FNe =
$ 30 g
< —
(T .
Y Bt
} ST ’
) oS -0
e ‘f";:(/hg: ' ) KS
ISR .
B [o%
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STATE OF SOUTH CAROLIN, . -

) : '
PR ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) '
S ) '
MBNA AMERICA BANK,N.A. - ) 'CASENO..
BAPlaintiff : . ) 12006-CP-23- 4 A4 O
| s sy 13 DRAS
v, ) MOTION AND ORDER INFORMATION
: ) FORM AND COVER SHEET
Mk Christianison ) - o
DDefeudant y
Plaintiff’s Attomey ' ' Defcndant’s Attomcy
Edward E. Gilbert , Bar No 71948 - Pro Se; Bar No.
Address: = Ad’dress:
- 5900 Core Ave, Sultc 402, N, Charleston, SC 29406 . '
thone: (843) 414-5500 fax: (843) 414-5517 - phone: fax:
e-mail: egilbert@ericbermanpc.com other: e-mail: " other:

{1 MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and HI)
X] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS IT and 1I) :
E]_PROPOSED ORDER/CONSENT ORDER (compiete SECTIONS I and )

SECTION I: Hearing Information
Nature of Motion: .~
Estimated Time Needed; Court Regorter Needed: [ ] YES / D NO

' L - SECTION II: Motion/Order Type
<] Written motion attached : ) B
D Form Motion/Order '
I hereby move for relief.or action by the court as set forth in the attached proposed order.

SuSis  siseec

_ Si gnaturc of Attorney for DQPlaintiff /[ JDefendant - Date submitted,
' SECTION IOI: Motxon Fee . '
O PAID AMOUNT
- EXEMPT: [[]Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic-Abuse or Abuse and Neglect
: [ JIndigent Status  [_] State Agency v. Indigent Pamy :
[ Sexually Violent Predator Act™ [ ] Post-Conviction Relief -
[] Motion for Stay in Bankruptcy
. [ Motion for Publication . [ ] Motion for Execution (Rule 69, SCRCP)
[ ] Proposed-order submitted at request of the court; or,
reduced to writing from motion made in Open court per judge’s mstructxons

T IO

Name of Court Reporter:
[X] Other: Confirm Arbitration Award
. JUDGE’S SECTION u
[} Motion Fee to be paid upon filing of the attached : 4
" | order. ‘ ‘ JUDGE g
. -| {1 Other: S g
|- ‘ CODE: __Date: :
CLERK’ S VERIFICATION

( l o , 'Date Filed:
Collected by: Q de ( ? 9 : ‘ ‘ _
MOTION FEE COLLECTED: _[BA Ay Ve o

CONTESTED — AMOUNT DUE:

TU-CP=25=
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STATE OF SOUTH CAROG.L.NA

' ‘ ) . IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) o _
) NOTICE OF NON-JURY MOTION
) HEARING DATE
) .
Greenville County Clerk of Court . : 19 JUNE 2006 2:53 PM
Paul B. Wickensimer o S ‘ '
305 East North Street ‘ ' FILED - CLERK OF COURT
Greenville County Courthouse : ' GREENVILLE CO. 8.C.
Greenville, SC 29601-2120 ‘ PAUL B. WICKENSIMER
(864) 467-8546 Fax (864) 467-8519

June 19, 2006 . o ' . . : -
Edward E Gilbert ' " _ ENTERED COMPUTER ,
Eric M. Berman, P.C. o : ‘ ' o

5900 Core Ave, Su1te 402
North Charleston SC 29406

Case Number:  2006CP2303740

Case Caption: ‘Mbné' America Bank Na vs. Mark' Chrtstianson K

A Confirmation ofArbitration Award in the above capttorted case has been set fora
hearing on J uly 27, 2006 @ 11'30 AM, before the presiding Cirouit Court Judge This MOTION .
HEARING will be held at the Greenville County Courthouse, 305 East North Street, Greenvﬂ]e
South Calolma

~ IT IS THE MOVING PARTY’S RES_PONSIBILITY TO NOTIF Y ALL COUNSEL
AND/OR PARTIES OF THE DATE AND TIME OF THIS MOTION HEARING.

Date: June 19, 200‘6 .

- Thank you,
Paul B. Wickensimer
Gteenw! e County Clerk of Court
Scanne
ROA- 16
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o - ‘ © o PRRVETY 13 2
: ; ] E‘;?‘{::FU‘”Q oo N = e
~ -7 ERIC M. BERMAN, P.C. _

ATTORNEYS AT LAW ]
637 WYCKOFF AVENUE 500 WEST MAIN STREET, SUITE 212 500 NORTH GULPH ROAD, SUITE 350
WY CKOFF, NEW JERSEY 07481 BABYLON, NEW YORK 11702-3035

KING OF PRUSSIA, PENNSYLVANIA 19406
299« BETHESDA PLACE, SUITE 603D

TEL: 843.414.5500 5500 CORE ROAD, SUITE 402
WINSTON-SALEM, NORTH-CAROLINA 27103

FAX: 843.414-5517 NORTH CHARLESTON, SOUTH CAROLINA 29403
TOLL FREE: 888-294-4490 ' : :

ERICBERMANPC.COM
PLEASE CONTACT OUR SOUTH CAROLINA OFFICE
| 'EDWARD E. GILBERT, ESQUIRE
* June 26, 2006
Honorable Paul B. Wickensimer
Greenville County Clerk

305 Rast North Street
Greenville, SC. 29601

Inre: MBNA Amenca Bank, N A.v. Mark Chnstamson
' Case no. 06-CP- 23- 3740
Our file no. 237536

Dear Mister Clerk:
I have enclosed for filing an'origiﬁal copy of the MBNA America Bank, N.A. Credit Card.
Agreement and Additional Terms and Conditions.

Thank you for your kind attention.

Very truly yours‘,

Ut U Ber

Helen M. Breen . To

- ! 2
=2

HMB =
.Enclosure ==
. O

- A

IRISK3
us0d
4NQJ 40 M

¥ -H S
¥313-03714
<
1Y b N A
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Your Contract With Us

Your Credit Card Agreement with us consists of these
Additional Terms and Conditions and the document called
thg Required Federal Disclosures of the Initial Disclosure.

_Yop-apree lo the terms and conditions of thig Agreement.
Fot the purpose of the Privary Natice, we wlll use the delinition:

cofitained in the third paragraph of the Privacy Notics. For
the'remainder of the Agreement, we will use the delinitions
‘destribed under the section heading Words Used Often in '
This Agreerent, . )

Privacy Notice - L
Your privacy is iImportant to us: At MBNA, we are

- committed to providing you with the finest financial

products and services backed by consistently top-qualit:
service. And while information about you Is fundamentai
to our ability to da this, we-fully recognize the importance
of keeping personal and account information secure.

To offer you the widest range of products and services.

MBNA may share information about you both within
MBNA and outside of MBNA with other companies,

. This allows us to offer you products and services that .-

may interest you and best meet your needs, whether
they are available directly from MBNA or through our
relationships with other companies. We want you to
understand our information safeguards, what infommatior
we collect, what information we share, and the benefits
you receive when we share information about you.

This notice describes the privacy practices of MBNA
Corporation and afl MBNA afflliates, including MBNA
America Bank, N.A.. MBNA Ametica {Delaware), NA.,
Palladian Travel Services, Inc., MBNA Hallmark
Information Services, Inc., MBNA Marketing Systems,
Inc., and MBNA insurance Agency, inc. {collectively,

"MBNA’), for financial products and services governed

by the faws of the United States of Ametica, This

- notice explains MBNA's information collection and

sharing practices and lets you choosé whether or not
MBNA may share cettain Infoimation about you, either
‘within MBNA or'outside of MBNA with other companies

© Our Security Procedures: MBNA understands the .

importance of protecting and securing information

- . and using it appropriately. Access 1o information

about you is restricted to the people of MBNA who
require it to provide. products.or services to you. We

maintain physical, electronic, and procedural saleguard:

that comply with federal standards-or the security
of information. -

~ When MBNA shates Information about you with
companies outside of MBNA, we require them to

. impose safeguards, use it only for a permitted pupose
.and to retum it to us or destroy it once that-purpose is

served. We limit the amount of information shared to
what is appropriate to offer a product or service elfi-

- ciently.” MBNA r1equires any company teceiving infor-
. mation lrom MBNA to sign a Confidentizlity Agreemen

containing these requirements and obligating that
company to protect the.information as we would.

Information We Collect: MBNA collects and uses

" nonpublic personal information about you to conduct
_our business and to consistently deliver the top-quality

Customer service you expect from us. Sources of this
information include the following: :

» Information we teceive from you on applications
and other fotms or through your comespandence of .

* communication with us including through the mail, .

by telephone, of over the Internel;” - _ '
¢ Informatlon we receive from third parties. such as
consumer reporting agencies, toverify statements
you've made to us, or regarding your employment,
credit, or other relationships; and

* inlormation about your transactions with MBNA and

" - with other companies outside of MBNA. -

Information We Share Within MBNA: We may share -
all of the information we collect about you with finandial

- . service companles within MBNA to offer additional

products of services that may interest you and best

. meet your needs. We believe this is convenient for you

and may. save you both time and money.” To do'so, we
share identification information {such as name and -

~ address), transaction and experience inforination {such

as purchases and payments), credit éligibility information
{such as credil reports and applications), and other
information. The decision to purchase any such prod-
ucts of services is yours alone. You may tell us not to
share credit eligibility information‘about you within * -
‘MBNA, but please understand this does not prohibit us
from offering you additional products and services or
from sharing transaction and experience, - .
identification, and other information within MBNA.
“Information We Share With Others: From time to
time, we may allow companies outside of MBNA to offer
you their products and setvices that may intesest you.
These products and services may be offered by linancial

.. service providers {such as banks, loan brokers, account
. -aggregators, insurance agents, Insurance companies,

mortgage bankers, and securities broker-dealers}, by

" nonfinancial companies (such as retallers, direct mar-

ketars, communications companies, Internet service
‘providers, manufacturers, service companies, travel
agents, cruise lines, car rental agencies, hotels, airlines,
publishers, and organizations endorsing MBINA financial
products of services). and others (such as nonprofit
organizations). Subject to appiicable law, we may share

all the information we coilect with these companies out-

‘side of MBNA, unless you telb-us not to.

Additionally, we may share:all the Information we
coliect with companies that perform marketing of other
services on our behalf or to other financial institutions
with which we have joint marketing agreements. We

. ate also permitted by law to share inlormation about

you with other companies in certain circumstances.
For instance, wé may shate all of the informatlon we
collect with companies assisting us in servicing your

- loan or account, with companies that endorse our

products and setvices throvgh alfinity agreements.

with government entitles in response lo subpoenas or

2
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regulatory requirements. and with consumer reporting )
agencies, lf you tell us not to share information with
companies outslde of MBNA that wish to offer you
their products and sefvices, as described above, please
understand that we will continve to share information
in these additional circumstances. = .

Important Information About Your Cholce: We're

_dedicated to serving your needs - and lo respecting your .

choices related to privacy. You may tell us not to share
credit eligtbility information within MBNA, and you may
1ell us not to share information with companies outside

. of MBNA that wish to offer you their products and serv- -

ices as described above. If you wish to opt out of such
. information shasing, please call toll-free 1-866-751-1255.
We will ask you to verify your identity and the specific
accounts to which the opt out applies, so pléase have
all your account, membership, or reference numbers
and your Social Securlty number or Taxpayer
identification number for deposit accounts available
_when'you cail. - : R
MBNA applies opt outs at the account level, not by
- individual Customer. When any person listed with others
ofi an account opts-out {for example; a co-applicant, joint
account holder, o authorized user), we will list the entire
account as having opted out. MBNA will continueto ~
- adhere'to its disclosed privacy practices for an account
_even if it becomes inactive or s closed.

An opt out from information sharlng on an account
as described above, either within MBNA and/or with
companies outside of MBNA, remains eflective unless

_tevoked in writing. Federal regulations require us to -
provide this notice on an anavai basts, whether or not
an account has previously opted out from either type
of information sharing. Please remember when you
teceive oUr subsequent notices that an account previously

 opted out from either or both types of information sharing .

1and not revoked in writing} does not needto be opted
out agaln. ' T . :
This notice updates and replaces any previous -
notices from MBNA about the privacy, security, and
" protection of information. For additional information
regarding MBNA's privacy practices concerning the
_ Internet, and to view the most recent version of this
privacy notice, please go to wyw.mbpa.com and dlick-
" on "Privacy Notice,” You may have other privacy pto-
“tections.under state laws. We may amend thls privacy
notice at any time, and we will inform you of changes
- as required by law. T

Words Used Often in This Agreéﬁent

[Your P{Dm&il) Pay and HU;'WI Aot Your Payments, for example}

“We,”"us,” “our”, and "MBNA Amstica® mean MBNA
Ametica Bank, N.A.

~Card” means all the credit catds wé issue to you and to

" any other person with authotization to yse this account

pursuant to this Agreement,

“Access check™ means an access check ve provide ld you't
make a Check Cash Advance on your account.

I we use a capitalized term inthis document but do not
define the term in this document, the teim has the meaning
given in the Required Federal Disclosures or the Initial -
Disclosure or as used in your monthly statement.

' We use section headings [such as Words Used Often in Th
Agreement) to otganize Lhis Agreement. The aciual terms ¢

- this Agreement are in the sentences that foliow and not.

the headings. .
Sign Your Card -

You shovld sign your card before you use it.

We May Monitor and Record Telepfione Calls

You consent to and authorize MBNA America, any of Its affili

" ates, of its marketing assoclates to monitor andfor record ar -

of your telephone conversations with our representatives ot
the representatives of any of those companies.

 Credit Reporting Agenties

You authorize MBNA Ametiza to collect Information about
you, including credit reports from constmer reporting agencie

i you believe we have [uinished inaccurste of incomplete
information 3bout you of your account 1o a credit reporting
agency. write us at: MBNA,-Credit Reporting Agencies, PO.
Box 17054, Wilmington, DE 19884-7054. Please include you
name, addiess, home phone number. and account number.
and explain what you belleve Is inaccurate of incomplete.

“Agreement” or “Credit Card Agreement” means these

Additional Terms and Conditions and the Requited Fedetal

" Disclosures for the Initial Disclosure) and any changes we
make to those documents from time to time. ‘ )

"~You* and “your” mean each and alt of the persons who are

granted, accept, of use an account we hold. "You™ and “your”
also mean any other person who has guatanteed payment of
this account, when ysed In the sections entitled We May Manilor
and Record Telgphone Calls and Arbitration'and Litigation and when

" used In each of the sections relating to payment of this account

3

How to Use Your Account

You may obtain credit in the form of Putchases and Cash
Advances by using your cards, access checks, account num-
ber, or other credit devices. Please reler {0 your Required
Federal Disclosures or Initial Disclosure to determine what
transactions constitute Puschases and Cash Advances and
how you may obtain them. -

Transaction Date for Certain Cash Advanc

The transaction date for Check Cash Advances and Balar
Transfers done by check Is the date you or the person to
whom the check Is made payable first deposits or cashes tt
check. The transaction date Jor 3 retumed payment {which
wilt then be classilied as a Bank Cash Advance) is the date -
that the corresponding payment posted to your account.

Purposes for Usirig Your Account’

You may use your account for personal. family, or househ
purposes. You may not use your account for business or
commercial purposes, You may not usé 3 Check Cash
Advance, or any other Cash Advance, 1o make a payment o
this or any other credit account with us:-You may not use o
permit your account 1o be used to make any itlegal transacti

Persons Using Your Account

If you permlt any person to use your catd, access chec
account number, or other credit device with the authorizat

- 10 obtain credit on your accoupt, you may be liable for a

4
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;trans‘actiohs'infade by that peison, indluding transactions
lor which you may not have intended to be Jiable, even |f

the amount of those transactions causes your credit limit to . -

be exceeded. Authorized users of this account may have the
same access to information about the account and its sers

. .as the account holders, = R )
How You May Stop Payment on an

Access Check »
" You i-n_ay tequest a stop payment on aaccess chack by

“ providing us with the access check number, doflar amount, and
payee exactly as they appear oa the access check. Oral and

written stop payment-requests on an access check are eflediive . -

for six months from the day that we place the stop payment.

You May Not Postdate.an Access Chech

You may not issue 3 postdated access check on your
account. if you do postdate an access check 'we may elect to

. honor it upon present ment of eturn It ynpald to the person | -
" . who ptesehted it to us for payment, without, in either case,

* waiting for the date shown on the access check. We ate not

aut of the action we electiotake. -

‘Iiable to youTfor any loss or expensé incurred by you arising -

~ Your Promise to Pay

_ You promise to pay us the amounts of all credit you .
abtain, which includes all Purchases and Cash Advances,
You also promise to pay us all the amouts of finance

* charges. fees. and any other transactions we charge agzint  ~

"your 3ccount.

' “Payments.an Your Account-

" You must pay each fonth at least the Total Minimum - .-

Payment Due shown on yourmonthly statement by your

payment Due Date.. You may pay the énlire amount you owe - < - :
us at any time.-Paysnents made in any billing cycle thatare (- -
*., greater than the Total Minimum Payment Due will not affect -

. your obllgation 1o make the next Total Minimum Payment
Due.. I you overpay or if there is a credit balance on your
account, we will not pay Interest on such amounts. We wilt

teject payments that are not drawn in U.S, dolfars and those _‘ .

“drawn on financial institutlons located outside the United.
- States. Payment of your Total Minimum Payment Due may
* not avoid the assessment of Overlimit fees. . ** ~ -

- When Your Payment Will Be Cr_éd:'tea L

“to Your Account .

We ccedit payments as of the date received, if the payment | * V

" “is [1) received by 2 p.m. {Eastern Time]; |2 recelved atthe
" address shown in the uppet left-hand corner of the front of . ;

your monthly statement: (3) paid with a check drawn in US, -

" dollars on a U.S. financial institution 6f a U.S. dollar money.
order; and (4} sent in the return envelope withonly the lop
portion of your stalement a’;company{ng it. Payments ‘
received after 2 p.m. on any day, Including the Payment Due
Date, but that otherwise meet the sbave requirements, wil] be
credited as of the next day. Credit for any other payments -
may be delayed up to five days. . .

How We Allocate Your Payments

We will allocate your payments In the manner we determine,”  ~

In most instances, we will allocate your payments to balances
- {including new transactions} with lower APRs belore balances
with higher APRs. . This will result In new balances with lower

" APRs {such as thase with promotional APR offers) being paid.

5

v

“ - belore any other existing balances.

Promise to Pay Applies to All Persons

“All persons who initially or subsequently request, accept,
guarantee, of use the account are individually and together
tesponsible for any total outstanding balance, We may refuse

to release.from Hability any person who is responsible to pay -

any total outstanding balance, until alf of the cards, access

‘ “checks, and other.credit devices outstanding under the
* . account have been returned to us and any such paison of .
 persons repays us the total outstanding balance

 owed 10 U5
al any time under the terms of this Agreement.” - o

Default .~

You will be in default of this Agreeme'ni it {1} you failto

make any required Tota} Minimum Payment Due by its Payment

" Due Date, {2} your total outstanding balance exceeds your credit
* limit; of (3} you fail to abide byany othet term of this' '
. Agreement. Solely for the purposes of determining éligibility

and premium payment-obligations for the optional credit

= insurance puichased through MBNA, you wifl be deemed In

delault ot delinquent it you f2if to make a payment within 90

" days of your Payment Due Date.” Out failure 1o exercise 3ny ¢

our ights when you default does not mean that we are

_unable to éxercise those rights upon fater defautlﬁ

When We May Require Iimimediate Paymeh;

- {f-you are in delfault, we can require immediate payment
of your total outstanding balance and, unless prohibited by
applicable Jaw and except as otherwise provided under the.

" Arbitration ard Liligation section of this Agreement, we can ~

also’require you to pay the cosls we incut in any collection

" proceeding, 35 well as reasonablé attorneys' fees if we refe .
_your account for cotlection to an attomey who Is not out - -
" salaried’employee. S ' ‘

.Othier Payment Terms

.+ We can accept late payments, pattial payments, or pay-
“menls with any restrictive wilting without Josing any of ‘our
tights undet this Agreement. This means that no payment,

- including those marked with “Paid in {ull* or with any othet

‘restrictive words, shall operate as an accord and satisfactic
without the prior written approval of one of our seniot offic

" You may not use a-postdated check to make a payfment. If .
*you do postdate a payment check, we may elect to honor {

‘upon presentment of setomn 1t uncredited to the person wt
presented it, without, in either case. waiting for the date
shown on the check We are not liable lo you for any loss of .
.expence incurred by you arising ovt of the action we electto!.

s - Payment Holldays

We may allow you, from time totime, to omlit a month
payment.-We will notify you-when this option Is avallable’
you omit 3 payment, finanice charges and any a ppicable *
will accive on your account in accordance with this ,
Agreement. . You must resume making your Total Minimu:

. Payment Due each month following 3 payment holiday.

Transactions Made in Foreign Currenc
if you make a transaction in 3 foreign curiency, the wans.

will be converted by Visa Internationai or MasterCatd

Intemational - depending on which card you use, into'a t

"~ dollar amount in accordance with the opetating regulatio

conversion procedures in effect at the time that the trans
is processed, Currently, those regulations and: pfoced‘ur.
provide that'the curtency conversion rate to be used ist
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{113 wholesale market rate 55121 2 govetnment-mandated-
1ate in effect one day priof to the processing date, increased:
by one petcent in each case. Visa or MasterCard retains this

. one percent as compensation for perlormnrig the tutiency
. conversion service. The cuirency coaveision ate in effect on”

the processing date may dilfer from the rate in ea‘lect on the
transaction date of the posting date. . -

. Billing Cycle

Your billing cycle.ends each month on a Closing Date
determined by us. Each billing cycle begins on the day after -

. < the Closing Date of the previous bifling cycle. Each statement
" reffects a single blllmg qcle

Account Fees and Charges .

Account Fees: The following fees, which ate set lorth in your
Requited Federal Disclosttres of Initial Disdosure; ate cha:ged
as Purchases in the bilfing cyde In‘which the fees accrue:

(1) 3 Late Fee if the Total Minimum Payment Due shovn on
-« your menthly statement Is not (ecewed by us on of before its

Payment Due Date; -

"~ 12} 3n Qvedlimit }‘ee il your New Balance Tota! exceeds you: : A

ctedit limit on the last day of 2 b}lltng cycle,.even il fees or .
finance charges charged by us cause your New Balance'

- Total to exceed your credit limit; an Overlimit Fee is -
- chatged to your account as of the day inthe billing cycle
that the totaf outstanding balance on your account exceeds. -

youi credit- fimit;
131 3 Returned Payment Fee If a paymem ON your account is

returned for insufficient lunds of for any other reason, evenif .

itis pa|d vpon subsequent presentment;

- [4) & Returned Cpsh Advance Check Feeif we return an access. .

check unpaid for any reason; even if the access. check is paid

upon subsequent presentment:

{5} a Copy Fee for tach copy of a monlhly statement ot sales

diaft, except that the six.most Tecent monthly stalements and ‘

six sales drafts will be provided fot free; and

{6} an Annual Fee If your account is open or i you maintain
ah account balance whether you have acllve charglng privie

“leges or'non.

Abandoned- Prl;pert)' charges Unless proh;bued by
applicable law, we will charge your account, 35 a Puichase, lor

any costs incutred by-us assoclated Vﬂlh complying with state. -

abandoned: :property laws.
‘Please teview your Required Federal Disclosures or Inltial

. Disclosure for addmonal [ees and charges that may apply o
.. your account. '

: Benefits

Vd

c

We My Suspend or Close Your Account

We may suspend or clase your account o otherwise teimina

‘'your right to use yous account. We may do this at anylime anc -

for any reason. Your cbligations undes this Agteement continus
even after we have done this.. You must destroy all cards, acces
¢hecks. and othe: credit devices on the account when ve reques
that youdo so

You May Close Your Account.

You may close your account by notifying us in wiiting of £

“1efephone and destroying all cards, access checks, and othe:

credit devices on the account. Youz obligations under this
Agreement continue even after you have done this.

Transactions After Your -Account Is Closed

When your account is closed, you must contact anyone
authorized to charge transactions to your account, such as

- Internet service providers, health clubs, of inswance companie: .

These tiansactions may continue to be charged to your
account-until you chahge the billing. Also, if we believe you

have 3utharized a transaction of ate attempting to use your

_account after.you have requested to close the account, we .

' may allow the transaction to be cba:ged to your account.

We: May Amend This Agreement

We may amend this Agreement at‘any time. We may
amend it by. adding, deleting, or changing provisions of this

- Agreement. When we zmend'this Agreement, we will comph

with the applicable notice requirements of lederal and -
Delawate law that are in effect a that time, i an amendmen
gives you the opportunity to reject the change, and il you

_ reject the change.In the manber provided in such amend-

meat, we may lerminate your tight to teceive credit and may

- ask you 1o return all credit devices as 3 condition of your’

‘fejection. The amended Agreement fincluding any higher-rat
-ot otherhigher charges or fees) will apply to the totat out-

standing balance. tncluding the balance existing before the

"amendment became effective, We may teplace your card wit

another cafd at any time.

We MaLSeH Your Accounl

-We may at any time, and without.notice to you: sell, assigs

" or transfer your account, any sums due on your account, this-
Agteement, or out fights or obligations under yout account © )

this Agreement to-any person of entity. The person or entity

" to whom we make any such sale, assignment o1 transler shal

be entitfed to all of our rights and/or obligations under thls :
Agfeement to the extent sold; assigned or uanslened

. Your Credit Limit

We may offer you centain benefits and services with your

- account Unless expiessly made a part of this Agieement, any

such benefits of services are not a part of this Agreement but

_ ate subject to the terms and restrictions outlined in the benefits -
:bxochme and other official dociments piovided to you from
_ time (o time by of on behalf of MBNA America. We may
* adjust, add, or delete benefits and services at any time and
. without notice to you.

Refusal to Honor Your Account

We are not liable for any tefusal to honor your account.
This can include a refusal {o honor your card of account number

* or 3ny check wiitten on your account. We are not Hable for

any retention of your card by us, any other bank o any
provider of goods o services.

- Yout credit limit.is disclosed (o yoy when you receive you:

) card and, generally, on each monthly statement . We may

change yout credit. limit from time (0 time. |

- The amount shown on your monthly statement as Cash or )
Credit Available does not take into account any. Purchases.”

Cash Advarices, linance charges, lees, any othe! transactions,
or credits that post to your account after the Closing Date of

" that monthly statement. 'Such tansactions could resuit in

your credit Himit being exceeded and result in. the assessmen
of Oveslimit Fees

What We May Do if You Attempt to
Exceed Your Credit Limit

The total outstanding balance on yout account plus authoriza-
tions at any lime must not be moréthan your credit limit. If you

8
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attempl 3 Uarisaction that results in your total outstanding bal-
ance (plus autherizations) exceeding your credit limll, we may
{11 permit the transaction without raising your credit limit: (2)
peremil the transaction and treat the amaunt of the transaction
that is more than the credlt fimit as immediately due; of (3)
refuse to permit the transaction,

If we refuse to permit the transaction, we may advise the
person who attempted the transaction that it has been refused.
If we refuse to permit a Check Cash Advance 61 Balance '
Transfer, we may do so by advising the peison presenting the

. Check Cash Advance or Balance Transfer that credit has been
refused, that there are insufficlent funds to pay the Check Cash .
- Advance of Balance Transler, or in any other manaer,

1 we have previously permitted you to exceed yous ¢redit
limit, it does not mean that we will permit you to exceed your

credit limit aain. {f we decide 10 permit you to exceed your .

credit limit, we may chatge an Overlimit Fee as provided in
this Agreement.

Unauthorized Use of Your Card

Please notify us immediately of the loss, theft, of possible
unauthorized use of your account at 1-800-789-6701.

You Must Notify Us When You Change
Your Address

We strive to keep accurate tecords for your benefit and

" ours. The post office and others may notify us of a change to

your address. When you change your address, you must nottfy
us promptly of your new address.

What Law Applies

. This Apteementis made in Delaware, and we extend credit
1o you from Delawate, This Agreement is governed by the

laws of the State of Delaware (without regard to its confiict of -

laws priaciples) and by any applicable federal laws.

The Provisions of This Agreement Are

Severable

. i any pravision of this Agreement is found to be invalid,
the remaining provisions will continue to be eflective.

Our Rights Continue ‘

* Qur falliire of delay in exercising any of our rights under
this Agreement does nol mean that we ate unable to exeicise
those rights later, :

‘Arbitrationt and Litigation

This Arbitratlon and Litigation provision applies to you,
unless you were given the opportunity to réject the Arbitration

_and Lltigation: provisions and you did so teject them, in the

mannet and timeframe requited. If you did reject effectively

- such a provision, you agreed that any litlgatian brought by you

against us regarding this account o1 this Agreement shall be
braught in & court Jocated in the State of Delaware,

Any claim ot dispute {*Claim"} by either you of vs against
the other, or against the employees, agents, or assigns of the
othet, arising from o1 relating in any way to this Agieement or
any prio! Agteement of your account {whether under a
statute, in contract, tort, o otherwise and whether for money
damages. penalties, or declaratory or equitable relief). including
Claims iegarding the applicability of this Arbitration and
Litigatlon section of the validity of the entire Agreement or
any prio Agreement, shall be resolved by binding arbiteation.

The arbitration shall be conducted by the National Arbitration
o

Forum ["NAF§; under the Clle of Procedure in effect at the time
the Claim is filed, Rules and forms of the Nationa) Asbitrstion

Forum may be obtained and Claims may be fited at any National
Arbitration Forum office, www of PO. Box 50191,

. Minneapolis, Minnesota 55405, telephone [-800-474.2371.

if the NAF is unable or unwilling to act as arbitrator, we may
substitute another nationally recognized, independent arbi-
tration organization that uses a similar code of procedure.
At your written request, we will advance.any arbitration filing
fee. or administrative and hearing fées that-you are required
to pay to putsue a Claim in arbitration. The arbitrator will

¢ decide who will be ultimately tesponsible for paying those

lees. In no event will you be required to reimburse us for any
atbitration filing: administrative, of heating fees in an amount
greater than what your court costs would have been if the
Claim had been resolved n a state covrt with jurisdiction,
Any arbitration hearing at which you appear will take place
within the federal judicial district that includes your billing
address at the time the Claim is filed, This arbitration agree-
ment is made pursuant to a transaction Involving interstate
commerce and shall be governed by the Federal Arbitration
Ad, 9.US.C. §§ 1-16 ["FAA). fudement upon any arbitration

award may be entered in any court having jurisdiction. The .

atbitrator shall follow existing substantive law 1o the extent
copsistént with the FAA and applicable statutes of Jimitations
and shall honor any claims or privilege tecognized by law; If
any party requests, the arbitrator shall wilte an opinion con-

taining the teasons for the award:

No Claim submitted to aibitration is heard by a jury, and °
no Clalm may be brought as a class action or a5 a private
attorney general. You do not have the right 1o act a5 a class
1epresentative or participate as a member of 3 class of
claimants with tespect to any Claim, Tais Arbitsation and
Litigation section applies to all Claims now in existence of
that may atise in the future,

" This Arbitiation and Litigation section shall survive the
termination of your account with us as well as any voluntary
payment of the debt in (ull by you, any bankruptcy by you, or
sale of the debt by us. .

For the purposes of this Arbliration and Litigation secﬁon.

- "we” and "vus’ means MBNA America Bank. NA, its parent,

subsidiaries, affiliates, licensees, predecessors, successors,
assigns, any purchaser of your account, and all of their officers,
directors, employees, agents, and assigns of any and all of
them. Additionally, "we” of “us” shall mean any third party
ptoviding benefits, services, ot products in connection with
the account {including but not limited to credit bureaus, mer-
chants that accept any credit device issued under the |
account, rewards or enroliment services, credit insurance
companies, debt collectors, and all of their officers, directors,
employees and agents} If, and only 11, such a third party is

. named by you as a codefendant in any Clim you 2ssent

against us,

If any part of this Arbitration and Litigatior section Is
found to be lnvalid. ot unenforceable under any faw of statute
consistent with the FAA, the remainder of this Arbitration and
Litigation section shall be enforceable without regard to such
invalidity or unentorceability. . '

THE RESULT OF THIS ARBITRATION AGREEMENT IS
THAT, EXCEPT AS PROVIDED ABOVE, CLAIMS CANNOT BE
LITICATED IN COURT, INCLUDING SOME CLAIMS THAT
COULD RAVE BEEN TRIED BEFORE A [URY, AS CLASS
ACTIONS, OR AS PRIVATE ATTORNEY GENERAL ACTIONS.

ROA- 23

793 ROA 63

23-3

lO-CPj



ERIC M. BERMAN P.C.

ATTORNEYS AT LAW
500 WEST MAIN STREET, SUITE 212 " 5900 CORE AVENUE, SUITE 402 500 NORTH GULPH ROAD, SUITE 350
BABYLON, NEW YORK 11702-3035 NORTH CHARLESTON, SC 29406 KING OF PRUSSIA, PA 19406
2990 BETHESDA PLACE,SUITE 603D  TEL: 843-414-5500 " 637 WYCKOFF AVENUE
WINSTON-SALEM, NORTH CAROLINA 27103 FAX: 843414-5517 WYCKOFF, NEW JERSEY 07481
: , TOLL FREE: 888-294-4450 '
ERICBERMANPC,COM

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE ‘ :
. : - Edward E. Gilbert, Esquire

* March 5, 2007

David C. Alford, Esquire
Post Office Box 6326
Spartanburg, SC 29304

In re: MZBNA America Bank v. Mark Chnstlanson
Case No. 2005-CP-23-7546
Our file no. 231690 ‘

: Deaer Alford:

I have enclosed a copy of Appellant’s Return to Respondent’s Motion to Dismiss Appeal or Extend
Txme to File Final Bnef _

As you know, a judgment was entered against your client on his other account, Case No, 2006-CP-
23-3740, on June 21, 2006 by Order of Judge Welmaker on June 16, 2006. A copy is enclosed. This is, of

‘course, a final Judgment and I'am preparmg a Writ of Executton unless your client wants to-make
-arrangements to sahsfy it.

Thank you -for your kind atteﬁtion_
. Very truly youfs,

v

o

<

) o)

Edward E, Gilbert £

EEG/ms o
Enclosures &
=9

ot
=3
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STATE OF SOUTH CAROLINA e ) i : _—
- ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENV]LLE ) ' ’ : ' C '
, ) - ‘
MBNA America NA - S T CASE NO.
[ Plaintiff , ) 29 A q 25 - 06-CP-23-3740
S : )
)
)

.f MOTION AND ORDER INFORMATION

. L ‘ . .- -~ FORM AND COVER SHEET
Mark Christianson . ' : " FILED-CLERH OF COURT - e
" {X] Defendant. _ ‘ . BREERVILLY €O.SC..-
, : . PAUL & WIDKTNAINE R _
Plaintiff’s Attorney: =~ = Defendant’s Attorney:- : o
Edward E. Gilbert, Bar No. S ‘David C. Alford, Bar No. 11010
Address: ‘ ' | Address: ‘
5900 Core Avenue, Ste 402 : " | P.O. Box 6326
North Charleston, SC 29406 _ .. | Spartanburg, SC 29304
phone: 843-414-5500 fax: 843-414-5517 - | phone: 864-574-0870 fax: 864- 574-0871
e-mail: egilbert@ericbermanpc.com other: ' “e:mail: office@alfordlaw.com other:

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I]I)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il and III) .
D_PROPOSED ORDER/CONSEN’I‘ ORDER (¢omplete SECTIONS H and m)

. .SECTIONTI: Hearmg Informanon
| Nature of. Motlon To Vacate Judgment’
Estunated Time Needed:15 mmutes Court Reporter Needed: D - JYES / [] NO

" SECTION II: Motion/Order Type
X Wntten motlon attached

[ Form Mo'uon/Order ' : T
, - 1 hereby move for re77a?t107l\aﬁ court ﬁ set forth in the attached proposed order.
B . July17.2007
i o Srguakﬁ-e of Atfornéy for QPfamtrff /B -Defendant - Date submitted

- SECTPION III: Motion Fee §
_ . PAID AMOUNT $25 00 ..
, [:I EXEMPT: ] Rule to Show Cause in Chlld or. Spousal Support
" (check reason) (] Domestic Abuse or Abuse and Neglect
[JIndigent Status (] State Agency v. Indigent Party
| Sexually Violent Predator Act 0 Post-Convrctlon Rehef
(] Motion for Stay in Bankruptcy
() Motion for Publication [ ] Motion for Executlon (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or, '
- reduced to writing from mohon made in open court per judge’s mstructxons

MOTION FEE COLLECTED: 4’&6 Oo
CONTESTED —~ AMOUNT DUE:

Name of Court Reporter .
" [] Other:.

- JUDGE’S SECTION ]
{(J Motion Fee to be pard upon ﬁlmg of the attached : _ q
order. = - B .| JUDGE A
l:]Other - E : . T S g
o CODE: : ___Date: _ 9
: : CLERK’S VERIF ICATION . 4
. ~ Date Filed: o
'Collected by QML W : o :

TUFCT=25=0773 IO 00

- SCCA/233 (11-03).



STATE OF SOUTH CAROL{NA ) lN THE COURT OF COMMON PLEAS

)
COUNTY OF GREENVILLE L 2) A ®/\296 -CP-23-3740
)

‘ :MBNAAmerxcaNA o ).

' Plamtrﬁ ' '
D-CLE
V. ragntuﬁg %% Cﬁﬁdtron to Vacate

Mark Christianson PAUL 8. WICKTNSINE
: ' Defendants <)

Defendant moves to vacate thrs judgment pursuant to Rule 60

The pleadings were’ served absent the filing of the Summons and
Complaint with the Clerk of Court pursuant to Rule 3(a)..” An attempt was-made
" to clock an. Objection to the original pteadrngs with the filing of the Objection

being refused by the Clerk due to the failuré in having the suit filed. ‘Absent the
requisite caption number; the Objection could not be filed by the Clerk’s office.

.The -Objection, with notrce of the absence of the captron number was served "

. upon Plamtrft"s counsel

, No communrcatron has been recerved smce by erther Defendant or his
attorney. Nothing has been recejved by Defendant, nor his counsel, concernmg
any court. matter in this proceedmg A Judgment was entered

Upon rnforma’uon and belief, Plaintiff farled to notice Defendant or hrs
attorney in nay manner, nor in any timely manner in accordance with the Rules
dealing with notice of court proceedmgs ‘Further, it is believed Plaintiff procured
© thejudgment on false and misleading representations concernlng notice to
Defendant and his attorney as to these proceedrngs .

Defendant attempted to refnance htS home st mortgage broker

4 informed him of this judgment. Defendant 4mmed|ately moved to set asrde the
. entry of the judgment ' .

..'

Plarnttff moves to vacate the judgment
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Spartanburg, South Carohna
July 17, 2007.

. 'RESPECTFULLY SUBMITTED

DAVID C. ALFORD P.C.

4/7/

'Dawd S Alfor

P.O. Box 632
Spartanburg, South Carolina 29304 -

a - (864) 574:0870

" ATTORNEY FOR DEFENDANT

N
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STATE OF SOUTH CAROLINA. ) N THE COURT OF COMMON PLEAS

g )
o )

COUNTY OF GREENVILLE 23 @A 06- CP 23- 3740

)
- MBNA Amenca NA - .): A
' “Plaintiff TILED C;’LE FCOUR

W ert

)

).

V. DG*R(TI K ific ate of Mailing

Mark Christianson
Defendants

The undersagned does hereby certify that he has this date served .

.Defendants Motion to vacate Judgment upon the Plaintiff by depositing the

same in the United States mazl wnth sufﬂcrent postage du!y attached thereto, to -

the followmg address

Edward E. Gilbert 3
5900 Core Avenue Ste 402 .
North Charleston, SC 294.06 o

As attorney for Plaintiff -

DAV!D C.ALFORD, P.C.

N %)

David C. Alford,”

P.O. Box 6326
. Spartanburg, South Carohna 29304
" (864) 574-0870

Spaﬁanburg, South Carolma- o
July 17, 2007 o ATTORNEY FOR DEFENDANT

PN
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STATE OF SOUTH.GAROLINA" IN THE COURT OF COMMON PLEAS . ',

COUNTY OF GREENVILLE CA: 06-CP-23-3740

- Defendant’'s Memorandum

Plamtxff -
in support of Motion to Vacate P

)
)
)
- MBNA America NA . )
' )
5 U )
-Mark Christianson - ) :
. - / .

) c - ) ’ o : "}6/’,_({\\)‘/',‘ ' /7
A review of the'COwt file discloses the following: « ' , o /,(\"“}, B &
. : ""-2\.“;;.\';(‘ d;; .

N

‘1., The Notice of Application was served by the Greenv;lle County Shentfsd Y
- Department on the Defendant on May11 2007: ’71-." 2

Defendants ’

2. The C:val Actlon Cover Sheet and Apphcatlon fo_r Confirmation of
Arbitration Award were signed by Plaintiff counsel on May 30, 2006,
but were not clocked into the Clerk of Court until June 13, 2006. '

3. A Certificate of Sérvice atfached to the Apphcatson reﬂecte the date of ,
- service by first class mail on the Defendant as May 30, 2006, 13 days -
' prlor to the actlon bemg clocked or bemg assngned a caption number

4 Aff davit of Defendant asserts that he only recelved the ongmal Notlce of
.Apphcatlon served by the Shenff’s Department :

. Improper filing of Applioation
Improper Service of Process’

- The process for filing and serving an Application to enroll a foreign arbitration
award is not precise. 'The -SCRCP is not clear on whether the filing of sueh -
- Application is a pleadlng However, the Notice of Appllcatlon filed by Plaintiff
asserts the filing is made pursuant to the SC Umform Arbitration Act, SC- Code

-15-48- 10 etseq.
The SC UAA reads in pertinent section:
§ 15-48 170. Appllcatlons to court. |
Except as otherwise provided, an appllcatlon to the court under this

chapter shall be by motion and shall bé heard in the manner-and upon the
notice provided by law or rule of court-for the making and hearing of motions.

10-CP-23- 3793 ROA 69
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.« Unless the parties have agreed otherwise, notice of an initial application
for an order shall be served in the manner prowded by faw for the
service of a summons in an- actzon _

Emphasis added

- Rule 3 governs the commencement of an action, and states the proceedings
. are commenced when the summons and complaint are filed with the Clerk of -
Court. Thus, there can be no service of the pleadmgs until the matter has been

clocked with the Clerk.

In v:olat:on of SC-Code 15-48 170 neither the Notloe of Application nor '

the Application itself were clocked into the Clerk of Court's office. until June 13,
2007. Both services, the Greenville Sheriff on May 11 (the Notice of Appllcatlon)
and the purported mailing on May 30 (the Apphoat;on) were “served” prior to any
ﬂmg W|th the Cierk of Court offce o . :

: The Certificate’ of Serwce completed by the Greenwlle County Shenff
Office contairis “case. No: 237536" This certificate shows service on May 11 and
‘executed by the Sheriff's Office on May 16. The copy “clocked” in June 13,2006
contains the stamped Clerk of Court caption 2008-CP-23-3740. " The “case no
237536” referenced- and reflecting the document served by thé Sheriff's
department is for a prior case MBNA v. Christianson. 2005 —CP-23-7536. This
case denied the arbitration filing by MBNA (not sure if different accounts) which
MBNA has on appeat The certlﬁcate is attached with the “case no” and caption
‘cwcled

Plaintiff's counsel failed to disclose -
Defendant’s Objection to the Court

Plaintiff failed to inform the Court of the Objection filed by Defendant. The

Objection was unable to be clocked; because no caption number had been

assigned. The matter had never been initiated in the Clerk of Court office when.
the Application was served. Defendant's Objection and Certmcate of Service of

same are attached as an Exhlblt

“In Plaintiff's Memorandum, Plaintiff counsel concedes it received the
Objection for the Defendant. Despite this notice of appearance by Defendant’s
counsel, none of the subsequent court proceedings were served upon Defendant
or his counsel. Moreover, Plaintiff failed.to include Defendant’'s counsel on the

L
s
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: Motlon sheet filed with the Court, nor dld Piamtxff bother to nohfy Defendant or
- his counsel as to the hearmg date

This conduct violates Rule 5, SCRCP.

"It is’ unclear from the court file ‘how Plaintiff certified fo the Court that -

Defendant or his counsel had been notified of the scheduled hearing on July 27,
2008. Moreover, Plaintiffs counsel obviously failed to mform the Court that the

Defendant had served an Objection.

For notice, Plaintiff's counsel relies updn'a paragrabh inserted into a letter .

"concemmg an Appeal on a different case. This “notice” informs counsel of an

judgment. However, this "notice” fails to satisfy the requirements of Rule 5. By
‘attached affidavit, the Order of the Court purportedly attached to the letter was .

. not attached. A search of the appeal file in case 05- CP-23 7536 yields- the Ietter
~ butno Order. ,

Besndes v;olatmg the SC Umform Arbitration Act Plamtlff’s counsel.. S
violated: the various Rules.set forth in.the" SCRCP.: ‘The_conduct of Plamtlﬁ’ ,

counsei in this matter ralses questions.as to appropnate candor to the Court

For these reasons, the Order for entermg the Judgment should be vacated ' | |

~ and the arbitration dismissed thh prejudice.

RESPECTFULLY SUBMITTED -
. DAVIDC ALFORD, P.C."

)
/I

David C. Alforc{//_

P.O. Box 6326

Spartanburg, South Carolina 29304
(864) 574- 0870 ‘ Ny

Spartanburg, South Carolina
August 29, 2007 - ‘ Lo A'ITORNEY FOR DEFENDANT:

ROA- 31
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'STATE OF SOUTH CAROLINA. ) |
)

COUNTY OF GREENVILLE )

MBNA AMERICA BANK, N.A.
Plamtnff

=YS

' MARK CHRISTIANSON
' Defendant(s).

' N Nt Nt o et N

CHRISTIANSON CONCR Faue e

IN THE COURT OF COMMON PLEAS
FOR THE 13™ JUDICIAL CIRCUIT .

~ Fileno, 237536

NOTICE OF APPLICATION
TO CONFIRM ARBITRATION

AWARD

'T.Oi Mazk Christizmson
. - 108 Muirwood Dr.
. 'Mauldm, SC 29662 2325 .

. TAKE NOTICE that the Plamnﬁ” herem has ﬁled or vnll filean Apphcatmn for
Conﬁrmataon of the Arbitration Award entered on August 29, 2005, m accordance with
“the Unpiform Arbitration Act, South Carolma Codc of Laws §§15- 48—10 et seq it bemg
more than ninety (90) days sinice the entry of thc awa:d and no application havmg been

filed to vacate, modify or correct the awatd. _
This notice is hcreby scrved upon you in accordance with South Caro]ma Code of

Laws §15-48-170.

T At North Charlcston South Carolma .'

May 3, 2006

Received Tine May. 14 2006 9:21M Mo, 1140

‘Respectfully submif:ted,
ERIC M. BERMAN, P.C. - :

~ By: ;
- Edward E. Gilbert, SC Bar #71948 -
15900 Core Avenue, Suite 402 '
. North Charlcston, SC 29406 .
(843) 414-5500"

~,,
&2,
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'Seh'éceof Process by: ' S o Court Date: \
731340001 3y [E—

G1 eenvﬂle County Sheriff's Ofﬁce.

- Civil Division

601 E: McBee Ave,, Suite 210
Creenvﬂle, South Carolina 29601
Phone (864) 282-0008 Fax (864) 235-9171

Party Reajuesting Service

ERIC M. BERMAN, P.C.
Attn:  Ms. Helen M. Breen -
5900 .Core Road '

North Charleston, SC 29406

* MBNA America Bank, N. A., et al, Plaintiff(s) . %
Vs, . o . ‘
Mark Chnstxanson, et. al., Defendant(s) g . Case No: 237536
).
) .
..,-Némefof-i)eputy: o ‘ Ronnie M. Pettit | o unders1gned being: duly swort, deposes and says' that

at tlme of service, s/he was over the age of twenty -one, was not a party to this actlon

Date/T xme of Servxce that on 11'M“Y'2°°5 06:05 Pm

PlaceofServxce. .-.'at . 108Muirwosd Dr. Cltyof .~ Mauldin , Stateof SC

[eyIver

.Documents Served: . the undersigned served the documents descrlbed as:
T - : Noﬁce o[Apphcaﬂon to Coni“um Arbitratxon Award

Service of Process on, A true and correct copy of the aforesaid document(s) was served on:’
. Person _Sex'v.e,d,*and ’ Mark Christianson

Method of Service: - By personally dehvermg them into the hands of same.

Slgnatuxe of Deputy Subscrl ed and sworn to before me thxs Undersigned declares under penalty of pérjury ‘
4 day of May, 2006, - - 'thatthe foregoing is true and correct.

M%/ W - /z%mz - M
Notary Public for South Caro - Ronni¢ M. Pettit . -
' My Commission Expm:s / 7

~

10-CP-23-3793 ROA 73
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
~ ) FOR THE 13th JUDICIAL CIRCUIT .
COUNTY OF GREENVILLE y o A

: Sy T3 D 213 File No. 237536
MBNA AMERICA BANK, N.A,, ) -
" Plaintiff, )
s ). -+ --Case No. 2006-CP-23- €>’MO
. -7 APPLICATION FOR CONI‘IRMATION
MARK CHRISTIANSON, OI‘ ARBITRATION AWARD

Defendant(s).

- AND NCW comes the Plaintf, MBNA AMERICA BANK, N.A., by and

| tlnough its: counsel ERICM BERMAN P.C. and EDWARD E G]lBERT ESQUIRB

and moves the Honorable Comt for Conﬁnnatlon of an Arb1trat10n Award in confonmty

with the Umform A1b1tratron Act, South Carolina Code of Laws §§15 -48- 10 et seq. and
would allege and show to the Honorable Court as follows:

L. ‘.Thc‘Pla'mtiff is. a National Association with ofﬁces at 1000 Samoset Dri'%/e

"lemmgton Delaware 19884 2332 domg busmess in South Caxolma pursuant to the

: Federal Interstate Commerce Laws

2. Upon xnformatron and behef the Defendant(s) Mark Christianson, (is) (are) (an) adult
individual(s) currently residing at 108 Muirwood Dr Mauldm SC 29662 2325
3. On Auoust 29, 2005 the National Arbltratlon Forum entered its Award in favor of

Plamtlff (Clalmant) MBNA Amenca Bank, N A., and agamst Defendant(s)

[Respondent(s)] Mark Chnstianson in the total amount $11,141.33. A cemﬁed copy of

the Arbltratlon Award is attached hereto as Exhlblt “A” and mcorporated by reference '

) 4. On the same date, a copy of the Award was duly served on the parties hereto.

5. .More tﬁan ninety (90) days have elapsed and no action has been taken to vacate,

modify or correct the arbitration ‘award.-

canned »
Seanne® oA- 34
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6. Notice of this A;ﬁplication was duly served on the Defendan.t(s) on May 1
according to the Affidavit of the Deputy Sheriff,

'WHEREFORE, the Plaintiff, MBNA America Bank, N.A., hereby m

1, 2006

oves the

Honorable Court for confirmation of the award in conformity with the Uniform

Arbitration Act, South Carolina Code of Laws §§15-48-10 et seq.
Respectfully submisted:

ERIC M. BERMAN, P.C.
Counsel for Plaintiff

' By: Edward E. Gilbert, Esquire -

S.C. Bar #71948 ‘

5900 Core Avenue, Suite 402
. North Charleston, SC 29406

(843) 414-5500

fax: (843) 414-5517

At North Charleston, South Carolina
May 30, 2006 -

ROA- 35
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2486-CE-23- K140

CERTIFICATE OF SERVICE

 The undersigned counsel hereby certifies that he served or caused to be served a

true and correct copy of the foregoing Application for Confirmation of Arbitration Award

by first class United States mail, postage prepaid and addrc;ssed as follows:

Mark Christianson
108 Muirwood Dr.
Mauldin, SC 29662-2325

" Respectfully submitted, ,
2‘:\/5( LI

Edward E. Gilbert, SC Bar #71948
Counsel for the Plaintiff

- At North Charleston, South Carolina
May 30, 2006

.
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STATE OF SOUTH CAROLINA ) o -~ | |
. : c ) INTHE ¢ JRT OF COMMON PLEAS
COUNTY OF GREENVILLE - T ) : ' ' '
'I\'IBNA AMERICA BANK, N.A. ) ‘ CIVIL ACTION COVERSHEET
Plaintiff(s) )y: |3 -P {2 13
B R ;gg CP-23- 3140
vs. )
S -
I\’LARK'CHRISTIANSON‘- T - BN ’i JOMPUTEP )
o ' Defendant(s)’ )" = 7 vI: B
(Please Prinf) B SCBart#: 71948 .
‘Submitted By:Edward E. Gilbert Telephone #:  843-414-5500
Address: 5900 Core Aventie, Suite 402 + . Fax #: 843-414-5517
North Charleston, SC 29406 Other:- :
E-mail: egxlbert@encbennanpc com

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers

as required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out comp!etely,
sngned and dated A copy of this cover sheet must be served on the defendan((s) along with the Summons and Complaint.

0
il
gl
]

JURY TRIAL demanded in complaint. |

DOCKETING ]NFORN[ATION (Check all that apply)

*If Action is Judgment/Settlement do not complete i
{] NON-JURY TRIAL demanded in complaint.

This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Resolution Rules. -
This case is subject to MEDIATION pursuant to the Circuit Court Altcmahve Dispute Resoluhon Rules
This case is exempt from ADR (certificate attached).

noooo oooooo

ogog

Contracts ~ Torts - Profess:ona_l Ma!practice‘ :Torts_»Personal ln;ury -, Real Proﬁe}-ty
- Constructions (100) [0  Dental Malpractice (200) " [0 AssaultSlander/Libel (360) [ Claim & Delivery (400) -

. Debt Collection (110) [  Legal Malprﬁctice {210) " [Od Conversion (310} - 7 [J Condemnation (410)
Employment (120) .4 ' Mediéal Malpractice (220) " [ Motor Vekhicle Accident {320) " Foreclosure (420) .
General-(130) [0 Notice/ File Med Mal (230) [:] Premises Liability (330) MO " Mechanic’s Lien (430)

Breach of Contract (140) O - Othér(299) ' [0  Products Liability (340) [ Partition (440)
Other(l99) (1 Personal Injury (350 ~ . - [ -Possession {450)
{1 Other (399) . "0 Building Code Violation (460)
_ , . [ Other (499) - ‘
N i : - ._.__.._ ‘
" Inmate Petitions ] Judgmenls/Seﬂlcménts ) "Administrative Law/Reliel - - . Appeals

PCR (500) . O Death Settfement (700 - [J Reinstate Driver's License (800) {3 Arbitration (500)

Sexual }frcdatoi' (510). ' [J-  Foreign Judgment (710) [0 Judicial Review (810) . [1" Magistrate-Civil (910)

Mandamus (520} -~ Magislmfe's Judgment (720) D' Relief (820} [0 Magistrate-Criminal (920)

Habeas Corpus (530) 1  Minor Settlement (730) {J Permanent Injunction (830) [0 Municipal (930}

Other (599) 1] Transcript Judgment (740) [0 Forfeiture (840) [ Probate Court (940) -

. O, Lis Pendens (750) [J Other (899) [3 SCDOT{950)
| Other {799) - O worker's Comp (960)
" Confirmation of Arbitration [ Zoning Board (970)
Award : [0 Administrative Law Judga980}
Special/Complex /Other ] {3 Public Service Commissio990)
Environmental {600) [ . Pharmaceuticals (630) ' [J - Employment Security Cofe (991)
Automobile Arb. (610) 1 Unfair Trade Practices (640) [J  Other (959) ~
Medical (620) - - Out-ofState Dcpbsiﬁons (650)‘ ’ § -
Other (699) o
| A
S
Subnuttmg Party Signature: Z/g____————— Date: May 30 2006 =
Note: Frivolous civil procecdmgs may be subject to sanctions pursuant to SCRCP, Rule 11; and the South Carolina
Frivolous Civil Proceedings Sancnons Act S C. Code Ann, §15 36-10 et. seq. ROA- 37
SCCA / 234 (4/06) Page 1 of 2

NATURE OF ACTION (Check One Box Below)




o FOR MANDATED ADR COUNTIES ONLY »
Florence, Hc ; Lexington, Richland, Greenville**, ¢  ;Anderson®*

** Contact Respective County Clerk of Court for modified ADR Program Rules

~ SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE R_ESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s): -

1., The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a
“Stipulation of Neutral Selection” on or before the 224" day after the filing of the action. If the parties -
‘cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing
_ a written “Request for the Appointment of a Neutral” on or before the 224" day after the filing of this
' actlon The Court shall'then appomt a neutral from the Court-approved medlator/arbltrator list.

2. The mmal ADR conference must be held wrthm 300 days after the filing of the action.

3. Case are e;\empt from ADR.only upon the followmg grounds. .

__‘a.‘.

Specxal proceedmg, or acuons seekmg extraordmary rehef such as mandamus habeas corpus, or
prohibition; - - .

Cases wlnch are appellate in nature such as appeals or wnts of cert1oran ‘

5

Post Convxctron rellef matters :
" Contempt of Cou'rt proceedings;

. ’Forferture proceedmgs brought by the. State

Cases mvolvmg mortgage foreclosures and

Cases that have been subrmtted to medranon wrth a ceruﬁed medrator prior to the ﬁlmg of this
actron : ,

4 Motlon ofa party to be exempt from payment of neutral fees due to indigency should be filed thh the
Court within ten (10) days after the ADR conference had been concluded

Please Note:

You must‘ comply with the Supreme Court Rules regardmg ADR.
Fajlure.to do so may affect your case or may result in sanctions. -

\

10-CP-23-3793 ROA 78
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STATE OF SOUTH CAROLIN. o o R
IN THE COURT OF COMMON PLEAS

CASE NO.

MBNA AMERICA BANK, N.A.
2006-CP-23- 4 A qo

)
COQUNTY OF GREENVILLE )
‘ )
)
D Plaintiff )

o3 P2 1S

v, MOTION AND ORDER INFORMATION
: . FORM AND COVER SHEET

Mrk Christianson . '
[CIDefendant. . :

HMaintiff’s Attorney: | Defendant’s Attorney:

Edward E. Gilbert , Bar No. 71943 ‘ . | Pro Se, Bar No.

Address: Address:

5900 Core Ave, Suite 402, N. Charleston SC. 29406

phone: (843) 414-5500 fax: (843) 414-5517 | phone: fax:

e-mail: egilbert@ericbermanpc.com other: e-mail: other:

D MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
Xi FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)

: D_PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: . -Court Reporter Needed: [ ] YES / [[]NO
' . SECTION II: Motion/Order Type -
{X] Written motion attached ’ ‘
] Form Motion/Order
1 hcreby move for relief or action by the court as set forth in the attached proposed order.

S S CSmr9-0C

_Signature of Attorney for X]Plaintiff / [ |Defendant - . . Date submitted
‘ SECTION I: Motion Fee :
[} PAID —~ AMOUNT: '
X} EXEMPT: [] Rule to Show Cause in Chlld or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect -
[} Indigent Status [} State Agency v. Indigent Party
[} Sexually Violent Predator Act [} Post-Conwctlon Rehef
{1 Motion for Stay in Bankruptcy ‘
{1 Motion for Publication [ ] Motion for Execution (Rule 69 SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motlon made in open court per judge’s mstructlons
, Name of Court Reporter: ) :
X Other: Confirm Arbitration Award -

‘ JUDGE’S SECTION o
(] Motion Fee to be pald upon ﬁhng of the attached o~
order. - _ JUDGE S
(] Other: ' ' N : &

CODE: Date: 0
CLERK’S VERIFICATION 53
&
o
Q-
=2

' . , " Date Filed:
"Collected by: ;&@&__%—LM ‘ | A '
%MOTION FEE COLLECTED: Eé OO

CONZESTED — AMOUNT DUE:

P - | ~ ROA-39
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 STATE OF SOUTH CARGL.NA

. : ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE y |
) ) - NOTICE OF NON-JURY MOTION
) HEARING DATE
. ) ‘ . |
Greenville County Clerk of Court : 19 JUNE 2006 2:53 PM
Paul B. Wickensimer . : '
305 East North Street A FILED ~ CLERK OF COURT
Greenville County Courthouse : . GREENVILLE CO. S.C.
Greenville, SC 29601-2120 PAUL B, WICKENSIMER -
(864) 467-8546 Fax (864) 467-8519 ' . ‘
June 19, 2006 . ' B
' Edward E Gi‘lbex‘c , . ENTERED CDMPUTER
Eric M. Berman, P.C.
5900 Core Ave, Suite 402
North Charleston, SC 29406-
Case Number: 2006CP2303740 |
Case Caption: ' Mbna America Bank Na vs. Mal k Clu 1st1anson |

A Confirmation of Arbitration Award in the above captioned case has been set fora
~ hearing on July 27, 2006 @ 11:30 AM, before the presiding Circuit Court Judge This MOTION
HEARING will be held at the Grecmfﬂie County Couﬁhouse 305 East North Street, Greenville,

.‘South Carolina.

T IS THE MOVING PARTY’S RESPONSIBILITY TON OTII‘ Y ALL COUNSEL
- AND/ OR PARTIES OF THE DATE AND TIME OF THIS MOTION HEARIN G..

Date: June 19, 2006.

. Thank you,

Paul B. Wickensimer
Greenville County Clerk of Court
e ‘ ‘ - Scanney

e - 4 ) ) ' ROA- 40
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) IN THE COURT OF COMMON PLEAS
) FOR THE 13th JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) x 2 4%

- STATE OF SOUTH CAROLINA"

File No. 237536

I\’fBNA AMERICA BANK, N.A,, )
: Plamtlff EERRCL LI

-vs- “) ~ Case No, 2006-CP-23- !beO -
MARK CHRISTIANSON o )
: Defendant(s) )
)

ENTERED CompyTeg

ORDER OF COURT -

. THIS MATTER comes’ before the Court on the Apphcatron of the Plaintiff,
-I\/LBNA AMERICA BANK, N. A to conﬁrm an Arbitration Award accordmg to the
| ' Umfonn Arbitration Act, South Carohna Code of Laws §§15 48-10 et seq., and
IT APPEARING TO THE COURT that on August 29, 2005 the National
- Arbitration Forum entered an Award in favor of the Plaintiff (Clalmant) MBNA America
: 'Bank N.A,, and aoamst the Defendant(s) [Respondent(s)] Mark Chnstlanson in the total
' .amount of $11 141, 33 and it further appearmg that due notlce of the Award and of this
Application has been glven to the Defendants accordmg to the Umform Arbitration Act,
it is therefore |
ORDERED ADJ'UDGED AND DECREED that the Arbitration Award is
conﬁrmed and judgment shall be entered according to South Carohna»Code of Laws §15-
48-150. ' '

IT IS SO ORDERED. - - L
| | BY THE COURT: -
| s )
Dated: %Aé%zé @g _
%
Verified oA

-3793 ROA 81
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STATE OF SOUTH CAROLINA )
)

COUNTY OF GREENVILLE )

MBNA AMERICA BANK, N.A,,

Plaintiff,
-Vs- :
MARK CHRISTIANSON,

Defendant.

e N Nt g N N N’

IN THE COURT OF COMMON PLEAS .

FOR THE 13™ JUDICIAL CIRCUIT

Our file no. 237536

| Case No. 2006-CP-23-3740

' PLAINTIFF'S MEMORANDUM OF LAW IN
 RESPONSE TO MOTION TO VACATE JUDGMENT

AND NOW comes the Plamtxff MBNA AIVIERICA BANK, N A, byand -

through its counsel, ERIC M. BERMAN P.C.and EDWARDE GILBERT ESQUJRE

and presents: the followmg Memorandum of Law in Response to a Motion to Vacate

Judgment:
1 HlStOI'y of the Case -

 On May 11, 2006 Shenff’s Deputy Ronnie M Petit personally served upon

Defendant Mark Christianson a NOthC of Application to Confirm Abitration Award It

' should be noted that M. Chnstlanson has been through this procedure once before at_

case number 2005-CP-23-7546, Upon receipt of the Affidavit of Service counsel sent it
- to the Clerk for filing along with the Application, Certiﬁcate of Service, proposed Order

of Court and filing fee. That was maaled on June 2, 2006 with a copy to the Defendant

Exhzbzt 1.

- On June 5, 2006 counsel received an Objection to Notice of Application to

Confirm Arbitration Award. Exhibit 2. We assumed this was filed with the Clerk. On

June 16, 2006 Judge Welmaker signed an Order of Court confirming the asbitration -
award and the Order was filed with 'theClerk on June 21, 2006. On Mafch 5,2007
-~ counsel mailed a copy of that Order to Attorney Alford. Exhibit 3. It should be noted

that Mr. Alford never actually entered an appearance in this action.

On or about July 17, 2007 Attomey Alford filed the present Motion to Vacate the

Judgment.

This is an attempt to collect a
- debt by a debt colizejor. Ary

10-CP-23-3793 ROA 82 ,

information obtained will be used

for that purpose.



'IL° ° Argument o
. An Application for Confirmation of an Arbitratjon Award is statutory. South

Carolina Code of Laws §§1 5—48-1 0 et seq. Procedure is established according to Section V

15-48-170, “Apphcatxons to court” as follows

~ Except as. otherwrse prowded an apphcatlon to the court
., under this chapter shall be by motion and shall be heard in

the manner and upon notice provided by law or rule of
court for the making and hearing of motions. Unless the
parties have agreed otherwise, notice of an initial
application for an order shall be served in the manner -
provided by law for the service of a summons in a civil
action.

Plaintiff adhered to the statutorf/ procedure to the letter. Mr. Christianson was
personally served with a Notice of Application and was further served with a copy of the
Application and proposed Order of Court by mail. Itis apparent that Mr Christianson

and his attomey were aware of the pendmg act:on because they made an obJectlon Mr. -

- Christianson and his counsel had been through this procedure before with respect to

‘ another credit account on which Mr. Chnstlanson had defaulted and they should have 2

been aware of the statutory procedures ,
Relief from judgment under Ru!e 60(b) is addressed to the sound dxscretlon of the

| trial judge and w1lll not be disturbed on appeal absent a clear abuse of that discretion.
Mitchell Supply Co. v. Gaffney, 297 S.C. 160, 375 SE2™ 321 (Ct. App. 1988);
" Ammons v. Hood, 288 S.C. 278, 341 S.E.2™ 816 (Ct. App. 1986). In considering the

. mot.ion. the threshold matter is whether.the movant has demonstrated the existence of a
* meritorious defense. Mitchell, sixpfa and Bowers v. Bowers, 304 S.C. 65, 403 S.E.2™
127 (Ct. App. 1991) The Defendant has failed to utter a defense, meritorious or

otherwise.

Defendant's assertion that he was unaware of the action is simply untrue. He was

served with tﬁe Notice and the Applicatio—n‘as’ set forth in the Act, he tried to object to the ‘

ROA- 43
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application but was apparehtly unaware of the statutory procedures, and his counsel was
provided with a copy of the Order of Court more than five months ago. The Motion to

Vacate is not timely and must be denied.

. Conclusion

For the foregom g reasons, the Plaintiff respcctful]y Tequests that the Motion to
Vacate be denied.

Respectfully submitted,

ERIC M. BERMAN, P.C.

= EdwardE Glibert SC Bar #71948
5900 Core Avenue, Suite 402 .
North Charleston, SC 29406- 6069
" Tel: (843) 414-5500.
Fax: (843) 414-5517

At North Charleston South Carolma
August 15, 2007

ROA- 44
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ERIC M. BERMAN, P.C.

. . ATTORNEYS AT LAW

637 WYCKOFF AYENUE i 500 WEST MAIN STREET, SUITE 212 500 NORTH GULPH ROAD, SUITE 350 .
WYCKOFF, NEVW JERSEY 07481 . BABYLON, NEW YORK 11702-3035 KING OF PRUSSIA, PENNSYLVANIA 19406
2990 BETHESDA PLACE, SUITE 603D _ TEL: 843.414.5500 - 5900 CORE ROAD, SUITE 402

WINSTON-SALEM, NORTH CAROLINA 27103 -~ FAX:843414-5517 NORTH CHARLESTON, SOUTH CAROLINA- 29406 .

TOLL FREE: 888-294-4490
ERICBERMANPC.COM

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE

J

June 2, 2006

Honorable Paul B. Wickensimer
Greenville County Clerk

305 East North. Street
Greenville, SC 29601

In re: MBNA Amenca Bank NA V. Mark Clmstlanson ;
Our file no. 237536~ :
- " MBNA: America Bank, N.A. v. Scott A. Hamllton e
- .- Our file no, 249705
MBNA America Bank, N.A. v. WllhamD Cnppm
. Our file no. 243932 '

Dcar Mlster Clerk

" T'have enclosed for ﬁhng an- ongma] and one (1) copy of an Affidavit of Servzce Apphcatlon for

EDWARD E. GILBERT, ESQUIRE
’ . . A

Confirmation of Arbztration Award thc $150 00 ﬁlmg fee and a busmess repIy envelope for each of the

above cases.
Thank you for your kmd attennon

“Very truly yours,”
_ Helen M. Breen

HMB _
~Enclosure

| Exhibitl ? ' : RO A- 45
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TDLALDL UXY DUU LI CARULALYA

IN THE COURT OF COMMON PLEAS

N Nt e e

COUNTY OF GREENVILLE
MBNA A]VIERICA BANK, N.A. bIVIL ACTION COVERSHEET
 Plaintiff(s) ) ‘ |
. W13 P 223 2006-cP-23- 3140
¥s. . ) -
MARXK CHRISTIANSON ERK GF C‘)' ar
’ : Defendany(é)m})/n LF 00,50 .

(Please Prinf) DA C'\SCBar#: 71948
. Submitted By:Edward E. Gﬂbert Telephone #: 843-414-5500

Address: 5900 Core Avenue, Suite 402 Fax #: 843-4 14-5517

North Cha.rleston, SC 29406 . Other:
E-mail: = -~ egllbert@encbermanpc com

. NOTE: The cover sheet and in!’ormatmn contained herein nelther replaces nor supplements the filing and service of pleadings or other papers
as requared by law. This form js required for the use of the Clerk of Court for the purpose of docketing. If must be filled out completely, o
signed, and dated A copy of this cover sheet must be served on the defendani(s) along with the Summdns and Complaint, '

"DOCKETING INFORMATION (Check all-that apply)
*If Action is Judgm ent/Settlement do not complete

- [J JURY TRIAL demanded in complaint. [J NON-JURY TRIAL demanded in complaint,
[} This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Resolution Rules,
[[] This case is subject to MEDIATION pursuant to the Circuit Court Altemanve Dlspute Resolunon Rules.
E] This case is exempt from ADR (certificate attached). ' , ,
: NATURE OF ACTION( Check One Box Below) -~ S
Contracts Torts - Professional Mn!prnctlce " Torts— Personal Injury : Real Property
0 Constructions (100) [0  Dental Malpractice (200) [0 Assaui¢/Slander/Libel (300) - [0 Ctaim & Delivery (400)
O Debt Cpl]qcﬁon (110) {J  Legai Malpractice (210} [0 Conversion (310) . [ Condemnation (410} -
] Empioyment (120) [0  Medical Malpractice (220) {1 . Motor Vehicle Accident (320) {7} Foreclosure (420)
(]  General(130) []  Notice/ File Med Mal (230) [ - Premises Liability (330) [J Mechanic's Lien (430) .
[0  BreachofContract(140)  [1°  Other(299) ~ [0 Products Liability (340) - - [ Partition (340)
[]  Other(199) Co {0  Personal Injury (350) [] Possession (450)
. O Other (399) [ Building Code Violation {460)
_— [0 Other(499)
. .
Inmate Petitions Judgments/Settlements . Administrative Law/Reliel - o Appeals
7 - PCR(500) - " [3  Death Settlement (700) [0 Reinstate Driver's License (800). I -Arbitration (900) ..
[ Sexual Predator (510) 3 Foreign Judgment (710) . [3 Judicial Review (810) - [J. Magistrate-Civil (910)
;. Mandamus_(5.20) ) 0 Magistrate's Judgment (720) ] Relief(820) - =~ . 1 Magistrate-Criminal {920) -
{71 Habeas Compus (530) O Minor Settlement {730} [} Permanent Injunction (830) " [ Munijcipal (930)
[ Other(599) ] Transcript Judgment.(740) [O Forfeiture (840) {1 Probate Court (940)
L : [J  Lis Pendens (750) O Other(899) . [0 scpoT(950)
' " Other (799) i ’ " Worker's Comp (960)
’ " Confirmation ofA!bxtranon "0 Zoning Board,(970)
. Award " [J Administrative Law Judge (980) \° _
Special/Complex /Other {1 Public Service Commission (990) h
. Environmental (600) [3 Pharmaceuticals (630) [0 Employment Security Comm (991
Automobile Arb. (610) {3 Unfair Trade Practices (640) {1 Other (999) o4
Medical (620) [J  Out.of State Depositions (650) - 0
Other (699)° : g
f— . . g
Submitting Party Sigrature: % = Date: May 30,2006 >
Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Anmn. §15-36-10 et. seq. ROA- 46 I
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o AaNNvALLD AVK COUNITIES ONLY
Florence, Horry, Lexington, Richland, Greenville**, and Anderson**

*#* Contact Respective County Clerk of Court for modified ADR Program Rules

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
'~ DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a
“Stipulation of Neutral Selection” on or before the 224” day after the filing of the action. If the parties -
cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the Court by filing
a written “Request for the Appointment of a Neutral” on or before the 224" day after the filing of this .
action. The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list. "

2. The initial ADR conference must be held within 300 days after the filing of the action. -

3. Case are exempt from ADR only upon the following grounds:

a.

8.

Special proceeding; or actions secking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

Cases which are appellate in nature such as appeals ot writs of certiorari;

Post Conviction relief matters; .

. Contempt of Court proceedings;

‘.Forfeitur.c proceedings brought by the State;

Cases involving mortgage foreclosures; and

Cases that have been submitted to mediation with a certified mediator prior to the filing of this

action.

© 4, Motionof a pérty to be exempt from payment of neutral fees due to indigency should be filed with the
- Court within ten (10) days after the ADR conference had been concluded. -

Please Note:

You must comply with the Supreme Court Rules regarding ADR. -
Failure to do so may affect your case or may. result in sanctions,

10-CP-23- 3793 ROA 87
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| ) ) FOR THE 13th JUDICIAL CIRCUIT

COUNTY OF GREENVILLE ) ~ ' |
N - 20b "Jf*‘

MBNA AMERICA BANK, N.A.-W ¥
. Plaintiff, )
) Case No. 2006-CP-23- 6"] 5140

'11"0 gl::.'.CF-G“-'c :

3PP 23 File No, 237536

Vs~ .

G I3 L 2APPLICATION FOR CONFIRMATION

: . AL T
MARK CHRISTIANSON, OF ARBITRATION AWARD

)
- Defendant(s). )
)

AND NOW comes the Plamtlff l\ffBNA Al\/IERICA BANK, N.A, by and
through its counsel ERIC M BERMAN P C. and EDWARD E. GILBERT, ESQUIRE
| ; and moves the Honorable Court for Cooﬁrma,txon of an Axbltrahon Award in conformity
with the Uniform Arbitration Act, South Carotina Code o'f'Laws §§15-48-10 et seq. and

vwould al]ege and show to the Honorable Court as follows
1. The Plaintiffis a Natlonal Assomatlon w1th ofﬁces at 1000 Samoset Dnve

Wih:m'ngton, Delaware 19884—23 32 domg business in S,outh Carolina pursuantvt_o the .

F ederaI Interstate Commerce Laws

. 2. Upon mformatlon and belief, the Defendant(s), Mark Chnstlanson, (is) (are) (an) adult

- 'md1v1dua1(s) currentiy residing at 108 MUH‘WOOd Dr,, Mauldm sC 29662-2325

3 On August 29 2005 the National Axbitration Forum entered its Award in favor of
Plaintiff (Clannant), MBNA Amenca Bank N A., and agamst Defendant(s)

~ [Respondent(s)], Mark Christianson, in the total amount $11,141.33. A certified copy of .
the Arbifration Award is attached hereto as Exhibit ;‘A;’ and incorporated by reference.

4. On the same date, a copy of the Award was duly served on the parties herefo.

5, More than ninety (90) days have elapsed and no aefion has been taken to vacate,

modify or correct the arbitration award.

' . ROA- 48
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6. Notice of this Application was duly served on the Defendant(s) on May 11, 2006
* .according to the Afﬁdav1t of the Dcputy Sheriff. |

WTIBREFORE the Plaintiff, MBNA America Bank, N.A., hereby moves the '
Honorable Court for confirmation of the. award in conformity with the Umfonn
’Arbltratlon Act, South Carolma Code of Laws §§15 -48-10 et seq.:

’ Respectfully submitted:

.. ERICM. BERMAN, P.C. - S
Counsel for Plaintiff ‘
. By: Edward E. Gilbert, Esquire
S.C. Bar #71948 .
_ 5900 Core Avenue Suite 402
North Charleston, SC25406
(843) 414-5500
fax: (843) 414-5517

At North Charleston, South Carohna

a May 30, 2006 -

e ROA- 49
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2006-CP-23- 5140

CERTIFICATE OF SERVICE

. The undersigned counsel hereby certifies that he served or caused to be served a

true and correct copy of the foregoing Application for Coﬁﬁnnation of Arbitration Award
by first class United States mail, postage prepaid and addressed as follows

Mark Christiahson
108 Muirwood Dr. ,
Mauldm, SC 29662 2325

Respectfully subrmtted

%gc

-Edward E, Gilbert, SC Bar #71948

Counsel for the Plamtlff
At North Charleston, South Carolina . .
May 30, 2006 . oo %
' '._’_ A ".r\ {om
F=ae =
vZL O —
ZED w.
S
. 1o ‘3,’, U
‘-J-; (/)8 . §
RN
B2 R i Bi
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NATIONAL
. ARBITRATION
FORUM
MBNA America Bank, N.A.
clo WoIpoff & Abramson, L.L.P.
Attomneys in the Practice of Debt Collection
702 King Farm Blvd, Two Irvington Centre
Rockville, MD 20850-5775 . ' :
CLAIMANT(s), . AWARD

RE: MBNA America Bank, N.A. v Mark Chnstxanson ,
" File Number: FA0504000464239
Claimant File Number: 5490992997737741

‘Mark Christianson
108 Muirwood Dr
Mauldin, SC 29662-2325

RESPONDENT(s).

The undersi gned'Arbitrafof in this case FINDS:

" That no known conflict of interest exists.

That on.or before 04/14/2005 the Parties eritered into an agreement providing that this matter shall be

resolved through binding arbitration in accordance with the Forum Code of Procedure, :
~ That the Claimant has filed a Claim with the Forum and served it on the Respondent in accordance with Rule 6.

That the Respondent has filed a Response with the Forum and served it on the Claimant.

That the matter has proceeded in accord with the applicable Forum Code of Procedure,

The Parties have had the opportunity to present all evidence and-information to the Arbitrator., .

That the Arbitrator has reviewed all evidence and information submitted in this.case.

That the information and evidence submitted supports the issuance of an Award as statéd.

»

Therefore, the Arbitrator ISSUES: )
An Award in favor of the Claimant, for a total amoudt of $11 141.33.

| ~ Entered and Affirmed in the State of South 4 : _ . =
Carolina ; ACKNOWLEDGEMENT AND CERTIFICATE <
' : OF SERVICE . 2
: ' ‘This Award was duly entered and the Forum hereby
2 /{ /& ‘ : certifies that a copy of w d was sent by first class §
- Thofaas L. Sfephenson, Esq. ~ mail postage prepaid to tl@Partr'eS’a \t{m above referenced ¢,
Adbitrator addresses, or )téf(epresen at\c on this date. 8' i
| , S
Date: 08/29/2005 _ 0@ I \Z =
‘ = Hmﬁ%wﬁ&%wﬁd;"

: 572@’&
vW\ ROA- 51
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NATIONAL
ARBITRATION N
- FORUM®
" ——————  Mark Christianson
© 108 Muirwood Dr

Mauldin, SC 29662-2325 -

MBNA America Bank, N.A.

¢/o Wolpoff & Abramson, L.L.P.

Paralegal Department

Attomeys in the Practice of Debt Collectlon
702 King Farm Blvd.

"Two Irvington Centre

Rockville, MD 20850-5775

RE MBNA America Bank, N.A. v Mark Christianson
' File Number: FA0504000464239
Claimant Reference Number: 0128241163

Deér Partieé'

August 29, 2005

Enclosed and served upon you by United States Mail is a copy of the Award, which has bccn _

cntered in this matter.

. This case is now closed Wlth the Nahonal Axbltrahon Forum. Al future mqumes regardmg thxs

case should be dlrected to the opposing Party

Smcerely, » ,
Mary B. Trocinski '
Case Coordinator

- Enclosure

P.0. Box 50191 Minneapols USA 55405-0191 yawvwambiralionforum.com $00.474.2371 952.516.6400 rax 952.345.1160

ROA- 52
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
- COUNTY OF GREENVILLE ) CA:06-CP-23- No Number Assigned
)
MBNA America NA : ) File no 237536 :
Plaintiff ) ' . '
V. ‘ )Y  Objection to Notice of Application -
Mark Christianson ) ~ to Confirm Arbitration Award .
Defendants - ) , |

Defendant was served by the Sheriff's Offi ce with a copy of Exhibit 1 attached
hereto. The Notice of Application states it is served in accordance with SC Code
15-48-170. :

Defendant objects to- the Notice and moves to deny the apphcatron Moreover
service was insufficient., there is lack of subject matter JUI‘!SdICtIOH and the
award was obtarned by sham or non- exrstent proceedlngs :

e Defendant moves to vacate the. award pursuant to SC Code 15-48 130

_DAVIDC. ALFORD, P.C.

[ P

~.David C. Alford
 P.O. Box 6326 | ,
. Spartanburg, South Carolina 29304
(864) 574-0870 o

Spartanburg, South Carolina - ) : .‘ :
June 1,2006. - o 'ATTORNEYFORDEFENDANT_ '

10-CP-23- 3793 ROA 93
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ERIC M. BERMAN, P.C.

ATTORNEYS AT LAW

500 WEST MAIN STREET, SUITE 212

5300 CORE, AVENUE, SUITE402
BABYLON, NEW YORK 11702-3035 -

500 NORTH GULPH ROAD, SUITE 350

NORTH CHARLESTON, SC 29406 KING OF PRUSSIA, PA 19406
2990 BETHESDA PLACE, SUITE 603D . TEL: 843-414-5500 | 637 WYCKOFF AVENUE
WINSTON-SAIEM, NORTH CAROLINA 27103 - . FAX: 8434145517 WYCKOFF, NEW JERSEY (07481
TOLL FREE: 888-294-4450 ’ B

ERICBERMANPC.COM

PLEASE CONTACT OUR SOUTH CAROLINA OFFICE '
Edward E. Gilbert, Esquire

March 5, 2007 \

David C. Alford, Esquire .
Post Office Box 6326 -
Spartanburg; SC 29304

" Inre: MBNA America Bank v. Mark Christianson
A Case No. 2005-CP-23-7546
Our file no. 231690

‘Dear Mr. Alford:

I have enclosed a copy of Appcllant’s Retum to Respondent’s Motion to Dismiss Appeal or Extend
Time to File Final Brief.

As you know, a Jjudgment was entered agmnst ybur client on his other account, Case No. 2006-CP-.
23-3740, on June 21, 2006 by Order of Judge Welmaker on June 16, 2006. A copy is enclosed. This is, of

course, a final judgment and I am prcpanng a Writ of Executlon un]ess your client wants to-make
arrangements to satlsfy it. ..

Thank you for your kind attention. -

" Very truly yours,
X
<
S Qo
=
Edward E. Gilbert @
™~
. EEG/ms .4
Enclosures &
=

Exhibit 3 ~ ROA- 54




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)

) FOR THE 13th JUDICIAL CIRCUIT
. | M IM21 A E?’ﬁﬁ“f 2736

MBNA AMERICA BANK, N.A, y | »

, Plaintiff, _
, —VS-" ‘ . FILED

- COUNTY OF GREENVILLE

UL E WA
MARKCHRISTIANSON o y
' Defendant(s) )
)

ORDER OF COURT

THIS MATTER comes beforc the Court on the Application of the Plamtlﬁ'
MBNA AMERICA BANK, N.A, to conﬁrm‘an Arbitration Award accordmg to the
‘ Uniform Arbitration Act, South Carolina Code of Laws §§15-48-10 et seq., and
| IT APPEARING TO THE COURT that on Aungust 29, 2005, the National -

Arbitration Forum entered an Award in favor of the Plaintiff (Claimant), MBNA America-

Bank, N.A.,and aga'inst'the Defe’n’dant(s) [Reépondent(s)] Mark Christianson 'in the total
amount of $11,141.33 and it further appeanng that due notrce of the Award and, of this
Apphcatlon has been glven to the Defendants accordmg to the Umform Arbltratlon Act |
it is therefore ' '
ORDERED ADIUDGED AND DECREED that the Arbitration Award is

confirmed and Judgment shall be entered accordlng to South Carohna Code of Laws §15-‘

. 4s-150.
* IT IS SO ORDERED, | o
| N BY THE COURT

Dated: Q?/ / é// ﬂé

A Certified Copy
Clerk-of Court C.P. & G.S. P .
Greenville County, SC ROA- 55
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CERTIFICATE OF SERVICE

The undcrsxgned counsel hereby certlﬁes that on this 15lh day of August 2007 he
_served or caused to be served a true and correct copy of the foregoing MEMORANDUM
' OFLAW IN RESPONSETO MOTION TO VACATB by first class Umted States mail,

postage prcpaxd and addressed as follows

| Dayid C.'~A'1.f0rdA,' Esciuire
‘Post Office Box 6326~ |
. Sparta‘nburg, SC .293,04; :

‘g,r/wé_ 6——~

Edward E. Gilbert.
. Counsel forthe Plaintiff

ROA- 56
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o 4NotaryPu |lC -

STATE OF SOUTH CAROLINA{ iN THE COURT OF COMMON PLEAS_

‘ COUNTY OF GREENVILLE ‘

)

)

) CA 06- CP 23- 3740

) g Ao
MBNA- Amerlca NA 4
_ Plalnttff ) ' s

\ \% o ) o ,f\ davstof Mark Chrlstlanson B
Mark Christianson *~ - 0 } 5'};" g :"" . v

Defendah;té ‘I»w :s

. -.t recetved a Notlce of Appllcatron served by the Shenff’s Department
My attorney David C. Alford attempted to file an Objection ' '
.. The Objection-could not be filed because there was no case number a33|gned

o My attorney querted the Clerk of Court and was 1nformed there was no case on '

 file.

Since that ong!nal servnce Rt have not recewed any correspondence relatlng to

this suit.
| was informed as to the exzstence of the in this suit Judgment when ! attempted

- torefinance my home on or about 6:20-07.

- So sayeth the A_ff'an(t‘, R

/%M%/‘_ _

Mark Chnstlanson :

. ‘Swom to before me

My commission xplres .

ROA- 5'71
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. STATE OF SOUTH CAROLINA

1, the undersrgned affir rm as fotlows

)

, 2
3

~ ‘. N THE COURT OF COMMON PLEAS

|
COUNTY OF GREENVILLE ) CA: os cp- 23 3740 Yy ’
'MBNA America NA ~ DR - 7 S S
Plaintiff - = ) Affdavrt of Davrd C. Alfogf ¥
' . ‘.V. ) ‘) »;(Ggf
Mark Christianson . - -~ ) TKE e
| Defendants - ) 52 9.

Defendant provrded me a copy of the Notlce of Applrcatron served by the ’:

Greenville County Sheriff's Department. .

. An Objectlon and Certificate of mailing was served o
I personally went to the Clerk of .Court office in Greenville County to :
ascertain the correct caption number, which was missing from the filing.

The Clerk of Court staff informed me no ﬂlmg had been clocked and no- .- - |

- l’:So.sayeth_ the Affrant .

*.‘Sworntobeforeme e L
This-30% dayofAugust 2007 L

~ caption number had been assigned.-

| denoted my copies to clearly show the abserice of a Captron

court filings .or ‘correspondence  until Defendant alerted me’ to the'

' judgment on his. credit report.

© My office never recelved any notice of hearing in this matter, nor any other - -

Upon receipt of Plaintiff's Memorandum a search was made of the appeal .
file in the case 05-CP-23-7536, The referenced letter from Plaintiffs

! counsel was found.” However no Order was attached

Notary Public ul/ia/u./ud)u (/{/( %

B ;My commlssron expires {3‘. 1O [

10-CP-23-3793 ROA 98 .
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Ofﬁce of the Clerk of Court

Greenville, South Carolina
‘Paul B. Wickensimer

- A / K  Clerk of Court
“'- l?q(\ ' .

Cireuit Court Division o S : . Family Cburt Division

Greenville County Courthousc 301 University Ridge

305 East North Street : . . Post Office Box 757 .

Greenville, South Carolina 29601 ' ) * . " Greenville, South Carolina 29602
. (864) 467-8551 FAX (864) 467-8540 . o . . , (864) 467-5800 FAX (864) 467-5856
To:

From: CLERK OF.COURT, GREENVILLE

RE:.

The above-referenced doc_éument is being returned for the following reason(s):

KO '[nstrumcnt not signéd/dated.v | ' ‘ R .

@) _ . Must include C1v11 cover Sheet SCCA234 thh all original pieadmgs
Downloadable Jfile available at wwyw.sccourts. org Select FORMS; Choose COMMON PLEAS rhen SUBMZT

(3) ____Motion Fee of $251is reqmred for all Motxons and proposed Orders (unlcss exemption claimed)

(4) ___Must have Motion and Order Information Form SCCA233 for all Motions and proposed Orders,
Downloadable file available at wwww.sceotirts.org Select FORMS; Choose COMMON PLEAS, then SUBMIT

(5) Insufﬁclcnt armmount of filing fee. Correct amount fec

6) Copy. Must ﬁle original.

(7) ___Nota Greehvi.lle Counfy Case.

8 | Venuechanoeto

% ___ Check or money order must be- payab!c to Grccnvnl[c County Clcrk of Court

" (10)___ Caseended: Date: . Reasonended:
(11)____Check not signed.

(12y___ Case not found with this caption.

,chsL CO\%f_, : (\&:\N\\DQ\/ V\Qﬁd&d

10-CP-23- 3793 ROA 99

Please make the rcquiasted changes and return the documents to our office for ﬁlihgr Thank you,
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STATE OF SOUTH CAROLINA )
COUNTY OF GREENVILLE ) - CA:06-CP-23-No Number Assigned
MBNA Amenca NA - ) , File no 237536
‘ Plamtlff ) ‘ O
"V, )}  Certtificate of Mailing
Mark Christianson ) . :
Defendants )

The undersigned does hereby certify that he has: thls date served Defendant's
Objection to the Notice of Application upon the Plaintiff by depositing the same in

the United States mail, with suff cient postage duly attached thereto to the

followmg address

" Edward E. Gilbert

5900 Core Avenue Ste 402
North Charleston, SC 28406 .

~ As attorney for Plaintiff , .
: ' : - DAVIDC. ALFORD, P.C.

(A

-Bavid C. Alford

P.O. Box 6326

Span‘.anburg, South Carolina 29304
. ' S (864) 574-0870
Spartanburg, South Carolina

~ June 1,2008 : _ A'ITORNEY FOR DEFENDANT

ROA- 69
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STATE OF SOUTH CAROLINA

)
. : ) , :
COUNTY OF GREENVILLE ), CA: 06-CP-23-No Number Assigned
| | | Yy -
-MBNA AmericaNA =~ ) . File no 237536
o - Plaintiff ) . S SRR
- V. ’ ) . . Objection to Notice of Application .
Mark Christianson ) to Confirm Arbitration Award
! Defendants ) ‘ : -

Defendent was served by the. ‘Shenff’s Office with a copy of Exhibit 1 attached'

hereto. The Notice of App!lcatlon stqtes it is served in accordance with SC Code
15-48-170, . ‘

Defendant ob;ects to the Notice and moves to deny the application. Moreover,

service was insufficient., there- is lack of subject matter jUr’lSdlCtIOﬂ and the

_award was obtained by sham or non- exsstent proceedmgs

. Defendant moves to vacate the award pursuant to SC Code 15- 48 130

DAV[D C. ALFORD P.C..

U (ﬂ/

Davd C. Alford -
P.O. Box 6326
Spartanburg, South, parohna 29304

. (864) 574 0870

Spartanburg, South Carollna _ R -
June 1, 2006 e . ATTORN‘EY_.FOR DEFENDANT

'~ ROA- 611'
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STATE OF SOUTH CAROLINA : '
' COURT OF -COMMON PLEAS

COUNTY OF .GREENVILLE . 2006-CP-23-3740

MBNA AMERICA BANK NA
. : PLAINTIFF,

vs. TRANSCRIPT OF RECORD

' 6REGENAE

MARK CHRISTIANSON,
’ DEFENDANT

N et et e e e et e S St M it et S S

September 6, 2007
Greenv;lle, South Carollna

"B E F.O0 R E:

' THE HONORABLE EDWARD W.. MILLER, JUDGE.

'

ﬂ A P P E A R A N CE S:

-r

EDWARD E. GILBERT, ESQ ;
Attorney for the Plalntlff

DAVID C. ALFORD, ESQ. )
Attorney for the Deferdant

"HOLLIE M. JENKINS
Circuit Courtheportér

ROA- 62
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I-NDEX
(There weré no witnesses called.)

EXHIBITS

(There‘were no exhibits introduced:)

10-CP-23- 3793 ROA 103
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10

11

12

13
14

15
16
17

18

19

20

21
22
23
24

25

PROCEEDINGS

THE COURT: Mr.. Alford, I think you're the'moviﬁg :
party, aren't you? | | | |
| MR. ALFORD: Yes, sir, I am.
THE >C'OUART: Okay. | .
MR. AiFORD: ‘Your Honor, the‘Cburt should have
récéived anq ygﬁ shodld have;reéeived our mémoraﬁdum."
THE COURT: I gpt it. |

MR. ALFORD:..Essentiaily}-thiS'cése,‘appafently,

started -- and I tried to set that out in ny memorandum.
~I épologiie if I repeat. But, apparently, my client, Mark

Christianson, was served a notice of appliéation on May

11th. That;ﬁofice<i$ attached as an exhibit to my
memorandum. At that time.'—— and what is' important, I

think, also is the pattern of-MBNA trying to enroll a

foreign arbitration judgment that was under litigation, at

. that time, between Christiansbn'and‘MBNA.in another case.

'Now,lto‘this day, I don't know if they relate to the

" same account or not. But let's assume théy're.different

accounts.' He brought me that. I filed a notice. of
objection to the. enrollment and served it on Mr. Gilbert.

And that objection and service should be attached also to-’

. the memorandum.

Now, what is interesting is we filed that on June the

ROA- 84
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10

11

- 12
~13"
14

15

16
17

18

19

20
21

22

23
24

25

Sth. You will notice -- and I tried to circle my exhibit

at that time —-

THE COURT: Let me catch up. Which exhibit are you

‘referring to?

MR. ALFORD: Let me make sure I have them in here.

~ The Very-first one attached to the memorandum snduld

be the notice of application.

THE COURT: Okay. I've got that.

MR. ALFORD: Okay. . And if yoﬁenotice on that,

~there's a file number at the top of this notice. I will

approach the Court and point —-

THE COURT: I've 'got it.

'MR. ALFORD: OkaY'3 ‘That. flle number is also the same

~one -- and I happened to’ attach 1t on the certlflcate of

*serv1ce from the Sherlff's Department

_Our notice -- our objection could not be filed

-because,‘at.that time, it had not been clocked 1n to the
:eourfs. " And attaehed to my affidavit, I hand up ~- and I

have the originals. This is what we received‘baek from

the»office of the clerk here. They could‘net clock my

certificate. and notice in because they said, Case number

needed.

And I represented in my affidavit that I came to the

‘Clerk of Court's Office to verify with the staff that

there were no cases out there, you know, for caption

ROA- 65 -
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- number. I happened to be down here. The only one on

file, at that time, was this other one, the 05-CP-23-7536,
which is on appeal. A
‘Okay. We sent that off. We then waited. We heard

nothing. My client, by his affidavit -- it should also be

in the file -- goes to get his morﬁgage refinanced about a

month and a half ago, two months ego,:and finds the other

“judgment ‘in this case, 3740, on record. Well, he didn't

eknow, buf it'was a judgment,, We~¢ame down{, We puiled :

that file. . And attached to the memorandum is the

"pertinent copies of what was contalned in the flle on

record here.

The best we,can.determihe, this notice was served on

my client on May 11. The civil action cover sheet and the-

applicatioh signed by Plaintiff's counsel was not done

until May 30th. And then,.it‘was not clocked into the -
Clerk’s Offlce until June 13 ‘Apparently, there‘Wasda
notice of hearlng to be scheduled sometlme in ‘July, which.
we never received. And it'looks like the Court sigped a
form order submitted for‘ehich wefwere'noﬁ’cepied'ona
Mxr. Cilbert, in the Plaintiff's memprandum, acknowledges
having received our noticevof objection.

For various reasdns set out in the memo, we‘rejmoving
to vacate the judgment as not complying with the rulee.

First of all, we put in there the improper filing of the

ROA- 66
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: appllcable 'statute. I copled in the appllcable part. It:‘
.talks about lt all has to be done 51m11ar to a summons |
'Well, I read that by parallel looklng ‘at our rules of
‘civil-procedure to start the action, you take your :
,summons, you go clock it in, and- then you go serve 1t In

‘this case, that was not done

ythe horse. 1I. thlnk there s ‘a number of cases out" there

notice ‘that Plalntlff asserts they gave us was the.second

application and improper service of process. Ande'ye set
it .out because our rules aren't very'olear, at ieast, the
CiVil'ff'the rules of civil procedure don't address |
enrollment of a foreigh arhitration. They do talk'ahout'a
foreign_judgﬁent byvstatute. | |

Howeyer;'in the notice,.ﬁiaintiff.outs”inthere that
its fiiing is subject to'the South'Carolina Uniform

Arbitration Act 1548, - And I believe it's 170 is the

So taklng thelr cla1m to the South Carollna Uniform

Arbitration Act, unfortunately, they got the cart before

that say.that the summons and complalnt would not be valld
if served'absent the clocking in with the Clerk of Court.
‘We also put in there the 'second part of. this that we

filed the'objection}"We made an appearanoe. The onlyv

paragraph of a 1etter I recelved 1n March of thls year

where we were receiving a response on an appeal issue.

10-CP-23- 3793 ROA 107
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appeal.

Now, that particular case, same set of arbitration.

The arbitration was denied. MBNA has it up on appeal.  So

he gives me. that in the second paragraph. I also put in

‘my affidavit -- we pulled that appeal file. I found the
letter that'he,references‘in»his exhibit. We have no copy
 of any judgment being provided to us. Our first notice

-was also whenvthe-client came to my.office asking about

thlS other MBNA judgment

We' re asklng that thlS arbltratlon flllng be vacated

* More importantly, because of just the rampant fallure to

- comply with any of the rules that they would be deemed

dismissed with prejﬁdice.
.'Thank you, - Your -Honor. .
THE COURT: All rightf.. Thank you, Mr. Alford.
Yes, sir, Mr ,éilee;t. |
‘ MR GILBERT YoutuHonorL.Edward.Gilbert for the -
Plalntlff ‘ : . |
" THE COURT:' Yes, sir,

MR GILBERT' ' The motion for relief: from judgment -

‘under Rule 60(b) has to be tlmely "Our first point is"

thatuthis motion is rather tardy under the circumstances.

'~Bgt, more importahtly, as a threshold matter, the Defense

has to show a meritorious defense to the underlying claim.

They've not presented any defense.

_ROA.- 68
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“forfabout,four years. The Uniform Arbitratién Act was

Mf. Christiansoﬁ‘used hié crédit card. He owes the
mbﬁey.‘ If we open this judgment, all we have to do is sue
him éhd we'll be back before. the Court onra motion for
summary.judgmént before the end of the ?ear. And it's
just a'waste'éf everyones tiﬁe.r

R X wdpld like.to.talk;about the ﬁrocedﬁres. Bécauge I
héve been filing appliéations.for gonfifmatioﬁ of

arbitration awards under both the state and federal?acts

‘

‘adopted.in South Carolina in 2003. We‘began‘doing these -

at_the beéinning of 2004;, We‘§e used variouslprocedures

over the past four years. The initial procedure of filing

the application was not wbrkiﬁg. Because the.applicafidn
is governed under motions procedures.. No hearing is -

- required. All the Court needs‘to do, is determiﬁe‘that

there was an arbitration award enteéred more than 90 days

ago.

" If wé have #hbse'two eléménts, then the Court
@onfirms‘the‘aWard under the act and: it's éntered.;-Wé'
were finding ouguinitiall§hthat by the timé'thelsheriff .
served notice on the Defendanﬁ,‘the case was already over{
I had beeh'wérking with Judge Keesley and Judge Howardlon
this for a couple of yéars. Tﬁe prbéédu;e that we follbw
now satisfies thé‘statute.‘ The:e.are'ﬁo rules gévérning

the application for confirmation. Judge Howard is the

10-CP-23-3793 ROA 109
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ébairman of,thé éommission on éivil ;ules.” And we'lre élso
workihg on<dévélopingsthat.

When we_started filing these, the Clerk's Offices
around the State didn't know what they were. They didn't
knowAwhat td do with‘thém. ‘And every time we would file

one, we would get a call, Is this an automobile

_a;bitratibn?: What am I supposed to do? Well, the
procedure is that as soonh as the application is filed, it

is routed to the judge for review. If everything is in -

. order, then the order is signed and the case is over.

+

There'é_no hearing requeéted'in this case. No hearing is

.xequired..

In this case, what we did was -- and this is the
standard procedure across the State.until‘rules:are

adoptédito~téll'usAotherwise -- we serve a notice of

. application, which was done on May 1l1l. 'When'the‘affidavit'

of service is returned, we filé the application with the
affidavit of service. That was mailed to the Clerk on

Juﬁé 2nd. -These are attached'as.éxhibits.to my

memorandum.
: On.Juﬁe 5th, we receive@ thé objéction to. the ﬁotice
of aépliéation. Ifaésumed it had been filed Qith the
Clerk. I 6nly'lea;hed very recently that that was.not the
case. On June 16th, Judge Welméker sighed the order of

court confirming the arbitration. And, at that point, the

OA-70

10-CP-23-3793 ROA 110

TS rx




10. |}

11

12

13

14

15

16

17

18

19

20

21

- 22

23

24

25

10

case was over. I did serve a copy of the application on

Mr. Christianson in a mailing on June 2nd. Ahd there's a

certificate of service attached to the application. On

March 5th, I sent a letter to Mr. Alford with a copy of
the order. And this motion was filed on July 17th, 13
months after the award was. confirmed.

Your Honor, we're still in the development stage on

what to do with these applications. I would like fo read --

THE COURT: Well, I'm.a'little concerned about tﬁe -
I mean, Mr. Alfqrd objegted, sent it to you, tried to file
it, you.know, maybe -- if I gréﬂt’the felief,‘maybe~
exactly whatTyou said will happén. But it would'also 
ensﬁre tﬁgt his client gdt due ?rocess.‘ | |

MR. GILBERT: Well; Your Honor, you can't grant the;

relief if there's no meritorious defense to.the underlying

 claim, and if the motion is not timely filed.

. Now, we sent the application to Mr. Christianson on
June 2nd of last .year. At that point, Mr. Alford was not

in -the case. Judge Welmaker 51gned the order. “It was -

. sent to the Clerk for filing.. It was distributed by the

Clerk. I had nothing to do with that.

Now, in some counties, when that order is returned,

they notify all parties. . I found out recently that
‘. Greenville County does not do that. This is one of the

- reasons that we need rules governing this procedure.

ROA- 71
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_objection. He was not given an opportunity to be heard on

THE COURT: Okay.

MR. GILBERT: And we had already sent the application
for filing at that point. There are some unfortunate
timing issues in this case. |

MR. ALFORD: May I ask the cite on the case that
counsel was referencing? .

THE COURT: Yes.

- MR. ALFORD: .Do you ﬁa&e-thelsc number?
MR. GILBERT: 428, SE2d 736.
Your Honor} our.pqsition.is there is no defensé to

'the'underIYing claim, to the claim on the credit’ card

" bill. The arbitration'awérd was entered and absolute by

the time we filed the application. There's just no
grounds for this.
THE COURT: That's a pretty strong statement. And if

I go aldng'with‘your -~ I mean, this is a new area of law;

. right?

~ MR. GILBERT: It is, Your.Honor.

THE COURT: And if I go along with that, 1t dernies

Mr. Christianson due process of law. He filed his .

that.
MR. GILBERT: Your Honor, he's not denied due process

because the arbitration was nbticed. The arbitration

10-CP-23- 3793 ROA 112
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| w1thln 90 days

" and then come back two years later and claim absence of

due process.

{2the flllng of the arbltratlon reward here. in South
o .Carollna. If I go along w1th what you re telllng me,.if's
‘once the arbltratlon award is -entered and 90 days have
.passed he ‘8 out of 1t He's got nothlng else he can say
‘-Your cllent can just do whatever they want " with the award

©and’ he can't part1c1pate That s what I'm hearing. It-. -

‘let's say there are irregularities in the application

THE COURT: Well, I know what you're saying; But. ‘'you
can't go back and attack the underlying-arbitration award;
rlght7 - | | |

» ‘That's -- is that what you re trylng to tell me?

' MR. GILBERT He has the rlght to move to vacate that

. THE COURT: Okay. I understand that.
'MR. GILBERT: And he didn't do that.
THE COURT: I understand that.

'MR. GILBERT: ‘He's not allowed to rest on'his_rights

| THE COURT: That"' s not what .I'm.referring to.

I'm referrlng to hlS rlght to. due process to contest

doesn't make any difference if he files objections -
_MR. GILBERT: - That's the law in South Carolina as it
presently stands.

THE COURT: So how would somebody -- hypothetically,

10-CP-23- 3793 ROA 113
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‘itself or some part of the motion and YOu'fe - the~hoving~

R

parties,applicatioﬁvto file the arbitration award here, -
you're saying that a party who would be aggrieved by that
can't contest it?

MR. GILBERT: They can't contest the underlying

- reward.

 THE COURT: That's not_what I'm talking about. I'm

talking about having it filed here. What yoﬁ're saying is -

: that once the 90 days ‘have passed it doesn't matter what

that person wants. Any —-
'MR. GILBERT Well no. That‘s-not ttue
The- statute says that we have to give him notice of

the appllcatlon, whlch we dld It -has to be personally _

tserved_on him the same way a summons is served. We did

that. |
| THE,COﬁRT:' Okay. That's due'processf‘fight?

- MR. GILBERT: . our procedure is that once we get the
affidavit of}setvice of the hotlce, then we. file the

appllcatlon - And when we do that, we provide the

"Defendant with a- copy of the appllcatlon 1tself as’ sent to

- the Cle:k. There-s a certlflcate of serv1ce»that s flled

with_that because that's under motions proced@res..
THE COURT: Okay. And so what I'm saying is if
somebody files an objection to the way that process

worked, if I adopt your argument, it doesn't matter what

AJQCLA-7B
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they object to. What if it'é impropef service? It
wouldn't matter,-according to what you're telling me; is
that right?

MR. GILBERT: I think it does matter.

_We had some problems initially wheﬁ we-Stgrtedvdoing-
thgse four years ago. Bécause, as I deécribed, the notice
was'getting to the Defendant after'the case was already
over; which was not good. .éo we decided —- in talking to
Judée Howard and Judge Keesley, we decided, at that‘point,
thét wé wouldiiéVerse the p:ocess,‘hoﬁice them first, and

then file the application.’ So they had notice that we

were filing it. And he got notice when we did file it, so.

THE COURT: Okay. And the purpose of that?
. MR. GILBERT: Is tO'give them notice that we're

before the Court.

' THE COURT: Right. So that they can participate in a

pfoceéding which will impact them.
‘MR. GILBERT: Right.

.THE COURT: - And in this particular case -~ and I'm

- not going to the merits of it -- hé filed énfobjegtion.
And is it COntéSted? . |
,i mean, I'm —- I thiﬁk‘we're all kind of oh the same.
page here. He filed a notice of‘applicétion, which they :
didn't allow him to-——’they_didn't file because it had no

number.

ROA-T76
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MR. GILBERT: I thought it was filed.

THE COURT: Well, I undefstand that, but it wasn't.

So the Court 51gned it without -- Judge Welmaker, as
administrative judge at that time,'signed the order
granting the relief requested by your client without
notice to a party who was objecting, whetbér or not he hed

valid grounds or not, and noticed you that he had. And,

now, I'm not.seying you did anYthing.wrong. But, I mean,

- he flled -— he attempted to flle his appllcatlon.

I mean, do you have any- doubt that what Mr. Alford
has said w1th respect to hlS‘flllng of the_objectlon to
the notlce of appllcatlon is incorrect?

MR. GILBERT: No, s;r.f.He sent me that.

- I'm just not sure that it really matters. Because -

the Court's‘dUty, uhder_the»stetﬁte, is to determine that

there's an arbitration award and it's been more than 90

~days.

THE COURT: Yes. And I'm more -concerned with the
Constitution'thatwprovides'due process; And so-maybe.this

statute -- you know, 3ust because 1t s a developlng area

~of law,rthe statute does not trump ‘the Constitution.

Whether or not he's right or.wrong,'I mean, whether or not

he's got a leg to stand on if he's -- you noticed him

_ properly, you did what you're supposed.to do, he said, I

don't agree with.you. And then the Court, because of the

10-CP-23-3793 ROA 116
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. reviewing the records right. He properly did it. And

contest it. I mean, he might be spitting in the wind, but

"issue. " If he had notice of this months ago, it's late. -

Qay thig thing worked, they donff know there's an objection.
 MR. GILBERT: I think it's an odd procedure. I kind
of view this as dpmesticating a foieign judgmeﬁt. It |
works kind of the éame way.
THE éOURT:. Yes. And people canAcontéét those. -
MR. GILBERT: I know. | |
THE COURT: ~And what I'm séying is he intended to

contest it. And he made -—,I‘think properly if I'm
tﬁrough no fault of his own, he was denied that'right to

he's given that right to do. ‘I mean, that's -~

MR. GILBERTr But then we get'back'to'the'tardiness

Itis veryllate.' L _
THE COURT: - No. I'm not talking about fighting the
underlying arbitratidn.award.' Thét's what you're: -
refegfiﬁg #é. | | |
MR{‘GiLBERT: ‘A motion for'rélief from judgméntjunde;
Rule 60(b) has to be timély. This isn't timely.
| THE COURT: Wéli, he.didn't get -- |
Well, whj_did you wait so loné? Whét's the problem
with that? | |

MR. ALFORD: Because we didn't know about it.

10-CP-23- 3793 ROA 117
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has the letter,.so he has to have the order,

There was no staple mark in it. So I know it wasn't
attached with a staple.
MR. GILBERT: Your Honor, I can testify that I put

the letter and the order . in an eﬁvelope_and sent them. He

THE COURT: As an aside, Mr. Gilbert, what are thej.
doing to correct these procedurél problems? Is thére.séme
sort of uniform e

MR. GILBERT: 'I.Q;ote-tQ'Jﬁdge Howard sometime ago
asking abputlprohulgation of rulesAby tﬁe Civii,Rules
Coﬁmission. He réséénded and thanked me for ny iﬁput and
we're working on the rules. WeFvé had some communica£ions
over the éastlfew month; about pﬁocedures thai we've been
following. I've received calls from two other firms
fegarding the probedures; because the élerks tell them
that we do‘itvaﬁd they'ie doing it, too. ."
| ~ So this is,acéepted practice. Like I said, I've
file& these arbitration awards 1,600 times over the>la$t
four years. And we very rarely have a problem.

THE COURT:- How many'objectiohs dojyou get?

MR. GILBERT: I've had three. N

THE COURT: What happened with the other two? '

MR. GILBERT: Mr. -Christianson's first caée is up on

appeal.

10-CP-23- 3793 ROA 118
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' MR. GILBERT A We’re all involved in that one,
MR.. ALFORD It goes to the issue of having a

merltorlous defense to this enrollment of a foreign

arbltratlon that there were 1ssues ralsed that it was not -

done in compllance w1th the rules.

. THE COURT: okayv.

<

'-MR;'GILBERT: The'third case settled with a‘discount.'

‘MR. ALFORD: I wlll also raise to this Court that I

had an MBNA case w1th a 31mllar set of facts. _ The Corn‘f

Law Flrm brought 1t ' We had 1t - I ve forgotten‘if’it :

'was'—— I thlnk it was Judge Couch ruled agalnst MBNA'

enrollment ) That oase.was,not appealed-

So to make a. statement that thls 1s a. slam dunk on -

3

‘jbehalf of MBNA 1s, clearly, erroneous.'

. MR GILBERT'* Your Honor, I dldn't say that
I understand the. area of law 1n £lux. and we ve been .
wrestllng Wlth thlS for a long tlme

- THE COURT : All rlght Apparently, I ve got a 50/50

'chance to get my name 1n the books agaln

What is. your merltorlous defense, Mr. Alford°ﬂ

MR. ALFORD: The same‘one-we'had-on the othersxand it

. may be -~ it may also be ——'we don't know 1f this 1s - 1f

thlS 1nvolves two accounts or 31m11ar accounts
MR. GILBERT:‘ There are*two, Your Honor

MR. ALFORD: Well, we don't have any informatlon

-3793 ROA',119".
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STATE OF SOUTH CAROLINA

: ) IN THE COURT OF COMMON PLEAS
. ) .
: COUNT'Y OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
‘Mark Christianson, ) CIVIL ACTION NUMBER: 10-CP-23-3793
- Plaintiff, ) o ' : '
. ) - DEFENDANT’S BRIEF
. 'vs_' ) o ' .
- MBNA Amenca Bank NA - )
)
Defendant )
)

a The above-captmned matte1 s an actzon 1n eqmty pendmg befoxe thlS Coult Stated-,

' :snnply, Plamtlff Malk Clmshanson seeks a second bite at the app]e in thls htlgatmn which haS’ 3

aheady been dlsposed of by the Supleme Cout’t See E}dnblt I Memmandum Opnnon 2010- N

o MO 003 Smce commencement of the cése sub 1ud1ce in 2010, Plamtxff has not conducted any

. dlscove1 Vs obtamed any swom testnnony or plowded any othe1 basis f01 demonstr atmg why the

- order of the Supreme Coufc should not govem the final adjudlcatlon of -the pames d1spute ’
' Acco1dmgly Defendant MBNA Amenca Bank NA lespectfully requests '(hlS Comt dlSllllSS the_

']-case

FACTS/PRO CEDURAL BACKGROUND

Defendant obtamed an a1b1trat10n award for sums owed by Plaln’nff 1elat1ng to cr edlt debt‘ "

' via an 1ndependent arbltt‘atton panel. Defendant t_hereafter served, a Notlceof Apphcatlon to

~ Confirm Arbitretion. Award .onA Plaintiff in"SQuth Carolina. The Circuit‘ Court ultimately

executed an Order, confirming the arbitration award.) The Order was docketed by the Clerk of

Court in Greenville County on June 21, 2006. Plaintiff moved to vacate the Order via Rule

l Styied as MBNA America Bank v. Mark Christianson, 2006-CP-23-3740.
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3 60(b), SCRCP on July 17, 2007 - more than a year after the'Order‘ was entered by .the Clerk. The
Cn cuit Court demed the motion on October 1, 2007, as untimely filed.”

Plamt1ff appealed the Cncmt Coult s Judgment to the COUl’t of Appeals The matter was

-'ultunately transferred to the Sup1eme Coult whlch disposed of the matte1 Spec1ﬁcally,_

| followmg.oral argument, Plamtxff’ S appeal,was dISpOSGd of via a one paragraph Rule 220(b)(1),
SCACR Memorandum Order, -which affirmed the -Circuit Court’s previous order. Rule

- 220b)(1), SC'ACR'sta’tes:

(1) The Supxeme Court may ﬁle(a memorandum opnnon dlsnnssmg an appeal
affirming or reversing the judgment appealed from, or granting other appropriate
relief when, in unanimous decision, the Supreme Court detenmnes that a
published opinion would have no precedential value and any one or more of the
" following circumstances exists and is dispositive of issues submitted.to the Court
for decision: (A) that a judgment of the trial court is based on findings of fact
which are or are not clearly erroneous; (B) that the evidence to support a juxy '
verdict is or is not insufficient; (C) that the order of an administrative agency is or
is not supported by such quantum of evidence as prescribed by the statute or law
- -unde1 which Judlcxal review 1s penmtted or (D) that no errvor of law appears.-

(emphasis added);
- ISSUES

I. ° Whether Plaintiff’s Rule 60(b), SCRCP Independent Action is Barred by
Res Judmata” _ ‘ , : '

II. ‘Whether Plamtlff’s Rule 60(b) SCRCP Independent Act10n is Baned as
- Untimely?

1. Whether Plamtsz’s Second Tluough Flﬁh Causes of Action are Baned as
Untunely? .

IV Whethel Plaintiff Has Proffered Sufficient BEvidence to Support His .
: * Liability and/or Damages Averments.in His Second Through Fifth Causes
of Action? -

2 Defendant is represented in this action by Collins & Lacy, P.C. Collins & Lacy was retained

by Defendant to argue the appeal in the previous action to the Supreme Court. However, the
firm did not brief the case to the appellate court or handle any matters at the trial court level
" Those matters were handled by a d1ffe1 ent firm. ‘
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LAW/ANATLYSIS
" L ResJ udicata Precludes Plaintiff from Obtaining Relief Sought-in His Indep‘eﬁent Action

The 1nstant case is premlsed upon Plaintiff’s belief that he is entitled to bring a separate

action at this stage via Rule 60, SCRCP known as an “Iudependent Actzon ” Even if Plamtlff’s |

interpretation of Rule 60, SCRCP is correct concenung hlS ablhty to now pursue relief by way of

a sepa1 ate mdepenent action, the record cleaxly 1eveals Plaintiff has already sought relief via

" Rule 60(b), SCRCP and was unsuccessful See Exhibit 1. For thxswason Defendant asserts this:

Independent Action is inerely suecesswe .m nature and is therefore precluded by virtue of res
.~ judica.
Our case law 'cqncemin‘g‘ res judicata is ‘quite clear, Specifically, the doetrine of res

judicata acts pfev’ents-the re&i’tigation of issues previously litigated or which might have been

htlgated in ‘the’ fust actxon See Mungo V. Rental Uniform Srv. of Flozence 383 S C 2'70 284 '

678 S.E. 2d 825 832 (Ct. App 2009) (citing and quotmg Estndge V. Joslvn Clalk Connols Ine.,

325 S.C. 532 540 482 S, E2d 571, 581 (Ct App. 1997) As exphcaled Wltlnn Owenoy

Owens Connng Fiber glas 313 S.C. 181, 437 S E.2d 130 (Ct App. 1993), this doctmne lequues‘

the satlsfactlon of three essentlal elements (1) the Judgment ‘must be final,. vahd and on the
merz‘ts; VI(2) the pames.m ‘tlye subsequel;t action must be 1dentlcal to thosenra the first; and (3) the
| se}co'ﬁd action 111est invql\vfe méf@r properly included ie the ﬁJ‘et action. Id. at 183, 437'S;E.‘2dt at
| 131. | |

Applying the Qwneby factore, it is inarguable that res judicata is applicable as a basis for
dismissal of Plaintiff’s Independent.Action in the instant ease.‘ Plaintiff has previously attacked
"the v.alidity of the Circuit Court’s judgment and h.as.already asserted its arguments regarding due

process, efc. Plaintiff continued to assert its position to no avail to the Supreme Court. The case
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at bar is merely a reprisal of the prior litigation. Close comparison of Plaintiff’s briefing to the
appellate tribunal and Plaintiff’s pleadings fn the instant action reveal that circumstance to be

_true See Exhibit 2, Plaintiff’s Initial (Appellate) Bnef

The issues and axguments possessed by Plaintiff have been ar gued and ruled upon by the

court of Tast resmt in South Carolina, Plaintiff is not entitled to re—hash this dlspute via brand

new litigation. The matter has been ended with finality; accordingiyi,-this Couwrt should not

permit the matter to be repn'sed.

II Plaintiff’s Pursuit of Rehef via Rule 60(b), SCRCP Independent Action is Untlmelv

: Rule 60, SCRCP states the fol]owmg

(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence;
Fraud, etc. On motion and upon such terms as are just, the court may relieve a

. party or his legal representative from a final judgment, 01der or proceeding for
the following reasons:

- (1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence which by due diligence could not have been’
discovered in time to move for a new trial under Rule 59(b);

- (3) fraud, misrepresentation, or other misconduct of an adverse party;
(4) the judgment is void; ‘

(5) the judgment has been satisfied, released, or discharged, or a prior
Judgment upon which it is based has been reversed or otherwise vacated,
or it is no longer equitable that the judgment should have plospectwe
application.

The motion shall be made wHIun a reasonable time, and for reasons (1),.(2), and
- (3) not more than one year after the judgment, order or proceeding was entered or -
taken. A motion under this subdivision (b) does not affect the finality of a
judgment or suspend its operation. This rule does not limit the power of a court
to entertain an independent action to relieve a party from a judgment, order.
or proceeding, or to set aside a judgment for fraud upon the court. During the
pendency of an appeal, leave to make the motion must be obtained from the
- appellate court, Writs of coram nobis, coram vobis, audita querela, and bills of
review and bills in the nature of a bill of review, are abolished, and the procedure
for obtaining any relief from a judgment shall be by motion as prescribed in these
.rules or by an independent action.

(emphasis added).
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In the instant case, Plaintiff has commenced an “Independent Action” to seek relief from

the Circuit Court’s June 21, 2006, Order, which conﬁnhéd the arbitration award. However, it

not clear from the pleadings filed in the case at bar what particﬁlar ground found within the

-

subsections of Rule 60(b), SCRCP is the basis for his pursuit. Plaintiffs identiﬁcatién with

certainty which subsection(s) are implicated in his Independent Action was necessary and is

- paramount to this Court’s analysis. Notwithstanding this failure, upon review of the pleadings, |

: ‘Defendant believes Plaintiff is asserting grounds relating to Rule 60(b)(3), SCRCP. ‘
The language of the rule clearly cb11teinplat¢s that'inotions based on (b)(1) through (3)
should be brought within a year of jﬁdgment. Plaintiff did not do t_hat. Defendant therefore

maintains that an Independent Action on any of these grounds at this pdillt in time would be

inequitable. While there is-no é_peciﬁed time limit for bringing an independent action for relief -

from judgment, a party should not be able to avoid the one year time limit simp\ly by

comunencing an independent action seeking the same relief. Mt. Ivy Press, LP v. Defonseca, 937
N.E.2d 501, 508-09- (Mass. App. Ct. 2010) (reviewing timeliness of Rule 60(b) independenf
action). ’ |

Alternatively, assuming that Plaintiff has somehow asserted grounds that permit him to

| seek Rule 60(b), SCRCP relief after the one year time limit, his pursuit of such frelief in 2010 was

nevertheless untimely because of unreasonable and inexcusable deiay. See Waller v. State Dep’t

of Health & Welfare, 192 P.3d 1058, 1063-64 (Idaho 2008) (“There is no express time limit for

an independent action to relieve a party from judgment. The power of the courts to entertain

such an action is inherent, and is not, therefore, subject to the time limitations imposed by

LR.CP. 60(b). The independent action must, however be brought within a “yeasonable

time.”) (internal citations omitted). Plaintiff commencement of an Independent Action four
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years efter entry of the arbitration award .was not within a “reasonable time” and there has been
1o showing to the contrary by‘Plaintiff to suppoﬁ a differént hoIding by this Cou_lt.3
‘ IIII. Plaintiff’s Second, Third, Fourth' and-Fifth Causes of Action are Time—Betr’red
As noted in Sectmn IT of this Law/Analysxs the Circuit Court’s judgment in this action
) was dated Tune 21, 2006 Plamt1ff commenced the instant suxt on May 13, 2010, wlnch was
.j' almost 4 years after the axbltxatwn entry Judgment was rendeted In addition to assertmg a Rtlle
60(b), SCRCP-based Independent Act1on Plaintiff asserted 4 addltlonal causes of action, which
' «...aver the followmg wolation of the South Carolina Uniform Trade. Practices Act and South
. Carolina Consumer Prot:'echon Code; 'Abuse' of .Pr'oc"ess; and Negligence. »_Review“of the

~pleadings indicates these additional claims clearly arise from Defendant’si 2006 pursuit of the

entry of the arbitration award. Thérefore, treating ‘June 21; 2006 as the trigger- date for a -

V subsequent action against Defendant on the above-described gro_unds,4 it would appear such

- claims are time barred.’ “Thus, this Court should dismiss these ¢laims as untimely. .

3 The fact that there was an appeal to the COUI’t of Appeals/Sup1 eme Comt plowdes no safe

S harbor. That is because as a rule, the time to pursue relief via Rule 60(b), SCRCP is not tolled or

suspended by an appeal E.g., King v. First Am. Investigations, Inc., 287 F.3d 91, 94 (2d Cir.

_ 2002) (citing a multitude of cases supporting the holding that appeal does not toll the one-year

‘ hmltanons penod for ﬁhng a Rul € 60(b) 1n0t10n)

_Assuming, arggendo, Plaintiff’s Second ‘through Fifth Causes of Action are cognizable.

Defendant does not concede or otherwise consent that Plaintiff’s additional causes of action are
in fact legally colorable in this matter, Further, other than 'make broad averments in his

* pleadings, Plaintiff has done nothing to actually prosecute these actions. It is axiomatic that a

. plaintiff must do more than just rest on his pleadmgs to survive an assault by a defendant seeking
dismissal.

~° The fact thét Plaintiff filed a Rule 60(b), SCRCP motion in 2007 does not rescue him from
Defendant’s timeliness argument. The jurisprudence supports the proposition that Rule 60(b)

does not operate to enable a plamtlff to toll the statute of lnmtattons See Benjamin v. Wilson,
1988 WL 113357 (E.D.Pa. 1988)
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Defendant further. asserts there is an'absehc_(_a of credible and reliable® evidence profféred .

t‘d’this Com’t‘ to guppofr the elements of Pléinitff’_; claimé and/or Plaintiff’s alleged damég’eé as it
relates to ’Ehe Second ‘thro_u'gh Fiftﬁ Causes of Action.

Defendant ‘additionally notes there is no festiniony by gﬁy non self-serving witness to
Suppqrc'PlaintifPs prosecution bf these claixl}é; which Defendant maintains is fatal to Plaintiffs

case. -

CONCLUSION

-~ For the reasons stated heréin, Defendant respectfully 15equests"tlﬁs Coﬁit disiniss the

S

Defendant further avers there is an absence of credible proof in the form of reliable testinﬁony to

. support Plaintiffs h'ab‘ilfty and/or damages "cy_la_ims.'f

[SIGNATURE PAGE ATTACHED] .

6 Along with. his Brief and the Supreme Court Record on Appeal, Plaintiff has apparently
submitted a complaint filed in Minnesota in 2009 against the National Arbitration Forum et al as
support for his pursuit of relief. The Minnesota defendants are not parties in the instant action.
There was no corresponding order filed, which demonstrates a disposition that would be
favorable to Plaintiff’s arguments. Further, pleadings are obviously not proof of anything.
Accordingly, Defendant asserts the Minnesota complaint should be disregarded by this Court.

7

instant case by virtue: (1) the doctrine of res jtidiéata; (2) the untimeliness of Plaintiff’s claims.
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~ THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY

PROCEEDING EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLIN
In The Supleme Couxt o

- 'MBNA'America Bank, N.A.., ‘ Reépondm&t,

V.

] Mark‘C‘hris'tianson,. - ) Appéllant.{j " -

» Appea_l from ,Greenidllc Counfy ;
'Edward W. Miller, Circuit Court Judge

‘Memorandum Opinion No 20]0 MO-003 ,
Heard IanuaLy 5,2010 - Filed Feblualy 1,2010

 AFFIRMED

David Chaz les Alfmd of. Spaltanbmg, for Appe[lam

Christian Stegmaier, of Colhns & Lacy of Columbla fm
Respondent .
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- PER CURIAM: The decision of the circuit court is affirmed pursuant to
-~ Rule 220(b)(1) of the South Carolina Appellate: Court Rules and the

- following authority: K&A Acquisition Group, L.L.C. v. Island Pointe,
L.L.C., 383 S.C. 563; 682 S.E.2d 252 (2009) (issues must be ruled upon to be
preserved for appellate review); Metts v. Mims, 384 S.C. 491, 682 SE2d =
813.(2009) (subject matter jurisdiction. refets to the court's "power to hear and
determine cases of the general class to Wthh the proceedings in question

bel ong") : :

AFFIRMED

- TOAL, CJ PLEICONm,‘BEATTY;KiTTREDGE and
HEARN JJ., concur I .o o

Received in Filing

FE8 05 20
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STATEMENT OF THE ISSUES

The Tnal Court erred in denymg Appenant Defendants Motion for |

relief from judgment.

The Tnai Court erred in upholdang the judgment as the enrollment '
of the fprergn judgment was improper in the nnltnal,ﬂhr_xgvof the

Application for the foreign judgment and service was improper. -
The Trial Court erred in denying Defendant's motion. as Plaintiff
faited to properly advise the Court of the Objectlon ﬁled by

" Defendant to the Application. -

The Tnal Court erred as lack of subject matter le’ISdICt!Oﬂ which

would sustam Defendant's Motlon can be ralsed at any txme and.

the TrlaI!_Court failed to consider Appellant Defendant's arguments.
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STATEMENT OF THE CASE

Absent any Civil Cover Sheet, or caption a'ssigned by the Clerk of Court,
MBNA served a Notlce of Application to Confirm Arbitration Award dated May 3

2006 upon Defendant Christianson as shown by Affidavit of Service of the «

Greenville County Shenﬁ‘s Office. Serwce was effective May 16, 2006.

i is stgnrﬂcant to note that thrs service_ did not include any copy of the ‘
underlyrng arbrtratron award to be enrdlled, or the undertymg arbrtratron'

. agreement Further the Notrce of Application contarned as rts Captlon the entry -

- “Frle No. 237536 " NoCP number was assrgned
on’ June 1, 2006 Defendant through hrs counsel, attempted to file an

| | Objectron to Notrce of Apphcatron with servrce upon Ptarntlﬁ through its counset

Defendant’s counsel Davrd C Alford ‘filed his aft“davrt wzth accompanymg, ‘
drsctosure by the Office of the Clerk of Court for Greenwlte County that the fi iling - -

was not recorded absent an asszgnment of case Number

P[amtrff was served with the Ob;ectron on June 1 12008, as venf ed on. the-‘

Certrfrcate of Servrce

Despite :the Objfection, Ptaintiff-tnen' un’dertook'the following éotion:

| On June 13, 2006, Plamtn‘f f ted its Apphca’uon for Conf rmatron of

Arbrtratron Award, with attendant Civil Action Cover Sheet and a

certnfrce’re of service upon the Defendant, paid its $150 filing fee;

~Upon frlrng on’ June 13,72008, the Cterk of Court assrgned the‘

' App!rcatron the case number 2006-CP- 23 3740.

Plaintiff never attached its arbxtratron agreement or the arbrtratson award to any

of its. frtrngs
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With the Applic_a‘tion‘ P‘!aintiff'then fi ied a Motion” for enroliment ‘of the
arbitration award. On June 19 2006 the Clerk of Coun issued its form. Notice of

.Non -Jury Hearmg Date setting July 27 12006, as the date for the hearing. This

standard form inclades the foliowm_g !anguage for adherence\by Plaintiff:

IT IS THE MOVING PARTY'S RESPONSIBILITY TO NOTIFY ALL,
COUNSEL ANDIOR PARTIES OF THE DATE AND TIME OF THIS

MOT!ON HEARING

Desplte settlng the heanng date it.is beheved Plamtrff submltted a proposed.

‘order for the Couri This is substantrated by the Findings set out in the Order of

Court by the Honorable Edward Mrller dated 9/26/07 wherein the Flndmgs infg3 -

lnclude .

3 On June 2, 2006 Aﬁorney Grlbert [Plamnﬁ’s counse{] sentan

Afﬂdavxt of Serwce an Application for Conf rmation of Arbitration =

‘ Award A Cemfrcate of Service, a proposed Order of Court and a
: Ri (mg fee to the Cierk of Court thh a copy to Mark Chnstranson

- No heanng was heid Instead the Honorable GE Welmaker rssued its Order of_ o
6/16/08, enrolimg a Judgment obtamed by Plalnttff in the Natlonal Arbrtratron .

Forum as agalnst Defendant o

Foliowing the entry of the Order enrolling the judgment, on 'Jun'e.2_9, 20086,
Plaintiff then clocked with the Clerk of Court its purported copy of the underlying

arbitration agreem‘ent Itis signifcant to note that the filing was not served upon

the Defendant and was filed after the Court signed the proposed Order enromng ,

the judgment on June 16, 2006. Further, this filing is absent any supportmg
affidavit, or any other indicia showmg ‘the agreement even pertains to the

’ ADefendant

10-CP-23- 3793 ROA 136




As set out In Defendant l}/lark Christianson Affidavit, Appeliant never received ~

" “notice of the hearlhg or any other communjcation regardlng the proposed Order

or the entry of the: Order, until he .attempted to refinance hrs mortgage and WaS' «

.mformed of the enrolled judgment

Defendant t'led hls Motion to vacate' the judgment. Defendant filed his Motlon
and supporting . Memorandum along with the supportmg atfldavrt of Mark
. Chnstranson and of his counsel Davrd C. Alford.

‘In response to the Motion, Respondent filed its Me_moranddm of Law. With -

that Memorandr}mt Plaintiff attached its copy of the Award is'sued by the National

Arbitration Forum Thls is the first record of such Order issued by the Arbitration . -

Aproceedlng

. Also attached to MBNA ] Memorandum is a letter addressed to Defendantsﬂ »
" counsel, dated March 5, 2007 concermng another matter that was before the

~ Court of Appeals | This letter is from Plaintiff's counsel and addresses a Return’ |
" to Respondents Motron to Drsmrss an Appeal filed by ‘this same- Plaintiff in

: another matter (see MBNA v. Chnstlanson (Oplnron No. 4349 Heard February.5, :

| 2008 — Frled March 4 2008) dealmg wrth an unsuccessful appeal by MBNA to

overturn a tnal codrt ordet denying enrollment of arbrtratlon

By Aff davrt of Defendants counsel Davad C. Alford counse! demes recervrng a

copy of any hearmg in this matter nor the Order issued by the Court nor the
Order purportedly attached to the March 5 letter. ‘

! This referenced appea! involved the same parties, denying the enroliment of an arbitration award on
another matter involving arbitration, -
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Following a hearing on Seplember 6, 2007, the Honorable Edward Mlllerlssped
~ his Order on 9/26/07 denylng Defendant’s Motlon to vacate the ;udgment and
this Appeal followed o '

ARGUMENT

I The Trlal Court~ erred in denylng Appellant Defendant‘s Motlon for relief
from Judgment i "

ln summary, MBNA ﬁled its Notlce of Appllcatlon [for enrollment of an '_

arbltratlon award] on. Defendant with no caption; ‘and absent any f:lmg with -
" the Clerk of Court., When Defendant aﬁempted to file an Objection, the

ijectionbould not-be clocked into the record because of the absence of a -
' Caption numbel: Then, despite being served with the ijectiOn, MBNA failed
o disclose to the'EOQrt that it received an Objection. Latér, MBNA clocks'in a

" Civil Cover shest, ‘a Motion to en'roll the judgment, but MBNA never sends a
Notice of Hearing'date as randated by the Clerk's .ofﬁce.’ Instead, MBNA
‘'submits a form order fprlts enroliment of a judgment for the Court to sign, all
the whlle falllng to advise the Court of any Ob]ectlon fi led by the Defendant :
SeeTrp3l10p7l13 ' '

This procedulal hiétory Atar‘ns' the Rules of Civil' Procedure, andf‘ any

semblance to procedural or substantlve‘ due process, on its head.

" The Trlal Court properly recogmzed the troubling aspect of this

hlstory Despite recognizing this troubling aspect, the Trial Court erred as

* amatter of law in denying to vacate the enroliment of the arbitration award.
As acknpwledged by the Trial Court, this particular procedural history .

" denies Mr: Christianson due process of law. He filed his objectlovn [to

the application to enroll the a_rbltratlon judgment]. kHe_was not given

an opportunity to be heard.

i
)
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Tr. p. 144, | 19-22. See also the ‘comments by the Trial Court p, 10, I‘. 8-13; p.
14, 1. 15— p. 19; [} 12; p. 21, 1. 6 — p. 22,'l. 19; See also Order of October 1,

- 2007, page. 2 ‘(“l;éxpress[ing} concern regarding the lack of a - uniform .
- i
]

procedure ....[and] [t}he estab!xshment of umform procedures would serve to

protect the pames due process rights.”)

More troubling,% the Trial Court recognized that this matter would be
appealéd, co’mme{wting “[alpparently, I've got a 50/50 chance to get my name
in the books againy” Tr. P. 22, I. 18-19 Seé discussion in the entire Transcript,
as to the pfocedurél aspects that trouble the Trial Court,

Finally, the 3Ordjer' of October 1, 2008, denie.s‘the.mofion under Rule A60(b)
finding the motibn was not timely filed. Order of October 1, 2006, at2. There
was no discussio}w iﬁ the trénscﬁpt concerning the mériiorioué defense,
" although the issué of lack of subject matter j‘ur_is'diction was raised in the
‘Motion fo.\}abate, -The only notice relied upon by MBNA and the Court is a

letter to Defendant's counsel regarding another maiter.on appeal.
Rule 60(b), SCRCP, reads

(b)‘ Mistakes; Inadvertence; Excusable Neglect'; ‘Newly Discovered

. Evidence; Fraud, etc. On motion ahd upon such terms as are just,

the court may relieve a party or his legal representatlve from a fna! '

~ judgment, order, or proceedmg for the following reasons:
(1) mnstake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could not
~ have been diébpvered in time to move for a new trial under Rule
59(b); -

(3) fraud, misrepresentation, or other misconduct of an adverse -

party;
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(4) the udgment is void;

(5) the udgment has been satrsfred released or drscharged ora
prior Judgment upon Wthh it is based has been reversed or otherwise
vacated, or it is no Ionger equrtable that the judgment should have
‘prospectrve apphcatron

The motron shall be made wrthrn ‘a reasonable time, and for_

‘ reasons (1), (2) .and (3) not more than one year after the judgment
order or proceedmg was entered or taken. A mot:on under this
subdrvrsron (b) does not affect the fi nahty of a judgment or suspend '
- its operathn. This rule dées not limit the power ofa court to entertain ,
an.independen’;_ action to re!ieve: a parly from.a jddgment, drder,'or
proceediné, or to set aside‘ a judgment fo'r fraud upon the court.
During the; pendency of an appeal, leave fo make thevmotion,'must’ be
* obtained from the appellate court. Writs of coram nobis, coram vobis,
| éudita quereia and bills of review and bills‘ in the nature of a biri of
‘ revrew are abollshed and the procedure for obtammg any relief from
a Judgment shall be by motion as presonbed in these rufes or by an

rndependent action:

Defendant was: never served with the Order-of June“iS 2006 Moredver '
rarsmg lack of sub}ect mat‘rer jurisdiction would render the judgment void, and'

this basis is not subject to the one year constraint.

This is the essence of the prooedural and substantive due process that
Appellant was deriied.
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Il. The Trial Court' erred in Vaoating the- judgmeht as the enrollment of the
foreign judgment was improper in the initial frlmg of the Application for the
. forergn Judgment and service was rmproper

The process for frhng and servmg an Apphcatlon to enroll a forelgn arbitration

i award is’ not precise. The SCRCP is not clear on whether the filing of such'
' Apphcatron is a p!eadrng However the Notice of Applrcatron filed by Plamtrh‘ .
asserts the fi ]mg rs made pursuant to the SC Umform Arbrtratron Act SC Code -

15- 48 10 et seq.
The SC UAA: re'ads‘in pértinent section:

§ 15-48-170. Applications fo court,

 Exceépt as otherwise provided- ah applioation to the court under this

Chapter shall be by motion and shall be heard in the manner and upon |

: \the notice provrded by law or rule of court for the makrng and. hearrng

of motions. Unless the p,arfres,have agre_ed otherwise, nof/ce of

an initial application’fofan order Shalf be served in the manner - |

prowded by law for the serwce ofa summons in an actron
Emphasrs added - ‘ a

Rule 3, SCRCP, goveme"rhe‘commencement of -an 'aotion and states the
'proceedrngs are commenced when the summons and complamt are filed wrth the
Clerk of Court Thus, there can be no service of the pleadings until the matter
has been clocked with the Clerk.. It is ‘undisputed that the only notice to
Defendant Appe.llant'of the Application was the Notice of App/ication,
which was never clocked with the Clerk of Court prior to service,

‘ ' N
in Vio!ation of SC Code 15-48-170, nehher the Notice of Aoplica’rion nor the
AppiicatiOn itself was clocked into the Clerk of Court’s office until June 13, 2_007.
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Both services, the Greenviile Sheriff on May 11‘(the Noti"ce‘of Application) and

the purported marlmg on May 30 (the Applrcatron) were “served” pnor to any filing -

with the Clerk of Court ofﬂce o .

As a.sser’[edé in Defendant Appeilant Memorandum: ‘ . |

- The Cert:ﬁcate of Servrce completed by the Greenvrlle County Shenff o
- Offi ce contams “case No; 237536” Thls certrf cate shows service on May;

11 and executed by the Shenff’s Oﬁ“ ce on May 16.° The copy “clocked” i in... : 7

- June 13 2006 contalns the stamped Clerk of Court captlon 2006-CP- 23- L
- 3740. The “case no 237536” referenced and reﬂectrng ‘the document S

' . Alserved by the Sheriffs department is for a prior case MBNA V. Chnstranson

2005 -CP-23- 7536 This case denled the arbrtratlon ﬂlmg by MBNA (not. o
sure if omerent accounts as nothmg has been presented to differentiate this

- matter, with the prror Chnsttanson matter) which MBNA had on appeal at
o that time. - The certrfrcate is attached with the * case no " and caption crrcled.

MBNA farled to comply with. any of the rules m enrollmg its arbrtra’uon»‘
Judgment and farled to ‘comply Wlth any ‘service requrrement Thrs rsafatal flaw,
. and any enro[lment should be denred ‘

MBNA admrts the iack of certamty in the fi hng of these type of forergn

. arbrtratron awards*' See Tr. p. 8, . 6- p. 9. 1. 12. (admitting: there are “no rules

. governrng the appircatron for conﬁrmatlon and that “the initial procedure of fi ifing

the apphcatxon is not worklng My

? As argued at the hearing, its unclear whether this arbitration award is for the same award as in a prior
matter between the parties, or for a different account. See Tr. 3, 1.19-24.

12

10-CP-23-3793 ROA 142 |



L. The Trial Court;erred in .denying Defendant’s motion as Plaintiff failed to
properly advrse the Court of the ObjeCtJOFI filed by Defendant to the

Apphcatron

!

Attorneys are o'ft" cers of the Court. Attorneys are subject to Rule 407

Rules of Professronal Conduct ‘and specrfrcally Rule. 3, 3(d) Candor Toward

the Tribunal.  Apparently, MBNA counsel’ acknowledged recelvmg the
'.Objectionts'en/ed by Defendant, but failed to.so inform the Court when it
decided to submrt 1ts proposed order for the ;udgment MBNA counset stated
to the Trial Court | '

On June 5’h ‘we recerved the objection to the notice of apphcat:on 1

assumed it had been filed with the Clerk. | only learned very recent!y
. that this was! not the case. On June 16", Judge Wetmaker srgned the
' order of court confi irming the arbitration. ' '
' Tr D. 9,121 25 '

" Further, MBNA adr%nits )

And we had already serit the application for filing at that point fupon

receiving the: ObjeCtion}. There are some unfortunate timing issues in - -

fhls case.” :
CTr p 14 124(emphasrs added)

It is rnterestrng to question how counsei could ' ‘assume” it had been filed

with the Clerk: when MBNA never had filed anything with the Clerk’s office
until June 13, Obvroosly, counsel never informed the Court of the Objection it '

‘had received desgpiite submitting a‘pro'posedf‘order. But despite its admission

to knowing of the Objection being filed, MBNA then dismisses the appearance -

of counsel or the Objection itself;by arguing as foliows:
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" Now; we sent the appliéation to- Mr.. Christianson on- June'z“d'of
last year. At that pomt Mr. Alford [Chnstlanson s attorney] was not in the.
case Judge Weimaker signed the order. it was sent to the Clerk for
_ ﬂhng It was d:stnbuted by the Clerk. | had nothing to do wrth that |
T p 10., l 17- 21 ' ‘

MBNA had kno{w!edge of the Objection and ‘appearance by counsel, yet

- MBNA failed to pré\/ide any copy of the proposed order, or other documents, -

. submitted:to the, Qburt to oppoging"cou‘nsel or thejDefendant.

MBNA counsel acknowledges that the ’appiicationsr, to enroll -arbitration

awards is in the "dévelopment stage.” Tr. p. 10, 1.7-8. and further admits

Now,_ in :some.- counties, when that ord‘er,‘[referring' {o Judge '

Welmaker's, order enrolling the judgment] is return_éd, they notify all

parties. | ! fonnd out recently that Greenville County does not so tha’t

‘This is one of the reasons we need rules govammg this procedure
Tr. p. 10., 1. 22-25 (emphasrs added)

| , MBNA'S defense to its. shabby procedural process is to shrug off any

- concern as only unfortunate tlmmg rssues

'MBNA places a}i burden on notification upon the Clerk of Court. Hoviever,

its service on Defandant was prior to any filing with the Clerk. It submitted a
proposed order fof Judge Welmaker to sign then never bothered to inform the

Trial Court it had received an O{bjection...;abdica'ting its Rule of Professional
Responsibility in hope the Clerk of Court would so inform the Trial Court, . -

‘Finally, even though MBNA admits the Clerk's office never served the

Order enrolling the judgment, MBNA relies upon the inclusion in.a-letter {o

Defendant’s counsel concerning another matter on appeal, as notrce of the
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enrolled Order.. See letter Exhibit to MBNA Memorandum of Law, letter dated -

March 5, 20_07 from Edward Gilbé'rt_ to David C. Alford. See also Afﬁdavit of
David C. Alford. However, as the Objection never could be clocked, counsel

could not be counsel of record, and the Order was never served upon

Christianson. Chr-:’istianson was informed of the entry of the judgment when

‘he attempted to refinance his residence. See Affidavit of Christianson. -

This is a sham proceedlng and the Trial Court erred in denymg Appellant’s

‘Motron to vaoate

. lV The Trial Court erred as lack of subject matter jurtsdlction which would
sustam Defendant’s Mot:on can be rarsed at any trme and the Court

farted to oonsrder Appellant Defendant S arguments

A recent case is semmal with-respect to the process mvotvmg enrot!ment of '

a forelgn arbrtrat!on award and speorfrcatly an award obtained by MBNA
~ before' the Natlonal Arbltratzon Forum., MBNA v. Christianson (Opinion No.
- 4349 Heard February 5 2008 Filed-March 4 2008)

‘Before a circuit court conf rms an ‘arbitration award subject to the, ’
Federat Arbrtratron Act there must be evrdence of-an arbltratton,.
agreement 9U.S.CA.§13 (1999)

At no time prior, to th‘e Trial Court signtng the proposed order on June 16,
2008, did MBNA attach with the original fmngs any copy of the underlymg :
arbrtratron agreement Further, MBNA had not submitted the award.

* This referenced appeal}nvolves' the same parties, denied the enrollment of an arbitration award on another

. matter involving arbitratjon.
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- Only after thé Order of June 16, 2006 was signed, did MBNA submit to

‘the clerk of couri for -filing a purported arbi’rration agreement. _This
“Agreement’ is not sxgned has no affrdavrt and has no indicia that it even -
apphes to this Defendant

-

-This issue is one of first impression. The Christianson case cited was

reCenfly i'ss'ued by this Court of Appeals: While not specif ically argued before
the Trra! Court but rarsed in his Objec’uon to the enrollment of the award,
' ‘Appellant attempted to- ra!se lack of subject ma’rter Junedrctson as a basrs to

- object to the enrollment of the award. This issue was never reached by the

Trial Court

As set out: m the procedural hrstory, and as runmng afoul of the

ﬂ requrrements recognized in Chnsfranson the failure to attach the underIymg ,

V arbitration agreement and the arbrtra’uon award when' first enrollmg the
apph_cation for enroliment of the.award is fatal. Neither of these documents
was attached. The arbitration agreement was sub‘nﬁit’red absent any affi dav'ir
or any other mdrma ’rhat it was enforceab!e as agamst this Appeltant and after

lthe order was signed by Judge Welmaker. ' '

Defendantv Appettant pro'oerly raieed lack of subjeet matter jurisdiction,

which was’ not addressed by the Trial Court. For this reason alone, .in \

considering Chnstranson it is enough to reverse the Trral Court in its order '

" denying the.vzacataon of the order enrolling judgment.

== = - — Conclusion - -

~The Trial Court made an error of law in denying Appellant's Motion to

vacate the Judgment, acknowledging this area is untested and fraught with perils
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.
\,:'

jeopardizing a debtors procedural and substantive due process nghts The Tnal'

Court acknow!edged xts “50/50 chanhce” In getting this rulmg right. In recogmzmg

this procedural uncertamty, the Trial Court should have. allowed Appellant to se{ '

out ifs. ob;echons sub}ect o, an informed and conSIdered hearing.

-'A

“This issue of conﬁrming' aroifretion awards absent the existence-of proof of

arbitration, and ignoring the debtors objechon to any arbitration agreement |

' appears to be the' coming wave if MBNA’S pos:tion s supported. MBNA hides
behmd the sanchty of a foreign arbmation forum to allow it to abuse the system.

This travesty was brought to this Court's aﬁenﬂon in the first Chnsuanson appeai :

,and this Court nghffuﬂy upheld the pnncxples of dua process

e Respeotfully submitted;

David C. Alfofd, P.C.
P, 0. Box 6326 .
© . Spartanburg, South Carolina 29304
(864) 574-0870 : B
, Counsel for Appellant Chnstranson ,
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I cerﬁfy that the Record on Appeal contains all matter proposed tb be included by
any of the parties and not any other material.

July 31, 2012

Other Counsel of Record:

Christian Stegmaier

PO Box 12487 _
Columbia, SC 29211
Attorney for the 'Respondent

s

" David C. Alford
. David C. Alford, P.C.
~ Attorney for the Appellant -

P.O. Box 6326

Spartanburg, South Carolina 29304 .
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