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STATEMENT OF THE ISSUES

The Trial Court erred in not finding extrinsic fraud by Respondent in
obtaining its Judgment

The Trial Court erred in flndlng Res Judicata barred Appellant from the

, requested relief.

~ The Trial Court erred in finding the requested relief as being untimely.



" ARGUMENT

l. ~The Trial Court erred in not finding extnnsnc fraud by Respondent in

obtalnlng |ts judgment.

In" its Order, the trlal court found that Plaintiff fanled to demonstrate )

" extrinsic fraud warrantlng rellef Order at 8 ROA 8.
Rule 60, SCRCP, reads in pertinent part
- The motio.n'shaill'be made within a reasonable time, and for 'reas_ons ), -

1(2), and (3)f not -more’ than one year after the judgment, order or

o proceeding was entered or taken. A motion under this subdivision (b)

does not affect the finality of a judgment or suspend its operation. This h

rule does not I|m|t the power of a court to entertam an mdependent

actlon to reheve a party from a judgment order, or proceedmg, or to_

set a5|de a. judgment for fraud upon the court. ‘During the pendency of T

‘an appeal, Ieave to make the: motlon must be obtalned from the appellate ~
court. Wnts of coram nobis, coram vobrs audlta querela and bills of ‘
review and bills in- the nature of a bill of review, are abolished, and the B
" _ procedure for obtalnlng any rehef from a Judgment shaII be by motion as
prescrlbed in these rules or by an mdependent actlon '

Emphasus added

" Hagy v. Pruitt 529 S.E.2 714, 339 S.C.-425 (2000) held.
[a] judgment mayibe »set aside on the ground of fraud only if the fraud is
“extrinsic” and not “intrinsic” [cite omitted] Extrinsic fraud is collateral or
external to the trial of the matter. [cite omitted] It is “fraud that induces a
'person not to present a case or deprives a person of the opportunity to
~ be heard.” ' “



' Id. At 717 (emphasis added)

' A review of Respondents conduct in enrolling the subject
arbitration award farled to comply not only with the rules of court for serving a
Complaint, but also in its correspondence to the Court....Andkin failing to advise _
the trial court of the czorrespondence'its counsel had recei\red from Appellant’s
counsel Instead of lnformlng the trial court of Appellants objection to the

enrollment Respondent obtained the enrollment

As an ofﬁcer of the Court, Respondent had a duty to advise the trial .

court that its correspondence was inaccurate.

in this instance, Respondent .wasnegligent'in filing and serving the
complaint and then requested e"ntry of the enroliment. When Respondent
received the notlce from Appellant as to. his obJectron and inability to clock in the

. Objection, Respondent falled to. advnse the trial court.

Even if Respondent acted in good faith in theoriginal fling and service,
~upon learning of the Appellants obJectlon there was a duty to advise the trial
' -court Respondent had a duty to disclose the after-acquired facts. See ERVIN's
' SOUTH CAROLINA REQUESTS- TO CHARGE Fraud §21-13, and Lawson v.
. Citizens $ Southern Nat'l Bank 259‘S.C. 477,-193 S.E.2d 1,24.(1972)" '

- Upon Iearnlng of the Appellants Objection, Respondents counsel had a -
duty to advise the trial court. SCACR Rule3.3(d), which reads ‘

In an ex parte proceedlng a lawyer shall inform the tnbunal of all materral
facts known to the lawyer that will enable the tnbunal to make an |nformed '

decision, whether or not the facts are adverse



‘ '_Cl'ea_rly, upon Iearning of Appellant‘s objection and the inability to clock the -
objection, Respondent’s counsel had a duty to advise the trial court. Instead,

Respondent was silent.

Respondent’s conduct was extrinsic fraud, and this matter was properly
~ raised by Appellant in this suit. The trial court erred in not recbgnizing the

extrinsic fraud prevalent in this suit.

The trial court erred in ﬂndlng the procedural hlstory did not rise to

extr|n5|c fraud

. The Trial Court erred in finding Res Judicata barred Appellant from

- the requested relief.

As cited in the trlaI court’s Order p. 4 (ROA 4) the elements for res'

Judlcata include

(1)The judghent must be final, valid and on the merits; (2) the parties
in the subsequent action must be identical to those in the first, and (3)
 the second actlon must involve matter. properly included in the first

actlon

The first appeal involved relief by motion, which was not timely filed.
“There was no adjudication on the merits of the appeal Further, in filing this
independent action, the court has the power to set.aside the Judgment for fraud,

an action mdependent of the motion.



Rule 60 specifically states:

"This rule does not limit the poWer of a court to entertain an
lndependent action to relleve a party from a judgment order, or.

i proceedlng, or to set aside a judgment for fraud upon the court.
“Res Judicata is not implicated in this suit.

The Order of the Honorable Edward W. Miller dated 9/26/07 (ROA
9)deny|ng Defendant’s Motion to vacate the Order enrolling the arbltratron award
was because the motron[was] not timely filed.” Order at 2 ROA 10 The merits
of the extrmsrc fraud have been adjudlcated

, :

The trlal court erred in barrlng the swt on the basrs of res Judlcata =

lll..' ~~ The Trial Court erred in finding the requested relief as being’

untimely. -

The tr|aI court found this su1t was ot brought tlmely, commentmg on four

years from the date of the orlglnal judgment. Order 5and 6 (ROA 5-6)

However as acknowledged by the trial court, there is no specmed

time Ilmlt for brlnglng an mdependent actlon 5 Order at 6 ROA 6

Followrng the Supreme Court affirming the prior suit order, this suit

followed There was no dilatory conduct by Appellant



CONCLUSION

- The underlying jud'gment was procured by conduct that makes a mockery of
civil proceduré, and most significantly, a défe'ndant’s right for opportun‘ity to be
heard. The silence by Reépondenf’s counsel upon receipt of Appellant’é
objectlon and failure to inform the trial court |s extnnsm fraud. This suit was

tlmely filed.

For the above'reésons,‘ the Order of the trial court should be reversed.

_Respectfully sub‘mitted,. :
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