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--~---------------
-- -------------------------------

STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

JUDGMENT IN A CIVIL CASE 

CASE NO: 2009CP1801602 

IN THE COURT OF COMMON PLEAS 

Jennifer Short vs. Lennar Carolinas Inc 

CHECK ONE: 

o JURy VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

o DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and 
a decision rendered. 

o ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; o Rule 4 I (a), 

SCRCP (Vol. Nonsuit); - 0 Rule 43 (k), SCRCP (Settled); 0 Other: __________ _ 

o ACTiON STRICKEN (CHECK REASON): o Rule 400) SCRep; o Bankruptcy: 

o Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; o Other: -

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

o Affirmed; 0 Reversed; 0 Remanded; o Other: _________________________________ _ 

NOTE: A TIORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRA TIVE AGENCY OF THE CIRCUIT COURT RULING IN TillS APPEAL. 

IT IS ORDERED AND ADJUDGED: ~ See attached order; o Statement of Judgment by the Court: 

Dated at St. George, South Carolina, this 30th day of Sept. 2011. 

_ Court Reporter: 

- Cheryl Graham, C erk of Court, By: Carolyn Ayer, 
Deputy 

This judgment was entered on the 30th day of Sept. 2011, and a copy mailed fIrst class this 30th day of Sept. 2011, 
to attorneys of record or to parties (when appearing pro se) as follows: 

John Edward Robinson Attorney At Law 36 Broad 
St. Charleston, SC 2940 I 

CPFORM4M 
SCCA SCRCP Fonn 4 Revised 0611008 
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Ellis Reed-Hill Lesemann Parker Poe Adams & 
Bernstein, LLP 200 Meeting St., Ste. 301 Charleston, 
SC 29401-3156 
Jenna K McGee Parker Poe Adams & Bernstein 200 



STATE OF SOUTII CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE FIRST JUDICIAL CIRCUIT 

CASE NO: 2009-CP-18-1602 

JENNIFER SHORT AND DAVID STOVER, ) ORDER DENYING DEFENDANT LENNAR 
) CAROLINAS, INC.'S MOTION TO 

Plaintiffs. ) COMPEL ARBITRATION AND TO STAY 
) PROCEEDINGS, OR, ALTERNATIVELY, 

vs. 

LENNAR CAROLINAS, INC., 
DON GALLOWAY HOMES, LLC, and 
LENNAR COMMUNITIES OF THE 
CAROLINAS, INC, 

Defendants. 

) TO DISMISS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

. ~ - ... 

,. 
I 

This matter came before the court on November 7, 2010, upon Defendant Lennar 

Carolinas, Inc.' s Motion to Compel Arbitration and to Stay Proceedings, or, 

Alternatively, to Dismiss. Present on behalf of the Plaintiffs was John Edward 

Robinson, Esquire. Present on behalf of Defendants was Jenna McGee, Esquire. 

FACTS 

This case arises out of alleged construction defects to a single-family home in 

Summerville, South Carolina. Plaintiffs purchased their home from the Defendant and 

have alleged a variety of defects with their home including improper framing, roofing, 

. improperly installed siding, windows, structural framing and concrete slab, violations 

of building codes, structural defects, as well as failing to~proper1y install various 

£lashings so as to prevent moisture intrusion into their home, all of which led to damage 

to their hO:qle. Plaintiffs believe that the arbitration cl~uses in the contract for the 
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purchase of the residence at issue are unconscionable and unenforceable and fail due to 

violation of various South Carolina legal standards. 

APPLICATION OF CASE LAW TO FACTS OF THE CASE 

In the instant case, Defendants seek to enforce an arbitration clause contained in 

the original home purchase agreement, which if enforced, would require Plaintiffs to 

take their civil claims to an arbitral forum. Plaintiffs specifically point to what they 

believe are one-sided terms in the clause, whether a home purchase should be subject to 

arbitral proceedings, the nature and scope of their damages; partial execution of the 

arbitration agreement, and issues related to conspicuousness of the arbih'ation clauses. 

Defendant further raises the issue of whether the Federal Arbitration Act (FAA) 

applies in this matter. 

A. Binding Authority Regarding Arbitration Law in South Carolina. 

Simpson v. MSA of Myrtle Beach, Inc. is the controlling case in this jurisdiction 

dealing with the unconscionability and enforcement of arbitration clauses in contracts 

of adhesion. 373 S.c. 14 (2007). 

In South Carolina, there is a strong presumption in favor of the validity of 

arbitration clauses. Id. at 24. However, arbitration is a matter of contract law and is 

available only when the parties involved contractuaUy agreed to arbitrate. Id. (citing 
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Towles v. United Healthcare Corp., 338 S.C 29, 37 (S.C App. 1999». Accordingly, a 

party may seek revocation of the contract under" such grounds as exist at law or in 

equity," including fraud,·duress, and unconscionability. 14,; S.C Code Ann. § 15-48-

10(a). Arbitration will be denied if a court determines no agreement to arbitrate 

existed. hl; S.C Code Ann. § 15-48-20(a). 

General contract principles of South Carolina law apply in the court's evaluation 

of the enforceability of an arbitration Clause. rd. (citing Munoz v. Green Tree Financial 

Corp., 343 S.C 531, 539 (2001». In South Carolina, unconscionability is defined as "the 

absence of meaningful choice on the part of one party due to one-sided contract 

provisions, together with terms that are so oppressive that no reasonable person would 

make them and no fair and honest person would accept them." Id. at 25 (citing 

Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C 544,554 (2004». If a 

court as a matter of law finds any clause of a contract to have been unconscionable at 

the time it 'Was made, the court may refuse to enforce the unconscionable clause, or so 

limit its application so as to avoid any unconscionable result. IfL S.C Code Ann. § 36-

2-302(1). 

Plaintiffs' contract clearly falls into the ambit of current legal authority. For 

reasons discussed below, this case properly follows a Simpson analysis. 
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B. Absence of a Meaningful Choice . 

Absence of meaningful choice generally deals with the fundamental fairness of 

the bargaining process.in the contract at issue. Id. (citing, generally, Carlson v. General 

Motors Corp., 883 F.2d287, 295 (4th Cir. 1989)). In determining whether a contract was 

"tainted by an absence of meaningful choice," courts should take into account "the 

nature of the injuries suffered by the plaintiff; whether the plaintiff is a substantial 

business concern; the relative disparity in the parties' bargaining power; the parties' 

relative sophistication; whether there is an element of surprise in the inclusion of the 

challenged clause; and the conspicuousness of the clause." Id. (citing Carlson, 883 F.2d 

at 293). 

In Simpson, the court analyzed an adhesion contract for the sale of an 

automobile. While the court first noted that such contracts are standard in the 

automobile industry, it also stated that this contract involved a "vehicle intended for 

use as Simpson's primary transportation, which is critically important in modern day 

society." Id. at 27. It also found that Simpson did not possess the business judgment 

necessary to "understand the implications of the arbitration agreement," and she did 

not have a lawyer present when she signed the document. Id. Furthermore, the court 

noted that the contract was "hastily" presented for signature. Id. 

Additionally, the arbitration clause in the contract in dispute in Simpson was 

embedded within the small print and was deemed "inconspicuous" by the court. Id. 
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Based on the foregoing; the court found that Simpson lacked a meaningful choice in 

agreeing to the arbitration clause. Id. at 28. 

Plaintiffs' purchase of a home is certainly more important than the purchase of a 

car, yet it is obvious that the parties had disparate bargaining agreement, that Lennar is 

a relatively sophisticated business entity while Plaintiffs are first-time homebuyers, that 

the terms for the arbitration clause are contained in a dense agreement, and that the . 

agreement was executed by only one of the Plaintiffs. 

Defendants argu~ that a non-signatory is bound by an arbitration agreement 

where that non-signatory seeks to enforce other provisions of the subject contract. 

However, However, Plaintiffs do not seek remedies on a breach of contract cause of 
'. 

action, but rather various tort-based claims, further analysis of the applicability of 

contract construction pr,incipals is not necessary. As~uming arguendo, that such 

arguments must be adclTessed, pursuant to Carolina Care Plan, Inc. v. United 

HealthCare Servs., Inc., :and its progeny, this Court may strike only those clauses that 

are unconscionable, rather than force recission or reconstruction of the entirety of the 

parties' agreement. In pursuit of mutuality of remedies, this Court removes only the 

applicability of the whole arbitration clause- not the entire contract of the parties. For 

the same reason,. any m~date that the parties be bound pursuant to the Federal 

Arbitration Act is void. As the entire arbitration clause is unconscionable, so is any 

patent language in Paragraph 7 purporting to bind the parties subject to the FAA. 

Furthermore, Defendant's arguments that this matter is governed by the FAA because 
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the subject house was prod?ced in "interstate commerce" are unavailing, as such a 

connection is merely tangential in light of the fact that the Plaintiffs, South Carolina 

residents, bought a house built in South Carolina, and the acts, omissions, and 

allegations of the Complaint all arise from a house built in South Carolina. Plaintiffs 

lacked meaningful choice in agreeing to the arbitration clause, and in the instance of co­

Plaintiff David Stover, there is an absence of evidence that he knew of the contract or 

arbitration clause at all. 

C. Oppressive and One Sided Terms 

In examining the nature of the terms of an arbitration -clause, the Simpson court 

specifically stated that they will continue to abide by precedent establishing that a lack 

of mutuality of remedy will not invalidate an arbitration agreement. Id. at 32. 

However, it also stated that the provision in Simpson's contract dictating that the 

dealer's judicial remedies supersede the consumer's arbitral remedies is II one-sided and 

oppressive and does not promote a neutral and unbiased arbitral forum." Id. 

In Ms. Short's contract, the arbitration clause in Paragraph 7 of the purchase 

agreement states that "Don Galloway Homes, LLC may bring an equitable judicial 

proceeding against you for an injunction or specific performance for any breach of 

unlawful action in connection with your obligations hereunder and this shall not 

constitute a waiver of its right to compel all claims that may be asserted against Don 

Galloway Homes, LLC to be arbitrated." If this language deeffis the company's remedy 
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as II superseding'~ the arbitral remedies of the consumer, the court could deem it one 

sided and oppressive, rendering it invalid. Moreover, in Paragraph 10 of the purchase 

agreement, it appears that the contract excludes implied remedies, including the 

implied warranty of habitability. 
: 

Defendants ar~e that Plaintiff's warranty claims and remedies would be the 

same in arbitration as in this state court action. However, the plain face of the purchase 

agreement, and specifically Paragraph 10, appear to exclude any other warranties. 

Based on the plain language of the purchase agreement, Defendant's argument fails 

because of the implied limitation of Paragraph 10 as to other remedies of the Plaintiffs. 

Therefore, it is impossible to conclude that the common-law remedies sought by 

Plaintiffs in state court would be preserved in an arbitral forum. This implicates 

Kirkman v. Parex, Inc. 369 S.c. 477 (2006), where the Court held that when an 

attempted disclaimer of the implied warranty of habitability is not (1) conspicuous; (2) 

known to the buyer; and (3) specifically bargained for, that such a disclaimer is void. 

In Simpson, the court found several aspects of the arbitration clause as 

oppressive and one sided. Not only did the contract elevate the position of the 

company in terms of their remedies, but the terms stated that the dealer's judicial 

remedies would not be stayed during any arbitration proceedings, and any warranty 

claims were also precluded from judicial resolution, which happened to be in violation 

of federal law Id. at 28-33 .. 
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It is apparent that a blanket exclusion of Defendants' implied warranty of 

habitability and an apparent lack of full mutuality of remedies creates different 

remedies in practical effect for the parties. The contract that the parties are subject to in 

this action is one-sided, oppressive, and does not promote arbitral remedies that are 

neutral in their effect on the parties. 

CONCLUSION 

Given that (1) the relevant arbitration provisions are unconscionable and 

unenforceable based on the cumulative effect of a number of oppressive and one-sided 

provisions (2)that the arbitration provisions fail to meet the standard established in 

Simpson v. MSA and its progeny, and/or pursuant to the South Carolina Uniform 

Arbitration Act, it is proper that Defendant's Motion to Compel Arbitration and to Stay 

Proceedings, or, Alternatively, to Dismiss is DENIED. 

AND IT IS SO ORDERED thisJ.1 ... ·~ay of ¥ ' 2011 at Orangeburg, 

South Carolina. 

f Hbnorable Edgar Warren Dickson 
Presiding Judge· . 
First Judicial Circuit 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCI-lFSTER 

JENNIFER SHORT and 
D A VIO STOVER, 

Plaintiffs, 

VB. 

LENNAR CAROLINAS, INC, 
DON GALLOWAY HOMES, LLC, and 
LENNAR COMMuNmES OF TIlE 
CAROLINAS, INC, 

Defendants: 

) 
) 
) 

) 
-) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------) 

IN THE'COURT OF COMMON PLEAS 
FOR THE FI~ST JUprCIAL CIRCUIT 
CASE NO. 09-CP-lb'- [{a 0 a,. \ 

COMPLAINT 

COME NOW THE PLAINTIFFS, le~fer ·Short and David Stover, by ~nd 

through their undersigned counsel, complaining of the Defendants herein, and 

respectfully allege ~md show unto this. Honorable Court as follows: 

PARTIES AND IURISDICtION 

1. Jennifer Short and David Stover (hereinafter "Plaintiffs") are citizens of 

the State of South Carolina, reSiding in Dorchester County. 

2. Plaintiffs are the owners of certain real estate, together with 

improvements thereon, commonly known as 201 Temuco Lane, Summerville, South 

Carolina, (hereinafter the "Subject Residence"). 

3. Upon. information and belief, Defendant, Leimar Carolinas, Inc, 

(hereinafter IJteIlilllr") is a company organiied pursuant to the laws of Delaware 

regularly transacti~g business throughout South Carolina, including Dorchester 

Countj~ 
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----------------------------~--~------~--~---.---------------------------

4. At all times relevant hereto, Lennar was engaged in· the. practice of 

d!;~igning, developing, building, and selling homes in Dorchester County. 

5. . Upon information and belief, Defendant Don Galloway Homes, LLC, 

(hereinafter "Galloway") is a limited liability company organized pursuant to the laws 

of North Carolina and at all times rel\'!vant hereto, was engaged in the practice of 

designing, developing, buildin& and selling homes in Dorchester COunty. Upon 

information and belief, Lennar and Galloway entered a parthership or business venture .. . 

in which they constructed the subdevelopmeht in .which the Subject Residence is-

located. 

6. Upon information and belief, Defendant Lennar Conununities of the 
. . 

Carolinas, Inc., is a Delaware corporation ·which superseded Galloway and Lermar, and 

at all times relevant hereto, was engaged in. the practice of designing, developin& 

building, and selling homes ill Dorchester County as a licensed residential home 

builder. 

7. Upon information and belief, the Defendants, either through their own 

employees or the use of subcontractors, designed, developed, constructed and sold the 

Subject Residence. 

8. This matter arises out of the design, development, construction, and sale 

of the Subject Residence,located in Dorchester County. 

9. This Honorable Court has jurisdiction over all subject matter alleged 

herein an~ over all parties hereto, and venue is p~opet in this forum. 

2 
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-----------------:--

FACTUAL ALLEGATIONS 

10. Plaintiffs hereby incorp<;>rate the allegations of the foregoing paragraphs 

as if fully restated herein. 

11. Plaintiffs are the owners of the Subject Residence. 
! 

12. Defendants obtained the necessary building permits which allowed the 

Subject Residence to be constructed. As such, Defendants owed a duty to the Plaintiffs 

to construct the residence free from defects,'in a good and workmanlike manner and in 

accordance with applicable building codes and industry standards. 

13. Plaintiffs, due to recent investjgations, have detennined that their 

residence is extensively damaged, which damage was proximately ca~sed by the 

Defendants, their agents, servants!.employees, and/ or subcontractors. As a direct and 

proximate result Qf the Defendants' actions, Plainti~fs have spent and will continue to 

expend substantial sums of money in order to renovate and restore the Subject 

Residence to make it safe and habitable, and in addition thereto, the residence' has 

suffered a loss in value and depreciation by virtue of the defects and damages" In 

addition, Plaintiffs will be required to expend substantial sums which include, but are 

not limited to/the cost of the investigation, the design of the repair, the tepair itself and 

other actual, incidental, consequential, special, direct, and indirect damages all to 

Plaintiffs' damage In an amount to be determined. As a result of the conduct referenced 

herein; Plaintiffs are entitled to punitive dpmages in an amount to be determined. 

14. Nony-ithstanding that Plaintiffs haVe properly maintained the Subject 

Residence, the construction defects set forth llereih h~ve caused OCC1.11·l'ences in the form 
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of leaks, damages, material failures, defe~ts, structural deficiencies· and errors in design,. 

and failures within the structure which are not readily apparent to one examining the 

exterior surface thereof. 

15. The latent construction defects have resulted in repeated water intrusion . 

into the Subject Residence, failure of the components of the exterior envelope, failure of 

the structural system (s), and other consequential damages. Upon information and 

beliet these adverse events have. occurred each and every year since construction,. and 

constitute "occurrences" and compensable damage;· further, the negligence of each 

defendant herein has resulted jn damage to the work of the other subcontractors .and 

trades and in damage to the Subject Re~idence, the Plaintiffs' propertY, and the 

Plaintiffs' use and enjoyment of the Subject Residence. 

FOR A FIRST CAUSE OF ACTION 
(Negligence/Gross Negligence as to all Defendants) 

16.. Plaintiffs hereby incorporate the allegations of .the foregoing Paragraphs 

as if fully restatedher.ein. 
. . 

17. The Defendants, either by their own employees or through the use of 

subcontractors, constructed and sold the Subject Residence. 

18. Defendant.Galloway is, upon information and belief, the holder of a South 

Carolina Residential Homebuilder's license which allowed him to obtain the building 

permit from the governing municipality thereby en.abling the Subject Residence to· be 

constructed. 

4 
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--------------~-------:----

19. As a lic~nsed Residential Homebuilderj Defendant Galloway owed a duty 

to the Plaintiffs to exercise due care in the construction of the Subject Residence and to 

- -

build the SubjeCt Residence free from defects and in conformity with all applicable 

buHding codes, using good construction practices. 

20. Defendant Galloway, or its successors, as the license holder, is personally 

responsible for any negligence, gross negligence, incompetence, and/ or misconduct in 

the practice of his.profession and of his subcontractors. 

21. At all times relevant hereto, the Defendants, their agents, -servants, 

employees, and/ or. subcontractors undertook and were under a duty to design and . -

construct the Subject Residence in accordance with the -applicable _ building and 

dwelling codes, approved COnstruction plans and specifications, and in a carefuL 

diligent, and workmanlike manner. 

22. The Defendants, their agents, Servants, employees, and/ or subcontractors 

were _ negligent, careless, reckless, willful and wanton in failing -to design and/or 

construct the SUbject Residence in accordance with the applicable building and . . 

dwelling codes, approved construction plans and specifications, and in a careful, 

diligent, and workmanlike manner, thereby breaching the above-referenced duty by, 

but not limited to, the following particulars: 

a. In failing to construct the residence so as to prevent leaks of water 
into the interior and. thereby violating the residential building code 

.. in effect at the time the home was constructed; 

b. In failing to install appropriate flashings; 

c. In failing to adequately supervise the work of their subcontractors; 

5 
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d.. In failing to' discover defects. in the work performed by their 
subcontractors; 

e. In constructmg the home in a defective manner; 

f. In failing to construct the home in accordance with applicable 
building codes and industry standards; 

g. I~ failing to correct defective work; 

h. In failing to install the siding in accordance w~th applicable 
building codes, industry standards, and man1.lfacturer's installation 
instructions; , 

i. In failing to instal-l roofing materials in accordance with applicable 
building codes, industry standards and manufacturer's installation 
instructions; 

j. In failing to frame the residence in accordance with applicable 
building codes and industry standards; 

k. In failing to construct the home in accordance to plans artd making 
structural alteratipns that have weakened the Subject Residence; 

1. In failing to properly construct the foundation or prepare the site 
for· a foundation; , 

m. In failing to use the degree of care and caution that a reasonably 
prudent builder, wo~d have used in constructing the Subject 
Residence; and . 

n. In such other failures that will be shown during the discovery of 
this ,case and at trial. . 

23. As a direct, foreseeable, and proximate result of the negIig~nce and gross 

negHgence of the Defendants, the Plaintiffs have suffered significant physical damage to 

their residence, including shifting walls and floors, constant floor, wall, and finish 

damage, loss of structural integrity, as well as diminution. in its vaiue. The Plaintiffs 
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----~------------------

have further been damaged in that they haVe "spent and will continue to expend large 

sums of money in order to determine the extent of the dama~e to the structure and to 

repair it. 

24. The violation of applicable building codes ~onstitutes negligence per se. 

25. The breach of duty, code :violations, and deviations from industry 

" standards on the part of the Defendants constitute gross negligence, entitling Plaintiffs 

to an award of all actual, consequential, and punitive damages. 

FOR A SECOND CAUSE OF ACTION 
(Breach of Implied Warranties as to all Defendants) 

26. Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs 

as if fully restated herein. 

27. The Defendants impliedly warranted that the home would be construCted 

in a careful, diligent, and workmanlike manner and would be free from all defects. 

28. Certain warranties implied by law arose" out of the construction of the 

Subject Residence. 

29. Those implied warranties include, but are not limited to, the implied 

warranty of workmanlike construction, fitness, and merchantability. 

30, Further, the implied warr~nty of habitability arises from the sale of the 

Subject Residence by the Defendants to the Plaintiffs: 

31. The Defendants have breached these warranties by constructing and 

seIling a defective house as set forth above_ 

'/ 
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------ -------------------------------------------------

32. These- breaches of warranties have damaged the Plaintiffs, in that the 

Plaintiffs have suffered signific!Ult physical damage to their residence, including water 

intrusion as well as diminution in its value. The Plain~ffs have further been damaged 

in that they have spent and will cpntinue to expend large sums of money in order to 

determine the extent of the damage to the structure and to repair it. 

FOR A THIRD CAUSE OF ACTION 
(Violation of South Carolina's Unfair Trade Pra~tices Act as to all Defendants) 

-33. Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs 

as if fully restated herein. 

34. The Defendants' conduct constitutes unfair and deceptive trade practices 

and is a violation of the South Carolina Unfair Trade Practices Act, SC Code Ann. § 39-

5-10 et seq. Furthermore, the Defendants' conduct was willful. 

35. The Defendants' conduct is capable df repetition, and upon information 

and belief, has been repeated_ 

36_ The Defendants' conduct affec,ts the public intetest. 

37. The Defendants knew or should have known that their actions constituted 

unfair and deceptive trade practices. 

38. As a direct, foreseeable, and proximate result of the Defendants' urtfair 

and deceptive trade practices,_ the Plaintiffs have suffered an ascertainable loss of 

money and property. 

39. The Plaintiffs are entitled to recover their actual damages, whiCh amount 

should be trebled, together with interest and attorney's fees. 

8 
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-------------------------------,---

WHEREFORE, the Plaintiffs pray this Honorable Court inquire into the matters 

set forth herein and award judgment in favor of the Plaintiffs against the Defendants, 

jointly and severatly, as follows: 
I . 

1. For all actual and consequential damages against the Defendants, jointly 

and severally, in an a.Il1ount to be sho~n at trial; 

2. For treble actual damages against the Defendants pursuant to applicable 

! 

law; ... 

3, For punitive damages in an amount to be determined by the trier of fact; 

4. For prejudgment interest; 

5. For· all attorneys fees and costs associated with investigating and 

prosecuting this action; and 

6. For aU.other relief this Honorable Court deems just and proper. 

Respectfu.lly submitted, 

(signaturE; page to follow) 

(remainder a! page intentionally left blank) 
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I 

I 
I 
I 

I 

Dated: June ~2009 
St. George; South Carolina 

36 Broad Street, . 
Charleston, SC 29401 
T: 843-723-5152 
F:· 843-577-4570 
Email: john@charlestoniawoffice.com 

THEL 

36 Broad Street,·' 
Charleston, .SC 2940.1 
T: 843-723-5152 
F: 843-577-4570 

THURCKiRCimER & TIMBR3, P.A. 

BY~~~ 
SCBar No.: 10479 
MATI YELVERTON 
SC Bar No.: 69734 
15 Middle Atlantic Wharf, Suite _101 
Charleston, SC 29401 
T: 843-937-8000 
F: 843-937-4200 
Email: jkirchner@tktlawfirm.com 

Attorneys for. the Plaintiffs 
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----_ ... _----_ ... _-_ ... _------- _ ..... __ .... _----,--------,......-,--_. ._---_ ... _-_ .... _-

STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

JENNIFER SHORT AND DAVID 
STOVER, 

) 
) 
) 

) 
) 
) 
) 

Plaintiffs, ) 
vs. 

LENNAR CAROLINAS, INC., DON 
GALLOWAY HOMES, LLC, AND 
LENNAR COMMUNITIES OF THE 
CAROLINAS, INC. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE FIRST mmCIAL CIRCUIT 

CASE NO.: 09-CP-18-1602 

DEFENDANTS' MOTION TO DISMISS 
OR, ALTERNATIVELY, STAY 

TREACTION . 

~'. -', ~ ~~ , 

i " 
L- :;:Q c-= r-
t'v -',-! 

\.0 

COME NOW the Defendants Lennar Carolinas, Inc., Don Galloway Ho~s,LLC Iffid 
, ~~ ,.. ~ 

Lennar Communities of the Carolinas, Inc. ("Defendants") and hereby file this Motion to 

Dismiss or alternatively, Stay the Action. 

Defendants move to dismiss or stay this action on the grounds that the claims asserted in 

the Complaint, which is attached as Exhibit A, are subject to mandatory arbitration under the 

terms of the Purchase Agreement dated March 11, 2003 between Plaintiffs and Don Galloway. I 

A copy of the Agreement is appended to this Motion as Exhibit B. 

The policy of South Carolina is to favor arbitration of disputes. See Zabinski v. Bright 

Acres Assocs., 346 S.C. 580, 596-97, 553 S.E.2d 110, 118 (2001). Therefore, any dispute that 

falls within the scope of an arbitration clause must be submitted to arbitration. See Zabinski., 

346 S.C. at 592, 553, S.E.2d at 116 ("Unless a court can say with positive assurance that the 

arbitration clause is not susceptible to an interpretation that covers the dispute, arbitration should 

generally be ordered.") 

I Lennar Carolinas, Inc. and Lennar Communities of the Carolinas, Inc. were improperly identified as 
defendants in this action, which arises from a dispute between Plaintiff and Don Galloway Homes, LLC. In any 
event, the improper naming ofthese parties does not impact the arbitrability of the dispute. See Int'Z Paper Co. v. 
Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 417 (4th Cir. 2000). 

PPAB 1589238vl 

21 



---_ ... _-_ .. _._ ..... _ ....... _-_ ... _._-;-----,-----------

The Agreement specifies that any dispute arising from or relating to the dispute must be 

submitted to binding arbitration. See Agreement ~ 7. Each of the causes of action pled in the 

Complaint relate directly to the construction and sale of the residential property that is the 

subject of the Agreement. Therefore, Defendants request that the Court dismiss the action in its 

entirety under Rule 12(b)(1) of the South Carolina Rules of Civil Procedure for lack of subject 

matter jurisdiCtion, or alternatively, stay the action pending arbitration and compelling the 

Plaintiffs to arbitrate their claims related to the subject property in accordance with the 

Agreement. 

Defendants also move to stay this action on the grounds that Plaintiffs have not complied 

with the pre-suit notification requirements of the South Carolina Notice and Opportunity to Cure 

ConstrucJion Dwelling Defects Act, S.C. Code § 40-59-810 et seq. (the "Right to Cure" Act). 

Pursuant to the Right to Cure Act, homeowners who assert a claim against a contractor 

concerning an alleged defect in the design, construction, or condition of their residential home 

must serve a written notice of claim on the contractor no later than ninety days before filing the 
) 

action. S.C. Code § 40-59-840. The written notice of claim must contain the following: "(1) a 

statement that the claimant asserts a construction defect; (2) a description of the claim or claims 

in reasonable detail sufficient to determine the general nature of the construction defect; and (3) 

a description of any results of the defect, if known." ld. 

If the homeowners fail to provide such notice, the litigation is stayed to allow the 

contractor reasonable time to inspect and potentially repair the alleged construction defects. S.C. 

Code § 40-59-830. Defendants have never received written notice from Plaintiffs that would 

satisfy Plaintiffs' .obligations under the Right to Cure Act. Therefore, this action should be 

stayed for the additional reason that Plaintiffs have complied with their notice obligations under 

the Right to Cure Act. 

2 
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·_ ... _-_._-_ ... __ .... _----------,-----

WHEREFORE, the Defendants respectfully request that the Court enter an Order 

dismissing or staying the action for the foregoing reasons . 

Charleston, South Carolina 
July 27, 2009 

PPAB 1589238vl 

. Respectfully submitted, 

Jenna K. McGee 
, PARKER POE ADAMS & BERNSTEIN LLP 

200 Meeting Street, Suite 301 
Charleston, SC 29401 

ATTORNEYS FOR DEFENDANTS 
DON GALLOWAY HOMES, LLC AND 
LENNAR CAROLINAS, LLC 
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--------- ---------------------------

STATE OF SOUTH CAROtINA 

COUNTY OF DORCI-lESTER 

JENNIFER SHORT and 
DAVID STOVER, 

Plaintiffs, 

vs. 

LENNAR CAROLINAS, INC, 
DON GAtLOWAY HOMPS, LLC, and 
LENNAR COMMuNITIES OF TI-1E 
CAROLINAS, INC, 

Defendants: 

) 
} 
) 

) 
-) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-----------------------) 

IN THE'COURT OF COMMON PLEAS 
FOR'IHE FIRST JUprOAL CIRCUIT 
CASENO.09-CP-lb'~ Ift>O~ 

COMPLAINT 

(re: defective construction, .. 
building code violati9.ns)g n 

. c::o ,--~ v;> rrl 

o ~ -'n -:Ll~ "'" ~ ~ jury trial de~ .. ~d· ~ ::;; 
ill?" ::--"<> C; JTl 
ir.~ (\:~: Cl 
... J (' .... -. ." 

~.,g t % g 
rg~~ ~'- f: -0 
~-I } ~_< 
.-,:; ·N 

COME NOW THE PLAIN}:'IFFS, le~£er ·Shott and David Stover, by ~nd 

through their undersigned counsel, complaining of the Defendants herein, and 

respectfully allege and show unto this. Honorable Cou.rt as follows: 

PARTIES AND JURISDICTION 

1. Jennifer Short and David Stover (hereinafter "Plaintiffs/l) are citizens of 

the State of South Carolina, residing in Dorchester County. 

2. Plaintiffs are the owners 6£ certain real estate, together. with 

improvements thereon, conunonly known as 201 Temuco Lane, Summerville, South 

Carolina, (hereinatter the JiSubject Residence"). 

3. Upon information and belief, De£endatlt, Leimar Ca.roiinas, Inc, 

(hereinafter "Lennar") is a company o:t:garuzed pursuant to the laws of Delaware 

regularly transacting business throughout South Car.olina, induding Dorchester 

County. 

.; 
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--------, -------_ ... _--- -.----.----.------~--------------------- -.---

4. At all times relevant hereto, Lennar W<l.S engaged in . the. practice of 

designing, developing, buildmg, and selling homes in Dorchester County:. 

5. . . Upon i:n£ormation and belief, Defendant Don Galloway Homes, LLC, 

(hereinafter "Galloway") is 11 limited liability company organized pursuant to the laws 

of North Carolina and at all times rel!!vant hereto,. was engaged in the practice of 

designing, developing, building, .and selling homes in Dorchester County. Upon 

information and belief, Lennar and Galloway entered a partnership or bu.siness venture 

in which they constructed the subdevelopment in :which the Subject Residence is 

located. 

6. Upon information and belief, Defendant Lennar Communities of the 

Carolinas, Inc., is a Delaware corporation'which superseded Galloway and Lermar, and 

at all times' relevant hereto, w.as engaged in. the practice of designing, developing.. 

building, and selling homes In Dorchester County asa licensed residential home 

builder. 

7. Upon ii1formation and belief, the Defendants, either' through their own 

employees or the use of subcontractors, designed, developed, constructed and sold the 

Subject Residence. 

8. This matter arises out of the design, development, construction, and sale 

of the Subject Residence, located in Dorchester County. 

9. This Honorable Court has jurisdiction over all subject matter alleged 

herein and over all parties hereto, and venue' is proper in this forum. . , . 

2 
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---- - .. _--_. --- ... --- .. -----.------- .. --------------,--~---... _-------_.----_._------_. 

FACTUAL ALLEGATIONS 

10. Plaintiffs hereby incorp9rate the allegations of the foregoing paragraphs 

as if fully restated herein. 

11. Plaintiffs atE! the owners of the Subject ~esidence. 

12. Defendants obtained the necessary building permits which allowed the 

Subject Residence to be constructed. As such, Defendants owed a duty to the Plaintiffs 

to conStruct the residence free from defects,'in a gooci and workmanlike manner and in 

accordance with applicable building codes and industry standards. 

13. Plain.tiffs, due to recent invest~gations, have deterntined that their 

residence is extensively damaged, which damage was proximately caused by the 

Defendants, their agents,servant~,.employees, and/ or subcontractors. As a direct and 

proximate result of the Defendants' actions, Plainti!fs ha~e spent and will continue to 

expend substantial sumS of money in order to renovate and restore the Subject 

:Residence to make it safe and habitable, and in addition thereto, the residence' has 

suffered a loss in value and depreciation by virtue of the defects and damages: In 

addition, Plaintiffs win be required to expend substantial sums which include, but are 

not limited to,·the t:;ost of the investigation, the design of the repair, the t~pair itself and 
I, 

other actual, incidentat consequential, special, direct, ·and indirect damages all to 

Plaintiffs' damage in an amount to be determined. As a re~ult of the conduct referenced 

herein; Plaintiffs are entitled to punitiv.e damages in an amount to be determined. 

14. Notwithstanding that Plaintiffs have properly maintained the Subject 

Residence, the consb:ucijon defects set fo~'th herein have caused OCC111'l'enoes in the form 

27 



--- ----- -----._---_._----_._----.---_ .... _-_._------------------,----

of lecU<s, damages, material failures, defe!2ts, structural deficiencies' and errors in design,. 

and failures within the structute which are not readily apparent to one examining the 

exterior surface thereof. 

15. The latent construction defects have r~sulted in repeated water intrus.ion 

into the Subject Residence, failure of the components of the exterior envelope, failure of 

the structural system(s), and other consequential damages. Upon information and . . 

beIief~ these advel,'se eVents have occ~rred each and every year since construc~on, and 

constitute II occurrences" and compensable damage; further, the negligence of each 

defendant herein has resulted in damage to the work of the other subcontractors and 

trades and in damage to the Subject Residence, the Plaintiffs' property, and the· 

Plaintiffs' use and enjoyment of the Subject Residen~e. 

FOR A FIRST CAUSE OF ACTION 
(Negligence/Gross Negligence as to all Defendants) 

16.. Plaintiffs hereby incorporate the ~IIegations of the foregoing Para.graphs 

as if fully restated her.ein. 
. . 

17. Tha Defendants, either by their own employees or through the use of 

subcontractors, constructed and sold the Subject ~esidence. 

18. Defendant Galloway is, upon information and belief, the holder of a South 

Carolina Residential Homebuilder's license which allowed him to obtain the buil9ing 

permit from the governing municipality thereby enabling the Subject Residence to· be 

constructed. 

4 
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------------_ .... -_._--_._---- ---------_._-------------

19. As a licensed Resident?-al Homebuilder; Defendant Galloway owed a duty 

to the Plaintiffs to ~xercise due care in the construction of the Subject Residence and to 

build the Subject Residence free from defects and in conformity with all applicable 

building codes, using good construction practices. 

20. Defendant Galloway, or its successors, as the license holder, is personally 

responsible for any: negligence, gross negligence, incompetence, andlor m.isconduct in 
i 

the practice of his p~ofeSSion and of his !'Jubcontractors; 

21. At all times relevant hereto, the Defendants, their agents, servants, 

employees, and/or: subcontractbrs undertook and were under a duty to design and 

construct the Subject Residence in accordance with the applicable. building and 

dwelling codes, approved construction plans and specifications, and in a careful, 

diligent, and workmanlike manner. 

22. The D~fendants, their agents, servants, employees, andlor subcontractors 

were, negligent, careless, reckless, willful and wanton in failing ,to design andlor 

construct the Subj~ct Residence in accordance ~ith the applicable building and 
, 

I, 

dwelling codes, approved construction plans and specifications,and in a careful, 

diligent, and workr~an1ike manner, tht;reby breaching the above~re£erenced duty by, 

but, not limited to, the following particulars: 

a. In f-ailing to construct the residence 80 as to prevent leaks of water 
,into the interior and, thereby violating the residential building code 
in effect atthe tim€, the home was constructed; 

h. In failing to ip1Jtall appropriate flashings; 

c. Iri failing to adequately supervise the work oftheir subcontractors; 

5 
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· .. _-_.-_ .... __ ... _-_ .. _-_ ..... _ .... ------------;-~-

. i. 

d.. In failing to' discover defects . in the work performed by their 
subcontr~ctorsi 

e. In constructi.rig the home in a defective manneri 

f. In failing' to construct the home in accordance with applicable 
building'codes and industry standards; 

g. In failing to correct defective work; 

h. In failing to install the siding in accordance' w~th applicable 
bUilding codes, indttstry standardS, and manufacturer's 4li>tallation 
instructions; . 

i. In failing to install roofing materials in accordance with applicable 
building codes, industry standards and manufach,Irer's installation 
instructions; 

j. In failing to frame the residence in accordance with .applicable 
building codes and industry standards; 

k. In failing to construct the home in accordance to plans and making 
structural alteratipnS that have weakened the SubjedResidence; 

1. In failing to properly construct the foundation or prepare the site 
for· a foundation; . . 

m. In failing to use the degree of care and caution that a' reasonably 
prudent builder· wo~d have used in constructing the Subject 
Residence; and 

n. In such other failures that will be shown during the discovery of 
this case and at trial. 

23. As a direct, foreseeable, and proximate result of the Mglig~nce and gross 

negHgertce of the Defendants, the Plaintiffs have suffered significant physical damage to 

their residence, induding shifting waIls and floors, constant floor, wall, and firush 

damage, loss of structur~ integrity, as well as diminution in its vaiue .. The Plaintiffs 
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------.,--,---- --------------------------.----------------~---- -----------

have further been damaged in that they have spent and will continue to eXpend large 

sumS' of money in order to determine the extent of the damag,E! to the structure and to 

repair it. 

24. The violation of applicable building codes constitutes negligence per se. 

25. The breach of duty, code violations, and deviations from industry 

standards on the part of the DefeJ.1dants constitut~ gross negligence, entitlmg Plaintiffs 

to an award of all actual, consequential, and punitive dama.ge.s. 

FOR A SECOND CAUSE OF ACTION 
(Breach of Implied Warranties as t~ all Defendants) 

26. Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs _ 

as if fully restated herein. 

27. The Defendants impliedly warranted that the home would be constructed 

in a careful, diligent, and workmanlike manner and would be free from all defects. 

28. Certain warranties implied by law arose' out of the construction of the 

Subject Residence. 

29. those ..implied warranties include, but are not limited to, the implied 

warr<!nty of workmanlike construction, fitness, and merchantability. 

30. Further, the implied warr~nty of habitability arises from the sale of the 

Subject Residence by the Defendants to the Plaintiffs: 

31. The Defendants have breached these warranties by' constructing and 

selling a defective house, as set forth above_ 

'/ 
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) 

32. These breaches of warranties have damaged the Plaintiffs, in that the 

- Plaintiffs have suffered signifiqmt physical damage to their residence, including water 

intrusion as well as dimi.nution in its value. The Plain~£fs have further -been damaged 

in that they have spent and will continue to expend large sums of money in order to 

determine the extent of the damage to the structure and to repair it. 

FOR A THIRD CAUSE OF ACTION 
(Violation of South Carolina's Unfair Trade Pril!:Hc-es Act as to all Def~udants) 

33. Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs 

as if fUlly restated herein. 

34. -The Defendants' conduct constitutes unfair and deceptive ~a~e practices 

and is a violation of the South Carolirla Unfair Trade Practices Act, SC Code AM. § 39~ 

5~10 et seq. Furthermore, the Defendants' conduct was willful. 

35. The Defendants' conduct is capable df repetition, and upon information 

and belief, has been repeated. 

36. The Defendants' conduct affects the public interest. . 
37. The Defendants knew or should have known that their actions constituted 

unfair and dec_eptive trade practices. 

31>. As a direct, foreseeable, and proximate result of the Defendants' unfair 

and deceptive trade practices,_ the Plai~tiffs have suffered ill ascertainable loss of 

money and property. 

39. The Plaintiffs are entitled to r_ecover their actual damages, which amount 

should he trebled, together :with interest and attorney's fees. 

8 
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." .. 

WHEREFO~E, the Plaintiffs pray this Hbnorable Court inquire into the matters 
I • 

£let forth herein arid award judgment in favor of the Plaintiffs against the Defendants, 

joi~t1y and severally, as fpUows: 

1. For all actual and consequential damages against the Defendants, jointly 

and s'everally, in an amount to be shown at triali 

2. For treble actual damages against the Defendants pursuant to applicable 

3, For punitive damages in an amount to be determined by the trier of facti 

4. For prejudgment interest; 

5. For· -ill! attorneys fees and costs associated with investigating and 

prosecuting this actionj and 
I 

6. For ali other relief this Honorable Court deems just and proper. 

. " 

Respectfully submitted, 

(signatur~ page to follow) 

" (remainder of page intentionally left blank) 
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Dated: June -.:])2009 
St. George; South Catolina 

.. _-_.--------- .. _--_._---------------

'. EDWARD ROBINSON 
1\[0.: 75919 

36 Broad Street, . 
Charleston, SC 29401 
T: 843-723-5152 
F:· 843-577-4570 
Email: john@cl..l.arlestonlawoffice.com 

THEL 

36 Broad Street,. ' 
Charlestor'l~ ,SC 294q1 
T: 843-723-5152 
F: 843-577-4570 

_ ........... - ...... . 

KIRCHNER & TIMBES, P.A. 

By: 
~~~S~S~E2.~~~~~==~~ 
SCBar No.: 70479 
MATT YELVERTON 
SC Bar No.: 69734 
15 Middle Atlantic Wharf, Suite .101 
Charleston, SC 29401 
T: 843-937-8000 
F: 843-937-4200 
Email: jkirchner@tktlawfirm.com 

Attorneys Jor the Plaintiffs 
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----------,------ --------, -,----------- --- ------,------------- -----

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER, ) 

JENN~FER SHORT and , ) 
DAVID StOVER, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
LENNAR CAROLINAS, INC, ) 
DON GALLOWAY BOlVlES, LLC, and ") 
LENNAR COMMUNITIES OF THE ) 
CAROLINAS, INC, ) 

Defendants. ) 

--------~----~~--~~) 

IN THE COURT OF COMMON PLEAS 
F0R THE FIRST JUDICIAL CIRCUIT 
CASE NO. 09·CP-1D-1602 

CERTIFICATE OF SERVICE 

I certify that the SUIt11nons and Complaint were served on June 17,2009 by 

Certified, Registered, Return Receipt Requested Mail to the following: 

CT Corporation System 
Lennar COlIlinunities of the Carolinas, me. : 
75 Beattie Place, 10th FIr. 
Greenville, SC 29601 

CT Corporation System 
Lennar Carolinas, LLC 
75 Beattie Place, 10tIl FIr. 
Greenville, se 29601 

CT Corporation System 
Don Galloway Bomes, Ltc " 
75 Beattie Place, 10th Fir. 
Greenville, SC 29601 

Charleston, South Carolina 
June 17, 2009 
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-----_._.-
.. -_ .. _-------­---------,-----_ .. _----

---" . ----_ .. _-_ .. ---

'-:@,,~ 
DON GALLOWA: OMES 

A LENNAP.. COMPANY 

SOUTH CAROUNA PURCHASE AGREEMENT 

JobNoQ~ 
Lot No,=:rr= 

BlockNo,, ____ _ 

S~· 

~~~}Q=~~Q~~~~lM~>:::1£_· -d~~~' ~ogrees to purchase fiom Don Ganoway Homes. omes as Old improvemenls ("Property") described below. LPJn 1he 
folloWing terms and CondilionS: 

l,~~~~~~~~. 
Coun~of.~~~~~~-c~~ 
~tAdd,~,~~~~~~~~rl=~--~------~----_+. __ -----~ 
SUbdMslon ode! (Gqrage;~l car: oar. __ none). 

2. f'lJrchasef:J1m\1\:Ie pu~ prlce ~ $ 'i,ZlI}f8, , a~ shaD be paid as folows: 
~ __ .fJQ,-",~",,_=-__ ~.1I1 00mest mo pcliCl up:>n executiOn of this Conlract, 

(See standard ovislons,) 

$ _________ ---J. as additional eornestmoney to be paid to SeUer . 
on or before (See standard Provisions.) 

$ __________ ---J. Non-rotiJndable moneyfbr opllOns. 

$ _____ -J. ills balance ofille down paymentfn cash at c'os!ng, 

3, loan Apolroloo: Buyer agrees to apply for an FHA. VA or Convenfional Loan 1trough on approved Don 
Ganaway Monies lB11der In ills amount of 
$,=_:-=-=.,...-;:===.....:'. Offfie appllCOBe 1i1fui'eSt rate as offfie dOte of cblliig. on or 5efure fi\Ie (5) d~ from iIle 
dOfS of lhlS conliOcl. 1 he oforsrtien1loned loan shoU be secured bv iIle real Rroper1y described he(eIn. Slyer shall 
endeavor In good faith to obtain said ban and when requested by lender shOO supplY all n~ lnfo!mation and 
sign iIle custOITX;lIY loan appBcatlor.s. foIma and instruments. If BuYer's loan 9PPrK::blion Is re)9C;!eCI for a cause iIlat 
cannot reasonanry be cuiBd. or if a commllment for said flnancIi:\g cannot reasof"d:1ly be obtained by ~ 
cloong date, Bwer shan be deemed unaIole to obtain said loan. Iri such case. el1her Bwer or SeUer roov. tEirmlno!e 
this agreement Cnd Buyer shan pay any appraisal fee and/or credit report C\larges. lhe Escrow Agerit shall iIlen 
re1i.Jna ills eamsstmoneyto BuYer, 

4, CIosiOQ...Costs: BlNer sI'dI pay loon doslng cosIs in thslTlOldmum amount of $ C).{, oclrki::d! .lIvIand Ss!Ier shoO 
ROY ihel5Cllancs, Buyer shOll. however. pqy In addItlon at closing an prepaid"ei<Pen~ anar~ir9d escrow 
i::fepoSfs. indudIng but not IInited to. any insurance premitm Iiazcird hsUrdnce premium. Iillelim interest. 
homeowner's association dues. and fYiCfOW . 0!:IY. mortgage Insurance. hazard inrurance and 
homeowner's assoclatlon dues. . .'. . . 

5, Olher Provlsb~ood ~'orn: (0) AD of the Standard Provisions (1 through 13) on ths revelliS side of this 
ConfiUcf appf)i 10 and are ere Incorporoled Into iIlil Contract, (Q) lhe fonOVl'fl9 numbered Oplionol Provisions 
on the JeVeffiEl SIde of iIlls CO apply to and are here!?y incoljJ(Jrated Into 1hIs COnfract. 
___ '-'-' _14, 15. 16,Qniffallflriduded.) 
6,~~bffont ________________________________________________ __ 

7, ARBITRATION: ALL CLAIMS, CONTROVERSIES. OR DISPUTES BElWEEN DON GALLOWAY HOMES. llC 
AND YOU ARISING OUT OF OR RELATING TO THIS CONTRAQ, THE BREACH THEREOF. AND ALL CLAIMS 
RELATING TO THE CONSTRUCTION OF THE SUBJECT RESIDENCE, OR OF ANY OTHER KIND. SHAll BE 
SETILEP BY ARBITRATION IN ACCORDANCE WITH THE CONSTRUCTION INDUSTRY ARBITRATION RULES OF ) 
THE AMERICAN ARBITRATION ASSOCIATION. THE PARTIES ACKNOWLEDGE THAT ARBITRATION SHALL BE 
THE SOLE. FINAL BINDING AND EXCLUSIVE REMEDY OF THE PARTIES WITH RESPECT TO ANY SUCH MAnER 
FOR WHICH ARBITRATION IS REQUIRED HEREUNDER, AFTER AN !\WARD IS RENDERED BY THE ARBITRATORS. 
A JUDGEMENT MAY BE ENTERED IN ANY COURT OF COMPETENT JURISDICTION. NOTWITHSTANDING THE 
FOREGOING. PON GALLOWAY HOMES. LLC MAY BRING AN EQUITABLE JUDICIAL PROCEEDING AGAINST 
YOU FOR AN INJUNCTION OR SPECIFIC PERFORMANCE FOR ANY BREACH OR UNLAWFUL ACTION IN 
CONNECTION WITH YOUR OBLIGATIONS HEREUNDER AND THIS SHALL NOT CONSTITUTE A WAIVER OF ITS 

IGHT 0 CO L Ll CLAI S T T MAY BE A SE TED GAINST ON G llO Y HOM S LLC BE 
RBITR E. E AT R T E ARBI TlO ERIN CH PAR UTILIZE ALL T D 

OF DI COV UT ORIZED B THE ROCEDU AL RU S NO T lUTES OF T IS STAT 0 MAY 
EN 0 CE T T TO 01 COV R IN TEE RO IDED BY E R lE 0 CI EDU E THAT 
ARE APPLICABLE TO THE MATTER. THIS PROVISION SHALL BE CONSTRUED AND ENFORCED. AT ALL TIMES, 
PURSUANT TO THE FEDERAL ARBITRATION ACT ( 9 U,S,C. { 1 ET SEQ). 

8. QQIDg; lhe home will be deemed complete INhen it Is Issued a Certi1i=te of Occupancy by iIle appropIiate 
governmental aufhorilv. Upon Issuance of the Cert«lcats of Occupancy. Buyer agrees to close ills purchase within 
5elays. atthe1ime and place designated by1heSener. . 

9. eouoterparts: lh'5 COnlract shaD be signed by both Buyer and Sener and can be executed In lWO counterparts 
wi1h an executed counterpart being retaif\ed by each party, 

10. lhe writ1en text of this Purchase Agreement. any addendtm sales contract ~ons and ills attached 
standard Provisions represent the complele intent cind urderstanding of the Rar1ies Involved, lhere are no other 
promises. representatibns. or ~rantees. etfher verbal or wlitten, olher than What are contained h the Purchase 
Agreemenf s Spedal stipula1icii Secflon #6. any addendum soles confract specffioallons or in iIle stardord Provisbns. 

DateofOtre~·\ \-02 

--'-'J.~""""'-~ ~~~~er-' _---'(SEAL) 

~~----~~--~----~~ Buyer 

I herel::>Y acknoVJIedge receipt offihe sum of $ -=+====-=:rr:?:r.==-= 
deposit. In accordafice with and St.qect ta fihe 

Form il101B21·SouthCarolina 
Revised 03102 
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------_. __ .. _-------------.------- .----.-.----
._------_ ... ---_.-----------

~~ 4~"'Iy"e Co'!'orate l'lAee 

OarJ,.otte.NC11lTl7 
(704) 54.2-8300 

A Ll!NNAR COMPANY 

SALES CONTRACT SPECIFICATIONS 

R11 
Lot# __ Bloc\dl __ 

Page-L.. oIL . 

PURCHASER ::.\emi-Per ~,:hY-t i Thvd, A, ~OJV{ 
PRESENT ADDRESS q.6::1, ov-~h ,V(~ ill - . ~ . ,...J&J.V(; 

HOME PHONE ~1'1l&o ~PHONE (QC((p. 2-419/ fuL-k1Zd.1S 

:~::~;:U~ED~ a PLAN ::tar I dO; T 
TYPE LOAN Lm'v';7t1fiQ;i: I LOAN AM-0--1UNI-'-'T~:~!q:1~.L.!\,..::a:o::========== 
LENDER ____ ~~------------__ --__ ----------------------------------
GARAGE: 0 s)(9 0 NONE ROOM OVER GARAGE.~ES 0 NO FOUNDATlON~i.AB 0 CRAWL 

SPECIFICATIO~S: 0 CAROLINA 0 AMERICAN ~ERITAGE 0 CLASSIC 0 BASEMENT 

"'ALL VINYL SIDING 0 PARTIAL BRICK FRONT _0 FULL BRICK FRONT 0 OTHER _______ _ 
6~lliER ________________________________________________________ _ 

Base Price $lew;q~ 
$ l&,V;[JB 
$ E:Ga:f8--

cu $ Z7£O~ _ 

$ LUce. 
$ 14FSo~ 
$ tl8).g 
$ -6]S0? 

r I'iOQ<8 $ 

$ 

$ 

$ 

_$ 

$ 

$ 

$ 

'$ 

(&!XQ~'l $ 

$ 

$ 

$ 

\m,:zi£~ Total Price: $ 
! 

• ONLY OPllONS AVAILABL~ IN TH~ COMMUNITY IN WHICH TH~ HOM~ IS PURCHASED ARE AlLOWABLE. 

• CHANGE ORDERS: WERE WILL BE NO CHANGE ORDERS ACCEPTED AFTER SEVEN (7) OALENDER D .... VS J;ROM THE SIGNING OF THE GONTMeT BY THE 
PURCHASERS. DURING THE FIRST SEVEN (7) DAYS, CHANGES ITO ADD OR DElETE 0P110NS ONLy) WILL BE REVIEWED BY DON GALLOWAY HOMES TO 
DETEIIMINE IF THEY CAN BE DONE ACGORDING TO THE STAGE OF CONSTAucnDN OF TH~ HOME. AFTER <XPIRATION OF THE ABOV~ MENTIONED SEVEN 
(7) DAY TIM~ PERIOD, rr IS AGREED AND UNDERSTOOD THAT ANY CHANGE ORDER APPROVED AND ACCEPTED BY DON GALLOWAY HOMES MANAG8\oIENT 
WILL HAVE A CHARGE OF $300.00 . . 

• COLOR SELECllDNS MUST BE SPECIFIED WrrHlN SEVEN (7) DAVS OF CONTRACT ACCEPTANCE DATE. GOLDR SELECTIONS NOT SPECIFIED WITHIN THE 
llMEUMiTATIONS WILL BE DETERMINED BY DDN GALLOWAY HOMES, LLC. SOME SELEC1l0NS MAY BE DISCONTINUED AND UNAVAILABLE AT THE TIME OF 
INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEW S8.ECTl0N AND NO CHARGE WILL APPLY. PURCHASER UNDERSTANDS DVE-LOT COLOR 
VARIATIONS MAY OCCUR WHICH ARE BEYOND THE CONiROL OF DON GALLOWAY HOMES, LLC OR THE MANUFACTURER. THEAI, IS A $300.00 FEE FDR ANY 
CHANGES MADE AFTER THE />JlI::NE MENTIONED SEVEN (7) DAY PERIOD. 

THE ABOVE SALES PRICE INFORMATION HAS BEEN COMPL!;Tl3..Y FILLED IN, REVIEWED, AND ACCEPTED. WE HAVE R5Vl~ ALL OF THE!oJlOVE AND 
AGREE TO ITS ACCURACY AND ITS TERMS: AND TO THE ATTACHED DECORATING SELECllON SHEET. 

DATE __ ~~~~ ____________ _ 
(VAlID ONl YWHEN SIGNED BY AN OFACEA) 

ClOO11101B2.c 
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l" I· 

DINING ROOM 
lZ-1l"x13'-Q' 

FIRST 

THE TKRLETON 
r-~--....,."""""..y!.,;O~b"""'Ir-------------_, 

I 
BEDROOM 112 

12'·0"lI13'.5" 

BEDROOM #3 
lZ-Q'xl3'·tr 

"""TO ",,-ow 

I 
I 
I 
I 
I 
I 
I 
I 
I 

SECOND FLOOR PLAN 

DOUBLE CAR GARAgE 
2T-4"x19'·8" 

-(5 
o 
o 

OPT. MASTER 
BATH 

THIIIItE1.rmUl.l:JllV,TM:~tltl..T.AAlllC:JI'fWff(ll'''lf''''''ca-mw;r. IU:Ot .......... NC~FfAl\IEJW..,YAATMH~ITI\IGI..EQtBJ 
»O.lJE~'R)CKlH3t:'tIIndIfH01U. ~ll&tIfUU'IE~to$l,.;QlRZSAR:~1!.o'K)IlRW<TOII"",.IE~IlfoIUI.'W!2 
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---------~-,.--' ... __ .. _. _ .... _-----_ .... _----------

Joa'R:J1 PROPER, '--" 

EINANCIALCONCESSIONS ACKNOWLEDGEMENT 

Don Galloway Homes agrees to pay up to ${\\\ Qh1? t!>wards non-recurring closIng costs and loan 
Please Initial . origInation fee when Buyer uses Universal American Company. By doIng so, Don Galloway Homes 

Here . reserves the right to choose the closing attomey. 

f.. This Is 10 give you notice thaI Don Gal/oway Homes has a business relationship with Universal American Company. Don Galloway 
Homes and Unlvol'Sal American Company ara both wIlofly owned subsidiaries of The Lemar Group. Because of thl. ra/alionshlp, 
this referral may provide Don Galloway Homes a financial or other benefil. 

Please Initial 
Here 

Please Initial 
Here 

CONSTRUCTION SCHEDULING 

We do our bost to complete each home on schedule while at the same time maintaIning our standard of high 
quality • 

• If you are purchaSIng a home with a contingency contract, your start date will be given when the contingency has 
been removed and loan approval has been received. 

TREE AND LAWN POLICY 

This Is to acknowledge receipt of Don Galloway Homes' Tree and Wn Established Policies, As stated 
therein, it is hereby understood and agreed that 

A. 

ot will be removed from the lot 

C. During construction It is 'ssalY to use lar ulpment to dig basements. back fill the foundation and 
trench for utilities. In the proces ome damage may occur to emaining trees. We recommend that you repair 
the areas by sawing broke . bs flush with the main trunk and treaU ese areas. along with any damaged bark 
areas, with a tree wou compound. Don Galloway Homes will not be respo . Ie for the loss of any tree resulting 
from machine dam e or by changing Ibe grade of the lot, nor will we remove-any after occupancy unless 
agreed to In wriling before the clOSing." "--

D. Yards will be tractor graded, seeded, fertilized and strawed before closing. Maintenance of the yard and 
shrub. will be Don Galloway Homes' responslbllity'untll closing. Regrading, re-sowlng, aeration, maintenanCe and 
watering of the yard and shrubs after closing Is the responsibility of the homeowner. 

HOME ACCESS ACKNOWLEDGEMENT 

Please Initial Due to OSHA Regulations and a genuine concem for the Buye~s safety, the Buyer shall be provided access to the 
Here property befon;. closing only upon prior reasonable notice and request to the Seller, and only when accompanied by 

:j<.' an authorized representatiVe of the Seller and subject to such further, reasonable restrictions as may be imposed by 
the Seller. Buyer othelWlse shall be prohibiled access of any type to the property prior to transfer of tiUe, personally 
or through any representallve. Seller hereby disclaims liability for any and allioss, damage or injulY which might 
arise from any access or visit to the property by Buyer, friends. family members, agents or representative. 

* 

FULL DISCLOSURE STATEMENT 

The purchaser acknowledges that the written te><t of this Purchase Agreement represents the full Intent of the parties 

Involved. 

No prom.ises, ropresentations or guarantees, either verbal or written, other than what Is contained in the 
Purchase Agreement, have been made at this time. In alllljtlon, at no time in the future should the purchaser 
accept any promises reprQseotatfons or guarantees except those made tn writIng. 

salesconsulta~Jo~ 

Buyer ______________________________ _ Sales Manager __ $--7"""_' _' _' _______ _ 

OFFICE COPY 
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---------------------------------- ---------------

Do~ Galloway Hom~s 
A Lennar Company 

Financial Concessions Acknowledgment 

SID Lot and Block # fr:. ..., 7- Purchase Agreement Date:1 -~ 7 -t!) 3 
Property Address :t!!t. 2 0 1 LePt-U.(d:> kArl e. 
Don Galloway Homes agrees to pay the follo~losing Costs: 

Y:z% Origination Fee, Credit Report, Tax Service fee, Flood Certification Fee, Attorney's 
Fee (assuming our Attorney is uSed), Title Insurance, Recording Fees, Survey (ifDGH 
approved surveyor used). 

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve 
the Mortgage Lender. 

Any other closing costs, including but not limited to, discount points, lender juok 
fees Underwriting fees, application fees, and eel) mortgage insurance, prepaid items (insurnnce and taxes), 
and interim interest, Shall be the sole responsibility of the Buyer. 

Southern Trust Mortgage, Inc_ 
Kristen Lavelle 
Phone 843.416.1152 
Cell 843.224.4062 
Fax 843.416:1166 

Bank of America 
Carl Wol:ffill 
Phone 843_745.8341 
Fax 843.745.8429 

Closing Attorney 
Lisa Wolff Herbert 
Phone 843.849.0888 
Fax 843.849.0889 

Homeowners Mortgage, Inc_ 
Larry Luzader 
Phone 843.763.2008 
Fax 843.763.2445 

Mortgage Trust Group 
Ray Marcoux 
Phone 843.388.8400 
Fax 843.388.8040 

Date 3-27-~..:5 
---------: 

Buyer ____________________ -'Datc ____ _ 

mw/mydocumentslpdinconcessions 
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.. --_.---_ ... 
... -------­----..,--- - .. __ ._-

------..,..---.---_ ... _ ... -

.. --.., 

REQ::JEST FOR START 

PlAN ~Al2-L.~ 
JOBNQOA!: x 

Date:'--... ~_IJ'-J-, f-/J<:.p ..:::"2--~ __ --- .... r t 

Spec. House '. ~ntract House &Date~ng Dqte 
Community. P4 n 4. v /& Sales~e~~\..-~~-:--..... ------
Address -;Z.O ( t "'., u.;,. LoL2.:l..:-BIOCIC.-

PLAN SPECIFICATIONS: 

Heritage /' ClassIc Custom 

Garage: None_-_. _One-_' _1:~e L~C(OSed __ . _ 

___ Refer to Addendum/Change Order.; for Contract House 
___ Refer 10 OptIons lisled below for spec. Houses 

Base Price TolalOpllon price 
Total Sales Price '-::u=-. ;-:>"'Z',-;;s"q'I"","T(-

Color Selection: Ordered, ___ --::Atlached ~TO Fol!ow_-'-__ _ 
Plot Plan: Ordered Received, ___ _ 

BuildIng Permit Number_-::--:--=_-:--:-__ ~-~,... 
Plans/Specs/and Purchase Order.; Recelvedt-=_---:-;'.--=-:-__ ""-_ 
Release Dale Expect 

Sales Agenl Dale 

Additonal Comments:, _____________________ _ 

42 
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. __ .--' . __ ... _-------_ .... _-_ .. _--------,------,-----_. ---_.-------- ._--- -_. ------

A LENNAR CoMPANY ' 

THE TARLETON 
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-----------:----~----.-------- -----------------_ ... _------------

THE 'TARLETON 
o 

r-~~~""'i""""""",/,I.-.!.b.===""Ii_-------------l 

BEDROOM 1F2 
12'-ll'X13'-S" 

BEDROOM #3 
12'-ll'X13'-lf 

0I'fN1O 
. ""'" 

--, r-

..... ~--"'., BEdlBOOM #5 i 
I If-4'x16'-61 I 

---="""'~... I Qm;1 I""", I 
I Wli laB I 
I I I I 

.1 I I I 
i I I i 
l==-=-=.='-....!.~~ .. ...L. ___ . ..J 

i 
I 
I 
I 
I 
I 
I 
I 
I 

SECOND FLOOR PLAN 

DOUBLE CAR GARAGE 
2f-4'x19'-II' 

OPT. MASTER 
BATH 

'II1III--alaFOll.~P\R"O'lOIo.u;~NJr"""""tFAIHOOlCQm\I,CJ .... OOI'II'L.ANSAICI5J"Jl_lWQf'&..l'UCIAA'I'_\\m1"«:1Le~.uan':D 
JHJ ..... f.Ul.ai:fTOowa:\ImICIUJ,.,ttt~IIiJ4~~tosr.I'IODIoIIiiZllS.II'I:~AICID..EV ... ~w.y.~~ 
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--------- ----------------- -------------------------------- -------------

, 
1:,ii4 'd.lii 4i'1331Q4. ",th '+''',.M·!!3 ...... "q','.ijlll: liil; 1@-4 

LISA WOLFF HERSERT, ATTORNEY AT LAW 
REAL ESTATE TRUST ACCOUNT 

PAY TO THE 
OI'lQEROF 3 - -

8s4 LOWCOuNTRY BlVD 
MT_ PLEASANT. SC 2S4s4 

(S43lB4~ 

Do_n Gailciway I-\ome_s; LLC, A Dehlware LLC .- -. . . . ,'.: . 

_ NBSC 
lHE NAll0NAl. BANK OF SOUTH CAROUNA. 

CHARLESTON. SC 29402 . 

6N161532 

-t_ 

74229 

May_ 09, 2003 -

~193,243: ('3~~ 

! - One Hundred Ninety Three Thousand Too Hundred FortY Three-and 73/100 .rt __ .......... _rtrt ........ -

Don ~au~way Homis, LLC, A Delaware LL~ 

MEMO 
_ Cash to Sellerj)3-567 

-! 

.' . --"'-. ... ~ 
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------------~~- ..... __ .. '--' 

A. Settlement Statement U.S, Department of Houslnn 
and Urban Development A-.. 

1r 
OM" No. 250Z-OZSS 

B. Type of Loan 

1. o FHA 

4·0·VA 

2. 0 FmHA 3. 181 Conv. Unlns ~~~~;~'" Loan Number 
0302207 

Mortgaga Insurance Case Number 

5. 0 ConY. Ins. 

C. NOTE:Thls form Is fumlshed 10 give you a slalement of aclual seWomen! costs. Amounts paid 10 and by Ihe .amemenl agent are shown. 
'. Items marked "p.o.c" were paid outside of closing: they are shown here for informational purposes and ara nollncluded In the lolals. 

D. NAME AND ADDRESS OF BORROWER: David A. Stover Jennifer L Shalf 
201 Temuco Lane,. Summerville, SC 29483 201 Temuco Lane, Summerville, SC 29483 

E. NAME AND ADDRESS OF SEllER: Don Galloway Homes, LLC, A Delaware LLC 
11230 Carmel C~mmons Blvd., Charlotte, NC 

F. NAME AND ADDRESS OF LENDER: Homeowners Mortgage Enterprises, Inc. 
2530 Davlne Street, Columbia, SC 29205 

G. PROPERTY 
LOCATION: 

201 Temuto Lane 
Summerville, SC 29483 

H. SETf!.EMENT AGENT: 

PLACE OF SETTLEMENT: 

mi:' 
I. SEll1.EMENT DATE: 

Usa Wolff Herbert, PA 
864 Lowcountl}'.BIvd., Sulfe C, Mount Pleasant, SC 29464 
58-2312tI70 

OSlll912003 I RESCISSION DATE: 

J. . SUMMARY OF BORROWER'S TRANSACTION . K. SUMMARY OF SELLER'S TRANSACTION 

1 ~O. GROSS AMOUNT DUE FROM BORROWER: 400. GROSS AMOUNT DUE TO SELLER: 

101. Contract Salea Price $U7.214 00 401. ConIrBet Sales Price $H7214.00 
102. Pen;onal Property 402. P .... onal p,.",.my 
1 03. Se~enl:i charges 10 borrower. 403. 

(from lin. 1400) $5,316:82 

104. 404. 

105. 405 •. 

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE: ADJUSTMENTS FOR ITEMS PAID BY SelLER IN ADVANCE: 

108. Cily/town taxes t? .406. CRyItown T"""s ... 10 

107. c;o'unlyToxe. to 407. County T""., 10 
10a. Ast.e.Ssments 10 40B. Aneu'!'enls 10 

109. 409. 

110: . ' 410 • 

Ill. 411. 

112. 412. 

120. GROSS AMOUNT DUE FROM BORROWER: $202,530.82 420. GROSS AMOUNT DUE TO SELLER: $197,214.00 

200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER: 500. REDUCTIONS IN AMOUNT DUE TO .SELLER: 

201. Depoilt oreameal money $500.00 501. Excess deposll( ••• lnslructlons) $500.00 

Z02. PrlncipaJ amount of new loan(s) $201,376.00 502. SeHlemenl charges 10 seDer (Rna 1400) $3,306.44 

203. ExisUng loan(s) taken subject to 503. ""mUng loan(s) taken sub)C>;I to 

Z04. 504. PayolJ of firsl mortgogelo,n 
205. 605. Payoff or second roorlgage loan 
200. 505 •. 
207. S07. 
208. 50B. . .. 
209, 509. 

ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: 

210~'Cllyltown taxes to 510. Cltyltown taxes to 

211. ColJntytaxes- 01/01/2003 to 05/09/2003 $163.93 511. County taxes 01/01/2003 to . 05/09/2003 $163.83 

212. Assessmenls to 512. Assessments to '. 
213. 513, 
214. 514. 
215.: 515. , . 
Z16, 515. 
217, 517. 
216. 51 •. 
i19. 519. 

220. TOTAL PAID BY/FOR 
$202,039.83 520. TOTAL REDUCTIONS $3,970.27 

BORROWER: tN AMOUNT DUE TO SELLER: 

300. CASH AT SETILEMENT FROMITO BORROWER: 600. CASH AT SETILEMENT TOIFROM SELLER 

301. Gross amounl due from borrower mne 120) I $?02 .. <.'0. 8'- not Gm<s amOllnl d"o (0 seller lline 420) $197,214.00 

46 



HUo,.1 (Rev. :lIas) 

L. SETTLEMENT CHARGES 
700. TOTAL SALES/BROKER'S COMMISSION 

e .... EDONPRlCE $197,214.00 III 

$201,376.00 ) 
1110. Owner'. c.oy.,.~ .$~97,21". 00 ) 
1111. PeT 604 / LrIC 40. (B.inder In.c.IudedJ 
1112. re.:ss Mail Package to Hamsowner1!J Mart ge 

1113, Express Mai~ ProcsecU to Seller 

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES: 
1201. Aecording'ClDI: Deed $~1. 00 ; Mortgllge $2~. 00 ; Rur",ales 
1202. Ci1y/county laxlslamp.s; Deed $730.7S:Mortgaglli 
1203. Slare IB.'lU':riampr. D ... 

1204. 
1205 .. 

1300 ADOITIONAL SETTLEMENT CHARGES' 
1:1lt.SlII'Veyto 11le1:;an.' A3.50C. (POC-5) ,'. 

1302. Pesllnspec:Uon to E1.aJJlS Pest (POC) , 
13OJ. Mers, .Regis tra tion Fee to Hameowne.r3 
13tH. 2003 dues to P~Ulll CreQk ROA 
1305, 2-10 Warranty 
13'J6, 

1307. 

1400. TQTAL SETTlEMENT CHARGES 
I have carefully reviewed the KUD-1 S I nf Slalameni and 10 the best of my knowledge and belle', II is a trua an'"l accurate s1atemenl 
on my a ~rurther carUfy thall haYe received a copy of Ihe HUO~~p.~:(lemenl 
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PAID FROM 
ElORROWER'S 

. FUNDS 
AT 

SETTLEMENT 

$3.95 
$226.56 

$5,316.82 

OMB Nc. 2502-0265 

PAID FROM 
SELLER'S 
FUNDS 

AT 
SETTLEMENT 

$33.00 

$730.75 

$84,81 

$3,306 • .. 

an receIpls and disbursements made 
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.. __ ....... __ ... __ ........ _----------_._--

STATE OF SOU1H CAROLINA 

COUNTY OF DORCHESTER 

JENNIFER SHORT and 
DAVID STOVER, 

Plaintiffs, 

VS. 

LENNAR CAROLINAS, INC, 
DON GALLOWAY HOMES, LLC, 
and LENNAR COMMUNITIES OF 
THE CAROLINAS, INC, 

Defendants. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIRST JUDlOAL CIRCUIT 
) CASE NO. 09-CP-10-1602 

) 
) 
) 
) PLAINTIFF'S OPPOSITION TO 
) DEFENDANTS' MOTION TO 
) DISMISS, OR ALTERNATIVELY, 
)' STAy 
) THE ACTION 

) 
) 
) 
) 
) 

--------~--------------) 

The Plaintiffs respond in opposition to Defendants Lerinar 

Carolinas, Inc., Don Galloway Homes, LLC and Lennar Communities of 

the Carolinas, Inc.' ~ ("Defendant" or "Defendant'sl» Motion to Dismiss or 

Alternatively, Stay the Action, and request that the Court deny 

Defendant's Motion to Dismiss for the reasor.s stated herein. 

As Plaintiffs have previously conceded in conference with counsel 

for the Defendants, the Defendants are entitled to a 90-day stay in this 

litigation pursuant to the Right to Cure Act, S.c. Code § 40-59-810 et. seq. 

Plaintiffs do n~t object to the Defendants exerCising a clear statutory 

1 
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-------------------------

procedural right granted to them, and therefore do not oppose 

Defendants' requested relief in the motion as to a stay of this litigation. 

GROUNDS FOR oPPOSmON 

Plaintiffs strongly oppose Defendants' attempts to dismiss this 

action on the basis that it is subject to binding arbitration. Plaintiffs 

contest this dismissal on two separate grounds, pursuant to South Carolina 

case law: 

. 1. The Arbitration Clause in the Purchase Agreement is adhesive, 

unconscionable, incomplete and unenforceable in this action, and 

dismissal of this action in order to arbitrate is improper. TIle Plaintiffs 

show that the Arbitration Clause is part of an adhesive form agreement, 

that they had no real choice of terms in the Purchase Agreement, and that 

facially, the co-Plaintiff David Stover is not bound by these terms, because 

he did not sign the Purchase Agreement. 

2. The Purchase Agreement conforms to the Simpson Grounds for 

invalidating a provision requiring arbitration, and therefore, dismissal of 

this action to arbitrate is improper. Pursuant to Simpson v. MSA of 

Myrtle Beach, Inc., 373 S.c. 14 (2007) and its progeny, the Shorts are not 

subject to the arbitration clause in the Purchase Agreement because they 

are not conunercially sophisticated parties, the purchase agreement was 

2 
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hastily and/ or arbitrarily executed as is evident from Defendant's exhibits, 

and Plaintiffs did not have the benefit of counselor negotiation in making 

a major purchase that fundamentally limited their legal rights. 

ARGUMENT 

I. The Arbitration Clause in the Purchase Agreement is Adhesive, 
Unconscionable, and Incomplete, and is therefore Unenforceable 
in this Action. 

South Carolina favors the arbitration of disputes, but only so long as 

certain requirements are met by the parties when entering into an 

arbitration clause, and only so long as the language and mutual promises 

contained in the arbitration clause itself meet certain guidelines. Simpson 

v. MSA of Myrtle Beach, Inc., 373 S.c. 14 (2007). An arbitration clause 

contained in a contract may therefore be unenforceable on the same 

grounds as a whole contract, including unenforceability on the grounds of 

unconscionability . 

In South Carolina, unconscionability is defined as "the absence of 
I . 

meaningful choice on the part of one party due to one-sided contract 

provisions, together with terms that are so oppressive that no reasonable 

person would make them and no fair and honest person would accept 

them." rd. at 25 (citing Carolina Care Plan, Inc. v. United HealthCare 

Servs.; Inc., 361 S.c. 544,554 (2004». If a court as a matter of law finds any 

3 
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-------------_.- -----------_._----_ .. _._--------- ------,-------

clause of a conu-act to have be:en unconscionable at the time it was made, 

the court may refuse to enforce the unconscionable clause, or so limit its 

application so as to avoid any~unconscionable result. I!i; S.c. Code Ann_ § 

36-2-302(1). 

The Purchase Agreement signed by Jennifer Short and 

representatives of Don Galloway Homes is a form agreement. None of the 

terms of the agreement related to legal remedies were negotiated by the 

parties. The Purchase AgreeJrtent is missing the signatu,re of the co­

purchasor purportedly bound by the legal terms and conditions contained 

in the Agreement. The Purchase Agreement Arbitration Gause is facially 

adhesive, in that its terms were not bargained for by the parties. 

Moreover, informed consent to arbitrate is facially lacking in this 

Purchase Agreement because:the co-purchasor and co-plaintiff, David 

Stover, did not sign the agreement, yet Don Galloway Homes, Inc_, 

allowed the sale to proceed despite this obvious deficiency. "\Vhile another 

party may have been engaged to barga:in on his behalf, the agreement of 

the parties on the Purchase Agreement does not reflect what, if any, 

knowledge, Mr. Stover had of the rights he was forfeiting under the 

Arbitration Clause. 

4 
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--------------;'--

II. The Plaintiffs' Purchase Agreement Conforms to the Simpson 
Grounds for Invalidating a Provision Requiring Arbitration. 

, In Simpson, the court analyzed an adhesion contract for the sale of an 

automobile. While the court first noted that such contracts are standard :in 

the automobile industry, it also stated that this contract involved a "vehicle 

intended for use as Simpson's primary transportation, which is critically 

important in modern day society." Id. at 27. It also found that Simpson 

did not possess the business judgment necessary to "understand the 

implications of the arbitration agreement," and she did not have a lawyer 

present when she signed the document. Id. Furthermore, the court noted 

that the contract was "hastily" presented for signature. Id. 

Additionally, the arbitration clause in the contract in dispute in 

Simpson was embedded within the small print and was deemed 

"inconspicuous" by the court. rd. Based on the foregoing, the court found 

that Simpson lacked a meaningful choice in agreeing to the arbitration 

clause. rd. at 28. 

The Purchase Agreement in this case contains boilerplate language that' 

provides scant evidence of the magnitude of the Shorts' purchase., Cursory 

review of the document shows that none of the essential arbitration terms 

offer a blank area for the addition or modification of terms. There is no 

area for the parties to initial. Moreover, as previously indicated, the 

5 
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._-_ .... __ .... _----,-------,---_._---_. 

Purchase Agreement was deemed valid by Lennar even thoug~ the co-

plamtiff and co-purchasor, David Stover, did not sign off of the agreement . 

. This pre-printed form purports to have governed the purchase of their 

home, while simultaneously voiding their right to a h'ial by jury. The 
. \ 

contract purports to eliminate any remedy to the Shorts for construction 

defects, while reserving equitable rights to Defendants and apparently, 

disclaiming all of the builders' statutory warranties, including the 

warranty of habitability. 

Plaintiffs assert a home purchase is the greatest purchase most 

Americans make in their life. 'Home ownership may be described as a 

matter that essential to our society, and even more significant than the 

vehicle purchase dispute raised in Simpson.. In the case of the Shorts, it was 

their first home purchase, yet during this life- and status-altering event, 

Plaintiffs are alleged to have permanently given up fundamental rights, 

even though one of the Plaintilis did not execute the Purchase Agreement. 

Another factor weighing against enforcement of the arbitatrion clause in 

the Purchase Agreement is the commercial sophistication of the Plaintiffs. 

The Plaintiffs are not commercially-sophisticated parties. This property is 

the Plaintiffs' first home, and their first attempt at a home purchase. From 

the appearance of the contract, Plaintiffs were dealing with an agent of 

6 
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Don Galloway Homes, not an independent realtor, and similarly, it 

appears no lawyer (or informed, non-interested party) was present when 

Plaintiffs entered into the purchase agreement, and ostensibly, the 

arbitration clause. Any agent of Don Galloway homes would have been 

. on inquiry notice that this was the first home purchase for Plaintiffs and 

that they are not intimately knowledgeable of real estate, commercial, or 

construction law. 

Lastly, the incompleteness of fue purchase agreement speaks for 

itself as to fue arbitrary and hasty manner in which the parties reached 

agreement. The form is facially incomplete. It contains information 

scrawleq in by a Lennar agent. 

CONCLUSION 

For the above reasons and those that may be presented in oral 

argument, Plaintiffs respectfully request that the Court deny the 

Defendants' Motion to Dismiss. 

1/1 

11/ 

III 

II/ 
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:lilJr~ 
JO~ EPWARD ROBINSON 
se B~o.: 75919 . 
36 Broad Street 
Charleston, se 29401 
T: 843-723-5152 
F: 843-577-4570 
Email: john@charlestonlawoffice.com 

36 Broad Street 
Charleston, se 29401 
T: 843.723.5152 
F:843. 577.4570 
Email: lwc@lwcooper.com 

THURMOND KIRCHNER & TIMBES, P.A. 

~ ;;/Z'!k 
JESSE A. KIRCHNER 
se Bar No.: 70479 
15 Middle Atlantic Wharf, Suite 101 
Charleston, SC 29401 
T: 843-937-8000 
F: 843-937-4200 
Email: jkirchner@tktlawfum.com 

Attomeys for the Plai71tiffs 
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STATE OF SOUTH CAROLlNA ) 
) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF DORCHESTER FOR THE FIRST JUDICIAL CIRCUIT 

JENNIFER SHORT AND DAVID STOVER, ) 

Plaintiffs, 

vs. 

LENNAR CAROLINAS, INC., DON 
GALLOWAY HOMES, LLC, AND LEl\1NAR 
COMMUNITIES OF THE CAROLINAS, 
INC., 

) 
) 
) 
) 

C.A. NO.: 09-CP-lS-1602 

DEFENDANTS' MEMORANDUM IN 
SUPPORT OF MOTION TO STAY THE 

ACTION AND COMPEL ARBITRA nON 

) 
) 
) 
) 
) ~ () 

) r-:· ~ ";':" '- ~-:. /"), 

. Defendan". ~?\~~;i\. "'!J' .'$; 
Defendants Lennar Carolinas, Inc., Don Galloway Homes, LLC, and Lennar Communi~ies of t~ '.:_. 

,~ •... ,. --
Carolinas, Inc. (collectively,. "Defendants"), by and through their undersigned attomeys;/t~·~p~ctfully 'cP 

',~""" c."J 

submit this Memorandum in Support of their Motion to Stay the Action and Compel Arbitrati;~~ ~ . 

BACKGROUND 

This action involves allegations of defects in the construction of a single-family residence located 

in Dorchester County, South Carolina (the "Property") that is owned by Plaintiffs Jennifer Short and 

David Stover ("Plaintiffs"). The subject residence was constructed and purchased pursuant to the South 

Carolina Purchase Agreement, which was entered into by Plaintiff Short and Defendant Don Galloway 

Homes, LLC1 (the "Agreement") on March 11, 2003. In conspicuous, bold, underlined, and capitalized 

type, the frrst page of the Agreement provides, inter alia,that: 

ALL CLAIMS, CONTROVERSIES. OR DISPUTES BETWEEN DON 
GALLOWAY HOMES, LLC AND YOU ARISING OUT OF OR RELATING TO 
THIS CONTRACT, THE BREACH THEREOF, AND ALL CLAIMS RELATING 

. TO THE CONSTRUCTION OF THE SUBJECT RESIDENCE, OR OF ANY 
OTHER KIND, SHALL BE SETTLED BY ARBITRATION IN ACCORDA.t~CE 
WITH TIlE CONSTRUCTION INDUSTRY ARBITRATION RULES OF. THE 
AMERICAN ARBITRATION ASSOCIATION. THE PARTIES ACKNOWLEDGE 
THAT ARBITRATION SHALL BE THE SOLE, FINAL, BINDING AND 

I Lennar Carolinas, Inc. and Lennar Communities of the Carolinas, Inc. were impr~perly identified as defendants in this 
action, which arises from a dispute between Plaintiffs and Don Galloway Homes, LLC. Tn any event, the improper naming of 
these parties does not impact the arbitrability of the dispute. See Int'l Paper Co. v. Schwabedissen Maschinen & Anlagen 
GMBH, 206 F.3d 411, 417 (4th Cir. 2000). 
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EXCLUSIVE REMEDY OF THE PARTIES WITH RESPECT TO ANY SUCH 
MATTER FOR WmCHARBITRATION IS REQUIRED HEREUNDER. 

See Agreement at ~ 7. A copy of the Agreement is attached hereto as Exhibit A (emphasis in original). 

The first line of the Agreement also states that "THIS AGREEMENT IS SUBJECT TO ARBITRATION 

(SEE PARAGRAPH 7 HERE!N)." [d. (emphasis in original). 

Through this provision, the parties agreed and stipulated that all disputes regarding the Property, 

the Agreement, and any dealings between the parties would be resolved through arbitration. Similar 

arbitration provisions relating to homes purchased from Defendants have been upheld and enforced by 

Judge Dennis and Judge Harrington. See Order of the Honorable R. Markley Dennis, Jr. Granting Motion 

to Compel Arbitration dated March 19, 2009, attached as Exhibit B; see also Order of the Honorable 

Kristi L. Harrington Granting Motion to Compel Arbitration dated December 21, 2009, attached as 

ExhibitC. 

In violation of these mandatory arbitration provision, Plaintiffs brought the present action against 

Defendants, aIleging claims for negligence, breach of implied warranties, and unfair trade practices. 

Defendants have denied all .such allegations and have moved to have this matter arbitrated in accordance 

with the parties' Agreement. 

ANALYSIS 

A. The Parties' Arbitration Agreement is Enforceable under the Federal Arbitration 
Act. 

The Federal Arbitration Act ("FAA"), 9 U.S.C.A. § 1 et seq., codifies the federal policy favoring 

arbitration. Unless the parties have contracted otherwise, the FAA applies in federal and state courts to 

any arbitration agreement regarding a transaction that involves interstate commerce, regardJess.ofwhether 

the parties contemplated an interstate transaction. Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 538, 

542 S.E.2d 360, 363 (2001). 

In the instant case, the parties stipulated that "this transaction involves interstate commerce" and 

that the parties' claims wiIl be submitted to mandatory mediation and arbitration "as provided by the 

Federal Arbitration Act." See Agreement ~ 7. Furthermore, Defendants have submitted an Affidavit 

2 
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showing that the transaction that underpins the Agreement and forms the basis of the Complaint involves 

significant out-of-state activities, and in fact, could not have taken place absent the infusion of out-of-

state materials and supplies, which were transported into the State of South Carolina. See Affidavit of 

David Murphy ~ 6 (attached hereto as Exhibit D). Indeed, it is likely that nearly every item of material 

that was used in the construction of the subject residence implicated interstate commerce in some fashion 

or other. 

Although Defendants are able to provide specific proof of this fact with respect to a number of 

specified materials, South Carolina courts essentially accept it as given that construction involves 

interstate commerce. See Episcopal Housing Corp. v. Federal Ins. Co., 269 S.c. 631,640,239 S.E.2d 

647,652 (1977) ("It would be virtually impossible to construct" [a housing project for the elderly] "with 

materials, equipment and supplies all produced and manufactured solely within the State of South 

Carolina."); see also Blanton v. Stathos, 351 S.C. 534,541, 570 S.E.2d 565, 569 (Ct. App. 2002) 

(detcrmining that a contract for design and architectural services in the construction of a restaurant in 

South Carolina involved interstate commerce because "the contract not only contemplated the use of 

materials manufactured outside the state of South Carolina, but realistically the_ project could not be 

constructed without the use of materials in interstate commerce") The same principle would apply here in 

the event that Defendants were without actual proof of interstate commerce, which is not the case. Based 

on the foregoing, it is clear that the transaction necessarily involved interstate commerce such that the 

. FAA governs the enforceability of the Arbitration Agreement. 

The purpose of the FAA "was to reverse the longstanding judicial hostility to arbitration 

agreements that had existed at English common law and had been adopted by American courts, and to 

place arbitration agreements upon the same footing as other contracts." Gilmer v. Interstate/Johnson 

Lane COlp., 500 U.S. 20, 24, III S.Ct. 1647, 114 L.E.2d 26 (1991). "[Q]uestions ofarbitrability must be 

addressed with a healthy regard for the federal policy favoring arbitration." Id (highlighting the heavy 

presumption in favor of the validity of arbi~atioJ agreements). Section 2 of the FAA states that an 

arbitration clause in a contract involving interstate commerce "shall be valid, irrevocable, and 

3 
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enforceable, save upon grounds as exist at law or in equity for the revocation of any contract." 9 U.S.C. § 

2; see also Zabinski v. Bright Acres A~socs., 346 S.C. 580,553 S.E.2d 110 (2001) (quoting Allied-Bruce 

Terminix Co. v. Dobson, 513 U.S. 265, 273, 115 S.Ct. 834, 839 (1995». It appears that pursuant to 

Section 2 of the FAA, Plaintiffs are challenging the validity of the arbitration provisions on the grounds 

of common law unconscionability? 

B. The Arbitration Agreement is Not Unenforceable as Unconscionable. 

To be unenforceable as unconscionable under South Carolina law, there must be an "absence of 

meaningful choice on the part of one party due to one-sided contract provisions, together with terms that 

are so oppressive that no reasonable person would make them and no fair and honest person would accept 

them." Carolina Care Plan, Inc. v. United Health Care Servs., Inc., 361 S.C. 544, 606 S.E.2d 752, 757 

(2004). Plaintiffs bear the burden of proving both the absence of meaningful choice on their part and that 

the arbitration provisions are oppressive and unreasonably favorable to the other party. See Green Tree 

Fin. Corp. v. Randolph, 531 U.S. 79,92, 121 S.Ct. 513 (2000). 

1. Plaintiffs did not lack meaningful choice in signing the Agreement. 

Absence of meaningful choice on the part of one party requires evidence of a fundamentally 

unfair bargaining.proccssin the contract at issue. See Herron v. Century BMW,382 S.C. 525, 532,693 

S.E.2d 394, 398 (2010) (holding consumer had meaningful choice in making decision to enter into 

adhesion contract with used car salesperson). In the context of arbitrability issues, the Fourth Circuit has 

described unconscionability as whether the arbitration clause is geared toward achieving an unbiased 

decision by a neutral decision-maker. Hooters oj Amer., Inc. v. Phillips, 173·F.3d 933, 938 (4th Cir. 

1999). 

Plaintiffs are anticipated to argue that the Agreement was not a take-it-or-leave-it adhesion 

contract. Although Defendants did supply a standardized contract, Stover thoroughly negotiated the 

terms of the Agreement. See Exhibit D. As further evidenced by the addendum to the Purchase 

2 Plaintiffs have not challenged that their claims fall within the scope of the arbitration provisions. The Arbitration 
Agreement covers all claims, controversies, or disputes "arising out of or relating to this contract." See Exhibit A (emphasis 
omitted). All of Plaintiffs' allegations relate directly to the construction and sale of the residential property that is the subject of 
the Agreement. As such, any challenge by Plaintiffs to the scope of the arbitration provisions would be unproductive. 

4 
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Agreement demonstrates, the terms of the Agreement were altered when Don Galloway agreed to pay all 

non-recurring closing costs and the loan origination fee. Id. 'lI 5; see also Exhibit A. Stover also 

requested and received certain upgrades, as specified by the handwriting on the floor plans in the 

Purchase Agreement. Id. 

Counsel for Plaintiffs argue that Plaintiffs lacked the ability to understand the Arbitration 

Agreement, that there was no attorney present to explain the Agreement, and that the Agreement was 

"hastily" presented for their signatures. "Noticeably, however, except for the agreements themselves, 

PlaintiffIs] failO to present any evidence, by way of affidavit or otherwise, to support these allegations, 

and as stated above, [they bear] the burden of establishing that the agreements at issue are unenforceable." 

Holden v. Carolina Payday Loans, Inc., No. 08-1 82-TLW, 2008 WL 4198587, at * 14 (D.S.C. Sept. 5, 

2008) (finding that all claims should be submitted to arbitration in accordance with the agreements where 

the plaintiffs failed to substantiate their allegations with affidavits). As a result, there is no evidence to 

corroborate these allegations.) 
'V 

Taking Plaintiffs' allegations are tille, the "mere fact that one party to the contract is larger than 

the other" cannot be the basis for finding that an arbitration clause is unenforceable. Stedor Enters., Ltd. 

v. Armtex, Inc., 947 F.2d 727, 733 (4th Cir. 1991). "There are many cases in this jurisdiction and others 

involving the enforceability of arbitration clauses ... between commercial entities and consumers." 

Simpson v. MSA of Myrtle Beach, Inc.,373 S.C. 14, 26, 644 S.E.2d 663, 669 (2007). As the South 

Carolina Supreme Court has noted, the standardization of contracts is "a rational and economically 

efficient response to the rapidity of market transactions and the high costs of negotiations." See Munoz v. 

Green Tree Fin. C01p., 343 S.C. 531, 541, 542 S.E.2d 360,365 (2001); Lackey v. Green Tree Fin. Corp., 

330 S.C. 388, 395, 498 S.E.2d 898, 902 (Ct. App. 1998). 

3 Plaintiffs also claim that the Agreement is missing the signature of a co-purchaser and that this missing 
-signature is proof that they lacked a meaningful choice. It is well-established that "a non-signatory can enforce, or 
be bound by, an arbitration provision within a contract executed by other parties." Int 'I Paper Co. v. Schwabedissen 
Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000); Benefits in a Card, LLC v. TAU Corp., No. 
6:06-cv-03655-GRA, 2007 WL 750638, at *2 (D. S.C. March 7,2007). 

5 
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In signing the contract, there was no lack of a meaningful choice. The Agreement is clearly 

labeled to be an arbitration agreement at the top of the document in bold, capital and underlined font. 

Herron, 387 S.c. at 533, 693 S.E.2d at 398 (holding that conspicuously labeled arbitration agreement 
. I 

renders the decision to sign such an agreement meaningful).4 The terms of the arbitration agreement 

appear again typed in bold, underlined and capital letters on the fust page of the contract. Id. 

Plaintiffs rely heavily on the South Carolina Supreme Court case of Simpson v. MSA of Myrtle 

Beach, Inc., 373 S.c. 14,25, 644 S.E.2d 663, 669 (2007). Applying a case-by-case analysis reveals that 

the Arbitration Agreement is significantly different from the agreement at issue in Simpson. The Simpson 

arbitration agreement "in its entirety was written in standard small print and embedded in paragraph ten 

(10) of sixteen (16) paragraphs included on the page." The Simpson court found that "the 

inconspicuousness nature of the arbitration provision" prevented any meaningful choice in agreeing to 

arbitrate. Accordingly, the significant features that impacted the unconscionability determination in 

Simpson are not present here_ 

Finally, there is a legal presumption that parties to a contract have read and understood the terms 

of the contract. As stated 'above, Stover signed the Agreement in mUltiple places and requested and 

received numerous 'changes. See Murphy Affidavit.~ 5. As such, Plaintiffs had a meaningful c;:hoice in 

making the decision to enter into this contract with Defendants. 

2. The Arbitration Agreement lacks oppressive, one-sided terms .. 

Under the Arbitration Agreement, an unbiased arbitrator will decide the parties' disputes in 

accordance with the Construction Industry Arbitration Rules of the American Arbitrat.ion Association 

("AAA"), which is universally recognized as a full service provider of alternative dispute resolution. See 

Exhibit A Clearly, the use of the AAA is not unconscionable. 

Moreover, the arbitration provision in the Agreement does not contain a limitation on damages or 

otherwise attempt to limit Plaintiffs' ability to recover. As with the arbitration provision that was deemed 

4 Similar to the arbitration agreement in Herron, the arbitration provision in the Agreement is conspicuous, as 
evidenced by the fact that it meets the ·stringent notice requirements un~er South Carolina law. 

6 
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enforceable in Hen'on, the Agreement does not "preventD the arbitrator from awarding punitive damages 

or double or treble compensatory damages, nor does the [AJgreeipent limit any available statutory 

remedies." Herron, 387 S.C. at 534, 693 S.E.2d at 399.5 By contrast, the arbitration agreement that was 

deemed unenforceable in Simpson required the customer to waive her right to punitive damages as well as 

double and treble compensatory damages. Simpson, 373 S.C. at 25, 644 S.E.2d at 669. The Agreement 

merely sets forth the forum in which Plaintiffs are to bring their claims. 

Furthermore, there is no evidence that the cost of arbitration will prevent Plaintiffs from pursuing 

their claim. See Adkins v. Labor Ready, Inc., 303 F.3d 496, 502 (4th Cir. 2002). ("Where a party seeks to 

invalidate an arbitration agreement on the ground that the arbitration would be prohibitively expensive, 

that party bears the burden of showing the likelihood of incurring such costs."). Thc Complaint does not 

specify the amount of damages that Plaintiffs are seeking, but if they are seeking rescission of their 

Agreement in the amount of $197,214, the filing fee under the Construction Industry Rules would be 

$2,800. A copy of the Construction Industry Rules are attached as Exhibit E. Even with treble damages, 

the filing fee would not exceed $6,200. Id. Thus, the cost of arbitration will not depi'ive Plaintiffs of their 

day in court especially in light of the fact that Defendants share responsibility for the arbitration costs. 

Certain provisions also favor the customer, such as allowing the customer to choice the venue. 

Id. There is no requirement that the parties arbitrate in Miami, Florida, where Lennar is headquartered, or 

some other location that.would be potentially inconvenient to Plaintiffs. Furthermore, both the customer 

and builder are subject to the terms of the arbitration agreement such that there is no lack of mutuality of 

remedies. See Herron, 387 S.c. 534, 693 S.E.2d at 399 (fact that the arbitration agreement applies to 

both the customer and the commercial entity shows that the provisions are not one-sided and oppressive). 

Even if the Agreement were arguably one-sided, parties have a duty to read and digest the 

contract. A person who can read is bound to read an agreement before signing it. Towles, 338 S.C. 29, 

5 Plaintiffs allege that "Don Galloway has disclaimed all of the builder's statutory warranties, including the warranty 
of habitability." Such a disclaimer would not be a basis for avoiding arbitration, as disclaimers apply with equal 
force in the courts as in any arbitral body. Indeed, such disclaimers are routinely enforced by courts in South 
Carolina. See e.g., Kirkman v. Parex, Inc., 369 S.C. 477, 632 S.E.2d 854 (2006) (finding that the "principle of 
freedom of contract permits a party to effectively disclaim the implied warranty of habitability")." 

7 
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39, 524 S.E.2d 839, 845 (1999) ("[T]he law does not impose a duty to explain a document's contents to 

an individual when the individual can learn the contents simply from reading the document."). The duty 

to read is particularly important, where, as here, Plaintiffs assert that the purchase of the residence was 

one of the most significant expenditures of their lives. The record contains no evidence that would 

support a finding that the terms of the Arbitration Agreement are oppressive, one-sided or geared toward 

achieving a biased decision by an impartial decision maker. Accordingly, the Arbitration Agreement is 

not unconscionable and should be enforced. 

Conclusion 

Based upon the foregoing reasons, this case should be stayed, and the Plaintiffs compelled to arbitrate 

their claims against Defendants. 

Charleston, South Carolina 

October 5, 2010 

PPAB 1708994vl 
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email: ellislesemann@Rarkerpoe.com 
Jenna K. McGee, Esq. 
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PARKER POE ADAMS & BERNSTEIN LLP 
200 Meeting Stree!,$uite 301 
Charleston, SC 29401 
Phone: (8438) 727-2650 
Fax: (843) 727-2680 
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JObNO'~ .. 
lot No. C-

Block No. ___ _ 
A LBNNAR COMPANY 

SOUTH CAROUNA PURCHASE AGREEMENT 
Sp.Jl~.j 

~M~~=-':::,;_..a!~~::-t:t:-l£:~~':::±.b.~M'..!'~rer agrees 10 purchase fiom Don Galloway Homes, 
n a ames as er, improverflen1s ("Property") descnbed below, upon ihe 

following terms and conditions: . 

1. Prooer1v~~" orTownof· !;;IN:r~\)k .~ h~-> ' 
Coun!X£ ~of ~ Gi.rtJ\\T II~ , 

~~o; ~=QDMML Barage;~l:;;=i22=:--.rone). 
2 PurchaseBicSL\The purchase plica 5 $ \CI~I ZJLtt8-- . anp rhaD be paid as foIIov.s: 

-S-::~ , In sames! man pqlC! uppn exscUftcii ofihlS Contract. 
(See standard ovislonS.~ .. 

$ ,asadditiordeames!moneytobeROldloSeler 
on or before (See SfancIaid ProVisIons.) 

$ , NorH'SfundabJe rnoneyfOr opfions. 

$ , ihe balance ofihe down payment In carh at closing, 

3. Loan Appllca1lon: Buyer agrees 10 appo/ for an FHA. VA or Conveniionalloan 1hrough an approved Don 
Gaaoway FlDm8SJ:Snder In ihe amount of 
$ . Of ihe appHcable Jhterest rata as oiffie date of cloSing. on or befOre li\Ie (5) d~ from lhe 
date of thIS Contact. lhe aforemen1loned loan rhaD be secured bv!he real prope!jy described herein. Blijef shaD 
endeavor In good falfh 10 ob1oln said loan and when r~sted by1endershOU supplY aU necessaIV Infonnalion and 
sign ihe cus!6f1l9lY loan appficalfons, forms and inslrumenls. If Btijer's loon appHOOtbn Is f~1ed for a cause ihat 
cannot reasanatlly be cuiOO. or if a commilment for said 1Inanclilg cannot reasonatJiY 00 oblained by 5pe9!fled 
dosing da1e, SWer shaH be deemed unable 10 obtain said loan. in such case, elfher ~r Of Seller IT1Cl)' tEirmina1e 
this agreement and Buyer shail pay any appraisal fee and/or credit repat ctJaIges. The Escrow Agerit shall then 
refUnd iIle samestmoneyto BuYer. 

4. Oosim.Casls: BlNer full pqyloan dosing casts In !he maximum amount of $ Cpr, ((klnt:dllNland SeITer rhaU 
P.OY 1fie15OIance. awer shaH. however. PClY in addiHon at closing all prepaie:teXpen~ anare~Ulr8d escrow 
aeposils. inclUding but not limited 10, any mOlfQage insurance p!)3r(1ium, hazard insurdnce premIum. bi1eJ1m interest, 
homeowner's assocbfjon dues, and escrow ~ f'tVP'"QPll.rlY.o1ax. morlgoge insurance, hazard insurance and 
homeowner's assoc!a1ion dues. ~ ~. _},fi. 

5. other ProvlsbDLand Colf!0ns: (0) All of the standard Provisions (Iihroo[t113) on the reverse slde of ihis 
ConifaCf applyro and arenere Incorporated Into 1his Con1ract. (b) The fofloW)f1g numbered Oplionoi Provisions 
on the r~velS9 SIde ofillis Con1ra apply 10 and are reret?Y incorpqrdtoo Into Ihfs COntract 
____ 14. 15." 16. (lniffoIlfir\cluded.) 

6. Special stjpu!q!jons: 

7. ARBITRATION: ALL CLAIMS. CONTROVERSIES. OR DISPUTES BETWEEN DON GALlOWAY HOMES. LLC 
AND YOU ARISING OUT OF OR RELATING TO THIS CONTRACT. THE BREACH THEREOF. AND ALL CLAIMS 
RELATING TO THE CONSTRUCTiON OF THE SUBJECT RESIDENCE. OR OF ANY OTHER KIND. SHALL BE 
S LED BY A B TR TIO R C TH T E CO ST ARB T 10 utE OF 
THE AMERICAN ARBITRATION ASSOCIATION. THE PARTiES C 'ARBJT ArrON' . n BE' 
TH SOLEflNA IND NG 0 EXCLU IVE REMEDY F T E T TO A Y SUC ATTER 
F iC B AT R UREDH REU ER AFTE A END EDBYT BATOR 
A JUDGEMENT MAY BE ENTERED IN ANY COURT OF COMPETENT JURISDICTION. NOTWITHSTANDING THE 
FOREGOING. DON GALLOWAY HOMES. LLC MAY BRING AN EQUITABLE JUDICIAL PROCEEDING AGAINST 
YOU fOR AN INJUNCnON OR SPECIFIC PERFORMANCE FOR ANY BREACH OR UNLAWFUL ACTION IN 
CONNECTION WITH YO R Oel/GAT 0 5 HEREUNDER AND T IS SHAL OT 0 STITUTE AIVER 0 ITS 
RIGHT TO COMPEL All CLAIMS THAT MAY BE ASSERTED AGAINST DON GAllO AY HOMES. LLC TO BE 
ARBITRATED. IN PREPARATION FOR THE ARBITRATION HEARING. EACH PARTY MAY UTILIZE ALL METHODS 
OF DISCOVERY AUTHORIZED BY THE PROCEDURAL RULES AND STATUTES OF THIS STATE. AND MAY 
ENFORCE THE RIGHT TO DISCOVERY IN THE MANNER PROVIDED BY THE RULES OF CIYIL PROCEDURE THAT 
ARE APPLICABLE TO THE MATTER. THIS PROVISION SHALL BE CONSTRUED AND ENFORCED. AT ALL TIMES. 
PURSUANT TO THE FEDERAL ARBITRATION ACT (9 U.S.C. { 1 ET SEQ). 

8. Oosiog: The home wlU be deemed cornple1e when it Is !;sued a Certiflcale of Occupqncy by the appropriate 
govemmen1a1 authorilv. Upon 5suonce ofihe Cerlificate of Occupancy, Buyer agrees to dose 1he purchase wlfhln 
5 days.. atthe lime and place designated byihe Seller. . 

9. CouoteroaOs: This ConfractshoU be signed by lx>ih Buyer and SeUer and con be executed in TWO oounterparts 
wtfh an executed counterpart being retalned by each party. 

10. The written text of ihis Purchase Agreement. any addendum. sales con1ract soeciticatfons and Ihe at10ched 
Standard Provisions represent the camjJfe1e intent and understancfng of !he parties Involved. There are no oiher 
promises, r~resentatlons. or guarantee.s. eilher verbal or writler\ o1her 1han What are contained in ihe Purchase 
Agreement's Special stipuJaIioii Section #6, any addendum. sales con1ract specl!icaffons or In iIle SJandord Provi5bns. 

Date ofOffe0 ·\1'0 

I here~y acknO\N1t?dge receipt oftha sum of $ -y:~=-=:z:r.~~::=-::: 
deposrr, In accordance with ard subject to the arms 

Form II 101821- Soulh Carorma 
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• ~~~4~'f.nty..e Corporate PI,,,, 

Charl-'tte,NC'lBTTl 
(704) 542-8300 

.---;-., 

- - --------------------_._-- - ---

A l.I!NNARCoMPANY 

- SALES CONTRACT SPECIFICATIONS 

PU~CHASER :\eb\J\±e( ~,Shx± i Thvd A. slota 
PRESENT ADDRESS ~ Or~b.t W1 ill - - -...I&aVe.-
HOMEPHONE fO'lI'~ ~ ~PHONE (gq(p. Z.l£Ir/ frIT-!oVI:S 
PROPERTY PURCHASED R:11 a- _ r 
COMMUNITY ~ ~ PlAN 1Qxldib 
TYPE LOAN C6vehfifi(i I LOAN AM-O-tUN.u:T,~:~lq:1~~.'-o::o:::::::::~:= 
LENDER ____ ~~---------------------------------------------------
GARAGE: as)@ a NONE ROOM OVER GARAGE~Y'ES a NO FOUNDA1l0N~LAB a CRAWL 

SPECIFICATIO~S: a CAROUNA a AMERICAN ~ERITAGE a CLASSIC aBASEMENT 

--qA.LL VINYL SIDING a PARTIAL BRICK FRONT a FULL BRICK FRONT a OTHER ____________ _ 
6~THER ______________________________________________________ ___ 

$(§?jplq~ 

$ z-zr:::t:JB: 
$- kJ6~ 

cu $ Z:zt;::;O~ 
$ 2-W~ 

$ 1YF50~ 
$ 1,J8)1'i2-

$ 61G0? 
$ I40Qf8 

-------------------------------------------------$-------------
--------------------------------------------$------------
--------------------~----------------------$------------
------------------------------~------------------$------~-----
--------------------------------~--------------$-------------
----::-:-:------:---,---------'----'---.:..~--..:..~ $_-----

------------------------------------------------$-------------
'rv.~~I.-----~~------------------------------------$--~--~~----
~~~!~~~n~,~~MO~H~J1r---------~--------------$--<~W~mD~~~f---

$ -------------

--------------~--------------------------------$------------~ 
--------~------------------------------------$~~--~~--

Total PrIce: $ -4\Q1.::.u-l-\ ..!:1-::JIL..Lf..\.-tV_:' __ _ 

• ONLY OPTIONS AVAlLAI3I.E IN THE COMMUNITY IN WHfCH lHE HOME IS PURCHASED ARE AU.OWABLl!. 

• CHANGE ORDERS: lHERE WILL BE NO CHANGE OROERS ACCEPTED AFTER SEVEN (7) CALENDER DAYS F.ROM THE SIGNING OFlHE CONTllACT BY lHE 
PURCflASEAS. DURING THE: AAST SEVEN (7) DAYS, CHANGES (TO ADO OR DELErE OPllONS ONLy) WILL BE: REVIEWED B'i PON GJJ..LOWAY HOMES TO 
DETERMINE IF lHEY CAN BE DONE ACCORDING TO 11-1E STAGE OF CONSTRUCTION OFlllE HOME. AFTER EXPIRATION OF THE ABOVE MENTlONED SEVEN 
(7) DAY TIME PERIOD, rr IS AGREED AND UNDERSTOOD THAT ANY CHANGE ORDER APPROVED AND ACCEPTED BY DON e.AJJ.OWAY HOMES MANAGEMENT 
WILLHAVEACHAAGEOF=_OO - - _ 

• COlOR saECTIONS MUST BE SPECIFIED WI11iIN SEVEN (7) DAYS OF OONTRACT ACCEPTANCE DATE. COLOR SElEOTIONS NOT SPECIFIED WITHIN THE 
TIME UMITATIONS WILL BE DETERMINED BY DON GAlLOWAY HOMES, LLC. SOME SELECTIONS MAY BE DISCONTINUED AND UNAVAILABLE AT THE: TIME OF 
INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEW SELECllON AND NO CHAAIlE WIlL APPLY. PURCHASER UNDERSTANDS DYE-UDT COLOR 
VARIATIONS MAY OCCUR WHICH ME BEYOND THE CONTROL OF DON G/>JJ.OWAY HOMES, u.c OR 11-iE MANUFACTURER. lHERE IS A $300.00 FEE FOR Am 
CHANGES MADE APTER THE #lOve MamONE!) SEVEN (7J DAY PERIOD. 

THE ABOVE SALES PRICE INFORMATION HIS BEEN COM?I.ETE1.Y FILLeD IN, REVIEWED, AND ACCEPTED. WE HAVE REVIE:WED ALL OF THE ABOVE AND 
AGREE TO ITS ACCU/lACY AND ITS TEAMS: AND TO 11-1E ATTACHEO DECORATING SELECTION SHEET. 

},~n=t, 

DATE: __ ~-w~~ ____________ __ 
(VAUD ONLY WHEN SIGNED BY AN OFFICEFI) 

eWOl..10l1l24 
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-------------------------~ 

THE TA'RL-ETON"-

BEDROOM #2 
1Z'-D"x13'-5" 

BEDROOM f3 
12'-D"x13Cll' 

o 

OPEHTa 
sao;, 

-------------l 
I 
J 
J 

I 
J 
J 
J 

~========~~~====~ 

--, r-
~-=~-=~, BEIDROOMi#5 J I 1!-4'x16'-S1 J b~ __ .... ==zI I ~ ;~ I 

r---__ ~ I - J I I 
Lc===db:m~====~ ___ ~ 

DINING ROOM 
12'-o'lC13'-Q" 

PLAN 

SECOND FLOOR PLAN 

DOUBLE CAR GARAGE 
2!-4'x19"-8· 

OPT. MASTER 
BATH 

1ItO&E\'II~Uumu.rr.Ef'\JW'OII(I;QN.tNCiJOl'PNII'r:A' AlHIAI.t:oMNCf. ~"'...u.1JII m.N:WO~TIKIII.W'w.arWJMIOIoE8T'I\J!aumm 
»D~5f.Il.(!I;:1'1Oc:>W.a£wnc:uIlOTUt ~1i.Jd/UUE~toot.lJ:XU""9JoJt;~~IHJ~w.."De~~" 
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----_ .. ---_ ... -
---_ ... _---,-----_._-------- .' 

PROPE, .ESS 10\ 1ruum \.ar-JU ',--.-

FINANCIAL CONCESSIONS ACKNOWLEDGEMENT 

Don Galloway Homes agrees to pay up to $0.\\ asp t~wards non-recurring closing costs and Joan 
Please Initial . orlglnatJon fee When Buyer uses Universal American Company. By doing so, Don Galloway Homes 

Here . reserves the right to choose the closing aHomey. 

f.. This is 10 give you noffce that Don Salloway Homes has a business relationship wIth UnIversal American Company. Don Galloway 
Homes and Universal American Company arB both 1II10/ly owned subsidla~es of The Lenns, Group. Because of this relaYonshlp, 

Please Initial 
Here 

Please Initial 
Here 

thIs referral may provide Don Galloway Homes a ffnancl.1 or other benefit. 

CONSTRUCTION SCHEDULING 

A start r your new home w11l not be given until loan approval ang.aJ earnest money is received by Don 
Galloway Homes ~te office.' Once loan' approval Is receiv d;'1l slart date is scheduled during our weekly 
meeting. The slart dale wl\lba..a roximalely three to four s after this meeling. This time period allows for 
perm~s to be obtained, malerlals to dered,lot tion, elc. 

The average time to build a Don Galloway months. This time period begins when the footers of the house 
are dug. Outside factors, such as w er, inspection &~ors, pr;>duct delivery, trades and 
circumstances beyond our c ai, can affect the constrtictloi1S't:h ule. . 

Closing dales and ti ra scheduled by Don Galloway Homes' corporate offic. e sales' consultant and project 
manager do not c edule closing dates. 
We do our best to complete each home on schedule while at the same time maintaining our standard of high 
quality. 

·I(you are purchasing a home with a coritingency contract, your start dale will ba given when the contingency has 
been Temoved and loan approval has been received. 

TREE ANP LAWN pOLICY 
This is to acknowledge receipt of Don Galloway Homes' Tree and wn Established Policies, As stated 
therein, it is hereby understood and agreed that: 

A. It Is Doii'ls loway Homes' policy to remove ani ose trees affected by construction. In this regard, any 
trees within approxlmatel feet oflhe rear or 10 feet am the sides or front oftha homes, or of any water. gas or 
electric lines and driveway may, r discretion, removed. Don Galloway Homes will do everything possible to 
preserve the natural beauty of your ho 

B. AIJ stumps and debris from cle 

C. During construction il Is 'ssary to use lar ulpment to dig basements, back filJ the foundation and 
Irench for utilities. In the proces orne damage may occur to emainlng trees. We recommend Ihat you repair 
Ihe areas by sawing broke . bs flush wilh the main trunk and treati ese areas, along wilh any damaged bark 
areas, with a tree wou compound. Don Galloway Homes will not be respo . Ie for the loss of any tree resulting 
from machine dam e or by changing lOe grade of the lot, nor will we remove'any after occupancy unless 
agreed to in writing before the closln(' .'-' 

D. Yards will be tractor graded, seeded, fertflized and slrawed before closing. Maintenance oftha yard and 
shrubs will be Don Galloway Homes' responsibllity'until closing. Regrading, re-sowlng, aeraUon. maintenance and 
watering of the yard and shrUbs after closing Is the responsibility' cifthe liomeowner: . . . . . 

HOME ACCESS ACKNOWLEPGEMENT 

Please Initial Due to OSHA Regulations and a genuine concern for the Buyer's safely, the Buyer shall be provided access to the 
Here property before closing only upon prior reasonable notice and request 10 the Seller, and only when accompanied by 

r'an authorized representative of the Seller and subject to such further, reasonable restrictions as may be imposed by 
the Seller. Buyer olheIWlse shall be prohibited access of any type to the property prior to transfer of litle, personally 
or through any representative. Seller hereby disclaims liability for any and all loss, damage or injury which might 
arise from any access or visit to the property by Buyer, friends, family members, agenls or representative. 

FULL DISCLOSURE STATEMENT 

The purchaser acknowledges that the written text of this Purchase Agreement represents the fuJi Intent of the parlles 

Involved. 

No promises, representations or guarantees, either verbal or written, other than what is contained in the 
Purchase Agreement, have been made at this lime. In addilion 'at no time In the future shoyld the purchaser 
accept any promIses representations or guarantees. except those made In writing 

0 •• 0"1\"0'3 7 
Buyer ~~ II . 

. salesconsul~Q,ln~ 

Sales Mana
g
er __ ;2-r:...·_· _. _______ _ Buyer ____________________________ ___ 

OFFICE COpy . 
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.--.... ---.--.. ,.---.. ---.... ----- .. -----~~-------~-- ..... __ .. __ ... _-_ .... __ .... _._.-

# .. J ' ............. 

Don Galloway Homes 
A Lcnnar Company 

Financial Concessions Acknowledgment 

SID Lot and Block #---4P->-(:...",-----,-'-,7,-· _ Purchase Agreement Date.3 -~ Z -~ 3 
Property Address !I!!£ J. c> I Le.M.-e.-<(../) kc..d e 

Don Galloway Homes agrees to pay the follo~losing Costs: 

v,% Origination Fee, Credit Report, Tax Service fee, Flood Certification Fee, Attorney's 
Fee (assuming our Attorney is used), Title Insurance, Recording Fees, Smvey (ifDGH 
approved smveyor used). 

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve 
the Mortgage Lender. 

Any other closing costs, including but not limited to, discount points, lender jWJk 
fees Undenvriting fees, application fees, and ect) mortgage insurance. prepaid items (insurance and mes). 
and interim interest, Shall be the sole responsibility ofth. Buyer. 

Southern Trust Mortgage, Inc. 
Kristen Lavelle 
Phone 843.416.1152 
Cell 843.224.4062 
Fax 843.416.1166 

Bank of America 
Carl Wolffffi 
Phone 843.745.8341 
Fax 843.745.8429 

Closing Attorney 
Lisa: Wolff Herbert 
Phone 843.849.0888 
Fax 843.849.0889 

Homeowners Mortgage, Inc. 
Larry Luzader 
Phone 843.763.2008 
Fax 843.763.2445 

Mortgage Trust Group 
Ray Marcoux 
Phone 843388.8400 
Fax 843.388.8040 

Date 3-2.7-~~ 
-----

Buyer, ____________________ -'Date'--___ _ 

mwfmydocwncnWpcfinconcc:ssions . 
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----------------------.~ .-

REQr:JEST FOR START 

PlAN ~1l12-L~ 
JOB NO. f!l! y::;-

Date: f'/t /0 t--

---~--------------------. 

Spec. House . _ Centrad. House &Dale~Srng Dqle 
Community. Pilt '" a; a.k Safes ~er:..~'-_-,.-.-.,--====-·:.:::::::=--
Address 1j7.Q I t "'1"1 c.I?-p LoLz.::z..:....Blod<_· __ 

P!-AN SPECIFICATIONS: 

Heritage /" Classic Custom 

Garage: None~one._'_l),$~e l~nclOSed __ . _ 

___ Refer to Addendum/Change Orders (or contract House 
___ Refer 10 Options lIsted below (or Spec. Houses 

1. ____ ~~~~~;r~nr.~-----~------~Pnce.--~~~~~~~~~---
2. Price'_7"s!..~2=-';,,"O.--__ 
3, Prlce.--..z",,-:,,'Z:::ib~ __ _ 
4, Price._ ... =;;e!::::n7~=-__ _ 

.5.. Price. __ ~Z~&~3~ __ _ 
6. Price,_~f.tI-==<D~ __ _ 
7. Price.--=~,,-7..,.,..:rp..::::,: __ 
8. Price ___ 4 .... '1-~r ___ _ 

Tolar OpUon Price 
Tolal Sales Price '":;J;b;o:'';;=lr-l -::S'" tt'I"",·'[-

Color Selection: Ordered~ ____ --:AHacl1ed ~TO Follow,_--'-____ _ 
Plot Plan: Ordered Receiyed, _____ _ 

Building Pemit Number 
Plans/Specs/and purcha-s-e-:o:-rd-'-ers-::R:-ece-;-IY-ed:f~?_"":...""....,~_-~-~r--,= __ ---,,_ 
ReIease Date _ ExpectCompi 

Sales Agent Date 

Additonal Comments;, _______________________ -:-_ 
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----------------_._--------------- .- .---------------------_._-------------

A LBNNAR CoMPANY 

THE TARLETON 
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--- ----------- ---_. -------_ ... _---------------

THE TARLETON 
o 

r==-==~~~=d~~~~-------------l 

BEDROOM #2 
12'-1l'x!3'·5" 

BEDROOM #3 
12'-ITx13'-1f 

"""10 , .. tw 

--, r-
BEIDROOMi #5 

., 11-4">16'·6'1 
I Q~I ' 'a~ I CUl I I CI.a 
I I I 
I I I 
~= __ .~~I~~~I==L 

. SECOND FLOOR PLAN 

OPT" MASTER 
BATH 

DINING ROOM tlill J2"-j}"xl3"-0' J 
DOUBLE CAR GARAGE 

2f-4"l<19'·S" 

.".,:HEl".fOIWIi"1l'IQMJ'U'I'ClStWClt..T,AAONJT~aoJ.tc.ol.t:::NINoCT, 1LCD\f'V,HS~~1HlI«JF£o\1\J'aw.,.VNltYC{~~1InmtaJ 
IHJIoJrEJl.lU!:ilOOWGiWllOJJKln::£ ~1r.J.II~~caor.lIXN~f.FE~1ENo(IIl.n' ... lOCW.TI£~~ 
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._-... _-_ ... _-_ .... _-_ .... __ .. _-_ ..... -._-----------
~. 

. ( 
~*"M %"'"~0*7'='-Aii4"" .. m'.c "7 __ 1-16..-" ,"',..,$,,,'· .... 'olili;liiiM ... ", ,"'" ,,,,,., ",.!liI! ',,""'2,:'=,'" :-*"'ap",-='9 ''"~*=''b-'"", ""'~ 

, USA WOLFF HERBERT. AlTORNEY AT LAW lJjeNAl1illj~~.mm.CAAOL1NA 74229 

PAY TO THE 
Of)QEROF 

~. . 

! 

MEMO 

REAL ESTATE TRUST ACCOUNT ,;. 
Bs4 LOWcOuNTRY BLVD 
Mr, PlEASANT, SO 2li4s4 

• (B43) 1149-0088 , . 

.) 

. 00)1 Gailciway !-lome.s; LLG, A Delaw~re Ll~C :' , '. ... ' . '. ,. ..",:.. . 

6Nl~ 

May. 09, 2003 :. 

',::', 

:O:"::':::::;~:::::L::-''''''" (A,re.,~=~~ 
Cash 'to 5elle193-567 L/ 

:,'II'O?1. 2,211u' I:OS:i 2DOg,g,g,I: l·?O?SOB'i'Or.O ~u' , . 
-dHMiM¥ .. "Ei'H if;;; w' ..... lfl seCURITY' FEAnJREs INCLUD~D. DETAILS ON SACK • . ~ AA~4iWW#AAm1 @MiiQifSi!*,*~¥!:W:~ 

.! 

" " 
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.. _ ...... -_ ..... _--_ ..... _-------------

A. Settrement Statement u.s. Departmenl 01 Houslna 
and Urban Development ~ ,r 
OMB No. 2502",,295 

B. Type of Loan 

1.0 FHA 

4.0·VA 

2. 0 FmHA 3. !8J Conv. Untns Rle Number 
03-557 . 

Loan Number 
0302207 

Mortgage Insurance Cas~ Number 

s. 0 Conv. Ins. 

C. NOTE:This form Is furnished to give you a slatement olactual setUement costs. Amounts paid 10 and by Ihe seUlementagent are shown. 
'. ltams marked ·p.o.c" were paid outside 01 closing; they ar .. shown tiera for InformaUonal purposes and are nol ineludealn the lotals. 

D. NAME AND ADDRESS OF BORROWER: David A. Stover Jennifer L Short 
201 Temuco Lane,. Summervflle, SC 29483 201 Temuco Lane, Summruv/IIe, SC 29483 

E. NAME AND ADDRESS OF SELLER: Don Gal/away Homes, LLC, A Delaware LLC 
11230 Carmal Cqmmons B/yd., Charlotte, HC 

F. NAME AND ADDRESS OF LENDER: Homeowners Mortgage Enterprlses, Inc. 
2530 Devine Street, Columbia, Sc: 29205 

G.PROPERTY 
LO?Ai:ION: 

201 Temuco Lane 
SummelYille, SC 29483 

H. SETT)..EMENT AGENT: 
PLACE OF SETTLEMENT: 
TIN:' '. 

I. SETTLEMENT DATE: 

LIsa Wolff Herbert, PA 
864 Lowcountry.Blvd., Sulfe C, Mount Pleasant, SC 29464 
58·2312670 

05/0912003 I RESCISSION DATE: 

J. 'SUMMARY OF BORROWER'S TRANSACTION ·K. SUMMARY OF SELLER'S TRANSACTION 
100. GROSS AMOUNT DUE FROM BORROWER: 400. GROSS AMOUNT DUE TO SELLER: 

101. Canlmcl Sal .. Price S197 214.00 401. ContracIS.! .. Price S197214.00 
102. Personal Property 40Z Personal property 
103. SeHJ~menls charges 10 borrower: 403. 

(rrom line 1400) $5,316:82 

104. 404. 
105. 405. 

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE: .. ADJUSTMENTS FOR tTEMS PAID BY SE"LER IN ADVANCE: 
103. Cnyilown faxes t~ .406. City/laWn Taxa. ..... to 

.. .. 
107. t;ounly Taxes 10 407. CounlyT .. es 10 

108. Assessmenl$ 10 .' 409. Astcsl'!'enls 10 

109. 409. 

110: 41 0• 

111. 411. 

112- 412-

120. GROSS AMOUNT DUE FROM BORROWER: $202,530.82 420. GROSS AMOUNT DUE TO SEUER: $197,214.00 

200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER: • 500. REDUCTIONS IN AMOUNT DUE TO .SELLER: 

201. Deposit or eames' money $500.00 501. Excess deposit (SOB !nslrucUons) $500. 00 

202. Prlnclpal amount or new loan(s) . $201,376.00 502. ScWementcharges ID seUer{lina 1400) $3,306.44 

203. ExlsUng loan(s) taken GubJcclto 503. ExTstlng Ioan(s) tak.en subject 10 
204. 504. Payoff of first mortgage loan 
205. 605, Payoff of saoond mortgage loan 
206. 506 .. .. '. 
207. 507. 
208. 508. ... .. 
209. 509. 

ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: ADJUSTMENTS FDR ITEMS UNPAID BY SELLER: 
210.:Cllyllown (axes 10 510. Cityllown fa,:es 10 
211. County taxes 01/01/2003 10 05/09/2003 $163.83 5f1. Countylaxe3 01/01/2003 10 . 05/09/2003 $H3.83 

212. Assessments 10 512. Assessmenla 10 

213, 613. 
214. 514. 5 
215.'- 515 •. .. -. 
218, 516. 
"2171 .. 517 • . . 
21B. 51 .. 
21&. 51&. 

220. TOTAL PAID BYIFOR 
$202,039.83 520. TOTALREDUCnONS $3,970.27 

BORROWER: IN AMOUNT DUE TO SEUER: 

300. CASH AT SEmEMENT FROMITO BORROWER: 600. CASH AT SEmEMENT TO/FROM SELLER 

301. Gross amounl due from borrower OJne 1201 I S9.02 .. '.~O. B'- 601. Gm"" "mollnl d"Blo seller IIIne 4201 I $197,214.00 
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HUO-, (Rev. J166) 

L. SETILEMENT CHARGES 
700, TOTAL SALES/BROKER'S COMMISSION 

BASEOONPRICE $197,214.00 @ 

Insurance 

$528.50 $201,376.00 ) 

.. c· .$197,2.14.00 ) 
(Binder Inel uded) 

1112. Bxpre.!J.lI Mail Package to HomooWllor:s Mortgage 
1113. Express Mai~ Proceed.!J to Se~~e.r 

1200. GOVERNMENT RECORDING AND lRANSFER CHARGES: 
12:l1. Rocor.:dfng fu.: O .. d $11.00 ;M_,. $2.2.00 
1202, ClIylCOLll'lly bll:!stamps: Coed $730.75; MDr1gago 

0 ... 
1204, 

1205. '. 

1300. ADDITIONAL SETTlEMENT CHARGES: 
1301. Surve,V 10 Ni~30n, & A:J.soa. (I'OC-S) 
1302, Peslln,pedlon la EIams Pest (POC) 

1303. Hers. Regis t:ra t:1on .Fee to HomeoJrm6r:J 

13~. 2003 dues to Plum. Cre~ HOA 
130S. 2-10 Warranty 
1JOG. 

1307. 

PAID FROM 

flORROWER'S 
FUNDS 

• .. AT 

SETTLEMENT 

$3.95 
$226.56 

OMB No. 2502.(/265 

PAID FROM 
SELLER'S 
FUNDS . 

AT 
SEnlEMENr 

$33.00 

$730.75 

$8# .82 

1400. T0TAl SETTLEMENT CHARGES $5,316.82 $3,306_14 

I have carefully reviewed the. H~D-1 ~I nl Sialemeni and to the best Dr my knowledge and baller, Ills" true sijlaccUTato sialemo71 fall receipls and disbursements made 
onmyac~ a' ~rur1hercerUfythatlhavBrecelvedacopyorlheHUD·1 SetuemIJ,uSl&lement ) I // 

'\ . // _ .....--.... ... / ,.1 // ' 
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---------------,----------
,--~--.----; 

._---_ ... --- ------------_ .. -

.Mar.11.2003 1:46PM 
No .O§05 p. I 

" 

pLAJI TiOO.TOH 

JOBP PC77 -
OATS.., t~ /(J''7 CHIJI<:EOI\l>ell 'r~ PROJEClEO V_I; 

t PRIce , , 
$- ~OU14 J_ 107.214 

0 NS, 
$ $ 0 

'$ , 0 

. , , 0 

$ $ 0 

J o . 

s s 0 , s . 0 • 

$ • . 0 

$ I 0 

~ s 0 

$ • $ 0 

$ s 0 

; s 0 

s, 0 

, . $ - - ,. 0 

$ s 0 

, $ 9 

$ $ 0 

r 0 

r $ 0 

r $ 0 

$ s 0 

$ $ 0 

" I ,. 0 

I $ r. 0 

.. f'I\OJEC1'~ALESP~{TOTJ\L) S 203,214 11702'4 

.. CQ!IT1!A!:1" A1OOIIIlTtf-'U'5l 

.. V~ 8,000 
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Exhibit B 
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." --- ... ---.-.---- .. ---- .... - .. --.-.--- ... -----~-------

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF CHARLESTON ) FOR THE FIRST JUDICIAL CIRCUIT 

WILLIAM SCOTT STERLING AND 
JESSICA ROSS STERLING, 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DON GALLOW A Y HOMES, A ) 
LENNAR COMPANY, LENNAR ) 
CAROLINA, INC. AlKJA MNJ ) 
PROPERTIES, LLC, DVS, INC., AND ) 
ROBERTO PEREIRA, ) 

Defendants. 
) 
) 
) 

~------------) 

~ 
V: ~ "i\ 

<P Y- ~ /. 
Case No.: 08_CP-1O_S~' ~ ~ \ 

~ C:-' -::P --"(\ 
. '7- "}:_ '\ .#"\ 

~,'a-_ ~ \J 

ORDER GRANTING MOTIO T&i~:. ~ 
'--'r. ",. 

DISMISS AND COMPEL ARBIT~I'6Nl t[,) 
OF DEFENDANTS DON GALLO AY Cl 

HOMES AND LENNAR CAROLINA INC. 

This matter comes before the Court on the Motion to Dismiss and Compel Arbitration 

filed by Defendants Don Galloway Homes and Lennar Carolina, Inc. ("Defendants") on January 

7, 2009. In response to the Motion, it is the decision of this Court that this action should be 

dismissed with respectto Don .. Galloway and Lennar Carolina pursuant to S.c. Code Ann. § 15~ 

48-20(a) (2005) and the Federal Arbitration Act, 9 U.S.C. § 1 e( seq., due to the fact that the 

claims in dispute are subject to mandatory arbitration in accordance with the South Carolina 

Purchase Agreement dated August 21, 2004 ("Agreement"), so that Plaintiffs, Don Galloway and 

Lermar Carolina may proceed with arbitration. 

Therefore, based upon the Defendants' Motion, it is hereby ordered that the proceedings 

in this Court with respect to Don Galloway and Lennar Carolina are dismissed in anticipation 

(~\ "AS 15456)5" 
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i t..' 

that Plaintiffs will arbitrate all claims against Don Galloway and Lennar Carolina relating to this 

dispute in accordance with the tenns of the Agreement. 

IT IS SO ORDERED. 

ennis, Jr. 

~ 
This the 11 day of March, 2009 

Common Pleas 

Charleston, South Carolina 

2 

PPAB 1545635vl 
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Exhibit C 
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---------------------------------

JULIE J. ARMSTRONG 

~ 
~ 
~ 

WWW3.charlestoncounly_org 

CLERK OF COURT, C.P. 8. G-S. 
100 BROAD STREET, SUrrE 106 
CHARLESTO~, SO 29401-2258 

RETURN SERVICE REQUESTED 

200 
I 111m 1111111111 ~"I ifill 11111111 

MCGEE, JENNA KIZIAH 
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STATE OF SOUTH CAROLlNA 

COUNTY OF DORCHESTER 

) 
) 
) 

JENNIFER SHORT AND DAVID STOVER, ) 
) 

Plaintiffs, ) 
) 

VS. ) 

) 
LENNAR CAROLINAS, INC., DON GALLOWAY) 
HOMES, LLC, AND LENNAR COMMUNITIES ) 
OF THE CAROLINAS, INC., ) 

) 
Defendants. ) 

) 
) 

------------------) 

IN THE COURT OF COMMON PLEAS 

IN THE FIRST JUDICIAL CIRCUIT 

C.A. No.: 2009-CP-lS-1602 

AFFIDAVIT OF 
DAVID MURPHY 

Comes now the undersigned, and after having been duly sworn, does depose and state as follows: 

1. My name js David Murphy. I am over nineteen (19) years of age, and I have personal 

knowledge of the matters contained in my affidavit. I make this affidavit in SUppOlt of Defendants' 

Motion to Stay the Action and Compel Arbitration. 

2. The facts stated in this affidavit are from my personal knowledge and from information 

. contained in the recoras of Lennar- Caroliniis, LLC ("Len nat") and its predecessors.! If called as a 

witness, I would and could testify competently thereto. 

3. I am currently the Financial Controller for Lennar. My primary responsibilities include 

overseeing the accounting operations of Lennar. Furthermore, I am familiar with the allegations raised in 

the Complaint. 

. 4. The transaction that forms the basis of the Complaint is the purchase of residential 

property located at 201 Temuco Lane in the Plum Creek subdivision in Summerville, South Carolina. 

The Purchase Agreement evidencing this transaction was executed on March 27, 2003. 

1 In May 2004, Lennar Communities of Carolinas, Inc. ("Lennal" Communities") purchased all of the assets of Don 
Galloway Homes, LLC ("Don Galloway"). Lennar Communities is now doing business as Lennar Carolinas, LLC, 
which possesses all of the business records of Don Galloway that were maintained in the normal course of business. 

PPAB 1735608v I 
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5. Plaintiffs thoroughly negoti~ted the terms of the Purchase Agreement. As the addendum 

to the Purchase Agreement demonstrates, Plaintiffs requested and received a provision requiring Don 

Galloway to pay all non-recurring closing costs and the loan origination fee. See South Carolina Purchase 

Agreement, attached to the Motion as Exhibit A. Additionally, Plaintiffs requested certain upgrades, as 

specified by the handwriting on the floor plans in the Purchase Agreement. See Exhibit A. 

6. The purchase, sale and constmction of the subject residence involved significant out-of-

state activities and could not have taken place absent the infusion of out-of-state materials and supplies. 

In constructing the subject residence, Don Galloway used materials manufactured out-of-state and 

transported into the state: 

" The residence was sold with Moire Black shingles, which were manufactured by 
CertainTeed, based in Valley Forge, Pennsylvania. 

.. The residence was sold with windows, which were manufactured by Kinco Windows, 
based in Jacksonville, Florida. 

The residence was sold with insulation, which was manufactured by 31-W Insulation, 
based in Nashville, Tennessee. 

.. The residence was sold with appliances, which were manufactured by GE Appliances, 
based ill Fairfield, Connecticut. 

FURTHER AFFIANT SAITH NOT. 

Sworn to and s]lbscribed before me: 
This 5'(::1- day of October 2010 

vliuA, 
Notary Public for South ca;,oliza 
My commission expires: ( :If., ~/9 
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D'isput~ Resolution .'hrtt/:ces Worldruidc 

Construction Industry Arbitration Rules and Mediation Procedures 
(Including Procedures for Large, Complex Construction Disputes) 
Rules Amended and Effective October 1,2009 
Fee Schedule Amended and Effective June 1,2010 

To access the AAA Construction Arbitration Rules ~nd Mediation Procedures with the previous versions of Fee 
Schedules, visit the Archived Rules area cifthe site -- click here. 

TABLE OF CONTENTS 

National Construction Dispute Resolution Committee 
Important Notice 
Introduction 
Mediation 
Arbitration 

ReguJar Track Procedures 
Procedures for the Resolution of Disputes through Document Submission 
Fast Track Procedures 
Procedures for Large Complex Construction Disputes 

The National Construction Panel 
Administrative Fees 
Alternative Disp-ute Resolution (ADR) Clauses 

Mediation 

Arbitration 

CONSTRUCTION INDUSTRY MEDIATION PROCEDURES 

M-l. Agreement of Parties 

M-2. Initiation of Mediation 

M-3. Fixing of Locale 

M-4. Representation 

M-5. Appointment of the Mediator 

M-6. Mediator's Impartiality and Duty to Disclose 

M-7. Vacancies 

M-8. Duties and Responsibilities of the Mediator 

M-9. Responsibilities of the Parties 

M-l0. Privacy 

M- 11. Confidentiality 

M-12., No Stenographic Record 

M-13. Telmination of Mediation 

M-14. Exclusion of Liability 
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Construction Industry Arbitrati"" Rules and Mediation Procedures 

M-lS_ Interpretation and Application of Procedures 

M-16_ Deposits 

M-17. Expenses 

M-18. Cost of Mediation 

CONSTRUCTION INDUSTRY ARBITRATION RULES 

REGULAR TRACK PROCEDURES 
R-I. Agreement of Parties and Designation of ApRlicable AAA Rules 
R-2. AAA and Delegation of Duties 
R-3. National Panel of Construction Neutrals 
R-4. Filing Requirements Under an Arbitration Agreement in a Contract 
R-S. Filing Requirements Under a Submission Agreement 
R-6. Changes of Claim or Counterclaim 
R-7. Consolidation or Joinder 
R-8. Interpretation and ARplication of Rules 
R-9. Jurisdiction 
R-IO. Mediation 
R-l1. Administrative Conference 
R-12_ Fixing of Locale 
R-13. Date, Time and Place of Hearing 
R-14. Arbitrator Appointment from National Construction Panel 
R-IS. Direct ArJP-ointment by a Party 
R-16. ARPointment of ChairRerson by Party-apRointed Arbitrators or Parties 
R-17. Nationality of Arbitrators in International Arbitration 
R-18. Nwnber of Arbitrators 
R-19. Disclosure 
R-20. Disqualification of Arbitrator 
R-21. Communication with Arbitrator and the AAA 
R-22. Vacancies 
R-23. Preliminary Management Hearing 

-R-24; Exchange ofInfonnation 
R-25. Attendance at Hearings 
R-26. Representation 
R-27. Oaths 
R-28. Stenographic Record 
R-29. Interpreters 
R-30. Postponements of Hearings 
R-31. Arbitration in the Absence of a Party or Representative 
R-32. Conduct of Proceedings 
R-33. Evidence 
R-34. Evidence by Afiidavit and Post-hearing Filing of Documents or Other Evidence 
R-35. Inspection or Investigation 
R-36. Interim Measures 
R-37. Closing of Hearing 
R-38. Reopening of Hearing 
R-39. Waiver of Rules 
R-40. Extensions of Time 
R-41. Serving of Notice 
R-42. Maiority Decision 
R-43. Time of Award 
R-44. Form of Award 
R-4S. Scope of Award 
R-46. Award Upon Settlement 
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Construction Industry Arbitrati0'1 Rules and Mediation Procedures 

R-47. Delivery of Award to Pmiies 
R-48. Modification of Award. 
R-49. Release of Documents 
R-SO. Withdrawal of Claims or Counterclaims 
R-Sl. Applications to Court and Exclusion of Liability 
R-S2_ Administrative Fees 
R-S3_ Expenses 
R-S4. Neutral Arbitrator's Compensation 
R-SS. Deposits 
R-S6. Remedies for Non-Payment 

Page 3 of37 

PROCEDURES FOR THE RESOLUTION OF DISPUTES THROUGH DOCUMENT SUB:MISSION 
0- I. Applicability 
0-2. Preliminary Management Hearing 
0-3. Removal From the D-Procedures 
D-4. Time of Award 

FAST TRACK PROCEDURES 
F-l. Applicability 
F-2_ Answers and Counterclaims 
F-3. Limitation on Extensions 
F-4. Changes of Claim or Counterclaim 
F-S. Appointment and Oualification of Arbitrators 
F-6. Serving of Notice for Hearing 
F-7. Preliminary Telephonic Management Hearing 
F-S. Exchange of Information 
F-9. Discovery 
F-IO. Date, Time and Place of Hearing 
F-I1. The Hearing 
F-12. Time Standards 
F-13 Time of Award 
F-I4. Neutral Arbitrator's Compensation 

LARGE, COMPLEX CONSTRUCTION DISPUTES PROCEDURES 
L-I. Applicability 
L-2_ Administrative Conference 
L-3. Arbitrators 
L-4. Preliminary Management Hearing 
L-S. Management of Proceedings 
L-6. Form of Award 

AOMINlSTRA TIVE FEES 
Standard Fee Schedule 
Flexible Fee Schedule 
Hearing Room Rental 

NATIONAL CONSTRUCTION DISPUTE RESOLUTION COMMITTEE 

Representatives of the organizations listed below constitute the National Construction Dispute Resolution 
Committee (NCORC). This Committee serves as an advisory body to the American Arbitration Association 
concerning construction dispute resoI,ution services. 

American Association of Airport Executives 
American Bar Association -- Forum on the Construction Industry 
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American Bar Association - Construction Litigation Comm ittee· 
American Bar Association - Public Contract Law Section 
American College of Construction Lawyers 
American College of Real Estate Lawyers 
American Council of Engineering Companies 
American Institute of Architects 
American Road and Transportation Builders Association 
American Society of Civil Engineers 
American Subcontractors Association 
Associated Builders & Contractors, Inc. 
Associated General Contractors of America 
American Specialty Contractors, Inc. 
Construction Financial Management Association 
Construction Management Association of America 
Construction Owners Association of America 
Construction Specifications Institute 
Design Build Institute of America 
Dispute Review Board Foundation 
Engineers Joint Contract Documents Committee 
National Association of Home Builders 
National Association of Minority Contractors 
National Association of State Facilities Administrators 
National Association of Surety Bond Producers 
National Society of Professional Engineers 
National Utility Contractors Association Surety Association of America 
Victor O. Schinnerer 

~ Women Construction Owners & Executives, USA 

IMPORTANT NOTICE 

Page 4 of37 

These Rules and any amendment ofthem shall apply in the'form in effect at the time-the administrative filing 
requirements are met for a demand for arbitration or submission agreement received by the American Arbitration 
As·sociation. To insure that you have the most current information, visit www.adr.org . If an agreement for 
mediatIon or ai-bitnidon speCifies thaf niles in effect at tlie time the agi-eeIn-eiit was executed be used, then absent 
the parties' agreement otherwise, the AAA shall apply the Rules as required by the agreement. We encourage 
parties to use the most current,state of the art, AAA rules available. 

INTRODUCTION 

Each year, many thousands of construction-related transactions take place. Occasionally, disagreements in 
. connection with these transactions develop. Often, these disputes are resolved 'by arbitration, the voluntary 
submission of a dispute to a disinterested person or persons for final and binding determination. Arbitration has 
been proven to be an effective way to resolve disputes fairly, privately, promptly, and economically. 

The American Arbitration Association (AAA) is a public-service, not-for-profit organization offering a broad 
range of dispute resolution services to business executives, attorneys, individuals, trade associations, unions, 
management, consumers, families, communities, and all levels of government. The AAA is headquarted in New 
York and has offices located in many major cities throughout the United States and around the world, including 
Dublin, Mexico City and Singapore. Parties may hold hearings at local AAA offices or at other locations 
convenient for them The AAA also provides education and training, publications, and conducts research on all 
forms of out-of-court dispute resolution. . 

. Generally, the AAA's services are concluded with the transmittal of the award. Although there is voluntary 
compliance with the majority of awards, judgment on the award can be entered in a court having appropriate 
jurisdiction if necessary. 
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Mediation 

By agreement, the parties may submit their dispute to mediation before arbitration under the mediation 
procedures herein. Mediation involves the services of one or more individuals, to assist parties in settling a 
controversy or claim by direct negotiations between or among themselves. The mediator or mediators participate 
(s) impartially in the negotiations, guiding and consulting the various parties involved. The result of the 
mediation should be an agreement that the parties find acceptable. The mediator cannot impose a settlement and 
an only guide the parties toward achieving their own settlement. 

The AAA will administedhe mediation process to achieve orderly, economical, and expeditious mediation, 
utilizing to the greatest possible extent the competence and acceptability ofthe mediators on the AAA's 
Construction Mediation Panel. Depending on the expertise needed for a given dispute, the parties can obtain the 
services of one or more individuals who are willing to serve as mediators and who are trained in mediation skills. 
In identifying those persons most qualified to mediate, the AAA is assisted by the National Construction Dispute 
Resolution Committee. 

The AAA itself does not act as mediator. Its function is to administer the mediation process in accordance with 
the agreement of the parties, to teach mediation skills to members ofthe construction industry, and to maintain 
the National Panel from which mediators can be chosen. 

Procedures for mediation cases are described in Sections M-l through M-18. 

Arbitration 

The arbitration rules contain four procedural tracks: the Regular Track Procedures (Section R), the Procedures for 
the Resolution of Disputes through Document Submission (Section D), the Fast Track Procedures (Section F) and 
the Procedures for Large, Complex Construction Disputes (Section L). The Regular Track Procedures are applied 
to the administration of all arbitration cases, unless they conflict with any portion of Section D, Section F or 
Section L whenever these Sections apply. In the event of a conflict, the Fast Track Procedures, Procedures for the 
Resolution of Disputes through Document Submission, or the Procedures for Large, Complex Construction 
Disputes apply. 

Regular Track Procedures 

The highlights of the Regular Track Procedures are that they enable: 

.. opportunities for an administrative conference to help structure the dispute resolution process from the sUirting point; 

It party input into the AAA's preparation of lists ofpTopos~d arbitrators; 

.. checklists for parties and arbitrator, to organize the management hearing to address the needs associated with each dispute; 

a express arbitrator authority to control the discovery process; 

D broad arbitrator authority to control the hearing; 

o award format choices; 

o a Demand Form and an Answer Form. both of which seek information that will help the AAA to better serve the parties. 

PROCEDURES FOR THE RESOLUTION OF DISPUTES THROUGH DOCUMENT SUBMISSION 

The highlights ofthe Procedures for the Resolution of Disputes through Document Submissions are that they 
provide: 

a a simple process for resolution of disputes where a face-ta-face hearing is not necessary; 

o flexibility to Uike advanUige of technology options; 

o the ability to may to be applied to any size dispute by party agreement 
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Fast Track Procedures 

The Fast Track Procedures are designed for cases involving claims between two parties where no party's 
disclosed claim or counterclaim exceeds $75,000, exclusive of claimed interest, attorneys' fees, arbitration fees 
and costs. The highlights of these Procedures are: 

a a 45-day lltime standard" for hearing process completion; 

.. the establishment ofa special pool of arbitrators who are pre-qualified to seIVe on an expedited basis; 

o an expedited arbitrator appointment process, with party input; 

o conference call with the arbitrator within 10 days ofconfionation of the arbitrator, 

o the presumption that cases involving $10,000 or less will be decided on a documents only basis; 

o a sing1e day of hearing in most cases; 

.. an award in no more than 14 calendar days after completion of the hearing. 

Procedures for Large, Complex Construction Disputes 

Unless the parties agree otherwise, the Procedures for Large, Complex Construction Disputes will be applied to 
all cases ad.ministered by the AAA under the Construction Arbitration Rules in which the disclosed claim or 
counterclaim of any party is at least $ I ,000,000 exclusive of claimed interest, attorneys' fees, arbitration fees and 
costs. 

The key features of these Procedures include: 

.. a highly qualified. trained Panel of-Neutrals. compensated at their customary rates; 

.. a mandatory preliminary hearing with the arbitrators, which may be conducted by telephone; 

It broad arbitrator authority to order and control discovery, including depositiDns; 

o the presumption that hearings will proceed on a consecutive or block basis; 

" a reasoned award unless th~ parties agree otherwise. 

The National Construction Panel. 

The AAA maintains a National Panel of individuals competent to hear and decide disputes administered under 
the Construction Industry Arbitration Rules. The AAA considers for appointment to the Construction Industry 
Panel persons recommended by tile National Construction Dispute Resolution Committee, regional advisory 
committees and customers. These individuals are qualified to serve by virtue of their experience in the 
construction field. The majority of these neutrals are actively engaged in the construction industry with attorney 
neutrals generally devoting at least half of their practice to construction matters. Neutrals serving on the Panel 
and under these Rules must also attend periodic training. 

Administrative Fees 

The AAA charges a filing fee based on the amount of claim or counterclaim. This fee infonnation, which is 
contained with these Rules, allows the parties to exercise control over their administrative fees and costs. 

The fees cover AAA administrative services; they do not cover arbitrator compensation or expenses, if any, nor 
do the fees cover reporting services, hearing room rental or any post-award charges incurred by the parties in 
enforcing the award. 

Altem.ative Dispute Resolution (ADR) Clauses 

Mediation 
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Ifthe parties elect to adopt mediation as a part of their contractual dispute settlement procedure, the following 
mediation clause can be inserted into the contract in conjunction with a standard arbitration provision: 

If a dispute arises out of or relates to this contract, or the breach thereof and if the dispute cannot be 
settled through negotiation; the parties agree first to try in good faith to settle the dispute by mediation 
administered by the American Arbitration Association under its Construction Industry Mediation 
Procedures before resorting to arbitration, litigation, or some other dispute resolution procedure. 

If the parties choose to use a mediator to resolve an existing dispute, the following language may accompany the 
submission: 

The parties hereby submit the following dispute to mediation administer~d by the American Arbitration 
Association under its Construction Industry Mediation Procedures. (The clause may also provide for the 
qualifications of the mediator(s), method of payment, locale of meetings, and any other item of concern to 
the parties.) 

Arbitration 

Parties can provide for arbitration of future disputes by inserting the following clause into their contracts: 

Any controversy or claim arising out of or relating to this contract, or the breach thereof shall be settled 
by arbitration administered by the American Arbitration Association under its Construction Industry 
Arbitration Rules, and judgment on the award rendered by the arbitrator(s} may be entered in any court 
having jurisdiction thereof 

Arbitration of existing disputes may be accomplished by use of the following: 

We, the undersigned parties, hereby agree to submit to arbitration administered by the American 
Arbitration Association under its Construction Industry Arbitration Rules the following controversy: (cite 
briefly). Wefurther agree that the above controversy be submitted to (one)(three) arbitrator(s}. We 
further agree that we will faithfully observe this agreement and the rules, that we will abide by and 
perform any award rendered by the arbitrGtor(s), and that ajudgment of the court havingjurisdiction 
·may be entered on the award.· 

The AAA's Guide to Drafting Dispute Resolution Clauses for Construction Contracts 
(www.aaauonline.org/construction clauses.pdD offers additional information about dispute resolution options 
available for construction disputes. For more information about the AAA's Construction Dispute Avoidance and 
Resolution Services, as well as the full range of other AAA services, contact the nearest AAA office or visit 
www.adr.org 

CONSTRUCTION INDUSTRY MEDIA nON PROCEDURES 

M-l. Agreement of Parties 

Whenever, by stipulation or in their contract, the parties·have provided for mediation or conciliation of existing 
or future disputes under the auspices of the American Arbitration Association (AAA) or under these procedures, 
the parties and their representatives,unless agreed otherwise in writing, shall be deemed to have made these 
procedures, as amended and in effect as of the date of filing ofa request for mediation, a part of their agreement 
and designate the AAA as the administrator of their mediation. 

The parties by mutual agreement may vary any part of these procedures including, but not limited to, agreeing to 
conduct the mediation via telephone or other electronic or technical means. 

M-2. Initiation of Mediation 
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Any party or parties to a dispute may initiate mediation under the AAA's auspices by making a request for 
mediation to any of the AAA's regional offices or case management centers via telephone, email, regular mail or 
fax. Requests for mediation may also be filed online viaAAA WebFile at www.adr.org. 

The party initiating the mediation shall simultaneously notifY the other party or parties ofthe request. The 
initiating party shall provide the following information to the AAA and the other party or parties as applicable: 

i. A copy of the mediation provision of the parties' contract or the parties' stipulation to mediate. 

ii. The names, regular mail addresses, email addresses (if available), and telephone numbers of all parties to the 
dispute and representatives, if any, in the mediation. 

iii. A brief statement of the nature of the dispute and the relief requested. 

iv. Any specific qualifications the mediator should possess. 

Where there is no preexisting stipulation or contract by which the parties have provided for mediation of existing 
or future disputes under the auspices of the AAA, a party may request the AAA to invite another party to 
participate in "mediation by voluntary submission". Upon receipt of such a request, the AAA will contact the 
other party or parties involved in the dispute and attempt to obtain a submission to mediation. 

M-3. Fixing of Locale (the city, county, state, territory and, if applicable, country of the Mediation) 

(a) When the parties' agrcement to mediate is silent with respect to locale and the parties are unable to agree upon 
a locale, the locale shall be the city nearest to the site of the project in construction disputes as determined by the 
AAA. 

(b) When the parties' agreement to mediate requires a specific locale, absent the parties' agreement to change it, 
the locale shall be that specified in the agreement to mediate. 

(c) If the reference to a locale in the agreement to mediate is ambiguous, the AAA shall have the authority to 
consider the parties' arguments and determine the locale. 

M-4. Representation 

Any party may participate without representation (pro-se), or by any representative of that party's choosing, or by 
counsel, unless such choice is prohibited by applicable law. A party intending to have representation shall notifY 
the other party and the AAA of the name, telephone number and address, and email address if available ofthe 
representative. 

M-S. Appointment ofthe Mediator 

Parties may search the online profiles of the AAA's Panel of Mediators at www.aaamediation.comin an effort to 
agree on a mediator. If the parties have not agreed to the appointment of a mediator and have not provided any 
other method of appointment, the mediator shall be appointed in the following manner: 

i. Upon receipt of a request for mediation, the AAA will send to cach party a list of mediators from the AAA's 
Panel of Mediators. The parties are encouraged to agree to a mediator from the submitted list and to advise the 
AAA of their agreement. 

ii:lfthe parties are unable to agree upon a mediator, each party shall strike unacceptable names from the list, 
number the remaining names in_order of preference, and return the list to the AAA. If a party does not return the 
list within the time specified, all mediators on the list shall be deemed acceptable to that party. From among the 
mediators who have been mutually approved by the parties, and in accordance with the designated order of 
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mutual preference, the AAA shall invite a mediator to serve. 

iii. If the parties fail to agree on any of the mediators listed, or if acceptable mediators are unable to serve, or if 
for any other reason the appointment cannot be made from the submitted list, the AAA shall have the authority to 
make the appointment from among other members of the Panel of Mediators without the submission of additional 
lists. 

M-6. Mediator's Impartiality and Duty to Disclose 

AAA mediators are required to abide by the Model Standards of Conduct for Mediators in effect at the time a 
mediator is appointed to a case. Where there is a conflict between the Model Standards and any provision of these 
Mediation Procedures, these Mediation Procedures shall govern. The Standards require mediators to (i) decline a 
mediation if the mediator cannot conduct it in an impartial manner, and (ii) disclose, as soon as practicable, all 
actual and potential conflicts of interest that are reasonably known to the mediator and could reasonably be seen 
as raising a question about the mediator's impartiality. 

Prior to accepting an appointment, AAA mediators are required to make a reasonable inquiry to deter:mine 
whethet there are any facts that a reasonable individual would consider likely to create a potential or actual 

I 

conflict of interest for the mediator. AAA mediators are required to disclose any circumstance likely to create a 
presumption of bias or prevent a resolution ofthe parties' dispute within the time-frame desired by the parties. 
Upon receipt of such disclosures, the AAA shall immediately communicate the discIosur~s to the parties for their 
comments. 

The parties may, upon receiving disclosure of actual or potential conflicts of interest of the mediator, waive such 
conflicts and proceed with the mediation. In the event that a party disagrees as to whether the mediator shall 
serve, or in the event that the mediator's conflict of interest might reasonably be viewed as undermining the 
integrity of the mediation, the mediator shall be replaced. 

M-7. Vacancies 

If any mediator shall become unwilling or unable to serve, the AAA will appoint another mediator, unless the 
parties agree otherwise, in accordance with section M-5. 

M-8. Duties and Responsibilities of the Mediator 

i. The mediator shall conduct the mediation based on the principle of party self-determination. Self-determination 
is the act of comiilg to a voluntary, uncoerced decision in which each party makes free and informed choices as to 
process and outcome. 

ii. The mediator is authorized to conduct separate or ex parte meetings and other communications with the parties 
and/or their representatives, before, during, and after any scheduled mediation conference. Such communications 
may be conducted via telephone, in writing, via email, online, in person or otherwise. 

iii. The parties are encouraged to exchange all documents pertinent to the relief requested. The mediator may 
request the exchange of memoranda on issues, including the underlying interests and the history of the parties' 
negotiations. Information that a party wishes to keep confidential may be sent to the mediator, as necessary, in a 
separate communication with the mediator. 

iv. The mediator does not have the authority to impose a settlement on the parties but will attempt to help them 
reach a satisfactory resolution of their dispute. Subject to the discretion of the mediator, the mediator may make 
oral or written recommendations for settlement to a party privately or, if the parties agree, to all parties jointly. 

v. In the event a complete settlement of all or some issues in dispute is not achieved within the scheduled mediation session(s), the mediator rna y 

continue to communicate with the parties, for a period of time. in an ongoing effo rttc facilitate a complete settlement 

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010 

98 



--------'-----.~~---.-.---------------------------------------,---

Construction Industry Arbitrati . Rules and Mediation Procedures Page 10 of 37 

vi. The mediator is not a legal representative of any party and has no fiduciary duty to any party. 

vii. The mediator shall set the date, time, and place for each session of the mediation conference. The parties shall 
respond to requests for conference dates in a timely manner, be cooperative in scheduling the earliest practicable 
date, and adhere to the established conference schedule. The AAA shall provide notice of the conference to the 
parties in advance of the conference date, when timing permits. 

M-9. Responsibilities of the Parties 

The parties shall ensure that appropriate representatives of each party, having authority to consummate a 
settlement, attend the mediation conference. 

Prior to and during the scheduled mediation conference session(s) the parties and their representatives shall, as 
appropriate to each party's circumstances, exercise their best efforts to prepare for and engage in a meaningful 
and productive mediation. 

M-IO. Privacy 

Mediation sessions and related mediation communications are private proceedings. The parties and their 
representatives may attend mediation sessions. Other persons may attend only with the permission of the parties 
and with the consent of the mediator. 

M-ll. Confidentiality 

Subject to applicable law or the parties' agreement, confidential information disclosed to a mediator by the parties 
or by other participants (witnesses) in the course ofthe mediation shall not be divulged by the mediator. The 
mediator shall maintain the confidentiality of all information obtained in the mediation, and all records, reports, 
or .other documents received by a mediator while serving in that capacity shall be confidential. 

The mediator shall not be compelled to divulge such records or to testify in regard to the mediation in any 
adversary proceeding or judicial forum. 

The parties shaII maintain the confidentiality of the mediation and-shall not rely on, or' introduce as evidence in 
any arbitral, judicial, or other proceeding the following, unless agreed to by the parties or required by applicable 
law: 

i. Views expressed Or suggestions made by a party or other participant with respect to a possible settlement of the 
dispute; 

ii. Admissions made by a party or other participant in the course of the mediation proceedings; 

iii. Proposals made or views expressed by the mediator; or 

iv. The fact that a party had or had not indicated willingness to accept a proposal for settlement made by the 
mediator. 

M-12. No Stenographic Record 

There shall be no stenographic record of the mediation process. 

M-13. Termination of Mediatiol1 

The mediation shall be terminated: 
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i. By the execution of a settlement agreement by the parties; or 

ii. By a written or verbal declaration of the mediator to the effect that further efforts at mediation would not 
contribute to a resolution of the parties' dispute; or 

iii. By a written or verbal declaration of all parties to the· effect that the mediation proceedings are terminated; or 

iv. When there has been no communication between the mediator and any party or party's representative for 21 
days following the conclusion of the mediation conference. 

M-14. Exclusion of Liability 

Neither the AAA nor any mediator is a necessary party in judicial proceedings relating to the mediation. Neither 
the AAA nor any mediator shall be liable to any party for any error, act or omission in connection with any 
mediation conducted under these procedures. Parties to a mediation under these procedures may not call the 
mediator, the AAA or AAA employees as a witness in litigation or any other proceeding relating to the 
mediation. The mediator, the AAA and AAA employees are not competent to testify as witnesses in any such 
~oc~d~~ . 

M-15. Interpretation and Application of Procedures 

The mediator shall interpret and apply these procedures insofar as they relate to the mediator's duties and 
responsibilities. All other procedures shall be interpreted and applied by the AAA. 

M-16. Deposits 

Unless otherwise directed by the mediator, the AAA will require the parties to deposit in advance of the 
mediation conference such sums of money as it, in consultation with the mediator, deems necessary to cover the 
costs and expenses of the mediation and shaH render an accounting to the parties and return any unexpended 
balance at the conclusion of the mediation. 

M-I7. Expenses 

All expenses of the inediation, ~cluding required traveling and other expenses or charges of the mediator, shall 
be borne equally by the parties unless they agree otherwise. The expenses of participants for either side shall be 
paid by the party requesting the attendance of such,participants. 

M-18. Cost of the Mediation 

There is no filing fee to initiate a mediation or a fee to request the AAA to invite parties to mediate. 

The cost of mediation is based on the hourly or daily mediation rate published on the mediator's AAA profile. 
This rate covers both mediator compensation and an allocated portion for the AAA's services. There is a four­
hour or one half day minimum charge for a mediation conference. Expenses referenced in Section M-17 may 
also apply. 

If a matter submitted for mediation is withdrawn or cancelled or results in a settlement after the request to initiate 
mediation is filed but prior to the mediation conference the cost is $200 plus any mediator time and charges 
incurred. These costs shall be borne by the initiating party unless the parties agree otherwise. 

If you have questions about mediation costs or services visit www.aaamediation.eom or contact your local AAA 
office. 

CONSTRUCTION INDUSTRY ARBITRATION RULES 
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REGULAR TRACK PROCEDURES 

R-I. Agreement of Parties and Designation of Applicable AAA Rules 

(a) The parties shall be deemed to have made these Rules a part of their arbitration agreement whenever they 
have provided for arbitration by the American Arbitration Association (hereinafter AAA) under its Construction 
Industry Arbitration Rules or whenever they have provided for arbitration of a construction dispute pursuant to 
the Rules of the AAA without designating particular AAA Rules. 

(b) Unless the parties or the AAA determines otherwise, the Fast Track Procedures shall apply in any case involving no more than two parties in which no 
disclosed claim or counterclaim exceeds $75,000, ex elusive of claimed interest, attor neys' fees and arbitration fees and costs. Parties may also agree to 
use Ihese procedure s in larger cases. The Fast Track Procedures shall be appli ed as described in Secti on F of these Rules, in addition to any other 

portion of these Rules that is not in conflict with the Fast Track Procedures. 

(c) Unless the parties agree otherwise,. the Procedures for Large, Complex Construction Disputes shall apply to 
all cases in which the disclosed claim or counterclaim of any party is $1,000,000 or more, exclusive of claimed 
interest, attorneys' fees, and arbitration fees and costs, The Procedures for Large, Complex Construction Disputes 
shall be applied as described in Section L of these Rules, in addition to any other portion of these Rules that is not 
in conflict with the Procedures for Large, Complex Construction Disputes. 

(d) Parties may, by agreement, apply the Fast Track Procedures, the Procedures for Large, Complex Construction 
Disputes or Procedures for the Resolution of Disputes through Document Submission (Section D of these Rules) 
to any dispute. 

(e) All .other cases shall be administered in accordance with Regular Track Procedures of these Rules 

R-2, AAA and Delegation of Duties 

When parties agree to arbitrate under these Rules, or when they provide for arbitration by the AAA and an 
arbitration is initiated under these Rules, they thereby authorize the AAA to administer the arbitration. The 
authority and duties of the AAA are prescribed in the agreement of the parties and in these Rules, and may be 
carried out through such of the AAA's representatives as it may direct. The AAA may, in its discretion, assign the 
administration of an arbitration to any of its offices. Arbitrations administered under these rules shall only be 
administered by theAAA or by an mdividual or orgariization authorized by the AAA to do so. 

R-3. National Panel of Construction Neutrals 

The AAA shall establish and maintain a National Panel of Construction Arbitrators ("National Panel") and shall 
appoint arbitrators as provided in these Rules. The telw "arbitrator" in these Rules refers to the arbitration panel, 
constituted for a particular case, whether composed of one or more arbitrators, or to an individual arbitrator, as 
the context requires, 

R-4. Filing Requirements Under an Arbitration Agreement in a Contract 

(a) Filing of a Demand: Arbitration under an arbitration provision in a contract shall be initiated in the following 
manner: 

(i) The initiating party (lithe claimant") shall, within the time period, if any, specified in the contract(s), file 
with the AAA a demand for arbitration, the administrative filing fee, and a copy of the applicable arbitration 
agreement from the parties' contract which provides for arbitration. Filing may be accomplished through use of 
AAA WebFile, located at www.adr.org , or by filing the demand with any AAA office. 

(ii) The claimant shall simultaneously provide a copy of the demand and the applicable arbitration agreement to 
the opposing party (lithe respondent"). 
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(ii) The demand shaH include: 

(a) The name of each party; 

(b) The address for each party, including, if known, telephone and fax numbers and email addresses; 

(c) If applicable, the names, addresses, telephone and fax numbers and, ifknown, email address of the known 
representative for each party; 

(d) A statement setting forth the nature of the claim includi~g the relief sought and the amount involved; 

(f) The locale requested, ifthe arbitration agreement does not specify one. 

(b) The AAA shall provide notice to the parties (or their representatives ifso named) of the receipt of a demand 
when the administrative filing requirements have been satisfied_ The date on which the filing requirements are 
satisfied shall establish the date offiling the dispute for administration however, any disputes in connection with 
the MArs detennination may be decided by the arbitrator. 

If a filing does not satisfy the Filing Requirements set forth above, the AAA shall acknowledge to all named 
parties receipt of the incomplete filing and inform the parties of the filing deficiencies_ If the deficiencies are not 
cured by the due date specificd by the-AAA, the filing may be returned to the filing party. 

(c) Answers and Counterclaims 

(i) Answering Statement: A respondent may file an answering statement with the AAA within 14 calendar days 
after notice of the filing of the demand is sent by the AAA The respondent shall, at the time of any such filing, 
send a copy of the answering statement to the claimant and to all other parties to the arbitration_ Ifno answering 
statement is filed within the stated time, respondent will be deemed to deny the claim_ Failure to file an 
answering statement shall not operate to delay the arbitration_ 

(ii) Counterclaim: A respondent may file a counterclaim within 14 calendar days after notice of the filing of the 
demand is sent by the MA. The Respondent shall, at the time of any such filing, send a copy of the 
cciunterclaim to the claiIilant and to all other parties to the arbitration_ If a counterclaim is asserted, it shall 
include a statenlent setting forth the nature of the counterclaim including the relief sought and the amount 
involved. The filing fee as specified in the applicable AAA Fee Schedule must be paid at the time of the filing 
of any counterclaim. 

If the counterclaim filing is deficient, and not cured by the date specified by the AAA, it may be returned to the 
filing party. 

(d) Parties are encouraged to provide descriptions of their cfai ms, in any document filed pursuant to th is section, in sufficient detail to make the 
circumstances of the dispute clear 10 the arbitrator_ 

R-5. Filing Requirements Under a Submission Agreement 

Parties to any ~xisting dispute, who have not previously agreed to use these Rules, may commence arbitration 
under these Rules by either filing online through AAA WebFile or by filing at any office of the AAA a written submission to' 
arbitrate under these Rules, signed by the parties. The submission shall contain: 

(a) The names and addresses for each party and their representatives, including, if known, telephone and fax 
numbers and email addresses; 

(b) A statement setting forth the nature of the dispute including the relief sought, the amount involved and the 
claims and counterclaims asserted by the parties. Unless the parties state otherwise in the submission, all claims 
and counterclaims will be deemed to be denied by the other party; 
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(c) The hearing locale, if agreed upon by the partie_s; 

(d) The appropriate filing fee for each claim or counterclaim as provided in the AAA Fee Schedule applicable at 
the time of filing. 

Parties are encouraged to provide descriptions of their claims in sufficient detail to make the circumstances of 
their dispute clear to the arbitrator. 

R-6. Changes of Claim or) Counterclaim 

(a) A party may at any time prior to the close of the hearing or by the date established by the arbitrator increase or 
decrease the amount of its claim or counterclaim. Written notice of the change of claim amount must be provided 
to the AAA and all parties. 

(b) Any new or different claim or counterclaim, as opposed to an increase or decrease in the amount of a pending 
claim or counterclaim, shall be made in writing and filed with the AAA, and a copy shaH be provided to the other 
party, who shall have a period of 14 calendar days from the date ofsu-ch transmittal within which to file an 
answer to the proposed change of claim or counterclaim with the AAA. After the arbitrator is appointed no new 
or different claim or counterclaim may be submitted without the arbitrator's consent. 

R-7. Consolidation or Joinder 

(a) If the parties are unable to agree to consolidate related arbitrations or to the joinder of parties to an ongoing 
arbitration, the AAA shall directly appoint a single arbitrator (hereinafter referred to as the R-7 arbitrator) for the 
limited purpose of deciding whether related arbitrations should be consolidated or parties joined. -

(i) To request consolidation of arbitrations, the requesting party must have filed a demand for arbitration, 
including the applicable arbitration provision(s) from the parties' contract(s) and must provide a written request 
for consolidation which outlines the reasons for such request. It is the requesting party's responsibility to 
provide a copy of the request to all parties. 

(ii) To request joinder of parties, the requesting party must file a written request to join parties to an existing 
arbitration which provides the names and contact information for such pa;1:ies, n.am~s andcontact information 
for the parties' representatives, if known and the reasons for such request. It is the requesting party's 
responsibility to provide a copy ofthe request to all paliies. 

(b) Absent agreement of all parties, the R-7 arbitrator appointed under this Rule shall not be an arbitrator who is 
appointed to any pending case involved in the consolidation request at issue_ 

(c) If the R-7 arbitrator detennines that separate arbitrations shall be consoiidated or that the joinder of additional 
parties is permissible, that arbitrator may also establish a process for selecting arbitrators for any ongoing or 
newly constituted case and, unless agreed otherwise by the parties, the allocation of responsibility for arbitrator 
compensation among the parties, subject to reapportionment by the arbitrator(s) appointed to the newly 
constituted case in the final arbitration award. 

(d) The AAA may take reasonable administrative action to accomplish the consolidation or joinder as directed by 
the arbitrator. 

(e)The AAA shall maintain a panel of construction attorneys who have experience with consolidation or joinder 
issues. All arbitrators appointed to hear requests under this Rule shall be appointed fTom that panel, unless the 

, parties agree otherwise. 

R-S. Interpretation and Application of Rules 
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The arbitrator shall interpret and apply these Rules insofar as they relate to the arbitrator's powers and duties. 
When there is more than one arbitrator and a difference arises among them concerning the meaning or application 
of these Rules, it shall be decided by a majority vote. If that is not possible, either an arbitrator or a party may 
refer the question to the AAA for final decision. All other rules shall be interpreted and applied by the AAA. 

R-9. Jurisdiction 

(a) The arbitrator shall have the power to rule on his or her own jurisdiction, including any objections with 
respect to the existence, scope or validity of the arbitration agreement. 

(b) The arbitrator shall have the power to detennine the existence or validity of a contract of which an arbitration 
clause fonns a part. Such an arbitration clause shall be treated as an agreement independent of the other telIDS of 
the contract. A decision by the arbitrator that the contract is null and void shall not for that reason alone render 
invalid the arbitration clause. 

(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a claim Of counterclaim no 
later than the filing of the answering statement to the claim or counterclaim that gives rise to the objection. The 
arbitrator may rule on such objections as a preliminary matter or as part of the final award. 

R-I0. Mediation 

(a) At any stage of the proceedings, the parties may agree to conduct a mediation conference under the AAA 
Construction Indusny Mediation Procedures in order to facilitate settlement. Unless requested by all parties, the 
mediator shall not be an arbitrator appointed to the casco Should the parties jointly request that the arbitrator serve 
as a mediator, the arbitrator's consent to do so is also required. 

(b) Ifthecase is initially filed for arbitration and the parties subsequently agree to mediate, unless the parties 
agree otherwise, or in the absence of party agreement, by the decision ofthe arbitrator, the arbitration process 
shall not be stayed while the mediation is pending. -

R-l I. Administrative Conference 

(a) Before the appointment. of the arbitrator; any party may request, or the AAA, in its discretion, may schedule 
an administrative conference with a representative of the AAA and the parties andlor their representatives. 

(b) The purpose of the administrative conference is to organize and expedite the arbitration, explore 
administrative details, establish an efficient means of selecting an arbitrator, ascertain the parties' preferred 
arbitrator qualifications and to consider mediation as a dispute resolution option and to address other appropriate 
concerns of the parties, including but not limited to joinder of parties, consolidation of related cases, changes to 
claims and the possibility of proceeding through the submission of documents only as set out in opt~onal Section 
D of the Rules, may also be explored. -

( c) Adm inistrative conferences may be convened, at the AAA's discretion or at the request of any party, at other 
times during the case to address case management matters that do not require the arbitrator's involvement. 

R-12. Fixing of Locale (the city, county, state, territory and, if applicable, country of the arbitration) 

The parties may mutually agree to the locale where the arbitration is to be held. Any disputes regarding the locale 
must be submitted to the AAA and all other parties within 14 calendar days from the date of the AAA's initiation 
of the case or the date established by the AAA. Disputes regarding locale shall be detennined in the following 
manner: 

(a) When the parties' arbitration agreement is silent with respect to locale and the parties are unable to agree upon 
a locale, the locale shall be the city nearest to the site of the project in dispute, as determined by the AAA, subject 
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to the power of the arbitrator to finally determine the locale within 14 calendar days after the date of the 
preliminary hearing. 

(b) When the parties' arbitration agreement requires a specific locale, absent the parties' agreement to change it, 
the locale shall be that specified in the arbitration agreement. 

(c) If the reference to a locale in the arbitration agreement is ambiguous and the parties are unable to agree to a­
specific locale, the AAA shall determine the locale, subject to the power of the arbitrator to finally determine the 
locale within 14 calendar days after the date of the preliminary hearing. 

The arbitrator, at the arbitrator's sole discretion, shall have the authority to conduct speCial hearings for document 
production purposes or otherwise at other locations ifreasonably necessary and beneficial to the process. 

R-13. Date, Time and Place of Hearing 

The arbitrator shall set the date, time, and place for each hearing and/or conference. The parties shall respond to 
requests for hearing dates in a timely manner, be cooperative in scheduling the earliest practicable date, and 
adhere to the established hearing schedule. The AAA shall provide notice of hearing to the parties at least 7 
calendar days -in advance of the hearing date, unless otherwise agreed by the parties or so directed by the 
arbitrator. 

R-14. Arbitrator Appointment from National Construction Panel 

If the parties have not appointed an arbitrator and have not provided any other method of appointment, the 
arbitrator shall be appointed in the following manner: -

(a) Immediately after the filing of the submission or the answering statement or the expiration ofthe timc within 
which the answering statement is to be filed, the AAA shall send simultaneously to each party to the dispute an 
identical list of 10 (unless the AAA decides that a different number is appropriate) names of persons chosen from 
the National Construction Panel. The parties are encouraged to agree on an arbitrator from the submitted list and 
to advise the AAA of their agreement. 

(b) If the parties are unable to agree upon an arbitrator, each party to the dispute shall have 14 calendar days from 
the transmittal date in which to strike names objected to, number the remaining name~ in order of preference, and 
return the list to the AAA. 

The parties shall not exchange arbitrator selection lists. If a party does not return the list within the time specified 
by the AAA, all persons named therein shall be deemed acceptable by that party. From among the persons who 
have been approved on both lists, and in accordance with the designated order of mutual preference, the AAA 
shall invite the acceptance of an arbitrator to serve. 

(c) If the parties fail to agree on any of the persons named, or if acceptable arbitrators are unable to act, or if for 
any other reason the appointment cannot be made from the submitted lists, the AAA shall have the authority to 
make the appointment from among other members of the National Construction Panel without the submission of 
additional lists. 

(d) Unless the parties agree otherwise, when thcre are two or more claimants or two or more respondents, the 
AAA may appoint all the arbitrators without the submission of lists. 

(e) In a three-arbitrator case, the parties shall fIrst attempt to agree on the professional backgrounds of the 
composition of the arbitration paneL If the parties are unable to agree, then the AAA shall determine the 
professional composition of the panel, taking into account any preferences expressed by the parties. 

The AAA may provide the parties with lists, separated by industry, in order for the parties to select arbitrators 
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from different professional background. If separate lists are used; the total number of names will be no less than 
15, unless the AAA determines otherwise. 

R-15. Direct Appointment by a Party 

(a) If the agreement of the parties names an arbitrator or specifies a method of appointing an arbitrator, that 
designation or method shall be followed. The notice of appointment, with the name, address and telephone 
number and fax number and email, if known, of the arbitrator, shall be filed with the AAA by the appointing 
party. Upon the request of any appointing party, the AAA shall submit a list of members of the National 
Construction Panel from which the party may, if it so desires, make the appointment. 

(b) Where the parties have agreed that each party is to name one arbitrator, the arbitrators so named must meet 
the standards ofR-20 with respect to impartiality and independence unless the parties have specifically agreed 
pursuant to R-20(a) that the party-appointed arbitrators are to be, non-neutral and need not meet those standards. 

(c) If the agreement specifies a period of time within which an arbitrator shall be appointed and any party fails to 
make the appointment within that period, the AAA shall make the appointment. 

(d) Ifno period oftime is specified in the agreement, the AAA shall notify the party to make the appointment. If 
within 14 calendar days after such notice has been sent, an arbitrator has not been appointed by a party, the AAA, 
shall make the appointment. 

R-16. Appointment of Chairperson by Party-Appointed Arbitrators or Parties 

(a) If, pursuant to Section R-15, either the parties have directly appointed arbitrators, or the arbitrators have been 
appointed by AAA and the parties have authorized those arbitrators to appoint a chairperson within a specified 
time and no appointment is made within that time or any agreed extension, the AAA may appoint the 
chairperson. . 

(b) Ifno period oftime is specified for appointment of the chairperson and the party-appointed arbitrators or the 
parties do not make the appointment within 14 calendar days from the date of the appointment of the Idstparty­
appointed arbitrator, the AAA may appoint the chairperson. 

(c) If the parties have agreed that their party-appointed arbitrators shall appoint the chairperson from the National 
Construction Panel, the AAA shall furnish to the party-appointed arbitrators, in the manner provided in Section 
R-14, a list selected from the National Construction Panel, and the appointment of the chairperson shall be made 
as provided in that Section. 

R-I7. Nationality of Arbitrator in International Arbitration 

Where the parties are nationals of different countries, the AAA, at the request of any party or on its own 
initiative, may appoint as arbitrator a national of a country other than that of any of the parties. The request must 
be made before the time set for the appointment of the arbitrator as agreed by the parties or set by these rules_ 

R-18. Number of Arbitrators 

(a) If the parties have riot agreed on the number of arbitrators, the dispute shall be heard and determined by one 
arbitrator, unless the AAA, in its discretion, directs that three arbitrators be appointed. A party may request three 
arbitrators in the demand or answer, which request the AAA will consider in exercising its discretion regarding 
the number of arbitrators appointed to the dispute. 

(b) Any request for a change in the number of arbitrators as a result of an increase or decrease in the amount of a 
claim must be made to the AAA and the other parties to the arbitration no later than 7 calendar days after receipt 
of the R-6 required notice of change of claim amount If the parties are unable to agree with respect to the request 
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for a change in the number of arbitrators, the AAA shall make that detennination_ 

R-19. Disclosure 

(a) Any person appointed or to be appointed as an arbitrator as well as the parties and their representatives shall 
disclose to the AAA, as promptly as practicable, any circumstance likely to give rise to justifiable doubt as to the 
arbitrator's impartiality or independence, including any bias or any financial or personal interest in the result of 
the arbitration or any past or present relationship with the paliies or their representatives. Such obligation shall 
remain in effect throughout the arbitration. 

(b) Upon receipt of such infonnation from the arbitrator or another source, the AAA shaH communicate the 
infonnation to the parties and, if it deems it appropriate to do so, to the arbitrator and others. 

(c) In order to encourage disclosure by arbitrators, disclosure of infonnation pursuant to this Section R-19 is not 
to be construed as an indication that the arbitrator considers that the disclosed circumstances is likely to affect 
impartiality or independence. 

R-20. Disqualification of Arbitrator 

(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with diligence and in 
good faith, and may be subject to disqualification for 

(i) Partiality or lack of independence, 

(ii) Inability or refusal to perform his or her duties with diligence and in good faith, and 

(iii) Any grounds for disqualification provided by applicable law. 

The parties may agree in writing, however, that arbitrators directly appointed by a pmiy pursuant to Section R-
15 shall be non-neutral, in which case such arbitrators need not be impmiial or independent and shall not be 
subject to disqualification for partiality or lack of independence. 

(b) Upon objection of a party to the continued service of an arbitrator, or on its own initiative, the AAA shall 
detennine whether the arbitrator should be disqualified under the grounds set out above, and shall infonn the 
parties of its decision, which decision shall be conclusive. 

R-21. Communication with Arbitrator and the AAA 

(a) No pmiy and no one acting on behalf of any party shall communicate ex-parte with an arbitrator except as 
follows. A party or anyone acting on behalf of a party may communicate ex-parte with a candidate for direct 
appointment pursuant to Section R-15 in order to advise the candidate of the general nature of the controversy, 
and of the anticipated proceedings and to discuss the candidate's qualifications, availability, or independence in 
relation to the parties or to discuss the suitability of candidates for selection as a third arbitrator where the parties 
or party-designated arbitrators are to participate in that selection. 

(b) R-21 (a) does not apply to arbitrators directly appointed by the parties who, pursuant to R-20(a), the paliies 
have agreed in writing are non-neutral. Where the parties have so agreed under R-20(a), the AAA shall as an 
administrative practice suggest to the parties that they agree further that R-21 (a) should nonetheless apply 
prospectively. . 

(c) In the course of administering an arbitration, the AAA and the parties or anyone acting on behalf of any of the 
parties may communicate with each other either jointly or individually. 

(d) As set forth in R-41, unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by 
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any party to the AAA or to the arbitrator shall simultaneously be provided to the other party or parties to the 
arbitration. 

R-22. Vacancies 

(a) If for any reason an arbitrator is unable to perform the duties of the office, the AAA may, on proof 
satisfactory to it, declare the office vacant. Vacancies shall be filled in accordance with the applicable provisions 
of these Rules. 

(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have commenced, the remaining 
arbitrator or arbitrators may continue with the hearing and determination of the controversy, unless the parties 
agree otherwise. 

(c) In the event of the appointment of a substitute arbitrator, the panel of arbitrators shall determine in its sole 
discretion whether it is necessary to repeat all or part of any prior hearings. 

R-23. Preliminary Management Hearing 

As promptly as practicable after the selection of the arbitrator(s), a preliminary management hearing shaIl be held 
among the parties and/or their attorneys or other authorized representatives and the arbitrator(s). Unless the 
parties agree otherwise or the arbitrator specifically directs otherwise, the preliminary management hearing will 
be conducted by telephone rather than in person. 

At the Preliminary Management Hearing the matters to be discussed may include: 

(a)The issues to be arbitrated, including: 

(i) review of claims as set forth in the parties' claims· and counterclaims; 

(ii) the schedule for specification of any undisclosed claims or counterclaims; 

(iii) deadlines for amending claims, if the arbitrator deems appropriate; 

(iv) whether claims for attorneys' fees, costs, interest or any other similar claims exist; 

(v) if any limitations exist on the arbitrator's authority to award any of the remec!ies sought. 

(b) The identification of any ongoing, related litigation or other dispute resolution. 

(c) The procedures for maintaining an efficient and cost effective dispute resolution process, including: 

(i) the extent to whiCh testimony may be admitted at the hearing telephonically, over the internet, byaffidayit, 
or by any other means; 

(ii) the overall cost of the dispute resolution process as structured through this management hearing; 

(iii) exhibit management; 

(iv) a review ofpossible cost- and time-saving steps. 

(d) The date, time, place, and estimated duration of the hearings. 

(e) The scope and tim ing of exchange of information 
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(f) The need for pre- or post- hearing submissions and schedules for the same if applicable. 

(g) The schedule for submission of witness lists. 

(h) The form of award. 

(i) Any other matters the arbitrator deems appropriate. 

The arbitrator shall promptly issue written orders reflecting his or her decisions on the above matters and m~y 
conduct additional conferences when the need arises. 

R-24. Exchange of Information 

(a) At the request of any party or at the discretion of the arbitrator, consistent with the expedited nature of 
arbitration, the arbitrator may direct 

(i) the production of documents and other information, and 

(ii) the identification of any witnesses to be called. 

(b) At least 7 calendar days prior to the hearing, or by the date established by the arbitrator, the parties shall 
exchange copies of all exhibits they intend to submit at the hearing. 

(c) The arbitrator is authorized to resolve any disputes concerning the exchange of information. 

(d) There shall be 110 other discovery, except as indicated herein, unless so ordered by the arbitrator in 
exceptional cases. 

R-25_ Attendance at Hearings 

The arbitrator and the AAA shall maintain the privacy ofthe hearings unless the law provides to the contrary. 
Any person having a direct interest in the arbitration is entitled to attend hearings. The arbitrator shall otherwise 
have the power to require the exclusion of any witness, other than a party or other essential person, during the 
testimony of any other witness. It shall be discretionary with the arbitrator to determ ine the propriety of the 
attendance of any person other than a party and its representative. 

R-26_ Representation 

Any party may participate without representation (pro-se), or by counselor any other representative ofthat 
party's choosing, unless such choice is prohibited by applicable law. A party intending to have representation 
shall notifY the other party and the AAA of the name, telephone number and address, and email address if 
available of the representative at least 7 calendar days prior to the date set for the hearing at which that person is 
first to appear. When such a representative initiates an arbitration or responds for a party, notice is deemed to 
have been given. 

R-27. Oaths 

Before proceeding with the first hearing, each arbitrator may take an oath of office and, if required by law, shall 
do so. The arbitrator may require witnesses to testifY under oath administered by any duly qualified person and, if 
it is required by law or requested by any party, shall do so. 

R-28. Stenographic Record 

(a) Any party d~siring a stenographic record shall make arrangements directly with a stenographer and shall 
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notify the other parties of these arrangements at least 7 calendar days in advance of the hearing. The requesting 
party or parties shall pay the cost of the record. 

(b) No other means of recording the proceedings will be permitted absent the agreement of the parties or per the 
direction of the arbitrator. . 

(c.) Ifthe transcript or any other recording is agreed by the parties and determined by the arbitrator to be the 
()fficial record of the proceeding, it must be provided to the arbitrator and made available to the other parties for 
inspection, at a date, time, and place determined by the arbitrator. 

(d) The arbitrator may resolve any disputes with regard to apportionment ofthe costs of the stenographic re.cord 
or other recording. 

R-29. Interpreters 

Any party wishing an interpreter shall make all arrangements directly with the interpreter and shall assume the 
costs of the service. 

R-30. Postponements of Hearings 

The arbitrator for good cause shown may postpone any hearing upon agreement of the parties, upon request of a 
party, or upon the arbitrator's own initiative. 

R-31. Arbitration in the Absence of a Party or Representative 

Unless the law provides to the contrmy, the arbitration may proceed in the absence of any party or representative 
who, after due notice, fails to be present or fails to obtain a postponement. An award shall not be made solely on 
the default of a party. The arbitrator shall require the party who is present to submit such evidence as the 
arbitrator may require for the making of an award. 

R-32. Conduct of Proceedings 

(a) The c1aimanfshall present evidence to support its claim. The respondent shall then present evidence 
supporting its defense. Witnesses for each party shall also submit to questions from the arbitrator and the adverse 
party. The arbitrator has the discretion to vary this procedure, provided that the parties are treated with equality 
and that each party has the right to be heard and is given a fair opportunity to present its case. 

Cb) The arbitrator, exercising his or her discretion, shall conduct the proceedings with a view toward expediting 
the resolution of the dispute and may direct the order of proof, bifurcate proceedings, and direct the parties to 
focus their presentations on issues the decision of which could dispose of all or part of the case. 

When deemed appropriate, the arbitrator may also allow for the presentation of evidence by alternative means 
including video conferencing, internet communication, telephonic conferences and means other than an in-person 
presentation. Such alternative means must still afford a full opportunity for all parties to present any evidence that 
the arbitrator deems material and relevant to the resolution of the dispute and when involving witnesses, provide 
that such witness submit to examination. 

(c) The arbitrator may entertain motions, including motions that dispose of alI or part of a claim, or that may 
expedite the proceedings, and may also make preliminary rulings and enter interlocutory orders. 

Cd) The parties may agree to waive oral hearings in any case. 

R-33. Evidence 
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(a) The partie~ may offer such evidence as is relevant and material to the dispute and shall produce such evidence 
as the arbitrator may deem necessalY to an understanding and detennination of the dispute. Conformity to legal 
rules of evidence shall not be necessary. 

(b) The arbitrator shall determine the admissibility, relevance, and materiality of the evidence offered. The 
arbitrator may request offers of proof and may reject evidence deemed by the arbitrator to be cumulative, 
unreliable, unnecessary, or of slight value compared to the time and expense involved. All evidence shall be 
taken in the presence of all of the arbitrators and all of the parties, except where: 1) any of the parties is absent, in 
default, or has waived the right to be present, or 2) the parties and the arbitrators agree otherwise. 

(c) The arbitrator shall take into account applicable principles ofIegal privilege, such as those involving the 
confidentiality of communications between a lawyer and client. 

(d) An arbitrator or other person authorized by law to subpoena witnesses or documents may do so upon the 
request of any party or independently. Parties who request that an arbitrator sign a subpoena shall provide a copy 
of the reqqest and proposed sllbpoena to the other parties to the arbitration simultaneously upon making the 
request to the arbitrator. 

R-34. Evidence by Affidavit and Post-hearing Filing of Documents or Other Evidence 

(a) The arbitrator may receive and consider the evidence of witnesses by declaration or affidavit, and shall give it 
such weight as the arbitrator deems it entitled to after consideration of any objection made to its admission. 

(b) If the parties agree or the arbitrator directs that documents or other evidence be submitted to the arbitrator 
after the hearing, the documents or other evidence, unless otherwise agreed by the parties and the arbitrator, shall 
be filed with the AAA for transmission to the arbitrator. All parties shall be afforded an opportunity to examine 
and respond to such documents or other evidence. 

R-35. Inspection or Investigation 

An arbitrator finding it necessary to make a site inspection or other investigation in connection with the 
arbitration shall set the date and time for such inspection or investigation and shall direct the AAA to so notifY 
the parties. Any party who so desires may be present at such an inspection or investigation. Absent agreement of 
the parties, the arbitrator shall not undertake a site inspection unless all parties are present. In the event of a case 

. proceeding in the absence ofa party pursuant to Section R- 31 of these Rules, agreement of the parties for the 
arbitrator to proceed without all parties' present is not necessary so long as sufficient notice of the inspection or 
investigation is provided. 

R-36. Interim Measures 

(a) The arbitrator may take whatever interim measures he or she deems necessary, including injunctive relief and 
measures for the protection or conservation of property and disposition of perishable goods. 

(b) Such interim measures may be taken in the form of an interim award, and the arbitrator may requ ire security 
for the costs of such measures. If it has been determined that an interim award is needed, the arbitrator shall 
establish a reasonable due date for issuing the interim award. In the event an arbitrator does not promptly 
establish such a due date, the AAA shall set the due date. 

(c) A request for interim measures addressed by a party to ajudicial authority shall not be deemed incompatible 
with the agreement to arbitrate or a waiver of the right to arbitrate. 

(d) The arbitrator shall have the discretion to apportion costs associated with the application for any interim relief 
in the interim award or in the final award. 
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R-37. Closing of Hearing 

(a) The arbitrator shall specifically inquire of all parties whether they have any further proofs to offer or 
witnesses to be heard. Upon receiving negative replies or if satisfied that the record is complete, the arbitrator 
shall declare the hearing closed. 

(b) If documents or responses are to be filed as provided in Section R-34 (b) , or if briefs are to be filed, the 
hearing shall be declared closed as of the final due date set by the arbitrator for the receipt of documents, 
responses, or briefs. If no documents, responses or briefs are to be filed, the arbitrator shall declare the hearings 
closed as of the date of the last hearing (including telephonic hearings). If the case was heard without any oral 
hearings, the arbitrator shall close the hearings upon the due date established for receipt of the final submission. 

(c) The time limit which the arbitrator is required to make the award shall commence, in the absence of other 
agreements by the parties, upon the closing of the hearing. The AAA may extend the time limit for the rendering 
ofthe award only in unusual and extreme circumstances. 

R-38. Reopening of Hearing 

The hearing may be reopened on the arbitrator's initiative, or by direction of the arbitrator upon application of a 
party, at any time before the award is made. If reopening the hearing would prevent the making of the award 
within the specific time agreed to by the parties in the arbitration agreement, the matter may not be reopened 
unless the parties agree to an extension of time. When no specific date is fixed by agreement ofthe parties, the 
arbitrator shall have 30 calendar days from the closing of the reopened hearing within which to make an award 
(14 calendar days if the case is governed by the Fast Track Procedures). 

R-39. Waiver of Rules 

Any party who proceeds with the arbitration after knowledge that any provision or requirement of these Rules has 
not been complied with and who fails to state an objection in writing shall be deemed to have waived the right to 
object. 

R-40. Extensions of Time 

(a) The parties may modify any period of time by mutual agreement, provided that any such modification that 
adversely affects the efficient resolution of the dispute is subject to review and approval by the arbitrator. The 
AAA or the arbitrator may for good cause extend any period oftime established by these rules, except as set forth 
in R-37 (c). 

(b) The AAA shall notify the parties of any extension. 

R-41. Serving of Notice 

(a) Any papers, notices, or process necessary or proper for the initiation or continuation of an arbitration under 
these rules; for any court action in connection therewith, or for the entry of judgment on any award made under 
these rules, may be served on a party by mail addressed to the party or its representative at the last known address 
or by personal service, in or outside the state where the arbitration is to be held, provided that reasonable 
opportunity to be heard with regard thereto has been granted to the party. • 

(b) The AAA, the arbitrator and the parties may also use overnight delivery, electronic fax transmission (fax) or 
electronic mail (email) to give the notices required by these rules. Where all parties and the arbitrator agree, 
notices may be transmitted by other methods of communication. 

(c) Unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by any party to the 
AAA or to the arbitrator shall simultaneously be provided to the other party or parties to the arbitration. 
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R-42. Majority Decision 

When the panel consists of more than one arbitrator, unless required by law or by the arbitration agreement, a 
majority of the arbitrators must make all decisions; however, in a multi-arbitrator case, if all parties and all 
arbitrators agree, the chair of the panel maymake proce9ural decisions. 

R-43. Time of Award 

The award shall be made promptly by the arbitrator and, unless otherwise agreed by the parties or specified by 
law, no later than 30 calendar days from the date of closing the hearing, or, if oral hearings have been waived, 
from the due date set for receipt of the parties' final statements and proofs. 

R-44. Form of Award 

(a) Any award shall be in writing and signed by a majority of the arbitrators. It shall be executed in the form and 
manner required by law. . 

(b) In all cases, unless waived by agreement of the parties, the arbitrator shall provide a concise written financial 
breakdown of any monetary awards and, ifthere are non-monetary components of the claims or counterclaims, 
the arbitrator shall include a line item disposition of each non-monetary claim or counterclaim 

( c) The parties may request a specific form of award, including a reasoned opinion, an abbreviated opinion, 
findings of fact or conclusions of law no later than the conclusion of the first Preliminary Management Hearing. 
If the parties agree on a form of award other than that specified in R-44 (b) of these Rules the arbitrator shall 
provide the form of award agreed upon. If the parties disagree with respect to the form of the award, the arbitrator 
shall determine the form of award. After the conclusion ofthe Preliminary Management Hearing, the parties may 
not change the form of the award without the arbitrator's express consent. In such event, the arbitrator shall 
confirm the nature of the change to the form of award. 

R-45. Scope of Award 

(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and equitable and within the scope 
bfthe agreement of the parties, including, but not limited to, equitable relief and specific performance of a 
contract. 

(b) In addition to the final award, the arbitrator may make other decisions, including interim, interlocutory, or 
partial rulings, orders, and awards. In any interim, interlocutory, or partial award, the arbitrator may assess and 
apportion the fees, expenses, and compensation related to such award as the arbitrator determines is appropriate. 

(c) In the final award, the arbitrator shall assess fees, expenses, and compensation as provided in Sections R-52, 
R-53, and R-54. The arbitrator may apportion such fees, expenses, and compensation among the parties in such 
amounts as the arbitrator determines is appropriate. 

(d) The award of the arbitrator may include: 

(i) interest at such rate and from such date as the arbitrator may deem appropriate; and 

(ii) an award of attorneys' fees if all parties have requested such an award or it is authorized by law or their 
arbitration agreement 

R-46. Award Upon Settlement 

(a) lfthe parties settle their dispute during the course of the arbitration and if the parties so request, the arbitrator 
may set forth the terms of the settlement in a "consent award." A consent award must il)cIude an allocation of 
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arbitration costs, including administrative fees and expenses as well as arbitrator fees and expenses_ 

(b) The consent award shall not be released to the parties until all administrative fees and all arbitrator 
compensation amounts have been paid in full. 

R-47. Delivery of Award to Parties 

Parties shall accept as notice and delivery of the award the placing of the award or a true copy thereof in the mail 
addressed to the parties or their representatives at the last known address, personal or electronic service of the 
award, or the filing of the award in any other manner that is permitted by law_ 

R-48. Modification of Award 

(a) Within 20 calendar days after the transmittal of an award, the arbitrator on his or her initiative, or any party, 
upon notice to the other parties, may request that-the arbitrator correct any clerical, typographical, technical or 
computational errors in the award. The arbitrator is not empowered to re-determine the merits of any claim 
already decided. . 

(b) If the modification request is made by a party, the other parties shall be given 10 calendar days to respond to 
the request. The arbitrator shall dispose of the request within 20 calendar days after transmittal by the AAA to the 
arbitrator of the request and any response thereto. 

(c) If applicable law prbvides a different procedural time frame, that procedure shall be followed. 

R-49. Release of Documents 

The AAAshall, upon the written request ofa party to the arbitration, furnish to that party, at its expense, copies 
or certified copies of papers in the AAA's possession that are not detennined by the AAA to be privileged or 

. confidential. 

R-SO. Withdrawal of Claims or Counterclaims 

(a) Once the AAA has provided notice to the parties that the filing requirements for a claim or counterclaim have 
been met; no claim or counterclaim may be withdrawn unless the parties agree or the arbitrator consents. 

(b) Disputes regarding whether a claim or counterclaim is withdrawn with or without prejudice may be decided 
by the arbitrator. 

R-Sl. Applications to Court and Exclusion of Liability 

(a) No judicial proceeding by a party relating to the subject matter of the arbitration shall be deemed a waiver of 
the party's right to arbitrate. 

(b) Neither the AAA nor any arbitrjitor in a proceeding under these Rules is a necessary or proper party in judicial 
proceedings relating to the arbitration. 

(c) Parties to these Rules shall be deemed to have consented that judgment uponthe arbitration award may be 
entered in any federal or state court having jurisdiction thereof 

(d) Patties to an arbitration under these Rules shall be deemed to have consented that neither the AAA nor any 
arbitrator shall be liable to any party in any action for damages, injunctive or declaratory relief for any act or 
omission in connection with any arbitration under these rules. 

(e) Parties to an arbitration under these Rules may not call the arbitrator, the AAA or AAA employees as a 
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witness in litigation or any other proceeding relating to the arbitration. The arbitrator, the AAA and AAA 
employees are not competent to testify as witnesses in any such proceeding. 

R-52. Administrative Fees 

As a not~for-profit organization, the AAA shall prescribe filing and other administrative fees and service charges 
to compensate it for the cost of providing administrative services. The fees in effect when the fee or charge is 
incuned shall be applicable. 

The filing fee shall be advanced by the party or paJiies, subject to final apportionment by the arbitrator in the 
award. 

The AAA may, in the event of extreme hardship on the part of any party, defer or reduce the administrative fees. 

R-53. Expenses 

The expenses of witnesses for either side shall be paid by the party producing such witnesses. All other expenses 
of the arbitration, includ'ing required travel and other expenses of the arbitrator, AAA representatives, and any 
witness and the cost of any proof produced at the direct request of the arbitrator, shall be borne equally by the 
parties, unless they agree otherwise or unless the arbitrator in the award assesses such expenses or any part 

. thereof against any specified party or parties. 

R-54. Neutral Arbitrator's Compensation 

(a) Arbitrators shall be compensated at rate consistent with the arbitrator's stated rate of compensation. 

(b) Absent an agreement of the parties otherwise, or as determined by an arbitrator appointed under the auspices 
of Section R-7, each party shall share equally in the compensation of the arbitrator, subject to reapportionment in 
the final award. In the event that mUltiple parties are participating in the arbitration through a single 
representative, the AAA may consider them a single party for the purposes of allocating arbitrator compensation. 

(c) If there is disagreement concerning the terms of compensation, an appropriate rate shall be established with 
the arbitrator by the Association and confirmed to the parties. 

(d) Any arrangement for the compensation of a neutral arbitrator shall be made through the AAA and not direcdy 
between the parties and the arbi~rator. 

(e) The arbitrator's requests for payment shall be made available to the parties upon request.· 

R-55. Deposits 

(a) The AAA may require the parties to deposit in advance of any hearings such sums of money as it deems 
necessary to cover the expense of the arbitration, including the arbitrator's fee, if any, and shall render an 
accounting to the parties and return any unexpended balance at the conclusion of the case. 

(b) Other than in cases where the arbitrator serves for a flat fee, deposit amounts requested will be based on 
estimates provided from the arbitrator. The arbitrator will determine the estimated amount of deposits using the 
information provided by the parties with respect to the complexity or length of each case. 

(c) Upon the request of any party, the AAA shall request from the arbitrator an itemization or explanation ofthe 
arbitrator's request for deposits. 

R-56. Remedies for Nonpayment 
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(a) If arbitrator compensation or administrative charges have not been paid in full, the AAA may so inform the 
parties in order that one of them may advance the required payment. 

(b) Upon receipt of infonnation from the AAA that payment for administrative charges or deposits for arbitrator 
compensation have not been paid in full, to the extent the law allows, a party may request that the arbitrator issue 
an order directing what measures might be taken in light of a party's non-payment. 

Such measures may include limiting a party's ability to assert or pursue their claim. In no event, however, shall a 
party be precluded from defending a claim or counterclaim. The arbitrator must provide the party opposing a 
request for such measures with the opportunity to respond prior to making any such determination. In the event 
that the arbitrator grants any request for relief which limits any party's participation in the arbitration, the 
arbitrator shall require the party who is making a claim and who has made appropriate payments, to submit such 
evigence as the arbitrator may require for the making of an award. -

(c) Upon receipt of information from the AAA that full payments have not been received, the arbitrator, on the 
arbitrator's own initiative, may order the suspension of the arbitration. If no arbitrator has yet been appointed, the 
AAA may suspend the proceedings. 

Cd) If arbitrator's compensation or administrative fees remain unpaid after a determination to suspend an 
arbitration due to non payment, the arbitrator has the authority to terminate the proceedings. Such an order shall 
be in writing and signed by the arbitrator. 

Procedures for the Resolution of Disputes through Document Submission 

D-I. Applicability 

(a) In any case, regardless of clai~ size, the parties may agree to waive in-person hearings and resolve the dispute 
through submission of documents to one arbitrator. Such agreement should be confirmed in writing no later than 
the deadline for the filing of an answer. 

(b) If one party makes a request to use the Procedures for the Resolution of Disputes through Document 
Submission 

(D-Procedures) and the opposing party is unresponsive, the arbitrator shall have the power to determine whether 
to proceed under the D-Procedures. Ifboth parties seek to use the D- Procedures after the appointment of an 
arbitrator, the arbitrator must also consent to the process. 

(c) When parties agree to the D-Procedures, the procedures in Sections D-I through D-4 of these Rules shall 
supplement other portions of these rules which are not in conflict with the D-Procedures. 

D-2. Preliminary Management Hearing 

Within 14 calendar days of confirmation of the arbitrator's appointment, the arbitrator shall convene a preliminary 
management hearing, via conference call, video conference or internet, to establish a fair and equitable procedure 
for the submission of documents, and, if the arbitrator deems appropriate, a schedule for one or more telephonic 
or electronic conferences. 

D-3. Removal From the D Procedures 

(a) The arbitrator has the discretion to remove the case from the D-Procedures if the arbitrator determines that an 
in-person hearing is necessary. 

(b) If the parties agree to in-person hearings after a previous agreement to proceed under the D-Procedures, the 
arbitrator shall conduct such hearings. If a party seeks to have in-person hearing after agreeing to the D-
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Procedures, but there is not agreement among the parties to proceed with in-person hearings, the arbitrator shall 
resolve the issue after the parties have been given the opportunity to provide their respective positions on the 
issue. 

D-4. Time ofAwm:d 

(a) The arbitrator shall establish the date for either final written submissions or a final telephonic or electronic 
conference. Such date shall operate to close the hearing and the time for the rendering of the award shall 
commence. 

(b) Unless the parties have agreed to a form of award other than that set forth in Ru Ie R -44 (b) , when the parties 
have agreed to resolve their dispute by the D-Procedures, the arbitrator shall render the award within 14 calendar 
days from the date the hearing is closed. 

(c) If the parties agree to a form of award other than that described in Rule R-44 (b), the arbitrator shall have 30 
calendar days from the date the hearing is declared closed in which to render the award. 

(d) The award is subject to all other provisions of the Regular Track of these Rules which pertain to awards. 

FAST TRACK PROCEDURES 

F-I. Fast Track Applicability 

The Fast Track Procedures shall apply to all two party cases where no party's disclosed claim or counterclaim 
exceeds $75,000. 

If a claim or counterclaim is amended to exceed $75,000, the case will be administered under the Regular Track 
Procedures (or Large Complex Case Procedures, if applicable) unless all parties agree that the case may continue 
to be processed under the Fast Track Procedures. 

The AAA, in its discretion, may reassign a matter to the Regular Track Procedures or, if applicable, Large 
Complex Case Procedures, upon the occurrence of any of the following events: 

(a) The case is to be decided by more than one ~bitrator; 

(b) The parties agree to any information exchange beyond that permitted by Section F-8; 

(c) The timing of the case exceeds the Time Standards set forth in Section F-12; or 

Cd) Hearing time exceeds what is allowable under Section F-Il. 

Where no party's claim exceeds $10,000, exclusive of interest, attorneys' fees and arbitra,tion costs, the dispute 
shall be resolved by submission of documents, unless any party requests an oral hearing, or the arbitrator 
determines that an oral hearing or conference call is necessary. The arbitrator shall establish a fair and equitable 
procedure for the submission of documents, as set forth in the D-Procedures of these Rules. 

F-2. Answers and Counterclaims 

If an answer or counterclaim is to be filed, it shall be filed within 7 calendar days after notice of the filing of the 
demand,is sent by the AAA. All other requirements of Section R-4 apply. 

F- 3. Limitation on Extensions 

(a) In the absence of extraordinary circumstances, the AAA may grant no more than one 7 calendar day extension 
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of the time in which to respond to a demand for arbitration or a counterclaim as provided in F-2_ 

(b) All other requests for extensions oftime are subject to Sections F-12 and R-40 ofthcse Rules, as applicable. 

F-4_ Changes of Claim or Counterclaim 

(a) A party may increase or decrease the amount of its claim or counterclaim up to 7 calendar days prior to the 
first scheduled hearing, subject to the provisions of F-l_ Such changes must be made in writing and provided to 
the AAA and the opposing party. 

(b) Any new or different claim or counterclaim, as opposed to an increase or decrease in the amount of a pending 
claim or counterclaim, shall be made in writing and filed with the AAA, arid a copy shall be provided to the other 
party, who shall have a period of 7 calendar days from the date of such transmittal within which to file an answer 
to the proposed change of claim or counterclaim with the AAA. After the arbitrator is appointed no new or 
different claim or counterclaim may be submitted without with the arbitrator's consent. 

F-S. Appointment and Qualification of Arbitrator 

(a) Immediately after the filing ofthe submission or the answering statement or the expiration of the time within 
which the answering statement is to be filed, the AAA shall simultaneously submit to each party an identical list 
of S names from the Construction Panel from which one arbitrator shall be appointed. -

(b) The parties are encouraged to agree to an arbitrator from this list, and to advise the Association of their 
agreement. -

(c) Ifthe parties cannot agrce upon an arbitrator, each party may strike up to two names from the list and rank the 
remaining names in order of preference. The list shall be returned to the AAA within 7 calendar days of the 
AAA's transmission of the list. If a party does not return the list by the due date, all names shall be deemed 
acceptable to that party. 

(d) The AAA will appoint the agreed-upon arbitrator, or in the event the parties cannot agree on an arbitrator, will 
designate the arbitrator froin among those names not stricken_ The parties will be given notice by the AAA of the 
appointinent of the arbitrator, who shall be subject to disqualification for the reasons specified in R-20_ 

(e) Within the time period established by the AAA, the parties shall notify the AAA of any objection to the 
arbitrator appointed. Any objection by a party to the arbitrator shall be for cause and shall be confirmed in writing 
to the AAA with a copy to the other party or parties. -

(f) Absent agreemen t of the parties, the ar bitrator shall not have served-as the mediator in the mediation phase of the instant proceeding. 

(g) In the event the AAA is unable to appoint an arbitrator from the first list submitted, the AAA is empowered to 
appoint an arbitrator without the submission of additional lists, 

F-6_ Serving of Notice for Hearing 

In addition to notice being provided according to the means specified in R-41, parties shall accept notice of 
hearings, including preliminary hearings, by telephone, email, AAA WebFile, fax or mail. 

F-7. Preliminary Telephone Management Hearing 

(a) A preliminary telephone conference shall be held among the parties or their representatives, and the arbitrator 
within 10 business days from the confirmation of the arbitrator's appointment. 

(b) During this conference, the arbitrator shall direct the parties' prepar1!-tions and prescntations so that Fast Track 
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F-12 Time Standard can be met. Arrangements made during the Preliminary Management Hearing shall be 
confirmed in writing to the paJiies. 

F-8_ Exchange ofInformation 

At least 5 business days prior to the hea ring or no later than the date eslablished by the arbitrator, the parties shall (a) exchange directly between 
themselves copies of all exhibits, affidavits and any other information they intend to submit at the hearing, and (b) identify all witnesses they intend to call 
at the hearing. The arbitrator is authorized to resolve any disputes concerning the exchange of information. 

F-9. Discovery 

There shall be no discovery, except as provided in F-8 or as ordered by the arbitrator in exceptional cases. 

F-lO. Date, Time and Place of Hearing 

In cases in which a hearing is to be held, the arbitrator shall set the date, time, and place of the hearing. The 
heaJ·ing shall be set so that the time standards in F-12 will be satisfied. The AAA will notify the parties in 
advance of the hearing date. . 

F-ll. The Hearing 

The hearing should not exceed one day. For good cause shown, the arbitrator may schedule additional time, 
which shall not exceed the equivalent of one day. The arbitrator shall schedule any additional time so as to 
comply with the F-12 Time Standards. At the discretion of the arbitrator, this additional time can take the form of 
an in-person meeting, a conference call, or some other means of taking testimony, provided that each party has 
the right to be heard and is given a fair opportunity to present its case. 

F-12. Time Standards 

The hearing shall be closed no later than 45 calendar days after ofthe date of the preliminary telephonc 
conference, unless all parties and the arbitrator agree otherwise and such agreement is memorialized by the 
arbitrator prior to the expiration of the initial 45 day period. Such report shall include the reason for the extension 
of the Time Standards. The AAA may exterid the Time Standards in the event the parties agree to AAA 
mediation. 

F-13. Time of Award 

The award shall be rendered not later than 14 calendar days from the date of the closing of the hearing or, if oral 
hearings have been waived, from the due date established for the receipt of the parties' final statements and 
proofs. 

F-14. Neutral Arbitrator's Compensation 

Arbitrators serving on Fast Track cases will receive compensation at rates established by the AAA. 

PROCEDURES FOR LARGE, COMPLEX CONSTRUCTION DISPUTES 

L-l. Applicability 

Unless the parties agree otherwise, the Procedures for Large, Complex Construction Disputes (hereinafter LeC) 
shall apply to all cases administered by the AAA under the Construction Industry Arbitration Rules in which the 
disclosed claim or counterclaim of any party is $1,000,000 or more, exclusive of claimed interest, attorneys' fees 
and arbitration fees and costs. Parties may agree to use these Procedures in cases invoiving claims or 
counterclaims under 1,000,000 or in cases involving non-monetary claims. The Lee Procedures are designed to 
complement the Regular Track of these Rules. To the extent there is any conflict between the Regular Track and 
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the LCC procedures, the LCC Procedures shall control. 

L-2_ Administrative Conference 

Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless the parties agree otherwise, 
conduct an administrative conference with the parties andlor their attorneys or other representatives by 
conference calL The conference call will take place within 14 calendar days after the notice that the 
administrative filing requirements have been satisfied. In the event the parties are unable to agree on a mutually 
acceptable time for the conference; the AAA may contact the parties individually to discuss the issues 
contemplated herein. Such administrative conference shall be conducted for the following purposes and for such 
additional purposed as the parties or the AAA may deem appropriate: 

(a) to obtain additional infonnation about the nature and magnitude of the dispute and the anticipated length of 
bearing and scheduling; 

(b) to discuss the views ofthe parties about the technical and other qualifications of the arbitrator as well as an 
efficient method for selecting the arbitrator; 

(c) to obtain conflicts statements from the parties; 

(d) to consider, with the parties, whether mediation or other non-adjudicative methods of dispute resolution might 
be appropriate; 

(e) to identify whether there are other related arbitrations or parties which may requested to consolidate or join 
the arbitration; 

(t) to discuss means and methods for cost effective case management; and 

(g) to discuss any other items which may facilitate the management of a complex arbitration_ 

L-3. Arbitrators 

(a) Large, Complex Construction Cases shall be heard and detennined by either one or three arbitrators, as may 
be agreed upon by the parties. If the parties are unable to agree, three arbitrators shall hear the case. 

(b) The parties are encouraged to agree upon a method for selection of the arbitrator(s). The AAA shall appoint 
arbitrator(s) by the method agreed upon by the parties. 

(c) If the parties are unable to agree on a method of appointment, the AAA shall appoint arbitrator from the Large, 
Complex Construction Case Panel, in the manner provided in the Regu lar Ccnstruction I ndustry Arbitration Rules. The AAA shall determine the number of 
names on the II st(s). 

(d) Absent agreement of the parties, the arbitrator shall not have served as the mediator in the mediation,phase of 
the instant proceeding. 

L-4. Preliminary Management Hearing 

As promptly as practicable after the confinnation of the appointment of the arbitrator, a preliminary management 
hearing shall be held among the parties and/or their attorneys or other representatives and the arbitrator. Unless 
the parties agree otherwise, or unless the arbitrator detennines that an in-person hearing is necessary, the 
preliminary hearing will be conducted by telephone conference call rather than in person. 

In addition to the items enumerated in R-23, at the preliminary management hearing for LCC cases, the matters to 
be considered shall include, without limitation: 
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(a) service of a detailed statement of claims, damages and defenses, a statement of the issues asserted by each 
partY and positions with respect thereto, and any legal authorities the parties may wish to bring to the attention 
ofthe arbitrator; 

(b) stipulations to uncontested facts; 

( c) the extent to which discovery shall be conducted; 

(d) exchange and pre-marking of those documents which each party believes may be offered at the hearing; 

(e) the identification and availability of witnesses, including experts, and such matters with respect to witnesses 
including their biographies and expected testimony as may be appropriate; 

(f) whether, and the extent to which, any sworn statements and/or depositions may be introduced; 

(g) the extent to which hearings will proceed on consecutive days; 

(h) whether a stenographic or other official record of the proceedings shaH be maintained; 

(i) the possibility of utilizing mediation or other non-adjudicative methods of dispute resolution; and 

G) the procedure for the issuance of subpoenas; and 

(k) such other items which may facilitate the efficient and cost effective management of the arbitration. 

The arbitrator may issue an agenda in advance ofthe preliminary management hearing outlining the scope of the 
hearing in effort to efficiently manage the process and eliminate superfluous issues. 

By agreement of the parties and/or order of the arbitrator, the pre-hearing activities and the hearing procedures 
that will govern the arbitration will be memorialized in a Scheduling and Procedure Order. 

L-S. Management of Proceedings 

(a) The arbitrator shall take such steps as the arbitrator may deem necessary or desirable to avoid delay and to 
achieve ajust, efficient and cost-effective resolution of Large, Complex Construction Cases. 

(b) Parties shall cooperate in the exchange of documents, exhibits and information within such party's control if 
the arbitrator considers such production to be consistent with the goal of achieving a just, efficient and cost 
effective resolution of a Large, Complex Construction Case. 

(c) The parties may conduct such discovery as may be agreed to by all the parties provided, however, that the 
arbitrator may place such limitations on the conduct of such discovery as the arbitrator shall deem appropriate. If 
the parties cannot agree on production of document and other information, the arbitrator, consistent with the 
expedited nature of arbitration, may establish the extent of the discovery. 

(d) At the discretion of the arbitrator, upon good cause shown and consistent with the expedited nature of 
arbitration, the arbitrator may order depositions of, or the propounding of interrogatories to such persons who 
may possess information determined by the arbitrator to be necessary to a detennination of the matter. 

(e) The parties shall exchange copies of all exhibits they intend to submit at the hearing 10 calendar days prior to 
the hearing unless the arbitrator determines otherwise. . 

(f) The exchange of information pursuant to this Rule, as agreed by the parties and/or directed by the arbitrator, 
shall be included within the Scheduling and Procedure Order. 
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(g) The arbitrator is authorized to resolve any disputes concerning the exchange of infonnation. 

(h) Generally hearings will be scheduled on consecutive days or in blocks of consecutive days in order to 
maximize efficiency and,minimize costs. 

L-6. Fonn of Award 

In addition to the award requirements set forth in R-44 (a) and (b) unless the parties agree otherwise, the 
arbitrator shall issue a reasoned award. 

Administrative Fee Schedules (Standard and Flexible Fee) 

The AAA has two administrative fee options for parties filing claims or counterclaims, the Standard Fee 
Schedule and Flexible Fee Schedule. The Standard Fee Schedule has a two payment schedule, and the Flexible 
Fee Schedule has a three payment schedule which offers lower initial filing fees, but potentially higher total 
administrative fees of approximately 12% to 19% for cases that proc~ed to a hearing. The administrative fees of 
the AAA are based on the amount ofthe claim or counterc1aim. Arbitrator compensation is not included in this 
schedule. Unless the parties agree otherwise, arbitrator compensation and administrative fees are subject to 
allocation by the arbitrator in the award. 

Fees for incomplete or deficient filings: Where the applicable arbitration agreement does not reference the AAA, 
the AAA will attempt to obtain the agreement of the other parties to the dispute to have the arbitration 
administered by the AAA. However, where the AAA is unable to obtain the agreement ofthe parties to have the 
AAA administer the arbitration, the AAA will administratively close the case and will not proceed with the 
administration of the arbitration. In these cases, the AAA will return the filing fees to the filing party, less the 
amount specified in the fee schedule below for deficient filings. 

Parties that file demands for arbitration that are incomplete or otherwise do not meet the filing requirements 
contained in these Rules shall also be charged the amount specified below for deficient filings if they fail or are 
unable to respond to the AAA's request to correct the deficiency. 

Fees fgr additional services: The AAA reserves the right to assess additional administrative fees for services 
performed by the AAA beyond those provided for in these Rules which may be required by the parties' agreement 
or stipulation. 

Standard Fee Schedule 

An Initial Filing Fee is payable in full by a filing party when a claim, counterclaim, or additional claim is filed. A 
Final Fee will be incurred for all cases that proceed to their first hearing. This fee will be payable in advance at 
the time that the first hearing is scheduled. This fee will be refunded at the conclusion of the case if no hearings 
have occurred. However, if the Association is not notified at least 24 hours before the time of the scheduled 
hearing, the Final Fee will remain due and will not be refunded. 

These fees will be billed in accordance with the following schedule: 

Amount of Claim Initial Filing Fee Final Fee 

!:J to $10,000 $775 $200 

Above $10,000 to $75,000 $975 I $300 I 
Above $75,000 to $150,000 $1,850 $750 

Above $150,000 to $300,000 $2,800 $1,250 
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Above $300,000 to $500,000 $4,350 $1,750 

500,000 to $1,000,000 $6,200 . $2,500 

Above $1,000,000 to 
$8,200 $3,250 

$5,000,000 

Above $5,000;000 to $10,200 $4,000 $10,000,000 

Base fee of$12,800 plus _01% 
of the amount above 

Above $10,000,000 $10,000,000 $6,000 

Fee Capped at $65,000 

I Nonmonetary Claims1 I $3,350 $1,250 

Consent A ward2 

r Deficient Claim Filing Fee3 $350 

. -onal Services4 

1 Thisfee is applicable when a claim orcounlerclaim is notfora monetary amorm/. Where a monetary claim amount is not known, parties will be required 10 slate Q 

range o/elaims or be subjecllo aji/ingjee 0/$/0,200. 

2 The AAA may assist the parties with the appointment of an arbitrator for the sole purpose of having their 
Consent Award signed 

3 The Deficient Claim Filing Fee shall not be charged in cases filed by a consumer in an arbitration 
goyerned by' the Supplementary Procedures for the Resolution of Consumer -Related Disputes, or in cases 
filed by an Employee who is submitting their dispute to arbitration piirsuimt to an employer promulgated 
plan_ 

4 The AAA may assess additionalfees where procedures or services outside the Rules sections are required under 
the parties' agreement or by stipulation. 

Fees are subject to increase if the amount of a claim or counterclaim is modified after the initial filing date. Fees' 
are subject to decrease if the amount of a claiin or counterclaim is modified before the first hearing. 

The minimum fees for any case having three or more arbitrators are $2,800 for the Initial Filing Fee, plus a 
$1,250 Final Fee. Expedited Procedures are applied in any case where no disclosed claim or counterclaim 
exceeds $75,000, exclusive of interest and arbitration costs. 

Parties on cases filed under either the Flexible Fee Schedule or the Standard Fee Schedule that are held in 
abeyance for one year will be assessed an annual abeyance fee of $300. If a party refuses to pay the assessed fee, 
the other party or parties may pay the entire fee on behalf of all parties, otherwise the matter will be 
administratively closed. 

For more information, please contact your local AAA office, case management center, or our Customer Service 
desk at 1-800-778-7879. 

R~fund Schedule for Standard Fee Schedule 
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The AAA offers a refund schedule on filing fees connected with the Standard Fee Schedule. For cases with 
claims up to $75,000, a minimum filing fee of $350 will not be refunded. For all other cases, a minimum fee of 
$600 wiII not be refunded. Subject to the minimum fee requirements, refunds will be calculated as follows: 

'> 100% of the filing fee, above the minimum fee, will be refunded if the case is settled or withdrawn within 
five calendar days of filing. 

> 50% of the filing fee, wiII be refunded if the case is settle9 or withdrawn between six and 30 calendar days 
offiling. 

> 25% of the filing fee will be refunded ifthe case is settled or withdrawn between 31 and 60 calendar days 
of filing. 

No refund will be made once an arbitrator has been appointed (this includes one arbitrator on a three-arbitrator 
panel). No refunds will be granted on awarded cases. 

Note: The date of receipt of the demand for arbitration with the AAA will be used to calculate refunds of filing 
fees for both claims and counterclaims. 

Flexible Fee Schedule 

A non-refundable Initial Filing Fee is payable in full by a filing paliy when a claim, counterclaim, or additional 
claim is filed. Upon receipt of the Demand for Arbitration, the AAA will promptly initiate the case and notifY all 
parties as well as establish the due date for filing of an Answer, ·which may include a Counterclaim. In order to 
proceed with the further administration of the arbitration and appointment of the arbitrator(s), the appropriate, 
non-refundable Proceed Fee outlined below must be paid. 

If a Proceed Fee is not submitted within ninety (90) days of the filing of the Claimant's Demand for Arbitration, 
the Association will administratively close the file and notifY all parties. 

No refunds or refund schedule will apply to the Filing or Proceed Fees once received. 

The Flexible Fee Schedule below alsp may be utilized for the filing of counterclaims. However, as with the 
Claimant's claim, the counterclaim will not be presented to the arbitrator until the Proceed Fee is paid. 

A Final Fee will be incurred for all claims and/or counterclaims that proceed to their first heal·ing. This fee will 
be payable in advance when the first hearing is scheduled, but will be refunded althe conclusion of the case ifno 
hearings have occurred. However, if the Association is not notified of a cancellation at least 24 hours before the 
time of the scheduled hearing, the Final Fee will remain due and will not be refunded. 

All fees will be billed in accordance with the following schedule: 

II Amount of Claim II Initial Filing Fee I Proceed Fee 
1/ 

Final Fee I 
I Above $0 to $10,000 

1/ 
$400 I $475 $200 

Above $10,000 to 
$625 $500 $300 $75,000 

Above $75,000 to 
$850 $1250 $750 $150,000 

Above $150,000 to $1,000 $2125 $1,250 $300,000 
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Above $300,000 to 
$1,500 $3,400 I $1,750 I $500,000 

Above $500,000 to 
$2,500 $4,500 $2,500 $1,000,000 

Above $1,000,000 to 
$2,500 $6,700 $3,250 $5,000,000 

Above $5,000,000 to 
$3,500 $8,200 $4,000 $10,000,000 

Above $10,000,00.0 $4,500 $10,300 plus .01 % of 
L_ claim amount over 

$10,000,000 up to 
$65,000 $6,000 

Nonmonetary1 $2,000 $2,000 I $1,250 I 
Consent Award2 

Deficient Claim Filing $350 
Fee 

I Additional Services3 I 
I Thisfee is applicable when a claim or counterclaim is notfor a monetary amount. Where a monetary claim 
amount is not known, parties will be required to state a range of claims or be subject to afilingfee of$3,500 and 
aproceedfee of$8,200. 

2 The AAA may assist the parties with the appointment of an arbitrator for the sole purpose of having their 
Consent Award signed. 

J The AAA reserves the right to assess additional administrative fees for services performed by the AAA beyond 
those provided for in these Rules and which may be required by the parties' agreement or stipulation. 

For more infonnation, please contact your-local AAA office, case management center, or our Customer Service 
desk at 1-800-778-7879. All fees are subject to increase ifthe amount ofa claim or counterclaim is modified after 
the initial filing date. Fees are subject to decrease if the amount of a claim or counterclaim is modified before the 
first hearing. 

The minimum fees for any case having three or more arbitrators are $1,000 for the Initial Filing Fee; $2,125 for 
the Proceed Fee; and $1,250 for the Final Fee. 

Under the Flexible Fee Schedule, a party's obligation to pay the Proceed Fee shall remain in effect regardless ~f 
any agreement of the parties to stay, postpone or otherwise modifY the arbitration proceedings. Parties that, 
through mutual agreement, have held their case in abeyance for one year will be assessed an annual abeyance fee 
of $300. If a party refuses to pay the assessed fee, the other party or parties may pay the entire fee on behalf of all 
parties, otherwise the matter will be closed. 

Note: The date of receipt by the AAA of the demand for arbitration will be used to calculate the ninety (90) day 
time limit for payment of the Proceed Fee. 
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There is no Refund Schedule in the Flexible Fee Schedule. 

Hearing Room Rental 

The fees described above do not cover the cost of hearing rooms, which are available on a rental basis. Check 
with the AAA for availability and rates. 

© 2009 American Arbitration Association, Inc. All rights reserved. These Rules are the copyrighted property of 
the American Arbitration Association (AAA) and are intended to be used in conjunction with the AAA's 
administrative services. Any unauthorized use or modification of these Rules may violate copyright laws and 
other applicable laws. Please contact 800.778.7879 or websitemail@adr.org for additional information. 

o AAA MISSION & PRINCIPLES 
o PRIVACY POLICY 
.. TERMS OF USE 
o TECHNICAL RECOMMENDA nONS 
o ©2007 AMERICAN ARBITRATION ASSOCIATION. ALL RIGHTS RESERVED 
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STATE OF SOUTH CAROLINA ) 
) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF DORCHESTER IN THE FlRST JUDICIAL CIRCUIT 

JENNIFER SHORT AND DAVID STOVER, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

LENNAR CAROLINAS, INC., DON GALLOWAY ) 
HOMES, LLC, AND LENNAR COMMUNITIES ) 
OF THE CAROLINAS, INC., ) 

) 
Defendants. ) 

) 
) 

-------------------------------) 

C.A. No.: 2009-CP-18-1602 
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Comes now.the undersigned, and after having been duly sworn, does depose and state as follows: 
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1. My name is David Murphy. I am over nineteen (19) years of age, and I have personal 

knowledge of the matters contained in my affidavit. I make this affidavit in support of Defendants' 
, . 

Motion to Stay the Action and Compel Arbitration. 

2. The facts stated in this affidavit are from my personal knowledge and from information 

contained in the records of Lennar Carolinas, LLC ("Lennar") and its predecessors.! If called as a 

witness, I would and could testify competently thereto. 

3. I am currently the Financial Controller for Lennar. My primary responsibilities include 

overseeing the accounting operations of Lennar. Furthermore, I am familiar with the allegations raised in 

.the Complaint. 

4. The transaction that forms the basis of the Complaint is the purchase of residential 

property located at 201 Temuco Lane in the Plum Creek subdivision in Summerville, South Carolina. 

The Purchase Agreement evidencing this transaction was executed on March 27, 2003. 

1 In May 2004, Lennar Communities of Carolinas, Inc. ("Lennar Communities") purchased all of the assets of Don 
Galloway Homes, LLC ("Don Galloway"). Lennar Communities is now doing business as Lennar Carolinas, LLC, 
which possesses all of the business records of Don Galloway that were maintained in the normal course of business. 
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5. Plaintiffs thoroughly negotiated the terms of the Purcha{>e Agreement. As the addendum 

to the Purchase Agreement demonstrates, Plaintiffs requested and received a provision requiring Don 

Galloway to pay all non-recur~ng closing costs and the loan origination fee. See South Carolina Purchase 

Agreement, attached to the Motion as Exhibit A. Additionally, Plaintiffs requested certain upgrades, as 

specified by the handwriting on the floor plans in the Purchase Agreement. See Exhibit A. 

6. The purchase, sale and construction of the subject residence involved significant out-of-

state' activities and could not have taken place absent the infusion of out-of-state materials and supplies. 

In constructing the subject residence, Don Galloway used materials manufactured out-of-state and 

transported into the state: 

a The residence was sold with Moire Black shingles, which were manufactured by 
CertainTeed, based in Valley Forge, Pennsylvania .. 

.. The residence was sold with windows, which were manufactured by Kinco Windows, 
based in Jacksonville, Florida. 

The residence was sold with insulation, which was manufactured by 31-W Insulation, 
based in Nashville, Tennessee. 

,. The residence was sold with appliances, which were manufactured by GE Appliances, 
based in Fairfield, Connecticut. 

FURTHER AFFIANT SAlTH NOT. 

Sworn to and subscribed before me: 
This S'~ day of October 2010 

.\/Ot I/I/Jrzv-4. 
Notary Public for South Carolin.a 
My commission expires:. / 1~&/Jt119 
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------,-------------

STAlE OF SOtITH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 

IN THE COURT OF COMMON PLEAS 
FOR TIlE FIRST JUDICIAL CIRCUIT 
CASE NO. 09-CP-IO-1602 

) 
JENNIFER SHORT and ) 
DAVID STOVER, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
LENNAR CAROLINAS, INC, ) 
DON GALLOWAY HOMES, LLC, and ) 
LENNAR COMMUNITIES OF THE ) 
CAROLINAS, INC, ) 

Defendants. ) . 

----------------~------) 

AFFIDAVIT OF 
JENNIFER SHORT 

The Affiant; Jennifer Short, being duly sworn, advised of the penalty of perjury, and says as 

follows: 

1. My name is Jennifer Short. I am 36 years bId. I make this statement of my own free 

will, I am not 1ll1der duress, and it would be the same statement as to the facts herein as if 

this were testimony _given at Court under oath. 

2. I reside at 201 Temuco Lane, Summerville, SC. 

3. David and I were looking for a larger hOIDf? because at the time we were living in a 

trailer. We drove pass Plum Creek and liked the area. This was a brand new 

neighborhood with a lot to offer. The neighborhood was also supposed to be two (2) 

separate areas or neighborhoods in one. We liked the idea of a smaller family oriented 

neighborhood. Only a couple of houses were built and we really liked this floor plan . 

. . 4;·" We did not get to pick any options for our home because the home was almost 

completed and we weren't allowed to make any changes. 
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5. We closed on our property at 201 Temuco Lane on 519/2003. The closing took place in 

Mt. Pleasant at Lisa Wolff Herbert's office. I was told if we used one ofLennars listed 

attorney's we, got a reduced rate at closing. 

6. We did not bring our own attorney to the closing. At no time did anyone, including Lisa 

Wolff Herbert use the term Arbitration. The first time I even heard about arbitration was 

when I hired McDowell Law Offices. 

7. David and I did not have our own realtor. We found and went through the process of 

purchasing our home from Lennar ourselves. 

8. This was our first home purchase together as a familywbich made it so important. I can't 

stress enough how important this home purchase meant to David, myself and our 

children. Ihad purchased a home prior this 201 Temuco but this was David's first home 

purchase ever. David grew up living in a trailer most ofbis life so this was a huge deal 

for 1llm. This was meant to be a home not only for our family now but for our children's 

futUre. This home was supposed to be a solid foundation for our children's lives. This 

homes importance is too important to be measurable. This was a MAJOR purchase to 

say the least. Something that was supposed to be new with no problems turned out to be 

our biggest headache and problem. 

9. David never filled out any paperwork in Lennar's office with Mandy, who was the sales 

representative for Don GallowaylLennar. We met Mandy when we first looked at the 

house and showed some interest in the neighborhood. Mandy showed us the model 

homes and the house ;that we are living in. We really liked the floor plan. Dave and I 

came back numerous times to look at the home to make sure we both agreed on it. The 

times we spoke with Mandy weren't very long or about our house but about the 
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neighborhood and it's amenities. She also tried to push Lennars lenders saying they will 

offer the best rates and they will pay all of the closing if you used them. I met with 

Mandy and put a deposit on the house so they couldn't sell it to anyone else until we 

could try to get financed. That's when I filled out the papers saying we were purchasing 

upon approved credit Mandy never said anything about arbitration in any of our 

conversations or paperwork when I was filling them out. She told me to fill out my name 

and information and that's all she needed. David did attend the closing and sign 

documents at Lisa Herbert's office. 

Further Affiant Sayeth. Naught! 

Subscribed to and sworn before me 
this~<.p day of October, 2010 

tbli1UL! 7Udie.ce!rnLJ --MttL-J 
Notary Public for South Carolina 
My Co~ssion Expires: 102 -tD"'-.10 1/ 

J . er Affiant 
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STATE OF SOUTH CAROLINA 

COUNTY OF DORCHESTER 

David and B~idgette Mannin~, ) 
Individually and as Guardians ) 
of Tate M. Manning and Colby ) 
D. Manning, ) 

PLAINTIFFS 
.VS. 

Lennar Carolinas, Inc., Don 
Galloway Homes, LLC, and 
Lennar Communities of the 

) 
) 
) 
) 
) 
) 

Carolinas, Inc., ) 
I ___________ ~D~E~F~E~N~D~A~N~T~S~ ___ ) 

Jennifer Short and David 
Stover, 

PLAINTIFFS 
VS. 

Lenn~r Carolinas, Inc., Don 
Galloway Homes, LLC, and 
Lennar Communities of the 
Carolinas, . Inc. , 

DEFENDANTS 

BEFORE: 

COURT OF COMMON PLEAS 

FIRST JODICIAL CIRCOIT 

CASE NO. 2009-CP-18-1601 

TRANSCRIPT OF RECORD 

MOTIONS TO COMPEL 
ARBITRATION 

CASE NO. 2009-CP-18-1602 

DATE: 

NOVEMBER 2, 2010 

HONORABLE EDGAR DICKSON, PRESIDING JODGE 

APPEARANCES: 

JOHN ROBINSON, ESQUIRE 

ATTORNEYS FOR THE PLAINTIFFS 

JENNA J. Mr~SE, ESQOIRE 

FOR ~ .. .SFENDANTS 

HARRY A. WALKER (MRS.) 
.. T REPORTER, FIRST JUDICIAL CIRCOIT 

POST OFFICE BOX 127 
ROWESVILLE, 'SOUTH CAROLINA 29133 
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3 

DATE: 

NOV~MBER 2, 2010 

THE COURT: Ms_ Harry Dot, I've got two cases. One is 
, 

David and Bridgette Manning, individually and as legal 

guardians of Tate N. Manning and Colby D. Manning, Plaintiffs, 

versus Lennar Carolinas, Inc., Don Galloway Homes, LLC, and 

Lennar Communities of the Carolinas, Inc. And that is Case 

Number 2009-CP-18-1601. And then the next case we have is --

we're dealing with both of thes~ cases today? 

MS. McGEE: That's' right. 

MR. ROBINSON: That.'s correct, Your Honor. 

THE COURT: It's uennifer Short and David Stover, 

Plaintiffs, versus Lennar Carolirias, Inc., Don Galloway Homes, 

LLC, and Lennar Communities of the Carolinas, Inc., and that 

docket number is 2009-CP-~8-1602. And we're here on 

Defendants' Motion to Compel, is that correct? 

MS. McGEE: Yes, Your Honor. 

THE -COUR:r: Okay. -And who's representing the defendants? 

MR. ROBINSON: Your Hanoi, to ciarify this -- go ahead, 

Jenna, I'm sorry. 

THE COURT: Okay. 

MS. McGEE: Jenna McGee on behalf of the defendants. 

COURT REPORTER: Jen McGee? 

MS >: -':.E: Jenna. 

- .: JRT: And you're on behalf of which defendants? 
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MS. McGEE: All defendants. 

THE COURT: All defendants. Very good. 

MR. ROBINSON: And make this easy. 

THE COURT: And your name? 

MR. ROBINSON: Your Honor, I'm John Robinson, of McDowell 

and Robinson - ~ -

THE COURT: Yes, sir. 

MR. ROBINSON: For the collective plaintiffs. 

THE COURT: For all the plaintiffs? 

MR. ROBINSON: Yes, sir. 

THE COURT: Alright. And Ms. McGee, this is your motion? 

MS. McGEE: It is, Your Honor. 

THE COURT: Okay. Tell me what you need. 

ARGUMENT BY MS. McGEE: 

MS. McGEE: Thank you for accommodating us today. We've 

had some difficulty scheduling these because the conflict that 

Judge Goodstein has with these matters. And we're here today 

to enforce mandatory and binding arbitration agreements 

between plaintiffs and Lennar, and these construction defect 

cases relating to residences that the plaintiffs purchased 

from Lennar. And Your Honor, if you ,,,ill take a look at the 

contract, attached is Exhibit A to our Memorandum, it is 

evidenced from the face of the home construction contract that 

Lennar and these plaintiffs agreed to mandatory arbitration. 

In fact. if you look in the header at the top of the first 
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5 

1 page of the contract it's in bold, underlined, capitalized and 

2 ita;Licize font, and it states: "This agreement is subject to 

3 arbitration", the mandatory arbitration language and also 

4 repeated in Paragraph Seven, which is again on the first page 

5 of the contract_ It's very prominent conspicuous, again it's 

6 in bold, underlined and capitalized font, and it states, and I 

7 quote, "All disputes relating to the coristruction of the 

8 subject residence or of any other kind shall be settled by 

9 arbitration in accordance with the construction industry rules 

10 of the American Arbitration Association." So, not only did 

11 the plaintiffs agree to arbitration, they agreed to arbitrate 

12 these foreseeable and standard claims. The claims include 

13 breach of warranty, negligence, unfair trade practices, but 

14 ultimately the legal label that's assigned is irrelevant. 

15 What is relevant are the allegations that they have alleged in 

16 their complaints. They've alleged building code violations, 

17 water intrusion and issues of the flashing, the siding, the 

18 roofing. There's also allegations of mold damage, building 

19 envelope failures. These are clearly construction defects 

20 that they're alleging, and there's no ¢oubt that these alleged 

® 21 construction d~fects are within the scope of these arbitration 
" ,. 
~ 

~ 
Q 

22 agreements. In fact, plaintiffs make no argument that if 
z 
iii 
ffi 23 
5 

these clauses, if they're in fact binding, that they would not 

24 cover the claims that have been asserted in these two cases. 

25 But pven if there were doubt, even if such arguments had been 
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raised, the case law is clear that the Court must stay with 

positive assurance that these claims are not subject to 

arbitration in order to deny our Motion to Compel_ So, since 

the parties agreed to arbitrate claims, federal law requires 

that their private agreements be enforced according to their 

terms_ And as this Court is well aware, but it bears 

repeating, there is a strong presumption in favor of 

arbitration, and that's because of the state and federal 

policy that favors arbitration. For that reason the Federal 

6 

Arbitration Act applies in state and federal courts so long as 

one condition is met, and that condition is that the contract 

involves interstate commerce. And there's been no dispute in 

that regard here. The parties stipulated to the £act that the 

contract involves interstate commerce. There's also, it's 

essentially given for the courts that contracts of this nature 

that involve construction, residential construction, involve 

interstate commerce. And also in the record we've submitted 

affidavits of various individuals, employees of Lennar, who 

have averred that these homes contained the infusions of out 

of state materials that were transported into the state and 

used in the construction of the homes. And the case law has 

found that that is sufficient to establish the nexus to 

interstate commerce such that the Federal Arbitration Act 

applied. So,as a result federal law compels arbitration 

here. But nevertheless, as is evidence by the fact that we're 
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1 here, the, plaintiffs have filed these actions in state court. 

2 I'm anticipating that the plaintiffs will argue that 

3 these arbitration agreements, are unconscionable. Your Honor, 

4 these arbitration agreements are not unconscionable. If these 

.5 arbitration agreements are unconscionable it is unclear what 

6 arbitration agreement is enforceable. I have researched and I 

7 have located one reported case in South Carolina that upheld 

8 the refusal to enforce an arbitration agreement on the grounds 

9 of unconscionability, and that case -

10 THE COURT: That was the car case. 

11 MS. McGEE: Pardon me? 

12 THE COURT: That was the case involving the sale of a 

13 car? 

14 MS_ McGEE: Yes. 

15 ,THE COURT: Okay. 

F. 16 MS. McGEE: And that case is Simpson versus MSA of Myrtle 

i 17 Beach, it sounds like the Court is familiar with it. 
~ 
m 

18 THE COURT: Yes, ma'am. 

~ 19 MS. McGEE: And the- arbitration agreement in that case is 
~ 

0 

'" 20 C> 

~ 
markedly different from the arbitration agreements that are it 

® 21 issue here. Arid I wont' belabor this point, but just to 

22 illuminate the differences I'd like to briefly go through and 

23 compare - - -

24 THE COURT: Yes, ma'am. 

25 MS. McGEE: The facts of these bw cases. In Simpson the 
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8 

1 Court noted that the font in the arbitration agreement was 

2 small and it was inconspicuous. By comparison, and as we 

3 discussed, we're talking about bold, underlined and 

4 capitalized font. 

5 THE COURT: And why don't they put that in color? 

6 MS. McGEE: They should have, Your Honor. 

7 THE COURT: They should have, I'm j~st, I'm sorry, I'm -

8 

9 MS. McGEE: That was probably the only thing that would, 

10 have made it jump off the page anymore. 

11 THE COURT: I'm sorry, Ms. McGee, I shouldn't have asked 

12 that question. Excuse me. Go ahe~d, go ahead. 

13 MS. McGEE: One other point in that arbitration agreement 

14 is this, it was not labeled an arbitration agreement. As 

15 we've already discussed, it was clearly labeled in the Manning 

i 
16 

17 !j. 

~ 

and Stover contracts that these were subject to arbitration. 

And then, the arbitration provisions were buried in the text 

~ 18 of the agreement. Here we're talking about arbitration 
:f 
::l 

~ 19 provisions that are stated prominently on the first page,. in 

~ 20 
~ 

the header and then again in the text. In Simpson the Court 

® 21 took particular issue with the requirement that the consumers 

22 would be forced to waived any rights to punitive, double or 

23 treble damages by submitting their claims to arbitration. 

24 Here there is no limitation on damages whatsoever. And also 

25 in Simpson, and this is my final point on that case, that the 
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arty filing for arbitration was required to pay the fees in 

thetr entirety. And here you're talking about a shared cost 

arrangement: So, it's clear that the terms in the arbitration 

agreement in Simpson stand in sharp contrast with the terms of 

the arbitration agreement in the Manning and Stover cases. 

In fact, instead of being analogous to the Simpson case, 

this case is far closer to BMW versus Heron, which is the most 

recent case from the Supreme Court on this issue. It was 

decided just this year, 382 South Carolina 525. And again, 

I'd just like to highlight the similarities between these two 

cases and just note how striking the similarities are. And 

BMW had a take it or leave it contract between a consumer and 

a used car salesman. And in this case Lennar admits that this 

is a forum contract that we supplied to the plaintiffs: This 

is a contract that was for the sale of a residential home and 

it's a contract that we often use, or that Lennar oftentimes 

uses in selling its homes. However, the Court in BMW found 

that the arbitration agreement was not unconscionable and 

therefore it was enforceable. And the-same should be applied 

here. The fact that Lennar drafter the agreement, the fact 

that Lennar supplied the agreement should not render it 

unconscionable. In BMW you had a sophisticated business 

entity that was trying to enforce the arbitration agreement. 

Likewise, here you have a large residential home builder 

that's trying to enforce arbitration agreement. In BMW the 
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10 

1 Court found that the fact that one party is larger cannot be 

2 the basis for invalidating an arbitration agreement. In BMW 

3 the Court noted specifically that the arbitration agreement 

4 and the contract itself was clearly labeled in bold, 

5 capitalized and underlying font. You have the same situation 

6 here except in addition there's italicized font. So, except 

7 for the fact that it's not in color, they couldn't have done 

8 anymore to illuminate and have it jump off the page. In BMW 

9 the important terms appear very prominently in the body of the 

2.0 contract. Again, it's the same bold and underlining,' 

11 capitalized font here. In BMW you have a year toward an 

12 unbiased arbitrator. In Manning and Short the parties are 

13 free to select their own arbitrator from Triple A. The filing 

14 fees in BMW were shared, they're shared here so clearly, costs 

15 are not going to hinder the ability to pursue arbitration. 

16 And finally, in BMW there was no prohibition against punitive, 

17 double or treble damages. You have no such limitation 

18 presented here. 

19 Your Honor, in fact, the arbitration agreements there 

20 before you today are even more enforceable than the 

® 
< 

21 arbitration agreements that were upheld in BMW versus Heron, 
~ 
i2 22 
~ 

and that's because there are certain provisions that say to 
g 

'" 23 ~ 

5 
the plaintiffs, and one of those provisions is that they 

24 weren't forced to arbitrate in Miami, and Miami, Florida, is 

25 where Lennar's headquartered, nor is there any sort of 
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requirement that they arbitrate in any other location that's 

otentially inconvenient to these plaintiffs. 

Your Honor, just to put this all into perspective for 

just a moment, it's well established that parties are free to 

contract. They're free to agree to arbitration. And the loss 

of the right to a jury trial is something that, of course, is 

an obvious result of arbitration. Nevertheless, plaintiffs 

are claiming that despite that conspicuous language, despite 

how it was emphasized, they were unaware that these contracts 

contained arbitration provisions. Wellf as Your Honor is,well 

aware, parties are presumed to have read and digested the 

contents of contracts, and that is then reiterated time and 

time again by the courts, but just to name one case 

specifically, Munaz versus Greentree from Two thousand One. 

So therefore, if these parties, if these plaintiffs failed to 

read the arbitration agreement that cannot invalidate their 

enforce ability. And in Greentree the Supreme Court stated, 

and I quote, "An arbitration agreement will not be set aside 

on the ground that the arbitration agreement was not noticed 

or explained, since a party signing an agreement is presumed 
I 

to have read it." And moreover, in Towls versus United Health 

Care, the Court of Appeals in Nineteen Nine stated, and I'll 

quote again, "The law does not impose a duty to explain the 

document contents to an individual when the individual can 

learn the contents simply by reading the document_" 

142 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

® 21 
< 
ill 
12 22 0 z 
liS 
0: 

23 ~ 
24 

25 

12 

Finally, Your Honor, there's been some discussion in the 

record about whether these parties were represented by 

counsel. Well, the fact is that they were both represented by 

counsel. In her Affidavit, which has been supplied by the 

plaintiffs' attorney, Ms. Short, one of the plaintiffs, states 

that she used one of Lennar's listed closing attorneys, a 

woman by the name of Lisa Wolf Herbert. And any real estate 

attorney knows that dual representation is common and typical 

in a real estate contest. So, this closing attorney 

represented both the parties and owed fiduciary obligations to 

both of them. But even if they had absolutely no counsel, no 

one there, no real estate agent, no one to instruct them and 

interpr~t the terms of the contract for them, the case law is 

clear, the Court of Appeals has stated, "The decision to 

forego counsel does not invalidate an arbitration agreement. 

In Lackey versus Greentree, from Nineteen Ninety-eight, the 

Court said it would enforce an arbitration agreement on the 

basis that mobile home purchasers could have consulted an 

attorney prior to signing their contract. And therefore, the 

arbitration agreement embedded therein was enforceable. 

So, Your Honor, these arbitration agreements are clearly 

far from unconscionable. There are thousands and thousands of 

cases with similar types of arbitration provisions, they are 

arbitrated every day. In fact, we're arbitration three 

different matters, pardon me, five different matters on behalf 
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l3 

of Lennar right now. The law is very clear on this issue, and 

there's been a great deal of mis-spent resources here trying 

to avoid these arbitration agreements. And in fact, we had 

this occur on two other occasions, homeowners involving these 
, 

same sets of defendants have challenged these arbitration 

agreements on the same grounds, and those challenges were 

unsuccessful. Judge Dennis and Judge Harrington upheld and 

enforced the provision,and we've included copies of their 

Orders as Exhibit Band C to our Memorandum. Your Honor, it's 

not just Judge Harrington and Judge Dennis, courts enforce 

these sorts of arbitration agreements between consumers and 

businesses all the time. 

Your Honor, I'll attempt to conclude quickly, but just 

one final point because I anticipate that the plaintiffs may 

raise this argument. I'm anticipating that they may claim 

that one of the plaintiffs, Mr. Stover, should not be required 

to arbitrate even if the rest of the plaintiffs are because he 

didn't sign the contract in his individual capacity. Well, 

first of all, the Court need not address that issue. Once the 

Court determines that an enforceable arbitration agreement 

exists, the inquiry ends. But even if the Court were to 

entertain this argument the result would be the same. And the 

result would be the same because non-signatories may not only 

enforce contracts that contain arbitration agreements, they 

may be bound by them. There are a great number of cases, one 
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1 South Carolina case is South Carolina Public Service versus 

2 Rav Cole from Nineteen Ninety-three_ Three's also Fourth 

3 Circuit case law on this point that I've cited in my Brief. 

4 There are various grounds on which a non-signatory can be 

5 bound. First, a non-signatory can be bound when the issues 

6 are so intertwined with the contract. Here the issues could 

7 not be m6re intertwined_ You have th~ exact same facts, the 

8 exact same claims, the exact same house, and the same 

9 contract. Your Honor, the issues are clearly intertwined such 

10 as this non-signatory should be a party to arbitration. Also, 

11 arbitration can't be avoided because Mr. stover impliedly 

12 authorized his partner, or presumably his wife, to sign the 

13 contract. The contract was signed and it was on that basis 

14 that Lennar agreed to build and sell the home. They would not 

15 have sold the home but for the signature on the contract. And 

16 there can clearly be no dual proceedings here. We're talking 

17 about the same house, the same alleged injury. Moreover, Mr. 

18 stover attended a closing, he signed certain documents, at 

19 least according to Ms. Short's affidavit, so it's hard to 

20 argue that even though he was at the closing, even though he 

® 
« 

21 had initially gone and toured the neighborhood, he didn't 

" a: 
It 22 o· realize that he was purchasing a home. And my final point on 
:z 
g 
ffi 23 
~ 

the signature issue, Your Honor, is that plaintiffs are 

24 asserting claims that derive from the contracts, and based 

25 upon that they're deriving benefit from the contracts. And 
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yet, they're seeking to avoid an arbitration agreement that's 

contained therein_ It's undisputed that Mr. Stover has 

received a benefit from the contract, he's living in his 

residence. Now, he, may have, he may dispute the quality of 

that residence, but he is living in the residence, so he can't 

claim the benefit of the contract and yet avoid his burden 

which he perceives to include this obligation to arbitrate. 

If that is the case, if that's allowed it would contravene the 

purposes of the Federal Arbitration Act, and it would be 

inequitable to prevent Mr. Stover to claim that Lennar 

constructed his home improperly, on the one hand, and at the 

same time deny that he is a party to the contract to avoid 

arbitration, on the other hand. 

So, Your Honor, I know I haven't been brief, but I just 

want to quickly recap, clearly, the parties had elected to 

arbitrate the claims. Clearly, these claims fall within the 

ambit of the arbitration provision, they're bound to adhere to 

it. Lennar is here today only asking the Court to enforce the 

agreement, and if the Court has no questions we would simply 

ask in conclusion that the Court stay these actions and compel 

arbitration. 

THE COURT: Oh, the Court has-questions. 

MS. McGEE: Okay. 

THE COURT: Okay, good. Alright, Ms. McGee, let me just 

you, this is an area of the law that fascinates me. Okay? 
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I have a Federal Arbitration Act that tells me that if, if 

it's part of interstate commerce it's going to usurp State 

law. Okay? I have a house that's built in Summerville by a 

builder operating in SUIU.'11erville, by an 0i1ner that's going to 

live in that house in S~'11erville. Correct? 

MS. McGEE: Yes, Your Honor. 

THE COURT: Okay. Okay. And because they use materials 

that are in interstate commerce, they're using the same theory 

i that the Supreme Court has always used to get cases involved, 

to be involved in cases. Is that correct? 

MS. McGEE: That's correct, Your Honor. 

THE COURT: Okay. And that doesn't seem like 

overreaching to you? 

MS. McGEE: Your Honor, this is, like you've pointed out, 

an issue that is raised in the highest court in the land. 

THE COURT: I understand. 

MS. McGEE: And the highest court in the land has said 

that it is a sufficient nexus such that the Arbitration Act 

applies. 

THE COURT: I understand. 

MS. McGEE: And on that basis we were able to go through 

the home, we simply took a look at the contract, there were 

dozens of products that "ere used in these homes that came 

'"rom allover the country. 

~HE COURT: I have no question, I was looking at the 
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affidavit, I saw that the insulation came from somewhere, and 

som~thing else came from somewhere else. I mean, I really do 

understand that. I'm just, it's just interesting to me that a 

South Carolina builder selling to a South Carolina owner_for a 

house in South.Carolina, is then governed arbitrarily by the 

Federal Arbitration L~w just because some of the products carne 

from interstate commerce. I just find that, I mean, that's 

just to me is a fascinating concept. But I mean, I agree with 

you, I agree with your interpretation of the law and like 

that. I do understand it, I just wanted your thoughts on 

that. 

MS. McGEE: Well, I agree that that has appealed, and I 

think that's why it's been made, and I think it's been named 

in a number of different cases. 

THE COURT: And it's not working yet. 

MS. McGEE: And it's not working. And it's not working 

perhaps because it's been definitively decided. 

THE COURT: Okay, now, the other thing is, according --

you're telling me that he doesn't have to the arbitration 

hearing will be held somewhere convenient to Summerville, 

South Carolina? 

MS. McGEE: 'Your Honor, for instance, in the arbitrations. 

that I mentioned, we're currently proceeding with Ally Gibson, 

who you may be aware of, is a local lawyer, a~d all of the 

proceedings that have occurred so far have been local. So, 
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1 Your Honor, I think that the way that Triple A works, it 

2 allows for local arbitrators to be assigned. Of course, they 

3 ~ould have to have the requisite expertise. 

4 THE COURT: And there's a list by this Arbitration 

5 ~ssociation of the number of attorneys, or arbitrators that 

6 are approved? 

7 MS. McGEE: Yes, Your Honor. 

8 THE COURT: How do you -- if you can't agree how do you 

9 resolve disputes over who get to be the arbitrator? 

10 MS. McGEE: Well, Your Honor, we would b~sically rely 

11 upon the construction industry arbitration rules which have 

12 been specified in contracts. And Mr. Robinson and I have 

13 attempted to resolve this particular, these two motions prior 

14 to coming here today, and Lennar has taken a position 

15 steadfastly that they want to avail themselves of Triple a, 

16 and also their rights under the construction industry rules 

17 because that's what the parties agreed to in the contracts. 

18 So, Your Honor, in the event that there was some sort of 

19 disagreement as to the specific person, I think we would have 

20 to -- my understanding that is you rank order, so basically 

® 

"" 
21 you say, here are five people that we have who are local, and 

~ 
f2 22 
" 

you have five people, and then the highest number that 
z 

" " ffi 23 '" s 
correspqnds to both would be the arbitrator to be selected. 

24 THE COURT: Sort of like trying to get into school after 

25 you're a doctor, when they go and they pick out the different 
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laces to see if they match up? 

MS. McGEE: Exactly the same. 

THE COURT: Okay. Cool. Alright, thank you, ma'am, I 

appreciate it. 

MS. McGEE: Thank you. 

THE COURT: Alright, Mr. Robinson, let me hear from you. 

MR. ROBINSON: Your Honor, do you have any questions 

about our facts before I begin? 

THE COURT: No, I mean, a list -- she -- I mean, I've got 

this right here. I've got, I have a one page contract that at 

the top says it's subject to arbitration, and then it says, 

see Paragraph Seven. And Paragraph Seven takes up twenty per 

cent of the front page and it's underlined and in big letters 

and says, y'all are arbitrating. That's what it says to me. 

What does it say to you? 

ARGUMENT BY MR. ROBINSON: 

MR. ROBINSON: Your Honor, I'm here to argue for my 

clients' right to a jury trial. 

THE COURT: I understand. 

MR. ROBINSON: And I vlOuld agree with you that that 

,document says on the face of it what it says. 

THE COURT: Okay. 

MR. ROBINSON: There's no dispute about that_ 

THE COURT: Alright, sir. 

MR. ROBINSON: However, you hinted at. the Simpson case 
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1 right off the batt so let me go through a few things that I'm 

2 going to focus on that Simpson case, - - -

3 THE COURT: Alright, sir. 

4 MR. ROBINSON: --- regardless of whether the Court's 

5 inclined to a~ree with me or not. 

6 THE COURT: Okay. 

7 MR. ROBINSON: You know, Steve Fipps (sp) was my professor 

8 in law school and he always loved to tell a story about when 

9 he got an arbitration agreement in a car sales contract he 

10 crossed it out. And the dealer said, well, what are you 

11 doing? And he said t well, I'm not agreeing to those terms, 

12 . I've just negotiated. He said, we can't have the car. And 

13 that was, the end of that. It was a take it or leave it 

14 proposition. 

15 In Ms. McGee's Brief she argues very well, very lucidly 

1 
16 

17 
~ 
~ 

~ 18 

that this contract was bargained for, that it was negotiated. 

Well, Judge, if you flip through Exhibit A you'll see that the 

Mannings and the Shorts got to make important decisions on 

~ 
~ 19 things such as tile and paint color and vinyl and floor layout 

~ 20 ili of their house. And there are check boxes for them to put the .. 
9 
-< 

21 answer for what they want, or write yes or not. But nowhere 
~ 
~ 22 0 

near the arbitration agreement do you see a box that says, I 
z 
g 
Iii 23 
:s 

will accept or I will not accept, or these terms are subject 

24 to modification. Similarly, and I will go straight to the 

25 Simpson v MSA case, and I would commend that case because Ms. 
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McGee focuses in her Brief on the issue of conspicuousness of 

a c~ause, and the Court has spoken acknowledging about that 

particularly the Supreme Court. However, Simpson v. MSA, and 

this is a case that's only three years old, the Court has also 

clearly said that any Court reviewing the enforce ability of 

an arbitration clause must look to the totality of the 

circumstances in. which that arbitration agreement was 

rendered. The totality of the circumstances in Simpson, and 

I'm ad-libbing here s6 if I'~ not perfect I apologize, 

included that the contract was hastily presented, that it was 

a take it or leave it, and that it was a take it or leave it 

proposition. The Court said that the facts of each individual 

case should be reviewed individually. So, while I respect 

that Ms. McGee has spoken abOut other judges who have ruled on 

other Lennar cases, I would like the facts of my client's case 

considered for several reasons. We submitted affidavits which 

the Court mayor may not find helpful from the .plaintiff's 

wives in both of these cases, Mrs. Bridgette Manning.and Mrs. 

Short. And while I would concede that the affidavits don't 

point to a glaring lack of process, what it does indicate in 

the Simpson factor that you're taking into account, is the 

way I read the affidavits iS,that the contracts were almost a 

formality, they were done to put a deposit down on a house and 

that was that, and that's what got their foot in the door, 

especially when they didn't want the particular model home 
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1 that they wanted taken from them. And Ms. McGee is right in 

2 the cases that there was a closing attorney involved in these 

3 cases, Ms. Lisa Wolf Herbert. There's supposed to be dual 

4 representation, but if you read on in the contract there was 

5 an inducement to that which is, we will cut your fee and give 

6 you a better rate if you use our attorney, our approved 

7 attorney. So, I think that that's an issue that the Court 

8 should at least consider and not gloss over in its review of 

9 these arbitration agreements. 

10 Your Honor, perhaps most importantly, there are a few 

11 cases that I would like to distinguish that Ms. McGee has 

12 recorded in her Brief. The first is the issue of the non-

13 signatory. David Stover, who is the husband of Jennifer 

14 Short, did not sign the arbitration agreement. He is not on 

15 that first page and you can see that for yourself. I would 

t 
16 point out that the case cited by Ms. McGee, International 

~ 17 
" 

Paper v. Swabeditzen(sp), I believe, I'm not an expert in 
~ 

.~ 18 German, is a case between two multi-national corporations over 

~ 19 
~ 

whether a subsidiary can be bound by the parent company, and 
C 
(§ 20 
~ 

visa versa, in a negotiated arbitration agreement. And 

® 21 obviously that's not a boiler plate contract like the one that 

22 we have here. This contract is very much a boiler plate 

23 contract and they've admitted that. So when you have people 

24 who are in agency roles I don't know if the wife can be the 

25 agent of the husband in consent and waiving a legal right. I 
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know that we certainly would, that would certainly not be 

acceptable in criminal court. 

Your Honor, one important distinction that I think has a 

lot of merit, not to just belabor or distinguish cases that 

Ms. McGee has talked about, is the issue of a series of cases 

that have come out in Two thousand Eight, and I've given you 

Hatcher v. Edward Jones and Company -- may I approach, Your 

Honor? 

THE COURT: Yes, sir. 

MR. ROBINSON: These are all the cases that we have 

referred to or cited to that, we printed off Case Maker last 

night. 

THE COURT: Thank you, sir, appreciate it. 

MR. ROBINSON: So, that may aid the Court's ability to 

review some of these issues. The case of Hatcher v. Edward 

Jones is interesting. It was a services contract for an 

investor, and it said, basically said, I will manage your 

accounts, you agree that if we have any disputes they will be 

resolved in arbitration. The problem was, the broker then 

made several withdrawals and did other things with the money 

that were inappropriate that were intentional torts. And the 

Supreme Court of South Carolina said, those are clearly 

outside of the, scope of an arbitration agreement, that was not 

in contemplation of the, Court. And there are a series of 

cases beginning -- well, I should clarify. Hatcher cites 
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another case Sabenski v_ Bright Acres, which you also find in 

s. McGee's Brief. Both of those discuss that broadly worded, 

land, arbitrary, arbitration agreements may be subject to· 

having certain claims removed from arbitration because they do 

not arise out of the contract and were not within the 

contemplation of the parties. Why does that matter here? Ms. 

McGee has told you our claims are, unfair trade practices, 

implied warranties that are not found in the contract. But to 

me it looks like on Paragraph Ten there is an implied 

disclaimer of South Carolina Implied Warranties on the first 

page of the sales contract. 

And gross negligence, we have a personal injury claim in 

our case, Your Honor. 

THE COURT: A what? 

MR. ROBINSON: A personal injury claim_ The minor 

children of the Mannings suffer from what we allege and what 

we believe to be a mold problem resulting from excessive 

moisture in the house. Excessive moisture comes from what we 

believe and what our engineer has said to believe are defects 

in the envelope structure in the foundation of the house. And 

I would just ask the Court, and again, you decide what you 

decide, but I would just ask the Court to consider, when the 

Mannings sat down and signed this agreement, and put down a 

deposit on their house, did they really contemplkte, was it 

foreseeable that a claim that they would agree to arbitrate 
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1 ould be the illness of their children because of defects with 

2 he house. And maybe the answer is, yes, construct -- any 

3 issue arising out of the construction of the house is broad 

4 enough. But I point out that the Supreme Court of South 

5 Carolina has also said; we do not apply a, but for, causation 

6 test when applying arbitration agreements, meaning, the Court 

7 has thrown out the idea that just because the parties only met 

8 ecause of the contract involving arbitration agreement, had 

9 dealings with each other because of the clause involved in the 

10 arbitration agreement does not mean that the Court is not free 

11 to throw out whatever claims it does not believe are covered 

12 by the arbitration agreement. And we take the position that 

13 gross negligence, unfair trade practices as were alleged in 

14 the Hatcher case, an intentional ~ort or gross negligence, 

15 things not in contemplation of the party and were not within 

l 
16 the scope of a broad reading of a bland arbitration agreement. 

go 
17 t THE COURT: Alright, sir. 

! 18 MR. ROBINSON: Your Honor, if I may just briefly speak to 

~ 19 the totality of the circumstances in the transaction. It is 

il 20 
~ 

evident to me and from the affidavits that the package that 

@ 21 the parties were sent to take home was packaged and involved 
" " " -~ 22 
" 

your tile selection and paint colors and which way your 
z 
ill 
ffi 23 
" :l 

driveway is pointed. What I see and the way I see those 

24 affidavits, I'm sorry they're not clear, but my perception is 

25 that the affidavits say that they signed a sales agreement in 
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1 the office and it was treated as a mere formality. I would 

2 see that as a negotiated bargain for result. And that goes to 

3 the point of not only Simpson v. MSA, but more importantly to 

4 the assumptions applying the Federal Arbitration Act. And I 

5 quote the Swabeditzen (sp) case that I have provided you 

6 today. "Arbitration is a matter of consent, not coercion, and 

7 parties are generally free to structure their arbitration 

8 agreement as they see fit." And that's citing another case 

9 heard by the U. S. Supreme Court, Volt Info Sciences versus 

10 Board of Trustees that I've also. supplied to you. The FAA 

11 requires Courts to enforce privately negotiated agreements to 

12 arbitrate. The implication is clear that even with FAA, even 

13 though it's enforceable against consumers, and I agree with 

14 you, there's been a long stream of cases that says these kinds 

15 of agreements are enforceable, there's clearly a contemplation 

16 that you're dealing with sophisticated and that the terms of 

17 an arbitration agreement were negotiated. The arbitration 

18 agreement itself in this case was not negotiated, and that's 

19 the question before the Court. 

20 Thank you. 

® 21 THE COURT: Alright, thank you, sir. 
« 
" a: 
f2 22 
" 

NOW, you know, since this is a Dorchester County case I 
z 
g 
ffi 23 
~ 

do not have the file, and what I would ask y'all, if you 

24 wouldn't mind, if you could mail me copies of their Complaints 

25 so I can look and see what your Complaint actually alleges. 
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1 MR. ROBINSON: Yes, sir. 

2 THE COURT: And Ms. 1'1cGee, he gave me some cases and like 

3 that, and I know you cited so~e cases. If you want to -- if 

4 you have them for me that would be appreciated. If not you 

5 can mail them to me. 

6 MS. McGEE: Okay. I have cases for you here. 

7 THE COURT: Ma'am? 

8 MS. McGEE: I have cases for you here. 

9 THE COURT: Great, if you've got them that will save me 

10 some time and money. Okay. Thank you, ma'am. 

11 Alright. I appreciate it, y'all. 

12 MR. ROBINSON: Thank you for your time, Your Honor. 

13 THE COURT: And 1'1s.· McGee, I hope you've highlighted the 

14 appropriate sections in here for me to read. 

15 MS. McGEE: Unfortunately, I did not, I thought I 

E 16 shouldn't take that liberty. I'll remember next time. 
~ 
]j 

I 17 THE COURT: Do it next time, it makes it easier for me. 

; 18 You need to remember that, too, Mr. Robinson. 

ii 

~ 19 MR. ROBINSON: Okay, sir. 

" "' 20 (!) 

~ 
THE COURT: Thank you, I appreciate it. 

® 

" ill 
12 
" z 
g 
ffi 
:5 
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A LENNAR COMPANY 

SOUTH CAROUNA PURCHASE AGREEMENT 

Job Nol{:rl~ 
Lot No.-.....:rc= 

BJockNo .. ___ _ 

S~' 

'(J . - er agrees 10 pUrchase tiom Don GaJloway Homes. . 
~IOwfn9?e~ ~ndifi~ as an Impiovemenis ("Property; descnbed below. upon the 

1.!?!B!~¥..Q~~~~ 
~~of·~~rlM~~~~~~ 
street /'.del 
SUbdMSon:~WMJ1~~~~~od~cl~1ll~1:==JC~G~q~r~~;:=~1~cxa~r.~~2~ax~;==:nnoOrn)ee~~ 

. L\-cQ 
2. BJrclf~e pu~~~?mJa1~.;exeaJfiOi1oj1gg~\~cFldas foHows: 

" (See standard PrbvIsIons.~ 

$ . as additional earnest mo~yto be J20ld to Seller .. 
on or bafone (:lee SIondaid PlOlAslons.) 

$ . NOrHB1i.Jndab!e moneyiOropflOliSO 

$ • the balance of1he do'M1 jXJYnOOntfn co:h at dosing. 

3. loan ~p~ Buyer agrees fo apply for an FHA. VA or ConvenffonaJ loan lhiOugh an approved Don 
Gal!6way omes nder . . In the arf1Oll)t of 
$ . at ihe appUcabie !nrerest rate as of ihe aote of dCJSliiij on or before fi\Ie (5) d~ from the 
dOte of !hIS contract. the aforemen1loned loan shall ba secured tN the real RlOperly d9SClibed henein .. BtNer shall 
endeavor in good faith to obloln said loan and when IeqU?sted by lender shQii sUpply all nec;:~ lnfo!lTIClllon and 
sign the custorl19lY loan ap~ farms anC\ instrumeinls. if 8LJYer's loan appiit:aIIqrJ ~ ne~ for a cause that 
camot reasonaOlY be cufOO. or if a commHment for said financft\g cannot reasonot;JiY 00 obtained by sp89ifIed 
clOsing dale. SWer sholl be deemed unable 10 obtain said loan. In ruch case. either Byye( or Seller nnav. ferrnlnafe 
this agneement and Buyer shall pG'{ any appra1so\ fee and/or credft neport c/larges. llie Esaow Agerit shall then 
refund the earnest money to BuYer. 

4. ~In~: Buyer shall pqy loan dosing costs In the ITOl<k'num amount of $~errl~and SaUer shaD pay e once. SWer 51101\ however. pqy In addlt10n at cioslng all prepa Eo ~s an reql.,lired escrow 
depo~ including but not Iinifed 10. any mortgage inrurance premium, tiazard insunonce pnemltm interim interest. 
horneowner;s asSOclat.bn dues. and 9SCfOW ~'fs ~01?b~ IT'OItgage Inrurance. hazard insurance and 
hcmeawner s association dues. • .. - . 

5. other Proldsb~QOd CoSHions; (a) All of the Slondard Provisions (l through 13) on the revelS9 side of this 
. Contract appl'iiO and one nere InC9ll?Orated Inlo th~ Contract. (b) lhe folloWlT1g numbered Op1iorol ProlAslons 
on the reverse Side of this Can apply 10 and ore hene9'i hcorpqrcit9d hto thb COntracl: 
___ " _14. 15. 16. Qnlt1ollfoouded.) 

6. Specla!Sfjpuioffons; ___________________ ~------_ 

7. ARBITRATION: All CLAIMS. CONTROVERSiES, OR DISPUTES BETWEEN DON GALLOWAY HOMES. lLC 
AND YOU ARISING OUT OF OR RELATING TO THiS CONTRACT. THE BREACH THEREOF. AND ALL CLAIMS 
RElATING TO THE CONSTRUCTION OF THE SUBJECT RESIDENCE. OR OF ANY OTHER KIND. SHALL BE 
SETTlED BY ARBITRATION IN ACCORDANCE WITH THE CONSTRUCTION INDUSTRY ARBITRATION RULES OF 
THE AMERiCAN ARBITRATION ASSOCIATION. THE PARTIES ACKNOWLEDGE THAT ARBITRATION SHAll BE 
THE SOLE. FINAL BINDING AND EXCLUSIVE REMEDY OF THE PARTIES WiTH RESPECT TO ANY SUCH MAUER 
FOR WHICH ARBITRATION IS REQUIRED HEREUNDER. AFJER AN AWARD IS RENDERED BY THE ARBITRATORS. 

" A JUDGEMENT MAY BE ENTERED iN ANY COURT OF COMPETENT JURISDiCTION. NOTWITHSTANDiNG THE 
FOREGOING. DON GALLOWAY HOMES. LLC MAY BRING AN EQUITABLE JUDICIAL PROCEEDING AGAINST 
YOU FOR AN INJUNCTiON OR SPECIFIC PERFORMANCE FOR ANY BREACH OR UNLAWFUL ACTION IN • 
CONNECTiON WITH YOUR OBLIGATiONS HEREUNDER AND THiS SHAll NOT CONSIIME A WAIVER OF ITS 
RIGHT TO COMPEL ALL CLAIMS THAT MAY BE ASSERTED AGAINST DON GALLOWAY HOMES HC TO BE 
ARBITRATED_ IN PREPARATION FOR THE ARBITRATION HEARING. EACH PARTY MAY UTILIZE AU METHODS 
OF DISCOVERY AUTHORIZED BY THE PROCEDURAL RULES AND STATUTES OF THIS STATE, AND MAY 
ENFORCE THE RIGHT TO DISCOVERY IN THE MANNER PROVIDED BY THE RULES OF CiVIL PROCEDURE THAI 
ARE APPLICABLE TO THE MAUER. THIS PROVISION SHALL BE CONSTRUED AND.ENFORCED··AT-AlL-TIMES . 

. ___ : ____ . gURSUANT-TO-THE·FEOERAl ARBITRATION ACT ( 9U.S.C_ { 1 ET SEQ). 

8. ~ lhe home Wil be deemed complete when it is issued 0 Certtfica1e of Occupancy by the appropriate 
govemmentaloulhorfty. Upon issuance of the Certiticate of 0caJpancy. Buyer agrees to close the purchase within 
5 daya. at the time and place designated by the SeDer. . " 

9. COuoterpar1s; lhis Contract shan be signed by both Buyer and SeDer and can be executed in Tl/VO counterparts 
with an executed counterpart being relolr1ed by each party. 

10. lhe written text of thl> Purchase Agreement, any addendum, sales contract s~lficaIions and the attached 
StandClid ProvisIons represent the complete Intent and understandIng of the parties Involved. lhere are no other 
!)romlses. representatlQns. or gLJalOntees. either verbal or written. other than What ore contained In the Purchase 
Agreement·s Special SlipuJali::i\ Section 116. any addendum sa1es conttOct speclflcaffons or In the Slandaid ProVGIons. 

Date ofOffe0 .\l'a? 

--"~>j,f'I.Nffl""'"l-~'l-"'-~~"--er----(SEAL) 
k ___ --..:-:-:-_--=-___ ,(SEAL) 

Buyer 

I hereby acknowledge receipt of the sum of $ -=+"=":c-=n=:~==-:: 
depostt.ln accordance with and subject to the erms 

Form # 101621 -South Carolina 
Revised 03102 
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A LENNAR COMPANY 
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PROPER1Y PURCHASED fr:I1 e-e r 
COMMUNI1Y :BwiJ . ~ PlAN_1c-t'-""-lX....u.ldfh~.L.-___ _ 

1YPE LOAN C1i)vet1flQ;i1 LOAN AMOUNT,_~!q .... 1..>.+::, c:co~~ ___ _ 
LE:NDER ____ ~~--------------------------------------------
GARAGE: as)W a NONE ROOM OVER GARAGE.~ES a NO FOUNDAT10N~LAB a CRAWL 

SPECIFICATlo~s:aCAROLlNA aAMERICAN ~ERITAGE a CLASSIC aBASEMENT 

t · LL VINYL SIDING a PARTIAL BRICK FRONT .a FULL BRICK FRONT a OTHER _---' _____ _ 
OTHER ____________________________________________________ ___ 

$1€W!g~ 
$ zzq:JB-
$ EGcd!;2 .. 

c~ $ Z7S0@.,-
$ 2f53'8--
$ l450sQ 

$ 1.JSOri2-
$ -61G'!9 
$ i'1OQI8 

-----------------------------------------$------------
-------------------------------------------_$------------
-----------------------------~---------------$----------
----~------------~------~----------------.$-------------
--------------------~------~-------------$----------
---------------------------------------------$-----------
------------------------------------~-------$--~-------
~nr.~7\.----~~------------------------·$-~--~~---
~~~!~rn~~~U~o~~~11~---------------------$-<~~~ro~)~~f~ 
-------------------------------------------$-------------
--------------------------------------------$---------~ 
--------.:--. --=::::-::::---====-:--------~-=I o=ta==, ==pr:":lc::'s:-- !-rcn \ i-\-q~ .- --
• ONLY OPTIONS AVIlU.ABtE IN1HE COMMUNITY IN WHfCH THE HOME IS PURCHASEtl AREAU.OWABLE. 

• CHN-JGE ORDERS: THERE WILL BE NO CHN-JGE ORDERS ACCEPTED lIFTER SEVEN (7) CALENDER DAVS !;ROM ruE SIGNING OF THE CONTRACT BY THE 

~=N~-rE~I~~~~~R~l :~~D~~~6~~:a~&O~~~WO~~Eo;;~~~~~~I~~=~"::D~~~6JlJloM~~ 
(7) DAYTIME PERlPD, IT IS AGREED AND UNDERSTOOD WAT ANY CHANGE ORDER APPROVED AHD ACCEPTEJ BY DON GALLOWAY HOMES MANAGEMENT 
WILL HAVE A CHARGE OF $300.00 . . . 

-COlOR SELECTIONS MUST BE SPECIFIED WrnilN SevEN (7) oAVS OF CONTRACT ACCEPTANCE DATE. COLOR SELECTIONS NOT SPECIFIED WITHIN THE 
TIME UMlTATIONS WILL BE DETERMINED BY DON GALLOWAY HOMES, LLC. SOME SELECTIONS MAY BE DISCONTINUED AND UNAVAILABLE AT THE llME OF 
INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEm saamoN N-JD NO CHARGE WILL APPLY. PURCHASER UNDERIITi>NDS DVE-LOT COLOR 
VARIATIONS MAY OCCUR WHICH ARE BEYOND THE CON1ROI. OF DON GALLOWAY HOMES, LLC OR 1HE MANUFAtmlflER. THERE IS A $300.00 FEE FDA AIofY 
CHANGES MADE AFTER THE A/lOVE MENT10NED SEVEN (7) DAY PERiOD. 

1HE ABOVE SALES PAICE INFORMATION HAS BEEN COMPLETELY FIu.ED IN, REVIEWED, AND ACCEPTED. WG HAVE REVI~ED "LL OF 1HE ABOVE AND 
AGREE TO ITS ACCURACY AND ITs TERMS: AND TO 1HE ATTACHED DECORATING SELECll0N SHEET. 

DATE __ ~~~~ ____________ _ 
(VAUO ONLY WHEN SIGNED BY AN OFFICER) 

161 



-
---------,...------_ .... __ ._----------------­

._-------_._----_.-

DINING ROOM 
12'-O'x13'-lY 

. " 

1F=~-""'!?o==...,y~O~b"""'-------------, 
I 

BEDROOM #2 
12'-O'x13C5" 

BEDROOM #3 
lZ-lYX13'-it 

-, r-

I 
I 
I 
I 

I 
I 
I 
I 

BEIDROOM #5 I 

I 11-4'x16'-81 II 
"-,,,&1 1"-",,, 

I CUll 1= I 
I I 1 I 
L===,d6~I==~.I __ L_ __ J 

SECOND FLOOR PLAN 

OPT, MASTER 
BATH 

DOUBLE CAR GARAGE 
2T-4'x19'-8' 

- -------FJRST- RPLAN 
6) 
""" . .,.... 
""""""'" 

'MJ a.EllllmlllJ!mU,1J,El'\A'O!IUtlIU,NO/QfrAl/JCF li£D..ILtoIIlW::T. fUCRf'UI,IIlIH) ET~F6'.iUOW.'YUlr1'Oi1G4::If1YI.Iita.lQlEO 
IKlME5W.Ulf"'~'<'IlnCUI'PlCJat ~l1f).IIIfUUIe:~t.:lOf. R:QI~AAI!~1f.mJ~_"cecoar1\Pl.DWI,"", 
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-------.... ----.. ----~--------;-----_ ... _-----,---------

JOs1i:n PROPER. 

FINANCIAlCONCESSIQNS ACKNOWLEDGEMENT 

Don Galloway Homes agrees to pay up to $O\A.as1? towards non-recurring closIng costs and loan 
Please Initial . origInation fee when Buyer uses Universal American Company. By doing so, Don Galloway Homes 

Here '. reserves the right to choose the closing attomey. 

/;. This is 10 giva you no!ice Ihal Don Galloway Homes has a busin~ ra/.tionshlp Wllh UnlvefSal American Company. Don Galloway 
Homes anri UnlVBrsai American Company am born Wholly owned subsfc!iarles of The Lennar Group. Because of this fBlaYonshlp, 
this raf.rraJ may pro'lfria Don Ganaway Homes a fin.nellli or other banerd. 

Ptease Initiat 
Here 

Please Initial 
Here 

CONSTRUCTION SCHEDULING 

A~- '-r your new home will not be given until loan approval anj..a! earnest money is received by Don 
~:,l'~~~~~te office.' Once loari approvat Is reeeiv .v,a start date is scheduled during our weekly 
meeting. The start date w1ifbe..a roXimately three to four s afler this meeting. This time period allows for 
permits to be obtained, materials to dered, lot ration, etc. 

• If you are purchasing a home with a conlingency contract, your start date will be glvcm When th9 confingency has 
been removed and loan approval has been mcelved. 

This Is to acknowledge receipt of Don Galloway Homes' Tree an 
tharein, it is hereby understood and agreed that: 

A. away Homes' policy to remove ani ose trees affecled by construction. In this regard, any 
feet of Ihe rear or 10 .feef m the sides or front of the homes, or of any water, gas or 

removed. Don Galloway Homes will do everything possible to . 

C. During construction it Is 'ssary to use lar uipment fa dig basements, back fill the foundanon and 
trench for utilities. In the proces ome damage may occur to maining Irees. We recommend that you repair 
the areas by sawing broke . bs flush with the main trunk and treaft ese aneas, along with any damaged bark 
areas, with a tree wou compound. Don Gal/aWaY Homes will not be respo . Ie for the loss of any tree resulting 
from machine dam e or by changing lbe grade of the lot, nor will we refllove·any afleroccupancy unless 
agreed to in writing before the closing.' "-.-

D. Yards will be tractor graded, seeded, fertilized and strawed before closing. Maintenance of the yard and 
shrub. wUI be Don Galloway Homes' responsibility 'unbl closing. Regrading, re.sowlng, aeration, maintenance and 
watering of the yard and shrubs after closing is the responsibility of the homeowner. 

,-,' . 

HOME ACCESS ACKNO'tJLEpGEMENT 

Please Initial Due to OSHA RegulaUons and a genuine concern for the Buyer. safely, the Buyer shall be provided access to the 
Here property before closing only upon prior reasonable notice and request to the Seller, and only when accompanied by :/< an authorized repn;sentatlve of the Seller and subject 10 such further, reasonable nes1riclions as may be imposed by 

Ihe Seller. Buyer othenwlse shall be prohibited access of any type 10 the property prior to transfer of litle, personally 
or through any representative. Seller hereby disdaims liability for any and all loss, damage or injury which might 
arise from any access or visit to the property by Buyer, friends, family members, agenf!1.Q[Jep~lteDtative •. _____ . ---=--- ---- - .. --.-------.. ------_. ---------' .'--

* 

FULL DISCLOSURE STATEMENT 

The purchaser acknowledges that the written text of this Purchase Agreement represents the full Intent of the parties 

Involved. 

No promjses, representations or guarantees, either verbal or written, other than what i. contained 'in the 
Purchase Agreement, h~ve been r:nade at this time. In addition at no time In th.e. future should the purchaser 
accept any promIses. representations orguarantees except those made In writing. 

Sales conSUIIa~olnt----J 

Buyer ____________________________ _ ,,'~ M,,,.,, ~-' ,p..' ,.------

OFFICE COpy . 
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-----,-------------------------------------------

.~ ... / ..• .......,.... 

Don Galloway Homes 
A Lennar Company 

Financial Concessions Acknowledgment 

SID Lot and Block # fr::- .., 7- Purchase Agreement Date '1 -~ 7 -1) 3 .... 

Property Address !I!!t. ..2. 0 I r:~Cd) Lc..." e 

Don Galloway Homes agrees to pay the follo~losing Costs: 

Y2% Origination Fee, Credit Report, Tax Service fee, Flood gertification Fee, Attorney's 
Fee (assuming our Attorney is used), Title Insurance, Recording Fees, Survey (ifDGH 
approved surveyor used). 

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve 
the Mortgage Lender. 

Any other closing costs, including but not limited to, discount points, lender junk 
fees Underwriting fees; "Pplication fees, and e~'t.) mortgage insurance, prepaid items (insnrance and tnxes), 
and interim interes~ Shall be the sole responsibility of the Buyer. 

Southern Trust Mortgage, Tnc. 
Kristen Lavelle 
Phone 843.416.1152 
Cell 843.224.4062 
Fax 843.416.1166 

Bank of America 
Carl Wolff ill 
Phone 843.745.8341 
Fax 843.745.8429 

Closing Attorney 
Lisa Wolff Herbert 
Phone 843.849.0888 
Fax 843.849.0889 

Homeowners Mortgage, Inc. 
Larry Luzader 
Phone 843.763.2008 
Fax 843.763.2445 

Mortgage Trust Group 
Ray Marcoux 
Phone 843.388.8400 
Fax 843.388.8040 

.3-27-~..:5 Date ____ _ 

. _a~yer, ___________________ __;Date'=__= ___ _ 

mw/~ydocumcntslpcfinconces.sjons 
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REQ8EST FOR START 

PlAN ~A12.L.~ 
JOBNCCA! =1 

oate:' __ ~H-/""'. t-1.><,D-='2.--=--__ 
~- ,t 

s~ House . , Contract House &Dale~Slng Dqte 
Community, fJ/k n a. N If. Sales ~?e~~\..._"",~-:-"",=",-_____ _ 
Address g.o I 't ....... ",.,;;,. LOL2..:I..:-Block_· __ 

PLAN SPECIFICATIONS: 

Heritage ,/'" Classic Custom 

Garage: l>Ione-=:-oo,,"_' _"(~e L~nclosed __ . _ 

___ Refer 10 Addendum/Change Order.; for Contract House 
___ Refer 10 Op!lons lisled below for Spec, Houses 

1. ---~~~~~~r-~~ _________ ~pn~._,~~~~~~~P~ __ _ 
2. Price._~£.",2:::1;ii"Q.-__ _ 
3. pn~,_Z~7!:;;jt)=-__ 
4. Prt~, __ ~1C:~~~ __ 

. 5. . Prtce,_ .... 2-~rl-::;3;;-_ 
6. pnce, __ ~I~q~<P~ __ 
1. Price.--=l!,,-;-<;7~:'J'V7 __ 
8. Price. __ 4 .... '1-.:;...::r __ _ 

Tolar Option pnce::;;-.-:,:,.;-' "7lrrT­
-+"'-""-Lt-"::"":'--:Tolal Sales Price .'2:b"l.S: 'f'l 

ColarSelection: Ordered, ___ .......,Mached ~Ta Fo!low. __ -'-__ _ 
Plot Plan: Ordered Re~ived, ___ _ 

BuUdlng Penn!t Number._-c:--:--=---,,..-,---,,...,:;.:.-..'r 
Plans/Specs/and Purchase Orders Re~lved'f-=c--~f.--=--:-~_~_ 
Release Dale Expect Campi 

Sales Agenl Dale 

Addilonal Comments: ___________________ ----:_ 
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A LENNAR COMPANY 

THE TARLETON 
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THE TARLETON 
F=~~~==~~~~O~~~~-------------l , , 

BEDROOM #2 
12'-11'><13'·5· 

BEDROOM #3 
12'-O"X13'-11' 

OI'ENTO 
BElOW 

-, r-

BEmROoM #5 ' I 11'-4"x16"-61 i 
i """,' ' .. "" i , "'" ,"" , 
iii i 
b===,db~'~~~' __ L ___ J 

, , , , , , , , 

SECOND FLOOR PLAN 

DOUBLE CAR GARAGE 
2f-4"x19'.S· 

OPT. MASTER 
BATH 

''''''It-fETISFO\~I'V'I'!XlECOI'U,,K)larl'AATlF''l£C.OltQmW::t,IUX:.'II'I.4I!I,..'OnH.zwo'eo.~J,U;'('r/Jf'f'W.,''MII:II.(!rnt..£CIl.ltl1m 
AN)AAl.Q.B.£I;rTOC>WUWM:IUJ1<OJICE. ~1fB4A:CUE~cn;r.l'I:)O.ItlUSAAE~0W3B..CV"'lQ4'W.YII(~~~ 
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!" 

$'''''''*'''' An EffiE? efEfn~k'b! 1",;H{HiW!#'!' -1I91ji I \OJ -3011",,; .. :'3" IH'o II .... i 

LISA WOLFF HERBERT, ATTORNEY AT LAW 
REAl. ESTATE TRUST ACCOUNT 

PAY TO mE 
OF:lQEROF 

Be4 LOWcOUNTRY BLVD 
Mr. PLEASANT, SO 2Ii4s4 

, (843) B41J.0888 " 

,Do,n GailowaYl-!ome,s; LLC, A D~law~re U:C" ' . '. . "':.' 

, NBSC 
1HEft'.l1ONAl. BAN)(OFso..mt CAROLINA 

CHAAlEsroN, SC 29402, . 
74229 

May. 09, 2003' 

3' , 

I .. On\! Hundred Nin~\Y Three Thousand Two H~ndred FOrty Three'and 73f1OCi .rt._ .. .-.............. :.... .. ' DOLI.ARS 

Don ~a,lIow~y Home:s, LLC, A Delaware LLC 

MeMO 
, Cash to SellerQ3-567 ' 

,,'D"O 7,10 ~,~ ''ju' 

t.wb&N ';S6hOOf&'fwaW i.iV" '* iii Mwii ffi SEC~RrN' FEAnJREs INCLUOeo.· DEtAILS ON BACK. .~ !!t.;±~fi#*g;¥#W,;R!@i.; ... q;eil£fi¥ii§mt~§·eM§l¥e~ 
" 
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A. Settlement Statement U.S. Department of HouslnR 
imd Urban Development ~ ,r 
OMS No. 2502-0265 

B. Type of Loan 

1. o FHA 2·DFmHA 3. !8J Cony. Unln. Fila Number 
03-567 

loan Number 
0302207 

Mortgage Insurance Case Number 

4. O'YA 5. 0 Cony. In •• 

C. NOTE:ThI. fonm Is furnished 10 give you a stalement of actual settlement costs. Amounts paid to and by the settlement agent are shown. 
'. Items marked "p.o.c· were paid outside of closing: they "a shown hera for Informalional purposes and ara nollncluded In the totals. 

D. NAME AND ADDRESS OF BORROWER: DavIdA. Stove, Jennifer L. Short 
201 Temuco Lane,. Summe0'lI/e, SC 29483 201 Temuco une, SummervIRe, SC 29483 

E. NAME AND ADDRESS OF SELLER: Don Gal/away Homes, LLC, A Delaware LLC 
11230 Carmel Cqmmons Blvd., Charlotte, Ne 

F. NAME AND ADDRESS OF LENDER: Homeowner,; Mortgage Enterprises, Inc. 
2530 Devine Street,:Columbia, SC ~9205 

G. PROPERTY 
LOCAiJON: 

201 Temuco Lane 
Summerville, SO 29483 

H. SETn-EMENT AGENT: 
PlACE OF SETTLEMENT: 
mi::: 

1. SET11.EMENT DATE: 

LIsa Wolff Herbert, PA 
864 LowccuntryBIvd., SuIte C, Mount Pleasan~ SO 29464 
58·2312670 

0510912003 I RESCISSION DATE: 

J. . SUMMARY OF BORROWER'S TRANSACTION 'K. SUMMARY OF SELLER'S TRANSACTION 
100. GROSS AMOUNT DUE FROM BORROWER: 400. GROSS AMOUNT DUE TO SELLER: 

101. Conllocl Sal .. Price SU7214.00 401. ConlloctSsI .. Prloo $197214.00 
102. Per;onal Property 40Z. Personal properly 
103. Se~men(s charges to borrower. 403. 

(from Ups f4DO) $5,316;82 

104. 404. 

105. 405. 

ADJUSTMENTS FOR rrEMS PAID BY SELLER IN ADVANCE: ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE: 
106. cnyitown taxes Ip .405. Cltyllcwn Taxes 10 

.. 
" 

101. Counly Taxes 10 407. County T""". 10 

108. As&essments 10 40B. A&Bessf!1ents 10 

109, 409. 

110: 41 0. 

111. 411. 

l1Z 412-

120. GROSS AMOUNT DUE FROM BORROWER: $202,530.82 420. GROSS AMOUNT DUE TO SELLER: $197,214.00 

200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER: 500. REDUCTIONS IN AMOUNT DUE TO .SELLER: 

201. Doposlt or eamest money $500.00 501. Excess deposit (sea InsUucllonsJ $500.00 

Z02. Principal amount of new loan{s) $201,376.00 502. Sel:11ement charges 10 seUer (Una 1400) $3,306.44 

203. Exisling loan{s) faken subJect [0 503. Exlslfng loan(s) laken subject to 
204. c 504. Pal"" of firsl mortgage loan 
205. 505. Payoff of ti'aoond mortgage loan 
20B. 5011 .. •. . . 
207. 507. 
208. 501f. ... . ... 
209. 509, 

ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: 
210~'ClIyIl0lNn wes to 510. Cltyltown""' .. 10 

211. CountyJ~xes 01/01/200:L to 05£O91.~OO3 ... $163.113 511. Countytaxe. 01/011.2 003 10 : 05/0"/~OO3 $163.83 

212. Ass86smenls 10 512. Ass8$slTlanbi 10 , 
213. 513. 
214. 514. 
215.: 51S, , . 
216; 516. 
2171 .. 517. ' .. 
218. 518. 
219. 51P. 

220. TOTAL PAID BYIFOR 
$202,039,~3 

520. TOTAL REDUCTIONS $3,970.27 . 
BORROWER: IN AMOUNT DUE TO SELLER: 

300. CASH AT SETTLEMENT FROMITO BORROWER: 600. CASH AT SETTLEMENT TOIFROM SELLER 

301. Gross amount due from borrower OJne 120) I S7.02 .. '.'lQ. e7. 601. Gm'5 "mollnl d"e 10 seller OJne 420) I $197,214 . 00 
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HU[)"1 (Rev, 3IBG) 

L. SETTLEMENT CHARGES 
700. TOTAL SALES/BROKER'S COMMISSION 

BASEDONPRlCE $197,214:00 %= 

110f.SeurcmenlorcioslngreelD Lisa Wo~£f ae.:rbe.rt 
1102, Ab,{toctor IJUt! seard'Jlo. 

1103. TILle.clCamlnatronlo 

'104, TIll. insurance bindurlO 

1105. Document preparaUan ill Lisa W . . Herbert (POe) 

1105. No!1iry reelS 10 

1107. Allomoy's rees 10 

{Inclucfas above Items Numbers: 

110e. nuaIn5Uf1m:elo Fort City Tit.le InSUrance 

(Inc";'6S aboys Rems Numbors: 
1109. Lender's eovemge $528.50 $201,376.00 I 

.$197,214.00 I 
1111. peT 6". I L:r-rc 401 (Blnder IJlcluded) 
1112. Expre:ss Mall Package to HomaOY7la%5 Mor~ge 
1113. Expres5 Ma.:n Proceeds to Sellez 

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES: 
1201. Raec::diog reDs: Cud $11.00 :Mortga", 

1202. Clly/counly la!l'Jilamp$: DoetS $730. 75; Mortgllgo 

1204, 

1205. " 

1300 ADDITIONAL SETTlEMENT CHARGES' 
1301. Survay 10 Nie.I.son.' ?cJ.50a • . (POC-S) .'. 
1J02. Pest rn!5pecUon 10 E.lams Pe3t (FOC) l 
1303. Mers. Regls tra tlon Fee to HomeO'NDsrs 
130~. 2003 dues to P.Ium. ere",k HOA 
1305. 2-10 Warranty 
1306. 

1307. 
' .. 

1400. T0TAL SETTlEMENT CHARGES 
I have carerul revIewed the HUQ..1 I ot Sialement and lo the best of m knowlsd a and bellcf, U is B true " ifl& acturate statement 
on my a::~~': !~~~~~~~rLfr1hcr certify thai I have received ~ copy of ~EI HUO·1 selUe~rt'~~emcnl ~mlll1ull#s'WY"':1 ~. / 
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PAID FROM 

~ORROWER'S 

. FUNDS 
... AT 

SETTLEMENT 

$17.50 

$3.95 
$225.55 

$5,316.82 

I 

OMB No. 2502..IJ2.65 

PAID FROM 

SELLER'S 
FUNDS 

AT 
SETTLEMENT 

$17.50 

$33.00 
$730.75 

$81.81 

$3,305.44 

rail recai Is and disbursemenls made 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

Edg;tr Warren Dickson, Circuit Court Judge 

Case No. 2009-CP-18-1602 

Jennifer Short and David Stover ...................................................................... Respondents. 

Lennar Carolinas, Inc., Don Galloway 
Homes, LLC, and Lennar Communities 

v. 

of the Carolinas, Inc ............................................ : ............................................... Appellants. 

CERTIFICATE OF COUNSEL 

The undersigned hereby certifies that the Record on Appeal contains all material 

proposed to be included by any of the parties a~ o~r H~ 

James L. Werner 
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South Carolina Bar No. 6029 
Jenna K. McGee 
South Carolina Bar No. 76891 
Laura E. Figueroa 
South Carolina Bar No. 77679 
Parker Poe Adams & Bernstein LLP 
200 Meeting Street, Suite 301 
Charleston, SC 29401 
Telephone: (843) 727-2650 
Facsimile: (843) 727-2680 

Attorneys for Appellants Lennar 
Carolinas, Inc., Don Galloway Homes, 
LLC and Lennar Communities of the 
Carolinas, Inc. 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

Edgar Warren Dickson, Circuit Court Judge 

Case No. 2009-CP-18-1602 

Jennifer Short and David Stover. ..................................................................... Respondents. 

v. 

Lennar Carolinas, Inc., Don Galloway 
Homes, LLC, and Lennar Communities 
of the Carolinas, Inc .......................................................................... : .................... Appellants .. 

CERTIFICATE AND PROOF OF SERVICE 

On August 24, 2012, the undersigned hereby certifies that on she served a copy of 
the foregoing Record on Appeal on all Counsel of Record to this Appeal by United 
States Mail, postage prepaid, addressed as follows: 

John E. Robinson, Esq. 
McDowell Law Offices 
36 Broad Street 
Charleston, SC 29401 

Lindsey W. Cooper, Jr., Esq. 
The Law Offices of L. W. 
Cooper, Jr., LLC 
36 Broad Street 
Charleston, SC 29401 

Michael A. Timbes, Esq. 
Thurmond Kirchner & 
Timbes, P.A. 
15 Middle Atlantic Wharf, 
Suite 101 
Charleston, SC 29401 

~P~~~STEIN LLP 
200 Meeting Street, Suite 301 
Charleston, SC 29401 
(843) 727-2650 
Attorneys for Appellants 

RFf;~JVED 
AUG 2 7 2012 

se Court of Appeals 


