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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER CASE NO: 2009CP1801602

IN THE COURT OF COMMON PLEAS

CHECK ONE:

O

O

Jennifer Shortvs. Lennar Carolinas Inc

JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict
rendered.

DECISION BY THE COURT. This action came to trial or hearmg before the court. The issues have been tried or heard and
’ a decision rendered.

ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; I:] Rule 41(a),
SCRCP (Vol. Nonsuit); - [J Rule 43(k), SCRCP (Settled); [] Other:

ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; [ Bankruptcy:

[T Binding arbitration, subject to right to restore to confirm, vacate or ﬁxodify arbi:tration award;
(] Other:
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; o [[] Reversed; [] Remanded;

[] Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [X See attached order; [[] Statement of Judgment by the Court:

Dated at St. George, South Carolina, this 30th day of Sept. 2011.

~ Court Reporter: %%f M F e

- Cheryl Graham, Clerk of Court, By: Carolyn Ayer,
Deputy

This judgment was entered on the 30th day of Sept. 2011, and a copy mailed first class this 30th day of Sept. 2011,
to attorneys of record or to parties (when appearing pro se) as follows: .

Ellis Reed-Hill Lesemann Parker Poe Adams &
John Edward Robinson Attorney At Law 36 Broad Bemnstein, LLP 200 Meeting St., Ste. 301 Charleston,

St. Charleston, SC 29401 SC29401-3156
Jenna K McGee Parker Poe Adams & Bernstein 200

CPFORM4M '
SCCA SCRCP Form 4 Rcvmcd 0672008



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
; : FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER CASE NO: 2009-CP-18-1602

ORDER DENYING DEFENDANT LENNAR

JENNIFER SHORT AND DAVID STOVER,
: ' CAROLINAS, INC.’S MOTION TO

Plaintiffs. COMPEL ARBITRATION AND TO STAY
. PROCEEDINGS, OR, ALTERNATIVELY,
Vs. . TO DISMISS
LENNAR CAROLINAS, INC,,

DON GALLOWAY HOMES, LLC, and
LENNAR COMMUNITIES OF THE

)
)
)
)
)
)
)
)
)
)
)
%
CAROLINAS, INC, g
)
)
)

Defendants.

This matter came before the court on Névember 7,2010, upon Defendant Leﬁnar
Carolinas, Inc.’s Motion to Compel Arbitration and to Stay Proceedings, or,
Alternatively, to Dismiss. Présent on behalf of the Plaintiffs was John Edward
Robinson, Esquire. Present on behalf of Deféndants was Jenna McGee, Esquire.

EACTS

This case arises out of alleged construction defects to a single-family home in
Summerville, South Carolina. Plaintiffs purchased their home from the Defendant and
have alleged a variety of defects with their home including improper framing, roofing,

- improperly installed siding, windows, structural framing and concrete slab, violations
of buﬂding codes, structural defects, as well as failing to properly install various
flashings so as to prevent moisture intrusion into their home, all of which led to damage

to their home. Plaintiffs believe that the arbitration clauses in the contract for the



purchase of the residence at issue are unconscionable and unenforceable and fail due to

~ violation of various South Carolina legal standards.

APPLICATION OF CASE LAW TO FACTS OF THE CASE

In the instant case, Defendants seek to enforce an arbitration clause contained in
the original home purchase agreement, which if enforced, would require Plaintiffs to
take their civil claims to an arbitral forum. Plaintiffs specifically point to what they
believe are one-sided terms in the clause, whether a home purchase should be subject to
arbitral proceedings, the nature and scoI‘>e of their damages, partial execution of the
arbitration agreement, and issues related to conspicuousness of the arbitration clauses.

Defendant further raises the issue of whether the Federal Arbitration Act (FAA)

applies in this matter.

A. Binding Authority Regarding Arbitration Law in South Carolina.

Simpson v. MSA of Myrtle Beach, Inc. is the controlling case in this jurisdic’cion

dealing with the unconscionability and enforcement of arbitration clauses in contracts

of adhesion. 373 S.C. 14 (2007).

In South Carolina, there is a strong presumption in favor of the validity of
arbitration clauses. Id. at 24. However, arbitration is a matter of contract law and is

available only when the parties involved contractually agréed to arbitrate. Id. (citing



Towles v. United Healthcare Corp., 3385.C. 29, 37 (S.C. App. 1999)). Accordingly, a

party may seek revocatlon of the contract under “such grounds as exist at law orin
equity,” including fraud, duress, and unconscionability. Id.; S.C. Code Ann. § 15-48-
10(a). Arbitration will be denied if a court determines no agreement to arbitrate

existed. 1d.; S.C. Code Ann. § 15-48-20(a).

General contract principles of South Carolina law apply in the court's evaluation

of the enforceability of an arbitration clause. 1d. (citing Munoz v. Green Tree Financial
Corp., 343S.C. 531, 539‘ (2001)). In South Carolina, unconscionability is defined as “the
absence of meaningful choice on the part of one party due to one-sided contract
provisions, together with terms that are so oppressive that no reasonable person would
make them and no fair and honest person would éccépt them.” Id. at 25 (citing

Carolina Care Plan, Inc. v. United HealthCare Servs., Inc., 361 S.C. 544, 554 (2004)). If a

court as a matter of law finds any clause of a contract to have been unconscionable at
the time it was made, the court may refuse t(; eﬁforce the unconscionable clause, or so
limit its application so as to avoid any uncoﬁscionable result. Id.; S.C. Code Ann. § 36-
2-302(1).

Plaintiffs’ contract clearly falls into the ambit of current legal authority. For

reasons discussed below, this case properly follows a Simpson analysis.



B. Absence of a Meanj'ngful Choice .
Absence of meaningful choice generally deals with the fundamental fairness of

the bargaining process.in the contract at issue. Id. (citing, generally, Carlson v. General

Motors Corp., 883 F.2d 287, 295 (4th Cir. 1989)). In determining whether a contract was
“tainted by an absence of meaningful choice,” courts should take into account “the
nature of the injuries suffered by the plaintiff; whether the plaintiff is a substantial
business concern; the relative disparity in the parties' bargaining power; the parties'
relative sophistication; whether there is an element of surprise in the inclusion of the

challenged clause; and the conspicuousness of the clause.” Id. (citing Carlson, 883 F.2d

at 293).

In Simpson, the court analyzed an adhesion contract for the sale of an
automobile. While the court firsf noted that such contracts are standard in the
automobile industry, it also stated that this contract involved a “vehicle intended for
use as Simpson’s primary transportation, which is critically important in modern day
society.” Id. a1; 27. Tt also found that Simpson did not possess the business judgment
necessary to “understand the implications of the arbitration agreement,” and she did
not have a Jawyer present when she signed the document. Id. Furthermore, the court

noted tha{t the contract was “hastily” presented for signature. Id.

Additionally, the arbitration clause in the contract in dispute in Simpson was

embedded within the small print and was deemed “inconspicuous” by the court. Id.



Based on the foregoingi the court found that Simpson. lacked a meaningful choice in

agreeing to the arbitration clause. Id. at 28.

Plaintiffs” purchase of a home is certainly more important than the purchase of a
car, yet itis obvious thét the parties had disparate bargaining agreement, that Lennar is
a relaﬁvely sophis’dcated business entity while Plaintiffs are first-time homebuyers, that
the terms for the arbitration clause are contained in a dense aéeement, and that the
agreement was executed by only one of the Plaintiffs.

Defendants argue that a non-signatory is bound by an arbitration agreement
where that non-signato,lj‘y seeks tol enforce other provisions of the subject contract.
However, However, Plaininﬁffs do not seek remedies on a breach of contract cause of
action, but rather Varion tort-based claims, further analysis of the applicability of
contract construction principals‘is not necessary. | Assuming arguendo, that such

arguments must be addressed, pursuant to Carolina Care Plan, Inc. v. United

HealthCare Servs., Inc,, 'and its progeny, this Court may strike only those clauses that

are unconscionable, ratI:1er than force recission or reconstruction of the entirety of the
parties’” agreement. In pursuit of mutuality of remedies, this Court removes only the
applicability of the Whoie arbitration clause- not the entire contract of the parties. For
the same reason, any méﬁda’ce that the parties be bound pursuant to the Federal
Axbitration Ac’.c isvoid. As the entire arbitration clause is unconscionable, so is any
patent language in Paragraph 7 purporting to bind the parties subject to the FAA.

Furthermore, Defendant’s arguments that this matter is governed by the FAA because



the subject house was produced in ”intérstaite commerce” are unavailing, as such a
connection is merely tangential in light of the fact that the Plaintiffs, South Carolina
residents, bought a house built in South Carolina, and the acts, omissions, and
allegations éf the Complaint all arise from a house built in South Carolina. Plaintiffs
lacked meaningful choice in agfeeing_ to the arbitration clause, and in the instance of co-
Plaintiff David Stover, there is an absence of evidence that he knew of the contract or

arbitration clause at 4ll.

C. Oppressive and One Sided Terms

In examining the nature of the terms of an arbitration clause, the Simpson court
specifically stated that they will continue to abide by precedent es%ab]ishing that a lack
of mutuality of remedy will not invalidate an arbitration agreement. Id. at 32.
However, it also stated that the provision in Simpson’s contract dictating that the
dealer's judicial remedies supersede the consumer's arbitral remedies is “one-sided and

oppressive and does not promote a neutral and unbiased arbitral forum.” Id.

In Ms. Short’s contract, the arbitration clause in Paragraph 7 of the purchase
agreement states that “Don Galloway Homes, LLC may bripg an equitable judicial
proce’ed‘ing against you for an injunction or specific performance for any breach of
unlawful action in connection with your obligations hereunder and this shall not
constitute a waiver of its right to compel all claims that may be asserted against Don

Galloway Homes, LLC to be arbitrated.” If this language deems the company’s remedy



as “superseding” the arbitral remedies of fhe consumer, the court could deem it one
sided and oppressive, rendering it invalid. Moreover, in Paragraph 10 of the purchase
agreement, it appears that the contract excludes implied remedies, including the
implied warranty of habitability.

| Defendants argue that Plaintiff's warranty claims and remedies would be the
same in arbitration as in this state court actioﬁ. However, the plain face of the purchase
agreement, and specifically Paragraph 10, appear to exclude any other warranties.
Based on the plain language of the purchase agreement, Defendant’s argument fails
because of the implied limitation of Paragraph 10 as to other remedies of the Plaintiffs.
Therefore, it is impossible to conclude that the common-law remedies sought by
Plaintiffs in state court would be preserved in an arbitral forum. This implicates

Kirkman v. Parex, Inc. 369 S.C. 477 (2006), where the Court held that when an

attempted disclaimer of the implied warranty of habitability is not (1) conspicuous; (2)

known to the buyer; and (3) specifically bargained for, that such a disclaimer is void.

In Simpson, the court found several aspects of the arbitration clause as |
oppressive and one sided. Not only did the contract elevate the position of the
" company in terms of their remedies, but the terms stated that the dealer’s judicial
remedies would not be stayed during any arbitration proceedings, and any warranty
claims were also precluded from judicial resolution, which happened to be in violation

of federal law Id. at 28-33. .



It is apparent that a blanket exclusion of Defendants” implied warranty of
habitability and an apparent lack of full mutuality of remedies creates different
remedies in pracﬁcal effect for the parties. The contract that the parties are subject to in
this action is one-sided, oppressive, and does not promote arbitral remedies that are

neutral in their effect on the parties.

CONCLUSION

Given that (1) the relevant arbitration provisions are unconscionable and
unenforceable based on the cumulative effect of a number of oppressive and one-sided

provisions (2)that the arbitration provisions fail to meet the standard established in

Simpson v. MSA and its progeny, and/or pursuant to the South Carolina Uniform
Arbitration Act, it is proper that Defendant’s Motion to Compel Arbitration and to Stay

Proceedings, or, Alternatively, to Dismiss is DENIED.

i
AND IT IS SO ORDERED this . | day ofgﬂs;_r\_, 2011 at Orangeburg,

South Carolina.

)é/ElAJE:D?c NGYE
fHbnorable Edgar Warren Dickson
Presiding Judge '
First Judicial Circuit
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STATE OF SOUTH CAROLINA

)  IN THECOURT OF COMMON PLEAS
: . | o "} FOR THE FIRST JUDICIAL CIRCUIT
COUNTY-OF DORCHESTER ) CASENO.09-CP-10-[h03, |
JENINTFER SHORT and Yy ‘ '
DAVID STOVER, )
: ) ,
Plaintiffs, ) COMPLAINT
vs. ) (re: defective construction,
' ‘ ) building code viol(d&ns)é o
LENNAR CAROLINAS, INC, ) =P f; -
DON GALLOWAY HOMES, LLC,and ) jury trial deriinded = #
LENNAR COMMUNITIES OF THE ) =T,
CAROLINAS, INC, , ) FhE o 2
Defendants, ) gel = 9
) 50 £ %
- B
R

COME NOW THE PLAINTIFES, Jennifer Short and David Stover, by and

through their undersigned counsel, complaining of the Defendants herein, and

respectfully allege and show unto this Honorable Court as follows:

-‘PARTIES AND JTURISDICTION

1. Jennifer Short and David Stover (heréinafter “Plaintiffs”) are citizens of

the State of South Carolina, residing in Dorchester Counfy.

2. Plaintiffs are the owners of certain real estate, together with

improvements thereon, commdnly known as 201 Temuco Lane, Summetville, South
Carolina, (hereinafter the “Subject Residence”).

3. Upon  information and belief, Defendant, Lennar C_arolinas, Inc,

(hereinafter “Lennar”) is a company organized pursuant to the laws of Delaware

regularly t-ransactifig‘ business throughout South Carolina, including Dorchester
County.

11



4. At all times relevant lhereto, Lennar was engaged in' the. practice of
designing, developing, b;Jilding, and selling homes in Dorchester County,

5. Upon information and belief, Defendant Don Galloway Hon;tes, LLC,
(hereinafter “Galloway”) is a limited liability cc;mpany organized pursuant to the laws
of Nc->rth Carolina and at all times relevant hereto, was engaged in the practice of
designing, developing, building, ana selling homes in Dorchester County. Upon
information and belief, Lénnar and Galloway entered a partnership or bus‘iness venture
in which they constructed the subdevelopment in which the Subject‘Residenc‘e is-
located.

6. Upon information and .b.elief’, Defen;iant Lennar Communitiés of the
Carolinas-, Inc., is a Delaware corporation which supersedéd éalloWay and Lennar, énd
at all times relevant hereto, was engaged in the fractice of designing, developing,
btﬁlding, and selling homes in Dorchester County as a licensed residential home
builder.b

7.. Upon information and belief, the Defendants, either througit their own
employees or the tise of“subcontractors, designed, developed, constructed and sold the
Subje;:t Residence. |

8. This matter arises out of: the design, development, construction, and sale
of the Subject Residerice, located iﬁ Dorchester County.

9. This Honorable Court has jurisdiction _dver all subject matter alleged

herein and over all parties hereto, and venue is propet in this forum.

12



FACTUAL ALLEGAT‘IONS

10, Plaintiffs hereby mcorégrate the allegations of tﬁe foregoing paragraphs
as if fully restated herein. .

11. Plairiltiffs are the owners of the Subject Resideﬁce.

12. - Deféndants obtained the nécessary building permits which allowed the
Subject Residence to be constructed. As such, Defendants owed a duty to the Plaiﬁtiffs
to construct the residence free from defects, in a good and workmanlike manner and m
accordance with applicable building codes and industry standards.

13. Plamﬁi_"fs, due to recent inVestigaﬁons, have determined that their
residence is extensively damaged, which darr}age. was proximately caused by the
Defendants, their ;lgents, >servant's.,.en.nployees, and/or subcontracto;s. As a direct and
proximate result oif the Défendants’ actions, Plaintiffs have spent and will continue to
expend substantial sums of money in order to renovate and restore the Subject
Residence to ma.ke it safe and habit'able,‘ and in addition thereto, the residence has
suffered a loss in value and depreciation by virtue of the defects and damages. In
addition, Plainﬁf_f.svwil'l be required to expend ‘Substan'tial ‘surn-s' which include, but are
not limited to, the c;)st of the investfgation, the de‘:sign of the repair, the repair itself and
other actual, incidental, consequential, special, direct, and indirect damages all to

. Plaintiffs’ damage in an amount to be determined. As a result of the conciﬁct referenced
herein, Plaintiffs are entitled to purﬁtiv,e damages in an amount to be determined,

14. Notwithstanding that Plaintiffs hé’ve properly maintained the Subject
Reéide‘nce, the consi:ruction defects set forth herein have caused occurrences in the form

3
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-

of leaks, damages, materiai failures, defects, structural deficiencies and errors in design, .-
and failures within the structure which are not readily apparent to one examining the
exteriof surface thereof.

15.  The latent construction defects have resulted in repeated water intrusion '
into the Subject Residence, failure of the compoﬁents of the exterior envelope, failure of
the structural system(s), and other consequential damages. Upon information and
belief, these adverse events have(occgrred each and every year since construction, and
constitute ”“occurrences” and compensable damage;- further, the negligence of each
defendant herein has resulfed in damage to the work of the other subcontractors and
trades and il"l damage to tﬁe Subject Reéidene;e, the Plaintiffs’ property, and the
Plaintiffs” use and enjofment of the Subject Residence. :

~

FOR A FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to all Defendants)

16..  Plaintiffs hereby incorpc')raté the allegations of the foregoing Paragraphs
as if fully restated herein.

17. . The Deferidants, either lby their own empléyees or throuéh the use of
subcontractors, constructed and soid the Subject kesidence. |

18. Defendant.Galloway is, upon information and belief, the holde.r of a South
' Carolina Residential Homebuilder’s license which allowed him to obtain the buﬂding
pemﬁt from the governing municipal.ity thereby enabling the Subject Residence to. be

constructed.

14



19. As a licensed Residential Homebuilder, Defendant Galloway owed a duty '
to the Plaintiffs to exércise due care in the construction of the Subject Residence and to
bﬁild the Subject Residence free fro;n defects an(:i in conformity with all applicable
building codeé, uéing good construction practices.

20. - Defendant Galloway, or its successors, as the license holder, is personally
respﬁnsible for any negligence, gross negligence, incoiﬁpetence, and/or misconduct in
the practice of his profession and of his .Subconira'cto'rs.

21.l At all times relevant herxeto, the Defendants, their agents, servants, '
employees, and/or suchntractor.s' undel;took‘ and were under a (iuty to design and
construct the Subject Residenée in accordance with the ‘applicable .buildi'ng and
dwelling codes, approved construction ﬁians and specifications, and in a careful,
diligent, and workmanlike manner. | |

22.  The Defendants, their agents, servants, elﬁployees, and/ or subcontractors

‘were negligent, careless, reckless, willful and wanton in' failing -to design and/or
éonstruct the Sul?ject Residence in accordance with the applicable building and
dwelling codes, approved construction plans and specifications, and in a careful,
diligent, and workmanlike manner, thereby breacﬁing the aboveareferencea duty by,
but not limited to, the following particulars: ' |
a. In failing to construct the IESi’dEI.’lCE 50 as to prevent leaks of water
. into the interior and, thereby violating the residential building code
" in effect at the time the home was constructed;
b. In failing to install api)ropriate flashings;
c. In failing to adéquately supervise the work of their subcontractors;

5
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d. . In failing to " discover defects .in the work performed by their

subcontractors;
e. In constructing the home in a defective manner; -
£ In failing to construct the home in accordance with applicable

building codes and industry standards;
g In falhng to correct defective work;

h. " In failing to install the s1d1ng in accordance with applicable
building codes, mdustry standards, and manufactarer’ s installation

instructions;

i In failing to install roofing matetials in accordance with applicable
building codes, industry standards and manufacturer’s installation
insttuctions; .

j- In failing to frame the residence in accordance with applicable

building codes and industry standards;

k. In failing to construct the home in accordance to plans and making
structural alterations that have weakened the Subject Residence;

L In failing to properly construct the foundation or prepare the site
for-a foundation;

m.  In failing to use the degree of care and caution that a teasonably
prudent builder - would have used in constructing the Subject

Residence; and

n. In such other fallures that will be shown during the discovery of
this case and at trial.

23, As a direct, foreseeable, and proximate result of the ne'gliggncé and gross
negligence of the Defendants, the Plaintiffs have suffered significant physical damage to
their residence, including shifting walls and floors, constant floor, wall, and finish

damage, loss of structural integrity, as well as diminution in its value. The Plaintiffs

16



have furﬁler been damaged in that they have spent and will contiriue to expend large
suins of money in order to determine the extent of the damage to the structure and to
repairlit. '
24.  'The violation of applicable building codes constitutes negligence per se.
25. The breach of dufy, code violations, and deviatfons from industry
_standards on the part of the Defendénts constitute gross negligence, entitling Plain.tif.fs
to an award of all actual, consequential, and punitive damages. |

FOR A SECOND CAUSE OF ACTION
(Breach of Implied Warranties as to all Defendants)

26.  Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs .
as if fully restated hei'ein. |

27.  The Defendants impliedly warranted that the home would be constructed
in a careful, diligent, and workmandike manner and would be free from all defects.

28.  Certain warranties implied by law arose'out of the construction of the
Subject Residence. |

29.  Those imiplied warranties include, but-are not limited to, the implied
warranty of workmanlike construction, fitness, and merchantability. |

30.  Further, the hnplied warrénty of habitability arises from the sale of the
Subject Residence by the Defendarits to the Plaintiffs.

31. The Defendants have breached these warranties by cOns'tructir.xg and

selling a defective house as set forth above.

N
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32.  These breaches of warranties have damaged the Plaintiffs, in that the
Plaintiffs have suffered significant physical damage to theit residence, inciuding water
intrusion as well as diminution in its value. The i’lajntjffs have further béen da‘maged
in that they have spent and will continue to expend I'arge sums of rn(:"ney in order to
determine fk;e'ex_te’r_lt of the damage to the structu;:e and to répair 1’c

FOR A THIRD CAUSE OF ACTION
(Violation of South Carolina’s Unfair Trade Practices Act as to all Defendants)

"33, Plaintiffs heréby incorporate the allegations of the foregoing Paragraphs
as if fully restated herein.

34,  The Defendants’ conduct constitutes unfair and deceptive %r‘a‘;le practices
and is a violation of the South Carolina Unfair Trade Practices Act, SC Code Ann. § 39
5-lb et seq. Furthermore, the Défendants’ conduct was willful.

35.  The Defendants’ conduct is capable of repetition, and upoﬁ information
and belief, has been repeated.

36.  The Defendants’ conduct affec|ts the public interest.

37.  The Defendaxjts knew or should have known that their actions constituted
unfair and deceptive frade.pra-ctices.

38.  As a direct, foreseeable, and proximate result of the Defendants’ unfair
énd deceptivé trade practices, the Plaintiffs have suffered an ascertainable loss of
money and property.

39.  The Plaintiffs are er.1titled to recover their actual damages, which amount

should be trebled, together with interest and attorney’s fees.

~
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WHEREFORE, the Plaintiffs pray this Hol{orab.le Court inquire into the matters
set forth herein and award judgment in favor of the Pla.inti.ffs against the Defé-ndants,
jointly and severally, as follows: "- |

1. For all actual and lc‘dﬁsequenti;l damages against the Defendants, jointly

>and ;everaﬂy, in an amount to be shown at trial;

2. Por treble actual damages against the Defendants pursuant to applicable

law;
3, For punitive damages in dn amount to .be determined by the trier of fact;
4, For prejudgment interest; |
5. For’ all | attorneys fees and costs 'associate.d with investigating and
pfosécuting this action; zland
6. For all other relief this ﬁonorable Court deems just and proﬁer.
Respectfully submfcted, |

(signature page to follow)

(remainder of page intentionally left blank)
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Dated: June %2009
St, George, South Carolina

" THE LAW OFFIZES,
.’L
By: P

MCROWELL LAW OFFICES

JQHN EDWARD ROBINSON
_S5CB4r No.: 75919
36 Broad Street,
Charleston, SC 29401
- T. 843-723-5152
F: 843-577-4570
Emiail: ]ohn@charlestonlavvoffxce com

OF L.W. COOPER JR, LLC

SC Bar No. 75919

36 Broad Street, *
Charleston, SC 29401
T: 843-723-5152

F: 843-577-4570

LINDSEY W. CCZOPER L IR V/

THURMONT KIRCHNER & TIMBES, P.A.

b S
JESSE &. KIRCHNER ———
SC Bar No.: 70479
MATT YELVERTON
SC Bar No.: 69734
15 Middle Atlantic Wharf, Suite 101
Charleston, SC 29401
T: 843-937-8000
 F: 843-937-4200
Email: ]k1rchner@tkt1awf1rm com

A

Attorneys for.the Plaintiffs
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO.: 09-CP-18-1602
)
JENNIFER SHORT AND DAVID )
STOVER, )
) )
Plaintiffs, ) DEFENDANTS’ MOTION TO DISMISS
VS, ) OR, ALTERNATIVELY, STAY
) THE ACTION .
LENNAR CAROLINAS, INC,DON ) 03
GALLOWAY HOMES, LLC, AND ) =
LENNAR COMMUNITIES OF THE ) =
CAROLINAS, INC. ) -
: Defendants. ) w
) =

{
i

COME NOW the Defendants Lennar Carolinas, Inc., Don Galloway HoI-_—'j]:j'é:s, ‘LLC acctid ;

™o

Lennar Communities of the Carolinas, Inc. (“Defendants™) and hereby file this Motion to

Dismiss or alternatively, Stay the Action.

Defendants move to dismiss or stay this action on the grounds that the claims asserted in

the Complaint, which is attached as Exhibit A, are subject to mandatory arbitration under the

terms of the Purchase‘Agreement dated March 11, 2003 between Plaintiffs' and Don Galloway.'
A copy of the Agreement is appended to this Motion as Exhibit B.

The policy of South Carolina is to favor arbitration of disputes. See Zabinski v. Bright
Acres dssocs., 346 S.C. 580, 596-97, 553 S.E.2d 110, 118 (2001). Therefore, any dispute that
falls within the scope of an arbitration clause must be submitted to arbitration. See Zabinski.,
346 S.C. at 592, 553 S.E.2d at 116 (“Unless a court can say with positive assurance that the

arbitration clause is not susceptible to an interpretation that covers the dispute, arbitration should

generally be ordered.”)

! Lennar Carolinas, Inc. and Lennar Communitics of the Carolinas, Inc. were improperly identified as
defendants in this action, which arises from a dispute between Plaintiff and Don Galloway Homes, LLC. In any
event, the improper naming of these parties does not impact the arbitrability of the dispute. See Int’l Paper Co. v.
Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 417 (4th Cir. 2000).

PPAB 1589238v1
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The Agreement specifies that any dispute arising from or relating to the dispute must be
submitted to binding arbitration. Sée Agreement § 7. Each of the causes of action pled in the
Complaint relate directly to the construction and sale of the residential property thai is the
subject of the Agreement. Therefore, Defendants request that the Court dismiss the action in its
entirety under Rule 12(b)(1) of the South Carolina Rules of Civil Procedure for lack of subject
matter jurisdiction, or alternatively, stay the action pending arbitration anci compelling the
Plaintiffs to arbitrate their claims related to the subject property in accordance with the
Agreement.

Defendants also move to stay this action on the grounds that Plaintiffs have not complied
with the pre-suit notiﬁcgtion requirements of the South Carolina Notice and Opportunity to Cure
Construction Dwelling Defects Act, S.C. Code § 40-59-810 et.seq. (the “Right to Cure” Act).
Pursuant to the Right to Cure Act, homeowners who assert a ciaim against a contractolr'
concerning. an alleged defect in the design, construction, or condition of their residential home
must serve a wriften notice of ciaim on the contractor no later than ninety days before filing the
action. S.C. Code § 40-59-840. The written notice of claim must contain the following: “(&) a
statement that the claimant asserts a construction defect; (2) a description of the claim or claims
in reasonable detail sufficient to determine the general nature of the construction defect; and (3)
a description of any results of the defect, if known.” Id.

If the homeowners fail to provide such notice, the litigation is stayed to allow the
contractor reasonable time to inspect and potentially repair the alleged construction defects. S.C.
Code § 40-59-830. Defendants have never received written notice from Plaintiffs that would
satisfy Plaintiffs’ obligations under the Right to Cure Act. Therefore, this action should be
stayed for the additional reason that Plaintiffs have complied with their notice obligaﬁons under

the Right to Cure Act.

PPAB 1589238v1
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‘ WHEREFORE, the Defendants respecffully request that the Court enter an Order

dismissing or staying the action for the foregoing reasons.

Respectfully submitted,

Oene e M S

Elli¢R. Lesemann
Jenna K. McGee
" PARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301
Charleston, SC 29401

ATTORNEYS FOR DEFENDANTS
DON GALLOWAY HOMES, LLC AND
. . 'LENNAR CAROLINAS, LLC

Charleston, South Carolina
July 27, 2009

PPAB 1589238v1
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STATE OF SOUTH CAROLINA

) IN THE'COURT OF COMMON PLEAS
S L ') FOR THE FIRST JUPICIAL CIRCUIT

COUNTY-OF DORCHESTER ) CASENO.09-CP-10- 1603,

JENNIFER SHORT and ) B
'DAVID STOVER, )

: )
Plaintiffs, ) COMPLAINT
s, ) (ve: defective construction,

. : ‘ _ ) building code viol@&ns)% o
LENNAR CAROLINAS, INC, ) = 5 = %
DON GALLOWAY HOMES, LLC,and ) jury trial demifnded = = 32
LENNAR COMMUNITIES OFTHE ) =T
CAROLINAS, INC, ' ) TR o 2

Defendants. ) gl = W
: ) —r_}'_‘-;:_‘_’{ R ": —}z
: Ty g <
COME NOW THE PLAINTIFFS, Jennifer Shoit and David Stover, by and

through their undersigned counsel, complaining of the Defendants herein, and

reépectfully allege and show unto this. Honorable Céuft as follows:

PARTIES AND TURIQDICTION

1. Jermifer Short and David Stover (heréinafter’ “Plaintiffs”) are citizens of

the State of South Carolina, residing in Dorchester County.

2. Plaintiffs are the owners of certain real estate, together. with

improvements theteon, commonl_y khown as 201 Temuco Lane, Summetville, South
Catolina, (herelnafter the “Subject Residence”).

8.  Upon information and belief, Defendant, Lemmar Carolinas, Inc,

(hereinafter “Lennar”) is a coinpany organized pursuant to the laws of Delaware

regularly transacting business throughout South Carolina, including Dorchester
County.
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4. At all times relevant Ihereto, Lennar was engaged in-the. practice of
designing, developing, b.l-lﬂglihg, and selling homeé in Dorchester County,

5. *  Upon information and belief, Defendant Don Galloway Homes, LLC,
(hereinafter “Galloway”) is a limited liability cémpany organized pursuant to the laws
of North Carolina and at all times relevant hereto, was engaged in the practice of
designing, developing, building, ana selling homes in Dorchester County. Upon
inforthation and belief, Lénnar and Galloway entered a pattnership or business venture
in which they constructed the subdevelopmetit in which the Subject.Residence is
located. ' :

6. Upon information and‘belief, Defen&ant Lennar Communitié;s of the
Cmolims; Inc., is a Delaware corporation which superseded éalloWay and Lennar, and
at all times relevant hereto, was engaged in the practice of designing, developing,
bﬁilding, and selling homes in Dorchester Cotnty >as a iicen‘sed residential home
builder.‘

7. Upon information and. belief, the Defendants, either’thxougﬂfh,eir own
employees or the tise of subcontractots, designed, develoﬁed, constructed and sold the
Subje.ct Residence. | | |

8. This matter arises out of the design, development, construction, and sale
of the Subject Residence, located m Dorchester County.

9. This Honorable Court has jurisdiction over all subject matter alleged

herein anid over all parties hereto, and venug'is propet in this forum.
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FACTUAL ALLEGATIONS

10, Plainﬁff.s hereby incoréorate the allegationé of tixe foregoing paragraphs
as if fully restated herein.

11.  Plaintiffs are the owners of the Subject Resideﬁce.

12, - Defs;_nda'nts obtained the nécessary building permits which'allowed the
Subject Residerice to b',e constructed. As lsuch, Defendants owed a duty to the Plaiﬁtiﬂfs
’ to construct the residence free from defects, in a good and workmanlike manner and in

accordance with applicable building codes and industry standards.

13. Plainﬁffs, due to recent inv.est,i‘gations, ﬁave det‘em?ined that their
residence is extensively damaged, which d;amage. ‘was proximately caused by the
Defendants, their agents, Aservanté.,.erﬁployees, and/or subcontractors. As a direct and
proximate result of the Defendants’ actions, Plaintiffs have spent aﬁd will continue to
expend substantial sums of money in order to renovate and restore the Subject
Residence to make it safe and habitgble, and in addition thereto, the residence has
suffered a loss in value and depreciation by virtue of the defects and damages. In
addition, Plainﬁffs will be required to expend Substan.tial sums which inclﬁde, but are
not limited to, the cost of thevinvesti.gation, the d(;sign of the repair, the repalr itself ana
other actual, incidéntal, consequential, special, direct, and indirect damages all to

. Plaintiffs’ darhage m an amount to be determined. As a result of the conaﬁct referenced
hetein, Plaintiffs are entitled to pﬁrﬁtiv.e dama.lges in ah amount to be determined.

14.  Notwithstanding that Plaintiffs have properly maintained the Subject

Residence, the construction defects set forth herein have caused occtirrences in the form

3
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of leaks, damages, material failures, defects, structural deficiencies' and errors in design,.

and failures within the structute which are not readily af)parent to one examining the
exterio;: surface thereof.

15. . The latent construction defects have resulted in repeated water intrusion
into the Subject Residence, failure of the compoﬁents of the exterior envelope, failure of
the structural system(s), and other consequential damages. Upon information and
belief, these adverse events have occurred each and every year since construction, and

_constitute ;’occur’r‘en'ces” and compensable damage; further, the negligence of each

defendant herein has resulfed in damége to the work of the other subcontractors and

trades and in damage to the Subject Residence, the Plaintiffs’ property, and the

Plaintiffs' use and enjoyment of the Subject Residence. l

FOR A FIRST CAUSE bF ACTION
(Negligence/Gross Negligence as to all Defendants)

16..  Plaintiffs hereby inco,rpératé the aillegations of the foregoing Paragraphs
as if fully restated herein. ' |
17.  The Ijeferidants, either ‘by their own emplc;yees or throuéh the use of
subcontractors, constructed and sc;]d the Subject Residence, -
18, Defendant.Galloway is, upon information and belief, the holde;‘r of a South
' Carolinia Residential Homebuilder’s license which allowed him to obtain the building
pernu;t from the governing municipality thereby enabling the Subject Residence to. be

constructed.
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19; Asa ljcensed Residential Homebuilder, Defendant Galloway owed a duty
to the Plaintiffs to géxércise due care in the con‘stjructioﬁ of the Subject Reside’ﬁce and to
bﬁﬂd the Subject Residence free from defects and in conformity with all applicable
building codeé, usiiig good construction practices.

20.  Defendant Galloway, or its successors, as the license holder, is pérsonallj
responsible for any negligence, gross negligence, inco'r’ﬁpetence, and/ or misconduct in
the practice of his pi'ofession and of his .subconh'a’cto;:s.»

21.. At all times relevant heéeto, the Defendants, their agents, setvants, ‘
employees, and/ ori‘ subc0ntfactoré. undertook and were under a c;,luty to design and
construct the S’ubj:ect Residence in accordance with ‘éhe applicable .building and
dwelling codes, approved construction ;.>lans and specifications, and in a careful,
diligent, and workmanlike manner. | |

22. The Défendan’cs, their agents, Ser\;ahts, exﬁployees, aﬁd/ or subcontractors
were negligent, ca-feless‘, reckless, willful énd wanton ih‘ failing to design and/or
t;onstruct the Subjc;ct Residence in accordance with the applicable building and
dwelling codes, approved construction plans and specifications, .and in a careful,
diligent, and workmanhke manner, thereby breaching the above-referenced duty by,
but not hrmted to, the following particulars: .

a. In failing to construct the residex‘lce 50 as to prevent leaks of water
. ‘into the interior and, thereby violating the residential building code
in effect at the time the home wag constructed;
b. In failing to install ‘apéropriate flashings;
c Ini failing to adequately supervise the work of their subcontractors;

3
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d. . In failing to 'aiscover defects .in the work performed by their

subconiractors;
e. In constructing the home in a defective manner; -
£ In failing to construct the home in accordance with applicable

building codes and industry standards;
g In falhng to correct defective work;

h.  In failing’ to install the siding in accordance with applicable
building codes, industry standards, and manufacturer’ s installation

instryuctions;

i In failing to install roofing materials in  accordance with applicable
building codes, industry standards and manufacturer’s installation
instructions; -

j. In failing to frame the residence in accordance with applicable

building codes and industry standards;

k. Infailing to construct the home in accordance to plans and making
structural alterations that have weakened the Subject Residence;

L. In failing to properly construct the foundation or prepare the site
for-a foundation; .

m.  In failing to use the degree of care and caution that a reasonably
prudent builder -would have used in constructing the Subject

Residence; and

n. In such other failures that will be shown during the discovery of
this case and at trial.

23.  As a direct, foreseeable, and proximate result of the negligence and gross
negligence of the Defendants, the Plaintiffs have suffered significant physiéa‘l damage to
their residence, including shifting walls and floors, constant flpor, wall, aI.1d finish

damage, loss of structural integrity, as well as diminution in its value. . The Plaintiffs
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have furt:.her beén damaged in that they have spent and wﬂl continue to expend large
sums of money in order to determine the extent of the damage to the structure and to
repair-i-t. ' |
24, The vﬁo]ation of applicable building codes constitutes negligence per se.
25.  The breach of duty, code violations, and deviations from industry
_standards on the part of the Defendaints constitute gross negligence, entitling Plain.tiffs
to an award of all actual, consequential, and punitive damages. |

FOR A SECOND CAUSE OFACTION
(Breach of Implied Warranties as to all Defendants)

26.  Plaintiffs hereby i_ncbrpbr'ate the allegations of the foregoing Paragraphs .
as if fully restated he:l‘eiﬂ.

27.  The Defendants implie_dly warranted that the home would be constructed
in a careful, diligenf, and workmanlike manner and would be free from all defects,

28.  Certain warranties implied by law arose out of the construction of the
Subject Residence. |

29.  Those.implied warranties include, but are not limited to, the implied
warranty of workmanlike construction, fitness, and merchantability.

30, Furthér, the implied Wérra{nty of habitability arises from the sale of the
Subject Residé‘nce by the Defendarits to the Plaintiffs,

31. The Defendants have breached these warranties by c'ons’truct'ir.ig and

selling a defective house as set forth above.
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32,  These breaches of warranties have damaged the Plaintiffs, in thqt the

" Plaintiffs have suffered significant physical damage to their residence, including water

intrusion as well as diminution in its value. The Plaintiffs have further been damaged )
in that they have spent and will continue to expend large sums of money in order to
determine the extent of the damage to the structute and to repair it.

FOR A THIRD CAUSE OF ACTION
(Violation of South Carolina’s Unfair Trade Practices Act as to all Defendants)

33,  Plaintiffs hereby incorporate the allegations of the foregoing Paragraphs
as if fully restated herein. ' -

34, ' The Defendants’ conduct constitutes unfair and deceptive :ﬁ‘a'de practices
and is a violation of the South Carolina Unfair Trade Practices Act, SC Code Ann, § 39-
5-1b et seq. Furthermore, the Défendants’ conduct was willful.

35.  The Defendants’ conduct is capable of repetition, and upoﬁ information
and belief, has been repeated.

36, TheDefendants’ conduct affec‘ts the public interest.

37.  The Defendants knew or should have known that their actions constituted
unfair and deceptive trade pra.ctices. ‘

38.  As a direct, foreseeable, and proximéte result of the Défendants’ unfair
énd deceptivé trade practices, the Plaintiffs héve suffered an ascertainable loss of
money and property.

39.  The Plaintiffs are er.xtitled to recover their actual darnages, which amount

should be trebled, together with interest and attorney’s fees.
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WHEREFO%{E, the Plaintiffs pray this HOn‘orab-le Court inquire into the matters
set forth herein aﬁd award judgment in favor of the Pla.int'Lffs against the Deféndants,
joiﬁt]y and severaliy, as follows: :

1. For a;l actual and céﬁéequentigl damages against the Defendants, jointly

and s';‘everally, in an amount to be shown af trial;

2. For tfeble actual damages against the Defendants pursuant to applicable

'IaW; |
3. For punitive damages in an amount to be determined by the trier of fact;
4,  For 'pq:ejudgment interest;
. .

B, Far’ éll attorneys fees and costs ‘associated with investigating and
pfose@ting this action; and
6. For all other relief this Honorable‘ Court deemis just and proper.

Respectfuily subnﬁfted,

(sighature page to follow)

{remainder of page intentionally left blank)
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Dated: June %2009
St. George; South Catolina - MCROWELL LAW. OFFICES
ImEDWARD ROBINSON
) No.: 75919
. 86 Broad Street, -

Charleston, SC 29401

T: 843-723-5152

F: 843-577-4570
Erttail: john@charlestonlawofﬁce com

" THE LAW OFFIZES.OF L.W. COOPER JR, LLC

By {_~ Ladorfons * '
" LINDSEY W. CCEOPER ]R\{/

SC Bar No. 75919

36 Broad Street, *
Charleston, SC 29401
T: 843-723-5152

F: 843-577-4570

s

THURMOND KIRCHNER & TIMBES, P.A.

JESSE &. KIRCHNER ——
SC-Bar No.: 70479
MATT YELVERTON
SC Bar No.: 69734
15 Middle Atlantic Wharf, Suite 101
Charleston, SC 29401
T: 843-937-8000 .
. F: 843-937-4200
Email: ]klrchner@tktlawﬁrm com

Attorneys for the Plaintiffs

11
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STATE QF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FOR THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER . ) CASE NO. 09-CP-10-1602
JENNIFER SHORT and
DAVID STOVER,
CERTIFICATE OF SERVICE

Plaintiffs,
vs,

LENNAR CAROLINAS, INC,
DON GALLOWAY HOMES, LLC, and
LENNAR COMMUNITIES OF THE
CAROLINAS, INC,

" Defendants.

et e e e e N e e e S i e

Icertify that the Summons and Complaint were served on June 17, 2009 by
Certified, Registered, Return Receipt Requested Mail to the following:

CT Corporation System

Lennar Communities of the Carolinas, Inc
75 Beattie Place, 10t Flr.

Greenville, SC 29601

CT Corporation System
Lennar Carolinas, LLC
75 Beattie Place, 10t Hlr.
Greenville, SC 29601

CT Corporation System
Don Galloway Hortes, LLC -

75 Beattie Place, 10t Fi. Ej (f ( W
Greenville, SC 29601 LA

Tammy Cartrett

Charleston, South‘ Carolina
June 17, 2009
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’ T W v ®H
14120 Ballantyne Corporate Flace = M&M’ ~

: G Loté# Block#_____
Sl s . - DON GALLOWAY HOMES Page_|__of '
(704) 542-8300

ALERNAR COMPANY

. / ' SALES CONTRACT SPECIFICATIONS

PURCHASER Jennider L, e val ‘Z‘ Tvdd A Sojex

PRESENT ADDRESS _(5% Orcum:i)fhxml %28 : s\
Home pHone @71 120 wone _(04lp - 2478/ Al -lgzl =
PROPERTY PURCHASED 1] AT I.VE ! e
community_JAu Creey : pan QLY lelon

Tveetoan _(_arWerdioral Loan amount__ {471, a0
LENDER

GARAGE: QS zﬂa QNONE  ROOM OVER GARAGENZYES GNO
SPECIFICATIONS: QCAROLINA 0 AMERICAN

FOUNDATIONNGYSLAB 0 CRAWL
%EHITAGE 0 CLASSIC

‘ O BASEMENT
\%‘\LL VINYL SIDING QI PARTIAL BRICK FRONT QFULLBRICK FRONT QOTHER
OTHER .
Base Price ’ . . -
OPTIONS: Wlu&(f, \m’fh : S : (WQZED;W
ec. S
Wordlwining — Frenlace T
Golo. carcd” Tl 1725
%)u Wirdaal. 4%
e \ond 21502
wonave. ' ol kad
Magle, (dbner i g

1H0p®

O(Uai\am% M()m% {07 _

$
$A
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

-

Total Pric'e: $ \m.‘ ﬁ\l’kd}

» ONLY OFTIONS AVAILABLE IN THE COMMUNITY IN WHICH THE HOME IS PURCHASED ARE ALLOWABLE.

« CHANGE ORDERS: THERE WiLL BE NO CHANGE ORDERS ACCEPTED AFTER SEVEN (7) CALENDER DAYS FROM THE SIGNING OF THE CONTRACT BY THE
PURCHASERS, DURING THE FIRST SEVEN (7) DAYS, CHANGES (TO ADD OR DELETE OFTYONS ONLY) WILL BE REVIEWED BY DON GALLOWAY HOMES TO
DETERMINE IF THEY CAN BE DONE ACCORDING TO THE STAGE OF CONSTHUCTION OF THE HOME. AFTER EXPIRATION OF THE ABOVE MENTIONED SEVEN

{7) DAY TIME PERIOD, IT IS AGREED AND UNDERSTOOD THAT ANY CHANGE ORDER APPROVED AND ACCEPTED BY DON GALLOWAY HOMES MANAGEMENT
WILL HAVE A CHARGE OF $300.00 : .

+ COLOR SELECTIONS MUST BE SPECIFIED WITHIN SEVEN (7) DAYS OF CONTRACT ACGEPTANCE DATE. COLOR SELECTIONS NOT SPECIFIED WITHIN THE
TIME LIMITATIONS WiLL BE DETERMINED BY DON GALLOWAY HOMES, LLC. SOME SELECTIONS MAY BE DISCONTINUED AND UNAVAILABLE AT THE TIME OF
_ INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEW SELECTION AND NO CHARGE WILL APPLY. PURCHASER UNDERSTANDS DYE-LOT COLOR

VARIATIONS MAY DCCUR WHICH ARE BEYOND THE CONTROL OF DON GALLOWAY HOMES, LL.C OR THE MANUFACTURER, THERE I3 A $300.00 FEE FOR ANY
CHANGES MADE AFTER THE ABOVE MENTIONED SEVEN (7) DAY PERIOD.

THE ABOVE SALES PRICE INFORMATION HAS BEEN COMPLETELY FILLED IN, REVIEWED, AND ACCEPTED, WE HAVE REVIEWED AU OF THE ABOVE AND
AGREE TO ITS ACCURAGY AND TS TERMS: AND TO THE ATTACHED DECORATING SELECTION SHEET. :

Q.anJL YN 4 Aot -
PURPHASERL.

o

©2002 #10181

{VALID ONLY WHEN SIGNED BY AN OFFICER)
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EINANCIAL CONCESSIONS ACKNOWLEDGEMENT

Don Galloway Hormes agrees to pay up to $(}ﬁ_@ﬁ_ towards non-recurring closing costs and loan
Please Initlal  origination fee when Buyer uses Universal American Company. By dolng so, Don Galloway Homes
Here " reserves the right to choose the closing attomey.

This Is to give you notica that Don Galloway Homes has a busii relati ip with Uni Amerit

Company. Don Gall
Homes and Universal American Company are both wholly owned subsidiaries of The Lennar Group. Because of this relationship,
. this referral may provide Don Galloway Homes a fimancial or other benefit,

2

epgctors, product delivery, trades and
Please Initial circumstances beyond our c 0l, can affect the construction Sthegule.

Here

Closing dates and fi re scheduled by Don Galloway Homes' corporate office=The sales consultant and project

manager do nolsthedule closing dates.

Wa do our best to complete each home on schedule while at the same time maintalning our swndard of high
quality,

* If you are purchasing a home with a contingency contract, your start date will be given when the conlingancy has

been removed and loan approval has been recelved. /
TREE AND LAWN POLICY

This Is to acknowledge receipt of Don Galloway Homes' Tree and kawn Established Policies, As stated
thereln, it is heraby understood and agreed that:

A. ltis Don Galloway Homes' policy to remove onl
trees within approximatel feet of the rear or 10 feet

se trees affected by construction. In this regard, any
m the sides or front of the hames, or of any water, gas or
preserve the natural beauty of your ho

B. All stumps and debris from cle; ot will be removed from the lot

' Please Initial c. D.L.zrlng constructionit is 3 ulpment io. Qig basements, back fill the fdundation and
Here

areas, with a tree woupetompound. Don Galloway Homes will not be respéhsible for the loss of any tree resulting
from machine damage or by changing \hg grade of the lot, nor will we remove any after occupancy unless
agreed to in writing before the closing * ™"

D. Yards will be tractor gradeﬂ, seeded, ferilized and strawed before ciosing. Maintenance of the yard and
shrubs will be Don Galloway Homes' responsibility until closing. Regrading, re-sowing, aeration, maintenance and
watering of the yard and shrubs after closing s the responsibility of the homeowner,

HOME ACCESS ACKNOWLEDGEMENT

Please Initial Due to OSHA Regulations and a genuine concern for the Buyer's safety, the Buyer shall be provided access to the
Here _property before closing only upon prior reasonable notice and request to the Seller, and only when accompanied by
an authorized représentative of the Seller and subject {o such furiher, reasonable restrictions as may ba imposed by
the Seller. Buyer otherwise shall be prohibited access of any typs to the property prior to transfer of title, personally
or through any representative. Seller hereby disclaims liability for any and all loss, damage or injury which might
arise from any access or visit to the property by Buyer, friends, family members, agents or representative.
FULL DISCLOSURE STATEMENT .
)E’lease Initial The purchaser acknowledges that the written text of this Purchase Agreement represents the full intent of the pames
Here . involved.

;[( No promises, ropresentations or guarantees, sither verbal or written, other than what is contained in the

Purchase Agreement, have been made at this time, In_additlon, at ho time in the future should the purchaser_
accept any promlses. representations or guaraniees, exsept those made in writing.

Date5 M 05 Sales Consulta

Buyer

Buyer Sales Manager

OFFICE COPY ~
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DSﬁ Galloway Home:';

A Lennar Company

Financial Concessions Acknowledgment

S/D Lot and Block # t (S Purchase Agreement Date % -A / 7 é

Property Address . )0} [y Emeed (one.

Don Galloway Homes agrees to pay the foHoWlosing Costs:

2% Origination Fee, Credit Report, Tax Service fee, Flood Certification Fee, Attorney’s
Fee (assuming our Attorney is used), Title Insurance, Recording Fees, Survey (if DGH
approved surveyor used).

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve
the Mortgage Lender.

Any other closing costs, including but not limited to, discount points, lender junk
fees Underwriting fees, application fees, and ect.) morigage insurance, prepaid items (insurance and taxes),
and interim interest, Shall be the sole responsibility of the Buyer.

Southem Trust Mortgage, Inc. Homeowners Mortgage, Inc.
Kristen Lavelle Larry Luzader

Phone 843.416.1152 Phone 843.763.2008

Cell  843.224.4062 . ' Fax  843.763.2445

Fax  843.416.1166

Bank of America " Mortgage Trust Group
Carl Wolff I . * Ray Marcoux

Phone 843.745.8341 Phone 843.388.8400
Fax  843.745.8429 Fax  843.388.8040
Closing Attomey

Lisa Wolff Herbert

Phone 843.849.0888
Fax 843.849.0889

BuymM,Zj ‘77_0”%/(\ Date }-27—33

Buyer : Date
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REQUEST FOR START ' ‘

PLAN AR L dpu
JOBNO._#' 27

Date; ﬁ?/. ! p2—

Spec. Houss .._Contract House &Dale @slng Dale
Community, Dy & e di Sales Agent,

Address_ 20 Fertico tol_2~7Block -
PLAN SPECIFICATIONS:
Heritage / Classlc Custom

Garage: None___-_ One. * Tm% Side Lc@ndosed

e _Referto AddendumlChange Onders for Contract House
________Re(er to Optlans listed below for Spec. Houses ’

1. Lee. Copra - Price___{g02
2. Deliye Bate Y Price__ 2239
3. Wooed faral E.LE Flae - Price__z 250
4, - S - Price
.8, ol M Prce__Z 43
6. B wondet/ ) Piice, 450
7. St 52 an—o] ~ Price_ 2 727D
8. ML ropomit ) ieh {o Price__ 420
B Base Price _’[Zé_ﬁ____ Totaf Optlon Price___.
Total Sales Price __242721% 2-C
Color Selection: Ordered Altached_ To Follow.
Plot Plan: Ordered Recelved
Building Permit Number, e Déte
Plans/Specs/and Purchase Onders Recelved «
Release Dats e g r /L
Sales Agent Dale

Additonal Comments;,
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oo e \CE OF TS DECUMENT. HAS A COLDRED AA

THE NATlONAL BANK OF SOUTH CARCLINA

LISA WOLFF HERBERT ATTORNEY AT LAW CHARLEBTON, 6C 20402
REAL ESTATE TRUST ACCOUNT " - . -
864 LOWCOUNTRY BLVD . : - 67-_627532
M. PLEASANT, SC 28454 : : ' :
- (843) 6490883 .

S}A;‘ng g};‘E _b_o_n Galldvlay Home,s; LLC, A Délawaré LLC o

74229

May. 09, 2003 -

. $+193.243.737

g © ** One Hundred Nlnety Three Thousand Two Hundred Forty Three and 73/100

Don Galloway Homes LLC, A Delaware LLC

DOLLARS

MEMO v . . ' -
’ .Cash to Sellerd3-567 - - : CoN
’ Q7L 22 que I':l;] 53 200EBE ¥P0750870L0 b

{8} SECURY FEATURES INCLUDED, DETAILS ON BACK. (T) B
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A. Settlement Statement

U.S. Departmant of Housing
and Urban Developmenl PO

B. Type of Loan

._OMB Nao. 2502-0265

File Number
03-567

1. ] Fra
4. [Jva

2. ] FmHA
5. [] conv. Ins.

3. [ conv. Unins

Loan Number
0302207

Morigage Insurance Case Number

C. NOTE:This form Is fumished to give you a statement of actual settlement costs. Amounts paid to and by the setllement agent are shown.
Hems marked "p.o.c” were pald outside of closing; they are shown hers for informatlonal purposes and are not induded In the totals.

D. NAME AND ADDRESS OF BORROWER: David A. Stover
201 Temuco Lane, Summervlile,

Jennifer L. Short

SC 29483 201 Temuco Lane, Summoerville, SC 29483 ,

E. NAME AND ADDRESS OF SELLER: Don Galloway Homes, LLC, A De

laware LLC

11230 Carmel Commons Bivd., Charlotte, NC

F. NAME AND ADDRESS OF LENDER:

Homeowners Mortgage Enterprises, Inc,

2530 Devlna Street, Columbla, SC 29205

* G. PROPERTY

> 201 Temuco Lane

LOCATION: Summerville, SC 29483
H. SETTLEMENT AGENT: Lisa Wolff Herbert, PA

PLACE OF SETTLEMENT: 864 Lowcountry.Blvd,, Sufte C, Mount Pleasant, SC 29464

TIN: 58-2312670
\. SETTLEMENT DATE: 05/09/2003 I RESCISSION DATE:
J. ‘SUMMARY OF BORROWER'S TRANSACTION K. SUMMARY OF SELLER'S. TRANSACTION
P s bt B M Al A AN LA A LML AL o L I

100. GROSS AMOUNT DUE FROM BORROWER:

400. GROSS AMOUNT DUE TO SELLER:

101, Conlract Sales Price $187,214,00

401. Contrect Sales Price $197,214.00

102, Personal Property

402, Personal properly

103. Settements charges to borrower; 403,
(from line 1400) $5,316,82|

104. 404,

105, 405, -

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
104. Cily/town laxes

ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:

_408. Clty/town Taxes

o -

107. County Texes

407. County Taxas

o

108. Asgessments

408, Assessmenis

o

109, 409.
110, 410,
1. a1,
112, a1z

120. GROSS AMOUNT DUE FROM BORROWER: $202,530.82

420. GROSS AMOUNT DUE TO SELLER: $197,214.00

200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER:

-} 500, REDUCTIONS IN AMOUNT DUE TO SELLER:

201, Dapusit or samest monsy $500. 00 | 501, Excess deposit (see Insiruciions) $500. 00
202, Principal amount of new loan(s) $201,376.00|502 charges lo seller (fina 1400) $3,306.44
203, Exisling loan(s) taken subject to 503, Existing loan(s) iaken subject io
204, 504. Payoff of first morlgage loan
205. 605. Payoff of second morigage loan
208, 508, . . : ..
207, 507,
208. 508,
200. 508, -
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
210 CltyRlown taxes o 510. Cltyltown taxes o
211, County taxes 01/01/2003 '  057/09/2003 $163.83]  511. County laxes 01/01/2003 Y | 05/09/2003 $163.83
212, Assessmenls o §12 L
213, . 513,
214, . 54,
25 . . 515,
218. " 54B.
217: . 517,
- 218, 518,
710, 518,
20, 1ONS
= sormower: || soeons. b T DU o SR $3,970.27
300. CASH AT SETTLEMENT FROM/TO BORROWER: 600. CASH AT SETTLEMENT TO/FROM SELLER
301. Gress amount due from borrower (line 120) i $202.5130. 821601, Gross amount due to seller tline 420) | s$197,214.00
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HUD-1 (Rev. 3/86) ‘OMB No. 25020265

L R SETTLEMENT CHARGES

700. TOTAL SALES/BROKER'S COMMISSION : PAID FROM PAID FROM
BASEDONPRICE  $197,214.00 e %= BORROWER'S SELLER'S

_FUNDS FUNDS
DIVISION OF COMMISSION (LINE 700) AS FOLLOWS: . AT AT

o o - : M _SETTLEMENT |  SETTLEMENT

702 - - . o )

03 ¢ b R e

04, [ )

705. Commission pald vl seltiement T
705. Deposit Held by Galloway 5500

800. [TEMS PAYABLE {N CONNECTION WITH LOAN: i
801. Loan arigination foo 0.5000% o Homeowners Mortgage Entorprises, ) ’ $1,006,88

B02. Loan discoun| % lo Hompowneors Moxtgage Enterprises,
803, Appralsal fee to: Homeownexrs Mortgage Enterprises, Inc.

804. Credlt repord ta: Homaowners Mortgage Eaterprises, Ina. !
B0S. Lender's inspection fee  Jomaownexs Mortgage Enterprises, Inc. '’

B0B. Morigape Insurance applicalion fee lo Homeownexs Mortgage Enterprises, Ina.
807. Assumption lee  Homeowners Mortgage Eanterprises, Inc, ',

808. Application Fee to Homaowners Mortgage 5 5495.00
809. Tax Sexvice Fee to Trats CL - . L - - $80.00
810, Flood Cert. Fee to FDSI : $30.00
811, Express Mail Fee to Homeowners Maztgage - . . $37.00

800, ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE:

901. Iniarast from 05/09/2003 to. 06/01/2003 - @ © $31.72)day - . $729.56

502 Morigage Insurante premium for mos. lo .

903, Hazard insunence premium for p 1.00yn. o Faxm Bureau. k L $932.39

904, Flood insurance premium for ys. o

905, Rural Housing Fee K . $3,020.64

7000, RESERVES DEPOSITED WITH LENDER:

1001, Hazard insurance 3,00 months @ j - .$77.67 permonih - . $233.01

1002, Morigage Insurance monhs @ per manth

1003, Cliy propesty laxes - months € ot . - permonth

1004. County properly faxes 8. 00 months @ $38. 75 permonih $310.00

1005. Annua! esceasmants . months @ . N - . *. parmooth

1005, oo Insurance months @ | pes month

1007, months @ 1 permonth -

1008, manths @ pef month

1009, Aggregate Accounting Escrow Adjustment . i ($193.79)

T100_ TITLE CRARGES! -

1104, Selifemnent ar dlosing lee o Lisa Wolff Hexbert . $300.00

1102 Abslract or titfe search to. N '
- 1103, Tille exarminalon lo

1104. Titte insurenca bindar 1o

1105. Documen! preparation lo~ Lisa W. Herbext (POC)

1108, Notdry foes lo |

1407. Allornay's fees lo )
(mcludes above llems Numbers: - )

1108. Titla Insurancs to Port city Title Insurance '~ . g . ’ . - $528.50
(mclu&és above ilams Numbars: P A . . )

1108. Lender's coverngs $528.50 ( $201,376,00 }

1110, Owmer's coverape L0 N .$197,214.00 }

1111, PCT 603 / LTIC 40% (Binder Included)

1112, Express Mail Package to Homsowners Moxtgage N $17.50

1113, Express Mail Proceeds to Sellexr $17.50

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES:
1201, Recording fans; Dwed $11.00 ; Mortgage $22.00 ; Roloases . . $33.00
1202. Cily/county tax/stamps: Deed $730, 75 : Morigege - $730.75
1203, Slate lax/stamps: Deed . 1 Morlpegs
1204,

1205,

1300. ADDITIONAL SETTLEMENT CHARGES: -
1301, Survey to Hlelson. & Assoa. (POC-S)

1302. Pest Inspection o Elams Pest (POC) K
1303. Mers, Reglstration Fem to Nomeowners R . L0 . $3.55
1304, 2003 dues to P.lum Creak HOA $226.56
1305, 2-10 Warranty | | L R ki . . - . $84.61
1308.
1307,

1400. TOTAL SETLEMENT CHARGES $5,316.82 $3,306. ¢4
| have il d the HUD-1 and lo !he best of my knowledga and bellel, It is a tua & I acturate statement of all receipts and disbursements mada

on my awﬂ\%«% furlher cerllfy that | have recelved a copy of the HUD-1 Sememar{/s tement. 7 ’ , /‘ y.
y -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIRST JUDICIAL CIRCUIT

e S g

COUNTY OF DORCHESTER CASE NO. 09-CP-10-1602
JENINIFER SHORT and
DAVID STOVER,
Plaintiffs, PLAINTIFF'S OPPOSITION TO
DEFENDANTS’ MOTION TO
V. DISMISS, OR ALTERNATIVELY,
| STAY
LENNAR CAROLINAS, INC, THE ACTION

DON GALLOWAY HOMES, LLC,
and LENNAR COMMUNITIES OF
THE CAROLINAS, INC,

Defendants.

L N N N N A T T A Wl N T S i St

The Plaintiffs respond in opposition to Defendants Lennar
Carolinas, Inc., Don Galloway Homes, L.LC and Lennar Communities of
the Carolinas, Inc.’s (“Defendant” or ”befendant’s") Motion to Dismiss or
Alternatively, Stay the Action, and request that the Court deny
Defendant’s Motion to Dismiss fo;; the reasons stated herein.

As Plaintiffs have previously conceded in conference with counsel
for the Defendants, the Defendants are entitled to a 90-day stay in this
| litigation pursuant to the Right to Cure Act, 5.C. Code § 40-59-810 et. seq.

Plaintiffs do not object to the Defendants exercising a clear statutory
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procedural right granted to them, and therefore do not oppose

Defendants” requested relief in the motion as to a stay of this litigation.

GROUNDS FOR OPPOSITION
Plaintiffs strongly oppose Defendants” attempts to dismiss this
action on the basis that it is subject to binding arbitration. Plaintiffs
contest this dismissal on two separate grounds, pursuant to South Carolina
case law:

'1. The Arbitration Clause in the Puxchaee Agreement is adhesive, |
unconscionable,'mcomplete and unenforceable in this action, and
dismissal of this action in order to arbitrate is improper. The Plaintiffs
show that the Arbi’a'ation Clause is part of an adhesive form agreement,
that they had no real choice of terms in the Purchase Agreement, and that
facially, the co-Plaintiff David Stover is not bound by these terms, because
~ he did not sign the Purchase Agreement.

2. The Purchase Agreement conforms to the Simpson Grounds for

invalidating a provision requiring arbitration, and therefore, dismissal of

this action to arbitrate is improper. Pursuant to Simpson v. MSA of

Myrtle Beach, Inc., 373 5.C. 14 (2007) and its progeny, the Shorts are not

subject to the arbitration clause in the Purchase Agreement because they

are not commercially sophisticated parties, the purchase agreement was

2
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hastily and/or arbitrarily executed as is evident from Defendant’s exhibits,
and Plaintiffs did not have the benefit of counsel or negotiation in making

a major purchase that fundamentally limited their legal rights.

ARGUMENT

I. The Arbitration Clause in the Purchase Agreement is Adhesive,
Unconscionable, and Incomplete, and is therefore Unenforceable
in this Action.

South Carolina favors the arbitraﬁonr of disputes, but only so long as
certain requirements are met by the parties when entering into an
arbitration clause, and oniy so0 long as the language and mutual promises
contained in the arbitration clause itself meet certain guidelines. Simpson

v. MSA of Myrtle Beach, Inc., 373 5.C. 14 (2007). An arbitration clause

contained in a contract may therefore be unenforceable on the same
grounds as a whole contract, including unenforceability on the grounds of
unconscionability. _

In Souﬂl Carolina, unconscionability is dgfined as “the absence of
meaningful choice on the part of one party due to one-sided contract
provisions,.together with termé that are so oppressive that no reasonable
person would make them and no fair and honest person would accept

—

them.” Id. at 25 (citing Carolina Care Plan, Inc. v. United HealthCare

Servs., Inc,, 361 S.C. 544, 554 (2004)). If a court as a matter of law finds any
; _
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clause of a con&act to have be;en unconscionable at the time it was made,
the court may refuse to enforcie the unconscionable clause, or so limit its
application so as to avoid any%unconscionable result. Id.; S.C. Code Ann. §
36-2-302(1).

.The Purchase Agreemeéxt signed by Jennifer Short and
representatives of Don Gallovéray Homes is a form agreement; None of the
terms of the agreement relateél to legal remedies were negotiated by the
parties. The Purchase Agr.eenéwnt is missing the signature of the co-
purchésér purportedly bounci by the lggal terms and conditions contained
in the Agreément. The Purchfase Agreement Arbitration Clause is facially
adhesive, in that its terms W(ﬂ%‘é not‘bargained for by the partiés.

Moreover, informed coilsent to arbitrate is facially lacking in this
Purchase Agreément becauseéthe co—purcha;sor and co-plaintiff, David
Stover, did not sign the agreeinent, yet Don Galloway Homes, Inc.,
allowed the sale to proceed dfespite this obvious deﬁciency. While another
party may have been engageci to bargain on his behalf, the agreement of
the parties on the Purchase Aigreement does not reflect what, if any,
knowledge, Mr. Stover had of the rights he was forfeiting under the

Arbitration Clause.
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II. The Plaintiffs” Purchase Agreement Conforms to the Simpson
Grounds for Invalidating a Provision Requiring Arbitration.

. In Simpson, the court analyzed an adhesion contract for the sale of an
aﬁtomobile. While tﬁe court first noted that such contracts are ;standard in
the qutomobile industry, it also stated that this contract involved a “vehicle
intended fbr use as Simpson’s primary transportation, which is critically
important m modern day society.” Id. at 27. It also found that Simpson
did not possess the business judgment necessary to ”underst;and the
implications of the arbitration agreement,” and she did not have a lawyer
present when she signed tfle document. Id. Furthermore, the court noted
that the contract was “hastily” presented for signature. Id. |

Addiﬁona]ly, the arbitration clause in the coniract in dispute in
Simpson was embedded within the small print and was deemed
“inconspicuous” by the court. Id. Based on the foregoing, the court found
that Sixhpson-lackea a meaningful choice in agreeing to the arbitration
clause. Id. at 28.

The Purchase Agreement in this case contains boilerplate language that
provides scant evidenée of the magnitude of the Shorts” purchase. Cursory
‘teview of the document shows that none of the essential arbitration terms
offer a blank area for the addition or modification of terms. There is no

area for the parties to initial. Moreover, as previously indicated, the

5
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Purchase Agreement was deemed valid by Lennar even though the co-
plaintiff and co-purchasor, David Stover, did not sign off of the agreement.
" This pre-printed form purports to have governed the purchase of their
home, while simultaneously vpidihg their right to a trial by jury. The
contract purports to eliminate any ren;edy to the Shorts for construction
defécts, while reserving'equitéble rights to Defendants and apparently,
disclaiming all of the builders’ statutory warranties, including the
warranty of habitability. |
Plaintiffs assert a home purchase is the greatest purchase most
Americans make in their life. Home ownership may be deséribed asa
matter that essential to our society, and even more significant thén the
vehicle purchase dispute raised in Simpson. In the case of the Shorts, it was
their first home purchase, yet during this life- and status-altering event,
Plaintiffs are alleged to have permanently given up fundamental rights,
even ’diough one of &1e Plaintiffs did not execute the Purchase Agreement.
Another factor weigin‘ng against enforcement of the arbitatrion clause in
the Purchase Agreement is the commercial sophistica-tion of the Plaintiffs.
The Plaintiffs are not commercially-sophisticated parties. This property is
the Plaintiffs’ first home, and their first attempt at a home purchase. Frdm

the appearance of the contract, Plaintiffs were dealing with an agent of

6
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Don Galloway Homes, not an independent realtor, and similarly, it
appears no lawyer (or informed, non-interested party)‘ was present when
Plaintiffs entered into the purchase agreement, and ostensibly, the
arbitration clause. Any agent of Don Galloway homes would have been
.on inquiry notice that this was the first home purchase for Plaintiffs and
that they are not intimateiy knowledgeable of real estate, commercial, or
construction law.

.Lastly, the incompleteness of the purchase agreement speaks for
itself as to the arbitrary and hasty manner in which the parties reached
agreement. The form is facially incomplete. It contains information
scrawled in by a Lennar agent.

CONCLUSION

For the ab'ove reasons and those that may be presented in oral

argument, Plaintiffs fesi)ectfu]ly request that the Court deny the

Defendants” Motion to Dismiss.
"
n
m
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) .
COUNTY OF DORCHESTER ) FOR THE FIRST JUDICIAL CIRCUIT
JENNIFER SHORT AND DAVID STOVER, )
) C.A.NO.: 09-CP-18-1602
Plaintiffs, )
)
vs. )
) DEFENDANTS’ MEMORANDUM IN
LENNAR CAROLINAS, INC, DON ) SUPPORT OF MOTION TO STAY THE
GALLOWAY HOMES, LLC, AND LENNAR ) ACTION AND COMPEL ARBITRATION
COMMUNITIES OF THE CAROLINAS, ) .
INC., . ' )
)
Defendants. )
)

y

Defendants Lennar Carolinas, Inc., Don Galloway Homes, LLC, and Lennar Corﬁ'ﬁ}ﬁniﬁiés‘ of thg /

2
n.

submit this Memorandum in Support of their Motion to Stay the Action and Compel Arbitratio

BACKGROUND

This action involves allegations of defects in the construction of a single-family residence located
in Dorchester County, South Carolina (the “Property”) that is owned by Plaintiffs Jennifer Short and
David Stover (“Plaintiffs”). The squect residence was constructed and purchased pursuant to the South
Carolina Purchase Agreement, which was entered into by Plaintiff Short and Defg:ndant Don Galloway
Homes, LLC! (the “Agreement”) on March 11, 2003. In conspicuous, bold, underlined, and capitalized

type, the first page of the Agreement provides, inter alia, that:

ALL CLAIMS, CONTROVERSIES. OR _DISPUTES BETWEEN DON
- GALLOWAY HOMES, LLC AND YOU ARISING OUT OF OR RELATING TO
THIS CONTRACT, THE BREACH THEREOF, AND ALL CLAIMS RELATING
"TO THE CONSTRUCTION OF THE SUBJECT RESIDENCE, OR OF ANY
QTHER KIND, SHALL BE SETTLED BY ARBITRATION IN ACCORDANCE
WITH THE CONSTRUCTION INDUSTRY ARBITRATION RULES OF THE
~ AMERICAN ARBITRATION ASSOCTATION. THE PARTIES ACKNOWLEDGE
THAT ARBITRATION SHAILL BE THE SOLE., FINAL, BINDING AND

! Lennar Carolinas, Inc. and Lennar Communities of the Carolinas, Inc. were improperly identified as defendants in this
action, which arises from a dispute between Plaintiffs and Don Galloway Homes, LLC. In any event, the improper naming of
* these parties does not impact the arbitrabilily of the dispute. See Int'! Paper Co. v. Schwabedissen Maschinen & Anlagen
GMBH, 206 F.3d 411, 417 (4th Cir. 2000).
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EXCLUSIVE REMEDY OF THE PARTIES WITH RESPECT TO ANY SUCH

MATTER FOR WHICH ARBITRATION IS REQUIRED HEREUNDER.

See Agreement at J7. A copy of the Agreement is attached hereto as Exhibit A (emphasis in original).

The first line of the A greement also states that “Z. HIS AGREEMENT IS SUBJECT TO ARBITRATION

\

(SEE PARAGRAPH 7 HEREIN).” Id. (emphasis in original).

Through this provision,'the parties agreed and stipulated thlat all disputes regarding the Property,
the Agreement, and any dealings between the parties would be resolved through arbitration. Similar
arbitration provisions relating to homes purchased from Defendants have been vpheld and enforced by
Judge Dennis and Judge Harrington. See Order of the Honorable R. Markley Dennis, Jr. Granting Motion
to Compel Arbitration dated March 19, 2009, attached as Exhibit B; see also Order of the Honorable
Kristi L. Harrington Granting Motion to Compel Arbitration dated December 21, 2009, attached as
Exhibit C. |

In violation of these mandatory arbitration provision, Plaintiffs brought the present action against
Defendants, alleging clai;ns for negligence, breach of implied warranties, and unfair trade practices.
Defendants have denied all such allegations and have moved to have this matter arbitrated in accordance
with the parties’ Agreement.

ANALYSIS

A, The Parties’ Arbitration Agreement is Enforceable under the Federal Arbitration
Act. ‘

The Federal Arbitration Act (“FAA”), 9 U.S.C.A. § 1 ef seq., codifies the federal policy favoring
arbitration. Unless the parties have contracted otherwise, the FAA applies in federal and state courts to
any arbitration agreement regarding a transaction that involves interstate commerce, regardless.of whether

the parties contemplated an interstate transaction. Munoz v. Green Tree Fin. Corp., 343 S.C. 531, 538,

542 S.E.2d 360, 363 (2001).

s

In the instant case, the parties stipulated that “this transaction involves interstate commerce” and
that the parties” claims will be submitted to mandatory mediation and arbitration “as provided by the

Federal Arbitration Act.” See Agreement § 7. Furthermore, Defendants have submitted an Affidavit

2
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showing that the transaction that underpins the Agreement and forms the basis of the Complaint involves '
significant out-of-state activities, and in fact, could not have taken place absent the infusion of out-of-
state materials and supplies, which were transported into the State of South Carolina. Seg Affidavit of
David Murphy 9 6 (attached hereto as Exhibit D). Indeed, it is likely that nearly every item.of material
that was used in the construction of the subject residence implicated interstéte commerce in some fashion
or other.

Although Defendants are able to provide specific proof of this fact with respect to a number of
specified materials, South Carolina courts essentially accept it as given that construction involves
interstate commerce. See Episcopal Housing Corp. v. Federal Ins. Co., 269 S.C. 631, 640, 239 S.E.2d
647, 652 (1977) (“It would be virtually impossible to construct” [a housing project for the elderly] “with
materials, equipment and supplies all produced and manufactured solely within the State of South

Carolina.”); see also Blanton v. Stathos,.351 S.C. 534, 541, 570‘ S.E.2d 565, 569 (Ct. App. 2002)
{determining that a contract for design and architectural services in the construction of a restaurant in
South Carolina involved interstate commerce because “the contract not only contemplated the use of
materials manufactured outside the state of South Carolina, but realistically the project could not be
const‘ructed without the use of materials in interstate commerce”) The same principle would apply here in
the event that Defendants were without actual proof of interstate commerce, which is not the case. Based
on the foregoing, it is clear that the transaction ﬁecessarily involved interstate commerce such that the
.FAA governs the enforceability of the Arbitration Agreement.

The purpose of the FAA “was to reverse the longstanding judicial hostility to e;rbitration
agreements that had existed at English common law and had been adopted by American courts, and to
place arbitrati‘on agreements upon the same footing as other contracts.” Gilmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20,24, 111 S.Ct. 1647, 114 L.E.2d 26 (1991). “[Qluestions of arbitrability must be
addressed with a healthy regard for the federal policy favoring arbitration.” Id. (highlighting the heavy
presumption in favor of the validity of arbitration% agreements). Section 2 of the FAA states that an

arbitration clause in a contract involving interstate commerce “shall be valid, irrevocable, and

3
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enforceable, save upon grounds as exist at law or in equity for the revocation of any contract.” 9 U.S.C. §
2; see also Zabinski v. Bright Acres Assocs., 346 S.C. 580, 553 S.E.2d 110 (2001) (quoting Allied-Bruce
Terminix Co. v. Dobson, 513 U.S. 265, 273, 115 S.Ct. 834, 839 (1995)). It appears that pursuant to
Section 2 of the FAA, Plaintiffs are challenging the validity of the arbitration provisions on the grounds

of common law unconscionability.

B. The Arbitration Agreement is Not Unenforceable as Unconscionable.

To be unenforceable as unconscionablel under South Carolina law, there must be an “absence of
meaningful choice on the part of one party due to one-sided contract provisions, together with terms that
are so oppressive that no reasonable person would make them and no fair and honest person would accept
them.” Carolina Care Plan, Inc. v. United Health Care Servs., Inc., 361 S.C. 544, 606 S.E.2d 752, 757
(2004). Plaintiffs bear the burden of proving both the absence of meaningful choice on their part and that
the arbitration provisions are oppressive and unreasonably 'favorable to the other party. See Green Tree
Fin. Corp. v. Randolph, 531 U.S. 79,92, 121 S.Ct. 513 (2000).

1. Plaintiffs did not lack meaningful choice in signing the Agrcement.

Absence of meaningful choice on the part of one party requires evidence of a fundamentally
unfair bargaining. process.in the contract at issue. See Herron v. Century BMW, 382 S.C. 525, 532, 693
S.E.2d 394, 398 (2010) (holding consumer had meaningful choice in making decision to enter into
adhesion contract with used car salespérson). In the context of arbitrability issues, the Fourth Circuit has

“described unconscionability as whether the arbitration clause is geared toward- achieving an unbiased
decision by a neutral decision-maker. Hoofers ofAm’er., Inc. v. Phillips, 173 'F.3d 933, 938 (4th Cir.
1999).

Plaintiffs are anticipated to argue that the Agreement was not a take-it-or-leave-it adhesion

contract. Although Defendants did supply e; standardized contract, Stover thoroughly negotiated the

terms of the Agreement. See Exhibit D. As further evidenced by the addendum to the Purchase

2 Plaintiffs have not challenged that their claims fall within the scope of the arbitration provisions, The Arbitration
Agreement covers all claims, controversies, or disputes “arising out of or relating to this contract,” See Exhibit A (emphasis
omitted). All of Plaintiffs’ allegations relate directly to the construction and sale of the residential property that is the subject of
the Agreement. As such, any challenge by Plaintiffs to the scope of the arbitration provisions would be unproductive.

4
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Agreement demonstrates, the terms of the Agreement were altered when Don Galloway agreed to pay all
non-recurring closing costs and the loan origilnation fee. Id. 9§ 5; see also Exhibit A. Stover also
requested and received certain upgradeé, as specified by the handwriting o;i the Afi’loor plans in the
Purchase Agreement. Id.

Counsel for Plaintiffs argue that Plaintiffs lacked the ability to understand the Arbitration
Agreemeﬁt, that there was ﬁo attorney present to explain the Agreement, and that the Agreement was
“hastily” presented for their signatures. “Noticeably, however, except for the agreements themselves,
Plaintiff[s] fail[] to preseﬁt any evidence, by way of affidavit or otherwise, to support these allegations,
and as stated above, [they bear] the burden of establishing that the agreements at issue are unenforceable.”
Holden v. Carolina Payday Loans, Inc., No. 08-182-TLW, 2008 WL 4198587, at * 14 (D.S.C. Sept. 5,
2008) (finding that all claims should be submitted to arbitration in accordance with the agreements where
the plaintiffs failed to sﬁbstanﬁate their allegations with affidavits). As a result, there is no evidence to
corroborate these allegations.”

Taking Plaintiffs’ allegations are true, the “mere fact that one party to the contrac\t/ is larger than
the other” cannot be the basis for finding that an arbitration clause is unenforceable. Stedor Enters., Ltd.
v. Armtex, Inc., 947 F.2d 727, 733 (4th Cir. 1991). .“There are many cases in this jurisdiction and others
involving the enforceability of arbitration clauses . . . between commercial entities and consumers.”
Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 26, 644 S.E.2d 663, 669 (2007). As the South
Carolina Supreme Court. has note'd, the standardization of contracts is “a rational and economically
efficient response to the rapidity of market transactions and the high costs of negotiations.” See Munoz v.

Green Tree Fin. Corp., 343 S.C. 531, 541, 542 S.E.2d 360, 365 (2001); Lackey v. Green Tree Fin. Corp.,

330 S.C. 388, 395, 498 S.E.2d 898, 902 (Ct. App. 1998).

? Plaintiffs also claim that the Agreement is missing the signature of a co-purchaser and that this missing
-signature is proof that they lacked a meaningful choice. It is well-established that “a non-signatory can enforce, or
be bound by, an arbitration provision within a contract executed by other parties.” In¢’l Paper Co. v. Schwabedissen
Maschinen & Anlagen GMBH, 206 F.3d 411, 416-17 (4th Cir. 2000); Benefits in a Card, LLC v. TALX Corp., No.
6:06-cv-03655-GRA, 2007 WL 750638, at *2 (D.S.C. March 7, 2007).

5
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In signing the contract, there was no lack ;)f a meaningful choice. The Agreement is clearly
labeled to be an arbitration agreement at the top of the document in bold, capital and underlined font,
Herron, 387 S.C. at 533, 693 S.E.2d at 398 (holding that conspicuously labeled arbitration agreement
renders the decision to sign such an agreement meaningful).! The terms of the arbitration agreement
appear again typed in bold, underlined and capital letters on the first page of the contract. /d.

Plaintiffs rely heavily on the South Carolina Supreme Court case of\Simpson v. MSA of Myrtle
Beach, Inc., 373 S.C. 14, 25, 644 S.E.2d 663, 669 (2007). Applying a case-by-case analysis reveals that
the ArbAitration Agreement is significantly different from the agreement at issue in Simpson. The Simpson
arbitration agreement “in its entirety was written in standard small print and embedded in paragraph ten
(10) of sixteen (16) paragraphs included on the page.” The Simﬁsdn court found that ‘“the
inconspicuousness nature of the arbitration provision” prevénted any meaningful choice in agreeing to
arbitrate. Accordingly, the sigﬁiﬁcant features that impacted the unconscionability determination in
Simpson are not present here.

Finally, there is a legal presumpti(;n that parties to a contract have read and understood the terms
of the contract. As stated \above, Stover signed the Agreement in mu?ltiple places and requested and
received numerous ‘changes. See Murphy Affidavit 5. As such, Plaintiffs had a meaningful choice in
making the decision to enter into this contract with Defendants. |

2. The Arbitration Agreemeht lacks oppressive, one-sid;ad terms.

Under the Arbitration Agreement, an unbiased arbitrator will decide the parties’ disputes in
accordanlce with the Construction Industry Arbitration Rules of the American Arbitration Association
(“AAA™), which is universally recognized as a full service provider of aItemati\;e dispute resolution. See
Exhibit A. Clearly, the use of the AAA is not unconscionable.

Moreover, the arbitration provision in the Agreement does not contain a limitation on damages or

otherwise attempt to limit Plaintiffs’ ability to recover. As with the arbitration provision that was deemed

# Similar to the arbitration agreement in Herron, the arbitration provision in the Agreement is conspicuous, as
evidenced by the fact that it meets the stringent notice requirements under South Carolina law.

6 : '
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enforceable in Herron, the Agreement does not “prevent[] the arbitrator from awarding punitive damages
or double or treble compensatory damages, nor does the [A]greement limit any available statutory
remedies.” Herron, 387 S.C. at 534, 693 S.E.2d at 399.° By contrast, the arbitration agreement. that was
deemed unenforceable in Simpson required the customer to waive her right to punitive damages as well as
double and treble compensatory damagés. Simpson, 373 S.C. at 25, 644 S.E.2d at 669. The Agreement
merely sets forth the forum in which Plaintiffs are to bring their claims.

Furthermore, there is no evidence that the cost of arbitration will prevent Plaintiffs from pursuing
their claim. See Adkins v. Labor Ready, Inc., 303 F.3d 496, 502 (4th Cir. 2002). (“Where a party seeks to
invalidate an arbitration agreement on the ground that the arbitration would be prohibitively expensive,
that party bears the burden of showing the likelihood of in-curring such costs.”). The Complaint does not
specify the amoﬁnt of damages that Plaintiffs are seeking, but if they are seeking rescission of their
Agreement in the amount of $197,214,vthe filing fee under the Cpnétruction Industry Rules would be
$2,800. A copsf of the Construction Industry Rules are attached as Exhibit E. Even with treble damages,
the filing fee would not exceed $6,200. Jd. Thus, the cost of arbitration will not deprive Plaintiffs of their
day in court especially in light of the fact that Defendants share responéibility for the arbitration costs.

Certain provisions also favor the customer, such as allowing the customer to choice the venue.
Id There is no requirement that the parties arbitrate in Miami, Florida, where Lennar is headquartered, or
some other location that.would be pptentially inconvenient to Plaintiffs. Furthermore',' both the customer
and builder are subj.ectv to the terms of the arbitration agreement such that there is no lack of mutuality of
rémedies. See Herron, 387 S.C. 534, 693 S.E.2d at 399 (fact that the arbitration agreement applies to
both the customer and the commercial entity shows that the provisions are not one-sided and oppressive).

Even if the Agreement were arguably one-sided, parties have a duty to read and digest the

contract. A person who can read is bound to read an agreement before signing it. Towles, 338 S.C. 29,

3 Plaintiffs allege that “Don Galloway has disclaimed all of the builder’s statutory warranties, including the warranty
of habitability.” Such a disclaimer would not be a basis for avoiding arbitration, as disclaimers apply with equal
force in the courts as in any arbitral body. Indeed, such disclaimers are routinely enforced by courts in South
Carolina. See e.g., Kirkman v. Parex, Inc., 369 S.C. 477, 632 S.E.2d 854 (2006) (finding that the “principle of
freedom of contract pemmits a party to effectively disclaim the implied warranty of habitability”).”

7
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39, 524 S.E.2d 839, 845 (1999) (“[T]he law does not impose a duty to explain a document’s contents to

an individual when the individual can learn the contents sirhply from reading the document.”). The duty

to read is particularly important, where, as here, Plaintiffs assert that the purchase of the residence was

one of the most significant expenditures of their lives. The record contains no evidence that would

support a finding that the terms of the Arbitration Agreement are oppreséive, one-sided or geared toward

achieving a biased decision by an impartial decision maker. Accordingly, the Arbitration Agreement is

not unconscionable and should be enforced.

Conclusion

Based upon the foregoing reasons, this case should be stayed, and the Plaintiffs compelled to arbitrate

their claims against Defendants.

Charleston, South Carolina

October 5, 2010

PPAB 1708994v1

Respectfully submitied,

N 1A

@R. Lesemann, Esq.

email: ellislesemann({@parkerpoe.com

Jenna K. McGee, Esq.

email: jennamcgee@parkerpoe.com

PARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301

Charleston, SC 29401

Phone: (8438) 727-2650

Fax: (843) 727-2680

ATTORNEYS FOR DEFENDANTS LENNAR
CAROLINAS, INC., DON GALLOWAY HOMES, LLC,
AND LENNAR COMMUNITIES OF THE CAROLINAS,
INC.
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LD YOU ARISING OUT OF OR RELATING TO THIS CONTRACY, THE BREACH THEREOF, AND ALl CLAIMS
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= ONLY OPTIONS AVAILABLE IN THE COMMUNITY IN WHICH THE HOME IS PURCHASED ARE ALLOWABLE,

« CHANGE DRDERS: THERE WILL BE NO CHANGE ORDERS ACCEFTED AFTER SEVEN {7) CALENDER DAYS FROM THE SIGNING OF THE CONTRACT BY THE
PURCHASERS. DURING THE FIRST SEVEN (7) DAYS, CHANGES (TO ADD OR DELETE OPTIONS ONLY) WILL BE REVIEWED BY DON GALLOWAY HOMES TO
DETERMINE IF THEY CAN BE DONE ACCORDING TO THE STAGE OF CONSTRUCTION OF THE HOME. AFTER EXPIRATION OF THE ABO! BEVEN

VE MENTIONED
[7) DAY TIME PERIOD, IT 1S AGREED AND UNDERSTOOD THAT ANY CHANGE ORDER APPROVED AND ACCEPTED BY DON GALLOWAY HOMES MANAGEMENT
WILL BAVE A CHARGE OF $300.00 .

«COLOR SELECTIONS MUST BE SPECIFIED WITHIN SEVEN (7) DAYS OF CONTRACT ACCEFTANCE DATE. COLOR SELECTIONS NOT SPECIFIED WITHIN THE

TIME LIMITATIONS WILL BE DETERMINED BY DON GALLOWAY HOMES, LLC. SOME SELECTIONS MAY BE DISCONTINUED AND UNAVAILABLE AT THE TIME OF

INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEW SELECTION AND NO CHARGE WILL APPLY. PURCHASER UNDERSTANDS DYE-LOT COLOA
VARIATIONS MAY OCCUR WHICH ARE BEYOND THE CONTROL OF DON GALLOWAY HOMES, LLG OR THE MANUFACTURER, THERE I8 A £300.00 FEE FOR ANY
CHANGES MADE AFTER THE ABOVE MENTIONED SEVEN {7) DAY PERIOD.

THE ABOVE SALES PRICE INFORMATION HAS BEEN COMPLETELY FILLED IN, REVIEWED, AND ACCEPTED, WE HAVE REVIEWED ALL OF THE ABOVE AND
AQGREE TOITS ACCURACY AND ITS TERMS: AND TO THE ATTACHED DEGORATING SELECTION SHEET.

) . oL
s - DEROSIT RECEIVED BY: .. Qgugadand Abwat
PURZHASERLY
2,5
EPRESENTAJIVE : FURC ;
oare -2 {1 {VALID ONLY WHEN SIGNED BY AN OFFICER)
002 F101224
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Please Initial

Here

Y

Don Galloway Homes agrees to pay up to $(ﬂ&@’b~_ towards non-recurring closing costs and foan
origination fee when Buyer uses Universal American Company. By dolng so, Don Galloway Homes

" reserves the right to choose the closing attorney.

This Is to giva you notice that Don Galloway Homes has a business refationshlp with Universal American Company. Don Galloway
Hemes and Universal American Company are both wholly owned subsidiaties of The Lennar Group. Because of this relationship,
this refarral may pmvids Don Gailoway Homes a financial or other benefit,

v

Pleass Initial

Here

smsmugﬂmcuﬁuuuuy

Wnew home will not be given until loan approva;),a{ eamest money is received by Don
Galloway Homes' rpp@;bosf::e * Once Joan approval Is receivedya start dale is scheduled during our weekly
meeting. The start date wi roximately three to f;%uﬂé‘x/: after this meeting. This time period allows for

tion, efe.

The average time to build a Don Galloway months. This tme period begins when the footers of the house
spectors, product delivery, trades and

circumstances beyond our control, can affect the construction Schadule.

Closing dates and i re scheduled by Don Galloway Homes' corporate office~Ihe sales’ consultant and project
manager do nolsthedule closing dates.
We do our best to complete each home on schedule while at the same time maintaining our standard of high
quality.

* Jf you are purchasing a home with a contingency confract, your start date will be given when the contingency has
been removed and foan approval has been received. /

Please Initial

Here

preserve the natural beauty of your hoi
B. Al stumps and debris from cle ot will be removed from the lot
C. During construction it Is
trench for utilities. in the procesgc$ome damage may occur fo emaining lrees. We recommend that you repair
the areas by sawing brokepJifnbs flush with the main trunk and treati ese areas, along with any damaged bark
areas, with a free woupedtompound. Don Galloway Homes will not be respdnsiife for the loss of any free resulting
from machine damafe or by changing ihe grade of the lot, nor will we ramove-any after occupancy unless

agreed to in writing before the closing :

D. Yards will be tractor graded seeded, fertilized and strawed before closing. Malntenance of the yard and
shrubs will be Don Galloway Homes' responsibllity until closing. Regrading, re-sowing, aeration, maintenanée and
watering of the yard and shrubs after closing Is the Tesponsibility'of thé homeowner,

Please Initial

Here

[

HOME ACCESS AGKNOWLEDGEMENT
Due to OSHA Regulations and a genulne concem for the Buyer's safely, the Buyer shall be provided access to the
_property before closing only upon prior reasonable notice and request to the Seller, and only when accompanied by
an authorized representative of the Seller and subject to such further, reasonable restrictions as may be imposed by
the Seller. Buyer otherwise shall be prohibited access of any typs to the property prior to transfer of title, personally
or through any representative. Seller hereby disclaims liability for any and all loss, damage or injury which might
arise from any access or visit to the properly by Buyer, fiiends, family members, agents or representative.

i:’!ease Initial

H

ere

FULL DISCLOSURE STATEMENT

The purchaser acknowledges that the written text of this Purchase Agreement represents the full Intent of the parfies

. Involved,

No promjises, representations or guarantees, sither verbal or written, other than what is contained in the
Purchase Agreemeni have been made at this ﬂme

f

Dateﬁ l LOZ ‘ Sales Consulta;

Buyer

Buyer

Sales Manager

OFFICE COPY ~
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Don Galloway Homégh

A Lennar Company

Financial Concessions Acknowledgment

S/D Lot and Block # f& 7 (. Purchase Agreement Date ? ~A7 -3

PropeﬂyAddtess & Do) rEmeed (one.

Don Galloway Homes agrees to pay the follow'g_gzelosing Costs:

1% Origination Fee, Credit Report, Tax Service fee, Flood Certification Fee, Atforney’s
Fee (assuming our Attorney is used), Title Insurance, Recording Fees, Survey (if DGH

approved surveyor used).

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve
the Mortgage Lender.
Any other closing costs, including but not limited to, discount points, lender junk

fees Underwriting fees, application fees, and ect.) mortgege insurance, prepaid items ('msumnce and taxes),
and interim interest, Shall be the sole responsibility of the Buyer.

Southem Trust Mortgage, Inc. Homeowners Mortgage, Inc.
Kiristen Lavelle Larry Luzader

Phone 843.416.1152 Phone 843.763.2008

Cell  843.224.4062 . . Fax  843.763.2445

Fax = 843.416.1166

Bank of America Mortgage Trust Group
Car]l Wolff HI Ray Marcoux

Phone 843.745.8341 Phone 843.388.8400
Fax  843.745.8429 Fax 843.388.8040
Closing Attorney

Lisa Wolff Herbert

Phone 843.849.0888
Fax 843.849.0889

BuYer(M’,/: ~Lez A Dto_=> -2722

Date

Buyer

ood, /,
ow/my P
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l DON GALLOWAY HOMES
REQUEST FOR START
PLAN aptdpw '
JoBNO._gf 77 ’
Date; &/. / o2
Spec. Housse .. _Contract House &Dale sing bate
Community, ’ Sales Agent .
Address 20 ] Fertucs Lot_z~ 7 Block
PLAN SPECIFICATIONS:
Heritage / Classic Custom
Garage:MNone .- One :__Two . SideLoa nelosed
Refer to Addendum/Change Orders for Contract House
Refer lo Opllons listed below for Spec. Houses
1. _ Res Woser - Price___{goe?
2, D le \ & E Q’I’Cf . Price 2. 2\0
3, oo . Uk Price z 250
4. : rg’; Lodals - Prica
5., (AN - . Prica___2Z 8‘3
B. BA wndet/ ) Price___J450
7. Sl Loacd Price_ 2 77D
3. Mol rppodee / il ‘-F Prico___4f2 ¥
B Base Pnce ZZQ‘Q Tolar Option Price___. .
Tolal Sales Price yg;z. 2B E
Color Selection;  Ordered Allached_i To Follow,
Plot Plan: Ordered Received
Bullding Permit Number. ue Dale,
Plans/Spacs/and Purchase Orﬁers Recelved/ - P
. Ex Slion Dala /

Release Dats _

Sales Agent

Additonal Comments;
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THE TAKLETON
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¢
¢ sy
' ‘ ‘ ‘ THE FATIONAL BANE OF SoUTH CAROLINA ‘
USA WOLFE HERBERT ATTORNEY AT LAW ' CHARLESTON, SC 26402
REAL ESTATE TRUST ACCOUNT  */ - . .
$64 LOWCOUNTRY BLVD o 768532
MT, FLEASANT, SC 28464 . - - ’ : .
- (843) 45-0688 - L

PAY 0 E'SE Don Gaildvl{a'y Homes; LLC, 4 pe'xéware LL'(': - S -

74229

May. 09, 2003 -

. $+103,243.73"

g o One Hundred Nmely Three Thousand Two Hundred Forly Three' and 73!100

Don Galloway Homes LLC, A Delaware LLC

DOLLARS

MEMO o L R oL
’ . Cash to Seller03-567 ©
) I“D?LEEWH' H DEEEDG!‘:EBI L?D?SDB?D&D e

czase () SECURTY FEATURES INCLUDED, DETAILS ON BACK. [3)

74
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A, Settlement Statement U.S, Dapariment of Housing
and Urban Development 7oy

. OMB8 No, 25020285

B, Type of Loan

3. [X] conv. Unins | File Number . Loan Number Morlgage Insurance Case Number

1. FHA 2 FrmHA
D . D 03-567 - 0302207

4 gva 5. [ conv. tns,

C. NOTE:This form s fumished fo give you a siatement of aclual selllement costs. Amounts paid to and by the sefilement agent are shown.
: Items marked "p.o.c” were pald outside of closing; they are shown here for Informiational purposes and are not included In the totals.

D. NAME AND ADDRESS OF BORROWER: David A, Stover Jennifer L. Short .
: - 201 Temuca Lane, Summerviile, SC 29483 201 Temuco Lane, Summerville, SC 29483

E. NAME AND ADDRESS OF SELLER: Don Gailoway Homes, LLC, A Delawara LLC
. 11230 Carmel Commons Blvd., Gharlotfe, NC

F. NAME AND ADDRESS OF LENDER: ~ Homeowners Morlgage Enfarprises, Inc,
2530 Devine Streét, Cblumbfa, SC 29205

G. PROPERTY 201 Temuco Lane
LOCATION: Summerville, SC 29433
H. SETTLEMENT AGENT: Lisa Wolff Herbert, PA :
PLACE OF SETTLEMENT: 864 Lowcountry.Bivd., Sulte C, Mount Pleasant, SC 29464
TIN:- 58-2312670 .
). SETTLEMENT DATE: 05/09/2003 RESCISSION DATE: . .
J, "SUMMARY OF BORROWER'S TRANSACTION 1. SUMMARY OF SELLER'S TRANSACTION
100. GROSS AMOUNT DUE FROM BORROWER: 400, GROSS AMOUNT DUE TO SELLER:
101. Contract Sales Price - . $197,.214 00}401. Contract Sales Price $197,214.00
402, Personal Properly 402, Personal propery
103, Settlements charges to borrower 403,
{from fine 1400) $5,316.82
104. 404,
105. . : - J4os, .
ADJUSTMENTS FOR ITEMS PAID BY SELLER JN ADVANCE: ADJUSTMENTS FOR ITEMS PAID BY SELLER N ADVANCE:
108, Cityllown laxes to 408, Clyftown Taxas . ... o . ", .
107. County Texes to 407, County Taxes o .-
108. Assessments fo 408, Assessmenls . . o
109, 408.
110, . L . 410.
114, 411,
112 . 42
120, GROSS AMOUNT DUE FROM BORROWER: $202,530.82] 430, GROSS AMOUNT DUE TO SELLER: $197,214.00
200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER: + -] 500. REDUCTIONS IN AMOUNT DUE TO SELLER:
201, Déposit or sarnest maney $500. 00 §501. Excess depusil {508 Insluctions) $500.00
202, Princlpal amount of new loan(s) * $201,376, 00 | 502, Setfl charges lo selier {fna 1400) $3,306.44
203, Exlsting loan(s) taken subject to 503, Exisling loan(s) taken subjett o
204, . . . ) 5D4. Payoff of first morlgage loan
205, 505, Payolf of second morigage loan
208, . . A _fs08, . . - :
207. 07,
208, ] . L ..__]s08.
209. i 509, .
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER; . ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
210, Cllyfiown laxes to ] 510, Cityflown tazes b
241, Counly taxes 01/01/2003 o 05/09/2003 | . $163. 83} 611, County faxes p1/01/2003 Y . 05/09/2003 | $163.83
212. Assessmenls o 512, ta C s
213 . . ‘. . 513, . -
214 . 514. 5
215. - T ) 5. - o
218, ", - 516.
27 ) N
. 218, ‘ : 518,
E 519,
e e e
300, CASHAT S ETTLEMENT FROMITO BORRDWE-R: 600. CASH AT SETTLEMENT TO/FROM SELLER
$197,214.00

301. Gross amount due from barrower {line 120) | $202. 530, 821601, Gross amount dua to seller (line 420) |
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HUD-$ (Rev. 37a5)

OMB No. 2502-0265

7

L : ) SETTLEMENT CHARGES

700, TOTAL SALES/BROKER'S COMMISSION . . PAID FROM PAID FROM
BASEDOMPRICE  $197,214.00 @ %= BORROWER'S SELLER'S
_FUNDS FUNDS
DIVISION OF COMMISSION (LINE 700) AS FOLLOWS: i . -~ AT AT
L o S = . _SETTLEMENT |  SETTLEMENT
02, - - o -
o1 - - 1o e it n aale ot il EE
704. to -
705, Comurlssion pald el solement -, ., R B . :
705, Deposit Held by Galloway $500
800. ITEMS PAYABLE IN CONNECTION WITH LOAN:
801, Loanoriginationfee ~ 0.5000 % to Momaownexs Morxtgaga Entexprises, $1,006.88
82, Loan discount % o Homeowners Mortgage Enterprises, .
B803. Appralsal fas o) Homeownexs Mortgage Enterprises, Inc.
804, Credll repor lo Homaownexs Mortgage Enterprises, Inc. !
805, Lendar's Incpoclion [se  Homeownexs Moztgagae Entexrprises, Inc.
80B. Morlgaga Insurance fee lo Bomeownexs Mortgage Enterprises, Inc.
807, Assumption les Homeowners Mortgage Enterprises, Inc, L. -~
808. Application ¥ea ta Mortgage . - $495.00
809, Tax Service Fee to Trets - £80.00
810, Flood Cert. Fea to FDSI $30.00
811, Express Mail Fee to Homeownexrs Mortgaga $37.00
900. ITEMS REQUIRED BY LENDER TO BE PAID (N ADVANCE:
901. Inferas! from 05/09/2003 fo. 06/01/2003 - @ $31.72]dy $729.56
802, Morigage Insurance premium for mos. o
903, Hazard Insurence premium for 1.00ym lo Fazm Bureau. $932.39
804, Flood Insurance premium for yrs. fo
w05, Ruxal Housing Fee . $3,020.564
1000, RESERVES DEPOSITED WITH LENDER: k]
1001, Hazard Insursnca 3. 00 months @ .$77.67 por month . . $233.01
1002. Morigage lnsurante months @ per month
1003, Clly propesty taxes menihs @ i , - permonth
1004, County groperly laxes 8, 00 monlhs @ $38 75 permonih $310.00
1005, Antral ascessmonts montha @ .. M * parmonth
1006. Flood Inswance munths & parmonih
1007, mantha @ permonth -
1008, monihs @ permonth -
1008, Aggregate Accounting Bscrow Adjustment ($193.79)
1100, TITLE CHARGES:
1101, Setliemenl or closing lec lo Lisa Wolff Hexbert $300.00
1102, Abslract ot litte search lo.
1103, Tille examipation ln
1104, Tila Insurenta binder lo
1105, Documenl preparalionlo  Lisa W. Herbert (PocC)
""3106, Noldry feasta . , .
1107. Allorney’s fzes lo
{includes above llems Numbers:
1105.11113 Insurance lo Poxt City Title Insurance -~ * $528.50
(lncludn above ilams Numbers: . .
1109. Lender's coverags ~$528.50 ( $201,376.00 }
1110, Owner's covernga L ; $1597,214.00 }
1111, PCT 60% / LTIC 40% (Binder Included) M
1112 Express Mall Package to Homeowners Moxrtgage $17.50
1113, Express Mall Proceeds to Seller $17.50
7200 GOVERNMENT RECORDING AND TRANGFER CHARGES:
1201. Recording foes: Duead $11.00 ; Morigage $22,00 ; Relenses $33.00
1202, Clly/eounty tox/stamps; Dsed $730. 75 ; Mortgago $730.75
1203. State lax/slomps: Dsed  Morigegs L .
1204,
1205, *- .
1300. ADDITIONAL SETTLEMENT CHARGES:
1301, Survey [ Nielson.& Assog. (POC-S) L. . - N
1302, Pesl Inspection o Elants Pest (POC) b
1303, Mers, Registraticn Fea to Hameownars $3.95],
1304, 2003 dues to Plum Creak HOA $226,56
1305, 2-10 Warranty $a84.81
1308, ‘
1307, ‘
1400, TOTAL SETTLEMENT CHARGES $5,316.62 $3,306. 44

| have carefully mvlawed lha HUD-1 S

on my acc\a runher ceortify that | have recelved a copy of the HUD- ‘l SeermBﬁi termenl, 7 /
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| Ho.0305  P. 1
Mar 11, 2008 1:AGPH . '

CONTRAGT ACCEPTANCE ARALYSIS
T PLAN__TARLTON
I3 this house a spec 7,{’5 _JARLTON _ _ °
— Jo82_PCTr
CHANGE ORDER parE — S -
. 1. PRICE 2
B OPTIONS: £ 20324 & 197.214
5 $ 5
3 ; —|
Rt 0] 5
S 3 51
; ¥ : |
3 5 5
g ¥ 51
$ 0] 3
g g 5
% s 3
H =5 — 5
- i i ;
Z
+ 3 5
13 S 3
. - L L i
¥ s X .
§ g 6]
$ $ 5
s 3 )
3 £3 7
5 s 1, 3
——F i
' 9 N 5
1 $ 3. ]
:.. PROJECT SALES PRICE {TOYAL) t 20214 § 107214
€ COMTRACTAMGUNT(FALES) .
3. VARUNCE woon ] -

OTHER COMMENTS:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON FOR THE FIRST JUDICIAL CIRCUIT

WILLIAM SCOTT STERLING AND o
JESSICA ROSS STERLING, -
% ot L

CaseNo.: 08-CP-10-377 e 'd

Plaintiffs,
o e B g0
=
vs S
: ORDER GRANTING MOTION T&Z, 2, ®
oNe. O
ND (14
DON GALLOWAY HOMES, A Hglgigg I.Z]IB\JD fgggADRogA%%If}NA ?;IIC
LENNAR COMPANY, LENNAR '

CAROLINA, INC. A/K/A MNJ
PROPERTIES, LLC,; DVS, INC., AND
ROBERTO PEREIRA,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
) DISMISS AND COMPEL ARBITRAT
| oy
)
)
)
)
)
)
)
)

This matter comes before the Court on the Motion to Dismiss and Compel Arbitration
filed by Defendants Don Galloway Homes and Lennar (farolina, Inc. (“Defendants™) on January.
7, 2009. In response to the Motion, it is the decision of this Court that this action should be
dismissed with respect.to Don.Galloway and Lennar Carolina.pursuant to S.C. Code Ann. § 15-
48-20(a) (2005) and the Federal Arbitration Act, 9 U.S.C. § | ef seq., due to the fact that the
claims in dispute are subject to mandatory arbitration in acc-ordance with the South Carolina
Purchase Agreement dated August 21, 2004 (“Agreement”), so that Plaintiffs, Don Galloway a.nd
Lennar Carolina may proceed with arbitration.

Therefore, based upon the Defendants® Motion, it is hereby ordered that the proceedings

in this Court with respect to Don Galloway and Lennar Carolina are dismissed in anticipation

(N‘q\ PPAB 1545635vl
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that Plaintiffs will arbitrate all claims against Don Galloway and Lennar Carolina relating to this

dispute in accordance with the terms of the Agreement.

IT IS SO ORDERED. '
, 3 d

The Hoh\orable\R. Markley PDennis, Jr.
Presiding Judge

Charleston County Court of Common Pleas

e 1%
This the _i | day of March, 2009
Charleston, South Carolina

h-

PPAB 1545635v]
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JULIE J. ARMSTRONG

CLERK OF COURT, C.P. & G.5.
100 BROAD STREET, SUITE 106
CHARLESTON, SC 29401-2258

RETURN SERVICE REQUESTED

=

MCGEE, JENNA KIZIAH
200 MEETING ST STE 301

CHARLESTON SC 28401-3156

=

rord

ol 5]

e )
CHARLESTON
COUNTY

SOUTH CAROLINA

www3,charlestoncounty.org

i

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

ORDER - ORDER GRANTING MQTION TO STAY & COMPEL ARBITRATION
OF DEFNTS LENNAR CORP, LENNAR CAROLINAS LLC & LENNAR OF THE

THIS JUDGMENT WAS ENTERED ON THE 11TH DAY OF DECEMBER , 2009 AND A COPY MAILED
FIRST-CLASS THIS 17TH DAY OF DECEMBER , 2009 TO ALL COUNSEL OF RECORD AND/OR

ALL PERSONS ENTITLED TO RECEIVE NOTICE.
YOU MAY VIEW AND DOWNLOAD THIS DOCUMENT AT WWW3.CHARLESTONCOUNTY.CRG

ECEIVE]

il

Il

DEC 21 2009 I_!']Jl
4

BY e

MCGEE, JENNA KIZIAH
200 MEETING ST STE 301
CHARLESTON SC 29401-3156

11.2005120884 001.00200

2009-CP-10-001304
JUMANI, SULTAN
V.

S.
LENNAR CORPORATION ETC

82

FORM 10: LECOO - LEFO4




—— L

JULIE J. ARMSTRONG m m ) g“ wwwa.charlestoncounty.org
R LT 18] |
CHARLESTON, SG 294012258
CHARLESTON

. RETURN SERVICE REQUESTED
B COUNTY
SOUTH CAROLINA

MCGEE, JENNA KIZIAH

200 MEETING STREET

STE 301

CHARl‘_ESTON , SC 29401

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

ORDER - ORDER GRANTING MOTION TO DISMISS & COMPEL
ARBITRATION OF DEFNTS LENNAR CORP, LENNAR CAROLINAS LLC &

THIS JUDGMENT WAS ENTERED ON THE 11TH DAY OF DECEMBER , 2009 AND A COPY MAILED
FIRST-CLASSTHIS 17TH DAY OF DECEMBER , 2009 TO ALL COUNSEL OF RECORD AND/OR

ALL PERSONS ENTITLED TO RECEIVE NOTICE,
YOU MAY VIEW AND DOWNLOAD THIS DOCUMENT AT WWW3.CHARLESTONCOUNTY.ORG

2009-CP-10-001305

. MCGEE, JENNA KIZIAH
200 MEETING STREET , DIMAGCIO. SIMON JR
E 301 LENNAR CORPORATION ETC

CHARLESTON , SC 29401

11.2003120864001.00200 FORM 10: LECOC- LEFO4
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=

JULIE J. ARMSTRONG ' EhERED www3.charlestoncourly.org ——
i B8
CHARLESTON, SC 104012250 ) |
RETURN SERVICE REQUESTED CHARLESTON ) -
H COUNTY I

SOUTH CAROLINA

MCGEE, JENNA KIZIAH
200 MEETING STREET

STE 301
CHARLESTON , SC 28401

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

ORDER - ORDER GRANTING MOTION TO STAY & COMPEL
ARBITRATION OF DEFNTS LENNAR CORP, LENNAR CAROLINAS LLC &
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

A N

COUNTY OF DORCHESTER IN THE FIRST JUDICIAL CIRCUIT

JENNIFER SHORT AND DAVID STOVER, C.A. No.: 2009-CP-18-1602

Plaintiffs,
vs.
' AFFIDAVIT OF

LENNAR CAROLINAS, INC., DON GALLOWAY DAVID MURPHY

)

)

)

)

)

)

HOMES, LLC, AND LENNAR COMMUNITIES )
OF THE CAROLINAS, INC,, )
)

)

)

)

)

Defendants,

Comes now the undersigned, and after having been duly sworn, does depose and state as follows:

1. My name is David Murphy. ‘I am over nineteen (19) years of age, and I have personal
kixowledge of the matters contained in my affidavit, I make this affidavit in support of Defendants'
Motion to Stay the Action and Compel Arbitration,

2. The facts stated in this affidavit are from my personal knowledge and from information
‘contained in the records of Lenndr Carolinds, LLC (“Leénnar”) and its predecessors.! I called as a
witness, I would and could testify competently thereto,

3. I am currently the Financial Controller for Lennar, My primary responsibilities include

overseeing the accounting operations of Lennar, Furthermore, I am familiar with the allegations raised in

the Complaint,

-4, The transaction that forms the basis of the Complaint is the purchase of residential

property located at 201 Temuco Lane in the Plum Creek subdivision in Summerville, South Carolina,

The Purchase Agreement evidencing this transaction was executed on March 27, 2003,

' May 2004, Lennar Communities of Carolinas, Inc. (‘Lennar Communities”) purchased all of the assets of Don
Galloway Homes, LLC (“Don Galloway"). Lennar Communities is now doing business as Lennar Carelinas, LLC,
which possesses all of the business records of Don Galloway that were maintained in the normal course of business.
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5, Plaintiffs thoroughly negotiated the terms of the Purchase Agreement, As the addendum
to the Purchase Agreement demonstrates, Plaintiffs requested and received a provision requiring Don
Galloway to pay all non-recurring closing costs and the loan origination fee. See South Carolina Purchase
Agreement, attached to the Motion as Exhibit A. Addiﬁona]ly, Plaintiffs requested ce}rtain upgrades, as
specified by the handwriting on the floor plans in the Purchase Agreement. See Exhibit A.

6. The purchase, sale and construction of the subject residence involved significant out-of-
state activities and could not have taken place absent the infusion of out-of-state materials and supplies.

In constructing the subject residence, Don Galloway used materials manufactured out-of-state and

transported into the state:

= The residence was sold with Moire Black shingles, which were manufactured by

CertainTeed, based in Valley Forge, Pennsylvania.

The residence was sold with windows, which were manufactured by Kinco Windows,
based in Jacksonville, Florida, :

The residence was sold with insulation, which was manufactured by 31-W Insulation,
based in Nashville, Tennessee.

The residence was sold with appliances, which were manufactured by GE Appliances,
based in Fairfield, Connecticut,

FURTHER AFFIANT SAITH NOT. /l m /

David Murphy .

Sworn to and subscribed before me:
This_5 % day of October 2010

vgz;u

Notary Public for South Carolina
My commission expires: / [f&/J0/
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Construction Industry Arbitrati~ - Rules and Mediation Procedures

¥ Anierican Axbittation Associaticn
Dispute Resolution Sevvices Worldwids

Construction Industry Arbitration Rules and Mediation Procedures
(Including Procedures for Large, Complex Construction Disputes)
Rules Amended and Effective October 1, 2009

Fee Schedule Amended and Effective June 1, 2010

To access the AAA Construction Arbitration Rules and Mediation Procedures with the previous versions of Fee
Schedules, visit the Archived Rules area of the site -- click here.
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Procedures for Large Complex Construction Disputes ’
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Mediation
Arbitration

CONSTRUCTION INDUSTRY MEDIATION PROCEDURES
M-1. Agreement of Parties

M-2. Initiation of Mediation

M-3. Fixing of Locale

M-4. Representation

M-5. Appointment of the Mediator
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M-8. Duties and Responsibilities of the Mediator
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M-10. Privacy
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M-13. Termination of Mediation

M-14. Exclusion of Liability
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M-15. Interpretation and Application of Procedures

M-16. Deposits

M-17. Expenses
M-18. Cost of Mediation

CONSTRUCTION INDUSTRY ARBITRATION RULES

REGUILLAR TRACK PROCEDURES
R-1. Agreement of Parties and Designation of Applicable AAA Rules
R-2. AAA and Delegation of Duties
R-3. National Panel. of Construction Neutrals
R-4. Filing Reguirements Under an Arbitration Agreement in a Contract
R-5. Filing Requirements Under a Submission Agreement
R-6. Changes of Claim or Counterclaim
R-7. Consolidation or Joinder
R-8. Interpretation and Application of Rules
R-9, Jurisdiction
R-10. Mediation
R-11. Administrative Conference
R-12. Fixing of Locale
R-13. Date, Time and Place of Hearing
R-14. Arbitrator Appointment from National Construction Panel
R-15. Direct Appointment by a Party
R-16. Appointment of Chairperson by Party-appointed Arbitrators or Parties
R-17. Nationality of Arbitrators in International Arbitration
R-18. Number of Arbitrators
R-19. Disclosure
R-20. Disqualification of Arbitrator
R-21. Communication with Arbitrator and the AAA
R-22. Vacancies
R-23. Preliminary Management Hearing
-R-24. Exchange of Information o
R-25, Attendance at Hearings
R-26. Representation
R-27. Oaths
R-28. Stenographic Record
R-29. Interpreters

R-30. Postponemerts of Hearings
R-31. Arbitration in the Absence of a Party or Representative
R-32. Conduct of Proceedings

R-33. Evidence
R-34. Evidence by Affidavit and Post-hearing Filing of Documents or Other Evidence

R-35. Inspection or Investigation

R-36. Interim Measures
R-37. Closing of Hearing
R-38. Reopening of Hearing
R-39. Waiver of Rules
R-40. Extensions of Time
R-41, Serving of Notice
R-42. Majority Decision
R-43. Time of Award

R-44. Form of Award

R-45. Scope of Award
R-46. Award Upon Settlement
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R-47. Delivery of Award to Parties

R-48. Modification of Award

R-49. Release of Documents

R-50. Withdrawal of Claims or Counterclaims

R-51. Applications to Court and Exclusion of Liability
R-52. Administrative Fees

R-53. Expenses '
R-54. Neutral Arbitrator's Compensation

R-55. Deposits
R-56. Remedies for Non-Payment

PROCEDURES FOR THE RESOLUTION OF DISPUTES THROUGH DOCUMENT SUBMISSION

D-1. Applicability
D-2. Preliminary Management Hearing

D-3. Removal From the D-Procedures )
‘D-4. Time of Award .

FAST TRACK PROCEDURES

F-1. Applicability

F-2. Answers and Counterclaims

F-3. Limitation on Extensions

E-4. Changes of Claim or Counterclaim

F-5. Appointment and Qualification of Arbitrators
F-6. Serving of Notice for Hearing

F-7. Preliminary Telephonic Management Hearing

F-8. Exchange of Information

F-9. Discovery :
F-10. Date, Time and Place of Hearing

F-11. The Hearing
F-12. Time Standards
F-13 Time of Award
F-14. Neutral Arbitrator’s Compensation

LARGE, COMPLEX CONSTRUCTION DISPUTES PROCEDURES
L-1. Applicability

L-2. Administrative Conference

L-3. Arbitrators

L-4, Preliminary Management Hearing

L-5. Management of Proceedings
L-6. Form of Award

ADMINISTRATIVE FEES
Standard Fee Schedule
Flexible Fee Schedule
Hearing Room Rental

NATIONAL CONSTRUCTION DISPUTE RESOLUTION COMMITTEE

Representatives of the organizations listed below constitute the National Construction Dispute Resolution
Committee (NCDRC). This Committee serves as an advisory body to the American Arbitration Association
concerning construction dispute resolution services.

American Association of Airport Executives
American Bar Association -- Forum on the Construction Industry

http://www.adr.org/sp.asp?id=22004 &printable=true 10/5/2010

52



Construction Industry Arbitrati~~ Rules and Mediation Procedures Page 4 of 37

American Bar Association - Construction Litigation Committee -
American Bar Association - Public Contract Law Section
American College of Construction Lawyers

American College of Real Estate Lawyers

American Council of Engineering Companies

American Institute of Architects

American Road and Transportation Builders Association
American Society of Civil Engineers

American Subcontractors Association

Associated Builders & Contractors, Inc.

Associated General Contractors of America

American Specialty Contractors, Inc.

Construction Financial Management Association
Construction Management Association of America
Construction Owners Association of America
Construction Specifications Institute

Design Build Institute of America

Dispute Review Board Foundation

Engineers Joint Contract Documents Committee
National Association of Home Builders

National Association of Minority Contractors

National Association of State Facilities Administrators
National Association of Surety Bond Producers

National Society of Professional Engineers

National Utility Contractdrs Association Surety Association of America
Victor O. Schinnerer

Women Construction Owners & Executives, USA

IMPORTANT NOTICE

These Rules and any amendment of them shall apply in the form in effect at the time-the administrative filing
requirements are met for a demand for arbitration or submission agreement received by the American Arbitration
Association. To insure that you have the most current information, visit www.adr.org . If an agreement for
mediation or arbitration specifies that rules in effect af the time thé agreement was éxecuted be uised, then absent
the parties’ agreement otherwise, the AAA shall apply the Rules as required by the agreement. We encourage
parties to use the most current, state of the art, AAA rules available.

INTRODUCTION

Each year, many thousands of construction-related transactions take place. Occasionally, disagreements in
-connection with these transactions develop. Often, these disputes are resolved by arbitration, the voluntary
submission of a dispute to a disinterested person or persons for final and binding determination. Arbitration has
been proven to be an effective way to resolve disputes fairly, privately, promptly, and economically.

The American Arbitration Association (AAA) is a public-service, not-for-profit organization offering a broad
range of dispute resolution services to business executives, attorneys, individuals, trade associations, unions,
management, consumers, families, communities, and all levels of government. The AAA is headquarted in New
York and has offices located in many major cities throughout the United States and around the world, including
Dublin, Mexico City and Singapore. Parties may hold hearings at local AAA offices or at other locations
convenient for them The AAA also provides education and training, publications, and conducts research on all

forms of out-of-court dispute resolution.

.Generally, the AAA's services are concluded with the transmittal of the award. Although there is voluntary
compliance with the majority of awards, judgment on the award can be entered in a court having appropriate

jurisdiction if necessary.
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Mediation

By agreement, the parties may submit their dispute to mediation before arbitration under the mediation
procedures herein. Mediation involves the services of one or more individuals, to assist parties in settling a
controversy or claim by direct negotiations between or among themselves. The mediator or mediators participate
(s) impartially in the negotiations, guiding and consulting the various parties involved. The result of the
mediation should be an agreement that the parties find acceptable. The mediator cannot impose a settlement and

an only guide the parties toward achieving their own settlement,

The AAA will administer the mediation process to achieve orderly, economical, and expeditious mediation,
utilizing to the greatest possible extent the competence and acceptability of the mediators on the AAA's
Construction Mediation Panel. Depending on the expertise needed for a given dispute, the parties can obtain the
services of one or more individuals who are willing to serve as mediators and who are trained in mediation skills.
In identifying those persons most qualified to mediate, the AAA is assisted by the Nat10na1 Construction Dispute

Resolution Committee.

The AAA itself does not act as mediator. Its function is to administer the mediation process in accordance with
the agreement of the parties, to teach mediation skills to members of the construction industry, and to maintain

the National Panel from which mediators can be chosen.

Procedures for mediation cases are described in Sections M-1 through M-18.

Arbitration

The arbitration rules contain four procedural tracks: the Regular Track Procedures (Section R), the Procedures for
the Resolution of Disputes through Document Submission (Section D), the Fast Track Procedures (Section F) and
the Procedures for Large, Complex Construction Disputes (Section L). The Regular Track Procedures are applied
to the administration of all arbitration cases, unless they conflict with any portion of Section DD, Section F or
Section L whenever these Sections apply. In the event of a conflict, the Fast Track Procedures, Procedures for the
Resolution of Disputes through Document Submission, or the Procedures for Large, Complex Construction

Disputes apply.
Regular Track Procedures
The highlights of the Regular Track Procedures are that they enable:
o opportunities for an administrative conference to help structure the dispute resolution process from the starting point;

® party input into the AAA's preparation of lists ofpmposed arbitrators;
checklists for parties and arbitrators to organize the managcmcnt hearing to address the necds associated with each d:spute

express arbitrator authority to control the discovery process;
broad arbitrator authority to control the hearing;

award format choices;
a Demand Form and an Answer Form, both of which seek information that will help the AAA to better serve the parties .

PROCEDURES FOR THE RESOLUTION OF DISPUTES THROUGH DOCUMENT SUBMISSION

The highlights of the Procedures for the Resolution of Disputes through Documerit Submlssxons are that they
provide:

o asimple process for resalution of disputes where a face-to-face hearing is not necessary;

o flexibility to take advantage of technology options;
o the ability to may to be applied to any size dispute by party agreement.

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010
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Fast Track Procedures

The Fast Track Procedures are designed for cases involving claims between two parties where no party's
disclosed claim or counterclaim exceeds $75,000, exclusive of claimed interest, attorneys' fees, arbitration fees

and costs. The highlights of these Procedures are:

a 45-day "time standard” for hearing process completion;

the establishment of a special pool of arbitrators who are pre~qualified to serve on an expedited basis;
an expedited arbitrator appointment process, with pary input;

conference call with the arbitrator within 10 days of confirmation of the arbitrator;

the presumption that cases involving $10,000 or less will be decided on a documents only basis;

a single day of hearing in most cases;

an award in no more than 14 calendar days after completion of the hearing,

© 9 0 0 0 o o

Procedures for Large, Complex Construction Disputes

Unless the parties agree otherwise, the Procedures for Large, Complex Construction Disputes will be applied to
all cases administered by the AAA under the Construction Arbitration Rules in which the disclosed claim or
counterclaim of any party is at least $1,000,000 exclusive of claimed interest, attorneys' fees, arbitration fees and

costs,
The key features of these Procedures include:

© a highly qualified, trained Pane] of Neutrals, compensated at their customary rates;

9@ a mandatory preliminary hearing with the arbitratoss, which may be conducted by telephone;
o broad arbitrator authority to order and control discovery, including depositions;

o the presumption that hearings will proceed on a consecutive or block basis;

o areasoned award unless the parties agree otherwise,

The National Construction Panel

The AAA maintains a National Panel of individuals competent to hear and decide disputes administered under
the Construction Industry Arbitration Rules. The AAA considers for appointment to the Construction Industry
Panel persons recommended by the National Construction Dispute Resolution Committee, regional advisory
committees and customers. These individuals are qualified to serve by virtue of their experience in the
construction field. The majority of these neutrals are actively engaged in the construction industry with attorney
neutrals generally devoting at least half of their practice to construction matters. Neutrals serving on the Panel

and under these Rules must also attend periodic training.

Administrative Fees

The AAA charges a filing fee based on the amount of claim or counterclaim. This fee information, which is
contained with these Rules, allows the parties to exercise control over their administrative fees and costs.

The fees cover AAA administrative services; they do not cover arbitrator compensation or expenses, if any, nor
do the fees cover reporting services, hearing room rental or any post-award charges incurred by the parties in

enforcing the award.

Alternative Dispute Resolution (ADR) Clauses

Mediation

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010
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If the parties elect to adopt mediation as a part of their contractual dispute settlement procedure, the following
mediation clause can be inserted into the contract in conjunction with a standard arbitration provision:

If a dispute arises out of or relates to this contract, or the breach thereof, and if the dispute cannot be

settled through negotiation, the parties agree first to try in good faith to settle the dispute by mediation
administered by the American Arbitration Association under its Construction Industry Mediation
Procedures before resorting fo arbitration, litigation, or some other dispute resolution procedure.

If the parties choose to use a mediator to resolve an existing dispute, the following language may accompany the
submission:
The parties hereby submit the following dispute to mediation administeréd by the American Arbitration

Association under its Construction Industry Mediation Procedures. (The clause may also provide for the
qualifications of the mediator(s), method of payment, locale of meetings, and any other item of concern to

the parties.)

Arbitration

Parties can provide for arbitration of future disputes by inserting the following clause into their contracts:

Any controversy or claim arising out of or relating to this contract, or the breach thereof, shall be settled
by arbitration administered by the American Arbitration Association under its Construction Industry
Arbitration Rules, and judgment on the award rendered by the arbitrator(s) may be entered in any court

having jurisdiction thereof.
Arbitration of existing disputes may be accomplished by use of the following:

We, the undersigned parties, hereby agree to submit to arbitration administered by the American
Arbitration Association under its Construction Industry Arbitration Rules the following controversy: (cite
briefly). We further agree that the above controversy be submitted to (one)(three) arbitrator(s). We
Sfurther agree that we will faithfully observe this agreement and the rules, that we will abide by and
perform any award rendered by the arbitr ator(s) and that a judgment of the court having ]urzsdzctzon

‘may be entered on the award:

The AAA's Guide to Drafting Dispute Resolution Clauses for Construction Contracts

( www.aaauonline.org/construction clauses.pdf) offers additional information about dispute resolution options
available for construction disputes. For more information about the AAA's Construction Dispute Avoidance and
Resolution Services, as well as the full range of other AAA services, contact the nearest AAA office or visit

 www.adr.org

CONSTRUCTION INDUSTRY MEDIATION PROCEDURES

M-1. Agreement of Parties

Whenever, by stipulation or in their contract, the parties-have provided for mediation or conciliation of existing
or future disputes under the auspices of the American Arbitration Association (AAA) or under these procedures,
the parties and their representatives, unless agreed otherwise in writing, shall be deemed to have made these
procedures , as amended and in effect as of the date of filing of a request for mediation, a part of their agreement

and designate the AAA as the administrator of their mediation.

The parties by mutual agreement may vary any part of these procedures including, but not limited to, agreeing to
conduct the mediation via telephone or other electronic or technical means, ‘

-M-2. Initiation of Mediation

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010
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Any party or parties to a dispute may initiate mediation under the AAA’s auspices by making a request for
mediation to any of the AAA's regional offices or case management centers via telephone, email, regu]ar mail or
fax. Requests for mediation may also be filed online via AAA WebFile at www.adr.org.

The party initiating the mediation shall simultaneously notify the other party or partie‘s of the request. The
initiating party shall provide the following information to the AAA and the other party or parties as applicable;

i. A copy of the mediation provision of the parties' contract or the parties' stipulation to mediate.
P p P P P

ii. The names, regular mail addresses, email addresses (if available), and telephone numbers of all parties to the
dispute and representatives, if any, in the mediation,

iii. A brief statement of the nature of the dispute and the relief requested.

iv. Any specific qualifications the mediator should possess.

Where there is no preexisting stipulation or contract by which the partics have provided for mediation of existing
or future disputes under the auspices of the AAA, a party may request the AAA to invite another party to
participate in "mediation by voluntary submission", Upon receipt of such a request, the AAA will contact the
other party or parties involved in the dispute and attempt to obtain a submission to mediation.

M-3. Fixing of Locale (the city, county, state, territory and, if applicable, country of the Mediation)

(a) When the parties' agreement to mediate is silent with respect to locale and the parties are unable to agree upon
a locale, the locale shall be the city nearest to the site of the project in construction disputes as determined by the

AAA.

(b) When the parties' agreement to mediate requires a specific locale, absent the parties' agreement to change it,
the locale shall be that specified in the agreement to mediate.

(c) If the reference to a locale in the agreement to mediate is ambiguous, the AAA shall have the authority to
consider the parties' arguments and determine the locale.

M-4. Representation

Any party may participate without representation (pro-se), or by any representative of that party's choosing, or by
counsel, unless such choice is prohibited by applicable law. A party intending to have representation shall notify
the other party and the AAA of the name, telephone number and address, and email address if available of the

representative.
M-5. Appointment of the Mediator

Parties may search the online profiles of the AAA's Panel of Mediators at www.aaamediation.com in an effort to
~ agree on a mediator. If the parties have not agreed to the appointment of a mediator and have not provided any
other method of appointment, the mediator shall be appointed in the following manner:

i. Upon receipt of a request for mediation, the AAA will send to cach party a list of mediators from the AAA's
Panel of Mediators. The parties are encouraged to agree to a mediator from the submitted list and to advise the

AAA of their agreement.
ii.’If the parties are unable to agree upon a mediator, each party shall strike unacceptable names from the list,
number the remaining names in order of preference, and return the list to the AAA. If a party does not return the

list within the time specified, all mediators on the list shall be deemed acceptable to that party. From among the
mediators who have been mutually approved by the parties, and in accordance with the designated order of

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010
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mutual preference, the AAA shall invite a mediator to serve.

iii. If the parties fail to agree on any of the mediators listed, or if acceptable mediators are unable to serve, or if
for any other reason the appointment cannot be made from the submitted list, the AAA shall have the authority to
make the appointment from among other members of the Panel of Mediators without the submission of additional

lists.
M-6. Mediator's Impartiality and Duty to Disclose

AAA mediators are required to abide by the Model Standards of Conduct for Mediators in effect at the time a
mediator is appointed to a case. Where there is a conflict between the Model Standards and any provision of these
Mediation Procedures, these Mediation Procedures shall govern. The Standards require mediators to (i) decline a
mediation if the mediator cannot conduct it in an impartial manner, and (ii) disclose, as soon as practicable, all
actual and potential conflicts of interest that are reasonably known to the mediator and could reasonably be seen

as raising a question about the mediator's impartiality.

Prior to accepting an appointment, AAA mediators are rcqmred to make a reasonable inquiry to determine
whether there are any facts that a reasonable individual would consider likely to create a potential or actual
conflict of interest for the mediator. AAA mediators are required to disclose any circumstance likely to create a
presumption of bias or prevent a resolution of the parties’ dispute within the time-frame desired by the parties.
Upon receipt of such disclosures, the AAA shall immediately communicate the disclosures to the parties for their

comments.

The parties may, upon receiving disclosure of actual or potential conflicts of interest of the mediator, waive such
conflicts and proceed with the mediation. In the event that a party disagrees as to whether the mediator shall
serve, or in the event that the mediator's conflict of interest might reasonably be viewed as undermining the

integrity of the mediation, the mediator shall be replaced.

M-7. Vacancies

If any mediator shall become unwilling or unable to serve, the AAA will appoint another mediator, unless the
parties agree othermse in accordance w1th section M-5.

M-8. Duties and Responsibilities of the Mediator

i. The mediator shall conduct the mediation based on the principle of party self-determination. Self-determination
is the act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to

process and outcome.

ii. The mediator is authorized to conduct separate or ex parte meetings and other communications with the parties
and/or their representatives, before, during, and after any scheduled mediation conference. Such communications
may be conducted via telephone, in writing, via email, online, in person or otherwise.

iii. The parties are encouraged to exchange all documents pertinent to the relief requested. The mediator may
request the exchange of memoranda on issues, including the underlying interests and the history of the parties’'
negotiations. Information that a party wishes to keep confidential may be sent to the mediator, as necessary, in a

separate communication with the mediator.

iv. The mediator does not have the authority to impose a settlement on the parties but will attempt to help them
reach a satisfactory resolution of their dispute. Subject to the discretion of the mediator, the mediator may make
oral or written recommendations for settlement to a party privately or, if the parties agree, to all parties jointly.

v

v. In the event a complete settiement of all or some issues in dispute is not achieved within the scheduled mediation session(s), the mediator may

continue to communicate with the parties, for a period of time, in an ongoing effo rt to facilitate a complete settlement.
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vi. The mediator is not a legal representative of any party and has no fiduciary duty to any party.

vii. The mediator shall set the date, time, and place for each session of the mediation conference. The parties shall
respond to requests for conference dates in a timely manner, be cooperative in scheduling the earliest practicable
date, and adhere to the established conference schedule. The AAA shall provide notice of the conference to the

parties in advance of the conference date, when timing permits.

M-9. Responsibilities of the Parties

The parties shall ensure that appropriate représentatives of each party, having authority to consummate a
settlement, attend the mediation conference.

Prior to and during the scheduled mediation conference session(s) the parties and their representatives shall, as
appropriate to each party's circumstances, exercise their best efforts to prepare for and engage in a meaningful

and productive mediation.

M-10. Privacy

Mediation sessions and related mediation communicaticns are private proceedings. The parties and their
representatives may attend mediation sessions. Other persons may attend only with the permission of the parties

and with the consent of the mediator.

M-11. Confidentiality

Subject to applicable law or the parties’ agreement, confidential information disclosed to a mediator by the parties
or by other participants (witnesses) in the course of the médiation shall not be divulged by the mediator. The
mediator shall maintain the confidentiality of all information obtained in the mediation, and all records, reports,
or other documents received by a mediator while serving in that capacity shall be confidential.

The mediator shall not be compelled to divulge such records or to testify in regard to the mediation in any
adversary proceeding or judicial forum.

The parties shall migintain the confidentiality of the mediation and-shall not rely on, or-introduce as evidence in
any arbitral, judicial, or other proceeding the following, unless agreed to by the parties or required by applicable

law:

i. Views expressed or suggestions made by a party or other participant with respect to a possible settlement of the
dispute;

ii. Admissions made by a party or other participant in the course of the mediation proceedings;
iii. Proposals made or views expressed by the mediator; or

iv. The fact that a party had or had not indicated willingness to accept a proposal for settlement made by the
mediator.

M-12. No Stenographic Record
There shall be no stenographic record of the mediation process.
M-13. Termination of Mediation

The mediation shall be terminated:

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010

99



Construction Industry Arbitrati- Rules and Mediation Procedures Page 11 of 37

1. By the execution of a settlement agreement by the parties; or

ii. By a written or verbal declaration of the mediator to the effect that further efforts at mediation would not
contribute to a resolution of the parties' dispute; or

iii. By a written or verbal declaration of all parties to the effect that the mediation proceedings are terminated; or

iv. When there has been no communication between the mediator and any party or party's representative for 21
days following the conclusion of the mediation conference.

M-14. Exclusion of Liability

Neither the AAA nor any mediator is a necessary party in judicial proceedings relating to the mediation. Neither
the AAA nor any mediator shall be liable to any party for any.error, act or omission in connection with any
mediation conducted under these procedures. Parties to a mediation under these procedures may not call the
mediator, the AAA or AAA employees as a witness in litigation or any other proceeding relating to the
mediation. The mediator, the AAA and AAA employees are not competent to testify as witnesses in any such

proceeding,
M-15. Interpretation and Application of Procedures

The mediator shall interpret and apply these procedures insofar as they relate to the mediator's duties and
responsibilities. All other procedures shall be interpreted and applied by the AAA.

M-16. Deposits

Unless otherwise directed by the mediator, the AAA will require the parties to deposit in advance of the
mediation conference such sums of money as it, in consultation with the mediator, deems necessary to cover the
costs and expenses of the mediation and shall render an accounting to the parties and return any unexpended

balance at the conclusion of the mediation.
M-17. Expenses

All expenses of the mediation, including required traveling and other expenses or charges of the mediator, shall
be borne equally by the parties unless they agree otherwise. The expenses of participants for either side shall be

paid by the party requesting the attendance of such participants.
M-18. Cost of the Mediation

There is no filing fee to initiate a mediation or a fee to request the AAA to invite parties to mediate.

The cost of mediation is based on the hourly or daily mediation rate published on the mediator's AAA proﬁle..
This rate covers both mediator compensation and an allocated portion for the AAA's services. There is a four-
houvr or one half day minimum charge for a mediation conference. Expenses referenced in Section M-17 may

also apply.

If a matter submitted for mediation is withdrawn or cancelled or results in a settlement after the request to initiate
mediation is filed but prior to the mediation conference the cost is $200 plus any mediator time and charges
incurred. These costs shall be borne by the initiating party unless the parties agree otherwise.

If you have questions about mediation costs or services visit www.aaamediation.com or contact your local AAA

office.

CONSTRUCTION INDUSTRY ARBITRATION RULES
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REGULAR TRACK PROCEDURES
R-1. Agreement of Parties and Designation of Applicable AAA Rules

(a) The parties shall be deemed to have made these Rules a part of their arbitration agreement whenever they
have provided for arbitration by the American Arbitration Association (hereinafter AAA) under its Construction
Industry Arbitration Rules or whenever they have provided for arbitration of a construction dispute pursuant to

the Rules of the AAA without designating particular AAA Rules.

(b) Unless the parties or the AAA deter mines otherwise, the Fast Track Procedures shall apply in any case involving no more than two parties in which no
disclosed claim or counterclaim exceeds $75,000, ex clusive of claimed interest, attor neys’ fees and arbitration fees and costs. Parties may also agree to
use these procedures in larger cases. The Fast Track Procedures shall be applied as described in Secti on F of these Rules, in addition to any other

portion of these R ules that is not in confiict with the Fast Track Procedures.

(c) Unless the parties agree otherwise, the Procedures for Large, Complex Construction Disputes shall apply to
all cases in which the disclosed claim or counterclaim of any party is $1,000,000 or more, exclusive of claimed
interest, attorneys' fees, and arbitration fees and costs. The Procedures for Large, Complex Construction Disputes
shall be applied as described in Section L of these Rules, in addition to any other portion of these Rules that is not

in conflict with the Procedures for Large, Complex Construction Disputes.

(d) Parties may, by agreement, apply the Fast Track Procedures, the Procedures for Large, Complex Construction
Disputes or Procedures for the Resolution of Disputes through Document Submission (Section D of these Rules)
to any dispute.

(e) All ‘o-ther cases shall be administered in accordance with Regular Track Procedures of these Rules

R-2. AAA and Delegation of Duties

When parties agree to arbitrate under these Rules, or when they provide for arbitration by the AAA and an
arbitration is initiated under these Rules, they thereby authorize the AAA to administer the arbitration. The
authority and duties of the AAA are prescribed in the agreement of the parties and in these Rules, and may be
carried out through such of the AAA's representatives as it may direct. The AAA may, in its discretion, assign the
administration of an arbitration to any of its offices. Arbitrations administered under these rules shall only be
administered by the AAA or by an individual or organization authorized by the AAA to do so.

R-3. National Panel of Construction Neutrals

The AAA shall establish and maintain a National Panel of Construction Arbitrators ("National Panel") and shall
appoint arbitrators as provided in these Rules. The term "arbitrator” in these Rules refers to the arbitration panel,
constituted for a particular case, whether composed of one or more arbitrators, or to an individual arbitrator, as

the context requires.

R-4. Filing Requirements Under an Arbitration Agreement in a Contract

(a) Filing of a Demand: Arbitration under an arbitration provision in a contract shall be initiated in the following
manner:

(i) The initiating party ("the claimant") shall, within the time period, if any, specified in the contract(s), file
with the AAA a demand for arbitration, the administrative filing fee, and a copy of the applicable arbitration
agreement from the parties' contract which provides for arbitration . Filing may be accomplished through use of
AAA WebFile, located at www.adr.org , or by filing the demand with any AAA office.

(i) The claimant shall simultaneously provide a copy of the demand and the applicable arbitration agreement to
the opposing party ("the respondent”).
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(ii) The demand shall include:

(a) The name of each party;

(b) The address for each party, including, if known, telephone and fax numbers and email addresses;

(c) If applicable, the names, addresses, telephone and fax numbers and, if known, email address of the known
representative for each party;

(d) A statement setting forth the nature of the claim including the relief sought and the amount involved;

(f) The locale requested, if the arbitration agreement does not specify one.

(b) The AAA shall provide notice to the parties (or their representatives if so named) of the receipt of a demand
when the administrative filing requirements have been satisfied. The date on which the filing requirements are
satisfied shall establish the date of filing the dispute for administration however, any disputes in connection with

the AAA's determination may be decided by the arbitrator.

If a filing does not satisfy the Filing Requirements set forth above, the AAA shall acknowledge to all named
parties receipt of the incomplete filing and inform the parties of the filing deficiencies. If the deficiencies are not
cured by the due date specificd by the. AAA, the filing may be returned to the filing party.

(c) Answers and Counterclaims

(i) Answering Statement: A respondent may file an answering statement with the AAA within 14 calendar days
after notice of the filing of the demand is sent by the AAA. The respondent shall, at the time of any such filing,

send a copy of the answering statement to the claimant and to all other parties to the arbitration. If no answering
statement is filed within the stated time, respondent will be deemed to deny the claim. Failure to file an

answering statement shall not operate to delay the arbitration.

(i) Counterclaim: A respondent may file a counterclaim within 14 calendar days after notice of the filing of the
demand is sent by the AAA. The Respondent shall, at the time of any such filing, send a copy of the
counterclaiim to thie claimant and to all other parties to the arbitration. If a counterclaim is asserted, it shall
include a statement setting forth the nature of the counterclaim including the relief sought and the amount
involved. The filing fee as specified in the applicable AAA Fee Schedule must be paid at the time of the filing

of any counterclaim.
If the counterclaim ﬁlmg is deficient, and not cured by the date specified by thc AAA, it may be returned to the
filing party.

(d) Parties are encouraged to provide descriptions of their clai ms, in any document filed pursuant to this section, in sufficlent detail to maks the
circumstances of the dispute clear to the arbitrator.

R-5. Filing Requirements Under a Submission Agreement

Parties to any existing dispute, who have not previously agreed to use these Rules, may commence arbitration
under these Rules by either fiing online through AAA WebFila or by filing at any office of the AAA a written submission to

arbitrate under these Rules, signed by the parties. The submission shall contain:

(a) The names and addresses for each pany‘ and their representatives, including, if known, telephone and fax
numbers and email addresses;

(b) A-statement setting forth the nature of the dispute including the relief sought, the amount involved and the
claims and counterclaims asserted by the parties. Unless the parties state otherwise in the submission, all claims
and counterclaims will be deemed to be denied by the other party;
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(c) The hearing locale, if agreed upon by the parties;

(d) The appropriate filing fee for each claim or counterclaim as provided in the AAA Fee Schedule applicable at
the time of filing. .

Parties are encouraged to provide descriptions of their claims in sufficient detail to make the circumstances of
their dispute clear to the arbitrator. -

R-6. Changes of Claim or,Counterclaim

(a) A party may at any time prior to the close of the hearing or by the date established by the arbitrator increase or
decrease the amount of its claim or counterclaim. Written notice of the change of claim amount must be provided

to the AAA and all parties.

(b) Any new or different claim or counterclaim, as opposed to an increase or decrease in the amount of a pending
claim or counterclaim, shall be made in writing and filed with the AAA, and a copy shall be provided to the other
party, who shall have a period of 14 calendar days from the date of such transmittal within which to file an
answer to the proposed change of claim or counterclaim with the AAA. After the arbitrator is appointed no new

or different claim or counterclaim may be submitted without the arbitrator's consent.

R-7. Consolidation or Joinder

(a) If the parties are unable to agree to consolidate related arbitrations or to the joinder of parties to an ongoing
arbitration, the AAA shall directly appoint a single arbitrator (hereinafter referred to as the R-7 arbitrator) for the
limited purpose of deciding whether related arbitrations should be consolidated or parties joined.

(1) To request consolidation of arbitrations, the requesting party must have filed a demand for arbitration,
including the applicable arbitration provision(s) from the parties' contract(s) and must provide a written request
for consolidation which outlines the reasons for such request. It is the requesting party's responsibility to

provide a copy of the request to all parties.

(ii) To request joinder of parties, the requesting party must file a written request to join parties to an existing
arbitration which provides the names and contact information for such parties, names and contact information
for the parties' representatives, if known and the reasons for such request. It is the requesting party's

responsibility to provide a copy of the request to all parties.

(b) Absent agreement of all parties, the R-7 arbitrator appointed under this Rule shall not be an arbitrator who is
appointed to any pending case involved in the consolidation request at issue.

(c) If the R-7 arbitrator determines that separate arbitrations shall be consolidated or that the joinder of additional
parties is permissible, that arbitrator may also establish a process for selecting arbitrators for any ongoing or
newly constituted case and, unless agreed otherwise by the parties, the allocation of responsibility for arbitrator
compensation among the parties, subject to reapportlonment by the arbitrator(s) appointed to the newly

constituted case in the final arbitration award.

(d) The AAA may take reasonable administrative action to accomplish the consolidation or joinder as directed by
the arbitrator.

(¢)The AAA shall maintain a panel of construction attorneys who have experience with consolidation or joinder
issues. All arbitrators appointed to hear requests under this Rule shall be appointed from that panel, unless the

" parties agree otherwise.

R-8. Interpretation and Application of Rules
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The arbitrator shall interpret and apply these Rules insofar as they relate to the arbitrator's powers and duties.
When there is more thah one arbitrator and a difference arises among them concerning the meaning or application
of these Rules, it shall be decided by a majority vote. If that is not possible, either an arbitrator or a party may
refer the question to the AAA for final decision. All other rules shall be interpreted and applied by the AAA.

R-9. Jurisdiction

(a) The arbitrator shall have the power to rule on his or her own jurisdiction, mcludmg any objectlons with
respect to the existence, scope or validity of the arbitration agreement.

(b) The arbitrator shall have the power to determine the existence or validity of a contract of which an arbitration
clause forms a part. Such an arbitration clause shall be treated as an agreement independent of the other terms of
the contract. A decision by the arbitrator that the contract is null and void shall not for that reason alone render

invalid the arbitration clause.

(c) A party must object to the jurisdiction of the arbitrator or to the arbitrability of a claim or counterclaim no
later than the filing of the answering statement to the claim or counterclaim that gives rise to the objection. The
arbitrator may rule on such objections as a preliminary matter or as part of the final award.

R-10. Mediation

(a) At any stage of the proceedings, the parties may agree to conduct a mediation conference under the AAA
Construction Industry Mediation Procedures in order to facilitate settlement. Unless requested by all parties, the
mediator shall not be an arbitrator appointed to the case. Should the parties jointly request that the arbitrator serve

as a mediator, the arbitrator's consent to do so is also required.

(b) If the case is initially filed for arbitration and the parties subsequently agree to mediate, unless the parties
agree otherwise, or in the absence of party agreement, by the decision of the arbitrator, the arbitration process

shall not be stayed while the mediation is pending,.

1

R-11. Administrative Conference

(a) Before the appointment.of the arbitrator; any party may request, or the AAA, in its discretion, may schedule
an administrative conference with a representative of the AAA and the parties and/or their representatives.

(b) The purpose of the administrative conference is to organize and expedite the arbitration, explore
administrative details, establish an efficient means of selecting an arbitrator, ascertain the parties' preferred
arbitrator qualifications and to consider mediation as a dispute resolution option and to address other appropriate
concerns of the parties, including but not limited to joinder of parties, consolidation of related cases, changes to
claims and the possibility of proceeding through the submission of documents only as set out in optional Section

D of the Rules, may also be explored.
(c) Administrative conferences may be convened, at the AAA's discretion or at the request of any party, at other
times during the case to address case management matters that do not require the arbitrator's involvement.

R-12. Fixing of Locale (the city, county, state, territory and, if applicable, country of the arbitrétion)

The parties may mutually agree to the locale where the arbitration is to be held. Any disputes regarding the locale
must be submitted to the AAA and all other parties within 14 calendar days from the date of the AAA's initiation
of the case or the date established by the AAA. Dlsputes regarding locale shall be determined in the following

manner:

(a) When the parties' arbitration agreement is silent with respect to locale and the parties are unable to agree upon
a locale, the locale shall be the city nearest to the site of the prOJect in dispute, as determined by the AAA, subject
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v

to the power of the arbitrator to finally determine the locale within 14 calendar days after the date of the
preliminary hearing.

(b) When the parties' arbitration agreement requires a specific locale, absent the parties' agreement to change it,
the locale shall be that specified in the arbitration agreement.

(c) If the reference to a locale in the arbitration agreement is ambiguous and the parties are unable to agree to a-
specific locale, the AAA shall determine the locale, subject to the power of the arbitrator to finally determine the

locale within 14 calendar days after the date of the preliminary hearing.

The arbitrator, at the arbitrator's sole discretion, shall have the authority to conduct special hearings for document
production purposes or otherwise at other locations if reasonably necessary and beneficial to the process.

R-13. Date, Time and Place of Hearing

The arbitrator shall set the date, time, and place for each hearing and/or conference. The parties shall respond to
requests for hearing dates in a timely manner, be cooperative in scheduling the earliest practicable date, and
adhere to the established hearing schedule. The AAA shall provide notice of hearing to the parties at least 7
calendar days'in advance of the hearing date, unless otherwise agreed by the parties or so directed by the

arbitrator. :
R-14. Arbitrator Appointment from National Construction Panel

If the parties have not appointed an arbitrator and have not provided any other method of appointment, the
arbitrator shall be appointed in the following manner:

(2) Immediately after the filing of the submission or the answering statement or the expiration of the time within
which the answering statement is to be filed, the AAA shall send simultaneously to each party to the dispute an
identical list of 10 (unless the AAA decides that a different number is appropriate) names of persons chosen from
the National Construction Panel. The parties are encouraged to agree on an arbitrator from the submitted list and

to advise the AAA of their agreement.

-(b) If the parties are unable to agree upon an arbitrator, each party to the dispute shall have 14 calendar days from
the transmittal date in which to strike names objected to, number the remaining names in order of preference, and

return the list to the AAA.

The parties shall not exchange arbitrator selection lists. If a party does not return the list within the time specified
by the AAA, all persons named therein shall be deemed acceptable by that party. From among the persons who
have been approved on both lists, and in accordance with the designated order of mutual preference, the AAA

shall invite the acceptance of an arbitrator to serve.

(c) If the parties fail to agree on any of the persons named, or if acceptable arbitrators are unable to act, or if for
any other reason the appointment cannot be made from the submitted lists, the AAA shall have the authority to
make the appointment from among other members of the National Construction Panel without the submission of

additional lists.

(d) Unless the parties agree otherwise, when there are two or more claimants or two or more respondents, the
AAA may appoint all the arbitrators without the submission of lists.

(e) In a three-arbitrator case, the parties shall first attempt to agree on the professional backgrounds of the
composition of the arbitration panel. If the parties are unable to agree, then the AAA shall determine the
professional composition of the panel, taking into account any preferences expressed by the parties.

The AAA may provide the parties with lists, separated by industry, in order for the parties to select arbitrators
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from different professional background. If separate lists are used, the total number of names will be no less than
15, unless the AAA determines otherwise.

R-15. Direct Appointment by a Party

(a) If the agreement of the parties names an arbitrator or specifies a method of appointing an arbitrator, that
designation or method shall be foillowed. The notice of appointment, with the name, address and telephone
number and fax number and email, if known, of the arbitrator, shall be filed with the AAA by the appointing
party. Upon the request of any appointing party, the AAA shall submit a list of members of the National
Construction Panel from which the party may, if it so desires, make the appointment.

(b) Where the parties have agreed that each party is to name one arbitrator, the arbitrators so named must meet
the standards of R-20 with respect to impartiality and independence unless the parties have specifically agreed
pursuant to R-20(a) that the party-appointed arbitrators are to be non-neutral and need not meet those standards.

(c) If the agreement specifies a period of time within which an arbitrator shall be appointed and any party fails to
make the appointment within that period, the AAA shall make the appointment.

(d) If no period of time is specified in the agreement, the AAA shall notify the party to make the appointment. If
within 14 calendar days after such notlce has been sent, an arbitrator has not been appointed by a party, the AAA.

shall make the appointment.
R-16. Appointment of Chairperson by Party-Appointed Arbitrators or Parties

(a) If, pursuant to Section R-15, either the parties have directly appointed arbitrators, or the arbitrators have been
appointed by AAA and the parties have authorized those arbitrators to appoint a chairperson within a specified
time and no appointment is made within that time or any agreed extension, the AAA may appoint the

chairperson.

(b) If no period of time is specified for appointment of the chairperson and the party-appointed arbltrators or the
parties do not make the appointment within 14 calendar days from the date of the appointment of the last t party-

_ appointed arbitrator, the AAA may appoint the chairperson.

(c) If the parties have agreed that their party-appointed arbitrators shall appoint the chairperson from the National
Construction Panel, the AAA shall furnish to the party-appointed arbitrators, in the manner provided in Section
R-14, a list selected from the National Construction Panel, and the appointment of the chairperson shall be made

as provided in that Section.
R-17. Nationality of Arbitrator in International Arbitration

Where the parties are nationals of different countries, the AAA, at the request of any party or on its own
initiative, may appoint as arbitrator a national of a country other than that of any of the parties. The request must
be made before the time set for the appointment of the arbitrator as agreed by the parties or set by these rules.

R-18. Number of Arbitrators

(2) If the parties have not agreed on the number of arbitrators, the dispute shall be heard and determined by one
arbitrator, unless the AAA, in its discretion, directs that three arbitrators be appointed. A party may request three
arbitrators in the demand or answer, which request the AAA will consider in exercising its discretion regarding

the number of arbitrators appointed to the dispute.
(b) Any request for a change in the number of arbitrators as a result of an increase or decrease in the amount of a

claim must be made to the AAA and the other parties to the arbitration no later than 7 calendar days after receipt
of the R-6 required notice of change of claim amount If the parties are unable to agree with respect to the request
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for a change in the number of arbitrators, the AAA shall make that determination.

R-19. Disclosure

(a) Any person appointed or to be appointed as an arbitrator as well as the parties and their representatives shall
disclose to the AA A, as promptly as practicable, any circumstance likely to give rise to justifiable doubt as to the
arbitrator's impartiality or independence, including any bias or any financial or personal interest in the result of
the arbitration or any past or present relationship with the parties or their representatives. Such obligation shall

remain in effect throughout the arbitration.

(b) Upon receipt of such information from the arbitrator or another source, the AAA shall communicate the
information to the parties and, if it deems it appropriate to do so, to the arbitrator and others.

{(c) In order to encourage disclosure by arbitrators, disclosure of information pursuant to this Section R-19 is not
to be construed as an indication that the arbitrator considers that the disclosed circumstances is likely to affect

impartiality or independence.
R-20. Disqualification of Arbitrator

(a) Any arbitrator shall be impartial and independent and shall perform his or her duties with diligence and in
good faith, and may be subject to disqualification for

(i) Partiality or lack of independence,

(ii) Inability or refusal to perform his or her duties with diligence and in good faith, and

(iii) Any grounds for disqualification provided by applicable law.

The parties may agree in writing, however, that arbitrators directly appointed by a party pursuant to Section R-
15 shall be non-neutral, in which case such arbitrators need not be impartial or independent and shall not be

subject to disqualification for partiality or lack of independence.

{(b) Upon objection of a party to the continued service of an arbitrator, or on its own initiative, the AAA shall
determine whether the arbitrator should be disqualified under the grounds set out above, and shall inform the
parties of its decision, which decision shall be conclusive.

R-21. Cofnmunication with Arbitrator and the AAA

" (a) No party and no one acting on behalf of any party shall communicate ex-parte with an arbitrator except as
follows. A party or anyone acting on behalf of a party may communicate ex-parte with a candidate for direct
appointment pursuant to Section R-15 in order to advise the candidate of the general nature of the controversy,
and of the anticipated proceedings and to discuss the candidate’s qualifications, availability, or independence in
relation to the parties or to discuss the suitability of candidates for selection as a third arbitrator where the parties

or party-designated arbitrators are to participate in that selection.

(b) R-21(a) does not apply to arbitrators directly appointed by the parties who, pursuant to R-20(a), the parties
have agreed in writing are non-neutral. Where the parties have so agreed under R-20(a), the AAA shall as an
administrative practice suggest to the parties that they agree further that R-21(a) should nonetheless apply

prospectively.

(c) In the course of administering an arbitration, the AAA and the parties or anyone acting on behalf of any of the
parties may communicate with each other either jointly or individually.

(d) As set forth in R-41, unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by
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any party to the AAA or to the arbitrator shall simultaneously be provided to the other party or parties to the
arbitration.

R-22. Vacancies .

(a) If for any reason an arbitrator is unable to perform the duties of the office, the AAA may, on proof
satisfactory to it, declare the office vacant. Vacancies shall be filled in accordance with the applicable provisions

of these Rules.

(b) In the event of a vacancy in a panel of neutral arbitrators after the hearings have commenced, the remaining
arbitrator or arbitrators may continue with the hearing and determination of the controversy, unless the parties

agree otherwise.

(c) In the event of the appointment of a substitute arbitrator, the panel of arbitrators shall determine in its sole
discretion whether it is necessary to repeat all or part of any prior hearings.

R-23. Preliminary Management Hearing

As promptly as practicable after the selection of the arbitrator(s), a preliminary management hearing shall be held
among the parties and/or their attorneys or other authorized representatives and the arbitrator(s). Unless the
parties agree otherwise or the arbitrator specifically directs otherwise, the preliminary management hearing will

be conducted by telephone rather than in person. -
At the Preliminary Management Hearing the mat;ers to be discussed may include:
(a)The issues to be arbitrated, including:
(i) review of claims as set forth in the parties' claims and counterclaims;
(i1) the schedule for specification of any undisclosed claims or counterclaims;
(ii1) deadlines for amending claims, if the arbitrator deems appropriate;
(iv) whether claims for attorneys' fees, costs, interest or any other similar claims exist;
(v) if any limitations exist on the arbitrator's authority to award any of the remedies sought.
(b) The identification of any onéoing, related litigation or other dispute resolution.
(c) The procedures for maintaining an efficient and cost effective dispute resolution process, including:

(i) the extent to which testimony may be admitted at the hearing telephonically, over the internet, by affidavit,
or by any other means;

(ii) the overall cost of the dispute resolution process as structured through this management hearing;

(iii) exhibit management;
(iv) areview of possible cost- and time-saving steps.

(d) The date, time, place, and estimated duration of the hearings.

(e) The scope and timing of exchange of information
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(f) The need for pre; or post- hearing submissions and schedules for the same if applicable.
(g) The schedule for submission of witness lists.

(h) The form of award.

(i) Any other matters the arbitrator deems appropriate.

" The arbitrator shall promptly issue written orders reflecting his or her decisions on the above matters and méy
conduct additional conferences when the need arises.

R-24. Exchange of Information

(a) At the request of any party or at the discretion of the arbltrator consistent with the expedited nature of
arbitration, the arbitrator may direct

(i) the production of documents and other information, and

(ii) the identification of any witnesses to be called.

(b) At least 7 calendar days prior to the hearing, or by the date established by the arbitrator, the parties shall
exchange copies of all exhibits they intend to submit at the hearing,

(c) The arbitrator is authorized to resolve any disputes concerning the exchange of information.

(d) There shall be no other discovery, except as indicated herein, unless so ordered by the arbitrator in
exceptional cases.

R-25. Attendance at Hearings

The arbitrator and the AAA shall maintain the pnvacy of the hearings unless the law provides to the contrary.
Any person having a direct interest in the arbitration is entitled to attend hearings. The arbitrator shall otherwise
have the power to require the exclusion of any witness, other than a party or other essential person, during the
testimony of any other witness. It shall be discretionaly with the arbitrator to determine the propriety of the

attendance of any person other than a party and its representative.

R-26. Representation

Any party may participate without representation (pro-se), or by counsel or any other representative of that
party's choosing, unless such choice is prohibited by applicable law. A party intending to have representation
shall notify the other party and the AAA of the name, telephone number and address, and email address if
available of the representative at least 7 calendar days prior to the date set for the hearing at which that person is
first to appear. When such a representative initiates an arbitration or responds for a party, notice is deemed to

have been given.

R-27. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of office and, if required by law, shall
do so. The arbitrator may require w1tnesses to testify under oath administered by any duly qualified person and, if

it is required by law or requested by any party, shall do so.

R-28. Stenographic Record .

(a) Any party desiring a stenographic record shall make arrangements directly with a stenographer aﬁd shall
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notify the other parties of these arrangements at least 7 calendar days in advance of the hearing. The requesting
party or parties shall pay the cost of the record.

(b) No other means of recording the proceedings will be permitted absent the agreement of the parties or per the
direction of the arbitrator,

(c.) If the transcript or any other recording is agreed by the parties and determined by the arbitrator to be the
official record of the proceeding, it must be provided to the arbitrator and made available to the other parties for

inspection, at a date, time, and place determined by the arbitrator.

(d) The arbitrator may resolve any disputes with regard to apporhonment of the costs of the stenographic record
or other recordmg

R-29. Interpreters

Any party wishing an interpreter shall make all arrangements directly with the interpreter and shall assume the
costs of the service.

R-30. Postponements of Hearings

The arbitrator for good cause shown may postpone any hearing upon agreement of the parties, upon request of a
party, or upon the arbitrator's own initiative.

R-31. Arbitration in the Absence of a Party or Representative

Unless the law provides to the contrary, the arbitration may proceed in the absence of any party or representative
who, after due notice, fails to be present or fails to obtain a postponement. An award shall not be made solely on
the default of a party. The arbitrator shall require the party who is present to submit such evidence as the
arbitrator may require for the making of an award.

R-32. Conduct of Proceedings

(a) The claimant shall present evidence to support its claim. The réspondent shall then present evidence
supporting its defense. Witnesses for each party shall also submit to questions from the arbitrator and the adverse
party. The arbitrator has the discretion to vary this procedure, provided that the parties are treated with equality
and that each party has the right to be heard and is given a fair opportunity to present its case.

(b) The arbitrator, exercising his or her discretion, shall conduct the proceedings with a view toward expediting
the resolution of the dispute and may direct the order of proof, bifurcate proceedings, and direct the parties to
focus their presentations on issues the decision of which could dispose of all or part of the case.

When deemed appropriate, the arbitrator may also allow for the presentation of evidence by alternative means
including video conferencing, internet communication, telephonic conferences and means other than an in-person
presentation. Such alternative means must still afford a full opportunity for all parties to present any evidence that
the arbitrator deems material and relevant to the resolution of the dispute and when involving witnesses, provide

that such witness submit to examination.

(c) The arbitrator may entertain motions, including motions that dispose of all or part of a claim, or that may
expedite the proceedings, and may also make preliminary rulings and enter interlocutory orders.

(d) The parties may agree to waive oral hearings in any case.

R-33. Evidence
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(a) The parties may offer such evidence as is relevant and material to the dispute and shall produce such evidence
as the arbitrator may deem necessary to an understanding and determination of the dispute. Conformity to legal

rules of evidence shall not be necessary.

(b) The arbitrator shall determine the admissibility, relevance, and materiality of the evidence offered. The
arbitrator may request offers of proof and may reject evidence deemed by the arbitrator to be cumulative,
unreliable, unnecessary, or of slight value compared to the time and expense involved. All evidence shall be
taken in the presence of all of the arbitrators and all of the parties, except where: 1) any of the parties is absent, in
default, or has waived the right to be present, or 2) the parties and the arbitrators agree otherwise,

(c) The arbitrator shall take into account applicable principles of legal privilege, such as those involving the
confidentiality of communications between a lawyer and client.

(d) An arbitrator or other person authorized by law to subpoena witnesses or documents may do so upon the
request of any party or independently. Parties who request that an arbitrator sign a subpoena shall provide a copy
of the request and proposed subpoena to the other parties to the arbitration simultaneously upon making the

request to the arbitrator.
R-34. Evidence by Affidavit and Post-hearing Filing of Documents or Other Evidence

(a) The arbitrator may receive and consider the evidence of witnesses by declaration or affidavit, and shall give it
such weight as the arbitrator deems it entitled to after consideration of any objection made to its admission.

(b) If the parties agree or the arbitrator directs that documents or other evidence be submitted to the arbitrator
after the hearing, the documents or other evidence, unless otherwise agreed by the parties and the arbitrator, shall
be filed with the AAA for transmission to the arbitrator. All parties shall be afforded an opportunity to examine

and respond to such documents or other evidence.

R-35. Inspection or Investigation

An arbitrator finding it necessary to make a site inspection or other investigation in connection with the
arbitration shall set the date and time for such inspection or investigation and shall direct the AAA to so notify
the parties. Any party who so desires may be present at such an inspection or investigation. Absent agreement of
the parties, the arbitrator shall not undertake a site inspection unless all parties are present. In the event of a case
“proceeding in the absence of a party pursuant to Section R- 31 of these Rules, agreement of the parties for the
arbitrator to proceed without all parties' present is not necessary so long as sufficient notice of the inspection or

investigation is provided.

R-36. Interim Measures

(a) The arbitrator may take whatever interim measures he or she deems necessary, including injunctive relief and
measures for the protection or conservation of property and disposition of perishable goods.

(b) Such interim measures may be taken in the form of an interim award, and the arbitrator may require security
for the costs of such measures. If it has been determined that an interim award is needed, the arbitrator shall
establish a reasonable due date for issuing the interim award. In the event an arbitrator does not promptly

establish such a due date, the AAA shall set the due date.

(¢) A request for interim measures addressed by a party to a judicial authority shall not be deemed incompatible
with the agreement to arbitrate or a waiver of the right to arbitrate.

(d) The arbitrator shall have the discretion to apportion costs associated with the application for any interim relief
in the interim award or in the final award. .
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R-37. Closing of Hearing

(a) The arbitrator shall specifically inquire of all parties whether they have any further proofs to offer or
witnesses to be heard. Upon receiving negative replies or if satisfied that the record is complete, the arbitrator

shall declare the hearing closed.

(b) If documents or responses are to be filed as provided in Section R-34 (b}, or if briefs are to be filed, the
hearing shall be declared closed as of the final due date set by the arbitrator for the receipt of documents,
responses, or briefs. If no documents, responses or briefs are to be filed, the arbitrator shall declare the hearings
closed as of the date of the last hearing (including telephonic hearings). If the case was heard without any oral
hearings, the arbitrator shall close the hearings upon the due date established for receipt of the final submission.

(c) The time limit which the arbitrator is required to make the award shall commence, in the absence of other
agreements by the parties, upon the closing of the hearing. The AAA may extend the time limit for the rendermg

of the award only in unusual and extreme circumstances.

R-38. Reopening of Hearing

The hearing may be reopened on the arbitrator's initiative, or by direction of the arbitrator upon application of a
party, at any time before the award is made. If reopening the hearing would prevent the making of the award
within the specific time agreed to by the parties in the arbitration agreement, the matter may not be reopened
unless the parties agree to an extension of time. When no specific date is fixed by agreement of the parties, the
arbitrator shall have 30 calendar days from the closing of the reopened hearing within which to make an award
(14 calendar days if the case is governed by the Fast Track Procedures).

R-39. Waiver of Rules
Any party who proceeds with the arbitration after knowledge that any provision or requirement of these Rules has
not been complied with and who fails to state an objection in writing shall be deemed to have waived the right to

- object.
R-40. Extensions of Time

(a) The parties may modify any period of time by mutual agreement, provided that any such modification that
adversely affects the efficient resolution of the dispute is subject to review and approval by the arbitrator. The
AAA or the arbitrator may for good cause extend any period of time established by these rules, except as set forth

in R-37 (c).
(b) The AAA shall notify the parties of any extension.

R-41. Sérving of Notice

(a) Any papers, notices, or process necessary or proper for the initiation or continuation of an arbitration under
these rules; for any court action in connection therewith, or for the entry of judgment on any award made under
these rules, may be served on a party by mail addressed to the party or its representative at the last known address
or by personal service, in or outside the state where the arbitration is to be held, provided that reasonable

opportunity to be heard with regard thereto has been granted to the party. *

(b) The AAA, the arbitrator and the parties may also use overnight delivery, electronic fax transmission (fax) or
electronic mall (email) to give the notices required by these rules. Where all pames and the arbitrator agree,

notices may be transmitted by other methods of communication.

() Unless otherwise instructed by the AAA or by the arbitrator, any documents submitted by any party to the
AAA or to the arbitrator shall simultaneously be provided to the other party or parties to the arbitration.
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R-42. Majority Decision

When the panel consists of more than one arbitrator, unless required by law or by the arbitration agreement, a
majority of the arbitrators must make all decisions; however, in a multi-arbitrator case, if all parties and all

arbitrators agree, the chair of the panel may make procedural decisions.

R-43. Time of Award

The award shall be made promptly by the arbitrator and, unless otherwise agreed by the parties or specified by
law, no later than 30 calendar days from the date of closing the hearing, or, if oral hearings have been waived,
from the due date set for receipt of the parties' final statements and proofs .

R-44. Form of Award

(a) A.ny award shall be in writing and signed by a majority of the arbitrators. It shall be executed in the form and
manner required by law. .
{(b) In all cases, unless waived by agreement of the parties, the arbitrator shall provide a concise written financial

breakdown of any monetary awards and, if there are non-monetary components of the claims or counterclaims,
the arbitrator shall include a line item disposition of each non-monetary claim or counterclaim 4

(c) The parties may request a specific form of award, including a reasoned opinion, an abbreviated opinion,
findings of fact or conclusions of law no later than the conclusion of the first Preliminary Management Hearing.
If the parties agree on a form of award other than that specified in R-44 (b) of these Rules the arbitrator shall
provide the form of award agreed upon. If the parties disagree with respect to the form of the award, the arbitrator
shall determine the form of award. After the conclusion of the Preliminary Management Hearing, the parties may
not change the form of the award without the arbifrator's express consent. In such event, the arbitrator shall

confirm the nature of the change to the form of award.

R-45. Scope of Award

(a) The arbitrator may grant any remedy or relief that the arbitrator deems just and equitable and within the scope
of the agreement of the parties, including, but not limited to, equitable relief and specific performance of a

contract.

(b) In addition to the final award, the arbitrator may make other decisions, including interim, interlocutory, or
partial rulings, orders, and awards. In any interim, interlocutory, or partial award, the arbitrator may assess and
apportion the fees, expenses, and compensation related to such award as the arbitrator determines is appropriate.

(c) In the final award, the arbitrator shall assess fees, expenses, and compensation as provided in Sections R-52,
R-53, and R-54. The arbitrator may apportion such fees, expenses, and compensation among the parties in such

amounts as the arbitrator determines is appropriate.
(d) The award of the arbitrator may include:
(i) interest at such rate and from such date as the arbitrator may deem appropriate; and

(ii) an award of attorneys' fees if all parties have requested such an award or it is authorized by law or their
arbitration agreement

R-46. Award Upon Settlement

(a) If the parties settle their dispute during the course of the arbitration and if the parties so request, the arbitrator
may set forth the terms of the settlement in a "consent award." A consent award must include an allocation of
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arbitration costs, including administrative fees and expenses as well as arbitrator fees and expenses.

(b) The consent award shall not be released to the parties until all administrative fees and all arbitrator
compensation amounts have been paid in full.
R-47. Delivery of Award to Parties

Parties shall accept as notice and delivery of the award the placing of the award or a true copy thereof in the mail
addressed to the parties or their representatives at the last known address, personal or electronic service of the
award, or the filing of the award in any other manner that is permitted by law.

R-48. Modification of Award

(a) Within 20 calendar days after the transmittal of an award, the arbitrator on his or her initiative, or any party,
upon notice to the other parties, may request that-the arbitrator correct any clerical, typographical, technical or
computational errors in the award. The arbitrator is not empowered to re-determine the merits of any claim

already decided.

(b) If the modification request is made by a party, the other parties shall be giveh 10 calendar days to respond to
the request. The arbitrator shall dispose of the request within 20 calendar days after transmittal by the AAA to the

arbitrator of the request and any response thereto.

(c) If applicable law provides a different procedural time fralﬁe, that proceduré shall be followed.

R-49. Release of Documents

The AAA shall, upon the written request of a party to the arbitration, furnish to that party, at its expense, copies
or certified copies of papers in the AAA's possession that are not determined by the AAA to be privileged or

“confidential.
R-50. Withdrawal of Claims or Counterclaims

(a) Once the AAA has provided notice to the parties that the filing requirements for a claim or counterclaim have
been met, no claim or counterclaim may be withdrawn unless the parties agree or the arbitrator consents.

(b) Disputes regarding whether a claim or counterclaim is withdrawn with or without prejudice may be decided
by the arbitrator.

R-51. Applications to Court and Exclusion of Liability

(a) No judicial proceeding by a party relating to the subject matter of the arbitration shall be deemed a waiver of
the party's right to arbitrate.

(b) Neither the AAA nor any arbitrator in a proceeding under these Rules is a necessary or proper party in judicial
proceedings relating to the arbitration.

(c) Parties to these Rules shall be deemed to have consented that judgment upon the arbitration award may be
entered in any federal or state court having jurisdiction thereof.

(d) Parties to an arbitration under these Rules shall be deemed to have consented that neither the AAA nor any
arbitrator shall be liable to any party in any action for damages, injunctive or declaratory relief for any act or

omission in connection with any arbitration under these ruIes

(e) Parties to an arbitration under these Rules may not call the arbitrator, the AAA or AAA employees as a
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witness in litigation or any other proceeding relating to the arbitration. The arbitrator, the AAA and AAA
employees are not competent to testify as witnesses in any such proceeding.
R-52. Administrative Fees

Asa not—for—proﬁt organization, the AAA shall prescribe ﬁ]mg and other administrative fees and service charges
to compensate it for the cost of providing administrative services. The fees in effect when the fee or charge is

incurred shall be applicable.

The filing fee shall be advanced by the party or parties, subject to ﬁnal apportionment by the arbitrator in the
award.

The AAA may, in the event of extreme hardship on the part of any party, defer or reduce the administrative fees.

R-53. Expenses

The expenses of witnesses for either side shall be paid by the party producing such witnesses. All other expenses
of the arbitration, including required travel and other expenses of the arbitrator, AAA representatives, and any
witness and the cost of any proof produced at the direct request of the arbitrator, shall be borne equally by the
parties, unless they agree otherwise or unless the arbitrator in the award assesses such expenses or any part

- thereof against any specified party or parties.

R-54. Neutral Arbitrator's Compensation

(2) Arbitrators shall be compensated at rate consistent with the arbitrator's stated rate of compensation.

(b) Absent an agreement of the parties otherwise, or as determined by an arbitrator appointed under the auspices
of Section R-7, each party shall share equally in the compensation of the arbitrator, subject to reapportionment in

the final award. In the event that multiple parties are participating in the arbitration through a single
representative, the AAA may consider them a single party for the purposes of allocating arbitrator compensation.

(c) If there is disagreement concerning the terms of compensation, an appropriate rate shall be established with
the arbitrator by the Association and confirmed to the parties.

(d) Any arrangement for the compensation of a neutral arbitrator shall be made through the AAA and not directly
between the parties and the arbitrator.

(e) The arbitrator’s requests for payment shall be made available to the parties upon request.-

R-55. Deposits

(a) The AAA may require the parties to deposit in advance of any hearings such sums of mbncy as it deems
necessary to cover the expense of the arbitration, including the arbitrator's fee, if any, and shall render an
accounting to the parties and return any unexpended balance at the conclusion of the case.

(b) Other than in cases where the arbitrator serves for a flat fee, deposit amounts requested will be based on
estimates provided from the arbitrator. The arbitrator will determine the estimated amount of deposits using the

information provided by the parties with respect to the complexity or length of each case.

(c) Upon the request of any party, the AAA shall request from the arbitrator an itemization or explanation of the
arbitrator's request for deposits.

R-56. Remedies for Nonpayment
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(a) If arbitrator compensation or administrative charges have not been paid in fuﬂ, the AAA may so inform the
parties in order that one of them may advance the required payment.

(b) Upon receipt of information from the AAA that payment for administrative charges or deposits for arbitrator
compensation have not been paid in full, to the extent the law allows, a party may request that the arbitrator issue
an order directing what measures might be taken in light of a party's non-payment.

Such measures may include limiting a party's ability to assert or pursue their claim. In no event, however, shall a
party be precluded from defending a claim or counterclaim. The arbitrator must provide the party opposing a
request for such measures with the opportunity to respond prior to making any such determination, In the event
that the arbitrator grants any request for relief which limits any party's participation in the arbitration, the
arbitrator shall require the party who is making a claim and who has made appropriate payments, to submit such

ev1dence as the arbitrator may require for the making of an award.

(c) Upon receipt of information from the AAA that full payments have not been received, the arbitrator, on the
arbitrator's own initiative, may order the suspension of the arbitration. If no arbitrator has yet been appomted the
AAA may suspend the proceedings.

(d) If arbitrator's compensation or administrative fees remain unpaid after a determination to suspend an
arbitration due to non payment, the arbitrator has the authority to terminate the proceedings. Such an order shall

be in writing and signed by the arbitrator.

Procedures for the Resolution of Disputes through Document Submission

D-1. Applicability

(a) In any case, regardless of claim size, the parties may agree to waive in-person hearings and resolve the dispute
through submission of documents to one arbitrator. Such agreement should be confirmed in writing no later than

the deadline for the filing of an answer.

(b) If one party makes a request to use the Procedures for the Resolution of Disputes through Document
Submission

(D-Procedures) and the opposing party is unresponsive, the arbitrator shall have the power to determine whether
to proceed under the D-Procedures. If both parties seek to use the D Procedures after the appointment of an

arbitrator, the arbitrator must also consent to the process.

(c) When parties agree to the D-Procedux;es, the procedures in Sections D-1 through D-4 of these Rules shall
supplement other portions of these rules which are not in conflict with the D-Procedures.

D-2. Preliminary Management Hearing

Within 14 calendar days of confirmation of the arbitrator's appointment, the arbitrator shall convene a preliminary
management hearing, via conference call, video conference or internet, to establish a fair and equitable procedure
for the submission of documents, and, if the arbitrator deems appropriate, a schedule for one or more telephonic

or electronic conferences.

D-3. Removal From the D Procedures

(2) The arbitrator has the discretion to remove the case from the D-Procedures if the arbitrator determines that an
in-person hearing is necessary.

(b) If the parties agree to in—pérson hearings after a previous agreement to proceed under the D-Procedures, the
arbitrator shall conduct such hearings. If a party seeks to have in-person hearing after agreeing to the D-
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Procedures, but there is not agreement among the parties to proceed with in-person hearings, the arbitrator shall
resolve the issue after the parties have been given the opportunity to provide their respective positions on the

issue,

D-4. Time of Award

(a) The arbitrator shall establish the date for either final written submissions or a final telephonic or electronic
conference. Such date shall operate to close the hearing and the time for the rendering of the award shall

commence,

(b) Unless the parties have agreed to a form of award other than that set forth in Rule R-44 (b) , when the parties
have agreed to resolve their dispute by the D-Procedures, the arbitrator shall render the award within 14 calendar

days from the date the hearing is closed.

(c) If the parties agree to a form of award other than that described in Rule R-44 (b), the arbitrator shall have 30
calendar days from the date the hearing is declared closed in which to render the award.

(d) The award is subject to all other provisions of the Regular Track of these Rules which pertain to awards.

FAST TRACK PROCEDURES

F-1. Fast Track Applicability

The Fast Track Procedures shall apply to all two party cases where no party's disclosed claim or counterclaim
exceeds $75,000.

If a claim or counterclaim is amended to exceed $75,000, the case will be administered under the Regular Track
Procedures (or Large Complex Case Procedures, if apphcable) uniess all partles agree that the case may continue

to be processed under the Fast Track Procedures.

The AAA, in its discretion, may reassign a matter to the Regular Track Procedures or, if applicable, Large
Complex Case Procedures, upon the occurrence of any of the following events:

(a) The case is to be decided by more than one arbitrator;
(b) The parties agree to any information exchange beyond that permitted by Section F-8;
(c) The timing of the case exceeds the Time Standards set forth in Section F-12; or

(d) Hearing time exceeds what is allowable under Section F-11.

Where no party's claim excecds $10,000, exclusive of interest, attorneys' fees and arbitration costs, the dispute

shall be resolved by submission of documents, unless any party requests an oral hearing, or the arbitrator
determines that an oral hearing or conference call is necessary. The arbitrator shall establish a fair and equitable

- procedure for the submission of documents, as set forth in the D-Procedures of these Rules.

F-2. Answers and Counterclaims

If an answer or counterclaim is to be filed, it shall be filed within 7 calendar days after notice of the filing of the
demand.is sent by the AAA. All other requirements of Section R-4 apply.

F- 3. Limitation on Extensions

(a) In the absence of extraordinary circumstances, the AAA may grant no more than one 7 calendar day extension
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of the time in which to respond to a demand for arbitration or a counterclaim as provided in F-2.

- (b) All other requests for extensions of time are subject to Sections F-12 and R-40 of these Rules, as applicable.

F-4. Changes of Claim or Counterclaim

(a) A party may increase or decrease the amount of its claim or counterclaim up to 7 calendar days prior to the
first scheduled hearing, subject to the provisions of F-1. Such changes must be made in writing and provided to

the AAA and the opposing party.

(b) Any new or different claim or counterclaim, as opposed to an increase or decrease in the amount of a pending
claim or counterclaim, shall be made in writing and filed with the AAA, arid a copy shall be provided to the other
party, who shall have a period of 7 calendar days from the date of such transmittal within which to file an answer
to the proposed change of claim or counterclaim with the AAA. After the arbitrator is appointed no new or
different claim or counterclaim may be submitted without with the arbitrator's consent.

F-5. Appointment and Qualification of Arbitrator

(a) Immediately after the filing of the submission or the answering statement or the expiration of the time within
which the answering statement is to be filed, the AAA shall simuitaneously submit to each party an identical list
of 5 names from the Construction Panel from which one arbitrator shall be appointed.

(b) The parties are encouraged to agree to an arbitrator from this list, and to advise the Association of their
agreement.

(c) If the parties cannot agree upon an arbifrator, each party may strike up to two names from the list and rank the
remaining names in order of preference. The list shall be returned to the AAA within 7 calendar days of the

AAA's transmission of the list. Ifa party does not return the list by the due date, all names shall be deemed
acceptable to that party.

(d) The AAA will appoint the agreed-upon arbitrator, or in the event the parties cannot égree on an arbitrator, will
designate the arbifrator from among those names not stricken. The parties will be given notice by the AAA of the
appointinent of the arbitrator, who shall be subject to disqualification for the reasons specified in R-20.

(e) Within the time period established by the AAA, the parties shall notify the AAA of any objection to the .
arbitrator appointed. Any objection by a party to the arbitrator shall be for cause and shall be confirmed in writing

to the AAA with a copy to the other party or parties.

(f) Absent agreement of the parties, the ar bitrator shall not have served as the mediator in the mediation phase of the instant preceeding.

(g) In the event the AAA is unable to appoint an arbitrator from the first list subrﬁitted, the AAA is empowered to
appoint an arbitrator without the submission of additional lists.

F-6. Serving of Notice for Hearing

In addition to notice being provided according to the means specified in R-41, parties shall accept notice of
hearings, including preliminary hearings, by telephone, email, AAA WebFile, fax or mail.

F-7. Preliminary Telephone Management Hearing

(a) A preliminary telephone conference shall be held among the parties or their representatives, and the arbltrator
within 10 business days from the confirmation of the arbitrator's appointment.

(b) During this conference, the arbitrator shall direct the parties’ preparations and presentations so that Fast Track
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F-12 Time Standard can be met. Arrangements made during the Preliminary Management Hearing shall be
confirmed in writing to the parties.

F-8. Exchange of Information
At least 5 business days prior to the hearing or no later than the date established by the arbitrator, the parties shall (a) exchange directly between

themselves copies of all exhibits, affidavits and any other information they intend to submit at the hearing, and (b) identify all wiinesses they intend to call
at the hearing. The arbitrator is authorized to resolve any disputes concerning the exchange of information.

F-9. Discovery

There shall be no discovery, except as provided in F-8 or as ordered by the arbitrator in exceptional cases.

F-10. Date, Time and Place of Hearing

In cases in which a hearing is to be held, the arbitrator shall set the date, time, and place of the hearing. The
hearing shall be set so that the time standards in F-12 will be satisfied. The AAA will notify the parties in
advance of the hearing date.

F-11. The Hearing

The hearing should not exceed one day. For good cause shown, the arbitrator may schedule additional time,
which shall not exceed the equivalent of one day. The arbitrator shall schedule any additional time so as to
comply with the F-12 Time Standards. At the discretion of the arbitrator, this additional time can take the form of
an in-person meeting, a conference call, or some other means of taking testimony, provided that each party has

the right to be heard and is given a fair opportunity to present its case.

F-12. Time Standards

The hearing shall be closed no later than 45 calendar days after of the date of the preliminary telephone
conference, unless all parties and the arbitrator agree otherwise and such agreement is memorialized by the
arbitrator prior to the expiration of the initial 45 day period. Such report shall include the reason for the extension
of the Time Standards. The AAA may extend the Time Standards in the event the parties agree to AAA

mediation.
F-13. Time of Award

The award shall be rendered not later than 14 calendar days from the date of the closing of the hearing or, if oral
hearings have been waived, from the due date established for the receipt of the parties' final statements and

proofs.
- F-14. Neutral Arbitrator's Compensation

Arbitrators serving on Fast Track cases will receive compensation at rates established by the AAA.

PROCEDURES FOR LARGE, COMPLEX CONSTRUCTION DISPUTES

L-1. Applicability

Unless the parties agree otherwise, the Procedures for Large, Complex Construction Disputes (hereinafter LCC)
shall apply to all cases administered by the AAA under the Construction Industry Arbitration Rules in which the
disclosed claim or counterclaim of any party is $1,000,000 or more, exclusive of claimed interest, attorneys' fees
and arbitration fees and costs. Parties may agree to use these Procedures in cases involving claims or
counterclaims under 1,000,000 or in cases involving non-monetary claims. The LCC Procedures are designed to -
complement the Regular Track of these Rules. To the extent there is any conflict between the Regular Track and
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the LCC procedures, the LCC Procedures shall control.

1-2. Administrative Conference

Prior to the dissemination of a list of potential arbitrators, the AAA shall, unless the parties agree otherwise,
conduct an administrative conference with the parties and/or their attorneys or other representatives by
conference call. The conference call will take place within 14 calendar days after the notice that the
administrative filing requirements have been satisfied. In the event the parties are unable to agree on a mutually

acceptable time for the conference, the AAA may contact the parties individually to discuss the issues
contemplated herein. Such administrative conference shall be conducted for the following purposes and for such

additional purposed as the parties or the AAA may deem appropriate:

(a) to obtain additional information about the nature and magmtude of the dlspute and the anticipated length of
hearing and scheduling;

(b) to discuss the views of the parties about the technical and other qualifications of the arbitrator as well as an
efficient method for selecting the arbitrator;

(c) to obtain conflicts statements from the parties;

(d) to consider, with the parties, whether mediation or other non-adjudicative methods of dispute resolution might
be appropriate;
(e) to identify whether there are other related arbitrations or parties which may requestcd to consolidate or join

the arbitration;

(f) to discuss means and methods for cost effective case management; and

(g) to discuss any other items which may facilitate the management of a complex arbitration.

L-3. Arbitrators

(a) Large, Complex Construction Cases shall be heard and determined by either one or three arbitrators, as may
be agreed upon by the parties. If the parties are unable to agree, three arbitrators shall hear the case.

(b) The parties are encouraged to agree upon a method for selection of the arbitrator(s). The AAA shall appoint
arbitrator(s) by the method agreed upon by the parties.
(c) If the parties are unable to agree on a method of appointment, the AAA shall appoint arbitrator from the Large,

Complex Construction Case Panel, in the manner prov»ded in the Regu Jar Ccnstruction | ndustry Arbitration Rules. The AAA shall determine the number of
names on the li si(s).

(d) Absent agreement of the parties, the arbitrator shall not have served as the mediator in the mediation phase of
the instant proceeding.

L-4. Preliminary Management Hearing

As promptly as practicable after the confirmation of the appointment of the arbitrator, a preliminary management
hearing shall be held among the parties and/or their attorneys or other representatives and the arbitrator. Unless
the parties agree otherwise, or unless the arbitrator determines that an in-person hearing is nccessary, the
preliminary hearing will be conducted by telephone conference call rather than in person.

In addition to the items enumerated in R-23, at the preliminary management hearing for LCC cases, the matters to
be considered shall include, without limitation:
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(a) service of a detailed statement of claims, damages and defenses, a statement of the issues asserted by each
party and positions with respect thereto, and any legal authorities the parties may wish to bring to the attention

of the arbitrator;
(b) stipulations to uncontested facts;

(c) the extent to which discovery shall be conducted;

(d) exchange and pre-marking of those documents which each party believes may be offered at the hearing;

(e) the identification and availability of witnesses, including experts, and such matters with respect to witnesses
including their biographies and expected testimony as may be appropriate;

(f) whether, and the extent to which, any sworn statements and/or depositions may be introduced;

(g) the extent to which hearings will proéeed on consecutive days;
(h) whether a stenographic or other official record of the proceedings shall be maintained;

(i) the possibility of utilizing mediation or other non-adjudicative methods of dispute resolution; and

(j) the procedure for the issuance of subpoenas; and

(k) such other items which may facilitate the efficient and cost effective management of the arbitration.

The arbitrator may issue an agenda in advance of the preliminary management hearing outlining the scope of the
hearing in effort to efficiently manage the process and eliminate superfluous issues.

By agreement of the parties and/or order of the arbitrator, the pre-hearing activities and the hearing procedures
that will govern the arbitration will be memorialized in a Scheduling and Procedure Order.

L-5. Management of Proceedings

(a) The arbitrator shall take such steps as the arbitrator may deem necessary or desirable to avoid delay and to
achieve a just, efficient and cost-effective resolution of Large, Complex Construction Cases.

(b) Parties shall cooperate in the exchange of documents, exhibits and information within such party's control if -
the arbitrator considers such production to be consistent with the goal of achieving a just, cfficient and cost

effective resolution of a Large, Complex Construction Case.

(c) The parties may conduct such discovery as may be agreed to by all the parties provided, however, that the
arbitrator may place such limitations on the conduct of such discovery as the arbitrator shall deem appropriate. If
the parties cannot agree on preduction of document and other information, the arbitrator, consistent with the
expedited nature of arbitration, may establish the extent of the discovery.

(d) At the discretion of the arbitrator, upon good cause shown and consistent with the expedited nature of

arbitration, the arbitrator may order depositions of, or the propounding of interrogatories to such persons who
may possess information determined by the arbitrator to be necessary to a determination of the matter.

(e) The parties shall exchange copies of all exhibits they intend to submit at the hearing 10 calendar days prior to
the hearing unless the arbitrator determines otherwise.

() The exchange of information pursuant to this Rule, as agreed by the parties and/or directed by the arbitrator,
shall be included within the Scheduling and Procedurs Order.,
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(g) The arbitrator is authorized to resolve any disputes concerning the exchange of information,

(h) Generally hearings will be scheduled on consecutive days or in blocks of consecutive days in order to
max1mlze efficiency and. mmlmlze costs,

L-6. Form of Award

In addition to the award requirements set forth in R-44 (a) and (b) unless the parties agree otherwise, the
arbitrator shall issue a reasoned award.

Administrative Fee Schedules (Standard and Flexible Fee)

The AAA has two administrative fee options for parties filing claims or counterclaims, the Standard Fee
Schedule and Flexible Fee Schedule. The Standard Fee Schedule has a two payment schedule, and the Flexible
Fee Schedule has a three payment schedule which offers lower initial filing fees, but potentially higher total
administrative fees of approximately 12% to 19% for cases that proceed to a hearing. The administrative fees of
the AAA are based on the amount of the claim or countercfaim. Arbitrator compensation is not included in this
schedule. Unless the parties agree otherwise, arbitrator compensatlon and administrative fees are subject to

allocation by the arbitrator in the award.

Fees for incomplete or deficient filings: Where the applicable arbitration agreement does not reference the AAA,
the AAA will attempt to obtain the agreement of the other parties to the dispute to have the arbitration
administered by the AAA. However, where the AAA is unable to obtain the agreement of the parties to have the
AAA administer the arbitration, the AAA will administratively close the case and will not proceed with the
administration of the arbitration. In these cases, the AAA will retumn the filing fees to the filing party, less the

amount specified in the fee schedule below for deficient filings.

Parties that file demands for arbitration that are incomplete or otherwise do not meet the filing requirements
contained in these Rules shall also be charged the amount specified below for deficient filings if they fail or are

unable to respond to the AAA's request to correct the deficiency.

Fees for additional services: The AAA reserves the right to assess additional administrative fees for services
performed by the AAA beyond those provided for in these Rules which may be required by the parties' agreement
or stipulation.

Standard Fee Schedule

An Initial Filing Fee is payable in full by a filing party when a claim, counterclaim, or additional claim is filed. A
Final Fee will be incurred for all cases that proceed to their first hearing. This fee will be payable in advance at
the time that the first hearing is scheduled. This fee will be refunded at the conclusion of the case if no hearings
have occurred. However, if the Association is not notified at least 24 hours before the time of the scheduled

hearing, the Final Fee will remain due and will not be refunded.

These fees will be billed in accordance with the following schedule:

Amount of Claim Initial Filing Fee Final Fee
Above $0 to $10,000 $775 3200
Above $10,000 to $75,000 ' %975 $300
Above $75,000 to $150,000 ' $1,850 $750
Above $150,000 to $300,000 $2,800 $1,250
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Above $300,000 to $500,000 $4,350 $1,750
Above $500,000 to $1,000,000 $6,200 | $2,500
f;‘;’, 8‘63%})3 00.000 t0 $8,200 $3,250
?F&;giﬁ’gg 0,000t0 $10200 $4,000
Base fee of $12,800 plus .01%
of the amount above
Above $10,000,000 $10,000,000 $6,000
. Fee Capped at $65,000

Nonmonetary Claims' $3,350 $1,250
Consent Award? '
Deficient Claim Filing Fee? . $350

Additional Services?

This fee is applicable when a claim or counterclaim is not for a moneta ry amount. Where a monetary claim amount is not known, parties will be required 1o state a

range of claims or be subject to a filing fee of $10,200.

2 The AAA may assist the parties with the appointment of an arbitrator for the sole purpose of having their
Consent Award signed.
3 The Deficient Claim Filing Fee shall not be charged in cases filed by a consumer in an arbitration

governed by the Supplementary Procedures for the Resolution of Consumer-Related Disputes, or in cases
-filed by an Employee who is submitting their dispute to arbitration pursuant to an employer promulgated

plan. :
4 The AAA may assess additional fees where procedures or services outside the Rules sections are required under
the parties' agreement or by stipulation. :

Fees are subject to increase if the amount of a claim or counterclaim is modified after the initial filing date. Fees '
are subject to decrease if the amount of a claim or counterclaim is modified before the first hearing.

The minimum fees for any case having three or more arbitrators are $2,800 for the Initial Filing Fee, plus a
$1,250 Final Fee. Expedited Procedures are applied in any case where no disclosed claim or counterclaim
exceeds $75,000, exclusive of interest and arbitration costs.

Parties on cases filed under either the Flexible Fee Schedule or the Standard Fee Schedule that are held in
abeyance for one year will be assessed an annual abeyance fee of $300. If a party refuses to pay the assessed fee,
the other party or parties may pay the entire fee on behalf of all parties, otherwise the matter will be

administratively closed.

For more information, please contact your local AAA office, case management center, or our Customer Service
desk at 1-800-778-7879.

Refund Schedule for Standard Fee Schedule
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The AAA offers a refund schedule on filing fees connected with the Standard Fee Schedule. For cases with
claims up to $75,000, a minimum filing fee of $350 will not be refunded. For all other cases, a minimum fee of
$600 will not be refunded. Subject to the minimum fee requirements, refunds will be calculated as follows:

> 100% of the filing fee, above the minimum fee, will be refunded if the case is settled or withdrawn within
five calendar days of filing.

> 50% of the filing fee will be refunded if the case is settled or w1thdrawn between six and 30 calendar days
of filing,

> 25% of the filing fee will be refunded if the case is settled or withdrawn between 31 and 60 calendar days
of filing.

No refund will be made once an arbitrator has been appointed (this includes one arbitrator on a three-arbitrator
panel). No refunds will be granted on awarded cases. '

Note: The date of receipt of the demand for arbitration with the AAA will be used to calculate refunds of fi iling
fees for both claims and counterclaims. . :

Flexible Fee Schedule

A non-refundable Initial Filing Fee is payable in full by a filing party when a claim, counterclaim, or additional
claim is filed. Upon receipt of the Demand for Arbitration, the AAA will promptly initiate the case and notify all
parties as well as establish the due date for filing of an Answer, which may include a Counterclaim. In order to
proceed with the further administration of the arbitration and appointment of the arbitrator(s), the approprlate

non-refundable Proceed Fee outlined below must be paid.

If a Proceed Fee is not submitted within ninety (30) days of the filing of the Claimant's Demand for Arbitration,
the Association will administratively close the file and notify all parties.

No refunds or refund schedule will apply to the Filing or Proceed Fees once received.

The Flexible Fee Schedule below also may. be utilized for the ﬂlfng of counterclaims. However, as with the
Claimant's claim, the counterclaim will not be presented to the arbitrator until the Proceed Fee is paid.

A Final Fee will be incurred for all claims and/or counterclaims that proceed to their first hearing. This fee will
‘be payable in advance when the first hearing is scheduled, but will be refunded at the conclusion of the-case if no
hearings have occurred. However, if the Association is not notified of a cancellation at least 24 hours before the -
time of the scheduled hearing, the Final Fee will remain due and will not be refunded.

All fees will be billed in accordance with the following schedule:

Amount of Claim Initial Filing Fee Proceed Fee Final Fee
Above $0 to $10,000 $400 $475 $200
?7%%803 10,0000 3625 $500 $300
g‘lbsoov’ ggg >,000 t0 " $850 $1250 $750
%bOO& 8(.;50150,000 fo $1,000 $2125 $1,250
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Above $300,000 to ‘
$500,000 $1,500 $3,400 $1,750
Above $500,000 to . .
$1,000,000 c $2,500 $4,500 $2,500
Above $1,000,000 to *
Above $5,000,000 to
Above $10,000,000 $4,500 $10,300 plus .01% of
“ claim amount over
. $10,000,000 up to
$65,000 $6,000
Nonmonetary? $2,000 $2,000 $1,250
Consent Award?2
Deficient Claim Filing $350
Fee
Additional Services?

V This fee is applicable when a claim or counterclaim is not for a monetary amount. Where a monetary claim
amount is not known, parties will be required to state a range of claims or be subject to a filing fee of $3,500 and

a proceed fee of 38,200.

2 The AAA may assist the parties with the appointment of an arbitrator for the sole purpose of having their
Consent Award signed, ,

3 The AAA reserves the right to assess additional administrative fees for services performed by the AAA beyond
those provided for in these Rules and which may be required by the parties’ agreement or stipulation.

For more information, please contact your local AAA office, case management center, or our Customer Service
desk at 1-800-778-7879. All fees are subject to increase if the amount of a claim or counterclaim is modified after
the initial filing date. Fees are subject to decrease if the amount of a claim or counterclaim is medified before the

first hearing.

The minimum fees for any case having three or more arbitrators are $1,000 for the Initial Filing Fee; $2,125 for
the Proceed Fee; and $1,250 for the Final Fee.

Under the Flexible Fee Schedule, a party's obligation to pay the Proceed Fee shall remain in effect regardless of
any agreement of the parties to stay, postpone or otherwise modify the arbitration proceedings. Parties that,
through mutual agreement, have held their case in abeyance for one year will be assessed an annual abeyance fee
of $300. If a party refuses to pay the assessed fee, the other party or parties may pay the entire fee on behalf of all

parties, otherwise the matter will be closed.

Note: The date of receipt by the AAA of the demand for arbitration will be used to calculate the ninety (90) day
time limit for payment of the Proceed Fee.
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There is no Refund Schedule in the Flexible Fee Schedule.

Hearing Room Rental

The fees described above do not cover the cost of hearing rooms, which are available on a rental basis. Check
with the AAA for availability and rates.

© 2009 American Arbitration Association, Inc. All rights reserved. These Rules are the copyrighted property of
the American Arbitration Association (AAA) and are intended to be used in conjunction with the AAA's
administrative services. Any unauthorized use or modification of these Rules may violate copyright laws and

other applicable laws. Please contact 800.778.7879 or websitemail@adr.org for additional information.

o AAA MISSION & PRINCIPLES

o PRIVACY POLICY

o TERMS OF USE

o TECHNICAL RECOMMENDATIONS

o ©2007 AMERICAN ARBITRATION ASSOCIATION. ALL RIGHTS RESERVED

http://www.adr.org/sp.asp?id=22004&printable=true 10/5/2010

126




STATE OF SOUTH CAROLINA ‘ )  INTHE COURT OF COMMON PLEAS

E, S
!

COUNTY OF DORCHESTER ) INTHEFIRST JUDICIAL CIRCUIT
JENNIFER SHORT AND DAVID STOVER, ) C.A. No.: 2009-CP-18-1602
Plaintiffs, )
) o3
Vvs. ) [ie} ‘:—\-L\ = :A_x
) AFFIDAVIT QB 1= @ 5
LENNAR CAROLINAS, INC., DON GALLOWAY ) DAVID MURPHY.; =~ = =
HOMES, LLC, AND LENNAR COMMUNITIES ) io w4 3
OF THE CAROLINAS, INC,, ) RN o
) E.-j) e E -
Defendants. ) . —
) o
) (&2}
)

Comes now the undersigned, and after having been duly sworn, does depose and state as follows:

1. My name is David Murphy. I am over nineteen (19) years of age, and I have personal
k.nowledge\of the matters c-ontained in my affidavit. I make this affidavit in support of Defendants'
Motion to Stay the Actioﬁ and Compel Arbitration.

2. The facts stated in this affidavit are from my personal knowledge and from information

contained in the records of Lennar Carolinas, LLC (“Lennar”) and its predecessors.! If called as a
witness, I would and could testify competently thereto.

3. I am currently the Financial Controller for Lennar. My primary responsibilities include

overseeing the accounting operations of Lérmar. Furthermore, I am familiar with the allegations raised in
the Complaint.

4. The transaction that forms the basis of the Complaint is the purchase of residential
property located at 201 Temuco Lane in the Plum Creek subdivision in Summerville, South Carolina.

The Purchase Agreement evidencing this transaction was executed on March 27, 2003.

"I May 2004, Lennar Communities of Carolinas, Inc. (“Lennar Communities”) purchased all of the assets of Don
Galloway Homes, LLC (“Don Galloway”). Lennar Communities is now doing business as Lennar Carolinas, LLC,
which possesses all of the business records of Don Galloway that were maintained in the normal course of business.

PPAB 1735608v1
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5. Plaintiffs thoroughly negotiated the terms of the Purchase Agreement. As the addendum
to the Purchase Agreement demonstrates, Plaintiffs requested and received a provision requiring Don
Galloway to pay all non-recurring closing costs and the loan origination fee. See South Carolina Purchase
Agreement, attached to the Motion as Exhibit A. Additionally, Plaintiffs requested certain upgrades, as

specified by the handwriting on the floor plans in the Purchase Agreement. See Exhibit A.
| 6. The purchase, sale and construction of the subject residence involved signiﬁ-cant out-of-
state activities and could not have taken place absent the infusion of out-of—stéte materials and supplies.
In constructing the subject residence, Don Galloway used materials manufactured out-of-state and

transported into the state:

a The residence was sold with Moire Black shingles, which were manufactured by
CertainTeed, based in Valley Forge, Pennsylvania. |

s The residence was sold with windows, which were manufactured by Kinco Windows,
based in Jacksonville, Florida.

] The residence was sold with insulation, which was manufactured by 31-W Insulauon
based in Nashville, Tennessee.

= The residence was sold with appliances, which were manufactured by GE Appliances,
based in Fairfield, Connecticut.

FURTHER AFFIANT SAITH NOT. /l M /

David Murphy
Swom to and subscribed before me:
This 2 % day of October 2010
Notary Public f01 South Carolina
My commission expires: ¢ [£¢/J0/F
2
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
: )  FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER )  CASE NO. 09-CP-10-1602
' )
JENNIFER SHORT and )
DAVID STOVER, )
)
Plaintiffs, ) - ,
) AFFIDAVIT OF
vs. ) JENNIFER SHORT
)
LENNAR CAROLINAS, INC, )
DON GALLOWAY HOMES, LLC,and )
LENNAR COMMUNITIES OF THE )
CAROLINAS, INC, )
' Defendants. )
)

"['he Affiant, 'J ennifer Short, being duly sworn, advised of the penalty of perjury, and says as - |
follows: V

1, My name is Jennifer Short. I am 36 years old. Imake this statement of my own free
will, I am not tmder duress, and it v;'ould be the same statement as to the facts herein as if '
this were testimony given at Court under oath.

2. Ireside at 201 Temuco Lane, Summerville, SC.

3. David and [ were looking for a larger home because at the time we were livingin a
trailer. We drove pass Plum Creek and liked the area. This was a brand new
neighborﬁood with a lot to offer. The neighborhood was also supposed to be two (2)
separate areas or neighborhoods in one. We liked the idea of a smaller family oriented
neighborhood. Only a couple of houses were built and we reélly liked tbls floor plan.

"4 We did not get to pick any options for our home becapse the home was almost

completed and we weren’t allowed to make any changes.
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. 'We closed on our property at 201 Temuco Lane on 5/9/2003. The closing took place in
Mt. Pleasant at Lisa Wolff Herbert’s office. I was told if we used one of Lennar’s listed
attorney’s we got é reduced rate at closing,
. 'We did not bring our own attorney to ﬁe closing. At no time did anyone, including Lisa
‘Wolff Herbert use the; term Arbitration. The first time I even heard about arbitration was
when I hired McDowell Law Ofﬁce;:.
. David and I did not have our own realtor. We found and went through the process of

. purchasing our home from Lennar ourselves.
. This was our first iome purchase together as a family which made it so important. I can’t
stress enough how important this home purchase meant to David, myself and our
children. Ihad purchased a home prior this 201 Temuco but this was David’s first home
purchase ever. David grew ﬁp living in a ﬁaﬂer most of kis life so this was a huge deal
for him. This was meant to be a home not only for our family now but for our children’s
future. This home was supposed to be a solid foundation for our children’s lives, This
homes importance is too important to be measu;able. This was a MAJOR purchase to
say the least. Something that was supposed to be new with no problems turned out to be
our biggest headache and problem. -
. David never filled out any paperwork in Lennar’s office with Mandy, who was the sales
representative for Don Galioway/Lennax. ‘We met Mandy when we first looked at the
house and sﬁowcd some interest in the neighborhood. Mandy showed us the model
homes and the house that we are living in. We really liked the floor plan. Dave and I
came back numerous times to look at the home to make sure we both agreed onit. The

times we spoke with Mandy weren’t very long or about our house but about the
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neighborhood and it’s amenities. Sﬁe also tried to push Lennars lenders saying they will
offer the best rates and they will pay all of the closing if you used them. Imet with
Mandy and put a deposit on the house so they céuldn’t sell it to anyone else until we
could try to get financed. That’s when I filled out the papers saying we were purchasing
upon approved credit, Mendy never said anything about arbitration in any of our
conversations or paperwork when I was filling them out. She told me o fill out my name
and information and that’s all she needed, David did attend the closing and sign

documents at Lisa Herbert’s office.

Further Affiant Sayeth Nanght!

Subscribed to and swom before me
thsdﬁf day of October, 2010

(Qasi W@cma ’KQ@L&
Notary Public for South Carolina ,
My Commission Expires: £2 ~70-2a I/
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

David and Bridgette Manning,
Individually and as Guardians
of Tate M. Manning and Colby

D. Manning,
PLAINTIFFS
.VS.

Lennar Carolinas, Inc., Don

Galloway Homes, LLC, and

Lennar Communities of the

Carolinas, Inc.,
DEFENDANTS

Jennifer Short and David
Stover, -
PLAINTIFFS
VS.

Lennar Carolinas, Inc., Don

Galloway Homes, LLC, and
Lennar Communities of the
Carolinas, .Inc.,

DEFENDANTS

BEFORE:

HONORABLE EDGAR DICKSON, PRESIDING

APPEARANCES:

JOHN ROBINSON, ESQUIRE

ATTORNEYS FOR THE PLAINTIFFS

JENNA J. Mc7EE, ESQUIRE

FOR 7:«:.. ..SFENDANTS

COURT OF COMMON PLEAS

FIRST JUDICIAL CIRCUIT

CASE NO. 2009-CPp-18-1601

TRANSCRIPT OF RECORD
MOTIONS TO COMPEL
ARBITRATION

CASE NO. 2009-CP-18-1602

DATE:

NOVEMBER 2, 2010

JUDGE

HARRY A. WALKER (MRS.)
. ..T REPORTER, FIRST JUDICIAL CIRCUIT
POST OFFICE BOX 127
ROWESVILLE, 'SOUTH CAROLINA 29133
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DATE:

NOVEMBER 2, 2010

THE COURT; Ms. Harry Dot, I've got(two cases. One is
David and Bridgette Manniﬁg, individually and as legal
guardians of Tate N. Manning and Colby D. Manniﬁg, Plaintiffs,
versus Lennar Carolinas, Inc., Don Galloway Homes, LLC, and
ILennar Communities of the Carolinas, Inc. And that is Case
Number 2009-CP-18-1601. And then the next case we have is --
we're dealing with both of these cases today?

MS. MCGEE: That‘s'riéht.

MR. ROBINSON: That's correct, Your Honof.

THE COURT: 1It's Jenéifer Short and David Stover,
Plaintiffs, versus Lennar Carolihas, Inc., Don Gélloway Homes,
LLC, and Lennar Communities of the Carolinas, Inc., and that
docket number is 2009-CP-18-1602. And we're here on
Defendants' Motion to Cdmpel, is that correct?

MS. McGEE:~ Yes, Your Honor;

THE'bOUR?: Okay. -And who's representing the defendants?

MR. ROBINSON: Your Honor, to clarify this -- go ahead,
Jenna, I'm sorry.

THE COURT: Okay.

MS. MCGEE:. Jenna McGee on behalf of the defendants.

’COURT REPORTEﬁ: Jen McGee?

MS r-uE:r Jenna.

tzme TUJRT:  And you're on behalf of which defendants?
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MS.

THE

MR.

THE

MR.

McGEE: All defendants.

COURT: All defendants. Very good.
ROBINSON: And make this easy.
COURT:A.And your name?

ROBINSON: Your Honor, I'm John Robinson, of McDowell

and Robinson - - -

THE
_MR.
THE
MR.
THE
MS.
THE
ARGUMENT
MS.

had some

COURT: Yes, sir.
ROBINSON: For the collective plaintiffs.

COURT: For all the plaintiffs?

ROBINSON: Yes, sir.

CCURT: Alright. And Ms. McGee, this is your motion?
McGEE: It is, Your Honor.

COURT: Okay. Tell me what you need.

BY MS. MCGEE: |

McGEE: Thank you for accommodating us today. We've

difficulty scheduling these because the conflict that

Judge Goodstein has with these matters. And we're here today

to enforce mandatory and binding arbitration agfeements

between plaintiffs and Lennar, and these construction defect

cases relating to residences that the plaintiffs purchased

from Lennar. And Your Honor, if you will take a look at the

contract,

attached is Exhibit A to our Memorandum, it is

evidenced from the face of the home construction contract that

Lennar and these plaintiffs agreed to mandatory arbitration.

In fact.

if you look in the header at the top of the first
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5
vage of the contract it's in bold, underlined, capitalized and
italicize font, and it states: "This agreement is subject to
arbitration”, the mandatory arbitration language and also
repeated in Paragraph Seven, which is again on the first page
of the contract. It's very prominent conspicuous, again it's
in bold, underlined and capitalized font, and it states, and I
quote, "All disputes relating to the constrﬁction of the
subject residence or of any other kind shall be settled by
arbitrafion in accordance with the construction industry rules
of the American Arbitration Aséociation." So, not only did
the plaintiffs agree to arbitration, they agreed to arbitrate
these foreseeable and standard claims. The claims include
breach of warranty, negligence, unfair trade practices, but
ultimatelyAthe legal label that's assigned 1s irrelevant.

What is relevant are the allegations that they have alleged in
their complaints. They've alleged building code violatioens,
water intrusion and issues of the flashing, the siding, the
roofing. There's also allegations of mold damage, building
envelope failures. These are clearly construction defects
that they're alleging, and there's no doubt that these alleged
censtruction defects are within the scope of these arbitration
agreements. In fact, plaintiffs make no argument that if
these clauseé, if they're in fact binding, that they would not
cover the claims that have been asserted in these two cases.

But even if there were doubt, even if such arguments had been
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raised, the case law is clear that the Court must stay with
positive assurance that these claims are not subject to
arbitration in order to deny our Motion to Compel. So, since
the parties agreed to arbitrate claims, federal law requires
that their private agreements be enforced according to their
terms. And as this Court is well aware, but it bears
repeating, there is a strong presumption in favor of
arbitration, and that's because of the state and federal
policy that favors arbitration. For that reason the Federal
Arbitration Act applies in state and federal courts so long as
one condition is met, and that condition is that the contract
involves interstate commerce. And there's been no diépute in
that regard here. The parties stipulated to the fact that the
contract involves interstate éommerce. There's also, it's
essentially given for the courts that contracts of this nature
that involve construction, residential construction, involve
interstate commerce. And also in the record we've submitted
affidavits of variocus individuals, employees of Lennar, who
have averred that these homes contained the infusions of out
of state materials that were transported into the state and
used in the construction of the homes. And the case law has
found that that is sufficient to establish the nexus to
interstate commerce such that the Federal Arbitfation Act
applied.- So, ‘as a result federal law compels arbitration

here. But nevertheless, as is evidence by the fact that we're
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here, the.plaintiffs have filed these actions in state court.

I'm anticipating that the plaintiffs will argue that
these arbitration agreements. are unconscionable. Your Honor,
these arbitration agreeménts are not unconscionable. If these
arbitration agreements are unconscionable it is unclear what
arbitration agreement is enforceable. I have researched‘and I
have located one reported case in South Carolina that upheld
the refusal to eﬁforce an arbitration agreement on the grounds
of unconscionability, and that case - - - l

THE COURT: That was the car case.

MS. McGEE: Pardon me?

THE COURT: That was the case involving the sale of a
car? ' .

MS. McGEE: Yes.

'THE COURT: Okay.

MS. McGEE: And that case is Simpson versus MSA of Myrtle

Beach, it sounds like the Court is familiar with it.

THE COURT: Yes, ma'an.

MS. McGEE: And the arbitration agreement in that case 1s
markedly different from the arbitration agreements that are it
issue here. And I wont' belabor this poiht, but just to
illuminate the differences I'd like to briefly go through and
compare - - -

, THE COURT: Yes, ma'an.

MS. McGEE: The facts of these two cases. In Simpson the
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Court noted that the font in the arbitration agreement was
small and it was inconspicuoﬁs. By comparison, and as we
discussed, we're talking about bold, underlined and
capitalized font.

THE COURT: And why don't they put that iﬁ colozr?

MS. McGEE: They should have, Your Honor.

THE COURT: They should have, I'm just, I'm sorry, I'm -

MS. McGEE: That was probably the only thing that would
have made it jump off the page anymore.

THE COURT: 1I'm sorry, Ms. McGee, I shouldn't have asked
that question. Excuse me. Go ahead, go ahead.

MS. McGEE: One other point in that arbitration agreement
is this, 1t was not labeled an arbitration agreement. As
we've already discussed, it was clearly labeled in the Manning
and Stover contracts‘that these were subject to arbitration.
And then, the arbitration provisions were buried in the text
of the agreement. Here we're talking about arbitration
provisions that are stated prominently on the first page, in
the header and then again in the text. In Simpson the Court
took particular issue with the requirement that the consumers
would be forced to waived any rights to punitive, double or
treble damages by submitting their claims to arbitration.

Here there is no limitation on damages whatsoever. And also

in Simpson, and this is my final point on that case, that the

139




LASERBOND FORMA @B PENGAD « 1-800-631-6988 - www.pengad.com

10

11

12

13

14

19

20

21

22

23

24

25

party filing for arbitration was required to pay the fees in
their entirety. And here you're talking about a shared cost
arrangement. So, it's clear that the terms in thé arbitration
agreement in Simpson stand in sharp contrast with the terms of
the arbitration agreement in the Manning and Stover cases.

In fact, instead of being analogous to the Simpson case,P

|this case is far closer to BMW versus Heron, which is the most

recent case from the Supreme Court on this issue. It was
decided ﬁust this year, 382 South Caroiina 525. And again,
I'd just like to highlight the similarities between these two
cases and just note how striking the similarities are. And
BMW had a take it or leave it contract between a consumer and
a used car salesman. And in this case Lennar adﬁits that this
is a forum contract that we supplied to the plaintiffs: This
is a contract that was for the sale of a residential home and
it's a contract that we often use, or that Lennar oftentimes
uses in selling its homes. However, the Court in BMW found
that the arbitration agreement was not unconscioAable and
therefore it was enforceable. And the same should be applied
here. The fact that Lennar drafter the agreement, the fact
that Lennaf supplied the agreement should not render it
unconscionable. In BMW you had a sophisticated business
entity that was trying to enforce the arbitration agreement.
Likewise, here you have a large residential home builder

that's trying to enforce arbitration agreement. In BMW the

140




LASER BOND FORM A @ PENGAD - 1-800-831-8989 » www.pengad.com

i8

19

20

21

22

23

24

25

10
Court fpund that the fact that one party is larger cannot be
the basis for invalidating an arbitration agreement. In BMW
the Court noted specifically that the arbifration agreement
and the contract itself was clearly labeled in bold,
capitalized and underlying font. You have the same situation
here except in addition there's italicized font. So, except
for the fact that it's not in color, they couldn't have done
anymore to illuminate and have it jump off the page. In BMW
the important terms appear very prominently in the bﬁdy of the
contract. Again, it's the same bold and underlining,-
capitalized font here. In BMW you have a year toward an
unbiased arbitrator. In Manniné and Short the parties are
free to select thelr own arbitrator from Triple A. The filing
fees in BMW were shared, they're shared here so clearly, costs
are not going to hinder the ability to pursue arbitration.
And finally, in BMW there was no prohibition against punitive,
double or treble damages. You have no such limitation
presented here.

Your Honor, in fact, the arbitration agreements there

before you today are even more enforceable than the

arbitration agreements that were upheld in BMW versus Heron,

and that's because there are certain provisions that say to
the plaintiffs, and one of those provisions is that they
weren't forced to arbitrate in Miami, and Miami, Florida, is

where Lennar's headguartered, nor is there any sort of
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requirement that they arbitrate in any other location that's
potentially incenvenient to these ﬁlaintiffs.

Your Honor, just to put this all into perspective for
just a moment, it's well established that parties are free to
contract. They're free tc agree to arbitration. And the loss
of the right toc a jufy trial is something that, of course, is
an obvious result of arbitration. Nevertheless, plaintiffs
are claiming that despite that conspicuous language, despite
how it was emphasized, they were unaware that these contracts
contained arbitration provisions. Well, as Your Honor is.well
aware, parties are preéumed to have read and digested the
contents of contracts, and that is then reiterated time and
time agai% by the courts, but just to name one case |

specifically, Munaz versus Greentree from Two thousand One.

So therefore, if these parties, if these plaintiffs féiled to
read the arbitration agreement that cannot invalidate their
enforce ability. And in Greentree the Supreme Court stated,
and I quote, "An arbitration agreement will not be set aside
on the ground that the arbitration agreement was not noticed

or explained, since a party signing an agreement is presumed
’

to have read it." And moreover, in Towls versus United Health
Care, the Court of Appeals in Nineteen Nine stated, and I'll
quote again, "The law dces not impose a duty to explain the
document contents to an individual when the individual can

learn the contents simply by reading the document."
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Finally, Your Honor, there's been sbme discussion in the
record about whether these pafties were represented‘by
coﬁnsél. Well, the fact is that they were both represented by
counsel. In her Affidavit, which has been supplied by the
plaintiffs' attorney, Ms. Shorf, one of the plaiﬁtiffs, states
that she used one of Lennar's listed closing attorneys, a
woman by the name of Lisa Wolf Herbert. And any real estate
attorney knows that dual representation is common and typical
in a real estate contest. So, this closing attorney
represented both the parties and owed fiduciary obligations to
both of them. But even if they had absolutely‘né counsgl, no
one there, no real estate agent, no one t§ instruct them and
interpret the terms of the contract for them, the case law is
clear, the Court of Appeals has stated, "The decision to
forego counsel does not invalidate an arbitration agreement.

In Lackey versus Greentree, from Nineteen Ninety-eight, the

Court said it would enforce an arbitration agreemént on the
basis that mobile home purchasers could have consulted an
attorney prior to signing their contract. And therefore, the
arbitration égreement embedded therein wés enforceable.

So, Your Honor, these arbitration agreements are clearly
far from unconscionable. Tﬁeré are thousands and thousands of
cases with similar types of arbitration provisions, they are

arbitrated every day. 1In fact, we're arbitration three

different matters, pardon me, five different matters on behalf
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of Lennar right now. The law is very clear on this issue, and
there's been a great deal of mis-spent resources here trying
to avoid these arbitration agreements. And in fact, we had
this occur on two other occasions, homeowners involving these
same sets of defendants have challenged these arbitration
agreements on the same grounds, and those challenges were
unsuccessful. Judge Dennis and Judge Harrington upheld and
enforced the provision}'and we've included copies of their
Orderg as Exhibit B and C to our Memorandum. Your Honor, it's
not just Judge Harrington and Judge Dennis,‘courts enforce
these sorts of arbitration agreements between consumers and
businesses all the time. |

Your Honoxr, I'll attempt to conclude quickly, but just
one final point because I anticipate that the plaintiffs may
raise this argument. I'm anticipating that fhey may claim
that one of the plaintiffs, Mr. Stover, should not be required
to arbitrate even if the rest of the plaintiffs are because he
didn't sign the contract in his individual capacity. Well,
first of all, the Court need not address that issue. Once the
Court determines that an enforceable arbitration agreement
exists, the inquiry ends. But even if the Court were to
entertain this argument the result would be the same. And the
result would be the same because non-signatories may not only
enforce contracts that contain ;rbitration agreements, they

may e bound by them. There are a great number of cases, c¢cne
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South Carolina case is South Carolina Public Service versus

Rav Cole from Nineteen Ninety-three. Three's also Fourth
Circuit case law on this point that I've cited in my Brief.
There are various grounds on which a non-signatory can be

bound. First, a non-signatory can be bound when the issues

are so intertwined with the contract. Here the issues could

not be more intertwined. You have the exact same facts, the
exact same claims, the exact same house, and the same
contract. Your Honor, the issues are clearly intertwined such
as this non-signatory should be a party to arbitration. Also,
arbitration can't be avbided because Mr. Stover impliedly
authorized his partner, or presumably his wife, to sign the
contract. The contract was signed and it was on that basis
that Lennar agreed to build and sell the home. They would not
have sold the home but for fhe signature on the contract. And
there can clearly be no dual proceedings here. We're talking
about the same house, the same alleged injury. Moreove#,-Mr.
Stover attended a closing, he signed certain documénts, at
least according to Ms. Short's affidavit, so it's hard to
argue that even though he was at the closing, even though he
had initially gone and toured the neighborhood, he didn't
realize that he was purchasing a home. And my final point on
the signature issue, Your Honor, is that plaintiffs are
asserting claims that derive from the contracts, and based

upon that they're deriving benefit from the contracts. And
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yet, they're seeking to avoid an arbitration agreement that's
contained therein. It's undisputed that Mr. Stover has
received a benefit from the contract, he's living in his
residence. Now, he may have, he may dispute the quality of
that residence, but he is living in the residence, so he can't
claim the benefit of the contract and yet avqid his burden
which he perceives to include this obligation to arbitrate.

If that is the case, if that's allowed it would contravene the
purposes of the Federal Arbitration Act, and it would be
inequitable to prevent Mr. Stover to claim that Lennar
constructed his home improperly, on tﬁe one hand, and at the
same time deny that he is a party to the contract to avoid
arbitration, on the other hand.

So, Your Honor, I kndw I haven't been brief, but I just
want to quickly recap, clearly, the parties had elected to
arbitrate the claims. Clearly, these claims fall within the
ambit of the arbitration provision, they're bound to adhere to
it. Lennar is here today only asking the Court to enforce the
agreement, and if the Court has no guestions we would simply
ask in conclusion that the Court stay these actions and compel
arbitration.

THE COURT: ©Oh, the Court has-questions.

MS. McGEE: Okay.

THE COURT: Okay, good. Alright, Ms. McGee, let me just

~ you, this is an area of the law that fascingtes me. Okay?
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I have a Federal Arbitration Act that tells me that if, if
it's part of interstate commerce it's going to usurp State
law. Okay? I have a house that's built in Summerville by a
builder opefating in Summerville, by an owner that's going to
live in that house in Summerville. Correct?

MS. McGEE: Yes, Your Honor.

THE COURT: Okay. Okay. And because they use materials

that are in interstate commerce, they're using the same theory

lthat the Supreme Court has always used to get cases involved,

to be involved inxcases. .Is that correct?

MS. McGEE: That's correct, Your Honor.

THE COURT: Okay. And that doesn't seem like
overreaching to you? | '

MS. McGEE: Your Honor, this is, like you'wve pointed out,
an issue that is raised in the highest court in the land.

THE COURT: I understand. ’

MS. McGEE: And the highest court in the land has said
that it is a sufficient nexus such that the Arbitration Act
applies.

THE COURT: I understand.

MS. McGEE: And on that basis we were able to go through
the home, we simply took a look at the contract, there were

dozens of products that were used in these homes that came

|7rom all over the country;

THE COURT: I have no question, I was looking at the
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affidavit, I saw that the insulation came from somewhere, and‘
something else came from somewhere else. I mean, I really do
understand that. I'm just, it's just interesting fo me that a
South Carolina builder éelling to a South Carolina owner,for a
house in South .Carolina, is then governed arbitrarily by the
Federal Arbitration Law just because some of the products came
from interstate commerce. I just find that, I mean, that's
just to me is a fascinating concept. But I mean, I agree with
you, I agree with your interpretation of the law and like
that. I do understand it, I just Qanted your thoughts on
that. )

MS. McGEE: Well, I agree that that has appealed, and I
think that's why it's been made, and I think it's been named
in a number of different cases.

THE COURT: And it's not working yet.

MS. McGEE: And it's not working. And it's not working
perhaps because it's been definitively decided.

THE COURT: Okay, now, the other thing is, according --
you're telling me thaf he doesn't have to -- the arbitration
hearing will be held somewhere cohvenient to Summerville,
South Carolina?

MS. McGEE: - Your Honor, for instance, in the arbitrations.
that I mentioned, we're currently proceeding with Ally Gibson,
who you'may be aware of, . is a local lawye?, and all of the

proceedings that have occurred so far have been local. So,
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Your Honor, I think that the way that Triple A works, it
allows for local afbitrators to be assigned. Of course, they
would have to have the requisite expertise.
THE COURT: And there's a list by this Arbitration
Association of the number of attorneys, or arbitrators that
are approved?

MS. McGEE: Yes, Your Honor.

THE COURT: How do YOu -~ if you can't agree how do you
resolve disputes over who get to be the arbitrator?

MS. McGEE: Well, Your Hohor, we would basically rely
upon the construction industry arbitration rules which have
been specified inlcontracts. And Mr. Robinson and I have
attempted to resolve this particular, these two motions prior
to coming here today, and Lennar has taken a position
steadfastly that they want to avéil themselves of Triple a,
and also their rights under the construction industry rules
because that's what the parties agreed to in the contracts.
So, Your Honor, in the event that there was some sort of
disagreement as to the specific person, I think we would have
to -— my understanding that is you rank order, so basically
you say, here are five people that wé have who are iocal, and
you have five people, aﬁd then the highest number that
corresponds to both would be the arbitrator fo be selected.

THE COURT: Sort Qf like trying to get into school after

you're a doctor, when they go and they pick out the different
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ﬁlaces to see if they match up?

MS. McGEE: Exacfly the same.

THE COURT: Okay. Cool. Alright, thank you, ma'am, I
appreciate it.

MS. McGEE: Thank you.

THE COURT: Alright, Mr. Robinson, let me hear from you.

MR. ROBINSON: Your Honor, do you have aﬁy questions
about our facts before I begin?

THE COURT: No, I mean, a list -- she -- I mean, I've got
this right here. I've got, I have a one page contract that at
the top says it's subject to arbitration, and then it says,
see Paragraph Seven. And Paragraph.Seven takes up twenty per
cent of the front page and it's underlined and in big letters
and says, y'all are arbitrating. That's what it says to me.
What does it say to you?

ARGUMENT BY MR. ROBINSON:

MR. ROBINSON: Your Honor, I'm here to argue for my
clients' right to a jury trial.

THE COURT: I understand.

MR. ROBINSON: And I would agree with you that that

‘([document says on the face of it what it says.

THE COURT: Okay.-
MR. ROBINSON: There's no dispute about that.
THE COURT: Alright, sir.

MR. ROBINSON: However, you hinted at the Simpson case
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right off the bat, so let me go through a few things that I'm
going to focus én that Simpson case, - - -

THE COURT: Alright, sir.

MR. ROBINSON: --- regardless of whether the Court's
inclined to agree with me or not.

THE COURT: Okay.

MR; ROBINSON: You know, Steve Fipps(sp) was my professor
in law school and he always loved to tell a story about when
he got an arbitration agreement in a car sales contract he
crossed 1t out. And the dealer said, well, what are you

doing? And he said, well, I'm not agreeing to those terms,

1I've just negotiated. He said, we can't have the car. And

that was the end of that. It was a take it or leave it
proposition.

In Ms. McGee's Brief she argues very well, very lucidly
that this contract was bargained for, that it was negotiated.
Well, Judge, if yoﬁ flip tbrough Exhibit A you'll see that the
Mannings and the Shorts got to make important decisions on
things such as tile and paint color and vinyl and floor layout

of their house. And there are check boxes for them to put the

lanswer for what they want, or write yes or not. But nowhere

near the arbitration agreement do you see a box that says, I
will accept or I will not accept, or these terms are subject
to modification. 8imilarly, and I will go straight to the

Simpson v_MSA case, and I would commend that case because Ms.
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McGee focuses in her Brief on the issue of conspicuousness of
a clause, and the Court has spoken acknowledging about that

particularly the Supreme Court. However, Simpson v. MSA, aﬁd

this is a case thaf's only'three years old, the Court has’also
clearly said that any Court reviewing the enforce ability of
an arbitration clause must look to the totality of the
circumstances in which that arbitration agreement was
rendered. The totality of the circumstances in Simpson, and
I'm ad-1libbing here so 1f I'm not perfect I apologizé,
included that the contract was hastily presented, that it was
a take if or leave it, and that it was a take it or leave it
proposition. The Court said that the facts of each individual
case should be reviewed individually. So, while I respect
that Ms. McGee has spoken about other judges who have ruled on
other Lennar cases, I would like the facts of my client's case
considered for several reasons. We submitted affidavits which
the Court may or may not find helpful from thelplaintiff's
wives in both of-these cases, Mrs. Bridgette Manning.and Mrs.
Short. And while I would concede that the affidavits don't
point to a glaring lack of process, what it does indicate in
the Simpson factor that you're taking into account, is the
way I read the affidavits is, that the contracts were almost a
formality, they were done to put a deposit down on a house and
that was that, and that's what got their foot in the door,

especially when they didn't want the particular model home
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that they wanted taken from them. And Ms. McGee is right in
the cases that there was z closing attorney involved in these
cases, Ms. Lisa Wolf Herbert. There's supposed to be dual
representation, but if you read on in the contract there was
an inducement to that which is, we will cut your fee and give
vyou a better rate if you use our attorney, our approved
attorney. So, I think that that's an issue that the Court
should at least consider and not gloss over in its review of
these arbitration agreements.

Your Honor, perhaps most importantly, there are a few
cases that I would like to distinguish that Ms. McGee has
recorded in her Brief. The first is the issue of the non-
signatory. David Stover, who is the husband of Jennifer
Short, did ﬁot sign the arbitration agreement. He is not on
that first page and you can see thét for yourself. I would

point out that the case cited by Ms. McGee, International

Paper v. Swabeditzen(sp), I believe, I'm not an expert in

German, 1is a case between two multi-national corporations over
whether a subsidiary can be bound by the parent company, and
visa versa, in a negotiated arbitration agreement. And
obviously that's not a boiler plate contract like the one that
we have here. This contract is very much a boiler plate
contract and they've admitted that. éo when you have people
who are in agency rolés i don't know if the wife can be the

agent of the husband in consent and waiving a legal right. I
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know that we certainly would, that would certainly not be
acceptable in criminal court.

Your Honor, one important distinction that I think has a
lot of‘merit, not to just belabor or distinguish cases that
Ms. McGee has talked about, 1s the issue of a series of cases
that have come out in Two thousand Eight, and I've given you

Hatcher v. Edward Jones and Company -~ may I approach, Your

Honoxr?

THE COURT: =~ Yes, sir.

MR. ROBINSON: These are all the cases that we have
referred to or cited to that. we printed off Case Maker last
night. .

THE COURT: Thank you, sir, appreciate it.

MR. ROBINSON: So, that may aid the Court's ability to

review some of these issues. The case of Hatcher v. Edward

Joneg is interesting. It was a services contract for an
investdr, and it said, basically said, I will manage your
accounts, you agree that if we have any disputes they will be
resolved in arbitration. The problem was, the broke¥ then
made several withdrawals and did othexr things with the money
that were inappropriate that were intentional torts. BAnd the
Supreme Court of South Caroclina said, those are clearly
outside of the scope of an arbitration agreement, that was not
in contemplation of the. Court. And there are a series of

cases beginning -- well, I should clarify. Hatcher cites
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another case Sabenski v. Bright Acres, which you also find in

Ms. McGee's Brief; Both of those discuss that broadly worded,
bland, arbitrary, arbitration agreements may be subject to.
having certain claims removed from arbitration because they do
not arise out of the contract and were not within the -
contemplation of the parties. Why does that matter here? Ms.
McGee has told you our claims are, unfair trade practices,
implied warranties that are not fognd in the contract. But to
me 1t looks like on Paragraph Ten there is an implied
disclaimer of South Carolina Implied Warranties on the first
page of the sales contract. |

And gross negligence, we have a personal injury claim in
our case, ,Your Honor.

THE COURT: A what?

MR. ROBINSON: A personal injury claim. The minor
children of the Mannings suffer from what we allege and what
we believe to be a mold problem resulting from excessive
moisture in the house. Excessive moisture comes from what we
believe and what our engineer has said to believe are defects
in the envelope structure in the foundation of the house. And
I would just ask the Court, and again, you decide what you
decide, but I would just ask the Court to consider, when the
Mannings sat down and signed this agreement, and put down a
deposit on their house, did they really contemplate, was it

foreseeable that a claim that they would agree to arbitrate

155




LASERBOND FORMA )  PENGAD - 1-800-631-6989 = www,pengad.com

15
16
17
18
19
20
21
22
23
24

25

'25
would be the illness of their children because of defects with
‘the house. And maybe the answer is, yes, construct -- any
issue arising out of the construction of the house is broad
enough. But I point out that the Supreme Court of South
Carolina has also saild, we do not apply a, but for, causation
test when applying arbitration agreements, meaﬁing, the Court.
has thrown out the idea that just because the parties only met
because of the contract involving arbitration agreement, had
dealings with each other because of the clause invqlved in the
arbitration agreement does not mean that the Court is not free
to throw out whatever claims it does not believe are covered
by the arbitration agreement. And we take the position that
gress negligence, unfair trade practices as were alleged in
the Hatcher case, an intentional tort or gross negligenée,
things not in contemplation of the party and were not within
the scope of a broad reading of a bland arbitration agreement.

THE COURT: Alright, sir.

MR. ROBINSON: Your Honor, if I may Jjust briefly Speak‘to
the totality of the circumstances in the transaction. It is
evident to me and from the affidavits that the package that
the parties wére sent to take home was packaged and involved
your tile selection and paint colors and which way your
driveway 1is pointed. What I'see and the way I see those
affidavits, I'm sorry they're not élear, but my perception is

that the affidavits say that they signed a sales agreement in
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the office and it was treated as a mere formality. I would

see that as a negotiated bargain for result. And that goes to

the point of not only Simpson v. MSA, but more importantly to
the assumptions applying the Federal Arbitration Act. And I

quote the Swabeditzen (sp) case that I have provided you

today. "Arbitration is a matter of consent, not coercion, and
parties are generally free to structure their arbitration
agreement as they see fit." And that's citing another case

heard by the U. 3. Supreme Court, Volt Info Sciences versus

Board of Trustees that I've also supplied to you. The FAA
requires Courts to enforce privately negotiated agreements to
arbitrate. The implication is clear that even with FAA, even
though it's enforceable -against consumers, and I agree with
you, there's béen a long stream of caseé that says these kinds
of agreements are enforceable, there's clearly a contemplation
that you're dealing with sophisticated and that the terms of
an arbitration agreemént weré negotiated. The arbitration
agreement itself in this case was not negotiated, and that's
the guestion before the Court. ‘

Thank you.

THE COURT: Alright, thank yoﬁ, sir.

Now, you know, since this is a Dorchester County case I
do not have the file, and what I would ask y'all,‘if you
wouldn't mind, if you could mail me copies of their Complaints

so I can look and see what your Complaint actually alleges.
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MR. ROBINSON: Yes, sir.
THE COURT: And Ms. McGee, he gave me some cases and like
that, and I know you cited some cases. If you want to -- if
you have them for me that would be appreciated. If not you
can mail them to me.

MS. McGEE: Okay. I have cases for you here.

THE COURT: Ma'am? ‘

MS. McGEE: I have cases for you here.

THE COURT: Great, if you've got them tha£ will séve me
some time and money. Okay. Thank you, ma'am.

Alright. I appreciate it, y'all.

MR. ROBINSON: Thank you for your time, Your Honor.

THE COURT: And Ms. McGee, I hcpe you've highlighted the

appropriate sections in here for me to read.

MS. McGEE: Unfortunately, I did not, I thought I
shouldn't take that liberty. I'll remember next time.

THE COURT: Do it next time, it makes it easier for me.
You need to remember that, too, Mr. Robinson.

MR. ROBINSON: Okay, sir.

THE COURT: Thank you, I appreciate it.
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CERTIFICATE

I, the undersigned, Mrs..Harry A. Walker, of Rowesville,
South Carolina, Official Court Reporter for the First Judicial
Circuit of the State of South Carclina, do hereby éertify that
the foregoing is a true, accurate, and complete transcript of
record of all the proceedings had and evidence introduced in
the captioned cause, relative to appeal, in the Court of
Common Pleas for Dorchester County, South Carolina, (held in
Orangeburg County) on the Second day of November, 2010.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

DATE: January 5, 2012

i
N

MRS, vAARRY A. WALKER
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DON GALLOWAYHOMES

A LENNAR COMPANY
SOUTH CAROUNA PURCHASE AGREEMENT

F!raudwose from Don Gclloway Homes,

operty”) described below,
foﬂowtng 1errm anwgy condrhona g " ow. tpon 1ha
; {
Subdhvision [ 5 k Modei 1a l !(M ) (quoge Tear_\/2car; none).
2. W pricels§ \Q’{ 7l L“w - ond shalbe pard os follows:
Ineamest money pald upon execiion of this Confract,
) (Seeo Standard )
$ ascdc‘zﬁordeamestmneyfobe idtoSeler .
on or bafore e Standard Providons,)
$ NoreAnaaH TNONBY Tor OpHons.
$ fhe balance of the down payrmentin cash at closing,

3. Lmnﬁ@gﬁ% Buyer agrees fo apply for an FHA, VA or Convenfional Loan through an ciﬁproved Don
Gafoway Homes

o arnount of

aHﬁe app!]oablehiﬁre?f 1afe s of the dote of closlng, on or before five () days flom the
date of ks Conract, The aforementioned shal be secured ed] property described hereln %%er shall
endeavor in good faith to obfcxln sald loan and when requesred by dershaﬂ supply ol nec
<|gnmewstorm loano ppications forns dmhwnenfs Buyer’ forccausethof
cannot reasondl cuned, orifa commﬁmem‘ financihg conno f recsonably be obtain
closin date, Buyer shall be deemed unable obfaln sa!d loan, In such case, either Buyer or Sellermay fermlnofe

pa)%%h%e B{'g,uyer shall oo

deposds lnd

his an reement and Buyer shall pay ony appicisdl fee and/or credit report charges, The Escrow Agent shall th
refund the eamest money to Buyer.

ing butnot hmn‘ed to, an
associaiion dues, cmd escrow
homeowner s association dues.

costsin

closing the madmum am fsmwgh\om Seler shal
owever, pcy in addiflon at closihg c!l prepa [5 es and required escrow
ga insurance premzum, hazare

2o

(s] rnorigcge insurunce hazard Insus
i 521

premium, inferim interest,
Insuwsance and

Con

p

(@ All of the Standard Provisions (1 through 13) on the reverse side of this
corporofed info this Contract. (B) The following numbe ed Optiondl Providons

on 1he reverse Sde oﬂhls Con oppty o and are hereby incomporated info ihs Contract:
14. 14, (nitial lfbﬁdude[pcs

6, Specid Stipulations

7. ARBITRATION: ALL CLAIMS, CONTROVERSIES, OR DISPUTES BETWEEN DON GALLOWAY HOMES, LLC

AND_YOU ARISING OUT OF OR RELATING 1O Th IS CONTRACT, THE BREACH THEREOF, AND AL CLAIMS
RELATING YO THE CONSTRUCYION OF THE SUBJECT RESIDENCE, OR OF ANY OTHER KIND, SHALL BE
SETYLED BY ARBITRATION IN ACCORDANCE WITH THE QNSTRUCTIO IND Y ARBITRATION RULES OF
THE AMERICAN_ARBITRATION ASSOCIATION. THE PARTIES ACKNOWLEDGE THAT ARBITRATION SHALL BE
THE SOLE, FINAL, BINDING AND EXCLUSIVE REMEDY OF THE PARTIES WITH RESPECT 10 ANY SUCH M R
FOR WHIC BITRAJION ]S REQUIRED HEREUNDER, AFTER Al D IS RENDERED BY THE ARBITRATORS,

~ A JUDGEMENT MAY BE ENTERED IN ANY COURT OF COMPETENT JURISDICTION. NOTWITHSTANDING THE

A i GEAY By

FOREGOIN : DON GALLOWAY HOMES, LLC MAY BRING AN EQUITABLE JUDICIA]L PROCEEDING AGAINST
YOU FOR AN INJUNCTION OR SPECIFIC PERFORMANCE FOR ANY BREACH OR UNLAWFUL ACTION |N
CONNECTION WITH YOUR OBLIGATIONS HEREUNDER AND THIS SHALL NOT CONSTITUTE A WAIVER OF IIS
RIGHT 1O COMPEL All CIAIMS THAT MAY BE ASSERTED AGAINST D N GALLOWAY HOMES, LIC TO B
ARBITRATED. IN_FR: ARATION FOR THE ARBITRATION HEARING, EACH PARTY MAY UTILIZE ALEL METHODS
OF DISCOVERY AUTHORIZED BY THE PROCEDURAL RULES AND .TA‘I‘UTES OF THIS STATE, AND MAY
ENFORCE THE RIGHT TO DISCOVERY IN TﬂE_MAMERHﬂZQVIDED Y THE RULES OF CIVIL PROCEDURE THA

ARE APPLICABLE YO THE MATIER, THIS

8. Closng: The home wnl be deermed compiete when # ks sued a Cerfificate of Occupancy by the appropriale
govemmental author pon Issuance of the Certificate of Occupancy. Buyer agrees fo close the purchase within
& days, at the fime an pbce de&gncrfed by the Seler,

9. Counterparts: This Contract shall be signed by both Buyer and Seller ond can be executed in TWO counterparts
withan exscuted counferpart being refained by each party.

10 The written text of this Purchase Agreement, any addendumn, sales contact spechications and the attached

Standard lons represent the complete intent and understanding of the partes Involved, There are no other

pfomlses, representations, or guoraniees, either verbal or wiiften, other than what are contained I the Purchase
Agrearment’s Special Stipulation Section #8, any oddendum. sales coniract speciications or n the Standard Proviions.

DOTeofOffergg'H (0%}

er

Buyer

l hereloy acknowledge recelpt of the sum of $ W
de Ah| cccordc:ncewﬂh and subject totheterms

asthe Buyer’s infiial eamest money
pravisions of the Confrj

Form # 101821 » South Caroiina
Revised 03/02

Sales Cons!
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?120 Boabunnryne Corporate Place — Lott Block:

ite 4 . .
(Cxu:a:ﬂ/;k NG 26277 ) DON GALLO\VAY T iONIES Page l of

704) 542-8300

A LENNAR CoMpany

. . . SALES CONTRACT SPECIFICATIONS
PURCHASER dehm@c( L gt 3‘ Tavdd A ‘3"0\!6( -
PRESENT ADDRESS _05% Q[C&J’Ekjm)((:l\’

~Homeptone @71 TUZD Bus#RSs (- 2478/ &1 -bzd=
PROPERTY PURCHASED 12717 el o / ol

COMMUNITY HILLM Crege : PLAN TLYJF%(\
rveeroan _(_orWertHoral Loanamount__ 4 .o
LENDER

GARAGE: O S,?CD QNONE  ROOMOVER GARAGENZYES ONO  FOUNDATIONNGSLAB O CRAWL
SPECIFICATIONS: 0 CAROLINA & AMERICAN ‘5(HEHH'AGE O CLASSIC 0 BASEMENT

\g{\LL VINYL SIDING QPARTIAL BRICK FRONT QO FULLBRICK FRONT D OTHER

OTHER
Base Price ’ $ [Pl qur=-
opmions: “Torluye. \’X)’W‘\ R, s 77540%
e : EN o = W
Woodlawning  Fiyeploce e
Gl el Pl T
P Windanl s___|H=0®
e\ s__ 71=0%
Micronave s BBF
Maple, (dhinets s H0p®
$
$
$
7 $
$ -
$
’ $
. 5
Qjalbm% Mo $ (@01)?/7
$
$

e ——— — $__.‘f R .
_______________ Total Price: ~ $ lm,‘ Z\L}‘@

» ONLY OFTIONS AVAILABLE IN THE COMMUNITY iIN WHICH THE HOME IS PURCHASED ARE ALLOWABLE.

« CHANGE ORDERS: THERE WILL BE NO CHANGE ORDERS AGGEPTED AFTER SEVEN (7) CALENDER DAYS FROM THE SIGNING OF THE CONTRAGY BY THE
PURCHASERS. DURING THE FIRST SEVEN (7) DAYS, CHANGES (TO ADD OR DELETE OFTIONS ONLY) WILL BE REVIEWED BY DON GALLOWAY HOMES TO
DETERMINE IF THEY CAN BE DONE ACCORDING TO YHE STAGE OF CONSTRUCTICN OF THE HOME. AFTER EXPIRATION OF THE ABOVE MENTIONED SEVEN

{7) DAY TIME PERIOD, IT IS AGREED AND UNDERSTOOD THAT ANY CHANGE ORDER APPROVED AND ACCEPTED BY DON GALLOWAY HOMES MANAGEMENT
WILL HAVE A CHARGE OF $300.00 ' :

« COLOR SELECTIONS MUST BE SPECIFIED WITHIN SEVEN (7) DAYS OF CONTRACT ACCEPTANCE DATE, COLOR SELECTIONS NOT SPECIFIED WITHIN THE
TIME LIMITATIONS WILL BE DETERMINED BY DON QALLOWAY HOMES, LLC. SOME SELECTIONS MAY BE DISCONTINUED AND UNAVAILABLE AT THE TIME OF
INSTALLATION. PURCHASER WILL BE ASKED TO MAKE A NEW SELECTION AND NO CHAAGE WILL APPLY, PURCHASER UNDERSTANDS DYE-LOT COLOR

VARIATIONS MAY OCGUR WHICH ARE BEYOND THE CONTROL OF DON GALLOWAY HOMES, LLC OR THE MANUFAGTURER, THERE IS A $300.00 FEE FOR ANY
CHANGES MADE AFTER THE ABOVE MENTIONED SEVEN (7) DAY PERIOD.

THE ABOVE SALES PRICE INFORMATION HAS BEEN COMPLETELY FILLED IN, REVIEWED, AND ACCERTED. WE HAVE REVIEWED ALL OF THE ABOVE AND
AGREE TO ITS ACCURACY AND ITS TERMS: AND TO THE ATYACHED DECORATING SELECTION SHEET.

" DEPOSIT RECEIVED BY: .. ol oacd Abaadt

. PURGHASERL
j PURCHA
oate |02 e S (VALID ONLY WHEN SIGNED BY AN OFFIGER]
©2001 ¥ 101024 ~
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Please [nitial
Here

&

Don Galloway Homes agrees to pay up to $(}_\L%ﬁb_ towards non-recurring closing costs and loan
orlgination fee when Buyer uses Universal American Company. By dolng so, Don Galloway Homes

" reserves the right to choose the closing attorney.

This is to give you notice that Don Galloway Homes has & busir lationship with Unh ! American C Oon Galloway

Homes and Universal American Company am both wholly owned subsidiarlas of The Lennar Group. Bacausarof llh:s relationship,
this referral may pmvida Don Galfoway Homes a financial or other benefit.

* Please Initial
Here

. CONSTRUGTION SCHEDUL lﬁ/lﬁ
A slart r your new home will not be given until loan appmva;y,ai eamest money Is received by Don

meeting. The start date wi roximately three to four s after this meeting. This fime period allows for
permits {o be obtained, materials {o

Galloway Homes ate office.* Once loan approva;;f:;ﬁ 4 start date is scheduled during our weekly

dered, lot ration, efc.

The average time to build aDon Galloway months. This time period begins when the footers of the house

circumstances beyond our c T, can affect the construction Schedule. .
- Closing dates ar?ar@h‘:duled by Don Galioway Homes' corporate office~The sales consultant and project

manager do notsthedule closing dates.
We do our best to complete each home on schedule while at the same time maintaining our standard of high
quality.

* If you are purchasing a home with a contingency contract, your start date will be given when the contingency has
been removed and Joan approval has been received, /

Please Initial
Here

JTREE AND LAWN POLICY
This Is to acknowledge receipt of Don Galloway Homes' Tree an
therein, it is hereby understeod and agreed that:

Established Policies, As stated

preserve the natural beauty of your hos .
' B. Al stumps and debris from cle: ot will be removed from the lot

C. During construction itis L uipment to dig basements, back fill the foundation and
trench for ufilities. In the proces maining Irees. We recommend thal you repair

areas, with a tree wou . i ible for the loss of any tree resulting
from machine damafie or by changing lbg grade of the lot, nor will we remove-any after occupancy unless
agreed to in writing before the closing* ™"

D. Yards will be traclor gradéd, seeded, fertilized and strawed before closing. Maintenance of the yard and
shrubs will be Don Galloway Homes' responsibility until closing. Regrading, re-sowing, aeration, maintenance and
watering of the yard and shrubs afler closing is the responsibility of the homeowner,

Please Initiat
Here

HOQME ACCESS ACKNOWLEDGEMENT
Due to OSHA Regulatlons and a genuine concem for the Buyer’s safety, the Buyer shall be provided access fo the
_property before closing only upon prior reasonatle notice and request to the Seller, and enly when accompanied by
“an authorized représentative of the Seller and subject to such further, reasonable restrictions as may be imposed by
the Seller. Buyer otherwise shall be prohibiled access of any type to the property prior to fransfer of title, personally
or through any representative. Seller hereby disdaims Ilability for any and all oss, damage or injury which might
arise from any ACCESS OF vlsn to the property by Buyer, fnends. famlly members, agents of representative.

Please Initial
Here

X

FULL DISCLOSURE STATEMENT
The purchaser acknowledges that the wriften text of this Purchase Agreement represents the full intent of the pariies
involved.

No promises, representafions or guarantees, either verbal or written, other than what is contained in the
Purchase Agreament have been made at thlstlme.

DateA%'”-Oz

Sales Consultan}
AW

Buyer

Buyer

Sales Manager __

OFFICE COPY *
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Don Galloway Homég

A Lennar Company

Financial Concessions Acknowledgment

S/D Lot and Block # f £ 71 Purchase Agreement Date ? -A Z -D 3

Property Address  Z%.  JO) rEseed (one

Don Galloway Homes agrees to pay the follow%losing Costs:

% Origination Fee, Credit Report, Tax Service fee, Flood Certification Fee, Atterney’s
Fee (assuming our Attorney is used), Title Insurance, Recording Fees, Survey (if DGH
approved surveyor used).

By doing so, Don Galloway Homes reserves the right to choose the closing attorney and approve
the Mortgage Lender, )

Any other closing costs, including but not limited to, discount points, lender junk
fees Underwriting fees; application fees, and ect.) mortgage insurance, prepaid items (insurance and taxes),
and interim interest, Shall be the sole responsibility of the Buyer.

Southern Trust Mortgage, Inc. Homeowners Mortgage, Inc.
Kiristen Lavelle Larry Luzader

Phone 843.416.1152 -Phone 843.763.2008

Cell  843.224.4062 : ) . Fax  843.763.2445

Fax 8434161166

Bank of America ) Mortgage Trust Group

Carl Wolff il . Ray Marcoux

Phone 843.745.8341 Phone 843.388.8400
Fax  843.745.8429 - Fax 843.388.8040
Closing Attorney v
Lisa Wolff Herbert

Phone 843.849.0883
Fax 843.849.0839

Buyer KM ,,I/;QM\ Date -} z 7‘4;

__ Buyer Date =

le4
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l DON GA]LOWA?‘HOMESJ
REQUEST FOR START
PLAN %Ar. Ldpw
JOBNO._g¢. 77
Dale; ?I/ ) ! p2— ) .
8pec, House .._Conlract House &Dals @slng Date,
Community__ e & & e ki Sales Agent
Address _2.0 1 Fept e tot =2~ 7 Block -
PLAN SPECIFICATIONS:
Heritage -/ Classic Custom
Garage: Mone__~_ One. *__ Two Side Loa nclosed,
Refer to Addendum/Change Orders for Contract House
Refer {o Optlons listed below for Spec. Houses

1. Lep Wosw - Price__Cgoe
2. Neleyy Bty -l Pice__£2:9 -
3. LDq hoeas .l FPlAL Price 2 210
4. ; Pice Z¥F¥S |

. 5. . 2 Ao Pice 2 &3
6. A dndot/ Price. 0
1. Sl Loact ~ Price__2 72D
8. Ml rgw;w&_// Wi Lo Price__ &2
i Base Price _Jb, 30 _ Totat Option Price

Tolal Sales Price __"Z >

Calor Selection:  Odered Attached_i To Folfow
Plot Plan: Ordered Recejved
Building Permi! Number, ue Dale

Plans/Specs/and Purchase Orders Recelved /7

Release Dats ExpedWon S, /
/ L A ,ﬁ iAf —
Sales Agent Dale SWV Ddte /

Additonat Comments:,
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L , m‘
' . ’ THE HATIONAL BANKGFsOUTH CARDUNA . 74229
LISA WOLFF HERSERT, ATTORNEY AT LAW CHARLESTON, SC 29402 : . -
REAL ESTATE TRUST ACCOUNT = . . .- :
64 LOWCOUNTRY BLVD . : T s7-§§'532
MT. PLEAGANT, SC20464 . . - ’ ) : ) - o
© (B43) Bag-0B38 . " ] Co ) T May. 09, 2003 -
GRbER oF Don Ga"d"v.ai’ Homes; LLC, A Delawars LG """ L T g aggzan
g T One Hundred Nmety Three Thousand Two Hundred Forty Three' and 73/100 DOLLARS
Don Galloway Homes LLC A Delaware LLC
MEMO

Cash to Seller03-567
SO 7L 2250

2053 200668 470 7508 70L0 Lu-‘ '

HE] @ SECUR"'Y FEATURES INCLUDED, DETAILS ON BACK. @ e N SR

e
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A, Settlement Statement . U.S. Department of Housing
and Urban Development e

. _OMB No. 25020265

B. Type of Loan

1. FHA 2, FmHA 3. ] Conv. Unins { File Number K Loan Number Morigage Insurance Case Number
Dn D E 03-567 0302207
4. D VA 5, D Conv. Ins. :

C. NOTE:This form is fumlshed to give you a stalement af aclual setilemeri costs. Amounts paid to and by the ssltlement agent are shown.
ltems marked "p.0.c" were pald outside of closing; they are shown here for informationa! purposes and are not included In Lhe totals.

D. NAME AND ADDRESS OF BORROWER: Davld A, Sfover Jennifer L. Short
) . 201 Temuco Lane, Summerville, SC 29483 201 Temuco Lane, Summerville, 5C 29483

E. NAME AND ADDRESS OF SELLER: Don Galloway Homes, LLC, A Defaware LLC
. 11230 Carmel Commons Blyd., Charlotte, NC

F. NAME AND ADDRESS OF LENDER: Homeowners Morfgage Enterprises, )qc‘
2530 Devine Stree'{,.'cblumbfa, 5C 29205

G. PROPERTY 201 Temuco Lane

LOCATION: Summerville, SC 29483
H. SETTLEMENT AGENT: Lisa Wolff Herbert, PA I
PLACE OF SETTLEMENT: 864 Lowcountry. Bivd,, Sufte C, Mount Pleasant, SC 29468
TIN: 58-2312670 -
I. SETTLEMENT DATE: 05/09/2003 RESCISSION DATE: .
J. "SUMMARY OF BORROWER'S TRANSACTION K. SUMMARY OF SELLER'S TRANSACTION
100. GROSS AMOUNT DUE FROM BORROWER: 400, GROSS AMOUNT DUE TQ SELLER;
401. Contract Sales Prica . - $197,214. 0o]401. Contract Ssles Price . . $197,214.00
102. Persanal Properly 402 Pessonal property
103. Setlements charges 1o borrower; 403,
{from line 7400) . $5,316.82 .
104, i 404,
105. . N N 405, .
ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE: - - -1 ADJUSTMENTS FOR ITEMS PAID BY SELLER IN ADVANCE:
108. City/town faxes tp . . )4os.ClylownTaxes | ... o - " | .
107. Counly Texes 1o 407. County Taxes o .
108, Ascessments ) . .. 408, Assessments . - lo
109, 409,
110, . . 410.
111, 411,
112 . 412,
120. GROSS AMOUNT DUE FROM BORROWER: $202,530.62] 420. GROSS AMOUNT DUE TO SELLER: $197,214.00
200. AMOUNTS PAID BY OR IN BEHALF OF BORROWER: - }500. REDUCTIONS IN AMOUNT DUE TO SELLER:
201, Daposit or esmnest money $500. 00| 501, Excass deposit {sea Insluctions) $500.00
202, Princlpal amount of new loan(s) §201,376.00) 502, charges (o seller (fine 1400) $3,306.44
203. Exisbing loan(s) taken subject lo 503. Exlsling loan(s) laken sublect fo
204. - - 9 504. Payoff of first loan
205. 505, Payoff of second morgege loan
208. . . 508, . . .. .
207. ! 507.
208, i i X L . . 508.
208, i . 508, -
ADJUSTMENTS FOR ITEMS UNPAID BY SELLER: N ADJUSTMENTS FOR ITEMS UNPAID BY SELLER:
210. Cliy/lown taxes o ) 510. Cityfiown taxes o’
—__211.Counlytaxes _ 01/01/2003._19_ _05/09/2003_| .. __ $163.83)  st1.Counlylaxes  01/01/2003 o | 95/09/2003 | $163.83 R
212, Assessmenls o 512, ta .
213, . B . . 513
214 v 614,
215. - T | s, ] L
218, "7 - 518,
a7 N T2
- 28 - 518,
219. 515
R e
300. CASHAT SETTLEMENT FROM/TO BORROWER: B0D. CASH AT SETTLEMENT TO/FROM SELLER
301, Gross amount due from borower (line 120) I $202.530. 821601, Gross amount diia to seller ffine 420) | $197,214.00
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L. : SETTLEMENT CHARGES
700. TOTAL SALES/BROKER'S COMMISSION . ' PAID FROM PAID FROM
BasEOONPRICE $197,214.00 g = BORROWER'S |  SELLERS
.FUNDS FUNDS
DIVISION OF COMMISSION (LINE 700) AS FOLLOWS: . - AT AT
o, b - _SETTLEMENT | SETTLEMENT
o2 - - to N
703, - . o L. L e el R ,
04 to .
705, Commission pald ol seftiomeat -, .. T .7 ’
708. Deposit Held by Galloway $50
B00. ITEMS PAYABLE IN CONNECTION WITH LOAN:
801, Losn originationfes  0.5000% to Homeownexs Mortgage Entorprises, $1,006.88
802, Loan discounl % o Hameowners Mortgage Entexprisas,
803, Appraisal fea ta! Homeowners Mortgage Enterxprises,. Inc.
804, Credil repord lo: Homeowners Mortgage Entexprzises, Inc. !
BOS, Lendo's: fos M gaga isos, Inc.
B3E. Morlpage Insurarce applcalion fee lo Homeownars Mortgage Enterprises, Ina.
807, Assunplion fss Homeownexrs Mortgage Enterpriaes, Inc. - L.
808, Application Fea to Homsowners Mortgage $495.00
809, Tax Sexvice Fee to Trets $80.00
810, Flood Cerk, Fea to FDSI . $30,00.
811, Exprass Mail Fee to Hemeowners Mortgage $37.00
500, ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE:
501, Inlerest from 05/09/2003 to. 06/01/2003 - . @ $31.721day $729,56
902, Morigage Insurance premmium for mos. lo
503, Hezard insixanca promium for 1.00yp {0 Famoa Bureau. $932.39
804, Flood tnsurance presmium for yrs. fo
905, Rural Housing Fee - §3,020.64
1000. RESERVES DEPOSHED WITH LENDER: g
1001, Hazard insurence 3.00 months @ .$77. 67 pormonth - .. $233.01
1002, Mordgags Insurence months G permonth
1003, Chty psoperly laxex months @ R .+ parmonth
1004, County property laxes 8.00 months @ $38. 75 permonth $310.00
1005, Annual ascessmants monts @ ., - . . * permonth
1005. Flood Insurance montha @ par month
1007, months @ pecemonth -
1008, months @ per month
1008, Aggregate Accounting BEscrow Adjustment . (8193, 79}
1100. TITLE CHARGES: N
1101, Selllement or closing few Io Lisa Wolff Rexbext #300.00
1102, Absiroct of \itle search to.
1103, Tlia examination lo
1104, Titla Insuranca binder to
1105, Documenl preparation to ~ Tlga W. “Harbert (POC)
1108, Noldry fees to . o -
1107, Allomoy’s fees (o .
{includas above flems Numberss )
1108, Tllo Insurance to Poxt City Title Insurance . . $5268.50
{inchudés above lams Numbors: L. , s ! )
1108, Lender’s covernpe £528.50 { $201,376.00 )
1140, Owner's coveraga LU .$197,214.00)
1114. PCT 60% / LYIC 40% (Binder Included)
1412 Exprass Mail Package to Homeownexs Mortgage $17.50
1113, Express Maill Pzoceeds to Seller $17.50
1200, GOVERNMENT RECORDING AND TRANSFER CHARGES:
1201, Recording feos: Deod $11.00 ;Morgage $22.00 ; Ralenses $33.00
1202, Clly/eaunty toxstamps: Docd $730. 75 ; Votgage $730.75
1203, Slata taxstamps: - Daed ; Morigege | - .
1204. e~ i .
1208, " .
1300, ADDITIONAL SETTLEMENT CHARGES:
1301, Survey lo Nielson.& Assoa. (POC-S) . ., . .
1302, Pest Inspection fo Elams Pest (POC) v
1303, Mers. Reglstratien Fee to Homeowners $3.95],
1304, 2003 dues to Plum Creak HOA B $226.56
1305, 2-10 Warranty ' i $84.81
1308, .
1307, .
1400. TOTAL SETTLEMENT CHARGES $5,316.82 $3,306. 44

! have carefully reviewed the HUD-1 lerffent Stalement and to the best of my knawledge and bellef, it is a trua 4 accurate stalemant pf all receipts and dishursements mada
on my acgo W0 this S5y further cartify that 1 have recelved a capy of the HUD-1 Selllems#t t Stolement, 7 /'
5 et . / “ 77
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CONTRACT ACGEPTANCE ARALYSIS
wew_ e PLAN_TARITON
I3 this housa & spec 7’15
REWRITE JoBo_PETY .
concrowen w3 /e [oy  fEme o e
1. PRICE g
ORI . EREM L AN
5 g 0
G g ~5}
B ] . 0
3 £ of.
H ¥ (18
5]
3 s e
3 )
. 5 5
5 g 7
g 5 * 7
- \
3 H []
$ $ [
3 ¥ [}
$ $ 0
§ 0 9
g T8 [
$ f‘ -]
£] [{]
$ 3
g O I R
- - - g ——— ‘“ . 0
¥ 5 7
3 i3 0
. i 0 5
"o  PROJECT SALES PRICE [TOTAL) 3 waul | wraul]
& GCONTRACT AMGUNT (SALES) s
5 VANWICE 1) 8000
OTHER COMMENTS: ! ’
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Edgar Warren Dickson, Circuit Court Judge

Case No. 2009-CP-18-1602

Jennifer Short and David StOVer..........ccoiviivieveiiinernieeee e e Respondents.

Lennar Carolinas, Inc., Don Galloway
Homes, LLC, and Lennar Communities ,
of the Carolinas, Inc........ eeeerrebeetee et et e e s b e aht e s e e e r e e nae b e aabese e et e enee et eatesaneenean Appellants.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material

proposed to be included by any of the parties and not any other materia/hd\

James L. Werner

South Carolina Bar No. 6029
Jenna K. McGee

South Carolina Bar No. 76891
Laura E. Figueroa

South Carolina Bar No. 77679
Parker Poe Adams & Bernstein LLP
200 Meeting Street, Suite 301
‘Charleston, SC 29401
Telephone: (843) 727-2650
Facsimile: (843) 727-2680

Attorneys for Appellants Lennar
Carolinas, Inc., Don Galloway Homes,
LLC and Lennar Communities of the
Carolinas, Inc.
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CERTIFICATE AND PROOF OF SERVICE

On August 24, 2012, the undersigned hereby certifies that on she served a copy of
the foregoing Record on Appeal on all Counsel of Record to this Appeal by United
States Mail, postage prepaid, addressed as follows:

John E. Robinson, Esq. Lindsey W. Cooper, Jr., Esq.  Michael A. Timbes, Esq.

McDowell Law Offices The Law Offices of L.W. Thurmond Kirchner &

36 Broad Street Cooper, Jr., LLC Timbes, P.A.

Charleston, SC 29401 36 Broad Street 15 Middle Atlantic Whart,
Charleston, SC 29401 Suite 101

Charleston, SC 29401

BARKER POE ADAMS & BERNSTEIN LLP
200 Meeting Street, Suite 301

Charleston, SC 29401

(843) 727-2650

Attorneys for Appellants
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