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STATEMENT OF ISSUE ON APPEAL
Did the trial court err in denying Appellant’s motion for a mistrial because his trial
" was infected with unfairness when the solicitor inappropriately told the jury.that the state

“expected” the jury to return a verdict of guilty which was threatening to the jury?



STATEMENT OF THE CASE

On July 26, 2010, the Alken County Grand Jury 1nd1cted David Nathaniel Rhoad on . |

" the charge of criminal domestic v1olence (CDV) third offense. On October 24- 225 2011 ilf
; ‘Rhoad proceeded to tr1al before the "Honorable George C. James and a Jury. Rhoad was
- represented by Walhs A. Alves and the state was represented by David M1ller and Kevm N '

. Molony The jury returned a Verd1ct of gullty as 1nd1cted Judge . James sentenced Rhoad to.- i

four and one-half years. Rhoad’s attorney ﬁled a notlce of appeal. Thls appeal follows.
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ARGUMENT

The trial court erred in denying Appellant’s motion for a mistrial because his trial

was infected with unfairness when the solicitor inappropriately told the jury that the state

;‘expected”-the jury to return a verdict of guilty which was tﬁreatenin}!, to the jury.
Dévid Rhoad and Lisa Honea had been in a .terg yearfuf“bulqnt felationsllip. There °
‘were numerous occasions when the police were called to an altefc"a&oﬁ between them. They |
Had a child that was in the'c'ustody of the. Departmenf of Social Services. R. 127, 11. 22 —25,
R.128,11.1-11. | B
On May 15, 2010, Lisa Honea was released from incarceration ét the Aiken County
jail. Prior to .h'e.r ihca;peration, ‘she lived iﬁ a trailer owned by her fri.end Nicky Del.oach on'
Aspen Couﬁ. She knew that Nicky allowed Rhoad to liye thefe \:Nhile Lisa was incércerated.
R17,1L10- 25;:R. 18,111 23; R.60,11. 1 25;R. 61,11 1-25;R. 62,111 _24;R 64,
Wir-ts. o R
- ‘ A. frlend p&éked Lisa up ﬁom jail and tool; hér to"Ni,ck)"’s house. Nicky and 'her
féthér, George t)eLbach, then took Lisa to the trailer on Aspen Cdurt because Lisa insisted
on going there according to George and Nicky. R. 18, 1. 13 —25; R. 64, 11: 5 - 18; R. 34, 1l.
9-24;R.36,11. 1 - 25 When they arrived' at the trailer, Rho‘ad came out to meet the car
because he worked for George DelLoach, énd would come to meét him because Mr. Delbach-
had a bad k'nee.- R.19,1.7-25;R.20,11. 1 -9; R. 3'7,"11. 1-7.
. Lisg’é fc_stimdny was that as soon as shé stepped out of the back seat, Rhoad hit herh‘
in her mouth. Thén he:hit her across her face and she feil to the ground. Rhoad then staﬁed

kicking her until George got out of the car, walked around and told Rhoad to sfop, or “she’ll



have you arrested.” R. 20, 11. 6.-25. Rhoad stopped, and Lisa ran to a neighbpr’s house and
called 911. R. 20, 1, 1l. 8 - 25. |

George Deloach testified that he did not see Lisa and Rhoad as they were at thé 'baclv<.
of the car until George got out of the car and spoke to Rhoad. The only thing George heard
was a squeal from Lisa. R. 38, 11. 1 - 25. |

Nicky DeLoach testified that she did not see anything beﬁéen Lisa and Rhoad as.
they were behind her af the back‘ of the car, and she did not see them. R 66, 1l. 14 — 21.
Nicky said that Lisa owned a house on Myrtle Street bﬁt it was rented: R. 62, 1. 23 - 25; R.
63, I.1-21. o

| The police arrived in about twenty minutes. R. '22, H.1-4. D'eputy Wil‘lﬂiam'fl"ﬁcker
_ . responded to the call on'May 15, 201 O After talking with Lisé aria téking-‘piétureé of he;
injuries, they looked for Rhoad. They found him under some Bru'éh near ‘the W()l(‘)d line”
drinking a Beer.l _They piaced him in handcuffs and took him i.ntoi custqdyl Rhoad al:‘iegedly‘
told Deputy Tucker t.hat Lisa had just been réleased ﬁpm jail and should not haveA t;e‘én' at
~ the trailer as she was on trespassing notice. When she arrived at-the_trailef, she Bcgan hitting
him with her purse. He pushed her to defer}a himself, and she fell off of the borch. »When‘th'e
deputy asked him again, Rhoad denied saying he pushed herr R. 52,11 1 .— 25; R.53,1L 1 -
25;R. 54, 1L 1 —25;R. 55, 1L 1-25;R. 56,11. 1 ;25; R.57,11. 1-5.

In trial, Lisa admitted that she was convicfed in 2007 of t\;vo counts of providing
false information to the police accusing Rhoad of committing criminal domestic violence -
against her. R. 27,11. 7—-25; R. 28, 1. 1 —25; R. 29, 11. 1 — 24.

Deputy ’fucker reported that Lisa;s injuries consisted of redness, swélling of her
mouth with some blood. R. 58,11. 21 =25; R. 59,11. 1 -2. -
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At the end of his clesing argument, the solicitor told the jury:
Ladies and gentlemen, Mr. Rhoad is guilty of criminal domestic
violence. When you get to the jury room, the State expects you to find
that. ‘ ‘
R. 98, 1. 7—10. |
Following the judge’s charge to the jury, defense counsel told the judge she had al ‘
matter. She made 5 motion for a mistrial based on a coﬁunent the solicitor made at the end
of his closing argument. Counsel said the solicitor told the Jury that the “State egi)ected a
, verdict of guilty.” R. ilS, 1. 1 —25; R. 116, 1.1 — 25. Counsel argued ‘that those words_Q
“expeeted a verdict of guilty” could be theateﬁing to the Jury Counsel said that arguments
to'the jury could not be personalized. R. 117, 11. 1 -25.
The state denied any intent to threaten the jury or-persodalize the argument. R. 117,
1L 11 — 23. The judge said he remembered tl}e solicitor’s cofnment as he noted if too.. -
However, the' judge ruled that in its pfoper cdntexf, the cor‘nment.-was based on what the
state censidered to be the overwhelming evidence. The judge warned the solicitor to avoid -
using that terminology in the future. R. 118, 1. 1 _ 13. o
- Following the verdict, defense co,uns”elv moved for a new trial. Counsel argued tha‘1[
the trial was infected with unfaimeSS due to tlde soli.cit()r’s' comment ‘at the end that he
.expected the jury to return a verdict of guilty. Cednsel.argued that the chmen;c violated
Rhoad’s due process rights. Counsel eontinued to argue that the comment told the jury that
they had to base their verdict on sordething other than' the evi.dence in the trial. The judge
 denied the motion, R. 120, 1. 8 —25; R. 121,11 1-25, |
Whether to grant or deny a mistrial motioﬁ is a matter within the trial court’s sound
discretiop, and the court’s decision will not be dis@bed on appeal absent an abuse of
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discretion amounting to an error of law. State v. Culbreath, 377 SC 326, 659 S.E.2d 268

~ (Ct. App. 2008); citing State v. Cbuncil, 3358.C. 1, 12-13, 515 S.E.2d 508, 514 (1999). In
order to receive a mistrial, a defendant must show error and resulting prejudice. I1d.
The party moving for a mistrial has the burden to show not only error, but resultiflg‘ :

prejudice. State v. Patterson, 337 S.C. 215, 522 S.E.2d 845 (Ct. App. 1999). -

_In State v. Liberte, 336 S.C. 648, 521 S.E2d 744 (Ct. App. 1999), the Court of

Appeals held that the trial couft is vested with broad discretion When c_onsidering the
propriety"ofv the solicitor’s closing argument,‘includir}g the question Qf whether to grant a
defendant’s mistrial mot'iori;‘ the trial court’s udisfc’retiIOn w1ll not be pverturned absént a
showing- of an abuse ;)f diséretibn a‘lmountir,lg‘ tovvan err‘or:of law that prejudices the |
defendant. Thé Coqrt aiéo Wfote that a new trial will not granted on thev ground of improper
corﬁments byA the prosecutor 1n cloéing argument‘unlessv the prosecut‘or’s comrhenf_é s0
'infected the tﬁal with unfairness as to make .the resulting chviption a denial of dué process.

" A prosecutor may not'u.r;ge jurors to convict a criminal defendant in order to protect

community values, preserve civil order, or deter future lawbréaking. State v. Liberte, id. A
- solicitor’s closing argument may not be calculated to arouse the jurors’ passions or

prejudices, and its content should stay within'the record and reasonable inferences to it.

‘State v. Libefté, id. ;

In State v. Northcutt, 372 SC 207, 641 S.E.2d 873 (2007), the Supreme Court held

that the solicitor’s comment dﬁring clos'ing argument of the senténcing phase of this capital .
murder trial, in which the soliéitor.repeatedly.told the jury he “expects” the death penalty, .
- was improper imposition -of the solicitor’s. personal belief. The solicitor’s two otﬁér
improper actions during closing argument which included his comment that it would be
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open season on babies if the death penalty was not imposed, and placing a black shroud over -
ta bay crib in'the courtroom, constitut'ed reversible' error. The case was remrianded for a new
' sentencrng phase

- In State V. Coleman 301 S.C. 57 389 S.E.2d 659 (1990) the Supreme Court held"'(,, '

o that the prosecutor s comment in his. closrng argument that nothing probatlve ex1sted in the_
o statements made by uncalled potentlal w1tnesses presented the Jury Wlth testrmony of the

prosecutor as if he had taken the stand hrmself Wthh unfalrly prejudrced the defendant 5.

e rlght to-a fair trral and requrred a remand for a new tnal

Rhoad was demed a farr tr1al by the sollcltor telhng the Jury that the state expected”l
a gullty Verdrct The state was payrng the ]111‘01‘8 per diem to be on the Jury The solicitor
' ‘wasa person of authorlty w1th the state '~ L . |
| The trial Judge charged the Jury on self defense and defense of habrtatlon R 109 ll'
4 R 112 11. 22 Therefore there was. not overwhelmrng evrdence of Rhoad’s gurlt The‘:
“‘solrcnor 1nJected hrs ouvn oplnron mto the case when he sa1d the state expects” The trral" '

o Judge should have‘;granted the 'm1_str1'al." o .'



CONCLUSION'

Based on the above, the conviction and séntence should be reversed, and the case

r:éma;ided for a new trial.

Respectfully submitted, “

C@Nelﬁe Cantey DuRant —
‘Appellate Defender

--ATTORNEY'FOR‘APPELLANT o

‘ ThlS 20th day of Novembér; 2012_.:
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