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STATE OF SOUTH CAROLINA - |
| ' [N THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND
2009CP4004441

Schilling, Robert D., 00294085,

N N N N N N N N N N N S N N N N
7
¢

Applicant,
v ORDER OF DISMISSAL S i
State of South Carolina, .; ;:
Respondent. i F:G - "
PROCEDURAL HISTORY

This matter comes before Lhé Court by way o»f an Application for Post-Conviction Relief
ﬁled June 24, 2009. The Res‘pondent' made its Return on March 30, 2010. An evidentiary
ﬁeaﬁng into the matter wahs‘ convened on January 10, 2012 at the Richland County Courthouse

~ The Applicant was pfeseﬁt at the hearing and was represented By Tynika Claﬁton Esquire
"Brian T. Petrano of the South Carolina Attorney General’s Office represented t.he Respondent

After the hearing in this matter se.\}eral action items have occurred. First, there is an Order

dat.ed Apn'lv()- 201 1.and filed Aprl 11, 201 1 by The Honorable_Alisoﬁ Renee Lee in her capacity

as Chief Admlmstratlve Judge for the Court of Common Pleas here in the Fifth Circuit. The

Order relieves Ms. Claxton as the Apphcant s appomted attorney and d1rects the Rxcnland

County Clerk of Court to appoint new counsel. The Clerk of Court appointed attorney Richard L.
Whitt Anéfher attorney ha.s-also a_ssisted in the maftér, 'attorx-ley Lee W. Zimmerman. There was |
;‘Fonn 4” Order issued by ;Iudge Barber on December 8, 2010 indicating that‘the Apphcarit
w1thdrew h_lS PCR. This Order is erroneous, the “Form 4” Order from December 8, 2010 was to

SChlllng Robert - Order of Dismissal (°009CP4004441)
pPage 1 of 11 . )
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reflect a continu_anée.I This Applicant did not withdraw his PCR. This Court held a hearing on

the matter on January 13, 2011.

Following the January ‘13, 2011 hearing, the Honorable G. Thomas Cooper, Jr. — who

pre.sided'over the PCR hearing — issued a "Form 4" Order dated October 10, 2011 6rrdering:

"IT IS ORDERED AND ADJUDGED: (J Sec atiached order (formal order 1o follow) Slalcn?_{hl 6l'ij‘glgmcnl:§
by the Court: This PCR maticr came belore the undersigned in early 2;6:1 1. Afler the
initiat hearing, new counsel was appointed for the Applicant. in theinterest of

fairness and justice, the Applicant’s PCR is 1o be reheard at the next avaituble date.

Accor&ingly;, the Appiicant had another PCR hearing, de novo, with a new attorney appointed,
i6. Lee W. Zimmerman, Esquire. |
At the hearing; the App}icant testified on his own behalf. The Applicant’s plea counsel,
Jennifer Davis from the Public Defendér’s Office also testified. This Couft_ had before it tﬁe
records of the Richland County Clerk of Court, the transcript of the procéedings against the
Applicant, and the Applicant's repordé from the South Carolina Depéﬁrﬁent of Corrections.
'-T}-le Applicant is present serving a twélve (12) year sentence for 2"‘d Degree Burglary (non-
violent). He pled guilty on March 11, 2008 before the_.Hohorable L. Casey Manning. As

éxplained in more dé_tail below, the Applicant was not sentenced until April 29, 2009.

e eT e

.'~£=

S —

! Judge Barber later issued a “Form 4” dated December 31, 2011 vacating the erroneous withdraw order.
Schilling, Robert - Order of Dismissal (2009CP2004441) .
' _ page 2 of 11~ o ‘



It appe-arsr that the ‘Applicant attempted to -appeal from his guﬂty .plea but that attempt was
ﬁwMed by ‘Ruie 203(d)(1)(B)(iv), SCACR. The .South Cafoljna Court of Appeals fejected the
_notice of appeal ,and the c.a-s_e was remanded on JulS/ 31, 2009. - »
In the PCR Application fhe Applica'nt.made the following allegations:

[Image inserted on following page]

9. Stuate concisely the grounds pn which-you base ?ur allegation that you are being held in custody ualawfully: ’
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At the evidentiary hearmg, Apphcant proceeded on a general claim that plea counse

ineffective for failing to better handle the sentencmg situation. Spemﬁcally, the Applicant claims

that it is clear from the records that the plea court wanted to defer sentencmg to see what the co-

Schilling, ‘Robert - Order of Dismissal (2009CP4004441)
: Page 4 of 11 :




defendants were sentenced to- and that the Applicant insists that he belongs in the lower range
‘amongst the less culpable co-defendants. The Applicant alleges that the plea counsel was
ineffective at sentencing because the sentencing court was misinformed and that caused him to
:be sentenced consistent with the worst of the co-vdefendants. The Applicant claims that but for

counsel’s deficient performance, he would have received a more favorable sentence.

FINDINGS OF FACT AND CONCLUSIONS OF'LAW

This Court has had the opportunity to review the record in its entirety and has heard the ‘
testimony at the post -conviction relief hearing. This Court has further had the opportunity to
. observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their

A testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law

as required pursuant to S.C. Code Ann. § 17-27-80 (1985).

The Applicant testified he was satisfied with his plea attorney- up until sentencing. The
Applicant explained that he had a minimal role in the crime(s). The Applicant explained that he
elected to plea guilty in an effort to receive a favorable sentence especially considering his
minimal role. The Applicant explained that counsel failed to point out issues during sentencing
to correct some of the rnisinforrnation that caused him to receiye a harsher sentence. The
Applicant explained that he did not thinl( there was that much damage to the home compared to
what the victim articulated.

’ Plea counsel testified that she recalled her representation of the Applicant. Plea counsel
explained that they rnet several times prior to the plea. Plea counsel explained that the Applicant
did not want a trial and that he iuvanted to plea guilty early on_in theit meetings. Plea counsel

Schllllng Robert - order of Dismissal (2009CP4004441)
Page 5 of 11



explained that t_here were no plea offers from the étate. Plea counsel'explained that for a period
of time tnere was diseussion that the Applieant could work with '_(he State for inforrnatiori as to
the co-defendants but that the .Applicant was not. cooperative in that matter. Plea counsel
explained that she was aware of the sentences of the co-defendants. Plea counsel explained that
she did not object or make eny motions when tne plea court explained that he too had been the
victim of a housebreakjng.

In a post- COIlVlCthl’l relief action, the Applicant has the burden of proving the allegations

in the application. Rule 71.1(6)5 SCRCP; Butler v. State 286 S.C. 441, 334 S.E. 2d 813 (1985) ,
Where ineffective assistance of counsel is alleged as a ground for relief, the Apphcant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the tral eannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C._441, 334
S.E.2d 813 (1985). | |

. The ‘proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. Conrts presume that counsel
rendered adequate assistance and made all s1gmﬁcant decisions in the exercise of reasonable

’professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Appllcant must

overcome this presumption to receive relief. Cherry V. State 300 S.C.. 115, 386 S._E.2d 624
(1989). When there has been a guilty plea, the applicant must prove that counsel’s representatlon
was below the standard of reasonableness and that, but for counsel’s unprofessmnal errors, there.

~is a reasonable probabilitil that he would not have pled guilty and would have insisted on going

Schllllng Robert - Order of Dismissal (2009C_P4004441)
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o trial, Hill v. Lockhart, 474 U.S. 52, 58-59 (1985); Alexander v. State, 303 5.C. 539, 542, 402
S.E.2d 484, 485 O | - "

Courts use a two- pronged test in evaluatmg allegatlons of 1neffect1ve assistance of
counéel First, the Apphcant must prove that counsel's performance was deficient. Under thlS
~ prong, attorney performance 1s measured by its -"reasonableness under professional norms."
‘Cherry, 300 S.C. at 117, 385 S.E.2d at 625, (citing Strickland). Second, counsel's deficient
performance must have prejudiced the Apnlica_nt such that "there is a reascnable probability that,
but for counsel;s unprofessional errors, the _restllt of the proceeding would have Abeen different.”
M,SOO S.C. at 117-18, 386 S E.2d at 625. As discussed above, the Applicant has failed to
carry his burden in this action. Therefore, this Court ﬁndé that the application must be denied
and dismissed. | o

Plec counsel’s testitnony is credible. Including hic review of the undisputed prolcedural
history, this Court finds Applicant’s testimony, for the.most part, to be credible. The Applicant
was sincere in his belief that he played a sma_ller part in this crime compared to the co-
defendants. The Applicant was credible when he said that he did not think that the residence was
as damaged as the victim held 1t out to be during the plea. However, the Applicant’s “issues” are
not genuine PCR claims that warrant relief. Accordingly, this Court ﬁnds 'Applicant has failed to
‘prove the first prong of the Strickland test — that counsel failed to render reasonably effective

a551stance under prevathng professmnal norms. “This Court also ﬁnds Applicant has failed to

prove the second prong of Strickland — that he was prejudlced by counsel’s performance _
T he Applicant claims that counsel should have attempted to correct some of the

_ misinformation he claims was before the plea court regarding sentencmg Spec1ﬁcally, the

-8chilling, Robert - Order of Dlsmlssal (2009CP4004441)
' page 7 of 11 :



.Applicant claims t}iat the victim was exaggerating the damage done to his house. See plea
| transci'ipt, p.i'23.-This Coim does not agree with the Applicant’s claim that plea counsel should
have attempied to dispute the victim’s subjective claims regarding the damage. First, there was
never any claim that the Apphcant s conduct did all of the damage. Second it is obvious from
the readmg of the victim’s words at the plea that the real damage was the V1olation itself
associated with the burglary and the mtangible loss assoc1ated with the highly personal items.
Witi’l little actual street value. For example, the victim comrnerited, “furniture and stuff can be
replaced.” (Transcript, p 23 L. 18). The impact of t}ie victim’s ‘statement was not the rrioney
damage; it was his explanation of how -he lost his children’s first teeth, his deceas'ed'
'gran_dparents’ notes and cards, his deceased grandfather’s old fireman’s badge; of particular
signiﬁcance ivere mementos from his dead daughter, etc. (Transcript, p. 23). The victim went on
to explam that he was violated and his wife and children do not feel safe in the house. The victim
explained that _it was his understanding that some of his child’s toys were actually taken by the
Applicant to give to his (the Applicant’s) child. (Transcript, p. 24).
It was the victim who articulated the personal damage done to him and his home and it
was he who begged the plea court to apply the maximum sentence possible. (Transcript, p. 24).

A trial court has broad discretion in imposing. criminal sentences within the limits prescribed by

law.. State V. Frankhn 267 S C. 240, 226 S.E.2d 896- (1976), Clark v. State, 259 8.C. 378, 192

’ S E.2d 209 (1972); State v. . Cogdell, 273 S.C. 563 257 S.E.2d 748 (1979). The ‘Applicant's

allegation that his sentence is to0 harsh lacks merit. While the Apphcant may be correct that
some of the other co-defendants may have received a lesser sentence, it is not clear if the victim
provided similarly powerful impact statenients at those pleas. The court has the discretion to

Schllllng Robert - order of Dismissal (2009CP400444,1)
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séﬁtgnce codefendants to gliffere;nt puni»shmer_lt br'treatrrieﬁt; State v. Dozier, 263 S.C. 267, 2‘10
-S.E.2d 225 '(1974).’The Applicant had an extensive prior record.

The scntenéing transcript explains that after the plea was taken, the Applicgnt ‘was
inadvertently released from t-h-e detention center. The State 'erxp.lained .there was a bench warrant
issﬁed. The A'pp‘licant later gave a phony name at the jail. See sentencing transcript, p. 3 — 4. The
Applicaﬁt’s post plea but pre-sentencing behavior is not irrélevant and the sentencing court
surely could take that into account.vThe defendant's conduct prior to sentencing may give the
jud'g.e insights into. hié moral character and suitability for rehabilitation.

A trial judge generally-has wi.de discretion in detefmining What sentence to impose. It is

also true that before making that determination, a judge may appropriately conduct an
inquiry broad in scope, largely unlimited either as to the kind of information he may

consider or the source from which it may come.

State v. Franklin, 267 S.C. 240, 246, 226 S.E.2d 896, 898 (1976).

Finally, as to the Applicaht's iséue with the plea court's statement that he too had been a
vi-ctim 6f housebreaking, this Court does not share the Appiicant's céncern. Part of the judicial
branch's role is to placate, the Court was simply reassuring the victims that life goes on, etc. The
Applicant has failed to satisfy his burden of proof and demonsttate that counsei's'perfonnancc
was deficient and that he was. prejﬁdiced. |

 _CONCLUSION -
- Based on all the foregoing, this Court finds and concludes that the Applicant has not -
established any constitﬁtional violationsror deprivationsv that would require this court to grant his

application; Counsel was not deficient in any.manner, nor was Applicant prejudiced by

Schilling, Robert - Order of Dismissal (2009CP4004441)
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: éounsél’s representation. Thefefore, this applidation for post éonviction relief must be denied and . '
dismissed with prejudice.

Except as discussed above, this Court finds that the Applicant féileci to raise the
remaining allegations set -Aforth in his application at the hearing and has, thereby, waived .them. ,
As to ariy and all allegations that were or could have been raised in the applicgtion or at the
heafi_ng in this matter, but were not specv:iﬁcally addressed in this Order, this Court finds
Applicant failed to present any probative evidence regarding such allegations. Accordingly,_ this
Court finds that Applicant waived such allegations aﬁd failed to meet his burden of proof

regarding them. Accordingly, they are dismissed with prejudice. A waiver is a voluntary and

intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks Villas

Horizontal Property_Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express or

implied. . "An implied waiver results from acts and conduct of the party against whom the
doctrine is invoked from which an intentional rélinquishment of a right is reasonably infcréble."

Lyles v. BML Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's

~failure to address these issue at the hearing indicates a voluntary and intentional relinquishment

of his right to do so. Therefore, any and all remaining allegations are denied and dismissed.

. Schilling,' Robert - Order of Dismissal (2009CP4004441).
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This Court cautiohs the Applicant that he must file and serve a notice of appeal within
thirty (30) days from the receipt by counsel of written notice of entry of Judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S. C 453 -

(1991), an Appllcant has a nght to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71. l(g) SCRCP, provides that 1f the applicant w1shes to seek appellate
review, PCR counsel ‘must serve and ﬁle a Notice of Appeal on the Applicant’s behalf.
Appllcant and counsel are directed to Rules 203, 206, and 243 of the South Carolma Appellate

Court Rules for the appropriate procedures to follow after notice of intent to appeal has been

timely filed. .

ITIS THEREFORE ORDERED:

1.  That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custodyv of the Respondent.

AND IT IS SO ORDERED this "2 Jlay of ot 201

The Honorable J. Ernest Kifiard, Jr.
Presiding Judge
Fifth Judicial Circuit

, South Carolina.

chllllng Robert - Order of Dlsmlssal (2009CP4004441)
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Plaintiff’s Attorney: 4
Lee W. Zimmerman, Bar No.
Address: .

McNair Law Firm

Columbia, South Carolina 29211
phone:’ - fax:

e-mail: otheri’

Defendant’s Attorney:
Brian T. Petrano, Bar No.
Address:

- Post Office Box 11549
Columbia, South Carolina 29211 .
phone: 803-734-3737 fax: 803-734-4{13"
e-mail: bpetrano@scag.gov other: .

o] -

[ 1 MOTION HEARING REQUESTED (attach written motion and complete SECTIQ_N_'_S\__I and JHII)

] FORM MOTION, NO HEARING REQUESTED
| (X PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and j10))

a

(complete SECTIONS II and gy -

) ]

Nature 40fMotion:
Estimated Time Needed:

SECTION I: Hearing Information

Court Reporter Needed: [ ] YES / XINO

) IaEE B

(] Written motion attached
" [X] Form Motion/Order
I hereby move for relie

SECTION II: Motion/Order Type

f or action by the court as set forth in the attached proposed order.

January 25, 2012

Signature of A

. fey for [ JPlaintiff / [X]Defendant

Date submitted

[ PAID - AMOUNT:

[ EXEMPT: [JRuletoS

- (check reason) [_] Domestic
[] Indigent Status
[] Sexually Violent Predator Act
[] Motion for Stay in Bankruptcy
[] Motion for Publication [

Name of Court Reporter:

SECTION II1: Motion Fee

how Cause in Child or Spousal Support
Abuse or Abuse and Neglect
[] State Agency v. Indigent Party

Motion for Execution (Rule 69, SCRCP)

[] Proposed order submitted at request of the court; or, ,
reduced to writing from motion 'made in open court per judge’s instructions

< Post-Conviction Relief

] Other: . :
. JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached
order. - . ' JUDGE
[] Other:
CODE: Date:
CLERK’S VERIFICATION -
- ' ' v Date Filed:
Collected by:

| [] MOTION FEE COLLECTED:

L] CONTESTED - AMOUNT DUE: _

'SCCAR33(11403) .



