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STATEMENT OF CASE 

On June 2, 2009 claimant, Bernard Lee, sustained an injury by accident during the 

course and scope of his employment with Southern Fel1 (dba Bondex) while lifting/maneuvering 

a large industrial hood into place. Mr. Lee alleged injuries to his neck, left shoulder, and back. 

Mr. Lee reported the accident to bis supervisor, an accident report was completed, and he 

presented to University Hospital for emergency medical treatment. The defendants initially 

admitted 1he claim and began providing medical treatment through their designated and 

authorized company doctor(s), Jeffrey Broder of North Augusta Urgent Care and James Bethea 

of Columbia Orthopaedic Specialists. 

On July 29, 2009 the defendants canceled Mr. Lee's foHow up appointment with Dr. 

Bethea and refused to provide additional workers' compensation benefits. On July 30, 2009 

claimant filed a Ponn 50 requesting the following benefits: a) a finding of compensability with 

regard to the neck, left shoulder, left ann, and whole back; b) payment of all temporary 

compensation owed through the present and continuing; c) future medical treatment to affected 

body parts; and d) payment of all causally related medical treatment received to date. In 

response, the defendants filed a Form 5] admitting that an incident occurred, but denying the 

nature and extent of claimant's injuries. A hearing was scheduled before Commissioner Lyndon 

on November 3,2009. After a lengthy pre-trial hearing both parties entered into a consent order 

in which the defendants agreed to provide Mr. Lee with a lump sum payment of $5,000.00 (Five 

Thousand Dollars), MR1(s), and follow up treatment with Dr. Ty Carter of Carolina 

Musculoskeletal. Initially the defendants failed to comply with the Order and on December 23, 

2009 claimant filed a Form 40 and Motion for penalties. Prior to the call of the Motion Hearing 

the defendants authorized the MRI and medical treatment with Dr. Carter. 

On January 25, 20 I 0 Mr. Lee presented to Dr. Carter who recommended continued 

medical treatment to the left shoulder through Dr. Timothy Shrumon, another orthopaedic in his 
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practice. The defendants refused to provide the medical treatment recommended by Dr. Carter. 

As a result. Mr. Lee sought his own medical treatment through Dr(s) AI Soudi and Shannon. 

On February 16, 2010 91aimant filed a Fonn 50 requesting the following benefits: a) a 

finding of compensability with regard to the neck, left shoulder, left arm, and whole back; b) 

payment of all.temporary compensation owed through the present and continuing; c) future 

medical treatment to affected body parts; and d) payment of all causally related medical 

treatment received to date. In response, the defendants filed a Form 51 admitting an incident. but 

denying nature and extent of claimant's injuries. 

A Hearing on claimant's Fonn 50 and defendants' Fonn 51 was scheduled for August 12, 

2010 before the Honorable Avery Wilkerson. After a pre-trial of the case, the Commissioner 

urged the parties to secure an MRI with contrast to further delineate claimant's medical condition 

and treatment options. The defendants agreed to provide the MRI with contrast and the hearing 

was rescheduled to August 23, 2010. On August 20, 2010 a telephone conference was scheduled 

by Commissioner Wilkerson to review the status of the completion of the MRI, per his 

instructions. The defendants advised the Commission that the MRI had not yet been perfonned. 

The Commissioner Ordered the defendants to provide the MRI with contrast and the Hearing 

was rescheduled again for September 7, 2010. On September 1, 2010 (12 days after the MRl 

with contrast was ordered by the Commissioner and 6 days before the hearing) claimant 

underwent the MRl with contrast. Claimant received the MRJ report from the defendants' 

attorney at the hearing. The MRI with contrast revealed a left labral tear. 

On September 7, 2010 the Hearing was once again scheduled before Commissioner 

Wilkerson. Claimant was represented by Ann McCrowey Mickle of Mickle & Bass, LLC. The 

defendants were represented by E. Ros Huff of the Huff Law Firm. At the call of the case 

claimant requested the following benefits: a) a finding of compensability with regard to the neck, 

left shoulder, left arm, whole back, and right arm/shoulder due to overuse; b) payment of all 
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temporary compensation owed through the present and continuing; c) future medical treatment to 

affected body parts; and d) payment of all causally related medical treatment received to date, In 

response the defendants denied claimant sustained a compensable injury by accident. The 

defendants further requested the record be left open, in accordance with Section 42·17~30 of the 

South Carolina Code, to depose the radiologist who performed the MRI with contrast on the 

issue of causation, The Single Commissionel' granted def~ndants motion to leave the record 

open, In response claimant requested the record be left open so Dr(s) Carter and Shannon could 

review the MRl and provide a similar opinion. In response the defendants requested the record 

be left open for their 1ME doctors to review the MRJ with contrast and provide an opinion on 

causation. Both requests were granted, 

Medical questionnaires were submitted from Dr(s) Bethea, Carter. Thomas. Robinson, 

Thesing, and Westerkam, The defendants elected not to depose the radiologist but relied on his 

questiOlll1aire response. 

The record was opened and testimony was taken from claimant and Mr. Lowell 

Simkpins, a witness for the defendants: The employer's representative was designated as Janice 

Napier, of the Bondex Human Resources Department. 

On December 31, 2010 tlte Commissione,. Wilkerson issued his Order denying lIte 

compensahility oftlte claim. 

SINGLE COMMISSIOtiER'S 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The Single Commissioner made the following FINDINGS OF FACT AND 

CONCLUSIONS OF LAW, (0 which the claimant presently take exception: 

8. The Claimant testified that he was lifting and 800-1500 pound hood with one ann, 

that it subsequently fell on him pjnning him down, which caused him to suffer from an injury 
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to his left shoulder. neck and back, I find that the Claimant is not credible, that even if the hood 

weighed 800 pounds there is no way that the Claimant could have lifted ali 800 pound hood 
• -< 

with one ann. 

9. Mr. Lowell Simpkins testified that he and three other men, including the Claimant, 

were putting a machine back together with the use of a forklift. Mr. Simpkins stated th~t the 

Claimant was never bearing the weight of the hood with his anns, and that the Claimant and the 

other men were helping to position the hood holes over bolts. I fwd that Mr, Simpkins is very 

credible. I believe his testimony and find as a fact as he testified regarding work on the 

machine. 

10. The Claimant has seen VariO\lS medical providers for his conditions and Dr. James 

Thesing, Dr. James Bethea, and Dr. Daniel Westerkam all opine to a reasonable degree of 
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medical certainty that the Claimant's left shoulder labral tear is not causally related to the work 

incident on June 2, 2009, Dr. Ty Carter, Dr. James Thesing, and Dr. Charles Thomas opine to a 

reasonable degree of medical certainty that the Claimant's left shoulder labral tear is causally 

related to the incident that occurred on June 2, 2009. I find as a fact that the medical evidence 

shows that the Claimant's medical condition is not causally related. 

11. That the Claimant did not sustain an injury by accident arising out of and in the 

course of his employment. I base this finding upon the very credibJe testimony of Lowell 

Simpkins. 

12. Based on the greater weight of the evidence, I find that the labrel tear in the left 

shoulder is not causally related to the work incident on June 2, 2009 and I further find that it 

could not have been caused the way the Claimant described the incident. This is based upon the 

credible testimony of Lowell Simpkins and the medical evidence of Dr, Thesing, Dr. Bethea, 

and Dr. Westerkam. 
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13. I find that the Claimant's claim is not compensable, therefore the Claimant is not 

entitled to benefits under the Workers' Compensation Act. 

CONCLUSIONS OF LAW 

9. Under Section 42-1-160 the Claimant did Dot sustain an accidental injury arising out 

of and in the course and scope of his employment, therefore is not entitled to benefits under the 

South Carolina Workers' Compensation Act. 

~. 
J' 

10. Under Section 42-3-180 and 42-17-40 the Claimant did not carry his burden of proof 

by submission of proof that would entitle him to benefits under the Workers' Compensation 

Act. 

FORM 30 GROUNDS FOR APPEAL 

Within the statutory period, the claimant filed a Form 30 "Application for Review." In 

their Application for Review, the claimant set forth the following grounds for review: 

1. Did the Commissioner err in finding that the claimant failed to prove that he suffered 

an injury by accident on June 2, 2009? 

2. Did the Commissioner err when he failed to properly consider all of the evidence, to 

include but not be limited to the MRI with contrast that was ordered by him? (See Order in 

Commission's file) 

3. Did the Commissioner err when he failed to properly consider the Accident Report 

prepared by the employer simultaneous with the injury which details the report of the accident? 

(C1aimant's APA 1) 

4. Did the Commissioner err when he failed to consider the opinions of the "authorized" 

doctors (Dr(s) Carter, Shannon, Thesing and Thomas) who opined that the injuries were 

consistent with the history of the accident? 

5. Did the Commissioner err in failing to find the defendants responsible for an causally 

related medical treatment? 
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6. Did the Commissioner err in failing to award temporary total benefits when the 

claimant testified that the Janice Napier, the HR ~ir~tor. told him not to return to work because 

he was restricted from working around hazardous equipment? 

7. Did the Commissioner err AS A MA ITER OF LAW in failing to award temporary 

total benefits where the employers representative was at the hearing and failed to refute the 

claimant's allegations that she told him not to return to work? 

8. Did the Commissioner err in failing to properly award medical benefits, mileage, 

prescriptions and all statutory benefits to which the claimant was entitled? 

9. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 8 

(page 16 of the Order) which state in part that the claimant's testimony regarding his description 

of1he accident was not credible? 

10. Did the Commissioner err in FINDING AS A FACT the allegations of 

paragraph 9 (page 16 of the Order) in its entirety as they are contrary to the greater weight of the 

evidence? 

11. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 

10 (page 16 and 17 of the Order) that the medical evidence showed that the claimant's medical 

condition was not causally related to the accident? 

12. Did the Commissioner crr in FINDING AS A FACT the allegations of paragraph 

11 (page 17 of1he Order) whicb finds that there was no injury by accident based upun the 

testimony of Lowell Simpkins? 

13. Did the Commissioner en IN FINDING AS A FACT the allegations of paragraph _ 

12 (page i 7 of the Order) which states that the greater weight of the evidence supports that 

allegation that: 1) the labral tear was not related to the accident; 2) CQuid not have been caused in 

the way described by the claimant and; 3) Dr. Thesing's opinion and other medical evidence 

cited supported the denial of the claim? 
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14. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 

13 (page 17 of the Order) which states that the Claim is not com~ensable and the claimant not 

entitled to "benefits under the Worker's Compensation Act? " 

15. Did the Commissioner err in CONCLUDING AS A MATTER OF LAW 

paragraphs 9 and 10 of the CONCLUSIONS OF LAW on page 18 which state/conclude: .1) that 

there was no accident and; 2) claimant was not entitled to benefits~ and 3) that the claimant did 

not sustain his burden of proof? 

16. Did the Commissioner err in FINDING AS A FACT paragraph 6 of page 11 that 

the claimant failed to show upJor his next scheduled appointment with Dr. Bethea when the 

record clearly indicates that the carrier denied the claim and benefits were cancelled? 

17. Did the Commissioner err in failing to award the compensability of all body parts 

injured in this accident to include but not be limited to the neck, both shoulders/upper 

extremities, and back? 

FULL COMMISSION APPELLATE REVIEW 

A Full Commission Appellate Review was set for May 16,2011 before Commissioners 

Williams, Huffstetler and Roche. 

Section 42-17-50 o-f the South Carolina Code Annotated stales that in m. appeUate 

review the Appellate Panel shall review tlze award, weigh the evidence as presented at tfte 
\ 

initial hearing and, if good ground be shown therefore, make its own Findings of Fact and 

reach its own ConclflSions of Law consistent with, or intonsistent with, those of the Hearing 

Commissioner. 

REVIEW OF THE EVIDENCE OF THE CASE 

After hearing the argt1;ll1ents of counsel, reviewing the Commission's file which included 

but was not limited to the transcript below and the AP A submissions, we hereby make the 

following pertinent evidentiary review: 
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Accident Reports and 12~A: 

On June 2, 2009 claimant's supervisor, Lowell Simpkins, completed an accident report 

which states: (Claimant's APA p. 1). 

Employee stated be was trying to install the front top door Oil 

the #3 card machine by lifting it witb his bands and shoulder. 
He said be guess he was pushing to hard on the door and he 
said he damaged his left shoulder and neck. He stated be was 
in a lot of pain with pain going down his back. 

The accident report indicates that Mr. Lee took Goody Powder and applied Biofreeze, a pain 

relieving gel. Additionally, the accident report states, "Sent to University Hospital ER." 

(Claimant's APA p. 1). 

On June 3, 2009 the employer completed a Fonn 12(A) indicating that claimant's 

injury/illness/exposure occurred on Employer's p~emises while installing a door on a machine. 

The 12(A) references pain in the left shoulder and neck. 

University Health Care System Emergency Room 

On June 3, 2009 Mr. Lee presented to the University Health Care System Emergency 

Room, The (IClinician History of Present Illness" states, "Source is a poor historian. 

Patient was injured by machine hood fell on his shoulder. No history to suggest any bead 

injury. The patient states tbat this problem is job related." (Claimant's APA p. 2). 

Additionally, University Hospital completed a HWorker's Compensation Flowsheet" which 

indicates that the triage Durse identified tbe injury as work related, the registrar verified 

workers' compensation, and the registrar ascertained a contact person, Albert Martin. 

(Claimant's APA p. 5). 

Dr. Jeffrey Broder of North Augusta Urgent Care 
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The defendants initially admitted the claim and began providing medical care through Dr. 

Jeffrey Broder of North Augusta Urgent Care. 00 June 5, 2009 Mr. Lee presented to Dr. 
., 

Broder with complaints of shoulder pain after attempting to bring a metal cover down. Dr • 

Broder noted, "Injured left arm Wednesday at work." (Claimant's APA p. 8). Dr. Broder 

provided prescription medication and recommended a physical therapy appointment. 

Additionally, Dr. Broder provided work restrictions in the fonn of no left handed work. The 

defendants authorized physical therapy. (Claimant's APA pp. 8-11). 

On June 9, 2009 Mary Shaw contacted Dr. Broder's office and approved physical therapy 

to be scheduled th11l the Align Network. (Claimant's APA p. II). 

On June 12, 2009 Mr. Lee presented to Dr, Broder with neck and back pain. Dr. Broder 

noted, "Left shoulder pain not improved. Keep physical therapy appointments as scheduled. lee 

as much as possible." Dr. Broder provided restrictions in the fonn of no gripping, twisting, 

and/or forceful turning of the left hand. (CI<rimant's APA pp. 12-13). 

On June 19, 2009 Dr. Broder recommended an MRI of the left shoulder. (Claimant's 

APA p.14). On June 23,2009 Janice Napier, in human resources for the employer, contacted Dr. 

Broder's office and indicated that the carrier approved the MRl of the left shoulder. (Claimant's 

APA p.·16). On July 1,2009 Dr. Broder recommended continued medical treatment through an 

orthopaedic specialist. (Claimant'S APA p. 18). The carrier authorized orthopaedic treatment 

through Dr. James Bethea. 

All of the processing forms completed by Dr. Broder's office indicate that Mr. Lee 

sustained a work related injury. (Claimant's APA p. 9, p. 13, p. 15, p. 17, p. 18). 

Sports Plus Physical Therapy 

On June 17, 2009 Mr. Lee presented to Paula K. Bolton, PT, of Sports Plus Physical 
! ' 

Therapy with a burning pain in the left side of the neck and shoulder •. The "Physical Tberapy 
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Evaluation" indicates that on June 2, 2009 whi1e at work, a 700 Ib hood fell between Mr. 

Lee7s neck and left shoulder. Ms. Bolton perform~d range of motion testing to the left shoulder 

before noting, "Left shoulder external rotation and internal rotation limited; all motions painful 

throughout left shoulder testing." (Claimant's APA p. 20). On June 25, 2009 Michelle 

Maymard, PTA, noted back pain. On June 29, 2009 Ms. Bolton noted increased left shoulder 

and back pain. (Claimant's APA p. 19). On July 1, 2009 Ms. Maynard noted increased 

complaints of pain. (Claimant's APA p. 25). On July 7, 2009 Ms. Maynard indicated that Mr. 

Lee had met 0% of his goals from his initial evaluation and continued to experience pain 

throughout the left shoulder. Additionally, Ms. Maynard noted pain in the cervical spine and 

midback. (Claimant's APA p. 26). On July 9, 2009 Ms. Maynard noted continued pain. On 

July 14,2009 Ms. Bolton noted continued pain in the whole left side. (Claimant's APA p. 27) . 

On July 28, 2009 Ms. Bolton noted continued pain in the left shoulder, neck, and upper back. 

She noted constant and sharp pain and indicated that physical therapy provided no benefit 

Additionally, internal and external range of motion testing were limited. (Claimant's APA p. 28). 

On July 28,2009 Ms. Bolton noted difficulty liftingthc left ann and constant sharp pain around 

the left shoulder joint. (Claimant's APA p. 29). 

Dr. Richard Six ofUniyersiw Open MRI 

On June 26, 2009 Dr. Richard Six. a radiologist, reviewed an MRI without contrast of 

claimant's left shoulder before noting medial arch impingement and fluid in the biceps tendon 

. sheet. Dr. Six diagnosed acromioclavicular joint arthropathy with mild impingement and 

bicipital tendonitis. (Claimant's APA p. 30). 

Dr. James Bethea of Columbia Orthoa12edic Snecialists 
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On July 16, 2009 the carrier authorized treatment with Dr. James Bethea. Mr. Lee 

preserited to Dr. James Bethea with continued pain in the left shoulder, neck and back. Dr. 

Bethea noted, "This is a 29 year old male who states that he was involved in an accident at 

work June 2, 2009 in which he injured his left shoulder, but also his neck and lower back." 

Dr. Bethea diagnosed impingement syndrome in the left shoulder and neck and back pain. He 

provided an injection to the left shoulder and recommended continued physical therapy. Dr. 

Bethea restricted Mr. Lee from pushing, pulling, lifting, and carrying with his left upper . 
extremity to 15 lbs and any overhead work with the left upper extremity. Dr. Bethea 

recommended 500 mg of Naproxen be taken twice a day. (Claimant's APA pp. 31-33). Mr. Lee 

was advised to follow up in 14 days. (Claimant's APA p. 34). 

The carrier then denied the claim and refused to authorize any additional treatment. 

Aiken Regional Medical Center 

On July 28, 2009 Mr. Lee presented to the Aiken Regional Medical Center with 

10/10 pain in his neck, back and shoulders following a work related injury after an 800 Ib 

machine fell on his shoulder. Mr. Lee was advised to follow up with either Dr. Bethea or Dr. 

Carter. (Claimant's APA pp. 41-49). 

Dr. Sylva AI-Soudi of Margaret J. Weston Community Health Center 

On August 6, 2009 Mr. Lee presented to Dr. Sylva Al Soudi with neck, back and 

shoulder pain. Dr. Al Soudi noted, "Hurt at work.'~ (Claimant'S APA p. 52). Dr. AI Soudi 

placed Mr. Lee out ofwol'k from August 3, 2009 through August 18,2009. (Claimant's APA p. 

53). On October 5,2009 Mr. Lee returned to the Margaret J. Weston Conununity Health Center 

for a follow up appointment on his back and neck. Dr. At Soudi recommended an MRI to the 

left shoulder and noted, "Patient not claustrophobic." (Claimant'S APA p. 54). On November 

12 
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11, 2009 Dr. AI Soudi recommended an MRJ of the left shoulder with contrast. (Claimant's 

APAp.58). 

Dr. Timothy Shannon of Carolina Musculoskeletal Institute 

Dr. Timothy Shannon is board certified in orthopaedic surgery_ (Claimant's APA p. 

129). He is a member of the American Academy of Orthopaedic Surgeons. (Claimant'S APA p. 

130). 

On August 18, 2009 Mr. Lee presented to Dr.' Shannon with pain in his left shoulder, 

right shoulder, low back and neck. Dr. Sbannon noted, "He states that be and otber people 

were attempting to lift a metal hood by forklift when it came down and the Up of the bood 

struck bim on the left side of his neck and superior aspect of his shoulder." With regard to 

the right shoulder and right side of the neck, Dr: Shannon noted, " ... be bas started to have 

some problems with his right side of his neck and his right shoulder, be thinks because of 

increased use of tbe right shoulder due to the left shoulder problems." (Claimant's APA p. 

64). Dr. Shannon diagnosed a neck sprain, low back sprain sustained at the time of the injury, 

and left shoulder pain, Dr. Shannon noted as follows: (Claimant's APA p. 65) 

To a reasonable degree of medical certainty, based on the 
patient's history alone, tbese problems are probably due to .the ' 
on the job injury of JUDe 2, 2009. Pain and dysfunction in the 
left shoulder and on tbe left side of the neck could lead to 
secondary overuse of the right side of the neck and the right 
shoulder, to It reasonable degree of medica) certainty. 

Dr. Shannon provided an injection to the left shoulder and recommended MRl(s) to the neck and 

low back. (Claimant's APA p. 65). Mr. Lee's "New PatientIProbJem Telepbone 

Questionnaire" repeatedly indicates that Mr. Lee was injured at work. (Claimant's APA p. 

59 and p. 60). Dr. Shannon restricted Mr. Lee from the following activities: aJ continuous 

pushinglpulling; b) frequent bending/stooping, squatting/crouching, overhead reaching with left 
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shoulder, driving. and/or sedentary lifting over ten pounds; c) infrequent crawling, light lifting 

less than 20 Ibs; d) operation of hazardous equipment, and lifting over 20 Ibs. Dr. Shannon 

noted, "Restrictions apply {Q bilateral upper extremities, neck, and back. " (Claimant's APA p. 

68). 

Mr. Lee later testified that he took this work excuse to Janice Napier in the persolU1el 

department. She then advised him to remain out of work until she heard from rum. He also 

testified that Ms. Napier later advised him not to return to work as they could not accommodate 

his restrictions. Ms. Napier was present at the hearing as a witness, ,and the defendants' 

representative. She never refuted the claimant's testimony on this issue. 

On October] 5,2009 Dr. Shannon opined as follows: (Claimant's APA p. 73) .. 

It is my opinion, "most probably and to a reasonable degree of 
medical certainty" (greater than 50% probability) that Mr. Lee 
suffers from neck pain, left shoulder pain, and low back pain as a 
direct result of his work accident of June 2,2009. 

Dr. Shannon went on to note: (Claimant's APA p. 73). 

It is further my opinion, "most probably and to a reasonable degree 
of medical certainty" (greater than 50% probability) that as a result 
of Mr. Lee's pain and dysfunction in the left shoulder and left side 
of the neck that he now suffers from pain and problems in his right 
shoulder and rigbt side of his neck which was caused by secondary 
overuse of his right ann and right shoulder. 

Dr. Charles B. Thomas - Defendants 1st Independent Medical Evaluation 

On October 22, 2009 Ms. Lee presented to Dr. Thomas with neck, back and left shoulder 

pain. Dr. Thomas noted, H ... a hood weighing 800 pounds fell on him strildng him between 

bis left shoulder and his neck." (Defendants' APA p. 137). During the physical examination 

Dr. Thomas indicated, "The left shoulder shows extreme limitation actively of motion." Dr. 

Thomas recommended MRI(s) to the cervical, thoracic and lumbar spine. (Defendants' APA pp. 

136-141). 
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December 8. 2009 Consent Order 

On December 8, 2009 after an extensive pre:trial conference with Commissioner Lyndon, 

both parties entered into a Consent Order in which the defendants agreed to provide claimant 

with a lump sum payment of $5,000 (Five Thousand Dollars). Additionally, the defendants 

agreed to send Claimant for MRIs and follow up treatment with Dr. iy Carter. (Claimant's 

APA pp. 10,1-102). Defense counsel drafted the Order. 

Dr. Ty Carter of the Carolina Musculoskeletal Institute 

Per the Consent Order, on January 25, 2010 Mr. Lee presented to Dr. Ty Carter with pain 

in his neck, left shoulder, and low back. Dr. Carter noted, " ... he was involved in a work 

related accident on June 2,2009." Following a physical examination Dr. Carter indicated that 

Mr. Lee was suffering from a left shoulder issue. As a result, he recommended follow up 

tr,eatrnent. through Dr. Shannon. Dr. Carter restricted Mr. Lee from engaging in work with the 

left upper extremity. (Claimant's /\PA pp. 84-85). 

On May 25, 2010 Mr. Lee returned to Dr. Shannon with burning pain in the left shoulder, 

left neck, and back. Dr. Shannon diagnosed low back pain, neck pain, and left upper extremity 

pain all due to the on the job injury of June 2, 2009. Dr. Shannon recommended 

clectrodiagnostic testing to eliminate a peripheral nerve compression or detect subtle cervical 

radiculopathy. Additionally, Dr. Shannon recommended that Mr. Lee be restarted on physical 

therapy. (Claimant's APA p. 75). Dr. Shannon indicated that Mr. Lee was not at maximum 

medical improvement \-vith regard to the left shoulder and all medical treatment being 

recommended was causally related to and necessary because of Mr. Lee's June 2, 2009 work 

related injury. (Claimant's APA p. 79). Dr. Shannon provided work restrictions in the form of 

no lifting, no use ofthe left shoulder/arm, and no overhead work. (Claimant's APA p. 79). 

Dr. W. Daniel Westerkam - Defendants 2nd Independent Medical Evaluation 
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On June 10, 2010, immediately prior to the hearing, the carrier set up an Independent 

Medical Evaluation of Mr. Lee with Dr. Wcstcrkam. Dr. Westerkam noted as follows: 

(Claimant's APA p. 87). 

Mr. Lee is a 30 year old gentleman who was working for Bondex 
and was attempting to position a hood along with three other 
gentleman while at work on June Z, 2009. The hood apparently 
weighs anywhere between 300 and 700 pounds. A forklift is 
supposed to position the hood, but there apparently was some 
problem with the forklift. There was some indication that tbe 
hood struck tbe patient's left shoulder and neck. • 

Dr. Westerkam diagnosed myofascial pain in the left shoulder, neck and scapular region. Dr. 

Westerkam recommended home exercise and provided a S% permanent impairment to the spine. 

Notably. Dr. Westerkam provided a diagnosis and a rating. but did not state that the claimant was 

at maximum medical improvement. (Claimant'S APA p. 87). 

Dr. William Robinson or the Margaret J. Weston Community Health Center 

On July 20,2010 Mr. Lee presented to Dr. William Robinson of the Margaret J. Weston 

Community Health Center with pain in the shoulder, neck and back. Dr. Robinson noted, 

"Work related injury." (Claimant's APA p. 88). 

Forklift Repair Bill and pho1ographs 

Claimant testified that the forklift malfunctioned and its' failure to hold the weight of the 

hood properly, caused/contributed to his injuries. In support of that contention, claimant's 

counsel subpoenaed the forklift records which indicated that on June 3, 2009 the employer 

requested the repair of the mast extension and hydraulic cylinders of the forklift. Additionally, 

the employer requested a rental forklift. On June 8, 2009 the empl()xer was billed $555.00 for 

forklift repair. (Claimant's APA pp. 116-127). The defendants denied that the malfunctioning 

forklift caused or contributed to the claimant's injuries. 
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As part of the claimant's case in chief, Bernard Lee .offered the following testimony: 

Mr. Lee is thirty years old. He graduated from Midland Valley High School in 1998 and . 
received a certificate in 'welding from Aiken Tech. Mr, Lee has one minoT child. Mr, Lee's 

work history includes work at East Central Regional Hospital, Abigail Mills, BAE, and Aiken 

Staffing. He has a prior work related injury (2004) that resulted in surgery to his right hand, 

(Hearing Transcript pp 29~32), 

MI, Lee began working at Bondel{ in 2008 through Aiken . Staffing, He was hired full 

time by Bondex in June of 2008. (Hearing Transcript pp 32~33). After he was hired at Bondex, 

Mr. Lee engaged in heavy work (pushing, pulling and lifting of up to 100 tbs) and did not 

experience any problems with his left shoulder. (Hearing Transcript 39, lines 14-21). 

On June 2, 2009 at 8:00 pm Mr. Lee, Tom Harris, and Al Martin were instructed by 

Lowell Simpkins, their supervisor, to attach a hood to a card machine. (Hearing Transcript p 40, 

lines 23-25; p. 4t, lines 1-3; p. 47, lines 1-6). Mr. Simpkins operated the fork lift and Al Martin, 

Tom Harris and himself attempted to liftfslide the hood into place. (Hearing Transcript p. 56, 

lines 7-25; p. 57, lines 1-25; p. 58, lines 1-25; p. 59, lines 1-6). The hydraulic system on the 

forklift was damaged and unable to lift the hood. Mr. Lee testified that the hydraulic lift would 

fall all the way to the ground and fluid shot all over the floor, so much so that a mop had to be 

used to clean the fluid up. (Hearing Transcript p. 58, lines 2~22). When the forklift was unable . 

to lift the hood, Mr. Simpkins instructed Mr. Harris and Mr. Lee to climb a ladder and lift the 

back of the hood while he attempted to attach the shock to the machine. (Hearing Transcript p. 

58, lines 23-25; p. 59, lines 1-9; p. 60, lines 1-21). Mr. Lee never weighed the hood he was 

attempting to lift but indicated that it was heavy, which is why a forklift was used to lift the 

hood. (Hearing Transcript p. 61, lines 9-14). Mr. Lee attempted to hold the hood when the hood 

fell and struck him on the left shoulder. (Hearing Transcript p. 64, lines 8-23). The hood stayed 
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on Mr. Lee's left shoulder until he lifted it just enough to slide out from under it. (Hearing 

Transcript p. 66, lines 15-25). 
, 

lmmediately after the accident Mr. Lee advised his supervisor, Mr. Simpkins, that he Was 

experiencing pain in his left shoulder. (Hearing Transcript p. 67, lines 7-13). Mr. Lee attempted 

to return to work. but continued to experience pain. Mr. Martin brought Mr. Lee Biofreeze and 

Goody Powder and Mr. Lee continued to attempt to work through the pain. (Hearing Transcript 

p. 68, lines 10-24). The pain continued to increase and Mr. Lee once again advised Mr. 

Simpkins that he was experiencing pain. Mr. Simpkins escorted Mr. Lee to the office where an 

accident report was completed. Mr. Simpkins advised Mr. Lee to go to the hospital. (Hearing 

Transcript p. 68, lines 24-25; p. 69, Imes 1·5). 

Mr. Lee attempted to drive to the hospital. but he was in too much pain. As a result, Mr. 

Lee drove home, woke up his dad, and his dad drove him to University Hospital. Mr. Lee 

ad,iised University Hospital that a hood fell from a machine and hit his left shoulder. (Hearing 

Transcript p. 69, lines 22-25; p. 70, lines 1-6). 

After treating at University Hospital Mr. Lee attempted to return to work with. a brace on 

his arm when Nancy Bowers, of the Human Resources Department at Bondex, advised him to 

follow up with Dr. Broder, the company doctor. (Hearing Transcript p. 70, lines 15~25). Mr. Lee 

advised Dr. Broder that he was hurt at work and Dr. Broder provided Naprosyn, Skelaxin, and 

the restriction of no right handed work. Additionally, Dr. Broder recommended physical 

therapy. At that point Mr. Lee was experiencing pain in neck, back and left shoulder. (Hearing 

Transcript p. 71, lines 6-25; p. 72, lines 1-4). Mr. Lee continued working light duty while 

undergoing physical therapy. (Hearing Transcript p. 75, lines 14-19). Mr. Lee undenvent an 

open MlU and was eventually referred to an orthopaedic. (Hearing Transcript p. 74, lines 17-

25). An of Mr. Lee's appointments were authorized by the workers' compensation carrier. 

(Hearing Transcript p. 74, lines 20·25). On July 16,2009 Mr. Lee presented to Dr. Bethea who 
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provided a cortisone shot and Naproxen. Mr. Lee scheduled a follow up appointment in two 

weeks (Hearing Transcript p. 76, lines 1-11). Mr. Lee continued working light duty work, lifting 

15 to 25 pound canisters and cleaning machines. ~. Lee testified that he did not miss any work 

from the date of accident to the date he treated with Dr. Bethea. (Hearing Transcript p. 76, lines 

20-25; p. 77, lines 12-25~ p. 78, lines 1-25). 

In July of 2009 the Carrier refused to provide additional medical treatment and Mr. Lee 

sought his own medical treatment to his back, neck, and left shoulder through the Margaret J. 

Weston Community Health Center. (Hearing Transcript p. 80, lines 3.20). Mr. Lee indicated 

that the treating physician at the Margaret 1. Weston Community Health Center referred him to 

Dr. SharulOn, an orthopaedic. (Hearing Transcript p. 81, lines 2-25).· Mr. Lee presented to Dr. 

Shannon and was provided with light duty restrictions including no overhead work, no pushing 

and pulling, and no operation of hazardous equipment. Mr. Lee provided Ms. Napier with Dr. 

Shannon's work restrictions and she advised him not to return to work. (Hearing Transcript p. 

82, lines 1-25; p. 83, lines 1-25; p. 84, lines 1-16) . 

. Mr. Lee testified that he was on short term disabllity for approximately six weeks. 

(Hearing Transcript p. 87, lines 21-24). Mr. Lee indicated that his health insurance was canceled 

and, in order to receive additional medical treatment, he would have to go to the health center 

and payout of his own pocket on a sliding scale. (Hearing Transcript p. 88, lines 20~25; p. 89, 

lines 1-5). Mr. Lee testified that he attended three different lME(s) scheduled by the defendants. 

(Hearing Transcript p. 89, lines 11-18). 

Mr. Lee began to develop problems with his right arm while working one armed light 

duty work. Mr. Lee testified that each morning he advised Ms. Napier that his right arm was 

swollen. (Hearing Transcript p. 89, lines 19-25; p. 90, lines 1-9). 
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During Mr. Lee's testimony both parties and the Single Commissioner agreed that the 

sole issue for determination was whether an accident occurred. (Hearing Transcript p. 93; lines 

1-16). 

Mr. Lee last worked on August 18,2009. He requested additional medical treatment to 

the left ann and all body parts found compensable by the Commission. (Hearing Transcript p 94, 

lines 15-25; p. 95, lines 1-6). 

Defendants offered the testimony of Lowell Simpkins 

Lowell Simpkins is a two year employee of Bondex and was Mr. Lee's supervisor at the 

time of the accident. Mr. Simpkins testified that on June 2, 2009 he was using a forklift to 

position the hood on the frame of the machine. Mr. Simpkins indicated that the fork lift lifted the 

hood and Mr. Lee, Mr. Martin, and Mr. Harris wiggled/guided the hood into place. Mr. Simpkins 

testified that the forklift held the weight of the hood and not the employees. Mr. Simpkins 

testified that he noticed the leaking hydraulic fluid sometime after 10:00 pm when it was brought 

to his attention. He testifie4 that according to the claimant's report, the injury occurred before 

the 10:00 pm break and that he was not aware of an injury. Additionally, Mr. Simpkins testified 

that the hood never fell from the forklift and he did not hear the claimant yell or scream. 

(Hearing Trancsript p. 144, lines 2-25; p. 145. lines 5-25). 

Mr. Simpkins testified that he filled out an accident report on the date of accident and 

wrote exactly what claimant told him. (Hearing Transcript p. 149, lines }-2). Mr. Simpkins 

testified that claimant came to him after the 10:00 pm break and complained of pain in his ann 

while putting up the hood. (Hearing Transcript p. 165, lines 21 w25). 

Mr. Simpkins testified that the forklift being used was le~ing hydraulic fluid, and that as 

a result of the fluid leaking, the forklift would come down. Mr. Simpkins testified that he would 

place his foot on the gas and it would make the forklift stay up. (Hearing Transcript p. 159, lines 
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13-21). Mr. Simpkins testified that the forklift was working at the time of the accident. (Hearing 

Transcript p. 163, line 2). 

Mr. Simpkins indicated that Mr. Lee continued to work for a period of time after the 

accident. That at some point, he offered light duty work to Mr. Lee including running the front 

end, opening bales, putting up bales. Mr. Simpkins indicated that Mr. Lee complained of arm 

pain so he advised Mr. Lee to take off old labels and place new labels on pallets. (Hearing 

Transcriptp. 141, lines 16-25). 

Mr. Simpkins did not refute nor add comment to Mr. Lee's contention that Janice Napier, 

in the personnel department, took Mr. Lee out of work. 

Mr. Simpkins testified (hat prior to the accident; Mr. Lee worked with the company as an 

employee or was placed with the company as a temporary staff employee for over a year. That 

during that period of time, he never observed an injury to the claimant's shoulder nor did he ever 

cQmplain ofprobJems with that shoulder. (Hearing Transcript p. 171, lines 13-23) . 

Defendants' Motion at the Conclusion of the Hearing 

At the conclusion of the hearing the defendants requested tile record be left open, in 

accordance with Section 42-17-30 of the South Carolina Code, to depose the radiologist who 

performed the MRI with contrast. The Single Commissioner granted defendants motion to leave 

the record open. In response claimant requested the record be left open so Dr(s) Carter and 

Shannon could review the MRI and provide an opinion regarding causation of claimant's left 

labral tear. In response the defendants requested the record be left open for their lME doctors to 

review the MR1 with contrast and provide an opinion on causation. Both requests were granted. 

Medical questionnaires were submitted from Dr(s) Bethea, Carter, Thomas, Robinson, 

Thesing, and Westerkam. The defendants elected not to depose the radiologist but relied on his 

questionnaire response. (post-Hearing Transcript pp 3-15). 
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FINDINGS OF FACT OF THE APPELLATE PANEL 

Based upon a review of the evidence, the maiority of the Appellate Panel of tbe 

South C~roJina Workers' Compensation Commission hereby REVERSES the Order oftbe 

Single Commissioner which denied the compensability of the claim and makes the 

.. ~ following FINDINGS OF FACT and CONCLUSIONS OF LAW as set forth below: 

1. We fihd that the South Carolina Workers' Compensation Commission has jurisdiction 

over both the subject matter of and the parties to this action. 

2. We reverse the FINDINGS OF FACT of the Single Commissioner regarding the 

compensability of this claim and denial of benefits; and substitute the included and herein 

referenced FINDINGS OF FACT. 

3. We find that Mr. Lee was thirty years old at the time of the hearing. He graduated 

from Midland Valley High School in 1998 and received a certificate in welding from Aiken 

Tech. Mr. Lee has one minor child. Mr. Lee's work history includes work at East Central 

Regional Hospital, Abigail Mills, BAE, and Aiken Staffing. He has a prior work related injury 

(2004) that resulted in surgery to his right hand. 

4. We find that in 2008 claimant be&an working at Bondex through a ~affing agency. 

In June of 2008 claimant was hired full time by Bondex. While at Bondex claimant engaged in 

heavy lifting, pushing, and pulling and did not experience any problems with hls left shoulder 

until his June 2, 2009 work related injury. 

~
q. 
• . ! 

! 

5. The claimant's average weekly wage is $568,61 with a corresponding compensation 

rate of$379.09. We base this finding upon stipulations of the parties . 

6. We find that on June 2, 2009 the claimant, Tom Harris: and Al Martin were instructed 

by Lowell Simpkins, their supervisor, to maneuver the hood of an industrial card machine into 

place with the help of a forklift. By various accounts, the hood weighed between 500 to 1500 

\. 
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pounds. Pictures of the hood were entered into the record. During the process of maneuvering 

the hood into place claimant used his anns to hel~ l~ft and guide the hood and sustained injuries 

to his neck, back, and left shoulder. 

7. After the hood was attached and during the same shift as the injury, claimant advised 

his supervisor, Mr. Simpkins, that he was experiencing left shoulder pain. In response Mr. 

Simpkins gave him Biofreeze and Goody Powder for pain. 

8. The following twelve (12) different accident reports, forms, and/or medical providers 

documented claimant's injuries as origjnating during the course and scope of his employment 

with Bondex: 

a. On June 2, 2009 the Employer completed an accident report documenting 

claimant's left shoulder injury. 

b. On June 3, 2009 the employer completed a 12(A) indicating that claimant's 

injury/illness/exposure occurred on Employer's premises while installing a door 

on a machine. The 12(A) references pain in the left shoulder and neck. 

c. On June 3, 2009 claimant presented to University Hospital with pain in the left 

shoulder/scapular region. The medical record stales, "The patient states that 

this probJem is job related. ProbJem occurred at machiDe hood feU and 

struck the patient in the left upper shoulder .... " 

d. On June S, 2009 claimant presen1ed to Dr. Broder, the company doctor, with left 

shoulder pain. Dr. Broder~s medical record states, "Left shoulder pain for two 

days. States be was trying to bring a metal cover down .... " 

c. All of the processing forms completed by Dr. Broder's office indicate that Mr. 

Lee sustained an on the job injury. 

f. On June 17, 2009 Mr. Lee presented to Paula K. Bolton, PT, of Sports Plus 

Physical Therapy with a burning pain in the left side of the nook and shoulder. 
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The "Physical Therapy Evaluation" indicates that on June 2, 2009 while at work, 

a 700 Ib hood fell between his neck and left shoulder. 

g. On July 16,2009 Mr. Lee presented to Dr. James Bethea with continued pain in 

the left shoulder, neck and back. Dr. Bethea noted, "This is·a 29 yellr uld male 

who states that he was involved in an accident at work June 2, 2009 in whicb 

he injured his left shonlder, but also his neck and lower baek." 

h. On July 28, 2009 Mr. Lee presented to the Aiken Regional Medical Center with 

10/10 pain in his neck, baek and shoulders following a work related injury after 

an 800 lb machine fell on his shoulder. 

1. ·On August 6, 2009 Mr. Lee presented to Dr. Sylva Al Soudi with neck back and 

shoulder pain. Dr. Al Saudi noted, "Hurt at work/' 

j. On August 18 2009 Mr. Lee presented to Dr. Shannon with pain in his left 

shoulder, right shoulder, Jow back and neck. Dr. Shannon noted, "He states that 

he and other people were attempting to lift a metal hood by forklift when it 

came down and the Up of the hood struck him on the left side of his peck and 

superior aspect of .his shoulder." Additionally. Mr. Lee's "New 

Patient/Problem Telephone Questionnaire" completed by Dr. Shannon's 

office repeatedly indicates tbat Mr. Lee was injured at work. 

k. On June 10, 2010 Mr. Lee presented to Dr. Westerkam with pain in the left 

shoulder and ann. Dr. Westerkam noted as follows: 

Mr. Lee is a 30 year old gentleman wbo was working for 
Bondex and was attempting to position a hood along 
with three other gentleman while at work on June 2, 
2009. The hood apparently weigbs anywberc betwcen 
300 and 700 pounds. A fork1ift is supposed to position 
the hood, but there apparently was some problem witb 
the forklift. There was some indication that the hood 
struck the patient's left shoulder and neck. 
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1. On January 25, 20 I 0 Mr. Lee presented to Dr. Ty Carter with pain in his neck, left 

shoulder, and low back. Dr. Carler noted. " ••• he was involved in a work related 

accident on June 2, 2009." 

8. The defendants rely on the testimony of Lowell Simpkins, claimant's supervisor, to 

deny that claimant sustained an injury during the course and scope of his employment at Bondex. 

Mr. Simpkins testified that on June 2, 2009 he was using a forklift to position the hood on the 

frame of the machine. Mr. Simpkins indicated that the fork lift raised the hood and Mr. Lee, Mr. 

Martin, and Mr. Harris maneuvered/guided the hood into place. Mr. Simpkins testified that he 

noticed the forklift was leaking hydraulic fluid only after Mr. Lee reported his injuries. He 

testified that he did not notice the hydl'aulic fluid leaking while they were attempting to attach 

the hood into place. 

9. Lowell Simpkins was questioned by claimant's counsef about whether Mr. Lee was 

injured prior to reporting to work on that shift. Mr. Simpkins confirmed that Mr. Lee had 

worked for Bondex for approximately one year and he never observed him having any problems 

with the left shoulder prior to the work related accident. 

10. Claimant testified that he has been experiencing pain in his neck and left shoulder 

since his June 2, 2009 work related accident. 

11. Lay testimony and evidentiary submissions . support the claimant's report of a 

work related accident producing injuries to claimant's neck and left shoulder/arm. We find that 

on June 2, 2009, claimant sustained a compensable injury by accident to his to his neck/left 

upper extremity/shoulder during the course and scope of his employment with Bondex.. 

12. The medical records indicate that on June 19, 2009 the company doctor, Jeffrey 

Broder, ordered an open MRI of claimant's shoulder. Claimant testified that he was not 

claustrophobic. On June 26, 2009 Dr. Richard Six, a radiologist, reviewed an MRI without 

contrast of claimant's left shoulder before noting medial arch impingement and fluid in the 
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biceps tendon sheet. Dr. Six diagnosed acromioclavicular joint arthropathy with mild 

impingement and bicipital, tendonitis. After the case was denied claimant's personal doctor. 

Sylva AI-Soudi. questioned why an open MRI would be requested, 

13, On September 16, 2010 Dr. Thomas opined that an open MRI is a more 

detailed/thorough imaging procedure more likely to reveal abnormalities in the shoulder. On 

September ]7. 2010 Dr. Carter opined that an open MRI is a more detailed/thorough imaging 

procedure more likely to reveal abnormalities in the shoulder. On September 21. 2010 Dr., 

Theising, the radiologist who reviewed claimant's September 6,2010 MRI with contrast, opined 

that an open MRI is a more detailedfthorough imaging procedure more likely to reveal 

abnonnalities in the shoulder. A preponderance of the medical evidence indicates that an open 

MRI, which Mr. Lee finally received on September 6,2010, is a more detailed/thorough imaging 

procedure more likely to reveal abnonnalities in the shoulder than a. closed MR!. This finding is 

based on the medical opinions of Dr(s) Carter, Robinson. and Thesing. 

14. On October 15,2009 Dr. Shannon noted as follows: 

It is my opinion, "most probably and to a reasona~lc degree of 
medical certainty" (greater' than 50% probability) that Mr. 
Lee suffers from neck pain, left shoulder pain, and low back 
pain as a direct result of his work accident of June 2, 2009. 

On September 20. 2010 Dr. Thomas opined as follows: 

It is my expert medical opinion most probably and to a reasonable 
degree of medical certainty (greater tban 50% probability) tbat 
the findings on the September 2, 2010 MRI arthrogram with 
contrast (a superior (sbral tear, anterior to posterior without 
detachment of the labrum) are consistent with Mr. Lee's left 
shoulder complaints of tbe last year and tbe mecbanism of bis 
June 2, 2009 work related injury. 

On September 17,2010 Dr. Carter opined as follows: 

It is my expert medical opinion most probably and to a reasonable 
degree of medical certainty (greater than 50% probability) tbat 
the findings 00 the September 2, 2010 MID arthrogram with 
contrast (8 superior labral tear, anterior to posterior witbout 
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detachment of the labrum) are consistent with Mr. Lee's left 
shoulder complaints of the last year and the mechanism of his 
June 2, 2009 work related injury. 

On September 16,2010 Dr. Robinson opined as follows: 

It is my expert medical opinion most probably and to a reasonable 
degree of medical certainty (greater thaD 50% probability) tbat 
the findings on the September 2, 2010 MID arthrogram with 
contrast (a superior labral tear, anterior to posterior without 
detachment of the labrum) arc consistent with Mr. Lee's Icft 
shoulder complaints of the last year and the mechanism of his 
June 2,2009 work related injury. 

On September 21, 2010 Dr. Thesing opined as follows: 

On September 13, 2010 the defendants forwarded a 
questionnaire to my attention regarding whether or not the 
tear in Mr. Lee's left shoulder (shown in the MR arthrogram 
of September 2, 2010) is causally related to Mr. Lee's June 2, 
2009 work related injury. I have only provided medical 
treatment in thc form of an arthrograpbic injection and MR 
arthrogram. As a result, I wilJ defer to Mr. Lee's treating 
physicians regarding the causation of the tear in Mr. Lee's left . 
shoulder. 

Four physicians (DrCs) Carter, Shannon, Robjnson and Thomas) indicate that claimant's left 

labral tear is causally related to his June 2. 2009 work related accident. Two physicians (Or(s) 

. Westerkam and Bethea) indicate that the left labral tear is not causally related to claimant's JW1e 

2, 2009 work related accident. We find the testimony of DrCs) Carter, Shannon, Robjnson and 

Thomas to be more persuasive on the issue of causation. 

15. We find that claimant's left labral tear is causally related to his June 2, 2009 work 

related injury by accident. This finding is based on the claimant's testimony and a 

preponderance of the medical evidence. 

16. On October 15, 2009 Dr. Shannon addressed the causation of claimant's neck pain 

when he noted as follows: 

It is my opinion, "most probably and to a reasonable degree of 
medical certainty" (greater than 50% probability) that Mr. 
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Lee suffers from neck pain, left shoulder pain, and low back 
pain as a direct result of his work accident of June 2, 2009. 

17. On August 18,2009 Dr. Shannon restricted claimant from engaging in the following 

activities: a) operation of hazardous equipment; b) occasional lifting less than 20 Ibs; c) 

occasional crawling; d) frequent bending, stooping, squatting, crouching, overhead left shoulder 

work, operation of an automobile, and lifting less than 10 lbs; e) aud continuous pushing or 

pulling. Claimant provided Ms. Napier, human resources at Bondex, with the work slip. Ms. 

Napier indicated that she needed to follow up with Jay Nicholson. the vice president of Bondex, 

before Mr. Lee would be pennitted to return to work. That evening Ms. Napier contacted Mr. 

Lee and advised him that no work was available within his restrictions. 

18. The defendants listed Janice Napier as a witness but failed to call her to testify. 

Davis v. By~Pass Auto Parts, Inc. (403 SE 2d 133,304 SC 75) states, "The Commission could 

properly rely upon the presumption that the unexplained failure to caU a material witness under a 

party's control raises adverse inferences." The defendants did not caU Ms. Napier as a witness. 

Thus the inference is that her testimony would have been adverse to the position taken by the 

defendants. 

19. It is uncontroverted that claimant provided his employer with Dr. Shannon's August 

18, 2009 work note and was not offered light duty work. As a result, we find that claimant is 

entitled to temporary compensation from August 18, 2009 through the present and continuing 

(minus a credit for the $5,000.00 already paid by the defendants) in accordance with the Act. 

20. We find that on June 2, 2009 claimant sustained a compensable injury by accident 

during the course and scope of his employment with Bondex. 

21. We find that claimant has proven that that his necklleft shoulder/upper extremity 

(including the left labral tear) injuries are causally related to his June 2, 2009 work related injury. 
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22. We find that the claimant submitted evidence of injuries to other body parts however 

we elect to hold all ollier injuries alleged by cl~irnant (low back and right shoulder/ann) in 

abeyance pending further review. 

23. We find that the claimant is not a1 maximum medical improvement (MMI) with 

regard to his neck/left shoulder/upper extremity. 

24. We further fmd that the defendants are to provide claimant with additional medical 

treatment to his neck/left shoulder/upper extremity through Dr(s) Shannon an~ Dr. Carter. 

25. We find that the defendants shall be responsible for payment/reimbursement of all 

causaUy related medical treatment (including but not limited to mileage and prescription 

reimbursements) received to date. 

CONCLUSIONS OF LAW OF THE APPELLATE PANEL 

Based upon the above FINDINGS OF FACT, the majority of the Full Commission 

Panel makes the following CONCLUSIONS OF LAW: 

1, That the parties to this proceeding are subject 10 and bound by the provisions of the 

South Carolina Workers' Compensation Act. 

2. That jurisdiction and venue as stipulated by the parties are both proper in this case 

pursuant to S.C. Code Ann. Sections 42-3-180 (1976) and 42-17-20 (1976). 

3. We reverse the Single Commissioner's Conclusions of Law set forth in this Order and 

conclude that the claimant has sustained a compensable injury-by-accident to his neck. left 

shoulder/upper extremity consistent with Section 42-1-160 of the South Carolina Code. 

Specifically. we further conclude that claimant's neck/left shoulder pain and left labra11ear are 

causally related to his June 2, 2009 work related injury . 
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4. That the claimant is in need of medical ev,iluation/treatment and surgery for his neck, 

left shoulder/upper extremity consistent with Section 42-15~60 of the·South Carolina Code and. 

Dodge v. Broccoli. Clark. Layman. Inc., 334 S.C. 574. 514 S.B. 2d 593 (S.C. App 1999). 

5. That further evaluation/treatment of the claimant's neck/left shoulder/upper eXlremity 

would tend to lessen claimant's period of disability, consistent with Section 42-15-60 of the 

South Carolina Code and Dodge v. Bruccoli. Clark, Layman. hic .. 334 S.C. 571.514 S.B. 2d 523 

(S.C. App 1999). 

6. That claimant is entitled to temporary total compensation from August 18. 2009 

through the present and continuing (minus a credit for the $5,000.00 already paid by the 

defendants) in accordance with Section 42-9-10 of the South Carolina Code. 

7. That the defendants are responsible for payment/reimbursement of all casually related 

medical treatment associated with claimant's June 2,2009 work related injury. 

AWARD 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. That the defendants are responsible for payment of and/or reimbursement of all 

causally related medical treatment received to date and other statutory benefits. 

(mileage, prescriptions) 

2. That the defendants shall p~ovide causally related medical treatment to the claimant's 

neckJleft shoulder/upper extremity through Dr(s) Shannon and Carter, including but 

not limited to surgery to the claimant's shoulder. FURTHER, a decision regarding 

the remaining body parts alleged by the claimant to be injured in this accident shall be 

held in abeyance pending further review. 

3. That the defendants shall provide temporary total disability payments to the claimant 

beginning on August 18, 2009, and continuing (minus a credit for the $5,000.00 
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already paid by the defendants per previous Order of the Commission) until further 

Order of the Commission and/or an agreement of the parties. 

AND IT IS SO OlIDERED. 

SC WORKERS' COMPENSATION COMMISSION 

I affirm the Ordel' of the Single Commissioner: 

~~~' Corom ssioner ler 

CERTIFICATE OF Si::HVICE 
TIlts is!<l CMf.y 1l1st :he ur.de:s!gned has this date 
selVed this crdor in t:,~ .:.tx.YJ er.ti:Je:l (lc,'tiO:l upon .:11 
pru1iss 10 this CS~~!l ~:\' (,,;:'(;~':irla 3 copy hereef, 
po51an~ p<,'::j. j" th::: V. ;::;:, ;;".:il ;,',,,j\ a{.'j;e.:>seulo 

Fj1cii2t&~ 
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 
JUDICIAL CONFERENCE DECISION AND ORDER 

Benlard Lee v Houdex 
S(.WCC: 0906951 

Commissioner: Wilkerson 

This matter wl1S heard before the South Carolina Worker:;' Cornpensation FuJI Commi~sion in JudIcial 
Conference. The Commissioners considered the matter and ordered the matter handled in the following manner: 

11' IS, THEREFORE, ORDERED the pending appeal of the Administratiw Order of the Commission is 
hereby; 
___ . ._ Dismissed as Interlocutory. __ Set for Oral Argument. 

IT IS, THEREFORE, ORDERED the pending motion be, and hereby is; 
__ . __ . Granted, _X __ Denied. _._ .. __ Dismissed ___ Set for Hearinl\. 
The Commission requeslfi the order to be submitted 8S previously requested. 

BEFORE THE; 
Hearing Comm. ____ .Jurisdictional Comm. ___ full Commission 

IT IS, THEREFORE. ORDERED this matter be, and hereby is; remanded to take such action and enter an 
Order consistent with the Court's directive. 

Remand to Panel as indicated below. 
___ Barden ___ Lyndon 
__ Beck Roche 

H uffst et ler 

Remand for Order consistent with the Order of the Court. 
___ Remand to the Hearing Commissioner. 
_ ........ ____ . Remand to the ,Jurisdictional Commissioner. 
Other: ________ _ 

Remand: 

AND IT IS SO ORDERED. 

CONCURRING: 
Commissioner David Huffstetler 
Commissioner Andrea C. Roche 

CERTIFICATE OF SERVICE 

___ Williams 
____ Wilkerson 

__. __ En Bant' Oral Argument. 

THIS ISTO CERTIFY THE UNDERSIGNED HAS THIS DATE SERVED THIS ORJ)1lR 
IN THE ABOVE ENTITLED AL"TION UPON AU.. PARTIES "LECTRONICALLY OR BY 
DEPOSITING A COPYH£REOF, POSTAGE PAlD, IN THE UNITEn STATES MAlL 

Thi"~_rlIlYor~ 
By; . .V~ . 

SCWCC J\ldicialOepBrlmcnl 

t /-05 t4f / Q \I/"~ ;tN\. fn CCrOLt--Kr X~Jw T()Lu- Va. fflff 

~& 
32 



r .0' 

----~.~*-~.~T.~--~~~. --------~~-------------____________________________ _, 

. BEFORE THE 
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 

Bernard D. Lee, ) 
) WCC File No. 0906951 

ClaimantlEmployee, ) 
) 

vs. ) 
) 

Bondex, Inc. ) 
) ORDER 

Employer, ) 
) 

~d ) 
) 

Great American Al1i~ce Insurance Co., ) . 
. ) 

CarrierlDefendants. ) 

------------------------) 

HEARING: 

APPEARANCES: 

Held in Columbia, South Carolina on September 7, 2010 

Claimant was represented by Ann C. Mickle, Esquire of 
Mickle and Bass 0 

Defendants were represented by E. Ros Huff, Jr., Esquire 
of Huff Law Finn, LLC . 

. . 
PURPOSE OF HEARING: To detennine the issues as set forth in the Form 50 and 

. 
Fonn 51 

DECISION AND ORDER: Honorable Avery B. Wilkerson, Jr. 

ORDER FILED: December 31, 2010 
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STIPULATIONS 

----------

At the commencement of the hearing, counsel for the respective parties stipulated that: 

1. The purpose of the hearing was to determine the issues raised by the Forms 50 and 51. 

2. Notice of the hearing was timely and properly served upon the parties of interest. 

3. Venue was properly set in Columbia, South Carolina, pursuant to South Carolina Code 

Annotated Section 42-17-20. 

4. The Commission's file was made part of the record in this matter with the exception of 

any self-serving declarations and unstipulated medical reports. 

5. The average weekly wage is $568.61 with the resulting compensation rate of$379.09. 

\ 

STATEMENT OF THE CASE 

Claimant contends that on June 2, 2009 he sustained injuries arising out of the course and 

scope of his employment with Bondex. Claimant contends that he injured his left shoulder, 

neck~ back and also his right arm due to overuse. The Claimant's position is that he has not 

reached maximum medical improvement and he seeks all causally related medical benefits, 

past, present and future, mileage and prescription benefits. In addition, the Claimant seeks 

temporary total disability from the last date he worked, August 18, 2009 and continuing. The 

Claiinant admits that the Defendants are entitled to a credit of $5,000 towards temporary total 

disability benefits which was paid pursuant to a Consent Order dated December 7,2009. The 

Claimant also seeks approval for medical treatment with Dr. Ty Carter and Dr. Shannon for 

his injuries. 

The Defendants deny that the Claimant suffered from a compensable injury by accident. 

2 
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MEDICAL EVIDENCE 

CLAIMANT'SAPA 

Number Name of Re}!ort or Phl:sician Date of Re}!ort Page 
Numbers 

Accident Report 6/2/09 1 

2 University Hospital 6/3/09 2-7 

3 Dr. Jeffrey Broder 6/5/09 - 7/1/09 8-18 

4 Sports Plus 6/5/09 - 7/28/09 19-29 

5 University Open MRI 6/26/09 30 

6 Dr. James Bethea 7/16/09 31-34 

7 Aiken Regional Medical Center 7/18/09 -7/28/09 35-51 

8 Dr. Sylva AI-Soudi 8/6109 - 10/5109 52-58 

9 Dr. Timothy Shannon 8/17/09 - 5/25/10 59-80 

10 Dr. David Goltra 1I141l0 81-83 

11 Dr. Ty Carter 1/25/10 84-85 

12 Dr. W. Daniel Westerkam 6/10/10 86-87 

13 Dr. William Robinson 7/20/10 88 

14 , Unpaid Medical Bills 89-98 

15 Consent Orders 99-104 

16 Correspondence 105-115 
requesting medical treatment 

17 Repair bill from personnel file 116-127 

18 Curriculum Vitae of Dr. Timothy 128-131 
Shannon 

19 American Medical Association 132-133 
Certifications 
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DEFENDANTS' APA 

1 Sports Plus 6/30/09 134 

2 Dr. Bethea 7/30/09 135 

3 Dr. Charles Thomas 10/22/09 136-146 

4 Aiken R~gional Medical Center 1125/01 - 9/28/09 147-281 

5 Medical Summary 282-289 

6 MRl Palmetto Imaging 9/2/10 

EXmBITS SUBMITTED AFTER THE HEARING 

Medical Questionnaire Dr. Charles Thomas 9/20/10 
.. , 

2 Medical Questionnaire Dr. James Bethea 9/15110 

3 Medical Questionnaire Dr. Ty Carter 9/17/10 

4 Medical Questionnaire Dr. James Thesing 9/14/10 

5 Medical Questionnaire Dr. Daniel 9/9110 
Westerkatn 

6 Medical Questionnaire Dr. James Thesing 9/21/10 

EVIDENCE OF THE CASE 

At the hearing, the following testimony was elicited from the Claimant through both 

direct examination by his counsel, examination by the undersigned and cross-examination by 

defense counsel. Testimony was also elicited from witness, Mr. Lowell Simpkins for the 

Defendants. 
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1. Claimant is thirty years old (Hearing Transcript p. 28 In 20-22), graduated from high 
." 

school in 1998 (Hearing Transcript p. 29 In 21 - 25), and has a welding certificate from 

Aiken Tech (Hearing Transcript p. 30 In 1 - 3). 

2. Claimant has one minor child which he is required to pay child support. (Hearing 

Transcript p. 29 In 1 ~ 7). 

3. Claimant's work history includes work at East Central Regional Hospital, watching over 
, 

mental patients and providing them with activities (Hearing Transcript p. 31 In 3-9). He 

also worked at Abigail Mills as a lead lineman for a year (Hearing Transcript p. 31 In 10-

14). The Claimant also worked for BAE welding military equipment. {Hearing Transcript 

p. 21 In 19-23}. The Claimant worked through Aiken Staffing and was placed at Rieter 

Automotive (Hearing Transcript p. 31 In 24 - 25 and p. 32 In 1 - 4). 

4. Claimant originally started working for Bondex as a temporary employee through Aiken 

Staffmg and then was hired by Bondex on June 23, 2008. He worked as a machine 

operator. (Hearing Transcript p. 32 In 1 - 25 and p. 33 In 1 - 5). 

5. Claimant stated that on June 2, 2009 he came in for his shift right before 8:00pm and his 

supervisor, Lowell Simpkins said that they had to put a machine together. (Hearing 

. Transcript p. 40 In 7-25). His assignment was to use the forklift and put between 500-800 

pound rolls back on the machine. (Hearing Transcript p. 41 In 23 - 25 and p. 421n 1 - 3). 

6. The Claimant testified that at the time of the injury he was lifting between 800-1500 

pound hood up on the machine. (Hearing Transcript p. 46 In 18) He said that Lowell 

Simpkins was on the forklift and Al Martin, Tom Harris and himself were lifting the 

hood. (Hearing Transcript p. 5410 4-9). 
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7. The Claimant testified that the forklift would not lift up the hood and hydraulic fluid was 

coming out of the forklift. (Hearing Transcript p. 58 In 14-20). He further stated that he 

and tbe other two men were going to lift up the hood while Mr. Simpkins was going to 

attach the shock to the machine. (Hearing Transcript p. 60 In 2-20). He said that the hood 

weighs about 2,000 pounds. (Hearing Transcript p. 61 In 3). 

8. The Claimant said that the sharp point of the back of the hood came down on his shoulder 

white he was trying to lift it. It caught his shoulder the first time, and he was on top of a 

ladder and it pinned him to the ladder. (Hearing Transcript p. 61 18~25). 

9. The Claimant said that they didn't finish the job, that he had to pick the hood up off of 

himself and then he climbed back down the ladder. (Hearing Transcript p. 65 In 25): He 

said that he picked it up enough to ease out from up under it using one hand, his right 

hand. (Hearing Transcript p. 66 In 15-23). 

10. The Claimant testified that he told Lowell that his shoulder didn't feel right. (Hearing 

Transcript p. 671n 7~8). He kept trying to work. (Hearing Transcript p. 67 In 22). He said 

that he pain started shooting down his back and Al Martin brought him some Biofreeze 

and Goody powder. (Hearing Transcript p. 68 In 8-12). Then he told Lowell that he 

needed to go to the hospital. (Hearing Transcript p. 69 In 1). His dad took him to the 

doctor and when he went back to work they sent him to the company doctor. (Hearing 

Transcript p. 70 In 1 - 24). 

II. The Claimant testified that he continued to work doing light duty jobs, which was loading 

fiber on a table and he had to wet it down. (Hearing Transcript p 77 In 10~19). He also 

testified that twice a week he was cleaning the machines. (Hearing Transcript p. 78 In 13-

19). 

6 
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12. On cross examination, the Claimant testified that while on light duty, when the bale is 

wrapped up he tried to take apart the bale. (Hearing Transcript p. 99 In 19 - 25 and p. 100 

1n 1). He then put tbe fiber on the table. (Hearing Transcript p. 10010 14-15). 

13. On cross-examination, the Claimant testified tbat when the hood fell on his left shoulder 

and pinned him, he bad used the fork1ift.,The fork1ift messed up on the fust shift arid he 

was working the second shift. (Hearing Transcript p.108 10 13-23). That bis supervisor 

said they were going to work with what they had. He testified that they were using the 

forklift the whole time, you can't do it without the forklift. Everything in the plant 

reyolves around the forklift. The fork1ift was used to lift the hood up and suspend it 

above the machine. He was not lifting the hood. The forklift brought the hood over and it 

came down to the machine and sat on a lip. (Hearing Transcript p. 109 In 1 - 25). The 

Claimant said that they were holding the hood in the air and it was not attached to the 

forklift. (Hearing Transcript p 112ln 6-18). 

14. The Claimant testified that he had his father drive him to the hospital, which IS 

approximately 45 minutes from his house and it was at the hospital until about 2:00am. 

(Hearing Transcript p. 118 In 6 - 17). The hospital records show that he arrived at the 

hospital at 3:00am. (APA p. 2). 

15. The Claimant indicated that he told the hospital that a hood from a machine fell and hit 

his left shoulder. (Hearing Transcript p. 120 10 24 - 25 and APA p. 2). Patient was struck 

by a hood (AP A p. 2). 

16. The Claimant said that on the day the accident happened he did not have any abrasions or 

cuts on his shoulder. (Hearing Transcript p. 12210.4). 
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17. The Claimant testified that when he went to Sports Plus, he indicated that a 700 pound 

hood fell on him between his neck and left shoulder. (Hearing Transcript p. 123 In 2~8 

and AP A p. 20). He did not tell Sports Plus that he was lifting or pulling or pushing. 

(Hearing transcript p. 123 In 11 - 16). 

18. The Claimant testified that a hood felt on him. (Hearing Transcript p. 126 In 1 - 2). 

19. The Defendants called Lowell Simpkins to the stand and he testified that he is a 

supervisor with Bondex. (Hearing Transcript p. 140 In 19~24). 

20. Mr. Simpkins testified that he offered the Claimant light duty, which consisted of him 

running the front end. Mr. Simpkins would put up bales, open the bales, and all the 

Claimant would do is push the fiber onto the tables. (Hearing Transcript p. 1411n 9~14). 

Mr. Simpkins said that the Claimant complained of his ann hurting, so he asked the 

Claimant to take off old labels and put new l~bels on the pallets. The Claimant said that 

his ann was hurting and he couldn't do tbat. (Hearing Transcript p. 141 In 16 - 25). 

21. Mr. Simpkins identified the fiber that the Claimant was asked to work with. He assigned 

the Claimant to do the fiber job of loading the tables up out of the bales of this type of 

fiber. Mr. Simpkins testified that he drove the forklift to bring the Claimant the bales. 

(Hearing Transcript p. 142ln 11 - 25). 

22. Mr. Simpkins stated that he cut the wire off of the bales and that this fiber did not have to 

be wet down. He further stated tbat he did not assign the Claiman~ with work that 

required him to wet fiber down because they weren't running anything but this type of 

fiber as identified at the hearing. (Hearing Transcript p. 143 In. I - 17). 

23. Mr. Simpkins testified that on June 2nd
, he was driving a forklift to lift a hood up. 

(Hearing Transcript p. 1441n 2 - 25). Mr. Simpkins stated that no one was required to lift 
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the hood, that the forklift does all of the lifting and putting it in place. He further said that 

the hood never fell off of the forklift. (Hearing Transcript p. 145 In 5-11). Mr. Simpkins 

said that he lowered the hood in place and they wiggled the arms to get it to go into the 

groove to let the bolts go through. He did not hear the Claimant scream or yelL (Hearing 

Transcript p 145 In 19-24) . 

. 24. Mr. Simpkins filled out an incident report on the date of the accident. He indicated that 

the Claimant told him what happened and he wrote down exactly what the Claimant said. 

(Hearing Transcript p. 149 In 1-2). Mr. Simpkins said that the Claimant did not tell him 

that a hood he was working on that night fell on him between his neck and his shoulder 

and pinned him against a machine. (Hearing Transcript p. 149ln 15-21). 

25. Mr. Simpkins testified on cross exam~ation that the forklift they were using that night 

was leaking hydraulic fluid, and that as a result of the fluid leaking the forklift would 

come down. But he would put on the gas and it would make the forklift stay up. (Hearing 

Transcript p. 152 In 4 - 20). 

26. Mr. Simpkins identified the fiber that they use to make products at the plant. He also 

indicated that they use other kinds of finger, polyester, lomax and kennel. (Hearing 

Transcript p. 159 In 13-21). Mr. Simpkins said that Mr. Lee was working with polyester 

type fiber while he was on light duty. (Hearing transcript p. 160 in 7-11). 

27. Mr. Simpkins testified that on the date ofllie accident, they were putting a machine back 

together. (Hearing Transcript p. 160 in 17-25). The Claimant was assigned to help put the 

hood in place. He was up there to help guide it. There's an arm on each side, they guide it 

in place, and then they put a long bolt in it to hold the hood up there on the frame. The 

Claimant should be guiding the hood with the rope and his eyes: (Hearing Transcript p 
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162 In 1-16). Mr. Simpkins said that the forklift was working at the time of the accident. 

(Hearing Transcript p. 163 In 2). He said that the Claimant did not have to bold the hood 

or lift it at all. The hood is over five hundred pounds, you wouldn't have been able to lift 

it. (Hearing Transcript p. 164 In 2 - 17). There were three guys there to guide it in place. 

(Hearing Transcript p. 164 In 21 - 23). He said that you have to one person on each side 

and one person mainly just looking, and you have one man holding the rope on each side 

so that when he slings it in place they have it in the place where they want to and he 

lowers the frame down into the slots. (Hearing Transcript p. 1651n 21-25 and p. 166ln 1-

3). 

28. Mr. Simpkins testified that the Claimant never complained while. they were putting the 

hood on. That the Claimant came to him after the ten o'clock break and said that he hurt 

his ann when they were putting the bood up. Mr. Simpkins asked jf he needed to go to 

the emergency room and the Claimant said no, but came back to him later that night and 

said that he wanted to. (Hearing Transcript p 166 In 4-14). 

SUMMARY OF MEDICAL EVIDENCE 

1. The Claimant went to the University Hospital on June 3, 2009. The Claimant complained 

that a hood from a machine feU and hit his left shoulder. X-rays were taken of the 

Claimant's left shoulder which all three views were unremarkable. The medical note also 

indicated that upon examination, the skin over the neck is intact without evidence of 

laceration or significant abrasion. (Claimant's APA 2 p. 2-7) 

2. The Claimant was seen at North August Urgent Care by Dr. Jeffrey Broder on June S, 

2009 complaining of a left ann injury and left shoulder pain. The Claimant was referred 

10 



for physical therapy and he was treated for several more visits and then referred for an 

MRI. (Claimant's APA 3 p. 8~18) 

3. On June 17,2009 the Claimant went to Sports Plus for physical therapy and reported that 

on June 2,2009 while at work a 700 pound hood fell between his neck and left shoulder. 

/ (Claimant's APA 4p. 21) 

4. On June 26, 2009 the Claimant underwent an open MRl of his left shoulder which 

showed acromioclavicular joint arthropathy with mild impingement and bicipital 

tendonitis. (Claimant's APA 5 p. 29) 

5. Claimant sought treatment on July 16, 2009 with Dr. James Betliea at Columbia 

Orthopaedic Specialists. Dr. Bethea opined that the Claimant was suffering from 

impingement syndrome in the left shoulder. He recommended that the Claimant continue 

physical therapy for hls left shoulder and further indicated that the neck and back pain do 

not represent any serious injury. Dr. Bethea advised that 'he should limit pushirig, pulling, 

lifting and carrying with his left upper extremity to 15 pounds. He further said that he 

should not do any overhead work with his left upper extremity. (Claimant's APA 6 p. 31-

34) 

6. The Claimant failed to show up for his next scheduled appointment with Dr. Bethea on 

July 30,2009. (Defendants' APA 2 p. 135) 

7. On August 6, 2009 the Claimant went to see Dr. Slyva AI-Soudi at the Margaret J. 

Weston Community Health Center. Dr. AI-Soudi opined that the Claimant suffered from 

a muscle spasm. (Claimant's APA 8 p. 53) 

8. The Claimant then went to Carolina Musculoskeletal Institute on August 18, 2009 and 

relayed that he was on a ladder with two other employees attempting to lift a hood on top 
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of a machine and the hood came down and landed between his neck and shoulder, 

pinning him down. Dr. Shannon indicates that he has neck pain due to a contusion of 

paraspinal muscles with perhaps element of a strain. Also has left shoulder pain and low 

back pain presumably secondary to paraspinal strain sustained at the time of injury. Dr. 

Shannon recommended an MRl of his neck and low back. (Claimant's AP A 9 p. 59-65) 

9. On October 22,2009, the Claimant was sent for an evaluation by Dr. Charles Thomas. 

The Claimant relayed a history of an 800 pound hood striking him between his left 

shoulder and neck. Dr. Thomas diagnosis was left shoulder pain with a normal left 

shoulder. Iv!R.I, neck pain, and low back pain. Dr. Thomas stated that the examinee 

demonstrates severe impairment of left shoulder range of motion either on a subjective or 

objective basis. Dr. Thomas recommended an MRl of the cervical, thoracic and lumbar 

spine to rule out spinal pathology. Dr. Thomas wrote the Claimant out of work. 

(Defendants' APA 3 p. 136-146) 

10. The Claimant underwent an MRI of his lumbar spine without contrast on January 14, 

2010 and it show no acute fracture or subluxation in the lumbar and lower thoracic spine. 

There is sacralization of the L5 vertebral body, but the remainder of the examination is 

normal. The cervical spine was unremarkable. There is straightening of the cervical spine 

which may be positional or related to muscle spasm. Mild degenerative disc change is 

noted at Tl-2. (Claimant's APA lOp. 81-83) 

11. Dr. Ty Carter examined the Claimant on January 25,2010 and indicates that the MR1 of 

the cervical and lumbar spine are within normal limits. In addition, he found that the 

Claimant has reached MM!. (Claimant's APA II p. 84-85) 
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12. On May 25, 2010 the Claimant saw Dr. Shannon who found that he had full range of 

motion on his right upper extremity with no impingement signs. The Claimant also had 

no impingement signs on the left upper extremity without impingement signs. Dr. 

Shannon recommended electrodiagnostic studies. (Claimant's APA 9 p. 75~76) 

13. On June 10,2010 the Claimant was examined by Dr. W. Daniel Westerkam who opined 

that the Claimant appears to have myofascial pain involving the left shoulder, neck and 

scapular region. Dr. Westerkam further indicates that he cannot explain the severe limited 

range of motion and weakness from a physiological standpoint. He recommended that the 

Claimant not lift with his left upper extremity over shoulder height nor should he lift 

anything greater than 10 pounds. In addition, Dr. Westerkam gave him a 5% impaimient 

rating to his cervical spine. (Claimant'S APA 12 p. 86-87) 

14. On September 2,2010 the Claimant underwent an MRI which revealed a superior labral 

tear, anterior to posterior without detachment of the labrum. 

15. Subsequent to the Claimant's medical treatment with various medical providers, both 

counsel for the Claimant and Defendants provided them with medical questionnaires to 

address causation. On September 20, 2010, Dr. Charles B. Thomas opined that in his 

expert medical opinion to a reasonably degree of medical certainty the fmdings of the 

September 2, 2010 MRI are consistent with the Claimant's left shoulder complaints of the 

last year and the mechanism of his June 2, 2009 work related injury. Dr. Thomas further 

stated that if there was no previous. history of injury to the shoulder or medical treatment 

for the shoulder prior to the date of the injury then he probably sustained this on June 2, 

2009. 

13 



16. Dr. Ty Carter indicates on September 17, 2010 that in his expert medical opinion to a 

reasonably degree of medical certainty the fmdings of the September 2, 2010 MRI are 

consistent with the Claimant's left shoulder complaints of the last year and the 

mechanism of his June 2, 2009 work related injury. 

17. Dr. William Robinson opines on September 16, 2010 that in his expert medical opinion to 

a reasonably degree of medical certainty the findings of the September 2, 2010 MRI are 

consistent with the Claimant's left shoulder complaints· of the last year and the 

mechanism of his June 2, 2009 work related injury. 

18. Dr. James A. Thesing answered a medical questionnaire on September 21,2010 in which 

he said that he bas only provided medical treatment in the form of an arthrographic 

injection and MR arthrogram. As a result, he will defer to the Claimant's treating 

physicians regarding the causation of the tear in the Claimant's shoulder. 

19. Dr. James Bethea opined on September 15, 2010 that based upon the treatment/evaluation 

he provided and upon review of any medical records, that to a reasonable degree of 

medical certainty the most probably cause, greater than 50%, of the tear in the Claimant's 

left shoulder shown on the MR arthrogram of September 2,2010 was not caused by the 

event of June 2, 2009. 

20. Dr. W. Daniel Westerkam opined on September 9, 2010 that based upon the 

treatment/evaluation he provided and upon review of any medical records, that to a 

reasonable degree of medical certainty the most probably cause, greater than 50%, of the 

tear in the Claimant's left shoulder shown on the MR arthrogram of September 2,2010 

was not caused by the event of June 2,2009. 
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21. Dr. James A. Thesing opined on' September 14, 20'10 that based upon the 

treatment/evaluation he provided and upon review of any medical records, that to a 

reasonable degree of medical certainty the most probably cause, greater than 50%, of the 

tear in the Claimant's left shoulder shown on the MR. arthrogram of September 2, 2010 

was not caused by the event of June 2, ~009. 

22. Dr. Charles Thomas opined on September 20, 2010 that that based upon the 

treatment/evaluation he provided and upon review of any medical records, that to a 

reasonable degree of medical certainty the most probably cause, greater than 50%, of the 

tear in the Claimant's left shoulder shown on the MR arthrogram of September 2, 2010 

was caused by the event of June 2, 2009. 

FINDINGS OF FACT 

Based upon the testimony of the Claimant, the testimony of the witness Lowell Simpkins, 

the documentary evidence submitted by the respective parties pursuant to the Administrative 

Procedures Act, the Commission's files relative to this claim, and the greater weight of the 

evidence, I find the following: 

1. The parties to this proceeding are subject to and bound by the provisions of the South 

Carolina Workers' Compensation Act. This finding is based upon the stipulations and 

admissions of the parties. 

2. Jurisdiction and venue are proper. I base this upon the stipulations of the parties. 

3. An employer/employee relationship existed on June 2, 2009, between the Claimant and 

the Employer. I base this rmding upon the stipulations of the parties. 

15 
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4. The Claimant gave notice of his injury within ninety days. I base this finding upon 

stipulation of the parties. 

5. The Claimant is a thirty years old and graduated from high school in 1998. I base this 

fmding upon the. testimony of the Claimant. 

6. The Claimant was employed with Defendant in June 2008, I base this fmding upon the 

testimony of the Claimant and the Fo.pn 12A. 

7. The Claimant's average weekly wage is $568.61 with a corresponding compensation rate 

of $379.09. I base this finding upon stipulation ofthe parties. 

8. The Claimant testified that he was lifting an 800 - 1500 pound hood with one arm, that it 

subsequently fell on him pinning him. down, which caused him to suffer from an injury to 

his left shoulder, neck and back. I fmd that the Claimant is not credible, that even if the 

hood weighed 800 pounds there is no way that the Claimant could have lifted an 800 

pound hood with one arm. 

9. Mr. Lowell Simpkins testified that he and three other men, including the Claimant, were 

putting a machine back together with the use of a forklift. Mr. Simpkins stated that the 

Claimant was never bearing the weight of the hood with his a.rnlS, and that the Claimant . 

and the other men were helping to position the hood holes over bolts. I fmd that Mr. 

Simpkins is very credible. I believe his testimony and find as a fact as he testified 

regarding work on the machine. 

10. The Claimant has seen various medical providers for his conditions and Dr. James 

Thesing, Dr. James Bethea, and Dr. Daniel Westerkam all opine to a reasonable degree of 

medical certainty that the Claimant's left shoulder labral tear is not causally related to 

the work incident on June 2, 2009. Dr. Ty Carter, Dr. James Thesing, and Dr. Charles 
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Thomas opine to a reasonable degree of medical certainty that the Claimant's left 

shoulder labral tear is causally related to the incident that occurred on June 2,2009. I fmd 

as a fact that the medical evidence shows that the Claimant's medical condition is not, 

causally related. 

11. That the Claimant did not sustain an injury by accident arising out of and in the course of 

his employment. I base this fmding upon the very credible testimony of Lower Simpkins. 

12. Based on the greater weight of the evidence, I fmd that the labral tear in the left shoulder 

is not causally related to the work incident on June 2, 2009 and I further fmd that it could 

not bave been caused the way'the Claimant described the incident. This is based upon the 

credible testimony of Lowell Simpkins and the medical eviden?e of Dr. Thesing, Dr. 

Bethea, and Dr. Westerkarn. 

13.1 find that the Claimant's claim is not compensable, therefore the Claimant is not entitled 

to benefits under the Workers' Compensation Act. 

CONCLUSIONS OF LAW 

1. The parties to this proceeding are subject to and bound by the provisions of the South 

Carolina Workers' Compensation Act. 

2. Under Section 42-17-20 jurisdiction and venue are proper. 

3. Under Section 42-1~130 the Claimant was an employee. 

4. Under Section 42-17-140, Bondex was an employer. 

5. Under Section 42-1-150, an employer/empl~yee relationship existed on June 2,2009. 

17 



6. Under Section 42-1-40, the Claimant's average weekly wage is $568.61 with a 

corresponding compensation rate of$379.09. 

7. Under Section 42-15-20 proper notice of the accident was given. 

8. Under Section 42-15-40 a claim for benefits was timely filed with the South Carolina 

Workers' Compensation Commission. 

9. Under Section 42-1-160 the Claimant did not sustain an ac~idental injury arising out of 

and in the course and scope of his employment. therefore is not entitled to benefits under 

the South Carolina Workers' Compensation Act. 

10. Under Section 42-3-180 and 42-17-40 the Claimant did not carry his burden of proof by 

submission of proof that would entitle him to benefits under the Workers' Compensation 

Act. 

ORDER 

IT IS THEREFORE ORDERED that the Claimant did not sustain a compensable work 

related accident on June 2, 2009 and his claim is denied. 

IT IS FURTHER ORDERED tbat tbe Claimant is not entitled to workers' compensation 

benefits. 

IT IS FURTHER ORDERED that no costs are assessed for this hearing 

AND IT IS SO ORDERED. 
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CERTIFICATE OF SERVICE 
This is to certify the undersigned has this date served this order in the above entitled action 
upon all parties to this cause by sending an electronic copy hereof by electronic mail 
addressed to the attorney or attorneys for said parties or by depositing a copy hereof, postage 
paid, in the United States certified mail addressed to any unrepresented party. 
December 31, 2010 

By: Elaine Boyd, Administrative Assistant to Commissioner Wilkerson 
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.......•.. _ ..........•....•............. _-------------------.. ---

STA TE OF SOUTH GAROLINA ) 
) 

COUNTY OF EDGEFIELD ) 

BERNARD LEE, ) 
) 

Claimant, ) 
) 

vs. ) 
) 

BONDEX, ) 
) 

EmployerlDefendant. ) 
) 

BEFORE THE 
SOUTH CAROLINA WORKERS' 
COMPENSATION COMMISSION 

W.C.C. File No. 0906951 

ORDER 

A hearing was scheduled before me on Thursday, August 12,2010 in the above referenced case. 

At that time, the parties argued their respective positions in Pre-trial conference. Based upon the 

arguments of counsel, the undersigned indicated that an MRI with contrast would be beneficial in 

determining and clarifying the medical issues in this case. The carrier's attorney' therein agreed to 

provide an MRl with contrast to the claimant's left shoulder. The Commissioner further agreed to then 

reset the hearing for Monday, August 2.3,2010. 

On Friday, August 20, 2010 a telephone conference was scheduled by the undersigned to.review 

the status of the completion of the MRI. At that time, Ross Huff advised the Commission that the MRI 

with contrast had not been performed. Counsel for the parties acknowledged that an MRI with contrast 

had not been done, as previously agreed, but had conflicting reasons why it had not been done. Defense 

counsel indicated that his client needed a prescription from a physician for an MRI with contrast. 
, 

Claimant's counsel contended that there was a previous request made by ~~ Le.;'s personal physician 

which had not been honored. (Sec MRI script referenced below) At all time:1.re·i~~the claimant was 

prepared to undergo the MRI. The undersigned then advised the parties that pursuant to Section 42-17-30 

of the S. C. Code of Laws, As Amended, he was ordering that the claimant be refilmed to a physician to 

order an MRI with contrast. This Commissioner specifically notes that on November 11,2009 Dr. AI-

52 



Soudi ordered an MRl with contrast. (Page 58, claimant's APA's) Therefore, an MRl with contrast shall 

be performed. 

THEREFORE, PURSUANT TO SECTION 42-17-30 of the S. C. Code of Laws, As Amended: 

1) The carrier shall provide an MRl with contrast to the claimant's left shoulder. In order to 

facilitate the scheduling of the MRl, the claimant may' be returned to either physician named 

in this Order. However, the undersigned specifically notes that the MRl with contrast has 

already been requested by Dr. AI-Soudi. Therefore, it would probably be more expeditious to I 

use that order or if necessary, return the claimant to another physician for an updated script; 

and, 

2) This matter shall be reset for a hearing on September 7, 2010. 

AND IT IS SO ORDERED. 

AlIgUS~OIO 
The onorable AverY.J:Yilkerson 
Commissioner ,D 
South Carolina WorKers' Campen' 

/ 
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_ .. .9~/~.3j29.LQ Q.2,: 47 PAX 803 649 2231 l1ARGARET J WESTON 

* 1211 Uruvol3ily Lalle 
Aiken. SC 29801 
(H03) b4~-4744 
Fax (803) 649·2231 

MAItGARET J. WESTON MEDICAL CENTI:R 
4645 AUguK!O ~osd 
CI¢a(w3!4r. SC 29822 
(803) S91·92BJ 
I'll)( (8rm 593·0607 

,14 ATomic Rood 
Jucklson, SC 2.1)831 
(303) 47l ·9200 
Fax (803) 471.9100 

Name 1R~{,IVa;'2I-~ h'e L= .-A~1vI 
Addres[. - .. Date 7~ 

~,.,.,., .. ~:~f~~!~~ 
6 ,;P (~ l1th~r~...-­
N.A.-1·2-9·d·S·P.R.N. J 7',.Y/~~-~ f/ .(r-...-

/ ~ 
_ M.D. _ .J;;t;!~~ ____ M.D. 

Ot$Pf:NSE AS WAIHEN IruilON PERMITTED 

~OOl 
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:}f;~ APR/07/?OIO!VlED 07.: 36 PM Huff Law Firm P. 003 

l3El70RE THE 
SOUTH CAROLINA WORKERS' COMPENSATION CO:MMISSION 

wee File No. 0906951 

BEll'nard Lee,Employee 

. Claitmmt, 

v. CONSENT ORDER 

SO~lth~rn F61t elba Bodex, Employel' 

lllld 

Oreat American 
l'nsurallce Company of NY, Carrier 

Defendants, 

Comes now E. Ros Huff, Jr.,. Esquire, cQuns(}1 for the Employer/CaTrier along with tue consent of 

Tylor Bathriok, ESqllirC, 'counsel for the Claimant and consents to the following: 

A. hearing was scheduled before the ulldetsigued Commissioner on January 19, :2010 in North 

Augustu, South Carolt.'¥l to detem::Une tlle issues as outlined in tho FonX\ 40 and th~ Defenda.nts' 

subseque.l\t (eSpOllse. 

Prior to the hearing, the Claln1ll11.t wa~ been soheduled for an MR1 with Dr. Ty Carter on J/lt\uary 

14,2010 and a follow up appojnt.ooent with Dr. Carter 011 Jil.UUmy 25, 2010 as agreed Upon in the pl'evious 

Consent Order SJgued by ~ommissioner Bryan Lyndon 01), ;DecembcK 7, 2009. 

nnnuz.FO~ tho pClrliol! ngrco that the boaxiJ~ .scheduled for J~\lary 19) 2010 is no longer 

neoessary. All other issu!)s al'e llexeby l1~ld in abeyance and will not be cOlls~de~'ed until further request is 
I 

made by either pa.rty. 

t'~~~·IW-
. E. Ros Hllff, J '1 Esqu~ 'e 

Attomey for the pefendants -

1 

Tuesday, April 27, 2010.max 55 



". ~ "': ", 

'~, . 1 i .. . . . .•. 

. '.. #/071Z0! O/WED 02:36PM Huff Law Firm p, 004 

IT IS HEREBY ORJ)ERE)) that the headug soheduled for Januaty 19, 2010 is cancelled as an . 

agreement was roached by both parties, 

IT IS FURTHER ORDERED that all issues are held in abeyance.~d the claim will be returned to 

generttJ :tilesuntil a headngrequest is made by either party . 

. rrIS ORDERED! 

. .. 

Apdl1.12010 
Columbia, S.C, 

2 

'------------"'--------------_ ......... _ .............. . 

, ~RilF1CATE OF SERVlCE 
ThIS Is t~ C$rt/fy, that the undersigned has this data 
SfJ~d thIs o,:der In the above entitled aClkn upon all 
parties to !hIS. causs ~Y deoos/iing a c:t: oy h6~sol 
pestane prud, II'! the United States mail aaJre""e<j to' 
the attomey o~tomeys for ~. d pa!jji' "". 
This a1.'tdCly-ot Y\ 

~tM~~~~~~~~~ 

-",' 
I 

Tuesday, April 27, 2010.max 
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BEFORE THE 
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 

. BernSi'd Lee, Employee I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Claimant, wee File No. 0906951 

v. CONSENT ORDER 

Southern Felt dba Bodex, Employer 

nnd 

Great American 
Insurance Company of NY. Carrier 

Defendants, 

Comes now B. Ros Huff, Jr., Esquire, counsel for the Employer/Can'jer along with the consent of 

Ann Mickle, Esquire, counsel for the Claimant and consents to the following: 

A hearing was held before the undersigned Commissioner on November 3. 2009 on which date 

the parties and their representatives appeared to determine the issues as outlined in the Form 50 and Form 

51. 

Prior to hearing arguments from both sides, the parties reached an agreement relative to the issues 

regarding medical treatment. Defendants have hereby agreed to pay the Claimant a lump sum payment of "\ 

$5,000. In addition, they have-agreed to send the'Claimant for an MRI and for follow up treatment with 

Dr. Ty Carter in Aiken. South Carolina. 

':." . ',.' 
AU other issuos arc hereby held in abeyance and will not be considered until furlher request is 

'riiade~y either party. 

THEREFORE, the parties agree that the hearing scheduled for November 3, 2009 Is hereby 

postpone until a request is filed by either party. 

Wednesday, December 09, 2009 (2).max 
.57 



. ;. ~: 

'.' , '. 

IT IS HEREBY ORDERED that this hearing is postponed as an agreement was reached by both 

parUes. 

IT IS FURTHER ORDERED that all issues are held in abeyance and the claim will be rerurned to 

. ~en~ralJile~ until a hearing request is made by either party. 

IT IS ORDERED I 

December --1f-. 2009 
Columbia, S.C. . 

2 

~ 
Commiss Qner O. Bryan Lyndon 

&-.-_~'-.• - •• ,----.-.. _ .................... _--_._._-_ .... _--_ •. _--_.-.......... _ .. ----_ ... - •• _-_. __ ._- ••. - .... - .• - ...... -••• ~'-.. - .. - .. --------, """ -- ._ ........ , ... , .. __ ... _---.... __ .. . ----------------58 
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BEFORE THE 
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION 

WCC FILE NO.: 0906951 

Bernard Lee, Employee 

Claimant, 

v. 

Southern Felt dba Bodex, Employer 

and 

Great American 
Insurance Company of NY, Carrier 

Defendants, 

To the South Carolina Workers' Compensation Commission, comes now the 
Defendants by and through their attorney, E. Ros Huff Jr., Esquire along with the 
Claimant through his attorney, Tyler Bathrick, Esquire and consents to the following: 

t. That by subpoena dated June 19,2009, the Claimant demanded production of 

certain materials including but not limited to video footage of the Claimant's job 

site or video footage of the Claimant recorded sinee the date of the accident. 

2. That on June 30, 2009 the Defendant served the Claimant and the Commission 

with a Motion to Quash in regards to any video footage in possession of the 

Defendants. 

3. That a hearing was set for August 19, 2009 and then reset for August 27, 2009 in 

front of Commissioner Susan Barden in Aiken, SOl1th Carolina to determine the 

merits ofthe Defendants' motioll. 

Monday, August 31, 2009 (3).max . 
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4. That the D~fc:ndanl an: nul now nor have lhty bet;;n in possession of job silt: 

footage or video surveillance of the Claimant either on the date of accident or at 

any time since. 

5. That the Defendants are in possession of certain video footage of the Claimant's 

job site and have agreed to hand this footage over to the Claimant through his 

attorney. 

6. That the hearing set for August 27. 2009 is no longer necessary and should be 

removed from the judicial dookeL 

7. That all other issues are held in abeyance. 

Tyler athrick 
AU ey for the Claimant 

IT IS HEREBY ORDERED that this hearing is cancelled pursuant to the consent 

agreement by both parties. 

IT IS PURTHER ORDERED that this file will be returned to general filing until 

such time as a request for hearing is 1l1.tde by either party. 

IT IS ORDERED! 

COl~ South Carolina 
Augu01J' 2009 

Monday, August 31,2009 (3).max 
--'------ 60 



930 Oakland Avenue 
Rock Hi!1. SC, 29730 
803-980-0083 
803-328-2525 (fax) 

1116 Blanding Street 
Columbia, SC, 29201 
803-929-0029 
803-929-1024 (fax) 

1039 44th Avenue North 
Suite 102 
Myrtle Beach, SC, 29577 
843-839-2501 
843-839·2507 (fax) 

Attorneys A.t Law 

Ms. Virginia Crocker 
Judicial Director 

January 12, 2011 

SC Workers' Compensation Commission 
P. O. Box 1715 
Columbia, South Carolina 29202-1715 

Re: Bernard Lee v. Bondex 
Our file: WC2009-252 RH 
SCWCC file: 0906951 

Dear Ms. Crocker: 

Ann McCrowey ~ilickle~ 
J. Alan Bass' 

Tyler A. Bathrick 
Gretchen Rogers 

Enclosed please find the original and three (3) copies of Claimant's Form 
30 along with three (3) copies of the Decision and Order in the above referenced 
matter. By copy of this correspondence I am serving E. Ros Huff, Jr., attorney for 
the defendant and my client with a copy of the same. I am also enclosing our 
check in the amount of $150.00 to cover the filing fee. 

If you have any questions, please do not hesitate to contact me. With 
kindest personal regards, I remain, 

Yours very truly, 

AMM/jmb 
Enclosures: Form 30, Decision and Order 
cc: E. Ros Huff~ Esquire 

Mr. Bernard Lee 

*former SC Workers' Compensation Commissioner 
w't/vv.MickleAnd8ass.com 
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South Carolina Workers' Compensation Commission 
1333 Main Street, Suite 500 
P.O. BOX 1715 
Columbia, SC 29202-1715 
803-737-5675 

....... _._ .. - ........ _ .. __ .... _---. 
WCC File tt: 0906951 

carrier File,,: 

carrier Code #: ______ _ 

Employer FEIN It: 

Claimant's Name: _B::.:e::..:rn""a::..:rd:...:L:::e;::..e ______ SSN: 251 - 45 - 2204 Employer's Name: _J!.o~nd~e~x,'..!I~nc::... _____ ~ ___ --

Address: t 72 Old Cherokee Indian Road Address: 2 Maxwell Drive 

City: Graniteville State: SC Zip: ....::.:29;.:::8;::,:29'--__ City: Trenton State: ~ Zip: 29847 

Home Phone: .J .. !!Q.D 663 - 0560 Work Phone: _ ..... {_-'-__ _ Insurance carrier: Great American Alliance Ins. Co. 

Preparer's Name: Ann McCrowey Mickle law Firm: Mickle a:n.:..:d:..;B::..:;a=ss:<.., =LL=Cc:.... ___ _ Preparer's Phone If: .J.H03) 929· 00,.!:2c;:.9 __ _ 

REQUEST FOR COMMISSION REVIEW 

Request for Commission Review by r81 claimant 0 employer (che<K one) Date of injury: June..:2;L' .=:20::..:0::.:9:... ____ _ 

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for 
review is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question 
presented must contain a concise sl:c.ltement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use 
additional pages if necessary). 

1. Did the Commissioner err in finding that the claimant failed to prove that he suffered an injury by accident 
on June 2, 20091 

2. Did the Commissioner err when he failed to properly consider all of the eVidence, to include but not be 
limited to the MRJ with contrast that was ordered by him? (See Order in Commission's file) 

3. Did the Commissioner err when he failed to properly consider the Accident Report prepared by the employer 
simUltaneous with the injury which details the report of the accident? (Claimant's APA 1) 

4. Did the Commissioner err when he failed to consider the opinions of the "authorized" doctors (Dr(s) Carter, 
Shannon, Thesing and Thomas) who opined that the injuries were consistent with the history of the 
accident? . 

5. Did the Commissioner err in failing to find the Defendants responsible for all causally related medical 
treatment? 

• SEE ATTACHED - ADDITIONAL GROUNDS FOR APPEAL. 

(Check one) Oral argument 181 is 0 is not requested. Appellant's request for oral argument is waived if not indicated on this form. 

I certify that I have served this document pursuant to R.67-211 by delivering a copy to E. Ros Huff, Jr., EsQ=u=ir=-e ___ " ____ . ___ _ 

Name 

Huff Law Firm, LLC, P"O. Box 1935, Irmo, SC 29063 

Address 

181 tirst class mail o personal service o certified mail. 

Attorney for the Claimant ____ _ 1/12/11 
Title Date 

Check this box if you are not represented by an attorney. 0 

If the daimarit appeals and is representing himself or herself, the Judicial Department will prepare the additlonal copies of this form and serve this form on the 
opposing party. R.67-701B. otherwise, file the original and four copies of this form with the Judidal Department. The appeal must be postmarked no later than 14 
days from the d~te ?fservice of the Hearing CommiSSioner's deCision. R.67-701 and R.67-20S. Attach the filing fee to this form. Attach a Form 32 if you are 
unable to pay the flhrlg fee. Refer to R.67-701 through R.67-711 for additionalmformation. 

wee Form # 30 30 REQUEST FOR COMMISSI ~EVlew 
Rev. 3/97 ~~R 

\Q~t ,q\\\ J 
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Continued: Additional Grounds for Appeal 

7. Did the Commissioner err in failing to award temporary total benefits when the claimant 
testified that the Janice Napier, the HR Director, told him not to return to work because 
he was restricted from working around hazardous equipment? 

8. Did the Commissioner err AS A MAlTER OF LAW in failing to award temporary total 
benefits where the employers representative was at the hearing and failed to refute the 
claimant's allegations that she told him not to return to work? 

9. Did the Commissioner err in failing to properly award medical benefits, mileage, 
prescriptions and all statutory benefits to which the claimant was entitled? 

10. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 8 (page 16 
of the Order) which state in part that the claimant's testimony regarding his description 
of the accident was not credible? 

11. Did the Commisslo.ner err In FINDING AS A FACT the allegations of paragraph 9 (page 16 
ofthe Order) In Its entirety as they are contrary to the greater weight of the evidence? 

12. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 10 (page 
16 and 17 of the Order) that the medical evidence showed that the Claimant's medical 
condition was not causally related to the accident? 

13. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 11 (page 
17 of the Order) which finds that there was no injury by accident based upon the 
testimony of Lowell Simpkins? 

14. Did the Commissioner err IN FINDING AS A FACT the allegations of paragraph 12 (page 
17 of the Order) which states that the greater weight of the evidence supports that 
allegation that: 1) the labral tear was not related to the accident; 2) could not have been 
caused in the way described by the claimant and; 3) Dr. Thesing's opinion and other 
medical evidence cited supported the denial of the claim? 

15. Did the Commissioner err in FINDING AS A FACT the allegations of paragraph 13 (page 
17 of the Order) which states that the claim is not compensable and the claimant not 
entitled to benefits under the Worker's Compensation Act? 

16. Dfd the CommiSSioner err in CONCLUDING AS A MATTER OF LAW paragraphs 9 and 10 of 
the CONCLUSIONS OF LAW on page 18 which state/conclude: 1) that there was no 
accident and; 2) claimant was not entitled to benefits; and 3) that the claimant did not 
sustain his burden of proof? 

17. Did the Commissioner err In FINDING AS A FACT paragraph 6 of page 11 that the 
claimant failed to show up for his next scheduled appOintment with Dr. Bethea when the 
record Clearly indicates that the carrier denied the claim and benefits were cancelled? 

18. Did the Commissioner err in failing to award the compensability of all body parts injured 
in this accident to include but not be limited to the neck, both shoulders/upper 
extremities, and back? 

63 



STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF EDGEFIELD ) 

BERNARD LEE, ) 
) 

Claimant, ) 
) 

vs. ) 
) 

BONDEX, ) 
) 

EmployerlDefendant. ) 
) 

BEFORE THE 
SOUTH CAROLINA WORKERS' 
COMPENSATION COMMISSION 

W.C.C. File No. 0906951 

CERTIFICATE OF SERVICE BY MAIL 

The undersigned employee of Mickle & Bass, LLC does hereby certify that she has 

served a copy of the below referenced document(s) in the above captioned case on the below 

referenced individuals, entity, employer/carrier by depositing the same by first class postage in 

the United States mail on the l z..-tt-day of January, 2011. 

Documents served: Form 30 

Parties served: 

Ms. Virginia Crocker 
Judicial Director 
SC Workers' Compensation Commission 
P. O. Box 1715 
Columbia, South Carolina 29202-1715 

E. Ros Huff, Jr., Esquire 
Huff Law Finn, LLC 
P.O. Box 1935 
Irmo, SC 29063 

Columbia, South Carolina 
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South Carolina Workers' Compensation Commission 
P.o. Box 1715 .1612 Marion Street 

WCC File # .:..09::...:0:.:::6~9.::..51=--_____ _ 

CalTier File # ::..56.::..4:.:::5:.::.5..:.:12::.:8::.::2~ ___ . 
Columbia, South Carolina 29202-1715 Carrier Code # .:..3.:,.72=-_______ _ 
(803) 737-5700 Employer FEIN 

Bernard Lee 251-45·2204 Southern Felt d/b/a Bondex 
Claimant's Name SSN Employer's Name 

172 Old Cherokee Indian Road Graniteville SC 29829 1695 Edgefield Road N Olth Augusta SC 29860 
Address City State lip Address Cily Slotc Zip 
803-663-0560 803-663-6693 Great American Alliancc Insurancc 
Home Phone Work Phone Insur;mcc Calrier 

E. Ros Ht::.::lf.:.>..f,;:.:JIc.:...·. __________ ~(8:.::0::,,3):,.::2:.::.5=-2-.::.22::.:3:..::2~---
Preparer's Name Phone 1/ 

The date of injury reported on the From 12A is: 06/02/09 
Check applicable section{s). Thc employer's rcprcscntative rcquests a hcaring to: 
o I. Stop payment of compcnsation. Compensation payments are current as of and shall continue unti I 

date 

othelwise ordered or until a Form 17 is signed by the claimant. A Form 17 was offered and refused on 

The basis of the stop payment hearing is (check one): 
o (a) The authorized health care provider states the claimant has reached maximum medical improvement. 
o (b) The authorized health care provider states the claimant is able to return to the same or other suitab Ie job and has 

assigiled an impairment rating, if any, and the same or suitable job has been offered to the claimant. 
o (c) The authorized health care provider states the claimant is unable to return to the same or other suitable job and has 

assigned an impairment rating, if any. 
o II. Terminate tcmporar'y compensation suspended pCI' R.67-S0S. Date suspended: 

The basis for suspension of benefits is (check one): 
o (a) The claimant refuses medical treatment. 
o (b) The employer states the claimant is working, has worked for at least fifteen calendar days, and the claimant 

refuses to sign the Form 17. Requesting: 0 Informal Conference 0 Hearing 

To be 
l8J III. Pay compensation in the amOllnt of $ determined, based on the following grounds: 5% impairment to the spine 

by W. Daniel Westerkam, MD on 6/15/10. 

o IV. Request Credit for overpayment of tempOl'ary compensation. 

date 

o V. Reduce Payment of compensation from $ _____ .....,-_to $ ---;------, based on the following grounds: 

Compensation payments are current as of and shall continue until otherwise ordered or until a 
-------d~n-Ic------

FOfm 17 is signed by the claimant. 

I certify that I have scrved this document pUl'suant to R.67-211 by delivering a copy to 
Mickle & Bass, LLC 930 Oakland Avenue PO Box 10751 Rock Hill, SC 29731 

Ann M. Mickle, Esguire 

On thc 

(l. 
July _--=2:.::0..:..1O=--_by ~first class postage, __ celtified mail, personal service. 

Attorney for Employer/Carrier :c:Ju~I:L)'~9..1...1 ::,20::.,1:..,:0:...-.-___ _ 
Title Date 

Huff Law Firm, Post Of Ice Box 1935, 7244 Woodrow Strect, [nno, South Carolina 29063 
Address 

The clnimanl may respond by writing the prepareI' at the address above and filing a copy of the response with the Commission's Judicial Department at tbe 
address allhe top oftbe form. Refer 10 R.67-208, R.67-21 I, R.67-505, R.67·506. and R.67-60! - R.67-616. Questions about the use of this fOlln should be 
directed to the Judicia! Depmtment at (803) 737·5675. 

wec FORM II 21 REV. DATE 3/97 21 EMPLOYER'S REQUEST FOR HEARING 
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1713/213 39\;Jd 

REHABILITATION and GERIATRIC SERVICES 
COLUM:BIA, SC . 

INDEPENDENT MEDICAL EXAMINA"flON 

PATlENT NAME: BERNARD LEE 
MR#; 

DATE OF INJURY: 06/02/2009 

SOCIAL SECURITY NUMBER: 251452204 

EMPLOYER; Bondex 

CLAIM NU1vlBER: 564551282 

DATE OF BIRTH: 04/3011980 

DATE: 06/10/2010 
RM#! 

mSTORY OF PRESENT ILLNESS: Mr. Lee is a 30-year-old gentleman who was working for Bondex 
and was attempting to position a hood along with three other gentlemen while at work on 6/02/2009. The 
hood apparently weighs anywhere between 300-700 pounds. A forklift is supposed to position the hood, 
but there apparently was SOme problem with the forklift. There was some indication that the hood struck 
the patient'$left shoulder and neck. It is unclear with what amount of force this occurred. Subsequently 
the patient complained of severe pain and was seen at the University Hospital and underwent an evaluation. 
He had x-rays which were essentially negative and was given some pain medications. The patient 
subsequently followed up at North Augusta Urg~nt Care with Dr. Broder and was started ~n physical 
therapy and given Naprosyn. Naprosyn apparently caused some drowsiness. The patient had followup 
visits with North Augusta Urgent Care. He was instructed to take Tylenol during the day and Naprosyn at 
night. The patient was placed on light duty. The patient complained of pain in the neck and shoulder 
region radiating down the ann. The patient had very limited range of motion. Notes from Sports Plus 
Physical Therapy were reviewed, as well as from North Augusta Urgent Care. The patient had open MRl 
of the shoulder which showed no tear in the rotator cuff. There was some acromioclavicular joint 
arthropathy with mild impingement and some bicipital tendonitis. The patient continued with Sports Plus 
Physical Therapy without any significant improvement and started to oomplain of some headaches, as well 
as the right shoulder hurting. Eventually the patient was referred to Columbia Orthopedic Specialists. 111e 
patient's diagnosis was impingement syndrome. The patient also was seen at Margaret Weston Community . 
Health Center by Dr. Sylva Al-Soudi. The patient was diagnosed with muscle spasm and bursitis, He also 
was seen by Dr. Shannon, who noted the patient to have pain in the shoulder and neck region and frequent 
headaches. He also had some indication of depression. The patient had an WE done by Pl.'. Charles 
Thomas and MRls of the cervica.l and thoracic spine were then ordered. The results were reviewed and 
there were no significant abnonnalities noted. The patient presents today complaining of severe pain in the 
shou.lder and arm region with very limited range of motion and wealmess. The patient does not take any 
pain medications at this point. He is no longer participating in a rehab program. He has not worked even 
light duty since 7/28/2009. 

PAST MEDICAL HISTO:RY: Significant for hypertension. 
I 

SOCIAL HISTORY: The patient denies any tobacco, alcohol or drug use, He used to smoke. 

FA1vllLY HISTORY: Noncontlibutory. 

REvmw Of SYSTEMS: The patient denies fevers, chills, night sweats, chest pain, shortness of breath, 
naUsea Or vomiting. He does occasionally have some numbness and tingling going down the arm. The 
pain is mostly in the shoulder, scapula and neck region. He occasionally has headaches. 

S9tJ BL 111017208 
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PATIENT NAME: BERNARD LEE 

l\iR#: 

INDEPENDENT MEDICAL 
EXAMINATION 

PHYSICAL EXAMINATION; 
General: The patient is 6 feet tall. He weighs 190 pounds, He is well-developed, wel1~nourished 
gentleman in no acute distress. 
HEENT; Pupils equal, l'ound and reactive to light. Extraocular movements intact. 

Page 2 

Neck Supple. There is some tenderness along the left trapezius and along the medial border of the left 
scapula and supraspinatus muscle. TIl ere is some tenderness over the left sUbacromial bursa. The right 
shoulder has full range of motion. The left shoulder can only abduct 10 degrees, flex 10 degrees. No 
intemal or external rotation noted. 
Chest: Clear to auscultation. 
Cardiac: Regular rate and rhytlnn. 
Abdomen: Soft, nontender, nondistended with positive bowel sounds. 
Neurologic: Sensation is intact through both upper extremities to light touch. DTRs are 2+ and symmetric 
at the biceps, 1 + at the brachial radialis and triceps bilaterally. Ma.nual muscle test reveals wrist extension, 
grip and triceps with 5/5 strength. The patient has no movement at the biceps or at the deltoid. The patient 
also has limited left shoulder shrug. 

IMPRESSION: This is a 30-year-old gentleman that had an injury that occurred on 6/02/2009. He has 
received appropriate medical treatment by several different physicians. The workup to date has been 
negative. To a reasonable degree of medical certainty, the patient appears to have myofascial pail'\ 
involving the left shoulder, neck and scapular region. I cannot explain the severe limited range of motion 
and weakness in the biceps and deltoid from a physiological standpoint. I think the patient should at this 
time continue a home exercise prog1'llm worldng with wall walles and range of motion, as well as 
nonsteroidal anti-inflammatories. This can be over-the-counter ibuprofen. I think the patient can return to 
·work. I would recommend that he not lift the left upper extremity above shoulder height, but he should 
have no restrictions with the right upper extremity or lower extremities. Be can sit and stand and walk a 
full eight hour day. He should not lift anything greater than 10 pounds with the left upper extremity. The 
patient appears to have an impairment based on the American Medical Association Guide to Evaluation of 
Permanent Impainnent 5th Edition, page 392, djagnostic related estimate category for the cervical spine II 
on table 15-5. Tb.is would give him a 5% spine impairment. Ethere are any questions regarding this 
recommendation or if there is additional information which may change or alter these findings, piease do 
not hesitate to call. 

W. Dan el esterkam, MD 
Physical Medicine and Rehabilitation 

WW/am1885 

dd: 06/13/201003:20 PM 
dt: 06114/201012:24 AM 
JoblD: 2590023 
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South Carolina Workers' Compensation Commission 
1612 Marion Street. Post Office Box 1715 
Columbia, South Carolina 29202-1715 
(803) 737-5739 
www.wcc.sc.gov 

we ,.e #: _0=.:9::.;0::..:6:.::9..=5..=1 _________ _ 

Carrier File ff: ~564=5~5~1~2~8:!:2'__ ________ _ 

Carrier Code #: 
Employer FEIN #: _____________ _ 

Claimant's Name: Bernard Lee SSN; 251-45-2204 Employer's Name: Southern Felt d/b/a Bondex 

Address: 172 Old Cherokee Indian Road Address: 2 Maxwell Drive 

City: Graniteville State: ~ Zip: 29829 
City: Trenton State: ~ Zip: 299860 

Home Phone: 803-663·0560 Work Phone: 

Date of Injury: -"!16/.!::2/'-"0:.-;:.9 ________ _ Insurance Carrier: 
Great American 
Insurance 

Preparer's Name: -=.E.:....:R"'o:.::S...:.H:.::u""'ffr..;r J""r:.... ____ _ Law Firm: Huff Law Firm, LLC Preparer's Phone #: ( 803) 252-2232 

Date of Injury or Illness: -7'6/-=2!,-,,0~9_-;--:-__ 
Complete each Information blank. Specify clearly when contentions are admitted In part and denied In part. The employer/carrier in 
answer to the claim, respectfully shows: 

1. It is Denied the employee sustained an Injury or Illness on or about the date set forth In the Form 50. The reasons for denial are: 
Admit an Incidlent but deny injury and demand proof as to nature and extent of Injuries. 

2. It is Admitted both the employer and employee were subject to the Workers' Compensation Act at the time in question. The reasons for denial are: 

3. It is Admitted the relationship of employer and employee existed at the time in question. The reasons for denial are: 

4. It is Admitted at the time in question the employee was performing services arising out of and In the course of employment. The reasons for 
denial are: 

5. It is Admitted notice of Injury was given the employer. The reasons for denial are: 

6. It is Denied the employee Needs lIs Entitled to Additional medical care as a result of injury or illness. The reasons for denial are: 
this Issue to be determined by SCWCC. 

7. It Is Denied the employee is entitled to temporary total disability for the period(s) of : 
Form 50 is insufficient to admit and demand proof. Form 50 only requests an accounting and does not specifically set forth dates claimant is entitled 
toTTO. 

8. It is Denied the employee is permanently disabled. The reasons for denial are: 

9. It is Admitted / Denied the employee has serious disfigurement. 

10. It is contended that an average weekly wage of $ --",S~6.!o/.8.!.!.!6~1 __ _ applies, according to attached Form 20 as provided by law. 

11. Further contentions, grounds of defense, or unusual aspects are: At this time no affirmative defenses are known, however, the defendants 
reserve the right to amend and raise any and all defenses once discovered. 

12. Estimated time needed for hearing: -,3~QLJmL!..!.!!Jin!,!,!u>ste:;!.5 ______________________________ _ 

I certify I have served this document pursuant to R.67-212 by delivering a copy to: 

Name: Ann Mickle, Esquire 

s LLC 930 Oakland Avenue PO Box 10751, Rock Hill, SC, 29731 _ 
o first class mall 0 personal service 0 certified mail t8J electronic mall 

I,.afWftrCQiIf·ate ~nd true to the best of my knowledge. 

~: ~ for Employer/Carrier roshuff@colalaw.com March 17, 2010 
Pre arer's 51 ture TItle Email Date 
Refer to R. -204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission's Judicial 
Department. Pursuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form. 

wee Form # 51 
Revised 9/07 51 Employer's Answer to Request for Hearing 
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I ,~ .. 
.' ... 

930 'Oak!~ndAveriue "'" . 
Rock;HiU; S'C{:'29730 
803-98()"0083 
803-328·2525 (fax) 

. "1 n ~:8randin . Street ...• '. 9 .. " 
Columbla,'SC;29201 
803-929-0029 
803-929-1024 (fax) 

1039 44th Avenue North 
SUite 102 
Myrtle Beach, SC, 29577 
843·839-2501 
843-839-2507 (fax) 

Mr. Virginia Crocker 
Judicial Director 

February 16,2010 

Sc Workers' Compensation Commission 
P.O. Box 1715 
Columbia, South Carolina 29202-1715 

Re: Bernard Lee v. Bom/ex 
Our file: WC2009-252 RH 
SCWCC /ile: 0906951 
Hearing Requested: Ye.~ 

Dear Ms. Crocker: 

Ann McCrowey Mickle~ 
J. Alan 8ass* 

Tyler A. Bathrick 
Gretchen Rogers 

Enclosed find the original and one copy of the Form 50 in the above referenced case 
that I am flUng with the Commission and serving upon E. Ros Huff, Esquire with a certificate 
of service by mail. Please note that we are requesting n h~Qring in this matter. Oy copy of 
this letter, J am also advising my client of the same. I have. also enclosed our check iri the 
amount of $25.00 to cover the filing fee. 

Please return a filed copy of this document in the self addressed stamped envelope 
provided for your convenience. If you have any questions in these regards, please do not 
hesitate to contact me. With kindest personal regards, I am, 

AMMlemw 
Enclosures 

Very truly yours, 

MICKLE & BASS, LLC. 

cc: E. Ros Huff, Esquire ~ 
MI". Bernard Lee 

""former SC Workers' Compensation CommiSSioner 
www.MickleAndBass.com 

Wednesday, February 17,2010 (4),max 
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wce File #: _9~9~06~9~5~1 __ _ 
SC Workers' Compensation Commission 
1612 Marlon Street 

Carlier File #: 

Post Office IJox 1715 . ~mer~e#: __________ . _______ ~ 

. Columbia, South Carolina 29202-1715 Employer FEIN #: ____________ _ 

Oalmant's Name: ""',::;Be:.:;iTI;.:,::a",,rd:;.,:L:.::e,;:.e _. ___ _ SSN: 251-45-2204 Employer's Name: Bondex 

Address: 172 O/dcherokeetndlan Road ______________ _ Addre.ss: 2 Maxwell Drive 

City: Granltelillie State: ~ Zip: 29829 City: Trenton State: ~ Zip: __ _ 

Home Phone: ( 803) 663· 0560 Work Phone: Insurance Clrricr: Great AmerlcM Alliance Ins. Co. 

Preparers Name: Ann MCCrowey Mickie law Firm: Mickle & Bass, LLC Preparer's Phone #: (B03) 980 - 0083 

Complete eath InfoMnation blank. To request a hearing, check Box 13b, Indicate the kinds of benefits claimed by checking the box(es) at 
Lines 6, 7, 8, and 9, and file this form In duplicate. 

A daim for workers' compensatIon ~neflts 1$1 made based on tho following gro\utds; Ditta of Injury or Illness: ~ 

181 Injury 0 Illness 0 Repetitive Trauma 
'~~la •. Th~ cfallriili:1t:sustall'led an IhjUiy to neck, left5bQuld!!r. left atDi and whole solne (cervical, thoracic, lawer back) With radiating oaln (Part(s) or Body 

'.' riljYr'eatOfj6.:2iQ9(month/day/vear) In I!dgelleld county, state of South Carolina. 
lb. Body part(s) affected are: neels. left shoukler, left arm and upper, lOwer. mid back with riW.l~1ln9..p'aln. 

Briefly describe how the accident occurred: Instructed to lift 4QO Ib pl& af equipment. 
2. Both the dalmant and the employer were subject to the South carolina Workers' Compensation Act at the time of the injury. 
3. The relationship of employer and employee existed at the time of the Injury. 
4. At the tlme of the Injury the dalmant was performIng servIces arislng out of and In the course of employment. 
5. Notice of the acddentallnjury was given to the Employer on ~ (month/day/year) In the following manner: ~gUy. 

tsI 6. Due to InJUry, l11e dalmant Is in need of (check. one): 
o (a) medical examination and treatment for: ___ _ 

[81 (b) additional medical examination for treatment for: See lea} smd (b) 
181 7. Oue w Injury, the dalmant requests temporary total benefits because of lost compensable tillle from work and wages for the period of: (claimant request 

an a,mJotlnq) 

181 8. Due to the Injury, the Oalmant had permanent disability of the following nature and extent (check one): 
181 (l) Gcn.eral Disability; 181 Total IZI (2) Specific Disability: 181 Total 

181 (3) Wage Loss 0 Partial 0 Partial 
o 9. Due to the Injury, the Oalmant has a sertous bodily dlstlgurement consisting of: _____ _ 

lOa. At the time of the Injury, the Qoimant WClS pilld weekly wages of (.Cl~lmant requests II Form 20), and demands accounting of days worked and wages 
earned as provided by law. 

lOb. Give names and addresses of all employers for whom the Oalmant has worked since the date of the accident: ~ 
11a. Further grounds or unusual aspects of claim: __________ _ 

!lb. Ust names and addresses of all physicians or oth-er medical speclaltles who have seen or treated the Oaimant as a result of the accident: UOjversJty 
HQSPltaf. ,13SQWalton Way, Augusta. GA a0901: Dr. Jeffrey Broder. North Augyga Urgent care. 1201 W.AY~oue. N, Augusta, SC 29841: prTames 
eetI$,:CO!umbli CrthooaedlCS $J>eCIS!IIs1s. 1301 Taylor Street. Suite 3=0. Columbia. SC 29202: AIken ReolooatMedlcal CentelA, J02 University !?arlwr!S'i, 
rNl¢!l;$C29@lj $',Qor1s Plus Physical TIreraov, 170 UnIVersity ParkWay. Aiken. SC mOli Or. Sylva AI·SouQi. Margaret J. Weston CQlDmunlty tlftSlttll 
centers. 121.1 Uh&erslty lane, Aiken, SC 29801; Dr. TImothy Shanooo, ~rollna M\lsculOskeletal InstitUt.~11.Q Unlyerslty Par1<way, SUite 1000, Aiken, 
SC 298Q1; UillYerslty Coen MRt. 3610 Whet1er Road, Augusta, GA 3Q909, 

ltc, To the best of your knowledge, did you have any prior permanent disability: DOnE! known ;tt this tims:. If ves, dezcribe: ___ . __ _ 

12. Appropriate benefits as provided 10 the Act for the above grounds and other relief as the Workers' Compensation CommiSSion may direct as just 
and proper. 

o 13a. I am filing a dalm. I am not requesting a hearing at this time. 
tsI 13b, I am requesting a hearing. A $25 fee Is required. 

14~ EstImate<! time needed for hearing: 30 minutes 
I Verify the contents of th accurate and true to the best of my knowledge. 

Attorney for Claimant 
l1tle 

aOOlcl<le@mlgsleandbass.<:Qm 
Email 

Refer to R.67-204 thrOughR.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission's Oalms ~ 
Department. . . 

wee Fonn # $0'.. . . 50' Employee's Notice of Claim anCl ee, 
Revised 9/07 Request for Hearing 

Wednesday. February 17. 2010 (4).max 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF EDGEFIELD ) 

vs. 

BONDEX. 

Claimant, 

) 
) 
) 
) 
) 
) 
) 
) 

EmployerlDefendal1t. ) 

-----------------------) 

BEFORE THE 
SOUTH CAROLINA WORKERS' 
COMPENSATION COMMISSION 

W.C.C. File No. 0906951 

CERTIFICATE OF SERVICE BY MAIL 

The undersigned employee' of Mickle & Bass, LLC does hereby certify that she has 

served a copy of the below referenced document(s) in the above captioned case on the below 

referenced individuals, entity, em~er/carrier by depositing the same by first class postage in 

the United States mail on the / ft aay of February, 20] O .. 

Docllmenn' served: FORM 50 

Parties .!lierved: 

Ms. Virginia Crocker 
Judicial Director 
SC Workers' Compensation Commission 
P. O. Box 1715 
Columbia, South Carolina 29202-1715 

<.R RosHuff, Jr., Esquire 
Huff Law Firm, LLC 
P.O. Box 1935 
Inno, SC 29063 

Rock Hill, South Carolina 

[ko~ 
Erm M. -Wiedel 

Wednesday, February 17. 2010 (4).max 
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South Carolina Workers' Compensation Commission 
1612 Marion Street. Post Office Box 1715 
Columbia, South Carolina 29202-1715 

/ wec""" #: 0906951 

Carrier File #: 564551282 

Carrier Code it: 
(803) 737-5739 
www.wec.se.gov 

Employer FEIN It: ____________ _ 

Claimant's Name: Bernard Lee SSN: 251-45-2204 Employer's Name: Southern Felt d/b/a Bonder. 

Address: 172 Old Cherokee Indian Road Address: 2 Maxwell Drive 

City: Graniteville State: SC Zip: 29829 
City: Trento,c..n'--______ _ State: 2L.. Zip: 299860 

Home Phone: 803-663-0560 Work Phone: 

Date of Injury: 6/2/09 

Preparer's Name: E. Ros Huff, Jr. 

Insurance Carrier: 
Great American 
Insurance 

Law Firm: Huff Law Firm, LLC Preparer's Phone #: ( 803) 252-2232 

Date of.Injury or Illness: ~6/'-"2:L./0::c;9~_,__--­
Complete each information blank. Specify clearly when contentions are admitted in part and denied in part. The employer/carrier in 
answer to the claim, respectfully shows: 

1. It is Denied the employee sustained an injury or illness on or about the date set forth in the Form 50. The reasons for denial are: 
Admit an incidient but deny injury and demand proof as to nature and extent of injuries. 

2. It is Admitted both the employer and employee were subject to the Workers' Compensation Act at the time in question. The reasons for denial are: 

3. It is Admitted the relationship of employer and employee existed at the time in question. The reasons for denial are: 

4. It is Admitted at the time in question the employee was performing services arising out of and in the course of employment. The reasons for 
denial are: 

5. It is Admitted notice of injury was given the employer. The reasons for denial are: 

6. It is Denied the employee Needs / Is Entitled to Additional medical care as a result of injury or illness. The reasons for denial are: 
This issue to be determined by SCWCc. 

7. It is Denied the employee is entitled to temporary total disability for the period(s) of : 
Form 50 is insufficient to admit and demand proof. 

8. It is Denied the employee is permanently disabled. The reasons for denial are: 

9. It is Admitted / Denied the emp:oyee has serious disfigurement. 

10. It is contended that an average weekly wage of $ ___ _ applies, according to attached Form 20 as provided by law. 

11. Further contentions, grounds of defense, or unusual aspects are: At this time no affirmative defenses are known, however, the defendants 
reserve the right to amend and raise any and all defenses once discovered. 

12. Estimated time needed for hearing: -,3",QLJm!.!.!.ll.in!.l.lu~te~s _______________________________ _ 

I certify I have served this document pursuant to R.67-212 by delivering a copy to: 

Name: Tyler Bathr',::ic::ckL' =.Es=:oc~lu~ir",,-e _________________________________ . 

?'3/'~ 
Date 

wee Form # 51 
Revised 9/07 51 Employer's Answer to Request for Hearing 
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MICKLE & BASS, LLC. 
Ann MIckIe J. Alan Boss 

former S. C. Workers' Compensation 
Commissioner 

1996-2002 

Former S. C. Workers' Compensation 
Commissioner 

COLOMBIA: 
IU6 BLANDING STREr:T 
g." Fl.()OR 

COI..UMBIA. SC !.lOllO) 
(80S) 929·0OSlV 

Rdti(H1LL: 
. 930 OAKLAND AVENUE 
P.O. BOX 10761 
ROCK UILL, SC !l97:l1 
(803) 98(}-0088 
(1103) SIl8-!l5~5 FAX 

July 30, 2009 

2002 - 2008 Associates: 
Tyler Bathrick 

MYRlbERE4£;G 
109944'" A veNU~: NORTH 
SUITE 109 
M¥llTl.E BEACII, SC 29677 

(IHS) 839-2601 
(6-1·8) 859-11~0'7 FIIX 

Rep(I'to: Rock Hill office 

The Honorable Virginia L. Crocker 
.. ~ " JudiciaLDirector 

. 'SCW~rkets' Compensation Commission 
P.O.Box 1715 
Columbia, South Carolina 29202-1715 

Re: Bernard Lee v. Bondex 
Ollr file: WC2009·252 RH 
SCWCC file: 0906951 
Hearing Requested! Yes 

Dear Ms. Crocker: 

Enclosed find the original and one copy of a form 50 in the above~referenccd 
case that I am filing with the Commission and serving upon E. Ros Huff, Esquire with a 
certificale of service by mail. Please note that we are requestillg a hearing in this matter. 
By copy of this letter, I am also advising my client of the same. I have also enclosed our 
check in the amount of $25.00 to cover the filing fee. 

Please return a filed copy of this document in the provided self addressed 
; envelope for our records. If you have any questions in these regards, please do not 
< hesitate to contact me. With kindest personal regards, I remain, 

AMM/emw 
Enclosure: Form 50 
cc: E. Ros Huff, Esquire 

Mr. Bernard Lee, Esquire 

Yours very truly, 

MICKLE & B~SS' LLC. , ! I 
By: -1t~ ~;J. 'c!LllfL 

AlmM~icklr 

-------_._---.-_._------ .. ------.. ---.. -.. --.-................................... -.. -._ ...................... -.......... - .................... -.-........ ---- 73 
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wee File #: _!!~..Q.~~~L._ .. _._ 
SC Workers' Compensation Commission 
1612 Marion Street 

Caflier File If; . ___ ... _._. __ . ,------_._-' 
Post Office Box 1715 Carrier Code f!:: 

Columbia, South Carolina 29202-1715 Employer FEIN #: ___________________ _ 

aalm~nt'sNani:e: Bernard lee SSN; 251-45-2204 . Employer's Name: Bondex 

Address: ' '172 Ok! cnerol<ee Indian Road Address: l Maxwell Drive 

ciiy:-""-Granlteville state: .~ Zip: 29829· Oty; Trenton State: _?f ... _ Zip: 

Home Phone: ( 803) 663· 0560 Work Phone: Insurance Carrier: Great American Alliance Ins. Co. --------_._-----_._--_._ .... 
Preparer's Name: Ann McCrow~y.Mldde' Law Firm: Mickle & Bass, LLC Preparer's Phone #: ( 803) 980· 0083 

--.~---.. ~- -----_ .. __ ... -- ---.. -

Complete eadt,1 " . (lntilank. To request a hearing, check Box 13b, Indicate the kinds of benefits claimed bV checking the box(es) at 
LInes ~!.,7AJt'a1f' .·sridflfe thIs form In duplicate. ' 

!:~'~'alritfor workers' compensation benefits I, modo ba1ted on t.he following grounds; Date of Injury or Illness; U::Q2 
t8l Injury 0 Illness 0 Repetitive Trauma 

1a. The claimant sustained an Injury to neck, left shoulder, left arm and upper, lower, mid ba~mtf1udlating . .Rmn (Part(s) or Body Injured) on §.:1_:..Q2 
(month/dayjyear) In Edgefield county. state of South Carolina.. . 

ii~"?;~·;i~:. "ib:?;8Od~j~rt(s):~:ffeaed:afe:rnick,'eft shoulder, left ann aOdUpoer, lower, mid back with raglating oaln, 
f:'r' BrleflVd~ribti:h~v the accident occurred: attempting to lift 400 lb. plece of metal machine, 

2. Both the dalmant and the employer were subject to the South carOlina Workers' Compensation Act at the time of the injury, 
3. The relationship of employer and employee existed at the time of the injury, 

4. At the time of the injury the claimant was performing services ariSing out of and In the course of employment. 
5. Notice of the acddentallnJury was given to the Employer on llQ2 (month/day/year) in the following manner: ~ 

181 6. Due to injury, the claimant is In need of (check one): 
o (a) medical examlna~on and treatment for: ___ _ 

I8l (b) additional medical examination for treatment for: ~a) and (b) 

I8l 7. Due to Injury, the daimant requests temporary total benefits because of lost compensable time from work and wages for the period of: (cfalmant re<;M:S! 
an accountiQg) 

o 8. Due to the Injury, the Caimant had permanent disability of the following nature and extent (check one): 
o (1) General Disability: 0 Total 0 (2) Specific DIsability: 0 Total 
o (3) Wage Loss 0 Partial 0 Partial 

o 9. Due to the Injury, the aalmant has a serious bodily disfigurement consisting of: •. ____ _ 

lOa, At the tlme of tt1e inJury, the Claimant was paid weekly wages of (Qalmant regu~~ a Form 20), and demands accounting of days worked and wages 
earned as provided by law. 

lOb. Give names and addresses of all employers for whom the Oaimant has worked since the date of the accident: ~ 
iii!. furtht!r yrOUlld:; or unusual aspects or claim: 

llb. list names and addresses of aU physicians or other medical specialties who have seen or treated the Claimant as a result of the accident; £i.~ 
Urgent care. 12Q1 W. Avenue. N. Augusta, SC 29841: University Hospital. 1350 Wa!tQ[1-.W~.f.lli9.\lS.@ ... ~O~t;J.)rJ.l!!!lli~I!Iilll!&.CQ!Jm1_p..lg 

.,,"', OrttlOpsedlcsSpedaJISI:s;13Ql Iayjrlmt,~Sltite_3:o. ... CQllJ.mbla SC29202 . 
ire;: Tifth~i9est of YOUrikMWledge,' dId '10& tiaVeany Jj!1or permailent:dISablilty: none known at this time If yes, desoibe: ____ _ 

12.' ApproPriate benefits as provided In the Act for the above groundsalid other relief as the Workers' Compensation Commission may direct as just 
and proper. 

[] 133;. I. am filing 8 claIm. I am not requesting a hearlng at this time. 
I8l 131>. i am requesting a healing. A $25 fee Is required. 

14. EstJmated tlme needed for hearing: 30 m!ny~ 

1 verify the contents of this fo a accurate and true to the best of my knowledge. 

~w~mruQr.C!/;limilnt aml~C;SA::/)m 
Email 

~ 
Date 

Refer to R.67-Z04 through R.67-210 and R.67-601 through R,67-615. Questions about the use of this form may be directed to the Commission's Oaims 
Dep¢rtment, 

WC~ Form # 50 50 Employee's Notice of Claim and{~J 
ReVIsal 9/07 Request fo, ~~l~ 

t()\l\\~ 
........ ------------------------... ---.. -.-.. ----.. --- -..... " ... -.... ,,- -- .... - .. -....... -.. -.. ---- 74 
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STATE OF SOUTH CAROLINA ) 

) 
COUNTY OF EDGEFIELD ) 

" . '.;-". ~"" ,; ." . ' 

BEFORE THE 
SOUTH CAROLINA WORKERS' 

, COMPENSATION COMMISSION 

'BERNARDLEB~ )' "'w.e.c. File No. 0906951 
) 

(;lai013Ult, ) 
) 

VS. ) CERTIFICATE OF SERVICE BY MAIL 
) 

. BONDEX, ) 
) 

Employer/Defendant. ) 
) 

The' undei'sig~ed employee of Mickle & Bass, LLe does, hereby certify that she has 

served a copy of the below referenced document(s) in the above captioned case on the below 

referenced individuals, entity, e01ployer/carrier by depositing the same by first class postage in 
$-

the United States mail on them day of July, 2009. 

Documeltts served: FORM 50 

Parties served: 

Ms. Virginia {;rocker 
Judicial Director 
SC Workers' COO1pensation Com01ission 
P. O. Box 1715 

-Columbia, South Carolina 29202-1715 

E. Ros Huff, Jr., Esquire 
" ""',' < ·:~9tf:t,o...y;F:imi;\ LLC ' " 

P;O.Bhx~ 1935 
Irmo,'SC 29063 

~:U02c4IJ 
Erin M. Wiedel 

Rock Hill, South Carolina 

1.....-_______________________ " _" 
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BERNARD D. 

VS. 

STATE OF SOUTH CAROLINA 
WORKERS' COMPENSATION COMMISSION 

CASE NUMBER - 0906951 

LEE, ) 
) 

CLAIMANT, ) FULL COMMISSION 
) 

) HEARING BEFORE 
), 

BONDEX, INC. , ) PANEL B 
) 

EMPLOYER, ) 
) 

GREAT AMERICAN ALLIANCE ) 

INSURANCE COMPANY, ) 

) 

CARRIER, ) ce~l?~ ) 

DEFENDANTS. ) 
} 

WORKERS' COMPENSATION.COMMISSION HEARING TAKEN 

BEFORE NADINE A. GARRETT, A NOTARY PUBLIC IN AND FOR 

THE STATE OF SOUTH CAROLINA, COMMENGING AT THE HOUR OF 

2:48 PM ON MAY 16, 2011, AT SOUTH CAROLINA WORKERS' 

COMPENSATION COMMISSION, 1333 MAIN STREET, COLUMBIA, 

.sOUTH CAROLINA. 

NADINE A. GARRETT 
COURT REPORTER 

POST OFFICE BOX 1205 
IRMO, SOUTH CAROLINA 29063 

803-834-3410 
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APPEAnNCES 

FOR 'rHE APPELLANT/CLAIMANT 
ANN MCCROWEY MICKLE, ESQUIRE 

MICKLE & BASS, LLC 
1116 BLANDING STREET, SECOND FLOOR 

COLUMBIA, SC 29201 
(803) 929-0029 

FOR 'rHE RESPONDENT/CARRIER 
E. ROS HUFF, JR., ESQUIRE 

HUFF LAW FIRM, LLC 
POST OFFICE BOX 1935 

IRMO, SOUTH CAROLINA 29063 
(803)252-2232 
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COURT REPORTER: Today's date is May 16, 2011. 

This is South Carolina Workers' Compensation Case No. 

0906951. This is the case of Bernard Lee versus 

Bondex, Inc. And Great American Alliance Insurance 

Company is the Carrier. 

The Appellate is the Claimant, represented by 

Attorney Ann Mickle. The Respondent is represented by 

Attorney Ros Huff. 

Each side is allowed ten minutes for·oral 

argument and the Appellant three minutes three minutes 

in reply. You are requested to argue the grounds of 

exception and stay within the record. 

COMMISSIONER WILLIAMS: Ms. Mickle. 

MS. MICKLE: May it please the Court, Your Honor. 

These are the documents that I'll be referencing from 

the Commission file. 

COMMISSIONER ROCHE: Thank you. 

MS. MICKLE: You are welcome. May it please the 

Court, Your Honors. Ann Mickle on behalf of the 

Claimant, Bernard Lee in this case. 

I am here because I am baffled, q~ite frankly, by 

the decision in this case as I do not believe that 

it's based on the evidentiary record. And that's what 

I'd like to review with you, the evidentiary record. 
I 

But in order to do that and to obtain some sense of 

NADINE A. GARRETT 
COURT REPORTER 

803-834-3410 

78 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

" 
18 

i 

19 

20 

" .; 21 
: 

~ <' 22 

23 

" 24 

25 

clarity in terms of understanding the decision, I'm 

going to set it up. 

The Claimant was there represented - Mr. Lee was 

there represented by me. Actually, we were in this 

room. The Defendants were represented by Mr. Huff. 

His r~preserita~ive at the table was Ms. Napier, which 

becomes important later. We had one witness. We 

called' one witness, the Claimant. They called one 

witness, the Claimant's superviso~. And then the 

fourth person I think that was in the room was 

Mr. Steve Anthony, the adjustor, who remained in the 

room throughout the entire preceding. 

This, to me, was a pretty straightforward 

Workers' Compensation case. The Claimant was injured 

on June 2, 2009. At the time he was working for 

Bondex. He came in I believe on the second shift, 

4 

which starts at 8:00 at night. They were reassembling 

a machine that had been torn apart by the previous 

shift. The hood on the machine ~ there weren't many 

women that worked in this plant because all of the 

labor was heavy. You've got some pictures in the file 

of the machine that I'm talking about. It ran the 

length of this building. But the part that theY,were 

working on had a hood that was almost the size of this 

ceiling. And they were using a forklift to maneuver 
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the hood in place and attach it to the number three, I 

2 think, card machine. 

3 My client, together with three of his coworkers, 

4 were trying to attach the hood by maneuvering it while 

5 the forklift you was carrying, you know, the majority 

6 of the weight. My client testified that the forklift 

7 was malfunctioning, that the hydraulic fluid was 

8 squirting out of it and was causing the hood to go up 

9 and down. And so, he and the other workers were 

10 taking the weight of this forklift - I'm sorry, the 

11 hood, which by testimony there was a range of 500, 800 

12 

13 

1500, 2000. pounds. Nobody knew, but that's where you 

got the picture in there of the hood of how much this 

14 thing weighed. I sUbpoenaed the records. The records 

15 did show that the hydraulic 1ift was malfunctioning, 

16 that it was repaired, that it cost $1350 or something 

17 to repair it and the dates matched up. And so, he 

18 testified that he reported that his shoulder, neck, 

19 back, mainly his left shoulder were injured while they 

20 were doing this maneuver. 

21 If you·will turn to the third page of our 

22 exhibits, you will see the accident report. He 

23 properly reported the accident, as he's required to 

24 do, to the supervisor, who was the only other witness 

25 who testified, Lowell Simpkins. Lowell Simpkins gave 
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him - and you noted on the treatment, it says, "I gave 

him Goody Powder, rub with this stuff, this 

Biofreeze." He gave him packs of that. He also says 

he sent him to the hospital at 1:45 a.m. So, there is 

a proper accident report. 

We get to the emergency room department. The 

things that we look for, indicia credibility, did 'he 

report it at the emergency room that he was injured on 

the job. "Patient states that a hood from a machine 

fell and hit his left shoulder." That's highlighted. 

On down the page, "Patient was struck by a hood." 

That's highlighted. He was treated in the emergency 

room for the left shoulder,and the injuries that he 

sustained that were reported in the accident report. 

The employer then authorizes Dr. Broder, that's 

North Augusta Urgent Care. I've included that report. 

This is the report of the first visit. Company 

contact called. They authorized the treatment for the 

left arm injury. Second page is the doctor's 

handwritten notes. "Injured left arm Wednesday at 

work." The treatment recommendations are made. He 

sends him to therapy. He gets no better. Then the 

Carrier authorizes - he authorizes Dr. Bethea. 

Dr. Bethea takes a history ?gain, work related at 

work June 2, which he injured his left shoulder, his 
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neck and his lower back. Dr. Bethea, who says he was 

kindly sent here for a consultation, made some 

recommendations to include on the following page -

well,' his impression was impingement syndrome, left 

shoulder, neck and back pain. We're moving right 

along. He also recommends that he continue with 

physical therapy for the left shoulder. He also gives 

him restrictions. It is at that point in the case 

that the Carrier just denies the claim. 

I then file for a hearing. While we are waiting 

on the hearing, Claimant continues to work. He works 

up until August 18, 2009, which is the form that you 

see here. While he continues to work, he is getting 

treatment on his own through the - I think it's called 

the Margaret J. Weston Community Health Center. He 

goes to Margaret J. Weston, then he's referred to 

Dr. Ty Carter. And he starts getting treatment on .his 

own. He gets this restriction from Dr. Carter, which 

includes - you see the restrictions regarding lifting. 

But it also includes a restriction regarding operating 

hazardous equipment. He takes that restriction in to 

Ms. Napier, who is sitting at the table with the 

Defendants as their employer rep. Ms. Napier then 

says to him, "Let me talk to the vice president of the 

company. With this restriction I'm not sure that we 
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1 can accommodate you." I've got pages in the 

2 transcript, which I have also included here where 

3 there was nobody - Ms. Napier never refuted this 

4 conversation. 

5 So, he goes out of work per Ms. Napier's 

.6 recommendations.· He continues to treat. We are 

7 waiting on a hearing. Dr. Broder of North Augusta had 

8 already ordered an MRI. Stiangely enough it was an 

9 open MRI. My argument is - and even that open MRI, 

10 he's not overweight, he's about 5'11". His weight is 

11 also in the record, maybe 150 pounds, 160. No reason 

12 really for an open MRI. But it's in the File. It's 

13 ordered by Dr. Broder, their company doctor. It shows 

14 impingement. 

15 We move right along and we are moving towards a 

16 hearing. At the same time he's going on his own to 

17 Community Health Center. They see open MRI, a guy 

18 that's still having serious problems with the left. 

19 They note \\Patient is not claustrophobic. Why are we 

20 doing this open MRI?" They also suggest on the next 

21 page \\MRI should be with contrast." 

22 So, we get to a hearing. This has a large 

23 procedural history. The first hearing is with 

24 Commissioner Lyndon. At that hearing - we actually go 

to a hearing. Commissioner Lyndon pre-tries the case. 
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As a result of that pretrial, an order is issued which 

says - a consent order, ~Oefendants agree to pay $5000 

and they also agree to provide the MR1s that were 

recommended by" - they got an 1ME after Dr. Bethea. 

They got an 1ME by a Dr. Charles Thomas. That 1ME 

said, "We need some more diagnostic MRI's to the low 

back and to the neck." Made some recommendations 

about the shoulder. Never once was compensability 

called into question, causation called into question. 

That's their report, their IME. It's in-the file. 

9 

So, we get this consent order. They are then required 

to provide the MR1. They do after we do another Form 

40, sort of forcing the issue after we have an order. 

We then come back to, for the first time, try to 

the case with Commissioner Wilkerson. ' One of the 

requests that I was making with Commissioner Wilkerson 

is for this MRI with contrast among other things, 

compensability, temporary total, medical, all of those 

things. But the MRI with contrast was one of the 

requests. Commissioner Wilkerson said, "Well, 

wouldn't this further define the issues? Wouldn't 

this sort of be an up or down case based on the MRI?" 

"Yes, Commissioner." The parties agree to do the MRI 

with contrast for a better picture. He's not 

claustrophobic. He's not overweight. 
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The MRI comes back and the MRI shows, no 

surprise, a labral tear consistent with the complaints 

that he's been making all year around. Now, we have a 

diagnostic tool that has confirmed a tear. The first 

MRI confirmed impingement. The second MRI confirmed a 

tear. 

Then we - after we got that back, we reconvened 

again for the hearing on the merits with Commissioner 

Wilkerson. The parties are aligned, as we just 

discussed. My client testifies, as I just mentioned 

to you.' He says that he was lifting this hood. I've 

also included the invoice on the next page from the 

hydraulic system. 

COMMISSIONER WILLIAMS: Finish that last thought. 

MS. MICKLE: And you've got the supervisor's 

transcript testimony, page 152, the hydraulic fluid, 

how it says that it was going - the hood was going up 

and down. I will go back into that when 

COMMISSIONER WILLIAMS: Okay. 

MR. HUFF: My I approach to hand my exhibits up, 

please? 

COMMISSIONER WILLIAMS: Sure. 

MR. HUFF: Ann, I'm going to leave your copies on 

your table here. 

MS. MICKLE: Thank you, Ros. 
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MR. HUFF: You are welcome •. Commissioners, if I 

could, I would start off by saying that basically what 

we had - and it was clear this is a denied claim. I 

think it went to the issue of compensability, was 

there an accident. 

I'm going to kind of jump ahead a little bit. 

There are medical questionnaires that were done by 

both parties. Some questionnaires say it's causally 

related to an accident. Other questionnaires say it's 

not causally related to the accident. There's 

multiple formS. 

In this particular case it boiled down to 

credibility. The parties asked that the Commissioner 

listen carefully to the testimony. And when he gives 

the order instruction sheet, if he would be so kind as 

to address the issue of credibility. Commissioner 

Wilkerson, who sat in on this he~ring that took about 

two and a half hours, it was a long hearing. I know 

today you all have multiple hearings and the time is 

limited. But he sat there for two and a half hours -

COMMISSIONER HUFFSTETLER: Time is not limited. 

MR. HUFF: Pardon, sir? 

COMMISSIONER HUFFSTETLER: Time is not limited. 

You get all the time you need. If you tell us that 

you need it, we will schedule it for you. 
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MR. HUFF: Yes, sir. Thank you. In this 

particular case Commissioner Wilkerson was able to 

look at the demeanor of the witnesses, the inflection 

in their voices, if there were any pauses - he could 

look at credibility. And this _is what it boils down 

to. It boiled down to credibility. Who did he 

believe? And in his order instructions he said 

specifically, "The parties want me to make a ruling on 

credibility and I'm going to. I find that the 

Claimant is not credible." He even said on one page 

of the opinion here that this accident could not 

happen the way he said it happened. It just couldn't 

happen that way. He also, unfortunately for the 

Claimant, came in front of a Commissioner that knew 

about hydraulic equipment, farm equipment. And that's 

what Wilkerson said, ~I'm not an expert in it, but I'm 

familiar with it." He heard the testimony. 

The Claimant said that this piece of equipment 

that was holding the hood - and the hood was not as 

big as this room. I would say the hood is propably 

honestly about the size of where the three of you all 

are sitting. It's about that wide and from there to 

the back of the wall and it fits down. He got a big 

huge forklift dropping it down. Then when it drops 

down, to bolt ,it down you have these holes that must 
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match up so you can put a bolt in it. So, you had 

people on each side with a rope and they were. 

shimmying it, moving it to get it to where they can 

put the bolts in it. At no time did anybody lift this 

other than the equipment. But this man said with 

three people standing within 20 or 30 feet of him that 

this hood came down, hit him between the neck and 

shoulder, and pinned him against the "piece of 

equipment for a period of time. He said what he 

called - even though he says I don't know the exact 

weight, he said it's between 1500 pounds to 2000 

pounds. There's other testimony that says 7-or 800 

pounds. But he said, "While I'm on the ladder with 

this piece of equipment on me with one hand, with 

superhuman strength, I picked it off my body"." And 

the Commissioner said, "Hrnrn.1I And the Commissioner 

even questioned him, "Are you saying that you did this 

with one hand and it was 1000, 1500 pounds? He said, 

"Yes, it was." 

Now what's also interesting, if you look at the 

medical records that I handed up to you. And it's 

under - it's on page 3 of the APAs. If you look at 

the examination that was done by the doctors 

neurologically, "Symmetric reflexes, normal strength 

and tone, good coordination, multiple skeletal, nerve 
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cervical spine exam was full range of motion, no 

boning or significant soft tissue tenderness, no 

significant muscle spasms. Skin, the skin over the 

neck is intact without evidence of laceration or 

significant abrasion. Soft tissue, the rest of the 

soft tissue exam is normal_. II There was no physical 

finding when he went to the hospital and claimed -

. anybody can claim they got hurt on the job. People do 

it all the time. Some say they got hurt on the job 

and they're really were hurt on the job. Some say 

they were hurt on the job when they were not hurt on 

the job for whatever reason. They may have a 

preexisting condition. They may need surgery. I 

don't know. 

But this Commissioner looked at all the evidence. 

The Claimant said that this piece of equipment at the 

hearing feli on him. He uses the words fell on him. 

But if you look at his Form 50, and I brought this up 

at the hearing, he says nothing about any equipment 

falling on him. The story in the Form 50 is that, 

"I'm lifting this piece of equipment.1; But at the 

hearing, "It fell on me is when I got hurt." He goes 

to the doctor and says some equipment fell on him. 

But the interesting thing is Commissioner 

Wilkerson even asked certain questions to see that he 
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was clear. And listening to the forklift driver, 

which is on page 140 through about 149, Mr. Simpkins, 

he had been there for two years, all the weight was on 

the forklift strap holding the hood. Now, the 

Claimant's testimony went both ways. He said at all 

times the forklift was holding all the weight. He 

said that. Another time he said, "No, it wasn't 

holding all the weight. We were holding all the 

weight. Me and two other men. Three of us were 

shimmying it and lifting it and moving it. All the 

weight was off the forklift.~ I think the 

Commissioner said if it weighed 1500 to 2000 pounds, 

three people couldn't move it. If it weighed 800 

pounds, could three people move it? I don't know. 

But if you are sitting there with a forklift -

and this man said, yes, I noticed later on that there 

was some - after this accident happened. You see this 

thing allegedly happened and then they went to break 

and he came back. He said, "After that I noticed that 

there was some hydraulic fluid leaking." But when 

it's leaking a little bit, doesn't mean it's not 

working. He said at all times this machine was 

working. And if it felt like it wasn't working as 

strong as it should, I just hit the gas and the gas 

keeps it working. He said this thing never fell. It 
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was never dropped. It never hit him. 

Not only that, he said, there's three men 

standing within 20 or 30 feet of him. I'm on the 

forklift. And I asked him, "Did you hear anybody 

scream or yell out like they got hurt?" It's on Page 

145. "We loweied him in place and wiggled the arms to 

get them to go into this groove to let the bolts go 

through." "At any time while you were doing that, did 

you hear any type of scream or yell from Mr. Lee that 

would indicate that the hood fell on him?" "No." 

"Did you hear anybody scream or yell out like they 

were hurt?" "No, never heard anything. They did 

their work." 

And then it boils down to credibility. Do you 

believe that he could lift that 1000 pound, 2000 pound 

hood with one hand? If it really fell on him, not 

only did it fallon him, it pinned him to the 

equipment, don't you think the man would have yelled 

out and said I need help? There's no yelling out. 

When he goes to the emergency room, there'~s nothing 

physically they can - outwardly they can find anything 

wrong with this man. 

It boils down to credibility. And this 

Commissioner sat there and heard this lengthy, I think 

it's like a 180, 200 page transcript, heard all the 
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testimony, had an opportunity to look at their 

demeanor and even asked questions. Let me see if I 

can find that one thing here. Bear with me. I think 

I can find it pretty quickly. I can't seem to find 

that part of it. But there's a part where 

Commissioner Wilkerson actually asked the questions 

and even made the comment, "It can't happen the way 

you said it happened, sir. It's just not that way.N 

So, that's basically our argument is credibility. 

If I happen to find that page number, I will at 

least, if you have no objection, let me just give you 

the page number. And I will answer any questions you 

all may have. Thank you. 

MS. MICKLE: May it please the Court, Your Honor. 

A credibility finding should never be used to justify 

a result. Credibility findings should never be used 

to justify a result. The evidence in the case should· 

be used to justify the result. 

I would ask you to go to the transcript pages 

that I handed up. His supervisor, Lowell Simpkins, 

testified about the fluid shooting out of the machine 

and that it would come down. That's page number 152. 

My client testified that they had to push, pull, 

maneuver this thing into place. The supervisor also 

testified, transcript - this is the evidence. 
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Credibility findings should be based on evidence, not 

on the result you are seeking to get. The supervisor 

also testified. 

COMMISSION-ER HUFFSTETLER: You said that three 

times. 

MS. MICKLE: Yes, sir. 

COMMISSIONER HUFFSTETLER: You seem to be saying 

that the Commissioner had an end result in mind. 

MS. MICKLE: I'm baffled. And that's why I'm -

COMMISSIONER HUFFSTETLER: You said three times 

you should not use credibility to get to a result-. 

MS. MICKLE: I believe that. 

COMMISSIONER HUFFSTETLER: You seem to be saying 

that the Commissioner had an answer in mind before he 

heard the case. Is that what you are saying? 

MS. MICKLE: No. I'm saying that credibility 

should be based on the evidence. 

18 

And the second piece of evidence that I want you, 

to base it on is the supervisor also testified that he 

had worked with· this gentleman for a year prior to 

this accident and that there were no prior shoulder 

complaints. And that's on page 171 of the transcript. 

AS it relates to - and those are evidentiary findings. 

Credibility should be based on those types of things, 

the supervisor's testimony of no prior shoulder 
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injuries, the first report of injuries, which was 

properly ma~e, all the doctors' reports, which 

indicate an injury, the second MRI, which was done 

with contrast, which shows that there was a tear, the 

hydraulic fluid, when I subpoenaed the personnel 

19 

records and I got those records showing that the thing 

was - the forklift was malfunctioning. 

What I'm asking for is a finding of 

compensability for the left shoulder, reserve the 

other body parts for further hearing. I'm asking for 

medical treatment, all causally-related medical 

treatment to be reimbursed. I'm asking for temporary 

total from August 19, 2009 to.the present based upon 

my client's testimony that Ms. Napier sent him home 

when he brought, the work excuse that I've included in 

here. Ms. Napier was here. She was the employer rep. 

She did not - she could have been called. She was not 

called. And so, the assumption is that her testimony 

would have been supportive or favorable to us. So, 

I'm asking that the temporary total start as of that 

day. And I'm asking for the surgery that has been 

recommended by multiple doctors. 

We have four doctors that have said that after 

reviewing the MRI, the second MRI, Dr. Thesing the 

radiologist said he would defer on causation and that 
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2 was in his favor. He said he would defer on causation 
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to the authorized treater. Dr. Carter said, "Yes, 

causation./I Dr. Thomas said, "Yes, causation." The 

community healthcare doctor said, "Yes, causation." 

Thank you. 

MR. HUFF: It's Page 115 and 116 of the record. 

Thank you. 

COMMISSIONER WILLIAMS: That will conclU:de this 

hearing. 

(THE HEARING CONCLUDED AT 2:12 PM.) 
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STATE OF SOUTH 'CAROLINA 
CERTIFICATE 

COUNTY OF LEXINGTON 

BE IT KNOWN THAT I TOOK THE FOREGOING 
WORKERS' COMPENSATION HEARING; 

THAT I WAS THEN AND THERE A NOTARY PUBLIC IN 
AND FOR THE STATE OF SOUTH CAROLINA-AT-LARGE; 

THE FOREGOING TRANSCRIPT REPRESENTS A TRUE, 
ACCURATE AND COMPLETE TRANSCRIPTION OF THE TESTIMONY SO 
GIVEN AT THE TIME AND PLACE AFORESAID TO THE BEST OF MY 
SKILL AND ABILITY; 

THAT I AM NOT RELAT.ED TO NOR AN EMPLOYEE OF 
ANY OF THE PARTIES HERETO, NOR A RELATIVE OR EMPLOYEE OF 
ANY ATTORNEY OR COUNSEL EMPLOYED BY THE PARTIES HERETO, 
NOR INTERESTED IN THE OUTCOME OF THIS ACTION. 

2011. 
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Compensation Hearing of Bernard D. Lee versus Bondex, 
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STIPULATIQN~ 

Commissioner wilkerson: Today's date is the 7th 

day of September, 2010. we're here in reference 

to worker's Comp file 0906951. The Employee ;s 

Bernatd Lee and his Attorney is Ann Mickle. The 

Employer on this case ;s Bondex, Incorporated, and 

their Carrier is Great American Alliance Insurance 

Company, and their Carrier -- excuse, their 

Attorney is Ros Huff. The date of the accident on 

this case is 6/2 of '09. The average weekly wage 

on this case is five sixty-eight sixty one 

($568.61) and the comp rate is three seventy-nine 

oh nine ($379.09). Let's see, we're here on a 

Form 50/51. This hearing was originally supposed 

to be heard on 8/12. we had asked that an 

additional MRI be done of this gentlemen's 

shoulder, and so we're back here today to hear the 

entire case. So, at this time, Ms. Mickle, I'll 

ask you to put your position -- your official 

position on the record. we've talked this 

morning, as well as on 8/12; so, let's get 

everything on the record before we get started 

or excuse me, now that we have gotten started. 

MS. Mickle: May it please the Court, Your Honor. 

commissioner Wilkerson: please. 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, SC 29073 

(803) 358-0515 
www.palmettoCourtReport;ng.com 

4 

100 



lilt .. ~ ~.,. 

',' ::Y-;' .;(" .. \ :'. 
'- ... 

!::~ . 
. ~,.. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ms. Mickle: Ann Mickle on behalf of Bernard Lee, 

and just as a reminder of the last time we 

convened this hearing on 8/12/10, you,indicated 

that you would probably read the medicals; so I 

passed up your copy of our APA's at that point in 

time. 

Commissioner Wilkerson~ Right. I've got both -­

I have -- I think I have both of them, actually. 

Ms. Mickle: okay: Good. Just making sure. 

Commissioner wilkerson: sure, I still have 

yes, thank you. 

MS. Mickle: Okay. 

Commissioner wilkerson: I've got them all marked 

up, so. 

Ms. Mickle: And you should also have in the file 

-- and it's a part of the commission's file and I 

think your -- you made it a part of the record in 

your opening remarks or typically you do. The 

previous O~der of commissioner Lyndon, which is in 

the file, an~ that's from the November 2nd or 3rd 

of 2009 --

commissioner wilkerson: Right. 

MS. Mickle:-- hearing. But as to the facts in 

this case, Your Honor. I represent Bernard Lee; 

he was injured in a work-relat~d accident on June 
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2nd, 2009. At that time, an accident report was 

filled out on the same day, and that's part of our 

APA submissions and you will see it on page 1 of 

our APA submissions. It's dated June 2nd, 2009, 

and signed by a supervisor by the name of Lowell. 

I can't make out the last name, but it provides 

what was the details of the accident on that 

particular machine at that time. 

Mr. Huff: His last name is simpkins. 

Ms. Mickle: For the record, ROS has indicated 

that the last name is Simpkins. 

Commissioner Wilkerson: okay. 

Ms. Mickle: But this was an aCCident, a lifting 

accident,at work and Mr. Lee will describe that 

accident. As a result of that accident, Mr. Lee 

injured his left shoulde~, his neck, his low back, 

and then he developed an over-use problem with his 

right shoulder. 

Commissioner wilkerson: Right. 

MS. Mickle: The company sent him -- he went to 
I the emergency room, which was authorized by his 

supervisor, after they filled out the accident 

report. And then he started treating with the 

company doctor, Dr. Broder. Dr. Broder ordered 

physical therapy, medication. The left shoulder 
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at the time was the primary shoulder, as indicated 

in the records. It wasn't getting any better and 

so he was referred by the company -- and you'll 

see authorizations on each of these but there are 

lines for authorizations. He was referred by the 

company to Dr. James Bethea, who I'm sure you're 

familiar with. Dr. James Bethea noted the 

problems that he was sent there for, the problems 

with his left shoulder and at that time opined in 

hls records that he felt that .there was some type 

of impingement going on in that left shoulder and, 

specifically, his finding on page 32 of the APA's 

was impingement syndrome, left shoulder. It has 

always been a left shoulder injury case, 

regardless of what the problem ultimately was, 

whether it was a tear or impingement, i"t was 

always left shoulder: He also noted the neck and 

the back pain that he was complaining of. He did 

an injection to the left shoulder, also ordered 

additional physical therapy, put him on 

restrictions of limited -- limited pushing, 

pulling, lifting, carrying with the left upper 

extremity; fifteen (15). pounds, no overhead work, 

and provided medications and a follow up 

appointment. It is at that point in time that the 
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workers' comp carrier denied the claim. Mr. Lee 

then went on his own to the Community Healthcare 

Center. At the community Healthcare Center, he 

made these same complaints and they started to 

treat him. With regard to the complaints for the 

left shoulder, they noted -- and this is Dr. 

Al-Soudi at the time, one of the doctors that was 

seeing him there, noted that he wasn't 

claustrophobic, page 56, and why an open MRI -­

and in 56, 57, 58 recommended that a -- an MRI 

with contrast be done; that was not done. The 

case remained in a denied posture. The carrier 

then sent Mr. Lee for a -- an IME. The case, of 

course, staying in a denied posture. And even 

their IME recommended MRI'S for the neck, the 

the back and recommended other treatment. We then 

-- from there, we get to Commissioner Lyndon -­

taking you through the time line. Commissioner 

Lyndon hears us in November of ~009, and we 

pre-try the case, and he indicates, listen, 11m 

going to find this case compensable but at that 

time Ros agreed, on behalf of his client, to pay 

the sum of five thousand dollars ($5,000.00). He 

didn't want to call it temporary total --

8 

Mr. Huff: Let me interrupt, if I could; I have to 
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interrupt. I didn't agree to anything. I do 

whatever my client tells me; my client did that 

and 

Ms. Mickle: -- agreed on behalf of his client. 

Commissioner wilkerson: She said on behalf of 

your client, so. 

MS. Mickle: Yes. 

commissioner wilkerson: Yes. 

MS. Mickle: Five thousand dollars ($5,000.00) is 

reflected in the Order, plus the MRI and that's 

codi-fied in an order signed by commissioner 

Lyndon. That was not done; so, we filed another 

Form 40 to get commissioner Lyndon's order 

complied with. And then, before the -- before we" 

had that hearing, ROS, and I'll state directly 

what was entered in on behalf of his client, 

entered into a consent order to provide the MRI. 

The MRI'S were done. The case remained in a 

denied posture. My client continued to treat. He 

treated with Dr. Ty Carter and Dr. Shannon. Dr. 

Carter saw him primarily for the neck, back and 

some for the shoulder just -- but Timothy, Dr. 

shannon, Timothy Sh~nnon, in the office, his same 

office, saw him for the shoulder. And, with 

regard to the neck and back, really said that 
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there was nothing further that could be done but 

he was referring him -- or would refer to or. 

Timothy Shannon for the shoulder but, again, jt 

remained a shoulder problem. The case still 

remained in a denied posture. We're coming to the 

summer at this point. The carrier sends -- I 

think this would be the third (3rd) IME with a Dr. 

Westerkam, a physical -- a Physiatrist. Or. 

~esterkam looked at the neck, back and shoulder 

and says -- does not use the word MMI at all .. 

This says, ItNotes the problems that he continues 

to have with his shoulder". He gives some 

restrictions, I think permanent restrictions, for 

the shoulder. Does not make a finding of MMI and 

-- and no finding of MMI, and that report is in 

your records. Then we, again, coming around the 

clock, come up for.a hearing be~ore you and we 

pre-try the case. There is an open MRI in -- in 

there, which, you know, for my purposes and my 

argument, had very little value when there was 

really that's not the best diagnostic tool 

unless you have an overweight -- that's typically 

when those are done, when there is an overweight 

someone too large to get into a regular MMI -­

or a regularMRI equipment. And so, there was, an 
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Order, the one that I pointed out, Dr. Al-saudi, 

for the MRI with contrast, which was never done 

because the case was in, a denied posture. YOU 

indicated that that would be very -- that would be 

definitive for you. Mr. Huff agreed, on behalf of 

his client, and so the case was reset for ten (10) 

days 1 ater. During that ten (10) days an MRlwas 

scheduled but the MRI was not with contrast. We 

had a conference call with you. An order was 

generated from that conference call resetting this 

for a hearing today and providing that the MRI 

should be with contrast. The MRI with contrast 

. was done ~- this is -- this is Tuesday; so, the 

. MRI with contrast was done on Thursday of last 

week. We received that report Monday morning, 

probably around nine o'clock or so. And that 

report, as you see, indicates a superior labral 

tear, anterior to posterior without detachment of 

the labrum, which is consistent with the 

complaints that he has had when you go around the 

calendar year from the beginning of this accident, 

and the treatment that he has had from the 

beginning of this accident, to the present. In 

support of -- I'll just point out pages 65 and 

pages 73, where Dr. Ty Carter or Dr. Shannon --
( 
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they're in the same office -- has indicated, to a 

reasonable degree of medical certainty, 

essentially that the problems that he's had -- had 

with his shoulder are causally related to the 

accident. And so, Your Honor, what we are asking 

for -- and he did also receive, after he was 

terminated from his employment -- well, they 

didn't have any light duty and there were some 

other reasons as well, but what we are asking for 

today is a finding of compensability with reg~rd 

to the left arm, right arm overuse; and that's in 

those same pages, the causation to the.right arm, 

the neck and the low back, that he ;s not at MMI 

for those body parts, that two (2), all causally 

related medical treatment be paid for and provided 

by the Carrier, that's the causally related 

medical treatment that has incurred in the past; 

that's Dr. iycarter -- which includes but is not 

limited to, Dr. Ty Carter, Dr. shannon, the visits 

with the Community Health Center, all of that, 

mileage, prescription benefits. we're asking for 

temporary tota1 benefits from what we believe was 

the last day he worked, which we think was on or 

around August 18th. And then we're asking for -­

Commissioner Wilkerson: August 18th of this year? 
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Ms. Mickle: -- August 18th of last year. 

commissioner Wilkerson: But -- but he was -- but 

he was already p~id five thousand dollars 

($5,000.00) for something. So, I've got to 

where do I stick that five thousand dollars 

($5,000.00)? 

Ms. Mickle: In my opinion, you give them a credit 

for the five thousand dollars ($5,000.00) against 

what they should have paid. 

Commissioner wilkerson: But -- but I thought that 

five thousand dollars ($5,000.00) was from a 

specified period up until like March or April of 

this year; am I wrong on that? 

MS. Mickle: The Consent order -- ROS did not want 

to label it as --

commissioner Wilkerson: All right. I agree. 

Ms. Mickle: -- on behalf of his clients, 

temporary total --

commissioner wilkerson: I understand. 

Ms. Mickle: -- he didn't want to label that. He 

didn't want to put brackets on it, but if you -­

if you divide it by the comp rate, it will take 

you from the date of the accident all the way on 

around to the end of January. 

commissioner wilkerson: In January, okay, not 
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March/April. 

Ms. Mickle: But, for purposes of -- of just 

outlining our position -~ 

commissioner wilkerson: okay. 

Ms. Mickle: ,-- and in answering your question, 

because it's not labeled 

commissioner wilkerson: No. 

14 

MS. Mickle: -- as what -- as any ameba or any 

specific thing in the Order, in my opinion, it 

would be a credit towards the temporary total and 

they would get a credit and that -- it would -­

the credit would take them to about the end of -­

end of Janu~ry, I think, or whatever the math is. 

And then we would ask, Your Honor, that we get -~ 

now that we've got a definitive diagnosis, we1ve 

always 'known that it was a problem with his 

shoulder, with all of their authorized ~octors and 

-- and their IME's. We would like him follow up 

with Dr. Shannon and Dr. Carter for treatment 

because they have provided the previous treatment. 

Commissioner wilkerson: Is the only doctors that 

are no't authorized would be the Health -­

community Health Center? 

MS. Mickle: The community Health center ;s not 

authorized. 
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Commissioner wilkerson: Right. 

Ms. Mickle: Dr. Carter was auth~rized for, like, 

one (1) of the two (2) visits. 

Commissioner Wilkerson: Right. I saw that. 

MS. Mickle: But the rest -- and Dr. -- maybe Dr. 

Shannon, but the rest of the visits would not 

technically be authorized --

Commissioner wilkerson: okay. That's what I 

thought. 

Ms. Mickle: -- because he asked to be sent back. 

They did not but we have multiple letters making 

that request to be sent to' the doctor 

Commissioner wilkerson: Right. 

MS. Mickle: -- they didn't do it. so, there are 

visits that would be unauthorized and we're asking 

that those visits be paid for, milage and 

temporary total and not at MMI. 

commissioner wilkerson: okay. Mr. Huff. 

Mr. Huff: If'I could, I'm going to move a little 

backwards away. If you'd' look at page 64 and 65 

of the APA's from Dr. Timothy shannon, and you 

look at the exam of the upper extremity, it starts 

off with the right. He had a normal vascular 

exam, full range of motion of his shoulder, with 

no intrinsic shoulder affined. Left shoulder, 
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normal neurovascular exam, full range of motion, 

no impingement signs, no instability or AC joint 

signs. when you were examined by Shannon, . 

whatever problem it is with this tear, it's 

16 

it's a minor tearj the exam comes back normal. If 

you look at the MRI's that were done of -- of the 

-- the neck and the back --. because thi s guy is 

claiming right shoulder, left shoulder, neck, 

thoracic, lumbar. He's claiming every body part 

you can possibly think of in-- from the waist up 

in the trunk area. All the examinations come back 

negative or normal. when you look at the MRI's 

that were done of the -- of the spine, the 

cervical spine and the thoracic spine and the 

lumbar spine, they're normal. If you look at the 

MRI that was just recently done, it shows a small 

tear. There was another MRI done; it does not 

show a tear. I don't know where the tear came 

from; I really don't. Today they're saying that 

this was a lifting accident, is what they're 

calling it, a lifting accident .. But then if you 

look at what was mentioned on Exhibit One, it 

doesn't say he was lifting anything. He was 

pushi ng. He uses .the word pushi ng. He's pushi ng, 

he is not lifting. well, they were lifting it . 
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with a forklift. Then, if you also look at the 

fact that throughout the medicals and -- and they 

are replete and I'll just go ahead and mention 

them to you where they are. The MRI that was 

first done on the left shoulder for comparison, 

17 

commissioner, you can write this is page -- APA 

page 30. If you look at page 3 of the APA's as 

to what happened that day, which is the emergency 

room, it says a ho6d fell and hit his left 

shoulder. Not lifting, not pushing but a hood 

fell and hit him. Not only does it say a hood 

fell and hit him, it even says that the hood 

pinned him for a short period of time. So, it 

didn't just hit him and bounce off of him, it 

pinned him against the machine, with other men 

standing around him. But then, if you look at the 

APA -- and it's page 3 -- the skin over the neck 

is in tact without evidence of laceration or 

significant abrasion. What we've got here is a 

soft-tissue injury. Then the next thing, the 

issue of the temporary total. There are several 

pages that I'm going to give you, you can note 

them for the work restrictions. Work restrictions 

will be found on page 34 from Dr. Bethea; that's 

7/16 of '09. There's work restrictions from Dr. 
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shannon on 8/18/09, and that's page 68. There's 

work restrictions given by Dr. Shannon on May 

25th, 2010, on page 79, saying no iifting, no use 

of left shoulder, no overhead work. That's all it 

says. It doesn't say anything else that he can't 

do, just those restrictions -- no lifting, no use 

of left shoulder, arm, no overhead work. Page 9 

and 10 of the APA's, there's work restrictions 

from Dr. Broder. Page 18, work restriction from 

Dr. Broder. The MRI of the lumbar and cervical 

spine is 81 and 83 of the APA'S, Commissioner, for 

comparison. And then page 85, Dr. Carter also 

gives some work restrictions. The employer had 

work restrictions for this man within his 

limitations; they offered him these work 

restrictions. The work restrictions included 

various things from sweeping to cleaning up the 

bathrooms to putting a fiber material on a 

conveyor belt where he could use his left arm or 

right arm, at his pace, no quota that he had to 

complete, no time frame that he had to complete. 

whatever restrictions he had, they gave him light 

restrictions. He has never been terminated. It 

was mentioned, he's not a terminated employee. He 

is still drawing life insurance benefits through 
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the company. He's also on short-term disability 

benefits. He has never been terminated. Our 

position is, did the accident occur the way he 

19 

says it occurred and, if it did, what's the extent 

of his injuries? The Form SO makes no mention of 

a right shoulder. The Form S8 does not say 

they're amending their Form SO. There is a 

mention -- there ;5 mention on the top of the Form 

58 of the right shoulder but it does not amend it. 

So, the qu~stion is, did he have an accident and 

what was the extent of his injuries, if any? I 

made mention in the pre-hearing conference, 

Commissioner, that we had a witness by the name of 

Al Martin who was working with'him at the site of 

the' acci dent up there on the' hood. Mr. Marti n has 

come to two (2) previous hearings; he was 

scheduled to be here today. we talked to him and 

made sure -- I even went down and met with him 

before this next hearing was coming up. We also 

talked to him -- I didn't talk to him but my 

the employer talked to him at eleven o'clock last 

night because he works the third (3rd) shift; he 

said he would be here. When they left the plant 

he was not there. They had contacted him on -­

about three (3) or four (4) times and they still 
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20 

cannot locate him. we don't know why he is not 

here; I have no idea. We would request that the 

record be left open for his deposition, if needed. 

Also, there is the MRI that was just recently done 

and we have that to compare with the previous MRI 

that was done. And we would ask that the record 

be left open for us to take James Thesing 

T-H-E-S-I-N-G'S deposition regarding his opinion, 

medical opinion, regarding the cau~ation of the -­

the tear. And I think that's basically what our 

-- our position would be right now. 

Commissioner wilkerson: what's your position on 

the -- leaving the record open for the MRI 

doctorls deposition and for 

employee's deposition? 

or and the 

MS. Mickle: Illl start with the employee, Al 

Martinis, deposition, Your Honor. First of all, 

I'd like the commission to know why. lid like a 

response in terms of why he's not here today. Did 

he get hit by a car? Did he oversleep? Did he 

just choose not to come? Is he under subpoena to 

be here today? Because if he's not under the 

compulsion of a subpoena he doesnlt have to be 

here today. And then, my -- once those two (2) 

questions are answered lid like to know the answer 
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myself in order to make a more appropriate reply 

Mr. Huff: That's fair. 

Commissioner Wilkerson: That's fair. 

MS. Mickle: -- or response. 

Commissioner wilkerson: . That's fair. 

21 

MS. Mickle: And then, I'd also lift up for you to 

think about, I would object at this point, without 

knowing any of that, to his deposition -- to the 

record being left open for his deposition because, 

in this particular case when everything has been 

denied and he's making -- he's bent over backwards 

to accommodate. I would like you to see'this 

witness, to observe this witness, to hear this 

witness, and to get the full flavor for this 

witness. so, that would be my response with 

regard to Mr. Al Martin, I think they said his 

name was. 

Mr. Huff: Yes, it was. 

Ms. Mickle: My response to the deposition for the 

radiologist, I think the record is replete with -­

that this has been a shoulder case from the very 

beginning. It is no~_unusual to not be able to 

identify what the particular problem was, but it's 

always been a shoulder case. And Mr. Huff 
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interestingly enough fast forwards to Dr. shannon 

to say no impingement but he bypasses his own 

authorized doctor, Dr. Bethea, who saw him before 

Dr. shannon who said, in his opinion, on page 31, 

based upon his physical examination and the MRI 

scan at the time, which was an open MRI scan, AC 

joint arthropathy with -- with -- with -- with 

mild impingement as well as tendonitis of the 

biceps. so, it's always be~n a shoulder case. 

22 

And so, the questions is, is the shoulder injury 

-- regardless of what that injury is, is it -­

it's in the shoulder; it's not like it came back 

in the hand or some other body part. Is the 

shoulder {njury causally related? . And you've got 

multiple opinions, even from their IME'S, saying 

that it was. And so, I would object because all 

a Radiologist could -- he doesn't have the full -­

he doesn't have what you have. 

Commissioner wilkerson: okay. 

Ms. Mickle: All -- all he --

commi .s s i one r wi 1 ke rson : I unde rs tand . And I 

think what I said I'd do on that is, I'd wait till 

the end of the hearing to officially rule on that. 

I just wanted you put your position on the record 

and then --
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MS. Mickle: -- and I did agree --

Commissioner wilkerson: Yes. Yes, I understand. 

Mr. Huff: And -- and I realize --

MS. Mickle: on both of those things. 

Mr. Huff: -- I realize, commissioner, what 

they're talking about earlier is an impingement or 

a muscle strain, soft tissue muscle strain; that 

is a far cry from a tear. There's no causal 

connection as to'the tear; that's why I think we 

need the deposition. He had a soft-tissue injury, 

fine, then he's going to have some problems. And 

-- and Bethea says he thinks it could be 

impingement, a mild impingement. well, if the 

rotator cuff is totally normal and you've got. a 

tear; that's not going to cause an impingement. 

commissioner wilkerson: But -- but you would 

agree that if Bethea found anything that would be 

amazing in itself? 

Mr. Huff: No. 

Commissioner wilkerson: okay. 

Mr. Huff: I think Bethea is a good treater. 

That's just --

commissioner wilkerson: I'm not saying he's not a 

good treater --

Mr. Huff: -- yes. 
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Commissioner Wilkerson: -- I'm just saying I've 

se~n his ratings that --

Mr. Huff: Yes. 

Commissioner Wilkerson: -- ninety-eight percent 

(98%) of them are zero (0) and the rest of them 

are less than five percent (5%), so. 

Mr. Huff: I will agree that --

commissioner wilkerson: Which is fine --

24 

Mr .. Huff: -- I will agree he's very conservative. 

Commissioner Wilkerson: -- I'm fine with that. 

That's part of the evidence. 

Mr. Huff: I agree. 

Commi ssi oner wi" kerson: okay. 

Mr. Huff: I'm not going to -- I'm not going to 

dispute that. 

Commissioner Wilkerson: Yes. okay. 

MS. Mickle: And -- and just in response to Your 

Honor. Every doctor who has seen this gentlemen, 

all three (3) of their IME'S, and every treater 

has found that there are problems with this 

shoulder. They don't have MRI eyes. They have to 

go based on signs, tinel signs, failing signs -­

just they have to do -- go based on their testing. 

commissioner Wilkerson: okay. what;s your 

position on the short-term disability that's --
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that is -- has been paid and is currently being 

paid? Is there an --

Ms. Mickle: It isn't currently being paid. 

Commissioner wilkerson: -- oh, it's not? 

Ms. Mickle: I think it was paid for like six (6) 

weeks or something like that. 

commissioner wilkerson: -- okay. so, that 

Ms. Napier: It's not currently being paid. 

Mr. Huff: It's not currently being paid. 

Commissioner wilkerson: -- okay. I thought I 

heard you say he was currently 

MS. Mickle: He stipulated --

Mr. Huff: No, not currently. 

2S 

commissioner wilkerson: 

was currently being paid. 

I thought you.said it 

MS. Mickle: -- he did say that. 

commissioner wilkerson: And he's not on long-term 

disability either; is that 'correct? Just short 

term for the six (6) weeks. 

Mr. Huff: No. 

commissioner wilkerson: okay. 

Ms. Mickle: He stipulated. 

commissioner wilkerson: whatever. okay, that's 

fine. All right. Sounds good. Let's get the 

claimant sworn in and let's take his testimony 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, sc 29073 

(803) 358-0515 
www.palmettocourtReporting.com 

121 



r • 

, ' 

: I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

first. And -- and, Mr. Huff, you have some 

witnesses outside or yo~ don't have any witnesses 

outside? 

26 

Mr. Huff: I do have several witnesses outside but 

I may only use one (1) from outside. 

Commissioner wilkerson: That's fine. And, if we 

can find out -- don't need to know right now -­

about Mr. Martin's --

Mr. Huff: okay. Mr. Anthony is making phone 

calls. 

Commissioner wilkerson: -- that's fine -- about 

Mr. Martin's status. Maybe I can clear that up 

today, maybe I can't clear that part up today. I 

mean, he's -- depends on what the -- depends on 

what the situation is with Mr. Martin. But I will 

need some type of sworn affidavit or something 

whereupon; 

Mr. Huff: Yes, sir. Yes, Commissioner. 

Commissioner wilkerson: -- to make sure that that 

is what took place and the whole nine (9) yards, 

so. sir, if you'd raise your right hand, we're 

going to swear you in and you can sit -- just sit 

comfortably and I'll have the Court Reporter swear 

you in, and then we'" take your testimony. 

BERNARD. DERRICK LEE, being'first duly sworn and 
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cautioned to speak the truth, the whole truth and 

nothing but the truth, testified as follows: 

court Reporter: please state your name for the 

record. 

witness: Bernard Derrick Lee. 

27 

court Reporter: Speak nice and loud for me, okay? 

Witness: Okay. 

court Reporter: Thank you, sir. 

Commissioner wilkerson: Ms. Mickle. 

Ms. Mickle: I -- I don't remember, do you have a 

preference as far as where we stand? 

Commissioner wilkerson: I -- I was going to tell 

you, there ;s better for the court Reporter. I've 

had -- rIve had them come up here and stand right 

there. 

Ms. Mickle: What's best for you? 

Commissioner Wilkerson: whatever's -- whatever's 

best for the court Reporter and you feel 

comfortable with, I'm fine with. 

Ms. Mickle: Thank you, Your Honor. 

Mr. Lee, obviously commissioner wilkerson has 

introduced himself to you, and so you're talking really 

to him, but you're answering my questions. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

oh , okay. Okay. 

I know this is not something that you do every day but 

that's kind of the format right there. 

Okay. 

okay? 

I'll look that way. Okay. 

Commissioner wilkerson: You can look this way for 

a while and if you get tired look that way, okay? 

Witness: oh, okay. 

commissioner Wilkerson: I'm a-okay. 

witness: Yes, sir. 

All right. I need to take you, just for the record, 

through a few preliminary questions. 

MS. Mickle: ROs, do you mind if I lead on -~ 

Mr. Huff: AS far as biographical, no objection. 

MS. Mickle: -- age, date? 

Mr. Huff: No problem at all. You can just go 

ahead state it for the record and I'll stipulate 

to it if you want me to. 

Q. Mr. Lee, you were born on April 30th, 1980, which makes 

you th1rty (30) years of age; is that correct? 

A. Ye S, rna I arn . 

Q. You -- in terms of your marital status, you are single; 

;s that right? 

A. Yes, rna' am. 
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A. 

Q. 

A. 
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A. 

Q. 

A. 

Q. 

A. 
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A. 

Q. 

A. 

Q. 

A. 

And you do have one (l)'dependant, a six (6) year old 

girl, Jeniah Marie Lee --

Yes, ma'am. 

-- is that correct? 

Ye s, ma' 'am. 

For which you pay child support; is that 

Yes, ma'am. 

-- right? You're under a support order and that 

support comes out of your check, and your employer 

works with you to have that done? 

uh-huh. Yes, ma'am. 

29 

And, as a matter of fact, I think -- is this Ms. Napier 

right here? 

Ms. Napier: uh-huh. 

ves, ma'am. 

Ms. Napier has been kind enough to work with him on the 

child support and provide letters for the court, just 

letting them know what was going on in this case; is 

that right? 

Ves, ma'am. 

Thank you. In terms of your education, you went to 

Midland Valley High school in Langley, South Carolina? 

Yes, ma'am. 

And you graduated from high school in 1998? 

ves, ma'am. 
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30 

You've got a welding school-~ you went to welding 

school at Aiken Tech and got a certificate? 

Yes t ma'am. 

okay. . You had a previ ous in terms of your previous 

Workers' comp claims, you had a previous injury to your 

left arm; is that corre,ct? 

Left hand. Yes, ma'am. 

8 Q.' Left l1and --

9, A. Yes, ma'am. 

10, Q. 

11 

12 

13 A. 

14 Q. 

15 

16 A. 

17 Q. 

18 

19 A. 

20 Q. 

21 

22 A. 

23 Q. 

24 A. 

2S Q. 

-- I'm sorry. While working at East Central Regional, 

a patient was fighting and you tried to break it up. 

The patient fell on your left hand --

Yes, ma' am. -

-- and you broke it, and you were treated, and you had 

surgery; I think that was in 2004? 

Yes, ma'am. 

Can you put your hand up there (indicating)? Okay. 

Where was your surgery? 

Right here (indicating). 

Okay. And there is a surgical scar right here 

(indicating) 

uh-huh. 

-- on your on the top side of your hand? 

Yes, ma'am. 

okay. All right. Other than that, can you think of 
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7 Q. 
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10 Q. 

11 

12 A. 
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15 Q. 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 

21 A. 

: ;22 Q. 

23 A. 

24 Q. 

25 

/ 

31 

any other workers' Compensation claims that you've had? 

No, ma'am, not at,this -time. 

Okay. And briefly, your work history is that you 

worked at East Regional -- or East central Regional 

Hospital; is that correct? 

Yes, ma'am. 

And what did you do there? 

I watched over mental patients and provided them with 

activities. 

All right. And you've worked at Abigail Mills as a 

lead lineman 

uh-huh. 

-- for about a year; is that correct? 

Yes, ma'am. 

okay. you've worked at sheet Metal Engineers --

Yes, rna' am. 

-- is that correct? 

Yes, ma'am. 

you've worked at BAE. I'm not sure what the acronym 

BAE stands for but it was formerly United Defense? 

Yes, ma'am. 

okay. And you've weld on military equipment? 

Yes, ma'am. 

Then you've worked through Aiken Staffing; is that 

correct? 
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A. Ye s, ma I am. 

Q. And they would place you at various places to include, 

but not be limited to, R;eter Automotive, where you 

were a machine operator? 

A. Yes I ma I am. 

32 

Q. Okay. And, of course, you've worked with this present 

employer; is that right? 

A; Ye s, ma' am. 

Q. Do you recall when you started working for them? 

A. For Bondex? 

Q. Yes. 

A. I think it was around -- I can't really remember the 

month but it was in -- I think it was the end of 2008. 

Q. okay. All right. And 

A. You -- you mean through the -- through Aiken Staffing 

or --

Q. well--

A. got hired on permanently? 

Q. well, let's -- let's clarify that. You started 

A. 

Q. 

A. 

Q. 

working with them or were placed with them through 

Aiken Staffi'ng --

Yes. 

-- is that correct? 

Yes, ma'am. 

And then, as a result of the placement, you moved from 
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3 A. 

4 Q. 

5 A. 

6 Q. 
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10 

11 

12 

13 

14 A. 

15 

16 A. 

17 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

2S A. 

a temporary employee -- or an employee of Aiken 

staffing to an employee of Bondex. 

Yes, rna' am. 

Is that correct? 

Yes, ma'am. 

And then --

33 

commissioner Wilkerson: Let me ask you a 

question. The jobs that he had indicated earlier, 

which I think was six (6) jobs. 

Ms. Mickle: Yes, sir. 

Commissioner wilkerson: Are all those since you 

graduated from Tech or since you graduated from 

high school? 

From high school. 

commissioner wilkerson: From high school? 

Yes, sir. 

commissioner wilkerson: okay. 

And all of those jobs were standing jobs? 

Yes, ma'am. 

working with your hands, your arms --

Yes, ma'am. 

-- your back? 

Yes, ma'am. 

Okay. All right. And that takes us to Bondex. 

Yes, ma'am. 
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34 

Q. You became a full-time employee of Bondex? 

A. Yes, ma'am. 

Q. NOW, Bondex -- I have southern Felt, doing business "as 

Bondex; is that right? 

A. Yes. 

Q. Okay. Your checks, when you would get them, did they 

say Bondex or did they say Southern Felt? 

A. They said Southern Felt -- I mean, they said Bondex. 

They said Bondex. 

Q. Bondex? 

A. Yes, ma'am. 

Q. Okay. And you answered to people at Bondex? 

A. Yes, ma'am. 

Q. Okay. All right. 

commissioner wilkerson: when did he start to work 

at Bondex? 

Q. when ~id you start working at Bondex 

A. It was --

Q. I think 

Mr. Huff: The 12-A, First Report of Injury 

Commissioner wilkerson: Right. 

Mr. Huff: -- says June 23rd, 2008. 

Commissioner Wilkerson: Okay. That's fine. I 

was just trying to get a time --

Mr. Huff: -- one (1) year prior to the 6/2/2009. 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, sc 29073 

(803) 358-0515 
www.palmettoCourtReporting.com 

: ; ... ~. . 

130 



~'. ~ . .. , 

~:,:,;: ~, 
{ 

,'. 

,~ . 

.:, 

i ..:: 

1. 

i' ~'. 
"'J 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

35 

Comm; ss; oner wi 1 kerson:. -- okay. That's fi ne. I 

Just wanted to get that on the record and keep 

them in the right spot. Thank you. 

Mr. Huff: You're welcome. 

NOW, would that be about accur'ate; around June 23rd, 

2008, you started working at Bondex? 

Yes, ma'am. I think -- I think -- I think so. 

Okay. And what kind of work did you do at Bondex from 

the time you started working there until the time of 

your accident? 

I was a -- a machine operator. I was a machine 

operator and we had to -- and then they had a -- they 

had a -- a person who did the baling stuff and then we 

rotate; it was two (2) people that did that. so, one 

week I ran the machine, and then the next week I ran 

the hoppers, the hopper machines and I ran the -- the 

-- the baler. 

Okay. And if you've not been out there to Bondex and 

you're -- if I was telling ·my grandchild and trying to 

explain it to them because they had never physically 

seen it 

Yes, ma'am. 

-- what -- what do you have to do with your body, your 

back, your legs, your arms, in order to do this work as 

a lineman? 
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Q. 

36 

You have to -- you have to -- you wait on the backer 

machine. It takes about -- about a hour for the the 

cloth to run through the machine. It's some hot 

some hot rollers. so, you sit back there and you wait. 

Sometimes it'll mess up and the -- the whole cloth will 

strip and you have to take the cloth and run it, like, 

rethread it back through, and then you wait at the 

back. And then after each roll come off, you have to 

-- you stand behind the -- ,you stand behind a big table 

and a machine shoots the roll off onto the table. so, 

you have to stand behind the table and -- because if -­

if you don't stand behind the table the roll is going 

to push the whole table on the -- on the -- on the 

floor. So, you've got to stand behind there and make 

sure it donlt push it on the floor. And then you -­

it's a hundred (100) pound rod that's inside the ~­

inside the roll. You have to take it out the roll and 

you have to walk around back to the front of the 

machine, and you have to put it on the machine and the 

thread that's going through the hot rollers, you got to 

wrap it around the hundred (100) pound roll and press 

the button and then that's when the next roll start up. 

And -- and this is the question, to sort of understand 

what you're physically doing with your body. what do 

you -- what are the lifting requirements of this job? 
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1 

.. 2 

3 

5 

6 

A. A hundred (100) pound roll every -- about every hour. 

And then you've got to reach over -- we -- we -- we 

toting it back around to the front of the machine, and 

then you push the -- you have to push the table about 

-- about fifty (50) feet to another table. Then you 

have to --

7 Q. 

8 A. 

9 Q. 

How heavy is that table; do you know? 

-- the table? probably about two hundred (200) pounds. 

okay. How do you push it? 

10 A. It's on -- it's on wheels. 

11 Q. okay. 

12 A. It's on rollers. 

13 Q.. All right. 

14 A. It's a -- it's a -- like it's a all-metal table. 

15 Q. Okay. 

16 A. And you have to push it to -- about a hundred (100) --

17 

18 

19 

20 

about fifty feet (50') -- it might not be about fifty 

. feet (50'), but you have to push it to another table. 

You have .to get behind the rolls and then push ;tonto 

that table. Then that's when -- that's --

21 Q. And what are you pushing it with; are you using 

·22 A. your 

23 Q. your 

24 A. your hand, your body --

25 Q; okay. 
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38 

A. -- your hand . 

Q. All right . 

A. sometimes you can push and that thing will come back on 

you, it'll roll back and roll back on you that's how 

heavy they be. So, sometimes you have to get two (2) 

people to do it. 

Q. okay. 

A. And you have to push it onto the table. 

Q. Okay. 

A. And then that's when you get samples off for. You roll 

it all the way down to the end of the table. Then you 

take the -- take it off and -- the -- the end off, and 

it be laying down there, and then you --

Q. Now, when you take the end off are you -- when you're 

describing all this .stuff are you physically doing this 

or 

. A. me physically. 

Q. is there a machine doing it? 

A. NO, it was me physically doing it. 

Q. You were physically doing it? 

A. Yes, ma'am, physically doing it. 

Q. Okay. All right. And from the time you were hired up 

until the time of the accident, ;s that the type is 

r that the type of heavy physical manual labor --

Mr. Huff: I'm going to object. 
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13 

14 Q. 
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16 

17 

. 18 A. 

19 Q. 

20 

. 21 A . 

22 Q. 

23 

24 A. 

25 Q. 

that you would do with your arms? 

Mr. Huff: I'm going to object. 

Commissioner Wilkerson: let him describe what 

kind of -- yes, I understand. Tell me what 

39 

tell me what kind of physical labor it is. IS it 

light, medium, or heavy? 

oh, it's extra heavy. It ain't 

extra heavy. 

Commissioner wilkerson: Okay. 

it ain't -- it's 

They -- they only -- they ain't -- they don't hire no 

girls or not no girls hired because it's supposed to be 

all man work they say, so. 

Commissioner wilkerson: okay. 

All right. NOw, again, we're talking about from the 

the time you were hired to the date of the accident. 

During that period of time did you ever have any 

problems with your left shoulder? 

NO, ma'am. NO, ma'am . 

okay. Did you ever report any problems with your left 

shoulder? 

No, ma'am. 

Did you ever treat with any primary care physician or a 

specialist for any problems with --

NO, ma'am. 

-- your left shoulder? 
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40 

1 A. NO, ma'am. No ma'am. 

2 Q. Okay. So now, let's move to the date of injury, 

3 

; S 
. i . 

• ~. I 
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8 
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10 

'11 

, '12 

13 

14 

16 

17 

18 

19 

A. 

Q . 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

6/2/09. That's what I want to talk to you about 

Yes, ma'am. Okay. 

-- right now. What time did you come into work that 

day? 

At eight o'clock. well -- well, it was about 7:00 --

7:50, to clock in before eight o'clock. -

Okay. All right. 

uh-huh. 

And what -- when you got there what did your -- who was 

your ~upervisor? 

Lowell simpkins. 

Lowell 

Commissioner Wilkerson: Is that 8:00 A.M. or 8:00 

P.M.? 

8 : 00 P. M., so; r . 

Commissioner Wilkerson: okay. That's fine. I 

just wanted to get that for the record. 

20 A. Yes, si r. 

21 Q. And when you got there, what instructions did you 

receive from your supervisor? 

i3 A.' Lowell Simpkins said -- he told -- he called us out the 

24 

25 

-- out the break room. He said we've got -- we've got 

som~ B.S. to do. He said first shift ain't really do 
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41 

nothing and we've got to put this machine together and 

-- at that, the forklift was messed up. That's what he 

said. 

Okay. The forklift is messed up? 

Yeah. He said the forklift was messed up. He told us 

we've got to be careful but we're going to try to do as 

much as we can -- we going to do much as we can do 

while the forklift is working because he don't want to 

hear Charlie's mouth in the morning. so, that's -- and 

that's what he said. 

okay. All right. 

MS. Mickle: And,Your Honor, I don't know if I've 

put this on the record, but I've included my 

APA'S, the records on the forklift. 

Commissioner wilkerson: Yes, those were in there 

Ms. Mickle: Okay.' 

commissioner wilkerson: from last time. 

uh-huh. 

And -- so, after he told you the forklift was having 

problems or messed up --

uh-huh. 

what was your assignment for that day? 

we was to -- all of us was to use the forklift and put 

go -- it's some -- it's some heavy -- it's about 
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some eight hundred (800) pound rolls -- between five 

hundred (500) and eight (800) pound rolls, they be 

spreaded out allover the plant. 

42 

4 Q. okay. 

5 

6 

7 

8 

9 

10 

11 

12 

13· 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

25 

A. So, when you -- because they can't have it close to the 

plant because it -- I mean, close to the machine 

because the people have got to work on it. so, they 

take them far away to the -- from the machine as they 

can. So, he said we going to get the rolls -- you've 

got to use a forklift -- we going to get all the rolls 

with the forklift and put them back in the machine and, 

basically, finish what first shift didn't do. 

Q. Finish what --

A. Y~ah. 

Q. -- and just to set this up, what first shift didn't do, 

had the machine been broken down over -- did they have 

to call somebody in 

A. They had to call 

Q. and work with the machine? 

A. yes, ma'am. They had to call somebody in . 

Q. okay. And so they had broken down the machine and 

Mr. Huff: I'm going to object again. These are 

leading questions. 

commissioner Wilkerson: Yes. 

MS. Mickle: -- if I can rephrase my question? 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

A. 

Commissioner Wilkerson: Yes, rephrase the 

question. 

What -- the last two (2) days prior to this accident, 

what had happened with the machines? 

You're talking about prior to the -- to the accident? 

Yes.' 

Before why ---why they had to fix the machine? 

Yes. 

I don't know if it was that the machines -- I don't 

know if the machines messed up. 

well, physically describe what you saw. 

Mr. Huff: Let me object again. He's trying to 

answer her question --
, 

commissioner wilkerson: Yes, let him finish 

43 

answering. And -- and, if we could -- if we could 

-- it's important to know about the machine but 

it's more important to know what happened, when it 

happened, for no better term. So -- so, just tell 

us what --

The accident? 

commissioner wilkerson: 

worked on on a daily basis. 

okay, itt 5 a --

what type machines you 

Ms. Mickle: And part of this is just so you will 

understand when he does tell you --
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Commissioner wilkerson: Right. okay. 

Ms. Mickle: about the machine. Some of this 

is important. 

commissioner wilkerson: But -- but I don't know 

that the claim is denied for what happened that 

day. I think it's -- I think it's denied to the 

extent of the medicals --

MS. Mickle: He keeps --

Commissioner Wilkerson: -- I believe. 

Ms. Mickle: -- he keeps changing; so, I want to 

cover all my bases. 

44 

Commissioner wilkerson: I understand. Okay~' I 

understand. . I understand why you want to cover 

the bases but I don't think it's a denied -- that 

whatever happened, happened, okay? We're not 

getting to that at this minute, something happened 

that day. 

Mr. Huff: we're not denying --

Commissioner wilkerson: I don't think you all 

denied something happened. 

Mr. Huff: -- we're not denying that he was 

working that day on the machine. 

Commissioner wilkerson: okay. 

Mr. Huff: The question is, did he have an 

accident --
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45 

Commissioner wilkerson: okay. 

Mr. Huff: -- and, if he did, how did the accident 

occur? 

commissioner wilkerson: Right. okay. 

MS. Mickle: okay. 

6 Q. The -- the machine that you all -- that you were 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

working on that day, -­

A.. uh-huh. 

Q. 

A. 

-- how big is it? And you can use this room just to 

kind of give the Commissioner an example. 

It's about -- the machine I was -- the machine we was 

working on, it's almost -- probably half the size of 

this room. 

Mr. Huff: commissioner, could I put these in? 

Commissioner wilkerson: Sure. 

Mr. Huff: I showed these to Ann last time. 

commissioner wilkerson: I've got these things 

right here. 

Mr. Huff: Yes, that's the photograph of it and if 

you need them you can have them. 

21 A. Yeah, it's probably half the size of this r.oom 

22 Q.. okay. All right. And then --

23 A. 

24 

25 

But it's three (3) of them -- it's three (3) of them, 

though; there's machine one (1), two (2), and three 

(3). 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, SC 29073 

(803) 358-0515 
www.palmettoCourtReporting.com 

141 



1 Q. 

2 A. 

-- okay, 

Uh-huh. 

46 

::,: 3 Q. Okay. Machine one (1), two (2), and three (3)? 
, 
. 4 A. Yes, and they --

5 Q. SO, I mean, they -- they go back --

6 A. yes. 

7 Q. in the room. 

8 A. 

9 

10 

11 Q. 

It it might be about a block. It's about a block 

long .. They -- they -- the machine is -- goes over the 

whole pla·nt. 

Okay. All right. 

12 A. when you walk into the plant you run into -- the 

machine ;s right in front of you. 

14 Q. Okay. 

15 A. Uh-huh. 

16 Q. And I want you to take me to what you all were doing at 

17 the time of your injury. 

18 A. The time of my injury? At the time of the injury we 

19 

20 

21 

22 Q. 

23 

24 

25 A. 

was -- we had been lifting about a eight hundred (800) 

between a eight hundred (800) and fifteen (15) pound 

hundred (100) hood up on -- on the machine. 

All right. Because I have a visual on it. There's a 

machine -- some -- some places in Ros' stuff, I think 

it was referred to as a card machine? 

Uh-huh. 
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Q. 

A. 

Q. 

A. 

A. 

A. 

A. 

Q . 

" A. 

Q. 

A. 

Q. 

A card -- this machine? 

card machine, uh-huh. 

And there was a hood you were trying to lift up and 

attach to the machine? 

It's -- it's -- it's a hood. It's like them doors 

close up there, that's how it 

Commissioner wilkerson: Is that it? 

that's it. I can't hardly see it from here. oh, 

my. That's it. That's it right there. 

47 

commissioner wilkerson: okay. I thought it was. 

uh-huh. And see how they got it on the 

Commissioner wilkerson: Yes. 

yeah. 

okay. 

Commissioner wilkerson: That's it; that's the 

same one I've got. 

uh-huh. 

okay. 

uh-huh. 

And 11m going to -- I'm going to leave this in front of 

you so you can describe for the commissioner --

Ms. Mickle: -- what page ;s that, commissioner? 

Commissioner wilk~rson: These are not numbered. 

I just had put at the top part of Defense exhibits 

on 8/12/2010. They aren't numbered. It's just --
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48 

I think what these were submitted last time was 

the entire machine, how it looked with ladders and 

uh-huh. 

Commissioner wilkerson: "-- dimensions and all 

that --

MS. Mickle: Is that what you were looking at? 

Commissioner w;'lkerson: -- yes. Yes, ma'am. 

MS. Mickle: Okay. 

Commissioner wilkerson: And then, I think 

actually there was some type cloth of some -- I 

gave back because it was allover the place. 

Ms. Mickle: Okay. 

Mr. Huff: If I can approach, too, commissioner, 

because there's also --

Commissioner wilkerson: Yes, go ahead. 

Mr. Huff: -- there's also this one that actually 

shows the -- there's the hood right there 

(indicating). 

commissioner wilkerson: That's the roller. Yes, 

that's the hood with the roller on it. I had 

already looked at that one, yes. 

Q. Okay. So, when you're talking --

A. Can I see -- can I see that one he just -- he just 

showed me right there? 
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MS. Mickle: ROS, do "you have thi s one? 

Mr. Huff: Yes, it's on your's. Illl show you 

where it is. It's -- it's right there. I think 

it's behind the one you have right now. 

Commissioner wilkerson: The one that's got the 

roller on it right there. 

49 

Mr. Huff: Yes, it's the one right in front of -­

A. That's the -- that's the one I need right there. 

Mr. Huff: -- it's the one in front, Ann. 

Q. This one right here? 

A. Uh-huh. Yes, ma'am. 

Commissioner wilkerson: Yes. It's the one with 

the roller and the hood. I've got it. 

A. Yes, this one right here (indicating). 

Q. Okay. All right. well, if you would, I'm going to 

mark -- why don't you to identify this first. 

A. okay. 

Q. What is this? 

A. That's -- that's the between the five hundred (500) and 

fifteen thousand (15,000) -- hundred (100) -- hood we 

was lifting up. 

Q. Let me see it. 

A. Uh-huh. 

Q. okay. And is this the part that you're referring to as 

the --
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50 

A. That's--

Q. point to it. where are you referring to the hood? 
A. 

Q. 

A. 

Q. 

A. 

that's the whole hood right here (indicating). 

At the very top? 

Yes, ma'am. 

Okay. 

The whole -- that's the' whole -- that's what we' was 

trying to lift up. 

Q. Okay. So, I'm going to mark with an X on that pict~re 

what you're describing as the hood. 

MS. Mickle: I'd like to make this Claimant's 

Exhibit Number One --

Commissioner wilkerson: one. Okay. 

Ms. Mickle: -- so we'll all be talking about the 

same thing. 

Commissioner wilkerson: Right. So, we've got it. 

(claimant's Exhibit Number One. was marked for 

Identification) 

Court Reporter: commissioner, I'm going to mark 

it on the back; it's not showing real well on the 

front. c~l for Claimant's One. 

Ms. Mickle: Thank you. 

Mr. Huff: Let me see which one that is. All 

right. And that's c-1? 

commissioner wilkerson: Right. 
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A. 

Q. 

Mr. Huff: All right. I've got it, C-1. 

Ms. Mickle: (-1. 

Sl 

And, if you would, just so we can keep this in context 

uh-huh. 

-- what is -- Mr. Huff has given me another picture -­

a set of pictures -- but what is this picture that the 

commissioner was referring to a second ago? What is 

it? 

A. It's the same hood. 

Q. Okay. 

A. That's the exact same hood right there (indicating). 

Q. Is it on a chain? What is that? 

A. It's on a -- that's the forklift. 

15 Q. That's the forklift right there? 

16 A. 

17 Q. 

18 A. 

19 Q. 

20 A. 

21 Q. 

22 

23 

24 A. 

2S Q. 

That's the forklift behind that, yes, ma'am. 

okay. 

Right -- this long -- this long piece right here? 

Okay. 

That's the forklift there. 

okay. And where is --

commissioner wilkerson: I don't it is but go 

ahead. 

Huh? That's -- that's the forklift. 

Right at the top? 
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A. See that's -- yeah, that's the top of the -­

Commissioner Wilkerson: well, I haven't been in 
r 

A. 

Q. 

that plant but --

that's the top of the building. 

Commissioner Wilkerson: 

in my career but I don't 

I've been in a bunch 

Yes, that's the top of the building 

52 

8 A. The top of the building. 

9 Q. -- but thi s pull ey, is attached 

10 

11 

12 

13 

14 

lS 

16 

17 
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A. 

Q. 

A. 

Q. 

It's to -- to the --

the forklift right there (indicating)? 

to the forklift. Yes, ma'am. 

okay. All right. And is this -- this piece of 

equipment right here that is being held up by the 

chains, is that on this picture right here? 

A. Ye s, rna 1 am. 

Q. That's the hood right here? 

A.lt's -- it's held up -- the forklift is holding it up 

right there (indicating). 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Right there? 

Yes, ma'am. 

Same thing? 

Yes, rna' am. 

I can see that. So, that and that are the saine thing? 

Yes, ma'am. 
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53 

Mr. Huff: It's the forklift arm. 

Commissioner wilkerson: Here it is. It's the arm 

that's attached to the forklift back here, but 

it's not the forklift. 

MS. Mickle: Right, the arm is attached to the 

forkl i ft. Okay. 

Commissioner wilke~son: I'll agree with thai. 

Ms. Mickle: okay. 

commissioner wilkerson: There it is. 

Mr. Huff: It's the arm. 

commissioner wilkerson: I'll agree with that. 

It's the 'arm that's attached to the forklift, So. 

Ms. Mickle: Okay. I want to mark this as 

claimant's Exhibit Number Two. 

(Claimant's Exhibit Number TWO was marked for 

Identification) 

Mr. Huff: And there's the forklift with the arms 

(i ndi cati ng) . 

commissioner wilkerson: I've got it. 

. Court Reporter: c-2 for claimant's Two. 

Ms. Mickle:Th~nk you. 

commissioner Wilkerson: Yes, I think we've got to 

take all this as part of the puzzle, not just -­

because there's one at the back, too. Ann, if you 

look all the way toward the back, the last three 
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(3) or four (4) sheets, it shows that arm that's 

attached to the forklift. 

Mr. Huff: Yes. 

54 

Commissioner wilkerson: l don't think there's any 

dispute of any of this. 

Mr. Huff: NO. 

Commissioner wilkerson: It's just we, need to get 

in the record correct. 

MS. Mickle: No. 

Mr. Huff: It's that one there (indicating). 

Commissioner wilkerson: okay. 

12 Q. And if you would identify this as well. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. Mickle: commissioner, were there any other 

pictures that were --

Commissioner wilkerson: NO, I just -- I had 

looked through them before we came in last week. 

I just knew those were in there. That's why I 

knew it wasn't the forklift earlier. It was the 

arm that was attached to the forklift. 

Mr. Huff: Since we all have them we could just 

number them, you know, we could number them A to 

c, if that would help. 

MS. Mickle: I'm -- I'm fine. 

commissioner wilkerson: Yes, I think that -- this 

get the -- I don't think anybody's going to 
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dispute any of this. You submitted it -­

Mr. Huff: Okay. 

Commissioner wilkerson: -- and she's just 

identifying it. 

5S 

Q. And is that the forklift itself right there? 

A. Yes, ma' am < 

Q. Okay. 

MS. Mickle: I'm going to mark this and offer this 

as the Claimant's Exhibit Number Three? 

Commissioner wilkerson: Three, yes. we've got to 

get -- did you marked Two already? 

court Reporter: Yes, sir. 

Ms. Mickle: This is one, TWo and that's Three. 

commissioner wilkerson: That's fine. 

(Claimant.'s Exhibit Number Three was marked for 

Identification) 

Court Reporter: C-3, for claimant's Three. 

Mr. Huff: Let me see Three. 

Ms. Mickle: It's the forklift. 

Mr. Huff: I got you. Okay. 

MS. Mickle: okay. 

Q. And now that we have a visual in terms of what was 

going on there--

A. uh-huh. 

Q. -- now, tell the commissioner what you were attempting 
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1 to do and who was with you 

2 A. Yes, ma'am. 

3 Q. -- at the time of your injury. 

4 

5 
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A. 

Q. 

A. 

A. 

A. 

Q . 

A. 

A. 

Okay. It was -- it was three (3) of us. Lowell 

Simpkins was on the forklift. We brought -- we brought 

the hood to the machine and we was --

First identify who was there. 

Lowell Simpkins, Al Martin, and Tom -- what's Tom's 

last name? Tom -- Tom Harris. 

Mr. Huff: Here is the list. 

MS. Mickle: Thank you. 

Tom -- Tom Harris. 

commissioner wilkerson: Tom Harris? 

Yes, sir. 

Commissioner wilkerson: Okay. I'm sorry. 

okay. NOW, where was Lowell? 

Lowell was on the -- on the --

Commissioner wilkerson: That's Mr. simpkins, 

okay. 

yes, sir. He was on the ground on the forklift. 

commissioner Wilkerson: I've got you. 

Q.where were the other two (2) people? 

A. 

commissioner wilkerson: He was on the forklift? 

Yes. Yes, sir. 

Commissioner wilkerson: Was he --

PALMETTO COURT REPORTING 
321 Mac circle Lexington, SC 29073 

(803) 358-0515 
www.palmettO(OurtReporting.com 

152 



r;:;·: 
1':~ , 
i 

~. , 

t . 
I.U,: 
i, .. , 
l. • 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Mr. Huff: He was driving. 

commissioner wilkerson: he was driving the 

forklift. Is that 

He -- he told us he was going to drive it because he 

didn't want nobody to get hurt because 

57 

Commissioner wilkerson: -- okay, that's fine. He 

was driving the forklift. okay. 

And where are the other two (2) people? 

Tom Harris was right beside me on the left of the 

machine and -- on the left of the machine, and Al 

Martin was on the very far end on the right, beside 

well, he was above Lowell Simpkins. 

Q. Okay. All right. NOW,--

A. 

A • 

A. 

Q. 

A. 

Commissioner wilkerson: And where were you? 

I was -- I was kind of -- I wasn't in the middle, but I 

was kind of -- I was to the left side, right before --

Tom -- Tom --

Commissioner wilkerson: You were closer to Tom 

Harris? 

yes, sir. 

Commissioner wilkerson: Okay. 

Yes, sir. Yes, sir. 

And what were you all doing? 

We was instructed -- they told Tom to go up there 

be.cause the forkli ft woul dn 't -- couldn't 1 i ft it up, 
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they told Tom to go up there --

Q. Did you try to lift it up with the forklift initially? 

A. -- and it wouldn't -- it wouldn't -- it wouldn't do 

nothing. 

Q. What would it do when you would try to lift it up with 

the forklift? 

A. It would come straight down. 

Q. The hydraulic system, it would let it down? 
e-

Mr. Huff: I'm going to object. 

A. It --it would come straight down; it wasn't lifting 

nothing up. 

Q. Okay. 

commissioner Wilkerson: It just wouldn't lift? 

A. It wouldn't lift. We -- we -- the rolls that was 

spreaded out, we was trying to lift them, it would fall 

right -- it would go all the way to the ground and then 

-- and it would shoot fluid out allover the floor. 

Fluid was out -- they had to get a mop and mop up the 

fluid off -- off the floor because that's how bad it 

was shooting out hydraulic fluid. 

Q. 

A. 

Okay. And so, in response to that, what did you do to 

keep trying to make the -- the -- to get the job done? 

Lowell Simpkins instructed us to try -- he -- he 

instructed Tom to get on top of the machine and take 

the straps off, we're going -- and Tom had to put a --
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. i 

a shock or something on it. we were going to try to 

lift it manually with our hands up in the air while he 

popped the shock on there .. So, basi call y, we was -­

there was two (2) people, basically, trying to hold it 

up. And Tom was on the side trying 'to hold it up with 

one (1) hand. 

so, if this is the hood (indicating) -- Il~ just trying 

to get a visual. If This is the hoqd (indicating) --

9 ·A. Yes, ma'am. 

10 Q. -- where are you? 

11 A. I'm -- I'm right here (indicating). 

12. 

13 A. 

14 

15 

16 

17 Q. 

18 

19 A. 

20 

21 Q. 

22 A. 

23 Q. 

24 A. 

25 

okay. And where --

And Tom was right here (indicating). Al Martin is way 

on this side, and Lowell simpkins is ~n floor because 

we on a platform. 

the forklift. 

Lowell Simpkins lS on the floor on , 

-- okay. And what's this side (indicating) attached 

to? 

That's attached to the that's -- that's the middle 

-- it's attached to the middle of the machine. 

That ~achine right there (indicating)? 

Yes, ma'am. It's in the middle. 

Okay. All right. 

see, that's like the two (2), it's in -- it's in the 

middle. 
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Q. okay. 

A. See, this basically -- what we was lifting up was the 

back of the hood. 

Q. Okay. 

5 A. uh-huh. 

6 Q. A 11 ri ght . 

7 

8 

9 

10 

11 

12 

13 

14 

A. It's the back of the hood. 

Q. o~ay. And as -- and what happened as you all were 

doing that? 

A. I was trying to lift it up with two (2) hands and 

and Al was on the other side trying to lift it up and 

we were supposed to hold it up while he popped the 

shock on, and then --

Q. What's -- I don't know what pop the shock means. 

60 

15 

16 

A. -- well, he -- he put the -- he put the shock on -- on 

the machine. He--

17 Q. \ okay. so, he's doing something on the machine? 

18 A. -- he's got ~- we had to try to put the shock on it. 

19 Q. Does that mean attach it? 

20 A. Yeah, attach the -- attach the shock -- attach the 

21 shock on the machine. 

22 Q. okay. All right. 

23 A. And all three (3) of us -- when Lowell told us to do 
24 

25 

that, all three (3) of us looked at each other like we 

ain't going to be able to pick this -- we ain't going 
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Q. 

A. 

Q. 

to be able to lift this hood up. 

How much do you think that hood weighs? 

About fifteen (15) -- two tho~sand (2,000) pounds. 

Do you really know? Have you ever weighed it? 

61 

A. I never weighed it but I -- it ain't no it -- it 

don't -- it don't weigh no less than it's a heavy 

hood. 

Q. It's heavy is what you know. 

A. It's a heavy hood. It's a heavy hood. 

Q. okay. All right. And that's the same hood that you 

were trying to use a forklift to --

A. uh-huh. 

Q.' --' to raise up; is that right? 

A. uh-huh. About -- I'd say if you was to stand up on 

that hood about fifteen (15) people could get on top of 

that hood and stand up on it. 

Q. 

A. 

Okay. Then what happened to your body? 

And the -- the sharp point of back of the hood, from 

trying to lift up, it came down on my shoulder while we 

was trying to lift it. we kept trying like we was 

trY'jng heave it up in the air and hold it up while he 

was doing it, and it kept -- it kept coming back down 

on all of us. And it just -- it caught my shoulder the 

first time, and I was on top of a ladder and it pinned 

me to the ladder, so. 
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Q. 

Q. 

A. 

Okay. when you 

Mr. Huff: Ann, can I speak to you for a second? 
Ms. Mickle: all right. I'm with you. 

G 

Mr. Huff: Yes. okay. Just make it 

MS. Mickle: Can 

Commissioner Wilkerson: Yes. 

Mr. Huff: can we take a break for minute? 

Commissioner Wilkerson: Oh, yes. Okay. 

62 

we're going to take a short break. 

Okay. 

MS. Mickle: Is that okay, commissioner? 

Commissioner Wilkerson: Yes. Do I need to be out 

there or no? 

MS. Mickle: well, he--

Commissioner Wilkerson: oh, he needs a break. 

Oh, I'm sorry. 

MS. Mickle: yes, he wants a break. 

commissioner wilkerson: I'm sorry. I thought you 

all were wanted it. I'm going to check to see who 

; s out there. 

Court Reporter: And I'm going off the record. 

(Off The Record) 

Commissioner wilkerson: Ann, I was telling ROs, I 

told the other two (2) Attorneys that we had them 

scheduled for about 10:00 or 10:30. This -- they 
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could probably leave and come back about 11:30. 

So, I was just telling them that would probably be 

better for them to do that instead of sitting 

around. 

Ms. Mickle: Thank you, Commissioner. 

Commissioner wilkerson: Sure. 

Okay. Mr. lee, you were describing where everybody was 

Yes, ma'am. 

-- and then you left off by saying you were on a 

ladder? 

Yes, ma'am. 

Now, where was the ladder? 

The ladder was just like they got it right here 

(indicating). 

Hold on for a second. You're looking at claimant's 

Exhibit Number One? 

uh-huh. It was like that right there (indicating). 

Like the guy that's on that ladder --

Yes. 

-- on this picture? 

uh-huh. See, Tom was on the ladder, too. And, 

basically, we had -- we have to -- we have to kind of 

stand on anything we can. so, it's like the ladder 

and they've got a little short ladder that be right 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

there (indicating). 

Okay. 

And we have to stand on the ladder. 

Okay. So, Claimant's Exhibit One shows a ladder. You 

were on the ladder and Tom was on the ladder? 

uh-huh. 

okay. And then what happened? 

And they wanted -- they wanted -- Lowell Simpkins 

wanted us to, basically, to hold the.hood up while Tom 

did something on -- put -- tried to put a shock on the 

machine. They wanted us to hold it up in the air. 

That's why when -- when Mr. ROS said -- he said he was 

pushing and stuff, we was trying to push the -- the 

hood in the air and hold it up in the air. And we was 

looking at each other like we can't -- ain't no way we 

can hold this hood up in the air. 

Q. okay. 

A. And that's when the hood just came down and it came on 

my shoulder. 

Q. okay. 

A. They wanted us to hold the hood -­

Commissioner Wilkerson: What shoulder? 

A. on my left shoulder. 

Commissioner wilkerson: Okay. 

A. And it's a --
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Commissioner wilkerson: I knew that but just go 

ahead. 

MS. Mickle: Okay. 

65 

it's a sharp edge on the -- that's on the hood that 

hangs off. 

Okay. 

And that's what landed -- that's what I think hurt me 

because it landed -- that's what 'landed on my shoulder, 

the sharp edge. 

Okay. Then after the hood landed on your shoulder 

uh-huh. 

'-- did it come all the way down to the ground or what 

happened to the hood? 
( 

NO, it didn't -- it --it just stayed on my shoulder. 

It stayed on my shoulder and it was -- it's like -­

Are you still on the ladder at that point? 

-- still on the ladder. 

And is Tom still on the ladder? 

Tom is still on the ladder too. Uh-huh. 

Okay. 'And then what do you all do to fi ni sh up the 

job; what happens after that? 

We didn't get to finish it. I had -- I had to pick the 

hood up off me, myself. 

okay. 

I picked the hood off of me, myself and then I went 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, SC 29073 

(803) 358-0515 
www.palmettoCourtReporting.com 

161 



.. 
tlJ 
! ..... 

.~ .. ' 

, :' 

i :, 
j. 

( , 

: . 
'j;;" 
: 

, , . 

" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A . 

Q. 

down -- that's when I went down, and they had -­

they've got some yellow rails and I went on the rails 

and I put my head down. 'And I said --

Can you see the rail from this picture, any of the 

pictures? 

-- no, ma'am, you can't see the rails. 

Okay. 

commissioner wilkerson: Let me ask you a 

question. If this hood weighs fifteen hundred 

(1,500) -- two thousand (2,000) pounds and you're 

on a ladder, how· did you pick that hood off by 

yourself? 

A. off of me? 

A. 

commissioner wilkerson: Yes. 

I -- I -- I picked it up enough to ease out from up 

under it. 

Commissioner wilkerson: All right. Did you use 

both hands, one hand or --

A. Huh-huh. I used one (1) hand. 

A. 

Q. 

commissioner wilkerson: 

hand? 

you used your right 

Uh-huh. And I just picked it up off me enough to get 

it off my shoulder. uh-huh. 

All right. Do you really know how much that hood 

weighs; you just know it's heavy? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
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Yeah, I just know it's heavy. 

okay. 

I don't really know how much it -- how much it weighs 

but I just know it's heavy. 

okay. All right. NOw, what happened next? What did 

you feel? 

67 

I told -- I told Lowell, I said, Lowell, I said my 

shoulder don't feel right. I said -- I said, it's a -­

I told him it just don't feel right; that's what I told 

him. 

Okay. 

And I said -- I said it's a different kind of pain 

that's in my shoulder. 

Okay. 

And Lowell looked at me and Lowell said -- okay, he 

said, well, Lee, you -- he said, Lee, I don't know if 

you want to go to the hospital or not because they 

going to give you a piss test; that's what he told me. 

Okay. 

So, anyway, 

And then --

I kept on trying to work. 

okay. 

I kept on trying to work. And I 

smoked nothing or none of that --
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1 Q. okay. 

2 A. -- I wasn't drunk or nothi,ng. 

3 Q. All right. 

4 A. I know I hadn't did none of that. 

5 Q. All right . 

6 A. So, the pain started shooting --

7 Q. I want you to be completely honest. 

8 A. -- the pain just start shooting down my back and stuff. 

9 Q. Okay. 

10 A. And I went to Lowell -- I went to Lowell Simpkins --. 

11 

12 

13 

no, Al Martin brought me some -~ some Biofreeze and 

some Goody Powder. 

Q. Okay. 

14 A. He brought me some Biofreeze and some Goody powder. 

15 Q. okay. 

16 A. And I used that and I took the Goody Powder and I tried 

17 

18 

19 

20 

21 

22 

23 

24 

25 

to work some more. And the pain just start shooting 

down my back, shooting down my back. And then, all 

them was 'asking me, they was talking about -- they was 

like, what's wrong with you? And I said, man, it's 

hurting. Because I usually -- I usually can work 

through pain and I ain't no weak person; I'm usually a 

strong person and I -- I don't like hospitals. so, I 

kept on trying to work. And the pain got so bad, I 

told Lowell -- I said, Lowell, we've got to go in the 
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A. 

Q. 

A. 

Q. 

A. 

Q. 
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Q. 

A. 

Q. 
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office; I said, I've got to go to the hospital. Lowell 

told me -- he told me to follow him in the office ·and 

he -- he did the report, asked me who the witness was. 

I told him Tom was there beside it and I explained to 

him what happened, and he sent me to the hospital. 

okay. Hold on for a second. 

Uh-huh. 

You said you did a report. 11m looking at Claimantls 

Exhibit Number one 

uh-huh. 

-- dated 6/2/09. 

Yes, malam. 

Is that the report that was done? under treatment it 

says, IITook Goody Powder and rubbed with Biofreeze". 

Is that when you were talking about, Biofreeze? 

Yes. Yes, malam,. that's it. 

And then, "sent to university Hospital ER at 1:45 OM" 

is -- is what the report says? 

Yes, malam. 

okay. And then it has the supervisorls signature. Did 

you, in fact, go to the hospital that night? 

A.' I went to try to go to the hospital but I was in so 

much pain I couldnlt make it; so, I went home and got 

my daddy to drive me to the hospital. 

Q. Okay. So, your dad then drove you to the hospital? 
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A. My dad, I woke him up and he drove me to the hospital. 

Q. okay. Then I have your records next in our APA's from 

University Hospital, and they start at page 2, giving a 

history patient states, liThe hood from a machine fell 

and hit his left shoulder ll
• 

A. Uh-huh. 

Q. Did you tell the people at the hospital what happened? 

A. Ye s, rna I am . 

Q. And that's page 20f our APA? 

A. Yes. Yes, ma'am. 

Q. And that was in the emergency. department? 

A. uh-huh. 

Q. And theni did you ask for treatment at work and was 

treatment provided? 

A. well, I 

Q. How did you get to Dr. Broder? 

A. -- I went back to work. I went back to work. ,I was in 

pain and I went back to work, and Nancy -- Nancy Bowers 

told me you can't return to work until you -- they want 

you to see the -- they -- the company doctor. And so, 

they sent me to the company doctor. 

Q. 

A. 

Q. 

okay. 

I came back to work with a arm brace on and they -­

they sent me home. 

And the arm brace, did you get that in the emergency 
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7 A. 
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10 Q. 

11 

12 A. 

13 Q. 

14 

15 A. 

16 

room? 

Yes, ma'am. 

okay. And they sent you to the company doctor, Dr. 

Broder. 

Yes, ma'am. 

71 

And did you tell Dr. Broder that you were hurt at work? 

Yes, ma'am. 

MS. Mickle: And, Your Honor, I'm pointing to page 

8 of our APA's, the first line. 

And then did Dr. Broder, the company doctor, provide 

treatment for you? 

Yes, ma'am. 

okay. And what did he do for you essentially; did he 

give you medications? 

He gave me Naprosyn and then he gave me Skelaxin, I 

think. 

17 Q.okay. All righi. And did you ~ome back and did they 

18 

19 A. 

20 

21 

22 Q. 

23 A. 

24 Q. 

25 A. 

give you some restrictions in terms of work as well? 

Yes, ma'am. 

Ms. Mickle: And I'm looking at page 10 of our 

APA'S. 

"No right handed work, no left handed work", 

uh-huh. 

Did they give you some restrictions? 

Yes, ma'am. 
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1 Q. Okay. 

2 A. And he put me up for physical therapy. 

3 Q. And some for physical therapy? 

4 A. Yes, ma'am. 

5 Q. And who is. Nancy -- it says, "verified by Nancy 

6 Bowers". who is Nancy Bowers? 

7 A. That's the Human Resource woman at Bondex. 

8 Q. okay. 

9 A. uh-huh. 

10 Q. 

11 

12 

13 A. 

14 Q. 

15 

16 A. 

17 

And Bondex okay, so they authorized that. Did you 

-- in looking at the records, it looks like you 

continued to go back to the doctorj is that correct? 

Yes, ma'am. 

And what were you feeling; what were your symptoms at 

that time? 

I had back pain, I had neck pain and I had real bad 

shoulder pain. 

72 

18 

19 

Q. 

A. 

And which shoulder were you talking about at the time? 

My left shoulder. 

20 Q. 

21 

22 A. 

23 Q. 

24 A. 

25 Q. 

okay. All right. And I see that you returned to the 

doctor multiple times --

Yes, ma'am. 

-- and they provided restrictions. 

Yes, ma'am. 

NOW, it looks like Dr. -- Or. Broder --
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2 Q. 

3 A. 

·4 Q. 
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6 

7 A. 

8 

Ms. Mickle: 

ordered an MRI 

uh-huh. 

73 

page 15 of our APA'S --

-- and says it was okayed by Bowers, is what it says on 

page 15, faxing letter. Did you do everything that the 

doctor ordered you to do? 

Every -- everything the doctor ordered for me to do, I 

did it. 

9 Q. And it looks like you -- you were given an open MRI. 

10 A. Yes, ma'am. 

11 Q. The record won't reflect this, which is why I have to 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

Q. 

A. 

Q. 

A. 

Q. 

say it now. About how tall are you? 

About six foot (6'). 

And about how much do you weigh? 

About one ninety-five (195). 

okay. All right. Do you know why an open MRI was 

ordered? 

NO, I don't know. 

Not -- it wasn't ordered, do you know what you were 

given it? 

21 A. why -- why I was given it? 

22 Q. Yes. 

23 A. Because of my pain in my shoulder. 

24 

2S 

commissioner wilkerson: Do you know what an open 

MRI is? 
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A. 

A. 

A. 

A. 

Q. 

A. 

Q. 

A. 

Yes, sir. 

Commissioner wilkerson: Okay. Tell me what it 

is. 

It's when you -- it's a -- it's when you get in the 

machine and they do a -- well, I don't know what -- I 

just know it by the name. YOU get in the machine and 

it's 

oh, no, sir. 

commissioner Wilkerson: okay. 

74 

Not 

didn't 

closed 

no, sir. I -- I didn't -- I thought it was -- I 

I didn't even -- I ain't never heard of a 

commissioner wilkerson: okay. I didn't think so. 

Okay. You just got in the machine and that's what 

you're talking about when you sayan MRI? 

-- yes~ Yes, ma'am. 

Okay. All right. And then from there, it looks like 

all of the appointments were authorized. And the last 

authorized appointment seems to be July 1st, 2009, page 

18 of our APA's. At that point, you were then referred 

to an Orthopedist; is that correct? 

Yes, ma'am. 
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Q. 

A. 

And you were sent to -- and you had been taking 

physical therapy; the company had been sending you to 

sports plus for physical therapy? 

Yes. Yes, ma'am. 

Q. Okay. 

A. uh-huh. 

Q. And then you were sent to a Dr. James Bethea; is that 

correct? 

A. Yes, it is. 

Q. And did you make every appointment that the company 

provided for you? 

A. Yes, rna' am. 

Q. Okay. And--

A. I was going to work and going to physical therapy. 

Q. 

A. 

-- so, you were doing them both? 

I was doing them both, yes, ma'am. 

75 

Q. Okay. All right. How were you able to go to therapy? 

After work? 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Oh, before work. 

You'd go before work? 

Before, because I work the night shift. 

okay. 

Yes, ma'am. 

All right. And it looks like on 7/16/09, the company 

authorized you to see Dr. Bethea, page 31 of our APA'S; 
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Q. 

A. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

what did he do for you? 

Dr. Bethea? 

Did he give you medications? . 

He -- I think he gave me a cortisone shot. 

Yes. Okay. 

And he gave me some more -- some more Naproxen. 

okay. All right. And he made an appointment for you 

to return to him --

Yes, ma'am. 

-- in about two (2) weeks. 

Yes, ma'am. 

Did you ever get to return to that appointment? 

That's when they they cut -- they stopped me from 

doing physical therapy and everything. 

At that point? 

uh~huh. 

Okay. so, now we're in the latter part of July of 

-2009? 

Yes, ma'am. 

okay. All right. So, once they stopped, were you 

still working? 

I was still working, yes, ma'am. 

And what type of work were you dOing? 

I was doing -- there's some -- the hoppers, that's 

where you have to load the fibers up on the table. 
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77 

And, at the time, -- at the time, everybody told me to 

look out because they said the people at the job 

Mr. Huff: I'm going to object to hearsay. 

Commissioner wilkerson: Yes. You can't tell what 

they told you. 

Just tell me what kind of work you were doing; f6cus on 

the work. Don't tell me what anybody said at this 

point, unless i"t's a supervisor. 

-- that's -- that's who it was, a supervisor. 

oh, so the -- what -- okay, what type of work did the 

supervisor have you doing? 

He had loading -- loading some fiber on the table. But 

see the -- okay, the -- the fiber we -- the fiber that 

they had me loading on the table is kind of -- you have 

to wet it down. So, you're having to tote -- it's some 

big -- it's some big canisters that you have to fill up 

with water and you· have to tote them to the table. So, 

you have to spray all the fiber down, and then you have 

to load it -- load it up onto -- onto the table. 

And how heavy is that? 

It's -- it's just -- it's back and forth but it ain't 

-- it ain't too heavy. 

Okay. 

It's just the canisters, at that time, I was carrying 

was heavy. 
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2 
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Q. 

A. 

okay. what are the canisters --

They're probably about -- probably about fifteen (15), 

twenty-five (25) pounds --

4 Q. okay. 

S A. something like that. 

6 Q. Is something in the canisters or --

7 A. well, it's full of water. 

8 Q. -- okay. 

78 

9 A. Full of water and some kind of other mixture, you know, 

10 a mixture of stuff --

11 Q. okay .. 

12 A. -- that they had. 

13 Q. All right. And is that the kind of work that you were 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

~o;ng at the time? 

Uh-huh. And 

like two (2) 

and I was trying like -- okay, every -­

out of about two (2) .times a week you 

have to clean the machines. So, I was trying to go 

clean the machines with one (1) arm and stuff like 

that. 

Q. okay. All right. 

A. uh-huh. 

Q. And so, from the date of the accident to now we're 

seeing Dr. Bethea, had you missed any time from work or 

had you tried to work every day? 

A. I worked every day. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

okay. All right. 

Uh-huh. Every day. 

Okay. 

lowell simpkins told me, you know, the work I was 

doing, lowell simpkins told me, he said, Lee, I don't 

know how you're doing this work because it's hard for 

two (2) -- a per~on with two (2) hands -- two (2) 

79 

two (2) people to do it. 

And he's your supervisor? 

And that's my supervisor, he came back there and he 

talked -- he talked to me and he said, off the record. 

He said, I don't know how you're doi ng it. . I used to 

go to Janice every morning and show her --

Now, who is Janice? 

MS. Napier: Napier. 

Ms. Mickle: Oh, okay. Thank you. 

and she seen it. My whole arm used to be swollen up 

every morning, so. 

19 Q. Okay. 

20 A. And I was in pain and I -- 'and I told her -- I went to 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

her about like twice, didn't I? 

NO, you can't ask her. 

Like two (2) -- two (2) or three (3) times I went to 

her --

okay. 
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A. 
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-- and but I still came back to work and I still was 

trying to do it, though. 

okay. All right. Got it. Now, did you then, when 

when the Carrier denied treatment and wouldn't give you 

any further treatment --

uh-huh. 

-- did you then go get treatment on your own? 

I went and got treatment on my, own, yes, ma'am. 

Is there a community Health Center, Margaret J. weston, 

or something to that effect? 

Yes, ma'am. 

Okay. 

uh-huh. 

Q. And so, you did go get treatment? 

A. Yes, ma'am. 

Q. And what were you seen for? 

A. I was seen for my back, my neck, and my shoulder. 

Q. And when you talk about your shoulder, at that point, 

you're talking about your left shoulder? 

A. Yes, ma'am. uh-huh. 

Q. 

A. 

okay. All right. And did -- you were getting 

treatment. Did you continue to try to work? 

she -- she took me out of work. She -- she told me 

it was August the 3rd, she told -- she -- because I had 

to see Dr. shannon on August the 18th. So, she took me 
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1 

2 Q. 

3 

4 A. 

5 Q. 

6 

7 A. 

8 Q. 

9 A. 

10 Q. 

11 A. 

12 Q. 

13 A. 

14 Q. 

15 A. 

16 Q. 

17 

18 A. 

19 

20 

21 

22 Q. 

23 

24 

25 Q. 

out of work. 

okay. So, you were seen in the community Health 

Center? 

Yes, ma'am. 

Then they recommended that you see an Ortho, and is 

that how you got to Dr. Shannon --

That's right. 

-- and Dr. Carter? 

uh-huh. 

okay. 

I went there to Dr. Shannon first. 

All right. Dr. Shannon first, then Dr. carter -­

uh-huh. 

-- Ty carter? 

uh-huh. 

Okay. And did they change your work status; did your 

work status change? Did they --

81 

That's when Dr. Shannon told me -- he gave me a -- the 

work restrictions --

Mr. Huff: And I object to what Dr. shannon said 

Okay. Don't tell --

Commissioner wilkerson: You can't tell me what 

the doctor said. 

don't tell me --
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4 

5 

6 

Q. 

A. 

Mr. Huff: -- the records speak for themselves. 

what he said; just tell me about what was your -­

your -- your work status when you saw Dr. Shannon. 

It was no -- no climbing ladders, no climbing stairs. 

I think I couldn't lift over ten (10) pounds with my 

left hand. No overhead work --

7 Q. Okay. 

8 A.·- no overhead work and I think it was no pushing or 

9 

10 

11 

12 

pulling, and no being -- being around hazardous 

equipment. 

Q. Okay. And did they give you the work slip that we've 

got in our APA's --

13 A. Yes. 

14 Q. -- page 68? 

lS A. yes. 

82 

16 Q. This is -- now, we're up to around August 17th or 18th. 

17 A. Yes, ma'am. That's it right there (indicating). 

18 Q. And is that from Dr. Shannon? 

19 A. Yes, ma'am. 

20 Q. which includes no operating hazardous equipment? 

21 A. Yes, ma'am. 

: 22 Q. Okay. When he gave you that work slip, what did you do 
. 23 

24 

25 

with it? 

A. when he -- when they 

slip, I was going to 

he -- he gave me that work 

I was just going to return to 
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1 

2 Q. 

3 A. 

4 

~ 

i 

work. 

Okay. 

I thought I -- I was getting ready to go to work. I 

took it to Janice --

83 

5 Q. Ms. Napier, right? 

6 A. -- Ms. Napier. 

7 Q. Okay. 

8 

9 

11 

12 

13 

14 

15 

16 

17 

A. 

Q. 

sorry about that, Janice. I took it to Ms. Napier -- I 

took it to MS. Napier and she looked at it and she told 

me -- she was like -- she looked at it for a second and 

she told me, she said -- she's going -- she's going to 

ta"lk to Jay because it said no -- no being around 

·hazardous equipment. So, she said she said not for 

me -- she said she's going to talk to Jay. Jay -- Jay 

M;ckleson before I can return to work. 

who is -- and just for the record, who is Jay 

Mickleson? 

18 A. Jay is the vice President at Bondex. 

19 Q. okay. All right. 

20 A. uh-huh. 

21 Q. And then what happened? 

22 A. 

23 

24 Q. 

25 A. 

I went home. She told me to wait on her to call; she 

was going tci call me. 

All right. 

So, I think it was around six o'clock, 6:30 had came 
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19 

20 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 
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84 

around, she called -- I said -- I said -- well, I said, 

they must want me -- I said, they want me to go to work 

because Janice ain't called me yet because I know she 

gets off about 5:00. so, I said she ain't called me; 

then I must got to go to work. so, she called me on 

her cell phone and told me, she said, I talked to Jay 

on the phone and Jay said if you can't be around no 

hazardous material don't return to work. So, she told 

·me -- she said, you've got my cell phone number and if 

you got any more problems give me a call on my cell 

phone. 

Okay. 

uh-huh. 

And has anybody from the company since that 

conversation called you to return to work? 

NO, ma'am. 

okay •. 

NO, ma'am. 

Now, you referred to her as Janice a couple times but 

Ms. Napier? 

21 A. uh-huh. 

22 Q. How do you know Ms. Napier? 

23 A. I grew up and went to school with her daughter. 

24 Q. SO, you went to school with her daughter --

25 A. Yes, ma'am. 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A . 

Q. 
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-- so, you know her pretty well; is that correct? 

Yes, ma'am. she's a -- she's a aerobics instructor at 

-- in the gym. I know her real good. 

I know you do --

uh-huh. 

-- but the Commissioner doesn't know you do, okay? And 

so, that was the last conversation with -- with MS. 

Napier. 

oh, that wasn't the last conversation. 

About work. 

Yes, ma'am. 

okay. NoW, did you continue to see Ms. Napier; did -­

would you see her for various thi'ngs? 

I -- I would talk to her. 

okay. 

I would talk to her. And this is what -- this is what 

-- Ms. Napier said -- she said -~ told me that she 

don't know why they stopped me from going because she 

said she seen me and how my arm was and stuff, and she 

told me she don't know why they stopped my workman's 

Compo 

okay. 

She said she was going to do anything she could to help 

me. 

okay. 
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1 

2 

'3 

4 

5 

A. So, she -- I didn't ask her to do -- give me no 

short-term disabiliti because I don't even know about 

it. she said -- I told her I'm having problems with 

child support and stuff, and I told her, yeah, that 11m 

having problems with child support 

6 Q. okay. 

7 A. -- and she said she's going to get me short term 

8 

9 

10 . 

disability. And she told me let me make some calls and 

she's going to see what she can do and she called me 

that same day. 

11 Q. Okay. ' 

12 A. uh-huh. 

13 Q. And it's at that point that you started getting some 

14 

15 A. 

16 Q. 

17 

18 A. 

short-term disability? 

Yes, ma'am. Yes, mal am. 

okay. And I believe your child support was coming out 

of your check at Bondex; ;s that right? 

oh , it -- it wasn't coming out of my checks. I had 

19 just got on child support. 

20 Q. Right. ( 

21 A. Uh-huh. 

22 Q. Right. 

23 A. Just -- I had just started --

24 Q. Right. 

2S A. -- just got on child support. 
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I. 

1 Q. 

2 A. 

. 3 Q. 

4 

5 A. 

okay. 

It hadn't started coming out of my check yet. 

okay. And then did MS. Napier take -- help you with 

that or take -- address that for you as well? 

Yes. Yes, ma'am. 

87 

6 Q. She wrote a letter? 

7 A. Your talking to the child support people? 

8 Q. Yes. 

9 A. Yeah, because they told me to bring a letter up there 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

saying when I got on workman's compo she brought -­

she -- I went -- I went to her, I called her on the 

phone, she said the letter is going to be ready. 

okay~ All right. 

So, I went down· there and the secretary gave me the 

letter and it said he's been on workman's Comp since, I 

think, July 28th, or something like that. 

And about how long did you get short-term disability, 

if you. remember? And we've --

I don't remember. 

-- got MS. Napier; we'll ask her. 

I don't remember the time frame but I think it was six 

(6) weeks though, like about -- about two (2) months. 

okay. All right. And then it stopped after that? 

yes, ma'am. 

okay. Are you still getting some of the health 
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A. 

Q. 

A. 

Q. 

A. 
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insurance benefits? Do you still have your health 

insurance in place? 

NO. NO, ma'am. 

Did you have it for a little while, though? 

I had it for she helped me out with that, too. 

okay. How did she help you with that? 

88 

The last time we came to court, she -- she talked to me 

outside when we -- after court was over with she called 

me outside. she said, I'm going to have -- I'm going 

to need you -- I need you to call me because I got to 

talk to you about your health -- your health -- yeah, 

your health insurance -- it was like your insurance. 

so, I called her on the phone and she said you've got 

-- she said I been trying to keep your insurance -­

because, like, see she was trying to figure out why 

they stopped -- why they stopped me from --

Mr. Huff: I'm going to object to what she was 

trying to 'figure out. 

Ms. Mickle: Okay. I understand. 

But do you have health insurance now? 

-- I don't have it now. 

Oh, all right. But after your -- but you can 

But she -- she told me I can pay it though. 

-- okay. All right. But there was a period of time 

that you did have it, correct? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

89 

Yeah, I did. 

Okay. And then when you didn't have it, you'd go to 

the health center and then you had to pay on a sliding 

scale on your own; is that what happened? 

I had to pay on my own, yes. 

Okay. All right then. And then, after that -- and the 

Commissioner has these records -- you've seen various 

doctors that the workers' comp people have sent you to; 

we call them independent medical evaluations. 

Yes, ma'am. 

But when they had set these up with Dr. Bethea or Dr. 

westerkam or there was another IME back in 2009 --

uh-huh. 

-- did you go to Dr. Charles Thomas? Did you go to 

every IME they set up? 

Yes, ma'am. 

okay. 

I went to everyone. 

All right. And then, when did the problems with your 

right arm start to develop? 

when I -- when I was -- when I set -- when I was 

putting the fiber on 'the machine, I had to use one (1) 

-- one (1) arm to do it. And that's 

(12) hours of putting one (1) arm on 

that was twelve 

putting fiber 

on the machine for twelve (12) hours, standing up for 
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Q. 

A. 

Q. 

A. 

Q. 

twelve (12) hours, then I had to try to wet it down. 

And, you know, that fiber, when you wet i t down, it's 

-- it's real • t 1 -- ,t s rea , real heavy. It's real 
heavy. so, that's when :-- that's when my -- my whole 

-- I was hurting everywhere then. 

Okay. 

And my whole.arm that's when I said I was going 

was going to Janice every morning because my whole 

right arm would be swollen up. 

okay. 

And she -- and -­

okay. 

90 

I 

Commissioner wilkerson: That's got nothing to do 

with this accident. 

Ms. Mickle: NO.' It's in the -- it's in the 

medicalj that's why I'm pointing it out. And 

Commissioner wilkerson: How are you going to tie 

in repetitive trauma to an accident that took 

place on 6/2 of '09? 

Ms. Mickle: -- what I'm doing is saying the 

accident of 6/2/09 caused the problem with his 

left shoulder, neck, and back for which he was 

treated. 

commissioner Wilkerson: Okay. 

Ms. Mickle: And then Dr. Carter, when he started 

PALMETTO COURT REPORTING 
321 Mac Circle Lexington, sc 29073 

(803) 358-0515 
www.palmettoCourtReporting.com 

186 



1 

2 ~
;~.: ,,::i 

,; .. 
. • ;\ ·.~rt • 

,'''' '';' 

,\,. . 
3 

4 

5 

6 

7 

8 

9 

10 
" ~.~ .. 

11 

12 

13 
I., 
" ' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 j, 

( 
" , . 
" 24 

25 

.,; 

c 

having these problems with his right arm because 

he was overusing it --

Commissioner Wilkerson: Right. 

MS. Mickle: -~ treated him for that as well and 

gave a causation statement on that as well. 

Commissioner wilkerson: But it wasnit -- but it 

wasn't because of the 6/2/09 accident. 

MS. Mickle: It was because of the -- because of 

the 6/2/09 accident, he had limited use of the 

left arm, so --

Commissioner Wilkerson: I -- I would agree with 

that. 

Ms. Mickle: he started -- started to use the 

91 

right arm, and then started to develop problems 

with that. So, that's what makes it all relate 

back to the original accident. All the -- all 

injuries proximately caused by the original 

accident, proximately caused from the 6/2/09. 

Commissioner Wilkerson: well, I just don't think 

that proximately caused it. 'I think that's going 

to be repetitive trauma and that's going to be a 

2010 claim, but go ahead. 

Ms. Mickle: Okay. But 

Commissioner Wilkerson: I'm telling you. 

MS. Mickle: -- just to answer your question and 
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20 Q. 

21 

22 A. 

23 Q. 

24 

25 

commissioner Wilkerson: Yes. No, I understand. 

Yes. 

Ms. Mickle: -- and to push forward. 

Commissioner .wilkerson: Yes.· 

And so, since that time you have continued to get 

medical treatment? 

92 

MS. Mickle: Now, Commissioner, do you want me to 

go ~hrough the medical treatment since this is -­

you're going to read that? 

Commissioner Wilkerson: Yes. I've already read a 

lot of it. 

MS. Mickle: okay. 

Commissioner wilkerson: I hadn't read -­

actually, I read your part. I hadn't read ROS' 

part because some of it was overlapping with the 

doctors, but I read the claimant's side before I 

came in last week. 

MS. Mickle: Okay. 

And so, because the commissioner is going to -- to read 

the medical part --

uh-huh. 

-- and it's my understanding that what's really 

contested, and correct me if I'm wrong, is the accident 

itself. 
, 
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A. 

Q. 

A. 

Comm; 5si oner wil kerson: Right.' How -­

MS. Mickle: Is that correct? 

.' 
93 

commissioner wilkerson: -- right. The -- that's 

my understanding from the Defense that was there 

an accident arising out --

MS. Mickle: Was there an accident. 

commissioner wilkerson: was there an accident 

MS. Mickle: That's it. okay. 

Commissioner wilkerson: -- which we've actually 

got to tie back into the law, but was there an 

accident. 

Ms. Mickle: Okay. All right. 

commissioner wilkerson: That's -- that's the 

whole issue today, was there an accident, period. 

Ms. Mickle: okay. And that's what I understand. 

Since that's the whole issue for today, the 

commissioner has the medical records 
1 

Yes, ma'am. 

-- so, I'm really not going to go through the medical 

with you other than you were treated for all the body 

parts that you -- you've complained of today? 

Yes, ma'am. 

IS that correct? 

Uh-huh. 
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6 
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Q. 

A. 

Q. 

Okay. And just the latest treatment is a diagnostic 

MRI with contrast that you did last Thursday; is that 

correct? 

uh-huh. Yes, ma'am. 

94 

Okay. And then we got that MRI back and that has been 

provided to the Commissioner today, which shows a -- a 

labral tear. 

8 A.. Yes, ma'am. 

9 

10 

11 

Q. okay. Now, while you were able to work, and while you 

were given restrictions, and while the employer allowed 

you to work, did you work? 

12 A. Yes, ma'am. 

13 Q. Okay. 

14 A. Yes, ma'am. 

15 Q. And the last day you worked would have been on or 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Q. 

around the date of this statement, 8/18, and this 

conversation that you would have had --

Mr. Huff: I'm going to have to object again; this 

is leading. she can ask if he 

commissioner wilkerson: Yes. 

Mr. Huff: -- when ;s the last day you worked? 

Commissioner wilkerson: Yes. 

is that correct? 

Yes, ma'am. 

Okay. Just so the record is clear on the dates. okay, 
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And so; are you asking for treatment for that left arm 

and for the body parts that are related to this 

accident that the commissioner finds? 

I need treatment because I be in so much pain. Yes, 

ma'am, I'm asking for treatment. 

okay. 

I ain't had no -- I -- I wasn't -- I wasn't. hurt before 

June the 2nd and it's kind of -- that's kind of done 

messed my whole life up, basically. 

MS. Mickle: Okay. With the stipulations tnat 

you've mentioned, Your Honor, those are the 

questions that I have at this po;'nt. 

commissioner wilkerson: okay. Mr. Huff? 

Mr. Huff: Thank you. If you don't mind, 

Commissioner, I'm.going to come around here. I 

bet you can't hear me there,·can you? 

court Reporter: Not real well. 

Commissioner wilkerson: No. 

Mr. Huff: well, let's don't do that; I'll do it 

right over here. I'll just stand back and 

Court Reporter: I just want you to have.a clean 

record. 

Mr. Huff: -- I can stand back at my desk and do 

it; that's no problem. 

CROSS-EXAMINATION 
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1 By Mr. Huff: 

2 Q. Your testimony earlier today 

3 A. uh-huh. 

4 Q. -- you said that this hood, in your opinion, welghed 

5 

6 

7 

8 

9 

10 

11 

12 

A. 

Q. 

somewhere between fifteen hundred (1,500) to two 

thousand (2,000) pounds, correct? 

Yes, sir. 

And then it's you~ testimony today that this fifteen 

hundred (1,500) pound to two thousand (2,000) pound, 

which is a ton, while standing on a ladder, you took 

your right arm only and lifted it off your body; is 

that what you said? 

13 A. Yes, sir. 

14 Q. okay. 

15 A. off my shoulder. 

16 Q. Off your shoulder? 

17 A. uh-huh. 

18 Q. And they had yo~ doing some light duty, did they not, 

19 with fiber? 

20 A. Yes, sir. 

21 Q. You would stand at the end of a conveyor belt --

22 A. Yes, sir. 

96 I 

23 Q. -- and there's a big box -- a huge box, full of fiber, 

24 correct? 

2S A. NO, si r. 
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Q. pardon? 

A. NO, sir. 

Q. Tell me about the fiber. 

A. It's it's in a big two thousand (2,000) pound 

barrel, which you have to lift up with a forklift, too, 

and put it to the end of hopper. And you've got to 

take two (2) -- you have to take some big snip pliers 

Q. Listen to my question. where is the fiber --

I 

Ms. Mickle: let him finish the question. 

Commissioner wilkerson: let him -- let him finish 

the question. 

Mr. Huff: NO, he's not -- I'm -- I'm -- let me. 

object. 

Commissioner wilkerson: whoa, whoa, whoa. well, 

you can object to his answer but --

Mr. Huff: He's not answering my question, though. 

My question was ;s it in a box. Now he's 

describing how you open it. My question is it in 

a box; that's a yes, no answer. 

commissioner wilkerson: And he said no. 

Mr. Huff: No. It's -- I mean, it's a question. 

MS. Mickle: And he's --

Commissioner wilkerson: Wait, no, no, no, wait a 

minute. 
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A. 

A. 

Q. 

Q. 

A. 

Q. 

Mr. Huff: okay. GO ahead. 

Commissioner Wilkerson: Once he answers that 

Mr. Huff: All right. 

Commissioner wilkerson: -- he can give his 

explanation of what he believes was taking place. 

So, he's answered the question yes or no, and he 

98 

I 

I-
I 

said no. . i 

Mr. Huff: ves. 

Uh-huh. 

commissioner wilkerson: NOW -- now, go ahead and 

finish --

Mr. Huff: Sure. 

commissioner wilkerson: -- and then you can -­

Mr. Huff: All right. 

commissioner wiikerson: -- I'll get you to -- go 

ahead. 

It's -- it's in like a two thousand (2,000), three 

thousand (3,000) pound bale with straps around it, like 

five (5) or six (6) straps around it. 

All right. so, it's in --

Commissioner wilkerson: And that -- go ahead. 

Now you can ask him. 

it's in a bale? 

Ves. ves, sir. 

And it's wrapped with straps? 
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1 A. Yes, sir. 

2 Q. And the straps have to be cut? 

3 A. Yes, sir. 

4 Q. And then when you cut the straps, what happens to the 

5 

6 
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9 

10 

11 
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24 

25 

A. 

Q. 

A . 

Q. 

A. 

Q. 

A. 

-- to the fiber? 

well, you have to put a shield on your face and gloves 

on before you can cut the straps off. And then, when 

the straps come off, the fiber -- the whole fiber go up 

in the air and you have to take the fiber off the bale 

and put it onto the hoppers, the table, the conveyor 

belt. 

so; who brings that big bale of fiber over to your work 

area? 

Lowell Simpkins was doing it. 

And so, when you have to bring it with a fork lift, 

that you told the Commissioner, you're not the one 

using the forklift? 

NO, si r. 

When the bale is sitting there and it's wrapped up, who 

-- who uses the snips to un-bale it; is it Mr. Simpson 

-- Simpkins? 

I'm trying to think that I -- I might have did it a 

couple times. He -- he might have did it a couple 

times and I might have tried to do it the best way I 

can. I like tried to put the snaps up on my -- on my 
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1 

2 Q. 

3 

4 A. 

5 

6 Q. 

7 A. 

8 Q. 

waist and try to snap it off a couple times. 

You were required to un-bale it, they brought it to you 

-- basically, they brought it to you most times? 

They just -- they didn't want me on the forklift when 

they brought it to me. 

They brought it to you? 

uh-huh. 

That's the answer. Okay. 

9 A. uh-huh. 

10 Q. And then, after the bale was unsnapped with the wi re --

II A. uh-huh. 

12 Q. -- you said that the fiber is then put on a table? 

13 A. Yes, sir. 

14 Q. who puts it on the table, you or some other employee? 

15 A. I puts it on the table. 

16 Q. You put it on the table. 

17 A. Yes, s; r. 

18 Q. 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 

24 

2S A. 

okay. And this is the material? 

Yes, sir. 

Right there (indicating). 

uh-huh. 

okay. And that's what -- that's what they had you 

lifting up with one (1) arm and you're saying you had 

to wet this with water? 

well, not that -- not that fiber, no. 
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A. 

Q. 

101 

Not that fiber? 

NO, si r. 

But that's -- that's the light duty -- that's some of 

the light duty they had you do, right? 

A. Yes, sir. But--

Q. 

A. 

Q. 

All right. 

one (1) other thing. Just -- you know how the fiber 

is so compact. That's what makes it that's where 

the heaviness come in. It's compressed -- it's 

compressed -- itIs so pressed together that you have to 

sit there and pull it off. 

sir, I want you to know I've been out to the plant and 

I've seen the fiber and I've seen the bales and I've 

seen it all. 

MS. Mickle: Objection, Your Honor. He can't 

testify. 

Commissioner wilkerson: You can't --

Mr. Huff~ NO, I'm going to ask him a question. 

He said I don't know and I said I've been out 

there and I've seen it --

Commissioner Wilkerson: 

been out there --

he's just saying he's 

Mr. Huff: -- and I'm going to ask him a question. 

Commissioner Wilkerson: -- and now ypu can ask 

him a question. 
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Q. Your employer would have that fiber put on a table for 

you so you could put it -- and use one (1) arm, if you 

wanted to, into the -- onto the conveyor belt, correct? 

A. NO; sir. He didn't have -- he didn't have to put on 

the table for me; I put it on the table myself. 

Mr. Huff: could I have this marked as Defendant's 

Exhibit on the bag, please? 

(Defendantts Exhibit Number one was marked for 

Identification) 

Q. What other duties -- did they have you cleaning out the 

bathrooms? 

. A.They -- they didn't say nothing about no sweeping no 

floors, no cleaning no bathroom. I didn't -- they 

didn't -- that wasn't part of no light duty. I ain't 

-- there wasn't nothing, no sweeping no floor, no 

cleaning out no bathrooms or nothing. 

Q. YOU didn't clean out any bathrooms? 

A. That's what you have to do every day; every day we have 

to do that. 

20 Q. When you went to work, though, some of the job duties 

21 

22 

23 

24 A. 

25 Q. 

you were do"j ng after thi sacci dent, after you had thi s 

light-duty restriction, sometimes you cleaned out the 

bathrooms when you weren't doing the -- the fiber? 

NO, sir. 

sometimes you did some sweeping? 
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A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

No, si r. 

What other duties did they have you do, then, other 

than the fiber? 

103 

They had me to -- to clean out the -- clean out the 

machines but you have to reach over your head or -- and 

stand on ladders and try -- and I had try to reach over 

my head and try to balance myself up. 

What else? 

And -- I think that's -- that's about it. uh-huh. 

The Commissioner has mentioned to you, on page 68, was 

the light-duty restrictions given by Dr. Shannon, at 

page 68; that's for the date of' August 18th, 2009. I'd 

also bring to your attention, it was the same group as 

Dr. Ty Carter, he did one on January 25th, 2010,' which 

is some five (5) months later and the restrictions had 

changed; I just wanted to bring it to your attention 

the restrictions that were placed. How did you wet 

that fiber; did you have a spray bottle or a bucket 

that you poured on it or how did you wet it? 

It was like a five (5) gallon -- a five (5) gallon 

cannister that they had and you had to spray it out. 

Q. YOU spray it? 

A. Yes, si r. 

Q. okay. And how -- what amount of fiber would you spray 

with that sprayer before you would start loading again? 
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A. What amount of fiber? 

Q. Yes. 

A. The whole conveyor belt be filled up. The conveyor 

belt, it's -- the conveyor belt is the -- it's as long 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

as this almost long as this whole room and you have 

to fill that whole conveyor belt up with fiber or else 

you going to fall behind. 

Then you'd spray it down? 

Then you spray it -- you -- you have to get the water, 

get -- put it in the cannister, tote it over there, 

then you spray it down. 

so, let me see if I've got this right. when you're 

putting the fiber on the conveyor belt, the fiber is 

dry? 

It's dry. 

It's dry. But you testified earlier -- and I'm going 

to turn to what your testimony was -- you indicated, "I 

was putting the fiber on the machines for twelve (12) 

hours, standing there wetting down and it was real 

heavy", which irisinuated -- if I'm wrong tell me -­

uh-huh. 

-- that the fiber was real 'heavy because you wet it 

down. 'But your testimony now is that the fiber is 

already on the conveyor belt and then you wet it down; 

is that correct? 
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105 

You mixed me up then. 

NO, I didn't. That's your words. Is that what you're 

saying? You said you put dry fiber on the conveyor 

belt --

5 A.· uh-huh. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 
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25 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

-- and then you wet it down. Isn't that what you just 

testified to? 

And then I yeah, when it was on 

Yes. 

-- the conveyor belt. 

But earlier you said that you 

Ms. Mickle: Your Honor, he wonlt let him answer 

the question. 

commissioner Wilkerson: Let him finish his 

answer. 

Mr. Huff: -- he said yes. 

But sometimes -- sometimes the -- you have to -- like 

that fiber that I put on there, the· only fiber that you 

have to wet down, they had big bags where it would be 

already wet inside the bags from the moisture and from 

it previous being wet and when you don't use it you 

have to put it back into the bags. So, I had -- I had 

to load that on the table, too, and it's wet. 

You didn't testify -- your first testimony, when your 

Attorney asked you the question, you said you wet it 
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A. 

Q. 

A. 

A. 

Q. 

A. 

Q. 

A. 

A. 

down, not somebody else wet it down? 

I did wet it down. 

All right. NOW, your your new testimony -- your 

testimony now is someOne else wet down some other 

stuff? 

Commissioner Wilkerson: He's talking about -­

he's talking about a different fiber, right? 

It's a different fiber. 

Commissioner wilkerson: This is -- he's not 

talking about this ·fiber. 
! 

No, not that fiber there. 

what fiber are you talking about? 

Commissioner Wilkerson: He's talking about a 

different fiber. 

It's a totally different -- oh, yeah, it's a totally 

different fiber. 

commissioner wilkerson: Yes, that's what I 

understood. 

what fiber are you talking about? 

It's 

106 

Commissioner wilkerson: Initially he said fiber, 

I'll agree, but --

Yeah. 

Commissioner Wilkerson: -- but you asked him 

about this and he's not talking about this fiber. 
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107 

What fiber? 

See, okay, at the time of my accident that fiber there, 

it ain't too hard to deal with. But see, the fiber 

that you've got to wet that's when you've got to work. 

It ain't no 

Describe that -- describe that fiber for me, please. 

it's some -- it's all gold fiber that you have to 

it won't hardly even run through the machine because it 

will tear up the machines. So, they wet it and let it 

run through the machines, but you have to -- you have 

to -- when you -- when you load it on the table you 

have to put a whole bunch in there and then you have to 

-- and worse, on the other end of the machines, it runs 

, slow but the end where I'm at, the hoppers, it runs 

real fast. So, you have to load a bunch of it up on 

the hopper because if you don't load it up -- that's 

why, if you load it up, you got to wet it, too. So, if 

you don I"t load enough of it" up, and then you have to 

wet it, you going to fall behind. So, that's why 

Lowell told me that I don't see how you doing that; 

it1s a two (2) man job. 

Commissioner Wilkerson: That's golden fiber? 

Yes, sir. It's golden fiber. 

The -- the color is not white, it's gold? 

NO, sir, it's all gold. 
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108 

All gold. ~ood, we'll ask Lowell about it. 

And see, it's three (3) hoppers. It's three (3) fibers 

you have to put in there and wet down. 

Ms. Mickle: I don't see any gold. 

It's a -- it's gold -- it's gold, yellow, and then it's 

another fiber. And you have to go through all three 

(3) -- you have to fill all three (3) tables of it and 

you have to wet all three (3) tables down. 

Commissioner wilkerson: Okay. 

It ain't just one (1) hopper, it's three (3) -- there's 

three (3) hoppers long as this room. No, I wasn't 

doing that white'fiber 'at the time. 

Okay. It's your testimony today that when this hood 

fell on your left shoulder and pinned you, that you all 

were moving the hood manually and had not used the 

forklift? 

17 A. we did -- we had used the forklift but we couldn't 

18 after the forklift messed up we couldn't use it no 

19 more. 

20 Q. when did the forklift mess up? 

21 A. On first shift. 

22 Q. And you worked when? 

23 A. second shift. 

24 Q. sO, by the time you came in the forklift was already 
25 broken? 
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109 

It was already broken. They didn't want to use it but 

the supervisor -- they said don't want to hear his 

mouth in the morning; so, they going -- we're going to 

try to work with what we got. 

Q. well, I've got -- they use -- so, you did -- when you 

A. 

Q. 

A. 

Q. 

were on the second shift putting this hood back on the 

machine, at some point in time when you' all were doing 

that, were you all or were you all not using the 

forklift? 

We was using the forklift the whole time; you can't do 

it without a forklift. Everything in that plant 

revolves around the forklift. 

so, the forklift was used to lift the hood up and 

suspend it above the machine? 

Yes, sir. 

And then the -- and at that time when the forklift was 

lifting this hood, you weren't lifting the hood, were 

you? 

19 A. NO, si r. 

20 Q. All right. 

21 A. No, sir. 

22 Q. And then the forkl i ft brought the hood over and it came 

23 

24 

25 A. 

down to the machine, and there's a .lip for it to sit 

on, correct? 

Yes, si r. 
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And then after the lips -- after it sits on the 

machine, you have to put these bolts through some holes 

to fasten it down, right? 

Yes, sir. 

Ms. Mickle: Your Honor, I didn't ask that the 

witness be sequestered but the Adjuster went 

outside with the witnesses and I really do not 
,. 

want him to -- it defeats the purpose. 

Mr. Huff: I'll -- I'll make sure he doesn't talk 

to anybody. 

Commissioner wilkerson: Yes, let's do that. 

Mr. Huff: I'll be more than happy to. 

Commissioner Wilkerson: Because we're fixing to 

send you all out in the hallway and let you come 

back this afternoon, the way we're going. I'm 

going to get the other one in here next and let 

you all wait. 

court Reporter: May I go off the record? 

Commissioner Wilkerson: Yes. 

court Reporte.r: Thank you. 

(off The Record) 

Mr. Huff: He went to the bathroom, it appears. I 

gave instructions for him not to talk to anybody 

-- to the witnesses out there. 

commissioner Wilkerson: Okay. 
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111 

Let's see if I've got this right. The hood comes down 

on the machine, and there's holes on the hood, and 

there's a hole on the machine J and I'll use something 

like this, and a bolt has to go through to fasten down 

the hood, correct? 

Yes, si r. 

All right. 

It's -- It's a good -- it's a lot of bolts. 

Yes, it's a lot of bolts. 

Commissioner wilkerson: 

talking about earlier. 

uh-huh. 

That's what he was 

Commi ssi oneor wi 1 kerson: Just above the notch, 

yes. 

And, when that hood comes down sometimes the holes are 

not perfectly lined up and the -- and the bolt can't go 

in, correct? 

Yes, sir. 

And what you all were dOing at the time was shimming, 

or pushing, or moving the hood to get the holes lined 

up so you could put the bolt in, correct? 

No, sir. we was lifting it in the air so we could get 

a shock on it; it's a -- a shock. 

A shock? 

Yes, sir. It's--
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1 Q. What's a shock? 

2 

3 

4 

A. -- it's two (2) shocks on the side, like the shocks on 

a car; it would be on the machine, too, and they on the 

side, they blue. 

5 Q. okay. 

6 A. And we weren't shimmy -- we weren't moving it or 

7 

8 

9 

10 

11 

Q. 

A. 

nothing; we was trying to push it -- hold it in the 

air; that's what we was trying to do. 

So, you had three (3) men up there? 

ves, sir. And one (1) on the -- one (1) on the ground 

on the forklift. 

12 Q. The forklift? 

13 A. Uh-huh. 

14 Q. was the hood still attached to the forklift? 

15 A. NO, sir. 

16 Q. SO, the forklift, at that point in time, stops holding 

17 any weight of the hood, correct? 

18 A. Yes, si r. 

19 Q. And, if this piece of paper is the hood 

20 A.' uh":'huh . 

21 Q. -- what side were you,standing on? 

22 A. That's the hood right there (indicating) and I was -- I 

23 

24 Q. 

25 A. 

was 

No, this is the hood right here (indicating). 

-- oh, right here (indicating). 
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1 Q. 

2 A. 

You're standing on the left side -­

That's about right. 

113 

3 Q. -- of the hood. 

4 A. uh-huh. 

5 Q. where was Tom standing? 

6 A. Tom was on the outside, right -- about right -- right 

7 

8 Q. 

9 A. 

10 Q. 

11 

12 A. 

13 Q. 

14 A. 

15 Q. 

16 

17 A. 

here (indicating). 

All right. So, he's on the -- the left side? 

Uh-huh. 

You're on the left bottom side, I call it, on this 

piece of paper facing you? 

uh-huh. 

And where was Al? 

way on the other side of the machine. 

All right. All right. So, nobody was on this two (2) 

corners away from you guys? 

No, sir. NO I si r. 

18 Q. And where are the shocks located? 

19 A.· The shocks are located way, way up under here 

20 

21 Q. 

22 A. 

23 Q. 

24 

25 

(indicating). 

They're up under there (indicating)? 

Yes, sir. 

All right. And what play were the shocks having when 

you all were moving this; s1nce you're not near the 

shocks, Tom is not near the shocks, and neither is Al 
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"tr 1 .--: .... ~ • ·r" p.~V ........... . 

near the sh6cks? 

A. Tom was near the shocks. Tom was the one-trying to 

work with the shocks. 

Q. So, Tom was --

114 

A. Tom is, like, the weakest one out of all of us; so, we' 

had him kind of work with the shocks. 

Q. -- so, was he lifting at all or was it just you and Al 

lifting? 

A. Tom was trying to lift but he couldn't -- he couldn't. 

He was trying to lift with one (1) arm and trying to 
\ 

help us out as much as he can but he couldn't really do 

no lifting and try to put the shock on at the same 

time. So, it was me and Al mostly. 

Q. SO, the two (2) of you all were lifting 

A. uh-huh. 

Q. -- a fifteen hundred (1,500) to two thousand (2,000) 

pound hood? 

A. well, I don't know the -- I think that's the weight of 

it. I don't know the accurate weight. And while Al 

was trying to lift it, he was talking to Lowell on the 

forklift and they'd be laughing and hee-heeing and 

hee-hee;ng. 

commissioner wilkerson: At the time the thing ;s 

still attached to the forklift, right? 

Mr. Huff: But he's saying that the forklift is 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

not holding any weight at all; it's no longer 

being suspended by the forklift. It's just the 

two (2) men lifting that's there. 

115 

Commissioner Wilkerson: That can't happen but go 

ahead. If it's still attached to the forklift --

. Mr. Huff: well, the -- the slack has been let 

off. 

Commissioner wilkerson: -- I understand. It's 

like a tractor, once you put it --

10 A. Uh-huh. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

commissioner wilkerson: -- once the hydraulics 

are gone. But, I think we'll all agree, or maybe 

we won't, that if it weighs fifteen hundred 

(1,500) to two thousand (2,000) pounds, if it's 

still attached to the forklift. that is not the 

entire weight that is suspended. Is that fair, 

from either side or no? 

Ms. Mickle: That's fair. 

Mr. Huff: His own testimony says it's -­

commissioner wilkerson: That -- that isn't what I 

asked. 

Mr. Huff: -- yes,. you -- you decide. 

commissioner wilkerson: Yes. I mean, I -- yes. 

Mr. Huff: Credibility of the witness. 

Commissioner wilkerson: Yes, credibility and I 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

Q. 

A. 

agree --

Mr. Huff: Yes, sir. 

Commissioner wilkerson: -- because I haven't 

heard from the other witnesses but 

Mr. Huff: Yes, sir. Yes, sir. 

116 

Commissioner wilkerson: -- but having worked 

enough with farm equipment and forklifts, it can't 

happen that way. It's got -- if it's still 

attached, the majority of the weight is still 

being held by the forklift. What that is, I'm not 

an expert, I can't testify. That would be the 

engineer to tell me that and I'm not qualified. 

You went to the emergency room on June 3rd, the next 

day, correct? You were at work at night on the 2nd -­

and went to the emergency room the next morning or the 

next after -- day after you got home? 

Huh-huh. I went --. I went stra-ight from work. when I 

got hurt I went straight to the -- well, I went home 

and got my daddy to drive me to work -- I mean, drive 

me to the emergency room because I couldn't drive. 

Commissioner wilkerson: It may have a date after 

the accident because I think the accident happened 

after midnight and then he went -- or by the time 

he got to the hospital, I think he testified 

earlier, it was 6/3 when his dad came and got him 
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4 A. 

5 Q. 

6 A. 
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117 

because he couldn't drive. 

What time 

hospital? 

about what time of day did you go to the 

It might have been around 10:00. 

10:00 A.M.? 

Huh-huh. 10:00 -- 10:00 at night, 10:00 P.M. 

7 Q. 10:00 P.M? 

8 A. uh-huh. 

9 Q. On the 3rd? 

10 A. well, it had to be the 2nd. 

11 Q. What time did you get off on the 2nd? 

12 A. 

13 

14 

15 

16 

17 

18 A. 

19 

20 

21 

. 22 

23 A. 

24 

25 

Around 9:00, 9:30. I went straight home and -- and got 

my daddy, I think; so it had to be around 9:30. 

commissioner Wilkerson: So, if the accident, or 

your description of the accident, or the incident, 

took place shortly after you'd gone to work that 

night? 

Yes, sir. Yeah, shortly after I came into work. 

uh-huh. 

Commissioner Wilkerson: okay. So, you went to 

work that night at,8:00 and it happened sometime, 

and then you went home 

Around ten o'clock. 

Commiss·ioner wilkerson: -- around ten o'clock 

that night, which would have been the 2nd. okay. 
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1 A. 

2 Q. 

3 A. 

Ves, sir. 

Was your father at your house? 

He was asleep. Ves, sir. 

4 Q. DO' you live with your father? 

5 A. Ves, sir. 

6 Q. And you asked him to drive you to the hospital? 

7 A. Ves, si r. 

8 Q. How long of a trip is it from your house to the 

9 hospital? 

10 A. About forty-five (45) minutes. 

11 Q. Forty-five (45) minutes? 

12 

13 

A. ves, sir. He stayed and went to sleep 1n the truck 

while I was in the hospital. 

118 

14 

15 

Commissioner wilkerson: How long were you at the 

hospital? 

16 A. To about -- probably about 2:00 or -- two o'clock --

17 2:00 or three o'clock. 

18 commissioner Wilkerson: Okay. 

19 Q. I'm showing that you arrived 

20 Mr. Huff: . -- pn page 2 of the APA --

21 Q. that you arriv~d at the hospital at 3:00 A.M. in the 

22 mor:ning. 

23 A. At 3:00 A.M.? 

24 Q. That's five (5) hours after you got off work. 

2S A. At 3:00 A.M.? 
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4 A. 
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6 Q. 

7 

8 

9 

" . 10 
;, 

11 Q. 

12 A. 

13 
,I: . 

14 

15 Q. 

16 

17 A. 

18 Q. 

19 

20 

21 

22 A. 

23 Q. 

24 

25 

119 

That's what it says. Page 2, it says, tlTime arrived, 

zero three point zero four (03.04), 3:00 A.M. is what 

it says. 

well -- well, it must have been around 3:00 A.M, around 

3:00 then. 

okay. 

·Ms. Mickle: Does that say arrived or when he was 

seen? 

Mr. Huff: Arrival date and it has the time next 

to it. 

And it's your testimony --

It could have -- it could have like I said, I stayed 

at work; I tried to work. So, it could have been later 

than that. 1 tried -- I stayed at work, so. 

-- it's your testimony today that you were lifting this 

hood when you hurt yourself? 

uh-huh. 

And the Exhibit on the statement that was done on 6/2, 

it says, this was written by Lowell Simpkins, "Lifting 

it with his hands and shoulder, he said he guessed he 

was pushing too hard". okay? 

uh-huh. 

when you go to the emergency room that day, you say -­

or it says on here --. it says nothing about you pushing 

pushing, pulling, lifting, shoving. Here·;t says 

PALMETTO COURT REPORTING 
321 Mac ci rcl e Lexi.ngton, sc 29073 

(803) 358-0515 
www.palmettoCourtReporting.com 

215 



1 

2 

3 

4 

that this fifteen hundred (1,500) to two thousand 

(2,000) pound hood fell on you 

A. uh-huh. 

Q. -- and pinned you. 

5 A. uh-huh. 

6 Q. All right. So, the act that basically caused the 

120 

7 

8 

injury was the two thousand (2,000) pound hood falling 

on you and you not lifting it. Is that what the 

9 isn't that what you told them at the hospital? 

10 A. NO, sir. we was lifting that. 

11 Q. I'm going to give it to you. Tell me where it says you 

12 

13 

14 

15 

16 

17 

18 

were lifting. 

MS. Mickle: You didn't ask him to tell you what 

the report says --

commissioner wilkerson: Report said --

Ms. Mickle: -- You asked him what happened. 

Commissioner Wilkerson: -- what happened. 

Ms. Mickle: Those are two (2) different things 

19 Q. All right. 1111 ask you then. 

20 

21 

Ms. Mickle: '-- Your Honor, I object. 

commissioner wilkerson: I agree. 

22 Q. What does the report say? 

23 Ms. Mickle: He;s very misleading. 

24 Q. What does the report say how it happened? 

25 A. "patient states that a hood from a machine fell and hit 
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121 I. 

Q. 

A. 

A. 

Q. 

his left shoulder". 

Hood fell on you. Let me ask you a question. 

uh-huh. 

Commissioner wilkerson: But doesn't it also say 

under triage where it says patient was struck by a 

hood? 

Mr. Huff: Was struck by a hood, yes, when it 

fell. 

Yes, si r. 

Mr. Huff: It says falling; It says nothing about 

lifting. But we'll go to another medical report 

and let's look at it. 

Ms. Mickle: Your Honor, I want to strike the last 

statement of Mr. Huff 's. 

Commissioner wilkerson: I'm sorry? 

MS. Mickle: I want to --

Commissioner wilkerson: Go ahead. I apologize. 

Ms. Mickle: -- I want to strike the last 

statement of Mr. Huff's. 

Commissioner wilkerson: okay. 

Ms. Mickle: It was a statement and not question. 

commissioner wilkerson: I understand. I 

understand. 

On that day that this accident happened and you went to 

the emergency room did you take a look at your shoulder 
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1 

2 A. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 

I; 
I ". 8 

9 

10 Q. 

11 A. 

12 

13 

14 

15 

16 Q. , 

I·:; 17 

18 A. 

19 

20 Q. 

21 

22 A. 

23 

24 

2S 

to see how it looked? 

Yes, si r. 

Did you see any abrasions or cuts on your shoulder? 

NO, it was swollen. 

Question: Any abrasions or cuts, was my question. 

No there was no -- I don't -~ I don't think so. 

MS. Mickle: And, Your Honor, objection. He 

answered. He said no, it was swollen. 

Commissioner wilkerson: swollen. okay. 

Okay. How was your neck doi~g that night? 

122 

w~ll, that's why I went to the -- that's -- that's why 

really -- because I wasn't -- I wasn't going to try to 

go to the emergency room but after the pain shot all 

through my neck to my back, that's when I -- that's 

when I told them I needed to go. 

Were you having any pain or -- well, let me -- were you 

having any spasms in your neck that night? 

You mean -- what you mean pain? Just sharp -- I just 

had sharp --

I said spasms, you know, like muscle spasms in your 

neck? 

no, it was just sharp pain running from my neck to 

my back .. 

Mr. Huff: Excuse me,. commi ssi oner. 

Commissioner Wilkerson: NO, that's fine. 
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A. 

123 

(Off The Record) 

I'm looking at page 20 of the medical records, when you 

went to Sports plus. 

uh-huh. 

Q. On that day, did you give them a history that a seven 

hundred (700) pound hood that goes on a machine fell 

between your neck and the left shoulder? 

A. At Bondex. 

Q. 

A. 

All right. But you didn't tell them -- and if I'm 

wrong please tell me; I'm going to let you look at it. 

Did you tell them anything about lifting or pulling or 

pushing, or did you just say something had fell on you? 

NO, sir. Because I didn't tell them because that ain't 

when I got hurt. when I was pushing and it came back 

Idown on me; that's when I -- that's when I told them 

that. 

commissioner wilkerson: so, your testimony is, 

when you got injured or hurt or the accident took 

place, is when the hood 

20 A. Came down --

21 Commissioner wilkerson: -- came back down on you? 

22 A. yes, si r. 

23 commissioner wilkerson: Is that right or 

24 A •. Yes, sir. 

25 Commissioner Wilkerson: -- okay. 
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124 

Yes, sir. It came -- it came back down 'on me. 

Let me show you your Form 50; this is what was filed by 

your Attorney seeking benefits in this claim. I'm 

looking at l(b). "Briefly describe how the accident 

occurred". And it says, "Instructed to lift four 

hundred (400) pound piece of equipment". 

uh-huh. 

Did you make any statement that you got hurt when it 

fell on you or was lifting? It's l(b). 

Say what now? 

l(b), where does it -- how does it say the accident 

occurred on l(b)? Does it say something fell on you or 

you were instructed to lift something? 

MS. Mickle: Your Honor, that's not a complete 

statement of how the accident happened. We're not 

required to give you all the details of the 

accident. He can't be tried based on --

Mr. Huff: You can object -- that's not an 

objection. That's a statement and I move to 

strike it. 

commissioner Wilkerson: Yes. Okay. 

Mr. Huff: If she's got an objection to the form 

of the question, then make it. 

uh-huh. I agree. 

Commissioner Wilkerson: Is th~r~ an objection to 
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A. 

A. 

A. 

Q. 

the form of the question? 

Ms. Mickle: -- this is improper 

Commissioner Wilkerson: Hold on. 

MS. Mickle: -- this improper, evidentiary 

reference. 

Mr. Huff: There's no such objection. 

Yeah, it says, instructed to lift a--

125 

Commissioner wilkerson: I mean, I'll let him say 

what it says. 

Ms. Mickle: Right. 

four hundred (400) piece of --

Commissioner wilkerson: It's in the file; it's 

part of the file. 

four hundred (400) pound piece of equipment. 

Commiss;oher wilkerson: Because we all know that 

no matter what's put on the 50's, what's put on 

the 51's, what's put on the 21's, what's put on 

anything; it all changes because you've got a 

snapshot of what took place that day. It all 

comes down to the testimony of all witnesses and 

the greater weight of evidence. 

well, I'm going to look at page 71, this is from your 

Attorney; she put it into evidence. Her letter to Dr. 

shannon. "He and two other co-workers were lifting a 

machine hood and the hood fell onto his left side". 
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1 So, you're saying a hood fell on you? 

2 A. That's what happened. 

;.3 Q. okay. 

4 A. uh-hUh. 

5 Q. Have you drawn any unemployment? 

6 A. 

7 

8 Q. 

9 

10 

11 A. 

12 

No, sir. I can't draw unemployment be~ause they still 

got me as an employer -- employee. 

Can you describe for me -- when you 

done, can you describe that machine 

look like? 

i 
had 

fO~ 
! 

I 

your first MRI 

me; what did it 

It looked like it was like a bed up under it and 

there was a big circle over my head. 

13 Q. You weren't like in a tube? 

14 A • No , s; r . 

15 Q. 

16 A. 

17 

18 

19 Q. 

20 

21 A. 

22 

23 

24 Q. 

25 A. 

Describe it again then. 

Like a oval -- a oval circle over my head. It wasn't 

no tube. I can see out the sides of it. I just can't 

see the ceil; ng. 

All right. Thank you. After you left Bondex, have you 

applied for work anywhere else? 

No, sir. But I had jobs calling me, though. 

Bridgestone and a old job I had called me; BAE called 

me back. 

Have you worked anywhere since you left Bondex? 

I'm -- I'm still working at Bondex; they got me still 
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1 there. I can't leave there; they still got me on the 
2 

'3 

4 

5 

',6 

,7 

8 

Q. 

A. 

Q. 

A. 

Q. 

Have you picked up any side jobs since you left Bondex? 

-- no, sir. 

Have you worked at any car washes? 

No, si r. 

Do you have a current driver's license so you could 

drive to work? 

9 A. NO, s; r. 

10 Q. You don't have a current driver's license? 

11 A. No, ~;r. 

12 Q. Is your license suspended? 

13 ' A. Yes, s; r. 

14 Q. For what reason? 

15 A. For a DUI. 

16 Q. How many DUl'S have you had? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

Two (2). 

Have you ever had any driving under the suspension? 

1 have. I got --

MS. Mickle: objection, Your Honor. 

Commissioner wilkerson: why is that relevant? If 

a man admits he's had two (2) DUI's, it doesn't 

have a --

Mr. Huff: All right. I'll move on. 

Have you got a criminal record? 
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1 A. 

2 

3 Q. 

4 

5 

6 

7 Q. 

9 

128 

I've got a criminal record but it's no -- no felonies 

or nothing. 

What was the -- why didn1t you give me those? 

MS. Mickle: Objection, Your Honor, ten (10) 

years. 

Commissioner wilkerson: Ten (10) years. 

when did -- when were -- when were you arrested? 

Ms. Mickle: It is not arrested, it1s convicted, 

Your Honor. 

10 Q. Were you convicted of what you were arrested for? 

11 A. For a DUI. 

12 Q. Is that it? 

13 A. 

14 

15 Q. 

16 A. 

17 

18 

19 

20 

21 Q. 

22 

23 

25 

uh-huh. Yeah, just a DUI. And I got a disorderly 

conduct back in 2000, 2002. 

You were convicted of a disorderly conduct? 

uh-huh. 

Ms. Mickle: Again, relevance, Your Honor. 

objection. 

Mr. Huff: I'm going to credibility. 

Commissioner wilkerson: Yes. 

All right. Were you ever arrested for the possession 

of an unlawful weapon? 

Ms. Mickle: Same objection, just a running 

objection. 

commissioner wilkerson: Yes, I understand. 
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129 

I went to --

MS. Mickle: What does that have to do with the 

compensability of this case and what -- whether he 

was lifting --

Commissioner Wilkerson: I don't think it does, I 

mean. 

Mr. Huff: Not as to the accident, I'm just going 

-- I'm just putting credibility stuff on the 

record. 

uh-huh. 

MS. Mickle: And, again, what does that have -­

what -- how does" that relate to the credibility of 

him when he was lifting on the job? There is no 

relationship. 

commissioner wilkerson: I'll let it in. It does 

not, I agree with you. It's his life pattern, for 

no better term~ and I'm fine with that. If it 

happened yesterday or two (2) weeks ago I'm a lot 

more concerned than with what happened in 2001, 

2002 -- because in 2001, 2002, he would have been 

in his early twenties (20 1 5). Men do a lot of 

stupid things from fifteen (15) to twenty-five 

(25) and some do it from twenty-five (25) to 

thirty-five (35), so. 

Mr. Huff: well, I'll put it on the record, I 
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130 

didn't do stupid things. My father had the fear 

of God in me. 

Commissioner wilkerson: well, you didn't do it or 

you weren't caught? I always ask my two (2). 

Ms. Mickle: He didn't get caught. 

commissioner wilkerson: I've got one that doesn't 

get caught and one that got caught, so. 

Mr. Huff: Okay. Thank you. Thank you, 

Commissioner. I may be finished, let me look at 

one (1) --

commissioner wilkerson: Men and boys, including 

myself, weren't always the brightest from fifteen 

(15) to twenty-five (25). 

Mr. Huff: -- I have nothing further. Thank you. 
-

commissioner Wi'lkerson: Any follow ups? 

REDIRECT EXAMINATION 

By Ms. Mjckle: 

Q. Mr. Lee, why were you unable to take the two (2) jobs 

that you were offered? 

A. Because of this injury. 

Q. And' what about -- the two (2) jobs were at Bridgestone 

and where else? 

A. And BAE. 

Q. And what -- what pay were they offering? 

Mr. Huff: I object to hearsay. 
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Fifteen (15) --

yeah. 

commissioner wilkerson: well, he --' no -- he can 

testi fy to --

MS. Mickle: He can testify to all of that. 

Mr. Huff: ~e's going to testify to what somebody 

-- what somebody told him. If he can -- quotes 

any dollar amount, somebody had to tell him that 

dollar amount, and that's hearsay. 

MS. Mickle: well, the Form 20 is hearsay if 

that's the case. 

Commissioner wilkerson: -- well, he can tell us 

what they offered him a position and what they 

were going to pay him; they ought -- he has 

knowledge of that. 

Mr. Huff: What if he's lying; how can I 

cross-examine that? And I'm just saying what if 

he -- I'm not saying he is but how do I 

cross-examine him? 

Commissioner wilkerson: You can cross-examine. 

The question is I don't know what it's got to do 

with his case, whether he was offered a job or 

not, because I think he's still employed, is what 

he testified to. I don't know what i·t's --

commissioner wilkerson: -- got to do with the 
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case; I really don't. I understand why he is 

going to testify to why he can't take that job. 

Whether they're paying him fifteen dollars 

($15.00) an hour or fifty dollars ($50.00) an hour 

does not matter., We're here on a accident; we're 

not on a lost wage. I mean, and I don't want any 

of that stuff. I've got to determine if an 

accident took place. 

don't --

I mean -- yes, I don't -- I 

Ms. Mickle: I'd like to go back and clarify some 

things on the record, if I can follow up. 

Commissioner Wilkerson: yes. 

You were offered two (2) jobs? 

commi.ssioner wilkerson: well, he -- he 

15 A. Yes. 

16 Q. Bridgestone, andwhere's the other one? 

17 A. 

18 

19 

20 

21 

22 Q. 

23 

24 

25 A. 

At BAE. I can say something. when the -- the day 

before I was supposed to go to court the last time she 

called and left a message on my answering machine about 

me going to an interview and I got it saved on my phone 

now. 

Okay. 

commissioner wilkerson: -- no, that's okay. I'm 

not -- I'm not concerned about that. 

okay. 
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Q. 

A. 

Q. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

But were they good jobs? 

oh, yes. Yes. Yes, ma'am. 

would you have taken them if you could have taken those 

jobs? 

I would have taken them. 

Mr. Huff: I'm going to object to hearsay, just 

running. 

Commissioner wilkerson: I understand. 

No, would you have taken the job --

Commissioner wilkerson: He can testify to whether 

he would have taken them. 

if you were physically able to take the job? 

If I could take the jobs? 

If if you could have? 

Yes. Yes, ma'am. 

okay. 

Yes, ma'am. 

And then to clarify the record so that 

MS. Mickle: -- where ;s that bag of 

Commissioner wilkerson: I think I've got it. 

Ms. Mickle: -- it's marked as Claimant's -- it's 

marked as Defense Exhibit --. 

Mr. Huff: Defense Exhibit One. 

commissioner wilkerson: Some of it got out, I 

think. That's why --
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MS. Mickle: Okay. 

,Commissioner wilkerson: -- when I got it out here 

for a little bit awhile ago trying to get a hold 

of it. 

Q. This;s marked as oefendant's Exhibit Number One. Is 

this the material that you wer~ work -- just to clarify 

-- is this the material that you were working with at 

the time that they said you were on light duty or was 

it another material? 

A. It was another material. 

Q. okay. So, it's not what they've put in evidence? 

A. Not -- not that right there (indicating). 

Q. okay. All right. Being perfectly clear on some 

things. 

A. can I say one (1) more thing, Ms. Mickle? 

Q. No. 

commissioner wilkerson: No. watch out for the 

lady's microphones. 

Court Reporter: I can't reach him. 

Commissioner wilkerson: That's all right. I 

don't --

court Reporter: I'll give it to him. 

commissioner wilkerson: -- I've got to -- I've 

got to figure out how that -- how we're going to 

scan that in. 

PALMETTO COURT REPORTING 
321 Mac circle Lexington, sc 29073 

(803) 358-0515 
www.palmettocourtReporting.com 

230 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

lS 
l. ' .. 

r:' 16 
'~. -to' 

17 

18 

19 . 

20 

21 

23 

24 

25 

135 

court Reporter: Yes, really. 

Commissioner wilkerson: since everything has got 

to be scanned in by 1 aw·, I've got to fi gu re out 

how we're going to scan this in, but r'll let you 

all tell me how I'm going to do that. 

Mr. Huff: Take a photograph. 

Q. And a couple other clarifications. 

A. uh-huh. 

Q. On the hood, do you really know how much -- and we 

covered this on direct. examination 

A. uh-huh. 

Q. -- but do you really know how much that hood weighs? 

A • No , rna t am . 

Q. Okay. 

A. 

Q. 

A. 

Q. 

Q. 

Q. 

No ma'am, not at all. 

All right. So, you've been guessing; is that -- is 

that fair? 

Yes, ma'am. 

Okay. 

Commissioner Wilkerson: pictures are worth a 

thousand (1,000) words. 

Okay. And then --

commissioner Wilkerson: we've seen it. 

then Mr. Huff mentioned light that you were on --

that Dr. Shannon didn't have you on any restrictions. 
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Let me point you to a couple things. page -- hold on. 

page, I believe it is 79 of our APA's. It looks like 

when you last saw Dr. Shannon, as of May 25th, 2010, 

your restrictions were no lifting, no use of the left 

arm and no overhead work; ;s that right? 

A. Yes, ma' am. 

Q. And it also looks like when they sent you to their 

doctor a couple months ago on June 10th -- June 10th, 

2010, he indicates he should not lift anything greater 

than ten (10) pounds with his left upper extremity and 

that's Dr. westerkam? 

A. Yes, ma'am. 

Q. so, those are some of the restrictions that some of the 

doctors have you on right now; ;s that correct? 

A. Yes, ma'am. But when I seen Dr. Carter, Dr. Carter 

said -- he told me that he --

Mr. Huff: I'm going to object. 

Q. No) you can't say what Dr. Carter said. 

commissioner wilkerson: You can't tell what Dr. 

Carter said. It's in the records. 

A. uh-huh. 

A. okay. 

Commissioner Wilkerson: I've got -- I've got the· 

doctor's records. 

Q. And were you having any problems with that left arm in 
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