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STATEMENT OF ISSUES ON APPEAL

I. THE LOWER COURT WAS CORRECT IN ITS FINDING THAT THE

' POA WAS AND IS INSURED UNDER THE TERMS OF THE |
TRAVELERS’ DIRECTORS’ AND OFFICERS’ POLICY FOR THE
UNDERLYING CLAIMS OF NEGLIGENCE AND BREACH OF
FIDUCIARY DUTY CAUSING ECONOMIC LOSS TO THE .
HOMEOWNERS

CILIL . THE LOWER COURT DID NOT ERR WHEN IT DID NOT
‘ SPECIFICALLY ADDRESS TRAVELERS' ADDITIONAL CLAIMS
OF NON-COVERAGE RAISED AFTER TRIAL FOR THE FIRST
TIME IN.ITS RULE 59(E) MOTION, BUT RATHER ADDRESSED
- . THEM'IN ITS FORM ORDER DENYING RECONSIDERATION

" STATEMENT OF THE CASE

Respondents generally agree ‘with the Appellant’s Statement of the Case in
Appellant’s Tnitial Brief. .

STATEMENT OF FACTS

The Defendant Kensmgton Place Owners Ass001atlon Inc (herelnaﬂer “POA”) has ‘
been sued by a group.of Kensmgton condormnlum homeowners for 1nactlon by its developer-
- controlled Board of D1rectors dur1ng the period of developer-control from 1996 unt11 turnover
~ of the Common Elements of the horizontal property regime in 2007. (R. pp. 64- 73) The
horneowners' claims, being defended' by Tratvelers under the subject Directors and Qfﬁcers
liability policy, are‘based in negligence and in Breach of Fiduciary Duty. These clairns do
not seek any.repair of the building,.they seek, on the contrery, econornic damages. These
| economic‘ darnages are represented by the cost differential of today's rnore expensive repair

versus the condition the Common Elements should have been in (good condition) at the time



of property turnover if the POA through its developer-controlled directors had done their job
' in inspecting the defective Common Elements and seeing that they were brought up to‘a State

of .good condition before being transferred over‘ to ”the homeoWners. Instead the POA - |
- permltted a transfer of defectrve property to thehomeowners conveylng a huge responsrblllty, |
" for reparrs_.y The .underlymg flduc1ary concept is thatllnstead of looklng out for the 1nd1v1dual
homeowners,- these developer-controlled"Board members w'ere looking‘out for the lntere'sts of -
,the developer during theiritenure‘. :Respondent;s claims _aga‘in‘st the POA also, includé claims

Wholly ‘unrelated to,y.the building‘q repair lssues such as fai‘lin"g to ‘establish ‘adeduate reserve
" funds and ;‘faili’ng -;to’:establish adequate ,depreciatlon .schedules“'—‘ 'negligent fmanagement
‘vissiue's | | | |

Respondents filed the1r Declaratory Judgment Actlon on March 21 2011 and »V

:-J"‘Travelers responded w1th an Answer and Counterclalm Th1s Counterclalm contarned" B

o _Travelers contentlons as to lack-of coverage for Respondents -cla1ms: that- the R'espondents',

'~l-"‘w"cla1ms const1tuted property damage excluded under the pollcy, and not econom1c loss as B s -

h : )'Respondents allege and that the Breach of Fldu01ary Clarm was not as Respondents allege a ‘;

o placmg of the Developer 1nterests ﬁrst but was actually (although not pled in the: underlylng‘.

Complalnt) a cla1m that the POA had falled to trmely sue the Developer

‘, , Both Appellant and Respondents ﬁled Summary Judgment Motrons and after oral ‘
argument the Court handed down 1ts decision on J anuary 27 2012 (R pp 3- 8) Thereafter '
.. on February 10, 2012 Travelers ﬁled a Rule 59(e) Motion for Recon51derat10n Therem 1t

.~ advanced for the first tlme, addltlonal argumentsnot raised i in its Summary
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- ‘deﬁmtlon "1) Phys1ca1 InJury to tanglble property...

Judgment Motion. After a full hearmg, the Court denied Travelers Motion by Form 4 Order
dated April 9, 2012 (R pp. 9-10).

ARGUMENT

I. THE LOWER COURT WAS CORRECT IN ITS FINDING THAT THE
-7+ POA WAS AND IS INSURED UNDER THE TERMS OF THE
" TRAVELERS’ DIRECTORS’ AND OFFICERS’ POLICY FOR THE
" UNDERLYING CLAIMS OF NEGLIGENCE AND BREACH OF
. FIDUCIARY DUTYCAUSING ECONOMIC LOSS TO THE '
: HOMEOWNERS

Travelers’ deﬁnition of "property damage"' in its policy exclusion contains the critical.
" The RespOndents' Complaint in thel
. underlymg action is wholly bare of any allegatrons that the POA Board members "physwally
1nJured" anything. .ThlS cannot be found within the four corners of the Complaint, nor can'it
i"be 'i‘rnpl.ied as Travelers seeks to do. What the Complaint in 'fact sets out is a negligent :failure
. of management and: ot placing the deyeloners' inter’est‘si' ahead of4 the homeowners '-Afact':‘
p‘atterns classrcalty covered by Directors and Otﬁcers insurance policies-ind'eed‘_constitutiné :
ithe Very reason for the )purchase of such insurance coverage. |
Addltlonally, as the Lower Court correctly found the exclusmn 3(f) 01ted originally
by Travelers in 1ts Summary Judgment Motron has no apphcablhty, as the underlymg
Complamt does not state the claim that the 3OA failed to sue the developers.
. In the underlying Complaint, the Plaintiffs allege that the actions of‘: the Defendant
POA'were neglilgen't: A

. a. In failing to perform adequate inspections of the Common
Elements from 1996-2007,



b. In failing to retain experts to assess the conditions of the
building from 1996-2007; : :

c. In failing to maintain the Common Elements to an adequate
state of repair from 1996-2007,

d. In failing to repair the Common Elements of the building from
1996-2007; -
e. In negligently placing the Developers’ interests ahead of those

of the individual property owners, so as to place the entire financial
burden of deferred maintenance upon the property owners, including
these Plaintiffs, while acting in the capacity of a fiduciary;

f. . In failing to establish and fund adequate reserve funds;

g. In failing to establish an adequate depreciation schedule and
adequately fund known building component repair and replacement;.
and

‘h.” . In failing to advise the horﬁeowners of the various conflicts of

interest inherent in a developer-controlled POA, and .in failing to’
provide for independent representation of non-developer homeowners
both with respect to POA actions, and also regarding property
management and maintenance. . ‘ o :
(R. p. 72), and as a result of this negligénce, Plaintiffs allege: -
| “As a direct and proximate result of the negligence, récklessﬁess; ‘
willfulness and wantonness of the Defendants as set out above, the Plaintiffs
Homeowners will be required to expend considerable sums for the repair and
refit of this property, all to their damage.”
(R. p. 72).
The language of Defendant’s Directors and Officer’s liability policy Endorsement
states the following with regard to property damage:

D. Exclusions

The insurance provided by this endorsement does not apply to:



" 13 ”» 13

(1) “Bodily Injury,” “property damage, persbhal injury,” or

“advertising injury.”
(R. pp. 33-37). The Policy Endorsement specifically defines property damage:
F. “Property damage” means:

1. Physical injury to tangible property, including all resulting
loss of use of that property; ‘ ‘

2. Loss of use of tangible property that is not physically'
injured; or

3. Diminution df property’ value.
(R. p. 37). Pursuant to that Policy and Endorsement, Travelers has been defending the
Defendant POA in the underlying litigation under a reservation of rights.

On March 21, 2011, the Piaintiffs filed the instanf Declaratory' Judgrnent action
again:stA Travelers. Indemnity Company, thé POA, and others. (R. pp. '1 1-18). Travelers
Answelr‘ed and Counterclaimed. In its Counterclaim, Travelers alleged that the ‘allegations in
_thevuﬁderlying Complaint aga.insf the'POA fall within O;IC of more of the policy’s exclusionS,
énd, asa résult, do not afford coverage or indemnity to the POA. (R. pp. 40-44). |

N Specifically, Travelers asserted that the gravamen of the aforemeﬁtiqncd Flfth
Amended Complaint was that the POA negligently and in breach of its fiduciary duties to the

Plaintiffs failed to adequately maintain the common elements of the property in question, as a

result of which they sustained “property damage,” namely, the costs of necessary repairs and,
inferentially, damages for any alleged diminution in value of their individual units, all of

which constitute “property damage” as defined in the policy.



‘Travelers also asserted that the gravamen of “Plaintiffs[’] alleg[ations] that the POA -

placed the interests of the developer of the property ahead of the owners, including the
Pla1nt1ffs, thereby breaching its ﬁdue1ary duties to them” actually meant that “the POA failed
to ﬁenforce its rights against the developers of the property in question, which is speciﬁcally
‘excluded by exclusion (3) £.” Er(elusion,(3) f states as folloyvs:
D. Exclusions |
| The insurance provided by this endorsement does not apply to:’
(3) Damages resalting from: |
| f. The failure of any insured to’ Aenforce theri ghts of the Named
insured against the builder, sponsor or developer of the
property designated in the Declarations.
. (R p 34). "Put simply, Travelers’ counterclaim is that “Property Damage” is not covered by )
the pol1cy |

‘In fact contrary to Travelera assert1ons the P1a1nt1ffs cla1m.on1y economlc loss; they
' do‘not allege ‘property damage.” Beeause economic loss doesl not con‘stltute_ property
vdamage,”deﬁned as “.fphysical ijury._to tangible property?;’ the property damage .exeluaion
does not operate to bar elaims which allege .only economic loss. |

- While there ls no South Carolina case directly on.point, Cotlrts a’rouhd theeountry
ihterpretihg the phrase “physical injury to tangible property” hold that economic loss does 'not '
constitute V“property damage.” In Qualman’ v. Bruck?ﬁoser; the Bruckmosers sold the
Qualmans a home with, allegedly, “cracked basement \yalls and defectiye kitchen pipes.”
163 Wis. 2d 361, 363, 471 N.W.2d 282, 284 (1991), “The Qualmans sued the Bruckmosers,

alleging “the Bruckmosers misrepresented these known conditions and breached the



contract.” Id. The insurance policy at issue, the Bruckmosers’ homeowners’ policy, covered
“property damage” defined as “injury to or dest'ructlon of tangible property, including the loss
of its use.” Qualman, 471 N.W.2d at 285. | |

Stating “the causes of action against the Bruckmosers relate to breach of contract and
misrepresentation of structural defects;” the Court reasoned “‘the damages-for such claims, if
,proven would be the difference hetween the market yalue of the property at-the time of |
purchase and the amount actually pa1d ” Qualman, 471 N.W.2d at 285 The Court held that
. the alleged damages ‘are pecunlary in nature and do not constltute property damage as’
defined by the rnsurance pollcy,‘. concluding “there 1s no coverage in the pollcy for the .
pecuniary, loss” the Qualmans alleged. Id. |

Compared with Qualman where the policy covered * property damage” ‘defined as

' 1njury to or: destruct1on of tangible property, including the loss of its use’ and the Court held -

| ,the Plaintiffs’ pecuniary damages d1d not constltute property damage and were not covered '
here, the.pol_ley excludes * property damage 'deﬁned“as phys1cal 1nJury to tanglble property, .
including all resulti‘ng'loss of use' o“f that property.’,f' The,Plalntlffs “allegatlons that-the POA
; failed to:r a). perform adequate inspections of the Common Elements' b) retain experts to
© assess the condltlons of the burldlng, c) ‘marntam the Common Elements to an adequate state
of reparr and d) repair the Common Elements of the bu1ld1ng (R. p 72) do not, allege
property damage deﬁned as “injury to or destruction of tangible property, lncludmg the loss
of its use.” The POA’s fa1lure to 1nspect the property and repa1r the defects injured the

| Plarntrffs The measure of damages for those injuries.is purely financial. The POA’s failure

to “establish and fund adequate reserve funds” and to “‘establish an adequate depreciationl



schedule and adequately fund known'huilding component repair and replacement” (R. p. 72) -
injured the Plaintiffs. The measure of damages for those injuries is purely financial.
Pecuniary or economic losses do not co'nstitute “property damage.” plBecause these pecuniary
~losses do ot constitute property damage, they .do not fall within the ‘exclusioni
Consequently, b’ecause the pecuniary losses are not excluded, they are coyered under the
AID&O Endorsernent : |

In Safeco Ins. Co. of Amerzca V. Andrews Kuehl, the Plaintiff in the underlying
o litigation sued Andrews followrng the sale of a house, alleging Andrews failed to dlsclose
‘ ‘certain defects, in the- property. 915 F.2d 500 501 (9th Cir. 1990). Kuehl’s Complaint

3o 6&

‘ alleged darnages ;ﬂowing from Andrew’s negligent failure to mspect the property and inform
Iiuehl of certain 'all'eg'ed defects in the [...] ,property and misrepresentation of f‘facts
] materially affecting thelvalue'or’ desirability’f of the real property. - Safeco, 915 F.2d at 501- ‘
| 502. | Specifically, Kuehl ,alleged that An'drews failed 'to inform Kuehl that: 1.) the property
“had a serious problem w1th unstable shifting and moving earth; which produced and
continues to’ produce sudden landslides. 2) the property “had defective and 1nadequate
- electrical wiring, > 3) the property “had defective plumbing 1nclud1ng improper drainage from'
the rnain sewer line;’~’ and 4)‘the “basernent addition had severe water leakage.”' Safeco, 915
F.2d at 501." |
The Safeco homeowners’ policy covered' “property damage,” which it,:deﬁ'ned as
‘.‘physicall injury to or destruction of tangible property, including loss of use of this property.”.
| ~Safeco, 915 F.2d at 502. The"Court held that “Kuehl’s claims do not expose Andrews to

liability for any damage to tangible property, but rather for economic loss resulting from



Andrew’s failure to discover and disclosei facts relevant to the property’s value and
desirability. Such harm is outside the scope of the policy.” Safeco, 915 F.2d at 502. The
Court reasoned: ‘_‘althougl1 the defective condition of the property is an element of Kuehl’s.’
~ claims, the defects cannot, even when .interpreting: the policy broadly, l)e considered the cause
"of KuéhlfS~dam?iges. The cause of the damage yvas' Andrews’s alleged misrepresentations,
which are not an “occurrence” or a “peril insured against’.’ under the terms of the policy.
VTheré.' is,v'ther‘evfo.re,‘ no potential for liability that arguably comes witlrin the scope‘of the
' insurancecoverage,provided by:‘Safe'co.” Safeco, 915 F.2d at 502 (emphasis 1n original).

VIn Safeco, the hOmeowners’ policy covered ‘“property. damage;’ defined .as “physical
i'njlury tof or destruction of tangible' property, including loss o)f use of this property.” Safeco,

- 915 F.Zd:at 502.l There, tlieCourt held the alleged harm — economic lo.ss —:Was “outside the

scope of the pollcy and thus not covered Safeco 915 F 2d at 502 Compare that to the ‘

facts in thls case, where the policy’s D&O Endorsement excludes ‘property” damage which
s deﬁnedv as f‘physlcal 1nJury to tangible property, 1nc1ud1ng all resulting loss.of use ‘of that‘~ ’
,property,” -"Thou_grh the defectiye 'condition _of the property 1s an elernent of ’the Plaintiffs".. ‘
claims; the alleged ‘harm the Plaintiffs'suffered is, likewise, 'only 'economic loss. Economic
loss does not JconStitute property damage and. does not. fall \ivithin the property damage
.’ . 'exclnswn Consequently, economic loss trlggers coverage under the D&O Endorsement
Economic and' pecunlary losses 51mply do not constitute “property damage” defined
as “‘physical injury to tangible property.”‘ See Allstate Ins. Co. v. Miller, 743 F.Supp. 723
N.D..Cal. 1990) (holding that “economic loss is simply not within the Allstate.policy;s

' cove’rage of tangible property damage”); and Wisconsin Label Corp. v. Northbrook Propéfty



& Casualty Ins. Co., 221. Wis.2d 800, 586 N.W.2d 29 (Ct.App.1998) (holding that
“economic losses are not property damage within the ‘physical injury’ provision of the
definition of broperty damage.”). See also: Auto-Owners Ins. Co. v. Rhodes, 385 S.C. 83,
104, 682 S.E.2d 857, 868 (2009) (stating that “the current law of [South Carolina] appears to
be that a _commer;:ial general liability policy is intended to provide coverage for fort liability
- for physical damage to property.:of others, but not for the insured’s contractual ';1iability v-vhich
causes économic losses.”); Isle of Palms Pest Control Co. v. Monticéilo Ins. Co., 319 S.C.
12, 16, 459 S.E.2d 318, 320 (Ct. App.1995), aff’d, 321 S.C. 310, 468 S.E.2d 304 (1996) (“a
general liability poli‘cy is intended to provide coverage for tort liabilifcy for phys_icél darﬁége to
. ‘property of others; it is not intended to provide coverage for insured’s contractual liability
which causes economic losses”).
Travelérs’ assertion that the POA’s failure to adeqﬁately mairitain the common
~ elements of the property«re;sulted in the Plaintiffs’ sustaining “property damage, pamely, _thé .
costs of qecessary repairs” fails as é matfer of law. The Pllaintiffsf claiim against the POA' is
for failure to f)roperly manage the property and reserve é&equate frioney t§ fu.hd'élny. re;;airs. -
Travelers’ exclu'si-oﬁ states on its fac;: that it oniy excludes “Propérty Damage” which has
, béen “physically injured.” The POA had a duty to properly managé the property and set aside -
“ adequate reserves and the POA bréa;:hed its duty. Had the POA inspected éﬁd ?'epaired
- defects in the property when and as they occurred, the Pléin‘tiffs would bein a beﬁer 'ﬁnanc‘ial
_ position than théy now are. However, the POA failed to inspect and rei)air defect-s in the
property and now the Plaintiffs are far worse off ﬁnancially. The POA failed to adequately

' réserve for the costs of the necessary repairs, and the Plaintiffs.now must bear a far greater

10



financial burden. The financial burden, the cost of necessary repairs, is purely an economic
loss, and is not considered a “physical injury to tangible property.” See Travelers Ins. Co. v.
Eljer Mfg., Inc., 197 111.2d 278, 757 N.E.2d 481 (2001) (concluding that “under its plain and
ordinary meaning, the phfase ‘physical injury’ does not include intangible damage to
pfbperty, such as economic loss”; and holding “that in"demnity coverage under the [policies]
ié not triggered by ‘[p]Jurely econonﬁc losses, such as damages for inadequate value, costs of

399

repair or replaéement, and diminution in value’) (interﬁal citation omitted)i Qualls v.
Country Mut; Ins. Co., 462 N.E.2d 1288, 123 Ill.App.3d 831 (Ct. App. 1984) (“the césts
associated with repaiﬁng or replacing the insured’s defective work and products [...] ‘are
purely economic losses.”). |

The cases interpreting the phrase “physical injury to tangiblé property” make clear
that economic losses do not constitute “property damage.” Travelers cannot have it both
ways. Just as economic losses are not covered under a commercial general liability bolicy
because such losses do 1 not constitute “property damage,” eéondmic damages are not _
excluded under a Directors and Officers Endorsement since they do not constitute “property -
damage.” The Plaintiffs’ damages in this case are solely economic and are not excluded
‘under the Directors and Officers Endorsement.

Travelers points to the (unpublished) decision from the Eleventh Circuit in Florida in
the matter of Easfpoihte Condominium I Association, Inc. v. Travelers, Docket no. 08-81187-
CV-DTKH, where it was successful in having a US District Court find that the "property

damage" exclusion permitted a denial of coverage in a Directors and Officers claim. A

review of this decision, however, will speedily demonstrate that in Eastpointe, the "propert
P y 'p property
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damage" ‘exclusion language was far different than in the instant case and specifically
excluded damage from "mold, toxic naold, spores, mildew, fungusl,' or wet or dry rot". These
particular issues as it tume(l_ out vx;ere precisely those claimed in the underlying liti gation, and
therefore this decision has no similarity to the Kensingtorl,naatter. |

In the Eastpoinl‘e decision, however, the Court does refer to an earlier US‘District
Court decision in Florida tvhich is in fact sirrlilar to the instant underlying claim. Thus in the .
decieion, 1n ;Lum_bermens Mttt‘u‘a[ Casualty Contpanjz v queland Cove Section One HOA
Iric.f'; 2007 WL ‘2979828“(AUSDC Miami Div. 2907), the Court, in interpreting a. "property
darrvlage".‘e)ielusion founcl tllat the property damage exelusion did not apply- to 'a'breaeh of
| .. ﬁduciary'dutyt claim brought'_agair'lst a homeowners association after the association allowed
the'corrlrrlorl areas. to deteriorate.. L’umber‘mans‘ wasﬂ affirmed on appeal 295 App x 361 (1 1" ~‘ :
. Cir. 2008) | | o |

Travelers crltlclzes the Lower Court for its resort to the Crossmann decnsron'. ‘

e .(Crossmann Communztles ofNC Inc V. Harleysvzlle Mut Ins. Co., 395 S C. 40, 717 SE2d

589 (2011)) for aid in deﬁnmg the term, "property damage.” | Wh1le it is true that the
Crossmann de0151on 1nvolves dlfferent coverage - not D1rectors and Ofﬁcers 11ab111ty, and
Was limited to theA"o'ceurrence"' question, looking to Appellate decisions for assistance in
interpretation of legal terms does not constitute error. Indeed; an'examinatiorr 'o'f tlre Lower
Court's Order -,demonstrates that the Court was in fact searching not for the concept of 4
"property damage" in a different type of policy coverage; but rather for assi"s‘tanﬂce in
.interp‘retingthe key concept of "phyleal injury'l. The complex field of insurance coverage for

an insured's work and related damages pursuant to CGL coverage has puzzled many a jurist
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and lawyer over the years, and resort to the Crossmann decision for assistance in
interpretation of the concept of "physical injury" is not erroneous.

EXCLUSION (D)(3)(f) DOES NOT EXCLUDE COVERAGE FOR THIS CLAIM

‘This exclusion permits coverage denial where the underlying suit is against the POA
for failing to bring a claim against the builder or developer of the Clond(')miniurr'l‘ on beﬁalf of
it's"elf. This is not the claim alleged in the underlying ljtigation, and therefore; this exclusion
" has no relevance as the ’Lowe'r Court s}peciﬁcaﬁy held.: The exclusion réaids: "The failure .of'
.arvly insured to enforce .the rights of the Named Insured agéinst the builder; sponsof 6r
deyelopef of lthe propérty designated in‘the Decla‘rati(').ns." No‘t‘ 6n1y do the Plaintiffs herein
ﬁqt allege this claim, the POA has in fact ésserted a claim against the developer in this matter
by way of a'cross-clai‘m', and has counterclaimed against the Plaintiffs taking tﬁe position thét
‘ thé POA‘.is the proper party,'tq assert the develéper ciéirf;s. This Cburt issued its Ofder in
tflgse matters on June 14, 2010, denying the APla'i‘ﬁtiffs”' mdtion.’to dismiés -thé POA
B c;)ﬁnterclgim. | |
Thus, lsiaintiffs.have, not sued the HOA for matters covered by tﬁe languagé of this .

-exclusion, and it has no’ applicability.

- IL I . THE LOWER COURT DID NOT ERR WHEN IT DID NOT

© SPECIFICALLY ADDRESS TRAVELERS' ADDITIONAL CLAIMS
OF NON-COVERAGE RAISED AFTER TRIAL FOR THE FIRST
TIME IN ITS RULE 59(E) MOTION, BUT RATHER ADDRESSED -
THEM IN ITS FORM ORDER DENYING RECONSIDERATION

If there is any unambiguous statement from the case law regarding Civil Procedure, it.

is the following: "A pérty cannot use Rule 59(e) to present to the Court an issue the party
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"could have raised prior to judgment, but did ﬁot." Patterson v. keid, 318 S.C 183, 456
S.E.2d 436, 437 (Ct. App. 1995). MailSource, LLC v. M.A. Bailey & Associatés, Inc., 356 |
S.C. 3-7“0, 374, 588 S.E.2d 639, 641 (Ct. App. 2003). ‘Anderson Memorial Hospital, Inc. v
Hagen, 313 S.C. 497, 443 S.E.2d 399, 400 (Ct. App. 1994). C.A.H. v. L.H, 315 S.C. 389,
434 S.E.Zd'268, 270 (1993). | |

."l“ravelers' 59(e) Motion here attempted to dé just that - to argue new issueé which
could have been prescntéd, but were not, and the Court did not ha_vé tﬂe authority pursuant.‘to
Rule 59't(‘) 'grént relief based on those argume'nts - éésuming that any va Ithem had merit-which
fhey did nc;t. ., | |

In its form Ordcf denying Reconsideration, the Lower Court, after a prolonged oral '
argument was granted to the parties, 'Sta;£ed, "i find ﬁo matter ‘that Was ﬁot addressed. by th;
Court .expressly or b}; CLEAR IMPLICATION; IN THE PRiOR ORDER" (emphasis
supplled) Thus, the Court,s even in light of the impropﬁéty of Travelér’s attempt to introduce
new matters pést-trial, gay}e it thé benefit of the doubt. Qﬁité simply,. as will bé seen belc:)w,
~ the 'Court" ﬁad .no. rieed to  address these argumients specifically-as théy" ‘had and hai'vé.
: absoluteI}; no merit.’ | - “

CA. ‘ TRAVELERS’ "SPECIAL DAMAGES" ARGUMENT

'Although difﬁéult to understand, this argument séems to advance a novel theory ir'i;
civil jhrisprudénce - that sbmehow the instant I?eclaratory Judgment action’ rrius-t fai1 aé
Respondent‘s" in the underlying action did not cost out their repair damages and include this
~ cost accounting as part of their Complaipt? This specificity of damages, quite naturally, is

- Respondent's burden of proof before the trial jury, and its absence in a pleading can offer no
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relief to Travelers in this coverage litigation.

'B.  TRAVELERS' EXCLUSION (3)(b) ARGUMENT
- As{ riotéd in TraVeleré' brief, iTs policy exclusion (3)(b) excludes coverage for generally
fraudulent acts or crirhinal ‘conduct on the part of the POA. Frauduient and intentional acts
- are t};e opposite of negligent écts, being imbued with the cbncepts of intent and Mens Rea.
No reading of the underlying Complaint ?an ﬁnd any mention of 'claims"of intentionaif
fréﬁdulent, or criminal 2‘3.CtS,' SO th_érefore this Exclusion can have no bearing as thé Lower .
A Court 1nferent1a11y found. o |
‘C. ‘ TRAVELERS' EXCLUSION 13)11) ARGUMENT
This particUlar argument seeks to exclude qoverage, taking the inco.rred position that
the underlying action constifutes one "insured" suilr'lg.anéther "insured," and is thus barred. .
This positic;n ignores‘ a salient ‘fact: Plaiﬁﬁffs/RespoTaderits, are in;ii,Viduals, not coexistent
“with. the .. »coﬁ)(_)rafé | POA Dpfeﬁdant WTliCh has | %t,s oWn Aidéntit}./. “at law,A and
' Plaiﬁiiffs/Reséondeq@ are not "insureds” within the coverage of the TraVeTefs Directbrs’ and -
o Ofﬁée;s"policy. ‘*f‘:I.n'd'eed, thls Court can only iTr;agine Travelers' response should one of the 4
- Plaintiffs herein have sought to be covefed. dndéf t.hi‘s 'policy!l _
IV. ‘THE LOWERCOURT DID NOT ERR INN DT SPECIFICAEEY

ADDRESSING TRAVELERS' CLAIM THAT PUN ITIVE DAMAGES
ARE EXCLUDED

- Travelers’ policy provides for an exclusion for punitive damages. The Lower Court's
lack of specifically addréssing this exclusion does not, and cannot, standing alone, warrant a

reversal of the ﬁﬁdiﬁg that coverage exists for the actual damages claimed in the underlying
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Complaint.’ Punitive damages may possibly not exist 1n the underlying case, they may
pqssibly not be charged or returned by the jury. Since the Lower Court has r;ot commented
on this issue, if, following a tffal, this issue of punitive démages exists at all, .nothing would
’preverit Travelers from refusing to pay them and indeed to reinstitute another‘Declaratory
' Judgment Action if it felt the necessity. Additionaily, this Cou;t may maké the.indepen'dent
judgment as to this policy exclusion while affirming, as it should do, the Lower ‘Court's
decision as to co've‘rage for actual damages.‘

CONCLUSION

As the Lower Court correctly stated in its Order of January 30, 2012, “The policy here
must be broadly construed in favor of the insured, and thus, in favor coverage. See, e.g.,
Town of Duncan v. State Budget and Control Bd., Div. of Ins. Services, 326 S.C.- 6, 482

S.E.2d 768 (1997); Térrington C. v. detna Cas. and Sur. Co., 264 S.C..636, 216 S.E.2d 547 '

(1975). Further exclusions of coverage are aiways to be construed 'strongly against the

insurer. Owners. Inc. Co. v. Clayton, 272 S.C. 460, 252 S.E.2d 565 (1979).” There are no.
errors in the deéisiqn of the Lower Court which would warrant reversal,' to the contrary, the

~ Court's decision should be afﬁrm‘ed. l
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