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STATEMENT OF ISSUES ON APPEAL

DID THE COMMISSION ERR IN DETERMINING THE CLAIMANT
REACHED MAXIMUM MEDICAL IMPROVEMENT ON JUNE 30, 20107

DID THE COMMISSION ERR IN DETERMINING THE CLAIMANT IS
NOT ENTITLED TO ADDITIONAL MEDICAL TREATMENT?

DID THE COMMISSION‘ERR IN DETERMINING THE CLAIMANT
SUSTAINED A 10% PERMANENT IMPAIRMENT TO HER RIGHT
UPPER EXTREMITY?

DID THE COMMISSION ERR REGARDING THE CREDIBILITY OF THE
CLAIMANT?



STATEMENT OF THE CASE

Appellant Emma Hamilton (“Claimant™) sustained a work related injury to the
right hand oﬁ July 22, 2008. On October 12, 2009, Resbonden_ts Martin Color-Fi, Inc.
(“Employer™) ahd Liberty ‘Mutual Insurance Company (“Carrier”)' (collectively
“Respondents”) filed a Form 21 requesting a héarin’g. The Form 21 specifically requested
that the Commission allow Respondents to stop payment of temporary vcompensalhtion due
to the.Claimant reachirig_ maximum medical improvement and to pay perménency.
Respondents further request credit for overpayment of temporary compensation. On
Novembér 21, 2010, Claimant filed a Form 50 requesting additional treatment fof the
right wrist and hand. Respondents timely filed a Form 51 oﬁ December 21, 2010
admitting the accident, but denying the extent of the injuries a‘s alleged by the Claimant
and denying the Claimant’s need for additional medical treatment. Respondents
. maintained that Claimant was at maximum medical improvement for all injuries, and the
claim was ready for a determination of permanénc& and stop payment of terriporary
compensation.

A hearing was held on December 15, 2010 before Commissioner G. Bryan
Lyndon.'to_deterrnine the issues set forth in the Form 21, 50, and 51. Commissipner :
Lyndon issued an Order dated february 24,2011 ﬁnding the Ciaimant reached maximum
medical improvement (‘.‘MMI”) on Juné 30, 2010, sustaingd a 10% permanent bartial
disability té her right upper extremity,} was not entitied to additional medical treatment,

and the Respondents were entitled to a credit for overpayment of temporary total

compensation since the date of MML. (R p 8-9, #21,22 and 23).



Within the statutory period, the Claimant filed an Application for Review. In an

Order ‘dated January 23, 2012, the Commission affirmed Commissioner Lyndon’s Order .

P

in full. The Claimant filed her Notice of Appeal on February 22, 2012.



~ STATEMENT OF THE FACTS

The Claimant was born December 4, 1964 and has é high school diploma. (R. p.
'303, line 16; p. 304, line 18). Claimant attended one and a half years of schooling to be a
péralegal at Central Carolina Technical College. (R. p. 304, _Hnes 18-22). Claimant

testified that she previously worked for the Sumter Couﬁty Library, held a supervisory

- role at the South Carolina Vocational Rehabilitation Department, and took the United

Sfates'Postai Aexam. (R. p. 307, lines 3-5; p. 310, lines 11-12; p. 311, line 7). Claimant
has also pérfoﬁnéd a variety of construction jobs and other labor intensive work in the
pastv.' Claimant began working for the Efnployer in 2601 as a machine oberator. (R. p.
314, lines 9-14)  |
On July 22, 2008, Claimant was involved in a work-related accident when she 'got/
her right hand and forearm'caught»in rovllers.. Claimant testified tHat she is rightlhand
dominant. Ciaimant present to Tuomey Emergency room on the day of the accident with
’ éomplaints of right wrist and hand pain. (R. p. 28-29). The following day, July 23, 2008,
Claimant was seen by an orthopaedist, Dr. James Gee. (R. ‘p. 52).‘ Claimant begari
treatment with Dr. Gee on a nearly weekly basis, and on August 13, 2008? Dr. G¢e noted
“steady progfess.” (R. p. 60). Dr. Gee placed the Claimant through _additi’o'ne;l physiéal
therapy and on Octobér 22,12008, Dr. Gee’s récords. stated that “Ms. Hamilton really
loves her physical therapy and is really :pleased with the progress she has made.” (R. p.
69). Due to her complﬁints of neurogenic type sensations, Dr. Gee recommended a nerve
conduction study at that time. (Id.). An MRI of the right wrist was also per.formedi at Dr.
:Gee’s request on kNovember 26, 2008, which was essentially normal and' sh;)wed no

tendon or ligament injury. (R. p. 87). On December 3, 2008, Dr. Gee met with the



Claimant and explaine.d‘tﬁfat both her nerve conduction studies and. MRI tests appeared to
be normal, and he felt she would have to just continue to improve with time. (R. p. 76).
Claimant testified tﬁat she was frustrated with the ongoing restrictions in her hand motion
and became dissatisfied with the treétment éhe received from Dr. Gee; Claimant further
 testified that shé felt Dr. Gee ééted nasty towards her. (R. p. 21, #7, 9). The medicals
note the Claimant was not nice or pleasant towards Dr. Gee. (R. p. 129).

Claimant next saw Dr. Michael Green for an evaluation on February 11, 2009. At
that time, the Claimant continued to present with compléints of numbness, tingli_ng, pgin
aﬁd weaknesé in her hand. (R. p. 88). Dr. Greén opined that the Claimant was at
makimum medical improvement and had no work restrictions. Dr. Green did not
recommend any future tfeatment and assigned 1% impairment to the right ﬁand as a result
of the accident. (R. .p. 90-91). Claimgnt testified that Dr. Greene was nasty to her, much
like Dr. Gee. (R. p. 21, #9).

Following the Cvlaimant’s appointment Awith Dr. Green, the carrier authorized

. Work Hardening. The Claimant yvoiced concerns to the providér about participating in the
Work Hardening. (R. p; 86). The Work Hardening provider. discontinued the treatment
Because of Claimant’s continued reports of pain. (R. p. 239).

Claimant returned to see Dr. Gee again on May 27, 2009. At that time, Dr. Gee
advised the Claimant that she had been evaluated by. three physicians, a neurologiét, an
orthopaedic surgeon, and a hand specialist, shé underwent both nerve conduction testing
and an MRI examiﬁation, and nothing revealed any significant damage to any structures
of the right wrist and arm. (R. p. 85). Dr. Gee stated thét he agreed with Dr. Green that

‘Claimant has some degree of impairment, but it would not be a large impairment. (Id.).



Dr. Gee stated that Claimant no longer required any medications and it was “up to her” to
work on strengthening. (/d.). |
Claimant was also seen by Dr. Blake Mqore on June 1, 2009, for an independent
evaluation.. scheduled by hér attorney. Dr. Moor.e'opined Claimant was not at maximum
medical improvement and was a candidate for ongoing conservative treatment, including
pharmacotherapy, orthotic bracing and possible TENS provisionsv. (R. p. 263)."
Following her exam with Dr. Mdore? Claimant returned to Dr. Gee on February
25, 2010. Dr. Gee recomﬁended aﬁ evaluation with another hand specialist. (R. p. 132).
As such, Respondents arranged fér Claimant to be seen by Dr. David Fulton on June 30,
2010. (R. p. 92-93). Dr. Fult’on saw no signs of ongoing swellihg or loss of mobility, and
he opined that any cystié changes in her lunate were chronic and unrélated to the injury.
(Id.). Dr. Fulton stated that all tfeafjme’nt to date was appropriate for her injury and placed
the ClaimantA at MMI as éf June 30, 2010. Dr. Fulton stated thét he saw. no
contraindication to retu‘rn‘ to work without restriction, lno ‘evidence - of pérmanent
impairment, and no need for additional futuré medical treatment or testing. (Id: ).
Claimant testified she continued to work light duty in the lab -for the Employer
until December 2008, when she was laid off along with half of the other plant employees.
(R.p. 316, lines 16;19).‘ Claimant testified that during the time she worked light duty; she
continued t‘o receive the same wages as prior to the accident. (R. p. 318, line'4). | Outside
Qf work,- Claimant testified that she continues to be able to do her chores around the
house and yard work. (R. p. 341, lines 6‘-13). " In response to questioning by the

Commissioner, the Claimant testified that she used a posthole digger one time. (R. p. 21,



#13). Claimant further testified fhat she has not looked for any work because she is

considering returning to school.

STANDARD OF REVIEW
'In workers? compensation caseé, the South Caroliria Workers’ Compensation
.Comrﬁiss’ion is the trier of fact. Hunter v. Patrick Const. Co., 289 S.C. 46,‘3-44 S.E.2d
613 (1986); The South Carolina Administrétivé Procedures Act, S.C. Code Ann. § 1-23-

380(A)(6) (1976), establishes the “substantial evidence” rule as the standard for judicial .

-

review of a decision of the Commission:

The court shall not substitute its judgment of that of the agency as to the
weight of evidence on questions of fact. The court may affirm the
decision of the administrative agency or remand the case for further
proceedings. The court may reverse or modify the decision if substantial -
rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions or decisions are:

" (d) Affected by other error of law;
(e) Clearly erroneous in view of the reliable, probative and substantlal
evidence on the whole record; or .
(f) Arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

An appellate court, in workers’ compensation appeals, may only overturn a

“conclusion of the Workers’ Compensation Commission if that conclusion is. “clearly
erroneous in view of the reliable, probative and substantial evidence on the whole
record.” Lark v. Bi-Lo, Inc., 276 S.C. 130,276 S.E.2d 304 (1981).

The .test is whether the decision of the Commission is supported by
substantial evidence. Substantial evidence is not a mere scintilla of
evidence, nor the evidence viewed blindly from one side of the case, but is
evidence which, considering the record as a whole, would allow
reasonable minds to reach the conclusion that the administrative agency

: " reached in order to justify its action.
Mullinax v. Wznn—Dlxze Stores, Inc.,318 S.C. 431, 458 S.E.2d 76 (Ct. App. 1995)



“[Wlhen factual findings are supported by substantial evidence, analogous to a
jury’s ﬁndinés of fact on disputed issues, the Commissic;n’s conclusions must be
affirmed.” Ros& v. American Red Cross, 298 S.C. 490, 381 S.E.Zd 728 (1989) (internal
qubtations and cifations omitted). “The findings of an administrativej agency are
presﬁmed‘correct aﬁd-\-NiH be set aside only if unsupported by substaﬁti'al evidence.”
Bass v. Kenco Group, 366 S.C. 450, 458, 622 S.E.2d 577, 581 (Ct. App. 2005).
| ARGUMENT

I The Commission correctly detefminéd the Claimant reached MMI on June

30, 2010. :

The Commission’s finding the Claimant reached maximum medical improvement
on June 30, 2010 is supported By substantial evidence. (R. p. 22, #21). Maximum
medical- improvem;'nt means “a person has reached a plateau that, in the physician’s
opinion, no further.medical care or treatment yvill lessen the period of iméairment” and
“signals the end of entitlement to temporary total benefits.” Curiel v. Env. Mgmt. Serv.,
376 S.C. 23, 29, ‘6'65 S.E.2d 482, 485 (2007). Maximum medical improvement is a
factual deterAmin'ationi by the Commission which- must be upheld on review unless
unsupported by su‘bstantial evidence. (Id. )

The evidence éhows the Respondents provided the Claimant with a great deal of
medical support and treétment. The Commission relied on the ovgrwhelming evidence to
support the _ﬁnding. of facts and conclusions of law in the Order. As such, the
Commission’s findings should be affirmed. The evidence indicates the Claimant is at

maximum medical improvement and is not entitled to additional medical treatment.



Following her injury, the Respondents byovided the Claimaﬁt with extensive
freatment. Three doctors, two of which are ﬁpper extremity specialists, addresséd the
Claimant’s impairﬁlent as she was at MMI. (R. p. 88-935.

| ‘The first doctor to see the Claimant was Dr. Gee, who the Claimant saw

intermittently b_eginning with the day after her accident. (R p. 52). After initially seeing

fhe Claimant on a weekly basis, Dr. Gee noted that the Claimant was “doing extremely
“well and has .recovered really. nice'lyl” (R. p. 64). .Dr. Gee referred the.Claimént to

physical therapy to speed up her recovery, where significant progress was also made. (R.

ﬁ. 64-67). At the insistence of the Claimant, Dr. Gee conducted an MRI, which was

normal save for evidence of the irauma caused by the accident. (R. p. 76). He consistently:

instructed her that thé injury would continue to improve with time. (R.‘p. 69).

" On May 7, 2009, Dr. Gee completed a 14B stating fhat he deferred to Dr. Greene,
the hand‘specialist to whom he referred the Claimant. (R. p. 84). He further stated that.the
Claimant N\;vould not need future medicai care rglated to her work injury to a reasonable .
degree of medical certéinty. (Id). Dr. Gee’shMay 27, 2009 report states that he agreed -
with t)rf Greene’s opin’iqnv that she no longer had a large dégree of impairment and no
further medicétion was required. (R. p. 85). Furthermore, in this report, Dr. Gee étatéd
that “[a]t some point between February 25, 2009 and Mar;:h 25, 2009” the Claimant
reached maximum medical improvement. (/d.). As such, Dr. Gee placed the Claimant at
maximum medical improvement. While Dr. Gee did discusé a subsequent MRI on
Febma;y 18, 2010, it was because the Claimant was. insistent on further tréatment after
- being evaluated by Dr. Moore. (R. p. 129). Dr. Gee did nof changé his opinion, based on

his findings or the findings of Dr. Green, that the Claimant had reachéd maximum |



medical improvement and must wbrk hard to improx}e her strength. (]a;. ). In addition, to
Dr. Gee’s opinion providing support for the Claimant being at MMI it also supports the
proper filing of the Form 21. | |
As mentioned previously, the Claimant saw Dr. Michael Green, a hand specialist,
at the referral of Dr. Gee for an evaluation on Februar}r/. 11, 2009. (R. p. 88). Dr. Greene
opined that’the Claimant did not need any future treatment and assigned 1% impairment
to the right hand as a resqlt of the accident. (R. p. 91). Dr. Greene opined that the
Claimént would resﬁond well to work-hardening to increase her strength. (R. p. 89). Dr.
Greene further stated that the Claimant was at maximum medical improvement and/ could
work without restrictions. (Id.).
Dissatisfied with Df. Greéﬁ, Ciaimaht then saw Dr. Blake Moore on June 1, 2009
for an independent evaluation at the direc_tion of her attorney. (R. p. 260). Dr. Moore
focused on the finding of “subchondral cystic degeneration aio_ng the lunate bone”, which
he found to be consistent with an ulnér‘. abutrﬁent syndromé or an evolving avascular
necrosis. (R. p. 263). Dr. Moore did not find the Clgimant to be at maximum medical
imbrovement. (1d).
| Greater weight was given to tfle -opinions of Dr. Green and Dr. Fulton, who the
Clainﬁant saw after Dr. Moore, because of their status as hand specialists. (R. p. 22, #17).
Therefore, the _fact that Dr. Moore did nét place the Claimant at MMI does not
overshadow the fact that Dr. Gee and Dr. Green opined that the Claimant was at
' maximﬁm mediéallimprovement. Dr. Fulton also acidressed Claimant’s impairment.
After returning to_ Dr. Gee following her evaluation with Dr. Moore, Dr. Gee

" suggested the Claimant see another hand specialist. (R. p. 129). Respondents arranged for

10



the Cl_éimant to see Dr. Fulton. Dr. Fiﬂton stated that he did not “believe the cystic
ichanges in her lunate were likely related to the injury, ‘but rather represent likely pre-
existing chronic changes....” (R. p. 93). He held that the Claimant could return té work
without reétriction and saw “no el\'/idenc':e of permanent pénial impairment to the right
hand or wrist.” (Id.). He furtliei stated that he did not believe “any further tréétment or
testing is medically, necessaiy.f’ Id). . |

The substantial evidénce supports t}ie Commission’s ﬁnding the Claimant is .at :
maximum medical improvement. fhe Responderits went great lengths to provide the ‘
Claimant with the additional medical support she rgquested. Each physician iétained by
the Respondents opined that the Claimant is at maximum medical improvement. The
Commission took into consideration the whole of ther evidence before correctly
- determining that the Claimant reached riiaximum medical improvemient on June 30, 2010.

Additionally, as temporary benéﬁts are .only available from the date of the injilry _
through the date of MMI, Curiel, su;pra, 376 S.‘C. at 29, 655 S-.E.'Zd at 485, the
Conimission correctI}; credited the Respondents for overpaiyment of all ternhporary'
benefits after June 30, 2010.
II. The Commission co»rrec‘tly denied‘ additional medical treatment.

- The Commission found “there is no evidence from an authoriiéd provider that
Clairhant needs any additional medical treatment or imaging thvat would tend to lessen the
period of Claimant’s disability (see Form 14-Bs).” (R. p. 22, #21). The substantial
evidencé supports this finding. |

As addressed above, Dr. Gee,\the authorized treating physician, completed a Form _

14B stating the Claimant would not need future medical'treatment related to her work °

11



injury within a reasonable degree of medical certaiﬁty. (R. p. 84). This opinion was
shared by both Dr. Green and Dr. Fulton. (R. p. 91, 93). - The only conflicting evidence
in the record is the testimony of the Claimant and the opinion of Dr. Moore.

This conflicting evidence was consider;:d by the Commission and each was
assigned its appr(_)pria;[e weight. - “Where there is cdnﬂicting medical evidence, as in this
case, the findings of fact of the c§mmission are conclusive.” Nettles v. Spartanburg Sch.
Dist., 341 .S.C. 580, 592, 535 S.E.Zci 146, 152 (Ct. App. 2000). Accordingly, the
Commission’s finding should be affirmed.

III.  Substantial evidence supports the Commission’s finding of 10% permaﬁent
partial disability.

“The extent of an injured workman’s disability is a question of fact for
determination by the Appellate Panel and will not be reversed if it is supported by
competent evidence.” Fishburne v. ATI Sys. Int’l, 384 S.C. 76,, 86, 681 S.E.2d 595, 600
(Ct. App. 2009). The Commission’s finding the Claimant sustained 10% permanent
partial disability to her right upper extremity is supported by substantial evidence. |

Dr.‘Green, to' whom Dr. Gee deferred; assigned an impairment rating of 1% to the
Claimant’s right haﬁd. (R; p. 84, 90-91). Dr. Fulton opined there was no evidence of '
permanent impairment. (R. p. 93). A fuﬁctional capacjty examination determined the
Claimant’s “overall work rated at a LIGHT strength level. (R. p. 178-197). The'
Claimant testified she was able to work light duty after the accident until she was laid off
in December 2008. (R. p. 316, lines 3-18). vSh-e further testified she was able to do |
common household chqres‘ and yard Work. (R. p. 341, lines 6-19).

The Commission considered this ‘evidence, assigﬁed each tvhe appro'priate» weight,

and generously awarded the Claimant a permanent partial disability of 10% to the right

12



uppéf extremity. The Réspondents respectfully request the Commission’s findings be
afﬁrmedi | |
V. The'Commission aésigned the apprépriate weight to the evidence.
The Claimant 'arguesv the Commission improperlyi found the Claimant not
credible. (Appellant’s Bfief, Pp. 1-8-22). “The final determination.of witness c;edibility
an& the weight to be accorded evidence is reserved to the Full Commissioﬁ.” Shealy v |
Aiken Coun2y, 341 S.C. 448, 455, 535 S.E.2d 438, 442 (2000). “It is not the task of [the
abpellate .court] to weigh thé evidence as found by the Full Commission.” (/d.)

The Hearing Commissioner had the opportunity to observe the Claimant’s
testimony first hand and consider it in light of the other evidence in the record. The Full
Commissioh also had the oppoftunity to éonsider'the Claimant’s testimony in light of the
other evidencé in t};e récord. The Full. Commissiéﬁ affirmed the findings of fact of the
' Hearing Commissioner in full. The Respondents respectfully request the Commission’s

findings of fact be affirmed. '



CONCLUSION

Respondents respectfully request that the Commission’s Order be affirmed in full.
The Commission’s findings that thé Claimant reached MMI, is not entitled to additional
medical treatment, and sust.ained a 10% permanent .panial disability to her right upper
exfremity ‘are findings of fact sﬁpported by's‘ubstantial evidence in -the record. The
weight assigned to the evidence, such as the credibility of 'the. Ciaimant', is within the
sound proviﬁce of the Commission as the finder of fac‘:t. Therefore, and for the reasons
set forth above, the Respondents respectfully reqﬁest the Court affirm the Order of the

Commission.
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