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ARGUMENTS

. L THE AFFIDAVIT OF DEREK HODGIN CREATES AN ISSUE OF FACT.
a. Respondents fail to establish that Mr. Hodgin’s affidavit is a “sham affidavit.”

The initial briefs of the Respondents fail to establish that Mr. Hodgin’s affidavit
contradicts his previous deposition testimony, which is the required first factor to
establish that an affidavit is a shaﬁ affidavit. See, Cothran v. Brown, 357 S.C. 210, 218,
592 S.E.2d 629, 633 (2004). Respondents do not point to any contradictions between the
affidavit and the prior deposition testimony. Rather, they point to deposition testimony
where Mr. Hodgin acknowledged that he does not conclusively know who cut the attic
truss observed by CSE. (R. 15Q.) Critically, Mr. Hodgin’s affidavit does not contradict
‘that testimony. His affidavit merely states that (in part):

The cut truss in question is adjacent to HVAC duct work.

Y

e Due to the proximity of the duct work to the location of the cut truss, it is
likely that the truss was cut to accommodate the duct work.

e Due to the proximity of the cut truss to the HVAC duct work, tfxe cut truss
was either caused by the HVAC contractor or was open and obvious to the
HVAC installer.

e The HVAC installer has a duty and obligation to report open and obvious cut
trusses to their supervisor or to the upstream contractor at the time of
discovery and installation

(R. 78, emphasis added)

Both his prior testimony and his affidavit acknowledge that it may have been a pérty

other than the HVAC installer that cut the truss. In fact, the parties acknowledge that the
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affidavit merely sets forth a “new” (not contradictory) basis for liability, which is
perfectly permissible prior to the clc‘)se of discovery (and even prior to the completion of
Mr. Hodgin’s deposition).

Respondents cite the deposition testimony of various witnesses including the
project’s manager and the framer. None conclusively establish that any party did or did
not cut the truss. Who cut the truss is an issue of fact for a jury to decide. Furthermore,
as the Respondents acknowledge, the deposition of Mr. Hodgin was not complete at the
time of the hearing and both the affidavit and portions of the\ transcript cited by the
Respondents indicate that more research, investigation, etc., may be required or
forthcoming.

Because Mr. Hodgin’s affidavit did not contradict his incomplete deposition, his
affidavit waé not a sham, as a matter of law, and that ruling should be reversed.

b. Mr. Hodgin’s affidavit does not contain improper conclusions of law or fact.

Respondents assert thé\lt even if Mr. Hodgin’s affidavit is not a “sham affidavit”, it
does not meet requirements for an expert affidavit to defeat summary judgment. As set
for in Appellant’s initial brief, the trial court’s finding that Mr. Hodgin’s affidavit
contained improper conclusions of law and fact was in error and Respondents cite no
valid authority to dispute this point.

Respondent Gunter asserts the cases of Yarborough & Co. v. Schoolfiend
Furniture Indus., Inc., 275 S.C. 151, 153, 268 S.E.2d 42, 43 (1980) and Charlés R. Allen,
Inc., v., Island Cooperative Service Coop. Ass’n., L.td., 234 S.C. 537, 109 S.E.2d 446
(1959) in support of the position that Mr. Hodgin’s affidavit is “conclusory” and cannot

defeat summary judgment. Neither of these cases address the applicability of the rules of
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evidence and civil procedure to an affidavit prepared by an expert. Both involve
affidavits of fact witnesses and are therefore inapplicable.

Additionally, cases cited by Respondents regarding standards for testimony
regarding causation are not applicable. E.g. Baughman v. American Tel. & Tel. Co., 306,
SC 101, 111, 410 S.E.2d 2d 537, 543 (S.Ct. 1991). These cases address the sufficiency
of medical testimony to establish causation of injury or illness. This matter involved an
attic truss which was unquestionably cut. Plaintiff’s expert has opined that based on the
conditions of the location of the cut, the truss was either cut by the HVAC iﬁ'staller or it
would have been open and obvious to him and therefore he should have reported it. (R.
76.) That testimony illustrates that a genuine issue of material fact exists and summary
judgment should- therefore have been denied.

IL. THE TRIAL COURT DID NOT REJECT THE AFFIDAVIT OF MR.
HODGIN BASED ON THE TIMING OF ITS SERVICE.

Both All Pro and Gunter assert that the tﬁal coﬁrt rejected the affidavit of Mr.
Hodgin because it was not served within the time required by Rules 56(c) and 6(a),
SCRCP. This misconstrues the order of the court. The two orders granting summary
judgment to these parties do not state that the affidavit was rejected on timéliness. (See.
R.1 and R. 9.) In fact, the Court expressly considered the affidavit in determining
whether Respondents were entitled to sum&y judgment. Id. The court merely
considered the timing of the filing of the motion when evaluating the validity of afﬁ(iavit
for purposes of defeating summary judgment under the factors set forth in Cothran, 357
S.C. 210, at 218, one of which being when the affidavit was filed in relation to summary
judgment. Therefore, the court did not reject the affidavit on the basis of when it was

served.
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Second, as acknowledged by All Pro, the affidavit was served on April 13, 2012,
three days before tﬁe April 16, 2012 hearing. Rule 56(c) requires the following with
regard to an affidavit in opposition to summary judgment “The adverse party may serve
opposing affidavits not later than two days before the hearing”. Rule 56(c), SCRCP.
Therefore, the affidavit was timely served.

Finally, the court was within its discretion in considering the affidavit. Absence a
showing of prejudice, a trial court may consider even a late-served affidavit. Smith v.
Hastie, 367 S.C. 410, 626 S.7.2d 13, (2005), cert. dismissed 379 SC 563, 666 S.E.2d 892
(2008). “Given the recognition that the trial court has the discretion to reject an ﬁntimely
affidavit in a summary judgment motion, it follows that acceptance of a late affidavit
would also be within its discretion.” Id. at 418, n 10. All Pro and Guntef make no
argument that the court abused its discretion in considering the affidavit. In its brief All
Pro acknowledges that it received the affidavit on the Friday afternoon of April 13, 2012,
and neither party makes any argument that it was prejudiced by the service date of the
affidavit. Both parties were clearly prepafed to address the affidavit in their argument.
Therefore the court was proper in considering the affidavit. |

III. MR. HODGIN’S AFFIDAVIT CREATES AN ISSUE OF FACT AS TO ALL
PARTIES AND THE TRIAL COURT WAS PREMATURE IN GRANTING
SUMMARY JUDGMENT.

The court’s granting of summary judgment in this matter will prevent a jury from not
énly determining which party cut the truss that was discovered during emergency repairs
at Stoneledge, but will also prevent recovery against parties who may be culpable should
future destructive testing or emergency repairs reveal the same conditions in similar

locations. This case illustrates the policy behind South Carolina law regarding summary

Page 8 of 10



judgment. Schmidt v. Courtney, 357 S.C. 310, 592 S.E.2d 346 (2003), cert. denied.
(Summary judgment is a “drastic remedy” which should be cautiously invoked so no
person will be improperly deprived of a trial of the disputed factual issues. (cita’tions
omitted)).

In Baughman v. American Tel. & Tel. Co., 305 S.C. 101, 410 S.E.2d 2d 537
(1991), the Plaintiffs brought a personal injury claim based on pollution emissions from a
refinery. The Supreme Court found that the granting of partial summary judgment was
premature based on an opinion letter from an expert that found that the injuries were
consistent with toxic exposure and because further testing was needed. Likewise, in this
matter Mr. Hodgin sets forth that his opinion that based on the location of the cut truss,
the cut likely was related to HVAC duct work installation. (R. 78.) Additionally, he
states that based on his experience trusses may have been cut in areas wifh similar
framing configurations and HVAC layouts, but that his firm has not done any destructive
testing to verify other conditions at similar locations. /d. Importantly, this motion was
granted during active discovery and the case still, as of today, has not been scheduled for
trial. Therefore it is highly likely that additional evidence relevant to this issue will still
come td light. (R. 78).

The various portions of depositions transcripts from multiple witnesses cited by’
the Respondents db nothing but establish the question of who cut the truss is an issue of
fact to be tried by a jury. ’i‘he trial court’s grant of summary judgment deprives a jury of
consideration of one of the potentially culpable parties and also deprives them of
considering the factual issue of whether the condition should have been reported to the

general contractor. Additionally, the court’s ruling has deprived the Plaintiffs of recovery

Page 9 of 10



should additional emefgency repairs or destructive testing reveal similar problems at
other locations where both Respondents admit to performing work. For this reason, the
trial court’s summary judgment motion was premature and must be reversed.

CONCLUSION

For the foregoing reasons, Respondents’ Briefs do not establish that Hodgin’s
affidavit was a sham affidavit, or that it was untimely and, furthermore, do not refute that
a genuine issue of material fact exists with regard to the Respondents’ liability for the cut

truss and summary judgment was therefore improper.

Respectfully submitted,

/

Rébert T. Lyles

Lyles & Lyles, IILC

342 East Bay Street

Charleston, South Carolina 29401
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Attorney for the Appellants
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