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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

I DID THE TRIAL COURT ABUSE ITS DISCRETION IN REFUSING TO SET ASIDE
APPELLANTS’ MOTION TO BE RELIEVED FROM DEFAULT JUDGMENT?

TI. DID THE APPELLANTS DEMONSTRATE SUFFICIENT GROUNDS TO WARRANT RELIEF
' FROM DEFAULT J UDGMENT? ‘

III: 'SHOULD THIS COURT AFFIRM ON THE GROUND THAT APPELLANTS H_AVE NOT
"DEMONSTRATED THE EXISTENCE OF A MERITORIOUS DEFENSE TO RESPONDENT’S
CLAIMS?. ’ '



COUNTER-STATEMENT OF THE CASE
On January 27, 2010, Jane RM Doe (“‘Doe”) filed a complaint against Cmar
J araki, Halla Jaraki, Cardiology & Arrhythrnia Consultants, Cardiology and Arrythmias
Consultant, Institute of Electrophysiology, P.C. (collectively ‘,‘Defendants”j. The
:,Complaint stated a number of causes of action arising frorn inappropriate'sexualiassaults -
| by Dr. Jaraki during his examination of Doe for potential cardiovascular problems.
Several claims also asserted Dr. Jaraki filed false claims against Doe’s in'surancen
' eo’n’ipany, and ﬁrrthermorefalsified Doe’s niedical reeordsfollowing her report of his
-assaults to' authorities. B |
’On February 26,' 201l), Deputy Sheriff Christopher Graham served the summons.

. and complaint upon Omar Jaraki, M.D., CardiOlogy & Arrhythmia Consultants

Cardiology & Arrhythmra Consultants and Institute of Electrophysrology, P. C

- . ’(R pp 146 149) On March 5,2010, -Deputy Graham served Halla Jaraki MD (R p.150).

On April 27 2010 Doe filed a motion for entry of default and for default
Judgment asserting that although the answers were due on April 7, 2010 (all defendants

" except for Halla J araki) and Aprll 27,2010 (Halla Jarakl) there had not been an

. appearance or Answer filed by the Defendants (R p. 132; p- 152) On April 30, 2010 the

Clerk filed an Entry of Default. (R.p.151).

On September 20, 2010, Halla J araki and Omar Jaraki separately wrote letters to
Doe’s lawyer that were identical. The letters did not respond directly to the allegations in
-the complaint but, rather, requ’ested specific identifying information regarding Doe. Each

letter ended with “Until I receive all the above information about this matter I cannot
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answer any further question.” (R.p.158-159). Both letters were apparer;tl'y also filed with
the clerk of court.‘ |

On October 27, 2010, HallaJ araki sent Doe’s counsel a letter assertiﬁg that Halla
Jaraki had sent a response to the court on April 1, 2010 and ﬁad ;IISO sent it to Doe’s
counsel. The purported “réqunse” was a letter signed by both Omar Jaraki and Halla
" Jaraki ;équesti;lg the identity of Doe before answering “any further questions.” (R.p.26).
On November 4,2010, both Omar J aralgi and Halla Jaraki wrote sepafately that they
de;lied the allegations by Doe. H

On November 1.(_), 2010, all defieridants jointly ﬁied an answer to the complainF
through counsel._ On November 22, 2010, the Jarakis moved throﬁgh couhs’ei to be
» 'rcli.evedr from the.default judgment. On Nov'embevr 30, ~2010, the Jarakis filed an amended
motif)'rll for relief frorﬁ the defaﬁlt ju;ignieﬁt. Omar J a}raki attached an affidavit and a copy

of a letter dated March 24,2010, which hé assérted served as his fofmgl".rgsponse to ~the
‘cqmpléint. Halla Jaraki also attached ah affidavit és welll as the legtef of March 24,2010,
signed"b.y both Omar and Haila Jaraki. The basis fbr the motion was “the g.rounds'fi '
) énumerated in S.C'.R.C.P:' 60(b)(1), inclﬁding @istake, inadvertence, surprise, or
-excusable neglect.” (R.p.17).

On May 2, 2011, Doe filed a memorandum iri oI;po,sit‘i'on to the Jarakis’ motion.
Dc;e"édntended her cgunsel never recetved the letters the Jarakis asserted they sent to
counsel in March 2010. Doe also asserted the Jarakis did not"e\./_en aéseﬁ or prove the
existence of a méritorious defeﬁse to‘the claims. (R.p.154). |

The court held a hearing on May 21,2012, on the motion and ruled the Jarakis
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failed to estabiish “eXcusable negleet ” for not answerlng the complamt (R.p. 128 1. 4 6;
p-129,11. 2-7). That same date the court entered a Form 4 order denymg the motion to be “ .'. ,‘
relieved from default Judgment (R p. 1) |

| | On June 28 2012, the J arakls Jomtly filed and served a tlmely notlce of appeal

' from the May 21 2012 order



ARGUMENTS
The decision whether to set aside an entry of default or a default judgment lies
solely within the sound dlscretlon of the trial court Richardsonv. P.V.,-Inc., 383 S. C
- 610, 682 S.E.2d 263 (2009). The trial court’s de01510n will not be disturbed on appeal

- absent a clear showing of an abuse of that diScr_eﬁon. Id

L THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN REFUSING TO SET
ASIDE APPELLANTS’ MOTION TO BE RELIEVED FROM DEFAULT JUDGMENT

Appellants contend the trial court erred and abused its discretion in ruling that the
~ letters they purportedly sent requesting additional information about Doe’s identity did
not constitute an answer pursuant to Rule 7, SCRCP, or amounted to efforts to “otherwise ..

defend” under Rule 55, SCRCP. This Court should not be persuaded by these arguments.

A, - THE LETTERS Dip NOT SATISFY RULE 7 SCRCP
~ Rule 7, SCRCP, pr0V1des

(a) Pleadmgs There shall be a complalnt and an answer; and a
reply to a counterclaim denominated as such; an answer to a cross-claim, if
the answer contains a cross-claim; a third-party complaint, if a person who
was not an original party is summoned under Rule 14, and there shall be a
third-party answer, if a third-party complaint is served. No other pléadings
shall be allowed, except that the court may order a reply to an answer or a
third-party answer; and there may be a reply to afﬁrmatlve defenses as
provided in Rule 8(c).

The Jarakis contend that each of the letters they purportedly filed and sent to Doe’s
counsel were a sufficient writing to constitute an answer for purposes of Rule 7. (App. Br.

p. 10). This Court should reject this argument.
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At the outset this issue is not preserved for appeal. The only ruling the trial court
made in support of the denial of the motion was “I’m going to find that doesn’t rise to -
excusable neglect.” (R.p.128, 1. 4-5; see also p.129, 11. 2-7). The Jarakis did not move

: pursuant to Rule 52, SCRCP, or Rule 59, SCRCP, for the court to address their argument
that the letters met the requirements of the Rules of Civil Procedure to constitute an
“answer.” See, e.g., McMaster v. Columbia Bd of Zoning Appeals, 395 S.C. 499, 504 n. .
: '3v, 719 S.E.2d 660, 662 n. 3 (2011) (trial judge’s general ruling insufficient to pr"'es].erve é a
specific issue for appellate review; where a-trial judge does not explicitly rule on an
argument raised and no Rule 59(¢), SCRCP, motion was filed, an appellate court may not
address the issue).

Assumrng the Court ﬁnds the i 1ssue properly preserved the Court should stlll
affirm. Frrst the letters are not in the proper form required by the South Carohna Rules of
- Civil Procedure. Rule 8(b), SCRCP, requires facts asserted in defensés to speciﬁcally

meet each auermerit in a complaint. Any a__fﬁrrnative defenses rnust be s'eparately set foith
as well. Rule 8(c), SCRCP. Rule 10 provides that every pleading be captioned and that all
| averments of fact in a defense made in separate numbered,paragraphs. Rules 10(a), (b),
SCRCP. As this Court stated recently:
Fundamentally, an answer is “[t]he response of a defendant to the

plalntlff s complaint, denying in part or in whole the allegations made by

the plaintiff.” Black’s Law Dictionary 91 (6th ed. 1991). In form, an

‘answer “shall state in short and plain terms the facts constituting his

defenses to each cause of action asserted and shall admit or deny the

averments upon which the adverse party relies.” Rule 8(b), SCRCP.

Furthermore, each denial “shall fairly meet the substance of the averments

" denied.” Id. Where the defendant “is without knowledge or information
- sufficient to form a belief as to the truth of an averment, he shall so state
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and this ﬁas the effect of a .denial.” Id. As with all pleadinés, an answer

“shall be so construed as to do substantial justice to all parties.” Rule 8(f),

SCRCP.

Hillv. Dotts, 345 S.C. 304, 368, 547 S.E.2d 894, 896 (Ct. App. 2001). The Jarakis’ letters
do not fairly meet the substancev of th¢ averments in the complaint. In form, the létters do
not satisfy th¢' SCRCP.:

Ne?;f, .e\v/.en if the Court overlqoks the uﬁer' lack of compliance with the rules
governing form, th¢ substance of the lettef; fails to constitute an answer. IA Hill, this |
Couﬁ found tﬁat a letter sent by the pro se defendant did not “mention or deny any of thé "
'4 fqurteeﬁ 'speciﬁc alle‘ga}ions of negligehce and recklessness set forth in Hill’s complaint.”

Id The Couxlt held the trial court pfoperly re;fused to conéider ;[hé letter a denial, eifher ' .
speéiﬁC"or general, to the complaint. Likewise, the trial court in this casé pfopeﬂy refused
ltorconsi.der the Jarakis’ letters to be denials.

-‘T he Note to Rule 7(5)'in'diéé£e§ the laciloptionlof Rule 7(a) did ﬁot mark arelevant - -
‘ ‘che.lnée'i‘n ‘S£ate practice:' ‘ | o

_ Note:
This Rule 7(a) is identical to the Federal R;le, aﬂd thcei.pricﬁvi‘sions
of Code §§ 15-13-10, 15-13-210, 15-13-310 and 15-13-610. There is no
o 'ch?.nge to Stat¢ practice? except the references to third-party pleadings.
Even uhde‘r‘prior practice an answer was required toA“contain a denial of each material
allegatiori of the complaint controverted by the defendant and a statement of any new
_ matter constituting a‘defense.” DM Co., Inc. v. Nycoil Co., 27’3 S.C. 496, 257 S.E.2d 499

© (1979) (holding judg‘mént by default precluded under.S.C. Codé Ann, § 15-13-310 where

oral response to pieadings, which did not comply with stricturés of circuit coutt rules, at a
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rule to show cause hearing was sufficient to comply with substantive requirefﬁen"t of the
rules | givén plaintiff had actual notice of both the existence and contents of ‘defe’ﬁdant’s
response to plainﬁff’s Comblaint; defendant’s testimony under oath controverted each
matérial éllegation of the complaint and‘mad.e a statement of new matter constitutiﬁg an
éfﬁrmative defense). Here, even if the letters could be coristrued Eo be responsive,‘ there is
- n(')th_ing- in them to contr;)vert any allegations of the compiairit 0r¥faise any matter |
' cénstituting aﬁ affirmative defens'e'_. They do not, in substance, qrﬁouﬁt to answers to the
| c"orﬁbiéﬁtt |
Courts in other jurisdiction have consistently held that a letter that dbes not meet
the fo@ ,& éubétance ofa resi)onsive pleading does not constitﬁte an “answer” so as to
| ia{,/ert‘a.nu entry of ‘default. Compare Spfé}t v. Brant Frederic’k’soh? Op No‘.. 3‘85'7.9‘(Ohi0 Ct.
l' App. filed April 26, 1979) (1979 WL 210050) (holding letter by défendant filed with
clerk of .court and second lg:'tter sent.to plaintiffs counsel asserting:,“dé‘nial of res’béﬁs@bility
for plaintiffs damages did not constitute an “answer” under Oﬁié Ruleg of Civil |
Procéduré becausp (a) letter did not meet form requiremeﬁté;of Rule 10;. (b) the leitfter ,c‘lid '
not constitute a “generalde.nigl”. under Rule 8(B); (c) thére was no proof (;f 'ser‘v.iée |
rrequi‘rﬂ‘ed by Rule 5(D) with Béswotth V. Cobney, 156 Ga.App. A274, 277,274 S.E.2d.604,
606 (Ga. Ct. App. 1980), cert. denied 2/3/81 (holding defendant’s “motion to dismissiand
.‘producé a de'ed,”"ndemorar'ldum in support of the.métion, and afﬁdavits did not constitute
an “answer” withinv the méaning of Georgia Civil Practice Act; Code permits a complaint,
an answer, a third-party complaint anci answer, a repl}'f to:a c’ou’ntérclaim., and an answer

- to a cross-claim, and “these documents and these documents alone constitute the
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pleadings”; court noted there v;las no language in the documents that could reasonably be
construed as a general denial of the averments of the complaint not any epeeiﬁc denial of
the principal allegations of the separate paragraphs of the complaint except as to | |
jurisdiction) and Everest-Reinsurance Co. v. Kerr, 253 S.W.3d 100 (Mo. Ct. App. 200.8/)/
(ﬁrrdirrg letter sufficient to eonstitute answer where lt referenced proper case number,
reflected the “subject” to be “Answer to Petitierl,” stated it was in response td ,the |
summons, was signed l)y defendant,',rzvas ﬁle-‘stampedeith the elerl< within tlrirty days of -
serviee, and stated petition .corltained‘many false statements and aceusations” and that'~
defendant’s “plea .in this matter is NOT GUILTY” further deferldant provided specific
~ denials to majority of allegatlons at default hearlng and asked for permlssron to amend
~ answe'r if letter deemed 1nsufﬁcrent). |
~ The letters in this ease fall far short of the,-_mark 'from_let{ters that c‘ourts‘ ha\le
accepted as r'espo'n,sive pleadings. The letters 'do r'rot supply any .deni’al of liability, ner do
they fairly meet the averments in the complairrt. The specific allegatiorrs of the c'omplairrt
were the subject of a report to the medrcal board in the Sprlng of 2008, as noted in the
Jarakis’ brref (App Br. p. 6). The Jarakis’ protestatlons that they did not know who Doe
was are hollow. .
Furthermore, Dr.’ Omar Jaraki is no stranger to the litigation process. (R.p.127, 1l.
6-14). See In re: Omar.JARAKI, Debtor, Case No. (l4—09l 82—W (U.S. Bnkrcy Ct., D.S.C.
2006) (2006 WL 26121 §8) (permitting Bankmptcy trustee to settle litigation Dr.J aral<i
brought in Horry County entitled “Omar Jaraki, M.D. vs. Len Villacres and Medtrenlc,

Inc.,” Case No. 04-CP-27-3103, over Dr. Jaraki’s objection); Jaraki . Quinlan, Case
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No. VA933406 (Mass. Super. filed 6/30/94) (1994 WL 879877) (Dr. Jaraki sued a

_ number of defendants, ‘including “John Doe” defendants, for various causes of action);
‘Jaraki v. Cardiology Associates of No?tlizéast At‘kansaé, l’.A., 75 Atk. App: 198, 55

- S.W.3d 7;9 (2001) (Dr. Jaral<i was sued fof purpqrtedly violating a nonfcpmpete clause

in his employment contract). He is intimately farniliar with both the civll and criminal

justice systems in South Carolina as well as other states. This Ceutt.should take judicial

notice of the matters in which Dr. Jaraki has been a litigant Whicl1 are of public record.

Rule 201, SCRE. Cf Sloan v. Greenville County, 380 S.C. 528,’ 670 S.E.2d 663 (Ct. App.

2009) (tlllS Court took judicial notice of its own docket). It isvnot disputable that Horry

County’s Public Index lists several‘matters in yvhich Dr J araki‘ is a litigant. See Jaraki v.

Medtromc Inc., 2004- CP 26-03103 (currently under Rule 40(j),SCRCP, dlsmlssal)

' Wzllzs v. Jaraki, 2004 CP-26- 04504 (uncontested default) Jaraki v. thte 2004-CP- 26- -

00543 (dismissed by summary Judgment); quqki V. White, 2()04-CP-26-04462. See |

http://wvyw.herrvcounty.brg/sCJDW.EB/publieindeX/PISe'arch.aspx‘?CourtTvpe=G Thls -

Court may take notice of the ex1stence of those matters See Hemzngway V. Small 284
S.C. 42, 324 S E.2d 335 (Ct App 1984) (or1g1nal Jud1c1al not1ce of. adjud1cat1ve ﬁndmgs
at the appellate level should be limited to mattets which are 1ndlsputable).

Even so, lack of familiarity with legal proceedings is unacceptable and the court
will not hold a layman to any lesser standard than is applied to an attorney. Hill v. Dotts
(citing Goodson v. Arrt. Bahkers Ins. Co.,295S.C. 4»00, 403, 368 S.E.2d 687, 689 (Ct.
App.1988)). Here, the Jarakis, who are both educated persons familiar with the judicial

process, expect the Court to hold them to a lesser standard because they contend they did
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not understand the pleadings. Dr. Jaraki was wéll aware of who “Jane RM Doe” is,
having pled guilty in May 2010 to criminal charges arising from his assaults on several

women, including Doe, (see http://www.carolinalive.com/news/story.aspx?id=462100)

-and further having responded 'Fo a complaint before the medical board Der made in 20Q8.
Accordingly, this Court should reject the Jarakis’ argument that the-letters they

| claim they ﬁled a}nd4ma'i,led }to‘ Doe’s counsel constitute an “answer” under Rui‘é '.7,

: V‘SCRCP. The Court should affirm the trial court’s denial of the Jaraki;’ motion té be

‘relieved from default judgment.

B.  THE LETTERS DID NOT SATISFY RULE 55, SCRCP -
Rule 55, SCRCP, provides:
 (a) Entry. When a party agaiﬁst whom a judgment for affirmative

relief is sought has failed to plead or otherwise défend as provided by

these rules and that fact is made to appear by affidavit or otherwise, the

clerk shall enter his default upon the calendar (file book).
(Emphasis added). Tie Jarakis submit that their letters “was an atfempt to ‘otherwise
* defend’ the actiori’f for purposes of Rule 55(a). This argument should not be pérsuasive.
This issue is likewise not preserved for appeal. As noted above, the only ruling the
. trial court made in support of the denial of the motion was “I’m going to find that doesn’t .
rise to excusable neglect.” (R.p.128, 11. 4-5; see also p.129, 11. 2-7). The Jarakis did not
move pursuant to Rule 52, SCRCP, or Rule 59, SCRCP, for the cduft to address their

argument that the letters met the requirements of the Rules of Civil Procedure to

constitute a “pleading” or that they “otherwise defended” the complaint. See, e.g.,
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McMaster v. Columbia Bd. of Zoning Appeals, 395 S.C. 499, 504 n. 3, 719 S.E.2d 660,
662 n. 3 (2011) (trial judge’s general ruling insufficient to preserve a specific issue fqr
| appellate review; where a trial judge does not expiicitly rule on an argument raised and no
Rule 59(e), vSCR'CP, motion was filed, an appellate court‘may not address the issue).
Assuming the Court ﬁnd§ ‘the issue properly preserved, the Court should still
'. afﬁrm. The Jarakis’ céﬁtend their letters constitute an attack that would prevent default l
wi‘thout presently ‘pleading to the merits of the complaint. (App. Br.‘p. 1 1).‘The)vf4conténd
the letters deny “they had treated any such patient as ‘Jane RM Doe’ and thus necessarily
d'efrﬁes the whole of the allegations made agéinst them in Regpondént’s cofnpléint.” (App.
Br. p- 12). Thesé arguments éhouid not be persuasive.
Sou;th Carolina’s version of Rule 55(a) is drawﬁ from Federal Rule.55. Rule 55,
SCRCP, Notes.'So‘rﬁe:fédegal courts have explained that under the federal rules, the
' wofrdg ‘;otherwise defeﬁd” ﬁnder Rulé 55 refers to “attacks on the service, or motions to -
dismiss, or for be.ﬁ;:; particulars, anci the like, wh'ich may pfevent ‘defaultl without
préSénﬁy pleading to the'incrits.” Bass v. Hoa’glani 172 F.2d 205, 210 (5th Cir.‘194»9)
(“The \;vords ‘othémiée defend’ refer to attacks on the service, or motions to dismi-ss,‘ or
for better i)artiqulars, and the like, which may prevent default‘ \.zvithout presently pieading
- to thc.merits.”);Olsen v. International Sﬁpply Co., i7 Alaska 643, 22 F.R.D. 221 (D.C.
Alaska 1958) (same, following Bass). See also 5 C. Wright & A. Miller, Federal Practice
and Prpcedure § 2682 (1990) (“The woras ‘otherwise defend’ refer to the interpositioh of
-various- challenges to su'ch maﬁers as servic?:, venue, and the sufﬁciency of the prior

pleading, any of which might prevent a default if pursued in the absenée of a responsive

-12-



- pleading.”). One state court has indicated the language envisions a pre-answer motion in
: lieu of an answer as permltted by Rule 12'(b). See Harrzson V. Mzsszsszppz Bar 637 So 2d |
| 204 (MISS 1994) (holdmg the words “otherw1se defend” in M1ss1ss1pp1 S version of Rule
| 55(a) env151ons a motlon under Rule 12(b)) Accord chkstrom v. Ebert 101 F.R. D 26
' (D C Wis 1984) (mot1ons challenging a complalnt for failure to state a cla1m upon |
which rehef can be granted fall squarely w1th1n the arnblt of the phrase Mothe‘rwlse v
| ”-defend”) szth V. C]R ,91°T. C No 66 91 T. C 1049 (1988) (phrase “otherw1se -
defend” as used in Rule 55 refers to defenses and obj ectlons available to a. defendant by
“motron pr10r to ﬁhng an answer) Thus even under this v1ew a pre answer‘motlon
o pursuant to Rule 12 SCRCP 1s requlred to fall w1th1n the amblt of the “otherw1se

. defend language of Rule 55(a)

: However the maj ority of federal Jurisdlctlons have held the words ‘or otherwise

NN

ot

- of “failure to prosecutel on the plaintiff’ S 51de See, e.g., Au Bon Pam Corp v. Artect -
“'Inc 653 F. 2d 61 (2d C1r 1981) (the court found that a defendant S nonappearance ata
deposrtion dismlssal of counsel vague and unresponsive answers to 1nterrogator1es and . -
| ‘ i failure to appear‘at trial ‘were sufﬁefent to. support a ﬁndlng that he had “falled to plead or
otherw1se defend” under Rule 55) See also Czty of New Yorkv. Mzckalzs Pawn Shop, ,

' .LLC 645 F. 3d 114 (2nd Cir. 201 1) (notrng the view espoused in Bass v. Hoagland has
not “found favor ina maj or1ty of our sister c1rcu1ts ) One of those 51ster crrcurts” is the
-Fourth Circult See Home Port Rentals Inc. v. Ruben 957 F.2d 126 (4th Cir 1992) (m

case arising out of South Carohna, Fou'rth Circuit affirmed ﬁndlng of default under Rule '

Lo3-

defend refers to proceedings after a defendant has answered and is v1ewed as the reverse . L



'55 where defendants had filed responsive pleadings but failed to cooper_ate in discot/ery,
refused to submit to depositions and failed to participate in the defense of the suit).’
Here, the Jarakls farled to plead under Rule 7, SCRCP as discussed in the
-~ previous sect1on of this Br1ef They also d1d not * ‘otherwise defend” within e1ther
‘ 1nterpretat1on of that lan’guage in Rule.'55(al. They filed no pre-answer motion’ pursuant to” 7
Rule 12, and the1r letters do not constitute an attempt to * otherwrse defend” as that phrase_
| has been, rnterpreted..._; '
| ‘Accordin‘gly', theCou"rt should afﬁrm 'the trial,cour_t’s denial' of 'the Jarakis’ motlon :

10 set aside default judgment.” L

II, THE APPELLANTS DID Not DEMONSTRATE SUFFICIENT GROUNDS TO-
' WARRANT RELIEF FROM DEFAULT J UDGMENT L

| The trial court made one rul1ng below “I m go.mg to ﬁnd that doesn 't rise to " A
, - 'excusable neglect ? (R p 128 ll 4 5; see also p 129 ll 2 7) On appeal the Jarak1s
‘prov1de the followrng statement of the 1ssue on appeal
D1d the tr1al court commrt error.and ahuse its d1scret10n when 1t ruled that
.the appellants had failed to establish good cause to be rel1eved from -
default Judgment pursuant to S.C.R.C.P. 607
“ | (App Br. p. 4) (emphas1s added) The Jarak1s state the issue in that fashron further in the- i
brref (App. Br. p. 12). ThlS is an mcorrect statement of the law
The standard for grantlng rel1ef from an entry of default is good cause” under ° i

Rule 55(c) SCRCP whrle the standard is'more rlgorous for grantmg rehef from a default )

Judgment under Rule 60(b) SCRCP. Sundown Operatzng Co,, Inc. V. Intedge Indus Inc .
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383 S.C. 60l, 681 S'E.2d 885 (2009).‘ Relief from default Judgment under‘ Rule 60(b),
SCRCP, “requires a more particularized showing of mistake, inadvertence, excusable
neglect, surprise, newly discovered evidence, fraud, misrepresentation, or ‘other
misconduct of an adverse party.”” Id. (quoting Rule 60(b), SCRCP). ‘

* In this case, there is no challenge to the trial court’s ﬁnding of a lack of
“excusable neglect.” Thus, it is the law of this case that the-J arakis failed to establish B
“excusable neglect so as to warrant relief under l{ule 60. See State v. Fripp, 396 S.C.

434, 721'S.E.2d 465 (Ct App. 2012) (appellant s failure to challenge the trial court ]

ruling in the appellate brief renders the unchallenged ruling the law of the case).
o Even so, the J arakis fa1led to present or argue any particularized showrng of -

) “ mistake, 1nadvertence excusable neglect, surprise newly discovered ev1dence fraud
misrepresentation or other misconduct by Doe. They also failed to vestablish\th_ey had‘ |
some dirninished capacity to justify relief under ‘Rule 60. See ITC ,Commercial Fi undjng,
LICv. Crovar, 393 S.C. 487,713 S.E2d 335 (Ct. App. 2011) (discussing Sundown and
.afﬁrming the failure,to set aside default judgment under Riile 60). Accordingly, the trial
court’s ruling is correct.

' The Jarakis contend that under the privacy constraints of the Health Insurance _
Portability and Accountability Act of 1996 (HIPAA), they needed the additional
information before filing a fornral response to the complaint. (App. Br: pp. 13-14). The
short answer to this is that the Jarakis did not make this argument to the trial court, nor
did the trial court rule upon 1t E &> RFT Management Co., L.L. C. v.. .T insley & Adams

L.L.P.,399S.C.322,337n.7,732 S.E.2d 166, 174 n. 7 (2012) (arguments not made at
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the time of trial court’s rulirig are not properly reviewable on appeal).

Further, the Jarakis coﬁld have (1) moved to dismiss pursuant to Rule 12(b)(6),
SCRCP; (2) moved for a more déﬁnite statement pursuant t-o Rule 12(e),~ SCRCP (“[i]fa
pleading to which a responsive pleading i's permitted is so vague or ambiguous that a
party cannot reasonably be required lto frame a responsive pleading, he may move for a
more definite statement before interposing his responsive pleading”)'; or (3) answered the .-
compléint with a gene'ral-denial and averments that fairly met the allegations. The Jarakis
did none of tHese things. Instead, they simply played a game of cat and mouse, asserting
they did not know any “Jane RM Doe” and that they required additional information

- before answe?ing. As noted above, br. J araki.himself had been a plaintiff in a case in |
- which he éued “doe” defen'dgnts.
' . Appellants were not confused about who “Jane RM Doe” was. As they admit in
their brief, Doe filed a report of Dr. Jaraki’s behavior in the Spring of 2008. (App. Br. p.

' 6). Dr. Jaraki was also criminally charged because of his behavibr, and ultimately pled

guilty in May 2010. (see http://www.carolinalive.com/news/story.aspx?id=462100)

This Court should réj ect the Jarakis’ argument that they established “good cause”
to justify setting aside the default judgment, and should affirm the trial court’s ruling. -
IIL. - THis COURT SHOULD AFFIRM ON THE GROUND THAT APPELLANTS HAVE NOT

DEMONSTRATED THE EXISTENCE OF A MERITORIOUS DEFENSE TO

RESPONDENT’S CLAIMS -

. The Court should affirm the trial court’s ruling for the additional reason that the

Jarakis have failed to establish the existence of a meritorious defense sufficient to justify -

! The Jarakis’ counsel admitted as much at the motion heariﬁg. iR.p.124, 11. 1-4).
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relief under Rule 60, SCRCP.
A meritorious defense is necessary in order for a judgment to be set aside under
Rule 60(b), SCRCP. MeCZurg v. Deaton, 395 S.C. 85,716 S.E.2d 887 (2011). A
meritorious defense is more than merely a faetor to eonsider under certain Rule 60(b)
grounds for setting aside default judgments ITC Commereial Fi unding, LiC v Crerar, .
393 S.C. 487 713 S.E.2d 335 (Ct. App. 2011). To establish a merltorlous defense, the
arty does not have to -show he would preva11 on the merits; rather | a meritorious defense
" need be only one which is vx'lorthy ot‘ a hem1né or judicial inquiry because tt Taises a
question of law deserving df some investigation and discussion ora reai cdontrOVers‘_y as:"to
real facts arising from conﬂteting or doubtful evidence. Wiltiams v. Watkins, 3 84 S.C.
'; | 319, 68 1 S.E.2d 914 (Ct. App, 2009). The party seeking to set aside the judgrnent has the
burden of presenting evidence proving the facts essent1a1 to entitle h1m to relief. McClurg ‘
V. Deaton at 575, 671 S.E.2d at 94. Accord Rodrzguez V. Gutzerrez 391 S. C 323 705- |
S.E.2d 94 (Ct. App. 2011) (movant ina Rule 60(b) motion has the burden of presentrn'g
eVidence proving the facts essentia'l‘to entitle him to relief).
The Jarakis baldlytll state “The appellants deny fully the Respondent's[’] allegations.
Thus, there is a meritorious defense.” (App.“Br. p. 14). This is their onty argument on this
point. The Jarakis did not offer evidence or otherwise prove facts essenti_al to their |
claimed entitlement to relief, either below or on appeal. This alone is fatal.to therelietj
they seek.
- Accordingly, the Codrt shouldafﬁrrn the trial court’s denial of the J arakis’ motion

" for relief pursuant to Rule 60.
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CONCLUSION

For the reasons stated the Court should affirm the trial court’s ruling.
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