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STATE OF SOUTH CAROLINA ) 

COUNTY OF RICHLAND 
) 
) 
) 
) 

Southern Glass & Plastics Company, ) 
Inc., . ) 

Plaintiff, 
vs. 

USAA Casualty Insurance 
Company, USAA General 
Indemnity Company-and USAA 
United Services Automo bile, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

----------) 

IN TIlE COURT OF COlvfMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUlT 

Case Nos.: 2009-CP-40-7413 

ORDER 

This came before the Court on March 11, 2011 by way of Defendants' Appeal of the 

Order of the Honorable W.H. Womble, Jr. granting Judgment to Southem Glass & Plastics 

Company, Inc. After careful consideration of the· record in this case, and the submissions of 

counsel, this Court affirms the Magistrate's Court Order dated September 17,2009. 

AND IT IS SO ORDERED. 

June I c./ , 2011 
Columbia, South Carolina 

G. Thomas Cooper, Jr. 
Presiding Judge, Fifth Jud. 

SCANNED 



.. 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF RICHLAND ) 
) 

Southern Glass & Plastics Company, Inc., ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

USAA Casualty Insurance Company, USAA) 
General Indemnity Company and USAA ) 
United Services Automobile, ) 

) 
Defendant(s). ) 

----------::------'- ) 

IN THE COURT OF CO:tvllvlON PLEAS 

FIFTH JUDICIAL CIRCUIT 

CIA No.: 2009-CP-40-7413 

This matter comes before the Court by way of Defendant(s)' USAA Casualty Insurance 

Company, USAA General Indemnity Company, and USAA United Services Automobile Motion 

to Reconsider pursuant to Ru1es 59 SCRCP. Specifically, the Defendant(s) ask this Court 'to 

reconsider its Order of June 14,2011 affirming the judgment of the Magistrate for the Plaintiff. 

After careful consideration of the record in this case and the submissions of the parties, 

this Court is unable to discover any material fact or principle of law that either has been 

overlooked or disregarded and further finds no enor of law or facts not appropriately 

considered. I Accordingly, this Court hereby D~NIES Applicant's Motion pursuant to Rules 59( e) 

SCRCP to reconsider this Court's Order fIled June 14, 201 L Pursuant to Rule 59(f), the Court is 

of the opinion that oral ru:gument is not necessary. .R E eEl 'I ED 
AND IT IS SO ORDERED. NOV 0 9 2011 

Oe,(:)~ 15 ,2011 

Columbia, South Carolina G. Thomas Coope~ ~ 
Judge, Fifth Judicial Circuit 

I Alihough not the basis for this Court's decision, the Court also notes that a copy ofthe Defendants' Motion to 
Reconsider was not provided to the COUlt and thus does not comply with Rule 59(g) SCRCP. 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLA1\1l 

2009CV 401101259 
Cl VIL CASE NUMBER 

) 
) 
) 
) 
) 
) 

IN THE MAGISTRA TE.tS COURT 

SuutherQ Ghu~ & Plastics 
CQmp'Iny Inc 
T819 TDylor Street 
Columbia, SC 29201 
(803) 771-7S"m 

Pl.;AINTlFF(S}--

Vs 

---,-- -- --

USA A Casualty USA A Cenetai USA A ONlTED 
Imllr1lllte CDlllpany Indemnity Company SERVICES 

A.UTOMOBILE 
ASSOCIATION 

9S00 Frederick$burg 9800 Fr~ericltsburg 98{lO Fredericksbnrg 
Rd Rd. Rd 
San Alltonio, TX San Anlonio, TX Sao Antooio, TX 
78ZSBOOlt 78288 7825-8 

OEFENDANT(5) 

JUDGMENT 

--l 

The issues in this action "''ere tried in the RICHLAND County Magh;lrale's Court on September 17,2009 at 

which time a Judg,nent for the Plaintiff. Southern Class & Plastics Company [ne., was rendered in the 

amount of $7;500.00. 

IT IS THEREFORE ORDERED that the PlaintiITrecover from the Defendant(s): 
I
L

_ . 

USA A Casualty Insurance Company 
USA A General Indemnity Company 
USA A UNITED SERVICES AUTOMOBILE ASSOCIATION 

~ ... 

lhe total arrfol.ffil of 57,580.00 which includes other relief, if any, as 51flted below. 
~j 

CourfEos1s ( Filing fees 80.00 
N 
(1:' 
CD 
<.0 

~ OCr 1 a laOg 

W:ryerly Magistrate 
2712 Middleburg Dr., Suite 106 
Columbia, SC 29204 
Phone: (~J) 576-2590 ~'a:"(: (803) 576-Z599 

Mv6 

0901119c8566edSb 

runGE 

USM Cllnfid€ntlal ) 
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S'tATE OF SOUTH CA __ uLINA 

COUNTY OF ruCHLAND 

Southern Glass & Plastics 
Company Inc. 
1819 Taylor Street . 
Columbia, SC 29201 
(~Q3) 7~1-7878 

PLAINTIFF(S) 

Ys 

USA A Casualty USA A GENERAL 
Insurance Company INDEMMITY 

COMPANY 

9800 Fredericksburg 9800 Fredericksburg 
Rd Rd. 
San AntoniO, TX San Antonio, TX 
78288000 78Z88 

DEFENDANT(S) 

) 2009(.,011011259 
) CIVIL CASE NUMBER 
) 
) IN THE MAGISTRATE'S COURT 
) 
) SUMMONS 

U'SAA UNITED 
SERVICES 
AUTOMOBILE 
ASSOCIA nON 
9800 Fredericksburg 
Rd . 
San Antonio, TX . 
78288 

TO THE DEFENDANT(S) NAMED ABOV€: 
, 

. I 

i 

YOU ARE SUMMONED and required to Answer tbe allegations and present any appropriate I 

Counterclaims/Crossclaims to the attached ComplaintiCounterclaim within THIR TV days fro~ the first 

day after receipt of this Summons. Yol,lI' Answer must be received by the: ; 

RICHLAND Countr 
Waverly Magistrate 
2712 Middleburg Dr.~ Suite 106 
Columbia,·SC 29204 
Phone: (803) 576-2590 Fa:t: (803) S76~2599 

, 

If you fail to Answer within the prescribed time.) a Judgment by Default will be rendered agamst;you fot 
• • I ~: 

the amount or other remedy requested in the attached Complaint, plus interest and costs, !fyou i:lesire ~ . , . 
: I 

j.ury trial, you must request one within five (5) days before the date of trial. If no jury trial if time1r 

requested, the matter will be heard and decided by the Judge, ' ;' 

Given under my hand: 

JUDGE 

READ A.TTACHED INSTRUCTIONS CAREFULLY 

MV38 

, , 
! 
l 
I 
i 
I 
I 
I 4 

0ptP28L808I6 01 8tp818S008 012 
~NJ-NOI93~-3N ~d 91:60 8002 t2 A~W 

L0/80'd 



:COUNT¥ OF RICHLAND 

) 
) 
). 

---- -----eIV ~ASIE NUMBER 

) 
) 
) 

IN THE MAGISTRATE'S COURT! 
I 

COl\1PLAJNT 

(Attach supplement ifnecessary) 

. 3', -::1.,; I believe, because of the above information, that I am entitled to and do request ajudgmentfor; 
'$ . -I'?'?q,o:=f andlorreliefas below requested: : 

including any costs resulting in this action, 
..' . 

. I STAn; UNDER PENALTY OF'PERJlJRY THAT THE ABOVE ST~TED FACTS ARE 
TRIiE.EX~PT THOSE BASED ON MY. BEST INFORMA . N THAT I BIllLIEVE TO BE 
TRUE. 

Signature ofPlaintift1A t' ".".S;&. 

I ' 
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L0/S0"d 

Factual allegations for complaint· 

Southern Glass perfOlmed auto glass replacement services for 67 insureds of 
defendant USAA Insuran~e Company. For each of the replacements 
perfOImed, Southern Glass received from its customer an assignment of the 
insurance proceeds owed to the customer by the defendant. In .each instance,. 
Southern Glass submitted its invoices directly to the defendant 9f 
defendane sthird party administrator. Consistent with the assignment, 
defendant or its third party administrator issued a payment directly to 
South~m Glass. Defendant, however, failed to pay Southern Glass's invoice 
in fulL Defendant's insurance policy obligates it to pay the full amount of 
Southern Glass's invoice and therefore defendant has breached the terms of 
it insurance policy and is indebted to Southern Glass in the amount of 
$7337.07. 

6 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Southern Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurance Company, USAA 
Geneni.l Indemnity Com.pany and USAA 
United Services Automobile, 

Defendants. 

IN THE MAGISTRATE'S COURT 

Civil Action No.: 2009-CV-40-1101259 

ANSWER AND COUNTERCLAIM 

TO: SOUTHERN GLASS & PLASTICS COMPANY, INC. AND ALAN EPLEY, 
. PRESIDENl OF THE PLAINTIFF ABOVE NAMED: 

The Defendants, USAA Casualty Insurance Company, USAA General Indemnity 

Company and USAA United Services Automobile, answering the Plaintiffs Complaint herein, 

would respectfully show li.'1to the Cou..rt that: 

FOR A FIRST DEFENSE 

1. The Defendants deny each and every allegation of the Plaintiffs Complaint not 

hereinafter specifically admitted. 

2. Upon information and belief, the Defendants admit that the Plaintiffperforrned 

automobile glass replacement services for sixty-seven (67) insureds of the Defendants. 

3. In response to the Plaintiffs Complaint, the Defendants state that they lack 

sufficient information to form a belief as to the truth or falsity of the Plaintiff s receipt of 

assignments from· its custom.ers of the insurance proceeds owed to the customer by the 

Defendants and therefore deny the. same and demand strict proof thereof. 

4. In response to the Plaintiffs Complaint, the Defendants state that they lack 

7 



sufficient information to form a belief as to the truth or falsity of the Plaintiffs submittal of 

invoices directly to the Defendants or to the Defendants' third party administrator and therefore 

deny the same and demand strict proof thereof. 

5. In response to the Plain,tiff's Complaint, the Defendants state that they lack 

sufficient information to fOIDl a belief as to the truth or falsity of the Plaintiff's receipt of 

payment directly from the Defendants consistent with the assignment ~d therefore deny the 

same and demand strict proof thereof. 

6. In response to the Plaintiff's Complaint, the Defendants admit only that they paid 

the anlount due on the invoices that was specified by the insurance contract and agreed upon 

before the Plaintiffbegan work on the insureds' vehicles. However, the Defendants deny the 

remaining allegations that they did not pay the full amount of the Plaintiff s invoices. 

7. In response to the Plaintiffs Complaint, the Defendants deny that their insurance 

policy obligates them to pay the full amount ofthe Plaintiff's invoices. 

8. . In response to the Plaintiff's Complaint, the Defendants deny they breached the 

terms ofthe insurance policy. 
, 

9. In response to the Plaintiff's Complaint, the Defendants deny they are indebted to 

the Plaintiff ill the amount of$7337.07. 

FOR A SECOND DEFENSE 

10. The Defendant would show upon information and belief, that the Complaint fails 

to state facts sufficient to constitute a canse of action pursuant to Rule 12(b)(6) of the South 

Carolina Rules of Civil Procedure, and therefore, the Plaintiff's Complaint should be dismissed 

with costs. 

8 



This the 11th day of September, 2009, in Columbia, South Carolina. 

ct, Esquire 
44 6-B Forest Drive 
Post Office Box 6648 
Columbia, SC 29260 
Tel.: (803) 782-4100; Fa:lC: (803) 782-4140 
Attorney for Defendants 

9 



STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Southern Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurance Company, USAA 
General Indemnity Company and USAA 
United Services Automobile, 

Defendants. 

IN THE MAGISTRATE'S COURT 

Civil Action No.: 2009CV401101259 

CERTIFICATE OF SERVICE 

I, the undersigned employee ofthe law offices of Murphy & Grantland, P.A., Attorneys for 

Defendants, do hereby certify that I have served a copy of the foregoing, ANSWER, in connection 

with the above-referenced case by mailing a copy of the same by United States Mail, Celiified Mail 

- Return Receipt, postage prepaid, to the following address( es): 

Southern Glass & Plastics Company, Inc. 
Attn: Alan Epley 
1819 Taylor Street 
Columbia, SC 29201 

Columbia, South Carolina 
September 14, 2009 

10 



STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Southern Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurance Company, USAA 
General Indemnity Company and USAA 
United Services Automobile, 

Defendants. 

IN THE COURT OF COMMON PLEAS 

Civil Action No.: .2009-CV-40-1101259 

NOTICE OF APPEAL AND 
GROUNDS FOR APPEAL 

.. -;' . (j"\ 

USAA Casualty Insurance Company, USAA General Indemnity Companfiiid USbA­
:s: 

United Services Automobile (collectively "USAA") appeals the Ord~r of the Hon~r~b~'e W~. 
-~ U) 

Womble, Jr, granting Judgment to Southern Glass & Plastics Company, Inc. ("Respondent"), on 

September 17, 2009. USAA has not received written notice of entry ofthis order. Pursuant to 

S.C. Code Ann. § 18-7-20 and Rule 74, SCRep, the grounds for appeal are hereinafter 

enumerated. 

BACKGROUND 

In the course of its automobile glass repair and replacement business, Respondent 

perfoffiled automobile glass replacement services for 67 insureds ofUSAA. For each 

replacement perfonned, Respondent received from the insured an assignment of any insurance 

proceeds owed to the insured under his or her automobile insurance policy with USAA. 

Pursuant to these assignments, Respondent submitted invoices to USAA which purportedly were 

not paid in full. Respondent's complaint contained one singular allegation that USAA breached 

the terms of the policy issued by USAA to its insuredS by failing to pay the full amount of 

11 
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Respondent's invoices. On September 16 and 17, 2009, a trial was held before Richland COWlty 

Magistrate W.H. Womble, Jr., who, after hearing the testimony and arguments of both parties, 

ruled in favor of Respondent. This appeal foHows. 

STANDARD OF REVIEW 

s.c. Code Ann. §§ 18-7-140 and -170 give the Circuit Judge sitting in an appellate 

capacity the ability to make a determination in the same manner as Circuit Courts in trials 

without a jury and to reverse a judgment for errors of fact even though the Circuit Judge may not 

have had the opportunity to observe the demeanor of the witnesses. Vacation Time of Rilton 

Head Island, Inc. v. Kiwi Corp., 280 S.C. 232, 312 S.E.2d 20 (1984); see also Redfearn v. 

Douglass, 35 S.C. 569, 15 S.E. 244 (1892) (holding the Circuit Court on appeal can review elTors 

of fact in magistrate's court). 

GROUNDS FOR APPEAL 

I) THE MAGISTRATE ERRED IN RULING IN FAVOR OF RESPONDENT 
WHEN USAA FULLY COMPLIED WITH THE TERMS OF THE 
INSURANCE POLICY. 

USAA fully complied with the terms of its insurance policy and, therefore, the Magistrate 

erred in ruling in favor of Respondent on its claim that USAA breached the policy. Under the 

plain and unambiguous tenns ofthe policy, Respondent is not entitled to the full payment of its 

invoices by USAA. The policy of insurance issued by USAA to its insureds and relied on by 

Respondent pursuant to Respondent's assignments states: 

LIMIT OF LIABILITY 
B .... 

1. Our limit of liability under comprehensive coverage and collision 
coverage is the amollnt necessary to repair the loss based on our estimate 
01' all estimate that we approve, if submitted by you or a third-party. 
Upon request, we will identify at least one facility that is willing and able 
to complete the repair for the amount of the estimate. 

12 



(USAA policy p. 3 of Amendment of Policy Provisions, Defendant's Trial Exhibit #4) (emphasis 

added). 

The cardinal rule of contract interpretation is to ascertain and give legal effect to the 

parties' intentions as determined by the contract language. United Dominion Realty Trust, Inc. v. 

Wal-Mart Stores, Inc., 307 S.C. 102,413 S.E.2d 866 (Ct. App. 1992). Parties to a contract have 

the right to construct their own contract without interference from courts to rewrite or torture the 

meaning ofthe policy to extend coverage. Gambrell v. Travelers Ins. Cos., 280 S.C. 69, 310 

S.E.2d 814 (1983). lfthe contract's language is clear and unambiguous, the language alone 

detennines the contract's force and effect. Schulmeyer v. State Farm'Fire and Cas. Co., 353 S.C. 

491,495,579 S.E.2d 132, 134 (2003). 

The only argument that Respondent made concerning the policy was that the language 

was ambiguous. (9116 Trial Transcript p. 17.) Relying on policy provis'ions that are no longer in 

~ffect.' .Respondent mistakenly argued at trial that the policy was ambiguous and should be 

construed in favor of the insured or, in tlus case, the Respondent as the assignee of the insured. 

Specifically, Respondent argued the policy only refers to "repair" and, therefore, is inapplicable 

to glass "replacement". (9116 Trial Transcript p. 16.) Respondent also argued the policy 

required USAA to pay one hundred percent ofms invoices because the policy states that USAA 

is bound to pay "the amount necessary to repair or replace the damage without deduction for 

depreciation." (9116 Trial Transcript p. 52 (citing USAA Policy p. 20 of26, Defendant's Trial 

Exmbit #4).) 

In response, USAA clarified that the provisions relied upon by Respondent had been 

replaced in their entirety by an amendment to the policy wmch clearly set forth the limit of 

liability as "the amount necessary to repair the loss based on our estimate or an estimate that V·le 

13 



approve," and clearly defined repair as "restoring the damaged property to its pre-loss 

operational safety, function, and appearance ... includ[ing] the replacement of component parts." 

(9/17 Trial Transcript p. 22.) The policy amendment went into effect December 17,2005, and 

predated all of Respondent's invoices. (9/17 Trial Transcript p. 64.) The amendment 

specifically replaced the provisions relied on by Respondent and purposefully resolved any 

ambiguity in the policy. Therefore Respondent's claim that USAA breached its policy is 

completely meritless. 

USAA's policy clearly obligates it to pay the amount necessary to repair the loss based 

on a-predetennined estimate or an estimate approved of by USAA. The amount paid by USAA 

to Respondent reflects the estimated amount approved of by USAA to repair the insureds' 

automobile glass. -Under the plain tenus of the policy, Respondent is entitled to no more than 

what USAA has agreed to pay and has no right to further payment. See Couch on Insurance § 

170.3 ("In the absence of contrary or modifying provisions in a statute, the liability of an insurer 

and the extent of the loss under a policy of automobile liability insurance must be detenuined, 

measured, and limited by the tenus of the contract."). USAA's policy is not ambiguous and 

Respondent, as the assignee under the insureds' policies, is bound to the terms of the insurance 

policy and is not entitled to the insurance proceeds claimed in this action. 

As a final attempt to attack USAA's policy, Respondent argued that USAA never gave an 

"estimate" pursuant to the policy tenus because the price was given to Respondent by an 

individual who was 110t a licensed adjuster. (9116 Trial Transcript p. 19.) This argument is also 

meritless considering no adjuster is required for glass claims. Adjustment of a claim is neither 

required nor necessary when a wmdshield is damaged and needs to be replaced. Therefore, 

USAA did not breach its policy by not providing a licensed adjuster to give the estimate for the 

14 



glass claim. 

Despite the unambiguous terms ofUSAA's policy and the absolute failure of Respondent 

to come up with any evidence that USAA breached its policy, the Magistrate essentially found 

that the policy did not control. Ignoring the entire basis of the lawsuit and failing to respond to 

the one and only claim asserted by Respondent, the Magistrate found that Respondent was not 

bound to USAA's pre-approved estimated and ruled that Respondent was entitled not only to its 

unpaid balances but also to a percentage of al167 invoices submitted to USAA. (9/17 Trial 

Transcript p. 143.) In fInding the Respondent was owed m(~)[e than $7,500.00, the Magistrate 

completely failed to rely on the insurance policy, the terms of which controlled the transactions 

behveen USAA and Respondent and formed the entire basis of Respondent's complaint. In 

failing to rely on or even make any reference to the contract which controlled the entire case, the 

Magistrate clearly erred and his decision should be reversed. 

ll) . THE MAGISTRATE ERRED IN IGNORING CASE LAW AND FAILING TO 
FIND THAT PLAINTIFF WAS BOUND BY CONTRACT TO USAA'S 
QUOTED PRICE. 

Not only is Respondent bound by the clear and unambiguous terms of the policy, but it is 

also bound by the unilateral contract it entered into when it performed services on the insureds' 

vehicles, The evidence presented at trial showed that Respondent was notifIed ofUSAA's . 

quoted price in two ways before the service was performed on the insureds' vehicles. First, 

Respondent, the insured, and USAA's third-party claims' administrator, Safelite, all participated 

in a phone call in which Safelite obtained the necessary insurance and vehicle information from 

the insured before giving Respondent the pre-approved estimate for the work pursuant to the 

terms of the policy. Second, Safelite, on behalf ofUSAA, faxed a work order to Respondent 

detailing the pre-approved cost of the repair or replacement and specifIcally stating: 

15 



"Perfomlance of services constitutes acceptance of the above price and billing instructions." 

(Work Order, Defendant's Trial Exhibit #1.) 

In support of its argument that Respondent's performance of the services bound it to 

USAA's price, USAA presented a North Carolina Court of Appeals' opinion with nearly 

identical facts. In CIM Insurance Corporation v. Cascade Auto Glass. Inc., 660 S.E.2d 907 (N.C. 

App. 2008), an auto glass repair shop like Respondent brought the exact same claim as 

Respondent when it alleged that the insurance company had breached its policy by failing to pay 

the shop's invoices in full. Like the instant case, the insurance company in ClM handled glass 

claims through its third-party administrator, Safelite Solutions. The insurance company, through 

Safe1ite, communicated the prices it was willing to pay the' glass shop for ~ervices rendered to its 

insureds. As in tbis case, the prices were communicated via telephone when the initial claims 

were made, via work order or confirmation fax after claims were made but before work was 

performed, and via eventual payment of invoices at the quoted rate rather than at the glass shop's 

rate. Id. at 910. The work order in CIM stated the exact same language as the work order sent 

from USAA via Safelite to Respondent: "Performance of services constitutes acceptance of the ' 

above price .... " Id. at 909. Finally, like Respondent, the glass shop in eIM accepted the stated 

price of the insurance company by perfonning the services and cashing the checks it received 

from the insurance company. 

The North Carolina Court of Appeals affirmed sllIlimary judgment for the insurance 

company based on its compliance With the terms of its insurance contract, its payment to the 

glass shop in accordance with unilateral contracts the insurance company entered into with the 

glass shop, and the glass shop's actions in casbing checks sent to it by the insurance company 

which constituted an accord and satisfaction of any potential claim the glass shop might assert. 

16 



rd. Citing the "fundamental concept of contract law that the offeror is the master of his offer," 

the cOUli held that because the glass shop performed the requested repairs or replacements, it 

accepted the terms of the insurance company's offers, forming valid unilateral contracts at the 

insurance company's stated prices. rd. at 910 (citing MacEachern v. Rockwell Int. Corp., 254 

S.E.2d 263 (N.c. App. 1979)). In both CIM and the instant case, the offer stated that acceptance 

was by performance. Because Respondent performed the requested repairs or replacements, it 

accepted the terms ofUSAA's offers, forming valid unilateral contracts at USAA stated prices. 

rd.; see also Small v .. Springs Industries, Inc., 292 S.C. 481, 357 S.E.2d 452 (1987) (holding that 

performance of a specific act constitutes acceptance of the offer when the offer so provides). 

In an attempt to deny that a contract was ever entered into, Respondent cited the case of 

Auto Glass Express, Inc. v. Hanover Ins. Co., 975 A.2d 1266 (Ct. 2009). Unlike the CIM case, 

Respondent's Hanover case presents a completely different set of facts. In Hanover, the 

defendant insurance company issued periodic "pricing letters" to the plaintiff glass shops 

informing the shops of pricing standards and stating: "Bills that are accurate and are not more 

than this pricing structure will be paid promptly as submitted." Hanover, 975 A.2d at 1269. The 

Connecticut court agreed that the pricing letters conveyed to the shops offers that invited 

acceptance through performance. However, the court disagreed that performance of glass 

repairs, without more, constituted acceptance of the terms set forth in the pricing letters. Id. at 

1272. The court found that nothing in the language of the pricing letters suggests that mere 

performance of glass repairs was sufficient to bind the shops to the defendant's prices. Instead, 

the only exchange proposed by the defendant was its promise to pay bills timely in exchange for 

the submission of bills that do not exceed its proposed pricing structure. Id. at 1273. 

Pursuant to the language of the pricing letters in Hanover, the glass shops would only 
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enter unilateral contracts if they submitted invoices that conformed to the defendant's prices. 

See rd. at 1269 ("Bills that are accurate and are not more than this pricing structure will be paid 

promptly as submitted."). In contrast, the \vork orders sent to Respondent by USAA stated that 

"Performance of services constitutes acceptance of the above price." The Hanover case 

interprets completely different language and, therefore, does not apply. 

Despite the unmistakable persuasiveness and applicability of ClM, the Magistrate 

completely disregarded it and ordered a judgment in direct contradiction of the very holding of 

eIM when he ruled that there was no contract between USAA and Respondent. The Magistrate 

failed to base his ruling on any statute or case law, choosing instead to completely misconstrue 

testimony elicited fron'!. USAA's only witness, Amy Palmer - USAA's Auto Claims Staff 

Advisor. During cross-examination of Ms. Palmer, Respondent questioned USAA's legal 

relationslllp with its third-party administrator for glass claims, Safelite. Ms. Palmer verified that 

"USAA contracts with Safelite Solutions to be our third-party administrator for auto glass." 

(9/17 Trial Transcript p. 127.) She testified that USAA does not enter any such contracts with 

glass repair companies in response to Respondent's attempt to characterize USAA as engaging in 

illegal practices. (9117 Trial Transcript p. 128.) The Magistrate then interjected: "Did you just 

tell him that y'a11 do not enter into contracts with glass replacement companies such as himself?" , 

(9/17 Trial Transcript p. 129.) In the context ofUSAA's contract for the administration of glass 

claims with Safelite, Ms. Palmer confirmed that USAA does not enter such contracts with glass 

shops. 

In an apparent complete lack of understanding, the Magistrate took Ms. Palmer's 

response to mean that there was no contract to perfonn services for the quoted price between 

USAA and Respondent. The Magistrate then did nothing short of twisting Ms. Palmer's truthful 
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response to an unrelated question and using it as the b~is of a completely erroneous ruling with 

no foundation in statutory or case law. When ruling in favor of Respondent, the Magistrate 

stated, "I asked her three times. " Did you ever enter a contract with this company or any other 

company other than Safelite and her answer was no .... It was never a contract." (9/17 Trial 

Transcript p. 143.) According to Ms. Palmer's testimony, there was never a contract for 

administration of glass claims. However, she never denied the existence of a contract to perform 

services at the estimated price. Thus, the Magistrate's ruling was based on a complete 

misapplication of Ms. Palmer's testimony. The Magistrate's failure to apply CMI and 

consequent failure to find a valid and binding contract between USAA and Respondent was error 

and should be reversed. 

III) THE MAGISTRATE ERRED IN BASING IDS RULING ON IN ADMISSmLE 
AND IRRELEV Al~T EVIDENCE. 

Not only did the Magistrate err in failing to fmd that USAA did not breach the terms of 

its policy and in failing to find the existence of a valid and binding contract bet\veen Respondent 

and USAA, but he ruso erred in allowing inadmissible and irrelevant evidence. Under Rule 401, 

S.C.R.Evid., '''Relevant evidence' means evidence having any tendency to make the existence of 

any fact that is of conseql).ence to the determination of the action more probable or less probable 

than it would be without the evidence." By admitting evidence wholly irrelevant to the 

allegation of the complaint, the Magistrate erred and his decision should be reversed. 

Any evidence that assists in getting at the truth of the issue is relevant and admissible, 

unless because of some legal rule it is incompetent Toole v. Salter. 249 S.C. 354, 361, 154 

S.E.2d 434, 437 (1967). In determining a dispute concerning the relevancy of proffered 

evidence, the question to be resolved is as to whether there is a logical or rational cormection 

between the fact which is sought to be presented and a matter of fact which has been made an 
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issue in the case. Id. Relevancy is that quality of evidence which renders it properly applicable 

in deteIDlining the truth and falsity of matters in issue between the parties to a suit. All that is 

required to render evidence admissible is that the fact shown thereby legally tends to prove, or 

make more or less probable, some matter in issue, and bear directly or indirectly thereon. Ellison 

v. Simmons, 238 S.c. 364, 120 S.E.2d 209 (1961). 

Although Respondent's sole allegation was the breach of the policy tenns by USAA, 

Respondent was permitted to exhaust the majority of his argument and evidence on issues which 

had absolutely no "tendency to make the existence of any fact that is of consequence to the 

detennination of the action more probable or less probable than it would be without the 

evidence." See Rule 401, S.C.R.Evid. From the outset, it was abundantly clear that 

Respondent's agenda was wholly unrelated to his ill1derlying complaint. Respondent did not 

present any evidence to support his claim that USAA breached the policy. Instead, Respondent 

focused almost entirely on USAA's legal relationship with its third-party administrator, Safelite 

Solutions. At the beginning of trial, Respondent stated: "We believe that there are set ups, if you 

will, sir, that we're not privileged to that have never come out in a court of law as to why an 

insurance company would hire a glass company to take the first notice of loss in glass claims 

with all this conflict of interest." (9116 Trial Transcript p. 13.) It was apparent from the outset 

that Respondent would take as many liberties as the Magistrate would allow in order to air out 

theories that may be pertinent in a valid antitrust suit but had absolutely no bearing all the breach 

of contract claim at hand. 

Despite the fact that all of the Respondent's invoices in question were from 2007 and 

2008, Respondent was allowe4 to introduce evidence of pricing structures from 2005 and to 

argue extensively as to USAA's prior payment practices and current pricing methods .. (9/17 . . 
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Trial Transcript pp. 7-8.) Respondent was also allowed to introduce evidence of a 2006 "Safelite 

Network Participation Agreement" and to argue ad nauseam about USAA's legal relationship 

with its third-party administrator, Safelite Solutions. (9/17 Trial Transcript p. 12.) In an attempt 

to attack USAA's glass claims process in general as opposed to focusing on the tenns of 

USAA's policy, Respondent was permitted ask USAA's witness, Ms. Palmer, completely 

irrelevant questions which were wholly unsupported by any evidence. For example, Respondent 

asked about the use of parts from China, about Safelite's market share in South Carolina, and 

about pricing indexes such as National Auto Glass Specifications. (9/17 Trial Transcript p. 86, 

89.) 

The Magistrate exercised no control over Respondent's examination of Ms. Palmer and at 

one point stated, "[Ms. Palmer] is the queen of safety glass from USAA. He's going to get to ask 

her whatever he wants to about glass." (9/17 Trial Transcript pp. 88-89.) The undersigned 

objected no less than thirteen times on the basis ofrelevance and stated, "This has nothing to do 

with this case or the 67 invoices ... we're way afield of what his case his about against USAA." 

(9/17 Trial Transcript pp. 102-103.) Respondent disagreed and stated, "This all has to do [with] 

how a third-party competitor of ours is controlling things in the industry and has for many 

years." (9/17 Tlial Transcript p. 103.) Respondent apologized to Ms. Palmer and justifie.d . 

himself by stating "we just wanted a lot of information to come out on here on how this whole 

shebang works." (9/17 Trial Transcript p. 132.) 

In lB. Colt Co. v. Robinson, 135 S.E. 312, 313 (S.C. 1926), the South Carolina Supreme 

Court detelwined that the lower court erred in admitting testimony regarding alleged transactions 

between the plaintiff and persons other than the defendant in the case, with reference to the 

plaintiff's methods of dealing with such persons regarding the sale of items similar to that sold ~o 
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the defendant, and to statements alleged to have been made to these persons by agents of the 

plaintiff during such negotiations. This testimony was inadmissible because there was no 

cOlmection or relationship bet\veen these transactions and the transaction alleged to have taken 

place between the plaintiff and the defendant. Similarly, there was no connection between 

testimony and arguments presented by Respondent and the Respondent's breach of contract 

claim. Therefore, the Magistrate erred in allowing the Respondent to go on what the Magistrate 

admitted was a "large fishing expedition." (9/17 Trial Transcript p. l32.) The lack of control 

exercised by the Magistrate in admitting irrelevant evidence and allowing Respondent to "ask 

[Ms. Palmer] whatever he wants to about glass" requires reversal of the case. (9/17 Trial 

Transcript pp. 88-89.) 

IV) THE MAGISTRATE VIOLATED THE CODE OF JUDICIAL CONDUCT 
AND DEPRIVED USAA OF A FAIR TRIAL WHEN HE CONDUCTED AN 
INDEPENDENT INVESTIGATION OF THE FACTS. 

Finally, the Magistrate erred in conducting his O\vn investigation of the facts. Ajudge 

must not independently investigate facts in a case and must consider only the evidence presented. 

Rule 501, SCACR, Code of Jud. Conduct, Canon 3. Magistrates are bound to the Code of 

Judicial Conduct. See ~ Application of the Code of Judicial Conduct ("Anyone, whether or 

not a lawyer, who is an officer of the unified judicial system and who performs judicial 

functions, including an officer such as a magistrate, master-in-equity or special referee, is a judge 

within the meaning of this Code.) Besides admitting to googling statutes and regulations that 

had no bearing on the case, the Magistrate apparently conducted his own investigation into the 

internal structure of Safelite and USAA's relationship with their third-party administrator. (9/17 

Trial Transcript pp. 23, 138.) He asked Ms. Palmer who the Chainnan of the Board is for 

Safelite Auto Glass and when Ms. Palmer did not know the answer, the Magistrate said, "It just 
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so happens that I know the answer. I just wanted to know if you did." (9/17 Trial Transcript p. 

138.) By independently investigating facts outside ofthe evidence presented, the Magistrate 

violated the Code of Judicial Conduct and deprived USA..A. of a fair trial. 

CONCLUSION 

USAA did not breach the temlS of its policy when it paid Respondent's invoices based on 

USAA's estimate or an estimate it approved. Also, by performing the services and aceepting 

payment from USAA, Respondent entered into a unilateral contract to perform services at 

USAA's price. Finally, in conducting his own independent investigation, failing to exercise any 

control over the trial, and in allowing irrelevant testimony and arguments, the Magistrate 

deprived USA.A. of a fair trial. For these reasons, USAA respectfully requests this Court reverse 

the ruling of the Magistrate and find that USAA did not breach the terms of its policy. 

Columbia, South Carolina 
October 15,2009 

Respectfully submitted, 

MURPHY & GRANTLAt"lD, P.A. 

6UftJa~ 
John M. Grantland, Esquire 
Ashley B. Stratton, Esquire 
PO Box 6648 
Columbia, South Carolina 29260 
(803) 782-4100 
Attorneys for the Appellant 
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STATE OF SOUTH CAROLINA 

COlJNTY OF RICHLAND 

Southem Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurimce Company, USAA 
General Indemnity Company and USAA 
United Services Automobile, 

IN THE COURT OF COMMON PLEAS 

Civil Action No.: 2009CV401101259 

CERTIFICATE OF SERVICE 

'-n ~ 
Defendants. 2: ~ ~-') 

,'.:1- a ~~f,: :--j 1-', --:'-) =~ ~ ;,-~ ~: 
-,"""",!" r-r - .... - '-i'-

I, the undersigned employee of the law offices of Murphy & Grant1<ii;t:g; P .A<?,'Attomeys for 
;-:. f;-=. ······n 

;~) "'·,:r !! .: '; 2~' 
Defendants, do hereby certify that I have served a copy of the foregoing, ;NQ,TIC:tg:>F APP~AL 

_'J.. . ... ; 

AND GROUNDS FOR APPEAL, in connection with the above-referenced c~~ by~ling a cbpy 
111 

of the same by United States Mail, Certified Mail - Return Receipt, postage prepaid, to the 

following addressees): 

Southem Glass & Plastics Company, Inc. 
Attn: Alan Epley 
1819 Taylor Street 
Columbia, SC 29201 

Columbia, South Carolina 
October 15, 2009 
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STATE OF SOUTH CAROLINA 

COUNTy OF RICHLAND 

Southern Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurance Company, USAA 
General Inc!.emnity Company and USAA 
United Services Automobile, 

Defendants. 

IN THE COURT OF COMMON PLEAS 

Civil Action No.: 2009-CP-40-07413 

DEFENDANTS' MO~N T~ 
RECONSIDER-\> -

~~, 2: 
~ '-'; r-
:-Of'': I 

........ 

CJ 
rn 

TO: ROBERT L. JACKSON, ATTORNEY FOR THE PLAINTIFF AND TO THE 
ABOVE-NAMED PLAINTIFF: 

YOU WILL PLEASE TAKE NOTICE that the undersigned, as attorneys for the 

Defendants, USAA Casualty Insurance Company, USAA General Indemnity Company and 

USAA United Services Automobile, will move before the presiding judge of the Richland 

County Court of Common Pleas at the Richland County Courthouse at 10:00 a.m. on the tenth 

(lOth) day after service hereof, or as soon thereafter as counsel may conveniently be heard, for'a 

reconsideration of the order affirming the judgment of the Magistrate for Plaintiff. This order 

was filed June 14,2011, and received by counsel for Defendants June 20, 2011. This motion is 

based on the absence of any analysis or basis for the affirming of the judgment when (1) USAA 

fully complied with the terms of the insurance policy; (2) there was a binding unilateral contract 

behveen Plaintiff and USAA; (3) the judgment of the Magistrate was based on inadmissible and 

irrelevant evidence; and (4) the Magistrate violated the Code of Judicial Conduct and deprived 

USAA of a fair trial. 

The motion is supported by the pleadings and the Grounds for Appeal already filed with 
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the Court. 

Columbia, South Carolina 
July 1,2011 

.:";"-".;: .... - .---

Respectfully submitted, 

MURPHY & GRANTLAND, P.A. 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Southern Glass & Plastics Company, Inc., 

Plaintiff, 

vs. 

USAA Casualty Insurance Company, USAA 
General Indemnity Company and USAA 
United Services Automobile, 

Defendants. 

IN THE COURT OF COMJ:I.10N PLEAS 

Civil Action No.: 2009-CP-40-07413 

CERTIFICATE OF SERytgE 
~ = orr. 2: 

G-~ r­
I 

CJ-
0J;~~ 
, 0..: 

~. 

""'0.4' .w 

';'~-" 

L ... ) .' 

o 0) 

rn 
I, the undersigned employee of the law offices of Murphy & Grantland, P.A., Attorneys for 

Defendants, do hereby certify that I have served a copy of the foregoing, Motion to Reconsider, in 

connection with the above-referenced case by mailing a copy of the same by United States Mail, 

postage prepaid, to the following addressees): 

Robert L. Jackson, Esquire 
Jackson & Jackson 
P.O. Box 7065 
1415 Richland Street 
Columbia, SC 29202 

Columbia, South Carolina 
July 1,2011 
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STATE OF SOUTH CAROLINA 
( 

COUNTY OF RICHLAND 

Southern Glass and ) 
Plastics Company, Inc., ) 

) 
Plaintiff, ) 

) 

-vs- ) 
) 

IN THE COURT OF COMMON PLEAS 

TRANSCRIPT OF RECORD 
2009-CP-40-7413 

7 USAA Casualty Insurance 
Company, 
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March 11, 2011 
Defendant. Columbia, South Carolina 

B E FOR E: 

HONORABLE G. THOMAS COOPER, JR., JUDGE 

A P PEAR A N C E S: 

ROBERT L. JACKSON, ESQ. 
Attorney for the Plaintiff 

ASHLEY B. STRATTON, ESQ. 
Attorney for the Defendant 

I 
Margaret A. Woods 
Circuit Court Reporter 
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1 THE COURT: Southern Glass and Plastics vs. USAA 

2 Casualty. Yes, ma'am, you are? 

3 MS. STRATTON: I'm Ashley Stratton on behalf of USA~. 

4 THE COURT: Alright, thank you. Have a seat, I know who 

5 you are, Mr. Jackson. I said-I know who you are. 

6 MR. JACKSON: Yes, sir. Thank you. 

7 THE COURT: You don't need to identify yourself for the 

8 record. 

9 

10 

MR. JACKSON: Okay, sir. 

THE COURT: Your appeal? 

11 MS. STRATTON: Yes, Your Honor. This is an appeal from a 

12 trial before Judge Womble in 2009 and I think you're probably 

13 aware of what the factual situation is. Urn, ---

14 THE COURT: Not in this case. 

15 MS. STRATTON: Not in this case. There -- there's .a 

16 similar fact pattern here, the same -- a similar complaint has 

17 been brought against numerous insurance companies by Southern 

18 Glass and Plastics. This is probably one of the first cases 

19 that got litigated and the claim is they did work for the 

20 insureds, they got an assignment, submitted invoices to the 

21 insurer and those invoices weren't paid in full so the claim 

22 is they were underpaid. The trial in magis~rate's court was a 

23 2-day trial, the verdict was for the plaintiff. Judge Womble 

24 said he wanted to award 'em over $9,000 but limited it to 7500 

25 plus cost. 

2 
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1 The the basis of this case is really centered on two 

2 contracts; the first one is the actual insurance policy 

3 because South~rn Glass and Plastics had an assignment, they of 

4 course stepped into the shoes of the insured and their bound 

5 by the terms of the insurance policy. That policy says in 

6 regards to glass claims that, The limit of liability is the 

7 amount necessary to repair the loss based on our estimate or 

8 an estimate we approve. 

9 THE COURT: Alright, so -- I'm trying to find out what's 

10 in this file. 

11 MS. STRATTON: Okay. 

12 THE COURT: Says your notice of grounds for appeal, 

13 there's a transcript, 2-day transcript. 

14 MS.. STRATTON: Right. 

15 THE COURT: .Looks like evidentiary Exhibit 1, Exhibit 2, 

16 Exhibit 3, Exhibit 4, Exhibit 5 some sort of recording. 

17 MS. STRATTON: Right, which is transcribed there. That 

18 is a phone conversation that occurred between Southern Glass's 

19 customer, an employee for their company, and the third party 

20 administrator for the insurer whenever the glass claim was 

21 initially filed. 

22 THE COURT: Alright. I don't -- where is the ruling of 

23 the magistrate? 

24 MS. STRATTON: When we submitted the notice of appeal, I 

25 believe that we had not gotten a a form ruling on that but we 

3 
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1 were worried about our time expiring so we wanted to go ahead 

2 and appeal and I have the the judgment right here. 

3 THE COURT: It's not a part of this file. 

4 

5 

6 

MS. STRATTON: I C2n -- \·wuld you like a copy of it? 

MR. JACKSON: I've not seen it yet either, Judge. 

MS. STRATTON: It's· -- let's see, \ve received it on 

7 November 2nd and I believe we had filed our notice of appeal 

8 before that·out of caution of the time runnin ' out. 

9 

10 

(Whereupon, plaintiff's counsel examined the document.) 

THE COURT: Well that's fine. I just need a -- I need 

11 some sort of a record from the magistrate 2S ---

12 

13 

MS. STRATTON: Okay. 

THE COURT: --- to what he did and why he did it. 

14 MR. JACKSON: Judge, this is a a statement of of the 

15 amount that he awarded to the plaintiff but this --it doesn't 

16 qualify 2S a return. 

17 (Whereupon, counsel handed the document to the Court.) 

18 THE COURT: Well all I can do is ask him. I mean, this 

19 is maybe all he did; I don't know. 

20 MS. STRATTON: Your Honor, that's all we received. 

21 

22 

23 

THE COURT: Okay. 

MR. JACKSON: My client never received it. 

THE COURT: Alright, well we got the same problem in the 

24 last case. I don't have any -~ this was a bench trial or a 

25 jury trial? 

4 
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1 MS. STRATTON: A bench trial and and as you can see we 

2 also .enclosed the transcript of the whole trial. 

3 THE COURT: You -- did the magistrate do it or you did 

4 that? 

5 MS. STRATTON: We submitted the transcript. We had our 

6 own court reporter there and ---

7 THE COURT: You got a copy of the transcript? 

8 MR. JACKSON: I I believe they did send a copy of the 

9 transcript yes, sir, but there's a lot of, a lot of testimony 

10 in there.that really doesn't relate to the issue cif whether or 

11 not USAA owns -- owes Southern Glass any money but without the 

12 magistrate's return we don't know the basis for his decision. 

13 THE COURT: Well ---

14 MR. JACKSON: --- and without knowing that I can't argue 

15 one wiy or the other that the appellants have set forth their 

16 notice of appeal and the grounds therefore Dut I don't know 

17 whether that comports with what Judge Womble was looking 

18 at 

19 THE COURT: Why don't I just ask him .. I'll ask him. 

20 MR. JACKSON: Okay. 

21 MS. STRATTON: Well then, Your Honor, I would argue I 

22 mean, '-I.e have a judgment and we both have copies of the 

23 transcript and it's completely clear in the transcript but he 

24 based his judgment on it ---

25 THE COURT: Oh, there is? 

5 
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1 HS. STRATTON: Attorney ---

2 THE COURT: I didn't, ---

3 MS. STRATTON: --- Jackson 

4 THE COURT: --- I didn't ---

5 MS. STRATTON: --- was ---

• 
6 THE COURT: What what -- I just looked, I didn't see. 

7 MS. STRATTON: It's at the end of day two and I -- let's 

8 see, I can tell you what page it's on and and this 

9 situation ---

10 THE COURT: That's what I was looking for. 

11 MS. STRATTON: Mr. Jackson actually was not there, 

12 obviously he wasn't involved in the magistrate trial, and 

13 Mr. Eppley who is sitting with him might know better. 

14 Actually, let's see ---

15 THE COURT: This is a pro se ---

16 MS. STRATTON: Yes, 

17 THE COURT: --- trial? 

18 MS. STRATTON: --- it was, yes. We have it cited in our 

19 notice of appeal as well, look and see, see Page 143. 

20 THE COURT: I'm reading it. 

21 MS. STRATTON: Okay. 

22 THE COURT: It just says, "I'm awarding the defense 

23 because there never was an acceptance of their offer and they 

24 agreed that there never wa~, there was never a contract; you 

25 sent me an authorization to do the repair, never was a dispute 

6 
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1 with Safelite, didn't say do the repair and then faxed over an 

2 offer and they didn't accept it; it's not a contract but it 

3 was an offer in acceptance, both of you agree that didn't 

4 happen; you said it didn't happen, she said it didn't happen, 

5 was no contract, for that reason I'm ruling in favor of the 

6 defendant on this claim." I just read the, I just read 144 he 

7 said he was realing -- ruling for the defendant. 

8 

9 

MS. STRATTON: Yes, he ---

THE COURT: Then he said, Oh, I'm sorry, I'm ruling for 

10 the plaintiff. 

11 MS. STRATTON: Right. That is his ruling though. He he 

12 found there wasn't a contract and that's what he based his 

13 ruling on. 

14 THE COURT: I guess -- I don't know that Judge Womble 

15 would have anything different to say than that Mr. Jackson. 

16 MR. JACKSON: He probly wouldn't, Judge, but given that 

17 as his return our position is that the judgment should be 

18 upheld based on Judge Womble's reasoning. There was never a 

19 contract between Southern Glass and Plastics and and USAA to 

20 make repairs for any amount. They took an assignment from 

21 their -- the insured, did the repairs, sent the bill to USAA 

22 and it wasn't paid in full. 

23 THE COORT: Okay. Well, because I've had to listen to 

24 you most of this week I think I understand the issues in this 

25 case. 

7 
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1 

2 

MR. JACKSON: Thank you, sir. 

MS. STRATTON: And, respectfully, that that is I know 

3 that the unilateral contract issue has been argued in a lot of 

4 these cases and you heard that earlier .We have, you knOloJ, 

5 another contract here based on the actual terms of the policy 

6 that we're relying on as well and I would like to address 

7 that. 

8 

9 

THE COORT: Go ahead. Is it part of your ---

MS. STRATTON: It is, it is part of the notice of 

10 appeal ---

THE COURT: Notice. 11 

12 MS. STRATTON: --- grounds, the policy is also attached 

13 to that. Your Honor, the actual provision that determines 

14 what OSAA is gonna pay this is not determining what the shop 

15 can charge, USAA doesn't dictate what they can charge, they 

16 can charge the customer anything, but the insurance is only 

17 gonna cover \oJhat USAA approves and that T s what the term says, 

18 The amount necessary to repair the loss based on our estimate 

19 or an estimate that we approve. And, Your Honor, we would --

20 we argue that that term was not violated in this case, it's 

21 not an ambiguous term. USAA abided by the policy and the 

22 plaintiff's claim that the policy was breached this doesn't 

23 hold up when you read this policy. 

24 THE COURT: Okay. 

25 MS. STRATTON: And, you know, the other basis is 

8 
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1 unilateral contract, you know all about that and the North 

2 Carolina case that ruled on that so unless you wanna get into 

3 that, we we don 1 t have to. 

4 THE COURT: Now what about it this -- well, Mr. Jackson, 

5 you have their return, I mean, their notice of appeal? 

6 MR. JACKSON: Yes. In response to that, Your Honor, 

7 

8 

9 

THE COURT: Well --­

MR. JACKSON: --- USAA 

THE COURT: --- the wait a minute. I was gonna ask 

10 about the distract about this independent investigation you 

11 charge that he did. 

12 MS. STRATTON: Yes, Your Honor. You know that if you 

13 read through the whole transcript it was, as coach Ray Tanner 

14 said, there were a lot 6f shenanigans it siemed like that went 

15 on in this trial. Mainly, you know, Judge Womble is up there 

16 Googling on his computer learning about Safelite, the third 

17 party administrator for USAA, during the trial asking the 

·18 vlitness,you know, Do do you know vvho the chairman of the 

19 board is for the company, I do, and he had just, you know, 

20 been up there searching on his computer. He also vJas 

21 specifically citing different rules and statutes he was 

22 looking up that he thought might apply to glass claims wh 

23 --which weren 1 t an issue at all in the case and over quite a 

24 few objections just continued to do things of that nature. 

25 THE COURT: Alright. Mr. Jackson. 

9 
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1 i'1R. JACKSON: Judge, she's arguing the language in this 

2 contract as to the amount necessary to repair the loss based 

3 on our estimate or an estimate that VIe approved. USAA ever 

4 provided Southern Glass and Plastics an estimate one way or 

5 the other. What they did was they had their third party 

6 administrator r Safelite, call up and saYr This is what we're 

7 gonna pay you, we don't care what it costs to repair, this is 

8 what we're gonna pay you. Based on that they're alleging that 

9 they created a unilateral contract. We have denied that on 

10 more than one occasion with other insurance companies, we 

11 denied it as to USAA and we will continue to deny it. They're 

12 trying to interject themselves into a relationship between the 

13 glass .shop and the insured. The insured wants their 

14 automobile repaired, the glass shop was in the business of 

15 repairing glass and replacing glass and that's wher~ the 

16 contract is and it's not with Safelite; they take an 

17 assignment of the proceeds of the insurance policy. The 

18 insurance companies most of 'em are paying the the amount 

19 submitted on the invoice r there's a couple: USAA, Kemper, are 

20 trying to to to create a factual situation in the State of 

21 South Carolina where they can continue to dictate the glass 

22 companies and Judge Womble rightfully acknowledged that there 

23 was no contract between the glass shop, Southern Glass, and 

24 USAA other than from the, from the insurance policy that said 

25 we will pay to have your car repaired but then they don't 

10 
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1 provide an estimate. Whqt's the insured supposed to do? 

2 What's the glass shop supposed to do? And I know this is is 

3 not involving this case but if you recall on Monday when we 

4 were -- Mr. Powell was arguing the business about arbitration, 

5 well his company's never offered arbitration in those cases 

6 either. You got the same thing here: USAA never offered an 

7 estimate. 

8' 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2.4 

25 

THE 

I'm. 

THE 

MR. 

THE 

COURT: 

JACKSON: 

COURT: 

JACKSON: 

COURT: 

Alright. 

We think that the judgment should stand. 

Alright, I'll take a J,ook at it. 

Okay, sir. Thank you. 

Thank you very much. 
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Defendant's Exhibit No. I, Fax to Southern Glass from 
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to USAA regarding Thad V~ller; one page. 
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Defendant's Exhibit No.4, USAA'Insurance Policy; 30 
pages. 

(All Exhibits retained by the Court) 
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The Court: Good morning. 

Mr. Epley: Good morning, Your Honor. l1y 

name is Alan Epley. 

Mr. Grantland: Your rtonor, I'm John 

Grantland. I represent US~~. 

The Court: All right. Southern Glass 

1 

2 

3 

4 

5 

6 

and Plastics? 7 

Mr. Epley: Yes, sir. 8 

The COUI:t: What's your complaint? 9 

Mr. Epley: Our complaint is listed in 10' 

the answer from Grantland. In the course of 11 

automobile replacement business, \-Ie have 12 

performed automobile glass replacement for 67 13 

insureds of USAA. tor each replacement 14 

performed, plaintiff received the -- from the 15 

insured an assignment of all insurance 16 

proceeds owed to the insured under his or her 17 

automobile policy \-lith USAA. Pursuant to 18 

these assignments, we have submitted to -- 19 

the invoices to USAA and they were not paid 20 

in full. \~e claLr,] that US~~, by the contract 21 

that they have with the insured, owes this 22 

amount -- Q"<,es this money and we would like 23 

to present our case for that, sir. 24 

Mr. Grantland: Tha"nk you, Your Honor. 25 

6 

May it please the court? Your Honor, I'm 1 

John Grantland. I represent USAA. This is 2 

Amy Palmer. Amy is the glass -- a glass 3 

claims advisor I.ith lJSAA from their home 4 

office in San Antonio, Texas. She flew here 5 

today -- she flew from Texas to be here for 6 

this trial, Your Honor l so that court will 7 

~~ow firsthand what lJSAA's policy is what 8 

their glass claims procedure -- hOI .. their 9 

glass claims procedure works. That's who we 10 

are. \~y are we here? We're here because 11 

I'!II. Epley did work on 67 cars I~hose owners 12 

are insured through USAA. He did glass work 13 

on those cars. He submitted invoices to USAA 14 

for the amount of the glass repair work. 15 

USAA paid those invoices, but they did not 16 

pay the invoices in full. Mr. Epley -- 17 

rather than pursue the balance from the 18 

customer, Mr. Epley took an assignment from 19 

the customers so that he could sue. the 20 

customer -- so that he could sue USAA 21 

directly and he has alleged that USAA has 22 

breached their policy to their customer by 23 

not paying his invoices in full. Your Honor, 24 

we don't believe his allegations are true 25 

42 

because our policy does not require -- the 

evidence l<ill be that our policy does not 

require that invoices be paid in full. The 

policy requires that US~. pays invoices that 

they approve. If an invoice is submitted by 

a third party, USAA l<ill pay \-Ihat they 

approve. That's the policy. I have a copy 

of the policy, if you'd like to see it. But 

that is the -- that's the issue. Did USAA 

7 

violate their policy by not paying a hundred 

percent of Southern Glass's invoices. Your 

Honor, in the evidence you' Ii hear how our 

glass claims process works. If a USAA 

insured wants to make -- wants to go to 

Southern Glass and have Southe~n Glass repair 

their '_ark -- have Southern Glass repair 

their glass, that's fine. Southern Glass 

will talk to the insured and find out who 

they have insurance I·lith. If it's USAA, 

Southern Glass will call USAA. Safelite 

Solutions manages all glass claims for US~~. 

When Southern Glass calls USA.l'., they are 

referred to Safelite who manages the program 

for USAA. Safelitetakes down the 

information from the insured about the car 

8 

and about the policy and about what happened. 

Then they ask Southern Glass if they will 

accept USAA prices. The price -- again, the 

policy says USAA will pay what they approve 

for glass claims. If Southern Glass says 

they'll pay -- they'll accept USAA's prices, 

then the phone call is ended and the Southern 

Glass --

The Court: Let me stop you. 

Mr. Grantland: Yes, sir. 

The Court: Is that actual dollar amount 

talked at that time or just --

Mr. Grantland: Yes, sir. Yes, sir. The 

price is discussed over the phone. 

The Court: Okay. 

Mr. Grantland: Then a work order is 

submitted. tram that phone call a work order 

is submitted that says the maximum amount 

that USAA has approved. For every 67 .. 

invoiced -- every 67 customers that he claims 

he has an aSSignment from, there was a work 

order generated from Safelite to Southern 

Glass laying out this is the maximum amount 

OSF~ will pay. And it also says performance 

of the ~lOrk constitutes acceptance of the 



( 

( 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 
18 

19 

20 

21 

22 

23 

( 24 
'- n 25 

price. Southern Glass performed the work. 

They submitted an invoice to Safelite and 

USAA. Safelite and USA-~ paid-that maximum 

amount -that they approved. Mr. Epley, rather 

than go to the customer and say -- and this 

ranges, Your Honor. He has 67 invoices. 

They range from being $20 difference between 

the maxim~~ approved price and his invoice to 

be a hundred and $150 or $200 difference. 

But they range in price between what USAA 

approved and what Southern Glassls invoice 

was. But the invoice was submitted. 

Safelite paid on behalf of USAA the maximum 

amount that USA-~ approved. Southern Glass 

cashed the check. Then l rather than ask the 

customer for the difference in price, they 

took an assignment so that he could file a 

claim against USAA. And his assignment by 

its terms say -- his assignment is based on 

the terms of the policy. And the policy, 

Your Honor, says very clearly that USAA will 

pay for all repairs to glass either based on 

their estimate or an estimate that they 

approve if submitted by a third party. In 

this easel there will be no evidence that 

9 

10 

USAA didn't do just that. They paid what 

they approved, only what they approved. They 

didn't pay a hundred percent of his invoice. 

Theylre not required to under the policy. 

Amy will answer any questions you have about 

the policy. She c~~e here from the home 

office. 

Mr. Epley: lid like to present the case, 

sir. 

The Court: Yes l sir. 

~rr. Epley: Okay. To begin with l we are 

have been in business for 20 years. We 

enjoy a very good reputation in this area. 

I've been in this business in this area for 

34 years. Consumers that come to us pay us 

;,dth their insurance proceeds which we have 

1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

complaint and Hr. Grantland has explained his 

position pretty clearly. Vi"e want you to kno>~ 

that the -- I..-e feel in many different \~ays 

that the area that Mr. Grantland is referring 

to, the limit of liability under 

comprehensive and collision coverage, is the 

amount necessary to repair while based on our 

estimate or an estimate "e approve. First of 

all, sir, \~e don' t have an estimate. There's 

10 somebody on the other end of the line to talk 

11 to the policyholder that Horks for a 

12 competing glass company, Safelite Glass 

13 . Company, who has businesses just right down 

14 the street here, presently on El~nood and 

15 Bull Street, and they're a international far-

16 known company. They also administrate all 

17 the glass claims for this insurance company. 

18 So the insured, when he has a glass claim, 

19 actually speaks to our competitor, and a lot 

20 of fire~iOrks happen at that time with the 

21 third party obviously trying to dissuade the 

22 consumer from going to our place of business. 

23 Mr. Grantland: Objection, Your Honor. 

24 There is -- I mean,.he is rnischaracterizing 

25 the facts and I'd ask him just to stick to 

12 

1 the facts and not --

2 Mr. Epley: These are the facts. This is 

3 what happens. This is exactly what happens. 

4 The Court: I'll hear it. Go ahead. 

5 Hr. Epley: This is exactly what happens. 

6 They give a number of different reasons to 

7- the insured; you may have to pay out-of-

8 pocket, you may have to pay your deductible. 

9 Now, we've heard that twice this vH,ek. There 

10 

11 

12 

13 

14 

15 

16 

is no -- there are no deductibles by law in 

th~ State of South Carolina. ~~ything to 

dissuade the consumer from their legal right 

of choice. 

The Court: NOh" that I let you tell me 

about, that, tell me why they're the one. 

What makes them the golden child? 

an assig~~ent for. The buyer, by law in this 17 Mr. Epley: Not for us they're not the 

golden child. state, is the consumer. The consumer is 

allowed to go wherever they ;,ant to go to. 

don't think counsel would object to that. 

Insured is this payer in this case. And the 

proceeds on the claim are -.- belong to the 

policyholder, the insured. So the issue 

there is the amount that is payable under 

this policy. We have read the facts of the 

18 

I _ .19 

20 

21 

43 

22 

23 

24 

25 

The Court: No. I mean, for the 

insurance company. wily.do they want this one 

company? 

Mr. Epley: That's a good question, and 

lid like to ask Ms. Palmer. 

The Court: I mean, do they buy that -­

do they buy that privilege? Do they bid on 
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it or --

Mr. Epley: We believe that there are set 

up~, if you will, sir, that we're not 

privileged to that have never come out in a 

court of law as to why an insurance company 

would hire a, glass company to take the first 

notice of loss in glass claims ,vieth all this 

conflict of interest. And--

The 'Cou'rt: Let me go back a little bit 

further. Your contention is that the policy 

says they can choose any glass company that 

they want; is that right? You agree with 

that? 

Mr. Grantland: Your Honor, I don't 

dispute that an insured can choose whatever 

glass company they want to -- but the policy 

says that OSAA wili pay the claims based on 

either their estimate or an estimate that 

they approve if submitted by a third party. 

Hr. Epley: We counter that, sir, that 

there --

The Court: Wait a minute. Hold on. 

Hr. Grantland: And I can --

The Court: They can chose any company 

they want, but the insurance company can pay 

14 

~lhat they, want? Is that \~hat you're saying? 

Mr. Grantland: Yes, sir. The policy is 

just like health insurance. 

The Court: HOH can you chose Hhat they 

want if they get to chose the price? 

Mr. Grantland: Well, they can chose what 

they want and if -- and in many cases, Your 

Honor, as Amy can tell you, there are plenty 

of USAA approved shops throughout the 

coUntry. And--

The Court: How about throughout the 

metropolitan Columbia area? 

Mr. Grantland: Yes, sir. Yes, sir. 

Absolutely. 

The Court: So there's more than one he's 

talking about? 

not? 

one. 

~k. Grantland: Absolutely. 

The Court: Safelite's the only one or 

~k. Grantland: Safelite is not the only 

The Court: All right. Go ahead. 

Mi. Epley: I object to that, sir. 

The Court: Go ahead. 

Mr. Epley: Safelite testified two years 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

ago in the South Carolina Senate in front of 

the Banking and Insurance Committee that 

there are approximately 200 glass companies 

in the State of South Carolina, of which 100 

are on the preferred provider list. The 

preferred provider list is run by the glass 

company, so the contracts they have with 

other glass companies to fix the' p'riee are 

bet"leen two different competitors in the same 

area. So Safelite says if you; II meet these 

conditions, including this price, they will 

allow you on a preferred provider list. We 

choose not to do that. We think it is Hrong 

inherently to discuss price with your 

15 competitor, first of all. So US~, and some 

16 other companies, have hired this glass 

17 'company to do this. The damage to our -- I 

18 don't want to get off track here, but'the 

19 damage to our business has been "'hat we call 

20 steering or stolen jobs, which is in the 

21 thousands over the years. This started 
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23 

24 
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happening about ten or 12 years ago when fine 

companies like USAA started hiring third­

party administrators that have a conflict of 

interest. This conflict of interest is also 

16 

Mr. Grantland: Your, Honor,"--

Hr. Epley: -- to the 'fact where they pay 

the bill, they take the claims, they discuss 

the particulars with the insured, they tell 

the insured different things to dissuade 

them. They -- sometimes -- we've had people 

at our place of business in tears over this. 

We have a witness that we'll call in a minute 

and how he was handled and what happened on 

hml he was paid and hOH he was reimbursed, 

which is directly opposite of what 11r. 

Grantland's explaining to you. We also would 

like for you to understand, sir, that in the 

glass industry -- and USAA, like all 

insurance companies, are well aware -- there 

are replacements and there are repairs. 

Repairs are little chips in vlindshields that 

are approximately 20 percent of the business, 

and it is very much different. Repair and 

replacement are two different procedures, and 

that's mentioned many times in the policy. 

The -- what l~. Grantland is relying on says 

only repairs. The' 67 claims that we have are 

replacements. They're not repairs. That's 
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17 

ambiguous. We'll be glad to shoYi you a case 

-- I need to slOl-/ dOw"11 -- of Garrett versus 

Pilot Life, which our counsel tells us is the 

benchmark case in this. And I'll be glad to 

give you a copy of it, sir. But Hr. 

Grantland, I believe, is right. When there 

is no ambiguity, then the contracts cannot be 

interfered by the courts. But it also says, 

that he has left out -- it's a well-settled 

rule that the terms of the insurance policy 

must be construed most liberally in favor of 

the insured, and where the words of a policy 

are ambiguous or where there are capable of 

two reasonable interpretations, that 

construction will be adopted which is most 

favorable to the insured. Hr. Grantland and 

Ms. Stratton would have you -- would have 

these insureds pay us more out of their 

pocket. This is a pretty involved procedure. 

We , .. ant you to understand that there is no 

mention of replacement in this particular 

area. Webster designs -- webster describes 

repair as a mend. We didn't mend anything. 

We completely replaced every door glass, 

every back glass and every windshield on the 

18 

complaint. We did not -- so ~~ believe 

that's ambiguous. We also believe that the 

insurance company are very intelligent 

people, and there are about six places in the 

body of the policy itself where it defines 

repair and replace and there's in all in 

bold. If you have a copy of the policy, sir, 

or I'll read it to you, page 19 9f 26, in 

part, says the loss does not include 

diminishment in value that remains after the 

damaged or stolen property or parts thereof 

have been repaired or replaced. In bold. 

Paragraph E in bold; repair or replace means 

restoring the damaged property or parts 

thereof to their pre-accident operational 

safety, function and appearance. Page 20 of 

26 in the body of the policy; the deductible 

will be waived for loss -- for loss to glass 

that can be repaired rather than. replaced. 

Full safety glass. Deductible not -- does 

not apply in the cost of repairing or 

replacing damaged glass -~ damaged automobile 

safety glass. It also says on page 21 of 26, 

we may pay for loss in money or repair or 

replace. So the consumer, as one of our 
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witnesses \-lill tell you, has received a 

reimbursement in monies to compensate himself 

for the amount he paid us, which is our rates 

that .. Ie charge. So we believe there are 

several -- not only was there no estimate, as 

it says. The only price given was by 

somebody that was hired by the insurance 

company that is not an adjustor. You have to 

be licensed in South Carolina to be an 

adjustor. Did not look at the claim. And 

every other property claim that you have -­

if you have damage to your house or if you 

get in a Hreck, adjustors come out and look 

at it. So there Has no estimate in this 

case. Plus all the a~iguous language that 

this area that Mr. Grantland is relying on. 

If it pleases you, sir, I'd like to call a 

witness, Mr. Ryan Brown. 

Mr. Grantland: Your Honor, I'd like to 

ask Mr. Epley questions. 

The Court: Okay. 

Mr. Epley: If that's so, I'd certainly 

like to ask I1s. Palmer some questions. 

I1r. Grantland: You Nill, Mr. Epley. 

The Court: You'll get an opportunity to 

20 
do that after you testify. Go ahead. 

Mr. Grantland: Your 30nor, does he need 

The Court: Do it right there where he 

is. All this is videotaped and this is the 

only place they'll get a good shot. 

Cross-examination 

By Mr. Grantland: 

Q Hr. Epley, I have some -- you can sit or sta~d if 

you hoot. r have some questions for you. 

The Court: Just one minute before we go. 

Folks, the rest of you L~t are here, if you 

~ant to say and listen to this case, that's 

fine. If oot, I can tell you right now -­

I'm pretty good at this. We're not going to 

hear anjTIore cases until about two o'clock. 

If you want to leave and come back at two 

o'clock, feel free to do so. I will not call 

anotqer case until two .. Tris looks like.it!s 

going to go on for ao hour or so at least. 

It's 12 o'clock now and at some point we've 

got to have some lunch for my staff. P~d 

along those same lines, let's take a five 

minute bathroom break. 

(Off the record from 12:00 p.m. to 12:19 
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Mr. Epley: Your Honor, I'd like to 

clarify a couple things before Mr. Grantland 

continues. Be stated a couple things that -­

The Court: Wait a minute. He's got some 

questions he can ask you first. 

Mr. Epley: Yes, sir. 

The Court: And you can rebu~ those 

later, but right now he's got ~he right to 

cross-examine you. 

Mr. Grantland: Thank you, Your Honor. 

Where would you like me to stand? 

The Court: Right there is fine. 

Mr. Grantland: Okay. Thank you, Your 

Honor. 

l1r. Epley: Would you like me to stand? 

The Court: Just consider werre at home 

in the den. 

Cross-examination continues 
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A 
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Q 

Mr. Epley, I have some questions for you. rirst, 

Southern Glass has been approved -- has been a 

preferred glass vendor for USAA in the past, have 

they not? 

22 

And you're very familiar with how glass companies 

like jtour company work with insurance companies'? 

They're a1.l different:.. 

But you've had a lot of experience dealing with 

insurance companies? 

A lot. 

And let me ask you about the basis of this 

lawsuit. In this lawsuit you claim you did glass 

work for 67 USAh insureds and you did not get paid 

in full for your work. 

That's correct. 

You have all 67 invoices? 

:r believe I do, yes I siX'.. I've also given them. to 

you. 

Yes, sir. You have all 67 assignments from the 

customer to you? 

We do. 

Did you keep all 67 work orders that were 

submitted fLom Safelite to Southern Glass? 

.I. be1.ieve they're on fi.le in. my office, but I 

don't kno~ i.f theY're here or nat. 

Those work orders are like an estimate, are they 

not, Hr. Epley? 

But you admit. that you received work orders from 
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Safelite to Southern Glass? 

I agree that I received a amount that someone said 

they wanted to pay~ 

I'll get to that. I'll ask you some more 

questions about work orders in a second. Let me 

ask you about how the glass repair process works. 

When a customer came to your shop, I assume you 

figured out first they had insurance? That's one 

of the questions you would ask? 

How would they like to pay for it. 

Right. And you're very aware that Safelite 

manages US~A's glass claim program? 

I'm not happy about it, but I'm aware of it~ 

And Safelite does glass installation. You 

consider them a competitor? 

Absolutely. 

And in the case of US~J\, your customer, Safelite 

and someone from -- your customer, Safelite and 

someone from Southern Glass would speak on the 

phone before work was done; is that correct? 

In most cases, yes, sir. 

Okay. And the price of glass work is discussed 

over the phone? 

A price of the g1ass w;>rk is discussed by a person 

that's not a:l adjustor t..l<tat works for a 

competitive glass company. 

The price is discussed between Safelite and 

Southern Glass; is it not? 

24 

They say what p~ice they wa.~t to pay. It's not 

agreed to. 

But on these phone calls, Southern Glass is asked 

if they accept USAA's priCing; is that correct? 

That is -- in most cases, ~~ey do ask. Sometimes 

they do, but sometimes they don't. 

And in any of these invoices that you're claiming 

you were shorted, did Southern Glass agree to 

USAA's prices: 

Not to my knowledge. 

How about the Zwart invoice? Is Zwart one of your 

invoices: I'll represent to you that it is. 

I think I saw that one, sir. Do you have the date 

of it? 

I can get the date.· I have it listed 

alphabetically. 

Ms. Palmer: I'll get it real quick, John. 

r will add to that, sir, that on occasion we may 

agree to a price. On occasion. 

Ms. Palmer: May 7, 2008. 

May 7th? 

Hr. Epley, I'11 represent to you that you 
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25 
submitted an invoice for Zwart. 

I/ll take your word for it, sir. 

Ar,d you claim you were shorted $116 on that job. 

Ol-.ay. Go ahead. 

Now, do you have a Tony at Southern Glass? 

A Tony? 

Yes. 

No. 

Okay. Are you sure you've never had -- you don't 

have a Tony employed by Southern Glass, not in 

2008, at the time of this -- 'at the time of the 

Zwart claim? 

Two of rr:y top employees are right here. Do you 

re:nember any Tony? 

Ms. Lowe: No. 'There was :lD Tony at 

Southern Glass. 
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Are you sure your -- whoever the a~loy~e is, are 17 

you sure he never agreed to U~'s pricing when 

the claim was submitted to US~~? 

X am not there on each and'every one. But that' s 

our policy i.s not to agree. Most times we say we 

don't discl!SS this. We're happy to discuss this 

with the insurance company, but not with our --

we'11 not discuss price rith our competitor. The 

i.nsurance company has not hired us. Th.~ are --

there is no CO:ltract. 

You're right. There's no contract between 

Southern Glass and USAA. 

That's: correct. 
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F.nd -- well, if you have an employee, Hr. Epley, 

who agreed to US~~'3 pricing, you would agree you 

would not be able -- you would not have the right 

to go and demand more after the fact? 

I/d have to ask cou...'1SeJ. about that, sir. Since we 

are not hired, th~-e is -- since we're not. hued 

and t.l-tere is no contract, I don' t know if that 

stat.emant is correct Or not. It sounds like it' So 

correct. So I really don't know. 

Do you know if any of your employees ever agreed 

to USAA's prices in any of your other invoices? 

We haV"B -- we had 11 locations, sir. Because of 

the way this -- these are -- cJ.a.i..:ns ..... -e handled by 

ou: competitor, we now have fi.ve locations. And 

Ou=' policy is not to discuss or accept ?rice at a 

certain poi::lt. I believe it was somewhe.re in 

2006. 

Now, in phone calls where Southern Glass -- well, 

let me ask you. I thought we ought to -- you say 

you didn't have a Tony. '{our Honor, we have -- I 

have tape recordings of at least two phone calls I 
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think would be pertinent for the court to hear. 

We can either hear then now or we can wait. 
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The Court: Let's hear them in your case. 

Hr. Grantland: Okay. \'ie'11 hear them in 

my case. 

In phone calls ~here Southern Glass does Dot 

accept U&P~'s prices -- that's what you say is __ 

is what you --

That is 0= policy. 

Your employees -- that's your policy. 

IS it p05s£ble, sir, that on occa5~on sODebody 

will make a mistake and accept that, but they are 

certainly not authorized and they'~e certainly not 

authori~ed by the company to make those decisions. 

Well, in cases where you don't agree with the USAA 

prices, Safelite would tell Southern Glass and the 

customer that the customer would pay the 

difference between USAA,'s approved price and 

Southern Glass's bill if there is a difference? 

They say t..'i)at. We don't -- this is what we're 

here for. Vie don't agree t,.;'at that's their 

responsibility. We think itt s the re.spons~ility 

of the insurance. companies .. 

But you agree that SafeUte, on the phone, · ... ill 

tell Southern Glass and the customer that this is 

our maximum price. If Southern Glass charges 

m~re, you, cllstomert ~ay be responsible for ~he 

difference? 
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Again, sir, that is our competitor, but they do -­

in most cases. Not a11 cases, but in a lot of 

cases they do state a price that they want to pay. 

Right .. Now, would you have ever told a custorr,er 

that he will not have to pay more than USAA's 

approved amount? 

I don't think so. 

How about Thad Miller job? Do you have an invoice 

for Thad Miller? What is the date on that? 

Ms. Palmer! Miller is 5/2 of 'OS. 

May 2nd of '08. 

I've got one for 5/01 here. 

Is that T~ad Miller? 

It's a Mr. Frye. 

I'll give you a copy of it. 

Okay. 

Is that an invoice you would have submitted for 

Thad Hiller? 

It looks like One of ou= in\.T()ices r yes, sir. 

Okay. And do you recall ever talking to Safelite 

and ~x. Miller about glass prices? 

No, sir. 
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Do you recall telling -- do you recall Safelite 

telling you and Mr. Mille" that the maximum amount 

that OSAA would pay is $235 and if you charge him 

more the customer would be responsible for the 

difference? 

I certainly didn't take the call, sir, so I can't 

a=tswer that. 

You did not take the Miller cell? 

No, sir, I did not. 

Okay. And you don't recall telling your customer 

that he would never have to pay anything more than 

what USAA approved? 

To my knowledge, we haven't charged anything more 

to any customer. To my knowledge. 

The bottom line is Southern Glass knows before 

repairs start «hat USAA's maximum price is that it 

will pay for glass repair; is that correct? 

We didn't r.epair anythi.ng, sir. We replaced 

everything. 

But you know -- before you replace anything, you, 

Southern Glass r knows what USF_~'S maximum price 

is? 

I'll repeat again, sir. We kno·W' what a 

competitive glass company tells us what the 

rna.x.imuIn that their client, USAA, thinks is fair 
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and .reasonable. 

Did you know -- you keep calling Safelite your 

competitive glass company. Did you know that: 

Safelite Solutions is a third-party administrator 

for USAA? 

I do, sir .. 

That they work for USAA? 

They certainly do. 

Okay. Let me --

Hr. Grantland: Your Honor, may I --

The Court: Are they a glass company? 

Mr. Epley: Yes, sir. 

The Court: Is that allowed in this 

state? 

Mr. Grantland: Yes, sir. 

The Court: Insurance co~panies can own 

glass companies? 

Mr. Grantland: No. They don't own it. 

They are - Safelite -- and Amy cBl1. speak to 

this. Safelite is a separate company and 

they, Safelite Solutions, is a third-party 

administrator. 

The Court: How can a company that is -­

how can industry be barred from owning a 

glass c~~pany; then go in and say well, we're 
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31 

going to hire you as a third-party 

administrator to administer. to everybody 

else? That's the same as owning it. That's 

exactly -- if it doesn't violate the letter 

of the law, it certainly violates the spirit, 

doesn't it? 

Hr. Grantland: No, sir. I mean, they're 

it's a -- and I can let Amy address this, 

but, Your Honor, this is a -- Safelite is a -

- they have a glass repair business. They 

have a contract >lith USAA to administer the 

claims~ I mean, it's not -- it's not a --

they're not a part of USAA. 

The Court: But I'm asking you, would 

that not put them in the same light as if 

you, USAA, owned the company because tiley've 

either got to do what USAA says or lose the 

contract? And that's exactly what the 

statute, I think, prohibits, doesn't it? 

Isn't that the reason -- tell me if I'm 

\IITong. 

Mr. Grantland: Yes, sir. And I'm not 

trying to --

Tne Court: This is not an area that I 

know a lot about. I'm just asking you, is 

32 

that -- if the Legislature of this state says 

an insurance company cannot own a glass 

company, there's a reason for it. 

y~. Grantland: Yes, sir. 

Th" Court: Well, then, wouldn't the 

hiring of one to administer to everyone else 

the same as owning it? 

Mr. Grantland: I do not think so, Your 

Honor. 

The Court: Okay. Let's go ahead with 

your questions. 

Mr. Grantland: Yes, si~. I definitely, 

with all due respect --

The Court: I'm not making a ruling. I'm 

just asking a question. 

Mr. Grantland: Yes, sir. Yes, sir. 

Back to my questions, ~r. Epley. After the phone 

call, do you agree or disagree that a work order 

is submitted to Squthern Glass from Safelite? 

A fax comes over stating pertinent information 

with what they call a referral number. Nothing is 

referred to us. These are customers that come to 

us on their own. On that fax -- and J: have 

several. copies of them here -- it states the 

bre~own of the pricing, in :most cases, according 
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to ~abor, the list price that's suggested by NAGS. 

NAGS is National Auto Glass Specifications. And 

other materials such as moul.din!;'s and the glues 

that are used. It's ca.l.1ed the retention syste:::l:S 

or the kits. So, yes, sir, a fax dces come over 

Uat we use as a claim tracking number only. 

Okay. Well, let me ask you about that fax because 

The Court: I did~'t understar.d that. I 

hate to interrupt. NAG? 

Mr. Epley: NAGS is the suggested list 

p=ice. It's put out by a company that's 

owned my Mitchell, and Mitchell is the 

database for the body shops. They also o.~ 

the glass part of -- it's a numbering --

The Court, 1'm familiar >1i th it. 

Mr. Epley: NAGS is a numbering --

The Co~rt: They send you over what b~ey 

say you should be paid? 

Mr. Epley: ~~S, Your Honor, sir, is a 

numbering system for the lowes~ price after­

market, in our opinion, junk that's en the 

market. There are other list prices that are 

used in our industry, expressly put out by 

PBG industries, ~~ich is a well-known 
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American manufacturer. But the glass -- the 

insurance people right now insist on using 

NAGS as a suggested list price. ~~S means 

National Auto Glass Specifications. It 

started years ago when everything was flat 

and tr.ey made patterns that you could cut 

glass and put the flat in cars. And it 

developed into a numbering system that said 

if you have a 2004 Saturn Vue, Part ~1234 was 

the door glass. 1235 was the back glass. 

XYZ was the windshield. 

The Court: And they send you what they 

say the price should be? 

Mr. Epley: They publish that once a 

quarter, sir, and they base that on only 

after-market price. 

The Court: Okay. 

I want to show you -- you call it a fax. I call 

it a·work order. 

Hr. Grantland: Your Honor, may I admit 

this into evidence and give you a copy and 

give him a copy? 

The Court: Show.him first. 

Hr. Grantland: Yes, sir. 

Is this a 3afelite Solutions fax that would have 
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been sent to Southern Glass on behalf of Tbad 

l".iller. 

Looks very siDilar to "hat they send us. 
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Mr. Gl:a....,.Uand: Your Honor, may I admit 

this into evidence and let you see it. I'll 

give V..r. Epley another copy whi1e asking 

questions. This rill be our first ey.hibi t. 

Defenda..'1t' s Exhi.bi t ·No. 1 t Fax. to Southern 

Glass from Safelite regarding T'-..ad Miller; 

one page. 

Mr. Grantl~~: !'d l~ke for you to see 

it 'While I ask him questions, You= Honor. 

Okay. NOW, Thad Miller is one of the invoices 

you're claiming you were shorted on; is that 

correct? 

Just a second, p~ease, sir. And I don't want to 

take too much of your time, but I'd like somebody 

frc:u my office to go =d see if they can fi:ld that 

through here. But go right ahead, sir. 

Okay. 30--

Yes, sir. 

F~d we can call it whatever you want. The fax was 

sent -- the work order/fa~ was sent from Safelite 

to Southern Glass; is that correct? 

Db-huh. 

It's dated June 4, 2008? 

The fax? 

Yes. 

No, sir. Just a second. 

At the top. 

It i.s. 

15:33 in the afternoon. 

Correct. 
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The work oreer includes Hr. Miller's name, type of 

.vehicle; is that right? 

That's carrect. 

Okay. The work order states that USAA has 

deternined the maximum amount of such work as 

$235.86 less any deductible; is that correct? 

It 'certai.n1y does say that, sir, but above that it 

also does give the breakdown on how that numbe:r: 

was derived. 

I understand that. This is -- the price USAA has 

agreed to pay is in every work order; is. it not? 

Has agreed to pay? 

The price that USAA has determined is the maximum 

amount is in every \-JOrk order; is it not? 

No, sir, that's not correct. 

Well, the price that -- are you saying these work 

orders are sent without any prices? 
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Yes, sir. 

lim; about without the 38 percent, $40 per hour? 

Axe you saying none of the work -- are you saying 

you receive work orders without any of those 

prices? 

Bo1d on one second. Yes, sir, I have one here I 

can show. I'd be happy to show' tbe Judge also. I 

blotted out -- for privacy purposes, the r~es. 

It's the s~e form. 

Right. 

'!'bis one is dated 8/17. 

Okay. 

That does not show --

A ma.x price? 

It does not show a price, but it shows the 

breal:do= • 

It shows the breakdown of the price? 

Db-buh. 

Okay. I'm happy for you to show that to the 

Judge. Do you have a copy I can compare with this 

one? 

I do not, sir. 

If I can look at that -- if I can just maka sure 

Irm on the sa~e page with you. On that invoice -­

on both invoices that you submitted -- that -- the 
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work order I sent to the Judge and the work order 

you gave to the Judge, the work order says in .the 

middle paragraph, "Performance of services 

constitutes acceptance of the above price and 

billing instructions. II Does it not? 

It does. Agai..n, sir, r don't have it in front of 

me, but r don1t doubt your word. 

I just gave it to you. 

I gave it to tlte Judger I beli<!ve, unl.ess I put it 

do""Il. I'", sorry. Is this it right here CD 

Miller? 

Yes. On any >lark order that Safelite sent to 

Southern Glass, the work order says performance of 

services constitutes acceptance of the above price 

and billing instructions. 

Mr. Epley: I have a comment on this, 

Your Honor. Is it tL~ly to do it now? 

The Court: You've got to answer his 

question and then you can say whatever you'd 

like. 

Okay. Is that what it says on most invoices or 

all. invoices? 

Thet's what it says on -- I'll represent to you 

that's what it says on every work order I've seen. 

Probably so. 
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Okay. So that means --

Mr. Epley: It is time noVl to do it, sir. 

Your Honor? 

The Court: Once you've answered you can 

say whatever you'd like. 

Hr. Epley: Okay, siI:. 

I would like to call your attention, Counselor, to 

a court dec:ision r which, I'm sorry, I do not have. 

But I'm. sure that the. nice folks at USAA are well 

aware of it. It was bJ::ought to the Supreme Court 

in the State of Connecticut cn just what you're 

talking about called unilateral -- a unilateral 

demand. 

t1r. Grantland: Your Ronor, I object to 

his response. 

The Court: We'll hear it. 

The State of Connecticut at the Supreme Court 

level ruled that these types of unilateral, one-

sided demands are not legal, and it's the same 

thing that we.'re claiming. On. othel:' parts of this 

policy it's ambiguous and is detriInental to the 

insured -- it's to the detriment of the insured. 

This is a unilateral dem.a.r'.d. It's one-side.d. If 

indeed somebody at ow: company made an error on 

one here or there, we'll honor what they do even 

40 
though we do not have a contract with this 

insurance company. The State of Connecticut just 

. says at the Suprema Court level that these 

unilatera1 contracts are just that, they're one­

sided, and r agree ,,-ith them. 

I appreciate that. We're in South Carolina, Mr. 

Epley. And my question to you is in every work 

order you have -- this sentence is in there. 

"Performance Df service.s constitutes acceptance of 

the above price and billing instructions." Isn't 

that true? 

I'm s~re it iS I sir. 

Okay. That means if you do the work, you're 

accepting the price, correct? 

That's what our business is is to do the work. 

Our business is not to refuse anything. 

Okay. For every customer you have an assignment 

for, you receive a fax stating either a breakdown 

of the price or a maximum price that it also 

includes that sentence. "Performance of services 

constitutes acceptance of the above price." 

I'm sura it is in there if you say so. 

Ilow let me ask you this, Hr. Epley. Did you ever 

send -- did Southern Glass -- and you were talking 

about the insured. This was sent to Southern 
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Glass, not to the insured; is that correct? 

That's correct. 

Did yeu ever send a oprk order back and tell 

Safelite no, we're not doing it for that amount? 

Maybe not on thi.s amount, but we: do -- we 

certainly do do that, sir. 

Did you ever get a work oreer and tell the 

customer we're not going to do it because the 

maximum price is too low? 

Uo, s:ir, we do not. 

You did the >;ork knowing what maximum price USJI.A 

has agreed to pay, either whether it was broken 

down or whether it was listed out like the Miller 

case? 

I hear wha~ you're saying, sir, and that's where 

we disagree. We don' t be1ieve that there -- the 

c.ontract does state that this is the. amount they 

are required to" pay. 

In all 67 customers, what you charged was more 

than the price in the work order that was sent to 

you by Safelite? 

It's not a work order, si=. It's claim tracking 

number. 

Whatev~r it is, you agree that in all 67 customers 

you charged more tr.an the price that's in the fax? 
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We did, sir. 

And, i:1 fact, your invoice on Mr. Hiller is dated 

June 6th and it's for $367. I'll give you a copy 

and if I can -- do you have that? Do you have 

that in front of you? 

Uh-hcil. 

lo'...:r. Grantland: Your Honor, may I achti t 

this into evidence? Let me get the court 

reporter to --

Defenda...,.t's Exhibit l~o. 2, Invoice from 

Southe= Glass to OSAA regarding Thad Miller; 

one page. 

This is a work order -- excuse me. This is an 

invoice that you sent to USAA in care of SGC 

Network, Columbus, Ohio; is that correct? 

Correct. 

And it's for -- and you claim -- you have 

handwritten on here, you claL~ US~j\ owes you 

$119.56? 

I'm sure that,. s one of our bo::>kkeepers making 3. 

notation. 

Okay. NOW, let me just make sure I'm -- I want 
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your invoice. Okay. We're still using Thad 24 

Miller as an" example. Okay. On June ~ you get a 25 
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fax that say USAA's maximum amount is $235; is 

that right? 

'We did get a £ax_ We didn't ask. for a fax. We 

asked for a claim. tracking nut::lber, and it cou1d 

have been given" t" us verbally but they did send a 

fax. 

The fax said performance of work -- of services 

constitutes acceptance of the price. 

That's what i.t says and that' 5 -- l\"e did not agree 

to that. 

You r.ever sant .this back? 

This one, probably -- ",ajibe not. Probably not. 

Did not. 

You didn't call? It also has a 614 number. Did 

you call up and say no, we dispute this price? 

It's on record. We've written letters to Safelite 

that we do not agree with their pricing structure. 

Did you call th~~ on the Miller invoice? 

On this part.i.cular, probably not, sil:'o 

You did the \1ork? 

D~g right we do. That's wha~ ~e're in business 

for. 

And two days later -- after getting this fax of 

June 4th, two days later you sent an invoice for 

367.46; is that correct? 
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On this particul.ar one, yes, sir. 

Now, what gives Jo'ou the right to invoice Us...~r.~ more 

when they gave you the price and you accepted the 

work for the price? 

We did not accept the work fer their price, sil:' .. 

You just ignored the paragraph that says 

performance of services constitutes acceptance of 

pric-:!? 

That's a dezr.a..nd from their hired party, whic..~ i.s 

our competitor, and ~e certain1y didn't agree with 

that. And that's our policy not to agree vith 

that. 

And you never asked Mr. Miller to pay the 

difference? 

No, six, we didn' t. OUr policy is not to. 

Okay. In fact, you told Hr. Miller he wouldn't 

have to pay anything? 

We believe -- again, like. I stated before, lfe 

believe t..'lat's the raspo=>sibility of the insurance 

company. It should not -'-

Okay. And instead of asking your customer for the 

difference in what USAA approved and what Southern 

Glass charged, you took an assignme~t from the 

custoroe=? 

We took ~'"l assignrt.ent. We take assignments from 
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a1~ customers now. 

I want to show you a copy·that you provided me and 

make sure -- is this a copy of an assignment that 

you have for all 67 of your insureds? 

It appears to be the same thing, yes, sir. 

~. Grantland; May I aCmit this into 

e~dence, Your Bonor? I'll hand you a copy 

of it. 

Defendant's Exhibit 1"0. 3, Assignment; one 

page. 

When you're ready, t~r. Epley, let me ask you some 

questions about the assignment. 

Yes, sir. 

Well, I "ant you to have a copy of it. 

I.'ve got .it. 

Okay. Good. Your assignment states in payment 

for work performed by Southern Glass, I assign the 

claim and all policy proceeds due me under the 

terms of my insur·ance policy for that claim to 

Southern Glass. 

Yes, si.r. 

Okay. So instead of asking the customer for 

payment, Southern Glass says assign me your ri~hts 

onder the terms of the policy and I'll pursue 

payment fro..'n ~lour insurance? 
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I ~ieve that's legal·in the state as suggested 

. by Ms. Stratton on our last visit to this court. 

And I assume your ~ustomer was aware of the bill 

for Southern Glass's work? 

I hope they were. 

Did you tell your customer that Safelite/USAA was 

only going to pay so much of the bill? 

l?robably not. 

Well, ·you told your customer give me an assignment 

and customer, you won't have to pay anything out­

of-pocket? 

That's correct. We'11 fight for wha~ that believe 

j.s --

And your assignment --

We'll fight for what we believe is their rightful 

benefits under the policy for this ~aim only. 

Your assignment, by its words, is only for 

proceeds that may be due under the terms of the 

policy? 

That's correct, sir. 

If proceeds are due under the terms of the policy 

the money is to go to Southern Glass? 

I ~ieve that's right, sir. 

Likewise, if there are no proceeds due under the 

policy, under the terms of the policy, then money 
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is to go to Southern Glass? 

I'd have to think about that, 'but I think you're 

correct, sir. 

The terms of the policy are very important? 

The terms of the policy are. That's the contract 

in p1ay, yes, s~. 

F~d you have a copy of the USAA policy? 

I do, s.ir. 

And you've read -- let's pull it. You've read 

what the policy says about glass claL~s? 

It's the 1imit of liability. 

You've read page three of five that says our limit 

of Ii'ability coverage under comprehensive coverage 

and collision coverage is the amount necessary to 

repair the loss based on our estimate or an 

estimate that we approve as submitted by you or a 

third party. 

Again, we'1:'e stating that that's ambiguous and 

that we did not repair this p2r50n~S car. We 

replaced the windshield or whatever the part was 

on this car. 

And you've read -- you read to the Judge -- and I 

can -- I'll be happy to show the Judge what I'm 

reading from. Page 19 of 26 of the. policy. 

Ho1d on one second, si~. Okay. 
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Nineteen of 25 says repair or replace means 

restoring the damaged property or parts thereof to 

their pre-accident Dperational safety, function 

and appearance. 

}Jld that's what we did. 

And so repair and replace basically mean "e're 

putting the window back in its pre-accident 

condition? 

No, sir. Repair is a different process all 

together in the auto glass business, and the 

insurance comp~i.es are we11 aware of that. 

But the policy says you're putting the window back 

in its pre-accident condition? 

We did, sir. 

Mr. Grantland: You: Bonor, may I admit 

this into evidence for the Court. 

De.fendant's Exhibit No.4, USAA Insurance 

Policy; 30 pages. 

Mr. Grantland: Your Honor, :t'm handing 

to you a certified copy of USAA policy 

actua11y on Mr. Zwart, who is one of the 

invoice.s one of the assignments l""". Epley 

is presenting. 

In any of the -- let me ask you this, Mr. Epley • 

In any of the 67 claims "here Southern Glass 
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repai~ -- replaced glass for a O~A insured, was 

2 the Southern Glass estimate approved by USAA? 

3 A· There was no estimate, siI.". Tn..ere was no 
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adjustor. There was --

You refused co discuss price with US -- with 

Safelite over the phone, don't you? 

We refuse to discuss price with ou:r: competitor, 

Safe1i.te, yes, but he say all the time tbat we're 

happy to discuss this with the insurance C:OD:paIlY 

and they never do discuss it with us or ca11. us, 

su--vey us or anything e.1se. 

Well, did USA .... approve of any of your bills you 

submitted? 

Obviously Dot. 

All right. And Safelite didn't approve your bills 

submitted, did they? 

Wit!>. all due respect, sir, we could give a doggo::>e 

abo~t Safe1its, our competitor. 

The policy says USAA will pay for repairs based on 

their estimate or an estimate that they approve, 

doesn't it? 

That's what it says, and we did not repair 

anything, 5i:,. 

Right. And in any of the replacement -- again, 

just to make sure I'm clear. Any of the work that 
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you did, ~hether it was repair Or replacement that 

you're asking this court to award you money, you 

agree USP~ did not approve your bill and you agree 

you did not even su~mit an estimate because you 

wouidn't talk to USAA or Safelite about price? 

No, sir. We'd be happy to talk to USAA. I'm 

happy to see Ms. Palmer. That's the first perso.'1 

I've: seen or ta1ked to from. USAA, by goSh, it's 

got to be 15 year".. We do not get any calls. We 

haven't had any Surve'".fS. The only co::n:rnI.!nication 

is thro"gh 0= competitor I which "'... are v-ery 

unCOIIlfortable with discussing any terms of a..'y our 

business, period. 

And you recognize that -- you call Safelite your 

competitor. You recognize that they administrate 

glass claL~s for USAA? 

We be1ie"'v"'e that they hava a -- i.'m. sure 1-"..s. Palmer 

would agree and you'll agree that they have a 

contract to adIninistrate, pay the bills, take tJ:?,e 

phone calls, talk to the insured, give them 

infO:c::Jation. And we also t..hink that there's otber 

agreements in place behind the scenes. 

Y..r. Gra"Uand: And I object to his 

answer, Your Bonar. I/ll move on . 

Mr. Epley, if your rights -- if Southern Glass's 
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rights under your assignment are based on the 

terms of the policy and the policy says USAA pays 

what it approves, what claim do you have against 

USAA? I mean,. you obviously have --

Mr. Gra..TItiand, again, we believe that the policy 

does not address it, does oct address -- let me 

get back to this. It doesn/t address -- it says 

based OD estimate. We don't believe that there 

___ "as an estimate by ao.y licensad adj'.lstor. We 

be.lieve that it says necessary to repair the loss. 

We didn't repair a;:tything. Repair is a separate 

entity j.n our industry and our business. It's a 

chip repai.r. It's a mend. We did not mend 

an~~ng. We believe that this does not address 

our clai..ms or your state!llents in any way, sir. 

No. No. Repair and replace -- you read the 

policy. It says put it back in the pre-accident 

condition. 

The Court: ¥'all have about beat that 

horse to death. 

Mr. Grantland: All right. {,e'll move 

on. 

USAA paid you less than your estimate? Or less 

than your invoice? 

Indeed. 
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B'Jt they paid you what they approved? 

Again, we never talked to anybody fram USA.'\', only 

out competitor. 

Does anywhere in the policy say US.~ has to pay a 

hundred percent of your invoice? 

In so many words, I belie\,"e it does. Just a 

second. 1'11 find that for you. In the absence 

0= anything that's stated, in the last paragraph 3. 

0= 20 of 25 for partial losses under comprehensive 

is the amount necessary to =epair or replace the 

c!a:mage wit.:'1out deduction for depreciation. We 

believe that states that that's t.,ei" 

responsihility, and the amount necessary was the 

amount that we submitted, which the consumer has 

~ legal tight to go to our place of business 

and get high qua.U.ty goods ar.d services. 

So if you billed O~~ a million dollars, would 

USAP. be re~Jired to pay that? 

Like I told l!'.s. Stratton in fr.,r;t of ",e Judge 

last time, I'm t.;'e first ona to say that fair and 

reasonable is very, very important. O:l the 

contrary, since y~~ asked, sir, what's to say the 

i..n.surance co:r.pany or their third party or whatever 

decides tomorrow t.."'lat $5 is al1 the-.t're going' to 

pay on a brand new windshield on a Mercedes Be:lz. 



( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

, 11 25 

Q 

A 

Q 

A 

Q 

A 

Q 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

So your question -- so your answer is fair and 

reasonable. Now, does the policy say anything 

about we \ .. ill pay fair and reasonable prices? 

The amount necessary. 

And -- but you also agree that the policy also 

says USPA will pay what it approves? 

For repair. Again, "8 didn't repair anythi.ngw 

And instead of asking the customer for the 

difference you took the assignment so that you 

could sue USAA? 
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No. We donI t want to sue USAA. We wanted to taJ.k 

to U5..2\A. We tried on many occasions to 

communicate wit.." USAA. Cal.l.s, everything goes 

through -- every phone call. goes through -- that 

has 'to do with glass goes to our competitor and 

there is no di.scussing this wi.th ow: -- not even 

if we wanted to, they won't disc.uss it. This i.s -

- they will. say that nothing they can do about i.t. 

Who else are you suing besides US~A? 

Who e1se? We have fil.ed about seven of them. All. 

of them have to do -- al.l of them are connected 

with the Safel.ite Corporation in orie way or the 

other. 

I know you sued Kemper in this -- Kemper" Insurance 

Company in this Court. 
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Correct. 

1 know you've sued Hartford Insurance Ccm?any. 

That's correct. 

And you've sued OS~~. 

That's correct. 

All for the same issues. 

Tha..t.' s correct, sir. 

Who else have you sued in Judge Womble's court? 

We have sued Encompass aDd received judgment. We 

have sued Bristol West Insurance COIIIpanY I which is 

.. fairly big writer .in the.e parts, and they have 

paid us -- settl.ed and paid us in, ~ull. We have 

seed Safe-co 'Insurance C0ID'!?any in this court. TheJr 

have ~ediately pai~ ns and are continuing to pay 

us in full.. They pay the short pay separatel.y. 

They do not instruct their third party to pay in 

full. :they just pay the difference at the end of 

every month. So we have a company called Houston 

General. 

How many are pending right now? 

One second. SUa Let. me. answer your question. 

Houston General, they have paid us in full. And 

we certainly have written the Jlldge in every 

single instance ~~ advised b±m that the insurance 

company has settled in full. and we have dropped 
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our al.l.egations., 1; bel.ieve tha:t's aJ.l right now. 

But regardless of --

The Couxt: For clarification, how many 

cases have actually been heard here? 

Mr. Epley: This is the first one, sir. 

Regardless of what the policy says, you agree 

Safelite paid Southern Glass something for each of 

those invoices? 

Yes . 

You'~e not -- you don't have an invoice where 

Southern Glass didn't pay 

Safelite paid them,zero? 

excuse me. Where 

That happens occasionall.y and Department of 

Insurance wil~ get into that matter~ 

But in the 67 invoices that you submitted to Judge 

Womble or the 67 invoices you're basing your 

damages on, Southern Glass -- I mean, Safelite 

paid Southern Glass something? 

Correct. 

You don't thipk' they -- they dido't pay it in 

full? 

Correct~ 

And, in fact, the amount Safelite paid was the 

same amount in the work orders; was it not? 

You know, sir, I'm sure youl::-e right. 

Okay. The amount Safe lite pai~ --

Mr. Grantland: Your Honor, this is 

important. 

The amount Safelite paid is the amount that's 

listed in the work order1 

It is not a work order, though. Not to u;'., 
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We can disagree on that. Southern Glass accepted 

payment? 

If we don't accept,pay.:nent, we can't pay our 

bills. And we have to -- we, have to accept 

partially. We can do it =der protest, We ca. .. do 

it under a lot of ways _ But i.f we don' t collect 

timely -- and there are timely payment l.aws, bad 

faith. laws in "this state with insurance compaIt..ies. 

If we -- in certain states, not in South Carolina, 

the -- if the bill is submitted higher, Your 

lionor, they won't pay anythiog at all. In South 

Carolina they do pay. Sa if we don't get paid, we 

are out of .business. So we have to get -- we ha.v-e. 

to at least process that payment and appeal. to the 

courts or 'Whomever for the amount, difference 

2Jl).ount. 

So long story short, Southern Glass accepted the 

checks from Safe lite? 

We did cash the checks" yes, sir. 



( 

( 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

H 

15 

16 

11 

18 

19 

20 

21 

22 

23 

24 

25 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

11 

18 

19 

20 

21 

22 

23 

( 24 

11
25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A. 

57 

You did cash the checks. And if you didn't agree 

to the price that's listed in the fax, Ifhy--did you 

cash the checks? 

I don't have it with:me. I believe that in the 

Fifth District Court of The Uri tEd States the 

Judge bas said that l you know, again, they can 

se..::ld you anything they want. There's nct.hi...."1.g 

stopping them from saying I' II send you a dollar. 

We believe that this is not the correct or the 

fair and reasonab~e amount. And once we're 

a1.~o",,~ to continue with our case and once i.t's 

our turn, I'll be glad to explain that to the 

Court .. 

And you agree, Hr. Bpley, that -- I mean, we're 

talkin~ about your Fifth Circuit Case and your 

Connecticut case. We're oot talking about USAA in 

any of these cases, are we? 

I think it -- I'm oat sw:e, but I think that was a 

Hanover case in Connecticut and I don't. know if 

USAA "(is i.nvol".,red :in the Fifth Circuit or not. 

Different policies, different states, correct? 

I'm sure they're slightly different, yes, sir. 

You agree with me, l~r. Epley, we've discussed the 

language and the facts about performance of work 

constitutes acceptance of the price. Yeu agree 
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that you accepted their checks. And you argue 

that you're entitled to more even though you 

accepted the checks. But you agree your rights 

are based on the terms of the policy. You do not 

have a contract with Southern -- with Safelite or 

OSAA? 

We do -- "e b5>l.ieve that the te:z:ms of the policy -

The terms of the policy control whether you're 

entitled to any more money on your invoices? 

We believe the policy does not address wbat we did 

end it also is ambiguous at the very least. 

Mr. GranU=d: We'va already got the 

po~i.cy, Your Honor. I think X've said 

enough. Thank you, Your Bono:'. 

The Court: Any other ritnesses? 

Mr. Epley: Thank you. Judge, I'd like 

to call Ryan Brown, please, who is patiently 

waiting-. 

The Court: Come on up and have a seat 

right there. 

Mr.. Epley: How would you like me to do 

this, sir? Just talk to Mr. Bro-.m:> 

The COurt: Ask him questions. 

Examination 
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Mr. Brown, are you insured by USAA insurance 

company? 

I am. 

.P...nd you've been insured for many, many years? 

Yes, I ha'\."e. 

A-~d for the most part, are you happy with the way 

they've handled your insurance? 

'Wi.th my insurcm;ca, I am. 

Yes, sir. Okay. You've had a couple glass claims 

in the last five years, is that correct, Sir? 

Yes, I have ~ 

So the first cla.im, which was three or four years 

ago, I think you told me, you called USAA and you 

got a third party on the phone and you requested 

services, which is your right in South Carolina. 

from a specific vendor? 

That's corre.ct. 

And what happened? 

Well, I wasn't really av~-e I was talking to a 

third party. I thought I was talki.:lq to USA. .... 

And basically ha:i a glass that was broken in the 

back of my ve..lU.cle, and when I called in I 

requested actually the cOllIpany you have to do the 

repai.r. 1>.nd after going hack and forth =y tb:les 

60 

with I que.ss now it's Safelite, I was told that":!!Y 

claim may not be paid in full if it was ",o=e tha!l 

they thought it should be, even though I had the 

optio:t of going anywhere I "·a.."'lted~ And i.t was 

also completely covered and LIS!.lXed for the Ilia 

of it if it was done through them. And going back 

and forth a few times I made the decision to let 

them do the repair. 

Ok~y. Did you ever see the written ~Jarantee frow 

OSAA Insurance Company on the lifetime guarantee? 

I think I qot something from Safelite. 

From Safelite? 

Yeah. 

But not from USAA? 

Not that I --

But they 'dere representing themselves as USAA's 

third party or maybe not even representing. They 

just -- you thought they were --

. They were handli.ng the administration of Whatever 

~·as being done. 

Okay. How did it turn Dut? Were you satisfied? 

Iru.tially, yeah, I was satisfied. Tbgy were quick 

to respond. Until I started driving the vehicle 

and found that they dido't vacuum the glass out of 

tbe back hatch and it stil.l. ratUes aro=d :in 
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there and a lot of ~ittle just kind of m.i.nol: 

issues with the actual repa~ 1tself. 
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Do you believe it was devalued? Was there chips 

or anything on the back end of the vehicle? 

No. There -w:as soma btmIper r I guess I replacement 

that they didn't put back in that caused i.t to 
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actually. wear pa.int. and stuff. 7 

OY~YT sir. P-nd subsequently you've had another 8 

glass c1a:i.."Il which was in 2008. I have the 9 

paperwork here. In 2008. So .. hat happened this 10 

tiIi'te? 

:r cal.l.ed USAA again. Tlti.o time. they did the srune 

thin.q, and when I qne~tione.d theiD. whether i. t 'h"aS 

USAA :I ... as tol.d it was Safel.ite on behali of USAA. 

:r expressed that J: ..-anted. to speak with USAA and 

they told me that's who was hand1~oq( you know, 

ge~ting the q1ass repaired. 
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Did they tell you the amount they ,<anted to pay, 18 

what they thought was the right number to payor 19 

however Hr. Grantland --

Hot at that. t..iln2. Because at thi.s time after 

be~nq kind of a l.ittle irritated the first t~e 

that they got it fixed through Safelite J: again 

chose Southern Glass. I\nd I got the same spiel 

about not pay.tug end eve.x:ythi.ng else4 You know, 
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may nat pay in ful.l and l you know, :it being 

covered. .And J: just ba.ica1ly expressed that I 

didn't care for the service that I received the 

fir.t time and that J: wanted to continue h..-.ring it 

repaired at rtJ.y ~hoice". 

So since Ne do a little business together -- I'm 

paying you what your rates are -- you decided to 

pay us what our rates are? 

Absolutely. 

And so what happened? Did you turn it in for 

reimbursement and it was -- r think that the 

amount on the fax, if you will, \.as 260 some 

dollars. I can find that for His·Honor. But your 

bill was about $103 mo!;e. 

Yeah. It was a l.itUe bit more than what -- I 

think when we were in the conversation they wanted 

to discuss a rate and one of the emplOyees 

basically said they wouldn't discuss that with the 

client. Or, you know, ~ith ~e. And.that w~s 

between y' al.l. • 

Okay. So you got a bill from us? 

:I did. 

And you made ·the -- you took care of the bill? 

:r pa;.d it. :I wrote a check or cash. 

Okay. And what did you -- did you turn it in for 

56 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

63 

reimbursement to USAA? 

:r did. 

And what happened? 

I sat Cttound for about six weeks wondering where 

my·=ney was. I\nd after :r decided to cal.l. baclc 

;in, .I got Safelite once again and was told that rrry 

claim bad been closed because it didn't meet the 

ded"Cctibl.e. lind I:.'>at was kind of the argument :I 

had the first time.. In the state of South 

Carolina that the breakage was cove.red and that's 

-- you know, that r was supposed to be ,reimbursed 

for i.t.; ADd at that point. :it pushed over to 

someone that was a supervisor at USAA and I 

explained the situation, that"r had gotten it 

f:i.xed, paid for it and seD.~ in a cl.a..im.. ~ey bad 

c~osed my claim. They hadn't re.imbursed me. And 

~e su~ervisor at that point asked how much I bad 

paid, and J: don't remember off the top of my head 

what the number was. But I told him and asked h:im 

:if he wanted to fax it over and he said that that 

wouldn't be an issue whatsoeve~ and that they 

would be cutting a check and sending it out 

i.mmedia~ely. 

So they sent you the mo~ey? They wired you the 

money, correct? 

I think they wired it to m.y account. 

They wired you the money. It was $442.22. 

That's correct. 

So they paid you Our rates? 

They paid you --- paid me whatever :r was charged 

to pay for getting the thing fixed. 
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So in your opinion, everything was fine, correct? 

They agreed to our rates? 

They reimbursed me for what I paid. 

But they did make an attempt earlier to say we're 

not -- we're going to only pay less? 

Yeah. l think they came in with 280 something 

,when I was on the phone. 

I think you're correct, sir. I think that's what 

you told me. Okay. 

Hr. Epley: AS Hs. Stratton from this law 

office says, Your Honor, we have the 

legal right to stand in the shoes of the 

67 people by virtue of accepting the 

assignment of proceeds. So in 67 pair· 

of shoes, we \-,.ant to know why we're 

being treated differently than Hr. 

Brown. Mr. Brown was told that he WOuld 

be paying -- they would only want to pay 

us a less amount, but they indeed paid 
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our rates when push carne to Sh07e. So 

that's --

The Court: Questions for Hr. Brown, 

John? 

Mr. Grantland: Yes, sir. 

Cross-ex~nation 

By I-'..r. Grantland: 

1 

2 

3 

4 

5 

6 

7 

B 

9 

Q 

Q 

Q 

A 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Mr. Brown, in the first --

Mr. Grantland: can I stand right here? 

The Court: Wherever you want. 

In the first circumstance -- first time you had 

10 

11 

damage to your car, when was that? How long ago? 12 

It was probably a couple, two years. t-'..aybe t.!lree. 

:t'm not exactly ~-e. 

And Safelite did the repair? 

Yes. 

And you were not -- were you billed anything for 

that? 

No, 1: "'''as not: .. 

Okay. And you were not satisfied? You said you 

still had problems with the windshield? 

still with the back window. 

13 

14 

15 

16 

17 
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19 
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21 

22 

Okay. Now, did you ever call back to Safelite or 23 

USPA to say hey, this isn't -- this wasn't fixed 

correctly? 
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1: did not. My -- and if you know a little "it 

about my background, my time is extre.'Ilely limi ted 

and with the frustration, it would have taken mare 

time and hassle that I felt that it was worth 

having to argue with and dicker with the company 

and take away fro:a rIY job and llIY business. 

So even though you had a warranty for the first 

repair job that you had, you chose not to call 

them back to let them know that you're having 

problems? 

I still have a warranty and l could still call. 

So that's not an -- I mean, that's still an 

option. 

Okay. Now, you said you and Hr. Epley do business 

together? 

Yes, si.r. 

What kind of business do y'all do together? 

I do IT con.sul.ting, computer engineca-ring, 

networking and adItinistration. 

And is he one of your customers? 

He is. 

Now, the second glass claim you had, now, did your 

glass claim -- the second time you had a glass 

claim, is it a part of this lawsuit for Mr. 

Epley's claim? 
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L don't have a clue. 

Has he ever asked you to make -- assign any rights 

he has under the policy? I mean, rights you have 

uncer the policy? 

I don't understand w1:.at you' re as}-~g roe. 

He has 67 assignments based on 67 invD~ces. I'm 

trying to figure out are you one of the 67? 

I expect I woul.d be. 

Mr. Epley: Can :r a.."'1swer that? No. No. 

Mr. Brown did n"t fila a claim through us. 

He paid us directly. 

So the second time you had a -- the second time 

you had damage to your car was when? A year or so 

ago? 

Not even. It was in 'DB. It's maybe qt.lite a 

year. 

Okay. And did you go straight to Southern Glass 

or did you call USAA yourself? 

I called USAA and the" "'ent over -- went to 

Southern Glass, I be1iG:ve. 

}\.I1d when you called USJI_l\., Sarelite took your call 

and took your information about who you are and 

the policy and what happened; is that correct? 

As far as I know. 

And I assume you told Safelite that you were going 

to go to Southern Glass? 

Actually, they were telling m,! there were 

preferred. carriers in the area, and I asked them 

to gi\ .... me a list. and they ga"'" me a list and I 

bad only heard of one out of four maybe. And-­

They gave you four different carriers who were 

preferred? 
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Three or -- ma~obe three or four and I hadn't beard 

of any of them but one and I know that. the one 

that they gave me wasn't veL:! rep~tab.le, at least 

in the opi.:li.ons I =eceived. So 1: a..sked thee. about 

getting it d~ne at roy choice. 

lfuich was Southern Glass? 

That's correct. 

And you know him and do business with him? 

That's correct. 

So you told him I want to do -- I ~ant to get my 

glass rep~ired with Southern Glass, and what did 

Safelite tell you? 

That I had the option of doing that. They 

couldn't. guarantee that it would he warrantied, 

that they did express that, and they wouldn't 

necessarily -- that.:if it was more. than the amotmt 

that I may not be covered. 

They told you that if Southern Glass's price was 
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more than what USAA's approved price was, you 

would not -- you would have to pay for that 

yourself? 
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I may not be covere.d. They didnr t say I may have 

to pay for it. Th"y said I may net be covered. 

:rhe Court: Let me stop you there. Vihe 

is they? Who were you ~~king to? 

Safelite. 

The Court: Not an adjustor? 

No, sir. I was talking to Safelite. 

'J'he Court: Go ahead. 

Safelite, did they'communicate to you that they 

are a third-party administrator for USAA? 

Yeah. And I co==icated wi tb th= that I wasn't 

pleased the way things ware being handJ.ed by the:n. 

But they didn't hide who they were? They didn't 

hide the fact that they were a third-party 

administrator for USAA? 

No. :rhey ware speaking on behalf of USAA. 
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And so you told them you wanted to go to Southern 20 

Glass. Did you -- do you know whether a work 

order "as sent to Southern Glass? 

I have no idea. 

Did'Mr. Epley produce -- sho" you a fax from 

Safelite to Southern Glass? 
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Not to my knowledge. 

And do you know what paperwork Mr. Epley submitted 

to SafeH te? 

I wasn't privy to that. 

You just paid out-of-pocket -- you paid it 

directly to him? 

Here's an invoice. I said here's a check. Or 

cash. Like I said, I don't remeIDber if I did check 

or cash. I probably did check. 

Mr. Epley: I didn't submit any invoice 

on his behalf. 

Okay. So -- well, you didn't -- you paid Mr. 

Epley directly. He didn't submit an invoice to 

Safelite. Did you submit the bill to USAA? 

I did. That's what! just stated earlier f that 

they closed ray c1aim and didn't reimburse me. 

When did you submit your bill? Was it --

It was after I got the repair Kork done anq it was 

paid for. 

Okay. And when did you follow up with Safelite? 

Well, I followed up with USAA and got Safelite. 

~Ihen did you follow up with OS --

Like I said, four or six weeks .later when I didn' t 

have my money. 

Okay. And then they paid you your money? 

58 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

71 

us~~ wi~ed me ~y money. 

Okay. You asked for reimbursement on a claim that 

you were told is closed? 

Let me go through this agai.n for you. I called in 

and asked where my r.eimbursement was on m.y clai:n. 

It Showed, even on my o~ine status 1 that ~~e 

claim was closed. B~ng;tlle claim closed, I 

li'Clntf::d to know why X hadn~ t been re.i.mburs~. At 

that point it was a matter of getting some. hubbub 

about it was u~der the deductible and I --. at that 

point I fired off in the State of South Carolina I 

have fu11 coverage. ItJ s ~ot a deductible for 

th.i s . I'm owed this money. And I ended np 

getting someone from -- at that point, to my 

knowledge, from OSAA that expedited the situation 

and wired me my money. 

Okay. You spoke. tOr I guess, a supervisor, a 

claims supervisor? 

It's al1 recorded. I'm sure they can find out who 

it is. 

ADd they wired you the full amount? 

That's correct. 

Mr. G:x:antiand: Just a second, yo~ 

Honor. 1. have no other questions. Thank 

you. 

'The CoUrt,: You're excused. 1my 

objection to hint leaving? 

Mr. Grantland: No, Your Honor. 

The Court: You're excused.. '!'hank you 

for coming... Now, before we go any further, 
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are thel:e any other wi.tnesses here that are 

not in your ~loy? 

l'..r. Epley: :c have no other witnesses, 

sir. 

The CO~t; So yon'4e done? 

Mr. Epley: I have some more to talk 

about, but I'm not --

Tbo Con.rt: Okay.. But, I mean, you've 

got two ,employees here. Do you plan at soma 

point to call th.em.? 

Mr. Epley: I do not, s:i.r. They can go, 

if they'd like. It's up to them. 

The Court: So you're pretty mIlch at the 

end of your case? 

Nr. EPley: I would like the opportunity 

to question Ms. I?al.tner. 

The Court: You're ~oing to get that 

opportunity. I'm just telling you there are 

two, four, s:ix. seven people left i.n thi.s 

room and 78 more about to descend on us again 
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at the two o'clock t~ period. 

lo'..:r. Epley: Yes, sir. 

The Court: I'm qo:ing to make e.ither the 

seven of T all mad and have you come back 

toIWrro'W' o:t' the 7 B people _ I gue.s s you've 

al.ready f'i.gul::ed out I'm not making 78 of them 

come back tomorrow. So if we're. at a poi.:lt 

nOU' that you dC::l' t have ritnesses that's 

going to have to come back, that a:e not in 

any way involved i.n thi.s other than a 

wi.tness _ I don't mind te1linq you you're 

going to have bring your e:::ployee.s back. :r 

don't mind te.l.linq the colll?any they' =e going 

to have their people back. Bu~ I don't want 

to tell same clti...r:en who's caught in. the 

I!dddle of this they qat to come bac)o. 

Mr. Epley: That was rrrf only witness, 

sir. 

The Cou:t: We'll see y' al~ bac.k here 

tomorrow at one. o'clock. Just 50 y'a.l.l. know, 

i.t certainly disappoints m9 more to ceDe. bar:.k 

to~or:ow ~~an it does you because tomorrow 

a£ternoon is supposed to be my day off. 

~~. Epley: I'll be as br~ef as possible. 

The Court: I promise you, y'a11 coming 
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back tomorrow at one 0' clock breaks my heart. 

Mr. Epley: Be as brief as possible, sir. 

Mrw Grant1and: Your Honor, may I -- at 

least if he is --

'!'he Court, No need to be. Once I'm 

here, :t':u here. 

Mr. Grantland: Your Eonor, may :r -- if I 

may -- :i.£ at least -- if the Plaintiff has 

rested his case, :i.£ I may make'a directed 

verdict:. for the record. 

The COtlXt: Be has not rested his case. 

He gays he has same: he. wants to submit. 

Mr. Epley: I don't know what a directed 

verdict is, D1!t I'd like to be heard out, 

please, s:i.r. 

The Court: One 0' c10ck tomorrow. 

Mr. Grantland: Thank you, 'four Honor. 

(Whereupon, the hearing h-a!3 adjourned at 1:14 

p.m.) 
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The Court: All right. When we left 

yesterday you had called most of your case 

your \d tnesses. 

Mr. Epley: I have called my witnesses, 

sir, and I have a little bit more to go and 

then I will rest my case. And I understand -

The Court: Let me be sure of a couple 

things right· off that I should have done 

yesterday. I assumed them yesterday. I want 

to be sure that I'm right. First off, you 

are not an attorney; is that correct? 

Mr. Epley: That is correct, sir. 

The Court: And as such, you are 

operating pro se. In the Magistrate's Court 

Rules in this state it says -- and I don't 

know quite how you do this -- that I'm 

supposed to assist you in making sure that 

you have presented all of your evidence 

properly. Never have quite understood how 

I"m supposed to be mutual and detached and 

assist one side, but I do the best I can with 

it. 

Mr. Epley: Sir? 
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The Court: Yes, sir. 1 

Mr. Epley: I'm pretty comfortable in my 2 

business and what the issues are. If I have 3 

a procedural issue, -- 4 

The Court: That's the only thing I can 5 

help you with is a procedural issue. 6 

Mr. Epley: Okay •. I'm fine, sir. 7 

The Court: Is there something that you 8 

need? 9 

Mr. Epley: I thank you for your offer. 10 

The Court: Proceed. 11 

Mr. Epley: We'd just like to close this 12 

and thank you for coming in, Your Honor, 13 

tOday. We'd just like you to understand a 14 

few more points before vie rest our case. We 15 

do send a bill to the insurance company on 16 

the customer's behalf. The customer has a 17 

lot of different ways they could pay for 18 

that. Most of the indemnification for 19 

losses, the consumer prefers that they use 20 

their insurance proceeds. We would like you 21 

to know that we consider ourselves more than 22 

fair and reasonable for the services and 23 

products we provide. The rates that are 24 

contested here are being paid by many other 25 

62 

carriers; Safeco, Bristol West, Selective, 

Metropolitan Life and more. The rates that 

we are charging, sir -- we're not gouging -­

are much lower than USAA themselves pays in 

areas. And I'd like to gi'7e counselor this 

letter right here and a copy to Your Honor. 

This is a fax sent to Dear Glass Shop Owner 

from USAA. I'm sure Safelite Solutions, 

7 

their third party, sent this. It's dated 

February 23, 2005. In the middle part of the 

letter are the rates that the insurance 

company themselves feel that are -- feel that 

is fair and reasonable. The rates are very 

easy for us to read, but I'd like' to kind of 

give you a few examples of what this means, 

sir. Just picking a few out of the contested 

invoices, a part #1256, which isa common 

Ford pickup, our bill -- our bill that He 

passed along for the insured is contested at 

$411.85. In using this formula, the payment 

that USAA is happy to make is $757.72 plus 

tax. One more example, cornman Chevy pickup, 

a late model pickUp. Thes~ are not high 

priced parts, sir. The price that we sent in 

on behalf of the consumer is 362.46. Using 

8 

this formula, the total price is almost 

597.24 plus tax. These are approximately 

double. Just short of double of what we 

offered in our invoice. It's very important 

for us because we have an ethical and moral 

standard, like Ms. Stratton said, that Ne 

could bill anything we want and that's not 

true, sir. We're billing for the services 

that we provide and the material we provide. 

r~e' feel we're billing more than fair and 

reasonable and by what DSAA is paying in 

maybe other parts of the country. We did not 

get this. These may have been -- it's 

somewhere. So in other parts of the country 

they're certainly indemnifying their insured 

tHice as much as they're indemnifying their 

insureds in this area. A high-priced one is 

a -- for some reason, a 2007 Toyota Tundra. 

Our bill was 915 and the -- by this formula 

that USAA proposed themselves not too many 

years ago, 2005 -- and some of our invoices 

go back to 2007 -- it's $2,093.95 plus tax. 

That's over double. Also I have another one 

to show that they're not alone. This is from 

Westfield Insurance Company from Safelite 
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approximately the same date, sir. fu,d these 

are even slightly more because the labor rate 

is higher on this westfield than the DSAA's. 

So they're even slightly more. A couple of 

other things that we'd like you to 

understand. That the rates that , .. e are 

charging, sir, are certainly at, near or 

belolo/ Hhat they were ten years ago I,i th every 

one of our costs going up. You imagine what 

gasoline was ten years ago, energy and 

everything else. Most of the business in our 

industry is done on the road. The cost of 

vehicles, et cetera, et cetera. We also 

tiould like you -- there may be some 

misconception about this fax that Hr. 

Grantland and I vlere talking about yesterday 

that he believes that we have made some sort 

of promise once we do the job. We need you 

to understand, Your Honor, that the work -­

or the rates were not agreed to before any 

fax was sent. They were not agreed to before 

any fax wa's sent. The State says we 'have 

every right to do business in the state. We 

have been operating for 20 years and I have 

been in this business for 34 years in this 

10 

area. The conSlli~er has the right to go 

2 wherever they \'Jant to. I'll give you an 

3 example of that. If you took a fax -- if you 

4 made a phone call to the Publix down here, a 

5 local grocery chain, and you said I want to 

6 have a good meal tonight. I Nant ten pounds 

7 of the best steak you got and I'm going to 

B pay ten cents a pOI.md and they no, sorry, Vie 

9 can't do it for that. But you fax it in. 

10 And you walk into the store a couple days 

11 later and you pick up ten pounds of steak for 

12 ten cents a pound. You put a dollar on the 

13 counter and you walk a'o/ay. I think you'd be 

14 arrested shortly thereafter for not paying 

15 the bill that the -- what is proper for that 

16 particular purchase. We also want you to 

17 understand that we are not suit happy. We 

18 have not designed anything; This situation 

1-9 has' evolved over many, many, many years', And 

20 since I'm on national organization, I do know 

21 that there is nobody in this industry that is 

22 profitable. Everything that the -- the 

23 maneuvering and the directing of the insured 

!4 to the third party's OHn business, the 

II 25 constant decreasing in pricing while every 
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other costs is going up has said that we just 

can't take this anymore. 'And He have tried 

to communicate', and every time we communicate 

or try to communicate to any insurance 

company we wind up to the third party, vlho 

they say handles all their glass issues. ~nd 

we do have the assignment, the legal 

assignment. We get this assignment before we 

do the work. Sometimes during we do -­

during when Ne're doing the work and 

sometimes after we do the work. But it's 

alt-fays after the loss, so that makes it 

valid, and I think the counselor here agrees 

to that. And we wish we didn't have to, but 

t.e are -- we have filed against a few 

insurance companies, and I'll be glad to give 

you a copy if you so Hish. There is 177 

insurance companies licensed in the State of 

South Carolina. I'm sorry. To do business 

in the State of South Carolina. I think 

there's even more that are licensed in the 

State of Carolina -- State of South Carolina. 

Pardon me, sir. So it's not like we're going 

crazy or anything like that. And the answer 

to why we're not on the networks is that at 

12 

one point in time when we said that's enough, 

here is the last nett.;ork agreement that we' 'Ie 

seen. In this network agreement, sir, I 

believe it's page -- it is a one-sided 

agreement. It says in the agreement -- and I 

can find it if you'd like, sir, the records. 

It's nuIDber 4 -- 4.1 at the end. Safelite or 

any insurance or fleet company --

The Court; Wait a minute. 4.l? 

Mr. Epley; 4.1, sir. Did I no~ have 

that in my --

The Court: That's the records? 

Mr. Epley: It's their records. At the 

end of the first paragraph there, it's 

Safelite. Right in the middle of the 

first paragraph afterwards. 

The Court: All right. 

11r. Epley: n Safeli te or any insurance or 

fleet company-for whose customers or insureds 

participate has rendered services hereunder 

shall have the right to audit such 

transactions, books and records for verifying 

quality and compliance with the terms of this 

agreement. " l'le have no problem working wi th 

any insurance company, anybody that we're not 
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13 

in competition '-lith. But what this says is 

that our competitor has the right to come in 

our building and look through our records. 

And not too many people are going to allow 

that. At least we're not going to allow 

that. So that was sort of the last straw. 

Also this agreement does not allow for a 

guarantee for any quantity at the largely 

discounted rates and after a while you -­

when I speak to Ms. Palmer I can get into why 

the costs are going up for companies like 

ours and going down for the third party who's 

also in the same business. I think that's 

it. I appreciate you coming in today, sir, 

to hear the end of this. And I think the 

proper thing now is to say I rest my case. 

The Court: Not just yet. I got to 

assist him a couple things. ~~at amount are 

you asking the Court? You have·not -- I 

don't recall any testimony yet telling me how 

much money you are asking me to award and how 

you got to that amount. 

Mr. Epley: I believe on the complaint 

and I may not --

The Court: It does, but you're required 

14 

-- once you get to court you're required to 

state the amount of money and why. Either 

you've got to produce -- you can't just say I 

~Jant $7500 because I'm a nice guy. 

Mr. Epley: No, sir. 

The Court: It's got to be more than that 

and you've got to put it on record. 

Mr. Epley: Excuse me. I apologize for 

the delay, sir. 

The Court: It's okay. 

Mr. Grantland: Your Honor, when he -­

after Mr. Epley submits the -- his damages 

information, may I question him based on this 

new testimony? 

role. 

The Court: Oh, absolutely. I just -­

Mr. Grantland: I understand. 

The Court: I'm playing that impossible 

Mr_Grantland: Yes, .sir. I just have .-­

The Court: Which when I retire I'm going 

to demand an Oscar. 

Hr. Epley: Sir, I don't have a copy of 

it. Hy assistant has gone out to see if I.,e 

'can get that amount. But if it's proper, it 

\-las --
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The Court: I'll let him go ahead and be 

questioning you and then He'll come back to 

that. 

Mr. Grantland: Yes, sir. 

Mr. Epley: It was -- I'm sorry, sir. It 

~las approximatelY'$7200 plus change. ' 

The Court: You'.re required to tell us 

how much and Hhy.' In other words, you're 

required to come in here and tell me I'm 

asking $21 on such and such a claim. I'm 

asking for $18 on such and such a claim. Or 

I'm asking for these many claims at this many 

dollars. You've got to put on record what 

you're asking for. 

Mr. Epley: I have it. And I appreciate 

that, sir. 

The Court: All right. Go ahead. 

Mr. Epley: There are 67 claims, I 

believe that says·on this. 67 claims. The 

amount is $7,337.07. 

The Court: And have you supplied to the 

defense a copy of each one of those claims? 

Mr. Epley: I have, sir. 

The Court: They've given you the -- I 

can't think of the --

Mr. Grantland: He has. He's produced 

the claims. 

The Court: You got all of them? 

Mr. Grantland: Yes, sir. 

16 

The Court; I'm sorry. I had a case just 

a few minute that flustered me so I'm just -­

I've got to get over that one.' It was 

criminal court and he'll have a long time to 

think about it. All right. Go ahead with 

your questions. 

Mr. Grantland: Thank you, Your Honor. 

I'll sit here just like he did, if that's all 

right with Your Honor. 

The Court: Yeah. I'm good with it. Go 

ahead. 

16 Cross-examination 

I? By Mr. Grantland: 

18 Q 

19 

20 

21 

22 A 

23 Q 

24 

25 

Mr. Epley, you've brought '~p a February 2005 

letter that ~ou've brought up to. Judge Womble's .. 

attention. Now, do you know if -- all of your 

invoices are from 2007 and 2008: are they not? 

That's correct, si~. 

So do you know if this -- what is quoted in this 

2005 letter was even in effect in 2006. 200?? Or 

excuse me. 2007 Dr 2008? 
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Q 
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Q 

A 
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I really don't kno",f e.ither way_ The -- from my 

knowledge of_the business, this appea--ed--

appears to be folks t..""'tat were not a 1~::ceferredrt 

provider. 

But this invoice is two -- this letter is two 

years older than your invoices that you've 

submitted in this court? 

Ti"'..at is correct. 

17 

NOW, do you -- and whether it's relevant to USAA's 

policy in 2007 and 2008, you really don't know? 

USAA's policy? No. I was just making the point 

t.'>at there's a very large price discrepancy that 

has been paid in tho:! recent past ~ 

Okay. Now, you talk about the fax that is 

received and we talked about the -- I think one of 

the faxes I showed the court yesterday was a Thad 

Hill er fax. 

Hr. Grantland: And I think that's 

Exhibit One, Your Honor, if you have that. I 

believe. 

The Court: I'm sure that I do. 

Mr. Grantland: Yes, sir. 

And in that -- you said rates were agreed before 

the fax was sent? 

Correct. 

Rates were quoted before the work was done; is 

that correct? 

That is oo::-rect. 

So rates were discussed before you did work? 

That(s correct.· 

18 

And the fax was sent before work was done; is that 

correct? 

Not necessarily. Somet:ime.s the fax co:nes over a 

couple days later. 

But it's around the same tL~ frame? 

Could be bGfore; could be after. 

Okay. All right. 

I will add to that that since we've had so ~uch 

trouble and experience in dealing through our 

competitor, we genenu,ly are starting the work or 

the .. 'Ork p=ocess by the tima we call -- we assist 

our customer in making a timely claim. So our 

work has started. If nothing else, the paperwork 
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But are you saying it would hava come a month 

later or a week later? 

,Could be two or t...;'ree da~'s later. 

19 

Okay. Now, you testified to the court about the 

profit and decreasing pricing. Now -- and I jring 

this up only because you mentioned pricing. Do 

you have a different price for a cash -- for a 

cash customer versus an insurance company? 

We do Dot, sir. We discount according to the 

I:tarket. We find that in a lot of cases ""'9 have to 

try to get close to'a cash market price. And 

be.1ieve it or not, l-fr. Grantland, the leader in 

the cash market pricing is, again, Safelite Glass 

COmpiL'"'lY· 

So your cash price and insurance price is the 

same? 

We b:y to stay somewheze near their cash pr;ces. 

Okay. Now, you mentioned the assignment. You 

agree that your assignment is based on the terms 

of the policy? 

That's what -- that's what we/re looking at, yes, 

sir. 

And just make sure we're all on the same page. 

You mentioned the policy. You relied cn page 20 

of the policy yesterday. Or excuse me. Page IS 

20 

of the policy yesterday; did you not? You looked 

at page 19 of the policy about physical damage 

coverage? 

Mr. Grantland: Your Honor, I'm looking 

at, I guess, Exhibit Fcur, Which is -- you 

have a certified copy. 

You relied on page 19 of the policy in your 

testimony yesterday; did you not? 

I'm sure I did somewhere along the line. 

And you relied on page 20 of the -- of 26 as well, 

didn't you? 

I think 'I mentioned that pagg also, yes, sir. 

Yes, sir. And you -- now, coes the copy you have 

-- I_know I've given a certified copy to the 

Court. Does the copy you have also include the 

amendment of the policy? 

~r. Grantland: Your Honor, that's in the 

back a~d it begins at page one of five. 

part-of- the' nark or the -- just the paper;::>rk p=t--- -19 -Q ---Does your policy have -the amendmcflt?-----

of the work. 

Okay. But this -- you agree this fax didn't come 

-- I mean, this fax was either before you started 

the actual physical work or during -- while you're 

doing the physical work, you would hav~ --

Not necessarily, sir. 
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If you'll bear w:i.th me just a second, sir. Are 

you -- .. hat page of the amendment are you 

referri.ng to? 

Page One. I just gave you a copy of it. 

Is it right here? 

Yes, sir. 
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21 

Okay. 

Now, did you know that at the top of the amendment 

it says this amendment replaces Part D in its 

entirety? 

Part D? 

Which is -- begins on page 19. 

I see where it say that, yes, sir. 

So you would agree with me if this amendment 

replaces Part D in its entirety, this is the 

controlling policy language? 

I would read this as if the amendment changes 

anything in the original poli.cy I then there is -­

that would be amended. 

Right. So--

So if it's not amended, then the original. policy 

wou1d have to be re1ied on. 

F~d your assignment is based on the terms of the 

policy. That's how you're able to sue USAA 

because you have an assignment to pursue a claim 

under' the terms. 

Go right ahead, sir. 

Is that correct? 

YeS, sir. 

So you would agree the terms of this amendment are 

very important? 

22 

The terms of the amendment are certainly 

important. 

Okay. And just to point out, you see the 

definition of repair on page one means restoring 

the damaged property to its pre-loss operational 

safety, function and appearance. This may include 

the replacement of compcnent parts. Do you see 

that? 

Yes, sir. 

So you agree that under the terms of the policy, 

repair and replace -- replacement could also be 

included in the definition of repair? 

Yes. 

The goal is to put the car back in its pre­

accident condition? 

If you'll give me a second, please. Yes, sir. 

Okay. And then we've talked about page three of 

five of the amendment, again which is the terms of 

.the pollcy.~_And.you.~:ce familiar. with page thr.ee. 

of five, paragraph Bl that says the limit of 

coverage is the amount necessary to repair the 

loss based on our estimate or an estimate we 

approve? 

I certainly can see that. 

That's what the policy says? 
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23 

That's what the pOlicy says. 

Okay. Then you gave Judge Womble a Network 

Agreement from December 2006. 

Yes, sir. 

Now, was this in effect when any of your work was 

done in -- do you know if this was -- if this has 

anything to do with any of the work you did in 

2007 or 2008? 

I do not believe so. To tha best of my 

reco1~ection, that was the straw that broke the 

came~ f S back. 

And whether this -~ this is dated before any of 

your invoices? Before you did any of the work? 

Yes,. ~ believe that's correct. 

Hr. Grantland; I ~ave no further 

questions, Your Honor. 

The Court: I need to clarify. Yesterday 

you mentioned some -- you mentioned a statute 

that says that you can.'·t charge a deductible 

in this state for somebody with full coverage 

glass; is that right? Do y' all agree? 

~~~ Grantland: Yes, sir. 

v~. Epley: Yes, sir. 

The Court: Do eitl .. er of you know the 

statute? I've googled it and everything else 

up here and r can' t fi.nd it. 

Hr. Epley' I've been reading a lot of 

the law and the statute, Sir, and it's 

ce.x-tainl.y .in there. I don' t have _ ... 

The Court: The othe.J:' one, there ,",'"as a 

statute mentioned yesterday that says the 

24 

i.nsurance company can' t own a glass company .. 

Hr. GranUand: That's what you sai.d. 

The Court: I asked yesterday and y'all 

both agreed yesterday that that was the 

statute. 

Mr. Grantland: We haven't been able to 

fi.nd a stat.ute to that effect, Yow:: Honol:", 

but --

Mr. Epley: To be just st:r;aightforward, r 

don't kno;" if it's legel or illegal. My 

point is it's.--

The Court: I remember from another case 

-~.-' .. that was brought ·up .. :r . .just.-can~t- find.it .. -

Mr. G~antland: Yes, sir. We--

The Court: It's either a Supreme Court 

decision that it would be inappropriate or a 

statute. That's what I asked y'all ~asterday 

was it a statute and y' all both said yeah. 

But I can't find it. 
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M::. Grantland: Your Boner, I certainly 

\f'aIlt to agree with you, but --

The Court: I th.i.nl< i. t may part of the 

FaiJ: Trades Act that doesn't al.~ow yo·u to 

co~ in and take a -- just 1ike it doesnlt 

allow a doctor to ~&.n a bospital. 

Mr. Grantland: '!es, si.r. 

~he Court: But nobody has it. 

25 

l-'~_ Epley: 110, I haven't. I just would 

com:nent it's --

'The Court: Both -- yesterday both of you 

agreed that that's the rul.e and both of you 

said that e>d.sted so nothing to argue ahout. 

I'll trust both of you that you',re right. 

Y.r. Grant1and: AgaiD, Your Honor, I'm 

not -- it would make sense, but I'm not aware 

of a statute. 

The Court: Okay. Any other testimony? 

V.:.r. Epley; We will rest, sir. 

The Court: They have rested. Co"'U':.sel? 

Y...r. Grantland: Your Bonor I at this time, 

with all due respect to Mr. Epley, I'd ask 

for a motion for a directed verdict. Your 

Sonor, in a light favorable to Mr. Epley --

aud you'll have an opportunity to speak. In 

26 

a light favorable to t-<.r. Epley and Southern 

Glass, assume everything Mr. Epley said today 

=d yesterday is true. He bas still not 

proven -- OJ:' has sti.11 not presented evidence 

that USAA violated the terms of their policy. 

'l"hat is the only i.ssue before this court. Be 

stands i:l the shoes -- he stands -- ha's 

wearing two hats. Re' s wearing the hat of an 

i.I1.Sured through his assignment. He's wear.ing 

the bat of Southern G~a5s. And in this case, 

standing in the shoes of the insured, he has 

alleged that USAA violated the terms of their 

po~icy by not paying Southern Glass's invoice 

one hund....-ed pe::rcent:. In ~ight -- and, YO'lll:' 

BOllor, I submit to you that he has produced 

no eviden"e that that was a -- that by USAA 

not paying the invoi.ce a hundred percent, 

that that violated USAA's policy. In a light 

favorab"'l.e to hi..IiI, to S·outbern- Glass,' Your 

Honor, they did work on 61 cars insured by 

USM. They -- before they did work, they 
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were -- or while they did work, they received 22 

a fax that had a price. Th~t fax said 23 

pe-...-formance of wo:rk cO:lStitutes acceptance of 

service. Perfozmance. of the work constitute.s 
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24 

25 

27 

acceptance of the price. Tbey d.i.d the wo:k. 

They submitted an invoice to USAA for the~ 

pri.ce for the work. USAA paid sometbi:Jg on 

every :invoice. Not -- r mean, in every --

al.l 67 something t.>las paid. It wasn't paid a 

h.UDd...~ percent, but so:cethinq was paid 0::] 

each one. Rather than ask his custo:::ter for 

the difference in price, he took ~ 

as sig:unen t so that he cou.l.d step in tl:.e 

customer's shoes and make a cla.i..rn and --

n=:tder the policy. His rights are no 

di££ez:ent from the insureds. If an insured 

has nQ ri.ghts to money under the policy I 

neither will he, A.."ld we spent a lot of time, 

YOUl:' Honor, t..a.1.k.inq about the policy. You 

have -- :c blew -ap some pages up that are very 

impoJ:'taIlt to me. You have a c~tifi.ed copy 

of that. policy hand-~elivered froI:1 Texas. 

From my perspective, that' s t...~e :::::lost 

i.mportan t evidence in this case because the 

policy is a. conb:act. Did we riol.ate t..;us 

co~tract by Dot pa~ng the glass cl~ a 

hundred perce:lt or did we not? '!bat's the 

is sue. Mr. Epley talked about page 19 of 26 

of the policy, p!lysi~ damage coverage:. We 

28 

wasted yotn:' time, Your Honor, aIld I apolog.i::e 

for that, debating repai:c and ::eplace, which 

is 0:>' page 19' of 26 of tie policy. Mr. Epley 

-- :! asked }'x. Epley what he based his -

what under the policy did he base his belief 

that Southern Glass should be. paid a hundred 

percent. He relied on page 20 of 26, which 

says for partial losses limit of 1iahility is 

the amount necessary to repair or replace 

dam.aged or stolen property or parts. 'Elet' s 

what. he relied. on. Well, Your Honor, you 

have -- you have a pol~cy. The policy also 

includes an ame.ndment. It says thi.s 

ame..nd:nent replaces ?art D L"l its entirety. 

So the part of the policy that he relied on 

yesterday is not -- isn't applicable. The 

part -- the part of the policy where he 

relied on that he's entitled to an amount 

necessary to- repair the loss is -not 

app~icable. This amendment, which ~loU have, 

pages one throuqb fi.ve, that's the contract 

be'br~en the insured and USAA becatlse th.is 

amendment re?1aces part D in its entirety. 

Repair is def:Lned. Repair is restoring the 

damaged propeJ:ty to its pre-loss cood.i.t.ioD.. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

29 

This ~ay ~clude the rep1acement of component 

paxts~ So f40m OSAA's pe~spective, if it 

means repa£r or if ~t means replace, it's the 

SaIne thing. You know, whateve.I:' needs to be 

done. You're not go~ng to rep~ace a who1e 

wi.ndshield i.:f you have a sro.all crack, but 

repair means -- can also £nclude replace. 

What are USAA's duties under the policy? 

That's ~der page thxee of five of the 

ame.ndment. :It's very cl~, Your Bonor. Our 

~t of 1iability under comprehensive 

coverage, that's what entitles a person 

making a g1ass cla~. And collision coverage 

is the amount necessary to repair the loss 

based on our estimate or an estimate that we 

approve ~f submitted by you or a th~rd party. 

That's the contract. That's it. Did OSAA 

violate this by paying what they approved? 

~hey gave Southern Glass a number in this 

fax, w~ethe.x it wao -- you have the Miller 

work ot:der that has the number spe.ll.ed out. 

You have anotbe~ work order that has the 

number broken down. But they gave southern 

Glass USAA' s 1l:umber.~ USAA's number is our 

estimate o~ an estimate that we approve if 
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submitted by you or a thud party. 'low; 

Ronox, ho~ did USAA violate the policy ~f 

they paid what they approved? That's all 

they're requ~red· to do in the pOlicy. Mr. 

Epley may say it's unfair. It's not right. 

Eut that's between the insured and -- between 

the insured and insurance company. This is 

the contract;- The contract says USAA only 

has to pay ~ther based on their estimate or 

an estimate they approve i£ submitted bY 

someone Like Southern G1ass, a third party. 

There's no dispute that that's what they did. 

They pa~d ~hat they approved. He contends 

that. by payi.ng -- by Dot paying- the invoice 

in fnll they v~olated the policy, bot the 

policy doesn't requue payment ~n foll. It 

reqn~es payment based on what they approve, 

which ~s right hera in the language. So 

that' S' the" issue.- . And second, ·Your Honor,. 
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whether Mr. Epley agrees with us or not, with 20 

-- there's no question ~n rtly mind the policy 21 

was not violated, but -- in a l~ght favorable 22 

to Mr~ Ep1ey. But J second, Your Honor, if 

you look at the fax that he presented, a 

contract was created} a contract for USAA's 
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price. He received a £ax from Safelite with 

a number,. with an approved number, an4 every 

on~ of the faxes said performance of work 

constitutes acceptance of the price. He 

acknowledged --

The Court: Even with the ones he's 

already began wotk on? 

l-!r. Grant.1and: Right. B-e's -- well, he 

says sortle of them came -- 1: think his 

testimony is some of them came he£ore and 

some of them came after.· But either way, --

The Court: You're telling me if I'~ 

~suxed with USAA and my windshield is broken 

at two 0' clock in the morning a....""ld I'm. fixing 

to go out of town, J: can' t call you and say 

fix my windshleJ.d; we'll deal with tb.e 

insurance stuff whe~ I get hack? 

Mr. Grantland: Yes, you can. 

J1bsolutely. 

The COU.J::t: Okay. I just want to be Sure. 

what you're te~ing us. 

v~. Grantland: The issue i.s ":hat -- the 

issue is how much will USAA pay of his 

invoice .. 

The Court: All right. Then talk to me 

some more about the statute that stated it 

doesn I t all,?l'1 a d.educt.l.ble. "I' a1l talked 

about that yesterday. 
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Mr. Grantland: Yes,. sir -- that'g not --

that's not --

Tb.e Court: I think it's very tantamount 

to it, John. I doni t know that your contract 

is going to hold up if it's in violation of 

our state law. So what's that:. statute? Te1l 

me what it is. Tell m.e what that statute. 

says. 

Mr. G~antland: Your Rono~, --

The Court: If that statute says you have 

to pay a hundred percent, I don't care what 

your contract. says. 

Mr. Grant~and: X do not believe the 

statute says --

The Court: :I don't knou' what it says. 

y' all brought it Up yesterday·. 

you to talk to me. 

I-' m as·king --

Mr. Grantland: We11, Your Honor, r don't 

have a copy of the statute in fxont of me. 

The Court: Do :you know what it. i.s? 

Mr. Grant1and: No, sir. 

The Court: I'Ye got to -- I've got ~t up 
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on the internet. All I have to co ~s just 

fi.nd it. 

¥-r. Grantland: But -- my ?oi~t --

The Court: ,7' all mean to tell me y' a1.1 

.cO?e in here to argue a great ::'ig old case 

liJ:e this ave=' insurance and nobody knows 

what the statute is? 

v~. Grantland: Well, the deductible is 

not -- it's not -- that's not the issue ~ 

the case. 
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The Court: Well, I don' t r~O\1 whether it 

is or not. I'd like to see it. Tbat/s 

what's been brought up, this may be 

tantamount to a deductible. 

Hr .. Grantland: Yes, sil:. 

Mr. Epley: Deduc:tibles are not applied. 

It's something' to that orcie.J:. 

The Court: h"bere's .it at? 

Hr .. Epley: I'm slow on that thing. I'm 

st:U:'e you're --

Mr. Grantland: I t.h..ink we both agree 

that there are DO de::iuctihles -- no 

deductibles apply. I mean, it is the amount 

thatJs in question. 

The Coort: So, in other words, you're 
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saying no deductibles apply, but if I don't 

want to pay the right amount, the provider's 

got to eat it and. can't call it a dedoctible. 

Mr. Grantland: I'm say'...ng that USAA --

The Court: I'M asking you. I'm not 

putting words in your mouth. I'm asking you 

is that what you say it is. 

Mr. Grantland: No, sir. No, sir. 

The Court: Okay. I just want to be sure 

I know what we'.e talking about. 

Hr. Gzantland: nOt si.r. I'm saying that 

=der your contract ,nth USAA, USA. ... will -­

and it's right here. USAA wi11 repair the 

1058 based on --

The Court: :r U:ldersta.."ld it, :r read it. 

Ml;. Grantland: And they rill identify at 

least a facility that's willing and able to 

coz:::plete the repai.r for the amount of the 
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The Cow::t: But is it -- is that in -- is 

that in contrast to ow: law? Is that 

con~adictive to what South CarolLna says 

co~cern~g deductib1e? Would that be? 

Mr. Grantland: :r do not think it would 

be. 
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The Court~ Do y' a1~ need to take a 

recess and find it for =n.e? 

¥.;r. Grantland: We. Ca!l .if you uant, but, 

J:. mea.:l, --

The Court: Y'all got the computers. 

Ms. stratton: I ~ow right where ~t ~s. 

I can find it very qui.ckly =01: YO'll. 

The Court: Will you do that for me, 

p1ease? If :1"00 give C!.e the section n\!lDbex, I 

can qo right to it £n a secocd . . 
Ms. Stratton: lyell, :r don't know the 

exact section number, but I can find it. 

7he Court: Find it for me. We'll take a 

ten ~ute recess. 

1~. Grantl.and: Thank you, Your Eon:>r. 

(O!f the record from 1:~7 p.~. to 2:22 p.~.l 

The Court: Thank you. They tel1 me 

you've found out. 

Mr. Grantland: Yes, sir. Well, Ashley 

did. 

Ms. Stratton: It's highlighted en ycr= 

screen. 

Mr. Epley: ~~en .it's permiSSible, six, 

I'd like to reply to Mr. Grantland's --

The Court: I don' ~ t!U.nk he was finis!led 
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yet. 

Mr. Epley: I'm sure he's not. 

The Court: Go right ahead, counselor. 

Mr .. Gra.r.tland: Thank you, Yow: Honor. 

May it please the court? 

The Couzt: Yes, sir. 

V..=. GranUar.d: I apo1oqize that we were 

not prepared to discuss deductible because 

froDl our --

The Court: I'm not -- I just wanted to 

see what it particularly said. 

Mr. Grantland: Ye3, sir. And the issue 

is addressed in Section 38-77-280, Subsection 

B _ There's no deductible for glass claim.s. 

And, Your lIonor, that -- th.a USAA policy -­

Mr. Epley: Sir. Excuse me. It t."at 

what it says, nO deductible for glass cla..i.ms? 

i'he Court: Any automobile physical 

damage insUI~ce, coverage d-~nctible or 

policy deductible does not apply to 

automobile safety glass. 

Mr. Grantland: That's what it says. 

Mr. Epley: Thank you, su. 
Mr. Gr~tland: And that's 38-77-2SQ. 

Your Honor, the US~jl policy -- nothing 
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pri.,ted, Youx Honor. You have a jam. 

The Court: That's a midget printer. You 

have to be midget to get down there. 

Mr. G~antland~ Your Bonar, if.I can 

direct your atteni:ion to page two of five of 

the amencblent under the insuring agreement. 

The Court: This i.s the Safelite Network 

Partici.pation? 

Mr. Grantland! No. No, sir. The 

policY. And you have a eer~ified copy of the 

policy. I can show it to you righ~ hare. 

This is --

The Court: ::tt/s Exhibit Four? 

t-<..r. Grantland: Yes, sir. Wh=e that 

yellow tab is, I think that yellow tab is on 

page three of the amendment, :if 1: can d.:U:ect 

you to it. I just wanted to show you --

The Court: All right. 

Mr. Grantland: I gave you page two of 

five, Your Bonor, under the insuring 

agre~nt there at Al. 

The Court: Right: 

~-r~ Grantland: At the very end it says 

no deductible uDder comprehensive or 

co11ision coverage applies to the cost of 
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rep~irin9 or rep1acing damaged automobile 

sa£ety glassa So rtr!f point i.n show.ing you 

that is just to make vary clear that the US1\A 

policy eomp1ies wi~~ South Carolina law 

regarding safety glass deductible.. You 

know, the law doesn't -- the law says there's 

no deductible. Ow; policy says the.re's no 

deductib1e. And the policy says on page 

three, and to paraphrase, USAA wil1 fL~d you 

a ShDP that \"i1.1 pay for the repairs so that 

you're not out-of-pocket anything. And-­

but if you go to a third party, we'1J. pay 

what we app>:ove of the estimate. 1'.nd that's 

-- so, X mean, the policy is perfect1y 

consistent with South Carolina law. Second, 

Your Bonor, what I was -- when we got on the 

subject of deductibles, Your Honor, r believe 

if Your Honor 100ks at the case from the 

. perspectiv~ of Southern Glass i a contract ,""as 

created by Southern Glass's conduce. There's 

no -- they acknowledge that they >:eceived a 

customer who had insurance with OSAA. 'l'bey 

acknow1edge phone ea1ls were made. They 

acknowledge a fax was received. They 

.. cknow1edge that -- in a light favorable to 
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M:. Epley, be admitted that the faxes say 

that perfor.mance of the work constitutes 

acc~taoce of the price and tel:mS. Your 

Bonor I and they did the work. ]I.n offe:r of 

price "las made and by doing the \<fOrk they 

accepted the price. And; Your Honor, this 

isn't the first time this issue has been 

ad.d:t:essed. 

~e Court: Wait a minute. Wait a 

minute. I thought you said just a fe~ 
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minutes ago you ooncurred that in many qases 

work was already e~ther underway or done when 

the fax got there? 

Mr. Grantland: That's what -- YOUI 

Bonor, he said -- I be1ieve he said that the 

falt either g?'t to him befOl:B -- maybe while 

they were doing paperwork or before they did 

, work on the ca:. I certain1y didn't say -­

The Court: r just want to be sure what I 

heard. 

Mr. Grant1and: Yes, sir. But my point 

is, Your Honor, this issue has been -- I want 

to at least bring the Court -- to the Court's 

attention that this issue has been dec~ded 

before in North Carolina. In North Carolina 
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-- and I give the Court the case of -- X ask 

that that be an ~ibit, YoUr Bonor. 

Defendant's Exhibit 1\0. 5, ClM vs. cascade 

Auto Glass; five pages. 

Mr. Grantland: "l'he case of eIM Insurance 

Company versus Cascade Auto Glass, 190 NC 

App. 808 660 S.B. 2d 907, June 2008. That 

case --

Mr. Epley: I object, sir. Tnexe/~ 

higher courts that ru2ed exactly the opposite 

of that. 

Mr. Grantland: If you'll a110w me to 

finish. 

The Court: Let :me hear his argument. 

Then we'll get to that. 

Mr. GranUand: Your Honor, :r mean I this 

.is -- there are 0.0 South Carolina cases 

directly on point, but this was a -- this is 

_ .. - a- North Ca.rol:ina case f=om. t.he. !-tocth_.ca.rolina 

Court of Appeals that is litera11y the same 

issue. It involved ~c and Cascade Auto 

Glass. GMAC asked the cou>:t to determine 

whether a contract:. was made when work orders 

were sent with the words performance of the 

work constitutes acceptance of the price. 
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That's eKact1y what -- this case £nvo~ved a 

diffeJ:'6\t glass co:npany, b:lt involved 

Safe~ite and it involved GMAC I:nsurance 

Company. So Safeli te was in the case I a 

~iffe=ent i~rance comp~y, a di£fere~t 

glass compa."l.y, but the same set of facts. 

Safelite sent the glass company a work order, 

a fax that. said pe:cfoxmance of the work 

cO:l.St.i tutes acceptance of the price. The 

glass company did the work, sent an invoice 

£cr a higher amoUll t and sa.id there's !lO 

coutract. Said u::d.lata.ra~ -- it's ~lateral 

offer. No contract. North Caro~:L:la court 

disagreed. And I would argue, Yoar Honor, 

that that's exactly the same situation .... ·e 

have here. He did -- he received a price 

that USAA wou!.d pay. Ee did the worl<. r 

mean, he's a very experienced businesSIilaD, 

Your Honor. This is not foreign to hin. Be 

did the work. There was an offer of price. 

'1he.re ,.;as acceptance. In North -- unde.r this 

case --

The Cow;t: !!old 011. 

Mr. Grantl.and: Yes, si.r. 

The Court: Back up. Let "'" ask you 

this. 

y~. Grantland: Yes, sir. 

The Court: ~~at you just said to me. 

Who offered that mo:1ey to him? 

~.r. Grantland: Safe Ute on behalf of 

OSA-~. The price was the -- USAA's approved 

pri.ce. 

The Court: But USAA dido't do it. 

Safelite did. 

Y..r. Grantland: Safelite on behalf of 

IlSAA did it. Safelite -- I mean, the 

aoeument says this is the max±mum --

The Court! Is thi.s the same Safelite 

that paid mo.t:e for the sa:n.e windshield in 

another state? 

Mr. Grantland: No -­

Nr. Epley: Yes, sir. 
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Mr. Grantland: No, sir. This.is 18 

- - Safe1ite--S'Olutioo.s-who managas- OSAA' s glass 19 

claim -- who hand.l.es glass claims -- th" USAA 20 

glas s clai.ms progr..,.. 

The Co~: For the whole count-~? 

Mr. Grantland: Yes, si.r. 

The Court: And his claim is that they 

sometines pay more in other places for the 
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exact same wo~k; ~s that correct? That's his 

claim? 

¥...r. Grantland: That's hi.s claim. And 

from my perspective --

The Court: I just want to be su=e. 

Mr. Grantland: Yes, sir. 

The Court: :r. just wa..'"'lt to be sure that 

your argument is that Sa£elite is the one 

that' s dea1i....~g with hi:n, not USAA? 

Y.r. Grantland: No. No. Hy argument ;'s 

Safelite is representing USA1\. in dealing w:ith 

him. Safelite is contracted --

The Court: You don't know whetller 

Safelite offered h~ what USAA authorized 04 

not? 

Mr. Grantl~id! No. It's in the -- it/s 

in the -- he admitted it. It/s in the work 

o.rders. ~ey received a fax. 

The Court: Yeah. But you don't know 

whether they offered him the fu11 amount? 

Mr. Grantland: Well, the prioe is listed 

in the order. I mean, --

The Court: So Safelite puts in --

Mr. Grantland: USAA's approved p=ice. 

The Court: Safelite puts in 2004 
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Aval.a...'"loche, like the case you gave me jt4st now 

on l'~. Larry something o.r another. Mi..1.1e.r or 

so:n.ethi.ng. And if he's going to nave it 

repaired at Safelite or at his place or in 

Oshkosh, Wiscons.in, this co:nputer is going to 

offeJ: the exact sa.!Ile price to all three 

locations to fix it? 

l-4'..r. Grantla:ld: Your Honor, I can' t speak 

to that. I don't know what --

The Court: We're goiog go into that in a 

little bit, r hope, right? 

Mr. Grantland: I :!lean f we can. But from. 

my perspective, the i.ssue in this case is did 

USAA violate their policy. 

The Court: Okay. _ I'm tryi"9 to find out 

just to be sure that -- 1: think I know what 

his argument is: and what the caSe i.s based 

on, but you're saying it's something 

- Eli'fferent . 

Mr. Grantland: Well, my -- the hottom 

line, yo~ Bonor, is he's --

The Cou.rt: r understand. Please 

unde:rsta..-,d I'm in that ~e1ievable ro1e. 

1<1:r. Grantland: Yes, sil:. 

The Court: All right. Go ahead. 
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Mr. GrantLand: Yes, sir. The bottom 

1~ne is if ~~. Epley stands in the shoes of 

an insured making an insurance c1aim. 

The Court: I understand. L agree. 

Mr. Grantland: ~d his policy -- and the 

insurance policy says that -- very clearly we. 

pay based on our estLmate or an estimate that 

we approve if submitted by a third party. 

That's what the policy says. And that's 

exactly what USAA did in this case, 

The Court: Well, actually be's standing 

in his shoes as a -- he's stand:ing in two 

sets of shoes, X guess you wou1d say. Ke'o 

wearing two hats today. 

V...r .. Grantland: But he has 110 -- but at 

least in this lawsuit, he is -- the only 

reason he can sue USAA i.n this lawsui.t is by 

vl..rtue of his assignment and so --

The Court~ He sued you as Southern 

Glass, not on each one as individuals. 

Mr. Grantland: Yes, sir. And there's --

The Cou"t: And you didn't object to 

that. 

Mr. Grantland: No. I acknowledge that 

his assignment is valid. 
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The Court: Okay. 

Mr. GranUand: But the issue is did we 

bI:each the policy. The policy says we pay 

what we approve~ 

The Court: All right. Are you done with 

the motion? 

~. Grant1and: Yes, sir. 

Mr. Epley: So let me see if r can 

annunciate this, sir. The case that 

counselor has g~ven is in North Caro1ina. It 

was a couple of yea:E;. ago. Obviously feel it 

was a bad ruling. Lt's a unilateral 

decision. I~at is says if one guy says this 

is what I'm going to do and the othel: guy 

doesn't agree, the Court, in that case, said 

well, that's just tho way it is. That's 

going to happen. But last month in the State 

of connecticut -- and I am Dot a lawyer so I 

do not have it ·and I don't think· -those fo1ks 

would object. In the State of Co:mecticnt 

the same thing was heard with Hanover 

Insurance Company and some glass peo?la Vl 

Coonecticut. ADd it ~ent to the Supre:ne 

Court, not a lowe.J: court. And the Supreme 

COUI:t said it had to be remanded back to the 
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lower court to decide if things were fair and 

;reasonable because it is unilateral. It 

wasn't accepted~ It was just a one-sided 

deal ~ A contract is two-sided and they said 

-- it a1so -- they wrote the sau~ thing that 

we're claiming for amb~guity. It was 

ambiguous and therefore it had to go -- the 

decision had to go to the benefit of the 

policyholder, the consumer. So we'd like to 

a1so, :if I can, address the. gentlexna.n's 

statement on this particular policy. In the 

State of South Carolina there are no 

deductibles by the Code. lind they've showed 

you the Code. And this indicates that it's a 

unique component -- this is a uniq\le 

compo:nent of a policy. This is not -- the 

qlass is not addressed in the policy~ sir. 

Therefore it's a ~estion of an insurance 

.:interpretation and by it.s own nature that 

means it's ambiguous. Thi.s is a special 

portion of compreh~~9ive to replace the 

glass~ It's a state law~ They're trying to 

throw everything in in comprehensive, that 

g1ass is the same thing as replacing a car 

that's been ke.yed or someth:i.ng. It's been 
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vandalized or ~~ act of God'or something 

else. So it is very much d.l.fferent.. and it's 

not addressed. These a:E;e two completely 

di.£:erent things and it' g st:i.l.1 very 

ambiguous. This is like trying to say 

replacing a broken windshield is repairing' 

the damaged glass, which is just a."1lbi.guous 

and it's not true. So we would like to move 

forward, sir, and have Msw Palmer heard. A.~d 

we'd like to have on the record h~ test~ony 

and cross-examLnation. 

The Court: Mot.ion to dismiss is denied. 

Mr. Grant1 and: Thank you, Your Bonor. 

May I -- may we proceed with --

T3e Court: You certainly may. 

Mr. Grant~and: And I'm going to move -­

The Court: S~e can remain where she is. 

Itt. Grantland: I may move a:E;ound. 

. The· Court: ·T~~t'l~ be fine. 

v~. Grantland: Is-it okay if I sit right 

here? 

The Court~ You're fine. 

Exami.na.tion 

By !-'..r. Grantland: 

Q l'.my, first I want you to tell the Court '<ho you 
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are, where you're from and who do you wo=k for. 

My name is luny Pamer. I'm. from Cente: Point, 

Texas, about SO miles northwest of San Ant.oni.o~ I 

work for USAA's home office in San Antonio Texas, 

and I've worked for the...-n for about ten years. 

And ~hat is your ?osition with USAP_? 

I'm a..""l auto claims staff advisor. 

Now, are you familiar ""ith t:he terms of the USAA 

policy as it: relates to glass claims? 

Yes, I am. 

Are you familiar with how the glass claim process 

,,'Or ks between a USAA insured, Safeli te and another 

glass company like Southern Glass? 

Yes. 

Now, are you familiar with Southern Glass's 

lawsuit against USFJ\ and the basis for their 

lawsuit. 

Yes, I run. 

NOW, I want -- 1 definitely want you to explain 

how the glass claim process «orks for Judge 

'~lomble, but first let's go ahead cnd talk about 

Safelite. What is USAA',s relationship with 

Safelite Solutions? 

Safelite Solutions is USAA's contracted third­

party administrator for glass cl~s. 

Okay. 'Now, are they separate companies? 

Yes, L,;ey are. 

Does USAA own Safelite Solutions? 

No. 

Can you eh~lain the difference between Safelite 

Solutions and Safelite AutoGlass? 
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Safe1ite So1utions is a company who administrates 

glass claims for various i.nsurance CO!:'l?anies. 

They take 10s5 reports.. They process invoices. 

Safelite AutoGlass is ~, entity not related to 

Safelite Solutions. They're the glass company. 

They physically replace and repair glass. They 

are owned by the same parent company, Belron, and 

it is for that reason that tbey/re financially 

affiliated. 

Okay. Now, is Safelite Solutions required to h3ve 

a South Carolina license to talk to your insureds? 

No, they're not. 

Is~±~-ille9al or does 'it Violate any statute for 

o~nJ\ to have an agreement with Safelite for 

Safelite to receive glass claims for USAA? 

Ho. 

Does Safelite Solutions do the same type of work 

for other insurance companies? 

Yes, they do. 
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Now, let's talk about pricing and quality. 

does USPJl_ determine how much it will approve as a 

price for a glass repair? 

USAA does a comparison on a qtlaJ:'terly basis to 

determine what is being accepted by non-Safelite. 

glass shops, a.-'ld with that comparison USAA 

positions its pricing to be above ave~ge. 

Okay. Is your pricing -- is the way you do 

pricing an arbitrary -- you just pick a number out 

of the sky or pick the lowest? 

Absolutely not. 

And how much does USAA pay in comparison with 

other insurance companies? 

They pay above average in each specific local 

market. So to ¥..r. Epley' 5 point, it may vary by 

market. 

Okay. Now, how does US~A insure that quality 

glass products are used o~ a USAA insured's 

vehicle? 

We !-.ave co:ltractual requirements with Safelite 

Solutions, in tJ-..is case, as we do with all of our 

suppliers. If we get complaints, we dig down in 

those co:o.plai.nts and we t:r:en.:l to insure that the 

same type of complaint does not happen on a 

repetitive basis. We measure Safelite on member 
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satisfaction just as we measure o':.lrsel·Jes on 

member satisfaction. And our members are like 

they -- they're -- it's a reciprocal COiDPa..IIy. Our 

members let us know wh~~ there's a problen ~~d we 

respond to that accordingly. 

Now let's talk about the process. I'm a USAA 

insured. I have a piece of broken glass -- I have 

a crack in my windshield. I want Southern Glass 

to fix my windshield. How does the glass claims 

process work for me in that case? 

That can work a cO'l-~le of diffe=a.'1.t ways. You 

personally could oontact USAA or the glass shop 

could contact USAA on your behalf. Either way, 

when you contact USAA our voice prompt identifies 

that it's a glass only cla..i.o., in whi.ch case you're 

routed directly to Safelite Solutions. Before 

Safelite Solutions answers the phone, the voice 

recording says please hold "hile we transfer your 

call to Our appro,'ed, third'party admi:listrator, 

Safeli te Solution9. When the Safeli te 

representative answers the phone, they answer as 

required by rrSAA, "~~ you for calling USAA's 

glass program managed by Safelite Solutions. This 

is rep's n~e. I mcst infor.m you that Safelite 

Solutions is finaTlcial.1.y affiliated with Safelite 
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Okay. So what do y'all -- and what is discussed 

over the' ph'one? 
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14ultiple things that are necessary for a loss 

report to be filed; one being the primary 

po1icyholder's policy number or member number. 

Then Safelite is required to insure that they are 

speaking to the policyholder, so you will hear 

some identifying questions, such as address, 

telephone number, those kind of things. J>.nd then 

they take some vehicle :information, 1'ihat happened, 

what caused the loss, and then they'll qualify 

that ~indshield to see if it's repairable or 

replaceab.le. Now, at any time if Safelite 

qualifies a windshield to be repairable and the 

insured wants to replace that, they absolutely 

have the right 'to do that. 

Okay. So--

Hr. Epley: I'm soxry. I just didn't 

hear that. I don't want to interrupt. Say 

that again, please. 

Hs. Palmer:' If at any time an insured would 

like to replace their windshield instead of 

get it repaired, even though Safelite says it 

repairable, they have the right to get it 

replaced. 

Mr. Epley: Thank you, ma'am. 

So when do you discuss pricing? 

Toward the end of the phone call. 

Okay. Tell us about pricing. 
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In this ~1e, you/ve chosen to have Southern 

Glass do your work. Southern G2ass does not have 

a cont~act with Safe1ite and therefore does not up 

front accept the~r priCing, so there has to be a 

pricing discussion to set the expectations with 

the insured in case there' 5 going tD be any out­

of-pocket expense because, as the contract says, 

we'l~ pay based on est~te that we approve or our 

estimate. So when the pricing i$ discussed, the 

glass shop will either accept that pricing or not 

accept the pri.c:ing. And.if the pricing i.s not 

accepted, then Safe~1te will have a'conversation 

with the.insured and say ~et's say Colone1 Smith, 

~u'va elected for·Southern Glass to do your work, 

and I must in£orm you that Southern Glass has not 

accepted the pricing that USAA has approved. So 

if Southern Glas s X'eqtlires yon t.o pay an 

addi~onal amonnt, you'll be responsible for that. 

And, likewise, if Southern Glass accepts the 

pricing, what happens? 
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If Soutbern Glass accepts the pricing, Safe.1i.te 

allows the insured to talk to Safelite -- to 

Southern Glass to work out the arrangements of the 

glass replac~ent or repair_ 

Okay. Now, again, if there is a difference 

between what USAA/Safelite will pay than what 

Southern Glass is charging, who pays the 

difference? 

The insured does. 

And is that discussed over the phone? 

Yes, it is. 

Is that phone call recorded? 

Yes, it is. 

And after the phone call is finished, what happens 

next? 

The referral is faxed to the glass shop who will 

be doing the work. 

Is that the work order we've been discussing? 

Yes, it is. 1. believe the Miliel:' work order is on 

exhibit. 

I believe that's Exhibit One. So this Miller work 

order, I'll give you my copy. Amy, when is this 

work order sent to Southern Glass? 

The work order is sent immediately following the 

phone conversation. 
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It's faxed to Southern Glass? 

Yes. it is. 

The day of the phone call? 

Yes, it is. 

And is that work order similar to other work 

orders for the claims that Mr. Epley is making in 

this case? 

Yes, it is. 

Mr. Epley: I'm sorry. I didn't hear the 

last one, 

Mr. Grantland: I asked if that work 

order was similar to the other work orders 

submitted on the claims Hr. Epley is making 

in this case. 

Mr. Epley: Thank you. My apologies. 

In every -- in all 67 invoices that Mr. Epley 

submitted to USAA, was a work order like the 

Miller work order submitted? 

Yes. "., 

11=. Grantland: And that' & already 

admitted, Court Reporter, as Exhibit One; is 

that co=ect? 

Court Reporter: That's correct. 

Mr. Grantland: Your Honor, do you have a 

copy of the work order that we're referring 
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to? 

The Court: nnich one is that? 

Hr. Grantland: It's Exhibit One. 

Xbe Court: I do. 

Mr. Grantland: Just want to make sure 

we're all on the same page. 

I'd like for you to explain to the Court this work 

order, Amy. The part that says USAA has 

cetermined a maximlli~ amount, what does that mean? 

That means that that's the maximum. amount USAA 

will. pay plus any sales tax or parts necessary to 

complete the job, such as mOUldings. 

~,d what are these numbers above that paragraph 

with liS List, CT List. It looks like labor per 

hour. What do· those nu~ers mean? 

T:lose are n~ers that represent what U~..AJ s 

approved pricing is based on the NAGS list price 

that t·tt. Epley spoke about Yesterday. 

The: Court: Eased on ..... hat? 

Ms. Pal:cer: The N.~S list price. 

So are these numbers above just a breakdown of 

that number below? 

Yes. 

Now, the paragraph below under notice, there's a 

phone number. It say please contact Safelite at 
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1-614. 1,11y is that sentence in there?· 

That sentence is there in ca.se there's a 

discrepar..cy in price. Perhaps the windshield 

quoted is not the windshie~d that app~i.es to the 

insured's vehicle. Sometimes windshields have a 

different tint color, for example, and one with 

tint wil~ be more EXJ?e.."'1Sive than one without tint. 

If those things are cetermined and that discussion 

is had, then the work order wouJ.d be adjusted. 

Okay. Then .the next sentence, performance of 

services constitutes acceptance of the above price 

and billing inst=uctions. ~lhat does chat sentence 

means? 

That means that i.f you perform the work then 

you're accepting the pricing. 

And is that language in every wor~ order? 

Yes, sir. 

For all 67 invoices submitted by Mr. Epley? 

And this is sent right after the phone call? 

Yes, sir. 

Now, did Southern Glass ever send this work order 

back to Safelite? 

Not to my knowledge. 

Once Southern Glass made repairs, did Southern 
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Glass send a bill to USAA? 

They sent it to Safelite upon the direction of 

USAA, yes. 

And how much of the bill did Safelite pay for 

US}LlI? 

The 3mDunt on the work ord~r. 
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The amount paid is the same amount quoted in the 

work order? 

Yes. 

~~d is that the same amount that's discussed over 

the phone? 

Yes, it is. 

So in the case of Hr. Miller, what did Safelite 

pay? 

Tl'o-ey paid t...'e amount on the work order plus 

applicable sales taxes and necessary equipment, 

such as mouldings. 

Now, has Southern Glass ever submitted bills for 

the same price in the work order? 

Ye.s, sir. 

And in those cases, is the bill paid in full 

beca~se it's the same price? 

Xes. 

And would Safelite send Southern Glass a check 

based on the maximum amount of the work order? 

Yes. 
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Has Southern Glass ever returned checks back to 

Safelite or USAA because they were not -- because 

the amount was net -- the amount paid was not 

enougOh? 

No. 

Now, let's talk about the USA'\. policy itself. 

Mr. Grantland; I believe that is Exhibit 

Four, Your Honor. I'ro going to have Amy 

address the policy. 

Now, Mr. £pley read from Part D, physical damage 

coverage, yesterday. He read --

Excuse me, John. I don/t have a copy of the 

policy here. 

Mr. Epley: Are you ta~king about the 

~.r. Grantland: I'm talking about the 

policy and the amendment, yes I sir. 

The·Court: SC~ of·~t, I'm not for sure-

what she's saying. 

Mr. Gran':land: Please answer --

The Court: It's based on HAGS, }o\-A-G-S? 

Ms. Palmer: Yes I sir. 

The COlJrt! Is that so:netbing I can look 

at? 
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MS. Pa~r: Yes, sir. 

The Court: I can go on the int~rnet and 

100k that up? 

Ms. Palmer: National Auto Glass 

Speci£icatiQns. I wou1d assume that it's O~ 

the int.ernet. 

T~e Court: So if I want to put this 

parti~ar one in, it'll te~1 me how much? 

Ms. Pa~er: It w~11 te11 you the l~st 

price, yes, si.r. AsS"tllll.ing that their list i.s 

on the internet. Mr. Epley, wou1d you --

The Court: Th~s is the same NAGS that 

most every pai~t and body shop in the country 

uses to price things; is that right? 

Ms. Palmer: Yes, sir. 

~he Court; So if I caLl one of the paint 

and body shops. here ~·town and say look this 

up, you'd be ready to stand by what they s~y? 

MS. PaLmer: Yes, sir. 

The Court: Okay. 

You have it? 

Got it. 

You got it? 

Yes. 

All right. 
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Hr. Grantland: Your Honor, I wanted Amy 

to move 0:1 --

The Court: I'm sorry. I didn't mean to 

get off on something. 

Mr. Grantland: No, Your Honor. You're 

the -- answer -- please ask her any questions 

you want. 

The Court: And I'm not nearly as dumb ·as 

I'm sounding. 

Ms. Palmer: There are no dumb questions, 

sir. 

The Court: I just want to be sure I 

understand we what we're talking about. I 

suspect I'm going to see this again 

somewhere. 

Mr. Epley: You will, sir. 

The Court: So I'd like to go ahead and 

learn all of it right now. All right. Go 

ahead. 

Mr. Grantland: Okay. Your Honor, we're 

-- I have asked Amy to revie~ the USAA 

policy, which is Exhibit Four that the Court 

has a copy of. 

Just for the record, the testimony yesterday dealt 

with pages 19 and 20 of 26, which deals with 

76 

1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A· 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

A 

Q 

A 

63 

partial losses and particularly on page 20 the 

language says partial losses limit of liability is 

the amount necessary to repair or replace the 

damaged property. Amy, is that US~A policy 

applicable to the glass claims Southern Glass is 

bringing in this case? 

You're refexring to pages 19 and 207 

Right. 

No, sir, it's nat applicable to any of the losses 

i.n this case ~ 

What policy provisions are applicable? 

The provisions in the· amendment. 

Okay. 

The amendment replaces Part D in its entirety. 

And the amendment is pages one through five that 

says amendment at the top? 

Yes. 

And it says at the top this amendment replaces 

part D in its entirety? 

That's correct. 

So those are the terms that We need to be 

addressing when we look at the USAA policy as it 

ralates to glass claims? 

That's correct. 

Okay. IYhat is the date of this amendment? 
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The·date of this amendlru:nt is December of 2005. I 

believe December 17th is the exact date. 

So would this amendment be applicable for all of 

the invoices submitted by Southern Glas; in this 

case? 

This atnendment would apply, yes, sir. 

Okay. And the Court has a certified copy that's 

already into evidence that you brought from Texas? 

That's correct. 

Hr. Epley: I'm sorry, John. What's the 

data, please, sir? 

Ms. Pa~er: December of 2005. 

Mr. Epley: Mine says 8/06. ~m I looking 

at the same thing? 

I apologi~e. This i.s a revision of the December 

'OS· amendment., 

Mr. Grantland: It first came out 

December '05. 

Mr.. _ Epley: Okay. .' 

A lot's been said about repair versus replace. 

What is the' definition of repair under the policy? 

Repair means restoring the damaged property to its 

pre-loss Dperationa1 safety, functi.on and 

appea.rance~ This may include. the replacement of 

component parts. 
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Is there any confusion or ambiguity in this 

language? 

No, sir. 

If the policy says repair, it also could mean 

replace according to the terms of that policy? 

That'is correct. 

In fact, you said that if a member wants 

replace~ent they can get replacement? 

That's correct. 

Okay. NOW, what page of the policy, of the 

amendment, address how USPJl will pay glass claims? 

Page three of five. 

. And direct us to "hat: page -- on page three of 

five, what part of that page addresses how USAA 

will pay glass claims? 

Under B, N'JIIIber 1. Our limi t of Ii abili ty under 

comprehensive coverage and collision coverage is 

the. amou...."'lt necessary to repair :'he loss based on 

our es~te or an estimate that we approve if 

submitted by you or a third party. Open request, 

we will identify at least one facility that 1s 

willing and able to complete the repair for the 

2mOu:lt of the estimate. 

So what does that mean in lay terms, Amy? 

That means that we will pay an amount that "e 
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approve and we basically guarantee tr~t there's a 

shop out there that will do it -- do the work for 

that amount. 

So if the insured -- if your -- if the are you 

saying that: you'll -- the insured will be out-of­

pocket any amount of money: 

1-;0, sir. I'm saying that they \fill not be out-of-

pocket. 

They will not be out-of-pocket? 

Wnen ta1k.ing of glass claims, coo.p=ehensive 

coverage applies to glass claims, and the statute 

discussed earlier --

Right. 

-- and it's in the policy that there's no 

deductible for a glass claim. So what we're 

saying here is that we'll pay based on an estimate 

or ona that you submit or a third party submits, 

but we will find at least one shop that will do 

the wor..): for that amount.,,; 

So that the customer -- so that your insured is 

not out-of-pocket a~y amount of money? 

That is correct. 

Okay. 

And so that I lllay clarify, i...f an insured ",'ere to 

specify that tlley did not want Safelite to do the 
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work, we wou~d still find a shop that would do the 

work. 

Okay. So the policy language that says the amount 

necessary to repair the loss based on Our 

estimate, what does that mean? 

I'm sorry. Say again. 

The amount -- the language that says the ~~ount 

necessary to repair the loss based on our 

estimate, what is USAA,.'s estimate? 

That is the amount that's faxed over. 

In the work order? 

In the work order and disc:u.ssed ove..r t!le phone. 

Okay. And then the next sentence, or an estimate 

we approve as submitted by you or a third party, 

what does that mean? 

That means that if you submit an estimate to have 

a g1ass repaired, if we app:rove that esti;:r.ate ·..:e 

wi11 pay it. Otr.erwise, we'll pay an amount that 

we approve. 

And this language is in all the policies tl,r. Epley 

is claiming an assignment? 

Yes, sir. 

And under the terms, can an insured chose whatever 

glass shop he wants? 

Yes. sir. 
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Do they have to go to Safelite? 

~o, sir. 

Okay. And under the terms, who determines or 

controls the price that is paid to the glass shop? 

OSIIJ'I. 

Do the terms does anywhere in the policy 

require USPJl to pay a hundred percent of any 

estimate or invoice submitted by a glass shop? 

No , sir. 

Are there any terms in the policy that give the 

customer or third party glass company, like 

Southern Glass, the right to receive a hundred 

percent? 

No, sir. 

Now, make sere we're clear. Once USAA determines 

a maK amount it's going to ~y for replacement or 

repair, how much of that bill or· invoice is paid? 

They're going to pay based on the amount that they 

·approve. 

Does that price come from Safelite or from USPA? 

That pricss comes froQ USAA. 

NOW, before work starts, can a glass shop, like 

Southern Glass, call and question the price in the 

work order? 

Yes , sir. 
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And you've given·an example like in tinting or 

something? 

Right. So it's possLble. And we've brought a 

c~uple of examples with us. You'll hear Safelite 

goes through a process of val~dating that they've 

quoted the appropriate part. 

Okay. To your knowledge, did Southern Glass ever 

question any of the work orders submitted? 

Not to my knowledge. 

Okay. Now, let me ask you specifically about your 

knDwledge of Southern Glass's claim in this case. 

You've had -- have you had an opportunity to 

review the invoices Southern Glass has submitted? 

Yes. 

Did USAA and Safelite follow its claims process in 

each claim submitted? 

In each claim submitted on this 67, yes l sir_ 

And the insurance policy is the same? 

Yes. 

The language about putting the vehicle in pre­

accident condition, whether repair or replace, 

that's the same? 

Yes. 

And price discussed over the phone with the 

customer and Southern Glass? 

Yes 1 sir. 

And was a work order submitted with a maximum 

amount -- maximum price USAA would pay? 

Yes. 

Just like that Miller work order, either 

summarized or broken out? 

That's correct. 
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And did Safelite pay the max price pursuant to the 

work order? 

Yes, they did. 

Now, do you have any examples of how the process 

worked between USAA and Safelite and Southern 

Glass? 

Yes. We've brought two examples with us today. 

We will hear a phone. caJ...~ that's an example of 

when Southern Glass accepts USAA's pricing and we 

will also hear an example of when they do not 

discussing pricing ~~d we'll hear Mr. Epley's 

comments '._. 

First let's -_. 

.Mr. Epley, When that comes I will 

object. 

First, which phone call -- what phone call do you 

have, Amy, where Southern Glass accepted the 

pricing? 
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Zwart. 

Now, is this a phone call that's kept on file? 

Yes, sir. We discussed quality --

Right. 

-- a few questions back and this is just another 

way that we insure the quality and compliance w~th 

what USAA requires Sa£eli.te to do for us. So 

there -- the'requirement is that they record and 

retain a hundr~d pa.rcent of the phone cal1s., 

And as the glass claims advisor for USAA, you 

would have access to these tape recorded phone 

calls? 

Yes, sir. 

Mr. Grantland: Your lIonor, at t.his time 

I would admit the Zwart phone call. This is 

on CD-ROM that Z can pullout for the record. 

Defendant's Exhibit No.6, CD-ROM of Zwart 

and Mille.: audio. 

MX. Ep~ey: Your, Konor, I would 1~ke to 

object to this. It's without foundaticn. 

Hs. Palmer l,zas not there. The folks that 

record these things a~e competitors of oU%s 

and every other gJ..ass shop in the conn try , 

and they are subject to :manipulating these 

type of ~qs in a number of different ways, 
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especial1y electronic. 

Mr. GJ:antla:1d: Your lIonor, sbe1 s the 

gIass cla~s advisor fo~ USAA. She's a 

custodian of -- she has access and 1.3 

custodian of al~ USAA ~'"ld Sa£el.ite's recDrds 

as it· relates to glass claims. She--

~.r. Epley: Your Honor, she wasn't there. 

This was --

Mr. GIantland: She doesn't have to be 

there. 

Mr. Epley: She was given this either by 

some_sort of emai1 or ~-

The Court: We need somebody that's going 

to testLEy that this is a xecordidg they 

made. 

Mr. Grantland: She certainly can do 

that, Your Honor. She --, 

The Court: Irow would she be ab~e I:D do 

that? 

Mr. Grantland: I mean, she was the -- r 

mea.."1, it :is a recording kept OD fi1e with 

USAA. She's the qlass claims --

The Court: !row is she goinq to testify 

tr.at it wasn't manipu1ated? 

Ms. Stratton: yo~ Ronor, under the 
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rules of evidence, this is a bus~ess record 

and she's the cust~n of the business 

records. 

The Court: Hho are you? 

Ms. stratton: I'm co-counse2. Ashley 

Stratton. I apologize. 

The Court: Okay. You had me, jun::pi.ng t:p 

like one of tbose whack a moles. 

Mr. Grant1~~d: It's a business 

rec~rd. Your Honor. It's like any other 

business 

The Court: I'm just askinq. 

V..r. Grantland: Yes, sir. It's like any 

other business record. r mean, -- the courts 

allow --

The Cou.rt: Do you knOli' who made the 

recording? 

Mr. Grantland: Yes, sir, it's on the 

phone call. 

Mr. Spley: Again, it's without 

foundation, sir. 

P-r. Grantland: I've laid the foundation 

by 

The Court: I think it goes to the I!leat 

of yOUX' claim. You cla..im certaL1. tMngs 
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happen ~ they've got a right to defend it. 

I'm going to hear it. 

Mr. Epley: Thank YOIl. 

Mr. Grantla.:ld: Your Honor, if we can 

I want to make sure yoa can hear it a:td I 

don't w=t to get in yo= way. 

'rhe ·court: Simple way to do this. Sit 

it right over there in front of that 

microphone. Put the microphone right down on 

it and wa'll hear it in the next building. 

Ms. Stratton: It's fairly loud so I'm 

sure it'll be -- all right. I'm read¥ 

whenever you are. 

l'".r. Grantland: This is the &wart phone 

call and --

The Court: Make sure yell point that 

microphone down. to the speaker. Slide i. t as 

close to it as you can. 

MI. Grantland: Okay. Your Bonor, 0 at 

this time we'll play portions of this phone 

call. And, lmry, I'll tell yeu to stop if you 

want to explain something. 

Mr. Epley: Excuse me one second, Your 

Honor. Portions of the phone call? 

Mr. Grantland: No. I'll play the entire 
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Yes. 

phone call. 

Ms. Lown: Is Zwart one of our i.nvoices 

that we're cla~ng? 

The Court: Go ahead. 

(".rime lapse whi.le portion of audio is heard.) 

Stop there. So what was -- how does the call 

begin, P.rny? 

Taxmry 'b--ith Safelite sol.utions says, as I was 

explaLning earlier, thank you for calling the USAA 

glass program ~anaged by Safe1ite Solutions. And 

in a :nome.nt you w:i11 hear the rest of t.i.e 

disclosure. 

The Court: Wait a minute. I think we're 

going to need a little foundation of who 

she's talking to. You went ~to that 

yesterday and they absolutely denied they had 

anybody named Tc-ny 'W'orlcing ::or ~em.. 

Mr. Epley: We want to be very honest and 

straightforward rith -- our bookJ.:eeper bere 

said there eoold have been -- this i.s years 

ago and folks come and go. 

The Court: So there could have been? 

Mr. Epley: It's a possibi1:ity, yes, sir. 

The Court: That's what. 1. 'Pzanted to :r.ake 

sure before .... ·e went any f~rtheJ:_ 

Mr. Epley: Yes, sir. 

The Court: Go ahead and hear it. 

(Time lapse .. hile po:tion of audio is 

reswned.' 

Okay. Stop. So she's recording .rho it is that 

she's spe.alc.ing to here just as she wi11 with the 

insured. 

(Time lapse while portion of audio i.s 

resuJ:led. ) 

Stop. Okay. So just as I explained, she is 

required to take the i..n£'ormation from the 

policyholder. She ~s not allowed to take the 

information O~ fi1e a claim without the 

policyholder present. 

(Time lapse wh~le portion of audio is 

resumed., 

Okay. Stop. Okay. So there was the full 

disclosure that shE> is reqtlired to read to the 

insu::ed. 

(Ti:ne lapse whi.le portio:1 of audio is 

rE>sm:ted. ) 

Okay. Stop. So the information .that sne l1as 

gathered so far will enable ner to locate his 

po~i.cy and validate coverage. The °date l.S go:i.ng 
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(T±me ~apse whi~a portion of audio is 

resumed.) 
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Stop. Okay. So she asks the question ~s your 

damage smaller or larger than a dollar bi.ll. 

That's 'l'.1a1ifying it basica11y. If it was sma1ler 

she would advise that .it may be able to be 

repaired, and he'd have the option at that point 

to say repair ot: replace.. .And she addressed the 

zero dollar deductible. 

(T~ lapse while portion of aud~o is 

resumed.) 

Okay. stop. So, again, the insured has -- they 

can choose who does their work and at any time -­

you know I someone' other than a shop that has an 

agreement with USAA or Sa£elite, there's no 

warranty that appl.ie's so she addressed how to 

handl.e his warranty work ''lith the other shop just 

as a --

The Court: Just out of curiosity. What 

ki.nd of warranty is there 'on glass? 

MS. Pa1cer: If a OSAA shop, so $omeo~e 

who has a contract. 'b""i.th USAA or wi.th 

Safe1ite, as of that agreement, therelg a 

lifetime warranty on tile workmanshlp. 
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The: Court: Of the g1ass or the repair? 

Ms. Palmer:· Of the glass. Of the glass. 

So if -- you asked or tile repair. So if a 

repair fails, the repair is refunded and the 

replacement is do~e. 

The Court: I'm sorry. I left the repair 

completely out of my mind. 

(Time lapse while audio is resumed.) 

The Court: Stop. h"hat did she say? Did 

sbe say NAGS list pricing less 39 percent? 

Ms. Palmer: Yes, sir. And ~ 4 0 per labor 

and $15 per kit. 

Did I just hear Tony say yes? 

Yes. 

Can you just rewind it back just a little bit? 

(Time lapse while audio is resumed.) 
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Stop. Stop. Amy, did I hear Tony agree that -- 17' Q 

did I hear Tony say yes when asked if be accepts 1B A 
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claim in this case? 

Yes. I believe they've asked fo>: $116 additional. 

Okay. So even though they agreed to the amount -­

agreed to the pricing over the phone. they still 

sent an invoice for higher, for $100 more? 

Yes. 

Approximately $100 more. 

Mr. Grantland: Your Honor, at this time 

I would admit that recording into evidence. 

I believe it's already admitted. 

Amy, do you have any recordings where Southern 

Glass did not agree to Safelite and USFA's 

pricing? 

Yes. The Miller recording ~s an example of that. 

Okay. Is the Miller -- is the same -- is Miller 

the same guy we've had his work order? We've 

talked about the Miller work order? 

Yes. 

Okay. Play the Miller tape. 

(Time lapse while portion of audio is heard.) 

Swp. 

Mr. Grantiand' Your Honor, in the 

interest of time 1jo,'e can move forward to where 

the pricing discussion is or if Mr. Epley 

would like to hear the entire tape we can 

hear the entire tape. 
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Hr. Epley: That's okay, sir. Thank you. 

Hr. Grantland: I mean, .. e can move 

forward just to where the pricing is. I 

don't think the court needs to hear who you 

are, where you're from, all that again. 

The Court: 32 weeks ago in real life. 

Mr. Grantland: So if I can move -- if I 

can just fast forward, Your Honor. 

(Time lapse while audio is resumed.) 

The·Court: Labor was how much? 

Ms. Palmer: $40 per hour and $15 per 

kit. 

Stop there. Does that vary or is that the price 

that is -- is that a constant? 

The labor? 

Yeah. 

It could vary when NJI.GS adjusts their list price, 

USAA's pr.icing? 19. ... __ but .for. the time. period in these .invoices it's 

Yes. 20 

And did I hear Tony agree that USAA would not be 21 

responsible for any cost above their approved 

rate? 

Yes. 

And is this Zwart job part of Southern Glass's 

80 
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(Time lapse while audio is re.s1.lIII.e:d.) 

Stop. Okay. So >Then Southern Glass did not 

discuss the pri.cing, before the Safe1ite 

representative proceeded she ~ant~ to make sure 

that she was quoting the correct piece of glass. 
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(Time lapse while audio is resumed.) 

Stop there. Do you have any -- what was discussed 

by Tammy and Southern Glass, the 235? ~xplain to 

the Court what that number is. 

Tammy ~s the Safelite rGp~esentativer I believe, 

a.r.d she' 5 discussing the approved amount by 

Safe1ite_ I'm sorry. The amoun.t approved By 

USAA. 

»ow, is the amount quoted on the phone call by 

Tamny the same amount in that work order? 

Yes, it is. 

Okay. 

HI. Grantland: Your Honor, 1'11 admit 

both of these phone calls into evidence. 

HOWl regardless of what's said or discussed over 

the phone, do all the work orders spell out the 

pricing USAA has approved? 

Yes. 

The last thing I want to ask you about -- well, 

one of the last things I want to ask you about is 

Hr. Grantland: And I'll give this to the 

court reporter to mark as an exhibit. 

You heard from Mr. Brown yesterday. The Court 

heard from Mr. Brown, a USA1\. insured, that does IT 

· ... c:ok fo::: Southern Glass. And he testified about 

his glass claim experience. 

Yes. 
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What did U&AA initially· approve to pay Mr. Brown's 

claim? 

For l"f..r. Srown's claim -- ex.cuse me while I lock 

for it. I apologize. For the Brown claim it 

$284.6;1. 

Okay. That's what USAA approved for the claim? 

Yes. 

And what did USAA ultimately pay for Mr. Brown's 

claim? 

OSAA paid $440 for that invoice. 

And why did OSFJI pay more than they apprcved? 

The e:nployee who paid Mr. Brown was an e:nployee in 

training and it was paid i.n error. 

O~ay. So is that the rule or the exception? 

That is the exception. 

F;my, in this case of ·t-he 67 -insureds. that. Mr _ .••.. 

Epley has an assignment from, did OSAA violate the 

terms of its policy I<ith its insureds? 

No, sir. 

How do you know this? 

I know this because they the'invoices were paid 

based on the terms of the policy. 
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~~d did USAA or Safelite violate any agreement 

with their insured by not paying a hundred Percent 

of Southern Glass's bill? 

No, sir. We paid what we approved. 

Mr. Grantland: Please answer any 

questions Hr. Epley may ha .... 

Mr. Epley: Thank you, sir. Okay. Your 

Honor, this has gone on a lor~ time. I'll 

try to be as brief as ! can. ::I ju.st want to 

respond to same of the tes~ony you just 

heard and- tha" I have, unfortunately, a hunch 

of quest:.ons. 

Cross-examination 

By Hr. Epley: 

Q 

A 

Q 

A 

Q 

A 

You said, ma'am, -- Mr~ Grantland said how the 

glass claims are addressed. Are they addressed in 

the ?olicy? Are glass claims addressed separate 

in the policy? 

I'm not sure I understand the question. 

.~e glass claims addressed separate in your 

policy? 

Glass claims -- excuse roe just a moment. Glass 

cl~s are addressed in the insuring aqreament, 

yes, t11ey are. No deductible under comprehensi va 

or collisio~ coverage applies to the cost of 

repairing or rep~acing damaged auto~bile safety 

glass. 
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So -- but you're -- okay .. 1'11 accept your 

answer. You also said the price comes from USAA. 

I hav~ a question for you. I've been in this 

business a long time and I've seen a million of 

these things. How is it that the faxes that come 

over from USAA and several other insurance 

compa~ies are almost identical? Almost icentical 

in price, almost identical? Tha largest insurance 

company in the area, State farm's price is far 

greater than what you're allowing. They ace 25 

percent of all policyhDlcers, the largest in the 

state. How can you explain that? 

Mr. Grantland: Your Honor, I object. 

He's asking a question based on testimDny 

that's not in evidence. 

The Court: He can ask it. 

Mr. Grantland: Just for the. record. -~ 

Tne Court: This is on cross. 

Mr. Grantland: Yes, sir. 

The Court: Go ahead. 

¥-r. Epley, I can't speak for the faxes that come 

from other insurance companies and. I'm not 

familiar wi th how the fax is sent fro:!). other 



1 

2 

3 

4 

Q 

5 A 

6 

1 

8 

9 

Q 

A 

Q 

10 A 

lJ! 

12 

13 

14 

15 

Q 

16 A 

17 

18 

Q 

19 A 

20 

21 

Q 

22 A 

23 

24 

25 

I 

2 Q 

3 

4 

5 

6 A 

7 

8 Q 

9 

10 

11 A 

12 

13 Q 

14 A 

15 

16 

17 

18 

19 .. 

20 

21 

22 

23 

24 

Q 

85 

insurance companies appear. 

They're pretty similar. Your recording, the first 

recording, says no, there's no Dut-of-pocket 

expenses to you. 

"..Chat's right. 

That >las on th" ones that we agreed upon. 

That was 03 the Zwart phone call. 

Right. So you told the policyholder there's no 

out-ot-pocket expenses to you? 

The Safelite representative told·the meriber 

there's no out-of-pocket expenses because no 

deductible applies to the replacement of safety 

glass. 

You also took the gentleman's email address; is 

that correct? 

That is correct. 

And did the .gentleman also receive an email follow 

up -- an email follow up to the work being done? 

Yes, he. would have. 

He did. Does'it say the words Safelite on that 

email? 

On the e.."tla.il? I do not have a copy of the email 

to display. Excuse me while I think about what 

that emai1 looks like. I'm not sw;e t!lat I can 

answer that ~cause I don't know what his specific 
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e..-nai1 looks like. 

If I told you the word 5afelite was said 20 times 

between the phone call and the two emails -- the 

word Safelite was printed at least 20 times, would 

you disagree with me? 

I ,",oulcln' t. be able to agree or disagree without 

seeing that. 

Do you have a marketing agreement? Does Safelite 

pay you anything for marketing or anything similar 

to marketing their name in such a vociferus way? 

I am not a procurement or a marketing expert. I 

am an expert on the auto glass claims process. 

'So you don't deny that? 

I w.i11 tell you that I am not an expert in that, 

Okay. Thank you. 

Mr.·Grantland: Objection, Your Honor. I 

don't think -- you know, he said you don't 

deny it. She did not answer him one way or 
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the otber •. Just for th~ r;:cord, I don'.t --:". __ 19 

The Court: Objection to her answer or 

his thank you? 

Mr. Grantland: Objection to his comment 

you don't deny it because I don't think -­

The Court: And she said no. Said she 

didn't know. 
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Hr. Grantland: Yes, sir. 

On the one that we accepted the price, did -- it's 

based on NAGS. Did your: operator -- .did refer to 

NAGS list, a certain amount? 

Yes, she di.d. 

Okay. What is NAGS? 

NAGS is --

His Honor really wants to know 1<hat NAGS is. 

Okay. Just as you explained yesterday lit's 

National Auto Glass Specifications. It's a 

suggested list price that is published for glass. 

And ""hat is that based on, please? What kind of 

glass? 

It's based on -- you can find t~ered glass, you 

can fi.nd curved glas,s, you can find -- it's aftEU'­

market. 

After-market? 

Yes. 

Does it include parts that mayor may not be legal 

in the United States of America? 

USAA does not use parts that are not le~ in the 

United States of Amer~ca, if that's what you/re 

asking. I do not -- I can't speak to whether NAGS 

includes it or not. USAA would not use those 

parts. 
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In January of '08, Safelite AutoGlass admitted to 

installing and distributing 2600 tempered safety 

glass parts that were so dangerous they could have 

cut your head off if they broke. 

~~d I would ask you what they did to follow that. 

What did they do to follow it? 

Yeah. 

You would ask me the question? 

Uh-huh. Is that allowed, sir? 

Well, it's my turn to ask you the questions. 

Mr. Grantland: Your Honor, again, he's 

asking questions based on evidence not ·in -­

he's basing -- he's pulling facts that mayor 

may not be --

The Court: I think he's got -- she came 

in here. You introduced her as expert from -

Hr. Grantland: I understand. 

The"Col!r.t: -- somewhere 5Q. ll\iles from 

San Antonio, Texas. 

Mr. Grantland: I just want to renew an 

objection to the question involving facts not 

in evidence. 

The Court: She is the queen of safety 

glass from OS~ .. He's going to get to ask 
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her whatever he wants to about glass. 

I would like to clarify that just as in many 

industries the=e are reca1~s, and ""hen there's a 

faulty part identified there is a recall. 

These parts were fram what country, ma'am? 

I believe they b~e from China. 

They were from China. Do you understand how ID3ny 

parts from China are installed by Safelite 

AutoGlass? 

There are parts from China installed frOlll Safelite 

Autoglass. 

Do you understand the number of parts that they 

install? 

I cannot quote you a percentage, but r will tell 

you that there is a percentage that are. 

Okay_ So you are -- you have -- we've discussed 

that NAGS could include the lowest possible 

quality material that are not even qualified to 

meet the words --

I'm sorry. Could you repeat the question? 

So we have discussed that NAGS could include parts 

installed by Safelite or other companies that 

really are of such low quality they do not meet 

U.S_ safety standards? 

Mr. Grantland: Objection_ 
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The Court: On what grounds? 

Mr_ Grantland: Again, Your Honor, the 

same grounds as before. These are facts not 

in evidence. 

The Court: She's either an expert or 

she's not. He's got a right to cross-examine 

her. Go ahead. 

Yes_ We're trying to decide what NAGS is. 

NAGS establiShes -- they publish a list price, 

suggested list price, for after-market glass. 

So NAG.S is jl:.st a list price? NAGS is just a 

pricing system? 

Ye.s. 

It really doesn't distinguish the quality of the 

parts installed in your upscale customer's cars; 

is that correct? 

In order for safety glass to be used in the Uni ted 

States it has to meet certain specifications, 

certain qualit.Y.., st"!Ildards, an4 all. c;>f those. 

~ity standa-..-.is are tested and met on glass that 

is installed in USAA veh.icles. If there is 

=ecal.l, it is fully administered. 

~a'am, I've been in the business 34 years, and I 

don't remember a recall on anything. I do 

remember a back glass on a Cordova in the '70s, 
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but I don't recall until I've heard about this. 

It was significant. .1Uld you" re right. You're 

right, ma'am, there was a recall. 

If r am al~owed time I can publish documentation 

indicating that safety glass was recalled. 

It was. agree with that. It was recalled. 
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I'm sorry. I u....,derstood you to say that ::{OU don' ~ 

recall the recall. 

I didn't recall anything prior to this. 

Okay. 

So there's an awful lot of glass coming from 

China. Do you know, on all this glass coming from 

China -- and from ~y professional knowledge it's 

somewhere around 50 percent of all the after­

market products --

I'm not prepared to quote a percent to you. 

I'm just -- we're chatting in the den --

The Court: You have to put it in the 

form of a question. 

Mr. ~pley: Be happy to, sir_ 

Do you --

Mr. ~pley: I'm not used to this. I'm 

not an attorney, so I'm taking my time. 

The Court; I understand. And that's why 

I'm making sure that you have benefit. Go 

ahead. 

DO you -- are you aware that about 50 percent of 

all after-market glass is coming from China now? 
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I am aware that there's a large percentage Coming 

from Cl"-..ina, yes. 

Okay. And I think we've put that one to bed. Do 

you have any other examples of this Zwart thing 

that we certainly didn't uSe NAGS type materials? 

Do you have any other examples that we have 

accepted the pricing? 

No, sir, ~ don't. 

Thank you. 

And if r l:1ay clarify, you certainly did...,' -= use 

NAGS type materials? 

NAGS is a numbering system, ma'am. 

Okay. So I don't understand your reference. 

! was saying to you and the Court and Judge WOmOle 

that you're talking about NAGS, NAGS and NF~S. , 
NA~S is a m:rnbering system and the par:.t..s that it 

references could include the worst and the lowest 

grade of substandard material available. Thae's 

all. Let's go to the next thing_ You're talking 

about $40 per houT_ Is that what you' pay body 

shops? 

Yes. 
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You pay body shops $40 --

If body shops were to pe.rfOrlD g,lass ,,-~ork, that' s 

what they would be paid. 

Body work, what do you pay body shops? 

I'm not a body work expert. 

Isn't it substantially more? 

I'm not a body work expext. 
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Are we or are we not working on the safety systems 

of vehicles with customer's lives at stake? 

I wouJ.d say that the importance of safety and 

vehicle glass is very important. 

00 you know what the two main problems are as far 

as i·ncorrect installation and installation with 

parts that do not fit? 

I wouJ.d say that could vary depending on the 

resource. 

Excuse me? 

I would say the two mcst important -- or the two 

biggest problems could vary depending on the 

resource of who's identifying the problem. 

So you don't know? 

Which ones do you believe they are? I believe 

they vary. 

I'm asking -- I know what they are, so --

Mr. Epley: I'll be glad to tell them, if 
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you're interested, Judge. 

The Court: J\Jst ask your questions. 

Hr. Grantland: Just ask your questions. 

You have a -- you say that Mr. Brown's claim was 

made by an employee who was in training and he 

made a mistake? 

That's correct. 

Okay. Well, we all make mistakes. We're all 

human. yOU can understand thst. Did you or did 

you not pay that amount? 

We did. 

Okay. This Tony, that we just decided that was 

with us for a couple of weeks, we put in the same 

category. He made a mistake. That's not our 

policy. So we understand that. Okay. What does 

repair mean? When you repair a windshield, 'rI.1hat 

does that mean? 

Repair means restoring the damaged property to its 

pre-loss operational s~ety, function.and 

appearance. Thi.s may inc1ude the replacement of 

component parts. 

So you're saying it makes the windshield -- it 

makes the break in the glass go away so it appears 

you can't even see it? 

No. I'm not saying that you can't even sea it. 
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I'm saying that -- in your question you reference 

repair of glass. By repairing the glass we're 

restoring it to pre-loss operational safety, 

fUnction and appearar.ce. 

Well, I'm asking you, ma'am. So in looking at it 

-- yO\J said appearance. In lool:ing at it --

It is possible --

-- does it look like there's no piece -- nothing 

broken? 

It is possible that you might be able to see a 

very small -- you can see the resin that/s applied 

to do th~ repair. Youtre familiar with the 

product. And I don't have an example of a phone. 

ca.l.l today where we discuss repairs, but each and 

every tiIIl.e that a :repair is scheduled, it is 

disclos~d to the insur~d that there may be a smal1 

visibili.ty where the damage is z:oepcrired, and if 

they're not sat~sfied the.& replacement is 

'Warrant~d. 

If you had your druthers as a payor, would you 

rather pay for a repair or a replacement? 

An insu~ed does not pay for a repair. I would opt 

to repair'before I replace. 

No. I'm talking about you as the payor, the 

insurance company. WO\Jld you opt -- would you 

rather repair or replace? 

If the windshield quali.fies for a repair --
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I understand. I'm not trying to make you nervo\Js. 

I'm the expert. 

If the windshield qualifies for a repair, then we 

give the. insured the option of repairing i.t. If 

the insured opts to replace the w.i.ndshield, then 

he. absolutely has that right. And as far as the 

insurance company, we give the :i.nst:.reds the right 

because we pay based on wha t we have in the 

contract_ 

So it's two different things, repair and replace? 

Well, in relating to glass, there is a glass 

repair and a glass replace. 

So in related to glass it is two different things? 

Yes. 

Okay. Do you know the percentage of repairs 

versus replacements that are performed fa" your 

cprnpany? 

Bear with me a moment while I thi.nk about the 

report that I looked at recently. I believe we 

repair -- when we look at the mix of all shops, 'We 

repair approximately 38 percent. 

Thirty-eight percent. And I would venture to say 

-- I'm sure you Hould agree with me -- that it's 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

a 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

much lo\o,e:.- in South carolina since there are no 

deductibles in the state? 

Typically in states where there are no 

deductLbles, repair rat~os are lower. 
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Right. Do you pay everybody the same thing for 

repair, all glass shops? Us, Safelite, anybody, 

are you going to pay us all the same thing? 

For a repair? 

Yes, ma' am. 

CuIrenUy we do, yes. 

So Safelite is paid --

Mr. Epley: I have an example I'll be 

glad to show John. 

~~d I'm sure you would agree with me, it's about 

60 bucks, right? 

That's not correct. 

Then what is it, ma'am? 

There was a tiJ;ne that .it was 60 bucks. 

What is it now? 

Sevent;r-five. 
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Safelite paid $75? 

Yes, they are. 
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23 

Do you know what their retail .price is, what they 24 

charge the public? 
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If Safeli te ware to charge our insured more and 

our insured reported that --

That wasn't the question. 

Hr. Grantland: Let her a:lswer the 

question. 

The Court: Let her answer the guest ion 

and then she can explain. 

Safelite "'QuId refund the difference of the $75 

a.."ld whatever they charged. 

So that happens? 

You asked me if I know. I don't know what their 

retail price is, !'lO. 

Significantly more. 

I bel.ieve we're here to talk about the contract, 

no~ about Safelite's price. 

No. It has to do with Safelite. You do work ~ith 

Safelite under the guaranteed average inVOice, 

correct? 

Yes, I do. 

You do? Could you explain to the Judge what the 

guaranteed average invoice means? 

The guaranteed. average in.voice is basical.1y a 

pricing structure that is in our contract. And, 

again, I'd like to remind you that I'm not a 

procure!llent expert so the..---e :nay be details of the 
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guar~teed average invoice tha::: I leave out. But 

basically it's a ri.sk ma:1.age:nent pri.cing 

structure. So just as any business agreement, 

when you engage in a business ag~~t, a 

contract, you agree on a price and ter.ms of the 

contract, at cetera. The guarar.teed a',;"erage 

invoice price is the price that Safelite 

guarantees regardless of which glass company 

submits an invoice, regardless of how many l::epairs 

or how many replacet:lents over tl-'-..e term of the 

contract. USAA and Safelite have agre=cl 0:1 a 

guaranteed average invoice price. And, again, 

it's a mix of repairs versus replace. 

So it's a guarantee. So let's say at the end of a 

certain period, whatever your agreemsnt is -- if 

it's a month, a quarter, a year -- that you have 

an average invoice price, and we'll just pick a 

nunber out of the air just so the Judge can 

understand this. Let's say it's $250. If, 

indeed, you have paid more than the average of 

$250 -- let's say $10 more, $10 more per, and 

there's 100,000 claims, so that' 5 a million 

dollars. Does Safelite refund that money to you 

if it's shorter? 

Ho, sir. 
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They do not? 

I'm sorry. I interrupted you. Go ahead. 

No, it's okay. I kno>l it's uncomfortable because 

I just had to go through the same thing, so I'll 

try to be as kind as possible. So if there's a 

discrepancy, does money go back and forth? In 

other words, if they guarantee you a certain 

number and it turns out that it's higher than 

that, are you compensated for the difference? 

No, we are not. 

So they guarantee a number but then again 

No. There are terms in the policy to address a 

moni toring s;rstem as we go along. So on a I:lonthly 

basis the guaranteed average invoice, the average 

invoice price is monitored. So if we see in the 

month of September that the guaranteed average 

invoice price is ranging $10 higher --

Yes, ma'am. 

... - we compare that CL'"1d we gauge out what's the end 

of our policy term. At the end of our policy 

term, that -- for the sake of argune:lt, that 

guaranteed average invoice price of $250 has got 

to be met. So if we're r&rJdng at 260 here, 

adjustments have to be made so that we hit the 250 

by the end of the policy term. 
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I don't understand adjustments. What does that 

mean? 

So if guaranteed average invoice is $260 here, 

Safel~te is responsible for adjusting, =or 

example, the~ repair price. You mentioned that 

before they got $60 per repa:ir. They did. We 

used to pay them $60 for repair. Today ...... e pay 

theDl $75 for repair. Safelita So~ution. parfo= 

administration tasks for us. If you, as Southern 

Glass, sUbmits an invoice to Safelite Solutions, 

there'.s a fee that they charge USAA, --

I see. 

-- to process that invoice. 

I see. 

So if today, in September, just for the sake of 

argument -- 1'm not saying these are the ter.ms of 

the contract. September our guaranteed average 

invoice price -- our average invoice price actual 

is ~250. Say for the sake of argument, the end of 

OUI contract term is December 31st. 

Yes, rna' am. 

Then by December 31st, Safe~ite has to mget their 

guarantee. So they have to adjust, say, their 

administration fees or they ha~e to adjust their 

repa~ price, not your repair price. They have to 
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adjust their repair price to insure that the 

guaranteed average invoice price is met. If at 

the end of that policy term, even after 

monitoring, that guaranteed average invoice is not 

met, then there's a penalty in the contract. 

And the penalty, it's a monetary penalty? 

I'm not an expert to discuss that. That's a 

procurement function_ 

So you wouldn't deny that there's a monetary 

penalty if they don't perform a certain price 

function? 

In many contracts there are monetary penalties. 

And that's paid back to your company, ITa'am? 

I'm not saying that there's a mon~tary 

compensation for this, but I'm saying that in some 

contracts there ere mone~ penalties. 

Thanks. Are there other contracts that there's 

monetary penalties that involve Safelite or a 
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glass functions? 

~r. Grantland: Your Honor --

~~. ~pley; Your Honor, this is really -­

I1r" Grantland; If I can just object on 

the basis of relevance. This has nothing to 

do with this case or the 67 invoices that he 
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represents that he's.had assignments from. I 

mean, 11m happy fo~ him to discuss with her, 

but 'ro'e're way afield of what his case is 

about against USAA. 

Hr. Epley: I disagree with that, sir. 

This all has to do how a third-party 

competitor of ours is controlling things in 

this industry and has for many years. It 

also has to do with state laws that may be 

violated on certain functions that are 

transpiring between these fine folks and a 

competitor of ours. 

The Court: Objection is overruled. Go 

ahead. 

I'm sorry. You'll have to repeat the ~estion. 

You know what. I don't remember it. Can the 

reporter -- no? Okay. Do you ~-

The Court: What was the question? What 

did you just ask? 

Mr. Epley: I don't recall the before 

this thing. I think -- I think she's been 

kind enough to answer most of the questions 1 

have. 

The Court: Do you normally do that, have 

the reporter --
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Mr. ~pley: I'd like to, yes, sir. 

The Court: Can you go back and repeat it 

for us .. please? 

(Court Reporter replays question.) 

The Court: I'm sorry. Go ahead. 

The answer is yes r under some circumstances_ 

Okay. Thank you very mUCh, ma'am. What 

percentage of the auto glass work in the state of 

South Carolina is performed by one company, 

Safelite AutoGlass, under your preferred provider 

system? 

~~- Epley, I don't monitor that state specific on 

a monthly basis. 

Would you be interested to know that -­

The Court: That's not a question. 

Questions. 

Mr. Epley: Okay, sir. I've got to 

figure out how to put this in a question. 

Would you agree with me.that in February 15th. of 

'07, Safelite and Nationwide Auto Glass in the 

State of South Carolina Senate Banking and 

Insurance testified that they perform over 80 

percent of all the auto glass functions, the 

installations and repairs, for Nationwide Auto 

Glass? I'm trying to make a point --
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Mr. Grantland: Objection. Relevance. 

The Court: Nationwide is a whole 

different company. She. can only testify to 

USAA. 

Do you know if YC';lr ?referred provider company, 

Safelite, is pe=forming anywhere near 80 percent 

of the work in the State of South carolina? 

As I mentioned, I don't cooitor on a sta~e-by­

state basis. 

Okay. Do you know how many preferred provider 

partiCipants there are in South Carolina under 

Safelite's program? 

NOr sir. I do oot coni tor Safe~ite/s network. As 

part of our agreement, Safelite Solutions is our 

t.hird party admiru.strator. Safal.ite solutions 

manages the network. 

So you don't select the providers do you select 

the providers or have anything to do with the 

providers that go on ,the preferred provider 

program? 

No. 

That's strictly up to Safelite Solutions? 

That. is administered by Safal.ite Solutions. 

So they decide if my company can be on, if her 

company can be on? They're the ones who decice 
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that? 

I would say that any glass shop who would like to 

be on the neWork has the op?ortu.'li ty to be on the 

network. 

Did you know that whether you're on the preferred 

provider network or not that the contract does not 

allow -- Goes not guarantee any volume such as in 

the preferred provider arrangements that we're 

used to in a medical policy? 

Wo1!l.d I bea..<'d. 

Mr. Grantland: Objection. Relevance. 

I'm not su=e is what you meant to ask. 

v~. Epley: Oh no, it·s not irrelevant. 

Are you selling, ma'am, a preferred provider 

policy or an indemnity policy? 

I' '" not selling -- '3l!l I selling a policy -- ",e 

sell a pol.icy t.o our insured. 

Is your company -- in an auto policy in South 

. carolina, is your .compa ny selling an .. 

indemnification policy or a preferred provider 

policy? 

It.' s an indem:1i ty policy. 

Does it say preferred providers an}~here in the 

policy? 

No, it does not. 
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But you do have preferred providers? 

-We explai~ the benefits of usi~g preferred 

providers. 
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Benefits of using preferred providers? Okay. 'Do 

your preferred providers Use brands that the auto 

manufacturers use to put in cars in the United 

Sta-ces? 

Yes, 'they do. 

They do? 

Yes. 

,,/hat are the brands? 

They use original e~~pment manufactur~d products. 

What are the brands? 

They use -- you're speaking of glass brands? 

Yes, ma'am. 

Tney use the same glass that the manufacturers 

Use. So Ford, for example, has a little MUstang 

on Hustang glass. 'That's an origi.nal 

manufacturer, equipment manufactured glass. 

Did you know that your answer's incorrect? 

My answer is not incorrect. 

How many years have you been in the auto glass 

business? 

Two. 

Two years? Did you know that I've been in the 
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auto glass business 34? 

Mr.'Grantland: Objection. 

The Court: That's argumentative. 

~r. Epley: That's not permiSSible, sir? 

The Court: No. You can't argue with 

her. You can ask her questions. 

Hr. Epley: thought it was a question. 

Did you kno". 

Mr. Grantland: It's an argumentative 

question. 

The Court: Well, I don't think it's 

relevant how long have you've been in the 

auto glass business. (To Ms. Palmer) Did you 

say ten or two? 

Ms. Palmer: I have I<orked for USAA for 

ten years. I've been in the auto glass 

business for two. 

The Court: Oh, okay. 

·),,9· Q,. Do ·YDU know what percentage cf. the time your 
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preferred providers put in brands that are used by 

auto manufacturers and what percentage of the time 

that they use Chinese parts? 

That percentage is going to vary. Q'i.lr book of 

business varies. I can tell you that based on the 

vehicle year model, if .it's the current year minus 
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24 months origina~ equipment manufactured glass is 

available to the insured. 

Within the first 24 months? 

If the vehicle is within -- manufactured within 24 

months of the day of the loss, the insured has tha 

option of using original equipment manufactured 

glass. 

Does Safelite disclose that to your insured? 

The Court: Wait a minute. I'm not quite 

sure what I heard her say. 

Mr. Epley: Nhat she,said -- I'll be glad 

to --

The Court: No, no. (To Ms. Palmer) Your 

answer was that if it's 

Ms~ Palmer: If it's the current year -­

The Court: Current Year. 

Ms. Palmer: Less 24 months. 

Mr. Grantland: Less two years. 

Ms. Palmer: Less two years. So if the 

car was manufactured within two years. 

The Court: Let's use the one we'-- that 

you admitted into evidence, Thad Miller. The 

day of the claim was June 4th, '08, and it 

was a 2004 Chevy Avalanche. So he's outside 

of that window; is that correct? 
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Ms. Palmer: That's correct. 

The Court: So he has to use after-market 

parts? 

Hs. Palmer: He doesn't have to use 

after-market parts, but he --

The Court: But he's not entitled to 

them. 

Ms. Palmer: The amount that USAA will 

pay is based on after-market parts and he may 

pay the difference. 

The Court: Okay. That's alII wanted to 

know. 

The question is does Safelite, who talks to your 

policyholders, do they disclose that to the 

policyholder who has a newer car? 

I don't be1ieve it's in th~ script, no. 

Dkay. DO you know if it's more profitable for 

Safelite to put a Chinese piece of glass in than 

the original equipment manufactured piece of. 

glass? 

I would say that that depends'on the parts. I 

have seen price.s where the original equipment 

manufaotured parts are actually less than after-

market~ 

That's the list price, you should know. Did you 
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ever tell your insureds when these claims were 

paid that "ere not paid in full, did you ever 

advise your insureds of this afterward that you 

just paid a certain amount? 

If our insureds ever question what's paid, we 

disclose to them what's paid, yes, and they have 

vi.sibi.li ty. 

Did you advise your insureds that other companies 

pay in full for the same thing? 

We answer our insu:r:ed's questions. I'm -- no. We 

answer based on what our poli.cy language states. 

Do you kno,< what it says on the bottom of the 

Safelite inVOice, the disclaimer on the bottom of 

the Safe lite in~oice? 

The Safelite invoice says a lot of things, so if 

you can give me an example of one I'll be happy to 

read it. 

Yes. The invoice, one of their invoices. 

Safelite doesnrt give you an invoice. 

They give the customer an invoice. They give the 

customer a copy of something. 

Are you referr~ng to Safelite AutoGlass or --

Yeah. 

-- Safelite Solutions? 

Yes. Safelite AutoGlass. 

112 

I do not have a copy of a Safelite AutoGlass 

invoice, and no, I cannot testify to what it says. 

You guys -- we've heard this before. You're 

testifying that Safelite Solutions and Safelite 

AutoGlass are two different companies? 

That is correct_ 

Are they located in the same building, in the same 

cit)'? 

There are Safelite AutoGlass shops in --

No, ma'am. The headquarters, the administrative 

offices of Safelite Solutions? 

Columbus, Ohio. 

Safelite AutoGlass? 

ColUIl'bus, Ohio. They are financiaJ.ly affiliated. 

They're in the same building? 

They're financially affiliated. I have visited 

Safelite Solutions. r have not visited Safelite 

AutoGlass in the same home office. So if you're 

saying .tbey~ reo in the home 9~fic~r_ th~n. I ... C;:1!1~.t .. ... . 

say that I agree Dr disagree. I've not visited 

Safelite AutoGlass headquarters. 

But they're two different companies? 

Mr. Epley: Judge, on page seven of the 

Safelite agreement, Safelite Network 

Agreement --
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The Court: Questions at this time. I 

can go o· ... er that with you later. Do you want 

to ask her about it? 

Mr. Epley: Oh, okay. 

Ma'am, this -- a copy of this. 

Hr. Grantland: Your Honor, again, I 

would again renew my objection. 

The Court; He hasn't asked the question 

yet. 

Mr. Grantland: No, sir. But we're 

talking about this document that's not -- has 

nothing to co with the actual insurance 

policy betwEen the 67. And I'm not trying to 

be rude, but a lot of this, in my opinion, 

Your Honor, is irrelevant and if I can just 

make a standing objection to the relevance of 

it, Your Honor. 

The Cou~t: So noted. 

Mr. Grantland: Thank you. 

Mr. Epley: And I apologize for the time 

this takes. 

The Court: NO.need to apologize. I do 

this full-time. 

7.3. I'll put this in a form of a question. In 

paragraph 7.3, does it say Safelite may refer the 
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work to another participant or perform the work 

itself and shall be entitled to the reimbursement? 

Or peLform the work itself. Doesn't itself 

signify it's the same thing? 

The Court: (To Mr. Grantland) You can't 

talk to her. 

Hr. Grantland: Oh, I'm not, Your Honor. 

I'm just reading. 

The Court: Okay. I "just wanted to be 

sure she didn't look up and ask you anything. 

Excuse me while I read it;O 

Mr. Grantland: No, sir. I'm just 

reading. 

Ms. Palmer, in 7.3 it's the last sentence. 

That is what it says, and I would agree with you. 

Thank you, ma'am. Did the same -- since you 

visited the call center, do the same operators, 

CSRs, that handle your insurance claims, do they 

. field calls for· the retail section. of ..the business 

and cash calls? 

There are separate departments within Safelite. 

We have what's called a virtually dedicated team. 

So hopefully I'm ""swaring your question. The 

virtually dedicated team handles primarily USl>.A 

calls. If it is a cash call, meaning that -- in 

89 

1 

2 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

11 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

18 Q 

19 .. 

20 

21 

22 

·23 

24 

25 

115 

this case there is no deductible in the state of 

South Carolina, but if an insured called and 

~eeded a r~lacem~'t glass and they did not have 

comprehensive coverage, t-~en it's possible that 

they roay re!"er the insured to a shop for cash 

business. 

Which is -- which should -- which isn't that 

almost ah1ays their own Safelite AutoGlass shop? 

If the merrber wants to go to another shop, then 

they're more than happy to go -_ 

No. I'm talking about a cash sale. They make a 

pitch, don't -they? 

They advise the member. The =bar calls in. 

They call USAA. They want a recommendation for 

who can repair the glass and yes, same of the work 

goes to Safelite. 

Isn't it true in areas where there's higher 

deductibles that the consumer, your customer, is 

not told this information until arter they get 

through most of the claim? 

The information about the ded"octible? 

Yes. Or not any comprehensive coverage. 

As you heard in the phone call, certain questic~s 

have to be asked in order for Safelite to identify 

the policy based on the connectivity between 
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Safelite and US.~. So, yes, some information is 

gathered before the deductible :'nformation is 

collected. 

Do you pay 5afelite for each claim processed? 

In SOme --

Is the payment per claim, ma'am? 

We don't pay for cash claiQs, ~O. We--

But for every insurance claim, isn't it so that 

you're paying them for each claim processed? 

Yes. We pay them to administrate our glass claims 

process. 

But it's per claim; is that correct? 

We -- if you wonder why I'~ staring, I'm trying to 

visualize our policy. 

That's fine. Like the Judge says, I'm good to go, 

too. 

We do pay per claim. 

Okay. Thank you. So isn't it in the best 

inte-rest Dr Safe1ite Glass, since "they have a . 

tremendous conflict of interest f=om being in the 

auto glass -- or if you want to, one of their 

divisions that's in the same building in the auto 

glass business -- not to disclose to a conSumer 

the actual price of something because the 

deductible -- it may be -- it may be more 
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beneficial for them not to make the claim? 

I would say that's subjective. 

Okay. 

And ~ will tell you that the order in which things 

occur occur that h~y because of the connectivity 

between the two systems. 

Okay. Is the amount of the claim -- when you have 

a claim and you have a number there -- but let's 

say that we're looking at one of those faxes and 

it says $250 since that's what we already used. 

It says $250. Is that the amount -- is the claim 

-- is the loss, the total 'ioss, the total amount 

Df the claim? Is there anything else that goes 

into the claim other than the loss amount? 

Than the amount quoted on the work order? 

Yes, ma/am. 

Ye.s ~ The sales tax is not included in the work 

order. 

Sal~s tax. 

And as you know, as someone being 34 .years 

exper1ence, sometimes mouldings are necessary and 

sometimes mouldings are net. So moldings are not 

quoted. 

Thank you. Is there anything else that ShDUld be 

included in the claim, the amount Df the claim, 
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other than what you've just said? 

No, sir. 

Okay. Would you -- do you knDw what a CLU~ report 

is? 

I do. 

Okay. 

Comprehensive Loss Underwriting Exchange. 

That's correct. And isn't it true that this is 

the legal exchange of loss informatiDn betl<een 

insurance companies that's legal in the United 

States? 

That's true. 

That's ccrrect. Do YDU knDW if -- did you knDw 

that thrcugh the FreedDm of Information Act you 

can get your CLUE repDrt to show the amount of 

.loss? 

Absolutely. 

Okay. So it's really public information? I mean, 

it~s_.private .. It's hard tD get tD,it, bLlt.it~.s 

private informatiDn; did you kno .. that? 

We have a direct I-BOO number that we give 

insureds and a website if they want to access 

their CLUE report. 

What would you say if the amount Df the loss 

reported on the CLUE, including all the taxes and 
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I would say that they may -- they may find -- so 

the amount of the loss is the amount that we pay 

for the work to be done. 

Correct, ma'am. 

Okay. And then there's administrative costs. 

Administrative costs? 

Yeah. 

So isn't it true that you're asking your insureds 

to pay for that amount by adding that 

administrative cost? 
" 

That's a loss adjustmenc expense. 

A loss adjustment expense. Aren't YDU paying 

Safelite for each time that they do this? Aren't 

you paying them any -- aren't you paying' them 

again? 

We pay them per in~oice that they process an 

administrative fee. 

Right. 

So we pay for the work to be completed. We pay an 

administrative fee. The adInini.strative fee wiI.l 

appear on the CLUE report. 

So the amount -- and I've seen a lot of these. So 

the amount is approximately $20? 
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Okay. Approximately $20. So if it's a $250 loss, 

including taxes and mouldings and the Whole thing, 

it's reported at about $210? 

It's $17 to be exact. Today. And li.ke I said, 

that can vary. 

SD that particular number, is it true that that's 

the loss information reported tD the state for 

rating information? 

That is true. 

SD wouldn't YDU agree that the lDSS has been 

overstated by, in this case; about eight percent? 

~ would say that the loss is not overstated 

because there's a certain amount, a certain 

expense, that's required to handle that loss and 

thai;. adminis.trative expense i.s an expense 

associated with handling the loss~ 

DD you pay the glass shops for their 

,administrative expense? , 

We pay glass shops based on the NAGS list price 

plus labor plus sales tax. 

So YDu're answering nD; is'that right, to nct 

paying glass shops? 

We don't pay a specific administrative expense to 

a glass shop. 
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Okay. I-ihat would you say of othe!: insurance 

companies ~hat do not use Safelite as a TPA do not 

show that ~~ount on the CLUE report that's 

reported·to the state? 

I would say that they may have a di£~erent 

repor~ing structure. 

Okay. Thank you. Does Safelite have any 

agreEment with you for discounts on what they 

charge based on volume? 

No, they do not. 

,fuat is the rates that Safelite charge~ you, 

ma'am? 

That's proprietary. 

Proprietary? Do you knew my rates? 

I k-now the rates th~t USAA approves. 

Do ~ou k~ow my -- do you ~'ow other glass 

company's rates? 

I know the' rates L~at usp_~ approves. 

Does Safelite know my rates? 

Safalite Solutions knews the rat"s that USAA 

approves. 

Okay. I got you. Thanks. I think r proved my 

point. When you figure, as you call it, above 

ave~age, is this weighted? Is this a weighted 

amount? The pricing you pay, is this a --

No. 

It's not a weighted amount? 

No, it's not. 
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So if Safe lite were to do 80 percent of the work -

It's non-Safelite shops. 

Non-Safelite shops? 

Yeah. 

Does Safelit" offer you a lower price than the 

ones stated? 

Safelite has a contractual agreement with USAA, 

a..~ you spoke to the gua=anteed average invoice 

price. 

So that's what it is? 

Their price' i.s -- is their guaranteed average 

invoice price. And included in the guarantee 

average invoice price is ~ invoices. 

It's all invoices? 

Itt s a1.1- invoices .. -

Okay. Is Safelite AutoGlass paying for any 

professic~al services from these two fine lawyers? 

Sir , 11m not --

Mr. GranUand: Objection. 

-- a l.egal 'expert, and I don't handle our l.ega1 

bill. 
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The C01:.rt: g...lstained. 

Mr. Epley: Okay. Thank you. I 

unde.rstar..d. 

~~d I think I've aSked this before, but does 

Saialite pay your company anything for anything 

else, such as marketing fees or anything else, 

monies coming to you? 

And I told you before that I'Q not a procurenent 

expert, but I can tell you that I am very familiar 

with our contract with USM. and{ :10, they do not 

pay us an~ marketing fees. 

Let's go to advertising a little bit. 

Mr. Epley: I'm not too iar from being 

o~.rer, Your Honor. 

Mr. Grantland: Your Honor, again, if 

we're going to talk advertising --

The Court: I would agree because that 

doesn't have anything to do "ith this case. 

Mr. Grantland: I'm not trying to be 

rude, but --

The Court: I think we've ridden this 

horse about as far as we can get it to go. 

Mr. Grantland: Yes, sir. 

The Court: We've got to get back to the 

details of your 67 claims. 
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Mr. Epley: Okay. The next point -- I'll 

ask you, sir. The next point has to do with 

the differences in the cost of doing business 

as this company --

The Court: You ask her, he's going to 

object and then I'll tell you. 

Hr. Epley: Okay. 

Do you realize that the cost of non-Safelite shops 

doing business is a good deal higher than the 

Safelite shops due to the ability to be the 

gatekeeper? 

Hr. Grantland: Obj ection. 

The Court: I think that's a relevant 

question. Go ahead. 

Can you explain ability to be the gatekeeper? 

They'r" in the middle of the claim. We have our 

competitor all -- everybody. Not just us, but 

everybody in the country has cur competitor in the 

middle of the. claim. _ ...... _ .. 

Okay. You asked me if I reaJ.izeci that your costs 

were higher. I would say that anyone who is in 

business -- you could have the same glass shop 

sitting on the same corner and depending on how 

you run your business, how efficient you are, your 

expenses may be hig:'er than tl:e next man. So do I 
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realize that? I would say that, you know, if you 

told me it f s higher f then I would have to taJ:e 

your word for it. But I would say that there are 

efficiency opportunities in every businass. 

Okay. Since Safelite -- Safelite is taking your 

calls, all your calls -- I'm sure hundreds of 

thousands a year -- wouldn't ycu agree that it 

costs them almost nothing to secure a claim? 

I would not agrea with that. 
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Okay_ riould you rather pay our fees that He have 10 

shown that are at issue or the double and triple 

that your -- have recently or are paying 

elsewhere? 

Sir, the price that you -- the fact that you 

distributed earlier is not re1evant to this case 

and it is no 10nger applicable even in the 

location described. And what USAA pays is based 

on current --
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10l,ering your agreed upon fair and reasonable 

price by two-thirds or a half in some market 

place'! 

The price that we pay is based upon the comparison 

that's done in the local market place, and there -

- not re1evant to this casa, there are reasons 
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behind the decision that was made before that was 

what it was and as it is currently. If i.t were 

relevant to the case, I could quote those. 

Do you know, does Safelite give their CSRs 

incentives for changing people's mind when 

consumers are allowed right of choice by law? 

I will tell you that just as we heard these 

recorded phone calls that there has been ooe 

instance in my two years on au~o cl~ staff that 

I heard a Safe~ita representa~ve vary f~om OSAA's 

approved script. That Safelite employee does not 

work for Safel.ite or for OSAA. 

That wasn't my question, ma'am. Do you know if 
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. - business practice -to hire a thl-rd party -that·has -19 

this huge conflict of interest? 

I will te11 yon that that's a procurement 

decision. 

Do you know the cost of a retail business like 

ours to collect an unsatisfied invoice? 

I do not. 
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Do you deny -- \o,'ell, I think we've covered that 

one. Oh, this is a good one. Do you actually 

contract with shops to repair or replace auto 

glass? Does USAA contract with any shop to repair 

or replace auto glass? 

OSAA contracts with Safelite Solutions to be our 

third-party administrator for auto glass. For 

auto glass only claims. There are situations 

where auto glass is replaced in claims that are 

not glass only, and that wou1d be -- you know, 

that work may be completed at some other collision 

repair shop that we do contract with. 

So are you telling me that USAA actually doesn't 

contract or take any liability in advising a 

consumer where to go? 

I'm thinking of bOR you're using the term 

liability. 

Hr. Grantland: And I'm confused by the 

question, Your Honor. 

The Couxt: I am, too. 

Mr. Epley: 1'11 explain myself. The 

insurance companies are very carefully -­

Mr. Grantla.nd: Your Honor, I asked. him 
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to ask a question, not give a speech. 

Mr. Epley: I'm explaining it to you. 

The Court: He's explaining the question. 

That's what we asked him to do. Go ahead._ 

Mr. Ep~ey; The insurance companies are 

very carefu1. They're risk-adverse. Tbat4 s 

their business. They don't want to assume 

risk. By this process, they don't really 

have any risk. They don't have any skin :in 

the game.. If something is wrong, the 

consumer' usually go to the big pocket, which 

is the insurance company. But the one 

that's really l~able is the installer. Okay. 

So I'm asking you are you coritracting -- are you 

contracting any glass company, including us, to 

repair or replace auto glass? 

We contract with Safelite Solutions to repair and 

replace auto glass. 

-So· the answer is no; is tha·t- correct?_ 

The answer is no because Safelite Autoglass is a 

separate entity. 

Are you contracting with Safelite AutoGlass? 

No, we. a::e not. 

You are not? Okay. That's very important. Why 

are you -- so since you're really not buying 
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anything, why are you exercising this buying 

power? P.ren't you just th~ payor? 

Mr. Epley, that's a procure:llent function. I 2JU 

not a procurement expert. 
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Safelite has also admitted that they have work for 

the ir.sured --

The Court: Wait a minute. Go back. Did 

you just tell him that y'all do not enter 

into contracts with glass replacement 

companies such as himself? 

Ms. Palmer: Yes, sir, I did say that. 

rle do not. 

The Court: Okay. Thank you. 

Including Safelite? 

Including Safelite AutoGlass. 

That would also kind of rub against state law of 

giving the consumer a choice, too; wouldn/t it 

not, ma'am? 

w~at would? 

By .contracting with specific shops, saying that 

these are the only t· ... o approved shops in town? 

I don't think it's relevant because we don't do 

it. 

Thank you. That's 3 good ans\-/er. Saf~lite has 

also publicly admitted they work with insureds 
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using a spread method. You know what? I'm going 

to 'skip that since you've explained the general -­

Has the amount that you're officially willing to 

pay steadily decreased over the last five, ten, 15 

years? The amount per -- the average amou~t for 

replacing a piece of auto glass? 

No, it has not. 

It has not? 

No. In fact, the last adjustment that we made "in 

ou~ discounts was a decrease in the discount, 

meaning an increase in payment. And I believe 

wi. th the wo=k orders that we have I can show 

example of that. NAGS list 38 percent. And the 

one you submitted, NAGS list (,0 percent. This one 

is more recent. We decreased our discount two 

percent. 

So you '"lent from 40 to 39'? 

That's correct. 

Which is more money? 

That's correct. 

What happened with the NAGS list price? Did it no 

go up? 

NAGS list price went l.-'"P. '\'i"e decreased our 

discounts to insure that glass companies were not 

paid less. 
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But how does that relate to something five or ten 

years ago? So if your av-erage price __ 

Hr. Grantland: Five or tens )tears ago __ 

Sir, I was ~ot on ~~e glass program five or ten 

years ago. 

The Court: He asked. She said she 

didn't know. 

t-'..r. Epley: Okay. flne. 

The preferred provider list may have -- as a 

matter of fact, did you know that Safelite 

testified that their preferred provicer list in 

the State of South Carolina was about a hundred 

shops. Did you know that? 

As I rnentio::1ed, 1. don't moni tor on a state-by­

state basis. No, I did not knoW' t..ltat. 

Okay. Did you know that the information that's 

been testified in South Carolina courts show that 

80 percent of all work is still done by only one 

company? 

No, I did not know that. 

Okay. 

Mr. Grantland: Objection, Your Honor. 

These are allegations not eVen in evidance. 

We don't know whether what he's asking is 

true or not. 
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Hr. Epley: No. I'm trying to prove the 

point that being in the middle is just a 

guarantee of owning the market place. 

Ms. Palmer; Is that what we're here to 

discuss today? And I'm sorry. That may have 

been out of turn. 

The Court: No, it's not. I think we're 

going to need to ~et back to your 67 claims. 

I've let you go on a large fishing 

expedition. We can't go any further. 

Hr. Epley: I've discussed the 67 claims, 

Your Honor, and our pOSition with the 67 

claims. And I apologize to }W. Palmer to 

make her uncomfortable, but we just wanted a 

lot of information to corne out on here on how 

this whole shebang works. 

Mr. Epley, if I may --

l-'.r. Grantland: Go ahead. 

19 ... A .. We .. are here to.talk. about the 57.claims .. What 

20 

21 

22 

23 

24 

25 

you'v·e said is on record. tie'ra here to talk 

about the policy language as it applies to these 

67 claims. 

}lor. Epley: You've been very kind to 

answer my questions. Your Honor, -­

Re-examination 
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FJ'Dy, you've seen a copy and the court has a copy 

of the factoal allegations in the complaint. In 

the complaint 11r. Epley has sued USAA for, is 

there anything in this complaint about unfair 

prices or issues with Safe1ite or after-market 

parts or Chinese parts or the issues that we've 

been discussing for 30 minutes? Is anything in 

this complaint about that? 

There is nothing in this co~laint about that~ 

Okay. This agreement, the Safelite agreement of 

2006, does that have anything to do with Mr. 

Epley's claims on the 67 policies that he's raised 

in this complaint? He questioned you about the 

Safelite Ketwork Agreement. 

t~. Epley: Your Ho~or --

No. 

The Court: HQ can do that on cross. You 

brought it up. He can go into. 

Did Southern Glass ever ask not to be contacted by 

USAA or Safelite regarding pricing? 

Yes, they did. 

Explain that. 

In our process oE reviewing these 67 cases, 

looking at the phone calls, we went through a 
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series of questions to insure that Safelite did 

what they're supposed to do for USAA. And in the 

midst of that discussion, we we.re advised that -­

and I apologize. I don't have the specifio date. 

But we were advised that Southern Glass and 

Plastics requested specifically. not to be included 

on the fax that goes out from Safe1ite advising 

non-network shops of what the ap~roved priCing is. 

So they did not want to hear -- they were asked if 

they wanted to know what the pricing, approved 

pricing, was? 

Well, I'm not sure that they were asked, but so 

that.! can explain, any glass shop that ever 

submits an invoi.ce to Safelite So~utions is 

~ncluded in any co~unication about adjustment 

changes to the discounts, just as in our example 

of earlier. When NAGS made an adjustment and USl'.A 

made the decision to reduced its discounts to 39 

. percent -from its prior 40,. Safeli teo .Solutions . .is. 

required to send a fax -- they call it'a blast fax 

--, to every glass shop that has ever submitted and 

invoice within ~e prior window of time, six or 

~ghts months. I believe it's 12 months, 

actually. ~~d Southern Glass and Plastics 

requested specifically not to be included on that 
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blast fax. 

And a final question. You were asked a lot about 

repairing versus replacing4 

Yes. 

And X could show you the policy, but you know the 

policy. Does the USAA policy distinguish whether 

something's -- in the definition of repair, 

whether it's replaced in full or repaired, does 

the policy distinguish? 

Repair could mean replace. 

And you give that -- your insured the option? 

Yes. 

Hr. Grantland: I have no further 

questions, Your Honor. 

Exa.."1linat:ion 

By Judge ".amble: 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

'Just to clarify some things in my mind, preferred 

vendors, shops, whatever, Safelite, whatevBr they 

are, those that agree, is that something that's 

similar to a hospital agreeing to be a part of an 

HMO? Says I'm willing to take this percentage off 

to get your business. Is that what this amounts 

to? 

If there were any comparison out there that were 

similar, I would say the medical industry is 
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p~Obably the closest. 

P.r. Epley: I would agree, Your Honor. 

And he would be one of those hospitals that says 

we're not going to participate? 

Yes, sir. 

Let me ask you another question. There have been 

several -- there's been a bunch of discussion 

about WIGS. Why NAGS? Why that particular 

company inscaad of some other? And I know you 

told me some of this yesterday, but tell me again 

why NAGS. 

NAGS is -- and forgive the vague. answer, Judge. 

NAGS is the list price that's accepted in the 

glass industry. And whe.."1. I. joined claims staff 

two years ago, I had to learn about NAGS, too, and 

I'll be honest with you. For the first six months 

it wasn't really clear. But NAGS is -- this is my 

knowledge of it. It's the most accepted list 

.... price. in the glass .industry .. AIid when .Safelite or 

any other administrator discusses ~scaunts off of 

NAGS wi. th any non-network shop, you know I NAGS i.s 

c1early understood. 

Why 38 percent? 

I can speak to that. 

You're saying y'all are taking NAGS recommendation 
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minus 33 percent. Why 3B percent? 

38 pe.rce::t, in this case, positions us..l\.A to be 

paying more than the average that is paid in this 

carket to ~on-Safelite shops. So U~~, as ~. 

Epley mentioned, has a very -- yo~ knew, we value 

Ouz brand. We have a strong m.ember base. And we 

don't hava businesses practices to undercut ~~e 

market. 

Okay. I just want to be sure I understocd because 

there's been a lot said. I want to sure that I've 

got all the facts. ~~S, is Safelite in a~y way 

affiliated with NAGS? 

No, sir .. 

Do they have members of the board? 

Not to my -- I should say not to my --

Member of the board of NAGS? Does Safe1ite have 

any of their corporate people on the board at 

R".GS? 

Not to uri knowledge. I'm not sure I'm prepared to 

answer that. 

Okay. Let me as k you this. who's the Chairman of 

the Board of Safe1ite? 

The ChairI2n and CEO, to my knowledge, is TOIl) 

Feeney .. 

Is he also the Chairman of the Board of Safelite 
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Solutions? 

I'm sorry. Safelite Solutions' CEO is Tom Feeney. 

He .:is who 'We deal wit.'i direcUy_ I am not 

fami.:1iar --

Is he not the same Chairman of the Board of 

Safelite Glass? 

I can' t answeJ:' that, Judge. 

"'or. Epley: r ca...,., sir. 

I apologi.ze. We deal W'it.""l Safe1ite Solutio:lS. Hy 

expertise is with Safelita Solutions 

It just so happens that I know the answer. I just 

wanted to know if you did. 

Okay. 

The Court: All right. Anyt..".i:>g in 

closing? 
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Mr. Grantland: Your Honor, the defense 16 

=sU. 17 

The Court: I ca.'>.' t imagine if you have 18 

. anytbiI>g .el.se .to say,. either .olte o.f YAU_. __ .•. 19 

"'or. Grantland: No, sir. J>.t the risk of 

The Court: I do need one thing from you. 

Mr. Epley: Yes, sir. 

T!:te Court: I need the total amount paid 

to you on these 67 claims. 

95 

20 

21 

22 

23 

24 

25 

139 

~~. Epley: I'll have t~ get it to you 

shortly. 

The Court: How shortly is shortly? 

Don't y'al1 have all 67 of them here? 

V.I. Epley: You know, we have it here. 

If we had a:l adding machine. 

Ms. LOlrw-n: That's the total that we're 

due, but that's not the total that we were 

pai.d. 

The Court: I need to know what Safelite 

paid you or USAA. 

~~. Grantla:ld: Your Honor, I can give 

you a spreadsheet. 

t~. Epley: I can give you an idea. 

The Court: Six? 

~~. Epley: I can give you an idea. 

The Court; I Deed to know. One last -­

why ::10 sales tax? ~"2ly do y' all say you're 

not going to pay sales tax? 

t1s.. Pa.,lmo.-r: Sal.es tax var.:ies from even 

county to co=ty. 

The Court: In a state where you're 

required to pay sales tax, why do you say no 

sa~es tax? 

MS_ Palmer: It coesn't include sa1~s 
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tax'. So we'll pay sales tax. Ii'e'11 pay this 

amount plus the sales tax or any other 

applicable --

The Cotu::t: And for the reco:z:d, I 

apologize for eating up here_ I'::l diabetic 

and my blood sugar is beginning 1:0 drop. 

Mr. Epley: If I can get -- this lady is 

very fast 0:1 ,an adding machin.e. !f I can get 

her to do tha';, I think we' '\"'e got there here, 

sir. 

Mr. Grant~and: Y~'.lr Honor, we -- yeah. 

I guess we're off the record. 

The Court.: Let's take a five minute 

recess while y' a11 get :ne that figure. 

(Off the record from 4:24 p.m. tD 4:39 p.m.) 

The Court; Did y' all come up with a 

figure? 

Mr. Epley: Your Honor, based on the 

.. in:f;onnatJ,Qn _that Nr .• GraJ;lt:J.~d .~ad, )<e have .. 

come up wit..lot a figure that's subject to -­

Ms. Lown, here, added it up, but she had not 

double-checked it and we don't know if 

everything has been i.. .. cluded. But it appears 

to be -- 1. hope Mr. G:z:antland --

The Court: What do y' all believe it to 
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be? 

Mr. Grant~and: 7337; is that right? 

Mr. Epley: The amount that we are 

suggesting that's short paid is 7337.07. The 

total amount that ''fas paid -- I think that's 

what you asked, sir? 

Mr. Grant~and: TotaJ. amount paid was 21 

-- yeah, I'm sorry. Here it is. 

The Court: The total. amount that you 

were pai.d. 

Mr. Epley: We were paid, sir, 

$21,983.07. 

The Court: $2l,9B3. 

Mr. Epley: Yeah. This is a quick add 

up. 

The Court: And seven cents. 

Mr. Epley: We did a quick add up. 

Mr. Grantland; You C~ have this as an 

exhib~t, Your Bonor. 

The Court: That's good. I'm good. All 

right, fo1k3. As we all k.-,o'1 -- or if you 

don't you certainly ~ssed something the ~ast 

coup~e days -- that I'm not going to be able 

to resolve this issue for y'all. X can 

.resolve the 57 cl.aims you've got here today 
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and t.omorrow y' all can start counting again 

because y'all are at -- y'al~ are at such 

odds here i.t' s uDbelievable. And I' I:L not 

sayinq one's r19ht ever the other. I'm just 

saying there's certainly different viewpoints 

at to this issue. I wish I cou~d make you' 

happy. I wish r could resolve the i.ssues. 

Can' t do either one. Al~ 'I can do :is rule on 

what's.legal, what I believe to be is legal. 

My -- from' my viewpoint, what we have here is 

exactly what I asked her about a"hile ago and 

described as all HMO .in which there were some 

people who were not provi.ders who agreed to 

come in a:ld -- their c~i.ent9 came i.nto them 

to get services and the insurana.e company 

didn't want to pay their' bill in full. now, 

I listened very carefully and r looked very 

caref~ly if there was ever a contract 

between the. two .. And .. tbere w.a.s some. _ 

testimony that there probably was, and for a 

~ong t~ through this trial we seat over -­

we, being Safe~ite, a representative of USAA. 

We sent:. over to you and said this is the 

amount we'll pay. Do the job and this is 

"hat you accept.. And:if they said yes, as in 
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one ~elephone cal1 said that they did, then I 

guess you wo~d probably have a contract and 

I would enf04ce it. However, the defense'S 

expert told me i~ the very last of her 

testimony -- and 1: asked her three times. I 

think it was three. Did you e.ver enter a 

contract with this company or any other 

company other than Safelite and her answer 

was no. So even if you have an o££er, you 

never bad an acceptance. And your own 

witness says we neve= had a contract. They 

did authorize the ~epaizs. I just don't 

think they ever agreed on a pri.ce. And the 

authorizat:i.on of those repairs requires 

payment. Now, I'm f£quring at the 36 percent 

and the five percent sales tax on the 

$21,9B3.07, the total wou~d come to 

$9,452.71. However, I don't have 

jurisdiction beyond $1;500. Fo.:c that:. reason, 

I'm awardi..ng the defense - ... aga:in, because 

there was ne,,"er an acceptance o:f their offer 

and they agreed that there never was~ It was 

never a contract:4 Thel:e was simply an 

authorization to do the repair. Uever was a 

dispute tba t Safeli te didn't say do the 
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repair and then fazed over an offer a:ld they 

didn't accept it. It's not a contract unti~ 

the:ce' s an offer and acceptanc:e. Bot...~ of you 

agree that didn't happen. You said it didn't 

happen. She said it dieL,,' t happen. There 

was no contract. For that reason, I'm ru~inq 

in favor of the defendant Qn this claLm in 

the amount of $7,500 plus $BO in court costs. 

Mr. Epley: For the plaintiff? 

The Court: Plaintiff. I'm sorry. I 

usually have them ~ the opposite chair. I'm 

ruling ~n favor of Safelite r mean, 

Southern Glass and Plastics in the amount of 

$7,500 plus $80 in court costs. 

Mr. Epley: Thanks for aU your time, 

sir. 

The Court: r want to thank you for 

ooming down from. Texas and being with us. I 

. hope. we didn't. mistreat .. you whi1e you WeJ;e. . 

here. 

If...r. Grantland.: Your Bono];, if I may 

renew the previous motions for directed 

verdict. 

The Court: They're So noted and denied. 

(Whereupon, the hearing matter was concluded 
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at 4:45 p.m.) 

State of South carolina ) 
) 

County of ~exington ) 
Certificate 
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Be it known that I took the foregoing hearing 
in the matter of Southern Glass and Plastics Company, 
Inc. vs. USAA Casualty Insurance Company, USAA General 
Indemnity Company and USAA United Services Automobile; 

That I was then and the~e a Notary ?U~lic in 
and for the State of South Carolina-At-Large; 

That by virtue thereof I was duly authorized 
to ad~ni5ter an oath; 

The foregOing transcript of 145 typewritten 
pages represents a true, accurate and complete 
transcription of the testimony so given at the time and 
place aforesaid to the best of my skill and ability; 

That 1 am not related to nor an employee of 
any of the parties hereto, nor a relative or employee 
of any attorney or counsel employed by the parties 
hereto, nor interested in the outcome of this action. 

Witness my hand and seal this 30th day of 
September, 2009. 

.. Cheri B. !'i1:Htams, CVR 

Notary Public for South Carolina 
My Commission Expires May 21, 2015. 
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M&G 

MURPHY & GR~NTLAND PA 

MWHY & GRANTLAND, P.A. 

VIA FAX 
576-1741 
The Honorable G. Thomas Cooper, Jr. 
P.O. Box 192 
1701 Main Street, Room 323 
Columbia~ SC 29202-0192 

NO. 4&40 1'. 1/) 

Ashley B. Stratton 
DirectdjaJ 803-4S4-114t 

astratton@murphYWill1\lnnd.ccm 

Re: Southem Glass & Plastics Company. Inc. vs. USAA Casualty Insurance Company, 
USAA General Indemnity Company and USAA United Services Automobile . 
C~'Vil Action No.: 2009-CP-40-07413 
Claim No.: 007824562/AL1S # 2009-14406 
OurFileNo.~ 325Q..0398 

Dear Judge CoopeJ:; 

Upon reviewing our Notice of Appeal and attached Exhibits after the hearing this morning, I 
realized your file was mis-sing a copy of an Order Granting Summary Judgment issued by Judge 
McIntosh in August 2010 in a similar case. This Order was issued after we filed our Notice of Appeal 
in October 2009 and~ therefore, was not included as an exhibit. Also, because we did not reach the 
unilateral contract issue during arguments this mommg, I was unable to address the Order. Please 
consider this Order as furthe·r support for om: grounds for appeal and specifically for the unilateral 
contract issue which was extensively argued at the trial before Judge Womble. 

With warm regsrds, I am 

ABSlkbd 
Attachment 

~YO~" 

Ashley B. Stratton 

co: Robert 1. Jackson, Esquire ('Via fax. 779-2173) 

Telephone 803-782.4100' Facsimile 803-782-4140 1803-454-1258 
4406·8 Forest Drive. Colwnbia, South Carolina 29206· Fo.t Ojftce Bco; 6648. Columbia. Semen Carolina 29260 

J. R. Murphy 101m M. Grantland Ron B. Diegel* BrcntM. Boyd E. Ray Moore, TIl ,Anthony W. Livoti Adam J. Neil Ch'ilrles G. Blackbunl 
MiTey C. Kull Alice P. AdlUJls Willillm H. Frye, TImothy J. Newlon P~ler E. F]lIT Chris A. Majure Ashley B. Stratton J. Ryan Ones 

"lvkmbcr-American Board ofTrh'! .A..dYO~l!(es 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Sou.thern Glass & rlaStics Company, Inc., 

Plaintiff, 

NO. 4648 P. 2/5 

IN THE COURT OF COt-.1MON PLEAS 

Civil Action No.: 2009-CP-40-7516 

ORDER GRANTING SUMMARY 
JUDGMENT TO lJEFENDANT 

~ ~ ~ 
1':, <:;;S 
-,.. '~ _or 

().-'- ~ ......:: 
Kemper} A Unitrin Business. ;.-) ~! ~ £..:' 

......... 2f} ~.== 
--:~·rq· N -;1.:;0;.. 

DefendanL !:'J~:::: ..c- j::::-:;C 
______ ~ ________________________ ~ ~)~ ~ ~1CJ 

f "; ~ :Jr .""j {c:? 
. . '('J N .. -: 

This matter came before me on July 1, 2010, by motion of Defendant Kemlfer, AlJnitriri? 
! I'J .~; 

Business (hereinafter '<Defendanf'). Present at the hearing were Robert L. Jackson· Esquire, '-

cOi1l1Sel for Plaintiff, Southern Glass & Plastics Company, Inc. (hereinafter "Plaintiff'), as well 

as Ashley B. S~a.tton, Esquire, representing Defendant. Defendant contends in its motion that 

Plaintiff entered into a contract with Defendant' s third party administrator as an assignee of its 

customers' insurance claims to perform glass work for the customer at Defendant's stated rates. 

After hearing able arguments of counsel, reviewing the pleadings and submissions of the parties, 

the Court has concluded that Defendant's Motion for Sunnnary Judgment should be granted. 

FACTIJA'L ANll PROCEDURAL BACKGROUND 

In the course of its automobile glass repair and replacement business, Plaintiff performed 

automobile glass (eplacement services for twelve insureds of Defendant. For each replacement 

performed, Plaintiff received from the insured an aSsignment of any insurauce proceeds Gwed to 

the insured under his or her automobile insurance policy wjtb Defendant. Pursuant to these 

assignments, Plaintiff submitted invoices to Defendant which purportedly were not paid in full. 
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Plaintiff alleges the policy issued by Defendant to its insureds obligates Defendant to pay the full 

amount of Plaintiffs invoic.e and Defendant's failure to do so is a breach of the policy terms, 

Plaintiffs breach of contract claim was originally filed in magi3trate'~ court. However. 

Defendant's answer and counterclaim seeking a declaratory judgment brought the claim \vithin 

the jurisdiction of this Court. Specificall),\ Defendant seeks a declaration that it did not breach 

the teooS of the insurance policy which require~ it to pay the "[a]mount necessary to repair or 

replace the property with other property of like kind and quality." Defendant also seeks a 

declaration that Plaintiff is bound to the rates it accepted when it entered binding cOntracts with 

( 

Defendane s third-party administJ:2.tor upon performance of glass repair or replacement services . . 
for Defendant's insureds. 

ANALYSIS 

Plaintiff entered .into a Contract with Defendant's third party administrator as an assignee 

of its customers' insurance claims to perfoITIl glass work for the customers at Defendant's stated 

rates. The necessary elements of a contract aJ;e an offer, accept8l1ce, and valuable consideration. 

Sau()er v. Pub. Servo Auth. of South Carolina, 354 S,C. 397,406,581 S.E.2d 161, 166 (2003). A 

valid offer "identifies the bargained for exchange and creates a power of acceptance in the 

offeree," Id. (citing Carolina Amusement Co, v. Connecticut Nat'} Life Ins. Co., 313 S.C. 215, 

437 S.E.2d 122 (Ct.App. 1993)). A contract can occur when there is only one promisor and the 

other party accepts, not by mu.tual promise. but by actual performance. Id. ·(citiug International 

Shoe Co. v, Hemdo!l. 135 S.C. 138~ 133 S,B. 202 (1926)). 

The existence of a binding enforceabl~ contract is evidenced by transcripts of telephone 

conversations between Plaintiffs representative (a shop employee)t Plaintiffs customer 

(Defendant'S insureds), and Defendant's third party administrator (SafeLite Solutions) wherein 
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the glass claim was reported 8Jld eXpress offer was made by Safelite on behalf of Defendant For 

inst:an.ce, oue transcript reads: 

Defendant's third party administrator: ." I just need to know if you accept the job at the 
following pricing ... NAGS list minus tbirty"seven percent, labor is $41.00 hourly and 
$lS.OO per kit. 

Plaintiff's representative: We accept the job. 

Defendant's third party administrator: Thank you. Your acceptance of the job also 
indicates that YOll have accepted these rates and these prices do not lnclude tax or the cost 
of molding .... 

Plaintiff's represenurtive: Yes) ma'am. 

Thus. the telephone transcript evidences not only an express offer on behalf of Defendant, but 

also an express acceptance on behalf of Plaintiff. 

The offe;r was further confuroed in a fax sent by Defendant"s third party administrator to 

Plaintiff prior to the work bemg performed On the customer's vehicle. This fax, characterized by 

Def'OOdant as a "work orrter" I confirmed the rates a.greed to during the telephone conV'ersaiion 

and co;o.tained a m.ax.imllin price the Defendant would pay fur the glass work: 

W/S LIST: - 37.0% LABR: $41.00 PER HOUR 
err LIST: - 37.0% LABR.: $41.00 PER HOll"'R 
KIT: $15.00 2KIT: $30.00 HlMKIT: $25.00 Hf.M2KIT: $45.00 
KElv:IPER has deterrnIDed the maximum amount of such work. is: $453.81 less any 
applicable deduct),"ble amount 

The work order also stated: "Perfonnance of services constitutes acceptance of the above price 

and billing instructions." After plaintiff verbally agreed to Defendant's rates over the telephone 

and received the work. order confin.uing file rates, it performed the glass work without objection 

or further communication with Defendant's third party administrator. Thereafter, Plaintiff 

further confinned its acceptance of Defendant's rates when it accepted and negotiated checks in 

the amount specified by the work order. 
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In reaching this conclusion, I have reviewed and found persuasive the case of QM 

Insurance Corporation Y. Cascade Auto Glass, lne., 660 S.E.2d 907 (N.C. App, 2008), to the 

extent it binds an auto glass repair shop to the contract it enters to pCnOrrl1 the glass work at the 

rates provided by Safelite. Eased on virtually identical facts and claims, the North Carolina 

Court of Appeals held: "Because [the glass shop] performed the requested repairs Or 

replacements, it a.ccepted the terms of [the insurance company's] offers} forming valid unilateral 

contracts at [the insurance company>s] stated prices." eIM, 660 S.E.2d at 910. 

As in elM, Plaintiff accepted Defendant's rates and entered into binding contracts when 

it performed sel:vjces for Defendant's insureds. Plaintiff verbally agreed to Defendant's rates 

before it perfonned the work and ao;:epted Defendant's ratos by performance and acceptance of 

payment. Under the undisputed facts of the case! the parties! representatives discussed and 

agreed to pricing and otherwise entered a valid enforceable contract. It should also be notedtbat 

the authority of the parties' respective representatives to bind their "employers" was notan issue 

before the Court. 

For the reasons stated above, it is therefore ORDERED the Defendant's motion for 

summary judgment is GllANTED. 

AND IT IS SO ORDERED. 

~{3 
~--,2.01O 
-CoIUffiei~ South Carolina 
Av-.Oe'(t-JJf\ ' 
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Bobcat 
F9 

I--------------------------------------~---I 
1 S A F ELI T E SOL UTI 0 N S 1 

Date: 06/04/08 
Time: '15:33:54 

To: SOOTHERN GLASS & PLA Shopi: 013789 1 
1819 TAYLOR ST Fax: 803-771-0148 1 
COLUMBIA se 29201 Tel: 803 771 7878 1 

------------------------7---------------------------------I 
Customer: MILLER, THAD L 

121 GREYCOAT CT 
LEXn~GTON SC 29073 

Vehicle: 2004 CHEV AVALANC 1500 
Type of Loss: REPLACE WINDSHIELD 
Deductible: $.00 

Home: 
Bus: 

w/S LIST: -38.0% LABR: 
CiT LIST: -38.0~ LABR: 

$40.00 PER HOUR 
$40.00 PER HOUR 

KIT: $15.00 2KIT: $30.00 R/N KIT: 

803-~57-7277 

80'3:-513-3948 
I 
1 

I 

$25.00 HIM 2KIT: 

USAA. has determined the maximum amount of 

Referral# 
218433 

Date of loss: 
06/02/2008 

$50.00 

such work is : $ 235.86 less any applicable deductible amount 
If the work is performed by a location other than the shop listed above, 
the rates are subject to change. 

-------------------------------- Notice:-------------------------------------
Pricing is outlined above per current NAGS. If dealer, RV, "PH, or net 
priced parts are to be used or additional parts, labor, or any other charges 
differ from the rates outlined above you are required to contact Safelite at 
1-614-602-2120 prior to beginning any work on the vehicle.' Performance of 
services constitutes acceptance of the above price and billing instructions. 

INSHOP SERVICE 
COHPANY: USAA ID1I-: 09005 EOI MAILBOX: SAFL SAFLI07 
---~---------------------- Billing Instructions ------------------------------
Sold To: MILLER, THAD L Pl~'ase ShaH' On Your Invoice 
Bill To: USAF_ 1) Referral#: 218433 
Address: P.O. BOX 182190 2) Full Vehicle yin Number 

COLm~US, OH 432lB-2l90 3) Valid NAGS Part Numbers 
or,Invoice Online at SGCNetwork.com . 4) customer's Signature 
- You must include sales tax on your invoice if applicable. 
- Payment will be rendered upon receipt of funds from the client. 
- USAA \oJill not reimb~rse for deductibles not collected. 
--------------------------- Authorization To Pay: ----------------------------
I acknoHledge receipt of goods and services requested and that all services 
were performed in a workmanlike manner to my 'complete satisfaction. I 
authorize my insurance/ fleet, or leasing company to pay SOUTHERN GLASS & PLA 
directly for this claim. I understand I am personally responsible for 
payment o~ all or any portion of this invoice not covered by my insurance, 
fleet, or leasing company. 
Please return your invoice signed by the customer, along with this signed fax 

Customer Signature Date 

Please return your invoice signed by the customer, along with this signed fax. 

Snop 'Owner/Mgr Signature ________ _ Installer Signature. __________________ _ 

EXHIBIT 

j I 
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1819 TAYLOR STREET INUOICE#:- 01-145162 
BelA 587 (2:3202) 
CDLUMBIA j SC 29201 
Phone~ 803 771 7B78 Toll Free~ 800 272 7201 
Fax #: 803 771 0148 Federal Tax 10 D: 57-0912939 WORKORDER: 2499S0 

01lES 
USAA [S) 
C/O SGe r--IEHJORI-{ 
PO BOX i82190 
COLUMBUS, OH 43218-2190 
i=!D#~ 2iB42:;3 

THAD l'l ILLER 
121 GREY COAT 
[)JLUtr1B I H, E::: 

513 3g!~r8 

Schedule Info: MOBILE 06-05-08 AROUND 12:30 *** Charge *** 

I~T 
~I 

QTY PART DE~~C H I t=IT I Ol~ LIST PRICE EXT~PRICE 

-------------------------------------------------------------------------------
1 

.-, .-, 
c.."c. 

1 

mJfi:i 154'3G13 yl'--I*LOF 
Nf-1GSu::rBOR 

INSURANCE INFORMATION 
INS COMP:USAH (S) 
POLICY #:4156430 
CLAH1 # : 218L~-33 
I~GENT 

F=lGENT -# 
LOSS DTE~05i02/08 
CAIJSE 
I.IER BY 

: ROCIO{ 
:FAX 

WINDSHEILD 
NAGS LABOR (DW01549SBYN) 
(2) ADHESIVE, URETHANE 

AUTOMOBILE INFORMATION 

YEAR 
, i=li=iK.E 

!·10DEL 
STYLE 
VEH ID 
LIe # 
STATE 

:CHEIJROLET 
: AVAU::JNCHE 
: 4- DOOR CRH-J ct=m 
:3GNECi2T54G342868 
: 555l-!l\iD 
• C'r' ,.......J._-

HOME 3 513 3948 Mileage 
WORK # Acct Phone: 800 890 1276 

~:31. 18 
Lj.iZl .. 00 
-30.00 

Su.bt otal ~ 
TaHable : 
Salest:.a:l{~ 

Total ~ 

TIMBELAND PLACE PAS BRRYARD AND RANKS CAR WRSH TAKE 1ST LEFT PAST POOL 
THEN ON LEFT WILL BE HOME AROUND 12:30 NEED TO LEAVE AROUND 2:00 
GOING OUT OF TOWN 

;=:31. 18 
83a00 

2E,11L 1 
1.9.2 

357 .. 4 

Th~ war-k nuted anD"ve has been L:o~pleted to i1y satisfar~tii)rtll I authar-izE Ily ins!lt'ance cQf~pa.ny til r'e I ~aS2 pol icy, LGV2t,:a.ge and ;Jth2r 
irrfor"£t-3tion y-elat::::d to thi-; ~lass claii to EnJlith~l"n Gl;ss ~ Pl.5.stic5 {stoP}. I assign this cla:ili and' all pnlicy proceeds due ili2 :.mGfr\ ; 
te-tms of 'ay insur-·3.TIce polic-y to 5"SP and I dir~ct g.y insu'fanL2 c-u~pany to pay those a~Q'-mts dir~ctly tlJ SSP" If "5, ins.m···er should ignm 
this as~i~nsent and issu~ paY~2nt dir'pc;ly to ~~i I aqt~e~ that I will i1i:eEdiat21y fQt~...ar-d pa.r~€·nt tu SGP by eithe't' endQrsing thE' 
t12C~ that I t .... ~ceiv~d DV~t~ to S6P or paying 2".b? an dIDQIlT,t equal to f41at I r-~caive':l I agr-ee ta pa.y :§y dffiuctjhle, if arrYJ mysalf. I al­

aga"e2 that if I do nut h;'V2 insuranc-f cuveragc, I will pay far ; z;:!: ~~ ..... : ~tleQ;f 

EXHIBIT 
Di:d; 

1 D 

3 ~ 
der Taken By~ TRENA 



ORIGINAL CD ROM RETAINED BY MAGISTRATE COURT 

Re: . Southern Glass & Plastics Company. Inc. vs. USAA Casualty Insurance 
Company, USAA General Indemnity Company and USAA United Services 
Automobile 
Civil Action No.: 2009-CV-40-U01259 
Claim No.: Unknown at this time 
Our File No.: 3250-0398 

RECORDING REGARDING THAD MILLER 
Q: 
A: 
B: 
C: 

Tammy Houston-USAA Glass Program 
Trina-Southern Glass and Plastics 
Thad Miller 
Alan Epley-Southern Glass and Plastics 

Q: Thank you for calling the USAA Glass Program managed by Safelite Solutions. My 

name is Tammy Houston. How may I help you? 

A: Yes, ma' am. Uh, my name is Trina with Southern Glass and Plastics. 

Q: Yes, ma'am. 

A: And Mr. Thad Miller has contracted us to do his glass and I need to file a claim 

for him. 

Q: Alright, Trina, I'll be glad to help you with that. 

A: Okay. 

Q: Let me get in here. And, Trina, what is the first initial of your last name, please? 

Q: C as in cat. 

Q: Okay. And this is glass only damage? 

A: That is correct. 

Q: Alright. And what is the phone number to your shop? 

A: It is area code 8-0-3 

Q: Uh-huh. 

A: 7-7-1 

Q: Uh-huh. EXHIBIT' 
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A: 7-8:' 7-8. 

Q: Thank you. And you said the policy holder was Thad. " 

A: Miller . 

. Q: Miller. Okay. Do you want to go ahead and bring the policyholder on? 

A:· Sure. Hold on. 

Q: Thank you. 

A: Okay. :Mr. Miller. I have Tammy on the line from Safelite Solutions. 

B: Okay. 

Q: Good afternoon, Mr. Miller, how are you? 

B: Doing fine. 

Q: Good. Uh, I'm with, like she said, I'm Tammy with the USAA Glass Program 

and I'm going to be assisting you with your glass claim today. 

B: Okay. 

Q: Now, before I proceed, I have to let you know that the call is being handled and 

recorded by Safelite Solutions. Safelite ... 

B: (inaudible) 

Q: Solutions is financially affiliated with Safelite Auto Glass. 

B: . Okay. 

Q: Is this the first time that you have reported the damage, sir? 

B: Yes. 

Q: Alright. Now in order to better assist you, I have a few additional questions. 

B: Sure. 

Q: To file the loss report, I need your primary member number. Do you have that 

available? 
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B: Yes. 

Q: May I have it, please? 

B: (inaudible) my policy number for ya'll? 

Q: Yes, uh-huh. 

B: Oh, okay. 4-1-5-6. Hold on a second. 4-1-5-6-4-3-0. 

Q: Thank you. I have 4-1-5-6-4-3-0. 

B: Correct. 

Q: May I have your home phone number beginning with area code? 

B: 8-0-3-9-5-7-7-2-7-7. 

Q: Thank you. That's 8-0-3-9-5-7-7-2-7-7? 

B: Correct. 

Q: Okay. And if we have any additional questions regarding your claim, what 

number should we call? 

B: 8-0-3-5-1-3-3-9-4-8. 

Q: Thank you. That's 8-0-3-5-1-3-3-9-4-8. And is there any other phone numbers 

you would like to add to the claim? 

B: Db, no thank you. 

Q: Okay. Now when did this damage happen, Mr. Miller? 

B: Two days ago. 

Q: Alright: And in what state did the damage occur? 

B: South Carolina. Columbia, South Carolina. 

Q: Okay. How did the damage happen? 

B: Uh, on the interstate, a truck. .. rock .... 

Q: Alright. 
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B: was corning off the back of the bed of their truck. 

Q: Alright. Did you ... 

B: (inaudible) 

Q: Did you get any license plates numbers or anything? 

B: Uh, no ma'am. 

Q; No. Okay. 

B: Didn't really think about. Didn't really think about because the rocks were 

bouncing so I didn't think about it untiL .. 

Q: Right. 

B: You know sometimes a rock will hit your windshield and won't do anything. 

Q: Right. Exactly. Alright. Then may I have the year, make and model of your 

vehicle? 

B: 2004 Chevy Avalanche. 

Q: 2004 Chevy Avalanche. 

B: -Yes. 

Q: Alright. Now it's going to take me just a moment to pull up your policy 

information. There we go. And may I just have you confirm the street address on your 

policy? 

B: 1-2-1 Gray Coat Court, Lexington, South Carolina. 2-9-0-7-3. 

Q: Thank you. So now, just to reconfirm, we have mentioned that your windshield is 

damaged and there were no other pieces of glass that were damaged in the ... in the 

process. 

B: No, no, just the front windshield. 

Q: Okay. Is the damage to your windshield smaller than the size of a dollar bill? 
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B: No. 

Q: Okay. Well, Mr. Miller.. .. 

B: Actually ... 

Q: (inaudible) 

B: it's actually the length of, uh, of my arm. 

Q: Oh, wow. Okay. 

B: The rock. .. as soon as the rock hit it, the line (inaudible) 

Q: The line just started. Oh. 

B: Yep. 

Q: I'm sorry to hear that. 

B: It's the length of my arm. Yep: 

Q: Ahh. Okay. Well, I do show that you have a zero deductible, Mr. Miller, so 

you're not responsible to pay anything out of pocket to have it replaced. 

B: Okay. 

Q: Okay. And you are at Southern Glass and Plastics. . And, Trina .... 

B: What? 

Q: Are you still there, Trina? 

A: Yes, ma'am. 

Q: Okay. Urn. For the replacement, do you accept the following pricing at NAGS 

list minus thirty eight percent, labor is $40.00 hourly and $15.00 per kit? 

A: No, ma'am. We do not discuss pricing. 

Q: Okay. 

A: We do accept the job. We are your competitor and we do, uh, bill at a fair market 

value. 
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Q: Okay. 

A: So we already have accepted the job. We have been contracted by Mr. Miller. 

Q: Okay, Mr. Miller? 

B: Uh-huh. 

Q: AJright, let's see here. Along the top of your windshield, um, I know you have a 

group of dots that form a visor shape as well as the black paint band that goes around the 

edge of the glass. 

B: Correct. 

Q: Besides that, does your windshield have a sun shade that is blue across the top? 

B: Db, no, it does not. 

Q: Okay. Okay. Now, I must infoml you USAA will not pay anymore 

B: (inaudible) 

Q: than $200.00. 

C: Mr. Miller, we'll take care ... we offer fulilifetimewarranty. We are the oldest 

most experienced company there. We must warn you, sir that you are not speaking with 

USAA. You are speaking with an out-of-state glass company. 

Q: Okay. l'vfr ... 

B: (inaudible) 

c: And may we have ... 

Q: Listen. 

c: May we have the ... 

Q: No, sir, you cannot till I'm done. Mr. Miller, and .. 

B: Yes. 

Q: he is right. We are a third-party affiliate. 
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B: Yes. 

Q: ,Ve do work with USAA. 

B: Right. 

Q: This is an amount that comes from USAA. They are willing to pay no more than 

$235.86 to have the work completed. Zero of that of which is your deductible. This 

price does not include the sales tax or cost of molding ifiCs required. So, if you continue 

with the shop, urn, U ... and if they charge more, USAA will require yol,! to pay the 

difference in the price. 

c: Southern Glass never has and does not have ... 

B: (inaudible) 

C: and does not ask Mr. Miller to pay any additional amount. That's all. 

Q: Mr. Miller 

B: That's why I called Southern Glass. I'm very aware of it. 

Q: Okay. Mr. Miller, for the purpose of assuring a quality experience. USAA would 

like to send you a confirmation of your claim as well as the confirmation of the shop that 

is correcting the damage for you. May I have your e-mail address, please. 

C: Mr. Miller, if you decide to give them that, understand that it is in the hands ofa 

party that you did not seek to engage. 

B : (inaudible) 

Q: J\1r. Miller, we do not sell your e-mail address. We do not do anything with that. 

TIus is just for your information. 

B: Can you just mail it to me in the mail? 

Q: No, I can't mail it to you. I can give you the information manually. 
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B: What do you mean? Over the phone? 

Q: Uh-huh. 

B: Ahight I'll take that. 

Q: Okay. Your reference numberis 2-1-8. 

B: Hold on one second. Give me a second. 2-1-8. 

Q: Uh-huh. 4-3 

B: 2-1-8 

Q: Uh-huh 4-3. 

B: Okay. Go ahead. 

Q: 2-1-8-4-3-

B: Alright. 

Q: 3 

B: Correct. 

Q: Our number here if you have any questions about your claim is 1-800-

C: That's not necessary, Mr. Miller. 

Q: 5-2-5-

B: (inaudible) 

Q: 1-7-9-0. 

C: We thank: you very much~ Miss Tammy. 

Q: And you do have a zero deductible. And, urn, yoUr fax number there, sir, is 8-0-

3-7-7-1-0-1-4-8? 

C: Correct. 

Q: And what is your name, sir? 

C: My name is Alan. A-L-A-N. Epley. 

112 



Q: AI ... 

C: E-P-L-E-Y. 

Q: E-P-L-E-Y. 

C: Yes, ma'am. 

Q: Thank you, sir. I'm going tell someone about how you continue to interrupt when 

we were trYing to take a claim, sir. Thank you. 

e: That's fine. 

END OF TRANSCRIPTION 

Transcribed: 9-10-09 

Time: 7:44 

Transcribed by: jld 
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Bobcat 
U6 

To: 

I~-----------------------------------------I 
1 S A F ELI T E SOL UTI 0 N S 1 

SOUTHERN GLASS & PLA Shop#: 013789 
1819 TAYLOR ST Fax: 803-771-0148 
COLUMBIA SC 29201 Tel: 803 771 7878 1 

----------------------------------------------------------I 
Customer: ZWART, WENDY K 

215 WOODRIDGE CT 
LEESVILLE SC 29070 

vehicle: 2000 CHEV TAHO/LS/LT 

Home: 803-532-0065 I 
Bus: 803-315-0785 I 

I 

Date: 06/12/08 
Time: 09:52:39 

Referral/ 
-Authorization# 

295417 

Date of loss: 
05/07/2008 

Type of Loss: REPLACE WINDSHIELD ............................... , .......... . 
Deductible: $.00 
-----------~------------------------~---------~-------~-----------------------
W/S LIST: -38.0% LABR: $40.00 PER HOUR 
CiT LIST: -38.0% LABR: $40.00 PER HOUR 

KIT: $15.00 2KIT: $30.00 H/M KIT: 

INS HOP SERVICE 

$25.00 H/M 2I"IT: $50.00 

COMPANY: USAA 
---------~---------------- Billing 
Sold To: ZWART, WENDY K 

ID#: 09005 EDI MAILBOX: SAFL SAFL107 

Bill To: USAA 
Address: P.O. BOX 182190 

COLUMBUS, OH 43218-2190 
or, Invoice Online at SGCNetwork.com 

Instructions ------------------------------
Please Show On Your Invoice 

1) Full Vehicle Vin Number 
2) Valid NAGS Part Numbers 
3) Customer's Signature 

- You must include sales-tax on your invoice if applicable. Invoices should be 
submitted within 10 days of installation. Payment will be rendered upon 
receipt of·funds from the client. For payment inquiries please contact 

Safelite Solutions at 1-614-602-2120. 
-USAA will not reimburse for deductibles not collected. 
--------~--------------- Notice: Pricing Authorization -----------------------
Pricing is outlined above per current NAGS. If rtp" parts or dealer parts 
are to be used or any additional parts, labor, or any other charges differ 
from the prices outlined above, you are required to contact Safelite at 
.1-614-602-2120 prior to beginning any vlOrk on the vehicle. Performance of 
services constitutes acceptance of -the above. price and billing. instructions. 
--------------------------- Authorization To Pay: ---------------------------­
I acknowledge receipt of goods and services requested and that all services 
were performed in a professional manner to my complete satisfaction. I 
authorize my insurance, fleet, or leas~~g company to pay SOUTHERN GLASS & PLA 
directly for this claim. I understand I am personally responsible for 
payment of all or any portion of this invoice not covered by my insurance, 
fleet, or leasing company. 
Customer Signature Date 

Please return your invoice signed by the customer, along' with this signed fax. 

Shop Owner/Mgr Signature Installer Signature _________ _ 
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SG~) / ()JLiJt=1B I A 
1819 TAYLOR STREET 
BOX 587 (29202) 
C:OLurTiB I H ~ SC 
Phon-e: BiZ,3 771 

29201 
I. 

~ax #: 803 771 0148 Federal Tax ID 
272 72:..31 

STEPHEN 

INVOICE#; 01-14544B 

06/ 12/~18 

WORKORDER: 250848 

*** H"F'}OICE *** 
ZL-JART lZi112B 

USAA (8) 
CIO S(3C NETWORK. 
PO BOX 182190 

215 WOODRIDGE CT 
LEESVILLE, se 2307 
803 315 0785 

COLUtT1BUS~ -OH 4-3218-21 '30 
PO#: 295417 

Schedule Info: INSHOP 06-1~-08 *** Charge *** 
QTY PART DESCRIPTION 

.:. 

LIST PRICE EXT-PRICE 
-----------------------------~----------:----------~------------------------.:.....-------

1 Dt·~01.341GBYN 

27 2 t'-lAGSLABOR 
1 HAH000004 

INSURANCE INFORMATION 
INS COMP~USAA (S) 
POLICY #:008720213C7101 
CLAH-1 ff: : 295417 
AGENT 
AGENT # 

: UNKNOWN 

LOSS DTE:~5!07/08 
CAUSE : ROCK 
VER BY ~ HHiJMY 
HOME # :803 315 07B5 
WORK. # 

DW01217GBYN*LOF 
NI~GS LABOR (Dl.J01.:341GBYN) 
(2) ADHESIVE, URETHANE 

AUTOMOBILE INFORMATION 

YEAR 
t"iA~{.E 

t10DEL 
STYLE 
VEH ID 
LIe # 

~2000 
~'CHEI)ROLET 

~TAHOE LT 
;4 DOOR UTILITY 
:lGNEK13R3YR140753 
:.305 CtT1F 

STATE :SC 
trH leage 
Acct Phone: 800 890 1276 

410 •. 00 
--30. 0bj 

Subtotal: 
T.~X-:lbl e : 
Salestax: 

Total: 

Tot.~l: 

225~36 

255~42 
17.88 

3E.l a 24 

.361 ~ 24 

The ~rk noted at~~a has bean c~~pleted t9 my satisfactic~. I alithc~'ize ~y ins!!fance cD§pany to release policy, CGV2rage ar.d other 
infGr;ation i'elated tu this glass clai; to ~JlJthet~ 61ass & Plastics (SfJP). I assign this clai~ ar.~ all policy pruceeds ~le E€ !L~d~r the 
teftlS af l!Y insl.!ranC-2 f:llJlicy tG SGP and I dif"€C{ lOy inSlll'aTl-':-B C-iil~j:.a:ly to pay t!l£lse aEilllilts direct 1 y to 56l='. If Ely in!;llJ"er -:;tHlIlld iynGr£ 
this assign~ent aL~ iSSHe paYient directly to ae, I agree that I will i~iediately f&~ar~ paY~Ent to ~~ by either enrlnrsin~ th2 
check that I t'~cei ncr over' to S@ or paying Sb"P all amllt!l!l; 2l{ual t!l ~at I t'PCei ve. I agr~~ tu pay I!!Y DE-dudible! if any, 1I1s21 f: I also 
agt~e that if I d~ RQt have insw~~lce cOverage, ! nill pay far the ~JFn ;y;£lf& . 

. gnat tn-~e; Date: Order Taken By: TONY 
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ORIGINAL CD ROM RETAINED BY NIAGISTRATE COURT· 

Re: Southern Glass & Plastics Company, Inc. vs. USAA Casualty Insurance 
Company, USAA General Indemnity Company and USAA United Services 
Automobile 
Civil Action No.: 2009-CV-40-11012S9 
Claim No.: Unknown at this time 
Our File No.: 3250-0398 

RECORDING REGARDING STEPHEN ZWART 
.Q: 
A: 
B: 

Tammy Houston-USAA Glass Program 
Tony-Southern Glass and Plastics 
Stephen Zwart 

Q: Thank you for calling the USAA Glass Program managed by Safelite Solutions. My 

name is Tammy Houston. How may I help you? 

A: Hey, Tammy, this is Tony with Southern Glass in Columbia .. 

Q: Ho\v are you, Tony? 

A: I'm good. How are you? 

Q: Good. 

A: I need to call on a glass claim and get a dispatch number from you, please. 

Q: Sure, I'll be glad to help you with that. 

A: Thank you. 

Q: Tony, what's the .... oh, you're welcome. What's the first initial of your last naine? 

A:, Uh, T. I'm sorry, it's C. 

Q: C. And is this a glass only claun? 

A: Yes, glass only . 

. Q: Okay. ·And may I have the phone number to your shop? 

A: 8-0-3-7-7-1-7-8-7-8. 

Q: Okay. May I have the insured's name? 

A: Yes, it's Stephen Zwart. Z-W-A-R-T. 
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Q: I'm sorry. Spell that for me again. 

A: Z-W-A-R-T. 

Q: Vas in Victor, W-A-R-T? 

A: Z as in zebra. 

Q: Oh; Z as in zebra. 

A: Um-hmm. 

Q: Okay. There we go. And you can go ahead and put the policyholder on. 

A: Okay. Hold on one second. 

Q: Thank you. 

B: Good morning. 

Q: Hi, Mr. Zwart. How are you? 

B: Well, I'm okay. How are you? 

Q: Good. Thank you. 

B: Good. 

Q: My name is Tammy Houston and I am with the USAA Glass Program. I am 

really sorry to hear about your glass damage today. Urn, now what I'm actually going to be 

doing is assist you with ... assisting you in opening up a glass claim and verifying your coverage. 

Urn, so that way, um, we give that referral information to Tony for billing purposes. Now, 

before I proceed, I have to inform. you that your call is being handled and recorded by Safelite 

Solutions. Safelite Solutions is a financially. affiliated with Safelite Auto Glass. Is the first time 

that you reported the damage? 

B: Uh, yes, this .. .it is, yes. 

Q: Okay. Now, it. .. to better for me ... for me to better assist you, I do have a few 

additional questions. Uh, to file a loss report, I would need your primary member number. Do 
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you have that available? 

B: Uh, is it on the .... 

Q: Might say policy number .. 

B: Yes. Let me open that up for ya. 

Q: Okay. 

B: Alright. Let's see. Policy number. 0-O-8-7-2-0-2-1-3-C as in Charlie 

Q: Okay~ And I apologize, my screen (inaudible) and all I have is 0-0-8 and then 

was it 2? 

B: No. 

Q: Okay. 

B: We'll start over, okay? 

Q:. Thank you. 

B: 0-0 

Q: Uh-huh. 

B: 8-7 

Q: 8-7 

B: 2-0 

Q: 2-0 

B: 2-1 . 

Q: 2-1 

B: 3-C as in Charlie 

Q: 3-C 

B: 7-1 

Q: I don't need the information after that. Thank you. 
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B: Okay. 

Q: May I have your home phone number beginning with area code? 

B: Yes, it is area code 8-0-3. 

Q: Um-hmm. 

B: 5-3-2 

Q: Um-hmm. 

B: 0-0-6-5. 

Q: SO, I have 8-0-3-5-3-2-0-0-6-5. 

B: That's correct. 

Q: And if we have any additional questions regarding your claim, what number 

should we call? 

B: I'll give you my cell phone number, please. Area code 8-0-3 

Q: Um-brom. 

B: 3-1-5 

Q: Um-bmm. 

B: 0-7 

Q: Um-bmm. 

B: 8-5. 

Q: Thank you. That's 8-0-3-3-1-5-0-7-8-5. 

B: That's correct. 

Q: Okay. And are there any other phone numbers you'd like to add to the claim? 

B: No, that's all. 

Q: Okay. When did this damage happen, Mr. Zwart? 

B: About six weeks ago. 
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Q: Okay. Now, I'm legally not allowed to pick a date for you. So if you could just 

estimate me a date, please. 

B: Okay. What would be a date six weeks fi.-om today? 

Q: From today. Today is the hvelfth, so let's see, one, two, three, four, 

B: May ih. Let's use May 7th
. 

Q: You want May 7th? 

B: Yes. 

Q: Okay. And what state did the damage occur in? 

B: South Carolina. 

Q: Alright. And how did the damage occur? 

B: I was interstate driving and had some debris come off the road and hit the 

windshield. 

Q: Okay. May I have the year, make and model of your vehicle? 

B: This is a 2000 model Tahoe. 

Q: 2000 Chevy Tahoe? 

B: That's correct. 

Q: And ... 

B: And it's aD-71 ifthatmatiers. 

Q: Okay. And it'll be a moment while I pull up your policy infoIDmtion. 

B: Alright. 

Q: 2000 Tahoe. There we go. May I just have you confirm the street address on 

your policy? 

B: Sure. It's 2-15 \Voodridge Court. That's in Leesville, South Carolina. Zip code 

is 2-9-0-7-0. 
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Q: Thank you. Now, urn, just to reconfirm, you've mentioned that this is your 

windshield that's damaged. 

B: Correct. 

Q: There's no other pieces of glass that were damaged or broken? 

B: Not at all. 

Q: And is the damage to your windshield smaller than the size of a dollar bill? 

B: No. 

Q: I am showing that you have a zero deductible so there's no out of pocket expenses 

to you. 

B: Alrighty. 

Q: I am showing that you are at Southern Glass and Plastics. Now Southern Glass 

and Plastics is not an affiliate shop so USAA does not have a pricing agreement with them or 
\ 

cannot warranty their work. Urn, what I would like to do is send you a confinnation of your 

claim and a confinnation ofthe shop that is doing the work for you. Uh, may I have your e-mail 

address, Mr. Zwart: 

B: Yes, you can send that to Boykin, B-O-Y-K-I-N, Wat A-O-L dot com. 

Q: So, that's B-O-Y-K-I-N-W at A-O-L dot com? 

B: Correct. 

Q: Alright. Do you have any questions for me at this point? 

B: Uh, not at all. 

Q: Okay. What I am gonua have you do is put Tony back on. I am going to go over 

;;m,d negotiate the pricing with him so we can make sure you're not gonua be responsible for any 

difference in costs and he will provide you or you may want to ask him for the warranty in 
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writing. And, urn, we'll get you all fInished up; okay? 

B: Thank you very much. 

Q: You're welcome. You have a wonderful day, SiL 

B: Thank you. 

Q: Uh-huh. 

A: Hey, Tammy. 

Q: Hi, Tony. Olcay. For the job, do you accept the following pricing at NAGS list 

minus thirty eight percent, labor is $40.00 hourly and $15.00 per kit? 

A: Yes. 

Q: Alright. And the acceptance of the job indicates that you have accepted these 

rates. USAA will not be responsible for any costs in excess of these rates and these prices do not 

include the sales tax or cost of molding. 

A: Okay. 

Q: Okay. He does have a zero deductible for his glass. 

A: Um-hmm. 

Q: And his reference number is 2-9-5 

A: Um-hmm. 

Q: 4-1-7. 

A: 2-9-5-4-1-7. 

Q: Yes, sir. Is there anything etse I can help you With? 

A: I think that's it. Thank you, Tammy. 

Q: You're welcome, Tony. Thank: you for using the USAA Glass Program and we 

really appreciate your business. 

A: Thank you. 
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Q: You're welcome. Bye. 

END OF TRANSCRIPTION 

Transcribed: 9-10-09 

Time: 6:23 

Transcribed by: j1d 
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~ 
.USAA<1> 

USAA 
9800 Fredericksburg Road 
San Antonio, Texas 78288 

SOUTH CAROLINA AUTO POLICY 

READ YOUR POLICY, DECLARATIONS AND 
ENDORSEMENTS CAREFULLY 

The automobile insurance contract between the 
named insured and the company shown on the 
Declarations page consists of this policy plus the 
Declarations page and any applicable 
endorsements. The Quick Reference section 
outlines essential information contained in the 
Declarations and the m~or parts of the policy. 

The policy provides the coverag~s and 
amounts of insurance shown In the 
Declarations for which a premium is shown. 

This is a participating policy. You are entitled to 
dividends as may be declared by the company's 
Board of Directors. 

If this policy is issued by United Services 
Automobile Association ("USAA"), a reciprocal 
interinsurance exchange, the following apply: 

By purchasing this policy you are a member of 
USAA and are subject to its bylaws. 

This is a non-assessable policy. You are liable 
only for the amount of your premium as USAA 
has a free surplus in compliance with Article 
19.03 of the Texas Insurance Code of 1951, 
as amended. 

The USAA Board of Directors may annually 
allocate a portion of USAA's surplus to 
Subscriber's Savings Accounts. Amounts 
allocated to such accounts remain a part of 
USAA's surplus and may be used as necessary 
to support the operations of the Association. A 
member shall have no right to any balance in 
the member's account except until following 
termination of membership, as provided in the 
bylaws. 
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QUICK REFERENCE 
DECLARA TIONS PAGE 

Named Insured and Address 
Policy Period 
Operators 
Description of Vehic!e(s) 
Coverages. Amounts of 

Insurance and Premiums 
Endorsements 

Beginning 
on Page 3 Agreement and Definitions 

Part A 4 Liability Coverage 

Definitions 
Insuring Agreement 

Bodily Injury liability Coverage and 
Property Damage Liability Coverage 

Limit of Liability 
Supplementary Payments 
Exclusions 
Out of State Coverage 
Other Insurance 

Part B 6 Personal Injury Protection Coverage 

Definitions 
Insuring Agreement 

Personal Injury Protection Coverage 
Air 8ag and Seat 8elt Benefits 

Limit of Liability 
Exclusions 
Other Insurance 
Conditions 
Arbitration 

Part B 10 Medical Payments Coverage 

Definitions 
Insuring Agreement 

Medical Payments Coverage 
Limit of Liability 
Exclusions 
Other Insurance 
Special Provisions 
Arbitration 

Part C 12 Uninsured Motorists Coverage 
Underinsured Motorists Coverage 

Definitions 
Insuring Agreement 

Uninsured Motorists Coverage 
Underinsured Motorists Coverage 

Limit of Liability 
Exclusions 
Other Insurance 
Conformity To Statute 
Non -Duplication 
Arbitration 

(Quick Reference continued on Page 2) 
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Part 0 19 Physical Damage Coverage Part E 22 General Provisions 

Definitions Air Bag 
Insuring Agreement Bankruptcy 

Comprehensive Coverage Changes 
Collision Coverage Duties After an Accident or Loss 
Full Safety Glass Legal Action Against Us 
Rental Reimbursement Coverage Misrepresentation 
Towing and Labor Costs Coverage Non-duplication of Payment 

Limit of Liability Our Right to Recover Payment 
Payment. of Loss Ownership 
Loss Payable Clause Policy Period and Territory 
Waiver of Collision D.eductible Termination' 
Exclusions Transfer of Your Interest in this Policy 
No Benefit to Bai!ee Two or More Auto Policies 
Other Sources of Recovery 
Appraisal 
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SOUTH CAROLINA AUTO POLICY 

AGREEMENT 
In return for payment of the premium and sUbject to all the terms of this policy, we will provide the 
coverages and limits of liability for which a premium is shown in the Declarations. 

DEfiNITIONS 

The words defined below are used throughout this 
policy. They are in boldface when used. 

A. You and your refer to the "named ins'ured" 
shown in the Declarations and spouse if a 
resident of the same household. 

B. We, us, and our refer to the Company 
providing this insurance. 

C. Auto business means the business of altering, 
customizing, leasing, parking, repairing, road 
testing, delivering, selling, servicing, or storing 
vehicles. 

D. Bodily injury (referred to as BI) means bodily 
harm, sickness; disease or death. 

E. Family member means a person related to 
you by blood, marriage, or adoption who is a 
resident of your household. This includes a 
ward or foster child. 

F. Miscellaneous vehiCle means the following 
motorized vehicles: a motorcycle, moped or 
similar type vehicle; motor home; golf cart; 
snowmobile; all-terrain vehicle; or dune buggy. 

G. Occupying means in, on, getting into or out of. 

H. Property damage (referred to as PD) means 
physical injury to, destruction of, or loss of 
use of tangible property. 

I. Temporary substitute vehicle means a 
private passenger auto. pickup, van, 
miscellaneous vehic,le or trailer not owned 
by you or a family member while it is used 
as a temporary replacement for your covered 
auto when withdrawn from normal use 
because of its breakdown, repair, servicing, 
loss, or destruction. 

J. Trailer means a vehicle designed to be pulled 
by a private passenger auto, pickup, van, or 
miscellaneous vehicle. It also means a farm 
wagon or implement while towed by such 
vehicles. 
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K. Van means a four-wheeled land motor vehicle 
of the van type with a load capacity of not 
more than 2,000 pounds. 

L Your covered auto means: 

1. Any vehicle shown in the Declarations. 

2. Any of the following types of vehicles 
acquired by you or a family member 
during the policy period, beginning on the 
date you or a family member becomes 
the owner, but only if no other insurance 
policy provides coverage for such vehicle; 

a. A private passenger auto; 

b. A pickup or van; or 

c. A miscellaneous vehicle not used in 
any business or occupation. 

For such newly acquired vehicles, we will 
automatically provide the broadest 
coverages as are provided for any vehicle 
shown in the Declarations. If your policy 
does not provide Comprehensive and 
Collision coverages, we will provide each 
with a $250 deductible. However, we will 
not provide any coverage for more than 
30 days after the date you or a family 
member becomes the owner of the 
vehicle. If you wish to continue any 
coverage beyond the 3~-day period, you 
must request it prior to the end of the 
3D-day period. 

3. Any trailer you own. 

4. Any temporary substitute ve'hicle. Only 
those coverages provided for the vehicle 
withdrawn from normal use will be 
extended to its temporary substitute 
vehicle. 
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PART A - LIABILITY COVERAGE 

DEFINITIONS 

Covered person as used in this Part means: 

1. You or any fam i Iy member for the 
ownership, maintenance, or use of any auto or 
trailer. 

2. Any person using your covered auto. 

3. Any other person or organization, but only with 
respect to legal liability imposed on them for 
the acts ·or omissions of a person for whom 
coverage is afforded in 1. or 2. above. With 
respect to an auto or trai rer other than your 
covered auto, this provision only applies if the 
other person or organization does not own or 
hire the auto or trailer. 

The following are not covered persons under 
Part A: 

1. The United States of America or any of its 
agencies. 

2. Any person with respect to BI or PO resulting 
. from the operation of an auto by that person 

as an employee of the United States 
Government. This applies only if the provisions 
of Section 2679 of Title 28, United States 
Code as amended, require the Attomey General 
of the United States to defend that person in. 
any civil action which may be brought for the 
BI or PD. 

INSURING AGREEMENT 

We will pay damages for BI or PD for which any 
covered person becomes legally liable because of 
an auto accident. We will settle Or defend, as we 
consider appropriate, any claim or suit asking for 
these damages. Our duty to settle or defend ends 
when our limit of liability for these coverages has 
been paid or tendered. We have no duty to defend 
any suit or settle any claim for BI or PD not 
covered under this policy. 

LIMIT OF LIABILITY 

For BI sustained by anyone person in anyone 
auto accident, our maximum limit of liability for all 
resulting damages, including, but not limited to, all 
direct, derivative or consequential damages 
recoverable by any persons, is the limit of liability 
shown in the Declarations for "each person" for 81 
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Liability. Subject to this limit fcir "each person", the 
limit of liability shown in the Declarations for "each 
accident" for BI Liability is our maximum limit of 
liability for all damages for BI resulting from any 
one auto accident. The limit of liability shown in the 
Declarations for "e~ch accident" for PO Liability is 
our maximum limit of liability for all damages to all 
property resulting from anyone auto accident 

These limits are the most we will pay regardless 
of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles . or premiums shown in· the 
Declarations; or 

4. Vehicles involved in the auto accident. 

However, if a policy provision that would defeat 
coverage for a claim under this Part is decl(;lred to 
be unenforceable as a violation of the state's 
Financial Responsibility law, our limit of liability will 
be the minimum required by the state's Financial 
Responsibility law . 

SUPPLEMENTARY PAYMENTS 

In addition to our limit of liability, we will pay on 
behalf of a covered person: 

1. Premiums. on appeal bonds and bonds to 
release attachments in any suit we defend. But 
we will not pay the premium for bonds with a 
face value over our limit of liability shown in 
the Declarations. 

2. Prejudgment interest awarded against the 
covered person on that part of the judgment 
we pay. If we make an offer to pay the 
applicable limit of liability, we will not pay any 
prejudgment interest based on that period of 
time after the offer. 

3. Interest accruing after ajudgment is entered in 
any suit we defend. Our duty. to pay interest 
ends when we offer to pay that part of the 

judgment which does not exceed our limit of 
liability for this coverage. 

4. Up to $100 a day for loss of wages because 
of attendance at hearings or trials at our 
request 
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(PART A Cont'd.) 

5. The amount a covered person must pay to the 
United States Government because of damage 
to a government-owned private passenger 
auto. pickup, or van which occurs while the 
vehicle is in the care, custody. or control of a 
covered person. The most we will pay is an 
amount equal to one month of the basic salary 
of the covered person at the time of loss. 
Only Exclusions A1. and A.S. apply. 

6. Other reasooable expenses incurred. at our 
request 

7. All defense costs we incur. 

EXCLUSIONS 

A . We do not provide Liability Coverage for any 
covered person: 

1. Who intentionally acts or directs to cause 
81 or PD, or who acts or directs to cause 
with reasonable expectation of causing, 131 
or PD. This exclusion applies only to the 
extent that the limit of liability for this 
coverage exceeds BI limit of $'5,009 for 
each person and $30,000 for each 
accident and PD limit of $10,000. 

2. For PD to' property owned or being 
transported by a covered person. 

3. For PD to property rented to, used by. or 
in the care of any covered person. This 
does not apply to damage to a residence 
or garage. 

4. For BI to an employee of that person 
which occurs during the course of 
employment. This exclusion (A4.) does not 
apply to a domestic employee unless 
workers' compensation benefits are 
required or available for that domestic 
employee. 

5. For that person's liability arising out of the 
ownership or operation of a vehicle while 
it is being used to carry persons for a fee. 
This exclusion (AS.) does not apply to a 
share-the-expense car pool. 
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6. While employed or otherwise engaged in 
the auto business. This exclusion (A.6.} 
does not apply to the ownership, 
maintenance, or use of your covered 
auto by you, any family member, or any 
partner, agent, or employee of y"ou or any 
family member. 

7. Maintaining or using any vehicle while that 
person is employed or otherwise eflgaged 
in any business or occupation other than 
the auto business, farming, or ranching. 
This exclusion (A7.) does not apply to the 
maintenance or use of a private passenger 
auto; a pickup or van that you own; or a 
trailer used with these vehicles. 

8. Using a vehicle without expressed or 
implied permission. 

9. For BI or PD for which that person is an 
insured under any nuclear energy liability 
policy. This exclusion (A9.) applies even if 
that policy is terminated due to exhaustion 
of its limit of liability. 

10. For BI or PD occurring while your 
covered auto is rented or leased to 
others. 

B. We do not provide Liability Coverage for the 
ownership, maintena'nce, or use of: 

1. Any vehicle that is not your covered auto 
uriless that vehicle is: 

a. A four or six wheel land motor vehicle 
designed for use on pUbiic roads with 
a rated load capacity of no more than 
2000 pounds; 

b. A moving van for personal use; 

. c. A miscellaneous vehicle having at 
least four wheels; or 

d. A vehicle used in the business of 
farming or ranching. 

2. Any vehicle, other than your covered 
auto, that is owned by you, or furnished 
or available for your regular use. 

3. Any vehicle, other than your covered 
auto, that is owned by, or furnished or 
available 'for the regular use of, any family 
member. 
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(PART A Cont'd.) 

This exclusion (B.3.) does not apply to your 
maintenance or use of such vehicle. 

4. Any vehicle while being operated in, or in 
practice for, any speed contest. 

C. There is no coverage for BI or PD for which a 
covered . person becomes legally responsible 
to pay a member of that covered person's 
family residing in that covered person's 
household. This eXclusion applies only to the 
extent that the limit of liability for this 
coverage exceed BI limit of $15,000 for each 
person and $30,000 for each accident and PD 
limit of $10,000. 

D. There is no coverage for liability assumed by 
any covered person under any contract or 
agreement. 

OUT OF STATE COVERAGE 

If an auto accident to which this policy applies 
occurs in any state or province other than the one 

in which your covered auto is principally garaged. 
your pOlicy will provide at least the minimum 
amounts and types of coverages required by law. 
However, no one will be entitled to duplicate 
payments for the same elements of loss. 

OTHER INSURANCE 

If there is other applicable liability insurance. we 
will pay only our share of the IOS5. Our share is 
the proportion that our limit of liability bears to 
the total of all applicable limits. However. any 
insurance we provide to a covered person with 
respect to the following vehicles shall be excess 
over (1) any other applicable liability insurance or 
(2) any self-insurance in compliance with a state's 
financial responSibility law: 

a. A vehicle you do not own; or 

b. Your covered auto while in the 
possession of an auto business. 

PART B - PERSONAL INJURY PROTECTION COVERAGE 

DEFINITIONS 

A. Air Bag means a supplemental passive restraint 
system commonly referred to as an air bag 
which is originally installed by the vehicle 
manufacturer and which. at the time of the 
accident, had not been made inoperable 
through modification, deactivation, 
disconnection, switching off or prior 
deployment. 

B. Auto means a motor vehicle of the kind 
required to . be registered under the South 
Carolina Motor Vehicle Registration and 
Licensing Act. 

C. Beneficiary means (in order of priority of 
payment}: 

1. The surviving spouse if a resident in the 
same househOld as the deceased at the 
time of the accident; or 

2. If the deceased is an unmarried minor, 
either of the surviving parents who had 
legal custody at the time of the accident; 
or 

3. The estate of the deceased. 
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D. Covered person as used in this Part means: 

1. For Personal Injury Protection Coverage: 

a. You or any family member; or 

b. Anyone else who sustains BI while: 

1. occupying your covered auto; or 

2. a pedestrian; 

as a result of an accident involving 
your covered auto. 

2. For Air Bag and Seat Belt Benefits: 

a. You or any family member while 
occupying any auto; 

b. Any other person while occupying 
your covered auto. 

E. Medically necessary and appropriate 
medical services are those services or 
supplies provided or prescribed by a licensed 
hospital. licensed physician, or other licensed 
medical provider that, as determined by us or 
someone on our behalf. are required to 
identify or treat BI caused by an auto accident 
and sustained by a covered person and that 
are: 
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(PART B Cont'd.) 

1. Consistent with the symptoms, diagnosis, 
and treatment of the covered person's 
injury and appropriately documented in the 
covered person's' medical records; . 

2. Provided in accordance with recognized 
standards of care for the covered 
person's injury at the time the charge is 
incurred; 

3. Consistent with published practice 
guidelines and technology, and assessment 
standards of national organizations or 
multi-disciplinary medical groups; 

4. Not primarily for the convenience of the 
covered person, his or her physician, 
hospital, or other health care provider; 

5. The most appropriate supply or level of 
service that can be safely provided to the 
covered person; and 

6. Not excessive in terms of scope, duration, 
or intensity of care needed to provide 
safe, adequate, and appropriate diagnosis 
and treatment. 

However, medically necessary and 
appropriate medical services do not include 
the following: 

1. Nutritional supplements or over-the­
counter drugs; 

2. Experimental services or supplies, which 
means services or supplies that we 
determine have not been accepted by the 
mi!iority of the relevant medical specialty 
as safe and effective for treatment of the 
condition for which its use is proposed; 

3. Inpatient services or supplies provided to 
the covered person, when these could 
safely have been provided to the covered 
person as an outpatient. 

F. Reasonable fee is the amount, as determined 
by us or someone on our behalf, which we 
will pay for charges made by a licensed 
hospital, licensed physician, or other licensed 
medical provider for medically necessary 
and appropriate medical services. We will 
pay the lesser of: 

1. The actual charge; 
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2. The .charge negotiated with a provider; or 

3. The charge determined by a statistically 
valid database that is designed to reflect 
charges· for the same or comparable 
services or supplies in the same or similar 
geographic region. The database will also 
reflect, where applicable, (a) the value of 
the actual medical services based . on a 
nonspecialty specific relative value scale 
for the services relative to other services 
and, (b) in the case of new procedures, 
services, or supplies, a. comparison to 
commonly-used procedures, services, or 
supplies. 

G. Seat Belt means manual or automatic safety 
belts or seat and shoulder restraints or a child 
restraint device. Both the lap and shoulder 
restraints must be worn at the time of the 
accident for coverage to apply. If the covered 
person is a child, the child restraint device 
must meet federal motor vehicle safety 
standards and must be one recommended by 
its manufacturer as appropriate for use by 
children of like age and weight The child must 
be properly seated and restrained within the 
device and the device must be attached to the 
interior of the vehicle in accordance with the 
manufacturer's instructions. 

INSURING AGREEMENT 

A. Personal Injury Protection Coverage. We will 
pay personal if2jury protection benefits to or 
for a covered person who sustains BI. The BI 
must be caused by an accident and result from 
the ownerShip, maintenance or use of an auto 
as an auto. 

We, or someone on our behalf, will review and 
audit claims for personal injury protection 
benefits under this coverage. We are only 
obligated to pay expenses for benefits 
described below: 

1. Medical Expenses. The reasonable fee for 
medically necessary and appropriate 
medical services incurred within 3 years 
from the date of the accident for a 
covered person's care or recovery. 
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This includes remedial care and treatment 
rendered in accordance with a recognized 
religious or licensed method of healing. 

Only semi - private hospital room charges 
will be paid unless special or i.ntensive care 
is required. 

2. Funeral Expense. Reasonable funeral and 
burial expense incurred. 

3. Work Loss Benefits. Benefits for loss of 
income during the: 

a. Three years from the date of the 
accident; and 

b. Lifetime of the covered person. 

Work loss applies only if the covered 
person was an income or wage producer 
at the time of the accident 

4. Essential Services Expenses. Necessary 
and reasonable expenses incurred during 
the: 

a. Three years from the date of the 
accident and 

b. Lifetime of the covered person; 

for services which are ordinarily 
performed by the covered person for the 
care and maintenance of his or her family. 
Essential services apply only if the covered 
person was not an income or wage 
producer at the time of the accident 

B. Air Bag and Seat Belt Benefits. We will provide 
the benefits described only if at the time of 
the accident, Personal Injury Protection 
Coverage was provided by the pOlicy and the 
covered person for whom benefits are 
sought was: 

1. Wearing a seat belt; or 

2. Wearing a seat belt and occupying a seat 
in an automobile in which he was protected 
by an air bag; and 

3. Entitled to collect benefits for medical 
expenses incurred as a result of the 
accident under the terms of the policy's 
Personal Injury Protection Coverage. 
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We will pay a Death Benefit of $15,000 to the 
beneficiary of a covered person who dies as 
the direct result of BI sustained in an 
automobile accident while wearing a seat belt. 
We will pay an Additional Death Benefit of 
$10,000 to the beneficiary of a covered 
person who dies as a direct result of BI 
sustained in an automobile accident ~hile 

wearing a seat belt and occupying a seat 
protected by an air bag. In either case, death 
must occur within three years of the date of 
the accident. 

LIMIT OF LIABILITY 

A. Personal If!jury Protection Coverage. One 
thousand dollars ($1,000) is our maximum limit 
of liability for each covered person injured in 
anyone auto accident This is the most we will 
pay regardless of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Vehicles involved in the accident; or 

5. Insurers providing no-fault benefits. 

B. The maximum Death Benefit we will pay under 
Air Bag and Seat Belt Benefits is $15,000 for 
death of anyone covered person. The 
maximum Additional Death Benefit we will pay 
for death of anyone covered person is 
$10,000. These amounts are the most we will 
pay regardless of the number of vehicles to 
which this coverage applies, the number of 
coverages or premiums shown in the 
Declarations. 

No one will be entitled to receive duplicate 
payments for the same elements of loss. 

EXCLUSIONS 

We do not provide any coverage or benefits 
under this Part for BI: 

1. Sustained by any covered person who: 

a. Intentionally causes the accident resulting in 
the injury; or 

b. Operates or voluntarily rides in a vehicle 
known by that person to be stolen; or 
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c. Is committing a felony; or 

d. Fails to stop an auto he or she is operating 
when signaled by any law enforcement 
vehicle by means of a siren or flashing 
light. 

2. To any covered person while occupying, or 
while a pedestrian as a result of an accident 
involving an auto (other than your covered 
auto) insured for personal il}jury protection. 

3. Sustained by a pedestrian, if the accident 
occurs outside South Carolina. This exclusion 
does not apply to: 

a. You; or 

b. Any family member. 

4. Sustained by any covered person resulting 
from the maintenance or use of an auto while 
located for use as a residence or premises. 

5. Caused by or as a consequence of: 

a. Discharge of a nuclear weapon (even if 
accidental); 

'b. War (declared or undeclared); 

c. Civil war; 

d. Insurrection; or 

e. Rebellion or revolution. 

6. From or as a consequence of thefoliowing, 
whether controlled or uncontrolled or however 
caused: 

a. Nuclear reaction; 

b. Radiation; or 

c. Radioactive contamination. 

7. Sustained by any covered person anslng out 
of the ownership, maintenance or use of a 
motorcycle by such person. 

B. Sustained by you or any family member while 
occupying any auto owned by you which is 
not your covered auto. 

9. Sustained by any family member while 
occupying limy auto owned by that family 
member.. 
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OTHER INSURANCE 

No person shall recover benefits from more than 
one policy or one insurer on either a duplicate or 
supplemental basis, regardless of the number of 
motor vehicles covered or insurers (including 
self - insurers). 

The Death Benefit and Additional Death Benefit 
provided by Air Bag and Seat Belt Benefits will be 

. paid in addition to any death benefit payable under 
the policy's Personal Injury Protection Coverage. 

If there is other applicable air bag and seat belt 
benefits, the maximum limit of our liability for the 
death of anyone covered person under all such 
policies shall not exceed $15,000 for the Death 
Benefit and $10,000 for the Additional Death 
Benefit 

CONDITIONS 

The Air Bag and Seat Belt Benefits coverage 
prOVided is su~ect to all provisions and conditions 
of the policy's Personal Injury Protection Coverage 
and to the policy's general conditions, except as 
specifically modified herein. 

ARBITRATION 

If we and a covered person do not agree: 

1. On the reasonable fee; 

2. That expenses are reasonable; 

3. Whether services or supplies are medically 
necessary and appropriate medical 
services; or 

4. Whether there is coverage under the terms of 
the Insuring Agreement for Part B. 

then, that disagreement may be arbitrated, provided 
both parties so agree. This arbitration shall be 
limited to the aforementioned issues and shall not 
address any other coverage questions. Any 
arbitration finding that goes beyond the 
aforementioned issues shall be voidable by us or 
the covered person involved in the disagreement. 
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If both parties agree to arbitrate, each party will 
select an arbitrator, and those two arbitrators will 
select a third. If the two arbitrators cannot agree 
on a third within 30 days, either may request that 
selection be made by a jUdge of a court having 
jurisdiction. Each party will pay the expenses it 
incurs and bear the expenses of the third 
arbitrator equally. 

Unless both parties agree otherwise, arbitration 
will take place in the county in which the covered 
person lived at the time of the accident, and local 
rules of law as to procedure and evidence will 
apply. A decision agreed to by two or more of the 
arbitrators will be binding up to an amount that, 
when added to amounts previously paid by us, 
does not exceed the 'limit of liability for this 
coverage. 

PART B - MEDICAL PAVMENTS COVERAGE 

DEFINITIONS 

A Covered person as used in this Part means: 

1. You or any family member while 
occupying any auto. 

2. Any other person while occupying your 
covered auto. 

3. You or any family member while not 
occupying a motor vehicle if injured by: 

a. A motor vehicle designed for use 
mainly on public roads; 

b. A miscellaneous vehicle; 

c. A trailer. 

B. Medically necessary and appropriate 
medical services ·are those services or 
supplies provided or prescribed by a licensed 
hospital, licensed physician, or other . licensed 
medical provider that, as determined by us or 
someone on our behalf, are reqUired to 
identify or treat BI caused by an auto accident 
and sustained by a covered person and that 
are: 

1. Consistent with the symptoms, diagnosis, 
and treatment of the covered person's 
if!jury and appropriately documented in the 
covered person's medical records; 

2. Provided in accordance with recognized 
standards of care for the covered 
person's injury at the time the charge is 
incurred; 

3. Consistent witli published practice 
guidelines and technology, and assessment 
standards of national organizations or 
multi-disciplinary medical groups; 
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4. Not primarily for the convenience of the 
covered person, his or her physician, 
hospital, or other health care provider; 

5. The most appropriate supply or level of 
service that can be safely provided to the 
covered person; and 

6. Not excessive in terms of scope, duration,. 
or intensity of care needed to provide 
safe, adequate, and appropriate diagnOSiS 
and treatment. 

However, medically necessary and 
appropriate medical services do not include 
the following: 

1. Nutritional supplements or over-the­
counter drugs; 

2. Experimental services or supplies, which 
means services or supplies that we 
determine have not been accepted by the 
majority of the relevant medical specialty 
as' safe and effective for treatment of the 
condition for which its use is proposed; 

3. Inpatient services or supplies provided to 
the covered person, when these could 
safely have been provided to the covered 
person as an outpatient. 

C. Reasonable fee is the amount, as determined 
by us or someone on our behalf, which we 
will pay for charges made by a licensed 
hospital, licensed physiCian, or other licensed 
medical provider for medically necessary 
and appropriate medical services. We will 
p.ay the lesser of: 

1. The actual charge; 

2. The charge negotiated with a provider; or 
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3. The charge determined by a statistically 
valid database that is designed to reflect 
·charges for the same or comparable 
services or supplies in the same or similar 
geographic region. The database will also 
reflect, where applicable. (a) the value of 
the actual medical services based on a 
nonspecialty specific relative value scale 
for the services relative to other services 
and. (bl in the case of new procedures, 
services, or supplies, a comparison to 
commonly- used procedures, services, or 
supplies. 

INSURING AGREEMENT 

Medical Payments Coverage. We will pay only the 
reasonable fee for medically necessary and 
appropriate medical services and the reasonable 
expense for funeral services because of BI 
caused by an auto accident, sustained by a 
covered person and incurred for services 
rendered within three years of the date of the 
accident. 

A provider of medical services may charge more 
tha'n the limits established by this policy's defined 
terms, but such additional charges are not covered. 
We or someone on our behalf will review, by audit 
or otherwise, claims for benefits under this 
coverage to determine whether fees and expenses 
were reasonable and whether treatment was 
medically necessary and appropriate. 

LIMIT OF LIABILITY 

The following provisions represent the most we 
will pay regardless of the number of covered 
persons, claims made, vehicles or premiums 
sliown in the Declarations, or vehicles involved in 
an auto accident. 

A The limit of liability shown in the Declarations 
for . Medical Payments Coverage is the 
maximum limit of liability for each covered 
person i~ured in anyone accident 

B. No one will be entitled to receive duplicate 
paymenj:s for the same elements of loss under 
this coverage and Part· A or Part C of this 
policy. 
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EXCLUSIONS , 

We do not provide benefits under this Part for 
any covered person for BI: 

1. Sustained while occupying any vehicle that is 
not your covered auto unless that vehicle is: 

a. A four or six wheel land motor vehicle 
designed for use on public roads with a 
rated load capacity of no more than 2000 
pounds; 

b. A moving van for personal use; 

c. A miscellaneous vehicle having at least 
four wheels; or 

d. A vehicle used in the business of farming 
or ranching. 

2. Sustained while occupying your covered 
auto when it is being used to carry persons 
for a fee. This does not apply to a 
share-the-expense car pool. 

3. Sustained while occupying any vehicle located 
for use as a residence. 

4. Occurring during the course of employment if 
workers' compensation benefits are required 

. or available. 

5. Sustained while occupying, or when struck by, 
any vehicle, other than your covered auto, 
that is owned by' you or furnished or available 
for your regular use. 

6. Sustained while occupying, or when struck by, 
any vehicle, other than your covered auto, 
that is owned by or furnished or available for 
the regular use of any family member. This 
does not apply to you. 

7. Sustained while occupying a vehicle without 
expressed or implied permission. 

S. Sustained while occupying a vehicle when it is 
being used in the business or occupation of a 
covered person. This does not apply to BI 
sustained while occupying a private passenger 
auto; a pickup or van you own; or a trailer 
used with these vehicles. . 
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9. Caused by or as a consequence of war. 
insurrection, revolution, nuclear reaction, or 
radioactive contamination. 

10. Sustained while occupying your covered 
auto while it is rented or leased to others. 

11. Sustained while a participant in, or in practice 
for, any .speed contest. 

OTHER INSURANCE 

If there is other applicable auto medical payments 
insurance, we will pay only our share of the loss. 
Our share is the proportion that our limit of 
liability bears to the total of all applicable limits. 
However, any insurance we provide with respect 
to a vehicle you do not own shall be excess over 
any other collectible auto insurance providing 
payments for medical or funeral expenses. 

SPECIAL PROVISIONS 

If your covered auto and every other motor 
vehicle you own are within the policy territory 
referred to in Part E, General Provisions, then 
coverage under Part i3 will apply to you and any 
family member anY'-<vhere in the world. 

ARBITRATION 

If' we and a covered person do not agree: 

1. On the reasonable fee; 

2. That expenses an~ reasonable; 

3. Whether services or supplies are medically 
necessary and appropriate medical 
services; or 

4. Whether there is coverage under the terms of 
the Insuring Agreement for Part B. 

then, that disagreement may be arbitrated, provided 
both parties so agree. This arbitration Shall be 
limited to the aforementioned issues and shall not 
address any other coverage questions. Any 
arbitration . finding that goes beyond the 
aforementioned issues shall be voidable by us or 
the covered person involved in the disagreement. 

If both parties agree to arbitrate, each party will 
select an arbitrator, and those two arbitrators will 
select a third. If the two arbitrators cannot agree 
on a third within 30 days, either may request that 
selection be made by a judge of a court having 
jurisdiction. Each party will pay the expenses it 
incurs and bear the expenses of the third 
arbitrator equally. 

Unless both parties agree otherwise, arbitration 
will take place in the county in which the covered 
person lived at the time of the accident, and local 
rules of law as to procedure and evidence will 
apply. A decision agreed to by two or more of the 
arbitrators will be binding up to an amount that, 
when added to amounts previously paid by us, 
does not exceed the limit of liabilfty for this 
coverage. 

PART C - UNINSURED MOTORISTS COVERAGE (referred to as UM) and \ 

UNDERINSURED MOTORISTS COVERAGE (referred to as UIM) \ 

DEFINITIONS 

A. Covered person as used in thi;; Part means: 

1. You or any family member. 

2 .. Any other person occupying your 
covered auto. 

3. Any person for damages that person is 
entitled to recover because of BI to which 
this coverage applies sustained by a person 
described in 1. or 2. above. 

However, the definition of a covered person 
does not include the Government of the United 
States of America. 
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B. Uninsured motor vehicle means a land motor 
vehicle or trailer of any type: 

1. To which neither a liability bond or pOlicy, 
nor cash or securities deposited with the 
State Treasurer, applies at the time of the 
accident. 

2. To which a liability bond or policy applies 
at the time of the accident In this case its 
limit for liability must be less than the 
minimum limits specified by the South 
Carolina Financial Responsibility Act. 
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3. That is a hit-and -run motor vehicle whose 
operator or owner cannot be identified and 
which hits or which causes an accident 
resulting i,n BI or PD without hitting: 

a, You or any family member; 

b, A vehicle which you or any family 
member are occupying; 

c, Your covered auto; or 

d. Any of your property. 

If there is no physical contact with the 
hit - and - run vehicle the facts of the 
accident must be corroborated by an 
affidavit attesting to the truth of the facts 
of the accident signed by any eyewitness 
other than the owner or operator of the 
vehicle which you or any family member 
were occupying at the time of the 
accident. 

4, To which a liability bond or policy applies 
at the time of the accident but the bonding 
or insuring company: 

a, Successfully denies coverage; 

b. Is or becomes insolvent; 

c. ,Is in delinquency proceedings, 
suspension or receivership; or 

d. Is proven unable to respond to a 
judgment. 

5. For Which the owner has not qualified as a 
self - insurer. 

However, uninsured motor vehicle does not 
include any vehicle or equipment: 

1. Owned by any governmental unit or agency 
unless a cause of action against that 
governmental unit or agency is barred by 
the Tort Claims Act, South Caroliria Laws 
1986, Ratification No. 514, Sub-section 
15- 78-60, or by other applicable statute. 

2. Operated on rails or crawler treads, except 
for a snowmobile. 

3. Designed mainly for use off public roads 
while not on. public roads. 
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. C, Underinsured motor vehicle means a land 
motor vehicle or trailer of any type to which a 
liability bond or policy applies at the time of 
the accident in limits equal to or greater than 
the minimum limit for liability specified by the 
South Carolina Financial Responsibility Act, but 
the limits of that bond or policy are not 
enough to pay the full amount the covered 
person is iegally entitled to recover as 
damages. 

However, ·underinsured motor .vehicle does 
not include any vehicle or equipment 

1. Operated on rails or crawler treads, except 
for a snowmobile. 

2. Designed mainly for use off public roads 
while not upon public roads. 

3. While located for use as a residence or 
premises. 

INSURING AGREEMENT 

A. UNINSURED MOTORISTS COVERAGE 

We will pay the following damages Which a 
covered person is legally entitled to recover 
from the owner or operator of an uninsured 
motor vehicle because of an auto accident: 

1. Bl sustained by a covered person; and 

2. Injury to or destruction of the property of 
a covered person. 

The ovvner's or operator's liability for these 
damages must arise out of the ownerShip, 
maintenance or use of the uninsured motor 
vehicle. 

Any judgment for damages arising out of a suit 
brought without our written consent is not 
binding on us. 

We will pay under this coverage only after the 
limits of liability under any applicable liability 
bonds or poliCies have been exhausted by 
payment of judgments or settlements. This 
provision applies only to Definition B.2. under 
this Part. 
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B. UNDERINSURED MOTORIST$ COVERAGE 

We will pay the following damages which a 
covered person is legally entitled to recover 
from the owner or operator of an 
underinsured motor vehicle because of an 
auto accident: 

1. BI sustained by a covered person; and 

2. Il}jury to or destruction of your covered 
auto. However, this does not include 
damage to property owned by the covered 
person while contained in your covered 
auto. 

The owner's or operator's liability for these 
damages must arise out of the ownership, 
maintenance or use of the underinsured 
motor vehicle. 

LIMIT OF LIABILITY 

UNINSURED MOTORISTS COVERAGE 

A. If BI or PO is sustained in an accident by you 
., or' any family member while occupying your 

covered auto: 

1. Our maximum limit of liability for all 
resulting damages, includi~g, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons, is 
the sum of the limits of liability shown in 
the Declarations for "each person" for 
Bodily If}jury Liability Uninsured Motorists 
Coverage. 

2. Subject to this limit for ~each person", our 
maximum limit of liability for all damages 
arising out of BI sustained in that accident 
is the sum of the limits of liability shown in 
the Declarations for "each accident" for 
Bodily If}jury Liability Uninsured. Motorists 
Coverage. 

3. Our maximum limit of liability for all PO 
resulting from that accident is the sum of 
the limits of liability shown in the 
Declarations for "e'ach accident" for 
Property Damage Liability Uninsured 
Motorists Coverage. 
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4. Suqject to the maximum limit of liability set 
forth in paragraphs 1., 2. or 3. above: 

a. The most we will pay for BI or PO 
sustained in that accident by a covered 
person other than you or any family 
member is that covered person's 
pro-rata share of the "each person" or 
"each accident" limit shown in the 
Declarations for this coverage 
applicable to the vehicle that covered 
person was occupying at the time of 
the accident; and 

b. You or any family member who 
sustains BI or PO in that accident will 
also be entitled to a pro-rata share of 
the "each person" or "each accident" 
limit described in paragraph a. above. 

A person's pro-rata share shall be the 
proportion that that person's damages 
bears to the total damages sustained by all 
covered persons. . 

The maximum limit of liability is the most 
we will pay regardless of the number of: 

1. Covered persons; < 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident 

B. If BI or PO is sustained in an accident by you 
or any family member while not occupying 
any auto: 

1. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons, is 
the highest "each person" limit of liability 
shown in the Declarations for Bodily l!}jury 
Liability Uninsured Motorists Coverage 
applicable to anyone. of your covered 
autos. 
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2. Subject to this limit for "each person", our 
maximum limit of liability for all damages 
arising out of BI sustained in that accident 
is the highest "each accident" limit of 
liability shown in the Declarations for 
Bodily l/}jury Liability Uninsured Motorists 
Coverage applicable to anyone of your 
covered autos; and 

3. Our maximum limit of liability for all PO 
resulting from that accident is the highest 
"each accident" limit of liability shown in 
the Declarations for Property Damage 
liability Uninsured Motorists Coverage 
applicable to anyone of your covered 
autos. 

The maximum limit. of liability is the most we 
will pay regardless of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident. 

C. If BI or PO is sustained in an accident by you 
or any family member white occupying a 
vehicle not owned by you or any family 
member: 

1. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons, is· 
the highest "each person" limit of liability 
shown in, the Declarations for Bodily l!}jury 
Liability Uninsured Motorists Coverage 
applicable to anyone of your covered 
autos. 

2. SuQject to this limit for "each person", our 
maximum limit of liability for all damages 
arising out of BI sustained in that accident 
is the highest "each accident" limit of 
liability shown in the Declarations for 
~odily Injury Liability Uninsured Motorists 
Coverage applicable to anyone of your 
covered autos; and 
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3. Our maximum limit of liability for all PO 
resulting from that accident is the highest 
"each accident" limit of liability shown in 
the Declarations for Property Damage 
Liability Uninsured Motorists Coverage 
applicable to anyone of your covered 
autos. 

The maximum limit of liability is the most we 
will pay regardless of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident 

D. If 81 or PO is sustained by a covered person 
other than you or any family member in an 
accident in which neither you nor any family 
member sustained 81 or PO: 

1. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons" will 
be the ':each person" limit of liability shown 
in the Declarations for Bodily l/}jury Liability 
Uninsured Motorists Coverage applicable to 
the vehicle that covered person was 
occupying at ,the time of that accident. 

2. Subject to this limit for "each person", our 
maximum limit of liability for all damages 
ariSing out of BI sustained in that accident 
is the "each accident" limit of liability shown 
in the DeClarations for Bodily Injury liability 
Uninsured Motorists Coverage applicable to 
the vehicle that covered person was 
occupying at the time of the accident; and 

3. Our maximum limit of liability for all PD 
resulting from that accident is the "each 
accident" limit of liability shown in the 
Declarations for Property Damage Liability 
Uninsured Motorists Coverage' applicable to 
the vehiCle that covered person was 
occllPying at the time of the accident. 
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The maximum limit of liability is the most we 
will pay regardless of the number of: 

1 .. Covered persons; 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident 

E. Any amounts otherwise payable for damages 
under UM Coverage shall be reduced by all 
sums paid because of the BI or PO by or on 
behalf of persons or organizations who may 
be legally responsible. This includes all sums 
paid under Part A. 

UNDERINSURED MOTORISTS COVERAGE 

A. If BI is sustained in an accident by you or any 
family member while. occupying 
covered auto, or if your covered 
sustains PI;) in an accident: 

your 
auto 

1. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons, is 
the sum of the limits of liability shown in 
the Declarations for "each person" for 
Bodily Injury Liability Underinsured 
Motorists Coverage. 

2. Subject to this limit for "each person", our 
maximum limit of liability for all damages 
arising out of BI sustained in that accident 
is the sum of the limits of liability shown in 
the Declarations for "each accident" for 
Bodily r~ury Liability Underinsured 
Motorists Coverage; and 

3. Our maximum limit of liability for all PD 
resulting from that accident is the sum of 
the limits of liability shown in the 
Declarations for "each accident" for 
Property ,Damage Liability Underinsured 
Motorists Coverage. 

4. Subject to the maximum li.mit of liability set, 
forth in paragraphs 1" 2. or 3. above: 
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a. The most we will pay for BI sustained 
in that accident by a covered person 
other than you or any family member 
is that covered person's. pro-rata 
share of the "each person" or "each 
accident" limit shown in the 
Declarations for Bodily Injury Liability 
Underinsured Motorists Coverage 
applicable to the vehicle that covered 
person was occupying at the time of 
the accident; and 

b. You or any family member who 
sustains BI in that accident will also be 
entitled to a pro - rata share of the 
"each person" or "each accident" limit 
described in paragraph a. above. 

A person's pro-rata share shall be the 
proportion that that' person's BI damages 
bears to' the total of all BI damages 
sustained by all covered persons. 

The maximum limit of liability is the most 
we will pay regardless of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident. 

B. If BI is sustained in an accident by you or any 
family member while. not occupying any auto: 

,. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative or consequential 
damages recoverable by any persons, is 
the highest "each person" limit of liability 
shown in the Declarations for Bodily I~ury 
Liability Underinsured Motorists Coverage 
applicable to anyone of your covered 
autos, 

2. SUbject to this limit for "each person", our 
maximum limits .of liability for all damages 
arising out of Br . sustained in that accident 
is the highest "each acddent" limit of 
liability shown in the Declarations for 
Bodily I~l!ry Liability Underinsured 
Motorists Coverage applicable to anyone 
of your covered autos. 
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The maximum limit of liability is' the most we 
will pay regardless of the number of: 

1. Covered persons; 

2. Claims made; 

3. Vehicles or premiums: sh00vn in the 
Declarations; 

4. Premiums paid; or 

5. VehiCles involved in the accident. 

C. If. BI is sustained in an accident by you or any 
family member whife occupying a vehicle not 
owned by you or any family member: 

1. Our maximum limit of liability for all 
resulting damages, including, but not limited 
to, all direct, derivative o'r consequential 
damages recoverable by any persons, . is 
the highest "each person" limit of liability 
shown in the Declarations for Bodily lf2iury 
Liabi.lity Underinsured Motorists Coverage 
applicable to anyone of your covered 
autos. 

2. Subject ,to this limit for "each person", our 
maximum limit of liability for all damages 
ariSing out of BI sustained in that accident 
is the highest "each accident" limit of 
liability shown in 'the . Declarations for 
Bodily Injury· liability Underinsured 
Motorists Coverage applicable to anyone 
of your covered,autos. 

The maximum limit of liability' is' the most we 
will.pay regardless of the number of: 

1. Covered persons;· 

2. Claims made; 

3. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; or 

5. Vehicles involved in the accident. 

D. If BI is sustained by a covered person other 
than YOlJ or any family member in an accident 
in which neither you nor any family member 
sustained BI: 
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1. Our maximum limit of liability for all 
damages, including, but not limited to, an 
direct, derivative or consequential damages 
recoverable by any ·persons. will be the 
"each person" limit of liability shown in the 
Declarations for Bodily Injury Liability 
Underinsured Motorists Coverage 
applicable to the vehicle that covered 
person was occupying at the time of that 
accident. 

2. SUbject to this limit for each person, our 
maximum limit of liability for all damages 
arising out of BJ sustained in that accident 
is the "each accident" limit of liability shown 
in the Declarations for B9di1y Injury Liability 
.Underinsured Motorists Coverage 
applicable to the vehicle· .that covered 
person was occupying at the time of the 
acc.ident. 

The maximum limit of liability is the most we 
will pay regardless of the number of: 

1. .Covered persons; 

2. Claims made; 

3 .. Vehicles or premiums shown in the 
Declarations; 

4. Premiums paid; .or 

5. Vehicles involved in the accident. 

E. Any amounts otherwise payable for damages 
under UIM Covera'ge shall be requced by all 
sums paid because of the BI or PD by or on . 
behalf of persons. or organizati(~ms who may 
be legally responSible. This includes all sums 
paid under Part A. 

EXCLUSIONS 

A. We do not provide UM or UIM Coverage for 
PD or BI sustained by any covered person: 

1. If that person or the [egal representative 
settles the BJ or PO claim without our 
consent. . This .'exclusion (A.1.) does not 
apply to UIM. . 
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2. When your covered auto is being used' to 
carry persons for a fee. This exclusion 
(A.2.) does not apply to a share-the­
expense car pool. 

3. Using a vehicle without expressed or 
implied permission. 

4. While your covered auto is rented or 
leased to others. 

5. While occupying any vehicle when it is 
. being operated in, or in practice for, any 
speed contest 

B. We do not provide UM Coverage for the first 
$200 of the amount of PD to the property of 
each covered person as the result of anyone 
accident. 

C. UM Coverage or UIM Coverage shall not apply 
directly or indirectly to benefit 

1. Any insurer or self-insurer under any of 
the following or similar law: 

a. Workers' compensation law; or 

b. Disability benefits law. 

2. Any insurer of property. 

OTHER INSURANCE 

A. If a covered person sustains BI while 
occupying a vehicle not owned by that person 
or while not occupying any vehicle, the 
following priorities of recovery apply: 

FIRST 
PRIORITY 

SECOND 
PRIORITY 

The policy affording UM or UIM 
Coverage to the vehicle the covered 
person was occupying at the time of 
the accident 

Any policy affording UM or UIM 
Coverage to the covered person as a 
named insured or family member. 

1. If there is no applicable insurance available 
under the first priority, the maximum 
recovery under all policies in the second 
priority shall not exceed the highest 
app'licable limit for anyone vehicle under 
anyone policy. 
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2. If there is applicable insurance available 
under the first priority: 

a. The limit of liability applicable to the 
vehicle . the covered person was 
occupying under the policy in the first 
priority. shall first be exhausted; and 

b. The maximum recovery in the second 
priority shall not exceed the highest 
limit for anyone vehicle under anyone 
policy in the second priority . 

3. We will pay only our share of the loss, not 
to exceed our share of the maximum 
recovery. Our share is the proportion that 
our limit of liability bears to the. total of all 
applicable limits in the same level of 
priority. 

B. With respect to PO, this insurance shall apply 
only after the limits of any other collectible 
insurance applicable to the damaged property 
have been .exhausted. . 

CONFORMITY TO STATUTE 

This Part is intended to be in full conformity with 
the South Carolina Insurance Laws. If any provision 
of this Part conflicts with that law. it is changed to 
comply with the law. 

NON-DUPliCATION 

No covered person will be entitled to receive 
duplicate payments under this coverage for the 
same elements of loss which were: 

A. Paid because of the BI or PD by or on behalf 
of persons or organizations who may be 
legally responsible. 

B. Paid or payable under any workers' 
compensation law or similar disability benefits 
law. (This does not apply to UM Coverage.) 

C. Pa'id \1nder Part A in this policy. 

D. Paid because of PD under Part D of this policy 
or any similar coverage under any other policy. 
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ARBITRATION 

A. If we and a covered person disagree as to: 

1. Whether the covered person is legally 
entitled to recover damages from the 
owner or operator of an uninsured motor 

·vehicle or an underinsured motor 
vehicle; or 

2. The amount of damages that the covered 
person is legally entitled to collect from 
that owner; 

then, that disagreement may be arbitrated, 
provided both parties so agree. This arbitration 
shall be limited to the two aforementioned 
factual issues and shall not address any other 
issues, including but not limited to, coverage 
questions. Any arbitration finding that goes 
beyond the two aforementioned factual issues 
shall be· voidable by us or a covered person. 

B. If both parties agree to arbitration, each party 
will select·· an arbitrator,and those two 
arbitrators will select a third. If the two 
arbitrators cannot agree on a thIrd within 30 
days, either may request that selection be 
made by a jUdge of a court having jurisdiction. 
Each party will pay the expenses it incurs and 
bear the expenses of the third arbitrator 
equally. 

C. Unless both parties agree otherwise, arbitration 
will take place in the county in which the 
covered person lived at the time of the 
accident, and local rules of law as to 
procedure and evidence will apply. A decision 
agreed to by two of the arbitrators will be 
binding up to the coverage limit of liability. 

PART D - PHYSICAL DAMAGE COVERAGE 

DEFINITIONS 

A. Actual cash value means the amount that it 
would cost, at the time of loss, to buy a 
vehicle of the same make, model, body type, 
model year, and equipment. with substantially 
similar mileage and physical condition. 

B. Collision means the impact with an oQiect and 
includes upset of a vehicle. Loss caused by 
the following is covered under Comprehensive 
Coverage and is not considered collision: fire; 
missiles or falling objects; hail, water or flood; 
malicious mischief or vandalism; theft or 
larceny; riot or civil commotion; explosion or 
earthquake; contact with bird or animal; 

. windstorm; or breakage of window glass. If 
breakage of window glass is caused by a 
collision you may elect to have it considered 
a loss caused by collision, 

C. loss means direct and accidental damage to 
the operational safety, function, or appearance 
of your covered auto. including its 
equipment Loss -. does not include· any 
diminution in value that remains after the 
damaged or stolen property or parts thereof 
have been repaired or replaced. 
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D. Nonowned vehicle means any private 
passenger auto, trailer, pickup, van, or 
miscellaneous vehicle not owned by, or 
furnis!1ed or available for the regular use of, 
you or any family member. This applies only 
when such vehicle is in the custody of or being 
operated by you or a family member. A 
nonowned vehicle does not include a 
temporary substitute vehicle or any of the 
following vehicles used in any business or 
occupation other than farming or ranching -
pickup, van or miscellaneous vehicle. 

E. Repair or replace means restoring the 
damaged property or parts thereof to their 
pre-accident operational safety, function, and 
appearance. However, we may at our option 
repair or rep/ace with parts of like kind and 
quality, including used or non-OEM parts 
(non-OEM parts are those produced by 
someone other than the original equipment 
manufacturer). Repair or replace does not 
require: 

1. A return to the pre-accident market value 
of the property or parts thereof; or 

2. Restoration, alteration, or replacement of 
undamaged property or parts thereof, 
unless such is needed for the operational 
safety of the vehicle. 
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F. Your covered auto, as used in this Part, 
includes: 

1. A nonowned vehicle. If there is a loss to 
a nonowned vehicle, we will provide the 
broadest coverages shown in the 
Declarations. 

2. Equipment and accessories of your 
covered auto. 

3. Any device or instrument for the 
transmitting, recording. receiving or 
reproduction of data. sound or pictures 
that is operated by power from the 
electrical system of your covered auto, 
including: 

a. Accessories or antennas; or 

b. Tapes, wires, records, discs or other 
media for use with any such device or 
instrument; 

while in or upon your covered auto. 

INSURING AGREEMENT 

A. Comprehensive Coverage (excluding collision). 
We will pay for (ass caused by other than 
collision to your covered auto, minus any 
applicable deductible shown in the Declarations. 
The deductible will be waived for loss to glass 
that can be repaired rather than replaced. In 
cases where the repair proves unsuccessful 
and the glass must be replaced, the full amount 
of the deductible, if any, must be paid. 

In addition, we will pay up to $15 a day, to a 
maximum of $450, for transportation expenses 
incurred by you. This applies only in the event 
of a total theft of your covered auto. We 
will pay only transportation expenses incurred 
during the period beginning 48 hours after the 
theft and ending when your covered auto is 
returned to use or, if not recovered. or not 
repairable, three days after we have made a 
settlement offer. 

If Increased Rental Reimbursement Coverage is 
afforded, limits for transportation expenses 
are increased up to $30 per day to a maximum 
of $900. 

B. Collision Coverage. We will pay for loss 
caused by collision to your covered auto 
minus any applicable deductible shown in the 
Declarations. 
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C. Full Safety Glass. Any deductible under 
Comprehensive Coverage or Collision 
Coverage does not apply to the cost of 
repairing or replacing damaged automobile 
safety glass. 

D. Rental Reimbursement Coverage and Increased 
Rental Reimbursement Coverage (for loss 
other than total theft). We will reimburse you 
for expenses you incur to rent a substitute 
for your covered auto. These coverages 
apply only if your covered auto is withdrawn 
from use for more than 24 hours due to a 
loss, other than a total theft, to that auto. Our 
payment will be limited to that period of time 
reasonably required to repair or replace your 
covered auto. If we determine your covered 
auto is not repairable the 'rental period will end 
three days after we have made a settlement 
offer. 

Under Rental Reimbursement Coverage, we will 
pay up to $15 a day, to a maximum of $450. 
Under Increased Rental Reimbursement 
Coverage, we will pay up to $30 a day, to a 
maximum of $900. 

E. Towing and Labor Costs Coverage. We will pay 
the reasonable costs you incur for one of the 
following each time your covered auto is 
disabled: 

1. Mechanical labor up to one hour at the 
place of breakdown. 

2. Towing, to the nearest place where 
necessary repairs can be made during 
regular business hours, if the vehicle will 
not run or is stranded on or immediately 
next to a public road. 

3. Delivery of gas, oil, a battery or a change 
of tire.' However, we do not pay for the 
cost of these items. 

LIMIT OF LIABILITY 

A For total losses, the limit of liability for 
Comprehensive and COllision Coverage, is the 
actual cash value of your covered auto. 

B. For partial losses, the limit of liability for 
Comprehensive and Collision Coverages is the 
amount necessary to repair or replace the 
damaged or stolen property or parts thereof 
without deduction for depreciation. 
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PAYMENT OF LOSS 

We may pay for loss in money, or repair or 
replace the damaged or stolen property. We may, 
at our expense, return any stolen property to you 
OJ: to the address shown in the Declarations. If we 
return stolen property we will pay for any damage 
resulting from the theft. We may keep all or part 
of the damaged or stolen property and pay you an 
agreed or appraised value for it. We cannot be 
required to assume the ownership of damaged 
property. We may settle a claim either with you or 
with the owner of the property. 

LOSS PAYABLE CLAUSE 

Loss or damage under this policy will be paid, as 
interest may appear, to the named insured and the 
foss payee shown in the Declarations. This 
insurance, with respect to the interest of the loss 
payee, will not become invalid because of your 
fraudulent acts or omissions unless tile loss 
results from your conversion, secretion, or 
embezzlement of your covered auto. We may 
cancel the policy as permitted by policy terms and 
the' cancellation will terminate this agreement as to 
the loss payee's interest. We will give the same 
advance notice of cancellation to the loss payee as 
we give to the named insured shown in the 
Declarations. When we pay the loss payee we will, 
to the extent of payment, be subrogated to the 
1055 payee's rights of recovery. 

WAIVER OF COLLISION DEDUCTIBLE 

We will not apply the deductible to loss caused by 
collision with another vehicle if all of these 
conditions are met: 

1. The loss to your covered auto is greater 
than the deductible am'ount; and 

2. The owner and driver of the other vehicle are 
identified; and 

3. The owner or driver of the other vehicle has a 
liability policy covering the loss; and 

4. The driver of your covered auto is not legally 
responsible, in any way, for causing or 
contributing to the loss. 
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EXCLUSIONS 

We will not pay for: 

1. Loss to your covered auto· which occurs 
while it is used to carry persons for a fee. This 
does not apply to a share-the-expense car 
pool. 

2. Damage due and confined to wear and tear, 
freezing, or road damage to tires. This does 
not apply if the damage results from the total 
theft of your covered auto. This exclusion 
(2.) does not apply to Towing and Labor Costs 
Coverage. 

3. Damage due and confined to mechanical or 
electrical breakdown or failure, including such 
damage resulting from negligent servicing or 
repair of your covered auto or its equipment. 
We will pay for ensuing damage only to the 
extent the damage occurs outside of the major 
component (such as transmission/transaxle, 
electrical sY!'item, engine including cooling and 
lubrication thereof, air conditioning, computer, 
suspension, braking, drive assembly, and 
steering) in which the initial mechanical or 
electrical breakdown or failure occurs. 

This exclusion does not apply if the damage 
results from the total theft of your covered 
auto, and it does not apply to Towing and 
Labor Costs Coverage. 

4. loss due to or as a consequence of war, 
insurrection, revolution, nuclear reaction, or 
radioactive contamination. 

5. loss to a camper body or trailer you own 
which is not shown in the Declarations. This 
does not apply to one you acquire during the 
policy period and ask us to insure within 30 
days after you become the owner. 

6. Loss to any nonowned vehicle or temporary 
substitute vehicle when used by any person 
without reasonable belief .that that person is 
entitled to do so. 

7. Loss to eqUipment designed or used to evade 
or avoid the enforcement of motor vehicle 
Jaws. 

8. loss to any nonowned vehicle arising out of 
its use by you or a family member while 
employed or otherwise engaged in auto 
business operations. 
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9. Loss to your covered auto while it is rented 
or leased to others. 

10. Loss to any vehicle while it is being operated 
in, or in practice for, any speed contest. 

11. Loss resutting from: 

a. The acquisition of a stolen vehicle; 

b. Any legal or governmental action to return 
a vehicle to its legal owner; or 

c. Any confiscation or seizure of a vehicle by 
governmental authorities. 

This exclusion does not apply to innocent 
purchasers of stolen vehicles for value under 
circumstances that would not cause a 
reasonable person to be suspicious of the 
sales transaction or the validity of the title. 

1 2. Loss resulting from use in any illicit or 
prohibited trade or transportation. 

1 3. Any loss arising out of any act commined: 

a. By or at the direction of you or any 
family member; and 

I b. With the intent to cause a loss. 

NO BENEFIT TO BAILEE 

This insurance shall not directly or indirectly 
benefit any carrier or other bailee for hire. 

OTHER SOURCES OF RECOVERY 

If other sources of recovery also covers the loss, 
we will pay only our share of the loss. Our share 
is the proportion that our limit of liability bears to 
the total of all applicable limits. However, any 
insurance we provide with respect to a 
nonowned vehicle or temporary substitute 
vehicle will be excess over any other collectible 
source of recovery including, but not limited to: 

1. Any coverage provided by the owner of the 
nonowned vehicle or temporary substitute 
vehicle. 

2. Any other applicable physical damage insurance. 

3. Any other source of recovery applicable to the 
loss. 

This provision does not apply to Towing and Labor 
Costs Coverage. 

APPRAISAL 

If we and you do not agree on the amount of 
loss, either may demand an appraisal. In this event, 
each party will select a competent appraiser. The 
two appraisers will select an umpire. The 
appraisers will state separately the actual cash 
value and the amount of loss. If they fail to 
agree, they will submit their differences to the 
umpire. A decision agreed to by any two will be 
binding. Each party will pay its chosen appraiser 
and share· the expenses of the umpire equally. 
Neither we nor you waive any of our rights urider 
this policy by agreeing to an appraisal. 

PART E - GENERAL PROVISIONS 

AIR BAG 

If an air bag in your covered auto deploys for 
any reason, we will pay wfthout deductible to 
replace it 

BANKRUPTCY 

Bankruptcy or insolvency of the covered person, 
as defined in this policy, shall not relieve uS'of any 
obligations under this policy. 

CHANGES 

A. The premium is based on information we have 
received from you and other sources. You 
agree to cooperate with us in determining if 
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this information is correct and complete. You 
agree that if tris' information changes, or is 
incorrect or incomplete, we may adjust your 
premiums accordingly during the policy period. 

B. If, during the policy period, the risk exposure 
changes for any of the following reasons, the 
necessary premium adjustments will be made 
effective the date of change in exposure. You 
agree to give us notice of _. such exposure' 
changes as soon as is reasonably possible: 

1. Change in location where any vehicle is 
garaged. 
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2. Change, addition, or deletion relating to the 
description, equipment, purchase date, 
registration, cost, usage, miles driven 
annually, or operators of any vehicle. 

3. Replacement, deletion, or addition of any 
vehicle. You must request coverage for a 
newly acquired vehicle within 30 days from 
the date the vehicle is acquired if you wish 
to continue any coverage. See DEFINITIONS 
- your covered auto. 

4. Change, addition, or deletion relating to the 
date of birth, marital status, or driving 
record of any operator. 

5. Addition or deletion of an operator. 

6. Change. addition, or dele.tion of any 
coverage or limits. 

C. We will make any calculations or aqjustments 
of your premium using the applicable rules, 
rates, and forms as of the effective date of 
the change. 

D. If we make a change which broadens coverage 
under this edition of our policy without 
additional premium charge, that change will 
automatically apply to your insurance as of the 
date we implement that change in your 
location. This paragraph' does not apply to 
changes implemented with a revision that 
includes both broadenings and restrictions in 
coverage. Otherwise, this policy includes all of 
the agreements between you and us. Its 
terms may not be changed or waived except 
by endorsement issued by us. 

DUTIES AFTER AN ACCIDENT OR LOSS 

A. We must be notified promptly of how, when, 
and where an accident. or loss happened. 
Notice should also include the names and 
addresses of any il}jured persons and of any' 
witnesses. 

B. A person seeking any coverage must 

1. Cooperate with !,IS in the investigation, 
settlement, or defe!lse of any claim_.or suit. 

2. Promptly send us copies of any notices or 
legal papers received in connection with a 
suit, accident or loss. 
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3. Submit, as often as we reasonably require: 

a. To physical exams by physicians we 
select. We will pay for these exams. 

b. To examination under oath. The 
examination must be signed. 

4. Authorize us to obtain medical reports and 
other pertinent records. 

5. Submit a proof of loss when required by 
us. 

6. Promptly notify the police if a hit-and-run 
driver is involved. 

C. A person seeking coverage under Part B -
Personal Injury Protection must also: 

1. Submit a . written . proof of claim when 
required by us. 

2. Promptly send US copies of the legal 
papers if a suit is brought. 

D. A person seeking coverage under Part C :... 
Uninsured Motorist Coverage must also: 

1. Promptly notify the police if a hit-and-run 
driver is involved. 

2. Promptly send us copies of the legal 
papers if a suit is brought. 

E. A person seeking coverage under Part C -
Underinsured Motorist Coverage must also 
promptly send us copies of the legal papers if 
a suit is brought. 

F. A person seeking coverage under Part 0 -
Physical Damage must also: 

1. Take reasonable steps after loss to protect 
your covered auto and its eqUipment 
from further loss. We will pay reasonable 
expenses incurred to do this. 

2. Promptly notify the police if your covered 
auto is stolen. 

3. Permit us to inspect and appraise the 
damaged property before its repair or 
disposal. 
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LEGAL ACTION AGAINST US 

A. No legal action may be brought against us until 
there has been full compliance with all the 
terms of this policy. In addition, under Part A. 
no legal action may be brought against us until 
we agree in writing that the covered person, 
as defined in Part A, has an obligation to pay, 
or the amount of that obligation has been 
finally determined by jUdgment after trial. 

B. No person or organization has any right under 
this policy to bring us into any action to 
determine the liability of a covered person, as 
defined in this policy. 

MISREPRESENTATION 

·We do not provide coverage for any covered 
person, as defined in this policy, who has 
knowingly concealed or misrepresented any 
material fact or circumstance relating to this 
insurance: 

1. At the time application was made; or 

,2.' At any time during the policy period; or 
I 

3. In connection with the presentation or 
settlement of a claim. 

NON-DUPLICATION OF PAYMENT 

When a claim, or part of a claim, is payable under 
more than one provision of this policy, we will pay 
the claim only once under this policy. 

OUR RIGHT TO RECOVER PAYMENT· 

A. If we make a payment under this policy and 
the person to or for whom payment was made 
has a right to recover damages from another, 
we will be subrogated to that right. That 

. person shall do whatever is necessary to 
enable us to exercise our rights, and shall do 
nothing after loss to prejudice them. However, 
our rights in this paragraph do not apply under 
Part D, against any person using your covered 
aut!;> with a reasonable belief that that person 
is entitled to do so. 

B. If we make a payment under this policy and 
the person to or for whom payment was made 
recovers damages from another, that person 
shall hold in trust for us the proceeds of the 
recovery and reimburse us to the extent of 
our payment. 
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C. The following proVISions apply to payments 
made under Part C - Uninsured Motorists 
Coverage. 

1. If we make payment under this policy and 
the person to or for whom payment was 
,made has a right to recover damages from 
another, we shall be SUbrogated to that 
right to the extent of such payment that 
does not exceed the minimum limits 
specified by the South Carolina Motor 
Vehicle Financial Responsibility Act. That 
person shall do: 

a. Whatever is necessary to enable us to 
exercise our rights; and 

b. Nothing after loss to prejudice them. 

2. If a covered person has prosecuted to 
jUdgment any suit against any person 
responsible, we will be entitled to an 
assignment of the judgment to the extent 
of payment under this insurance that does 
not exceed the minimum limits specified by 
the South Carolina Motor Vehicle Financial 
Responsibility Act 

3. We will pay our proportionate part of any 
reasonable costs and expenses incurred 
for any recovery, including reasonable 
attorneys' fees. However, we reserve the 
right to retain an attorney of our cho!ce to 
pursue a claim instead of reasonable 
attorneys' fees. 

4. If a covered person making a claim for PO 
under this insurance 'is also entitled to 
insurance or other compensation for the 
PO, we will not be obligated to pay a claim 
until the covered person has assigned us 
the rights to the compensation, to the 
extent of payment under this insurance that 
does not exceed the minimum limits 
specified by the South Carolina Motor 
Vehicle Financial Responsibility Act. 

D. Paragraphs A. and B. do not apply to Part B -
Personal Injury Protection Coverage, Part B -
Medical Payments Coverage, or Part C -
Underinsured Motorists Coverage, 
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E. If the covered person, as defined in this 
policy, recovers from the party at fault and 
we share in the recovery, we will pay our 
share of the legal expenses. Our share is that 
percent of the legal expenses that the amount 
we recover bears to the total recovery. This 
does not apply to any amounts recovered or 
recoverable by us from any other insurer 
under any inter-insurer arbitration agreement. 

F. If we make payment for a claim under Part A, 
and the covered person, as defined in Part A: 

1. Failed or refused to comply with the duties 
specified in this provision; and 

2. Prejudiced our defense of the liability 
claim by such failure or refusal; 

then, the covered person shall reimburse us 
to the extent of our payment and cost of 
defense. 

OWNERSHIP 

For purposes of this policy, a private passenger 
tYRe auto, pickup or van is deemed to be owned 
by a person if leased under a written agreement to 
that person for a continuous period of at least six 
months. 

POLlCY PERIOD AND TERRITORY 

A. This policy applies only to accidents and losses 
whiCh occur during the policy period as shown 
in the Declarations and within the policy 
territory. The policy territory is the United 
States of America (USA), its territories and 
possessions, Puerto Rico, and Canada, including 
transportation of your covered auto between 
any ports of these locations. 

B. The policy territory also includes Mexico, 
subject to the following conditions: 

1. All coverages afforded by the pOlicy are 
extended to include coverage during trips 
into Mexico. This applies only to loss or 
accident that occurs within 75 miles of the 
USA border. 
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2. Any Iiabirlty coverage afforded by the 
policy is extended to include the remainder 
of Mexico, but only if you have valid and 
collectible liability coverages from a 
licensed. Mexican insurance company at the 
time of loss. Also, for this Part to be 
effective, the original liability suit for BI or 
PD must be brought in the USA. 

. This coverage does not extend: 

a. To any covered person, as defined in 
this policy, who does not 'Iive in the 
.USA. 

b. To any covered person, as defined in 
this policy, occupying an auto which is 
not principally garaged and used in the 
USA. 

c. To any auto which is not principally 
garaged and used in the USA. 

The words "state or province" as used in the 
Out of State Coverage prOVision in' Part A of 
the policy do not include a "state or province" 
of Mexico. 

Losses payable under Part D of the policy will 
be paid in the USA. If the auto must be 
repaired in Mexico, our limit. of liability will be 
determined at the nearest point in the USA 
where repairs can be made. 

Any insurance we provide will be excess over 
any other similar valid and collectible insurance. 

TERMINATION 

A. .cancellation. This policy may be cancelled 
during the policy period as follows: 

1. The named insured may cancel this policy 
at any time,' but the effective date of 
cancellation cannot be earlier than the date 
of the request. 

2. We may cancel by mailing a notice to the 
named insured shown in the Declarations at 
the address shown in· this policy by giving 
at least 15 daxs notice. 
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(PART E Cont'd.) 

3. During the first 90 days this policy is in 
effect, the policy may be cancelled for any 
reason. 

4. After this policy _ is in effect for 90 days, 
or if this is a renewal- policy, -we will 
cancel only: 

a. For nonpayment of premium; or 

b. If your driver's license or that of any 
driver who either resides in the - same 
household or customarily operates 
your covered auto has been 
suspended or revoked. This must have 
occurred: 

(1) During the policy period; or 

(2) During the 90 days immediately 
preceding the last anniversary of 
the effective date. 

5. We may cancel for any other reason 
permitted by law. 

B. Nonrenewal. If we decide not to renew this 
I policy, we will mail notice to the named 
insured shown in the Declarations at the 
address shown in this policy. Notice will be 
mailed at least 1 5 days before the end of the 
policy period. 

C. Automatic Termination. If we offer to renew 
and you do not accept. this policy will 
automatically terminate at the end of the 
current policy period. Failure to pay the 
required renewal premium when due will mean 
that you have not accepted our offer. 

If you obtain other insurance on your covered 
auto, any similar insurance provided by this 
policy will terminate as to that auto on the 
effective date of the other insurance. This 
does not apply to liability coverage purchased 
for travel in Mexico. 

D. Other Termination Provisions. 

1 _ We may deliver any notice instead of 
mailing it. Proof of mailing of any notice 
will be sufficient proof of notice. 

2. If this policy is cancelled. the named 
insured shown in the Declarations may be 
entitled to a premium refund. If so, we will 
send the named insured shown in the 
Declarations the refund. The premium 
refund, if any, will be computed according 
to our manuals. However, making or 
offering to make the refund is not a 
condition of cancellation. 

3. The effective date of cancellation stated in 
the notice shall become the end of the 
policy period. 

TRANSFER OF YOUR INTEREST IN THIS 
POLICY 

Your rights and duties under this policy may not be 
assigned without our written consent. However, if 
a named insured shown in the Declarations dies, 
we will provide coverage until the end of the 
policy period for: 

1. The surviving spouse if resident in the 
same household at the time of death. 
Coverage applies to the spouse as If a 
named insured shown in the Declarations; 
and 

2. The legal representative of the deceased 
person as if a named insured shown in the 
Declarations. This applies only with respect 
to the representative's legal responsibility 
to maintain or use your covered auto. 

TWO OR MORE AUTO POLICIES 

A. If this policy and any other auto insurance 
policy we issued to you apply to the same 
accident, the maximum limit of our liability 
under all the policies will not exceed the 

- highest applicable limit of liability under any 
one policy. 

B. This provision does not apply to Part C -
Uninsured Motorists Coverage or Underinsured 
Motorists Coverage. 

C. No one will be entitled ~o receive duplicate 
payments for the same elements of loss under 
Part C - Uninsured Motorists Coverage and 
Underinsured Motorists Coverage. 

Copyright, USAA, 2001. All rights reserved. 
Includes copyrighted material of Insurance Services Office, used with permission. 
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AMENDMENT OF POLley PROVISIONS 

This Amendment forms a part of the auto policy to which it is attached, and it modifies that policy as 
follows: 

This Amendm~nt replaces Part 0 in its entirety. 

PART 0 - PHYSICAL DAMAGE COVERAGE 

DEFINITIONS 

A Actual cash value means the amount that 
it would cost, at the time of loss, to buy a 
comparable vehicle. As applied to your 
covered auto, a comparable vehicle is one 
of the same make, model, model year, body 
type, and options with substantially similar 
mileage and physical condition. 

B. Collision means the impact with an object 
and includes upset of a vehicle. Loss 
caused by the following is covered under 
Comprehensive Coverage and is not 
considered collision: fire; missiles or 
falling objects; hail,· water or flood; 
malicious mischief or vandalism; theft or 
larfeny; riot or civil commotion; explosion 
or earthquake; contact with bird or animal; 
windstorm; or breakage of window glass. 
If breakage of window glass is caused by a 
collision you may elect to have it 
considered a loss caused by collision. 

C. Equipment and accessories means 
. personal property while in or upon your 
covered auto. 

D. loss means direGt and accidental damage 
to the operational safety, function, or 
appearance of, or theft of, your covered 
auto or equipment and accessories that 
are not permanently installed in your 
covered auto. loss includes a total loss, 
but does not include any damage other than 
the cost to repair or replace. Loss does 
not include any loss of use, or diminution in 
value that would remain .after repair or 
replacement of the damaged or stolen 
property. 
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E. Nonowned vehicle. 

1. Nonowned vehicle means any private 
passenger auto, pickup, van, 
miscellaneous vehicle, or trailer not 
owned by, or furnished or available for 
the regular use of, you or a family 
member. This applies only when the 
vehicle is in the custody of or being 
operated by you or a family member. 

2. A nonowned vehicle does not inclUde 
any of the following vehicles used in 
any business or occupation other than 
farming or ranChing: 

a. A pickup; 

b. A van; or 

c. A miscellaneous vehicle. 

F. Repair. 

1. Repair means restoring the damaged 
property to its pre-loss operational 
safety, function, and appearance. This 
may include the replacement of 
component parts. 

2 .. Repair doe~ not reqUire: 

a. A return to the pre-loss market 
value of the property; 

b. Restoration, alteration, or 
replacement of undamaged 
property, unless such is needed for 
the operational safety of the vehicle; . 
or . 

c. Rekeying of locks following theft or 
misplaceme·nt of keys. 

54136-0806 
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G. Your covered auto, as used in this Part, 
includes: 

1. Equipment and accessories 
permanently installed in your covered 
auto. 

·2. A nonowned vehicle. If there is a loss 
to a 'nonowned vehicle, we will 
provide the broadest coverage shown 
on the Declarations. 

INSURING AGREEMENT 

A Comprehensive 
collision). 

Coverage (excluding 

1. Physical damage. We will pay for loss 
caused by other than collision to your 
covered auto, and equipment and 
accessories that are not permanently 
installed in your· covered auto, minus 
any applicable deductible shown on the 
Declarations. No deductible under 
Comprehensive Coverage or Collision 
Coverage applies to the cost of 
repairing or replacing damaged 
automobile safety glass. 

2. Transportation expenses. We will also. 
pay: 

a. Up to $15 a day, to a maximum of 
$450, for transportation expenses 
incurred by you. This applies only in 
the event of a total theft of your 
covered auto. We will pay only 
transportation expenses incurred 
during the period beginning 48 
hours after the theft and ending 
when your covered auto is 
returned to use or, if not recovered 
or not repairable, up to seven days 
after we have made a settlement 
offer. 

b. If Increased Rental Reimbursement 
Coverage is afforded, limits for 
transportation expenses are 
increased up to $30 per day to a 
maximum of $900. 
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B. Collision Coverage. We wiil pay for loss 
caused by collision to your covered auto 
and equipment and accessories that are 
not permanently installed in your covered 
auto, minus any applicable deductible 
shown on the Declarations. 

C. Rental Reimbursement Coverage and 
Increased Rental Reimbursement Coverage 
(for loss other than total theft). 

1. We will. reimburse you for e.xpenses 
you incur to rent a substitute for your 
covered auto. These coverages apply 
only if: 

a. Your covered auto is Withdrawn 
from use Tor more than 24 hours 

. due to a loss, other than a total 
theft, to that auto; and 

b. The loss is covered under 
Comprehensive Coverage or caused 
by colliSion, and the cause of loss 
is not otherwise exclUded under Part 
o of this policy. 

2. We will reimburse you only for that 
period of time reasonably reqUired to 
repair or replace your covered auto. 
If we determine your covered auto is 
a total loss, the rental period will end no 
later than seven days after we have 
made a settlement offer. 

D. Towing and Labor Costs Coverage. We will 
pay the reasonable costs you incur for one 

. of the foHowing each time your covered 
auto is disabled: 

1. Mechanical labor up to one hour at the 
place of breakdown. 

2. Towing, to the nearest place where 
necessary repairs can be made during 
regUlar business hours, if the vehicle 
will not run or is stranded on or 
immediately next to a public road. 

3. Delivery of gas to, or a Change of tire 
on a disabled vehicle. However, we do 
not pay for the cost of these items. 
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LIMIT OF LIABILITY 

A Total loss to your covered ,auto. Our limit 
of liability under Comprehensive Coverage 
and Collision Coverage is the actual cash 
value of the vehicle. We will declare your 
covered auto to be a total loss if, in our 
judgment, the cost to repair it would be 
greater than its actual cash value minus its 
salvage value after the loss. 

B. Other than a total loss to your covered 
auto. 

1. Our limit of liability under 
Comprehensive Coverage and Collision 
Coverage is the amount necessary to 
repa ir the' loss based on ?ur estima~e 
or an estimate that we approve, If 
submitted by you or a third-party. Upon 
request. we will identify at least one 
facility that is willing and able to 
complete the repair for ,the amoun\ of 
the estimate. 

2. Our estimate may specify used, rebuilt, 
remanufactured, or non-Original Equip­
ment Manufacturer (non-OEM) parts. 

3. You may request that damaged parts be 
replaced with new Original EqUipment 
Manufacturer' (OEM). You will be 
responsible, 'however, for . any co~t 
difference between the parts Included In 

our estimate and the new OEM parts 
used in the repair. 

4. We will not take a deduction for 
depreciation. We will take a deducti?n if 
prior damage has not been repaired. 
Prior damage does no~ include wear and 
tear. ' 

C. Equipment and accessories that are not 
permanently installed in your covered auto. 
The limits of liability described .below are 
separate from the limits available for a loss 
to your covered autq: 

1. Our limit of liability is the lesser of: 

a. The amount necessary to replace the 
damaged or stolen property; or 
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b. $250. 

2. We will not take a deduction 
depreciation. 

D. Under Rental Reimbursement Coverage, our 
limit of liability is $15 a day, to a maximum 
of $450. Under Increased Rental 
Reimbursement Coverage, our limit of 
liability is $30 a day, to a maximum of $900. 

E. Under Towing and Labor Costs Coverage, 
our limit of liability is the reasonable price 
for the covered service. 

PAYMENT OF LOSS 

We may pay for loss in money, or repair or 
replace the damaged or stolen property. We 
may, at our expense, return any stolen 
property to you or to the address shown on 
the Declarations. If we return stolen property, 
we will pay for any damage resulting from the 
thef!:. We may keep all or part of the damaged 
or stolen property qnd pay you an agreed or 
appraised ·value for it We cannot be required 
to assume the ownership of damaged property. 
We may settle a claim either with you or with 
the owner of the property. 

LOSS PAYABLE CLAUSE 

loss or damage under this policy will be paid, 
as interest may appear, to, the named insured 
and the loss payee shown on the' Declarations. 
This insurance" with respect to the interest of 
the loss payee, will not become invalid because 
,of your fraudUlent acts or omissions unless the 
loss results from your conversion~ secretion, 
or embezzlement of your covered auto. We 
may cancel the policy as, permitted by policy 
terms and the cancellation will terminate this 
agreement. as to the loss payee's interest. We 
will give the same advance notice of 
cancellation to the loss payee as we give to 
the named insured shown on the Declarations. 
We may send notices to. the loss payee either 
by mail or by electronic means. However, if the 
loss payee requests in wrrting that we not send 
notices, including a notice of cancellation, we 
will abide by that request.. When we pay the 
loss payee we will, to the extent of payment, 
be SUbrogated to the loss payee's rights of 
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WAIVER OF COLLISION DEDUCTIBLE 

We will not apply the deductible to loss 
caused by collision vvith another vehicle if all 
of these conditions are met: 

,. The loss to your covered auto is greater 
than the deductible amount; and 

2. The owner and driver of the other vehicle 
are identified; and 

3. The owner or driver' of the other vehicle 
has a liability pOlicy covering the loss; and 

4. The driver .of your covered auto is not 
legally responsible, in any way, for causing. 
or contributing to the loss. 

EXCLUSIONS 

We will not pay for: 

. 1. Loss to your cover:ed auto which occurs 
while it is used to carry persons for a fee. 
This exclusion (1.) does not apply to a 
share-the-expense car pool. 

2. Damage due and confined to wear and tear, 
freezing, or road damage to tires. This does 
not apply if the dal)lage results from the 
total theft of your covered auto. This 
exclusion (2.) does not apply to Towing and 
Labor Costs Coverage. 

3. Damage due and confined to. mech~nical. or 
electrical breakdown or failure, including 
such damage resulting from negligent 
servicing or repair of your covered auto 
.or its equipment. We will pay for ensuing 
damage only to 'the extent the damage 
occurs outside of the m'!jor component 
(such as transmissionitransaxle, electrical 
system, engine including coolin.g. ~nd 
lubrication thereof, air conditioning, 
computer, suspension, bra.king, ?~i~e 
assembly, and steering) in which the Initial 
mechanical or electrical breakdown or 
failure occurs. 
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This exclusion (3.) does not apply if the 
damage results from the total th~ft of your 
covered auto, and it does not apply to 
Towing and Labor Costs Coverage. 

4. Loss due to or as a consequence of war, 
insurrection, revolution, nuclear· reaction, or 
radioactive contamination. 

5. Loss to a camper body or trailer you own 
which is not shown on the DecJarations. 
This exclusion (5.) does not apply to one 
you acquire during the policy period and 
ask us to insure within 30 days after you 
become the owner. 

. 6. Loss to any nonowned vehicle when used 
by any person without a reasonable belief 
that that person is entitled to do so .. 

7. Loss to eqUipment designed or used to 
evade or avoid the enforcement of motor 
vehicle laws. 

8. Loss to any non owned vehicle arising out 
of its use by you or a family member 
while employed or othervvise engaged in 
auto business operations. 

9. Loss to your covered auto while it is 
rented or leased to others. 

10. Loss to· any vehicle while it is being 
operated in, or in practice for, al1Y driving 
contest or challenge. 

11. Loss resulting from: 

a. The acquisition of a stolen vehicle; 

b. Any legal or governmental action to 
return a vehide to its legal owner; or 

c. Any confiscation or seizure of a vehicle 
by govemmental authorities. 

This exclusion (11.) does not apply to 
innocent purchasers of stolen vehicles for 
value under circumstances that would not 
cause a reasonable person to be suspicious 
of the sales transaction or the validity of 
the title. 
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12. Loss resulting from use in any illicit or 
prohibited trade or transportation. 

13. Any loss arising out of any act committed: 

a. By or at the direction of you or any 
family member; and 

b. With the intent to cause a loss. 

14. Lqss caused by fungi, wet or dry rot, or 
bacteria. This means the presence, growth. 
proliferation, spread, or any, activity of 
fungi, wet or dry rot, or bacteria. This 
exclusion (1'4.) does not apply to damage 
directly resulting from a loss covered 
un'der Comprehensive Coverage or Collision 
Coverage. ' 

NO BENEFIT TO BAILEE 

This insurance shall not directly or indirectly 
benefit any carrier or other bailee for hire. 

OTHER SOURCES OF RECOVERY 

If other sources of recovery 'also cover the 
loss, we will pay only our share of the loss. 
Our sha're is the proportion that our limit of 
liability bears to the total of all applicable limits. 
However. any insurance we provide with 
respect to a nonowned vehicle will be excess 
over any otlier collectible source of recovery 
including, but not lImited to: 

1. Any coverage provided by the owner of 
the nonowned vehicle. 

2. Any other applicable physical damage 
insurance. 

3. Any other source of recovery applicable to 
the loss. 

This provision does not apply to Towing ~nd 
Labor Costs Coverage. 

APPRAISAL 

If we and you do not agree on the amount of 
loss, either may demand an appraisal. In this 
event, each party will select a competent 
appraiser. The two appraisers will select an 
umpire. The appraisers will state separately the 
actual cash value ,and the amount of loss. If 
they fail to agree, they 'Will submit their 
differences to the umpire. A decision agre~d to 
by any two will be binding. Each party will pay 
its chosen appraiser and share the expenses of 
the umpire equally. Neither we nor you waive 
any rights under this policy by agreeing to an 
appraisal. 

Copyright, USAA 2006. All rights reserved. 
Includes copyrighted material of Insurance Services, Office, used with permiSSion. 
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IN THE STATE OF SOUTH CAROLINA 

In the Court of Appeals 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

G. Thomas Cooper, Jr., Circuit Court Judge 

Case No. 2009-CP-40-07413 

Southern Glass & Plastics Company, Inc., ...................................................... Respondents, 

v. 

USAA Casualty Insurance Company, USAA General Indemnity Company and USAA 
United Services Automobile, .............................................................................. Appellants. 

CERTIFICATE 

I, Ashley B. Stratton, attorney for Appellants, certify that Appellant's Record on 
Appeal complies with the South Carolina Supreme Court Order of August 13, 2007 and 
Rule 211 (b) of the South Carolina Court Rules. 

June 20, 2012 

Ashley B. Stratton, Esquire 
Murphy & Grantland, P.A. 
P.O. Box 6648 
Columbia, SC 29260 
(803) 782-4100 
Attorneys for Appellants 


