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STATE OF SOUTH CAROLINA

‘COUNTY OF RICHLAND .

Southern Glass & Plastics Company,
Inc., '

Plaintiff,

VS.

ORDER
USAA Casualty Insurance

Company, USAA General

Indemnity Company and USAA
United Services -Automobile,

Defendants.

)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Case Nos.: 2009-CP-40-7413
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This came before the Court on March 11, 2011 by way of Defendants’ Appeal of the

Order of the Honorable W.H. Womble, Jr. granting Judgment to Southern Glass & Plastics

Company, Inc. After careful consideration of the record in this case, and the submissions of -

counsel, this Court affirms the Magistrate’s Court Order dated September 17, 2005.

AND IT IS SO ORDERED.
™ (:)
G. Thomas Cooper, Jr. .
Presiding Judge, Fifth Judicial Circuit
June ¢, 2011

Columbia, South Carolina

SCANNED



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND FIETH JUDICIAL CIRCUIT

Southern Glass & Plastics Company, Inc., C/A No.: 2009-CP-40-7413

Plaintiff,

=2

My 3l
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e ]
ORDER DENYING DEFH] .N,DAHEIS

MOTIONTO RECONS DER
USAA Casualty Insurance Company, USAA)

™

‘ oz o A
General Indemnity Company and USAA ) oy = Cffé:):
United Services Automobile, ) we o =
) a2 = ‘:E

Defendant(s). ) A

This matter comes before the Court by way of Defendant(s)’ USAA Casualty Insurance
Company, USAA General Indemnity Company, and USAA United Services Automobile Motion
to Reconsider pursuant to Rules 59 SCRCP. Specifically, the Defendant(s) ask this Court to
reconsider its Ord_er of June 14;'2011 affirming the judgment of the Magistrate for the Plaintiff.

After careful consideration of the record in this case and the submissions of the parties
this Court‘ is unable to discover any material fact or pﬁncfple of law that either has been
overlooked or disregarded and further finds no ermor of law or facts not appropriately
considered.” Accordingly, this Court hereby DENIES Applicant's Motion pursuant to Rules 59(e) |

SCRCP to reconsider this Court's Order filed June 14, 2011. Pursuant to Rule 59(f), the Court is

Bt N E L T RN WY
9 & 51 s
of the opinion that oral argument is not necessary. %ﬁ‘) E %_l % ’é‘] 5&%}

AND IT IS SO ORDERED. NOV 8 § 200

' R T X
@&‘bsaf_, /3 o011 g z
Columbia, South Carolina

G. Thomas CooPe‘J‘“’
Judge, Fifth Judicial Circui

! Although not the basis for this Court’s decision, the Court also notes that a copy of the Defendants” Motion to
Reconsider was not provided to the Court and thus does not comply with Rule 59(g) SCRCP

2

SCANNED
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STATE OF SOUTH CAROLINA 3 2009CV404 101259
3 CIVIL CASE NUMBER
COUNTY OF RICHLAND )] :
‘ } IN THE MAGISTRATE’S CQURT
}
} JUDGMENT
Svuthera Glass & Plastics
Company Inc.
1819 Taylor Street
Cofumbia, SC 29201
(B03) 171-7878
~ " PLAINTIFF(§)—- ——  —————=m — == - - —l e —— e —
Vs
U S A A Casuaity U S A A Cenerai USAAUNITED
] Insurante Company  Indemnity Company  SERVICES
. AUTOMOBILE
ASSOCIATION
3800 Fredericksburg 9800 Fredericksburg 9300 Fredericksburg
Rd Rd. Rd
San Agtonio, TX San Anlonio, TX San Aatonie, TX
78258008 78288 72288
DEFENDANT(S)

The issues in this action were tried in the RICHLAND County Magistrate’s Court on September 17, 2009 ai

which ime a Judgment for the Plaintiff, Southcrn Class & Plastics Company [oc., was rendered in the
. amount. of $7,500.00.

IT IS THEBEFORE ORDERED that the Plaintifl recover from the Defendant(s):

(A

- US A A Casualty Insurance Cofpany
T U S A A General Indemnity Company
;_J U S A A UNITED SERVICES AUTOMOBILE ASSOCIATION
the total artount of $7,580.00 which includes other relief, if any, as siated below.
h2
Courté\?osis { Filing Fees 80.00
) '
e
e
o]
; GCr 19 2009 d
DATE TUDGE witior ¥, Womble, Ju
¢ Chief Stmemary Curt Judge
° Richlnd Coarteiy
Waverly Magistrate #03-576-2550

2712 Middleburg Dr,, Suite 106
Columbig, SC 29204

Phone: (803)576-2590 Fax: (803) S76-239%

"

[{»}
L]
MV 6
0901119c8566ed5h | usas confidential |

3




2009C 01101259 !

STATE OF SOUTH C4._.OLINA

) | :
: ~ ) CIVIL CASE NUMBER '
COUNTY OF RICHLAND ) : :
. ) 1IN THE MAGISTRATE’S COURT i :
) .
) SUMMONS
Southern Gfass & Plastics
Company Inc. : :
1819 Taylor Street ' ;
Columbia, SC 29201 - : : :
_(803) 771-7878
PLAINTIFF(S)
Vs ) '
U S A A Caspalty USAAGENERAL USAAUNITED ’
Insurance Company  INDEMMITY SERVICES
COMPANY AUTOMOBILE
_ ASSOCIATION : -
9800 Fredericksburg 9800 Fredericksburg 9800 Fredericksburg : !
Rd Rd. Rd )
San Antonlo, TX San Antonio, TX San Antonio, TX - .
78288000 ] 78288 78288 .
DEFENDANT(S) .‘

T0 THE DEFENDANT(S) NAMED ABOVE: -

YOU ARE SUMMONED and required to Answer the allegations and present any appropriate
Counterclaims/Crossclaims to the attached Complaint/Counterclaim within THIRTY days fromf the ﬁrst
day after receipt of this Summons. Your Answer must be received by the:

RICHLAND County

Waverly Magistrate

2712 Middleburg Dr., Suite 106 A .
Columbia, SC 29204 ‘ i
Phone: (803) 576-2590 Fax: (803) 576-2599 . '

If you fail to Answer within the prescribed txme, a Judgment by Default will be rendered agamst; you for
the amount or other remedy requested in the attached Complaint, plus interest and costs. Ifyou ﬂesn-e a
jury trial, you must request one within five (5) days before the date of trial. If no jury trial i x§ nmely

requested, the matter will be heard and decided by the Judge.

'
i

Given under my hand: : . . ] B
| 77 77 - Tﬁ_—“ 5 |
JUDGE ' i

READ ATTACHED INSTRUCTIONS CAREFULLY |

MV 38
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oo ) CIV TASE NUMBER
:COUNTY OF RICHLAND '

IN THE MAGISTRATE’S COURT! -
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COMPLAINT i

Southon 01455+ PagHes €O, Inc
2 y_Sr ,

i‘i%i?&m%ﬁt, g(f" Qﬁ‘ﬂﬂ _ - l

DEFENDANT(SY .

goﬁgi%g cﬂlﬁﬁi gfg% a?ris f_owrwm Glass+Plastics (o, | e the plaintiff(s) in this civil ac%ion'

1.© Ibelievethatthe defendant(s),, .. > .. ., . . BT ’“%
VSRR Castaty \vaurang (0. otGeal itdamityto.. U3 United Seu

X : cond 88 \ne le fesC.

tongang code 3= |eopli  Compeny bt 0126 1ngy e Lot a1y

is/are a resident(s) of Richland Col;nt).’s ,t;r this Complaint is properly filed in RiChlanfgoun ‘-B:- lp\&%
2. | Imake this complaint on thé following: i " !

 See abtpached Sheek for Ahe factueal
_alltgation of 4w Complaint,

(Attach supplement if necessary)

3 I believe, because of the above information, that I am entitled to and do request a judgment for:
$_12Hd.0+F and/or relief as below requested: ‘

including any costs resulting in this action.

. 1 STATE UNDER PENALTY OF PERJURY THAT THE ABOVE STATED FACTS ARE -
TRUE EXCEPT THOSE BASED ON MY.BEST MO%I BELIEVETOBE .

TRUE. ] _ ‘
. . <. - re‘q"w .
Signature of Plaintiff/Adttamzas ;_ .
. , ] ;
i H i
! i
: |
3 B .
| , : | : | 5
| ; o
La/v8 d ay1p282.08816 OL CIPEIESEES B12 IND-NOID3¥~3N M- L1:66 65882 12 AUM



Factual allegations for complaint

Southern Glass performed auto glass replacement services for 67 insureds of
defendant USAA Insurance Company. For each of the replacements P!
performed, Southem Glass received from its customer an assignment of the
insurance proceeds owed to the customer by the defendant. In each instance,
Southern Glass submitted its invoices directly to the defendant or '
defendant’s third party administrator. Consistent with the assignment,

defendant or ity third party administrator issued a payment directly to

Southern Glass. Defendant, however, failed to pay Southemn Glass’s invoice

infull. Defendant’s insurance policy obligates it to pay the full amount of =~ ! ‘
Southern Glass’s invoice and therefore defendant has breached the terms of . 3

it ingurance policy and is indebted to Southern Glass in the amount of : 3
$7337.07. ) s
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STATE OF SOUTH CAROLINA IN THE MAGISTRATE’S COURT
COUNTY OF RICHLAND Civil Action No.: 2009-CV-40-1101259
Southern Glass & Plastics Company, Inc.,
Plaintiff,
Vs. ANSWER AND COUNTERCLAIM
USAA Casualty Insurance Cbmpany; USAA
General Indemnity Company and USAA

United Services Automobile,

Defendants.

TO: SOUTHERN GLASS & PLASTICS COMPANY, INC. AND ALAN EPLEY,
-PRESIDENT OF THE PLAINTIFF ABOVE NAMED:

The Defendants, USAA Casualty Insurance Company, USAA General Indemnity
Company and USAA United Services Automobile, answering the Plaintiff's Complaint herein,
would respectﬁﬂly show unto the Court that:

FOR A FIRST DEFENSE

1. The Defendants deny each and every allegation of the Plaipﬁff‘s Complaint not
hereinafter specifically admiﬁed. ‘

2. Upon information and belief, the Defendants admit that the Plaintiff performed
automobile glass replacement services for sixty-seven (67) insureds of the Defendants.

3. In response to the Plaintiff’s Complaint, the.Defendants state that they lack
sufficient information to form a belief as to the truth or falsity of the Plaintiff’s receipt of
assignments from -its customers of the insurance proceeds owed to the customer by the
Defendants and therefore deny the same and demand strict proof thereof.

4, In response to the Plaintiff’s Complaint, the Defendants state that they lack



sufficient information to form a belief as to the tmth or faléity of the Plamntiff’s submittal of
invoices directly to the Defendants or to the Defendants’ third party administrator and therefore
deny the same and demand strict proof thereof.

5. In response to the PIainftiff s Complaint, the Defendants state that they lack
sufficient information to form a belief as to the truth or falsity of the Plaintiff’s receipt of
payment directly from the Defendants consistent with the assignment and therefore deny the
same and demand strict proof thereof.

- 6. In response to the Plaintiff’s Complaint, the Defendants admit only that they péid
the amount dué on the invoices that was specified by the insurance contract and agreed upon
before the Plaintiff began work on the insureds’ vehicles. However, the Defendants deny the
remaining'a]legations that they did not pay the full amount of the Plaintiff’s invoices. -

7. In response to the Plamtiff’s Complaint, the Defendants deny that their insurance
policy obligates them to pay the full amount of the Plaintiff’s invoices.

8. - Im response to the Plaintiff’'s Complaint, the Defendants deny they breached the
terms of the insurance policy.

9. In résl')onse to the Plaintiff’s Complaint, the Defendants deny they are indebted to
ihe Plaintiff in the amount of §7337.07.

FOR A SECOND DEFENSE

10. The Defendant would show upon information and belief, that the Complaint fails
to state facts sufficient to constitute a canse of action pursuant to Rule 12(b)(6) of the South

Carolina Rules of Civil Procedure, and therefore, the Plaintiff’s Complaint should be dismissed

with costs.



This the 11th day of September, 2009, in Columbia, South Carolina.

%TLAND P.A.

Joh¥ M. GM \qulre
4406-B Forest Driv

Post Office Box 6648

Columbia, SC 29260

Tel.: (803) 782-4100; Fax: (803) 782-4140
Attorney for Defendants



STATE OF SOUTH CAROLINA ' IN THE MAGISTRATE’S COURT
COUNTY OF RICHLAND Civil Action No.: 2009CV401101259
Southern Glass & Plastics Company, Inc.,
| Plaintiff,
vs. CERTIFICATE OF SERVICE
USAA Casualty Insurance Company, USAA
General Indemmity Company and USAA

United Services Automobile,

Defendants.

I, the undersigned eminloyee of the law offices of Murphy & Grantland, P.A., Attorneys for
Defendants, do hereby certify that I have served a copy of the foregoing, ANSWER, in connection
with the above-referenced case by mailing a copy of the same by United States Mail, Certified Mail
- Re@ Receipt, postage prepaid, to the following address(es):

Southern Glass & Plastics Company, Inc.
Attn: Alan Epley

1819 Taylor Street
Columbia, SC 29201

Joyce D’@ker, I{é.gal Axsistant—

Columbia, South Carolina
September 14, 2009
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

Southern Glass & Plastics Company, Inc.,

Plaintiff,

VS.

USAA Casualty Insurance Company, USAA

General Indemnity Company and USAA
United Services Automobile,

Defendants.

USAA Casualty Insurance Company, USAA General Indemnity Compan}f"éffci us
United Services Automobile (collectively “USAA’) appeals the Order of the Hom;;r'éflfj}il'f: W-.?i.
‘ JERY-

Womble, Jr, granting Judgment to Southern Glass & Plastics Company, Inc. (“Respondent’

September 17, 2009. USAA has not received written notice of entry of this order. Pursuant to

IN THE COURT OF COMMON PLEAS

Civil Action No.: 2009-CV-40-1101259

NOTICE OF APPEAL AND
GROUNDS FOR APPEAL

o~
<
o1
(=)
[
—_

o
AA
=

”), on

S.C. Code Ann. § 18-7-20 and Rule 74, SCRCP, the groundé for appeal are hereinafter

enumerated.

BACKGROUND

In the course of its automobile glass repair and replacement business, Respondent

performed automobile glass replacement services for 67 insureds of USAA. For each

replacement performed, Respondent received from the insured an assignment of any insurance

proceeds owed to the insured under his or her automobile insurance policy with USAA.

Pursuant to these assignments, Respondent submitted invoices to USAA which purportedly were

not paid in full. Respondent’s complaint contained one singular allegation that USAA breached

the terms of the policy issued by USAA to its insureds by failing to pay the full amount of

11



Respondent’s invoices. On September 16 and 17, 2009, a trial was held before Richland County
Magistrate W.H. Womble, Jr., who, after hearing the testimony and arguments of both parties,

ruled in favor of Respondent. This appeal follows.

STANDARD OF REVIEW
S.C. Code Ann. §§. 18-7-140 and -170 give the Circuit Judge sitting in an appellate
capacity the ability to make a determination in the same manner as Circuit Courts in trials
without a jury and to reverse a judgment for errors of fact even though the Circuit Judge may not

have had the opportunity to observe the demeanor of the witnesses. Vacation Time of Hilton

Head Island, Inc. v. Kiwi Corp., 280 S.C. 232,312 S.E.2d 20 (1984); see also Redfearn v.

Douglass, 35 S.C. 569, 15 S.E. 244 (1892) (holding the Circuit Court on appeal can review errors
of fact in magistrate's court).

GROUNDS FOR APPEAL

1)) THE MAGISTRATE ERRED IN RULING IN FAVOR OF RESPONDENT
WHEN USAA FULLY COMPLIED WITH THE TERMS OF THE
INSURANCE POLICY.

USAA fully complied with the terms of its insurance policy and, therefore, the Magistrate
erred in ruling in favor of Respondent on its claim that USAA breached the policy. Under the
plain and unambiguous terms of the policy, Respondent is not entitled to the full payment of its
invoices by USAA. The policy of insurance issued by USAA to its insureds and relied on by
Respondent pursuant to Respondent’s assignménts states:

LIMIT OF LIABILITY |

B 1.~ Our limit of liability under comprehensive coverage and collision

coverage is the amount necessary to repair the loss based on our estimate
or an estimate that we approve, if submitted by you or a third-party.

Upon request, we will identify at least one facility that is willing and able
to complete the repair for the amount of the estimate.

12



(USAA policy p. 3 of Amendment of Policy Provisions, Defendant’s Trial Exhibit #4) (emphasis

added).

The cardinal rule of contract interpretation is to ascertain and give legal effect to the

parties' intentions as determined by the contract language. United Dominion Realty Trust, Inc. v.

Wal-Mart Stores, Inc., 307 S.C. 102, 413 S.E.2d 866 (Ct. App. 1992). Parties to a contract have

the right to construct their own contract without interference from courts to rewrite or torture the

meaning of the policy to extend coverage. Gambrell v. Travelers Ins. Cos., 280 S.C. 69, 310
S.E.2d 814 (1983). If the contract's language is clear and unambiguous, the language alone

determines the confract's force and effect. Schulmeyer v. State Farm Fire and Cas. Co., 353 S.C.

491, 495, 579 S.E.2d 132, 134 (2003).

The only argument that Respondent made concerning the policy was that the language
was ambiguous. (9/16 Trial Transcript p. 17.) Relying on policy pro.vis'ions that are no longer in
effect, Respondent mistakenly argued at trial that the policy was ambiguous and should be
construed in favor of the insured or, in this éase, the Respondent as the assignee of the insured.
Specifically, Respondenf argued the poAlicy only refers to “repair” and, therefore, is inapplicable
to glass “replacement”. (9/16 Trial Transcript p. 16.) Respondent also argued the policy
required USAA to pay one hqndred percent of his invoices because the policy states that USAA
is bound to pay “the amount necessary to repair or replace the damage without deduction for
depreciation.” (9/16 Trial Transcript p. 52 (citing USAA Policy p. 20 of 26, Defendant’s Trial
Exhibit #4).) |

In response, USA“AA clarified that the provisions relied upon by Respondent had been
replaced in. their entirety by an amendment to the policy which clearly set forth the limit of

liability as “the amount necessary to repair the loss based on our estimate or an estimate that we

13



approve,” and clearly defined repair as “restoring the damaged property to its pre-loss
operational safety, function, and appearance ... includ[ing] the replacement of component parts.”
(9/17 Trial Transcript p. 22.) The policy amendment went into effect December 17, 2005, and
predated all of Respondent’s invoices. (9/17 Trial Transcript p. 64.) The amendment
specifically replaced the provisions relied on by Respondent and purposefully resolved any
ambiguity in the policy. Therefore Respondent’s claim that USAA breached its policy is
completely meritless.

USAA’s policy clearly obligates it to pay the amount necessary to repair the loss based
on a predetermined estimate or an estimate approved of by USAA. The amount paid by USAA
to Respondent reflects the estimated amount approved of by USAA to repair the insureds’
automobile glass. Under the plain terms of the policy, Respondent is entitled to no more than
what USAA has agreed to pay and has no right to further payment. See Couch on Insurance §
170.3 (“Iu the absence of contrary or modifying provisions in a statute, the liability of an insurer
and the extent of the loss under.a policy of automobile liability insuranée must be determined,
measured, and limited by the terms of the contract.”). USAA’s policy is not ambiguous and
Respondent, as the assignee under the insureds’ policies, is bound to the terms of the insurance
policy and is not entitled fo the insurance proceeds claimed in this action.

As a final attempt to attack .USAA’S policy, Respondent argued that USAA never gave an
“estimate” pursuant to the policy terms because the price was given to Respondent by an
individual who was not a licensed acijuster. (9/16 Trial Transcript p. 19.) This argument is also
meritless considering no adjuster is required for glass claims. Adjustment of a claim is neither
required nor necessary whén a windshield is damaged and needs to be replaced. Therefore,

USAA did not breach its policy by not providing a licensed adjuster to give the estimate for the

14



glass claim.

Despite the unambiguous terms of USAA’s policy and the absolute failure of Respondent
to come up with any evidence that USAA breached its policy, the Magistrate essentially found
that the policy did not confrol. Ignoring the entire basis of the lawsuit and failing to respond to
the one and only claim asserted by Respondent, the Magistrate found that Respondent was not
bound to USAA’s pre-approved estimated and ruled that Respondent was entitled not only to its
unpaid balances but also to a percentage of all 67 invoices submitted to USAA. (9/17 Trial
Transcript p. 143.) In finding the Respondent was owed more than $7,500.00, the Magistrate
completely failed to rely on the insurance policy, the terms of which controlled the transactions
between USAA and Respondent _and formed the entire basis of Respondent’s complaint. In
failing to reiy on or even make a§y reference to the contract which controlled the entire case, the
Magistrate clearly erred and his decision should be reversed. |

) THE MAGISTRATE ERRED IN IGNORING CASE LAW AND FAILING TO
FIND THAT PLAINTIFF WAS BOUND BY CONTRACT TO USAA’S
QUOTED PRICE.

Not only is Respondent bound by the clear and unambiguous terms of the policy, but it is
also bound by the unilateral contract it entered into when it performed services on the insureds’
vehicles. The evidence presented at trial showed that Respondent was notified of USAA’s -
quoted price in two ways before the service was performed on the insureds’ vehicles. First,
Respondent, the insured, and USAA’s third-party claims’ administrator, Safelite, all participated
in a phone call in which Safelite obtained the necessary insurance and vehicle information from
the insured before giving Respondent thg pre-approved estimate for the work pursuant to the
terms of the policy. Second, Safelite, on behalf of USAA, faxed a-work order to Respondent

detailing the pre-approved cost of the repair or replacement and specifically stating:

15




“Performance of services constitutes acceptance of the above price and billing instructions.”
{(Work Order, Defendant’s Trial Exhibit #1.)
In support of its argument that Respondent’s performance of the services bound it to

USAA’s price, USAA presented a North Carolina Court of Appeals® opinion with nearly

identical facts. In CIM Insurance Corporation v. Cascade Auto Glass. Inc., 660 S.E.2d 907 (N.C.
App. 2008), an auto glass repair shop like Respondent brought the exact same claim as
Respondent when it alleged that the insurance company had breached its policy by failing to pay
the shop’s invoicés in full. Like the instant case, the insu;ance company in CIM handled glass
claims through its third-party administrator, Safelite Solutions. The insurance company, through
Safelite, communicated the prices it was willing to pay the glass shop for services rendered to its
insureds. As in this case, the prices were communicated via telephone when the initial claims
were made, via work order or confirmation fax after claims were made but before work was
performed, and via eventual pa&ment of invoices at the quoted rate rather than at the glass shop’s
rate. Id. at 910. The work order in CIM stated the exact same language as the work order sent
from USAA via Safelite to Respondent: “Perfomlancé.of services constitutes acceptance of the -
above price ....” Id. at 909. Finally, like Respondent, the glass shop in CIM accepted the stated
price of the insuraﬁce company by peﬁonning the services and cashing the checks it recei.ved
from the insurance company. -

The North Carolina Court of Appeéls afﬁrmed summary judgment for the insurance
company based <,)n its compliance with the terms of its insurance contract, its payment tov the
glass shop in accordance with unilateral contracts the insurance compény entered into with the
glass shop, and the glass shop’s actions in casiling checks sent to it by the insurance company

which constituted an accord and satisfaction of any potential claim the glass shop might assert.

16




Id. Citing the “fundamental concept of contract law that the offeror is the master of his offer,”
the court held that because the glass shop performed the requested repairs or replacements, it
accepted the terms of the insurance company’s offers, forming valid unilateral contracts at the

insurance company’s stated prices. Id. at 910 (citing MacEachem v. Rockwell Int. Corp., 254

S.E.2d 263 (N.C. App. 1979)). In both CIM and the instant case, the offer stated that acceptance
was by performémce. Because Réspondent performed the requested repairs or replacements, it

accepted the terms of USAA’s offers, forming valid unilateral contracts at USAA stated prices.

Id.; see also Small v..Springs Industries, Inc., 292 S.C. 481, 357 S.E.2d 452 (1987) (holding that
performance of a specific act constitutes acceptance of the offer when the offer so provides).
In an attempt to deny that a contract was. ever entered into, Respondent cited the case of

Auto Glass Express, Inc. v. Hanover Ins. Co., 975 A.2d 1266 (Ct. 2009). Unlike the CIM case,

Respondent’s Hanover case presents a completely different set of facts. In Hanover, the
defendant insurance company issued periodic “pricing letters” to the plaintiff glass shops
informing the shops of pricing standards and stating: “Bills that are accurate and are not more
than this pricing structure will be paid promptly as submitted.” Hanover, 975 A.2d at 1269. The
Connecticut court agreed that thé pricing letters conveyed to the shops offers that invited
ac-ceptan_ce- .tl';r-ough performanc.é. .H.owe\'z'e~r, the court disagreed that performance of élass
repairs, without more, constituted acceptance of the terms set forth in the pricing letters. Id. at
1272. The court found that nothing in the language of the pricing letters suggests that mere
performance of glass repairs was sufficient to bind the shops to the defendant’s prices. Instead,
the only exchange .proposed by the defendant was its promise to pay bills timely in exchange for
the submission of bills that do not exceed its proposed pricing structure. Id. at 1273.

Pursuant to the language of the pricing letters in Hanover, the glass shops would only
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enter ﬁnilateral contracts if they submitted invoices that conformed to the defendant’s prices.
See Id. at 1269 (*“Bills that are accurate and are not more than this pricing structure will be paid
promptly as submitted.”). In confrast, the work orders sent to Respondent by USAA stated that
“Performarnce of services constitutes acceptance of the above price.” Th>e Hanover case
interprets completely different language and, therefore, does not apply.

' Despite the unmistakable persuasiveness and applicability of CIM, the Magistrate
~ completely disregarded it and ordered a judgment in direct contradiction of the very holding of
CIM when he ruled that there was no contract between USAA .and Respondent. The Magistrate
failed to base his ruling on any statute or case law, choosing instead to completely misconstrue |
testimony elicited from USAA’s only witness, Amy Palmer - USAA’s Auto Claims Staff
Advisor. During cross-examination of Ms. Palmer, Respondent questioned USAA’s legal
relationship with its third-party administrator for glass claims, Safelite. Ms. Palmer Veriﬁéd that
“USAA contracts with Safelite Solutions to be our third-party administratér for auto glass.”
(9/17 Trial TranscAri’pt p- 127.) She testified that USAA does not enter any such contracts with
glass repair companies .in response to Respondent’s attempt to characterize USAA as engaging in
iliegal practices. (9/17 Trial Transcript p. 128.) The Magistrate then interjected: “Did you just
tell him that y’all do not- entér intn; (;ODtIE;CTS with glass replacement companies ﬁuch as himself?”
(9/17 Trial Transcript p. 129.) In the context of USAA’s contract for the administration of glass
claims with Safelite, Ms. Palmer confirmed that USAA does-not enter such contrécts with glass
shops.

In an apparent complete lack of understanding, the Magistrate toék Ms. Palmer’s

response to mean that there was no contract to perform services for the quoted price between

USAA and Respondent. The Magistrate then did nothing short of twisting Ms. Palmer’s truthful
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response to an unrelated question and using it as the basis of a completely erroneous ruling with
no foundation in statutory or case law. When ruling in favor of Respondent, the Magistrate
stated, “I asked her three times ... Did you ever enter a contract with this company or any other
company other than Safelite and her answer wasno ... . It was never a co-ntract'.” (9/17 Trial
lTrénscript p. 143.) According to Ms. Palmer’s testimony, there was never a contract for
administration of glass claims. However, she never denied the existence of a contract to perform
services at the estimated price. Thus, the Magistrate’s ruling was based on a complete
misapplication of Ms. Palmer’s testimony. The Magisﬁate’s failure to apply CMI and
consequent failure to find a valid and binding contract be@een USAA and Respondent was error
and should be reversed.

HI) THE MAGISTRATE ERRED IN BASING HIS RULING ON IN ADMISSTBLE
AND IRRELEVANT EVIDENCE.

Not only did the Magistrate err in failing to find that USAA did not breach the terms of
its policy and in failing to find the existence of a valid and binding contract between Respondent
and USAA, but he also erred in allowing inadmissible and irrelevant evidence. Under Rule 401,
S.C.R.Evid., “’Relevant evidence’ meaﬁs evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or less probable
than it woﬁld be without the evidence.” By admitting evidence wholly irrelevant to the
allegation of the complaint, the Magisﬁate erred and his decision should be revefsed.

Any evidence that assists in getting.at the truth of the issue is felevant and admissible,

unless because of some legal rule it is incompetent. Toole v. Salter, 249 S.C. 354, 361, 154

S.E.2d 434, 437 (1967). In determining a dispute concerning the relevancy of proffered
evidence, the question to be resolved is as to whether there is a logical or rational connection

between the fact which is sought to be presented and a matter of fact which has been made an
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issue in the case. Id. Relevancy is that quality of evidence which renders it properly applicable
in determining the truth anci falsity of matters in issue between the parties to a suit. All that is
required to render evidence admissible is that the fact shown thereby legally tends to prove, or
make more or less probable, some matter in issut;, and bear directly or indirectly thereon. Ellison
v, Simnions, 238 S.C. 364, 120 S.E.2d 209 (1961).

Although Respondent’s sole allegation was the breach of the policy terms by USAA,
Respondent was permitted to exhaust the majority of his argument and evidence on issues which
had absolutely no “tendency to make the existence of any fact that is of consequence to thg
determination of the action more probaBle or less probable than it would be without the
evidence.” See Rule 401, S.C.R Evid. From the outset, it was abundantly clear that
Respondent’s agenda was wholly unrelated to his underlying complaint. Respondent did not
present any evidence to support his claim that USAA breached the policy. Instead, Respondent
focused aimost entirely on USAA’s legal relationship with its third-party adrpinistrator, Safelite
Solutions. At the beginning of trial, Respondent stated: “We believe that there are set ups, if you
will, sir, that we’re not privileged to that have ncve.r come out in a court of law as to why an |
insurance company would hiré a glass company to take the first notice of loss in glass claims
with all this conflict of interest.” (9/16 Trial Transcn'pt p..13.)' If was apparent from the outset
that Respondent would taice as many libertieg as the Magistrate would allow rin order to air out
theories that may be éertinent in a valid antitrust suit but had absolutely no bearing on the breach
of contract claim at hand.

Despite the fact that alllc;f the Respondent’s invoices in question were from 2007 and
2008, Respondent was allowed to introduce evidence of pricing structures from 2005 and to

argue extensively as to USAA’s prior payment practices and current pricing methods. (9/17
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Trial Transcript pp. 7-8.) Respondent was also allowed to introduce evidence of a 2006 “Safelite
Network Participation Agreement” and to argue ad nanseam about USAA’s legal relationship
with its third-party administrator, Safelite Solutions. (9/17 Trial Transcribt p. 12.) Inan aftempt
to attack USAA’s glass claims process in general as opposed to focusing on the terms of
USAA’s policy, Respondent was permitted ask USAA’s witness, Ms. Palmer, completely
irrelevant questions which were wholly unsupported by any evidence. For example, Respondent
asked about the use of parts from China, about Safelite’s market share in South Carolina, and
about pricing indexes such as National Auto Glass Specifications. (9/17 Trial Transcript p. 86,
89.)

The Magistrate exercised no control over Respondent’s examination of Ms. Palmer and at
one point stated, “[Ms. Palmer] is the queen of safety glass from USAA. He’s goiné fo get to ask
her whatever he wants to about'glass.” (9/17 Trial Transcript pp. 88-89.) The undersigned
objected no less than thirteen times on the basis of relevance and stated, “This has nothing to do
with this case or the 67 invoices ... we’re way afield of what his case his about against USAA.”
(9/17 Trial Transcript pp. 102-103.) Respondent disagreed and stated, “This all has to do [with]
how a third-party competitor of ours is controlling things in the industry and has for many
years.” (9/17 Trial Transcript p. 103.) Respondent apologized to Ms. Palmer and justified
himself by stating “we just wanted a lot of information to come out on here on how this whole
shebang works.” (9/17 Trial Transcript p. 132.)

In J.B. Colt Co. v. Robinson, 135 S.E. 312, 313 (S.C. 1926), the South Carolina Supreme

Court determined that the lower court erred in admitting testimony regarding alleged transactions
between the plaintiff and persons other than the defendant in the case, with reference to the

plaintiff's methods of dealing with such persons regarding the sale of items similar to that sold to
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the defendant, and to statements alleged to have been made to these persons by agents of the
plaintiff during such negotiations. This testimony was inadmissible bgcause there was no
connection or relationship between these transactions and the iransaction alleged to have taken
place between the plaintiff and th;a défendant. Similarly, there was no connection between
testimony and arguments presented by Respondent and the Respondent’s breach of contract
claim. Therefore, the Magistrate erred in allowing the Respondent to go on what the Magistrate
admitted was a “large fishing expedition.” (9/17 Trial Transcript p. 132.) The l;ck of control
exercised by the Magistrate in admitting irrelevant evidence and allowing Respondent to “ask
[Ms. Palmer] whatever he wants to about glass” requires reversal of the case. (9/17 Trial
Transoript pp. 88-89.) °
IV) THE MAGISTRATE VIOLATED THE CODE OF JUDICIAL CONDUCT
AND DEPRIVED USAA OF A FAIR TRIAL WHEN HE CONDUCTED AN
INDEPENDENT INVESTIGATION OF THE FACTS.

Finally, the Magistrate erred in conducting his own investigation of the facts. A judge
must not independently investigate facts in a case and must consider only the evidence presented.
Rule 501, SCACR, Code of Jud. Conduct, Canon 3. Magistrates are bound to the Code of
Judicial Conduct. See Id., Application of the Code of Judicial Conduct (“Anyone, whether or
not a léwyer, who is an officer of the unified judicial system and who performs judicial
functions, including an officer such as a magistrate, master-in-equity or special referee, is a judge
Within the meaning of this Code.) Besides admitting to googling statutes and regulations that
had no bearing onl‘the case, the Magistrate apparently conducted his own investigation into the
internal structure of Safelite and USAA’s felationship with their third-party administrator. (9/17
Trial Transcript pp. 23, 138.) He asked Ms. Palmer who the Chairman of the Board is for

Safelite Auto Glass and when Ms. Palmer did not know the answer, the Magistrate said, “It just
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so happens that I know the answer. I just wanted to know if you did.” (9/17 Trial Transcript p.
138.) By independently investigating facts outside of the evidence presented, the Magistrate
violated the Code of Judicial Conduct and deprived USAA of a fair trial.

CONCLUSION

USAA did not breach the terms of its policy when it paid Respondent’s invoices based on
USAA’s estimate or an estimate it approved. Also, by performing the services and accepting
payment from USAA, Respondent entered into a unilateral contract to perform services at
USAA’s price. Finally, in conducting his own independent investigation, failing to exercise any
control over the trial, and in allowing irrelevant testimony and arguments, the Magistrate
deprived USAA of a fair triai. For these reasons, USAA respectfully requests this Court reverse
the ruling of the Magistrate and find that USAA did not breach the terms of its policy.

Respectfully submitted,
MURPHY & GRANTLAND, P.A.

John M. Grantland, Esquire
Ashley B. Stratton, Esquire

PO Box 6648

Columbia, South Carolina 29260
(803) 782-4100

Attorneys for the Appellant

Columbia, South Carolina
October 15, 2009
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND _ ~ Civil Action No.: 2009CV401101259
Southern Glass & Plastics Company, Inc.,

Plaintiff,

vs. : CERTIFICATE OF SERVICE

USAA Casualty Insurance Company, USAA
General Indemnity Company and USAA
United Services Automobile,

Defendants.

AR

i

| 1306002

ey and

1, the undersigned employee of the law offices of Mmphy & Granﬂand P AO"Attorneys' for
Defendants, do hereby certify that I have served a copy of the foregoing, N@TIC@)F APPEAL
AND GROUNDS FOR APPEAL, in connection with the above-referenced case by gmlmg a copy
of the same by United States Mai}, Certified Mail — Retum Receipt, postage prepaid, to the
following address(es): |
Southern Glass & Plastics Company, Inc.

Atin: Alan Epley
1819 Taylor Street

Columbia, SC 29201 ) Qﬂ %/\N
' X/X(‘A

Joyce ega\I/A’SErstant to
John rantland Esquire

Columbia, South Carolina
October 15, 2009
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STATE OF SOUTH CAROLINA ‘ IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND _ Civil Action No.: 2009-CP-40-07413
Southemn Glass & Plastics Company, Inc.,
Plaintiff,
vs. ‘ DEFENDANTS’ MOTION TQ
RECONSIDER> =
oF o
USAA Casualty Insurance Company, USAA 9z "l"
General Indemnity Company and USAA ;"_’ —_
United Services Automobile, :_}T'“: -
= =
e
Defendants. P Y
= w
o @
LS

TO: ROBERT L. JACKSON, ATTORNEY FOR THE PLAINTIFF AND TO THE
ABOVE-NAMED PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the undersigned, as attorneys for the
Defendants, USAA Casualty Insurance Company, USAA General Indemnity Compahy and
USAA United Services Automobile, will move before the presiding judge of the Richland
County Court of Common Pleas at the Richland County Courthouse at 10:00 a.m. on the tenth
(10th) day after service hereof, or as soon thereafter as counsel may conveniently be heard, for'a
reconsideration of the order affirming the judgment of the Magistrate for Plaintiff. This order
was filed Ju-ne 14, 2011, and received by counsel for Defendants June 20, 2011. This motion is
based on the absence of any analysis or basis for the éﬁirming of the judgment when (1) USAA
fully complied with the terms of the insurance policy; (2) there was a binding unilateral contract
between Plaintiff and USAA; (3) the judgment of the Magistrate was based on inadmissible and
irrelevant evidence; and (4) the Magistrate violated the Code of Judicial Conduct and deprived
USAA of a fair trial.

The motion is supported by the pleadings and the Grounds for Appeal already filed with
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the Court.

Columbia, South Carolina
July 1, 2011

Respectfuily submitted,

MURPHY & GRANTLAND, P.A.

Tohn ™. Grantland, @squire
Ashley B. Stratton, Esquire

PO Box 6648

Columbia, South Carolina 29260
(803) 782-4100

Attorneys for the Defendants
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND Civil Action No.: 2009-CP-40-07413

Southern Glass & Plastics Company, Inc.,
Plaintiff,
vs. CERTIFICATE OF %RV@E
USAA Caéualty Insurance Company, USAA OF = -
General Indemnity Company and USAA :;; r[_ "
United Services Automobile, ] ees L
; = ~ i
O =
Defendants. : DS
=W
= oo

I, the undersigned employee of the law offices of Murphy & Grantland, P.K‘, Attorneys for

Defendants, do hereby certify that I have served a copy of the foregoing, Motion to Reconsider, in

connection with the above-referenced case by mailing a copy of the same by United States Mail,
postage prepaid, to the following address(es):

Robert L. Jackson, Esquire
Jackson & Jackson

P.0O. Box 7065

1415 Richland Street
Columbia, SC 29202

Columbia, South Carolina
July 1, 2011
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STATE OF SOUTH CARCLINA )
(

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

Southern Glass and

Plastics Company, Inc., TRANSCRIPT OF RECORD

2009-CP-40-7413

)

)

)

Plaintiff, )

)

-VsS- )
)

USAA Casualty Insurance
Company, ) v
) March 11, 2011
Defendant. ) Columbia, South Caroclina

BEFORE:

HONORABLE G. THOMAS COOPER, JR., JUDGE

APPEARANTCES:

ROBERT I.. JACKSON, ESOQ.
Attorney for the Plaintiff

ASHLEY B. STRATTON, ESQ.
Attorney for the Defendant

Maigaret A. Woods
Circuit Court Reporter
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THE COURT: Southern Glasé and Plastics vs. USAA
Casualty. Yes, ma'am, you are?

MS. STRATTON: 1I'm Ashley Stratton on behalf of USAA.

THE COURT: Alright, thank you. Have a seat, I know who
you are, Mr. Jackson. 1 said.-I know who you are.

MR. JACKSON: Yes, sir. Thank you.

fHE COURT: You don't need to identify youréelf for the
record. |

MR. JACKSON: Okay, sir.

THE COURT: Your appeal?

MS. STRATTON: Yes, Your Honor. This is an appeal from a
trial before Judge Womble in 2009 and I think you'ré probably
aware of what the factual situation is. Um, ---

THE COURT: Not in this case.

MS. STRATTON: ©Not in this case. There ~- there's a
similar fact pattern here, the same -- a similar complaint has
been brought against numerous insurance companies by Southern
Glass and Plastics. This is probably one of the first cases
fhat gét litigated and the claim is they did work for the
insureds, they got an assignment, submitted invoices to the
insurer and those invoices weren't paid in full so the claim
is they were underpaid. The trial in magistrate's court was a
2-day trial, the verdict was for the plainfiff. Judge Womble
said he wanted to award 'em over $9,000 but limited it to 7500

plus cost.
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" The the basis of this case is really centered on two
contracts; the first one is the actual insurance policy
because Southern Glass and Plastics had an assignment, they of

course stepped into the shoes of the insured and their bound

by the terms of the insurance policy. That policy says in

regards to glass claims that, The limit'pf liability is the
amount necessary to repair the loss based on our estimate or
an estimate we approve. ’

THE COURT: Alright, so -- I'm trying to find ocut what's
in this file.

MS. STRATTON: Okay.

THE COURT: Says your notice of grounds for appeal,
there's a transcript, 2—day.transcript.

MS‘.. STRATTON: Right.

THE COURT:  Looks like evidentiary Exhibit 1, Exhibit 2,
Exhibit 3, Exhibit 4, EXhibit 5 some sort of recording.

MS. STRATTON: Right, which is transcribed there. That
is a phone con&ersation that occurred between Southern Glass's
customer, an employeé for their company, and the third party
administrator for the insufer whenever the glass claim Qas
initially filed.

THE COURT: Alright. I don't -- where is the ruling of
the magistrate?

MS. STRATTON: When we submitted the notice of appeal, I
believe that we had not gotten a a form ruling on that but we

3
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were worried about our time expiring so we wanted to go ahead
and appeal and I have the the judgment right here.

THE COURT: 1It's not a part of this‘file.

MS. STRATTON: I éan -— would you like a copy of it?

MR. JACKSON: 1I've not seen it yet either; Judge.

MS. STRATTON: 1It's -- let's see, we received it on
November 2nd and I believe we had filed our notice of appeal
before that-out‘of caution of the time runnin' out.

(Whereupon, plaintifif's counsel examined the document.)

THE COURT: Well that's fine. I just need a -- I need
sbme sort of a record from the magistrate as ---

MS. STRATTON: Okay.

THE COURT: --- to what he did and why he did it.

MR. JACKSON: Judge, this is a a statement of of the
amount that he awarded to the plaintiff but this -- it doesn't
qualify as a return.

(Whereupon, counsel handed the document to the Court.)

THE COURT: Well all I can do is ask him. I mean, this
is maybe all he did; I don't know.

MS. STRATTON; Your Honor, that's all we feceiyed,

THE COURT: Okay.

MR. JACKSON: My client never received it.

THE COURT: Alright, well we.got the same problem in the
last case. I don't have any -- this was a bench trial or a

jury trial?
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MS. STRATTON: A bench trial and and as you can see we
also .enclosed the transcript of the whole trial.

THE COURT: You -~ did the magistrate do it or you did
that?

M3. STRATTON: We submitted the transcript. We had our
own court reporter there and ---

THE COURT: You got a copy of the transcript?

MR. JACKSON: "I I believe they did send a copy of the
transcript yes, sir, but there's a lot of, a lot of testimony
in there that really doesn‘t relate to the issue of ghether or
noﬁ USAA owns —-- owes Southern Glass any money but without the
magistrate's return we don't know the basis fdr his deciéion.

THE COURT: Well —--

MR. JACKSON: --- and without knowipg that I can't argue
one way or the other that the appellants have set forth their
notice of appeal and the grounds therefore but I don't know
whether that comports with what Judge Womble was looking
at ---

THE COURT: Why don't I just ask him. ' I'11 ask him.

MR. JACKSON: Okay. |

MS. STRATTON: Well then, Your Honor, I would argue I
mean, we have a judgment and we both have copies of the
transcript and it's completely clear in the trans;ript.but he
based his judgment on it ---

THE COURT: ©Qh, there is?
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MS. STRATTON: Attorney ---

THE COURT: 1I didn't, ---

MS. STRATTON: --- Jackson ---

THE COURT: --- I didn't ---

MS. STRATTON: --- was -—-

THE COURT: Whét what -- I just looked, I didn't see.
MS. STRATTON: 1It's at the end ofvday two and I -- let's

see, I can tell yoﬁ what page it's on and and this
situation ---

THE COURT: That's what I was looking for.

MS. STRATTON: Mr. Jackson actually was not there,
obviously he wasn't involved in the magistrate trial, and
Mr. Eppley who is sitting with him might know better.
Actually, let's see —--

THE COURT: This is a pro se ——-

MS. STRATTON: Yes, --—-

THE COURT: —-—-- trial?

MS. STRATTON: --- it was, yes. We have it cited in our
notice of appeal as well, look and see, see Page 143.

THE COURT: 1I'm reading it.

MS. STRATTON: Okay.

THE COURT: It just says, "I'm awarding the defense
becéuse there never was an acceptance of their offer and they
agreed that there never was, there was never a contract; you
sent me an authorization to do the repair, never was a dispute

6
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with éafelite, didn't say do the repair and then faxed over an
offer and they didn't accept it; it's not a contract but it
was an offer in acceptance, both of you agree that didn't
happen; you said it didn't happen, she said it didn't happen,
was no contract, for that reason I'm ruling in favor of the
defendant on this claim." I juSt read the, I just réad 144 he
said he'waé realing -- ruling for the defendant.

MS. STRATTON: Yes, he ---

THE COURT: Then he said, Oh, I'm sorry, I'm ruling for
the plaintiff.

MS. STRATTON: Right. That is his ruling though. He he
found there wasn't a contract and that's what he based his
ruling on.

THE COURT: I guess -- I don't know that Judge Wbmble
would have. anything different to say than that Mr. Jackson.

Mﬁ. JACKSON: He probly wouldn't, Judge, but given that
as his return our position is that the judgment should be
upheld based on Judge Womble's reasoning. There was never a
contract between Southern Glass and Plastiés and and USARA to
make repairs for any amount. They toock an assignment from
thelr -- the insured, did the repairs, sent the bill to USAA
and it wasn't paid in full.

THE COURT: Okay. Well, because I've ﬁad to listen to

you most of this week I think I understand the issues in this

case.
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MR. JACKSON: Thank you, sir.

MS. STRATTON: B2And, respectfully, that that is -- T know
that the unilateral contract issue has been argued in a lot of
these cases and you heard that earlier. We have, vou know,
another contract here based on the actual terms of the policy

that we're relying on as well and I would like to address

that.

THE COURT: Go ahead. 1Is it part of your ---

MS. STRATTON: It is, it is part of the notice of
appeal ---

THE COURT: Notice.

MS. STRATTON: --- grounds, the policy is also attached
to that. Your Honor, the actual provision that determines
what USAA is gonna pay this is not determining what the shop
can charge, USAA doesn't dictate what they can charge, they
can charge the customer anything, but the insurance is only
gonna cover what USAA approves and that's what the term says,
The amount necessary to repair the loss based on our estimate
or an estimate that we approve. BAnd, Your Honor, we would —-
we argue that that term was not violated in this case, it's
not an ambiguous term. USAA abided by the policy and the
plaintiff's claim that the policy was breached this doesn't
hold up when‘you read this policy.

THE COURT: Okay.

MS. STRATTON: ’And, you know, the other basis is

8
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unilateral contract, you know all about that and the North
Carolina case that ruled on that so unless you wanna get into
that, we we don't have to.

THE COURT: Now what about it this -- well, Mr. Jacksbn,
you have their return, I mean, their notice of appeal?

MR. JACKSON: Yes, In response tQ that, Your Honor, ---

THE COURT: Well ---

MR. JACKSON: --- USAA -—-

THE COURT: =--- the -— wait a minute. I was gonna ask
about the distract about this independent investigation you
charge that he did.

MS. STRATTON: Yes, Your Honor. You know that if you
read through‘thevwhole transcript it was, as coach Ray Tanner
said, there were a lot of shenanigans it seemed like that went
on in this trial. Mainly, you kqow,.Judge Womble is up there
Googling on his computer learning about Safelite, the third
party admiﬁistrator for USAA, during the trial asking the
witness, -you know, Do do you know who the chairman of the
board is for the company, I do, and he had just, you know,
been up ﬁhere éearching on his computer. He also was
specifically citing different rules and statutes he was
looking up that he thought might apply to glass claims wh
-—-which weren't an issue at all in the case and over quite a
few objections just continued to do things of that nature. .

THE COQURT: Alright. Mr. Jackson.

9
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MR. JACKSON: Judge, she's arguing the lanéuage in this
contract as to the amount necessary to repair the loss based
on our estimate or an estimate that we approved. USAA ever
provided Southern Glass and Plastics an estimate one way or
the other. What they did was they 'had their third party
administrator, Safelite, call up and say, This is what we're
gonna pay you, we don't care what it costs to repair, this is
what we're gonna pay you. Based on that they're alleging that
they created a unilateral contract. We have denied that on
more than one occasion with other insurance companies, we
denied it as to USAA and we will continue to deny it. They're
trying to interject themselves into a relationship between the
glass .shop and the insured. The insured wénts their
automobile repaired, the glass shop was in the business of
repairing glass and replacing glass and that's where the
contract is and it’é not with Safelite; they take an
assignment of the proceeds of the insurance policy. The
insurance companies most of 'em are paying the the amount
submitted on the invoice, there's a couple: USAA, Kemper, are
trying to to to create a factual situation in the State of
South Carolina where they can continue to dictate the glass
companies and Judge Womble rightfully acknowledged that there
was no contract between the glass shop, Southern Glass, and
USAA other than from the, from the insurance policy that said
we will pay to have your car repai;ed bﬁt then they don't

10
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provide an estimate. What's the insured supposed to do?
What's the glass shop supposed to do? And I know this is is

not involving this case but if you recall on Monday when we

" were -- Mr. Powell was arguing the. business about arbitration,

well his company's never offered arbitration in those cases
either. You got the same thing here: USAA never offered an
estimate.

THE COURT: Alright.

MR. JACKSON? We think that the judgment should stand.

THE CCURT: Alright, I'll take a look at it.

MR. JACKSON: . Okay, sir. Thank you.

THE COURT: Thank you very much.

11
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CERTIFICATE OF REPORTER

I, Margaret A. Woods, Court Reporter in and for the State
of South Caroclina at Large, hereby certify that I reported the
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5 7
1 The Court: Good morning. 1. because our policy does not require -- the
2 Mr. Epley: Good morning, Your Honor. My 2 evidence will be that our policy does not
3 name is Alan Epley. 3 require that inveices be paid in full. The
£ 4 Mr. Grantland: Your Honor, I’m John 4 policy requires that USAA pays invoices that
(-1 5. Grantland. I represent USAR. 5 they approve. 1If an invoice is submitted by
) The Court: All right. Southern Glass 6 a third party, USAA will pay what they
T and Plastics? 7 approve. That’s the policy. I have a copy
8 Mr. Epley: Yes, sir. 8 of the policy, if you’d like to see it. But
9 The Court: What’s your complaint? el that is the -- that’s the issuve. Did USAA
10 Mr. Epley: Our complaint is listed in 10° violate their poliéy by not paying a hundred
11 the answer from Grantland. In the course of 11 percent of Southern Glass’s invoices. Your
12 automobile replacement business, we have 12 Honor, in the evidence you’1ll hear how our
13 performed automobile glass replacement for 67 13 glass claims process works. If a USAA
14 insureds of USAA. For each replacement 14 insured wants to make —- wants te go to
15 pexformed, plaintiff received the —- from the 15 Southern Glass and have Southern Glass repair
16 insured an assignment of all insurance 16  their work -- have Southern Glass repair
17 proceeds owed to the insured under his or her |17 their glass, that’s fine. Southern Glass
18 automobile policy with USAA. Pursuant to 18 will talk to the insured and find out who
19 these assignments, we have submitted to ~- 19 they have insurance with. If it’s USAA,
20 the invoices to USAA and they were not paid 20 Southern Glass will call USAA. Safelite
21 in full. Wa claim that USAA, by the contract 21 Solutions marages all glass claims for USARA.
22 that they have with the insured, owes this 22 When Southern Glass calls USAR, they are
23  amount -- owes this money and we would like 23 referred to Safelite who manages the program
24  to present our case.fdr that, sir. 24 for USAA. Safelite takes down the
25 Mr. Grantland: Thank you, Your Honor. 25 information from the insured about the car
6 8
( 1l May it please the court? Your Homor, I'm 1 and about the policy and about what happened.
. - 2  John Grantland. I represent USAA. This is 2 Then they ask Southern Glass if they will
3 Amy Palmer. Amy is the glass -- a glass 3 accept USAA prices. The price ~- again, the
4 claims advisor with USAA fromvtheir home 4 policy says USAA will pay what they approve
i 5 office in San Antonioc, Texas. She flew here 5 for glass claims. If Southern Glass says
% ) 6 today -- she flew from Texas to be here for 6, they’ll pay -- they’ll accept USAA’'s prices,
i 7 this trial, Your Honor, so that court will 7 then the phone call is ended and the Southern
é 8 know firsthand what USAA’s policy is what 8 Glass -—- )
3 9 their glass claims procedure -- how their 9 The Court: Let me stop you.
10 glass claims procedure works. That’s who we 10 Mr. Grantland: Yes, sirc. )
11 are. Why are we here? We’re here because 11 The Court: Is that éctual dollar amount
12 Mr. Epley did work on 67 cars whose owners 12 talked at that time or just --
13 are insured through USAA. He did glass work 13 Mr. Grantland: Yes, sir. Yes, sir. The
14 on those cars. He submitted invoices to Usaa |14 price is discussed over the phone.
15 for the amount of the glass xrepair work. 15 The Court: Okay.
16 USAA paid those invoices, but they did not 16 Mr. Grantland: Then a work order is
17 pay the inveoices in fuwil. Mr. Epley -- 17 submitted. Ffom that phone call a work order
18 rather than pursue the balance from the 13 is submitted that says the maximum amount
19 customer, Mr. Epley took an assignment from 19 that USAA has approved. For every 67 ..
20 the customers so that he could sue the 20 inveiced -- every 67 customers that he claims
21 customer -- so that he could sue USAA 21 he has an assignment from, there was a work
22 directly and he has élleged that US2A has 22 order generated from Safelite to Southern
23 breached their policy to their customer by 23 Glass laying out this is the maximum amount
L 24 not paying his invoices in full. Your Honor, 24 USAA will pay. And it also says performance
) uzs we don’t believe his allegations are true 25 of the work constitutes acceptance of the
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We have read the facts of the

9 1ﬂ
1 price. Southern Glass performed the work. 1 complaint and Mr. Grantland has explained his
2 They submitted an invoice to Safelite and 2 position pretty clearly. W%e want you to know
3 USBA. sSafelite and USAA paid that maximum 3 that the -- we feel in many different ways
4 amount that they approved. Mr. Epley, rather 4 that the arsa that Mr. Grantland is referring
4 5 than go to the customer and say -~ and this S to, the limit of liability under
6 ranges, Your Honor. He has 67 invoices. 6 comprehensive and collision coverage, is the
7 They range from being $20 difference between 7 amount necessary to repair while based on our
8 the maximum approved price and his invoice to 8 estimate or an estimate we approve. First of
9 be a hundred and $150 or $200 difference. - 9 all, sir, we don’t have an-estimate. There's
10 But they range in price between what USaa 10 somebody on the other end of the line to talk
11 approved and what Southern Glass’s invoiée 11 fto the policyholder that works for a
12 was. But the invoice was submitted. 12 competing glass compaﬁy, Safelite Glass
13 Safelite paid on behalf of USAA the maximum 13 . Company, who has businesses just right down
14 amount that USAA approved. Southern Glass 14 the street here, presently on Elmwood and
15 cashed the check. Then, rather than ask the 15 Bull Street, and they’re a international far-
15 customer for the difference in price, they 16 known company. They also administrate all
17 took an assignment so that he could file a 17 the glass claims for this insurance company.
18 claim against USAA. 2and his assignment by 18 So the insured, when he has a glass claim,
19 its terms say —- his assignment is based on i9 actually speaks to our competitor, and a lot
20 the terms of the policy. And the policy, 20 of fireworks happen at that time with the
21 Your Honor; says very clearly that USAA will 21 third party obviously trying to dissuade the
22 pay for all repairs to glass either based on 22 consumer from going to our place of business.
23 their estimate or an estimate that they 23 Mz. Grantland: Objection, Your Honor.
24 approve if submitted by a thixd party. 1In 24 There is -- I mean,.he is mischaracterizing
25 this case, there will be no evidence that 25 the facts and I’d ask him just to stick to
10 12
1 US2A didn’t do just that. They paid what 1  the facts and not —- .
2 they approved, only what they approved. They 2 Mr. Epley: These are the facts. K This is
3 . didn’t pay a hundred pexcent of his invoice. 3 what happens. This is exactly what happens.
4 They’re not required to under the policy. 4 The Court: I‘11 hear it. Go ahead.
5 Amy will answer any questions you have about 5 Mr. Epley: This is exactly what happens.
6 the policy. She came here from the home 6 They give a number of different reasons to
7 office. 7. the insured; you may have to pay out-oi-
8 Mr. Epley: I’d like to present the case, 8 pocket, you may have to pay your deductible.
9 sir. 9 Now, we’ve heard that twice this week. There
10 The Court: Yes, sir. 10 is no -- there are no deductibles by law in
11 Mr. Epley: Okay. To begin with, we are 11  the State of South Carolina. Aanything to
12 -~ have been in business for 20 years. We 12 dissuade the consumer from their legal right
13 enjoy a very good reputation in this area. i3 of choice.
14 I’ve been in this business in this area for 14 The Court: Now that I let you tell me
15 34 years. Consumers that come to us pay us 15 about that, tell me why they're the one.
16 with their iasurance proceeds which we have 16 What makes them the golden child?
17 an assignment for. The buyer, by law in this |17 Mr. Epley: Not for us they’re not the
18 state, is the consumer. Thes consumer is 18 golden child.
19 allowed to go wherever they want to go to. I _|19 The Court: No. I mean, for the
20 don’t think counsel would object to that. 20 insurance company. Why do they want this one
21 Insured is this payer in this case. And the 21 company? )
22 proceeds on the cléim are -- belong to the 22 Mr. Epley: That’s a good question, and
23 policyholder, the insured. So thé issue 23 I'd like to ask Ms. Palmer.
24 there is the amount that is payable under 24 The Court: I mean, do they buy that --
this policy. 25 do they buy that privilege? Do they bid on
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13 15
1 it or —-- 1 ago in the South Carolina Senate in front of
2 Mr. Epley: We believe that there are set | 2 the Banking and TInsurance Committee that
3 upd, if you will, sir, that we’re not 3 there are appioximately 200 glass companies
4 privileged to that have never coﬁe out in a 4 in the State of South Carolina, of which 100
C 5 court of law as to why an insurance company 5 are on the preferred provider list. The
6 would hire a. glass company to take the first 6 preferred provider list is run by the glass
7 notice of loss in glass claims with all this 7 company, $0 the centracts they have with
8 conflict of interest. And —— ) 8 other glass companies to fix the price are
9 The Court: Let me go back a little bit 9 between two different competitors in the same
10 furthexr. Your contention is that the policy 10 area. So Séfelite says if you’ll meef these
11 says they can choose any glass company that i1 conditions, including this price, they will
12 they want; is that right? You agree with 12 allow you on a preferred provider list. We
13 that? ’ 13 choose not to do that. We think it is wrong
14 Mr. Grantland: Your Henoxr, I don't 14 inherently to discuss price with your
15 dispute that an insured can choose whatever 15 competitor, first of all. 8o USAa, and'some
i6 glass company they want to —- but the policy 16 other companies, have hired this glass
17 says that USAA will pay the claims based on 17 ~company to do this. The damage to our —-- I
18 either their estimate or an estimate that 18 don'’t want to get off track here, but the
18  they approve if submitted by a third party. 18 damage to our business has been what we call
20 Mr. Epley: We counter that, sir, that 20 steering or stolen jobs, which is in the
21 there -- 21 thousands over the years. This stazted
22 The Court: Wait a minute.” Hold on. 22 happening about ten or 12 years ago when fine
23 Mr. Grantland: And I can -- 23 companies like USAA started hiring third-
24 The Court: They can chcse any company 24 party administrators that have a conflict of
25 they want, but the insurance company can pay 25 interest. This conflict of interest is also
14 16
1 what they want? Is that what you’re saying? 1 -
2 Mr. Grantland: Yes, sir. The policy is 2 Mr. Grantland: Your Honor, --
3 Jjust like health insurance. 3 Mr. Epley: —— to the fact where they pay
& The Court: How can you chose what they 4 the bill, they take the claims, they discuss
5 want if they get to chose the price? 5 the particulars with the insured, they tell
6 Mr. Grantland: Well, they can chose what 6 the insured different things to dissuade
7 they want and if -- and in many cases, Your 7 them. They -- scmetimes -- we’ve had people
8 Honor, as Amy can tell you, there are plenty 8 at cur place of business in tears over this.
9 of USAR approved shops throughout the S We have a witness that we’ll call in a minute
10 country. And —— 10 and how he was handled and what happened on
11 The Court: How about throughout the 11 how he was paid and how he was reimbursed,
12 metropolitan Columbia area? 12 which is directly opposite of what Mr.
13 Mr. Grantland: Yes, sir. Yes, sir. 13 Grantland’s explaining to you. We also would
14 Absolutely. 14 like for you to understand, sir, that in the
15 The Court: So there’s more than one hefs |[15 glass industry -— and USAA, like all
16 talking about? 16 insurance companies, are well aware -- there
17 Mr. Grantland: Absolutely. 17  are replacements and there are repairs.
18 The Court: Safelite’s the only one or 18 Repairs are little chips in windshields that
19  not? . - . 19 are approximately 20 percent of the business,
20 Mr. Grantland: Safelite is not the only 20 and it is very much different. Repair and
21 cone. 21 replacerent are two different procedures, and
22 The Court: 211 right. Go ahead. 22 that’s mentioned many times in the policy.
23 Mr. Epley: T object to that, sir. 23 The -- what Mr. Grantland is relying on says
?4 The Court: Go ahead. 24 only repairs. The 67 claims that we have aré
25 Mr. Epley: Safelite testified two years 25 replacements. They’re not repairs.

That'’s
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1 ambiguous. We'll be glad to show you a case 1 witnesses will tell you, has received a
2 -— I need to slow down -— of Garrett versus 2 reimbursement in monies to compensate himself
3 Pilot Life, which our counsel tells us is the 3 for the amount he paid us, which is our rates
{.' z: b?nchmark case in tk'r_-s_ .And I'1ll be glad to 4 th‘at we charge. So we believe there are
4 S give you a copy of it, sir. But Mz, 5 several -- not only was there no estimate, as
6 Grantland, I believe, is right. When there 6 it says. The only price given was by
7 is no ambiguity, then the contracts cannot be 7 somebody that was hired by the insurance
8 interfered by the courts. But it also says, 8 company that is not an adjustor. You have to
9 that he has left out -- it’s a well-settled 9 be licensed in South Carolina to be an
10 rule that the texms of the insurance policy 10 adjustor. Did not look at the claim. And
11 nust be construed most liberally in favor of 11 every other property claim that you have --
12 the insured, and where the words of a policy 12 if you have damage to your house or if you
13 are ambiguous or where there are capable of 13 get in a wreck, adjustors come out and look
14 two reasonable interpretations, that 14 at it. So there was no estimate in this
15 construction will be adopted which is most 15 case. Plus all the ambiguous language that
16 favorable to the insured. WMr. Grantland and 16 this area that Mr. Grantland is relying on.
17 Ms. Stratton would have you -- would have 17 If it pleases you, sir, I'd like to call a
18- these insureds pay us more out of their i8 witnéss, Mr. Ryan Brown.
13 pocket. This is a pretty involved procedure. 19 Mr. Grantland: Your Honor, I’d like to
20 We want you to understand that there is no 20 ask Mr. Epley questions.
21 mention of replacement in this pazticular 23 The Court: Okay.
22 area. Webster designs -- Webster describes 22 Mr. Epley: If that’s so, I'd certainly
23 repair as a mend. We didn’t mend anything. 23 like to ask Ms. Palmer some gquestions.
24 We completely replaced every door glass, 24 Mr. Grantland: You will, Mr. Epley.
25 every back glass and every windshield on the 25 The Court: You’ll get an opportunity to -
18 20
( 1 complaint. We did net —- so we believe 1 do that after you testify. Go ahead.
) 2 that’s ambiguous. We also believe that the 2 Mr. Grantland: Your Honor, does he nead
3 insurance company are very intelligent 3 -
4 people, and thers are about six places in the 4 The Court: Do it right there where hes
5 Dbody of the policy itself where it defines 3 is. A1l this is videotaped and this is the
6 repair and replace and Ithere’s in all in 6 only place they’ll} get-a good shot.
1 bold. If you have a copy of the policy, sir, 7 Cross-examination
8 or I‘1l1 read it to you, page 18 of 26, in 8 By Mr. Grantland: )
9 paxt, says the loss does not include 3 0 Mr, Epley, I have some -- you can sit or stand if
10 diminishment in value that remains after the 10 you want. I have some questions for you.
11 damaged or stolen property or parts thexeof 11 The Court: Just one minute before we go.
12 have been repaired or replaced. In bold. 12 Folks, the rest of you that are here, if you
13 Paragraph E in bold; repair or replace means 13 want to say and listen to this case, that's
14 restoring the damaged property or parts 14 fine. If not, I can tell you right now --
i5 thereof to their pre-accident operational 15 I'm pretty good at this. We're not going to
16 safety, function and appearance. Page 20 of ig hear anymore cases vuntil about two ofclock.
17 26 in the body of the policy; the deductible iy If you want to leave and come back at two
18 will be waived for loss -- for loss to glass 18 ofclock, feel free to do so. I will not call
i3 that can be repaired rather than. replaced. 13 another case until two._ This looks like it's
20 Full safety glass. Deductible not -- does 20 going to go on for an hour or so at least.
21 not apply in the cost of repairing or 21 It’s 12 o’clock now and at some point we’ve
22 replacing damaged glass -- damaged automobile |22 got to have some lunch for my staff. And
23 safety glass. It also says on page 21 of 26, |23 along those same lines, let's take a five
2 we may pay for loss in money or repair or 24 minute bathroom break.
replace. So the consumer, as one of our 25 (Off the record from 12:00 p.m. to 12:19
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21 23
1 p.m.) 1 Safelite to Southern Glasgs?
2 Mr. Epley: Your Honor, I’d like to 2 I agree that I received a amoumt that someone said
3 clarify a couplé things before Mr. Grantland 3 they wanted to pay.
: 4 continues. He stated a couple things that -- 4 I’/11 get to that. 1I711 ask you some more
.. 5 The Court: Waii a minute. He’s got éome 5 guestions about work orders in a second. Let me
6 questions he can ask you first. 6 ask you about how the glass repair process works.
7 ‘Mr. Epley: Yes, sir. 7 When a customer came to your shop, I assume you
8 The Court: And youw can rebut those 8 figured out first théy had insurance? That’s one
9 later, but right ﬁow he’s got the right te 9 of the questions you would ask?
10 cross—examine you. 10 How would they like to pay for it.
11 Mr. Grantland: Thank you, Your Honor. 11 Right. And you're very aware that Safelite
12 Where would you like me to stand? 12 manages USRA’s glass claim program?
13 The Court: Right there is fine. 13 I'm not happy about it, but I'm aware of it.
14 Mr. Grantland: Okay. Thank you, Your 14 And Safelite does glass installation. You
15 Honor. 15 consider them a competitor?
16 Mr. Epley: Would you like me to stand? 16 Absolutely.
17 The Court: Just consider wefre at home 17 And in the case of USAA, your customer, Safelite
18 in the den. 18 and someone from -- your customer, Safelite and
19’ Cross—examination continues 19 someone from Southern Glass would speak on the
20 By Mr. Grantland: 20 phone before work was done; is that correct?
21 o] Mr. Epley, I have some guestions for you. First, 21 In most cases, yes, sir, '
22 Southern Glass has bezen zpproved —— has been a 22 Okay. And the price of glass work is discussed
23 preferred glass vendor for USAA in the past, have 23 over the phone?
24 they not? 24 A price of the glass work is discussed by a person
25 A That's correct, sir. 25 that’s not an adjustor that works for a
22 24
( 1 Q And you’re very familiar'with how glass companies 1 competitive glass company.
2 like your company work with insurance companies? 2 The price is discussed between Safelite and
3 A They’re all different, 3 Southern Glass; is it not?
4 But youfve had a lot of experience dealing with 4 They say what price they want to pay. It’s not
E] insurance companies? ’ 5 agreed to. '
6 A A lot. 6 But on these phone calls, Southern Glass is asked
7 Q And let me ask you about the basis of this 7 if they accept USAA’s pricing; is that correct?
8 lawsuif. In this lawsuit you claim you did glass 8 That is —~ in most cases, they do ask. Sometimes
3 " work for 67 USARA insurads ard you did not get paid 9 they do, but sometimes they don't.
10 in full for your work. 10 And in any of these invoices that you’re claiming
117 a That!s correct. 11 you were sherted, did Southern Glass agree to
i2 You have all 67 invoices? 12 USAAR's prices?
i3 I believe I do, yes, sir. I've also given them to 13 Not to my knowledge.
14 you. 14 How about the Zwart invoice? Is Zwart one of your
15 Q Yes, sir. You have all 67 ‘assignments from the 15 invoices? I'll represent to you that it is.
16 customer to you? 16 I think I saw that one, sir. Do you have the date
17 A We do. 17 off it?
18 v] Did you keep all 67 work orders that were iB I can get the date.’ I have it listed
19 subnitted from Safelite to Southern Glass? 13 alphabetically. o L
20 A I believe they're on file in my office, but I 20 Ms. Palmer: I’11 get it real quick, John.
21 don’t know if they're bere or not. 21 I will add to that, sir, that on occasion we may
2? Q Those work orders are like an sstimate, are they 22 agree to a price., On occﬁsion.
23 not, Mr. Epley? 23 Ms. Palmer: May 7, 2008.
24 A I don't agree, sir. 24 May 7th?
ILZS Q But you admit that you received work orders from 25

Mc. Epley, I'1ll represent to you that you
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1 submitted an invoice for Zwart. 1 think would be pertinent for the court to hezr.
2 A 111 take your word for if, sir. 2 We can either hear therm now or we can wait.
3 0 And you claim you were shorted $116 on that job. 3 The Court: Let’s hear them in your case.
4 A Okay. Go zhead. 4 HMr. Grantland: Okay. W#e’l) hear them in
5 Q Now, do you have a Tony at Southern Glass? 5 my case.
& A A Tony? 6 o] In phone calls where Southern Glass does not
7 Q Yes. 7 accept USAA’'s prices —- that’s what you say is --
8 A No. 8 is what you --
£ Q Okay. Are you sure you’ve never had -- you don’t g 2 That is our policy.
10 have a Tony employed by Southern Glass, aot inm 10 Your employees ~- that’s your policy.
11 2008, at the time of this -- at the time of the 11 Is it possible, sir, that on occasion somebody
12 Zwart claim? 12 will make a mistake and accept that, but they are
i3 A Two of my top employees are right here. Do you 13 certainly not authorized and they’ ze certainly oot
14 remexber any Tony? 14 au}:horized by the company to make those decisions.
15 Ms, Lown: No. There was no Tony at 153 Q ¥ell, in cases where you don’t agree with the USAA
16 Southern Glass. 1s prices, Safelite would tell Southern Glass and the
17 Q Are you sure your -- whosver the employse is, are |17 customer that the customer would pay the
i8 you sure he naver agreed to USAA’s pricing when 18 difference between USARA’'s approved price and
19 the claim was submitted to USAA? 19 Southern Glass’s bill if there is a difference?
20 A I am not tkere on each and'every one. 3But that’'s 20 A They say that, We don't -- this is what we're
21 our policy is not to agree. Most times we say we 21 here for. We don’t agree that that’s their
22 don't discuss this. We're happy to discuss this 22 responsibility. We think it’s the. responsibility
23 with tha insurance company, but not with ovr -- 23 of the insurance cempanies.
24 we’'ll not discuss price with our competitor, The 24 Q But you agree that Safelite, on the phone, will
25 insurance company has not hired us., There are ~- 25 tell Southern Glass and the customer that this is
26 28
1 there is no coatract. 1 our maximum price. 1If Southern Glass chargas
2 Q You're right. There's no contract between 2 more, you, customer, may be responsible for the
3 Southern Glass and USAA. 3 difference?
4 That's correct. 4 A Again, sir, éhat is our competitor, but they do ~~
5 Q And -- well, if you have an employee, Mr. Epley, 5 in most cases, Not all cases, but in a lot of
6 who agreed to USAA’s pricing, you would agree you 6 cases they do state a price that they want to pay.
7 would not be able -- you would not have the right 70 Right. Now, would you have ever told a customer
8 to go and demand more after the fact? 3 that he will not have to pay moras than USAA’s
9 A I'd have to ask counsel abcut that, sir. Since we 3 approved amount?
10 are not hired, there is -- since we’re not hired 10 A I don’t think so.
11 and there is no contract, I don’t know if that 11 Q How about Thad Miller job? Do you have an invoice
12 statemant is correct or not. It sounds like it's 12 for Thad Miller? Wwhat is the date on that?
13 ccrrect., Seo I really don’t koow. 13 Ms. Palmer: Miller is 5/2 of ‘08.
14 o} Do you know if any of your employees ever agreed 14 o] May 2nd of ‘08.
15 to USAA’s prices in any of your other invoices? 15 A I've got one for 5/01 here.
16 a Wa have -~ we had 11 locatiens, sir. Because of 16 Q Is that Thad Miller?
17 the way this -- these are -- claims zre handled by i?7 A It's a Mr. Frye.
i8 ouz competitor, we now have five locations. And i Q I'i1 give you a copy of it.
19 our policy is not to discuss oxr accept price at a 19 A Okay.
20 certain pciat.ﬁ I believe it was somewherevi;l 20 Q ’ ”Is t-_hat an invoice you would ha.ve submitted for
21 2006, 21 Thad Miller?
22 Q Now, in phone calls where Southern Glass -- well, 22 It looks like one of cur invoices, yes, sir.
23 let me ask you. I thought we ought to -- you say 23 Okay. And do you recall ever talking to Safelite
4 you didn’t have a Tony. Your Honor, we have —- 1 24 and Mr. Miller about glass prices?
ILZS have tape recordings of at least two phone calls I 25 A No, sir.
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glass campany; then go in and say well, we’re

29 31
1 Q Do you recall telling —- do you recall Safelite 1 going to hire you as a third-party
2 telling you and Mr. Miller that the maximum amount 2 administrator to administer.to everybody
3 that USRA would pay is $235 and if you charge him 3 else? That’s the same as owning it. That's
4 more the customer would be responsible for the 4 exactly -- if it deesn’t violate the letter
5 difference? ’ 5 of the law, it certainly violates the spirit,
6 A I certainly didn’t take the call, sir, so I can’t 6 doesn’t it?
7 answer that. 7 Hr. Gramtland: No, sir. I mean, they're
8 0 You did not take the Miller call? 8 ~~ it’s a -~ and I can let Amy address this,
] Wo, sir, I did not. 9 but, Your Honor, this is a —— Safelite is a -
10 o] Okay. And you don't recall telling your customer 10 ~ they have a2 glass repair bgsiness. They -
11 that he would never have to pay anything more than 11 have a contract with USAA to administer the
12 what USARA approved? 12 claims. I mean, it’s not -- it’s not a —-
13 =& To my knowledge, we haven’t charged anytfning more 13 they’re not a part of USaa.
14 to any customer. To my knowledge. 14 The Court: But I‘m asking you, would
15 Q The bottom line is Southern Glass knows before 15 that not put them in the sama light as if
i6 repairs start what USAA’s maximum price is that it 16 you, USAA, owned the company because they’vwe
17 will pay for glass repair; is that correct? 17 either got to do what. USAA says or lose the
i8 A We didn‘t repair anything, sir. We replaced 18 contract? And that’s exactly what the
19 everything. ) 18 statute, I think, prohibits, doesn’t it?
20 0Q But you know -- before you replace anything, you, 20 Isn’t that the reason —- tell me if I'm
21 Southern Glass, knows what USAR’s maximum price 21 wrong.
22 is? 22 ¥r. Grantland: Yes, sir. And I'm not
23 A  I1l repeat again, sir. We know what a 23 trying to — ‘
24 competitive glass company tells us what the 24 The Court: This is not an area that I
25 maximum that their client, USAA, thinks is fair 25 know a lot about. I'm just asking you, is
30 . 32
1 and reasonahle, 1 that -- if the Legislature of this state says
[ 2 Q Did you know ~~ you kesp calling Safelite your 2 an insurance company cannot own a glass
3 competitive glass company. Did you know that 3 company, there’s a reason for it.
‘4 Safelite Solutions is a third-party administrator 4 Mr. Grantland: Yes, sir.
5 for USARA?- 5 Thz Court: Well, then, wouldn’t the
6 A I do, sir. 6 hiring of one to administer to everyone else
7TQ That they work for USAA? 7 the same as owning it?
B A They certainly do. 8 Mr. Grantland: I do not think so, Your
9 0 Okay. Let me -- 9 Honor.
190 Mr. Grantland: Your Honor, may I -- 10 The Court: 6kay. Let’s go ahead with
11 The Court: Are they a glass company? 11 your guestions.
iz Mz, Epley: Yes, sir. 12 Mr. Grantland: Yes, sir. I definitely,
13 The Court: Is that allowed in this 13 with 2ll due respect -~-
14 state? 14 The Court: I‘m not making a ruling. I‘m
15 Mr. Grantland: Yes, sir. 15 just asking a question.
16 The Court: Insurance companies can own 16 Mr. Grantland: Yes, sir. Yes, sir.
17 glass companies? = 17 Back to my questions, Mr. Epley. After the phone
18 Mr. Grantland: No. They don’t own if. 18 call, do you agree or disagree that a work order
19 They are — Safelite -~ apnd Amy can speak to 19 is submitted to Southern Glass from Safelite?
20 - this. Safelite is a separate company and 20 A fax comes over stating pertinent information
21 they, Safelite Solutions, is a third-party 21 with what they call a referral number. Nothing is
22 administrator. 22 refarred to us. These are customers that come to
23 The Court: How can a company that is —— 23 us on their own. On that fax ~- and T have
24 how can industry be barred from owning a 24 several copies of them here -- it states the
25 25

breakdown of the pricing, in most cases, according
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1 to lazbor, the lisi price that’s suggested by NAGS. 1 been sent to Southern Glass on behalf of Thad

2 NAGS is National Auto Glass Specifications. and 2 Miller.

3 other materials sunch as mouldings and the gl!;es 3 A Looks very similar to what they send us.

4 that are used. It's called the retention systems 4 Mr, Grantland: Your Honor, may I acmit
5 or the kits. So, yes, sir, a fax dces come over 5 this into evidence and let you see it. I‘1l
b that ve use as a claim tracking number only. 6 give Mr. Epley another copy while asking

7 Q Okay. Well, let me ask you about that fax because 7 questions. This will be our first exhibit.

8 - 8 Defendant’s Exhibit No. 1, Fax to Southern

9 The Court: I didn’t understard that. I 9 Glass from Safelite regarding Thad Miller;

10 hate to interrupt. NAG?’ 10 one page.

11 Mr. Epley: NAGS is the suggested list 11 Mr. Grantland: I'd like for you to sese
i2 price. It’s put out by a campany that’s 12 it whila I ask him questions, Youc Honor.

13 owned my Mitchell, and Mitchell is the 13 Q Okay. Now, Thad Miller is one of the invoices

14 database for the body sheops. -They also own 14 you’ré claiming yon were shorted on; is that

15 the glass part of -- it‘s a numbering -- is5 correct?

16 The Court: I‘'m familiar with it. i6 A Just a second, please, sir. 2and I don’t want to
17 Mr. Epley: RAGS is a numbering -- 17 take too much of your time, but I'd like somebody
18 The Court: They send you over what they 18 frem my office to go and see if taey can find that
19 say you should be paid? 19 through here. But go right ahead, sir.

20 Mr. Epley: NAGS, Your Honor, sir, is a 20 [s] Okay. 5o —

21 nunbering system for the lowest; price after- 21 Yes, sirc.

22 market, in our opinion, junk that’s cn the 22 Q And we can call it whatever you want. The fax was
23 market. There are other list prices that are 23 sent -- the work order/fax was sent from Safelite
24 used in our industry, expressly put cut by 24 to Southern Glass; is that correct?
25 PBG industries, which is a well-known 25 A Uh-huh.

34 36

1 American manufacturer. But the glass —- the 1 lQ It’s dated June 4, 20087

2 insurance people right now insist on using 2. A The fax?

3 NAGS as a2 suggested list price. NAGS means 3 Q Yes.

4 Wational Auto Glass Specifications. It 4 A ¥No, sir. Just a sacond.

5 started years ago when everything was flat 5 Q At the top.

6 and they made patterns that you could cut 6 A it is.

7 glass and put the flat in cars. And it 7 Q 15:33 in the afternoon.

8 developad into a numbering system that said 8 A Corxrrect.

9 if you have a 2004 Saturn Vue, Part #1234 was 9 Q The work orcer includes Mr. Miller’s nawme, type of
10 the door glass. 1235 was the back glass, 10 vehicie; is that right?

11 XYZ was the windshield. 11 a That'’s correct.

12 The Court: And they send you what they 12 Okay. The work order states that USAA has

13 say the price should be? 13 deternmined the maximum amount of suci\ work as

14 Mr. Epley: They publish that once a 14 $235.86 less any deductible; is that correct?

15 quarter, sir, and they base tha_t on only 15 A It 'certainly does say that, sir, but above that it
16 after-market price. 16 also does give the breakdown on how that number
17 The Court: Okay. 17 was derived. ‘

18 Q I want to show you ~- you call it a fax. I call 18 Q I understand that. This is —— the price USAA has
19 it a.work order. 13 agreed to pay is in every work order; is it not?
20 Mr. Grantland: Your Honor, may I admit 20 A Has agreed to pay?

21 this into evidence and give you a copy and 21 The price that USAA has determined is the maximum
22 give him a copy? 22 amcunt is in every work order; is it not?

23 The Court: Show him first. 23 No, sir, that’s not correct.

24 Mr. Grantland: Yes, sir. 24 Q Well, the price that -~ are you saying these work

Q Is this a Safelite Solutions fa7£ that would have 25 orders are sent without any prices?
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1 a Yes, sir. 1 Q Okay. So that means --
2 How about without the 38 percent, $40 per hour? 2 Mr. Epley: It is time now to do it, sirt,
3 Axre you saying none of the work -~ are you saying 3 Your Honox?
4 you receive work orders without any of those L] The Court: Once you’ve answered you can
5 prices? 5 say whatever you’d like.
[ A Hold on one second. Yes, sir, I have cne here I [ Hr. Epley: Ckay, sirc.
7 can show. I°d be heppy tc show the Judge also. I 7 A I would like to call your attenticn, Counselexr, to
‘B blotted &ut -- for privacy purposes, the names. 8 a court decision, which, I'm sorry, I do not have.
9 It’s the same forxm. 9 But I'm sure that the nice folks at TUSAA are well
10 0 Right. 10 awvare of it. It was brought to the Supreme Court
11 A Thig one is dated 8/17. 11 in the State of Connecticut on just what you're
12 Q Okay. 12 talking abount called unilateral —— a unilateral
13 A That does not show -- 13 deménd.
14 0 A max price? 14 Mr, Grantland: Younr Honor, I object to
15 A It does not show a price, but it shows the 15 his response.
16 breakdown. 16 The Court: We'll hear it.
17 It shows the breakdown of the price? A7 A The State of Comnecticut at the Supreme Court
18 Uh-huh. 18 level ruled that these types of unilateral, one-
19 Okay. I'm happy for you to show that to the i3 sided demands are not legal, and it’s the same
20 Judge. Do you have a copy I can compare with this 20 thing that we’'re claiming., On cther parts of this
21 one? ' 21 policy it‘s ambiguous and is detrimental to the
22 I do not, sir. 22 insured -~ it’s to the detriment of the insured.
23 If I can look at that —- if I can just make sure 23 This is a unilateral demand. It's one-sided. If
24 I'm on the same page with you. On that invoice -- |24 indeed somebody at ovr company made an error on
25 on both invoices that you submitted -~ that -— the [25 one here or there, we’ll honor vwhat they do even
38 40
1 work order I sent to the Judge and the work order 1 though we do not have a contract with this
2 you gave to the Judge, the work order says in the 2 insurance company. The State of Connecticut just
3 middle paragraph, “Performance of services 3 “says at the Supreme Court level that these
4 constitutes acceptance of the above price and 1 unilateral contracts are just that, they're cne-
5 billing instructions.” Does it not? 5 sided, and I agree with them,
6 A It does. Again, siv, I don't have it in front of [ s} I appreciate that. We‘re in South Carolina, Mr,
7 me, but I don’t doubt your word. 7 Epley. And my question to you is in every work
8§ 0 I just gave it to you. 8 order you have —- this sentence is in there.
£} I gave it to the Judge, I believe, unless I put it 9 “Performance of services constitutes acceptance of
10 down. I‘m sorry. ZIs this it right here an 10 the above price and billing instructions.” 1Isn’t
11 Millez? . 11 that true? .
1z @ Yes. On any work order that Safelite sent to iz A I'm sure it is, sir,
13 Southern Glass, the work order says performance of 13 Okay. That means if you do the work, you're
14 services constitutes acceptance of the above price 14 accepting the price, correct?
15 and billing instructions. 15 A That’s what our business is is to do the work.
16 Mr. Epley: I have a comment on this, 16 Our business is not to refuse anything,
17 Your Honor. Is it timely to do it now? 17 Q Okay. For every customer you have an assignment
18 The Court: You’ve got to answer his . 18 fox, you receive a fax stating either a breakdown
15 question and then you can say whatever you’'g 19 of the price or a maximum price that it also
20 like. 20 includes thaé seﬁtence. “Performance of services
21 A Okay. Is that what it says on most invoices ox 21 constitutes acceptance of the above price.”
22 all invoicas? 22 A I’m sure it is in there if you say so.
23 0 That’s what it says on -~ I‘11 represent to you 23 Q Now let me ask you this, Mr. Epley. Did you ever
24 that’s what it says ¢n. every work order I've seen. 24 send -- did Southern Glass -~ and you were talking
25 A Probably so. 25 about the insured.

This was sent to Southern
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1 Glass, not to the insured; is that correct? 1 fax that say USAA’s maximum amount is $235; is

2 That’s correct. 2 that right?

3 Did ycu ever send a wprk order back and tell 3 A We did get a fax. We didn’t ask for a fax. We

4 Safelite no, we're not doing it for that amount? 4 askad for a claim tracking msumber, and it could

) Maybe not on this amount, but we do —— we 5 have been given &to us verbally but they did send a

6 certainly do do that, sir. 5 fax.

7 pid you ever get a work order and tell the 7 Q The fax said performance of work -- of services

8 customer we’re not going to do it because tha 8 constitutes acceptance of the price.

9 maximmm price is too low? 9 A That’s what it says and that’s —— we did not agree
10 No, sir, we do not. 10 to that.

11 You did the work knowing what maximum price USAA. 11 o] You never sent .this back?
12 has agreed to pay, either whether it was broken 12 This one, probably -- maybe not. Probably not,
13 down or whether it was listed out like thz Miller 13 Did npot. ’
14 case? 14 Q You didn‘t call? It also has a 614 number. Did
15 I hear what you’re saying, sir, and that’s wvhere 15 you call up and say no, we dispute this price?
16 we disagres. Wa don't believe that there -- the 16 A It's on record. We’ve written letters to Safelite
17 contract does state that this is the amount they 17 that we do not agree with their pricing structure.
18 ara reguired to pay. 18 Q Did you call them on the Miller invoice?
19 In all 67 customers, what you chat-ged was more 19 A On this particulaxr, probably not, sir.
20 than the price in the work order that was sent to 20 Q You did the work? ’
21 you by Safelite? 21 A Dang right we do. That’s what we're in business
22 It’s not a work order, sir. It’s claim tracking 22 for.
23 numbexr., 23 Q And two days later -- after getting this fax of
24 Whatever it is, you agree that in all 67 customers 24 June 4th, two days latexr ycu semt an invoice for
25 you charged more than the price that’s in the fax? 25 367.46; is that correct?

42 44

1 We did, sir. 1 On this particuelar one, yes, sir,

2 And, in fact, your invoice on Mr. Miller is dated '2 Q Now, what gives you the right to invoice USAA more

3 June 6th and it’s for $367. I’11 give you a copy 3 when they gave you the price and you accepted the

4 and if I can -- do you have that? Do you have 4 work for the price?

5 that in front of you? 5 I.«Te did not accept the work for their price, sirc.

6 Uh-kuh. ‘ 6 You just ignored the paragraph that says

7 Mz. Grantland: Your Honor, may I admit 7 pexformance of services constitutes acceptance of

8 this into evidence? Let me get the court 8 price?

g reporter to -- - 9 A That's a demand from their hired party, which is
10 Dafendant’'s Exhibit Wo. 2, Invoice from 10 our competitor, and we certainly didn’'t agree with
11 Southern Glass to Um regarding Thad Miller; 11 that, 2and that’s our pelicy not to agree with
12 one page. 12 that,

13 This is a work 6rder -— excuse me., This is an 13 Q And you never asked Mr. Miller to pay the
14 invoice that you sent to USRA in care of SGC 14 difference?
15 Netwoxrk, Columbus, Ohio; is that correct? 15 No, sixr, we didn’t. Our policy is not to.
15 Correct. 16 Q Okay. 1In fact, you told Mr. Miller he wouldn’t
17 And it’s for -- and you claim -- you havs 17 have to pay anything?
18 handwritten on here, you claim USAA owes you 13 A We beliave -- again, like I stated before, we
18 $119.567? 19 believe thzt’s the responsibility cf the insurance
20 I’'m sure that’s one of our bookkeepers mazking a 20 . company. It should not --
21 notation. 21 Q Okay. And instead of asking your customer for the
22 Okay. Now, let me just make sure I'm —— I want 22 difference in what USAR approved and what Southern
23 you tc have the fax from USRA in your hands and 23 Glass charged, you took an assigament £ram the
24 your invoice. Okay. We're .s’cill using Thad 24 customex?
“ 25 Millex as an'exampie. Okay. ©On June 4 you get a {25 A We tock an assignment. We take assignments from
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1 all customers now. ) 1 is to go to Southern Glass?

2 0 I want to show you a copy-that you provided me and 2 I’d bave to think about that, but I think you’re
-3 make sure —- is this a copy of an assignment that 3 corrackt, sir.

4 you have for all €67 of your insureds? 4 The terms of the policy are very important?

5 a It appears to be the same thing, yes, sir. 5 The terms of the policy are. That's the contract
6 Mr. Grantland: Mayl I admit this into 6 in play, yes, sir.

7 evidence, Your Honor? I’1l hand you a copy 7 And you have a copy of the USAA policy?

8 of it. ' 8 I do, sirc.

g9 Defendant’s Exhibit No. 3, Assignment; one .8 And you’wve read -- let’'s pull it. You've read

10 page. 10 what the policy says about glass claims?

11 Q When you’re ready, Mr. Epley, let me ask you some 11 It's the limit of liability.

12 guestions about the assignment. 12 You’ve read page three of five that says our limit
13 a Yes, sir, 13 of liébiiity coverage under comprehensive coverage
14 Q Well, I want you to have a copy of it. 14 and collision coverage is the amount necessary to
15 A I’'ve got it. 15 repair the loss based on our estimate or an

16 Q Qkay. Good. Your assignment states in payment 16 estimate that we approve as submitted by you or a
17 for work performed by Scuthern Glass, I assign the 17 third party.

18 claim and all policy proceeds due me under the is Again, we're stating that that’s ambiguous and
138 terms of my insurance policy for that claim to 13 that we did not repair this person’s car. We

20 Southern Glass. 2/0 replaced the windshield or whatever the part was
21 Yes, sir. 21 on this car,

22 Q Okay. So instead of asking the cuséomer for 22 And you've read -- you read to the Judge -- and I
23 payment, Southern Glass says assign me your rights 23 can -~ I'1l be happy to show the Judge what I'm
24 under the terms of the policy and I'll puzrsue 24 reading' from. Page 19 of 26 of the policy.

25 payment from your insurance? 25 Hold on one second, siz. Ckay.

) A 46 48

1 A I believe that's legal-in the state. as suggested 1 Nineteen of 26 says repsir or replace reans

2 -by Ms. Stratton on our last visit to this Court. 2 restoring the damaged property or parts thereof to
300 And I assume your customer was aware of the bill 3 their pre-accident operational safety, function

4 for Southern Glass’s work? 4 and appearance.

5 I hope they were. 5 And that’s what we did.

6 0 Did you tell your customer that Safelite/USRA was 6 And so repair and replace basically mean we’re

7 only going to pay so much of the bill? 7 putting tha window back in its pre-accident

8 Probably not. 8 condition?

9. Q Well, you told your customer give me an assignment 9 No, sir. Repair is a different process all

10: and customer, you won’t have to pay anything out- 10 together in the auto glass business, and the

1l of-pocket? 11 . insurance companies are well aware of that.

1z A That’s correct. We’ll fight for what that believe i2 But the policy says you’re putting the window -back
13 ig -— ' 13 in its pre-accident condition?

14 Q And your assignment --— . 14 We did, sir.

.15 We'll fight for what we believe is their rightful 15 Mr. Grantland: Your Honor, may I admit
16 benafits under the policy for bkhis claim only, 16 this into ewvidence for the Court.

17 Q Your assigmment, by its words, is only for 17 Defendant’s Exhibit No. 4, USAA Insurance

18 proceeds that may be due under the terms of the 18 Policy; 30 pages.

19 policy? ! 13 Mr. Grantland: Your Henor, I'm handing
20 That's coxrect, sir. 20 to you a certified copy of USAA policy

21 Q 1f proceeds are due under the terms of the policy 21 actually on Mr. Zwart, who is one of the
22 the money is to go to Southern Glass? 22 invoices —- one of the assignments Mr. Eplay
23 I believe that’s right, sir, 23 is presenting.
24 Q Likewise, if there are no proceeds due under the 24 In any of the —- let- me ask you this, M¥r. Epley.
25 policy, under the terms of the policy, then money 25 In any of the 67 claims where Southern Glass
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1 repair -—- replaced glass for a USAA insured, was 1 rights under your assignment are based on the
2 the Southern Glass estimate approved by USAA? 2 terms of the policy and the policy says USAA pays
3 A - fThere was no estimate, sir. There was no 3 what it approves, what claim do you have against
4 adjustor. There was —— 4 USAAR? I mean, . you obvicusly have ——
5 0 You refused to discuss price with US -- with 5 Mr. Grantliand, again, we believe that the policy
[ Safelite over the phone, dom’'t you? 6 does not address it, does nct address -~ let me
7 A We refuse to discuss price with our competitor, .7 get back to this. It doesn’t address -- it says
8 Safelite, yes, but we say all the time that wefre 8 based on estimate. Ve don’t believe that there
9 happy to discuss this with the insurance company 9 was an estimate by any licensed adjustor. FWe
10 and they never do discuss it with us er call us, 10 believe that it says necessary to repair the loss.
11 survey us or anything else. 11 We didn’t repair anything. Repair is a separate
12 Q Well, did USRA approve of any of your bills you 12 antity in our industry and our business. It’'s a
13 submitted? 13 chip repair, It’s a mend. We did pot mend
14 A Obvicusly not. 14 anything. We believe that this does not address
15 All right. And Safelite didn’t approve your bills 15 our claims or your statements in any way, six.
16 submitted, did thay? 16 No. No. Repalr and replace -- youn read the
17 A, With a2ll due respect, sir, we could give a deggone 17 policy. It says put it back in the pre-accideat
18 about Safelite, our competitor. 18 condition.
19 Q0 The policy says USAA will pay foxr repairs based on 19 The Court: ¥’all have about beat that
20 their estimate or an estimate that they approve, 20 horse to death.
21 doesn’t it? 21 Mr. Grantland: All right. W®e’ll move
22 A That’s what it says, and we did not repair 22 on.
23 anything, sir. 23 USAA paid you less than your estimate? Or less
24 Q@ Right. And in any of the replacement -- again, 24 than your invoice?
25 just to make sure I'm clear. Any of the work that 25 Indeed.
50 52
1 you did, whether it was repair or replacement that 1 Buat they paid you what they approved?
2 you' re asking this court to zward you money, you 2 Again, we never talked to anybody from USAA, only
3 agree USRA did not approve your bill and you agzee 3 out competitor.
4 you did not even submit an estimate because you 4 Does anywhere in the policy say USAA has to pay a
5 wouidn’t talk to USAA or Safelite about price? 5 hundred percent of your invoice?
6 A No, sir. We’d be happy to talk to USARA, I'm 6 In so many words, I believe it does. Just a
7 . happy to see Ms., Palmer. That‘s the first perscn 7 second. I'11l find that for you. In the absence
8 I've seen or talked to from USAA, by gosh, it’s 8 . of anything that’s stated, in the last paragraph 3.
g got to be 15 years. We do not get any calis. We 9 of 20 of 25 for partial losses under comprehensive
10 haven’t had any surveys. The only commumication 10 is the amount racessary to repair or replace the
11 iz through our competitor, which we are very 11 damage without deduction for depreciation. We
12 uncomfortable with discussing any terms of any our 12 believe that states that that’s theix
13 business, periocd. 13 responsibility, and the amount necessary was the
14 Q And you recognize that —- you call Safelite your 14 amount that we submitted, which the consumer has
15 competitor. You recognize that they administrate 15 every legal zight to go to our place of business
i6 glass claims for USAA? 16 and get high quality goods and services.
17 A We believe that thay have a -~ I'm sure Ms. Palmer 17 So if you bililed US2A a million dollars, would
18 would agree and you’ll agrea that they have a ’ 4 18 USAA be required to pay- that?
19 contract to administrate, pay the bills, take the 18 Like I told Ms, Stratten in f£ront of the Judge
20 ‘phone calls, talk to the insured, give them 20 last time, I’m the first one to say that fair and
21 information. And we also think that there’s other 21 reasonable is very, very important. ©Oa tha
22 agreements in place behind the scenes. 22 contrary, since you asked, sir, what’s to say the
23 Mr. Grantland: And I object to his 23 insurance company or their third party or whatever
24 answer, Your Honor. I‘l) move on. 24 decides tomorrow that $5 is all they’re going to
25 Q Mr. Bpley, if your rights -- if Scutharn Glass’s 25 pay on a brand new windshield on a Mercedss Benz.
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1 Q So your question ~- so your answer is fair and i our alleéations.. I believe that’s all right now.
2 reasonable. Now, does the policy say anything 2 Q But zegardless. of -~

3 about we will pay fair and reasonable prices? 3 The Court: For clarification, how many

4 The amount necessary. 4 cases have actualiy been heard here?

5 Q And -- but you élso agree that the policy also 5 Mr. Epley: This is the first one, sixz.

6 says USRA will pay what it approves? } € Q Regardless of what the policy says, you agree

7 For repair. Again, we didn’t repair anythirng. 7 Safelite paid Southern Glass something for each cof
B8 Q And instead of asking the customer for the 8 those invoices?

E] differen;:e you took the assignment se that you 9 A Yes.

10 could sue USAA? 10 Q You're not -— you don’t have an invoice where

11 a No. We don’‘t want to sua USAA. We wanted teo talk 11 Southern Glass didn't pay — excuse me. Where

i2 to USAA. We tried on many cccasions to 12 Safelite paid them zero?

13 communicate with UBAA, Calls, everything goes 13 A That happens occasionally and Deparxtment of

14 through —— every phone call goes i:hrough —~ that 14 Insurance will get into that matter.

i5 has to do with glass goes t§ our competitor and 15 Q But in the §7 invoices that you submitted to Judge
16 there is no discussing this with our -- not even 1§ Womble oz the 67 invoices you’re basing your

17 if we wanted to, they won‘t discuss it. ‘This is - 17 damages on, Southern_ Glass -- 1 mean, Safelite

i3 — they will say that nothing they can do about it. i8 paid Southern Glass something?

i Q Who else are you suing besides USAA? 18 A CoxTect.

20 A Rho else? We have filed about seven of them. All 20 Q You don’t think they —-- they didn't pay it in

21 of them have to ¢o -~ ali of them are connected 21 £ull?

22 with the Safelite Corporation in ore way ox the 22 Correct.

23 othar, 23 And, in fact, the amount Safelite paid was the

24 Q I know you sued Ke_m.per in this -- Kemper Insurance 24 same amount in the work orders; was it not?

25 Company in this Court. 25 A Yon know, sir, I'm sure yon’re right.

54 56

1 =2 Correct. 19 Okay. The amount Safelite paid --

2 Q 1 ‘know you’ve sued Hartford Insurance Ccmpany.' 2 . ) Mr. Grantland: Your Honor, this is

3 A That’s coxreckt. 3 important. ’

4 Q and you've sued US2A. 4 Q The amount Safelite paid is the amount that’s

5 A That'’s coxxect. 5 listed in the work order?

6 0 a1l for the same issues. 6 A It is not a work order, though. Not to us.-

7 A That’s correct, sir. 7 Q We can disagree on that. Southern Glass accepted
8 Q Who else have you sued in Judge Womble’s court? B payment?

g A Wa have sued Encompass and received judgment. We 9 . A If ve don't accept payment, we can't pay our

10 bave sued Bristol West Insurance Company, which is i0 bills. And we have to —— wa have to accept

11‘ a fairly big writer in thesa parts, and they have 11 partially. We can do it under protest. Wa can do
12 paid vs -— settled and paid us .in. full, We have 12 it under a lot of ways. But if we don’'t collect
13 sned Safeco Insurance Company in this court. They 13 timely -- and thera are timely payment laws, bad
14 have immediately paid ns and are continuing to pay 14 faith laws in 't.ﬂis state with insurance companies.
15 us in full, They pay the short pay separately. 15 If we -- in certain states, not in South Carolina,
16 They do not ingtruct their thixdbpa.rtjr to pay in 18 the -- if the bill is submitted higher, Your

17 full. They just pay the difference at the ead of 17 Eenor, they won't pay anything at all, In South
18 every month. So we have a company called Eouston 18 Carolina they do pay. So if w‘e don‘t get paid, we
19 General, 19 are out of business. So we have to get -- v;e have.
20 Q How many are pending right now? 20 to at least process that payment znd appeal to the
21 p-% One second, sir. Let mea answer your guestion. 21 courté or whomaver for the amount, difference
22 Bouston General, they have paid us in full., ZAnd 22 amovat.
23 we certaiply have written the Judge in every 23 Q 30 long story short, Southexn Glass accepted the
24 single instance and advised him that the insurance |24 checks from Safelite? '
25 company has settled in full and we have dropped 25 A

We did cash the checks, yes, sir.
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1 Q You did cash the checks. And if you didn’t agree 1 By Mr. Epley:

2 to the price that’s listed in the fax, why-did you 2 s} Mr. Brown, are you insured by USAA insurance

3 cash the checks? 3 company? : -

4 A I don't have it with!me, I believe that in the 4 A I am.

5 Fifth District Court of The United States the 5 @ . And you've been insured for many, many ‘years?

6 Judge has said that, you know, again, they can 8 A Yes, I have.

7 send you anything they want. There’s ncthing 7 Q And for the most part, are you happy with the way

8 stopping them from saying I’1l send you a dollar, 8 they’ve handled your insurance?

9 We believe that this is not the coxrreck or the ] A With ay insurance, I am.‘

10 fa;ir and reasonzble amount. And once we’re 10 Yes, sir. Ckay. You’ve had a couple giass claims
il allowed to centinue wWith our case and once it‘s 11 in the last five years, is that correct, sir?
i2 our turn, I'11 be glad to explain that to the 12 Yes, 1 have.

13 Court. 13 Q So the first claim, which was three or four years

14 Q And you agree, Mr. Epley, that -— I mean, we're 14 ago, I think you told me, you called USAA and you
18 talking about your Fifth Circuit Case and your 15 got a third party on the phome and you requested
16 Connecticut case. We're not talking about USARA in 16 services, which is your right in South Cazolina,
17 any of these cases, are we? 17 from a specific vendor?

18 A I thivk it -- I'm not sure, bat I think that was a -15 That’'s correct.

13 Hanover case in Conorecticut and I don’t know if 18 © And what happenred?

20 USAA was involved in the Fifth Circuit or not. 20 Well, I wasn’<t really aware I was talking te 2

21 Q Different policies, different states, correct? 21 third party. I thought I was talking to USAA.

22 A I‘m sure they’re slightly different, yes, sir. 22 And basically had a glass that was broken in the

23 Q You agree with me, Mr. Epley, we’ve discussed the 23 back of my vehicle, and when I called in I

24 langunage and the facts about performance of work 24 reguested actually the company you have to do the

25 constitutes acceptance of the price. You agree 25 repair. And after going back and forth many fimes
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1 that you accepted their checks. 2And you argue 1 with I guess now it's Safelite, I was told that =y

2 that you're entitled to more even though you 2 claim may not be paid in full if it was more than

3 accepted the checks. But you agree your rights 3 they tbought it should be, even though I had the

4 are based on the terms of the policy. You do not 4 option of going anywhere I wanted. And it was

5 have a contract with Scuthern —-- with Safelite or 5 also completely covered and insured for the life

3 USAA? 6 of it if it was done through them. Aand going back

7 A Wa do -- we believe that the terms of the policy - 7 and forth a few times I made the decision to let

8 - 8 them do the repair.

9 Q The terms of the policy control whether you’re 9 Q Okay. Did you ever see the written guarantee from
10 entitled to any more money on your invoices? 10 USAA Insurance Company on the lifetime guarantee?
il A Vie believe the policy does pot address what we did {11 A I think I got something from Safelite.

12 and it also is ambiguous at the very least. 12 Q From Safelite?

13 Mr. Grantland: We’ve already got the 13 A Yeah,

14 policy, ¥Your Honor. I think I‘ve said 14 Q But not from USAA?

15 enough. Thank you, Your Honox. 15 A Not that I --

i6 The Court: Any other witnesses? 16 Q But they vwere representing themselves as USAA‘s

17 Mr. Epley: Thank you. Judge, I'd like 17 third party or maybe not even representing. They
16 to call Ryan Brown, please, who is patiently 8 just -~ you thought they were --
ig waiting. 19 A -They were handling the administration o¢f whatever
20 The Court: Come on up and have a seat 20 was being dore.

21 right there. 21 © Okay. How did it turn out? Were you satisfied?
22 Mr. Epley: How would you like me to do '22 Initiall'y, yeah, I was satisfied. They were quick
23 this, sir? Just talk to Mr. Brown? 23 to respond. TUntil I started driving the vehicle
24 The Court: Ask him guestions. 24 and found that they didn’t vacuum the glass out of
Examination 25 the back hatch and it still rattles around in

,Lzs
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1 there and a lot of little just kind of minor 1 reimbursement to USAR?
2 issues with £he actunal repair itseif. 2 I did.
3 Q Do you believe it was devalued? Was there chips| 3 2nd what happened?
4 or anything on the back end of the vehicle? 4 2 I sat around for about six weeks wondering where
. . 5 a NHo. Tkere was some bumper, I guness, replacement 5 my @oney was. And after I decided £o call kack
[ that they didn’t put back in that caunsed it to [ in, I got Safelite cnce again and was told that my
7 actuallir' vear paint and stuff. 7 claim bad been closed because it didn’t meet the
8 Q Okay, sir. And subseguently you’ve had another 8 deductible. And that was kind of the argument I
E glass claim which was in 2008. I have the 9 had the first time. In the State of South
10 paperwork here. In 2008. So what happened this {10 Carolina that the breakage was covered and that's
11 time? 11 —-— you know, that ¥ was supposed to be reimbursed
i2 A I called USAA again. This time they did the same 12 for it: 2And at that point it pushed over to
13 thing, and when I guestioned them whethet: it was 13 someone that was a supervisor at USAA and I
14 ' USAA’I was told it was Safelite on behalf of USAA, 14 explained the situation, that I had gotten ik
15 I expressed that I wanted to speak with USAR and 15 fixed, paid for it and sent in a claim. They had
16 they told me that’s who was handling, you kunow, 16 closed oy claim. They hadn’t reimhursed me. And
17 getting the glass repaired. Iy the supervisor at that point asked how much I bad
18 o} Did they tell you the amount they wanted to pay, | 1B paid, and I don’t remember off the top of my head
19 what they thought was the fight nunber to pay ox |19 what the number was. But I told him and asked him
20 however Mr. Grahtla.nd - 20 if he wanted to fax it ovéer and he said that that
21 p:% Not at that time. Because at this time after 21 wouldn’t be an issue whatscever and that they
22 being kind of a little irritated the first time 22 wonld be cutting a check and sending it out
23 that they got it fixed through Safelite I again 23 immediately.
24 chose Southern Glass. And I got the same spiel 24 Q So they sent you the morey? They wired you the
25 about not paying and everything else. You know, 25 | . money, correct? '
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/ “a may not pay in full and, you know, it being 1 A L think they wired it to my account.
2 covered. And I just basically expressed that I 2 Q They wired you the money. It was $442.22.
3 didn’t care for the service that I received the 3 2a That’s correct.
4 first time and that I wanted to continue having it 4 Q 5o they paid you our rates?
5 repaired at my g:hoice'. ] A They paid you —--- paid me whatever I was charged
6 Q So since we do a little business together -~ I'm 6 to pay for getting the thing fixed.
7 paying you what your rates are —— you deciced to 7 Q So in your opinion, everything was fine, correct?
8 pay us what our rates are? 8 They-ag:eed to our rates?
9 Absolutely. 9 2 They reimbursed me for what I paid.
10 Q And so what happened? Did you turn it in for 10 But they did make an attempt earlier to say we're
11 reimbursement and it was -- I think that the 11 net —— we're goin§ to only pay less?
12 amount on the fax, if you will, was 260 some 12 A Yeah. I think they came in with 2B0 something
13 dollars. I can find that for His Honor. But your 13 .when I was on the phene.
14 bhill was about $103 moxe. 114 Q I think you're correct, sir. I think that’s what
15 A Yeah. It was a little bit more than what —— I 15 you told me. Okay. '
16 think vwhen we were in the conversation they wanted 16‘ Mr. Epley: As Ms. Stratton from this law .
17 to discuss a rate and one of the employees 17 office says, Your Honor, we have the
18 basically said they wouldn’t discuss that with the 18 legal right to stand in the shoes of the
19 client. Or, you know, with me. And that vas 19 67 people by virtue of accepting the
20 between yrall, ' 20 assignment of proceeds. So in 67 pair-
21 @ Okay. So you got a bill from us? 21 of shoes, we want to know why we're
22 A T did. 22 .being treated differently than Mr.
23 Q And you made -the ~— yon took care of the bill? 23 Brown. Mr. Brown was told that he would
24 A I paid it. I wrote a check or cash. 24 be paying -- they would only want to pay
Q Okay. And what did you -- did you turn it in for 25 us a less amount, but they indeed paid
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1 our rates when push came to shove. So 1 I don't have a ciue.
2 that’s —— 2 Hes he ever asked you to make -- assign any rights
3 The Court: Questions for Mr. Brown, 3 he has under the policy? T mean, rights you have
4 John? 4 uncder the policy?
S ¥r. Grantland: Yes, sir. 5 I don't understand what you're asking me.
6 Cross~examination 6 He has 67 assignments based on 67 invoices. I‘m
7 By Mr. Grantlarnd: 7 trying to fiqubre out zre you one of the 6772
8 Mr. Brown, in the first -- 8 I expect I would be.
9 Mr. Grantland: Can I stand right here? e} Mr. Epley: Can I answer that? No. No.
10 The Court: Wherever you want . 10 Mr. Brown did not file a claim through us.
11 In the first circumstance —~ first time you had 11 He paid us directly.
i2 damage to your car, when was that? How long ago? |12 So the second time you had a — the second time
i3 It was probably a couple, two years. Maybe three. i3 you had damage to your car ;Jas when? A year or so
14 I‘'m not exactly sure. 14 ago?
i5 And Safelite did the repair? 15 Hot even. It was in ‘'08. It’s maybe quite a
16 Yes, 16 yeax,
17 And you were not -~ were you billed anything for 17 Okay. And did you go straight to Southern Glass
18 that? i8 or did you call USAA yocurself?
19 No, I was not. i9 I called USAA and then went over -- want to
20 Okay. 2And you were not satisfied? You said you 20 Southern Glass, I believe.
21 still had problems with the windshield? 21 And when you called USAR, Safelite took your call -
22 Still with the back window. 22 and took your information about who you are and
23 Okay. Now, did you ever call back to Safelite or |23 the policy and what happened; is that correct?
24 USEA to say hey, this isn’t -~ this wasn’'t fixed 24 Ag far as I know.
25 correctly? 25 And T assume you told Safelite that you were going
66 ’ 68
1 I did not, My -- and if you know a little bit 1 to go to Southern Glass?
2z about my background, my time is sxtremsly lim:i.tedA 2 Actually, they were telling ma there were
3 and with the frustration, it would have taken more 3 preferred carriers in the area, and I asked them
4 time and hassie that I felt that it was worth 4 to give me a li;t and they gave ma a list and I
5 having to argee with and dicker with the company 5 . had only keard of one out of four maybe. And —-
6 and take away from my job and my business. 6 They gave you four different carriers who were
T So even though you had a warranty for the first 7 preferred?
8 repair job that you had, you chose not to call B Threa or -- maybe three or four and I hadn’t heard
9 them back to let them know that you’re having ] of any of them but one and I know that the one
10 problems? 10 that they gave me wasn’t very zeputable, at least
11 I still have a warranty and I could still call. 11 in the opinions I recaived, So I asked them zbout
12 S0 that’s not an -- I mean, that’s still an 12 getting it dene at my choice,
13 optien. 13 Q Which was Southern Glass?
14 Okay. How, you said you and Mr. Epley do business 14 A That’s correct.
is5 together? 15 @ And you know him and do business with him?
16 Yes, sir. 16 a That’'s correct.
17 ] What kind of business do y’all do together? 17 Q So you told him I want to do -- I want to get my
ig I do IT consulting, computer enginec-_ri;xg, 18 glass regaired with Southern Glass, and what did
i9 networking and administration. 13 Safelite tell you? .
20 And is he one of your customers? 20 That 1 had the option of doing that. They
21 Ha is. 21 couldn’t guarantee that it would be warrantied,
22 Now, the secend glass claim you had, now, did your 22 that they did express that, and they wouldn't
23 glass claim —= the second time you had a glass 23 necessaxily -~ that if it was more than the amount
24 claim, is it a part of this lawsuit for Mr. 24 that I may not be covered.
Epley’s claim? 25 They told you that if Southern Glass’s price was
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1 more than what USAA's approved price was, you 1 USAA wired me my money.
2 would not -~ you would have to pay for that 2 Okay. You asked for reimbursemznt on a claim that
3 yoursel£f? 3 you wexe told is closed?
: 4 A I may not be covered. They didn't say I may have 4 ILet me go through this again for you. I called in
{‘_ 5 to pay for it. They said I may not be covered. 5 and asked where my reimbursement was on my claim.
6 The Cou:t‘;: Let me stop you there. Who 6 It showed, even on my online statvla.s, that the
7 is they? Who were you %“alking to? 7 claim was closed. Eeing the claim closed, I
8 A safelite. 8 wanted to ¥nmow why I hadn't been reimbursed. At
g The Court: Not an adjustor? 3 that peint it was a matter of getting some hubbub
i0 A No, sir. I was talking to Safelite. 10 about it was under the deductible and I -- at that
11 The Court: Go zhead. 11 "point I fired off in the Stata of South Carolina I
12 Q safelite, did they communicate to you that they 12z have full coverage. It’s not a deductible for
13 ' are a third-party administrator for USRA? 13 this. I'm owed this meney. And I ended up
14 A Yeah, And I commmicated with them that I wasn't 14 getting someona f£rom -- at that point, to my
| 15 pleased the way things were 5eing handled by then. 15 knowledge, from USAA that expedited the situatiocn
16 Q But they didn't hide who they were? They didn’t 16 and wired me my money.
\ 17 hide the fact that they were a third—party 17 Okay. You spoke to, I guess, a supervisor, a
1 18 administrator for USAA? 18 clains supervisor?
19 2 No. They were speaki;xg on behalf of USAA. 19 It!'s all recorded. I'm suré they can find out who
20 Q And so you told them you wanted to go to Southern | 20 it is.
21 élass. Did you —- do you know whether a work 21 And they wirad you the full amount?
22 order was sent to Southern Glass? 22 That’s correct. ’
23 A I have no idea. - 23 Mr, Grantland: Just a second, Your
22 Q Did Mr. Epley produce -- show you a fax from 24 Henor. I have no other questions. Thank
25 Safelite to Southern Glass? 25 you.
10 72
( 12 Not to my knowledge. 1 The Court: You're excused. Any
) 2 And do you know what paperwork Mr. Epley submitted 2 objection to him leaving?
3 to Safelite? 3 Mr. Grantland: Ho, Your Eonoxr.
4 p-% I wasn’t privy to that. 4 The Court: Yocu’re excused, Thank you
5 o] You just paid out-of-pocket -- you paid it 5 for coming.. Now, before we go any further,
6 directly to him? ’ 6 are there any other witnesses here that are
7 2 Here’'s an inveice. I said here's a check. Orx ? not ia your eu:§loy?- ’
8 cash. Like I séid, I don‘t remember if I did check‘ 8 Mr, Epley: I have no other witnesses,
] or cash, I probably did check. 9 six.
10 . Mr. Epley: I didn't submit any invoice 10 The Court: So you’re done?
11 on his behalf. 11 Mr, Epley: I have some more to talk
l 12 0 Okay. So -- well, you didn't —— you paid Mr. 12 about, but I'm not --
3 13 Epley directly. He didn't submit an invoice to 13 The Court: Okay. But, I mean, you've
| 14 Safelite. Dia you submit the bill to USRA? 14 got two empleyees here. Do you plan at some
15 A I did. That's what I just stated earlier, that 15 point to call them?
16 they closed my claim and didn' & faim_burse me. 16 Mr. Epley: I do not, sir. They can go,
17 Q When did you submit your bill? Was it —- 17 if they’d like. I&t’s up to them.
8 a It was after I got the repair work done and it was 18 The Court: So you’re pretty much at the
19 paid for. 19 . end of your case?
20 Q Okay. And when did you follow up with Safelite? 20 Mr. Epley: I would like the opportunity
21 A Well, I followed up with USAA and got Safelite. 21 to guestion M=z, Palmer.
22 Q ¥When did you follow ui:; with US —— 22 The Conrt: You’re going to get that’
23 A Like I said, four or six weeks later when I didn’'t 23 opportunity. I'm just telling you there are
(4 have my money. N 24 " two, four, six, seven pecple left in this
b o) Okay. And then they paid you your money? 235

N
"

room and 78 more zbout to descend on us again
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at the two o’clock tim= perxiod,

Mr, Epley: Yes, sir.

The Court: I'm going to make either the
seven of y'all mad and have you come back
tomoxrow or the 78 people. I guess you've
already figured out I’‘m not making 78 of them
come back tomorrow. So if we're at a poinkt
now that you don’t have witnesses that's
going to have to come back, that are not in
any way involved in this other than a
witness. I don'’t mind telling yon you’re
going to bhave bring your employees back. I
don’t mind telling the company they’ =e going
€o have their people back. But I don’t want
to tell some citiren who’s cavnght in the
middle of this they got to come back.

Mr. Epley: That was my only witness,
air. .

The Couxt: We’ll see y’all back here
tomorxow at one o'clock. Just so y’all know,
it certainly disappoints me more to coma back
tomorrow than it does you becanse tomorrow

ternoon iz supposed to be my day off.
- Mr, Epley: I‘ll be as brief as possible.

The Court: I promise you, y’all coming

5
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back tomorrow at one o’clock breaks my heart,

Mr. Epley: Be as brief as possible, sir.

Mr, Grantland: Your Honor, may I -~ at
least if bhe is --

The Court: NHo need to be. Once I'm
here, I’'m hexe.

My, Grantland: Your Honor, may I -- if I
may -- 3if at least -- if the Plaintiff bhas
rested his case, if I may make -a directed
verdict for the record.

The Court: He bas not xested his case.
Ee says he has some he wants to submit.

Mxr. Epley: I don’t know what a directed
verdict is, but I‘d like to be heaxd out,
please, sir,

The Court: One o’clock tomozrrow.

Mz, Grantland: Thank you, Your Honcr.
(Whereupon, the hearing was adjourmed at 1:14

p.m.}
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1 1 carxiers; Safeco, Bristol West, Selective,
2 The Court: All right. When we left 2 Metropolitan Life and more. The rates that
3 yesterday you had called most of your case -- 3 we are charging, sir -- we'’re not gouging --
4 your witnesses. 4  are much lower than USAA themselves pays in
) Mr. Epley: I have called my witnesses, 5 areas. And I'd like to give counselor this
6 sir, and I have a little bit more to go and [} letter right here and a copy to Your Honor.
7 then T will rest my case. And I understand - 7 This is a fax sent to Dear Glass Shop Owner
8‘ ~ ’ 8 from USAA. I'm sure Safelite Solutions,
9 The Court: Let me be sure of a couple 9 their third party, sent this. It’s dated
10 things right off that T should have done 10 February 23, 2005. In the middle part of the
11 yesterday. I assumed them yesterday. I want 11 letter are the iates that the insurance
12 to be sure that I'm right. First off, you 12 company themselves feel that are —- feel that
i3 are not an attorney; is that correct? 13 is fair and reasonable. The rates are very
14 Mr. Epley: That is correct, sir. 14. easy for us to read, but I’d like to kind of
15 The Court: And as such, yoﬁ are 15 give you a few examples of what this means,
16 operating pro se. 1In the Magistrate’s Court 16 sir. Just picking a few out of the contested
17 Rules in this state it says -— and I don’t 17 invoices, a part #1256, which is a common
18 know quite how you do this -—- that I'm 18 Ford pickup, our bill -- our bill that we
19 supposed to assist you in making sure that 19 passed along for the insured is contested at
20 you have presented all of your evidence 20 3411.85. In using this formwla, the payment
21 properly. Never have gquite understood how 21 that USAA is happy to make is $757.72 plus
22 I'm supposed to be mutual and detached and 22 tax. One more example, common Chevy pickup,
23 assist one side, but I do the best I can with |23 a late model pickup. These are not high
24 it. 24 priced parts, sir. The price that we sent in
25 Mr. Epley: Sir? 25 on behalf of the consumer is 362.46. Using
6 8
1 The Court: Yes, sir. 1 this formula, the total price is almost
2 Mr. Epley: I'm pretty comfortable in my 2 587.24 plus tax. These are approximately
3 business and what the issues are. If I have 3 double. Just short of double of what we
4 a procedural issue, -- 4 offered in our invoice. It’s very important
5 - The Court: That’s the only thing I can 5 for us because we have an ethical and moral
6 help you with is a procedural issue. 6 standard, like Ms. Stratton said, that we
ki Mr. Epley: Okay.., I'm fine, sir. 7 -could bill anything we want and that’s not
8 The Court: Is theré something that you 8 true, sir. We’re billing for the services
9 need? 9 that we provide and the material we provide.
10 Mr. Epley: I thank you for your offer. 10 We feel we’re billing more than fair and
i1 The Court: Proceed. 11 reasonable and by what USAA is paying in
12 Mr. Epley: We’d just like to close this |12 maybe other parts of the country. We did not
13 and thank you for coming in, Your Honor, . 13 get this. These may have been -- it’s
14 today. We'd just like you to understand a 14 somewhere. So in other parts of the country
15 few more points before we rest our case. We [15 they’re certainly indemnifying their insured
‘16 do send a bill to the insurance company on 16 twice as much as they’re indemnifying their
17 the customer’s behalf. The customér has a 17 insureds in this area. 2 high-priced one is
18 lot of different ways they could pay for 18 a -- for some reason, a 2007 Toycta Tundra.
i3 that. Most of the indemnification for 18 Our bill was 815 and the -- by this formula
20 losses, the consumer prefers that they use 20 that USAA proposed themselves not too many
21 their insurance proceeds. We would like you |21 years ago, 2005 ~- and some of our invoices
22 to know that we consider ourselves more than |22 go back to 2007 -- it’s $2,093.95 plus tax.
23 fair and reasonable for the services and 23 That’s over double. Also I have another one
- 24 products we provide. The rates that are 24 to show that they’re not alone. This is from
'!25 centested here are being paid by many other 25

Westfield Insurance Company from Safelite
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1 approximately the same date, sir. And these 1 other costs is going uvp has said that we just
2 are even slightly more because the labor rate 2 can’t take this anymore. ‘And we have tried
3 is higher on this Westfield than the USAA’s. 3 to communicate, and every time we communicate
4 So they’re even slightly more. A couple of 4 or try to communicate to any insurance
5 other things thét we’d like you to 5 cempany we wind up to the third party, who
6 understand. That the rates that we are 6 they say handles all their glass issues. 2nd
7 charging, sir, are certainly at, near or 7 we do have the assignment, the legél
8 below what they were ten years ago with every 8 assignment. We get this assignment before we
S one of our costs going up. You imagine what 9 do the work. Sometimes during we do --— )
10 gasoline was ten years ago, energy and 10 during when we're doing the work and
11 everything else. Most of the business in cur |11 sometimes after we do the work. But it‘s
12 industry is done on the rocad. The cost of 12 always after the loss, so that makes it
13 vehicles, et cetera, et cetera. We also 13 valid, and I think the counselor here agrees '
i4 would like you -~ there may be some 14 to that. And we wish we didn’t have to, but
15 misconception about this fax that Mr. 15 we are —-- we have filed against a few
16 Grantland and I were talking about yesterday 16 insurance companies, and I’1l1 be glad to give
17 that he believes that we have made some sort 17 you a copy if you so wish. There is 177
18 of promise once we do the job. We need you 18 insurance companies licensed in the State of
19 to understand, Your Homnor, that the work -- 19 South Carolina. I’m sorry. To do business
20 or the rateé were not agreed to before amny 20 in the State of South Carolina. I think
21 fax was sent. They were not agreed to before {21 there’s even more that are licensed in the
22 any fax was sent. The State says we have 22 State of Carolina -- State of South Carolina.
23 every right to do business in the state. We 23 Pardon me, sir. So itfs not like we're §oing
24 have been operating for 20 years and I have 24 crazy or anything like that. And the answer
25 been in this business for 34 years in this 25 to why we’re not on the networks is that at
10 12
1 area.  The consumer has the right to go 1 one point in time when we said that’s enough,
2 . wherever they want to. I711 give you an 2 here is the last network agreement that we’ve
3 example of that. If you took a fax -- if you 3 seen. In this network agreement, sir, I
4 made a phone call to the Publiz down here, a 4 believe it’s page -- it is a one-sided
5 local grocery chain, and you said I want to 5 agreement. It says in the agreement ~- and I
6 have a good meal tonight. I want ten pounds 6 can find it if you’d like, sir, the records.
7 of the best steak you got and I'm going to 7 It‘s number 4 -- 4.1 at the end. Safelite or
8 pay ten cents a pound and they no, sorry, we 8 any insurance or fleet company --
] can’t do it for that. But you fax it in. g The Court; Wait a minute. 4.1?
10 And you walk into the store a ccuple days io Mr. Epley: 4.1, sir. Did I not have
11 later and you pick up ten pounds of steak for |11 that in my --
12 ten cents a-pound. You put a dellar on the 12 The Court: That’s the records?
i3 counter and you walk away. I think you’d be 13 Mr. Epley: It’s their records. At the
14 arrested shortly thereafter for not paying 14 end of tﬁe first paragraph thexe, it’s
15 the bill that the -- what is proper for that 15 Safelite. Right in the middle of the
16 particular purchase. We also want you to 16 fizrst paragraph afterwards.
17 understand that we are not suit happy. We 17 The Court: All right.
18 have not designed anything. This situnation 18 Mr. Epley: "Safelite or any insurance or
19 has evolved over many, many, many years. And |19 fleet company f6r whose customers or insureds
20 since I'm on national orgénization, I do know }20 participate has rendered services hereunder
21 that there is nobody in this industry that is |21 shall have the right to audit such
22 profitable. Everything that the -- the 22 transactions, books and records for verifying
23 maneuvering and the directing of the insured 23 quality and compliance with the terms of this
‘4 to the third party’s own business, the 24 agreement.” We have no problem working with
25 any insurance company, anybody that we’re not

constant decreasing in pricing while every

ﬂ 25
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1 in competition with. But what this says is 1 The Court: I711 let him go ahead and be
2 that our competitor has the right to come in 2 quest'ioning you and then we’ll come back to

3 our building and look through our records. 3 that.

4 and not too many people are going to allow 4 Mr. Grantland: Yes, sir.

5 that. At lea{st we’'re not going to allow 5 Mr. Epley: It was ~-- I'm sorry, siz. It
6 that. 8o that was sort of the last straw. 6 was approximately $7200 plus change. v
7 Also this agreement does not allow for a 7 The Court: You're required to tell us

B guarantee for any quantity at the largely 8 how much and why.. In other words, you're

9 discounted rates and after a while you -- 9 recguired to corr;e in here and tell me I'm

10 when I speak to Ms. Palmer I can get into why {10 asking $21 on such and such a claim. I‘m

11 the costs are going up for companies like ‘ 11 asking foxr $18 on such and such a claim. Or
12 ours and going down for the third party who's 12 I'm asking for these many claims at this many’
13 also in the same business. I think that’s 13 dollars. You’ve got to put on record what

14 it. I appreciate you coming in today, sir, 14 you’ re asking for.

15 to hear the end of this.  And I think the 15 Mr. Epley: I have it. BAnd I appreciate
1e propexr thing now is to say I rest my case. 16 that, sir.

17 The Court: Not jﬁst yet. I got to 17 The Court: All right. Go ahead.

i8 assist him a couple things. What amount are 18 Mr. Epley: There are 67 claims, I

19 you asking the Court? You have -not -- I 19 believe that says.on this. 67 clahﬁs. The
20 don’t recall any testimony yet telling me how 20 amount is $7,337.07.

21 much money you are asking me to award and how |21 The Court: And have you supplied to the.
22 you got to that amount. . 22 defense a copy of each one of those claims?
23 Mr. Epley: I believe on the complaint -- |23 Mr. Epley: I have, sir. '

24  and I may not -- ' 24 The Court: They’ve given you the -- I

25 The Court: It does, but you're required 25 can't think of the --

14 16

1 -- once you get to court you’re required to 1 Mr. Grantland: He has. He’s produced

2 state the amount of money and why. Either 2 the claims.

3 you’ve got to produce —-- you can’t just say I 3 The Court: You got all éf ‘them?

4 want $7500 because I'm a nice guy. ) Mr. Gra‘ntland: Yes, sir. .

5 Mr. Epley: No, sir. 5 Thé Court: I‘m sorry. I had a case Just
6 The Court: It’s got to be more than that 6 a few minute that fiustered me so I'm just --
7 and you’ve got to put it on record. ? I've got to get over that one.. It was

8 Mr. Epley: Excuse me. I apologize for 8 criminal court and he’ll have a long time to
9 the delay, sir. 9 think about it. All right. Go ahead with
10 The Court: It’s okay. 10 your gquestions. )

11 Mr. Grantland: Your Honor, when he -- ' i1 Mr. Grantland: Thank you, Your Honor.
12 after Mr. Epley submits the -- his damages 12 I'1l sit here just like he did, if that’s all
13 information, may I question him based on this |13 right with Your Honor.

14 new testimony? 14 The Court: Yeah. I'm good with it. Go
15 The Court: Oh, absolutely. I just -- 15 ahead. '

16 Mr. Grantland: T understand. 16 Cross—examination

17 The Coﬁ:t: I’m playing that impossible 17 By Mr. Grantland:

18 role. 18 Q Mr. Epley, you've brought up a February 2005

19 Mr. Grantland: Yes, -sir. . I just have — 13 letter that you’ve brought up to. Judge Womble's... .
20 The Court: Which when I retire I’'m going |20 attention. Now, do you know if —- all of your

21 to demand an Oscar. 21 invoices are from 2007 and 2008; are they not?
22 Mr. Epley: Sir, I don’t have a copy of 22 That’s correct, sir.
23 it. My assistant has gone out to see if we 23 8o do you know if this -- what is quoted in this
24 ‘can get that amount. But if it’s proper, it 24 2005 letter was even in effect inkzoos. 20072 oOrc
{LZS was -~ 25 excuse me. 2007 or 200872
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1 A I really don’t know either way. The -- from my 1 o] But are you saying it would have come a month

2 knowledge cf. the business, this appeared -- 2 late? or a week later?

3 appears to be folks that were not a “preferred” 3 a Could be two or three days later.

4 provider. 4 Q Okay. Now, you testified to the court about the

5 Q But this invoice is two -- this letter is two 5 profit and decreasing pricing. Now -- and I bring
& years older than your invoices that you've 6 this up only because you mentiéned pricing. Do

7 submitted in this court? 7 you have a different price for a cash -- for a

8 That is correct. 8 €3sh customer versus &n insurance company?

9 Row, do you ~=- and whether it's relevant to USAA‘s 3 A We do not, sir. We discount according to the

10 policy in 2007 and 2008, you really don’t know? 10 market. We find that in a lot of cases we have to
11 A USAA' s policy? No. I was just making the point 1 try to get close to 'a cash market price. And

12 that there’s a very large price discrepancy that 12 believe it or not, Mr. Grantland, the leader in
i3 has been paid in the recent past. 13 the cash market pricing is, again, Safelite Glass
14 Q Okay. HNow, you talk about the fax that is 14 Company .

15 received and we talked about the -- 1 think one of 15 Q So your cash price and insurance price is the

i6 the faxes I shewed the court yesterday was a Thad 16 same? .

17 Miller fax. 17 A We try to stay somewhere near their cash prices.
18 Mr. Grantland: And I think that’s 18 Okay. Now, you mentioned the assignment. You

19 Exhibit One, Your Honor, if you have that. I 13 agree that your assignment is based on the terms
20 believe. 20 of the policy?
21 The Court: I‘m sure that I do. 21 A That’s what -- that’s what wa’'re looking at, yes,
22 Mr. Grantland: Yes, sir. 22 sir, ’

23 Q And in that -- ycu séid rates were agreed before 23 Q And just make sure we’re all oa the same page.
24 the fax was sent? 24 You mentioned the policy. You relied cn page 20
25 A Correct. 25 of the policy yesterday. Or excuse me. Page 18
i8 20

1 o] Rates.were quoted before the work was done; is 1 of the policy yesterday; did you not? You looked
2 that correct? 2 at page 13 of the policy about physical damage

3 A That is correct. 3 coverage?

4 Q S0 rates were discussed before you did work? 4 Mr. Grant],.and: Your Honor, I'm looking
5 A That’s correct.- 5 at, I guess, Exhibit Fcur, which is -- you

6 0 And the fax was sent before work was done; is that 6 have a certified copy. ’

7 correct? 7 Q You relied on page 19 of the policy in your

8 A Not necessarily. Sometimes the fax comes over a 8 testimony yesterday; did you not?

9 Eouple days later. 9 I'm sure I did semewhere along the line.

10 0 But it’s arcund the same time frame? 10 And youvralied on page 20 of the -- of 26 as welI;
11 A- Could be before; could be after. 11 - didn’t you?

12 Q Okay. All right. 12 I think I mentioned that page also, yes, sir.

13 A I will add to that that since we’ve had so much 13 0 Yes, sir. And you -- now, does the copy you have
14 trouble and experience in dealing through our 14 -— I know I've given a certified copy to the

15 competitor, we generally are starting the work or 15 Court. Does the copy you have also include the
16 the work precess by the time we call -- we assist 16 amendment of the pclicy?

17 cur customer in making a timely claim. So ocur 17 Mr. Grantland: Your Honor, that’s in the
18 work has started. If nothing elsé, the paperwork 18 back and it begins at page one of five.

19 - part- of - the-work or tha -- just the papetsark'pa:tn-»IB -Q —--Does your policy have .the amendmept?2---- B
20 of the work. 20 A If you’ll bear with me just a second, sir. Are
21 Q Okay. But this -- you agree this fax dida’t come 21 you -~ what page of the amencment are you

22 - mean,-this fax was either before you started 22 referring to?
23 the actual physical work or during -- while you’re 23 Q Pags One. I just gave you a copy of it.

4 doing the physical work, you would have -- 24 A Is it right here?

A 25 Yes, sir.

Not necessarily, sir.
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1 A Okay. 1 z That’s what the policy says.
2 Q Now, did you know that at the top of the amendment 2 Q Okay. Then you gave Judge Womble a Network
3 it says this amendment replaces Part D in its 3 Agreement from December 2006.
4. entirety? 4 A Yes, sir.
5 A Part D? 5 Q Now, was this in effect when any of your work was
6 Q Which is -- begins on page 13. 6 done in -- do you know if this was —-- if this has
T A I seae where it say that, yes, sir. 7 anything to do with any of the work you did in
3 Q So you would agree with me if this amendment 8 2007 or 20087
9 replaces Part D in its entirety, this is the 9 A I do not believe so. To the best of my
10 controlling policy language? ) 10 recollection, that wag the straw that broke the
11 A T would read this as if the amendment changes 11 camel’s back.
12 anything in the original policy, then there is -- 12 Q And whether this —- this is dated before any of
13 that would be amended. 13 your invoices? Before you did any of the work?
14 Q Right. So -~ 14 A Yas, I believe that’s correct.
15 A So if it’s not amended, then the original policy 15 Mr. Grantland: I have no further
16 would have to be relied on. 16 questions, Yox_;r Honor.
17 Q Rnd your assignment is based on the terms of the 17 The Court: I need to clarify. Yesterday .
i8 policy. That’s how you're able to sue USRA 18 you menticned some -- you mentioned a statute
19 becazuse you have an assignment to pursue a claim 19 that says that you can’t charge a deductible
20 under - the terms. 20 in this state for somebody with full coverzge
21 A Go right zhead, siz. 21 glass; is that right? Do y‘all agree?
22 Q Is that correct? 22 Mr. Grantland: Yes, sir.
23 A Yes, sir. 23 Mr. Epley: Yes, sir.
24 Q So you would agree the terms of this amendment are 24 The Court: Do either of you know the
25 very important? 25 statute? I‘ve googled it and everything else
22 24
1 A The terms of the amendment are i:értainly 1 wp here and I can't find it.
2 important. ' 2 Mx. Epley: I've been reading a lot of
3 Q Okay. And just to peint oukt, you see the 3 the law and the statute, sir, and it's
4. definition of repair on page one means restérinq 4 cextainly in there. I don’t have --
.5 the damaged property to its pre-loss operational 5 The Court: The other one, there was a
6 safety, function and appearance. This may include 5 statute meﬁﬁoned yeﬁterday that says the
7 the replacement of compcnent parts. Do you see 7 insurance company can’t own a glass company.
8 that? ' 8 Mr. Grantland: That's what you said.
9 Yes, sir. 9 The Court: I asked yesterday and y all
10 ©Q So you agree that under the terms of the policy, 10 both agreed ysstexday that that was the
11 repatir and replace -- replaéement could also be 11 statute.
12 included in the definition of repair? 12 Mr. Grantland: We haven’t been able to
13 Yes. 13 find a statute to that effect, Your Honor,
14 0 The goal is to put the car back in its pre- 14 but -- ]
13 accident condition? 15 Mr. Epley: To be just straightforward, I
6 A If you’ll give me a second, please, Yes, sir, 16 don’t know if it’s legal or illegal. My
17 3 Okay. And then wefve talked about page three of 17 point is it's. ——
8 five of the amendment, again which is the terms of 18 The Court: I remember from anothe-r casa
19 . the pollcy...And.yon’re familiar.with page three. |19 e ... that was brought up. - I.just-can’t find. it..- ..J
20 of five, paragraph Bl that says the limit of 20 Mr. Grantland: Yes, sir. We -~
21 coverage is the amount necessary to repair the 21 The Court: It’s either é'suprems Court
22 loss based on our estimate or an estimate we 22 decision that it would be inappropriate or a
23 approve? 23 statute. That's what I asked y‘all yesterday
24 I certainly can see that. 24 was it a statute and y’'all both said yeah.
‘L'ZS Q That’s what the policy says? 25

But I can’t finad it.

66



25 27
1 M=, Grantland: Your Bonecr, T certainly 1 acceptance of tke price. They did the work.
2 want to agree with you, but -- 2 They submitted an invoice to USAA for their
3 The Court: I think it may part of tke 3 price for the work. USAA paid something on
4 Fair Trades Act that doesn’t allow you to 4 every invoice. Not -- I mean, in every ~-
S coxe in and take a -- just like it doesn't 5 all 67 something was paid. It wasa’t paid a
6 allow a doctoxr to own a hospital. [ hundred percent, but sonething was paid on
7 M-, Grantland: Yes, sir. 7 each one. Rather than ask his customer for
8 The Court: But ncbody has it. B the difference in price, he took an
9 Mr_ Epley: No, I bavan‘t; X just would 9 assigament so that he could step in tke
10 comment it's —- 10 customer’s shoes and make a claim and --
11 ‘The Court: Both -- yesterxday both of you 11 under the policy. Bis rights are no
12 agreed that that’s the rule and hoth of you 12 different frem the insureds. If an insured
i3 said that existed so nothing to argue about. 13 has no rights to money under the policy,
i4 I'1l txust both of you tbat you're right, ‘ 14 neither will he. And we spent a lot of time,
15 ¥r, Grantland: Again, Your Honor, I'm 15 Tour Honox, talking about tke policy. You
i6 not -- it would make sense, but I'm n-ot awars | 16 have ~- I blew =p some pages up that are very
17 of a statute, 17 important to me. You have a certified copy
18 The Court: Okay. BAny other testimony? 18 of that policy hand—t;elivex:ed from Texas.
13 Mr, Epley: We will rest, six. i3 Frem my perspective, that’s the nost
20 The Court: They have rested. Counsel? 20 important evidence in this case because the
21 Mx. Grantland: Ypur Honox, at this time, 21 policy is a contract. D;’.d we violate this
z22 with all due respect to Mxr. Epley, I'd ask 22 contract by not paying the glass claim a
23 for a motion for a directed vexdict. Your 23 hundred perceant or did we not? That’s the
24 Honor, in a light favorable to Mr. Epley -- 24 issue., Mr. Epley talked about page 1% of 26
25 and you’ll have an opportunity to speak. In 25 of the policy, physical damage coveraga, We
26 28
1 a light favorable to Mr. Epley and Southern 1 wasted your time, Your Honor, and I apologize
2 Glass‘, assume everything Mr. Epley said today 2 for that, debating repair and zeplace, which
3 and yesterday is true. Ee has still not 3 is en page 19 of 26 of tke policy. Wr. Epley
4 proven -- oxr hasg still not presented evidence 4 -- I asked Mr. Epley what he based his —
5 that GSAA violated the terms of theix policy. 5 what undexr the policy did he base his belief
[ 4+ is the only issue before this court. Ee 6 that Southern Glass shounld be paid a hundred
1 stands in the shees -- he stands -- ha's 7 percent. He relied con page 20 of 26, which
8 wearing two hats, Ee’s wearing the hat of an 8 says for partial losses limit of liability is
3 insured through his assignment. Ee’s wearing 9 the amount necessary to repair or replace
10 the hat of Southern Glass. And in this case, 10 damaged oxr stolen property or parts. That's
i1 standing in ;;he shoes of the insured, he has 11 what he relied on, Well, Your Bonor, you
12 alleged that USAR violated the terms of their 12 héve -~ you have a poliey. The policy also
13 policy by not paying Southern Glass’s invoice {13 includes an azmendment. It says this
14 one hundred percent. In light -- and, Your 14 amendment replaces Part D in its entizety.
15 Honor, I submit to you that he has produced i5 So the part of the policy that he relied on
18 no evidenca that that was a -- that by USAA 16 yesterday is not -~ isn't applicable, The
17 not paying the invoice a hundred percent, 17 paxt -- the part of the policy where ke
13 that that violated USAA’S policy. In a light |18 relied on that he's entitled to an amomt
19 —°° favorable to him, to Southern Glass, Your 18 - - necessary to repair the loss is -not
20 Honor, they did work on 67 cars insured by 20 applicable, This amendwent, which you havg,
21 USAA. They —- before they did work, they 21 pages one through five, that’s the contract
22 were -- or while they did work, they received 22 between the insured and USAA because this
23 a fax that had a price, That fax said 23 amendment replaces part D in its entirety.
24 performance of work coastitutes acceptance of 24 Repair is defined. Repair is restoring the
service, Perfom;nce of the werk constitutes 25 damaged property to its pre-loss condition.
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This may include the replacement of component
paxts. So fxom USAAR's perspective, if it
means repair or if it means replace, it’‘s the
same thing. You know, whatever needs to be
done. You're not going to replazce a whole
windshield if yon bave a swmall crack, but
repair means -- can also include xeplace,
What are USAA’s duties ander the policy?
That’s under page three of f£ive of the
amendment:. It’s very clear, Your Eonor. Cur
limit of liability undex comprehensive
coverage, that’s what entitles a person
making a glass claim. And collision coverage
is the amount necessary to repair the loss
based cn our estimate or an estimate that we
approve if submitted by you or a third paxty.
That’s tha contract. That's it. Did USAA
violate this by paying what they approved?
They gave Southern Glass a number in this
fax, whether it was -- you have the Miller
work order that has the number spelled out.
You have anothex woik ordex that has the
number broken down. But they gave Southemn
Glass USAA’s numbexr: USAA’'s number is our

estimate or an estimate that we approve if
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Price. He received a fax £rom Safelite with
a nugber, with an approved number, and every
one of the faxes said performance of work
constitutes acceptance of the price. 3He
acknowledged --

The Couxt: Even with the ones he’'s
already began work on?

Mr. Grantland: Right. He's -~ well, b=
says some of them came ~~ I think his
testimony is some of them came before and
some of them came after.' But either way, -~

The Court: You’re telling me if 1'm
insured with USAA and my windshield is broken
at two o’clock in the morming and I'm fixing
to go cut of towm, I’can't call you and say
fix my windshield; we’ll deal with the
insurance stuff vhea I gat back?

Mx. Grantland: ¥es, you can.
Absclutely.

The Court: Okay. I just want £o be suore
what you’re telling us.

Mr. Grantland: Tha issue ig what -- the
issue is how much will USAA pay of his
invoice.

The Court: All right. Then talk to me
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submitted by you or a thixd party. Your
Hor;or, how did USAA violate the policy if
they paid what they approved? That's ail
they’ re required to do in the policy. Mr.
Epley may say it's unfair. It’s not right.
But that’s between the insured and -- between
the insured and insurance campany. Tbhis is
the contract. The contract says USAA only
has tc pay éither based on their estimate ox
an estimate they approve if submitted by
somecne like Seuthern Glass, a thirzd paxty.
There’s no dispute that tl:tat's what they did.
They paid what they approved. He contends
that by payin§ —-- by not paying the invoice
in £oll they violated the policy, but the
policy doesn’t require payment in full. It
requires payment based on what they approve,
which is right here in the language. Seo
that’s the issue. - And second, Your Honor, ---

vhether Mr. Epley agrees with us or not, with

' -= there’s no question in my mind the policy

was not violated, but -- in a light favorable
to Mr. Epley. But, second, Yeur Henor, if
you look at the fax that he presented, a

contract was created, a contract for USAA's

)
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some more about the statute that stated it
doesn't allow a d.eductible: I'all talked
about tbat yesterday. ‘

Mxr. Grantland: Yes, K sir -- that’s not --
that’s not --

The Court: I think it's very tantamount
to it, John. I don’t know that your contract
is going to hold up if it’s in violation of
ocur state law. So what's that statute? Tell
me what it is. Tell me whakt that statute .
says.

Mx. Grantland: Your Honox, --

The Court: XIf that statute says you have.
to pay a hundred percant, I don't care what
your contract says.

Mz. Grantland: I do not believe the
statute says --

The Court: I don't know what it says. .
¥’ all brought it up yesterday: I'm asking -- -
you o talk to ma.

Mr. Grantland: Well, Your Honor, I don't
have a copy of the statute in froat of me.

The Court: Do you know what it is?

Mr. Grantlarnd: Wo, sir.

The Courxt: I've got to -- I've got it up
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1 on the intermet. R1ll I have to do is just 1 The Court:; Do y'all need to take a
2 £find it. l 2 recess and find it for me?
3 Mr, Grantland: But -- my point -- 3 ¥r. Grantland: We can if you want, but,
4 The Court: ¥’all mean to tell me y’all 4 I mea:x; -
5 .coze in here to arque a great big old case 5 The Court: ¥Y'all got the computers.
6 like this over insurznce arnd nobody knows 6 Ms, Stratton: I know right where it is,
7 what the statute is? 7 I can find it very quickly Zoxr you.
8 Mxr. Grantland: Well, the dedunctible is 8 The Court: Will vou do that for me,
g not -~ it‘s“not -- that’a not the issne in 9 please? If you give me the séction number, I
10 the case. 10 can go right to it in a secord.
11 The Court: Well, I don’t know whether it 11 Ms, St:atto;z: Well, I don’t Imow the
12 is or mot. I'd like to see it. That’s 12 exact section number, but I can find it.
13 what’s been brought up, this may be i3 The Court: Find it for me. We‘ll take a
14 tantamount to a deductible. 14 ten minute recess.
15 Mx. Grantland: Yes, sir. 15 Mr. Grantland: Thank you, Your Eonor.
16 Mr. Epley: Deductibles are not applied. 16 (O£f the record from 1:47 p.m. to 2:22 p.=.)
17 It’s scmething to that oxdex. 17 The Court: Thank you. They tell me
18 The Court: Where’'s it at? 18 you'’ve found out.
18 Mr. Epley: I'm slow on that thing. I'm 19 Mr, Grantland: Yes, sir. Well, Ashley
20 soxe you're --— 20 did.
21 Mr, Grantland: I think we both agree 21 Ms. Stratton: It’s highlighted cn your
22 that there are no deductibles -- po 22 screen, )
23 deductibles apply. I mean, it is the amount 23 Mr. Epley: When it’s permissible, sir,
24 that’s in question. ) 24 I'd like to reply to Mr. Grantland's --
25 The Court: So, in other words, you’‘re 25 The Court: I don’'% think he was finished
34 36
1 saying no deductibles apply, but if I don’t 1 yet.
2 want to pay the right amount, the provider’s 2. Mr, Epley: I'm sure he’'s rot.
3 got to eat it and can’t call it a dedoctible, 3 The Court: Go right ahead, counselor.
4 Mr. Grantland: I'm saying that USAA -- 4 Mr., Grantland: Thank yon, Your Eonor.
5 The Court: I'm asking you. I‘m not 5 May it please the court?
6 putting words in your mouth. I'm asking yon 6 The Court: Yes, sir,
7 is that what you say it is. 7 Mz, Grantland: I apologize that we were
8 Mr, Grantland: No, sir. No, sir. B not prepared to discuss ded;:ct.ible because
g The Court: Okay. I just want to be sure 9 from our -- )
10 I know what we’re talking about. 10 The Court: I'm not -~ I just wanted to
11 Mr. Gzantland: No, sir. I‘m saying that {11 see what it particumlarly said.
i2 ander your contract with USARA, USAA will -- 12 ¥r, Grantland: Yes, sir. 2And the issue
13 and it’s right here. USZA will repair the i3 ig addressed in Section 38-77-280, Subsection
14 loss based on —— 14 B. There’s no deductible for glass claims.
15 Tha Court: I uaderstand it., I read it. 15 and, Your Honor, that -~ the USAA policy --
16 Mr. Grantland: And they will identify at | 16 Mr, Epley: Sir. Excuse me. It that
17 least a facility that’s willing and able .tc: 17 what it says, no deductible for glass claims?
18 complete the repair for the amount of the 18 The Court: Any automobile physical
-19- - estimate.--- . -- . e PR, P K] damage insurance coverage dsductible or
29 The Court: 3ut is it -- is that im -- is 20 policy dedu;:tible does not apply to
21 that in contrast to our law? Is that 21 automobile safety glass.
22 contradictive to what South Carolina says 22 Mr, Grantland: That’s what it says.
23 coacerning deductible? Would that be? 23 Mr. Epley: Thank you, sir.
24 Mr, Grantland: I do not think it would 24 Mr, CGrantland: And that’s 38-77-280.
" .25 be. 25 Your Honor, the USAA policy -- nothing
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printed, Your Honor. You have a jam.

The Court: That’'s a midget printerx. You
have f';c be midget to get down there.

Mr. Grantland: Your Honoxr, if I can
direct your attention to page two of five of
the amendment under the insuring agreement.

The Court: This is the Safelite Network
.Participation?

Mr. Grantland: No. Yo, sixr. The 4
policy. And you bave a caertified copy of the
policy. I can show it to you right here.
Thig is -~

The Court: It’s Exhibit Four?

Mr, Grantland: Yes, sir. Wheze that

yellow tab is, I think that yellow tab is on

page three of the amendment, if Y can direct
gou to it. I just wanted to show you ——

The Court: All right.

Mz, Grantlam'i: I gave you page two of
five, Your Bonor, under the insuring
agreement there at Al.

The Court: Right. ]

Mx. Grantland: At the very end it says
no deductibla undex comprehensive oxr

collision coverage applies to the cost of
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M=. Epley, he admitted that the faxes say
that performance of the work constitutes
acceptance of the price and texms. Your
Honor, and they did the work. 2An offer of
price was made and by doing the work they
accepted the price. B2and,; Your Honor, this
isn't the first time this issue has been
addressed.

She Court: Wait a minute., Wait a
minute. I thought you said just a few
minutes ago you concurred that in many cases
work was already either underway or dene when
the fax got there?

Mr. Grantland: That's what -- Your
Honor, he said -- I believe he said that the
fax either got to him before -- mayba while
they were doing paperwork oxr hefore they did

. work on the car. I cextainly didn‘t say -—
" The Court: I just want to be sure what I
heaxd.

My, G:antiand: Yes, sir, But my point
is, Yonr Honer, this issue has been -~ I want
to at leas.t bring the Couxt -- to the Court’s
attention that this issue has been decided

before in North Carolina. In Worth Carolina

N
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repairing or replacing damaged automobile
safety glass. So my point in showing you
that is just to make very clear that thelﬂsm
policy complies with South Carclina law
xegarding safety glass deductibles. You
know, the law doesn’t -- the law says there‘s
no deductible. .Ou: policy says there’s no
deductible. 2And the policy says ocn page
three, and to paraphrase,. USAA will f£ind you
a shop that will pay for the repairs so that
you're not ou(:—‘of—pocket anything. &nd --
but if you go to a third party, we’ll pay
what we approve of the estimate. 2And that’'s
-- so, I mean, the policy is perfectly
consistent with South Carolina law. Second,
Your Honox, what I was -- when we got on the
suhiject of deductibles, Your Honor, I believe

if Your Honor looks at the case from the

- perspective of Southera Glass, a contract +was

created by Southern Glass's conduét. There's
no -- they acknowledge that they xeceived a
customer who had insurance with USRA. They
acknowledge phone calls were made, Tkey
ackno.wledr_.;e a fax was received. They

acknowledge that -- in a light favorable to
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-—- and I give the Court the case of -- I ask
that that be an exhibit, Youxr Honox.
Defendant's Exhibit Ko, 5, CIM vs. Cascade
Auto Glass; five pages.

Mr, Grantland: The case of CIM Insurance
Company versus Cascade Auto Glass, 190 RC
App. 808 660 S.E. 2d %07, June 2008. That
case --

Mr. Epley: I object, sir. There’'s
higher courts that ruled exactly the cpposite
of that.

Mr. Grantland: If you’ll allow me to
£inish,

The Court: Let me hear his argument.’
Then we'll get to that. )

Mr. Grantland: Your Honor, I mean, this
i3 -- there a2re no South Carclina cases
directly on point, but this was a ~-~ this is

--~a-North Carolina case from the.¥Worth.Carolina
Court of Appeals that is literally the same
igsue. It involved GMRC and Cascade Auto
Glass. AC asked the court to determine
whether a contract was made when wozrk orders
‘were sent with the words performance of the

work constitutes acceptance of the price.
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1 That's exactly wkat -- this case involved a 1 exact same work; is that correct? That’'s his
2 different glass company, but involved 2 claim?
3 Safelite and it involved GMAC Insurance 3 Mr. Grantland: That’s his claim. 3And
4 Company. So Safelite was in the case, a .4 from my perspective --
5 different iasurance company, a differexnt 5 The Court: I just want to be sure.
6 glass company, but the same set of facts. 6 Mx. Grantland: Yes, sir.
7 Safelite sent the glass company a woxk order, 7 The Court: I just want to be sure that
8 a fax that said performance of the work B youx argument is that Safelite is the one
g coastitotes acceptance of the price. The g that's dealing with him, not USAA?
10 glass company did the work, seat an inveice 10 Mr. Grantland: No. No. My argument is
11 for a highexr amount and said there's no 11 Safelite is representing USBA in dealing with
12 coatract. Said unilateral ~- it’g unilateral 12 him, Safelite ig contracted --
13 offer. No centract. Xorth Carclina couxt 13 The Court: You don’t know whether
14 disagreed. And I would argue, Your Eeonor, 14 Safelite offered him what USAA anthorized ox
15 that that’s exactly the same situation we i3 not? .
16 have here. He did -- he xeceived a price 16 Mr, Grantland: Wo. It’s in the -- it’s
17 that USARA would pay. EHe did the work. T 17 in the ~- he admitted it. It’s in the work
18 mean, he’s a very experienced businessman, 13 oxders. They received a fax.
18 Your Honox. This is not foreign to hin. Ee 19 The Court: Yeah. But you don’t know
20 did the work. There was an offer of price. 20 whether they offered him the full amocont?
21 There was acceptance. In North -- under this |21 Mr. Grantland: Well, the price is listed
22 case -- 22 in the order. I mean, --
23 The Couxt: Hold on. 23 The Court: So Safelite puts in --
& Mr, Grantland: Yes, sir. 24 Mr. Grantland: USAA’s approved price.
25 The Court: Back up. Let me ask you 25 The Court: Safelite puts in 2004
42 44
1 this. 3 Avalanche, like the case you gave me just now
2 My, Grantland: Yes, sir, 2 on Mr. Larry something or anothex, Miller ox
3 The Court: What you just said to me. 3 something. And if he’'s going to have it
4 ¥ho offered that money to him? 4 repaired at Safelite or at his place or in
5 ¥r. Grantlaad: Safelite on bekalf of 5 Oshkosh, Wisconsin, this computer is going to
[ DSAA. The price was the -- USAA's approved [ offer the exact same price to all three
7 price. 7 locations to fix it?
8 The Court: But USAR didn’® do it. 8 Mr. Grantland: Your Honor, I can’t speak
9 safelite did. 9 to that, I don’t know what --
10 #r. Grantland: Safelite on behalf of 10 The Court: We’re going go into that im a
11 USAA did it. Safelite -- I mean, the 11 little bit, I hope, right?
12 . docurent says this is the maximum -- 12 Mr. Grantland: ¥ mean, we can. But from
i3 The Court: Is this the same Safelite 13 my perspective, the issuve in this case is did
14 that paid moxe foxr the same windshield in 14 USAA violate their policy.
15 anothex state? 15 The Court: Ckay. . I'm txying to £ind out
i6 Mr. Grantland: No -~ 16 just to be sure that -- I think I know what
17 Mz, Epley: Yes, sir. 17 his argument is and what the case is based
18 Mr, Grantland: Re, sir. This is 18 on, but you’re saying it’s something
13 - Safelite-Solutions-who manageas USAA' s glass -19 different, EER . P e e o
20 claim -~ who handles glass claims ~-- the USaA | 20 Mr. Grantland: Well, my -- the bottom
21 glass claims program. 21 lire, Yecur Honor, is ha's -—-—
22 The Court: For the whole country? 22 The Court: I understand. Please
23 Mr. Grantland: Yes, sir, 23 understand I'm in thaf unbelievable role.
2¢ The Court: And his claim is that they 24 Mr. Grantland: Yes, sir.
25 sometimes pay more in otker places for the 25 The Court: All right. Go ahead.
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1 Mr. Grantland:;‘!es, sir. The bottom 1 lower court to decide if things were fair and
2 line is if Mr. Epley stands in the shees of 2 reasonable because it is unilatexal. It
3 an insured méking an insurance claim. 3 wasn’t accepted. It was Jjust a one-sided
a The Court: I understand. I agree. 4 deal. A contract is two-sided and they said
5 Mr. Grantland: And his policy_' -- and the 5 ~~ it also ~~ they wrxote the same thing that
6 insurance policy says that -- very clearly we 6 we're claiming for ambignity. It was
7 pay based on our estimate or an estimate that 7 ambiguous and therefore it had to go -- the
8 we approve if submitted by a third party. 8 decision had to go to the benefit of the
9 That's what the policy says. And that’s g policyholder, the consumer. 50 we’'d like to
10 exactly what USAA &id in this case. 10 also, if I can, address the geatleman’s
11 The Court: Well, actually ke’s standing 11 statement on this particular policy. In the
12 in his shoes as a -—- he’s standing in two 12 State of South Carolina there axe no
13 sets of shoes, I guess you would say. EHe's 13 deductibles by the Code. And they’wve showed
14 we:aring two hats today. 14 you the Code. ZAnd this jindicates that it's a
15 Mr. Grantland: But he has no -- but at 15 unique component -- this is a unique
16 least in this lawsuit, he is -~ the only 16 component of a policy. This is not -- the
17 reason he can sue USAR in this lawsuit is by 17 glass is not addressed in the policy, sir.
18 virtue of his assigoment and so ==~ 18 Therefore it’s a question of an insurance
ig The Court: He sued you as Scuthern 18 interpretation and by its own nature that
20 Glass, not on each one as individuals. 20 means it’s ambiquous. Thia is a special
21 Mr. Grantland: Yes, sir. And there's -- |21 portion of comprehsnsive to replace the
22 The Couzt: And you didn’t object to 22 glass. It's a state law. They’'xre trying to
23 that. 23 throw evexything in in comprehensive, that
24 Mr. Grantland: No. I acknowledge that 24 glass is the same thing as replacing a car
25 hig assignment is valid. 25 that’s been keyed or something. It’s been
46 43
1 The Court: Ckay. 1 vandalized or an act of God or something
2 Mr. Grantland: But the issue is did wa 2 else. So it is very much different and it's
3 breach the policy. The policy says we pay 3 not addressed. These are two completely
4 what we approve. 4 different things and it’s still very
5 The Conrt: ALL right. Axe you done with 5 ambiguous. This is like trying to say
6 the motion? 6 replacing a broken windshield is repairing
7 Mr. Grantland: Yes, sir. 7 the damaged glass, which is just ambiguous
8 Mz, Epley: So let me see if I can 8 and it’'s not true. So we would like to move
9 annunciate this, sir., The case that 9 forward, sir, and have Ms. Palmer heard. And
10 counseloxr has given is in North Carolina. It 10 we'd like to bave on the record her testimony
11 was a couple of years ago. Obviously feel it | 11 and cross-examination.
12 was a bad ruling. It's a unilateral 12 The Court: Motion to dismiss is denied.
13 decision. What is says if one guy says this 13 Mr. Grantland: Thank youn, Your Honox.
14 is what I’'m going to do and the other guy 14 May I -- may we proceed with --
15 doesa’t agree, the Court, in that case, said 15 The Court: You certainly may.
16 well, that’s just the way it is. That’s 16 Mr. Grantland: And I'm going to move --
17 going +o happen. But last month in the State | 17 The Court: She can remain where she is.
18 of Comnecticut ~- and I am not a lawyer so I 18 Mr. Grantland: I may move around,
18 do not have it and I dm:x't think those folks 19- - Tha. Court: -That'l) be fine.
20 would object. In the State of Coanecticut 20 Mr. Grantland: Is-it okay if I sit right
21 the same thing was heard with Hanover 21 here?
22 Insurance Company and some glass peopla in 22 The Couxt: You’re fine,
23 Connecticut. 2And it went fo the Suprexe 23 Examination
24 ‘Court, not a lowexr court. And the Supreme 24 By Mr. Grantland:
Court said it had to be remanded back to the 25 Amy, fir;t I want‘ you te tell the Court who you

favl
"
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1 are, where you‘re from and who do you work for. 1 Kow, let’s talk zbout pricing and quality. How
2 A My name is Amy Palmer. I'm from Centez Point, 2 does USAR determine how much it will approve as a
3 Texas, about 50 miles norxthwest of San Antonio. I 3 price for a glass repair?
4 work for USAA’s home office in San Antonio Texas, 4 USAA does a comparison on a quarterly basis to
5 and I‘ve werked for them for about ten years. S determine what is being accepted by non-Safelite.
6 And what is your position with USAA? 6 glass shops, and with that comparison USaa
7 I'm an auto claims staff advisor. 7 positions its pricing to be above average.
8 Now, are you familiar with the terms of the USAA 8 Okay. Is your pricing -- is the way you do
] policy as it relates to glass claims? 9 pricing an arbitrary -- you just pick a number out
10 A Yes, I am. 10 of the sky or pick the lowest?
11 Q Are you familiar with how the glass claim process 11 Absclutely not.
12 works between a USAA insured, Safelite and znother 12 And how much does USAA pay in comparison with
13 glass company like Southern Glass? 13 other insura‘nce compsnies?
14 Yes. 14 They pay zbove average in each specific local
15 Q@ Now, are you familiar with Southern Glass’s i5 market. So to Mr. Epley’s point, it may vary by
16 lawsuit against USAR and the basis for their 15 market.
17 lawsuit. ’ 17 Okay. Mow, how does USAA insure that quality
18 a Yes, I am. 13 glass products are used on a USAA insured’s
19° Now, I want -- T definitely want you to explain 19 vehicle?
20 how the glass claim process works for '.Judge 20 We havé contractval requirements with Safelite
21 -flomble, but first let’s go ahead and talk about 21 Solutions, in this case, as we do with all of our
22 Safelite. What is USAA’'s relationship with 22 suppliers., If we get complaints, we dig down in
23 Safelite Soluticns? 23 those complaints and we trend to iosure that the
24 A Safelite Solutions is USAA’'s contracted third- 24 same type of complaint does not happen on a
25 party acministrator for glass claims. 25 repetitive basis. We measure Sdfelite cn member
50 52
1 Q Okay. 'Now, are they separate companies? 1 satisfaction just as wa measure ourselves on
2 A Yes, they are. 2 merber satisfacticn. And our members are like --
3 Q Does USAA own Safelite Solutions? 3 they -- they’re -~ it’s a reciprocal company. Ouox
4 A No. 4 membars let us know when there’s a problem and we
5 0 Can you explain the difference between Safelite 5 respond to that accordingly.
[ Solutions and Safelite 2ZutoGlass? 6 Now let’s talk about the process. I‘m a USAR
7 A Safelite Solutions is a company who administrates 7 insured. I have a piece of broken glass -- I have
8 glass claims for variocus insurénl:e companies., 8 a crack in my windshield. I want Southern Glass
9 They take loss repoerts. They process invoices. ] to fix my windshield. How does the glass claims
i0 Safelite AutoGlass is an entity not related to 10 process work for me in that case?
11 Safelite Solutions. They're the glass company. 11 That can work a couple of diffarent ways. <You
12 They physically replace and repair glass. They 12 personally could contact USAA or the glass shop
13 are owned by the same parent company, Belron, and 13 could contact USAR on your behalf. Either way,
14 it is for that reason that they’‘re financially 14 when you contact USAA our voice prompt identifies
15 affiliated. 15 that it’s a glass only claim, in which case you’re
16 Q Okay. Now, is Safelite Solutions reiquired to have 16 routed directly to Safelite Sclutions, Before
17 a South Carolina license to talk to your insureds? 17 Safelite Solutiens answers the phone, the voice
18 A Ro, they're not. 13 recording says please hold while we transfer your
18 Is~if-dllegal or does it violate any sltatute for 45 call to ocur approved thirg-garty administrator,
290 USAA to have an agreement with Safelite for 20 Safelite Solutions. When the Safelite
21 Safelite to receive glass claimé for USAA? 21 representative answers the phone, they answer as
22 No. 22 required by USAA, “Thank you for calling USAA's
23 s} Does Safelite Solutions do the same type of work 23 glass program managed by Safelite Solutions. This
24 for other insurance companies? 24 ig rep’s name. I must inform you that Safelite
25 A Yes, they do. 25 Solutions is financially affiliated with Safelite
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1 AutoGlass.,” 1 A If Southern Glass accepts the pricing, Safelite
2 Q Okay. So what do y’all -- and what 1s discussed 2 allows the insured to talk to Safelite -- ta
3 over the phone? 3 Southern Glass to work out the arrangements of the ’
i1 A Multiple things that are necessary for a loss 4 glass replacement or repair.
5 report to be filed; one being the primary 5 Q Okay. Now, again, if there is a difference
6 policyholder’ s policy number or member number. § between what USRA/Safelite will pay than what
7 Then Safelite is required to insure that they axre 7 Southern Glass is charging, who pays the
8 speaking to the policyholder, so.you will heaxr 2} difference?
9 some identifying questions, such as address, S A The insured does.
10 telephone number, those kind of things. 2And then 10 0 And is that discussed over the phone?
11 they take some vehicle information, what happened, 11 A Yes, it is.
12 what caused the loss, and then they’ll qualify 12 Q Is that phone call recorged?
13 that windshield to see if it's repairable oxr 13 A Yes, it is. ]
14 replaceable. WNow, at any time if Safelite 14 Q And after the phone call is finished, what happens
15 qualifies a windshield to be repairable and the 15 next?
6 insured wants to replace that, they absolutely 16 A The referral is faxed to the glass shop who will
17 have the right ‘to do that. 17 be doing the work.
13 Q Okay. So -- 8 Q Is that the work order we’wve been discussing?
i9 Mr. Epley: ‘I'm sorry. I just didn’t | lé Yes, it is. I believe the Miller work o¢rder is on
20 hear that. I don’t want to interrupt. Say 20 exhibit. )
21 that again, please. 121 Q I believe that’s Exhibit One. So this Miller work
22 Ms. Palmer:- If at any time an insured would 22 order, I‘/11 give you my copy. Amy, when is this
23 like to replace their windshield instead of 23 work order sent to Southern Glass?
24 get it repaired, even though Safelite says it 24 A The work order is sent immediately following the
25 repairable, they have the right to get it 25 phone conversation.
54 56
b3 replaced. 1 Q It’'s faxed to Scuthern Glass?
2 Mr. Epley: Thank you, ma’am. 2 A Yes, it is.
3 Q So when do you discuss pricing? 3 Q The day of the phone call?
4 A Toward the 'e.nd of the phone call. 4 A Yes, it is.
5 Q Okay. Tell us about pricing. 5 Q And is that work order similar to other work
6 & In this example, you've chogen to have Southern 6 orders for the claims that Mr. Epley is making in
7 Glass do your work. Southern 8lass does not have 7 this case?
8 a contract with Safelite and therefore does not up B8 A Yes, it dis.
a front accept their pricing, so there has to be a 9 Mr. Epley: I'm sorry. X didn’'t hear the
10 pricing discussion to set the expectations with 10 last one.
11 the insured in case there’s going to be any out- i1 Mr. Grantland: I asked if that work
12 of-pocket expense because, as the contract says, 12 order was similar to the other work orders
13 we’ll pay based on estimate that we approve or our ;13 submitted on the claims Mr. Epley is making
14 estimate. So when the pricing is discussed, the 14 in this case.
15 glass shop will either accept that pricing or not 15 Mr. Epley: Thank you. My apologies.
16 accept the pricing. And if the priecing is not 6 Q In every —- in all 67 invoices that Mr. Epley’
17 accepted, then Safelite will have a conversation 17 submitted to USAA, was a work order like the
18 with the .insured and say let’s say Colorel Smith, 18 Miller work order submitted? .
19 you'va elected for-Southern Glass to do your work 19 _A. Yes.. -
20 and I must inform you that Southern Glass has not 20 ¥z, Grantland: And that’s already
21 accepted the pricing that USAA has approved. So 21 admitted, Court Reporter, as Exhibit One; is
22 if Southern Glass requires youn to pay an 22 that correct?
23 additional a.mouht, you’ll be respounsible for that. 23 Court Reporter: That's correct.
24 o] And, likewise, if Southern Glass accepts the 24 Mr, Grantland: Your Honor, do you have a
]ﬁs pricing, what happe‘ns? 25 copy of the work crder that we're referring
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1 to? 1 Glass send a bill to Usaaz?
2 A The Court: Which one is that? 2 They sent it to Safelite upon the directicn of
3 Mr. Grantland: It’s Exhibit Cne. 3 USAR, yes.
[ The Court: I do. 4 And how much of the bill did Safelite pay for
5 Mr. Grantland: Just want to make sure 5 UsSaa?
5 we’re 211 on the same page. 6 The amount on the work order.
7 0 I’d like for you to explain to the Court this work 7 The amount paid is the same amount quoted in the
3 order, Bmy. The part that says USAA has 8 work order? . *
9 cdetermined a maximum amount, what does that mean? S Yes,
10 A £ means that that’s the maximum amount USAA 10 And is that thé same amount that’s discussed over
11 will pay plus any sales tax or parts necessary to 11 the phone?
12 cozplete the job, such as mouldings. 12 Yes, it is.
13 [0} And what are these numbers above that paragraph 13 S0 in the case of Mr. Miller, what did Safelite
14 with WS List, CT List. It looks like labor per 14 pay?
15 hour. What do those numbers mean? 15 They paid the amount on the work order plus
16 A Those are nusbers that represent what USRAA’s 16 applicable sales taxes and necessary eguipment,
17 approved pricing is based on the MAGS list price 17 such as mouldings.
18 that tr. Epley spoke about yesterday. 18 Now, has Southern Glass sver submitted bills for
18 The Court: Based on what? 19 the same price in the work order?
20 Ms. Palmer: The NAGS list price. 20 Yes, sirc. v
21 Q So are these numbers above just a breakdown of 21 And in those cases, is the bill paid in full
22 that number below? 22 because it’'s the same price?
23 Yes. 23 Yes.
24 Q Now, the paragraph below uader notice, there's a 24 And would Safelite send Southern Glass a check
25 phone number. It say please contact Safelite at 25 based on the maximum amount of the work order?
58 60
1 1-614. W®hy is that sentence in thare?’ 1 Yes.
2 A That sentence is there in case there’'s a 2 Has Southern Glass ever returned checks back to
3 discreparcy in price. Perhaps the windshield 3 Safelite or USAA because they were not -- because
4 cuoted is not tha windshield that applies to the 4 the amount was nct -- the amount paid was not
S insured’s vehicle, Sometimes windshields have a 5 enough?
6 different tint color, for example, and one with 6 No.
7 tint will be more expensive than one without tint. 7 Now, let’s talk aboit the USARA policy itself.
8 If those things are determined and that discussion g Mr. Grantland: 1 believe that is Exhibit
9 is had, then the work order would ba adjusted. ] Four, Your Honor. 1I'm going to have Amy
10 © Okay. Then the next sentence, performance of 10 address the policy.
11 services constitutes acceptance of the above price 11 Now, Mr. Epley read from Part D, physical damage
12 and billing instructions. What does that sentence 12’ coverage, yesterday. He read --
13 means? 13 Excuse me, John. I don’t have a copy of the
14 A That means that if you perform the work then 14 policy here. -
15 you’re accepting the pricing. 15 Mr. Epley: Are you talking about the
6 Q And is that language in every work order? 16 amendment?
17 A Yes, sir. 17 Mr. Grantland: I‘m talking abont tha
8 ¢ For all 67 invoices submitted by Mr. Epley? 18 policy and 'the amendment, yes, sir.
19 - A - Yes, sir. - e et e 219 . The Court: Scme of -it, I'm net for sure-
20 Q And this is sent right after the phone call? 20 what she’s saying.
2F a Yes, sir, ’ 21 Mr. Grantland; Please answer —-
22 Q Now, did Southern Glass ever send this work order 22 The Court: It's based on NAGS, K-A-G-S?
23 back to Safelite? 23 Ms. Palmer: Yes, sir.
4 A Not to my knowledge. 24 The Court: Is that something I can look
0 Once Southern Glass made repairs, did Southera 25 at?

25
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1 Ms. Palmer: Yes, sir. 1 partial losses and particularly on page 20 the
2 The Court: I can go on the internet and 2 language says partial losses limit of liability is
3 lock that up? . 3 the amount necessary to repair or replace the
4 Ms. Palmer: National Anto Glass 4 damaged property. (Amy, is that USAA policy
5 Specifications. I would assume that it’s on 5 applicable to the glass ciaims Southern Glass is
6 the internet. 6 bringing in this case?
7 The Court: So if I want to put this 7 You’'re referring to pages 19 and. 2072
3 . pax:ticu’la.r one in, it’ll tell me how much? 8 Right.
g Ms, Palmer: It will tell you the list ] A No, sir, it’s not applicable to any of the losses
10 price, yes, sir. Assmming that their list is 10 in this case.
11 on the internet. Mr. Epley, would you —- 11 Q What policy provisions are applicable?
12 The Couxt: This is the same NAGS that 12 A The provisions in the' amendme;\t.
13 most every paint and body shop in the country i3 Q Qkay.
14 uses to price things; is that xight? 14 A The amendment replaces Part D in its entirxety.
15 #s. Palmer: Yes, sir. 15 0 And the amendment is pages one through five that
16 The Courxt: So if I call cne of the paint 16 says amendment at' the top?
17 and body shops. here in'town and say look this 17 A Yes.
18 up, you’d be ready to stand by what they say? 18 And it says at the top this amendment replaces
13 Ms. Palmer: Yes, sir. 19 part D in its entirety?
20 The Ceurt: Okay. 20 That's correct.
21 Q You have it? 2L Q Sc those are the terms that we need to be
22 A Got it. 22 addressing when we look at the USAA policy as it
23 o} You got it? 23 relates to glass claims?
24 A Yes. ‘ 24 A That’s correct. )
25 Q All right. 25 0 Okay. What is the date of this amendment?
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1 Mr. Grantland: Your Honor, I wanted Amy 1 A The:-date of this amendment is December of 2005, I
2 to mo.ve on -~ 2 believe December 17th is the exact date.
3 The Court: I‘Ip sorry. I didn’t mean to 3 9 S50 would this zmendment be applicable for all of
4 get off on something. 4 the invoices submitted by Southern Glass in this
5 ¥Mr. Grantland: No, Your Honor. You're 5 case?
3 the -- answer -- please ask her any questions 6 This amendment would apply, yes, sir.
7 you want. ‘ 7 Q Okay. And the Court has a cértified copy that's
8 The Court: And I'm not nearly as dumb .as 8 already into evidence that you brought from Texas?
9 I'm sounding. 9 A That’s correct.
10 Ms. Palmer: There are no dumb guestions, 10 Mr. Epley: I'm sorry, John. What's the
11 sir 11 date, pleass, sizr?
12 The Court: I just want to be sure I 12 Ms. Palmer: December of 2005.
13 understand we what wefre talking about. I 13 Mz, Ep;ey: Mine says 8/06. 2am I looking
14 suspect I'm going to see this again 14 at the same thing?
15 somewhere. 15 A I apologize. This is a revision of the December
16 Mr. Epley: You will, sir. 16 ‘05" amendment.
17 The Court: So I'd like to go ahead and 17 My, Grantland: It first came out
18 learn all of it right now. All right. Go 18 December ‘05,
—11.19.. ahead. e . . - - 13 Mrz. Epley: Okay. = N
20 ¥r. Grantland: Okay. Your Honor, we're 20 Q A lot’s been said about fepair versus zeplace.
21 '-- I have asked Amy to review the USAA 21 What is the definition of repair under the policy?
22 policy, which is Exhibit Four that the Court 22 A Repair means restoring the damaged property to its
23 has a copy of. 23 pre-loss operational safety, function and
24 Q Just- for ths record, the testimony yesterday dealt 24 appearance. This may include the replacement of
with pages 18 and 20 of 26, which deals with 25 component parts.
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1 Is there any confusion or ambiguity in this 1 work, we would still find a shop that would do the
2 Alang-uage? 2 work. s
3 o, sir. 3 Q Okay. So the policy languzge that says the amount
4 If the policy says repair, it also could mean 4 necassary to repair the loss based on our
3 replace according to the terms of that policy? 5 estimate, what does that mean?
6 That is correct. 6 I'm sorry. Say again.
1 In fact, you said that if a member wants 1 Q The amount -- the language that says the amount
3 replacement they can get replacement? 8 necessary to repair the loss based on our
9 That’s correct. 3 estimate, what is USAA’s estimate?
10 Okay. Now, what page of the policy, of the 10 A That is the amount that’s faxed over.
11 amendment, addres_s how USAA will pay glass claims? 11 Q In the work order?
12 Page three of five. 12 A In the work order and discussed over the phone.
13 . And direct us to what page -- on page three of 13 Q Okay. And then the next sentence, or an estimate
14 five, what part of that page addresses how USRA 14 we approve as submitted by you or a third party,
15 will pay élass claims? 15 what does that mean?
16 Undér 3, Nomber 1. Our limit of liability under 16 A That means that if you submit an estimate to have
17 comprehensive coverage and collision coverage is 17 a glass repaired, if we approve that estimate we
18 the amount necessary to repair the loss based on 18 will pay it. Otherwise, we’l}l pay an amount that
1% our estimate or an gsti.mate that we approve if 18 we approve.
20 submitted by §ou or a third party. Upon request, 20 Q And this language is in all the policies Mr. Epley
21 wa will identify at least one facility tkat is 21 is claiming an assignment?
22 willing and able to complete the repair for the 22 Yes, sir,
23 amouvat of the estimate. 23 And vnder the terms, can an insured chose whatever
24 So what does that mean in lay terms, Amy? 24 glass shop he wants?
25 That means that we will pay an amount that we 25 A. Yes, sir.
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k3 approve and we basically guarantee that there’s a 1 Q Do they have to go to Safelite?
2 shop out there that will do it -—~ do the work for 2 No, sir.
3 that amount. 3 Okay. And under the terms, who determines or
4 So if the ipsured -- if your -- if the -- are you 4q controls the price that is paid to the glass shop?
5 saying t‘hat you’ll -- the insured will be out-of- 5 OS2A.
1) pocket any amount of money? A 6 Q bo the terms —- does anywhere in the policy
7 Ko, sir. I’'m saying that they will not be out-of- 7 require USAA to pay 2 hundred percent of any
3 pocket. B estimate or invoice submitted by a glass shop?
S They will not bea out-of-pocket? 9 No, sir.
10 When talking of glass claims, comprehensive 10 Q Are there any terms in the policy that give the
i1 coverage applies to glass claims, and the statute 11 customer or- third party glass company, like
12 discussed earlier —-— 12 Southern Glass, the right to receive a hundred
13 Right. 13 percent?
14 V -- and it’s in the policy that there’s no 14 No, sir‘.
15 deductible for a glass claim. So what we're i5 Q Now, make sure we’re clear. Once USAA determines
16 saying here is that we’ll pay based on an estimate 16 a rﬁax amount it’s going to péy for replacement or
17 or ona that you submit or a third party submits, 17 repair, how much of that bill or invoice is paid?
18 but we will find at least one shop that will do 18 A ' They’'re going to pay based on the amount that they
19 the work for that amount: - 0 —.o- .- 138 - -approve. -- -
20 So that the customer -- so that your insured is 20 Q Does that price come from Safelite or from USAA?
21 not cut-of-pocket any amount of money? . 21 That prices comes from USAA.
22 That is correct. 22 Q Now, before work starts, can a glass shoé, like
23 Ckay. 23 Southern Glass, call and question the price in the

" 24 And so that I may clarify, if an insured were to 24 work order?
IES specify that they did net want Safelite to do the 25 A Yes, sirc.
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1 Q And you’ve given-an example like in tinting or 1 A Zwart.
2 something? 2 Q Now, is this a phone call that’s kept on file?
3 A Right. So it’s possible. And we’'ve brought a 3 A Yes, sir. We discussed quality -~
4 cquple_bf examples with us. You'll hear Safelite 4 Q Right.
5 goes through a process of valida_ting that they've 5 A -— a few questions back and this is jnst anothex
6 quoted the appropriate part. 6 way ttlxat we insure the gquality and compliance with
7 Q Okay. To your knowledge, did Southern Glass ever 7 what USAA requires Safelite to do for us. Sa
8 question any of the work orders submitted? 8 there -- the requirement is that they record and
3 A Not to my knowledge. 9 retain a hundred percent of the phone calls..
10 Q Okay. Now, let me ask you specifically asbout your 10 Q and as the glass claims advisoxr for USAA, you
11 ‘ knowledge of Southern Glass’s claim in this case. 11 would have access to these tape recorded phone
12 You’ve had —— have you had an opportunity to 12 calls?
13 review the invoices Southern Glass has submitted? 13 A Yes, sir.
14 A Yes. 14 Mr. Grantland: Your Honor, at vthis time
15 Did USBA and Safelite follow its claims process in 15 I would admit the Zwart phone call. This is
16 each clain submitted? 16 on CD-ROM that Z can pull out for the record.
17 A In each claim submitted on Qmis 87, yes, sir. 17 Defendant's Exhibit Wo. 6, CD-ROM of Zwart
8 Q And tl"le insurance policy is the same? 18 and Miller nuélio. )
19 A ‘Yes. i3 Mx. Epley: Your.Henoxr, I would like %o
20 Q The language about putting the vehicle in pre- 20 object ta this. It’s without foundatica.
21 - accident condition, whether repair or re{:lace, 21 Mg, Palmer was not there. The folks that
22 t;hat's the same? 22 record these thinga are competitors of ocurs
‘23 Yes. 23 and every other glass shop in the country,
24 And price discussed over the phone with the 24 and they are subject to manipulating these
25 customer and Southern Glass? 23 type of things in a numbexr of different ways,
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1 Yes, sir. 1 especially electronic.
2 And was a work order submitted with a maximum 2 Mr. Grantland: Your Hoﬁor, she’ = the
3 amount -~ maximum price USAA would pay? 3 glass claims advisor for USRA. She's a
4 Yes. , 4 custodian of -- she has access and is
5 0 Just like that Miller work ordex, either 5 custodian of all USaa and. Safelite’s recoxds
6 sumnarized or broken out? 6 as it relates to glass claims. She -~
7 A That's correct. 7 Mr, Epley: Your Heomor, she wasn’t there.
8 Q And did Safelite pay the max price pursuant to the 8 This was -~
9 work order? » 9 Mr, Grartland: She doesn’t have to be
10 Yes, they did. 10 +here,
11 Q Now, do you have avny examples of how the process _11 Mr. Epley: She was given this either by
12 worked between USAA and Safelite and Southern 12 some_sort of email or --—
13 Glass? 13 The Court: We need somebody that's going
14 A Yes. We've brought two examples with us today. 14 to testify that this is a recozrding they
18 Wa will hear a phone call that’'s an example of 15 made. )
16 when Southern Glass accepts USAA’s pricing and we 16 M. Grantland: She certaiﬁ_‘l.y can do
17 will also hear an example of when they do not 17 that, Your Honor. She --,
18 d.is;:ussing pricing and wa’ll hear Mr. Epley’s 18 The Court: How would she be able to do
.19 comments... 19 . that? .
20 Q First let's --- 20 Mr. Grantland: I mean, she was the -- I
21 .Mr. Bpley: When that comes I will 21 mean, it is a recording kept on file with
22 object. . 22 USAA, She'’s the glass claims --
23 Q First, which phone call -~ what phone call do you 23 The Court: How is she going to testify
24 have, Amy, where Scouthern Glass accepted the 24 that it wasn’t manipulated?
pricing? ‘ 25

” és

Ms. Stratton: Your Honor, undexr the
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1 rules of evidence, this is a business record 1 phone call.

2 and she’s the custodian of the business 2 Ms. Lown: Is Zwart one of our invoices

3 records., 3 that we’re claiming?

4 The Court: Who are you? 4 Yes

S Ms. Stratton: I'm co-counsel. 3ashley 5 The Court: Go ahead.

5 Stratton. I apologize. 6 (FTime lapse while portion of audic is heard.)
7 The Court: Okay. You had me, jumping up 7 Stop there. So what was -- how does the call

g like one of those whack a moles. 8 begin, RAmy?

o] Mr. Grantland: It’s a business 9. Tammy with Safelite solutions says, as I was

i0 xecord, Your Honor. It’s like any other 10 explaining earlier, thank you for calling the USAaa
11 business -- i1 glass program managed by Safelite Solutions. &and
12 The Court: I’‘m just askirg. 12 in a momert yon will hear the rest of the

13 Mx. Grantland: Yes, sir. It‘s like any i3 disclosure.

14 other business xacord. I mean, -- tha courts 14 'I‘hejCouxt: Wait a minute. X think we’re
15 allow —-— 15 going to need a little foundétion of who

16 The Court: Do you know who made the 16 she’s talking to. You went into that

17 recordix_;g? 17 yesterday and they absolutely denied they had
i8 Mr. Grantland: Yes, sir, it’s on the 18 anybody pamed Teny working for them,

19 phone call. 13 Mr. Epley: We want to be vexry honest and
20 Mxz. Epley: Again, it’s without 20 straightforvard with ~- our bockkeeper here
21 foundation, sir. 21 said f.he::a could have been ~- this is years
22 e, Grantland: I‘ve laid the foundatien 22 ago and folks coms and go.

23 by -- 23 The Court: So there could bave heen?

24 The Court: I think it goes to the meat 24 Mz, Epley: It's a pessibility, yes, sir.
25 of your claim. You claim certain things 25 The Court: That's what I wanted to make
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1 happen aad they’ve get a right to defend it. 1 sure before we went any farther.

2 I'm going to hear it. 2 Mr. Epley: Yes, sir.

3 Mr, Epley: Thank you. 3 The Court: Go ahead and hear it.

4 Mr. Grantland: Your EBonor, if we can -- 4 {Time lapse while poxztion of audio is

5 I want to make sure you can hear it aad I 5 resumed.)

6 don’ &t want to get in your way. 6 Okay. Stop. ©§So she’s recoxding who it is that

7 Tha Court: Simple way to do this. BSit 7 she's speaking to here just as she will with the
8 it right over there in froat of that 8 insured,

9 microphone. Put the microphone right down on ] {Time lapse while portion of audio is

190 it and we‘ll hear it in the next building. 10 resumed. }

11 Mg, Stratton: It’s fairly loud so I'm 1] Stop. Okay. So just as I explained, she is

12 sure it’ll be -- all right. I‘m ready i2 required to take the information from the -

13 whenever you are. 13 policyholder. She is not allowed to take the

14 Mr, Grantland: This is the Zwart phone i4 information or file a claim without the

15 call and -- 15 policyholder present,

i6 The Court: Make sure you point that 16 {(Time lapse while portion of audio is

17 microphone down to the speaker. Slide it as 17 resumed. )

18 close to it as you can. 18 Okay. Stop. COkay. So there was the full

19 Mz, Grantland: Ckay. Your Bonor,.at 19 disclosure that she ig required to raesad to the _ .
20 this time we’ll play portions of this phone 20 insured.

2% call.- And, Amy, I'11 tell you to stop if you | 21 {Time lapse while portica of audio is

22 want to explain something. 22 resured. )

23 Mr. Epley: Excuse me one second, Your 23 Ckay. Stop. So the information .that she has

24 Honor, Portions of the phone call? 24 gathered so far will enable her to locate his

25 Mr. Grantland: No. I'll play the entire 25 policy and validate coverage. The date is going
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1 to determine what coverage applies to the loss. 1 claim in this case?
2 {(Time lapse while pertion of audio is 2 Yes. I believe they’ve asked for $116 additional.
3 resumed.) 3 2 Okay. So even though they agreed to the amount -~
4 a Stop. Okay. So she asks the guestion is your 4 agreed to the pricing over the phone, they stiil
5 damage smaller or larger than a dollar bill. 5 sent an invoice for higher, for $100 more?
6 That's qualifying it basically. If it was smaller 6 A Yes. ’
7 she would advise that it may be able to be 7 Approximately $100 more.
8 repaired, and he’d have the option at that point 8 Mr. Grantland: Your Honor, at this time
E] to say repair or replace. 2And she addressed the 9 I would admit that recording into evidence.
10 zero dollar deductible. 10 I believe it's already admitted.
11 {Time lapse while portion of andio is 11 o Amy, do you have any recordings where Southern
iz resumead. ) 12 Glass did not agree to Safelite and US2A’s
13 A Okay. Stop. 5o, again, the insured has -- they 13 pricing?
14 can choose who does their‘wox:k and at any time ~- 14 Yes. Tha Miller recording is an example of that,
15 you know, someone other than a shop that has an 15 Qkay. Is the Miller -—~ is the same -~ is Miller
16 agreement with USARA or Safelite, there’s no 16 the same guy we’ve had his work order? we've
17  warranty that applies so she addrassed how to 17 talked about the Miiler work order?
18 handle his warranty work with the other shop just 18 A Yes.
12 as a - 13 Okay. Play the Miller tape.
20 The Court: Just out of curiosity. What 20 (Time lapse while portion of audio is heard.)
21 xind of warranty is there on glass? 21 Q Stop-
22 Ms. Palmer: If a USAA shop, SO someone 22 Mr. Grantland: Your Honor, in the
23 who has a contract with USAA or with 23 interest of time we can move forward to where
24 safelite, as of that agreement, there’s a 24 the pricing discussion is or if Mr. Epley
25 lifetime warranty on the workmanship. 25 would like to hear the entire tape we can
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1 The Cc;u.rt: 0Of the glass or the repaix? 1 hear the entire tape.
2 Ms. Palmer: Of the glass, Of the glass. 2 Mr. Epley: That’s okay, sir. Thank you.
3 So if -- you asked or the repair. So if a 3 Mr. Grantland: I mean, we can move
4 repair fails, the zepaix is refunded aand the 4 forward just to where the pricing is. I
5 replacemant is doze. 5 don’t think the court needs to hear who you
[ The Cox'xrt: I'm sorry. I left the repair 6 are, where you're from, all that again.
7 completely out ¢f my mind. ' 7 The Court: 32 weeks ago in real life.
8 '(Time lapse wﬁile audio is resumed.} B Mr. Grantland: So if I can move -- if 1
9 The Court: Stop. Wwhat did she say? Did 9 can just fast forward, Your Honor.
10 she say NAés list pricing less éB percent? 10 {Time lapse while audio is resumed.)
11 Ms, Palmer: Yes, sir. And §40 per labor 11 The ‘Court: Labor was how much?
12 and §15 per kit. 12 Ms. Palmer: $40 pexr hour and $15 per
13 Q Did I just hear Tony say yes? - 13 kit. ’
14 Yes, 14 Q Stop there. Does that vary or is that the price
15 Q Can you just rewind it back just a little bit? 15, that is -- is that a constant? ‘
16" {Time lapse while audic is resumed.) 16 A The labox? . .
17 Q Stop. Stop. Amy, did I hear Tony agree that --}117° Q Yeazh.
18 did I hear Tony‘ say yes when asked if he accepts 18 A It could very when NAGS adjusts their list price,
19. .. USAA's pricing? . . EE 19 ——but for. the time period in these .invoices it's
20 Yes. 20 consistent.
21 Q And did I hear Tony agree that USAA would not be | 21 {Time 1é§:se while audic is resumed.)
22 responsible for any cost above their approved 22 A Stop. Okay. So when Southern Glass did not
23 rate? 23 discuss the pricing, before the Safelite
_24 A Yes. 24 representative proceeded she wanted to make sure
" 25 Q And is this Zwart job part of Southern Glass’s 25 ‘that she vas quoting the correct piece of glass.
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1 (Time lapse while audio is resumed.} 1 Q And did USAA or Safelite violate any agreement
2 Q Stop there. Do you have any -- what was discussad 2 with their insured by not paying a hundred percent
3 by Tammy and Southern Glass, the 235? Sxplain to 3 of Southern Glass’s bill?
4 the Court what that number is. 4 a No, sir. We paid what we approved.
5 A .Tammy is the Safelite representative, I beliava, 5 Mr. Grantland: Please answer any
6 and she's discussing the approved amount by 6 questions Mr. Epley may have.
2 Safelite. I'm sorry. The amount approved By 7 Mr. Epley: Thank you, si.r-. Okay. Your
3 USRA. 8 Bonor, this has gone on a long time. I’'11
] Q How, is the asmount quoted on the phone call by 9 try to be as briaf as I can. I just want to
10 Tamny the same amount in that work order? 1D zespond to some of the testimony you just
il A Yes, it is. 11 heard and- then I have, unfortimately, a bunch
12 Okay. 12 of guestions,
13 Mr. Grantland: Your Ronor, I’1l1l adnmit 13 Cross-examination
14 both of these phone calls into evidence. 14 By Mr, Epley:
15 Q Now, regardless of what’s said or discussed over 15 Q0 You said, ma‘am, -- Mr. Grantland said how the
16 the phone, do all the work orders spell out the 16 glass claims are addressed. Are they addressed in
17 pricing USAA has approvad? 17 the policy? Are glass claims addressed separate
18 Yes. 18 in the policy?
19 Q The last thing I want to ask you about -- well, 19 I'm not sure I understand thas guestion.
20 one of the last things I want to ask you about is 20 Q Are glass claims addressed separate in your
21 - 21 policy?
22 Mr. Grantland: And I‘11 give this to the 22 A Glass claims ~- excuss me just a moment. Glass
23 court reporter to mark as an exhibit. 23 claims are addressed in the insuring agreement,
24 Q You heard from Mr. Brown yesterday. The Court 24 yes, they are. No deductible under comprehensive
25 heard from Mr. Brown, a USAA insured, that does IT 25 or collision coverage applies to the cost of
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1 wcrk for Southern Glass. And he testified about 1 repairing or replacing damaged automobile safety
2 his glass claim experience. . 2 glass.
3 Yes. 3 o] So ~- but you're -- okay. .I'll accept you:r
4 Q What did USAA initially approve to pay Mr. Brown's 4 answer. You also said the price comes from USRA.
5 claim? S I have a question for you. 1I've been in this
6 A For Mr. Brown’s claim -- excuse me while I lock 6 business a long time and I’'ve seen a million of
7 for it. I apologize. For the Brown claim it 7 these things. How is it that the faxes that come
8 $284.63. 8 over from USAA and several other insurance
9 Q Ckay. That’s what USAR approved for the claim? ] companies are almost identical? Almost identical
10 Yes. 10 in price, almost identical? Tha largest insurance
11 o} And what did USAA ultimately pay for Mr. Brown’'s 11 company in the area, State Farm’s price is far
12 claim? 12 greater than what you're allowing. They are 25
13 USAA paid $440 for that invoice. 13 parcent of all policyholders, the largest in the
14 And why did USRA pay more than they apprcoved? 14 state. How can you explain that?
15 The employee who paid Mr. Brown was an employee in 15 Mx. Grantland: Your Honor, I object.
16 training ard it was paid in error. 16 He’s asking a question based on testimony
17 Q Oxay. So is that the rule or the exception? 17 that’s not in evidence.
18 A That is the exception. 18 The Court: He can ask it.
13 @ Amy, in this case of-the §7-insureds.that. Mr. ..... }19 ¥r. Grantland: Just for the.record -~ ._..
20 Epley has an assignment from, did USAR violate the 20 The Couxt: This is on cross.
21 terms of its policy with its insuoreds? 21 Mr. Grantland: Yes, sir.
22 No, sir. 22 The Court: Go ahead.
23 Q How do you know this? 23 a ¥r, Epley, I can’t speak for the faxes that come
24 I know this because they -— the invoices were paid 24 from other insurance companies and I'‘m not
25 based on the terms of the policy. 25 familiar with how the fax is sent from other

|
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1 insurance companies appear. 1 ¥r. Grantland: Yes, sir.
2 Q They’re pretty similar, Your recording, the first 2 Q On the one that we accepted the price, did —- it’'s
3 recording, says no, there’s no out-of-pocket 3 based on NAGS. Did your operator -~ did refer to
4 expaenses Lo you. 4 HAGS list, a certain amount?
5 & That’s right. 5 A Yes, she did.
a4 0 That was on the ones'that we agreed upon. 1 Q Ckay. What is NAGS?
7T A That was on the Zwart phone call. 7 A NAGS is --
8 o] Right. So you told the policyholder there’s no 8 [s] His Honor really wents to know what HAGS is.
9 out-of-pocket expenses to you? 2 A Okay. Just as you explained yesterday, it's
10 A Thae Safelite representative told'the member 10 Natiopal Auto Glass Specifications. It's a
1¥ there’s no out-of-pocket expenses because no 11 suggested list price that is published for glass.
12 deductible applies te the replacement of safety 12 Q And what is that based on, please? What kind of
13 glass. 13 glass?
14 Q You also took the gentleman’s email address; is 14 A It‘'s based on -~ you can find tempered glass, you
15 that correct? 15 can f£ind curved glass, you can find -- it’'s after~
16 & That is correct. 16 market. '
17 Q And did the gentleman also receive an email follow 17 Q After-market?
18 up —— an email follow up to the work being done? 18 Yes.
19 A Yes, he would have, . 19 Does it include parts that may or may not be legal
20 He did. Does'it say the words Safelite on that 20 in the United States of America?
21 email? 21 A USAA does not use parts that are not legal in the
22 A On the email? I do not have a copy of the email 22 United States of America, if that’s what you’re
23 to display. Excuse me while I think about what 23 asking. I do not -- I can’t speak to whether NAGS
24 that email. loocks like. I'm not surxe that I can 24 includes it or not. USAA would not use those
25 answer that because I don’'t know what his specific 25 parts.
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1 email looks like. 1 Q In January of ‘08, Safelite AutoGlass admitted to
2 0 If I told you the word Safelite was said 20 times 2 installing and distributing 2600 tempered safety
3 between the phone call and the two emails -- the 3 glass parts that were so dangerous they could have
4 word Safelite was p&inted at least 20 times, would q cot your head off if they bzroke.
5 you disagree with me? 5 A 2nd I would ask you what they did to follow that.
6 A I wouldn't be able to agree or disagree without 6 Q Wwhat did they do to follow it?
7 seeing that. 7 A Yeah.
8 0 Do you have & marketing agreement? Does Safelite 8 Q You would ask me the question?
9 pay you anything for marketing or anything similar 3 A Gh-huh. 1Is that allowed, sir?
10 to marketing their name in such a vociferus way? 10 Q Well, it’s my turn to ask you the questions.
11 A I am not a procurement or a marketing experf. I 11 Mr. Grantland: Your Honer, again, he’s
12 am an expert on the auto glass claims process. 12 asking questions based on evidenca not in —-
i3 ‘So you don’'t deny that? 13 he’s basing -- be’'s pulling facts that may or
14 2 I will tell you that I am not an expert in that, 14 may not be --
15 Ckay. Thank you. 15 The Court: I think he's got —- she came
16 Mr.:Grantland: Objection, Your Honoxr. I 16 in here. You introducad her as expert from -
17 don’ t think -- you know, hz said you don‘t 17 -
18 deny it. She did not answer him one way or 18 ' ¥r. Grantland: I understand.
19 ... - the other.. Just for the record, I don’t -—= _. {19 The .Courf: -- somewhere 50 miles from
20 The Court: Objection to her answer or 20 San Antonio, Texas.
21 his thank you? 21 Mr. Grantland: I just want to renew an
22 Mr. Grantland: Objecticn to his comment 22 objection to the question invelving facts‘not
23 you don’t deny it because I don‘t think -- 23 in evidence.
24 The Court: And she said no. Szid she 24 The Courf: She is the queen of safety
25 didn’t know. 25 glass from USAA.

He’s going to get to ask
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1 her whatever he wants to about glass. 1 but I don’t recall until I‘ve heard about this.
2 A I would like to elarify that just as in many 2 It was significant. And you‘re right. You're
3 industries theze azre recalls, and when there’s a 3 right, ma’am, there was a recall.
4 faulty part identified there is a racall. 4 If 1 am alloved time I can publish documentation
5 o} These parts were from what country, ma‘am? 5 indicating that safety glass was recalled.
6 I believe they were from China. 6 It was. I agree with that. It was recalled.
7 Q They were from China. Do you understand how many 7 I’m sorry. I understood you to say that you don't
8 parts from China are installed by Safelite 8 racall the recall.
] AutoGlass? S I didn’t recall anything prior to this.
10 =»a There are parts from China installed from Safelite 10 Okay.
11 Autoglass. 11 So there’s an awful lct of glass coming from
12 Q Do you understand the number of parts that they 12 China. Bo you know, on all this glass coming from
13 install? 13 China ~- and from my professional knowledge it’s
14 A I cannot guote you a percentage, but I will tell 14 somewhere around 50 percent of all the after—
15 you that there is a percentage that are. 15 market products --
16 Q Ckay. So you are -- you have -- wa’ve discussed 16 I’m not pxepared to quota a percent to you.
17 that NAGS could include the lowest possible 17 I’m just -- we‘re chatting in the den --
i quality material that are not even qualified to 18 The Court: You have to put it in the
18 neet the words —--— 19 form of a question.
20 I’'m sorry. Could you repeat the question? 20 Mr. Epley: 3e happy to, sir.
21 So we have discussed that NAGS could include parts RE3 Do you —-
22 instalied by Safelite or othesr companies that 22 Mr. Epley: I'm not used to this. I'm
23 really are of such low quality they do not meet 23 not an attorney, so I'm taking my time.
24 U.S. safety standards? 24 The Court: I understand. And that’s why
25 Mr, Grantland: Objection. 25 I'm making sure that you have benefit. Go
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1 The Court: On what grounds? 1 ahead.
2 Mr. Grantland: Again, Your Honor, the 2 Do you -- are you aware that about 50 percent of
3 same grounds as before. These are facts not 3 all after-market glass is coming from China now?
4 in evidence. 4 I am aware that t.hen%e’s a large percentage coming
5 The Court: She’s either an expert or 5 from China, yes.
6 she's not. He’s got a right to cross-examine 6 Okay. And I think we'’ve put that one to bed. Do
7 her. Go ahead. 7 you have any other examples of this 2Zwart thing
8 o] Yes. We're trying to decide what NAGS is. 8 that we certainly didn’t use NAGS type materials?
g NAGS establishes -- they publish a list price, 3 Do you have any other examples that we have
10 suggested list price, for after-market glass. 10 accepted the pricing?
11 0 S0 NAGS is just a list price? NAGS is just a 11 No, sir, I don't.
12 pricing system? 12 Thank you.
13 Yesg 13 And if I may clarify, you certainly didn‘: use
14 Q It reaily doesn’t distinguish the quality of the 14 NAGS type materials?
15 parts installed in your upscale customer’s cars; 15 RAGS is a numbering system, ma’am.
16 is that correct? 16 Okay. So I don’t understand your reference.
17 a In order for safety glass to be used in the United 17 I was saying to you and the Court and Judge Womble
-18 States it has to meet certain specifications, 18 that you're talking about NAGS, NAGS and NRGS.
19 _ certain quality standards, and all of those | 19 NAGS is a numbering system and the‘ parts that it
20 cuality standards are tested and met on glass that |20 references could include the worst and the lowest
21 is installed in USAA vehicles. If there is 21 grade of substandard material available. That’s
22 recall, it is fully administered. 22 all. Let’s go to the next thing. You're talking
23 Q Ka'am, I’ve been in the business 34 years, and I 23 about $40 per hour. Is that what you'pay body
24 don’t remember a recall on anything, I do 24 shops?
u 25 remember a back glass on a Cordova in the ‘70s, 25 Yes.
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1 You pay body shops $40 —- 1 I‘m saying that -- ia your question you reference
2 1f body shops were to perform glass work, that’s 2 repair of glass. By repairing the glass we’re

3 what they would be paid. 3 re-storing it to pre-loss operational safety,

4 Q Body work, what do you pay body shops? 4 function and appearance, .

5 A I'm not a body work expert. 5 Well, I'm asking you, ma‘am. So in looking at it
g Q Isn't it substantially more? 6 -- you said appearaance. In looking at it -~

7 A I'm not a body work expert. 7 It is possible —-

8 Q Ara we or are we not working on the safesty systems 8 -~ does it look like there’s no piece -- nothing
9 of vehicles with customer’s lives at stake? 9 broken?

10 A I would say that the impcr'tance of safety and 10 It is possible that you might ke able to see a

11 vehicle glass is very important. 11 very small -— yon can see the resin that’s applied
12 Q Do you know what the two main problems are as far 12 to do the repaix. You're familiar with the

13 as incorrect installation and installation with 13 product. And I don’ £ have an example of a phone
14 parts that do not fit? 14 call today where we discuss repairs, but each and
15 A I would say that could vary depending on the 15 every time that a repair is scheduled, it is

16 raesource. 16 disclosed to the insured that there may be a small
17 o] Excuse me? 17 visibility where the damage is repaired, and if
18 I would say the two mest important -~ or the two 18 they’re not satisfied then replacement is

19 biggest problems could vary depending on the 19 warranted.

20 resource of who's identifying the problem. 20 If you had your druthers as a payor, would you
21 Q . So you don’t know? 21 rather pay for a repair or a replacement?
22 Which ones do you believe they are? I believe 22 An ipstred does not pay for 2 repair. I wounld opt
23 they vary. 23 to repair before I replace.

24 0 I’m asking -~ I know what they are, so -—- 24 No. I'm talking about you as the payor, the

25 Mr, Epley: 1’11 be glad to tell them, if 25 insuranca company. Would you opt -~ would you
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1 you're interested, Judge, 1 rather repair or replace?

2 The Court: Just ask your questions. 2 If the windshield qualifies for a repair --

3 Mr. Grantland: Just ask your questions. 3 I undexstand. 1I'm not trying to make you nervous.
4 Q You have a -- you say that Mr. Brown’s claim was 4 I'm the expert.

5 made by an employee who was in training and he 5 If the windshield qualifies for a repair, then we
6 made a mistake? 6 give the insured the option of repairing it. If

7 A That's correct. . 7 the insured cpts to replace the windshield, then
E Okay. Well, we all make mistakes. We're all 8 he absolutely has that right. 2nd as far as the
9 human. You can understand that. Did you or did 9 insurance company, we give the insureds the right
10 ’ you not pay that amount? 10 because we pay based on what we have in the

11 We did. 11 contract. '

12 Okay. This Tony, that we just decided that was 12 So it‘s two different things, repair and replace?
13 with us for a couple of weeks, we put in the same 13 Well, in relating to glass, there is a glass

14 category. He made a mistake. That’s not our 14 repair and a glass replace.

15 policy. So we understand that. Okay. What does 15 So in related to glass it is two different things?
16 repair mean? When you repair a windshield, what 16 Tes.

17 does that mean? 17 Okay. Do you know the percentage of repairs

i8 A  Repair means restoring tha damaged property to its 18 versys replacements that are performed for your -
19 pra-loss operational safety, function .and 19 c_ompany:? ‘ -

20 zppearance. This may includa the replacement of 20 Bear with me a moment while I think about the

21 component parts. 21 report that T locked at recently. I believe we
22 Q So you're saying it makes the windshield -- it 22 repair -— when we look at the mix of all shops, we
23 makes the break in the glass go away so it appears 23 repair approximately 38 percent,
24 you can’t even see it? 24 Thirty-eight percent. &and I would venture to say
25 A No. I'm not saying that you can’t even sea it. 25 -~ I'm sure you would agree with me —— that it‘’s

84




97 99
1 much lower in South Carolina since there are no i guaranteed average invoice that I leave ocut. Buk
2 deductibles in the state? 2 basically it’s a risk management pricing
3 A Typically in states where thera are no 3 structure. S0 just as any business agreement,
4 deductibles, repair ratios are lower. 4 vhen you engaga in a business agreement, a
S Q Right. Do you pay everybody the same thing for 5 contract, you agree on a price and terms of the
6 repair, all glass shops? Us, Safelite, anybody, 6 contract, et cetera. The guaranieed average
7 are you going to pay ws all the same thing? 7 invoice price is the price that 3afelite
3 A For a repair? 8 guarantees regardless of which glass company
g Q Yes, ma’am. 9 submits an invoice, regardless of how many i:epairs
10 A Currently we do, ves. i0 ox how many replacements over the term of the
11 Q So Safelite is paid -~ i1 coptract. USAA and Safelite have agread oa a
12 Mr. Epley: "I have an example 1711 be 12 guaranteed average invoice prica. And, again,
13 glad to show John. 13 it’s a mix of repairs versus rzplace.
14 Q Aad I'm sure you would agree with me, it’s about 14 So it’s a guarantee. So let’'s say at the end of a
15 60 bucks, right? 15 certain period, whatever your agreemsnt is —— if
16 A That’s not correct. i6 it’s & month, a quarter, a year -- that you have
17 Q Then what is it, ma’'am? 17 an average invoice price, and we’ll just pick a
18 A There was a time tkat it ';’a-’.' &0 bucks, i8 number out of the air just so the Judge can
13 Q What is it now? 13 understand this. Let's say it’s $250. If,
20 A Seventy~-£five. 290 indeed, you have paid more than the average of
21 Q That’s news to me. Thank you for that raise. Is }21 $250 -- let’s say 510 more, $10 more per, and
22 Safelite paid $75? 22 there’s 100,000 claims, sc thai’s a million
23 A Yes, they are. 23 dollars. Does Safelite refund that money to you
24 o} Do you know what their retail \price is, what they § 24 if it's shorter?
25 charge the public? 25 Ho, sir.
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1 A If safelite ware to charge our insured more and 1 They do not?
2 our insured reported that -- 2 I'm sorry. I interrupted you. Go ahead.
3 Q That wasn’t the question. 3 No, it's okay. I know it’s uncomfortaf:le because
4 Mr. Grantland: Let her answer the 4 I just had to go through the same thing, so I’1l
5 question. 5 try to be as kind as possible. So if there’s a
[ The Court: Let her answer the question 6 discrepancy, does money go back and forth? 1In
7 and then she can explain. 7 other words, if they guarantee you a certain
8 a Safelite would refund the difference of the $75 ] number and it turns out that it’s higher than
9 and whatever they charged. 9 that, are you compensated for the difference?
10 Q So that happens? 10 No, we are not.
11 A You asked ma if I know. I don’t know what their 11 So they guarantee a number but then again --
12 retail price is, no, 12 Ko. There are terms in the policy to address a
i3 Q Significantly more. i3 menitoring system as we go aloné. So on a monthly
14 a I believe we’re here to talk about t.bé contract, 14 basis the guaranteed average invoice, the average
15 not about Safelite’s price. 15 invoice price is monitored. 8o if we see in the
16 Q No. It has to do with safelite. You do work with 16 month of September that the guaranteed averzge
17 Safelite under the guarantesed average invoice, 17 invoice price is ranging $10 higher --
18 correct? 18 Yes, ma’am.
19 Yes, I do. 19 ~- we compare that and we gauge ovt what’s the end
20 Q You do? Could you explain to the Judge what the 20 of our policy term. At the end of our peclicy
21 guaranteed average invoics means? 21 term, that ~-- for the sake of argument, that
22 A The guaranteed average irvoice is basically a 22 guaranteed average invoice price of $250 has got
23 pricing structure that is ip our contract. And, 23 to ba met. So if we’re running at 260 here,
24 again, I'd like to remind you that I'm not a 24 adjusiments have to be made so that we hit the 250

IIXZS procurement expert so there may be details of the 25 by the end of the policy term.
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1 Q I don’t understand adjustments. What does that 1 reprzsents that he’s .had assignments from. I
2 mean? 2 mean, I’m happy for him to discuss with her,
3 A So if guaranteed average invoice is $260 here, 3 but we’re way afield of what his case is
4 Safelite is responsible for adjusting, foxr 4 about against USAA.
S example, their repair price. You mentioned that 5 Mr. Epley: I disagree with that, sir.
.6 before they got $60 per xrepair. They did. We 3 This all has to do how a third~party
7 used to pay them $60 for repair. Today we pay 7 competitor of ours is controlling things in
8 them $75 for repair. Safelite Solutions performs 8 this industry and has for many years. It
9 administrationrtasks for us. If y&u, as Southern 9 also has to do with state laws that may be
10 Glass, submits an invoice to Safelite Solutions, 10 violated on certain functions that are
11 there’s a fee that they charge UGSAR, -- 11 transpiring between these fine folks and a
12 Q 1 see, 12 competitor of ocurs.
13 A -~ to process that invoice. 13 The Court: Objection is overruled. Gao
14 Q I see. 14 ahead.
15 A So if today, in September, just foxr the sake of 15 I'm sorry. You’ll have to repeat tha question.
16 argument —-- I’m not saying these are the terms of 16 You know what. I don’t remember it. Can the
17 the contract. September cur guaranteed average 17 reporter -- no? Okay. Do you -
18 invoice price --— our average invoice price actual i8 The Court: What was the question? What
19 is $260. Say for the sake of argument, the end of 19 did you just ask?
20 our contract term is December 3lst. 20 Mr. Epley: I don't recall the before
21 Q Yes, ma’am. 21 this thing. I think — I think she’s been
22 Thén by December 31st, Safelite has to meet theixr 22 kind enough to answer most of the questions I
23 guarantee. So théy have to adjust, say, their 23 have.
24 iadministration fees or they have teo adjust their 24 The Court: Do you normally do that, have
25 repair price, not your repair price. They have to |25 the reporter --
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1 adjust their repair price to insure that the 1 ¥r. Epley: I'd like to, yes, sir.
2 guaranteed averaga inveice price is met. If at 2 The Court: Can you go back and repeat it
3 the end of that policy term, even after 3 for us, please?
4 monitoring, that guaranteed average invoice is not 4 (Court Reporter replays question.)
5 met, then there's a penalty in the contract. 5 The Court: I'm sorry. Go ahead.
6 Q And the penalty, it’s a monetary penalty? 3 The answer is yes, under some circumstances.
7 I'm not an expert to discuss that. That’'s a 7 Okay. Thank you very much, ma’am. What
8 procurement function. 8 percentage of the auto glass work in the state of
9 Q 30 you wouldn't deny that there’'s a monstary g South Carclipa is performed by one company,
10 penalty if they don't perform a certain price 10 Safelite AutoGlass, under your preferred prowvider
11 function? 11 system?
12 In many contracts there are monetary penalties. 12 Mr. Epley, I don’t monitor that state specific on
13 And that’s paid back to your company, ma’am? 13 a monthly basis.
14 I’m not saying that there’s a monetary 14 Would you be intexested to know that ~-
15 compensation for this, but I’m saying that in some 15 The Court: That’s not a question.
16 contracts there zre monetary penalties. 16 Questions.
17 Q Thanks. Are there other contracts that there’s 17 ¥r, Epley: Okay, sir. I’ve got to
18 monetary penalties that involve Safelite or a 18 figure out how to put this in a question.
135 - competitor of ours-that’s controlling a-lot of the- |19 Would you agree withb me._that in February 15th of
20 glass functions? 20 ‘07, Safelite and Nationwide Auto Glass in the
21 Mr. Grantland: Your Honor —- 21 State of South Carolina Senate Banking and
22 Mr. Epley: Your Honor, this is really -- 22 Insurance testified that they perform over BD
23 Mr, Grantland: If I can just object on 23 percent of all the auto glass functions, the
24 the basis of relevance. This has nothing to 24 installations and repairs, for Nationwide Auto
25 Glass? I‘m trying to make a point --

. les

do with this case or the 67 invoices that be
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1 Mr. Grantland: Objection. Relevance. 1 [0} But you do have preferred providers?
2 The Court: Nationwide is a whole 2 ‘We erxplain the benefits of using preferred
3 different company. She.can only testify to 3 providers.

4 USAA. 4 [0} Benefits of using preferred providers? Okay. Do
5 Q Do you know if ycur preferred provider company, 5 your preferred providers use brands that the auto
6 Safelite, is performing anywhere near 80 percent 6 manufacturers use to put in cars in the United
7 of the work in the State of South Carolina? 7 States?

8 A As Y mentioned, I don’t monitor on a state-by- 8 A Yes, they do.
9 state basis. 9 [»] They do?

i0 Q Okay. Do you know how many preferred provider 10 A Yes.

11 participants there are in Sout.h Carolina under i1 Q What are the brands?

12 Szfelite’s program? 12 A They use original equipment manufactured products.

13 A Yo, sir. I do noct monitor Safelite’s network. As 13 Q ¥ihat are the brands?

14 part of our agreement, Safelite Solutions is our 14 A They use -- you're speaking of glass brands?

13 third party administrator. Safalite solutions 15 [o} Yes, ma’am.

16 manages the network. 16 A They use the same glass that the manufacturers

17 Q So you don’t select the providers -- do you select 17 use. So Ford, for example, has a little Mustang

18 the providers or have anything to do with the 18 on Mustang glass. That's an original

19 providers that gc on the preferred provider 19 manufacturer, equipment manufactured glass.

20 program? 20 Q Did you know that your answer’s iacorrect?

21 A No. 21 A My answer is not incorrect.

22 [») That’s strictliy up to Safelite Solutions? 22 Q How many years have you been in the auto glass

23 A  That is administered by Safelite Solutions. 23 business?

24 Q So they decide if my company can be on, if her 24 A Two.

25 ' company can be on? They’re the ones who decice 25 Two years? Did you know that I've been in the
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1 that? 1 auto glass business 247
2 A I would say that any glass shop who would like to 2 Mr. Grantland: Objection.
3 be on the network has the cpportunity to be on the 3 The Court: That’'s argumentative.
4 netwerk. q Mr. Epley: That’s not permissible, sir?
5 Q Did you know that whether you’re on the preferred 5 The Court: No. You can’t argue with
6 provider network or not that the contract does not 6 ber. You can ask her guestions.
7 allow -—— coes not guaraniee any volume such as in 7 Mr. Epley: I thought it was a question.
8 the preferred preovider arrangements that we’re 8 Did you know.
9 used to in a medical policy? 38 Mr. Grantland: It’s an argumentative

10 A Would I heard -- 10 question. )

11 Mr. Grantland: Objection. Relevance. 11 The Court: Well, I don't think it's
12 A ~— I'm not sure is what you meant to ask. 12 relevant how long have you’ve been in the
13 ¥r. Epley: Oh no, it's not irrelevaznt. 13 auto glass business. (To Ms. Palmer) Did you

14 Q Are you selling, ma’am, a preferred provider 14 say ten or two?

15 policy or an indemnity policy? 15 Ms. Palmer: I have worked for USAA for
6 A I’m not selling -- am I selling a policy -- we 16 ten years. I’ve been in the auto glass

17 sell a policy to our insured. 17 business for two.

18 Q Is your company —-- in an auto policy in South 1§ The Court: Oh, okay.

19 -Carolina, is your company selling an--- - 19- © . Do.you know what percentage cf.the time your -

20 indemnification policy or a preferred proviéer 20 preferred providers put in brands that are used by

21 policy? 23 auto manufacturers and what percentage of the time

22 A It’s an ipdemnity policy. 22 that they use Chinese parts?

23 Q- Does it say preferred providers anywhere in the 23 A That percentage is going to very. Our book of

24 policy? 24 business varies. I can tell you that based on the

A No, it does not. 25

lts

vehicle year model, if it’s the current year minus
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1 24 months original equipment manufactured glass is ° 1 ever tell your insureds when these claims were
2 available to the insured. 2 paid that were not paid in full, did you ever
3 Within the first 24 months? 3 advise your insureds of. this afterward that you
4 If the vehicle is within -- manufactured within 24 [ just paid a certain amount?
9 months of the day of the loss, the insured has the S5 A If our insureds ever guestion what’s paid, we
6 opticn of using original equipment manufactured 6 disclose to them what’'s paid, yes, and they have
1 glass. 7 visibility.
Does Safelite disclose that td your insured? 8 Q Did you advise your insureds that other companies
3 The Court: Wait a minute. I’m not quite 9 pay in full for the same thing?
10 sure what I heard her say. 10 A We answer our insured’'s questions. 1I'm -- no, We
11 Mr. Epley: What she said -— I’11l be glad 11 answer based on what our policy language stétes.
12 to - 2 Q Do you know what it says on the bottom of the
13 The Court: Wo, no. (To Ms. Palmer) Your 13 Safelite invoice, the disclaimer on the bottom of
14 ! answer was that if itrs - 14 the Safelite invoice?
15 Ms. Palmer: If it’s the curxrent year -- 15 A The Safelite invoice says a lot of things, so if
16 The Court: Current Year. 16 you can give me an example of one 1’1l be happy to
17 Ms. Palmer: Less 24 months. 17 read it.
18 * Mr. Grantland: Less two years. 18 Q Yes. The invoice, one of their invoices.
13 Ms. Palmex.:: Less two years. So if the 19 Safelite doesn't give you an invoice.
20 car was manufactured within two years. 20 o} They give the customer an invoice. They give the
21 The Court: lLet’s use the one we ~-- that 21 customer a copy of something. ‘
22 you admitted into evidence, Thad Miller. The 22 A 2re you referring to Safelite AutoGlass or --
23 day of the claim was June 4th, ‘08, and it 23 Q Yeah.
24 was a 2004 Chevy Avalanche. So he’s outside 24 A -- Safelite Solutions?
25 of that window; is that correct? 25 Q Yes. Safelite AutoGlass.
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1 Ms. Palmer: That's correct. 1 A I do not have a copy of a Safelite AutoGlass
2 The Court: So he has to use after-market 2 invoice, and no, I cannot testify to what it says.
3 parts? 3 Q You guys — we’ve heard this before. You’re
4 Ms. Palmer: He doesn’t have to use 4 testifying that Safelite Solutions and Safelite
5 after-market parts, but he — 5 RAutoGlass are two different companies?
6 The Court: But he's not entitled to 6 A That is correct.
T them. 7 Are they located in the same building, in the same
8 Ms. Palmer: The amount that USAA will 8 city?
9 pay is based on after-market parts and he may 3 a There are Safelite AutoGlass shops in --
10 pay the difference. 10 Ho, ma‘’am. The headquarters, Ehe administrative
11 The Court: Okay. That’s all I wanted to 11 offices of Safelite Solutions?
12 know. 12 A Columbus, Ohio. .
13 The vquestion is does Safelite, who talks to your 13 0 Safelite AutoGlass?
'14 policyholders, do they disclose_ that to the 14 A Colurbus, Chio. They are financially affiliated,
15 policyholder who has a newer car? 15 0 They’re in the same building?
16 I don‘t believe it's in the script. no. 16 A They’re financially affiliated. I have visited
17 Okay. Do you know if it‘s more profitable for 17 Safelite Selutions. I have not visited Safelite
18 Safelite to put a Chinese piece of glass in than 13 AutoGlass in the same home office. So if you're
19 the original equipment manufactured piece of. 19. . saying they!re. in the home @ffice, then I .can’'t., ..
20 glas.s?‘ 20 say that I agree or disagree. I’ve not visited
21 I would say that that depends’ on the parts. I 21 Safelite AutoGlass headquarters.
22 have seen prices where the original equipment 22 Q But they're two different companies?
23 manufactured parts are actually less than after- 23 Mr. Epley: Jondge, on page seven of the
24 narket. 24 Safelite agreement, Safelite Network
25 25 Agreement -- r

That's the list price, you should know. Did you
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1 The Court: Questions at this time. I 1 this case there is no deductible in the State of
2 can go over that with you later. Do you want 2 South Carolina, but if an insured called and
3 to ask her abeut it? 3 adeeded a replacement glass and they did not have
4 Mr. Epley: Oh, okay. 4 comprahensive coverage, then it's possible that
5 Ma’am, this -- a copy of this. 5 they may refer the insured to a shop for cash
6 Mr. Grantland: Your Honor, again, I 6 business.
7 would again renew my objection. 7 Q Which is -- which should -- which isn’t that
8 The Court: He hasn’t asked the question 8 almost always their own Safelite AutoGlass shop?
g yet. 9 A If the menber wants to go to another shop, then
i0 Mr. Grantland: Ho, sir. But we’re 10 they’re more than happy to go —--
11 talking about this document that’s not — has 11 Q No. I'm talking about a cash sale. They make a
12 nothing to do with the actual insurance a2 pitch, don’t -they?
i3 policy between the 67. And I‘m not trying to 13 A .They advise the member; The member calls in.
14 be rude, but a Iot of this, ir my opinion, 14 They call USAA., They want a recommendation for
is Your Honor, is irrelevant and if I can just 15 who can repair the glass and yes, some of the work
i6 make a standing objection to the relevance of 16 goes tc Safelite.
17 it, Your Honor. 17 Q Isn’t it true in areas where there’s higher
18 The Court: So npted. 18 deductibles that the consumer, your customer, is
19 . Mr. Grantland: Thank you. 19 not told this information until after they get
20 Mr. Epley: And I apologize for the time 20 through most of the clainm?
21 this takes. 21 The information about the deductiblie?
22 The Court: No nesed to apologize. I do 22 Yes. Or not any comprehensive coverage.
23 this full-time. 23 As you heard in the phone call, certain questicns
24 7.3. 1I‘11 put this in a form of a question. 1In 24 have to be asked in order for Safelite to identify
25 paragraph 7.3, does it say Safelite may refer the 25 the policy based on the connectivity between
114 ile6
1 work to znother participant or perform the work 1 Safelite and USAA. So, yes, some information is
2 itself and shall be entitled to the reimbursement? 2 gathered before the deductible information is
3 Or perform the work itself. Doesn’t itself 3 collected.
4 signify it’s the same thing? 4 Q Do you pay Safelite for each claim processed? l
s The Court: (To Mr. Grantland) You can’t 5 A In some —-
6 talk to her. 6 Q Is the payment per claim, ma’am?
7 Mr. Grantland: Ch, I'm not, Your Honor. 7 A We don’t pay for cash claims, no. We -~
8 I'm just reading. 2 [o] But for every insurance claim, isn’t it so that
9 The Court: Okay. I just wanted to be 9 you’re paying them for each claim processed?
i¢ sure she didn’t look up and ask you anything. 10 A Yes. We pay them to administrate our glass clainms
11 Excuse me while I read it. 11 process.
12 Mr. Grantland: No, sir. I'm just 12 o} But it’s per claim; .is that correct?
13 reading. 13 A We -- if you wonder why I‘'m staring, I'm trying to
14 Ms. Palmer, in 7.3 it’s the last sentence. 14 visualize our policy. )
15 That is what it says, and I would agfee with you. 15 Q That’s fine. Like the Judge says, I'm good to go,
16 Thank you, ma‘am. Did the same -- since you 16 too.
17 visited the call center, do the same operators, 17 We do pay per claim,
18 CSRs, that handle your insurance claims, do they 18 Q Okay. Thank you. So isn't it in the best
19’ field calls for-the retail section.of the business {19 . interest of Safelite Glass, since .they have a.
20 and cash calls? 20 tremendous conflict of interest from being in the
21 There ara separate departments within Safelite. 21 auto glass -- or if you want to, one of their
22 We have what’s called a virtually dedicated team. 22 divisions that’s in the same building in the auto
23 So hopefully I'm answering your question. The -23 glzss business -~ not to disclose to a consumer
24 virtually dedicated team handles primarily USAA 24 the actual price of something because the
“ 25 - calls. If it is a cash call, meaning that -~ in 25 deductible -~ it may be -- it may be more
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i beneficial for them not to make the claim? 1 the mouldings and everything you just said, is
v2 A X would say that's subjective. 2 greater than the actnal amount?

3 0 Okay . . 3 A I would say that they may -- they may find -- so

4 A And I will tell you that the order in which things 4 the amount of the loss is the amount that we pay

5 occur occur that way becausa of the connectivity 5 for the work to be done.

[ between the two systems. 6 .Q Correct, ma'am.

7 Q Okay. 1Is the amount of the claim -- when you have 7 a Okay. &and then thera's administrative costs.

8 a claim and you have a number there -— but let’s 8 Q Administrative costs?

9 say that we’re looking at one of those faxes and 3 a Yeah.

10 it says $250 since that’s what we already used. 10 Q So isn't it true that you’re asking your insureds
11 It says $250. 1Is that the amount -- is the claim 11 to pay for that amount by adding that

12 —- is the loss, the total loss, the total amount 12 administrative cost? N

13 of the claim? 1Is there anything else that goes 13 A That's a loss adjustment expense.

1.4 into the claim other than the loss amount? 14 A loss adjustment expense. Aren’t you paying

15 A Then the amount quoted on the werk oxdez? 15 Safelite for each time that they do this? Aren’t
16 Yes, ma‘an. . 16 you paying them any -- aren‘t you paying them

17 Yes. The sales tax is not included in the work 17 again?

18 order. 18 A We pay them per invoice that they process an

18 0 Sales tax. 19 administrative fee.

20 A- And as you know, as someone being 34 years 20 Q Right.

21 experience, sometimes mouldings are necessary and 21 A So we pay for the work to be completed. We pay an
22 sometimes mouldings are not. So moldings are not 22 administrative fee. The admipistrative fee will
23 quoted. . 23 appear on the CLUE report.

24 Q Thank you. Is there anything else that should be 24 Q So the amount -- and I’ve seen a lot of these. So
25 included in the claim, the amount of the claim, 25 the amount is approximately $207?
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1 other than what you’ve just said? 1 Depending on your rounding.

2 A Ne, sirc. 2 Okay. Approximately' $20. So if it's a $250 loss,
3 0 Ckay. Would you -- do you know what a CLUE report 3 including taxes and mouldings and the whole thing,
4 isg? 4 it’s reported at about $2707?

5 A I do. 5 A It’s $17 to be exact. Todaj. And like I said,

& Q Ckay. 6 that can vary. . .

7 A Comprehensive Loss Underwriting Exchange. T (S So that particular number, is it true that that’s
8 Q That’s correct. And isn’t it true that this is 8 the loss information reported to the state for

9 the legal e.;cchange of loss information between 9 rating information?

10 insurance companies that’s legal in the United 10 A That ig true.

11 Steates? 11 Q So wouldn’t you agree that the loss has been

12 a That’s true. 12 overstated by, in this case; about eight percent?
13 That’s cocrrect. Do you know if -- did you know 13 A I would say that the loss is not overstated

14 that thrcugh the Freedem of Information Act you 14 because there’s a certain amount, a certain

15 can get your CLUE rxeport to shew the amount of 15 expense, that‘s regquired to handle that loss and
16 - -loss? 16 that administrative expense isx an expense

17 Absolutely. ) ) 17 associated with handling the loss.

18 Okay. So it’s really public information? I mean, 18 Q Do you pay the glass shops for their

13 it’s_private. . It’'s hard to get to.it, but it’s is .administrative expénse?_ ..
20 private information; did you know that? 20 A We pay glass shops based on the NAGS list price
21 A We have a &irect 1-800 number that we give 21 plus labor plus salés tax.
22 insureds and a website if they want to access 22 Q So you’re answering no: is'that right, to not
23 their CLUE report. 23, paying glass shops?
24 o] What would you say if the amount of the loss 24 A We don't pay a specific administrative expense to
25 reported on the CLUE, including all the taxes and-. 25 a glass shop.
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1 o} Ckay. wha-t_ would you say of other insurance 1 The Court: Sustained.
2 companies that do not use Safelite as a TPA do not 2 Mr., Epley: Okay. Thank you. I
3 show that amount on the CLUE report that’s 3 understand.
] reported to the state? 4 Q And I think I've asked this before, but does
5 A I would say that they may have a dif_fe:ent 5 Safelite pay your company anything for anything
[ reporting structure. 6 else, such as marketing fees or anything else,
7 Q Okay. Thank you. Does Safelite have any 7 monies coming to you?
8 agreement with you for discounts on what they 8 A And I told you before that I'm not a procurement
] charge based on volume? ] expert, but I can tell you that I am very familiar
10 A No, they do not. . 10 with oux contract with USAA and, no, they do not
11 What is the rates that Safelite charges you, 11 pay us any marketing fees.
12 ma’am? 12 Let’s go to advertising a little bit.
13 A That’s proprietary. 13 Mr. Epley: I'm not tco far from beiné
14 Q Proprietary? Do you kncw my rates? 14 over, Your Honor. '
15 A I know the rates that USRA approves. 15 Mr. Grantland: Your Honor, again, if
16 Q Do you know my -- do you know other glass 16 we're going to talk advertising --
17 company’s rates? 17 The Court: I would agree because that
1§ a I know the rates that USAA approves. 13 doesn’t have anything to do with this case.
19 Does safelite know my rates? 19 Mr. Grantland: I'm aot trying to be
20 Safelite Solutions kncws the rates that USAA 20 rude, but -~
21 approves. 21 The Court: I think we’ve ridden this
22 Q Okay. T got you. Thanks. I think I proved my 22 horse about as far as we can get it to go.
23 point. When you figure, as you call it, above 23 Mr. Grantland: Yes, sirc. '
24 ‘average, is this weighted? 1Is this a weighted 24 The Court: We've got to get back to the
25 amount? The pricing you pay, is this a —— 25 details of your 67 claims.
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1 A No. 1 Mr. Epley: Okay. The next point ~- 1’1l
2 Q It's not a weighted amount? 2 ask you, sir. The mext point has to do with
3 A No, it's not. 3 the differences in the cost of deing business
4 Q So if Safelite were to do B0 percent of the work - 4 as this company --
5 _ ) S The Court: You ask her, he’s going to
4] p:% it’s non-Safelita shops. 6 object and then I‘1ll tell you.
7T .0 Non-Safelite shops? 7 Mr. Epley: Okay.
8 A Yeazh. ) 8 0 Do you realize that the cost of non-Safelite shops
9 Q Does Safelite offer you a lower price than the 9 doing business is a good deal higher than the
10 ones stated? 10 Bafelite shops due to the ability to be the
i1 A Safelite has a contractual agreement with US2a, i1 gatekeeper?
12 and you spoke to the guaranteed average invoice i2 ¥r, Grantland: Objection.
13 price. ) 13 The Court: I think that’s a relevant
1¢ 0  So that’'s what it is? 14 question. Go =head.
15 Their price 'is -- is their guaranteed averags 15 A Can you explain ability to be the gatekeeper?
16 invoice price. And included in the guarantee 16 They’re in the middle of the claim. We have our
17 average invoice price is all iavoices. 17 competitor all -- everybody. Not just us, but
18 Q It’s all invoices? 18 everybody in the country has cur competitor in the
19 A It’s all-invoices. . 19 . middle of the claim. e e —
20 Okay. Is Safelite AutoGlass paying for any 20 A Qkay. You asked me if I realized that ybur costs
21 professicnal services from these two fine lawyers? 21 were higher. I would say that anyone who is in
22 A Sir, I‘m not -- 22 business -- you could have the same glass shop
23 Mr. Grantland: Objection. 23 sitting on the same corner and depending on how
24 A -- a legal ‘expert, and I don't handle our legal 24 you run your business, how efficient you a.fe, youx
" 25 bill. 25 expenses may be higher than tke next man. So do I
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1 reali}_e that? I would say that, youn know, if you 1 o} Would vou believe it’s around $100 each?
.2 told me it's higher, then I would have to take 2 Okay.
3 your word for it. But I would say that there are 3 Q Do you deny -- well, I think we’ve covered that
.4 efficiency opportunities in every business. 4 one. Oh, this is a good one. Do you actually
.5 Ckay. Since Safelite -- Safelite is taking your 5 contract with shops to repair or replace auto
6 calls, all your calls -- I'm sure hundreds of 6 glass? Does USAA contract with any shop to repair
7 thousands a year -- wouldn’t ycu agree that it 7 or replace auto glass?
8 costs them almo:5t nothing to secure a claim? 8 A USAA contracts with Safelite Solutions to ke our
9 I would not agrea with that. 9 third-party administrator for auto glass. For
10 Okay. Would you rather pay our fees that we have {10 auto glass only claims. There are situations
11 shown that are at issuve or the double and triple 12 whera auto gliss is replaced in claims that are
12 that your -- have recently or are paying 12 not glass only, and that would be -~ you know,
13 elsewhere? - 13 that work may be completed at some other collision
14 Six, the price that you -~ the fact that you 14 repair shop that wa do contract with.
15 distributed earlier is not relevant to this case 15 Q So are you telling me that USAA actually doesn’t
16 and. it is po loager applicable even in the 16 contract or take any liability in advising a
17 location described. And vwhat USAA pays is based 17 consumer where to go?
18 on current --— ' 18 A I'm thinking of how you’re using the term
i9 This is applicable. 50 in four years you have -- |19 liability.
20 lowering your agreed upon fair and reasonable 20 Mr. Grantland: And I'm confused by the
21 price by two-thirds or a half in some market 21 question, Your Honor.
22 place? ' 22 The Court: I am, tco.
23 The prit;e that we pay is based upon the comparison |23 Mr. Epley: 1’11 ex'plain myself. The
24 that’s done in the local market place, and there - 24 insurance cowpanies are very carefully --
25 - not relevant to this case, there are reasons 25 Mr. Grantland: Your Sonor, I asked him
126 128
1. behind the decision that was made before that was 1 to‘ ask a question, not give a speech.
2 what it was and as it is currently. If it wexe 2 Mr. Epley: I'm explaining it to you.
3 relevant to the case, I could quote those. 3 The Court: He’s explaining the guestion.
4 Do you know, does Safelite give their CSRs 4 That’s what we asked him to do. Go ahead. .
S incentives for changing people.’s mind when 5 Mr. Epley: The insurance companies are
6 copsumers are allowed right of choice by law? 3 very careful, They're risk-adverse. fThat's
7 I will tell you that just as we heard these ? their business. They don’t want to assume
8 recorded phone calls that there has been one 8 risk. By this process, they don’t reallyv
9 instance in my two years on auto claim staff that 9 have any risk. They don’t have any skin in
10 I heard a Safelite representative vary from USRA’sg 10 the game. If something is wrong, the
11 approved script. That Safelite employee does not 11 consumer usually go to the big pocket, which
12 work for Safelite or foxr USAA. 12 is the insurance compady. But the one
13 That wasn’t my guestion, ma’am. Do you know if {13 that's really liable is the installer. Okay.
14 these employees of Safelite are given incentives |14 Q So I'm asking you are you contracting -- are you
15 6f any kind? 15 contracting any glass company, including us, to
16 I do not. 16 repair or replace auvto glass?
17 Okay. Your company has a wonderful reputation. 17 2 We contract with Safelite Solutions to repair and
18 I'm just wondering why do you think it’s good 18 replace auto glass,

-t 19 - business practice-to hire a third party +that-has |19 { . -So.the answer is no; is that-correct?- - e e
20 this huge conflict of interest? 20 A The answer is no because Safelite Autoglass is a
21 I will tell you that that’s a procurement 21 separate entity.

22 decision. s 22 Q Are you contracting with Safelite AutoGlass?

23 Do you know the cost of a retail business like 23 2 No, we axe not,

z4 ours to collect an unsatisfied invoice? 24 Q You are not? Okay. That’s very impoxtant. Why
" 25 I do nog. 25. are you -~ s0 since you’re really not buying
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1 anything, why are you exercising this buying 1 q But how dces that relate to something five or ten
2 power? 2Aren’t you just thes payor? 2 years ago? 850 if your average price --
3 A Mr. Epley, that's a procurement function. I anm 3 Mr. Grantland: Five or tens years ago --
4 not a procurement expert. 4 a Sir, I was aot on the glass program five or ten
5 Q Safelite has also admitted that they have work for 5 years ago.
6 the insured ~-- 6 The Court: He asked. She said she
? The Court: Wait a minute. Go back. Did 7 didn’t know.
8 you just tell him that y’all do not enter 8 Mr. Zpley: Okay. Fine.
9 into contracts with glass_zeplacement ) Q The preferred provider list may have —~ as a
10 companies such as himself? 10 matter of fact, did you know that Safelite
11 Ms. Palmer: Yes, sir, I did say that. 11 testified that their preferred provider list in
12 ¥e do not. : 12 the State of South Carolina was about a hundred
13 The Court: Okay. Thank you. 13 shops. Did you know that?
14 Q Including Safelite? 14 a As I mentioned, I don’t monitor on a state-by-
15 Including Safelite AutoGlass. 15 state basis. Yo, I did not kaow that.
16 Q That would also kind of ruvb against state law of 16 Q Okay. Did you know that the information that's
17 giving the consumer a choice, too; wouldn’t it 17 been testified in South Carolina courts show that
18 not, ma’am? 18 80 percent of all work is still done by only one
ie A What would? 19 company?
20 By contracting with specific shops, saying that 20 No, I did not know that.
21 these are the only two approved shops in town? 21 Okay.
22 A T don't think it's relevant because we don’t do 22 Mr. Grantland: Objection, Your Honor.
23 it 23 These are allegations not even in evidence.
24 Q Thank you. That’s a good answer. Safelite has 24 We don’t know whether what he's asking is
25 alsc publicly admitted they work with insureds 25 true or not.
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1 using a spread method. You know what? I'm going 1 Mr. Epley: Ke. I’'m trying to prove the
2 to 'skip that since you’ve explained the general -- 2 point that being in the middle is just a
3 Has the amount that you’re officially willing to 3 guarantee of owning the market place.
4 pay steadily decreased over the last five, ten, 13 4 Ms. Palmer: Is that what we're here to
S years? The amount per -- the average amount for 5 discuss today? And I'm sorry. That may have
6 replacing a piece of auto glass? 6 bzen out of turn.
7 Wo, it has not. 7 The Court: No, it’s not. I think we’re
8 It has not? 8 going to need to get back to your 67 clainms.
] No. In fact, the last adjustment that we made -in 9 I*ve let you go on a large fishing
10 cur discounts was 2 decrease in the discount, 10 expedition. We can’t go any further.
11 meaning an increase in payment. And I believe 11 ¥r. Epley: I’ve discussed the 67 claims,
12 with the work orders that we have I can ;hcw 12 Your Honor, and our positien with the 67
13 example of that. NAGS list 38 percent. &And the 13 claims. And I azpologize to Ms. Palmer to
14 one you submitted, NAGS list 40 percent. This one 14 make her uncomfortable, but we just wanted a
15 is more recent. We decreased our discount two 15 lot of information to come out on here on how
16 parcent. 15 this whole shebang works.
17 Q So you went from 40 to 387 17 A Mz, Epley, if T may —-
8 A That’s cozrect. 18 Mr. Grantland: Go ahead.
_19. Q #hich is more money? . - . .. - 13 ..A .. We.are here to.talk about the 67.claims. . What .. ..
20 :§ That’s correct. 20 you’ve said is on record. We’re here to talk
21 0 What happened with the NAGS list price? Did it no 21 about the policy language as it applies to these
22 go up? ) 22 67 claims.
23 A KAGS list price went vp. We decreased our 23 Mr. Epley: You’ve been very kind to
24 discounts to insure that glass companies were not 24 answer my qguestions. Your Honor, -—-
25 paid less. ' 25 Re-examination
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1 By Mr. Grantland: 1 blast fax.
2 o] Pmy, you’ve seen a copy and the court has a copy 2 0 And a final question. You were asked a lot about
3 of the factwal allegations in the complaint. 1In 3 repairing versus replacing.
4 the complaint Mr. Epley has sued USAA for, is 4 A Yeas.
5 there anything in this complaint about unfair S And I could show youn the policy, but you know the
3 prices or issues with Safelite or after~-market 6 policy. Does the USAR policy distinguish whether
7 parts or Chinese parts cor the issues that we've ? something’s ~- in the definition of repair,
8 been discussing for 30 minutes? Is anything in 8 whether it’s replaced in full or repaired, does
g this complaint about that? 9 the policy distinguish?
10 A There is nothing in this complaint about that. 0 a Repair could mean replace.
11 Q Okay. This agreement, the Safelite agreemsnt of 11 Q And you give that -- your insured the option?
12 2006, does that have anything to do with M. 12 Yes.
13 Epley’s claims on the 57 policies that he's raised |13 Mr. Grantland: I bave no further
14 in this complaint? He questioned you about the 14 questions, Your Honor.
15 safelite Network ARgreement. 13 Examination
16 Mr. Epley: Your Honor -- 16 By dudge VWomble:
17 A No. 17 Q ‘Just to clarify some things in my mind, preferred
18 The Court: He can do that on cross. You 18 vendors, shops, whatever, Safelite, whatever they
18 brought it up. BHe can go into. 19 are, those that agree, is that something that’s
20 Q Did Southern Glass ever ask not to be contacted by 20 similar to a hospital agreeing to be a part of an
21 USAA or Safelite regarding pricing? 21 HMO? Says I'm willing to take this percentage off
22 A Yes, they did. 22 to get your business. Is that what this amounts
23 Q Explain that. 23 to?
24 A In our process of reviewing these 67 cases, - 124 A If there were any comparison cut there that were
25 leoking at the phone calls, we went through a 25 similax, I would say the medical industry is
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1 series of guestions to imsure that Safelite did 1 prebably the closest.
2 what they’re supposed to do for USAA, And in the 2 Mz, Epley: I would agree, Your Honor.
3 _midst of that discussion, we were advised that -- 3 0 And he would be one of thgse ho-spitals that says
4 and I apologize. I don't have the specific date. 4 we're not going to participate?
5 But we were advised that Southern Glass and 5 A Yes, sir,
6 Plastics requested specifically, not to be included 6 Let me ask you another question. There have been
7 on the fax that goes out from Safelite advising 7 several -- there’s been a bunch of discussion
8 non-network shops of what the approved pricing is. 8 about NAGS. Why NAGS? Why that particular
g Q So they did not want to hear -- they were asked if 9 company instead of some other? And I know you
10 they wanted to know what the pricing, approved 10 told me seme of this yesterday, but tell me again
11 pricing, was? 11 why NAGS.
12 A Well, I'm not sure that they were asked, but so 12 A HAGS is -- and forgive the vague answer, Judge.
13 that.I can explain, any glass shop that ever 13 NAGS is the list price that's accepted in the
14 submits an inveice to Safaelite Solutions is 14 glass industry. And vhen I joined claims stafFf
15 included in any communication about adjustment 15 two years ago, I had to learn about NAGS, too, and
16 changes to the discounts, just as in cur example 16 I'11 be honest with you. For the first six months
17 of earlier. ¥When NAGS made an adjustment and USRA 17 it wasn’t really clear. But NAGS is -~ this is my
18 made the decision to reduced its disccunts. to 3B 18 knowledge of it. It’s the most accepted list
218 --percent from its prior 40,.Safelite.Sclutions.is. . 19 . . price in the glass industry. . And when .Safelite or .
20 required to send a fax ~— they call it 'a blast fanf 20 any other administrator discusses discounts off of
21 --. to every glass shop that has ever submitted and 21 NAGS with any non-network shop, you know, WAGS is
22 invoice within the prior window of time, six or 22 clearly understood. V
23 eights months. I believe it’s 12 months, 23 Q Why 38 percent?
24 actually. And Southern Glass and Plastics 24 A I. can speak to that.
25 requested specifically not to be included on that 25 Q You’'re saying y’all are taking NAGS recommendation
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1 minus 38 percent. Why 38 percent? . 1 ¥r. Epley: I'1) have to get it to you

2 A 38 percent, in this case, positions USAA to be 2 shortly.

3 paying more than the average that is paid in this 3 The Court: How shorxtly is shortly?

4 market to 2on-Safelite shops. So USAA, as Mr. 4 Don’t y’all have all 67 of them here?

5 EZpley mentioned, has a very -- you know, we value 5 ¥r, Epley: You know, we have it here.

6 our brand. We have a strong member base. And we 6 If we had an adding machine.

7 don’ t have businesses practices to undercu% the 7 Ms. Lown: That's the total that we’re

8 market. 8 due, but that’s not the total that we were

o] Q Okay. I just want to be sure I undierstocd because 9 paid,

10 there's been a lot said. I want to sure that I‘ve 10 The Couri: I need to know what Safelite
11 got all the facts. NAGS, is Safelite in any way 11 paid you ox USaA.

12 affiliated with NAGS? 12 Mx. Grantlaad: Your Honor, I can give
13 A No, sir.. i3 ¥ycu a spreadsheet,

14 Q Do they have members of the board? 14 My, Bpley: I can give you an id=a.
15 A Not to my -— I should say not to my -~ 15 The Court: Sir?

16 Q Member of the board of NAGS? Does Safelite have 16 Mr. Epley: I can give you an idea.

17 any of their corporate people on the board at 17 The Court: I need to know. One last ~-
18 NAGS? 18 why 20 sales tax? Why do y'all say you're

19 A Vot to my knowledge. I‘m not sure I'm prepared to 19 not going to pay sales tax?
20 answer that. 20 Ms, Palmer: Sales tax varies from even
21 ©Q Okay. Let me ask you this. Who's the Chaimman of 21 county to couaty.

22 the Board of Safelite? 22 The Court: In a state where you're

23 A The Chairman and CEO, to my knowledge, is Tom 23 required to pay sales tax, why do you say no
24 Feeney. 24 sales tax?
25 Q Is he also the Chairman of the Board of Safelite 25 Ms. Palmer: It doesn’t include sales
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1 Solutions? 1 tax. So we’ll pay sales tax. We’'ll pay this
2 A I’m sorry. Safelite Solutions' CEQ is Tom Feeney. 2 amount plus the sales tax or any other

3 He is who we deal with directly. I am not 3 applicable -~

4 familiar -- 4 The Court: And for the recoxd, I

5 Q Is he not the zame Chairman of the Board of 5 apologize for eating up here. I’m diabetic
6 Safelite Glass? 6 and my bleod sugar is beginning to drop.

7 A I can’t answer that, Judge. 7 Mr. Bpley: If I can get -- this lady is
8 Mr, EZpley: I can, sir. 8 very fast on an adding machine. If I can get
9 A I apologize. We deal with Safelite Solutions. My 9 her to do that, I think we’ve got there here,
10 expertise is with Safelite Solutions 10 sir.

11 o] It just so happens that I know the answer. I just 11 Mr. Grantland: Your Honor, we -- yeah,
12 wanted to know if you did. 12 1 guess we’re off the recoxd.

13 A Ckay. 13 The Couxt: Let’s take a five minute

14 Tha Court: All right. Anything in 14 recess while y’all get me that figure.

15 closing? 15 (Of£ the record from 4:24 p.m. to 4:33 p.m.)
16 Mr. Grantland: Your Bonorzr, the defense 16 The Court: Did y’all come up with a

17 rests. 17 figure?

18 The Court: I can’t imagine if you have 18 Mr, Epley: Your Eonor, based on the

19 . .anything else to say,.either ope of you. __ 118 . information that Xr. Grantland had, we have ..
20 Mr. Grantland: No, sir. 2t the risk of 20 come up with a figure that's subject to —-
21 - 21 Ms. Lown, here, added it up, but she had not
22 The Court: I do need one thing £rom you. 22 double-checked it and we don’t know if

23 Mr, Epley: Yes, sir. 23 evexything has been included. But it appears
24 The Court: I need the total amount paid 24 to be -- I hope Mr. Grantland --
25 to you on these 67 claims. 25 The Court: What do y'all believe it to
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be?

Mr, Grantland: 7337; is that right?

Mr. Epley: The amount that we are
suggesting that’s shoxt paid is 7337.07. The
total amount that was paid -~ I think that’s
what youn asked, siz?

Mr. Grantland: Total amount paid was 21
-- yezh, I'm sorry. Here it is,

The Court: The total am;:u.nt that you
were paid,

Mr., Epley: We were paid, sir,
$21,983,07.

The Couxt: $21,983.

Mr. Bpley: Yeah. Thig is a quick add
up.

The Court: Znd seven cents.

Mr. Epley: We did a quick add wp.

Mr. Grantland: You can have this as an
exhibit, Your Honorx.

The Court: That’s goed. I‘m good. ALl
right, folks. As we all know —-— or if you
den’t you certainly missed something the last
couple days -- tkat I'm not going to be able
to resolve this isspe fox y'all. I can

resolve the 67 claimg you’ve got here today
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one telephone call said that they did, then I
guess you would probably have a contract and
I would enforce it. However, the defense’'s
expert told me in the very last of her
testimony ~—~ and I asked her three times, I
think it was three. Did you ever enter a
contract with this cempany or any other
company other than Safelite and hex answer
was no. So even if youn have an offer, you
never bad an accept.:ance. And your own
witness says we never had a contract. They
did authorize the repairs. I just don’t
think they ever agreed on a price. And the
authorization c;f those repairs requires
payment. ¥Now, I'm figuring at the 38 pexceunt
and the five percent sales tax on the
$21,983.07, the total would come to
$9,452.71, However, I don’t have
jurisdiction beyond $'7,'500. Foxr that reason,
I'm awarding the defense -~ again, because
thers was never an acceptance of their offer
and they agreed that thers never was. It was
never a contract., Thexe was simply an
anthorization to deo the repair, Never was a

dispute that Safelite didn’'t say do the
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v and ‘omorrow y’all can start counting again

because y'all are at -—- y’all are at such
odds here it’s unbelievable. And I'm not
saying one‘s xight over tha other. I'm just
saying there’s certainly differeot viewpoints
at to this issue. I wish I counld make you '
happy. I wish I could resclve the issues.
Can’'t do either one. All I can do is rule on
what’s legal, what I believe to be is legal.
My -- from my viewpoint, what we have here is
exactly what I asked her about avhile ago and
described as an BMO in which there were some
people who were not providers who agreed to
come in and -- their clients came into them
to get services and the insurance company
didn’t want to pay their bill in full. Now,
I listened very carefully and I looked very
carefully if there was ever a contract
between the. two. . And. thexe was some. .
testimony that there probably was, and for a
long time through this trial we sent over --
we, being Safelite, a representative of USAA.
Wa sent over to you and said thig is the
amount we’ll pay. Do the job and this is

what you accept. And if they said yes, as in

W o - b W N e

NONON NN R ke e R M e e
B W N - O W o NN D WP O

25

144

repair and then farxed over an offer and they
didn't accept it, It’'s not a contract until
there’s an offer and acceptance. Both of yon
agree that didn’t happen. You said it didn’t
happen. She said it dida’t happea. There

was no contract. For that reason, I'm ruling
in favor of the defendant on this claim in

the amount of $7,500 plus $80 in court costs.

Mr, Epley: For the plaintiff?

The Courf: Plaintiff. I'm sorry. I
usually have them in the opposite chair. I'm
ruling in favor of Safelite -- I mean,
Southern Glass and Plastics in the awount of
$7,500 plus $80 in court costs.

Mr. Epley: Thanks for all your time,
sir.

The Court: I want to thank you for

coming down from Texas and being with ns. I

. hope. we didn’t. mistreat.you while you were ...

here.

'N.r. Granftland: Your Homor, if I may
renew the previous motions for directed
verdict.

The Court: They’re so noted and denied.

{(Whereupon, the hearing matter was concluded
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at 4:45 p.m.)
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tate of South Carolina 1}
) Certificate
County of Lexington }

Be it known that I took the foregoing hearing
in the matter of Southern Glass and Plastics Company,
Inc. vs. USAA Casualty Insurance Cempany, USAA General
Indemnity Company and USAA United Services Automobile;

Phat I was then and there a Notary Public in
and for the State of South Carolina-At-Large;

That by virtue thereof I was duly auvthorized
to administer an oath:;

The foregoing transcript of 145 typewritten
pages represents a true, accurate and complete
transcription of the testimony so given at the time and
place aforesaid to the best of my skill and ability;

That I am not related to nor an employee of
any of the parties hereto, nor a relative or employee
of any attorney or counsel employed by the parties
hereto, nor interested in the outccme of this action.

Witness my hand and seal this 30th day of
September, 2009.

- ©* Cheri B. Williams, CVR T

Notary Public for South Carolina

My Commission Expires May 21, 2015.
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M & G Ashley B. Stratton

‘ Direct dind 803-454-1241
MUEPHY & GRANT LANB, PA, aslraﬁon(j@rl:urphygmnuand_com
Mareh 11,2011
YIA FAX
576-1741
The Honorable G. Thomas Cooper, Jr.
P.0O. Box 192

1701 Main Street, Room 323
Columbia, SC 20202-0192

Re:  Southern Glass & Plastics Company, Inc. vs, USAA Casualty Insurance Company,
USAA Genersl Indempity Company and USAA United Services Automobile
Civil Action No.: 2000-CP-40-07413
Claim No.! 007824562/AL1S #2009-14406
Cur File No.; 3250-0398

Dear Judge Cooper:

Upon reviewing our Notice of Appeal and attached Exhibits after the hearing this moming, I
realized your file was missing a copy of an Order Granting Summary Judgment issued by Judge
Melntosh in August 2010 in a similar case. This Order was issued after we filed our Notice of Appeal
in Qctober 2009 and, therefore, was not included as an exhibit. Also, because we did not reach the
unilateral contract issue during arpuments this motning, I was unable to address the Osder, Pleasc
consider this Order as further support for our grounds for appeal and specifically for the unilateral
contract issue which was extensively argued at the trial before Judge Womble.

With warm regards, T am

Sincerely yours,

Ashley B. Straiton

ABS/kbd
Attachment
ce:  Robert L. Jackson, Esquire (via fax 779-2173)

Telephone 803-782-4100 « Fucsimile 803-782-4140 / 8034541238
. 4406-B Forest Drive, Columbig, Somh Carolina 29206 = Post Offtes Rax 6648, Celiumbia, South Caroling 29260

J.R Muephy John M. Crantland Ron B, Diegel* BrentM. Boyd E. Ray Moore, Il Anthony W. Liveti Adam 7, Neil Charles G. Blackbum

Jefirey C Hull Alice P. Adams William H. Frye  Tlmothy J. Newlon Poier E. Farr Chris A Mejure  Ashley B. Stravion  J. Ryan Ostes
*Member-American Board of Tris! Advocates
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
Civil Action No.: 2009-CP-40-7516

COUNTY OF RICHLAND

Southern Glass & Plastics Company, Inc.,
Plaintiff, '
ORDER GRANTING SUMMARY

JUDGMENT TC DEPENDAN’I‘

Vs. ~
- roR
- .. . o = e
Kemper, A Unitrin Business. A o
4 i S =
AL s I A

Defendant. ; £1es AP
= e
N £

i l" i\? J{Q

'This matter came before me on July 1, 2010, by motion of Defendant Kemger A_ﬁmﬁm z

Bmmess (hereinafter “Defendant”). Present at the hearing were Robert L. Jackson Esqwre
counsel for Plaintiff, Southern Glass & Plastics Company, Inc. (hereinafter “Plaintiff”), as well
as Ashley B. Statfon, Esquire, representing Defendant. Defendant contends in its motion that
Plaintiff entered into a contract with Defendant’s third party administrator as an assignes of its
customers’ insurance claims to perform glass v;'ork for the customer at Defendant’s stated rates
After hearing able arguments of counsel, reviewing the pleadings and submissions of the parties

the Court has concluded that Defendant’s Motion for Summary Judgment should be granted
TACTUAL AND PROCEDURAL BACKGROUND

In the course of its automobile glass repair and replacement business, Plaintiff performed

automobile glass replacement services for twelve insureds of Defendant. For each replacement

performed, Plaintiff received from the insured an assignment of any insurance proceeds cwed to
' Pursuant to these

the insured under his or her automobile insurance policy with Defendant

assignments, Plaintiff submitted invoices to Defendant which purportedly were not paid in full

99



MAR. 1. 2011 4:05PM . - MURPHY & GRANTLAND PA ‘ NO. 4648 V. 3y

Plaintiff alleges the poh'cy issued by Defendant fo its insureds obligates Defcﬁdant to pay the full
amour;t of Plaintifl's invoice and Defendant’s failure to do so is.a breach of the policy terms.

Plaintiff’s breach of contract claim was originally filed in magistrate’s court. However,
Defendant’s answer and counterclaim seeking a declératory judgment brought the claim within
the jurisdiction of this Court. Specifically, Defendant seeks a declaration that it did not breach
the terms of the insurance policy which required it to pay the “[a)mount necessary to repair or |
replace the property with other property of like kind end quality.” Defendant also secks a
declaration that Plaintiff is bound to the rates it accepted when it entered binding contracts with
Defcndant"s fhird-pagty administrator upon performance of glass repair or replacement services
for Defendant’s insureds.

ANAY.YSIS

Plaintiff entered into a contract with Defendant’s third pasty adrrﬁnistmtor as an, assignee

of its customers® insurance claims to perform gla’ss work for the customers at Defendant’s stated

rates. The necessary elements of a contract axe an offer, acceptance, and valuable consideration.

Sauper v. Pub. Serv. Auth. of South Carolina, 354 8.C. 397, 406, 581 S.E.2d 161, 166 (2003). A
valid offer “identifies the bargained for exchange and creates a. po'wef of acceptance in thé
offeree.” 1d. (citing Carolina Amusement Co. v. Coupecticut Nat Life Ins, Co,, 313 5.C. 215,
437 S.E.2d 122 (Ct.App. 1993)). A coniract can occur when there is only one promisor and the

other party accepts, not by muinal promise, but by actual performance. Id. (citing [nternational

Shoe Co. v. Herndop, 135 S.C. 138, 133 S.E. 202 (1926)).
The existence of a binding enforceable contract is evidenced by transcripts of telephone
conversations between Plaintiff’s representative (2 shop employee), Plaitiff’s customer

(Defendant’s msureds), and Defendant’s third party administrator (Safelite Solutions) wherein
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the glass claim was reported and express offer was made by Safelite on behalf of Defendant. For
instance, one franscript reads:

Defendant’s third party adminisirator: ... I just need to know if you accept the job at the

following pricing ... NAGS list minus thirty-seven percent, labor is $41.00 howrly and

$15.00 per Lit.

Plainiiff’s representative: We accept the job.

Defendant’s third party administrator: Thank you. Your acceptance of the job also

indicates that you have accepted these rates and these prices do not inthude tax or the cost

of molding....

Plaintiff’s representative: Yes, ma’am.

Thus, the telephone transeript evidences not only an express offer on behalf of Defendant, but
also an express acceptance on behalf of Plaintiff.

The offer was further confinmed in a fax sent by Defendant’s third party administrator to
Plaintiff prior to the work being performed on the customer’s vehicle, This fax, characterized by
Defendant as a “wosk order™, confirmed the rates agreed to during the telephone conversation
and contained a maximum price the Defendant would pay for the glass work:

W/S LIST:  -37.0% LABR: $41.00 PER HOUR

C/TLIST: -37.0% LABR: $41.00 PER HOUR

KIT: $15.00 2KIT: $30.00 H/M KIT: $25.00 E/M 2KIT: $45.00

KBEMPER has determined the maximum amount of such work is: $453.81 less any

applicable deductible amomnt

The work order also stated: “Performance of services constitutes acceptance of the above price

and billing instructions.” Adfter Plaintiff verbally agreed to Defendant’s rates over the telephone

and received the work order confirming the rates, it performed the glass work without objection
¢

or further communication with Defendant’s thivd party administrator. Thereafter, Plaintiff

further confimmed its acceptance of Defendant’s rates when it aceepted and negotiated checks in

the amount specified by the work order.
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In reaching this conclusion, I have reviewed and found persuasive the case of CIM

~ Ingurance Corporation v. Cascade Auto Glass, Inc., 660 S.E.2d 907 (N.C. App. 2008), to the

Az
2010

extent it binds an auto plass repair shop to the contract it entess to perform the glass work at the
rates provided by Safelite. Based on virually identical facts and claims, the North Carolina

Court of Appeals held: “Because [thé glass shop] performed ihe requested repairs or

replacements, it accepted the terms of [the insurance company’s] offers, forming valid unilateral

coniracts at {the insurance c0mpany’s] stated prices.” CIM, 660 S.E.2d at 910.

As in CIM, Plaintiff accepted Defendant’s rates and entered into binding contracts wﬁcn
it performed services for Defendant’s insﬁrcds. Plaintiff verbally agreed to Defendant’s rates
before it performed the work and accepted Defendant’s rates by performance and acccptancé of
payment. Under the lmdisp;.lted facts of the case, the parties’ representatives discussed and
agreed to pricing and otherwise entered a valid enfo.zceable copiract. It should also be noted that
the authority of the parties’ respective representatives to bind threir “employers™ was not an 1ssue
before the Court. o

For the reasons stated above, it is therefors QRDERED the Defendant’s motion for

Vi

R. Lawton McIntosh
Presjiing Judge for the Fifth Judicial Circuit

summary judgment is GRANTED.

AND IT IS SO ORDERED.

.Cel-uaabta, South Cérohna
nNerson
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F9 | SAFELITE SOLUTIONS - | Time: 15:33:54
To: SOUTHERN GLASS & PLA Shop#: 013789 |
1819 TAYLOR ST Fax: 803-771-0148 | Referral$
COLUMBIA SC 29201 Tel: 803 771 7878 | 218433
e e e — |
Customer: MILLER, THAD L Home: 803-957-7277 |-
121 GREYCOAT CT Bus: 803-513-3948 | Date of loss:
|

LEXINGTON SC 29073
Vehicle: 2004 CHEV AVALANC 1500
Type of Loss: REPLACE WINDSHIELD .. .uvi oot i i et e aee e e e e et
Deductible: $.00
W/8 LIST: -38.0% LABR: $40.00 PER HOUR
¢/T LIST: -38.0% LABR: $40.00 PER HOUR
KIT: $15.00 2KIT: $30.00 H/M XKIT: $25.00 H/M 2KIT: $50.00

06/02/2008

USA2 has determined the maximum amount of

such work is : $ 235.86 less any applicable deductible amount
If the work is performed by a location othex than the shop listed above,
the rates are subject to change.
———————————————————————————————— NOL G mmmmmm mmm e e e L
Pricing is outlined above per current NAGS. If dealer, RV, "P”, or net
priced parts are to be used or additional parts, labor, or any other charges
differ from the rates outlined above you are required to contact Safelite at
1-614-602-2120 prior to beginning any work on the vehicle. Performance of
services constitutes accepitance of the above price and billing instructions.
INSHOP SERVICE ) -
COMPANY: USAA ID4#: 08005 EDI MAILBOX: SAFL SAFL107

—————————————————————————— Billing InstrucLlons e

Sold To: MILLER, TEAD L Please Show On Your Invoice

Bill To: USAR 1) Referral#: 218433

Bddress: P.0. BOX 182130 2) Full Vehicle Vin Number
COLUMBUS, OH 43218-2130 3) Valid NAGS Part Numbers

or, Invoice Online at SGCNetwork.com "4} Customer's Signature

- You must include sales tax on your invoice if applicable.

- Payment will be rendered upon receipt of funds from the client.

- USAA will not reimburse for deductibles not collected.
——————————————————————————— Authorization TO Pay: -—--—— - -~ mc e
I acknowledge receipt of goods and services requested and that all services
were performed in a workmanlike manner to my complete satisfaction. T
authorize my insurance, fleet, or leasing company to pay SOUTHERN GLASS & PLA
directly for this claim. I understand I am personally responsible for

payment of all or any portion of this invoice not covered by my insurance,
fleet, or leasing company.

Please return your invoice signed by the customer, along with this signed fax

Customer Signature ' ' Date

Please return your invoice signed by the customer, along with this signed fax.

Shop Owner/Mgr Signature Installer Sigmature
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ORIGINAL CD ROM RETAINED BY MAGISTRATE COURT

Re: . Southemn Glass & Plastics Company. Inc. vs. USAA Casualty Insurance
Company. USAA General Indemnity Company and USAA United Services

Automobile

Civil Action No.: 2009-CV-40-1101259
Claim No.: Unknown at this time
Our File No.: 3250-0398

RECORDING REGARDING THAD MILLER
Q: Tammy Houston-USAA Glass Program
A: Trina-Southern Glass and Plastics
B: Thad Miller
C: Alan Epley-Southemn Glass and Plastics
Q: Thank you for calling the USAA Glass Program managed by Safelite Solutions. My
name is Tammy Houston. How may I help you?
A: Yes, ma’am. Uh, my name is Trina with Southern Glass and Plastics.
Q: Yes, ma’am.
A: And Mr. Thad Miller has contracted us to do his glass and I need to file a claim
for him.
Alright, Trina, I’ll be glad to help you with that.
Okay.
Let me get in here. And, Trina, what is the first initial of your last name, please?
C asincat.
Okay. And this is glass only damage?
That is correct.
Alright. And what is the phone number to your shop?
1t is area code 8-0-3

Uh-hub.

7-7-1

R » R B R B R AR AL » R

Uh-huh.
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7-8-7-8.

Thank yoﬁl And you said the policy holder was Thad. ..

Miller. |

Miller. Okay. Do you want to go ahead and bring the policyholder on?
Sure. Hold on.

Thank you. ‘
Okay. Mr. Miller, 1 have Tammy on the line from Safelite Solutions.
Okay. |

Good afternoon, Mr. Miller, how are you?

Doing fine.

Good. Uh, Pm with, like she said, ’m Tammy with the USAA Glass Program

and I’'m going to be assisting you with your glass claim today.

B:

Q:

Okay.

N

Now, before I proceed, I have to let you know that the call is being handled and

recorded by Safelite Solutions. Safelite...

B: (inaudible)

Q: Solutions is financially affiliated with Safelite Auto Glass.

B:"  Okay.

Q: Is this the first time that you have reported the damage, sir?

B: Yes.

Q: Alright. Now in order to better assist you, I have a few additional questions.
B: Sure.

Q: To file the loss report, I need your primary member number. Do you have that
available?
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Yes.

May I have it, please?

(inaudible) my policy number for ya’ll?

Yes, uh-huh.

Oh, okay. 4-1-5-6. Hold on a second. 4-1-5-6-4-3-0.
Thank you. Ihave 4-1-5-6-4-3-0.

Correct.

May I have your home phone number beginning with area code?
8-0-3-9-5-7-7-2-7-7.

Thank you. That’s 8-0-3-9-5-7-7-2-7-77

Correct.

Okay. And if we have any additional questions regarding your claim, what

number should we call?

B:

Q:

8-0-3-5-1-3-3-0-4.8.

Thank you. That’s 8-0-3-5-1-3-3-9-4-8. And is there any other phone numbers

you would like to add to the claim?

W Lo W Lo w o W

Uh, no thank you.

Okay. Now when did this damage happen, Mr. Miller?
Two days ago.

Alright. And in what state did the damage occur?
South Carolina. Columbia, South Carolina.

Okay. How did the darhage happen?

Uh, on the interstate, a truck... rock....

Alright.
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was coming off the back of the bed of their truck.
Alright. Did you...

(inaudible)

Did you get any license plates numbers or anything?
Uh, no ma’am.

No. Okay.

50 W 0 W QW

Didn’t really think about. Didn’t really think about because the rocks were
bouncing so I didn’t think about it until...

Q: Right.

B: You know sometimes a rock will hit your windshield and won’t do anything.

Q: Right. Exactly., Alright. Then may I have the year, make and model of your
vehicle? |

B: 2004 Chevy Avalanche.

Q: 2004 Chevy szﬂanche.

B: - Yesf

Q: Alright. Now it’s going to take me just a moment to pull up you£ policy
information. There-we go. And may I just have you conﬁrm the street address on your
policy?

B: 1-2-1 Gray Coat Court, Lexington, South Carolina. 2-9-0-7-3.

Q: Thank you. So now, jusf to reconfirm, we have mentioned that your windshield is
damaged and there were no other pieces of glass that were damaged in the... in the

process.
B: No, no, just the front windshield.

Q: Okay. Is the damage to your windshield smaller than the size of a dollar bill?

108



B: No.
Okay. Well, Mr. Miller....
Actually...
(inaudible)
it’s actually the length of, uh, of my arm.

Oh, wow. Okay.

Q

B

Q

B

Q

B: The rock. ..as soon as the rock hit it, the line (inaudible)
Q The line just started. Oh.

B Yep.

Q I’m sorry to hear that.

B It’s the length of my arm. Yep.

Q Ahh. Okay. Well, I do show that you have a zero deductible, Mr. Miller, so
you’re not responsible to pay anything out of pocket to have it replaced.

B Okay.

Q Okay. And you are at Southern Glass and Plastics. And, Trina....
B ‘What?

Q: Are you s’cﬂ} there, Trina?
A Yes, ma’am.

Q Okay. Um. For the replacement, do you accept the following pricing at NAGS
list minus thirty eight percent, labor is $40.00 hourly and $15.00 per kit?

A:  No,ma’am. We do not discuss pricing.

Q: Okgy. |

A We do accept the job. We are your competitor and we do, ub, bill at a fair market

value.
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- QOkay.

So we élready have accepted the job. We have been contracted by Mr. Miller.
QOkay, Mr. Miller?
Uh-huh.

Alright, let’s see here. Along the top of your windshield, um, I know you have a

group of dots that form a visor shape as well as the black paint band that goes around the

edge of the glass.

B
Q
B
Q:
B
Q
C

Correct.

Besides that, does your windshield have a sun shade that is blue across the top?
Uh, no, it does not.

Okay. Okay. Now, I must inform you USAA will not pay anymore
(inaudible)

than $200.00.

Mr. Miller, we’ll take care...we offer full lifetime warranty. We are the oldest

most experienced company there. We must wam you, sir that you are not speaking with

USAA. You are speaking with an out-of-state glass company.

R W Lo QL0 Q0 " L0

Okay. Mr...

(inaudible)

And may we have. ..

Listen.

May we have the...

No, sir, you cannot till I'm done. Mr. Miller, and..
Yes.

he 1s right. We are a third-party affiliate.
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B: Yes.

Q: We do work with USAA.
B: Right.

Q:

This is an amount that comes from USAA. They are willing to pay no more than
$235.86 to have the work completed. Zerq of that of which is your deductible. This
price dcl>es not include the sales tax or cost of molding if it’s required. .So, if you continue
with the shop, um, U... and if they charge more, USAA will require you to pay the
difference in the price. |

Southern Glass never has and does not have...

(inaudible)

and does not ask Mr. Miller to pay ény additional amount. That’s all.

Mr. Miller

w oo Q W oQ

That’s why I called Southern Glass. I'm very aware of it.

Q: Okay. Mr. Miller, for the purpose of éssuring a quality experience. USAA Would
like to send you a confirmation of your claim as well as the confirmation of the shop that
is correcting the damage for you. May Thave your e-mail address, please.

C: Mr. Miller, if you decide to give them that, understand that it is in the hands of a
party that you did not seek to engage.

B: (inaudible)

Q: Mr. Miller, we do not sell your e-mail address. We do not do anything with fhat.
This is just for your information.

B:  Canyou jﬁst mail it to me in the mail?

Q: No, I can’t mail it to you. I can give you the information manually.
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‘What do youmean? Over the phone?
Uh-huh.
Alright. P’ll take that.
Okay. Your reference number is 2-1-8.
Hold on one second. Give me a second. 2-1-8.
Uh-huh. 4-3
2-1-8
Uh-huh 4-3.
Okay. Go ahead.
2-1-8-4-3-
Alright.
; .
- Correct.
Our numBer here if you have any questions about your claim is 1-800-
That’s not necessary, Mr. Miller.
5-2-5-
{(inaudible)
1-7-9-0.

‘We thank you very much, Miss Tammy.

OO L W 0L T Lo T e E LWL WO WO W

And you do have a zero deductible. And, um, your fax number there, sir, is 8-0-
3-7-7-1-0-1-4-8?

C: - Correct.

Q: And what is your name, sir?

C: My name is Alan. A-L-A-N. Epley.
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Q: Al...

C: E-P-L-E-Y.

Q: E-P-L-E-Y.

C: Yes, ma’am.

Q: Thank you, sir. I’'m going tell someone about how you continue to interrupt when

we were trying to take a claim, sir. Thank you.
C:-  That’s fine.

END OF TRANSCRIPTION

Transcribed: 9-10-09

~ Time: 7:44

Transcribed by: jkl
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Bobcat | mm e e | Date: 06/12/08

Uue | SAFELITE SOLUTIONS | Time: 08:52:39
To: SOUTHERN GLASS & PLA Shop#: 013789 |
: : 181% TAYLOR ST Fax: 803-771-0148 | Referral/
COLUMBIA SC 29201 Tel: 803 771 7878 | "Authorization#
—————————————————————————————————————————————————————————— | 295417
Customer: ZWART, WENDY K ’ Home: 803-532-0065

215 WOODRIDGE CT Bus: 803-315~0785 | Date of loss:
LEESVILLE SC 29070 I 05/07/2008

Vehicle: 2000 CHEV TAHO/LS/LT . ,

Type of Loss: REPLACE WINDSHIELD .........-cc .o, e e

Deductible: $.00
W/S LIST: -38.0% LABR: $40.00 PER HOUR

C¢/T LIST: -38.0% LABR: $40.00 PER HOUR
KIT: $15.00 2KIT: $30.00 H/M KIT: 5$25.00 H/M 2ZKIT: $50.00

INSHOP SERVICE

COMPANY: USAA ID#: 059005 EDI MAILBOX: SAFL SAFL107

——————— - e e e Billing Instructions ---=---=--------- e

Sold To: ZWART, WENDY K Please Show On Your Invoice

Bill To: USAA 1) Full Vehicle Vin Number

Address: P.0O. BOX 182180 2) Valid NAGS Part Numbers
COLUMBUS, OH 43218-2190 3) Customer's Signature

or,Invoice Online at SGCNetwork.com
- You must include sales tax on your invoice if applicable. Invoices should be
submitted within 10 days of installation. Payment will be rendered upon
receipt of -funds from the client. For payment inguiries please contact
Safelite Solutions at 1-614-602-2120.
- USRAA will not reimburse for deductibles not collected.
———————————————————————— Notice: Pricing Authorization ----------c-muoooooooooo
Pricing is outlined above per current NAGS. If "P" parts or dealer parts
are to be used or any additiomnal parts, labor, or any other charges differ
from the prices cutlined above, you are required to contact Safelite at
1-614-602-2120 prior to beginning any work on the vehicle. Performance of
services constitutes acceptance of the above. price and billing instructions.
R T Authorization To Pay: -—----——-——--=---mmm e -
I acknowledge receipt of goods and services requested and that all services
were performed in a professional manner to my complete satisfaction. I
authorize my insurance, fleet, or leasing company to pay SOUTHERN GLASS & PLA
directly for this claim. I understand I am personally responsible for

payment of all or any portion of thls inveice not covered by my insurance,
fleet, or leasing company.
Customer Signature Date

Please return your invoice signed by the customer, along with this signed fax.

Shop Owner/Mgr Signature Installer Signature
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% e
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MODEL  sTAHOE LT Total: SE1. 24
STYLE 4 ROOR UTILITY
VEH ID :1GMNEK1ZREYR14B7353
LIE # 385 OHMF Total: 361.04
STATE =:EC
Mileage H
ficet Fhone: B3E B3@ 1Z7:
ts sy sabisfactien. 1 authorize sy inswrance c‘snnny g veleass palicy, ceverage and ether
ta Southern Blass & Flastics (G8M). I assimn this claiz and all policy srocesds dus =2 under the
1 di?;c% Ey 13:Lr*n;- cusﬁezy to pay those azounis directly to 5. If sy inswrer shauld igpses
i te 1 gaediatzly Torwerd paysent to G2 ly either ondsrsing the
I veceive. 1 agreee to pey sy dedimtibls, if any, eyself. I alsa
gyzelf.
Date: Order Taken By: ORY
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ORIGINAL CP ROM RETAINED BY MAGISTRATE COURT-

Re: Southern Glass & Plastics Company, Inc. vs. USAA Casualty Insurance
Company, USAA General Indemnity Company and USAA United Services

Automobile

Civil Action No.: 2009-CV-40-1101259
Claim No.: Unknown at this time
Our File No.: 3250-0398

RECORDING REGARDING STEPHEN ZWART.
Q: Tammy Houston-USAA Glass Program
A: Tony-Southern Glass and Plastics
B: Stephen Zwart
Q: Thank you for calling the USAA Glass Program managed by Safelite Solutions. My
name is Tammy Houston. How may I help you?
A: Hgy, Tammy, this is Tbny with Soutﬁe’m Glass in Columbia. -
- How are you, Tony?
I'm good. How are you?
Good.
Ineed to call on a glass claim and get a dispatch number from you, please.
Sure, I'll Be glad to help you with that.
Thank you.
Tony, what’s the... .dh, you’re welcome. What’s the first initial of your last name?
Uh, T. 'm sorry, it’s'C. |
C. And ig this a glass only claim?
Yes, glass only. |
Okay. -And may I have the phone number to your shop? ‘
8-0-3-7—7—1—7—8-7—8. |

Okay. May I have the insured’s name?

>0 P O P O PR B P L O

Yes, it’s Stephen Zwart. Z-W-A-R-T.
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I’m sorry. Sp ell that for me again.
Z-W-A-R -T.

V as in Victor, W-A-R-T?

Z as in zebra.

Oh, Z as in zebra.

Um-hmm.

Okay. There we go. And you can go ahead and put the policyholder on.
Okay. Hold on one second.

Thank you.

Good moming.

Hi, Mr. Zwart. How are you?
Well, I'm okay. How are you?

Good. Thank you.

o ¥ o0 W oo e R R

Good.
Q: My name is Tammy Houston and I am with the USAA Glass Program. Iam
* really sorry to hear about your glass damage today. Um, now what I’m actually going to be
doing is assist you with.. .assisting you in opening up a glass claim and verifying your coverage.
Um, so that way, um, we give that referral information to Tony for billing purposes. Now,
before I proceed, I have to inform you that your call is being handled and recorded by Safelite
Solutions. Safelite Solutions is a financially affiliated with Safelite Auto Glass. Is the first time
that you reported the damage?

B: Uh, yes, this ...it is, yes.

Q: Okay. Now, it...to better -for me...for me to better assist you, I do have a few

additional questions. Uh, to file a loss report, I would need your primary member number. Do
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you have that available?
B: Uh, is it on the....
Q Might say policy number.
B Yes. Let me open that up for ya.
Q: Okay.
B Alright. Let’s see. Policy number. 0-0-8-7-2-0-2-1-3-C As in Chéﬂie
Q Okay. AndI apologize, my screen (inaudible) and all Thave is 0-0-8 and then
was 1t 27 |
No.
Qkay. :
We’ll start ovér, okay?
Thank you.
0-0
Uh-huh.

8-7

2-1
3-C as in Charlie
3-C

7-1

O WL T Lo E O F LT LY L F LW
oQ
Q

I don’t need the information after that. Thank you.
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B: Okay.

Q: May I have your home phone number beginning with area code?

B: Yes, it is area code 8-0-3.

Q: Um-hmm.

B: 5-3-2

Q: Um-hmm.

B: 0-0-6-5.

Q: So, Thave 8-0-3-5-3-2-0-0-6-5.

B: That’s correct.

Q: And if we have any additional questions regarding your claim, what number
should we call?

B: I’ll give you my cell phone number, please. Area code 8-0-3

Q: Um-hmm.

B: 3-1-5

Q: Um-hmm.

B: 0-7

Q: Um-bmm.

B: 8-5.

Q: Thank you. That’s 8-0-3-3-1-5-0-7-8-5.

B: That’s correct.

Q: QOkay. And are there any other phone numbers you’d like to add to the claim?

B: No, that’s all.

Q: Okay. When did this damage happen, Mr. Zwart?

B: About six weeks ago.
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Q: Okay. Now, I'm legally not allowed to pick a date for you. Se if you could just
estimate me a date, please. |

B: Okay. What would be a date six weeks from today?

Q: From today. Today is the twelfth, so let’s see, one, two, three, four,

B:  May 7™ Let’suse May 7%

Q: X;ou want May 777

B: Yes.

Q: Okay. And what state did the damage occur in?

B: South Carolina.

Q: Alright. And how did the damage occur?

B: I was interstate driving and had some debris come off the road and h1t the
windshield.

Q: Okay. May I have the year, m&e and model of your vehicle?
This is a 2000 model Tahoe.

2000 Chevy Tahoe?

That’s correct.

And...

Andit’s a D-71 if that matters.

Okay. Andit’ll be a moment while I pull up your policy information.

e ¥ o w0 w

Alright.

Q: 2000 Tahoe. There we go. May I just have you confirm the street address on
your policy?

B: Sure. It’s 2-15 Woodridge Court. That’s in Leesv.ille, South Carolina. Zip code

is 2-9-0-7-0.
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Q:

Thank you. Now, um, just to reconfirm, you’ve mentioned that this is your

windshield that’s damaged.

B:

to you.

B:

Q:

R B O B Lo

Correct.

There’s no other pieces of glass ﬂlat were damaged or broken?

Not at all.

And is the damage to your windshield smaller than the size of a dollar bill?
Nq.

I am showing that you have a zero deductible so there’s no out of pocket expenses

Alrighty.

1 am showing that you are at Southern Glass and Plastics. Now Southern Glass

and Plastics is not an affiliate shop so USAA does not have a pricing agreement with them or

\

cannot warranty their work. Um, what I would like to do is send you a confirmation of your

claim and a confirmation of the shop that is doing the work for you. Uh, may I have your e-mail

address, Mr. Zwart:

Q:

B
Q
B:
Q
B

Yes, you can send that to Boykin, B-O-Y-K-I-N, W at A-O-L dot com.
So, that’s B-O-Y-K-I-N-W at A-O-L dot com?

Correct.

Alright. Do you have any questions for me at this point?

Uh, not at all.

Okay. What [ am gonna have you do is put Tony back on. Iam going to go over

and negotiate the pricing with him so we can make sure you’re not gonna be responsible for any

difference in costs and he will provide you or you may want to ask him for the warranty in
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writing. And, um, we’ll get you all finished up, okay?

B:

w Q2

R

Thank you very much.

Youre welcome. You have a wonderful day, sir.
Thank you. '

Uh-huh.

Hey, Tammy.

Hi, Tony. Okay. For the job, do you accept the following pricing at NAGS list

minus thirty eight percent, labor is $40.00 hourly and $15.00 per kit?

i A:

Q-

| | Q:

A:

A S A A s

Yes.

Alright. And the acceptance of the job indicates that you have accepted these

rates. USAA will not be responsible for any costs in excess of these rates and these prices do not

include the sales tax or cost of molding.

Okay.

Okay. He does have a zero deductible for his glass.
Um-hmm.

And his reference number is 2-9-5

Um-hmm.

4-1-7.

2-9-5-4-1-7.

Yes, sir. Is there anything else I can help you with?
I think that’s it. Thank you, Tammy.

You’re welcome, Tony. Thank you for using the USAA Glass Program and we

really appreciate your business.

A:

Thank you.
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Q: You’re welcome. Bye.

END OF TRANSCRIPTION
Transcribed: 9-10-09
Time: 6:23

Transcribed by: jki
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USAA
%R\\; 9800 Fredericksburg Road
San Antonio, Texas 78288
. USAA® '

SOUTH CAROLINA AUTO POLICY

READ YOUR POLICY, DECLARATlONS AND
ENDORSEMENTS CAREFULLY

The automobile insurance contract between the
named insured and the company shown on the
Declarations page consists of this policy plus the
Declarations page and any applicable
endorsements, The Quick Reference section
outlines essential information contained in the
Declarations and the major parts of the policy.

The policy provides the coverages and
amounts of Insurance shown in the
Declarations for which a premium is shown.

This is a participating policy. You are entitled to
dividends as may be declared by the company’s
Board of Directors. ’

If this policy is issued by United Services
Automobile Association ('USAA", a reciprocal
interinsurance exchange, the following apply:

By purchasing this policy you are a member of
USAA and are subject to its bylaws.

This is a non-assessable policy. You are liable
only for the amount of your premium as USAA
has a free surplus in compliance with Article
19.03 of the Texas Insurance Code of 1951,
as amended.

The USAA Board of Directors may annually
allocate a portion of USAA’s surplus to
Subscriber's  Savings  Accounts. Amounts
allocated to such accounts remain a part of
USAA's surplus and may be used as necessary
to support the operations of the Association. A
member shall have no right to any balance in
the member's account except until following
termination of membership,-as provided in the
bylaws.

E100SC(04) Rev. 4-01
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‘Part B b

QUICK REFERENCE
' DECLARATIONS PAGE

Named Insured and Address

Policy Pericd

Operators

Description of Vehicle(s)

Coverages, Amounts of
Insurance and Premiums

Endorsements

Beginning
on Page 3

Part A 4

Agreement and Definitions

Liability Coverage

Definitions

Insuring Agreement
Bodily Injury Liability Coverage and
Property Damage Liability Coverage

Limit of Liability

Supplementary Payments

Exclusions

Out of State Coverage

Other Insurance

Personal Injury Protection Coverage

Definitions

Insuring Agreement )
Personal Injury Protection Coverage
Air Bag and Seat Belt Benefits

Limit of Liability

Exclusions

Other Insurance
Conditions
Arbitration

Part B 10| Medical Payments Coverage

Definitions
Insuring Agreement
Medical Payments Coverage

Limit of Liability

Exclusions

Other Insurance

Special Provisions .
Arbitration

Part C 12{ Uninsured Motorists Coverage

Underinsured Motorists Coverage

Definitions
Insuring Agreement
Uninsured Motorists Coverage
Underinsured Motorists Coverage
Limit of Liability
Exclusions
Other Insurance
Conformity To Statute
Non-Dupiication .
Arbitration

{Quick Reference continued on Page 2)
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Part D 19

Physical Damage Coverage

Part E 22

General Provisions

Definitions

Insuring Agreement
Comprehensive Coverage
Collision Coverage
Full Safety Glass
Rental Reimbursement Coverage
Towing and Labor Costs Coverage

Limit of Liability

Payment.of Loss

Loss Payable Clause

Waiver of Collision Deductible

Exclusions

No Benefit to Bailee

Other Sources of Recovery

Appraisal

Air Bag

Bankruptcy

Changes

Duties After an Accident or Loss
Legal Action Against Us
Misrepresentation
Non-duplication of Payment

Our Right to Recover Payment
Ownership

Policy Period and Territory
Termination - '
Transfer of Your Interest in this Policy
Two or More Auto Policies
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SOUTH CAROLINA AUTG POLICY

AGREEMENT

In return for payment of the premium and subject to all the terms of this policy, we will provide the

coverages and limits of liability for which a premium is shown in the Declarations.

DEFINITIONS

The words defined below are used throughout this
policy. They are in boldface when used.

A

You and your refer to the "named insured"
shown in the Declarations and spouse if a
resident of the same household.

We, us, and our refer to the Company
providing this insurance, :

Auto business means the business of altering,
customizing, leasing, parking, repairing, road
testing, delivering, selling, servicing, or storing
vehicles.

Bodily injury (referred to as Bl)} means bodily
harm, sickness, disease or death.

Family member means a person related to
you by blood, marriage, or adoption who is a
resident of your household. This includes a
ward or foster child. :

Miscellaneous vehicle means the following
motorized vehicles: a motorcycle, moped or
similar type vehicle; motor home; golf cart;
snowmobile; all-terrain vehicle; or dune buggy.

Occupying means in, on, getting into or out of.

Property damage (referred to as PD) means
physical injury to, destruction of, or loss of
use of tangible property.

Temporary substitute vehicle means a
private  passenger  auto,  pickup, van,
miscellaneous vehicle or trailer not owned
by you or a family member while it is used
as a temporary replacement for your covered
auto when withdrawn from normal use
because of its breakdown, repair, servicing,
loss, or destruction.

Trailer means a vehicle designed to be pulled
by a private passenger auto, pickup, van, or
miscellaneocus vehicle. It also means a farm
wagon or implement while towed by such
vehicles.

5100SC(04) Rev. 4-01
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Van means a four-wheeled land motor vehicle
of the van type with a load capacity of not
more than 2,000 pounds.

Your covered auto means:
1. Any vehicle shown in the Declarations.

2. Any of the following types of vehicles
acquired by you or a family member
during the policy periocd, beginning on the
date you or a family member becomes
the owner, but only if no other insurance
policy provides coverage for such vehicle:

a. A private passenger auto;
b. A pickup or van; or

c. A miscellaneous vehicle not used in
any business or occupation.

For such newly acquired vehicles, we will
automatically provide the broadest
coverages as are provided for any vehicle
shown in the Declarations. If your policy
does not provide Comprehensive and
Collision coverages, we will provide each
with a $250 deductible. However, we will
not provide any coverage for more than
30 days after the date you or a family
member becomes the owner of the
vehicle. {f you wish to continue any
~ coverage beyond the 30-day period, you
must request it prior o the end of the
30-day period. ' :

Any trailer you own.

Any temporary substitite vehicle. Only
those coverages provided for the vehicle

withdrawn from normal use will be
extended to its temporary substitute
vehicle.
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PART A - LIABILITY COVERAGE

DEFINITIONS

Covered person as used in this Part means:

1. You or any family member for the
ownership, maintenance, or use of any auto or
trailer.

Any person using your covered auto.

Any other person or organization, but only with
respect to legal liability imposed on them for
the acts .or omissions of a person for whom
coverage is afforded in 1. or 2. above. With
respect to an auto or trailer other than your
covered auto, this provision only applies if the
other person or organization does not own or
hire the auto or trailer.

The following are not covered persons under
Part A:

1. The United States of America or any of its
agencies.

2. Any person with respect to Bl or PD resulting
- from the operation of an auto by that perscn
as an employee of the United States
Government. This applies only if the provisions

of Section 2679 of Title 28, United States
Code as amended, require the Attomey General

of the United States to defend that person in
any civil action which may be brought for the

Bl or PD.

INSURING AGREEMENT

We will pay damages for Bl or PD for which any
covered person becomes legally liable because of
an auto accident. We will sette or defend, as we
consider appropriate, any claim or suit asking for
these damages. Our duty to settle or defend ends
when our limit of liability for these coverages has
been paid or tendered. We have no duty to defend
any suit or settle any claim for Bl or PD not
covered under this policy.

LIMIT OF LIABILITY
For Bl sustained by any one person in any one

auto accident, our maximum limit of liability for all
resulting damages, including, but not limited to, all

" direct, derivative or consequential damages

recoverable by any persons, is the limit of liability
shown in the Declarations for "each person” for Bl

5100SC(D4) Rev. 4-01

127

Liability. Subject to this limit for "each person”, the
limit of liability shown in the Declarations for "each
accident” for Bl Liability is our maximum limit of
liability for all damages for Bl resulting from any
one auto accident, The limit of liability shown in the
Declarations for "each accident" for PD Liabifity is
our maximum limit of liability for all damages to all
property resulting from any one auto accident.

These limits are the most we will pay regardless
of the number of:

1. Covered persons;
2. Claims made;

3. Vehicles . or premiums shown in - the
Declarations; or

4, Vehicles involved in the auto accident.

However, if a policy provision that would defeat
coverage for a claim under this Part is declared to
be unenforceable as a violation of the state's
Financial Responsibility law, our limit of liability will
be the minimum required by the state's Financial
Responsibility law.

SUPPLEMENTARY PAYMENTS

In addition to our fimit of liability, we will pay on
behalf of a covered person:

1. Premiums. on appeal bonds and bonds to
release attachments in any suit we defend. But
we will not pay the premium for bonds with a
face value over our limit of liability shown in
the Declarations.

2. Prejudgment interest awarded against the
covered person on that part of the judgment
we pay. |f we make an offer to pay the
applicable limit of liability, we will not pay any
prejudgment interest based on that period of
time after the offer.

3. Interest accruing after a_judgment is entered in
any suit we defend. Our duty to pay interest
ends when we offer to pay that part of the
Judgment which does not exceed our limit of
liability for this coverage.

. 4. Up to $100 a day for loss of wages because

of attendance at hearings or trials at our
request
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(PART A Cont'd)

5. The amount a covered person must pay to the
United States Government because of damage
to a governmeni-owned private passenger
auto, pickup, or van which occurs wiile the
vehicle is in the care, custody, or control of a
covered person. The most we will pay is an
amount equal to cne month of the basic salary
of the covered person at the time of loss.
Only Exclusions A.1. and A.8. apply.

6. Other reasonable expenses incurred at our
request. ‘

7. All defense costs we incur.

EXCLUSIONS

A. 'We do not provide Liability Coverage for any.’

covered person:

1.

Who intentionally acts or directs to cause
Bl or PD, or who acts or directs to cause
with reasonable expectation of causing, Bl
or PD. This exclusion applies only to the

extent that the limit of liability for this °

coverage exceeds Bl limit of $15,000 for
each ~person and $30,000 for each
accident and PD limit of $10,000.

For PD to property owned or being
transported by a covered person,

For PD to property rented to, used by, or
in the care of any covered person. This
does not apply to damage to a residence
or garage.

For Bl to an emplocyee of that person'
course of .

which occurs during the
employment. This exclusion (A.4) does not
apply to a domestic employee unless
workers' compensation  benefits are
required or available for that domestic
employee.

For that person's liability arising out of the
ownership or operation of a vehicle while
it is being used to carry persons for a fee.
This exclusion {A.5) does not apply to a
share-~the-expense car pool.
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10.

While employed or otherwise engaged in
the auto business, This exclusion {AB)
does not apply to the ownership,
maintenance, or use of your covered
auto by you, any family member, or any
partner, agent, or employee of you or any
family member.

Maintaining or using any vehicle while that

- person is employed or otherwise engaged

in any business or occupation other than
the auto business, farming, or ranching.
This exclusion (A.7) does not apply to the
maintenance or use of a private passenger
auto; a pickup or van that you own; or a
trailer used with these vehicles.

Using a vehicle without expressed or
implied permission. i

For Bl or PD for which that person is an
insured under any nuclear energy liability
policy. This exclusion (A.9) applies even if
that policy is terminated due to exhaustion
of its limit of liability.

For Bl or PD occurring while your
covered auto is rented or leased to
others.

B. We do not provide Liability Coverage for the
ownership, maintenance, or use of:

1.

Any vehicle that is not your covered auto
unfess that vehicle is:

a. A four or six wheel fand motor vehicle
designed for use on public roads with
a rated load capacity of no more than
2000 pounds;

b. A moving van for personal use;

‘c. A miscellaneous vehicle having at

least four wheels; or

d. A vehicle used in the business of

farming or ranching. '

Any vehicle, other than your covered

© auto, that is owned by you, or furnished

or available for your regular use.

Any vehicle, other than your covered
auto, that is owned by, or furnished or

- available'for the regular use of, any family

member.
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{PART A Cont'd)

This exclusion (B.3) does not apply to your
maintenance or use of such vehicle.

4. Any vehicle while being operated in, or in
practice for, any speed contest.

C. There is no coverage for Bl or PD for which a
covered .person becomes legally responsible
to pay a member of that covered person's
family residing in that covered person's
household. This exclusion applies only to the
extent that the {imit of liability for this
coverage exceed Bl limit of $15,000 for each
person and $30,000 for each accident and PD
limit of $10,000.

D.. There is no coverage for liability assumed by
any covered person under any contract or
agreement.

OUT OF STATE COVERAGE

If an auto accident to which this policy applies
occurs in any state or province other than the one

in which your covered auto is principally garaged,
your policy will provide at least the minimum
amounts and types of coverages required by law.
However, no one will be entitled to duplicate
payments for the same elements of loss.

OTHER INSURANCE

If there is other applicable liability insurance, we
will pay only our share of the loss. Qur share is
the proportion that our limit of liability bears to
the total of all applicable limits. However, any
insurance we provide to a covered person with
respect to the following vehicles shall be excess
over (1) any other applicable liability insurance or
{2) any self-insurance in compliance with a state's
financial responsibility faw: :

a. A vehicle you do not own; or

b. Your covered autc while in the
possession of an auto business.

PART B - PERSONAL INJURY PROTECTION COVERAGE

DEFINITIONS

A. Air Bag means a supplemental passive restraint

system commonly referred to as an air bag -

which is originally installed by the vehicle
manufacturer and which, at the time of the

accident, had not been made inoperable
through modification, deactivation,
disconnection, switching off or  prior
deployment. ’ |

B. Auto means a motor vehicle of the kind
required to .be registered under the South
Carolina Motor Vehicle Registration and
Licensing Act.

C. Beneficiary means (in order of priority of
payment}:

1. The surviving spouse if a resident in the
same household as the deceased at the
time of the accident; or

2. If the deceased is an unmarried minor,
either of the surviving parents who had
legal custody at the time of the accident;
or

3. The estate of the deceased.
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D. Covered person as used in this Part means:
1. For Personal Injury Protection Coverage:
a. You or any family member; or
b. Anyone else who sustains Bl while:
1. occupying your covered auto; or
2. a pedestrian;

as a result of an accident involving
your covered auto.

2. For Air Bag and Seat Belt Benefits:

a. You or any family member while

occupying any auto;

b. Any other person while occupying
your covered auto.

E. Medically necessary and appropriate
medical services are those services or
supplies provided or prescribed by a licensed
hospital, licensed physician, or other licensed
medical provider that, as determined by us or
someone on our behalf, are required to
-identify or treat Bl caused by an auto accident
end sustained by a covered person and that
are:
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(PART B Cont'd)

1. Consistent with the symptoms, diagnosis,
and treatment of the covered person's
injury and appropriately documented in the
covered person's medical records.;

2. Provided in accordance with recognized
standards of care for the covered
person's injury at the time the charge is
incurred;

3. Consistent with published practice
guidelines and technology, and assessment
standards of national organizations or
multi- disciplinary medical groups;

4. Not primarily for the convenience of the
covered person, his or her physician,
hospital, or other health care provider:

5. The most appropriate supply or level of
service that can be safely provided to the
covered person; and

6. Not excessive in terms of scope, duration,
or intensity of care needed to provide
safe, adequate, and appropriate diagnosis
and treatment.

However, medically necessary and
appropriate medical services do not include
the following: :

1. Nutritional supplements or over-the-
counter drugs; :

2. Experimental services or supplies, which
means services or supplies that we
determine have not been accepted by the
majority of the relevant medical specialty
as safe and effective for treatment of the
condition for which its use is proposed,;

3. Inpatient services or supplies provided to
the covered person, when these could
safely have been provided to the covered
person as an outpatient.

Reasonable fee is the amount, as determined
by us or someone on our behalf, which we
will pay for charges made by a licensed
hospital, licensed physician, or other licensed
medical provider for medically necessary
and appropriate medical services. We will
pay the lesser oft

1. The actual ch.arge;
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2. The charge negotiated with a provider; or

3. The charge determined by a statistically
valid database that is designed to reflect
charges: for the same or comparable
services or supplies in the same or similar
geographic region. The database will also
reflect, where applicable, (g} the value of
the actual medical services based on a
nonspecialty specific relative value scale
for the services relative to other services
and, (b} in the case of new procedures,
services, or supplies, a.comparison to
commonly-used procedures, services, or
supplies.

Seat Belt means manual or automatic safety
belts or seat and shoulder restraints or a child
restraint device. Both the Jap and shoulder
restraints must be worn at the time of the
accident for coverage to apply. If the covered
person is a child, the child restraint device
must meet federal motor vehicle safety
standards and must be one recommended by
its manufacturer as appropriate for use by
children of like age and weight. The child must
be properly seated and restrained within the
device and the device must be attached to the
interior of the vehicle in accordance with the
manufacturer's instructions.

INSURING AGREEMENT

A. Personal Injury Protection Coverage. We will

pay personal injury protection benefits to or
for a covered person who sustains Bl. The Bl
must be caused by an accident and result from
the ownership, maintenance or use of an auto
as an auto.

We, or someone on our behalf, will review and
audit claims for personal injury protection
benefits under this coverage. We are only

obligated 1o pay expenses for benefits
described below:;

1. Medical Expenses. The reasonable fee for
medically necessary and appropriate
medical services incurred within 3 years
from the date of the accident for a
covered person's care or recovery.
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This includes remedial care and treatment
rendered in accordance with a recognized
religious or licensed method of healing.

Only semi-private hospital room charges
will be paid unless special or intensive care
is required.

2. Funeral Expense. Reasonable funeral and
burial expense incurred.

3. Work Loss Benefits. Benefits for loss of
_ income during the:

a. Three years from the date of the
accident; and :

b. Lifetime of the covered person.

Work loss applies only if the covered
person was an income or wage producer
at the time of the accident.

4. Essential Services Expenses. Necessary
and reasonable expenses incurred during
the:

a. Three years from the date of the
accident and

b. Lifetime of the covered persor;

for services which are  ordinarily
performed by the covered person for the
care and maintenance of his or her family.
Essential services apply only if the covered
person was not an income or wage
producer at the time of the accident

Air Bag and Seat Belt Benefits. We will provide
the benefits described only if at the time of
the accident, Personal Injury Protection
Coverage was provided by the policy and the
covered person for whom benefits are
sought was:

1. Wearing a seat belt; or

2. Wearing a seat belt and occupying a seat
in an automobile in which he was protected
by an air bag; and

3. Entitled to collect benefits for medical
expenses incurred as a result of the
accident under the terms of the policy's
Personal Injury Protection Coverage.
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We will pay a Death Benefit of $15,000 to the
beneficiary of a covered person who dies as
the direct resuit of Bl sustained in an
automobile accident while wearing a seat belt.
We will pay an Additional Death Benefit of
$10,000 to the beneficiary of a covered
person who dies as a direct result of Bl
sustained in an automobile accident while
wearing a seat belt and occupying a seat
protected by an air bag. In either case, death
must occur within three years of the date of
the accident.

LIMIT OF LIABILITY

A. Personal

B.

Injury Protection Coverage. One
thousand dollars ($1,000) is our maximum limit
of liability for each covered person injured in
any one auto accident. This is the most we will
pay regardiess of the number of:

1. Covered persons;
2. Clims made;

3. Vehicles or

premiums
Declarations;

shown in the

Vehicles involved in the accident; or

Insurers providing no-fauit benefits.

The maximum Death Benefit we will pay under
Air Bag and Seat Beit Benefits is $15,000 for
death of any one covered person. The
maximum Additional Death Benefit we will pay
for death of any one covered person is
$10,000. These amounts are the most we will
pay regardless of the number of vehicles to
which this coverage applies, the npumber of
coverages or premiums shown in the
Declarations.

No one will be entitled to receive duplicate
payments for the same elements of loss.

EXCLUSIONS

We do not provide any coverage or benefits
under this Part for Bl:

1.

Sustained by any covered person who: -

a. Intenticnally causes the accident resulting in
the injury; or

b. Operates or voluntarily rides in a vehicle
known by that person to be stolen; or
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Is committing a felony, or

Fails to stop an auto he or she is operating
when signaled by any law enforcement
vehicle by means of a siren or flashing
light.

2. To any covered person while occupying, or
while a pedestrian as a result of an accident
involving an auto (other than your covered
auto) insured for personal injury protection.

3. Sustained by a pedestrian, if the accident
occurs outside South Carolina. This exclusion
does not apply to:

a. You; or
b. Any family member.

4. Sustained by any covered person resulting
from the maintenance or use of an auto while
located for use as a residence or premises.

5. Caused by or as a conseguence oOf:

a. Discharge of a nuclear weapon (even if
accidental);

Woar (declared or undeclared);
Civil war; ’

Insurrection; or

P a0 O

Rebellion or revoiution.

6. From or as a consequence of the following,
- whether controiled or uncontrolled or however
caused:

a. Nuclear reaction;
b. Radiation; or
c. Radioactive contamination.

7. Sustained by any covered person arising out
of the ownership, maintenance or use of a
motorcycle by such person.

8. Sustained by you or any family member while
occupying any auto owned by you which is
not your covered auto.

9. Sustained by any family member while-

occupying any auto owned by that family
member..
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OTHER INSURANCE

No person shall recover benefits from more than
one policy or one insurer on either a duplicate or
supplemental basis, regardless of the number of
motor vehicles covered or insurers (including
self -insurers).

The Death Benefit and Additional Death Benefit
provided by Air Bag and Seat Belt Benefits will be

"paid in addition to any death benefit payable under

the policy's Personal Injury Protection Coverage.

If there is other applicable air bag and seat belt
benefits, the maximum limit of our liability for the
death of any one covered person under all such
policies shall not exceed $15,000 for the Death
Benefit and $10,000 for the Additional Death
Benefit.

CONDITIONS

The Air Bag and Seat Belt Benefits coverage
provided is subject to all provisions and conditions
of the policy's Personal injury Protection Coverage
and to the policy's general conditions, except as
specifically modified herein.

ARBITRATION

If we and a covered person do not agree:
1. On the reasonable fee;
2. That expenses are reasonable;

3. Whether services or supplies are medically

necessary and  appropriate medical
services; or

4. Whether there is coverage under the terms of
the Insuring Agreement for Part B.

then, that disagreement may be arbitrated, provided
both parties so agree. This arbitration shall be
limited to the aforementioned issues and shall not
address any other coverage questions. Any
arbitration finding that goes beyond the
aforementioned issues shall be voidable by us or
the covered person involved in the disagreement.
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If both parties agree to arbitrate, each party will
select an arbitrator, and those two arbitrators will
select a third. If the two arbitrators cannot agree
on a third within 30 days, either may request that
selection be made by a judge of a court having
Jjurisdiction. Each party will pay the expenses it
incurs and bear the expenses of the third
arbitrator equalily.

Unless both parties agree otherwise, arbitration
will take pface in the county in which the covered
person lived at the time of the accident, and local
rules of law as to procedure and evidence will
apply. A decision agreed to by two or more of the
arbitrators will be binding up to an amount that,
when added to amounts previcusly paid by us,
does not exceed the limit of liability for this
coverage.

PART B - MEDICAL PAYMENTS COVERAGE

DEFINITIONS

A. Covered person as used in this Part means:

1. You or any family member while

occupying any auto.

2. Any other person while occupying your
covered auto.

3. You or any family member while not
occupying a motor vehicle if injured by:

a. A motor vehicle designed for use
, mainly on public roads;

b. A miscellaneous vehicle;

c. A trailer.

B. Medically necessary and appropriate

- medical services are those services or
supplies provided or prescribed by a licensed
hospital, licensed physician, or other -licensed
medical provider that, as determined by us or
someone on our behalf, are required to
identify or treat Bl caused by an auto accident
and sustained by a covered person and that
are:

1. Consistent with the symptoms, diagnosis,
and treatment of the covered person's
injury and appropriately documented in the
covered person’s medical records;

2. Provided in accordance with recognized

standards of care for the covered
person’s injury at the time the charge is
incurred;

3. Consistent  with published = practice

guidelines and technology, and assessment
standards of national organizations or
muiti-disciplinary medical groups;
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4. Not primarily for the convenience of the
covered person, his or her physician,
hospital, or other health care provider;

5. The most appropriate supply or level of
service that can be safely provided to the
covered person; and

6. Not excessive in terms of scope, duration,.
or intensity of care needed to provide
safe, adequate, and appropriate diagnosis
and treatment

However, medically necessary and
appropriate medical services do not include
the following:

1. Nutritional supplements or
counter drugs;

over-the-

2. Experimental services or supplies, which
means services or supplies that we
determine have not been accepted by the
majority of the relevant medical specialty
as'safe and effective for treatment of the
condition for which its use is proposed;

3. Inpatient services or supplies provided to
the covered person, when these couid
safely have been provided to the covered
person as an outpatient.

C. Reasonable fee is the amount, as determined
by us or someone on our behalf, which we
will pay for charges made by a licensed
hospital, licensed physician, or other licensed
medical provider for medically necessary
and appropriate medical services. We will
pay the [esser of:

1. The actual charge;

2. The charge negotiated with a provider; or.
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3. The charge determined by a statistically
valid database that is designed to refleci
charges for the same or comparable
services or supplies in the same or similar
geographic region. The database will also
reflect, where applicable, (g} the value of
the actual medical services based on a
nonspecialty specific rélative value scale
for the services relative to other services
and, {b) in the case of new procedures,
services, or supplies, a comparison to
commonly-used procedures, services, or
supplies,

INSURING AGREEMENT

Medical Payments Coverage. We will pay only the
reasonable fee for medically necessary and
appropriate medical services and the reasonable
expense for funeral services because of Bl
caused by an auto accident, sustained by a
covered person and incurred for services
rendered within three years of the date of the
accident.

A provider of medical services may charge more
than the limits established by this policy's defined
terms, but such additional charges are not covered.
We or someone on our behalf will review, by audit
or otherwise, claims for benefits under this
coverage 1o determine whether fees and expenses
were reasonable and whether treatment was
medically necessary and appropriate.

LIMIT OF LIABILITY

The following provisions represent the most we
will pay regardless of the number of covered
persons, claims made, vehicles or premiums
sown in the Declarations, or vehicles involved in

“an auto accident.

A. The limit of liability shown in the Declarations
for -Medical Payments Coverage is the
maximum limit of liability for each covered
person injured in any one accident.

B. No one will be entitled to receive duplicate

" payments for the same elements of loss under
this coverage and Part-A or Part C of this
policy. o
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EXCLUSIONS

We do not provide benefits under this Part for
any covered person for Bl:

1. Sustained while occupying any vehicle that is
not your covered auto unless that vehicle is:

a. A Tour or six wheel land motor vehicle
designed for use on public roads with a
rated load capacity of no more than 2000
potinds;

b. A moving van for personal use;

c. A miscellaneous vehicle having at least
four wheels; or

d. A vehicle used in the business of farming
or ranching. '

2. Sustained while occupying your covered
auto when it is being used to carry persons
for a fee. This does not apply to a
share-the-expense car pool.

3. Sustained while occupying any vehicle located
tor use as a residence.

4, Occurring during the course of employment if
‘workers' compensation benefits are required
or available.

5. Sustained while occupying, or when struck by,
any vehicle, other than your covered auto,
that is owned by you or furnished or available
for your regular use.

6. Sustained while occupying, or when struck by,
any vehicle, other than your covered auto,
that is owned by or furnished or available for
the regular use of any family member. This
does not apply to you.

7. Sustained while occupying a vehicle without
expressed or implied permission.

8. Sustained while occupying a vehicle when it is
being used in the business or occupation of a
covered person. This does not apply to BI
sustained while occupying a private passenger
auto; a pickup or van you own; or a trailer
used with these vehicles. ’
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9. Caused by or as a consequence of war,
insurrection, revolution, nuclear reaction, or
radioactive contamination.

10. Sustained while occupying your covered
auto.while it is rented or leased to others.

11. Sustained while a participant in, or in practice
for, any speed contest.

OTHER INSURANCE

If there is other applicable auto medical payments -

insurance, we will pay only our share of the loss.
Our share is the proportion that our limit of
liability bears to the total of all applicable limits.
However, any insurance we provide with respect
to a vehicle you do not own shall be excess over
any other collectible auto insurance providing
payments for medical or funeral expenses.

SPECIAL PROVISIONS

If your covered auto and every other motor
vehicle you own are within the policy territory
referred to in Part E, General Provisions, then
coverage under Part B will apply to you and any
family member anywhere in the world.

ARBITRATION

If we and a covered person do not agree:
1. On the reasonable fee;

2. That expenses are reasonable;

3. Whether services or supplies are medically
necessary and appropriate medical
services; or .

4. Whether there is coverage under the terms of
the Insuring Agreement for Part B.

then, that disagreement may be arbitrated, provided
both parties so agree. This arbitration shall be
limited to the aforementioned issues and shall not
address any other coverage questions. Any
arbitration * finding that goes beyond the
aforementioned issues shall be voidable by us or
the covered person involved in the disagreement.

If both parties agree to -arbitrate, each party will
select an arbitrator, and those two arbitrators will
select a third. If the two arbitrators cannot agree
on a third within 30 days, either may request that
selection be made by a judge of a court having
Jurisdiction. Each party will pay the expenses it
incurs and bear the expenses of the third
arbitrator equally.

Unless both parties agree otherwise, arbitration
will take place in the county in which the covered
person lived at the time of the accident, and local
rules of law as to procedure and evidence will
apply. A decision agreed to by two or more of the
arbitrators will be binding up to an amount that,
when added to amounts previously paid by us,
does not exceed the limit of liability for this
coverage.

PART C - UNINSURED MOTORISTS COVERAGE (referred to as UM) and \
UNDERINSURED MOTORISTS COVERAGE (referred to as Uiv) \

DEFINITIONS

A. Covered person as used in this Part means:
1. You or any family member,

2.. Any other
covered auto.

person occupying your

3. Any person for damages that person is
entitled to recover because of Bl to which
this coverage applies sustained by a person
described in 1. or 2. above.

However, the definition of a covered person
does not include the Government of the United
States of America.
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B. Uninsured motor vehicle means a land motor
vehicle or trailer of any type:

1. To which neither a liability bond or policy,
nor cash or securities deposited with the
State Treasurer, applies at the time of the
accident.

2. To which a liabllity bond or policy applies
at the time of the accident. In this case its
limit for liability must be less than the
minimum limits specified by the South
Carolina Financial Responsibility Act.
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3.

That is a hit-and-run motor vehicle whose
operator or owner cannot be identified and
which hits or which causes an accident
resulting in Bl or PD without hitting:

a. You or any family member;

b. A vehicle which you or any family
member are occupying;

C.' Your covered auto; or -
d. Any of your property.

If there is no physical contact with the
hit-and-run vehicle the facts of the

‘accident must be corroborated by an

affidavit attesting to the truth of the facts
of the accident signed by any eyewitness
other than the owner or operator of the
vehicle which you or any family member
were occupying at the time of the
accident. . '

To which a liability bond or policy applies
at the time of the accident but the bonding
or insuring company:

a. Successfully denies coverage;
b. Is or becomes insolvent;

c. s in  delinguency  proceedings,
suspension or receivership; or

d. Is proven unable to respond to a
_judgment.

For which the owner has not qualified as a
self -insurer.

However, uninsured motor vehicle does not
include any vehicle or equipment:

1.

Owrned by any governmental unit or agency
unless a cause of action against that
governmental unit or agency is barred by
the Tort Claims Act, South Carolina Laws
1986, Ratification No. 514, Sub-section
15-78-60, or by other applicable statute.

Operated on rails or crawler treads, except
for a snowmobile. '

Designed mainly for use off public roads
whife not on public roads.
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‘C. Underinsured motor vehicle means a land

motor vehicle or trailer of any type te which a
liability bond or policy applies at the time of
the accident in limits equal to or greater than
the minimum limit for liability specified by the
South Carolina Financial Responsibility Act, but
the limits of that bond or policy are not
enough to pay the full amount the covered
person is legally entitled to recover as
damages.

However, ‘underinsured motor vehicle does
not include any vehicle or equipment:

1. Operated on rails or crawler treads, except
for a snowmobile.

2. Designed mainly for use off public roads
while not upon public roads.

3. While located for use as a residence or
premises.

INSURING AGREEMENT

A. UNINSURED MOTORISTS COVERAGE

We will pay the following damages which a
covered person is legally entitled to recover
from the owner or operator of an uninsured
motor vehicle because of an auto accident:

1. Bl sustained by a covered person; and

2. Injury to or destruction of the property of
a covered person.

The owner's or operator's liability for these
damages must arise out of the ownership,

maintenance or use of the uninsured motor
vehicle.

Any judgment for damages arising out of a suit
brought without our written consent is not
binding on us.

We will pay under this coverage only after the
limits of liabitity under any applicable liability
bonds or policies have been exhausted by
payment of judgments or settlements. This

provision applies only to Definition B.2. under
this Part.
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B

UNDERINSURED MOTORISTS COVERAGE

We will pay the following damages which a
covered person is legally entitled to recover
from the owner or operator of an
underinsured motor vehicle because of an
auto accident:

1. Bl sustained by a covered person; and

2. lInjury to or destruction of your covered
auto. However, this does not include
damage to property owned by the covered
person while contained in your covered
auto.

The owner's or operator's liability for these
damages must arise out of the ownership,
maintenance or use of the wunderinsured
motor vebhicle.

LIMIT OF LIABILITY

UNINSURED MOTORISTS COVERAGE

A

If Bl or PD is sustained in an accident by you

_,or any family member while occupying your

covered auto:

1. Our maximum limit of liability for all
resulting damages, includiﬁg,— but not limited
to, all direct, derivative or consequential
damages recoverable by any persons, is
the sum of the limits of liability shown in
the Declarations for “"each person” for
Bodily Injury Liability Uninsured Motorists
Coverage.

2. Subject to this limit for "each person”, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident

is the sum of the limits of liability shown in-

the Declarations for “"each accident” for
Bodily Injury Liability Uninsured .Motorists
Coverage.

3. Our maximum limit of liability for all PD
resulting from that accident is the sum of
the limits of liability shown in the
Declarations for "each accident” for
Property Damage liability  Uninsured

* Motorists Coverage. : :
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4. Subject to the maximum limit of liability set
forth in paragraphs 1, 2. or 3. above:

a. The most we will pay for Bl or PD
sustained in that accident by a covered
person other than you or any family
member is that covered person's
pro-rata share of the "each person” or
"each accident” limit shown in the
Declarations for this coverage
applicable to the vehicle that covered
person was occupying at the time of
the accident; and

b. You or any family member who
sustains Bl or PD in that accident will
also be entitled to a pro-rata share of
the "each person” or “"each accident”
limit described in paragraph a. above.

A person's pro-rata share shall be the
proportion that that person's damages
bears to the total damages sustained by all
covered persons.

The maximum limit of liability is the most
we will pay regardless of the number of:

1. Covered persons; <
2. Claims made;

3. Vehicles or premiums shown in the
Declarations;

Premiums paid; or

Vehicles involved in the accident.

If Bl or PD is sustained in an accident by you
or any family member while not occupying
any auto: -

1. Our maximum [imit of liability for all
resulting damages, including, but not limited
to, all direct, derivative or consequential
damages recoverable by any persons, is
the highest "each person” limit of liability
shown in the Declarations for Bodily Injury
Liability Uninsured Motorists Coverage
applicable to any one. of your covered
autos. '
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2.

Subject to this limit for "each person”, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident
is the highest "each accident” limit of
liability shown in the Declarations for
Bodily Injury Liability Uninsured Motorists
Coverage applicable to any one of your

covered autos; and

Our maximum limit of liability for all PD
resulting from that accident is the highest

"each accident" limit of liability shown in

the Declarations for Property Damage
Liability Uninsured Motorists Coverage
applicable to any one of your covered
autos.

The maximum limit of liability is the most we
will pay regardless of the number of:

1.
2.
3.

4.
5.

Covered persons;.
Claims made;

Vehicles or shown in the

Declarations;

premiums

Premiums paid; or

Vehicles involved in the accident.

C. If Bl or PD is sustained in an accident by you
or any family member while occupying a
vehicle not owned by you or any family
member:

1.

Our maximum limit of liability for all
resulting damages, including, but not limited

to, all direct, derivative or consequential

damages recoverable by any persons, is
the highest "each person” limit of [liability
shown in the Declarations for Bodily Injury
Liability Uninsured Motorists Coverage
applicable to any one of your covered
autos. ' A

Subject to this limit for "each person”, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident
is the highest “"each accident” limit of
liability shown in the Declarations for

~ Bodily Injury Liability Uninsured Motorists

Coverage applicable to any one of your

" covered autos; and -

5100SC(04} Rev. 4-01

138

Our maximum limit of liability for all PD
resulting from that accident is the highest
"each accident” fimit of liability shown in
the Declarations Tor Property Damage
Liability  Uninsured Motorists Coverage
applicable to any one of your covered
autos. :

The maximum limit of liability is the most we
will pay regardless of the number of:

1.
2.
3.

4.
5.

Covered persons;
Claims made;

Vehicles or
Declarations;

premiums shown in the

Premiums paid; or

Vehicles involved in the accident.

If Bl or PD is sustained by a covered person
other than you or any family member in an
accident in which neither you nor any family
member sustained Bl or PD:

1.

Our maximum limit of liability for all

- resulting damages, including, but not limited

to, all direct, derivative or consequential
damages recoverable by any persons, will
be the "each person” limit of liability shown
in the Declarations for Bodily Injury Liability
Uninsured Motorists Coverage applicable to
the wvehicle that covered person was
occupying at the time of that accident.

Subject to this limit for "each person”, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident
is the "each accident” limit of liability shown

in the Declarations for Bodily Injury Liability

Uninsured Motorists Coverage applicable to
the wvehicle that covered person was
occupying at the time of the accident; and

Our maximum limit of liability for alii PD
resulting from that accident is the "each
accident” limit of liability shown in the
Declarations for Property Damage Liability
Uninsured Motorists Coverage applicable to
the vehicle that covered person was
occupying at the time of the accident,
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The maximum limit of liability is the most we
will pay regardless of the number of:

1. . Covered persons;
2. Claims made;

3. Vehicles or premiums shown in the
Declarations;

Premiums paid; or

Vehicles involved in the accident.

E. Any amounts otherwise payable for damages
under UM Coverage shall be reduced by all
sums paid because of the Bl or PD by or on
behalf of persons or organizations who may
be legally responsible. This includes all sums
paid under Part A,

UNDERI NSURED MOTORISTS COVERAGE

A. If Bl is sustained in an accident by you or any
family member while . occupying your
covered auto, or if your covered auto
sustains PD in an accident:

1. Our maximum limit of liability for all
resulting damages, including, but not limited
to, all direct, derivative or consequential
damages recoverable by any persons, is
the sum of the limits of liability shown in
the Declarations for ‘"each person” for
Bodily  Injury  Uabilty  Underinsured
Motorists Coverage. ‘

2. Subject to this limit for "each person’, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident
is the sum of the limits of liability shown in
the Declarations for "each accident” for
Bodily Injury Liability Underinsured
Motorists Coverage; and

3. Our maximum limit of liability for ail PD
resulting from that accident is the sum of
the limits of liability shown in the
Declarations for “each accident” for
Property - Damage Liability Underinsured .
Motorists Coverage.

4. Subject to the maximum limit of liabjlity set,
forth in paragraphs 1., 2. or 3. above:
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a. The most we will pay for Bl sustained
in that accident by a covered person
other than you or any family member
is that covered person's pro-rata
share of the "each person” or “"each
accident” limit  shown in the
Declarations for Bodily Injury Liability
Underinsured Motorists Coverage
applicable to the vehicle that covered
person was occupying at the time of
the accident; and

b. You or any family member who
sustains Bl in that accident will also be
entitied to a pro-rata share of the
"each person" or "each accident” limit
described in paragraph a. above.

A person's pro-rata share shall be the
proportion that that’ person’'s Bl damages
bears to-the total of all BI damages
sustained by all covered persons.

The maximum limit of liability is the most
we will pay regardless of the number of:

1. Covered persons;
2. Claims made;

3. Vehicles or premiums shown in the
Declarations;

Premiums paid; or

Vehicles involved in the accident.

B. If Bl is sustained in-an accident by you or any
family member while not occupying any auto:

1.

Our maximum limit- of liability for all
resuiting damages, including, but not limited
to, all direct, derivative or consequential
damages recoverable by any persons, is
the highest "each person” limit of liability
shown in the Declarations for Bodily Injury

-Liability Underinsured Motorists Coverage

applicable to any one of your covered
autos.

Subject to this limit for "each person”, our
maximum limits of liability for all damages
arising out of BI ‘sustained in that accident
is the highest "each accident” [imit of
liability shown in the Declarations for
Bodily Injury Liability Underinsured
Maotorists Coverage applicable to any one
of your covered autos.
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The maximum limit of liability is-the most we
will -pay regardiess of the number of:

1.
2
3.

C. If Bl'is sustained in an accident by you or any |

Covered persons;
Claims made;

Vehicles or premiums. shown in the

. Declarations;

Premiums paid; or

Vehicles involved in the accident.

family member whife occupying a vehicle not
owned by you or any family member:

1.

Our meximum fimit of iability for all
resulting damages, including, but not limited
to, all direct, derivative or consequential
damages recoverable by any persons, is
the highest "each person” limit of liability
shown in the Declaraticns for Bodily Injury
Liability Underinsured Motorists Coverage

. applicable to any one of 'your covered

autos.

Subject to this limit for "each person”, our
maximum limit of liability for all damages
arising out of Bl sustained in that accident
is the highest "each accident” tlimit of
liability shown in “the  Declarations for
Bodily Injury - Liability. . Underinsured
Motorists Coverage applicable to any one
of your covered autos..

The maximum . limit of liability is' the most we
will .pay regardless of the number oft

1.
2.
3.

Covered persons;:

’

Claims made;

Vehicles or

premiums shown in the
Declarations; : )

4. Premiums paid; or

Vehicles involved in the accident.

. D. If Bl is sustained by a covered person other
than you or any family member in an accident
in which neither you nor any family member
sustained Bl: .
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" Underinsured

Our maximum limit of liability for all
damages, including, but not limited to, all
direct, derivative or consequential damages
recoverable by any ‘persons, will be the
"each person" limit of lability shown in the
Declarations for Bodily Injury Liability
Underinsured Motorists Coverage
applicable to the wvehicle that covered
person was occupying at the time of that
accident

Subject to this limit for each person, our

‘maximum limit of liability for all damages

arising out of Bl sustained in that accident
is'the "each accident” limit of liability shown
in-the Declarations for Bodily Injury Liability
~ Motorists Coverage
applicable to the vehicle. .that covered
person was occupying at the time of the

© accident

The maximum limit of liability is the most we

will pay regardless of the number of:

1.
2.
3.

“Vehicles

Covered persons;.
Claims made;

or
Declarations;

premiums shown in the

Premiums paid; or

Vehicles involved in the accident.

Any amounts otherwise payable for damages
under UIM Coverage shall be reduced by all
sums paid because of the. Bl or PD by or on -
behalf of persons. or organizations who may
be legally responsible. This includes all sums
paid under Part A,

" EXCLUSIONS . ~

A

We do not provide UM or UM Coverage for
PD or Bl sustained by any covered person:

1.

If that person or the legal represertative
settles the Bl or PD claim without our
consent. - This 'exclusion (A1) does not
apply to UIM. . . ‘
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B.

3. Using

2. When your covered auto is being used to
carry persons for a fee. This exclusion
{A.2) does not apply to a share-the-
expense car pool. .

a vehicle

without expressed or
implied permission. .

4. While your covered auto is rented or
leased to others.

5. While occupying any vehicle when it is
.being operated in, or in practice for, any
speed contest.

We do not provide UM Coverage for the first
$200 of the amount of PD to the property of
each covered person as the result of any one
accident.

UM Coverage or UM Coverage shall not apply
directly or indirectly to benefit

1. Any insurer or seif-insurer under any of
the following or similar law:

a. Workers' compensation law; or
b. Disability benefits faw.
2. Any insurer of property.

OTHER INSURANCE

A. If a covered person sustains Bl while
occupying a vehicle not owned by that person
or while not occupying any vehicle, the
Tollowing priorities of recovery apply:

FIRST The policy affording UM or UM

PRIORITY Coverage to the vehicle the covered

person was occupying at the time of
the accident ,
SECOND Any policy affording UM or UM
PRIORITY Coverage to the covered person as a

named insured or family member.

1. If there is no applicable insurance available
under the first priority, the maximum
recovery under all policies in the second
priority shall not exceed the highest
applicable limit for any one vehicle under
any one policy.
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2. If there is applicable insurance available
under the first priority:

a. The limit of liability applicable to the
vehicle . the covered person was
occupying under the policy in the first
priority, shall first be exhausted; and

b. The maximum recovery in the second
priority shall not exceed the highest
limit for any one vehicle under any one
policy in the second priority.

3. We will pay only our share of the loss, not
to exceed our share of the maximum
recovery. Our share is the proportion that
our imit of liability bears to the total of ali
applicable limits in the same level of
priority.

With respect to PD, this insurance shall apply
only after the limits of any other collectible
insurance applicable to the damaged property
have been.exhausted. ‘

CONFORMITY TO STATUTE

This Part is intended to be in full conformity with
the South Carolina Insurance Laws. If any provision
of this Part conflicts with that law, it is changed to
comply with the law.

NON-DUPLICATION

No covered person will be entitied to receive
duplicate payments under this coverage for the

A

same elements of loss which were:

Paid because of the Bl or PD by or on behaif
of persons or organizations who may be
legally responsible. :

Paid or payable wunder any workers'
compensation law or similar disability benefits
lawv. (This does not apply to UM Coverage)

Paid under Part A in this policy.

Paid because of PD under Part D of this policy
or any simifar coverage under any other policy.
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ARBITRATION

A

If we and a covered person disagree as to:

1. Whether the covered person is legally
entitled to recover damages from the
owner or operator of an uninsured motor
.vehicle or an underinsured motor
.vehicle; or

2. The amount of damages that the covered
person is legally entitled to collect from
that owner;

then, that disagreement may be arbitrated,
provided both parties so agree. This arbitration
shall be limited to the two aforementioned
factual issues and shall not address any other
issues, including but not limited to, coverage
questions, Any arbitration finding that goes
beyond the two aforementioned factual issues
shall be voidable by us or a covered person.

3

If both parties agree to arbitration, each party
will select - an arbitrator, and those two
arbitrators will select a third. If the two
arbitrators cannot agree on a third within 30
days, either may request that selection be
made by a judge of a court having jurisdiction.
Each party will pay the expenses it incurs and
bear the expenses of the third arbitrator

equally.

Unless both parties agree otherwise, arbitration
will take place in the county in which the -
covered perscn lived at the time of the
accident, and local rules of law as to
procedure and evidence will apply. A decision
agreed to by two of the arbitrators will be
binding up to the coverage {imit of lability.

PART D - PHYSICAL DAMAGE COVERAGE

DEFINITIONS

A

Actual cash value means the amount that it
would cost, at the time of loss, to buy a
vehicle of the same make, model, body type,
mode] year, and equipment, with substantially
similar mileage and physical condition.

Collision means the impact with an object and
includes upset of a vehicle. Loss caused by
the following is covered under Comprehensive
Coverage and is not considered collision: fire;
missiles or falling objects; hail, water or flood;
malicious mischief or vandalism; theft or
larceny; riot or civil commotion; explosion or
earthquake; contact with bird or animal;
“windstorm; or breakage of window glass. If
breakage of window glass is caused by a
collision you may elect to have it considered
a loss caused by collision,

Loss means direct and accidental damage to

the operational safety, function, or appearance
of your covered atito, including  its
equipment. Loss “does not include  any
diminution in value that remains after the
damaged or stolen property or parts thereof
have been repaired or replaced.
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D. Nonowned vehicle means any private

passenger auto, trailer, pickup, wvan, or
miscellaneous vehicle not owned by, or
furnished or available for the regular use of,
you or any family member. This applies only
when such vehicle is i the custody of or being
operated by you or a family member. A
nonowned vehicle does not include a
temporary substitute vehicle or any of the
following vehicles used in any business or
occupation other than farming or ranching -
pickup, van or miscellaneocus vehicle,

Repair or replace means restoring the
damaged property or parts thereof to their
pre-accident operational safety, function, and
appearance. However, we may at our option
repair or replace with parts of like kind and
quality, including used or non-OEM parts
(non-OEM parts are those produced by
someone other than the original equipment
manufacturer). Repair or replace does not
require:

1. A return to the pre-accident market value
of the property or parts thereof; or

2. Restoration, alteration, or replacement of
undamaged property or parts thereof,
unless such is needed for the operational
safety of the vehicle.
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F. Your covered auto,

as used in this Part,

includes:

1. A nonowned vehicle. if there is a loss to
a nonowned vehicle, we will provide the

broadest coverages shown in the
Declarations.

2. Equipment and accessories of your
covered auto. )

3. Any device or insutument for the
transmitting,  recording, receiving  or

reproduction of data, sound or pictures
that is operated by power from the
electrical system of your covered auto,
including:

Accessories or antennas; or

b. Tapes, wires, records, discs or other
media for use with any such device or
instrument;

while in or upon your covered auto.

INSURING AGREEMENT

A,

3

Comprehensive Coverage (excluding collision).
We will pay for loss caused by other than
collision to your covered auto, minus any
applicable deductible shown in the Declarations.
The deductible will be waived for loss to glass
that can be repaired rather than replaced. In
cases where the repair proves unsuccessful
and the glass must be replaced, the full amount
of the deductible, if any, must be paid.

In addition, we will pay up to $15 a day, to a
maximum of $450, for transportation expenses
incurred by you. This applies only in the event
of a total theft of your covered auto. We
will pay only transportation expenses incurred
during the period beginning 48 hours after the
theft and ending when your covered auto is
returned to use or, if not recovered: or not
repairable, three days after we have made a
settlement offer.

If Increased Rental Reimbursement Coverage is
afforded, limits for transportation expenses
are increased up to $30 per day to a maximum
of $900. . ’

Collision Coverage. We will pay for loss
caused by collision to your covered auto
minus any applicable deductible shown in the
Declarations.
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C. Full

A. For

Safety Glass. Any deductible under
Comprehensive Coverage or Collision
Coverage does not apply to the cost of
repairing or replacing damaged automobile
safety glass.

Rental Reimbursement Coverage znd Increased
Rental Reimbursement Coverage (for loss
other than total theft). We will reimburse you
for expenses you incur to rent a substitute
for your covered auto. These coverages
apply only it your covered auto is withdrawn
from use for more than 24 hours due to a
loss, other than a total theft, to that auto. Our
payment will be limited to that period of time
reasonably required to repair or replace your
covered auto. If we determine your covered
auto is not repairable the rental period will end
three days after we have made a setilement
offer.

Under Rental Reimbursement Coverage, we will
pay up to $15 a day, 10 a maximum of $450.
Under Increased Rental Reimbursement
Coverage, we will pay up to $30 a day, to a
maximum of $300.

Towing and Labor Costs Coverage, We will pay
the reasonable costs you incur for one of the
following each time your covered auto is
disabled:

1. Mechanical labor up to one hour at the
place of breakdown.

2. Towing, to the nearest place where
necessary repairs can be made during
regular business hours, if the vehicle will
not run or is stranded on or immediately
next to a public road.

3. Delivery of gas, oil, a battery or a change
of tire. However, we do not pay for the
cost of these items.

LIMIT OF LIABILITY

total losses, the limit of liability for
Comprehensive and Collision Coverage, is the
actual cash value of your covered auto.

For partial losses, the limit of liability for
Comprehensive and Collision Coverages is the
amount necessary to repair or replace the
damaged or stolen property or parts thereof
without deduction for depreciation.
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PAYMENT OF LOSS

We may pay for loss in money, or repair or
replace the damaged or stolen property. We may,
at our expense, return any stolen property to you
or to the address shown in the Declarations. If we
return stolen property we will pay for any damage
resulting from the theft. We may keep all or part
of the damaged or stolen property and pay you an
agreed or appraised value for it. We cannot be
required to assume the ownership of damaged
property. We may settle a claim either with you or
with the owner of the property.

LOSS PAYABLE CLAUSE

Loss or damage under this policy will be paid, as
interest may appear, to -the named insured and the
foss payee shown in the Declarations. This
insurance, with respect to the interest of the loss
payee, will not become invalid because of your
fraudulent acts or omissions unless the loss
results from your conversion, secretion, or
embezzlement of your covered auto. We may
cancel the policy as permitted by policy terms and
the cancellation will terminate this agreement as to
the loss payee’s interest. We will give the same
advance notice of cancellation to the loss payee as
we give to the named insured shown in the
Declarations. When we pay the loss payee we will,
to the extent of payment, be subrogated to the
loss payee's rights of yecovery.

WAIVER OF COLUS!ON DEDUCTIBLE

We will not apply the deductible to loss caused by
collision with another wvehicle if all of these
conditions are met:

1. The loss to your covered auto is greater
than the deductible amount; and

2. The owner and driver of the other vehicie are
identified; and

3. The owner or driver of the other vehicle has a
liability policy covering the loss; and

4. The driver of your covered auto is not legally
responsible, in any way, for causing or
. contributing to the loss. ’
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EXCLUSIONS

We will not pay for:

1. Loss to your covered auto. which occurs
while it is used to carry persons for a fee, This
does not apply to a share-the-expense car
pool.

2. Damage due and confined to wear and tear,

freezing, or road damage to tires. This does
not apply if the damage results from the totat
theft of your covered auto. This exclusion
(2) does not apply to Towing and Labor Costis
Coverage.

3. Damage due and confined to mechanical or
electrical breakdown or failure, including such
damage resulting from negligent servicing or
repair of your covered auto or its equipment
We will pay for ensuing damage only to the
extent the damage occurs outside of the major
component (such as transmission/transaxle,
electrical system, engine including- cooling and
lubrication thereof, air conditioning, computer,
suspension, braking, drive assembly, and
steering) in which the initial mechanical or
electrical breakdown or failure occurs.

This exclusion does not apply if the damage
results from the total theft of your covered
auto, and it does not apply to Towing and
Labor Costs Coverage.

4. Lloss due to or as a consequence of war,
insurrection, revolution, nuclear reaction, or
radioactive contamination.

5. Loss to a camper body or trailer you own
which is pot shown in the Declarations. This
does not apply to one you acquire during the
policy period and ask us to insure within 30
days after you become the owner.

6. loss to any nonowned vehicle or temporary
substitute vehicle when used by any person
without reasonable belief that that person is
entitled to do so.

7. Loss to equipment designed or used to evade
or avoid the enforcement of motor vehicle
laws.

8. Loss to any nonowned vehicle arising out of
its use by you or a family member while
employed or otherwise engaged in auto
business operations.
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9. Loss to your covered auto while it is rented
or leased to others.

10. Loss to any vehicle while it is being operated
in, or in practice for, any speed contest.

11. Loss resufting from:
a. The acqguisition of a stolen vehicle;

b. Any legal or governmental action to return
a vehicle to its legal owner; or

c. Any confiscation or seizure of a vehicle by
governmental authorities.

This exclusion does not apply to innocent
. purchasers of stolen vehicles for value under
circumstances that would not cause a
reasonable person to be suspicious of the
sales transaction or the validity of the title.

12. Loss resulting from use in any
prohibited trade or transportation.

illicit or

13. Any loss arising out of any act committed:

a. By or at the direction of you or any
family member; and

, b.  With the intent to cause a loss.
NO BENEFIT TO BAILEE

This insurance shall not directly or indirectly
benefit any carrier or other bailee for hire.

OTHER SOURCES OF RECOVERY

if other sources of recovery also covers the {oss,
we will pay only our share of the loss. Our share
is the proportion that our limit of liability bears to
the total of all applicable limits. However, any
insurance we provide with respect to a
nonowned vehicle or temporary substitute
vehicle will be excess over any other collectible
source of recavery including, but not limited to:

1. Any coverage provided by the owner of the
nonowned vehicle or temporary substitute
vehicle.

Any other applicable physical damage insurance.

Any other source of recovery applicable to the
loss.

This provision does not apply to Towing and Labor
Costs Coverage.

APPRAISAL

if we and you do not agree cn the amount of
loss, either may demand an appraisal. In this event,
each party will select a competent appraiser. The
two appraisers will select an umpire. The
appraisers will state separately the actual cash
value and the amount of loss. If they fail to
agree, they will submit their differences to the
umpire. A decision agreed to by any two will be
binding. Each party will pay its chosen appraiser
and share -the expenses of the umpire equally.
Neither we nor you waive any of our rights under
this policy by agreeing to an appraisal.

PART E - GENERAL PROVISIONS

AIR BAG

v

If an air bag in your covered auto deploys for
any reason, we will pay without deductible to
replace it

BANKRUPTCY .

Bankruptcy or insolvency of the covered person,
as defined in this policy, shall not relieve us-of any
obligations under this policy.

CHANGES

A. The premium is based on information we have
received from you and other sources. You
agree to cooperate with us in determining if
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this information is correct and complete. You
agree that if this-information changes, or is
incorrect or incomplete, we may adjust your
premiums accordingly during the policy period.

B. If, during the policy period, the risk exposure
changes for any of the following reasons, the
necessary premium adjustmments will be made
effective the date of change in exposure. You
agree 1o give Us notice of-such exposure -
changes as soon as is reasonably possible:

1. Change in location where any vehicle is
garaged.
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2. Change, addition, or deletion relating to the
description, equipment, purchase date,
registration, cost, usage, miles driven
annually, or operators of any vehicle.

3. Replacement, deletion, or addition of any
vehicle. You must request coverage for a
newly acquired vehicle within 30 days from
the date the vehicle is acquired if you wish
to continue any coverage. See DEFINITIONS
- your covered auto.

4. Change, addition, or deletion relating to the
date of birth, marital status, or driving
record of any operator.

- . 5. Addition or deletion of an operator.

‘Change, addition, or deletion of any
coverage or limits.

We will make any calculations or adjustments
of your premium using the applicable rules,
rates, and forms as of the effective date of
the change.

If we make a change which broadens coverage
under this edition of our policy without
additional premium charge, that change will
automatically apply to your insurance as of the
date we implement that change in your
location. This paragraph - does not apply to
changes implemented with a revision that
inciudes both broadenings and restrictions in
coverage. Otherwise, this policy includes all of
the agreements between you and us. Its
terms may not be changed or waived except
by endorsement issued by us. ’

DUTIES AFTER AN ACCIDENT OR LOSS

A. We must be notified promptly of how, when,

and where an accident or loss happened.
Notice should also include the names and

addresses of any injured persons and of any’

witnesses.

B. A person seeking any coverage must:

1. Copperate with us in the investigation,
© settlement, or defense of any claim_or suit.

2. Promptly send us copies of any notices or
legal papers received in connection with a
suit, accident or loss. o
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3. Submit, as often as we reasonably require:

a. To physical exams by physicians we
select. We will pay for these exams.

b. To examination under oath. The
examination must be signed.

4. Authorize us to obtain medical reports and
other pertinent records.

5. Submit a proof of loss when required by
us.

6. Promptly notify the police if a hit-and-run
driver is involved..
A person seeking coverage under Part B -

Personal Injury Protection must aiso:

1. Submit a written 'proof of claim when
required by us.

2. Promptly send us copies of the lega!

papers if a suit is brought.

A person seeking coverage under Past C -
Uninsured Motorist Coverage must also:

1. Promptly notify the police if a hit-and-run
driver is involved.

2. Promptly send us copies of the legal
papers if a suit is brought.

A person seeking coverage under Part C -
Underinsured Motorist Coverage must also

promptly send us copies of the legal papers if
a suit is brought.

A person seeking coverage under Part D -
Physical Damage must also:

1. Take reasonable steps after loss to protect
your covered auto and fis equipment
from further loss. We will pay reasonable
expenses incurred to do this.

2. Promptly notify the police if your covered
auto is stolen.

3. Permit us to inspect and. appraise the

damaged .property before its repair or
disposal.
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LEGAL ACTION AGAINST US

A. No legal action may be brought against us until
there has been full compliance with all the
terms of this policy. In addition, under Part A,
no legal action may be brought against us until
we agree in writing that the covered person,
as defined in Part A, has an obligation to pay,
or the amount of that obligation has been
finally determined by judgment after trial.

B. No person or organization has any right under
this policy to bring us into any action to
determine the liability of a covered person, as
defined in this policy.

MISREPRESENTATION

We do not provide coverage for any covered
person, as defined in this policy, whe has
knowingly concealed or misrepresented any
material fact or circumstance relating to this
insurance: ' '

1. At the time application was made; or
- 2. At any time during the policy period; or

. 3. In connection with
settlement of a claim.

the presentation or

NON-DUPLICATION OF PAYMENT

When a claim, or part of a claim, is payable under
more than one provision of this policy, we will pay
the claim only once under this policy.

OUR RIGHT TO RECOVER PAYMENT -

A. If we make a payment under this policy and
the person to or for whom payment was made
has a right to recover damages from another,
we will be subrogated to that right. That
"person shall do whatever is necessary to
enable us to exercise our rights, and shall do
nothing after loss to prejudice them. However,
our rights in this paragraph do not apply under
Part D, against any person using your covered
auto with a reasonable belief that that person
is entitled to do so.

B. If we make a payment under this policy and
the person to or for whom payment was made
recovers damages from another, that person
shall hold in trust for us the proceeds of the
recovery and reimburse us to the extent of
our payment .
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C. The following provisions apply to payments
made under Part C - Uninsured Motorists
Coverage.

1. If we make payment under this policy and
the person to or for whom payment was
.made has a right to recover damages from
another, we shall be subrogated to that
right to the extent of such payment that
does not exceed the minimum limits
specified by the South Carolina Motor
Vehicle Financial Responsibility Act. That
person shall do:

3. Whatever is necessary to enable us to
exercise our rights; and

b. Nothing after loss to prejudice them,

2. If a covered person has prosecuted to
Judgment any suit against any person
responsible, we will be entitled to an
assignment of the judgment to the extent
of payment under this insurance that does
not exceed the minimum limits specified by
the South Carolina Motor Vehicle Financial
Responsibility Act.

3. We will pay our proportionate part of any
reasonable costs and expenses incurred
for any recovery, including reasonable
attorneys' fees. However, we reserve the
right to retain an attorney of our choice to
pursue a claim instead of reasonabie
attorneys' fees.

4. 1if a covered person making a claim for PD
under this insurance ‘is_also entitled to
insurance or other compensation for the
PD, we will not be obligated to pay a claim
until the covered person has assigned us
the rights to the compensation, to the
extent of payment under this insurance that
does not exceed the minimum limits
specified by the South Carolina Motor
Vehicle Financial Responsibility Act,

D. Paragraphs A. and B. do not apply to Part B -
Personal Injury Protection Coverage, Part B -
Medical Payments Coverage, or Part C -
Underinsured Motorists Coverage.
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E. If the covered person, as defined in this
policy, recovers from the party at fault and
we share in the recovery, we wil pay our
share of the legal expenses. Our share is that
percent of the legal expenses that the amount
we recover bears to the total recovery. This
does not apply to any amounts recovered or
recoverable by us from any other insurer
under any inter-insurer arbitration agreement.

F. If we make payment for a claim under Part A,
and the covered person, as defined in Part A:

1. Failed or refused to comply with the duties’
specified in this provision; and

2. Prejudiced our defense of the liability
claim by such failure or refusal;

then, the covered person shall reimburse us
to the extent of our payment and cost of
defense. ‘

'OWNERSHIP

For purposes of this policy, a private passenger
type auto, pickup or van is deemed to be owned
by a person if leased under a written agreement to
that person for a continuous period of at least six
months.

POLICY PERIOD AND TERRITORY

A. This policy applies only to accidents and losses
which occur during the policy period as shown
in the Declarations and within the policy
territory. The policy territory is the United
States of America (USA), its territories and
possessions, Puerto Rico, and Canada, including
transportation of your covered auto between
any ports of these locations.

B. The policy territory also includes Mexico,
subject to the following conditions:

1. All coverages afforded by the policy are
extended to include coverage during trips
into Mexico. This applies only to loss or
accident that occurs within 75 miles of the
USA border.
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2. Any liability coverage afforded by the
policy is extended to include the remainder
of Mexico, but only if you have valid and
collectible ‘liability coverages from a
licensed. Mexican insurance company at the
time of loss. Also, for this Part to be
effective, the original liability suit for Bl or
PD must be brought in the USA.

. This coverage does not extend:

a. To any covered person, as defined in
this policy, who does not live in the.
USA.

b. To any covered person, as defined in
this policy, occupying an auto which is
not principally garaged and used in the
USA.

c. To any auto wh'ich is not principally
~ garaged and used in the USA.

The words "state or province" as used in the
Out of State Coverage provision in Part A of
the policy do not incidde a "state or province"
of Mexico.

Losses payable under Part D of the policy will
be paid in the USA. If the auto must be
repaired in Mexico, our limit, of liability will be
determined at the nearest point in the USA
where repairs can be made.

Any insurance we provide will be excess over
any other similar valid and collectible insurance.

TERMINATION

A. Cancellation. This policy may be cancelled

during the policy period as follows:

1. The named insured may cancel this policy
at any tme, but the effective date of
cancellation cannot be earlier than the date
of the request.

2. We may cancel by mailing a notice to the
named insured shown in the Declarations at
the address shown in this policy by giving
at least 15 days notice.
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3. During the first 80 days this policy is in
effect, the policy may be cancelled for any
reason.

4. After this policy.is in effect for S0 days,
or if this is a renewal policy, ~we will
cancel only:

a, For nonpayment of premium; or

b. If your driver's license or that of any
driver who either resides in the same
household or customarily operates
your covered auto has beepn
suspended or revoked. This must have
occurred:

(1) During the policy period; or

{2) During the 80 days immediately
preceding the last anniversary. of
the effective date.

5. We may cancel

for any other reason
permitted by law. :

B. Nonrenewal. If we decide not to renew this

,policy, we will mail notice to the named
insured shown in the Declarations at the
address shown in this policy. Notice will be
mailed at least 15 days before the end of the
policy period.

Automatic Termination. If we offer to renew
and you do not accept. this policy will
automatically terminate at the end of the
current policy period. Failure to pay the
required renewal premium when due will mean
that you have not accepted our offer.

If you obtain other insurance on your covered
auto, any similar insurance provided by this
policy will terminate as to that auto on the
effective date of the other insurance. This
does not apply to liability coverage purchased
for travel! in Mexico.

D. Other Termination Provisions.

1. We may deliver any notice instead of
mailing it. Proof of mailing of any notice
will be sufficient proof of notice.

TRANSFER OF YOUR

2. If this policy is cancelled, the named
insured shown in the Declarations may be
entitled to a premium refund. If so, we will
send the named insured shown in the
Declarations the refund. The premium
refund, if any, will be computed according
to our manuals. However, making or
offering to make the refund is not a
condition of cancellation.

3. The effective date of cancellation stated in
the notice shall become the end of the
policy period.

INTEREST IN THIS

POLICY

Your rights and duties under this policy may not be
assigned without our written consent. However, if
a named insured shown in the Declarations dies,
we will provide coverage untii the end of the
policy period for: ’ '

1. The surviving spouse if resident in the
same household at the time of death.
Coverage applies to the spouse as if a
named insured shown in the Declarations;
and

2. The legal representative of the deceased
person as if a named insured shown in the
Declarations. This applies only with respect
to the representative's legal responsibility
to maintain or use your covered auto.

TWO OR MORE AUTO POLICIES

A

If this policy and any other auto insurance
policy we issued to you apply to the same
accident, the maximum limit of our liability
under all the policies will not exceed the

" highest applicable limit of liability under any

one policy.

This provision does not apply to Part C -
Uninsured Motorists Coverage or Underinsured
Motorists Coverage.

No one will be entitled to receive duplicate

" payments for the same elements of loss under

Part € - Uninsured Motorists Coverage and
Underinsured Motorists Coverage.

Copyright, USAA, 2001. All rights reserved.
Includes copyrighted material of Insurance Services Office, used with permission.
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AMENDMENT OF POLICY PROVISIONS

This Amendment forms a part of the auto policy to which it is attached, and it modifies that policy as
foliows:

This Amendment replaces Part D in its entirety.

PART D - PHYSICAL DAMAGE COVERAGE

DEFINITIONS

A

Actual cash value means the amount that
it would cost, at the time of loss, to buy a
comparable vehicle. As applied to your
covered auto, a comparable vehicle is one
of the same make, model, model year, body
type, and optiens with substantially similar
mileage and physical condition.

Collision means the impact with an object
and includes upset of a vehiclee Loss
caused by the following is covered under
Comprehensive Coverage and is not
considered collision: fire; missiles or
faling objects; hail, ~water or flood;
malicious mischief or vandalism; theft or
larceny; riot or civil commotion; explosion
or earthguake; contact with bird or animal;
windstorm; or breakage of window glass.
If breakage of window glass is caused by a
collision  you may elect to have it
considered a loss caused by collision.

Equipment and accessories means

" personal property while in or upon your

covered auto.

Loss means direct and accidental damage

to the operational safety, function, or
appearance of, or theft of, your covered
auto, or equipment and accessories that
are. not permanently installed in your
covered auto. Loss includes a total loss,
but does not include any damage other than
the cost to repair or replace. Loss does
not inciude any loss of use, or diminution in
value that would remain after repair or
replacement of the damaged or stolen

property.
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E. Nonowned vehicle.

1. Nonowned vehicle means any private
passenger auto, pickup, van,
miscellaneous vehicle, or trailer not
owned by, or furnished or available for
the regular use of, you or a family
member. This applies only when the
vehicle is in the custody of or being
operated by you or a family member.

2. A nonowned vehicle does not include
any of the following vehicles used in
any business or occupation other than
farming or ranching:

a. A pickup;

b. Avan; or

c. A miscellaneous vehicle.

F. Repair.

1. Repair means restoring the damaged
property to its pre-loss operational
safety, function, and appearance. This
may include the replacement of
component parts,

2. -Repair does not require:

a. A return to the pre-loss market
value of the property;

b. Restoration, alteration, or
replacement of undamaged
property, unless such is needed for
the operational safety of the vehicle;
or

c. Rekeying of locks following theft or
misplacement of keys.

54136-0806
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G. Your covered auto, as used in this Part,
includes:

1.

Equipment and accessories
permanently installed in your covered
auto.

A nonowned vehicle. If there is a loss
to a -‘nonowned vehicle, we wil
provide the broadest coverage shown
on the Declarations.

INSURING AGREEMENT

A. Comprehensive Coverage {(excluding
collision).
1. Physical darﬁagje. We will pay for loss

2.

caused by other than collision to your
covered auto, and equipment and
accessories that are not permanently
installed in your covered auto, minus
any applicable deductible shown on the
Declarations. No  deductible under
Comprehensive Coverage or Collision .
Coverage applies to the cost of -
repairing or replacing damaged
automobile safety glass.

Transportation expenses. We will also .
pay: :

a. Up to $15 a day, to a maximum of -
$450, for transportation expenses
incurred by you. This applies only in
the event of a total theft of your
covered auto. We will pay only
transportation expenses incurred
during the period beginning 438
hours after the theft and ending
when your covered auto s
returned to use or, if not recovered
or not repairable, up to seven days
after we have made a settlement
offer.

b. If Increased Rental Reimbursement
Coverage is afforded, {imiis for
transportation expenses are
increased up to $30 per day to a
maximum of $900.
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B. Collision Coverage. We will pay for loss

caused by collision to your covered auto
and equipment and accessories that are
not permanently installed in your covered
auto, minus any applicable deductible
shown on the Declarations.

Rental Reimbursement Coverage and
Increased Rental Reimbursement Coverage
(for loss other than total theft).

1. We will reimburse you for expenses

. you incur to rent a substitute for your

covered auto. These coverages apply
only if: :

a. Your covered auto is withdrawn
from use for more than 24 hours
.due to a loss, other than a total
theft, to that auto; and

b. The loss is covered under
Comprehensive Coverage or caused
by cellision, and the cause of loss
is not otherwise exciuded under Part
D of this policy.

2. We will reimburse you only for that
period of time reascnably reéquired to
repair or replace your covered auto.
If we determine your covered auto is
a total loss, the rental period will end no
later than seven days after we have
made a setflement offer.

Towing and Labor Costs Coverage. We wili
pay the reasonable costs you incur for one
of the following each time your covered

"auto is disabled:

1. Mechanical labor up to one hour at the
place of breakdown.

2. Towing, to. the nearest place where
necessary repairs can be made during
regular business hours, if the vehicle
will not run or is stranded on or
immediately next to a public road.

3. Delivery of gas to, or a chz;ﬁgé of tire

on a disabled vehicle. However, we do
not pay for the cost of these items.
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LIMIT OF LIABILITY

A. Total loss to your covered auto. Our limit
of liability under Comprehensive Coverage
and Cellision Coverage is the actual cash
value of the vehicle. We will declare your
covered auto to be a total loss if, in our
_judgment, the cost to repair it would be
greater than its actual cash value minus its

- salvage value after the loss.

B. Other than a total loss to your covered
auto.

1. Our limit  of  liability  under
Comprehensive Coverage and Collision
Coverage is the amount necessary to

" repair the'loss based on our estimate
or an estimate that we approve, if
submitted by you or a third-party. Upon
request, we will identify at least one
facility that is willing and able to
complete the repair for .the amount, of
the estimate.

2. Our estimate may specify used, rebuilt,

remanufactured, or non-0Original Equip- -~

ment Manufacturer (non-OEM) parts.

3. You may request that damaged parts be
replaced with new Original Equipment
Manufacturer {OEM). You will be

' responsible,  however, for any cost
difference between the parts included in
our estimate and the new OEM parts
used in the repair. '

4. We will not take a deduction for
depreciation. We will take a deduction if
prior damage has not been repaired.
Prior damage does not mclude wear and
tear.

C. Equipment and accessories that are not
permanently installed in your covered auto.
The limits of liability described below are
sep'arate from the limits available for a loss
to your covered auto:

1. Our llm!t of hablllty is the lesser of?
a. The amount necessary to replace the
damaged or stolen property; or
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b. $250.

2. We will not take a deduction
depreciation.

D. Under Rental Reimbursement Coverage, our
fimit of lability is $15 a day, to a maximum
of  $450. Under Increased Rental
Reimbursement Coverage, our limit of
liability is $30 a day, to a maximum of $300.

E. Under Towing and lLabor Costs Coverage,
our limit of liability is the reasonable price
for the covered service. -

PAYMENT OF LOSS

We may pay for loss in money, or repair or
replace the damaged or stolen property. We
may, at our expense, return any stolen
property to you or to the address shown on
the Declarations. If we return stolen property,
we will pay for any damage resulting from the
theft. We may keep all or part of the damaged
or stolen property and pay you an agreed or

- appraised -value for it. We cannot be required

1o assume the ownership of damaged property.
We may settle a claim either with you or with
the owner of the property.

LOSS PAYABLE CLAUSE

 Loss or damage under this policy will be paid,

as interest may appear, to,the named insured
and the loss payee shown on the Declarations.
This insurance, with respect to the interest of
the loss payee, will not become invalid because

.of your fraudulent acts or omissions unless the

loss resulis from your conversion, secretion,
or embezzlement of your covered auto. We
may cancel the policy as .permitted by policy
terms and the cancellation will terminate this
agreement as to the loss payee's interest. We
will give the same advance notice of
cancellation 0 the loss payee as we give to
the named Insured shown on the Decliarations.
We may send notices to the loss payee either
by mail or by electronic means. However, if the
loss payee requests in writing that we not send
notices, including a notice of cancellation, we
will abide by that request. When we pay the
loss payee we will, to the extent of payment,

- be subrogated to the loss payee's rights of

recove
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WAIVER OF COLLISION DEDUCTIBLE

We will not apply the deductible to foss
caused by collision with another vehicle if all
of these conditions are met:

1.

2. The owner and driver of the other vehicle
are identified; and

3. The owner or driver of the other vehicle
has a liability policy covering the loss; and

4. The driver .of your covered auto is not
legally responsible, in any way, for causing,
or contributing to the loss.

EXCLUSIONS

The loss to your covered auto is greater
than the deductible amount; and

We wili not pay for:

- 1.

2

A400SC(04)

Loss to your covered auto which occurs

while it is used to carry persons for a fee.
This exclusion (1) does not apply to a
share-the -expense car pool

Damage due and confined to wear and tear,
freezing, or road damage to tires. This does
not apply if the damage results from the
total theft of your covered auto. This
exclusion (2} does not apply to Towing and
Labor Costs Coverage. .

Damage due and confined to mechanical or
electrical breakdown or Tailure, including
such damage resulting from negligent
servicing or repair of your covered auto

or its -equipment. We will pay for ensuing

damage only io the extent the damage
occurs outside of the major component
(such as transmission/transaxle, electricai
system, engine including cooling and
lubrication  thereof, air  conditioning,
compufer, suspension, braking, drive
assembly, and steering) in which the initial
mechanical or electrical breakdown or
failure occurs.
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10.Loss to -any vehicle while it

11.

This exclusion (3) does not apply if the
damage results from the total theft of your
covered auto, and it dees not apply io
Towing and Labor Costs Coverage.

Loss due to or as a consequence of war,
insurrection, revoiution, nuclear reaction, or
radioactive contamination.

Loss to a camper body or trailer you own
which is not shown on the Declarations.
This exclusion (5) does not apply to cne
you acquire during the policy period and
ask us to insure within 30 days after you
become the owner.

Loss to any nonowned vehicle when used
by any person without a reasonable belief
that that person is entitled to do so.

Loss to equipment designed or used to
evade or avoid the enforcement of motor
vehicle laws.

Loss to any nonowned vehicle arising out
of its use by you or a family member
while employed or otherwise engaged in
auto business operations.

Loss to yeur covered auto while it is
rented or leased to others.

is being
operated in, or in practice for, any driving
contest or challenge.

Loss resulting from:
a. The acquisition of a stolen vehicle;

b. Any legal or governmental action to
return a vehicle to its legal owner; or

c. Any confiscation or seizure of a vehicle
by governmental authorities.

This exclusion (11} does not apply to
innocent purchasers of stolen vehicles for
value under circumstances that would not
cause a reasonable person to be suspicious
of the sales transaction or the validity of
the title.
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12.Loss resulting from use in any illicit or
prohibited trade or transportation

13. Any loss arising out of any act committed:

a. By or at the direction of you or any
family member; and

b. \With the intent to cause a loss.

14.Loss caused by fungi, wet or dry rot, or
bacteria. This means the presence, growth,
proliferation, spread, or any. activity of
fungi, wet or dry rot, or bacteria. This
exclusion (14) does not apply to damage
directly resulting from a loss covered
under Comprehensive Coverage or Collision
Coverage. “

NO BENEFIT TO BAILEE

This insurance shall not directly or indirectly
benefit any carrier or other bailee for hire.

OTHER SOURCES OF RECOVERY

If other sources of recovery also cover the
loss, we will pay only our share of the loss.
Our share is the proportion that our limit of
liability bears to the total of all applicable limits.
However, any insurance we provide with
respect to a nonowned vehicle will be excess
over any other collectible source of recovery
including. but not limited to:

1. Any coverage provided by the owner of
the nonowned vehicle.

2. Any other applicable physical damage
insurance.

3. Any other source of recovery applicable to
the loss.

This provision does not apply to Towing %nd
Labor Costs Coverage.

APPRAISAL

If we and you do not agree on the amount of
loss, either may demand an appraisal. In this
event, each party will select a competent
appraiser. The two appraisers will select an
umpire. The appraisers will state separately the
actual cash value and the amount of loss, If
they fail to agree, they will submit their
differences to the umpire. A decision agreed to
by any two will be binding. Each party will pay
its chosen appraiser and share the expenses of
the umpire equally. Neither we nor you waive
any rights under this policy by agreeing to an
appraisal. T

Copyright, USAA 2006. All rights reserved.
Includes copyrighted material of Insurance Services Office, used with permission.
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IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

G. Thomas Cooper, Jr., Circuit Court Judge

Case No. 2009-CP-40-07413

Southern Glass & Plastics Company, INC., ...c..coovvviiveiiiiiieiniicreceie e Respondents,
V.

USAA Casualty Insurance Company, USAA General Indemnity Comp.any and USAA
United Services AUtOMODBILE, ........ccovevevereierieeeeiieee e Appellants.

- CERTIFICATE

I, Ashley B. Stratton, attorney for Appellants, certify that Appellant’s Record on
Appeal complies with the South Carolina Supreme Court Order of August 13, 2007 and
Rule 211(b) of the South Carolina Court Rules.

June 20, 2012

John M. Grantland, Esquire
Ashley B. Stratton, Esquire
Murphy & Grantland, P.A.
P.O. Box 6648

Columbia, SC 29260
(803) 782-4100

Attorneys for Appellants



