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Did the trialﬁcburifefffin.grahtihg~summary judgment.

where issues of fact rémained? -

Did the trial court err in granting Summary‘judgméﬁtli

in a nu,‘j;sianc'e caseWhere :
1984) was specifically made a part of .*,‘-’hef

pleadings, and'argument to the trial court? .

Did the trial court:err inwnqt-édding Ned-GréQOrygi

II., as a party?



Statement of the Case

This case started in the Probate Couft of.Chester County.
This caseAinvol§es‘a§pellant Mell Woods, because of a
nuisance maintainea in a close proximity to lands and a
recreation boat doék owned by appellant Mell Woods,
located at Fishing Creek Lake. If there is such a thing as a
current “Hinson Esﬁate," that entity is responSible for
péllution diécharge'into.the public waters of South Carolina.
The pleadings complain of and blame the Hinson Estate for
dumpipg raw untreated hﬁﬁan sewage into the lake near the
appellant’s boat dock, (R.pp. 121-124, R.pp; 679-688). The
reason this is déne is that the entire subdivision was never
intended to have permanent residents, but only travel
trailers, which would have ”hoiding tanks,” (R.pp. 121-124).
Many peoplé'now liye directly on the river bank and have
installed 55 gallon drums either near, or diréctly on the
high water line. Commodes are flushed into the drums which is

illegal according to South Carolina State regulations, (R.pp.

639-650) .

02



Appellant has raised questioné in‘the probate court, and the
circuit court if the Hinson Estate re#lly exists, because the
current persoha1 representa£ive, the respondent herein, lied
under oath (perju#y) in.order to 6btain appointment as a
personal repreéentative in the first place, (R.pp. 150-156l).
The pleadings allege that Ned Gregory, II., is the actual
cause of-the nuisance, because Gregory helped.the respondent
herein, Breakfield in'obtaining his bogus appoiﬁfment as
personal representétive of the Hinson Estate, (R.pp. 77-91,
R.pp. 150-156, R.pp. 592-602). Ned Gregory, II., is known to
the South Cafolina Courts, and is the same person as, In_the
Matter of Ned Gregory, II., Respondent, 306 S.C. 270, 411
S.E.2d 430 (1991); where Gregory was»disciplined for forging
documents. Gregory fiiled out the probate form #300 involved
in this appeals casé, and then obfained the signature under
oath of Mr. Breakfield; the Respondent herein, knowing full
well that another will existed which revoked the will that
Gregory wanted probated, (R.pp. 63-64, R.pp. 93-109, R.pp.

159-163, R.pp. 203-212, R.pp. 386-392).
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_.by_Rule 208(b)(1)(e)_SCACR: =
This action was removed'ff6m*pf¢baté;é§ﬁft; order of
February iQ,v2010; defense-is generalwdenia;; a summafy'

judgment hearing was held dn'February“OZ; 2011, and -an Order

~granting respondent a,Summaﬁngudgmeﬁﬁqwas signed_oh~

February 09, 2011, a Rule 59(e) SCRCP Motion was~filednénd{ f

. denied, a timely Notice,of,Appeal'Was“served'onior about

May 16, 2011.
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STANDARD%GF REVIEW

Quoting Actlng Justlce Cole in the case of Madlson A Babcock Center. Inc et al
371 8.C. 123, 638 S.E.2d 650 (2006) L A .

A trial court may properly grant-a. motlon for summary Judgment when “the pleadmgs : .
depositions, answers to interrogatories, and admissions on file, together with the affi dawts, i
any, show that there is no geriuine issue as to any material fact and that the moving party is .
entitled to a judgment.as a matter of law.” Rule 56(c), SCRCP; Tupper v. Dorchester County, -
326 S.C. 318, 487 S.E.2d 187 (1997). In determining whether any triable issues of fact exist, ‘
the court must view the evidence in the. light most favorable to the non-moving party.. Manmng:.,, i

v. Quinn, 294 S.C 383, 365 S:E.2d 24 (1988) Summary Judgment is a drastic remedy which-

should be cautiously invoked so that.a lztzgant is not zmproperly deprived of a trial on a’zspured .-

factual issues. (emphasis added) - Baughman v. American Tel. and Tel. Co,, 306.8.C. 101, 410 -
S.E. 2d 537, (1991). : o

On appeal from an order granting: suftimary fudgment;. th'e'-appe’ll‘e‘ite court: applie's the same S
standard that governs the trial court, The appéllate court will review all ambiguities,
conclusions, and inference arising in'and from the evidence in a light most favorable to the

_ appellant, the non-moving party below. Osborne v: Adams, 346 S.C. 4, 7, 550 S.E. 2d 319, 321 g

(2001); Williams v. Chesterfied Lumber_ Co 267 S.C. 607,230 S.E.2d 447 (1976)
If all a‘mbigui.tie‘s ' cfdﬁfclus'ifonsf,“.-f'a!t"-jri-ii“ ’«:_i;n'f:ere_nc_e[s;;a_.-r-i’s:&i'.-‘ngsf in o

and from the depositions and Affidavit are viewed in al:.ght ;

hEN

most favorable to the petitioner, it is clear that thier'e;v
are true and genuine isgsues as to the question of _1ia‘bi~lity
and causation. The decision of the trial ‘court shoﬁ.—'l;—d*:tbé-‘

TN

reversed.
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Argument as to Issue one:

;. In South Caroliaa, there are two standards of applying
facts where a summary judgment motien is decided; the first
if the federal standard,vmeaning not neeessarily an action in
féderal,eourt, bat-any action in a State court where the
action is 5ased on federal law, or a State action where a
heightened burden of proof is required, and as explained by
the South Carolina Supreme Court in Hancock v. Mid-South
Management Co., Inc., 381 S.C. 326, 637 S.E.2d 801, (2009);

2. In addiﬁion to the federal staadard, there is also the
regular, South Carolina Standard, where only a scintilla of
evidence is needed in order to defeat a motion for summary
judgment, all as explained in Hancock, as above;

3. The Trial Court’s summary judgment order, applies the
federal standard;ehis‘ease is a plain preponderance of
evidence case, where only one eciatilla of evidence is needed
to send the case to jury;

4. The record in this case is full of sworn, and
admissible testimony in quantities enough to sead the case to

jury, (R.pp. 639-650).
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5. Contrary to éhejéképafté~couft'O:der drawn by the ..
defense counsel, and presented to the Court for signature,

the affidavit of>appellaﬁ££iﬁgmade*upen;persohal knowledge} 

does state speéific.fétts} éﬁdvis;admissible:gRule 601(a) of

the South Carolina.RulesxdeEV£dence-prevides!LEyerygperédﬁ,is,f

competent to be a.ﬁiﬁnéssﬁégéeptianoihérwisgwp?ovidédfbj“,- f f 
statute or these rules’Rule 661*'('4ai)"v,,-.'-;fs’.cRE»;-'. _Genera;.ify.»,‘.;"‘ai:if
witnesses are:presumed'cdmﬁétéht'tb-teéﬁify;"'CoprtSupresﬁmé:é -
witness to be competent because bias to other defect$7inla
witnessfsteStimOny¥7re§e§1édf@rimafiiy‘ﬁhrOugh
cross—examination—éaETQthaﬁﬁitnéésfs-ciédibility'andnmay bé 

weighed by the finder-of~ﬁadt;fjf457Q1~~ g; 367 S.C. 131;

137, 623 S.E.2d 865, 868 (Ct. App. 2005).

o7



Argument as to Issue Number Two:

1. Th¢‘Sou£h,Cérélina¢ourt of Appeals has ruled in a
case yery.SimilarJ£6 the present‘oﬁe,‘that‘métters of
nuisance, séwaéé, éhd,bddrs ggg_jggg_guestions, from Lever v.
wilder Mobile Homes, Inc., 283 s.c. 452, 322 §.E.2d 692

(Ct.App. 1984), the following: .
~ "However, issues are for the
jury when ‘the ev1dence, viewed in the light most favorable to
the non-moving party, may establish the issues in the mind of
a reasonable juror. Brave v. Blakely, 250 S.C. 353, 157 S.E.
2d 726, 728 (1967). We hold the nuisance issue was for the
jury. In South Carolina “Anything” working inconvenience or
damage, or 1nterfer1ng with the enjoyment of life or property
is a nuisance. Strong _v. Winn-Dixie Stores, Inc., 240 S.C.
244, 125, S.E.2d 628, 632 (1962). More to the point, it is a
nuisance to use property in such as Way that annoying or 4
injurious odors are emitted. Woodstock Hardwood & Spool

Manufacturing_Co. v. Charleston Light Water Co., 76 S.C. 95,
63 S.E. 548, 556 (1909). '

There is evidence in £he'Récord that4Respondent’s actions
have inconvenienced appellant, and interfered with his
property, (R.pp. 362-367, R.pp. 639-650, R.p. 710, R.pp.

23-721).
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Argument as to Issue Number Three:

1. Ned Gregory,‘Ii.;Should be a pérty in.this action
because it is his doing that the estaté cannot be settled; it
is prejudicial to everyone involvea, appellant, respondent,
and the Hinsons, because Gfegory is the'person responsible
for causiné a revoked Will to be admitted:to probate, (R.pp.

150-156) .
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Summary judgment “shou'ld :'éi;ca‘ut:..ously invoked 86 t‘hat o’

person will . be :x.mproperly deprn.ved at ‘tr:Lal of d:.sputed

Lga ,§:~3_!11e1-e" ‘h‘o,ne ; avnd,,;Teleq:tza;ph.“ |

€o.;. 3'06 S—.C."l‘O‘l 410 S E 2d-5437 '( 'I‘he awardlng of s

summary judgment though jus'tn.fn.ed ;.n some :.nstances, :Ls.a
somewhat anticipator_y :me-t:hediffdf* reselv:.ng a lawsuit. |
The-ref‘ore., in r’evieﬁi—né asummaryjudgment all evidence- end:' -
reasonable :Lnferences to be drawn tilerefr.om are construed ;.n a;-'
light most favorable to the party oppes:.ng the mot:.on If the, -
facts of this case are feva,il;uated fand,we;;gh‘ed» in the .lJ.'g;h'-t’ ;mo:st»-;'.,
£ avorable‘ to the appellant,then themOtJ_cnfor the summary :.
judgment should fail and’ thesummary:]udgment gran'téa:b:e-;f |
revereed. This 'ease m"us't.. bedec:.dedbyfact fi’n"deré,‘ appellant

Mell Woods has a ra.ght to'a day in court in ~fron} of Jury;

E@ 0 ;219{2_ Mell ﬁo%&s\, N Ad
P.0O. Box 2603

Lancaster, SC 2.9721‘4  ' D OQEGEN&L

Certificate of Servn.ce follow5°
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