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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah Di Capua, 

Plaintiff, 

vs. 

Thomas D. Gu_est, Jr., 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASENO.:2011-CP-26-7104 
) 
) 
) 
) . ORDER 
) 
) 
) 
) 
) 

Defendant. ) 
----------~--------------

1\. p. \ 

This matter came before the Court on Defendant Thomas D. Guest, Jr.'s Motion to 

Dismiss. A hearing was held on Monday, April 9, 2012, and the Court heard arguments from 

counsel for Defendant Guest and from the Plaintiff. The Court has reviewed the pleadings and 

memoranda, considered the oral arguments raised at the hearing, and hereby issues an Order 

granting Defendant Guest's Motion and dismissing with prejudice all claims against Defendant 

Guest asserted by the Plaintiff. 

Findings of Fact 

Plaintiff Jeremiah DiCapua alleges legal malpractice against Mr. Guest,' who was 

Plaintiffs court-appointed attorney after Plaintiff was arrested for distribution of crack cocaine 

and possession with intent to distribute crack cocaine on October 16, 2003. The relevant facts 

alleged in the Complaint, which are construed in the light most favorable to the Plaintiff are as 

follows: 

Following Plaintiffs arrest on October 16, 2003, a Horry County Grand Jury indicted 

Plaintiff in January 2004 on the charges of distribution of crack cocaine and possession with 

intent to distribute crack cocaine arising out the of October 16, 2003 arrest. Plaintiffs criminal 

tri(l.~ began on January 10,2005, and the jury reached a guilty verdict on January 13,2005. Mr. 
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Guest represented Plaintiff at trial, and the first of Plaintiffs allegations of malpractice in the 

Complaint arise out of alleged actions or omissions of Mr. Guest during that trial. 

On January 14, 2005, Judge Baxley, the presiding judge, issued an sua sponte Order 

vacating the guilty verdict and sentence because he believed it was an error to allow into 

evidence a videotape of the drug transaction involved in Plaintiffs arrest. At trial, Judge Baxley 

denied Mr. Guest's pre-trial motion to suppress the videotape, and Mr. Guest and the Plaintiff did 

not object to the introduction of the videotape during the trial. Plaintiff now alleges it was 

malpractice for Mr. Guest not to renew the objection to the admission of the videotape when the 

prosecution moved to enter it into the record as evidence. On January 31, 2005 Judge Baxley 

held a hearing with the parties involved to discuss his Order vacating the verdict and ordering a 

new trial. 

The Horry County Solicitor appealed Judge Baxley's Order vacating the verdict, and, on 

April 23, 2007, the Court of Appeals reversed the Order, reinstating the jury's guilty verdict. In 

the Complaint, Plaintiff quotes part of the Court of Appeals Opinion, which states, "As the 

record reflects, DiCapua's sole objection to the videotape came in the form of a motion in limine 

to suppress the videotape because of its lack of audio. Once the State moved to enter the 

videotape into evidence and publish it to the jury, however, DiCapua's counsel specifically stated 

he had 'no objection.' We fmd this amounted to a waiver of any issue DiCapua had with the 

videotape. " 

Shortly after the Court of Appeals reversed the Order, Plaintiff was arrested and placed in 

prison for a parole violation. I Plaintiff filed a petition for rehearing with the Court of Appeals, 

) The Complaint states that Plaintiff was arrested on April 26, 2007 and placed in the state penitentiary on May 21, 
20C]. 
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which was denied, and the Supreme Court of South Carolina ultimately upheld the Court of 

Appeals' reversal of Judge Baxley's Order reinstating the guilty verdict. 

The second act or omission Plaintiff alleges was legal malpractice by Mr. Guest involves 

a June 6, 2007 hearing. After the Court of Appeals reversed Judge Baxley's Order, Plaintiff 

appeared in Court for sentencing. Plaintiff claims Mr. Guest failed to object to an improper 

sentencing or "re-sentencing" process in which Plaintiff received a more severe sentence than he 

had at trial. 

Standard of Review 

A defendant may move to dismiss a complaint based upon a failure to state facts 

sufficient to constitute a cause of action. S.C. R. Civ. P. 12(b)(6); Spence v. Spence, 368 S.C. 

106-17, 628 S.E.2d 869, 874 (2006). If, in viewing the complaint in the light most favorable to 

the plaintiff, the court determines the facts in the complaint are insufficient to entitle the plaintiff 

to the relief it seeks, then the court should grant the motion. Baird v. Charleston County, 333 

S.C. 519, 527,511 S.E.2d 69, 73 (1999). 

Conclusions of Law 

I. Statute of Limitations 

In South Carolina, the statute of limitations for civil actions is three years from the date 

of accrual. S.c. Code Ann. §§ 15-5-530. Tort actions such as this claim of professional 

negligence are governed by §§ 15-3-530(5) and 15:-3-535, which both establish the "discovery 

rule" for determination of the date of accrual for a cause of action. The date of accrual for a 

cause of action is the time when "the person knew or by the exercise of reasonable diligence 

should have known that he had a cause of action." Id. The test is whether a person of common .. , 
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knowledge and experience should have known the operative facts, and it is an objective one. 

Wilson v. Shannon, 299 S.c. 512,386 S.E.2d 257 (Ct. App. 1989). 

It has been stated that "South Carolina's statute of limitations requires 'very little to start 

the clock.'" Maher v. Tietex Corp., 331 S.C. 371, 500 S.E.2d 204 (Ct. App. 1998) (citation 

omitted). Whether the plaintiff understands the full extent of the damages is immaterial to the 

issue of whether the statute begins to run. Dean v. Ruscon Corp., 321 S.C. 360,468 S.E.2d 645 

(1996). Furthermore, the statute begins to run on the date the plai.rltiff discovered or should have 

discovered the injury, not on the date that the plaintiff discovers the identity of the wrongdoer. 

Tollison v. B & J Machinery Co., Inc., 812 F. Supp. 618 (D.S.C. 1993). 

In professional negligence and breach of contract cases, the Court has rejected the 

"continuous representation" and "continuous treatment" theories to toll the statute of limitations. 

Epstein v. Brown, 363 S.c. 372 (2005); Harrison v. Bevilacqua, 354 S.c. 129 (2003). Instead, 

the court has applied the discovery rule as in other negligence cases to determine when the 

statute first begins to run, regardless of any continued representation or treatment after the action 

has first accrued. Epstein, 363 S.C. 372; Harrison, 354 S.C. 129. In Epstein, the court held that 

an action for legal malpractice first arose at the conclusion of trial, even though the attorney in 

question continued to represent the plaintiff through the appellate process. The Court held that it 

was not necessary for a final decision to be made by the appellate court for the cause of action to 

accrue. Id. 

In the Complaint in this case, which was filed on August 24,2011, Plaintiff complains of 

two specific and distinct events during which he alleges Mr. Guest failed to act causing injury to 

Plaintiff. The first event was during the trial on Plaintiffs charges for possession of crack 

coc,aine and possession with intent to distribute crack cocaine, which was held January 10-13, 
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2005: The second event was during a sentencing hearing on June 6, 2007 after the Court of 

Appeals reversed Judge Baxley's sua sponte Order vacating the verdict. The Court fInds that the 

allegations in the Complaint demonstrate that in both instances, Plaintiff was aware of, or 

Plaintiff should have been aware of, the acts or omissions giving rise to his claims well before 

the three year statute of limitations applicable to this case. 

Although Plaintiff s cause of action arising out of the 2005 trial arguably accrued on 

January 14, 2005, the date of Judge Baxley's Order admitting the videotape evidence, Plaintiff 

was on notice of the facts allegedly giving rise to this claim of professional malpractice by Mr. 

Guest no later than April 23, 2007, when the Court of Appeals issued its decision fInding that the 

failure to renew the objection to the admission of the videotape amounted to a waiver. Plaintiffs 

claim for professional negligence regarding the June 6, 2007 hearing arose immediately after the 

hearing. Plaintiff was advised of his increased sentence at that hearing and was clearly aware of 

the circumstances that led to his incarceration and the role, if any, that Mr. Guest played in 

attempting to prevent the incarceration. Accordingly, Plaintiff knew or should have known of the 

existence of his cause of action at that point. 

Therefore, because the facts, as pled by the Plaintiff in the Complaint, establish that 

Plaintiff failed to make the allegations of professional negligence against Tvlr. Guest within the 

applicable statute of limitations, the Court fInds that the Complaint should be dismissed with 

prejudice. 

II. Expert Affidavit. 

S.C. Code Ann. § 15-36-100(b), provides that "[i]n an action for damages alleging 

professional negligence against a professional licensed by ... the State of South Carolina ... , the 

pl~{ntiff must fIle as part of the complaint an affIdavit of an expert witness which must specify at 
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" least one negligent act or omission claimed to exist and the factual basis for each claim based on 

the evidence at the time of the filing of the affidavit." The statute specifically applies to actions 

alleging legal malpractice against attorneys. s.c. Code Ann. § 15-36-100(G)(2). A complaint 

failing to meet this requirement is subject to dismissal for failure to state a claim. S.C. Code 

Ann. § 15-36-100(C)(l)("[i]f an affidavit is not filed ... and the defendant against whom an 

affidavit should have been filed alleges, by motion to dismiss filed contemporaneously with its 

initial responsive pleading that the plaintiff has failed to file the requisite affidavit, the complaint 

is subject to dismissal for failure to state a claim"). s.c. Code Ann. § 15-36-100 is effective for 

causes of action arising after July 1,2005. 

The Complaint alleges a cause of action for legal malpractice against Mr. Guest. Thus, 

S.C. Code Ann. § 15-36-100 applies, unless the cause of action arose prior to July 1, 2005. 

Plaintiff did not file with the Complaint an affidavit of an expert witness specifying any 

negligent act of Mr. Guest. The two instances of alleged legal malpractice in the Complaint 

occurred on or about January 10, 2005 and June 6, 2007. The Court fmds that, for Plaintiff to 

state a claim for legal malpractice arising out of the sentencing hearing on June 6, 2007, an 

expert affidavit is required, and Plaintiffs failure to file an expert affidavit entitled Defendant 

Guest to a dismissal with prejudice as to any claim related to that event. 

As for the alleged legal malpractice arising out of the trial that began on January 10, 

2005, the issue is when the cause of action arose. An exact determination of when the cause of 

action arose is not required to dismiss this case. If the cause of action arose prior to July 1,2005, 

no expert affidavit is required; however, the claim is clearly barred by the statute of limitations. 

If the cause of action arose after July I, 2005, an expert affidavit is required, the Plaintiff failed 

to satisfy this requirement, and dismissal with prejudice is appropriate. 
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, IT IS HEREBY ORDERED, ADJUDGED and DECREED that. all claims by the Plaintiff 

against Defendants Guest are dismissed with prejudice. 

IT IS HEREBY ORDERED! 

A-rv,·/ to; 2c ('Z­

h!ecv~liJwvv I SC_ 

2968129v.1 

~ <:ut-:", "1/ ~t/(}h..-
TheHOIlOTaie Benjamin H. Culbertson 
Presiding Judge 
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STATE OF SOUT~ CA uIN~ 

County of Horry 

IN THE CL .T OF COMMON P~EAS 

Jeremiah DiCapua, 

Plaintiff, 

Case NO.# 

I \ 

v ~ R I FIE D 

COM P L A I N T 

v. 
JURY 

Thomas D. Guest, Jr., ("Val"), 

Defendant. 

In His Individual Capacity. 

J .---

-, -.~. ", _,J~. 

~;-::.I: -- -'"'~. 
~~ N 
Q 

COMES NOW, Jeremiah DiCapua, hereinafter referred to as 

"Pla lnt iff','·, who brings this action for damages and declaratory 

relief against Thomas D. Guest, Jr. (n¥.:i1 "), hereinafter 

referred to as "Defendant"; and in support thereof would 

respectfully show unto the Court the following facts and 

matters, to wit: 

JfJ1:USDICTION 

1. This Court has jurisdiction of the subject-matter, of the 

parties hereto, and over all things pertaining hereto, pursuant 

to Title 15, Chapter 78, of the South Carolina Code of Laws, 

(1976) and Section § 15-73-10, et.seg., which is the South 

Carolina Tort Claims ~ct. Furthermore, this· Court has 

jurisdiction pursuant to Title 15, Chapter 53, and Section § 

15-53-10, et.seg" which is the Uniform Declaratory Judgments 

Act; and 

PARTIES 

2. Jeremiah DiCapua, the Plaintiff herein, is an adult 

resident of the united States and of the State of South 

Carolina, 
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and is curcently a ,yard of ~l-te'3tate residing at the McCormick 

Corcection Tnstitution', located at 336 Redem2tion way, McCormick, 

South Carolina 29899. Plai.ntiff is domiciled in the State of 

South Carolina. At all times eel evant hereto, Plaintiff was, is. 

'and continues to be innocent of ani criminal offense which is 

referenced herein; and 

3. Thomas 1). Guest, Jr. ("Val"), the Defendant, is an adult 

resident of the united States and of the ~tate of South Carolina, 

and l-te is domiciled in the ~tate of South Carolina. The Defendant 

may be found for service of tJrocess at his principal i?lace of 

business, which is his law office. located at Parsons, Overson, 

Stark, Guest, & ~eill, PA, 11915 Plaza Dcive, r·1urrell's Inlet. 

South Carolina 29576, which is located' in f-lorrj Counti, South 

Carolina. At all times relevant hereto, Defendant was involved 

with the Plaintiff in an attorney-client relationship, when he 

breached numerous juties owed to the Plaintiff, resulting in 

damages, 103ses, and injucies which were directly and proximately 

caused bi the Defendant's bceach of those duties, his acts or 

omissionsl and whose conduot and performance fell below the 

standard of care for professional attocneys practicing law in 

criminal mattecs similar to the mattecs involved hereinafter 

referred to as !h:,egal Matter; and 

4. Further, the underlying facts of each of the causes of 

action set forth herein, occurred between the dates of October 

16, 2~03 and June 6, 2007; and 

F.1\CTS 

5. On October 16, 2003, the Horri County Police Department and 

the Myrtle Reach Police Department conducted a drug sting in the 

Red Roof Inn hotel. One hotel room was a control room whece the 

officers 

adjoining 

could 

hotel 

obsecve the 

room served as 

suspect and an 

the transaction 

informant. 

room, which 

The 

was 

set up with separate video ana audio recording devices. On the 

day in question, the audio equipment is said to have stop~ed 

functioning; leaving onli the word of the police officecs as the 

only vecsion of events; and 

2 
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6. The hotel room i.s said to have been initially searched, 

along with the informant. The informant was given one hundred and 

eighty dollars in marked mo~ey by the ~olice. T~e informant and 

another woman in the hate 1 room were ?r05t i t utes I who have been 

arrested earlier that day, and who both were "wor~ing off 

charges" in hopes of leniency from the police. Both were charged 

with prostitution at the time of the alleged drug buy; and 

7. 'The informant brief1t Ie ft the room and later reentered 

wi th the Plaintiff. The informant counted our some money and 

placed it on the bed. Next, the ~laintiff is said to have counted 

the money, and appeared to drop somethins on the bed. The 

informant then placed an unknown object in her pocket. After the 

police entered the transaction room, the police searched the 

Plaintiff, and asserted that they found drugs. The poli:::e are 

said to have also locatee drugs on th2 informant, far a total 0: 
2.4 grams of crack cocaine; ane 

9. <::ubsequent to his arrest, Plaintiff was charged with 

distribution of ccack cocainE, and possession with intent to 

distribute crack cocaine. i\t the time of Plaintiff'sar-rest, he 

was a ~arolee under the supervision of the South Carolina 

Dei)artment of ~robat ion, Parol e, and Pardon Services. He was 

gainfully employed, earning approximately twenty-five thousand 

($25,000) dollars annually. Plaintiff also worked other- jobs, and 

enJoyed the societt of friendship and family in his community. 

Plaintiff at all times relevant hereto was, is, and continues to 

b~ innocent of the charges; and 

S. Plaintiff was Jailed, and at some point thereafter posted a 

ten-thousand (SlO,OOO) ~ond. Plaintiff was conditionally 

releasee, and restricted to remaining in Rorry County: and 

10. Plaintiff's .:>arole officer informed him tl-:Jat he was in 

jeopardy of haviny his parolee status revo~ed pending the outcome 

of the charges; and 

11. Defendant Thomas lJ. Guest, ,Jr., d. private attorney, was 

appointed by the court to re?resent the Plaintiff in the criminal 

proceedings, also referred to herein as "o:.egal T--1atter". Thus, the 

Defendant and the Plaintiff were in a fully established 

attorney-client relationship; and 

12. Defendant Guest, having entered aaid attorney-client 

relationship, falsely re.t?resented to the Plaintiff that hel the 

3 



Defendant. possesse:d the reC;ul.site degree of learnin';:;' s~ills, 

and abi 1 i ty, wh i ch are necessary to the ?rdct ice of the lega 1 
profession in the role of criminal defense attorney. Defendant 

Guest fa Iso? 1 y re?resented to the Dl a in t iff that he, the 

Defendant, would exert his ~est judgment in oefendin9 against the 

charges Plaintiff faced. Defendant Guest falsely represented that 

he would eXBrcise reasonable and ordinary care and diligence in 

the use of his skill and in the application of his ~nowledge to 

the Dlaintiff's cause. Each of these representations were falsei 

and were made bi Defendant Thomas D. Guest, Jr.; and 

13. In January 2004, the ~orry County grand Jury indicted the 

plaintiff for distribution of crack cocaine (Indictment No.t 

2004-1 !s- 26- 303) , and in .I'l.pri I 20QLi sa td grand jury i ndi cted 

Plaintiff for ~ossession with intent to distribute crack cocaine 

(Indictment Nol 2004-GS-26-l549). In the interimt Defendant Guest 

repeatedly failed to keep the Plaintiff reasonablj informed about 

the status of the ~e9al Matter, failed to promptly com?ly with 

reasonable requests for informat iont and fai led to respond to 

letters, phone calls, and emails. Defendant Guest repeatedly 

failed to act with reasonable diligence and promptness in 

representing the Plaintiff, and between the time of his 

appointment I and the terminat ion of the criminal proceedings, 

Defendant Guest had only a sin9~e face to face consultation with 

the Plaintiff. Said consultation consisted of the Defendant 

stating "Tl-tej've got you on videota~e." The entire consultation 

period lasted ap?roximately twenty-minutes, despite the 

overwhelming gravity of t~e charges, and the potential for harm 

in the event that a sustainable defense was not formulated. The 

remainder of the meeting consistec of idle banter. Defendant 

Guest fai led to explain matters of concern to the Plaintiff to 

the extent reasonably necessary for the Plaintiff to ma~e 

informed decisions regarding the representation. These fai lUJ:"es 

to act with diligence, to communicate, and explain matters fell 

below an objective standard of reasonableness, breached a duty to 

caret and violated the standard of care to be ap~lied in the role 

of ?rofessional attorneys acting in the role of defense counsel 

in criminal matters; and 
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14. On January 10, 2005 the Jury tdal commenced at the Horry 

County Courthouse, Court of General Sessions, with the Honorable 

J. Michael Baxley, presiding. At the start of the trial, 

Defendant Guest made a motion in limine to suppress the videotape 

of the alleged drug transaction, because it did not have ant 

audio. The trial judge refused to suppress the videotape; and 

15. On January 10. 2005, the State of South Carolina, through 

the Senior Assistant Solicitor Donna E. Elder moved to introduce 

the videotape into evidence as state I s Exhibi t # 5, and the 

following colloquy transpired: 

Ms. Elder: Your Honor, I would 1 i 1<e to move the video 

into evidence at this time, and publish it to 

the jury. 

The Court: All right. That is exhibit what? 

Ms. Elder: That is State's ~xhibit # 51 Your Honor. 

The Court: All right. What says the defense? 

~lr. Guess: ~ have no objection I Your Honor. (Emphasis 

added) 

The Court: Without objection, 

evidence. 

State's 5 is in 

16. Shortly thereafter, the assistant solicitor questioned 

Detective Kent Donald about the matters transpiring on the 

videotape as it was published to the jury. At no point during the 

State' s introduct ion of the videotape into evidence, nor during 

the direct testimony of Detective Kent Donald did Defendant Guest 

object to the videotape, or to Det~ctive Donald's testimonf 

regarding the videotape. Nei ther the informant, nor the other 

prostitute testified at trial against the Plaintiff; and 

17. After the jury found the Plaintiff guilty of both offenses 

alleged in the indictments, the trial court on ,January 13, 2005 

imposed two concurrent sentences of thirty (30) months 

incarceration for each offense, and also imposed a fine of 

twenty-fi ve thousand ($25,000) dollars as to each offense. The 

trial court also credited Plaintiff with two-hundred ninety-seven 

(297) days jail time credit (approximately ten months); and 

18. Then the next day, January 14, 2005, moved by conscious and 

an acute sense of justice, the trial judge vacated the jury 

verdicts and the sentences, focus ing on the videotape, stat ing 

that its admission into evidence was "inappropriate for multiple 
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reasons"; and 

19. The trial court found that the 

(a) "videotape was the primar, evidence upon which the 

defendant (Plaintiff) was convicted; 

(b) the audio port ion of the taping equipment 

malfunctionea, and there is no audio; 

(c) the video recorded the defendant (Plaintiff) and 

the informant from a poor angle and it cannot be said 

wi th certa inty what transact ion, if·~, occurred, a 

situation which renders the missing audio most 

important; 

(d) the informant was allowed to mal<e telephone calls 

from the hotel room and it is not known to whom these 

calls were placed; 

(e) further, in something never seen before this Court, 

the informant was allowed to leave the hotel room 

unaccompanied by law enforcement during the sting 

operation and was completely off camera for a duration 

of time; 

(f) thus, this Court cannot with certainty affirm that 

the crack cocaine discovered at the scene was the 

property of the defendant (Plaintiff herein), for 

neither the informant, nor the female witness testified 

at trial. 

that the 

admission 

In 1 ight of 

introduction 

of Detect i ve 

those 

of 

T{ent 

facts, thi.s Court finds 

the vi deotape and the 

Dona Id' s test imont as to 

what was depicted on the videotape as it was played for 

the jury was inappropriate evidence; 

(g) therefore, this Court sua sponte vacates the jury 

CONVICTION and SENTENCES on the two charges .... it is 

the decision of this Court to suppress the introduction 

of the videotape in any new trial had on the charges;" 

20. On January 31, 2005, Judge Baxley convened a hearing to 

amplify his reasons and rationale for vacating the convictions 

and sentences, and to suppl8ment the record; and 

21. The State of South Carolina appealed the post-trial oreer; 

said apt:>eal ending up in the south Carol ina court of' l\ppeals, 

Case No.# 4239, State v. DiCapua. On April 23, 2007, the Court of 

~ppeals reversed Juoge Baxley's post-trial order, holding that: 
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"'As the record reflects I oi Capua 's so Ie object ion to 

the videotape came in the form of a motion in limine to 

suppress the videotape because of i ts lac~ of audio. 

Once the State moved to enter th~ videotape into 

evidence and publish it to the jury, however, DiCapua's 

counsel specifically stated he had 'no objection'. Ne 

find this amounted to a waiver of any issue DiCapua had 

with the videotape. 

In Martell v. State, a case simi lar to the one 

here, the defendant's counsel not only failed to object 

to the introduction of evidence that he had previously 

moved to suppress .... , but affirmatively stated that 

he had ~ objection to its introduction. 

~~.?e llant 's express wa i ver of object ion to the 

admission of the evidence now in question was 

tantamount to a withdrawal of his previous mot ion to 

suppress, and consequently the issue of 

admissibility is not ~ before us. It is settled 

law that when an accused is present in court and 

represented by competent counsel, he is bound by the 

actions and concessions of counsel. and that even 

Constitutional rights may be waived in the course of a 

trial. 

We reverse and reinstate oicapua's sentence. 1 

21. The Court of Appeals, merely reinstated the "sentence", and 

failed to reinstate the "jury verdicts" or the "convictions". To 

this very day t no jury verd ict nor convi ct i on for the of fenses 

has ever been reinstated by any court; and 

22. Thus, the reinstated sentence was precisely the same 

sentence imposed by the Honorable J. ~1ichael 9axley on January 

13, 2005 ; and previously set forth in Paragraph 17 above; and 

23. Zl,.£ter the April 23,2007 Court of Appeal's decision 

reversing the Judge Baxley:~ post-trial order, the assistant 

solicitor on April 26, 2007 caused to be issued an arrest warrant 

for Plaintiff who was ta1{en into custody, placed in jaiL thus 

ending his conditional freedom while on bond. ~fl May 8, 2007 I 

Plaintiff filed a Petition for Rehearing to the South Carolina 

Court of Appeals. Meanwhile, on May 21, 2007, Plaintiff was 

thrown into the State Penitentiary without being first lawfully 
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convicted, and without any jury verdict of gui It havin'g first 

been ha~, nor reinstated in violation of due process of law, and 

the codified law of the State of South Carolina, set forth at § 

17-25-l0. The Plaintiff thus, begin serving time on the 

"reinstated sentence"; and 

24. Before th.~ .. r:-Efmi-ttur: was sent, and while the Petition fot" 

Rehearing was pen::3ing before the Court of .appeals, and despite 

Plaintiff having already commenced serving prison time on the 

reinstated sentence, the Plaintiff was hauled from his pt"ison 

cell, and on June 6, 2007 subjected to yet another imposition of 

punishment for the exact same offenses. This time however, the 

sentence im?osed was even more harsh and onerous, than that 

sentence "reinstate~n by the Court of Appeals. Moreover, the 

assistant solicitor sought to have the trial court impose ~ to 

f1 fteen i.l..2l tears incarcerat ion as to each charge upon the 

Plaintiff, and the trial court accepted this as being within the 

poss i l:) Ie rang~ of Si::ntenc.;;s for purposes of the ,June 6, 2007 

"ra-sentencing". nt no time during any of these flagrant 

violations of Plaintiff's constitutional rights, and statutory 

rights oid 

on bella 1 f 

Defendant 

of his 

Guest t"aise a single objection or challenge 

client, the Plaintiff. These glaring 

encroachments occurred in the context that the circuit court 

lac;~ed Jurisdiction to impose any additional sentence, a fact the 

State later admitted. The June 6, 2007 sentence subjected 

Plaintiff to t:>eing twice put in jeopardy for the same offenses, 

in violation of the Double Jeopardy Claus.e~ ':1f the United States 

and South Carolina Constitutions. Finally, because the State was 

seekins to increase the Plaintiff's sentence, it violated the ex 

post facto clause of the United states constitution and the Due 

Process Clause thereof, all without the merest challenge by 

Defendant Guest; and 

25. At the June 5, 2007 proceeding, the trial judge inquired of 

the assistant solicitor whether the Court of Appeals had 

~reinstated the jury's verdict~. Assistant Solicitor Donna Elder 

lied to the Court, without any challenge from Defendant Guest, 

when she responded that it was not clear, and added that "because 

it did not specify the sentence was reinstated, we felt it 

necessary to bring it back beforp Your Honor to ma~e sure it was 

clarified 

could have 

it just sa ia reverse. I" .lU though 

been easily refuted by reference 
these fa lsehoods 

to the written 



I , . 

decision from the Couct of ~ppeals, Defendant Guest freely 

permi tted the ,~ss istant Sol ici tor to 1 ie to the tcial court, 

causing furthec damages, losses, and injuries; and 

26. .a.dditionally, at the June 5, 2007 proceeding, A.ssistant 

Solicitor Donna Elder prefabcicated the falsehood that "the 

appeal was ceversed and sent back down for sentencing; "yet again, 

Defendant Guest remained silent, while this glaring falsehood and 

fcaud upon the court was perpetrated; as the truth is in fact 

that the case was not cemandeo, nor "sent back down for 

sentencing" as the Assistant solicitor asserted falsely as an 

officer of the court; and 

27. During the June 5, 20Q7 the following colloquy 

transpired: 

The Cour-t: I believe the State's position is that 

this is, a new sentencin~ proceeding with Mr-. 

DiCapua having ~ to fifteen years eXj?osure 

on each 

was not 

coun t I and that we are as if there 

~ sentencing previously ? Is that a 

correct st~~ement of your position, counsel? 

Ms. Elder-: Yes, sir. Your Honor-. ----
Thus, by the State's own admission, Plaintiff was placed in 

jeopardy "anew", as if the or-iginal sentence had not even 

occur-red. Defendant Thomas D. Guest I again, sat idly by, and 

watched this double jeopardy "exposure" occur, this time for an 

even more har-sh and onerous possi ble sentence. The PIa inti ff' s 

evidence will show, a longer, harsher, more onerous sentence was 

actually imposed at this proceeding, in violation of the Double 

Jeopardy C'1.ause, and the ex post facto clause of the United 

States Constitution, all with the acquiescence and tacit approval 

of Defendant Thomas O. Guest, Jr., his trial counsel; and 

28. ~t no point during this "~" sentencing did Defendant 

Thomas D. Guest, Jr. object to the exposure to a harsher, more 

onerous sentence, at no time did he object to any imposition of 

sentence on the ground that the April 23, 2007 decision by South 

Caro 1 ina Court of Appea Is had a 1 ready "reinstated" the orig ina 1 

sentence, and that the June 6, 2007 sentence would violate both 

the Double Jeopardy, due process and ex post facto clause of the 
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United states Constitution, and their counterparts in the South 

Carolina constitution. Moreover, whereas the "reinstated" 

original sentence included the provision of two-hundred ninety 

seven {297} days ja il time cred it, on June 5, 2007, the trial 

court imposed a set of sentences, which did not include the 

earlier provision of said jail time credits, thus increasing the 

Plaintiff's sentence by approximately ten (10) months 

incarceration. Defendant ~uest made not the merest challenge or 

objection to this flagrantly illegal violation of the Plaintiff's 

rights to due process, a fair trial, and the right to be free 

from ex post facto violations under the earlier referenced 

constitutional provisions. The original "reinstated sentence" is 

endorsed on South Carolina Court Administration P'orm SCCA/2l7, 

dated January 13, 2005, and the June 6, 2007 sentence is endorsed 

on an identical form dated June 5, 2007. Additionally, Defendant 

Guest failed to object on the basis that it is well settled law, 

that because the appellate court "reinstated" the original 

sentence, matters decided by the appellate court cannot be 

reheard I reconsidered, or re-l i t igated in the tria 1 court I as 

done at the June 6, 2007 proceeding: and 

29. presently, the illegal conviction obtained due to 

Defendant Guest' s profess ional neg 1 igence, has resu 1 ted in the 

appellate court not having jurisdiction of the Plaintiff's appeal 

on direct review, due to the failure to objectl and it has 

resu 1 ted in the South Carol ina Department of Pro bat ion, Parole I 

and Pardon Services twice rejecting Plaintiff for parole release 

on account of the convictions, thus Plaintiff is in jeopardy of 

never being release on parole again and remaining in prison for 

the rest of his natural life; and 

30. On June 6, 2007, Plaintiff filed notice of appeal from 

the June 6, 2007 sentencin~ proceeding. On June 2:3, 2007 1 the 

South Carolina Court of Appeals issued an order formally denying 

the earlier filed Petition for Rehearing~ mentioned in paragraph 

23 above; and 

31. 0n July 25, 2007, the Plaintiff's parole was revo~ed due 

to the convictions wh ich but for I)efendant Guest' s profess iona 1 

ne~ligence, and breach of various duties to care, as well as 

violation of the applicahle standarc of care, could have been 

avoided; such denial of parole being a natural and probable 

consequence of Defendant Guest's unprofessional and negligent 

10 



acts and. ~omiss ions; and 

32. On July 13, 2009, the South Carol ina Supreme Court 

affirmed the decision of the court of A~?eals, holding that: 

Moreover, to affirm the grant of a new trial on the 

waived issue in a criminal case would lend this Court's 

imprimatur to a trial court's imp~omptu grant of 

post-conviction relief. 2l consenting to the admission 

of the videotape evidence, l)iCapua waived any direct 

challenge to the admission of the evidence. 

Concom i tantl y, the tri a 1 court lac1.:ed authority, to 

grant reI ief on the basis of a ground not eaised by 

niCapua. We hold the granting of a new trial sua sponte 

on a ground waived by a party is error of law. 

Affirmed; and 

33. On July 29, 2009, the remittur was sent from the cler~ of 

the South Carolina Supreme Court to the HOLry County cler1.: of 

court; and 

34. On ~arch 29, 2010, the Plaintiff filed for post-conviction 

reI ief in the Borey County Court of Common Pleas, (Case No. ~ 

2010-CP-26-2664), alleging: 

(a) Ineffective ~ssistance of Trial Counsel; 

(b) Ineffective Assistance of Appellate Counsel; 

(c) ~ack of Subject-matter Jurisdiction; 

Cd) Viblation of Constitutional and statutory Rights; and 

35. ,ll.t an evidentiary heaeing convened at the 90rry County 

Courthouse on February I, 2011, the Honorable Benjamin H. 

culbertson presided. Plaintiff proceeded on the sole issue to 

wit: "Ineffective Assistance of Trial Counsel", relating to 

Defendant r:;uest IS fai lure to object to the introduction of the 

videotape and the testimony of Detective ~ent Donald. The 

. presid ing judge granted rel ief, and vacated the convictions and 

sentences. In a footnote, the court noted that the State admitted 

that Judge Baxley did not have jurisdiction on clune 6, 2007 to 

sentence Plaintiff, thus making it clear that Defendant Guest was 

negligent in failing to object to that proceeding. r-10reover, the 

Court noted that the State argued that the June 5, 2007 sentence 

was null and void, however, the State was not the "applicant" for 

post-conviction relief, and did not, nor could it raise the issue 

of whether the tria 1 court had "j uri sdict i on" . on June 5, 2007. 

11 



Thus, no court of law.has ever ruled that the sentences imposed 

on June 6 t 2007 are null and void. Just as the South Carol ina 

Supreme Court held a "trial court lacks authority" on an issue 

not before it, in paragraph No.~32 above, no reasonable 

conclusion can be made that any court has ruled the June 6, 2007 

sentences are null and void. That issue simply was not before the 

Court during the post-conviction relief hearing; and 

36. Further t the Court during the post-conv ict ion reI ief 

hearing erroneousl y found that the sentence imposed on June 6, 

2007 was exactly the same as that sentence reinstated by the 

court ofll,ppea Is, however this is untrue t for the sentence of 

June 6 t 2007 fai led to provide for the ja il time credi ts I which 

the "reinstated" sentences included. The June 6, 2007 sentences 

was in fact two-hundred and ninety seven (297) days longer. Thus, 

the June 6, 2007 sentences were approx imate ly ten (l0) months 

longer than the reinstated sentences; and 

37. During the post-conviction relief hearing, Defendant 

Thomas D. Guest, stipulated and admitted that as Plaintiff's 

tria 1 counsel, he did not renew I . and thus did not make an 

object ion to the introduction of the videotape of the a 11e99d 

drug buy. The Court found that there was "no objection" made, and 

in assessing the issue focused on three exhibits Plaintiff 

presented to the court; to wit,: 

(a) Judge Baxley's Order vacating ccavictions and Sentences; 

(b) the South Carolina Court of ~ppeal's decision reversing 

Judge Baxley's O~de~; 

(c) the South Carolina Supreme Cou~t's Opinion upholding the 

decision of the Court of Appeals; and 

39. The presiding judge, granted post-convi ct ion relieL 

holding: 

"This Court rejects the State's arguments, and finds 

that trial counsel was ineffective for failing to 

contemporaneously object to admission of the videotape 

during trial. This Court finds that counsel should have 

objected to the videotape using the four reasons set 

forth in Judge Baxley's Ocder vacating Convictions and 

Sentences. This Court finds the Applicant was 

prejudiced £l trial counsel's failure to Object because 

it is apparent from the post-trial Order that had 
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39. 

counsel contemporaneously objected, Judge Baxley w~uld 

have excluded the videotape and dismissed the case. 

Based upon the foregoing, this Court finds 

concludes that thel\pplicant has met his burden 

'n -

and 

of 

proof as to the sale claim raised; therefore, he is 

entitled to post-conviction relief J. The Applicant's 

PC~::-'lpplication is GR.Zl.NTED. His convictions are hereby 

VAC.lI.TED and the cases are remanded to the trial court 

so that the Applicant may receive a new trial .... A~D 

IT IS .so OQ1)ERED this 23rd day of ~ebruary, 2011;" and 

Therefore, the pIa tnt i ff is innocent of the of fenses 

previously referenced throughout this pleading, and which are 

alleged in indictments 200~-GS-26-303 and 2004-GS-26-l549; and 

40. Defendant Guest breached mul t iple dut ies owed to the 

Plaintiff, directly and proximately causing Plaintiff damages, 

losses, and in] ur i es as a resul t ther:eof; wh ich wou Ie not have 

occurred "but for" the Defendant r s profess lona 1 neg 1 igence, as 

specifically found by the South Carolina. Court of .ll.ppeals, the 

South Carolina Supreme Court, and by the presiding judge at the 

post-conviction relief hearing. 'l'he Plaintiff's damages, losses, 

and injuries were foreseeable in light of the clearly established 

standard of care, the prevailing law at the relevant times 

involved, and under the cir:cumstances at those times. The 

damages, injuries, and 103se3 sustained by Plaintiff are and were 

a natural and probable consequence of Defendant Guest's lega 1 

rna lpractice, his profess iona 1 neg ligence, breach 0 f duty I breach 

of fiduciary duty, fai 1 ure to exercise reasonable and ordinary 

care in the circumstances, negligence, Constitutional negligence, 

gross negligence, Constitutional gross negligence; and 

41. Plaintiff avers that the damages, losses, and injuries he 

has sustained, are also a natural and probable consequence of 

Defendant Guest's fraud and negligent misrepresentations; and 

42. Defendant Guest did at all times relevant her:eto fail to 

exercise a reasonable and prudent care with regard to the 

Plaint iff's rights I interests, and concerns, as well as to the 

performance of his duties as counsel for Plaintiff; which 

resulted in the Plaintiff sustaining damages, losses, and 

injuries including, but not 1 imi ted to loss of 1 i berty I loss of 
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society with family and friends, isolation and bereavement where 

Plaintiff's father died while Plaintiff was serving time under 

the resul ting conviction, loss wages and interest thereon, loss 

future earnings, actual damages in the form of large sums of 

monies paid to various legal counsels, legal expenses, suppliesl 

postage, loss of intangible property in the form of 

Constitutional rights secured to him by the Due Process, Double 

Jeopardy, and Ex Post Pacto Clauses of the United states 

Constitution and their counterparts in the south Carolina 

Consti tution, loss of the right to a fa ir tria 1, and being 

deprived of the First Amendment right to meaningful access to the 

courts due to loss of appellate jurisdiction during the direct 

appeal. !\s a direct and proximate result of Defendant Guest's 

acts and omissions, Plaintiff continues to be denied parole 

release, forced to suffer possibly the remainder of his natural 

life in prison, where the conviction was the direct and proximate 

result of Defendant's acts and omissions; Plaintiff suffers the 

rigors of incarcerat ion, psycholog ical and emot 'lona 1 pain and 

suffering, emotional distress, mental pain and suffering, 

physical pain and suffering, insomnia; depression, anxiety, 

headaches, shoc1c, recHcule, loss of dignity, scorn, rejection, 

shame, and other damages; and 

43. Defendant Thomas D. Guest, Jr., did at all times relevant 

hereto fail to use due care in the circumstances, and did 

intentionally, consciously fail to object to the introduction of 

the videotape and test imony of Detect i ve f(ent Dona ld when he 

ought to have done so, and did intent iona 11 y an:) conscious 1 y 

waive said objections as well as Plaintiff's Constitutional right 

to challenge said evidence, when he ought not to have done so. 

Defendant Guest did intentionally and consciously waive 

Plaint i ff' s right to di rect appeal of the issue, when he ought 

not to have done so, and fa i led to object in the tria 1 court, 

when he ought to have done so; and 

44. Defendant Guest breached a binding, va 1 id contract, and 

express warranty, wherein he and Plaintiff had a meeting of minds 

as to all essential and material terms of the agreement to 

provide legal representation to Plaintiff. Defendant had no legal 
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excuse for failing to act a~propriately to protect Plaintiff f~om 

a known ris~s of harm, sufferings, losses, and damages; and 
45. At all times relevant hereto, Defendant Guest did falsely 

hold himself out to be competent in the areas of law dealing with 

the legal matters entrusted to him by Plaintiff, he did enter 

into said attorney-client relationship, and was required, but 

failed to, exercise the same legal skill as a reasonably 

competent attorney using reasonable care in determining and 

implementing a strategy to be followed to achieve Plaintiff's 

legal objectives and goals. As Plaintiff's agent and fiduciary, 

Defendant Guest was obligated to act in Plaintiff's best 

interests, to zealously represent Plaintiff's, interests, and in 

the course of handling the legal matter, Defendant Guest 

negligently failed to act with the degree of competence generally 

possessed by attorneys in the State of South Carolina who handle 

legal matters similar to Plaintiff's; and 

46. Plaintiff avers that Defendant Guest violated the 

following standards of care, and Professional Rules of Conduct, 

and Court Rules, which are relevant to all things herein, and 

intended to protect or address a cl ient I s interest I cause or 

concern, including protecting Plaintiff from the types of harm, 

prejudice, damages, losses, and injuries sustained by Plaint i ff 

herein; to wit: 

(~) Rules of Professional Conduct, Rule 407 (or similar) of 

South Carolina Appellate Court Rules, including: 

Rule 1.1 - Competence 

qule 1.2- Scope of Representation 

Rule 1.3- Diligence 

Rule 1.15 Safe~eepin9 Property 

Rule 2.1 Aavisor 

~ule 3.1 ~eritorious Claim and Contentions 

Rule 4.1 Truthfulness of Statements To Others 

Rule 8.4 ~isconduct; ana 

(B) South Carolina Rules of Criminal Practice/Procedure 

(S.C.Crim. p.): 

Rule 4(b) ~ot ions and Subsequent .~ppl icat ions After 

Refusal; 

~ule 17 - Reservation of Objections; 

Rule 18 (a) - Argument of Objections After Rulings 

(C) South Caro 1 ina Code of ':.aws, (1976): 
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47. 

§ 17-3-10 governing right of accused to have counsel, to 

f)roduce wi tnesses, and to confront evidence and 

witnesaes; 

§ 17-25-10 Requiring a person be lawfully convicted 

before punishment is imposed; and 

PlqST CAUSE OF ACTIO~ 

(lJeclaratory) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff 

15-53-10, et. ~, the South Carol ina Code of 

pursuant to § 

taws, (1976)/ 

Annot. , uniform Declaratory Judgments Act; for declaratory 

relief; and 

48. SECOND C~USE OP ~CTION 

(Legal Malpractice/ Professional Negligence) 

The contents of each preceding page is hereby incorporated 

Of reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff pursuant to § 

lS-7R-IO, et. ~, South Carolina 'Code of Laws, (1976), the 

South Carolina Tort Claims Act; for legal malpractice and/or 

professional negligence. At all times relevant hereto, the 

Plaintiff and Defendant were in an attorney-client relationship, 

the Defendant had owed to Plaintiff the duties implied and 

expressly mentioned hereinbefore, and the Defendant breached one 

or more of those duties, including but not limited to the duty to 

care, which directlj and proximately caused the Plaintiff to 

sustain damages, losses, and injuries, which Plaintiff sustained 

as a probable and natural consequence of the Defendant's 

professional negligence and/or legal malpractice: and but for the 

Defendant's acts or omissions, legal malpractice, or professional 

negligence, the Plaintiff would not have suffered said damages, 

losses, and injuries; which would not have. occurred or which 

could have been avoided. Each of Plaintiff's damages, losses, and 

injuries was foreseeable in the circumstances, in light of the 

standard of care, the prevai 1 ing law at the time of the events 

and occurrences, and other clearly establ ished gu ideposts. The 

Plaintiff is, ,was, and continues to be innocent of the criminal 

offenses hereinbefor~ referenced, at all relevant times, and but 

for the Defendant's acts or omissions, Plaintiff would not have 
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had his parole revo~ed, would not have been denied direct 

appellate review, would not haVe been twice punished, would not 

have had his sentences increased by approximately ten (10) 

months, nor would he have been convicted and incarcerated for the 

alleged criminal offenses which were the subject of the relief 

granted during the post-conviction relief proceedings previously 

mentioned; and 

49. 

(Breach of Duty) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff pursuant to § 

15-7~-10 I et. ~, South Carolina Code of Laws, (197'5) , the 

South Carolina Tort Claims Act; for breach of duty. The Defendant 

owed the Plaintiff a duty of care, which the Defendant breached 

by his acts or omissions, causing Plainti ff damages. Defendant 

failed to adhere to a standard of reasonable care while 

performing the herein acts and omissions which foreseeably harmed 

the Plaintiff. and 

50. FOU~T~ CAUSE OF ACTION 

(Breach of Fiduciary Duty) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plainti ff pursuant to § 

15-78-10, et. ~I south Carol ina Code of TJaws, (1976), the 

Sou th Caro 1 ina Tor-t CIa ims Act: for breach of f iduc ~ary duty. 

Defendant acted as Plaintiff's fiduciary and alter--ego, and thus 

had a fiduciary duty to care cr-eated by his undecta~ing to 

represent the Plaintiff, and acting primarily for the benefit of 

Plaintiff in matters connected with said undertaking. Defendant 

held a position of trust and confidence, and acted as Plaintiff's 

fiduciary as the Plaintiff was his client- and did breach that 

duty. Plaintiff reposed a belief that Defendant was giving advice 

or presenting arguments in behalf of Plaintiff; and 

51. fIFT9 CAUSE OF ACTION 

(Negligence) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff pursuant 

15-78-10, et. ~I !'3outh Car-olina Code of TJaws, (1976), 
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South Caro lina Tort CIa ims ~ct; for neg I igence. Defendant owed 

Plaintiff a duty to care, the defendant breached that duty by his 
negligent acts or omissions, and said br~ach was the actuar and 

proximate cause of Plaintiff's damages, losses, and inju~ies. The 

Defendant owed the Plaintiff a duty of care. The Defendant by his 

acts or omissions breached that duty, and as a proximate result 

of that breach, the Plaintiff suffered damages, losses, and 

injuries. The Defendant had a duty of reasonable care to advocate 

on Plaintiff's behalf and to make challenges to the State's 

evidence and procedures, where the evidence was improper, or the 

procedures employed in obtaining the conviction and sentences was 

improper or illegal, yet Defendant failed to perform those 

duties. and 

52. SIXTH CAUSE OF ACTION 

(Constitutional negligence) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The De fendant is 1 iab Ie to the Pia tnt iff pursuant to § 

15-78-10, et. ~, South Carolina Code of Laws, (1976), the 

South Carolina Tort Claims .l\ct; for Constitutional negligence, 

which resulted in violation of the aforementioned Constitutional 

riyhts of Plaintiff. ; and 

53. SEVE~TH CAUSE OF ACTION 

(Gross Negligence) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is ltable to the Plaintiff pursuant to § 

South Carol ina Code of T.,aws, (1976), the 15-7.13-10, et. ~, 

South Carolina Tort Claims I:\ct; for gross negligence. The 

Defendant's acts or omissions were intentional failures to do 

that which one ought to do or the doing of acts or omissions one 

ought not to do. Defendant failed to exercise a slight care. 

and 

54. ~IGHTH CAUSE OP ~CTIO~ 

(Constitutional Gross Negligence) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaint i ff pursuant to § 

15-78-10, et. seg., 

South Carolina Tort 

South Carolina 

Claims Act; 
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negligence, resul ting in violation of the 

Constitutional rights of the Plaintiff. ; and 

55. NINTH C~USE OF ACTIO~ 

(Fraud) 

aforementioned 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff pursuant 

15-79-10, et. seq., South Carolina Code of Laws, (1975), 

to § 

the 

South Carolina Tort Claims ~ct; for fraud, where as here, 

Defendant made representations to Plaintiff which were false and 

material, knowing of their falsity or recklessly disregarded 

their truth or falsity; with intent that the retJresentations he 

acted upon by Plaintiff. The Plaintiff was ignorant of the 

falsity of said misrepresentations, jet relied upon them in 

continuing the attorney-client relationship with the Defendant. 

The Plaintiff had a right to rely upon the representations, and 

Plaintiff suffered consequently and proximately as a result of 

said representations; and 

55. TSNT~ CAUSEr;).f' i\CTION 

(Negligent ~isrepresentation) 

The contents of each preceding page is hereby incorporated 

by reference herein, as if re-stated verbatim. 

The Defendant is liable to the Plaintiff pursuant to § 

15-78-10, et. ~, South Carolina Code of Laws, (1976), the 

South Carolina Tort Claims Act; for negligent misrepresentation, 

where as here, the Defendant made false representations to 

Plaintiff, having a pecuniary interest in making said 

misrepresentations or statementsJ and had a duty of care to see 

that he communicated truthful information to the Plainti ff, and 

Defendant breached that duty by failing to exercise due care. The 

Plaintiff justifiably relied on said representationsJ and 

suffered pecuniary losses as the proximate result of his reliance 

on the representations of the Defendant; and 

~ELIEF DEMANDED 

The contents of each preceding page is hereby incorporated 

by reference h~rein, as i: re-stated ver~atim. 

~7. Plaintiff herebj demands declaratory relief that the 



acts and/or omissions of Defendant Guest constituted one or more 

of the following, to wit: legal malpractice, professional 

negligence, breach of duty, breach of fiduciary duty, negligence. 

constitutional negligence, gt'oss negligence, or Constitutional 

gross negligence; and 

58. Plaintiff hereby demands nominal damages, in an amount 

not less than one dollar; and 

59. Plaintiff hereby demands actual damages in an amount not 

less than Three-Hundred Thousand ($300,000) Dollars; and 

60. Plainti ff hereby demands compensatory damages in an 

amount not less than ·three-hundred thousand ($300,000) Do lIars; 

and 

61. Plaintiff hereby demands punitive damages in an amount 

not less than Four-"1illion ($4,000,000) Dollars; .... here as here, 

the Defendant's acts or omissions were willful, wanton, or with 

rec~less disregard for the Plaintiff's rights; and evinced a 

conscious failure to exercise due care. Defendant was aware of a 

1<:nO\om risk of harm or dangerous condition, and did not take 

action to minimize or avoid said known risks of harm or dangerous 

condition; and 

62. At torney I s fees, costs, and expenses; and such other 

equitable relief as the Court deems just and proper; and 

t:)3. Plaintiff hereby demands a jury trial on all triable 

issues, pursuant to the Article I, § 14 of the South Carolina 

Constitution. 

The forgoing facts are true and correct to the best of my 

~nowledge, information and belief. Plaintiff Prays, 

Plaintiff, Pro Se 

McCormick Correction Institution 

385 Redemption Way 

McCormiCK, South Carolina 29B~9 
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y(1,~l~ ~LUl :::I;~:;::~:!f in the foregoing matter I 

herebiTerifY ~hat Tr:~ing averments I facts I and matters are 

true and correct to the best of my knowledge I in formation anc 

belief. 

Date: 
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,/\ PPL ICATION TO PROCEED WITHOUT COST, 

HEREFOR 

FEES, 

I 1 
& S!::CURITY fDlt 

, "r? 

I Jeremiah DiCapua, hereby request to proceed in this action 

without ~repaiment of costs, fees, or security therefor. 

1. I am indigent, and cannot afford said expenses, nor the 

required first time tlayments. I agree to be resf)onsible 

for the full payment of filing fees and court costs when 

funds are avai lable. I believe I am ent i tl ed to re 1 iet; 

and 

2. Accordingly, I have attachey hereto a certified copy of my 

trust account reflecting my bal 

Da te; L utA J 3, .:>0 1/ 
~ VERIFICATION 

~ ~'~ • the Plaintiff in the foregoing matter. 

herebY/Ve.Cif; tha~ foregoing averments, facts, and rna tters are 

true and correct to the best of my knowledge, information and 

belief. 

SWORN TO AND SORsckIBED 

Carolina 

~~~JA,'~. 
'-.(-~ JeremiahiCaf)Ua 

McCormick Correction Institution 

386 Redemption Way 

~cCprmick, SC 29899 
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STATE OP'SOUTH CAROLINA 

COUNTY OF HORRY 

Jer~miah DiCapua, 

Plaintiff, 

vs. 

Thomas D~ Guest, Jr. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ANSWER 
(GENERAL DENIAL) 

(JURY TRIAL DEMANDED) 

Defendant. ) 
--------~~--~---------

~.'. -~ ... ,.--.--.----.--.-. '" A:;,;.----·---------------------··--· ------- .- --.. --«-.-----"--.--.---

The Defendant Thomas D. Guest, Jr., hereby responds to the allegations of the Plaintiffs 

Complaint by stating that he generally denies all allegations in the Complaint, denies any 

liability to the Plaintiff, and demands a jury trial. 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

Respectfully submitted/'i 

./ ./ 

CARLOCK, COPJ~:L~D & AIR 
_-I---r-----~ 

DOUGLAS 'N. ~ CKELCAN 
SC BAR NO.: 76332 

Attorneys for the Defendant 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF HORRY 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 

Jeremiah Di Capua, 
.J 

Plaintiff, 

) 
) 
) 
) 
) 

CERTIFICATE OF SERV1CE 

vs. ) 
) 

Thomas D. Guest, Jr. ) 
) 

Defendant. ) -------------------------

I hereby certify that I have this day served a copy of the within and foregoing plead~ng 

upon all parties to this matter by depositing a true copy of same in the U.S. Mail, proper postage 

prepaid, addressed to the following: 

Jeremiah Di Capua 
Inmate No. 00105096 

McCormick Correction Institution 
385 Redemption Way 

McCormick, South Carolina 29899 
Pro Se Plaintiff 

} 

- ... -. /I'~d--.- .. --.-.------.-.----.. -... --...:..-:::--.. - .. -... .. . .--... -.... ------.----.-.--.... -
This ~ day of November, 2011. . 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

~:: W. MacKelcan 

-2-
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STATE or SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 

~ ) 
Plaintiff, ) MOTION TO DISMISS 

) 
vs. ) 

) 
Thomas D. Guest, Jr., ) 

) 
Defendant. ) -------------------------

YOU WILL PLEASE TAKE NOTICE that Defendant Thomas D. Guest, Jr., by and 

through his undersigned attorneys, will move before the presiding judge in the Court of Common 

Pleas for an order dismissing this case with prejudice pursuant to SCRCP 12(b)(6). This Motion 

is based on the following grounds: 

1. Plaintiff s failure to state a claim upon which relief can be granted, and 

2. Plaintiffs failure to comply with S.C. Code Sec. § 15-36-100, et seq. 

Defendant Guest may support this Motion with memoranda and affidavits as appropriate. 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

Respectfully. submitted, 

By: 
~DAV . 
~SCBARNO.: 16965 

DOUGLAS W. MACKEL CAN 
SC BAR NO.: 76332 

Attorneys for the Defendant. 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah Di Capua, 

Plaintiff, 

vs. 

Thomas D. Guest, Jr., 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 

Defenda~t. ) 
--------~~~-----------

--------------------------------------------- ._---- ---'-"--- -- -.- ... - -- -... ---~ -_._-- ---- .. ---- -._----_ ....... -- - ,_ ..... __ .. _" •..... '" ... ... --------------_. __ .-
I hereby certify that I have this day served a copy of the within and foregoing pleading' 

upon all parties to this matter by depositing.a true copy of same in the U.S. Mail, proper-postage 

prepaid, addressed to the following: 

Jeremiah DiCapua 
Inmate No. 00105096 

McCormick Correction Institution 
385 Redemption Way 

McCormick, South Carolina 29899 
Pro Se Plaintiff 

..c 
--;hi;L day of November, 2011. \ 

Assistant to Douglas W. MacKe1can 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

2860801v.1 
-2-
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STATE OF SOUTH CAROLINA 
COUNTY OF HORRY 

JEREMIAH DICAPUA, 

) IN THE COURT OF COMMON PLEAS 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 

Plaintiff, ) MOTION INFORMATION ANDCOVERSHEET 
) 

VS. ) 
) 

BI THOMAS D. GUEST, JR., ) 
) 

Defendant. ) 

-----------------------------) 
hkb b'di (c ec ox a ove m b .. t ) catmg su nnttmg party, 

lPro Se Plaintiff iName, S.C. Bar no. and address of Defendant's attorney 
Jeremiah DiCapua ~avidW. Overstreet, Esq. (SC Bar No.: 16965) 

-- ;nr,1ate No. 00105096 --.---.-- --- ..... - .- . --- bouglas W.·MacKe\t.::m, Esq. tSC Bar NOc:76332)- ....... _--

McCormick Correction Institution Carlock Copeland & Stair, LLP 
385 Redemption Way 40 Calhoun Street, Suite 400 
McCormick, South Carolina 29899 Charleston, SC 29401 
II MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Motion to Dismiss 
Estimated Time Needed: 30 minutes Co¢ R~Rorter Needed: Yes 

I~II' 
Motion Type 

/ 

~ Written motion /' 
Form Motion attached (/ 

I hereby move for relie or action b court as set forth in the attached proP/Ii lrt, ( 

Sig= or Attoq{ey foJ Defendant Date su!5mitted 

III PAID - AMOUNT: $25.00 
/ECTION III: Motion Fee 

EXEMPT: Rule to Show Cause . d or Spousal Support 
Domestic Abuse or use and Neglect 

) 
Indigent Status State Agency v. Indigent Party 
Sexually Violent Predator Act Post-Conviction Relief 
Motion for Stay in Bankruptcy 

. - - ... - -~.~--- .. --

Motion for Publication Motion for Execution (Rule 69, SCRCP) 
Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

Other: 
JUDGE'S SECTION 

Motion Fee to be paid upon filing of the attached order. UDGE 
Other: CODE: . Date: 

CLERK'S VERIFICATION 
DATE FILED 

Collected by: 
(prim name) 

MOTION FEE COLLECTED: 
CONTESTED - AMOUNT DUE: 

2709404v.l 
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STATE O? SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah Dicapua, 

Plaintiff, 

IN THE COURT OF COMMON PLEAS 

< 

~.-,' 

V. 

(,:. 
\~.~~--

.~ ~ __ R __ E __ P __ L __ Y __ " c:B 

----------- \." /' ..... :... 6' 
'/", 

r 
Thom3s D. Guest, Jr., ("'Val"), ) 

Defendant. ) 

In His Individual Capacitt. 

" 

COMES NOW, Jeremiah Di Capua, the Plaintiff in the above~styled 

matter, and who hereby submits the following reply to the "Answer 

(General Denial)h and "Motion To Dismiss". Furthermore. the 

Plaintiff would reference the herewith and concurrently submitted 

(1) Motion To Strike The Answer; (2) Objection To Defendant's 

Motion To Dismiss; and (3) request for the Clerk of Court to 

enter the Defendant's default upon the calendar (filebook) 

pursuant to Rule 55(a), SCReVp. In further such ~eply. the 

Plaintiff submits 

IJ ~e Defendant has failed to comply with Rule 8(b), SCReVP, and 

thus by plead ing a mere hGenera 1 Denia 1", has in af fect not 

filed an "Answer" at all within the applicable period of time. 

"General Denials" have been abolished in the State of South 

Carolina civil practice and procedure, 

controvert every allegation of the 

jurisdiction. 

unless Defendant can 

complaint, includin~ 

The Defendant fails to state the facts constitutin'::j his 

defenses to each cause of action and fa i Is to admi t or deny 

the averments upon which Plaintiff relies in the verified 

(:ompla Int. which was served upon !Jefandant on o:tober 3, 2011. 

Defendant fails to assert any denial.s which fairly meet the 

substance of the Plaintiff's factual av~rments. 

Here, the Defendant is not flern;itt~d to ma~{e a sen~ral 

-~> 

1 
~.:elo~~,€~"Nw.,}l, d'V!.1 

~ti'\f~:~~ SllL .. itNij.)'(, ~ 11 



.,' 

~enial unl~ss he can controv~rt 

Complaint, including Jurisdiction. 

every allegation of the 

l:'.s a practical matter, 

(much less attempts to do Defendant cannot fulfill this tas~, 

so) in light of Defendant's having filed a "Motion To Dismiss" 

a 1 ony with hi s response. t~\'mo~tA~EL;;~t:g,··;,,(;'!;t:s.m:.i§~_;:,':~~.ond'i,t~,b:>nalil y 

~9m:hes.:: -~t):·-~q.t;'ttf,l:.lJn:es~$i'§.Q'.~~;'.:t:h:~-·::ni~~gt;:~ .. ~:t;:.:~:lJ~~,(}a,t':'fo;iis·~ Jt'se:t :, {68th .~ --i;~if 

h .... · ...... f.e"·, .. '..-:- ... ~'- .. ·-~l " . 1 -d"'- -. - . . ... 'd~''''-' .-1 "''''7'--' -" .,-,.;.....-.1 l-:;l·-··~· .;, .::.~;; ,.- --;-:A;" 
~~;.~ ... ,'.c.ornf? _~a~l!l t , /·l:nc' ,.u .:l.n:O;::;.;l:iE~;!::..l~c;!,,~.t;;:1:·pn'at~ ~,.·:a;.&; ':e9 atl ons. C>The ,f 

rB~fie,,·{a a:h t:·;~hii;s~:·:d d~t~;·'c·on6fb:;"ie}J::ed~:~~t;n~~'·~j:ur:'1:sd'i:Et'fo:rial' :~aI1eg:a t:iQ 1'i'S~f 

t9_n:'i,p'~~,~:,,:;,.:li!:;'.;:\~~,'8~ ;1:': .'.~;#~. ;:>tlh;e ~~'~Y.tt r'~_f-i.~~ ~~:_ ~9~Il!P:J~·iHL;,';·:;fh,e iiei-~·r~. ,', "t'h '{r' 
(l~~~ l!~~F.?t:.tg ~;z:t!·t~;l ... ::4~~:J ~:~B~t~".?Yi?'! J~·tN:'~:;' :~.c3:,~ :~.: ~'<l:;,-g.e:'fc~.~r~:g···' >Ta'rt'n'er' v • 

f.lor-.~n~~.-·:G.oqn·t'i".<r.t'e?~l,lr,e,r~ 336 s.c. 552, 521 S.E.2d 153 
"..- ~ -- ~- .. ~ - -, .' -

(1999); and accordingly, the "~nswer (General Denial)" 

should b~ striken from the record; and 

2] In light of the facts and circumstances set forth in 

paragraph 1 above, the Defendant is in default; and default 

]udyment should be entered upon the record; and 

3] Defendant waives certain defenses, as enumerated in ~le S(b), 

Rule B(c); Rule 12(9) and Rule 12(h), all of the South 

'@rolina Rul es of Ci. v il Procedure; inc 1 uding but not 1 imi ted 

to insuffiency of service of process, and lack of 

jurisdiction, and 

4] That because, any bar certified attorney is aware of the fact 

that "(;eneral Denials" are abolished, the pleading filed ':)/ 

the Defendant is a vi 0 lat i on of Rul e 11, SC~CVP, and the 

pleading denominated "Answer (General Denial)" should be 

striken frq~ the record; and 

5J T~e Certificate of Service" attached to the Defendant's 

"Answer (General Denial) ,. does not bear the correct address of 

the Plaintiff. and therefore, does not comply with the rules 

of service. Tn this light. Defendant has failed to properly 

serve an Mswer within the applicable time period, and is in 

default. 

~~ Date: ,e, f do If 
1'1cCormi c., South Ca ro 1 ina. 

9~t'e. ~ Jeremiah Di C~ 

McCormiCK 'correction Institution 

386 ~dempt ion Way 

McCormick, South Carolina 29899 
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• t ... , 

---- -------::~~, ~...-'. !"""-1-
S~A~~ C~ 30U~Y ~~~Otl~~ 

PL~.\::'; 

• '''','Tf:!'I''· 'J:" J_ ,p:>\' '..... v L,;.. _ L .....J v ... I .. --

:~remiah DiCap~a, 

~lai.r!t:i::'; 

v. 

NOTICE OF MOTION AND 

MOTION TO STRIKE ANSWE~" 

)
/", -

(Rule 12, SCRCYP /~_ 
( "1? 

c'-' .,? 
~(.:, ~ 

'fhcm<..cs D. GL:EE. t, Jr.,' ("\c.l"; , 

uefend3nt. 

In his IndividJal Caeacity. 

TC) THE ABOVE-~l\MED DEF!::ND.~NT: 

YOU ARE HEREBY given ten (10) days notice of the herein motion to 

strike the Answer (General Denial) filed in the above-styled 

case, pursuant to Rule 12(f), SCRCVP, and Plaintiff hereby moves 

for an order strikin':3 the said pleading based on the followin':J 

grounds. 

IJ The Defendant has failed to com~li with Rule 8(b), SCqCVp, ann 

thus by pleading a mere "General Denial", has in effect not 

filed an "Answer" at all within the applicable period of ... 1.1me. 

"General Denials" have been abolished in the state of South 

Carol ina ci vi 1 pract i c~ and procedure, un less De fendant can 

controvert every allegation of the complaint, 

jurisdiction. 

including 

The Defendant fails ':0 state th~ facts constituting his 

defenses to each cause 0'[ action and fails t.o admit 0[' d<:!ny 

the averments upon which Plaintiff relieS in the Verified 

Complaint, which was served upon Def~ndant on October 31 2011. 

1)efendant fails to assert d:ly denials which fairly meet the 

substance of the Plaintiff's factual averments. 

2] That because, any bar csr-tified attorney is aware of the 

fact that "~eneral Denials" are abolished, the pleading filed by 

th·: Defendant is a violation of Ruhdl, SCRCVP, and the pleadinlj 

1 "i:-"'''c/<: f~' rv ... V.d I'.GJv ,1 

I:. ltP::d\ ~ -... f .~ f~lt{~ ku;l .. i 'l )J II 
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denominated "Answer (General Denial)" should be striken from the 

record: and 

3J The Certificate of Service" attached to the 

Defendant's "A,nswer (General Denial) If does not bear the correct 

address of the Plaintiff, and therefore, does not comply with the 

rules of service. In this light, Defendant has failed to properly 
, 

serve an A.nswer within the applicable time period, and is in 

default. 

4] Because the Defendant has merely submitted an 

abolished pleading in response to the Summons and Verified 

Complaint, no "Answer" wi th in the meaning of the South Carolina 

Rules of civil Procedure has been timely filed wi th the Court, 

nor served upon the Plaintiff. The Defendant is in default, and 

the record should reflect same. 

~ . U. Date:~lr fda" 
McCormick, South Carolina. 

. 
Respectfully Submitted, 

g~~c 
Jeremiah D~ 

McCormick 

Plaintiff, 

Pro se 

Correction 

Insitution, 386 Redemption 

Way, McCormick, S.C. 29899 
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STA~E OF SOUTH CAROLINA 

COUNT,Y OF HORR Y 
\\ 

Thomas D. Guest, Jr., ("Val"), 

O'~fendant • 

In His Individual caeaci~y • 

IN THE. COURT OF COMMON PLEAS 

. COMES NO\oJ, Jeremiah oi Capua, the Plaintiff in the above-styled 

matter, who hereby objects to the Defendant's Motion To Dismiss. 

In furtherance hereof, the Plaintiff would show: 
r,L t\, '.\. ~., t~~ 

1] The De-fenda-fl-t' s motion to di~misJ?. is not properly before the 
~: \ . 1 .' \ \ \ 

Court, inasmuch as the De-f.e'nEla·nt has failed to comply with the 

applicable rule which requires proper "notice" of motion. Rule 

6(b) and Rule 7(b)(l) of South Carolina Rules of Civil 

Procedure, SCRCVP, requ i re the proponent of a mot ion to give 

d;le not ice of mot ion no later than ten (l 0) days before the 

time specified for the hear1ng. Here, no notice is given, nor 

is there a time specified for a hearing on the motion. Thus, 

the motion is not properly before the Court. The motion should 

be di~m\i::>s~~ ~ a matter of law; and 
\ -, (' . \ ., ,- . -' \ 

21 The )!).e:f:e.n-d-an-t does not present with its motion any matter 

outside of the pleading. Therefore, the Court must limit its 

consi8t-r~~\,i~~.,~0 the allegations of the Verified compliant. 

The Qe·f-e.nda-fl-t.'s motion to dismiss is totallt lacking of any 

merl t. The mot ion asserts two grounds for dismissa 1. (l) 

failure to state a claim upon which relief can be gra~ted; and 

(2) failure to comply with s.c. a,de Sec. § 15-36-100, et seq. 

Both these grounds are fri violous on their face and the 

motion should be denied. 

AS a threshold matter, 
1\ re

._ .• " .-

·p-.i a i n-I:-i-f-f hereby incorporates by 

~eference as if re-stated verbatim the entirety of the 

1 

~.Q. :!~ 



I. ~ ( \ . - \ 

Ver if i ed comtlla i nt. Moreover, for i?urposes of the _Dei-end-a-nt-' s 

motion to dismiss, the averments of the complaint must be 

taken as true. Tanner v. Florence County Treasurer, 336 S.C. 

552, 521 S.E.2d 153 (1999) If the complaint on its face sets 

forth allegations which would entitle Plaintiff to any relief 

under any theory of the case, d ismissa 1 of the ,act ion is 

inappropriate. crucible Chern. Co. Inc. v. Burlington Indus." 

310 S.C. 243, 423 S.F.:.2d 121 (1997) Hers, as to all causes of 

action, the ver i fied compliant speaks for i tse 1 f. However, by 

way of analogy, the compliant obviously states a valid claim 

for legal malpractice andlor professional negligence. 

To state a valid claim -for legal, malpractice in South 

Carol ina, the complaint must' allege the (I) existence of an 

attorney-client t"elationship; (2) breach of a dutj ":>y the 

attorney; ( 3 ) dam~ge to the client; and (4) proximate 

causation of the clientt 5 damages by the breach. See McNair 

v. Blinsford, 330 S.c. 332, 499 S.E.2d 488 (ct'~J?P.1998) 

Additionally~ for a legal malpractice action "arising out of a 

conviction for a crime" the general standard is that Plaintiff 

must allege innocence in order to show liability. Brown v. 

Theos, S.C. , 550 S.E.2d 304 (2001) 

As to the first element of legal malpractice, Page 3, 

parage 11 of the Verified Complaint, clearly alleges that 

"Defendant Thomas D. Guest. .Jr., was appointed by the 

Court to Represent the Pia inti ff... in a fully estab1 ishet'! 

attorney-client relationship." See also Page 2, ~ 3; In 

regard to the second element, breach of a duty by the 

attorney, the Verified Complaint, on page 2, 'IT 3 alleges that 

Defendant Guest "breached numerous duties o'wed to the 

Plaintiff" ; 

14-15; ~age 6, 

see also page 3, ~ 12; page 4, ~ 13; J?age 5, ,-r,-r 

8, ,-rV 24-25; page 9, , 28; page lO~ v 20; page 

~nT 29-31; page 11, 'lTV 32-35; page 12, 'IT 36 and page 13, V 40. 

On page 12, 'IT 37 the Verified ~mplaint alleges that Defendant 

Guest even stipulated to the fact that he breached a duty to 

renew the objection which ultimatelj caused Plaintiff to be 

incarcerated, and also resulted in failing to preserve issues 

for appeal. (emphasi s supplied) As for the th ird e1 ement, 

damages to the client, the Verified Complaint. in addition to 

the foregoiQ9 matters, allcg~s on page 2. ~ 3 that Def~ndant's 
acts and omlSSlons resulted 1n "damages, losses, and lnJur1es 

2 
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- --- _. - -.---- -----------

which were directli and ~roximateli caused by the Defendant's 

breach of those duties'l. See also paye 10, m'r 29-31; page 12, 

~~ 36-37; page 13, ~ 41-42; page 14, ~ 42. Finally, as to the 

final element. innocence, th~ Verified Complaint alleges that 

the Plaintiff is innocent of the crimes which were charged 

against him. page 2, ~ 2. The Verified Complaint alleges that 

the post-conviction relief proceeding resul ted in the Court 

granting relief, and thereby rendering the Plaintiff innocent. 

See page 12, ~ 37; page 13, ~ 39. The Defendant's assertion 

that the Plaintiff fails to state a claim upon which relief 

may be granted is obviously a sham defense, meant soleli for 

the purposes of delay; concomitantly the motion must be denied 

as a matter of law as regarding each of the causes of action 

set forth in the verified complaint; and 

3] The Defendant's assertion that the action should be dismissed 

with prejudice due to ~laintiff's failure to comply with S.C. 

Code Sec. § 15-36-100, et. seq. , is equally misplaced and 

friviolous. Defendant further fails to recognize that the 

statute in question bears no ap?licability to the instant 

action, for its effective date is July 1, 2005. It is 

undisput,ed that § 15-35-100 onli applies to causes of action 

arising after July 1, 2005. Here, facts giving rise to the 

Plaintiff I s causes of action occurred between 'October 16, 2003 

and June 6,2007. rod certainly, the facts which resulted in 

the grant of post-conviction relief occurred between Oct. 16, 

2003 and January 14, 2005. 

Subsequent to these occurrences, the General Assembly 

passed into law S.C. Code Sec. § 15-36-100 et. seq. on July 1, 

2005 This statute applies prospectively to _ causes of action 

whi~h accrued after its effective date of July I, 2005. 

Clearly, Plaintiff's causes of action accrued well before that 

date. Granted that some of the facts continued to be developed 

after July 1, 2005, as .relatinc:l back to the original facts 

gi ving rise to the post-July 1, 2005 acts and omissions, this 

does not require the Plaintiff to file two separate summons 

and complaints, merely to satisfy an overblown hyper-technical 

interpretation of the applicable law. It would be patently 

absurd, and a tax u?on the J ud i ci a I economy of the court to 

file separate compliants involving the same parties, the same 

3 
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-inter-related facts, and same caU5'9S of action. In fact, had 

the Raintiff done 130/ then it is fairly predictable that the 

Defendant would be screamin~ res judicata, or some other form 

of issue ~reclusion. 

The fact is that the Verified Complaint in this action 

contains a steady train of elemental facts, each being the 

impetus and fuel giving rise to later facts. It was Defendant 

Guest's unprofessional acts and omissions which permitted the 

State of South Carol ina to fi Ie a successful appeal, thus 

delaying Defendant Guest's related albeit later acts and 

omissions on June 6, 2007. The Defendant is not entitled to 

the benefit of that delay, as the State's appeal was based 

squarely on the acts and omissions of Defendant Guest himself. 

To allow such a benefit would turn the question of Justice to 

stand on its head. The Defendant's acts caused that delay, 

until June 6, 2007 when he further committed acts and 

omissions which are also the subject of the complaint. n.s 

such, the cause of action accrued from the earliest impetus. 

Here, that impetus was in existence clearly before the 

legislative enactment of § 15-36-100; and clearly before June 

6, ':>007. To require the filing of separate complaints, one 

without an expert affidavit for pre-July 1, 2005 acts and 

omissions; and one with for post-July 1, 2005 acts and 

omissions is tantamount to carrying a logical argument to its 

absurd end. Defendant cites not legal authority for such a 

proposition, and Plaintiff can find none to support same. 

Similarly, using a statute of limitations and the "discovert 

rule" analogy, the statute of limitations runs from the date 

of injury resulting from the wrongful conduct. Dillon County, 

Sch. Dist. No.2 v. Lewis Sheet Hetal ~'I1orJ.cs, Inc., 286 s.C. 

207, 332 S.S.2d 555 (Ct.App. 1985) Here, those injuries 

occurred well before July 1,2005, the effective date of § 

15-36-100. The Defendant in effect asserts that the law be 

retroactively applied to Gvents which tLanspired before its 

effective date. Such is clearly contrary to law, and clearly 

an erroneous proposition. Defendant's motion to dismiss must 

be denied as a rratter of law; Deese v. Schmutz, 20ll-UP-439, 

filed October 11, 2011. footnote 2, s. C. Court of Appeals; 

see also Cooper v. Ha~kins, see Order u.s. Dist. Ct., 

Greenville Division, June 23, 2008 interpreting the 

4 
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.applicability of the precise statute in question involving 

defense counsel in the instant case, . i . e . Davis 

Overstreet; and Melton v. Medtronic, Inc. O:05-cv-01343, u~s. 

Dist. ct., ~ock Hill Division, and 

4] The Certificate of Service is not proper, in that it does not 

bear the correct address of the Plaintiff; and 

5] upon information and belief, according to Section II. of the 

!Motion Information and Cover sheet , Defendant attached a 

proposed order to the motion to dismiss. Such proposed order 

violation of Rule was not served 

5(b)(3), SCRCVP, 

upon the Plaintiff, 

which provides that 

in 

such proposed orders 

"shall" be served on all counsel of record. Defendant has not 

complied wi th this rule, and the proposed ot:"der should be 

stri1cen and quashed, or otherwise n_~t be considered by the 

Court. The Certificate of Service attached to the motion only 

mentions the "foce90ing pleadings" and makes no mention of 

. such proposed order, however, the motion coversheet does. 

Thus, it is clear that proper service is lacking. 

ACCORDINGLY, Plaintiff obJects to the Defendant's motion to 

dismiss, as it is not properly before the Court, lacks a legal 

merit, and is intended solely for the purposes of delay. The 

mswer (General Denial)- should be striken, and default judgment 

should be entered as a matter of law. The Defendant's motion to 

dismiss must be denied as a matter of law. 

nat) ~ ,.,-a. ~ tJ , . 
McCormick, South Carolina. 

McCormick Correction Institution 

386 ~demption Way 

McCormick, South Carolina 29899 
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CERTr~ICATE OR SERVICE 

4ft _ , .. 
I, the unders igned, Jl\;emiah Di. Capua, hereby cet"t i fy that I 

have this I~ Day of J...lMJ-(A...' 2011, served upon the 

Defendant Thomas Guest, Jr., a true copy of the fore~oing Notice 

of Motion and Motion To Strike Answer; Reply; Objections To 

Motion To Dismiss bn Behalf of the Plaintiff; and coverletter 

requesting the Clerk of Court to enter Defendant's default upon 

the record, by placing a copy of same in the United States Mail 

receptacle located on McCormick yard, sufficient first-class 

postage attached thereto, and addressed as follows '. 

Dou~las W. Mackelcan 

CarlocK, Co~eland, & Stair, LLP 

40 cialhoun Street, suite 400 

charleston, 

Date 11~ ~ ~'1 
McCormick, South Carolina. 

Sc 29401 

q~~C( 
Jeremiah Di cap~ 
Plaintiff, Pro Se 

McCormick ·~rrection Institution 

)85 Redemption Way 

McCormick, South Carolina 

29899 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

Plaintiff, 

vs. 

Thomas D. Guest, Jr. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) DEFENDANT'S AMENDED ANSWER 
) 
) 
) 
) 
) 

Defendant. ) --------------------------

Defendant Thomas D. Guest, Jr. (hereinafter "Defendant") responds to the Plaintiffs 

Complaint as follows: 

1. Defendant denies all allegations not specifically admitted in this Answer. 

2. Defendant lacks sufficient information to admit or deny Paragraph 1. Therefore, 

those allegations can neither be admitted nor denied at this time. 

, 
3. Responding to Paragraph 2, Defendant admits only that Plaintiff is an adult 

resident of the state of South Carolina and the United States of America and is currently a ward 

of the state, residing at the McCormick Correction Institution, located at 386 Redemption Way,' 

McCormick, South Carolina 29899. Defendant' denies that Plaintiff is innocent of the criminal 

offenses referenced in the Complaint. 

4. Responding to Paragraph 3, Defendant admits that he is an adult resident of the 

state of South Carolina and the United States of America, that his principal place of business is 

located at 11915 Plaza Drive, Murrels Inlet, South Carolina 29576, which is located in Horry 

County, South Carolina and that Defendants represented Plaintiff in defense of Plaintiffs arrest 



for distribution and possession with intent to distribute. Defendant denies any remaining 

allegations contained in Paragraph 3 of the Complaint as stated. 

5. Responding to Paragraph 4, Defendant denies that Plaintiff is entitled to the 

6. Responding to Paragraph 5, Defendant admits that on October 16, 2003, the 

Horry County Police Department and the Myrtle Beach Police Department conducted a drug 

sting in the Red Roof Inn hotel, that two rooms were used in the sting operation, that one room 

was used by the police and the other was the transaction room, that video and audio equipment 

was set up by the police, and that the audio did not record. Defendant denies the remaining 

allegations contained in Paragraph 5 of the Complaint. . 

7. Responding to Paragraphs 6 and 7, Defendanj lacks sufficient information to 

admit or deny the factual allegations contained in these Paragraphs and craves reference to the 

trial transcript or the event described in Paragraphs 6 and 7 of the Complaint. 

8. Responding to Paragraph 8, Defendant admits that, subsequent to Plaintiffs 

arrest, Plaintiff was charged with distribution of crack cocaine and possession with intent to 

distribute crack cocaine, Plaintiff was a parolee under the supervision of the South Carolina 

Department of Probation, Parole, and Pardon Services. Upon information and belief, Defendant 

admits that Plaintiff was employed but lacks sufficient information to admit or deny Plaintiff s 

annual income. Defendant denies the remaining allegations contained in Paragraph 8 of the 

Complaint. 
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9. Upon information and belief, Defendant admits Paragraph 9. 

10. Defendant lacks sufficient information to admit or deny Paragraph 10. 

Therefore, those allegations can neither be admitted nor denied at this time. 

11. Responding to Paragraph 11, Defendant admits that he is an attorney who was 

appointed to represent the Plaintiff in the criminal proceedings related to the Plaintiffs arrest for 

distribution of crack cocaine and possession with intent to distribute crack cocaine. Defendant 

denies the remaining allegations contained in Paragraph 11 as stated. 

12. Defendant denies Paragraph 12. 

13. Responding to Paragraph 13, Defendant admits that the Horry County Grand 

Jury indicted the Plaintiff for distribution of crack cocaine and for possession with intent to 

distribute crack cocaine. Defendant denies the remaining allegations contained in Paragraph 13 

as stated. 

14. Defendant admits Paragraphs 14, 15, 16, and 17. 

15. Responding to Paragraph 18, Defendant admits only that the trial judge vacated 

the jury verdict on January 14, 2005. [0€fendamjs!With:Oljr:~.ilffi¢ierit;iri1ormatibn,·fo-.a:dirii{ orG' 

tdetiy-why th~{·triai judg~' \;~citedthe'juty verdict!),~q sen~eJlces. Therefore, those allegations 

can neither be admitted nor denied at this time. 

16. Responding to Paragraph 19, Defendant admits only that Plaintiff has quoted 

portions of the trial judge's order vacating the jury verdict and sentences and craves reference to 

the official document for the exact language of the Court. 
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17. Responding to Paragraph 20, Defendant admits only that Judge Baxley convened 

18. Responding to both paragraphs labeled Paragraph 21, Defendant admits only 

that Plaintiff has quoted portions of the Court of Appeals Opinion reversing Judge Baxley's 

Order vacating the jury verdict and craves reference to the official document for the exact 

language of the Court. 

19. Defendant admits Paragraph 22. 

20. Responding to Paragraph 23, Defendant admits that Plaintiff was arrested and 

taken into custody on April 26, 2007, that Plaintiff filed a petition for rehearing on May 8, 2007, 

and that Plaintiff was placed in the state penitentiary on May 21, 2007. Defendant denies any 

remaining allegations contained in Paragraph 23 of the Complaint. 

21. Defendant denies Paragraph 24 as stated. 

22. Defendant denies Paragraphs 25 and 26 as stated. 

23. Responding to Paragraph 27, Defendant craves reference to the transcript of the 

hearing as to the quoted portion and1denies any remaining allegations contained in Paragraph 27. 

24. Defendant denies Paragraphs 28 and 29 as stated. 

25. Defendant admits the Paragraph 30. 
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26. Responding to Paragraph 31, Defendant admits only that Plaintiff s parole was 

revoked on July 25, 2007. Defendant denies any remaining allegations contained in Paragraph 

31. 

27. Defendant admits Paragraphs 32 and 33. 

28. Responding to Paragraph 34, Defendant admits that Plaintiff filed for Post 

Conviction Relief, but denies that Plaintiff received ineffective assistance of counsel at trial. 

29. Responding to Paragraphs 35 and 36, Defendant craves reference to the 

transcript fo the evidentiary hearing on February 1, 2011. Further responding to allegations 

contained in Paragraphs 35 and 36, Defendant denies Plaintiffs allegations that he was negligent 

in failing to object and any other allegations which places liability on the Defendant. 

30. Defendant denies Paragraph 37 as stated. 

31. Defendant admits Paragraph 38. 

32. Defendant denies Paragraph 39 as stated. 

33. Defendant denies Paragraphs 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 

53,54, 55, 56, and 57. 

34. Responding to Paragraphs 58,59, 60, 61 and 62, Defendant denies that Plaintiff 

is entitled to any of the relief requested in these Paragraphs. 

35. Paragraph 63 of the Complaint does not contain allegations requiring a response 

from Defendant; Defendant neither adinits nor denies the allegations contained therein. 
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FIRST AFFIRMATIVE DEFENSE 

That the Complaint fails to state facts sufficient to constitute a cause of action against 

Defendant and the Complaint against him should be dismissed pursuant to the provisions of 

SCRCP 12(b)(6). 

SECOND AFFIRMATIVE DEFENSE 

Defendant exercised ordinary care and that degree of skill and care required of him by 

law at all times relevant to the matters complained of in the Complaint. 

THIRD AFFIRMATIVE DEFENSE 

Plaintiff has suffered no damages as a result of any alleged act or omission of Defendant. 

FOURTH AFFIRMATIVE DEFENSE 

That the Plaintiff has failed to commence this action within the tim~ required by the 

applicable statute of limitations, and the failure of the Plaintiff to timely commence the action 

constitutes a bar and complete defense to the claims of the Plaintiff. 

FIFTH AFFIRMATIVE DEFENSE 

That the Plaintiff, to the extent that he seeks punitive damages or exemplary damages, if 

any, is in violation of the rights of the Defendant under the United States Constitution and the 

Constitution of the State of South Carolina, and therefore, fails to state a cause of action upon 

which either punitive or exemplary damages may be awarded. 

SIXTH AFFIRMATIVE DEFENSE 

Plaintiff's claims are barred by the doctrines of laches. 
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SEVENTH AFFIRMATIVE DEFENSE 

Plaintiffs claims are or may be barred by the doctrines of waiver and/or estoppel. 

EIGHTH AFFIRMATIVE DEFENSE 

The court should dismiss the Complaint because it fails to comply with S.C. Code § 15-

36-100, et seq. The Plaintiff filed no expert affidavit with the Complaint. 

NINTH AFFIRMATIVE DEFENSE 

Plaintiff is barred from recovery from Defendant pursuant to the doctrine of unclean 

hands. 

TENTH AFFIRMATIVE DEFENSE 

Defendant reserves any additional and further defenses as may be revealed by additional 

information during the course of discovery and investigation, and as is consistent with the South 

Carolina Rules of Civil Procedure. 

WHEREFORE, having fully answered the allegations of the Plaintiffs' Complaint, 

Defendant prays for a trial by jury and that the Plaintiffs' Complaint be dismissed, together with 

the costs and disbursement of this action and for such other 'Ul1 further relief as the Court may 

deem just and proper. 

[SIGNATURE PAGE TO FOLLOW] 
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This L day of December, 2011. 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

-8-

Respectfully submitted, 

DOUG S W. CKELCAN 
SC BAR NO.: 76332 

Attorneys for Defendant 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

Plaintiff, 

vs. 

Thomas D. Guest, Jr. 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 

Defendant. ) --------------------------

I hereby certify that I have this day served a copy of the within and foregoing pleading 

upon all parties to this matter by depositing a true copy of same in the U.S. Mail, proper postage 

prepaid, addressed to the following: 

Jeremiah DiCapua 
Inmate No. 00105096 

McCormick Correction Institution, J4B-214 
386 Redemption Way 

McCormick, South Carolina 29899 
Pro Se Plaintiff 

"'1 J1.~ 
This ~ day of December, 2011. 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

2873250v.l 

Assistant to Douglas W. MacKelcan 
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State of South Carolina 

County of Horry 

Jeremiah Di Capua, 

plalntiff, 

Thomas D. Guest, Jr., ("Val") 

Defendant. 

In his Individual Capacity-

TO THE ABOVE-~AMED DEFENDANT: 

) 

) 

In The Court of Common Pleas 

Case No.# 20l1~CP-26-7104 

NOTICE OF MOTION AND MOTION TO 

STRIKE AMENDED ANSWER AND POR 

ENTRY OF DEFAULT JUDGMENT 

YOU ARE HEREBY given ten (10) days notice of the herein motion to 

stcike the Amended Answer filed in the above-styled case and for 

ent ry of def aul t judgment, made pursuant to Ru I e 12 (f) and R"ul e 

55, SCRCVP, and Plaintiff hereby moves for an ocder striking the 

Amended Answer and for entry of default judgment, based upon the 

following grounds: 

1] The Defendant on or about November 2, I 2011, fl led an .. Answer 

(General Denial)" in response to having been served with the 

Summons and Vecified ~omplaint_ The Summons and 20mpliant were 

served u?on the Defendant, whose authorized agent accepted 

service thereof on October 3, 2011; and no other answer is 

permitted pucsuant to Rule 7(a), SCRCVP; and 

2] The Amended Answer clearly makes no reference to, and clearly 

abandons the "general denial" defense asserted in the original 

pleading, which consisted of a one paragraph long general 

denial of all allegations contained in the Complaint; and 

3 J The Amended Answer ca i ses fot:" the fi rst time in the 
proceedings various new defenses and new mat tees I not 

I 



i 
J 
I. 

Ll 

previously raised or noticed in the original pleading, nor 
even mentioned or attemt>ted to be set forth therein; and 

therefore constitute unfair surprise and prejudice to the 

Plaintiff, who prejudicially relied upon the pleadings 

contained in the original pleading in drafting, formulating, 

filing and serving his Reply to the original pleading based on 

the issues and the sole general denial defense noticed 

therein; and 

4] The Amended .a.nswer wi th its newly rai sed defenses and new 

matters, reveals the original pleading to have been a "sham" 

pleading interposed solely for the purposes of delay, inasmuch 

as it was filed on the thirtieth (30th) day after service of 

the Summons and compliant upon the Defendant and did not raise 

or give notice of the newly raised defenses and new matters 

contained in the Amended Answer. ~oreover, the Amended Answer 

violates the notice pleading requirements of Rule 8(b), SCRCVP 

inasmuch as the new defenses and new matters are not 

logically related to anything contained in the prior original 

pleading, particularly where, as here, the ·~eneral denial 

defense has clearly been abandoned and the general denial 

defense ~ longer exists; and 

5J '!he Amended Mswer contains newly raised defenses and new 

matters which were not affirmatively pleaded in the original 

pleading, and thus are "waived" by such failure to 

affirmatively plead them as required by Rules 7(a) and Rule 

l2(b), SC~VP: and 

51 Because the Defendant has abandoned the general denial defense 

asserted in the original pleading! the newly raised defenses 

and new mat ters are not log i cally re lated to, and do not 

relate bac~ to the date of the original pleading inasmuch as 

the newly raised defenses and new matters asserted in the 
' . 

. ll.mended ll.nswer have not arose from condUct, transaction, or 

occurrence set forth or attempted to be set forth in the 

original pleading; and 
'1 

7] T hat because the sole genera 1 den i a I defense rat sed in the 

prior ?leading has been abanoned in lieu of the newly raised 

defenses and new matter set forth in the Amended Answer, the 

only ... ll.nswer" pending before the Court is the ,,:mended A'nswer, 

which was filed some sixty (60) days after the effective date 

2 



of service of the Summons and Complaint. The Defendant is in 

default. Tn the circumstances of not relating back to or being 

logically related to the general denial defen~e previously 

asserted, the Amended Answer is out of time, and the defendant 

is in default. The Amended Answer was filed and served 

approximately sixty (60) days after service of the Summons and 

verified complaint upon the Defendant as ~ule 12(a) S:~R:!tvp, 
provides that a defendant "shall n serve his answer within 

thirty (30) days of the service of the Complaint upon him; and 

8] The Plaintiff has suffered unfair prejudice and and is unduly 

surprised by the Amended Answer, inasmuch as the Defendant .... 
having filed one answer to the Verified Complaint, now 

abandons the general denial defense aS5erted therein, and the 

Plaintiff preJudiciall! relied upon the contents thereof in 

Reply. Now, the Defendant improperl y, and wi thout lea ve of 

~urt broadens the parameters of the issues and matters raised 

in its original pleading, without having provided prior notice 

to the Plaintiff of any intent to rely upon those newlf raised 

defenses and new matters; causin~ the proceedings to be vexed 

and unnecessarily multiplied; and 

9] The Defendant knew or should have known of the availability of 

the newl i ra i sed defenses and new rna t tars, at the time the 

original pleading was filed; and chose not to persue them. 

Pursuant to ~u1e 7(a); ~ule 8, and ~ule l2(a), SCRC!VP, 

Plaintiff was vested with a right to proper notice of these 

newly raised defenses and new matters within thirty (30) days; 

and 

10] ~he general denial defense set forth in the original pleading 

does not require the same kind of evidence which the 

Defendant would utilize in attempting to or actually provin9 

the newly asserted defenses and new matters contained in the 

Amended Answer; and 

11] Because the newly raised defenses and new matters do not 

relate back to the abandoned, and non-existent general denial 

defense in the original pleading, the newly raised defenses 

and new matters constitute insufficient defenses, are 

immaterial. impertinent, or scandalous matter because the 

original general denial defense was a "sham" defense asserted 

soleli for the purposes of delay and the Defendant is in 

default. A defense asserted by a defendant in default by some 

3 
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10 

sixty 

newly 

(60) days, clearly renders the A:mended Answer and its 

raised defenses and new matters as insufficient, 

immaterial, and impertinent to the proceedings; and 

12] The Plaintiff also has a pendin9 motion to strike the 

original pleading, which should in the interest of judicial 

economy be joined to the instant motion to stril<e the Amended 

Answer. 

Accordingly, Plaintiff hereby moves for an order striking the 

Amended .ni'oswer, and for entry of defau 1 t judgment. 

Respectfully Submitted, 

Date:~~ I.),dv/l 
C]U4U w£. Ii' ~ ~ 

~eremiah Di cajUa 
McCormick, South Carolina. Plaintiff, Pro se 

McCormick Correction Institution 

386 Redemption Way 

McCormick, South Carolina 

I, Jeremiah 

hereby cert i fy 

d~rtificate of Service 

Di Capua, the Plainti~ in the 

that I have this I~ day of 

29899 

herein matter, 

December I 20111 

served upon the Defendant a true co~y of the Notice of Motion and 
"'j ,'. 

Motion To Strike the Amended:Answer and for default Judgment, by 

depositing same i~ the united states postal receptacle located on 

McCormick yard l SUfficient first-class postage atta~hed ;ihe~to 
and addressed as follows: 

.... 'C'J?; t:J 
I~ rn 
rn- ('J :J,2.r:. 
~:t: 
'0 c::: U) ,~~ ~..,-: 
-" c;') ~ t':' ~, ,,0 ~ 
0-':::' ~ 

Douglas W. Mackelcan 

Carlockl'lC:opeland and stair, Ll..P 

40 calhoun Street, Suite 400 
c.r.J1 s:-

charleston, South Carolina 2940l ~~ ~ 

(l~~.& N 

~ JeremiahDi C~ 
PlaintifL Pro se 

McCormick Correction Institution 
. , 

386 ~demption Way 
McCormicl<, South Carolina 

29899 
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State of Sopth Ca 

County'Of Horry 

Jeremiah ni Capua, 

Plaintiff, 

ina In the Court of mon pleas 

20l1-CP-26-7l04 

E X PAR T E 

M Q T I Q ~ FOR A P POI N T MEN T 

V. 

Thomas D. Guast, Jr.(Val) 

Defendant, 

In his individual capaci~y. 

COMES NOW, Jeremiah Di 

) ~ 

) 

..Q..Y,' C 0 U N S E L -2...!3... 
GUARDIAN ~LITEM 

E X PER T WIT N E S S 

Capua, the Plaintiff in the 
" 

above-capt ioned rna t ter, by and thr cjugh £E£ se, who hereby moves 

for appointment of legal counsel, or in the alternative for 

guardian ad litem. Further, the Plaintiff hereby moves for 

court-appointed legal expert in the matter pending before the 

Court. The Plaintiff submits the following grounds for these 

motions: 

1] Plaintiff believes his claims are meritorious, and that he is 

entitled to ,relief on the matters before the Court; and 

AND 

2 ] >:~ h'a'lt Y":b:e:c a,u s:e :',:;io'fT: PI' 'ali';n't:-i 'ff:;j,!;:s~~;;: n oiV'e:ri.t·.\J:"~7c;h:e:"{J\ca;A' rf6,;t;~"J-ia~{,;f.o:r.,a,:, 'leg','a,l'J, v....:::''-. ~ -. ,.4,. ...... if..-~ .. """-,,~;~_ .... '.:.t:";;'1_.~"",,:.~,' .. .;4--·_'_~~''''''~'''''''''''''''w1..,l.,..,r...........,., ... .:J''''''''·-'''~-.:~1''''''''''_'''-~1".\_~:!':_l:.i:,'£·~~~:';: . .',::2..,~.::""'-_.,'!~_ .. 1."-"'.!:-,, ",-,", ~- - •• - • '-.~." ~~.... ." -,,~ ~ 

g;9.:~:{l;~~E;t~",.;;.',2:9·~',:{;i~~?~;Of~~:~Y~~9;g~_2'1.9:;f,·:;g:,tl;Ie;x1P:epll:;i~)~tJf:ff?~~t~tirei~~;!rrrai.1f~tieyrfl:"a,s,i;iieg'tYi'r.e'd.'';':-; 

~b:;t,~::a:pp~l?i'c;[a"!D~l::~Y)":l!.~w;i:. ? .. ~,:!;~:?,.t:~';p:gd':I~:m:M\cN;aU!~'~v:,~~:';R\3;nrSie01rd I 330 S. C • 332, 

49 9 S. E • 2 d 4 9 8 ( Ct. l\ P p. 1 99 8 ); ~ffa;iff~:Ev.1':";:~:0a:q/f1::"v 29 5 S • C • 78 , 36.7 

S.E:.2d 166 (Ct. App.1998); and 

3 ] f:1ii~t~';P.;B~~~caTti;get.?tQf7~€}j·e:~:~rf}:E,'tc~~ir~~fe~ t:i:~:fh:t::';'~P:l ~t~~~:SGffi6H,~p,t~~i:ri,t·i;lf::f.J 
. '.- ,-, C''J 

(d~n{:5t:6fi~h~Fs::liJn:ca\fctEh?Ta,t~i,o;n;'t ,~t"h'-e'!i.Ja~i::.~pTl'o'1(i'hit'm'efi~te;,'· o;f}~:c6'i:insre,r:;:,;r0~r.]t;g';u'~:r'(fi.'-.~~n';' 
\.~, - • .... - _ 4 ,'_1,........ A .~. _"... • ~ ._ ....... !......: ~ • ..-_ 'l:'" ..,. ~... .' I •• 

t~~,1i.;~~~};1·,~~,~:I!I.:ftE~;:a~Q;Q3'~:~~1;e:g';~m.~':');:, ';e:'Xlp~~t~~?l?rWlfU';i;a,:z~~b;!;!"Ji.:!:ap:p'r,Oip'rTfja-:~e~~:,2~~i;-A;Gi\:\fhiti't': 

C9--::t;r~ c:~ ffi'sit;a'iie'e,s(:~:~~~'r:.i1i.~;~j~~~'ri t ;;ai(;l:v ejt:sa!};;B#'i;l<ih1~~n~1;i'i~.~2J~1J'~;t':;.rc{£Jpr:;i'is'b'fi;~{i:~'; l\.lii:q,~?, 

('a~f.lf,e:ctv;:'P.t~~:~~~~Q;~!;:}1~,~?:'e!~~U.·E[~E"~;"?:~;1';91'!),t):'§";;::o'f,-;"'f:I1!e\,,;,p\lJ:ii4i'f:Pt;f~"~t'i6;'~f~:&'tF~',y,gi:'S~'!1i3f 
(3:tH1felt'-s',ti:r:r~i~t:l'tio~fi{f6IH!::;gl;~<;W,;{i:(r~lfn;il;nidi's~:\n\6·'''' le's:s\~':-Y}.I~nP.--l''(r~= ,BT:sl:l~ p, 272 S. C • 

306, 251 S.E.2d 748 (1979); and 

4] That because the issues presented by the case are sufficiently 

complex, and extraordinary; and Plaintiff is not versed in the 

1 



-. nuances of law, the appointment of legal counselor guardian ad 

litem, and legal expert would substantially insure that just 

,results are reached in the action; and 

5J That the case itself is extraordinary because it appears that 

appointment of counsel and a legal expert is necessary to render 

justice; and the Plaintiff is unable to secure a lawyer on his 

own. Plaintiff has exercised reasonable diligence in attempting 

to retain both legal counsel, and an expert, to no avail; and 

6] That Plaintiff, due to his poverty, is unable to further query 

the public defenders' office, attorneys for public agencies, 

organizations, and private law offices who mayor may not be 

willing to provide pro bono services and exp~rt witness testimony 

or affidavits on Plaintiff's behalf; and 

7] That although Plaintiff is not entitled to the appointment of 

leg ale 0 u n s e I, no r tot he a p poi n t men t 0 f ale g a I ex per t, (t:ti"fi~ 

• ..... _ ............... ,.1:", ....... ~.- __ -~--~-.>'1---t:."t:7---)tt~y::~(~""F7.:;o/~~:~~·~.7r~~~,-:""'., .,.r;~':'t""-:.";"·;~"'7J':~~·::-t,:.T~~P ... ..,1\;~ .... ~.-"';-r-,", • -, ,~":.~) r"t'o-::;;:' rr:rs'u'z:;,:e, ~ ,'.c,n!aJi':;;L,.?,U s}t~,',Cr;;,e,;s'u>l,t',sc~';.<a'r'e-"'" r e aici}:j:e~a~~>:i:tro zi, t!n:e·&" ;'~l:1t1'<:1:e s\t::", "e x:t e;nct~ l:.-'< __ .............. "'V:!,...,. ...... o,;;+_ ... ~~!;>..~~ -•• -- :!J 

Cp:~~:sir!V. e ." ~i:2Pi..C!J;t~~:~O[t96:Th , 2 79 S • C • 5 9 2 , 3 lOS. E • 2 d 440 (1 9 8 3 ) ; 

e!35?~~~j,~:~s:~~~~;j;,.§:.t:~n:;:~:~ 3 H3 S. C • 2 19 , 222, 456 S. E • 2 d 905, 907 (1995) 

and Plaintiff believes that because in a legal malpractice ~ase, 

the Plainti ff bears the burden of coming forward wi th expert 

t est i m 0 ny, to s how the s tan dar d 0 f car e, GP.;2hlj,':.mt~i~f,(,f:,~s;::!i~a'b~i':hi"tY~i~~) 

e~~~Q£.~:.t:l:l:eL't'!.s',e:rN.:i';c.e:s'::~'<':b:fK:~S:u;c:h't s.qJJw;,ze;.xp:e:r:,t~:::::::a'm.Q:!l.J.~~.§2!I:~;,oJt,~~a:~~":cd,ei.;,J,,g;,c;;:,t,o 

S:~~:;<?:!~~M,21R~,:Jz~b;f~~3_!td~:~:t~h'~~"i~,££~,~.,s~~}t~"~~{,,q,!2,::~~~z,tP,:::;9:'~iI:l(i.f;l·~'j~ 
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8 ] Fin a 11 y , 'ii tis i m po r tan t ton 0 t e t hat the a va i 1 a b i li t Y 0 f 

counsel for low income parties is still itself a substantial 

barrier to justiCe, as strikingly documented bi the American Bar 

Association's report on the status of legal aid in the United 
I 

Sta tes .. , See genera 11 y ".l\mer ican Bar Assoc., Gideon's Broken 

Promise: America's Continuing Quest For Equal Justice (December 

2004); and a 1998 survey of federal judges, wherein judges 

reported that expert test imony was mos t frequen t 1 y directed at 

the 'existence, nature, or extent of injury or damage ..• and the 

cause of injury or damage.' see Molly Treadway Johnson £ Carol 

Krafka, et al., Federal Judicial Center, Expert Testimony in 

Federal Civil Trials: A Preliminary Analysis (2004) 

Accordingly, Plaintiff hereby moves for appointment of legal 

? 



" .. ~ 

,:, 

counseL or in the alternative for guardian ad litem, and for 

,appoin'tmen t of an expert wi tness in the action pend ing before 

this court. 

10 ;}o I).... 
arolina. 

Respectfully Submitted, 

Plaintiff, Pro Se 

McCormick oorrection Institution 

. 386 ~edemption Way 

McCormick, South Carolina 

29899 

---~---- ~- - -
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~eremia~ Di Capua, #105069 

McCormick Correction Institution 

386 Redemption Wat 

McCormick, South Carolina 29899 

Melanie Huggins-Ward 

Clerk of c~urt of 

Horry County 

P. O. BOX 677 

Conway, South Carolina 

29528-0677 

Re~ Enclosure for Filing Purposes 

Jeremiah Di Capua v. Thomas Guest, Jr. 

20ll-CP-26-7l04 

Dear Ms. Huggins-Ward, 

c 

Please find enclosed for filing purposes the following 

matters on be half of the Plaintiff in the above-referenced 

matter~ 
~ne Original Motion for Appointment of Counsel, or Guardian Ad 

Litem, and Expert Witness 

Please filed with the record, and at yJ:}ur convenience please 

return a clocked-in/filed to me. 

JD/ 

Kindest R:g.rds~ ~~ 

emiah Di Capua 

Plaintiff, pro se 

Enclosures 

(. 

' .. 

~ .' 

,.,. 
!II'" 



STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE FIFTEENTH JUDICIAL CIRCUIT 
CASE NO.: 2011-CP-26-7104 

AMENDED MOTION TO DISMISS 

_ .. -._--_._ ... -.- - .. _---,. ----._--_.) .. vs. 
-' '-"-'--' ----'. '------' --"-----_._----" -.~-----------. --' --" '.;;..." -' --.:..:..-----.:....: .. =:.:.... -':"':"-=-:'-.. -.::::....:-.....:... : .• ----.-._ .. - --------

Thomas D. Guest, Jr., 

Defendant. 

) 
) 

YOU WILL PLEASE TAKE NOTICE that Defendant Thomas D. Guest, Jr., by and 

through his undersigned attorneys, will move before the presiding judge in the Court of Common 

Pleas for an order dismissing this case with prejudice pursuant to SCRCP 12(b)(6). This Motion 

is based on the following grounds: 

1. Plaintiff's failure to state a claim upon which relief can be granted, and 

specifically, for violation of S.C. Code Sec. 15-3-530. 

2. Plaintiff's failure to comply with S.c. Code Sec. 15-36-100, et seq. 

3. cBefeIidantis' immunelfor suits .such ~~ this pn,e",W1derthe. Doctrine of Quasi-
-} ' •• ' ',,:( :"- •• < .--

'. Judicial; IrrtinililiW' because the Plaintiffs allegatiops arise, out. Qf Defendant's~ court-appointed 

,representation of Plaintiff. " 

This Motion is supported by the South Carolina Rules of Civil Procedure, applicable case 

and statutory law, and any Memorandum in Support of Defendant's Amended Motion to Dismiss 

to be submitted to the Court under separate filing. 

{Signature to Follow} 



~-~-~---.-~ ---------.-----------.~-. ------- _. 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

-2-

Respectfully submitted, 

CARLOCK, COPELAND & STAIR, LLP 

By: ~w1J7i~ 
DA VI W. OVERSTRE T 
SC BAR NO.: 16965 

- - ~ -- ~-- --_.- - .- - - - . -~ _. ------

DOUGLAS W. MACKELCAN 
SC BAR NO.: 76332 

Attorneys for the Defendant 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

Plaintiff, 

vs. 

Thomas D. Guest, Jr., 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 

Defendan, 1. ) 
------------~------------

I hereby certify that I have this day served a copy of the within and foregoing pleading 

upon all parties to this matter by depositing a true copy of same in the U.S. Mail, proper postage 

prepaid, addressed to the following: 

Jeremiah DiCapua 
Inmate No. 00105096 

McCormick Corr~ction Institution 
385 Redemption Way 

McCormick, South Carolina 29899 
Pro Se Plaintiff 

.~ 
This ~ day of January, 2012. 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

2901615v,l 
-3-
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STATE OF SOUTH CAROLINA 
COUNTY OF HORRY 

) IN THE COURT OF COMMON PLEAS 
) CASE NO.: 2011-CP-26-7104 
) 

JEREMIAH DICAPUA, ) 
) 

Plaintiff, ) MOTION INFORMATION AND COVERSHEET 
) 

VS. ) 
) 

III THOMAS D. GUEST, JR., ) 
) 

Defendant. ) 

-----------------------------) 
(hkb b'd.i c ec ox a ove m b 'tt' art ) catm2 su IDl mg Pl ty; 

Pro Se Plaintiff Name, S.c. Bar no. and address of Defendant's attorney 
~eremiah DiCapua David W. Overstreet, Esq. (SC Bar No.: 16965) 
nmate No. 00105096 Douglas W. MacKeican, Esq. (SC BarNo.: 76332) 

McCormick Correction Institution Carlock Copeland & Stair, LLP 
385 Redemption Way 40 Calhoun Street, Suite 400 
McCormick, South Carolina 29899 Charleston, SC 29401 
II MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 
FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Amended Motion to Dismiss 
Estimated Time Needed: 30 minutes Court Reporter Needed: Yes 

SECTION II: Motion Type 
&I Written motion 
Fonn Motion attaoh,d ~ 

I hereby move for r~ action ~~~ in the attached prollse~ order: 
:..;; v-J l 7 11--' 

Si~fi re of Attorn(!), for Dlfendant ' . Date submitted 
SECTIONID: Motion Fee 

III PAID - AMOUNT: $25.00 
EXEMPT: Rule to Show Cause in Child or Spousal Support 

Domestic Abuse or Abuse and Neglect 
Indigent Status State Agency v. Indigent Party 
Sexually Violent Predator Act _ Post-Conviction Relief 
Motion for Stay in Bankruptcy 
Motion for Publication Motion for Execution (Rule 69, SCRCP) 
Proposed order submitted at request of the court; or, 

reduced IO writing from motion made in open court per judge'S instructions 
Name of Court Reporter: 

Other: 
JlJDGE'S SECTION 

Motion Fee to be paid upon filing of the attached order. ~DGE 
Other: ~ODE: Date: 

CLERK'S VERIFICATION 
DATE FILED 

Collected by: 
(print name) 

MOTION FEE COLLECTED: 
CONTESTED - AMOUNT DUE: 

2903615v.l 
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~~~e of Sou:h Carlolina In The Court of Common Pleas 

Case ~o.# 2011-cP-26-7104 

Jeremiah oi Capua, 

Plaintiff's Objections To 

v. Amended Motion To Dismiss 

Defendant. 

In qis Indivual capacitj. 

-' .. ') .; 
(~,~ 
'«,:c-' 
''p~ 
'f-~ 
o~ .-() 
~ I":'i *:J-
C'~ C3- iJl If. 
~~ N 

:,....\~ cl' 
~ 

COMES Nbr~, the plaintiff herein, who hereby submits the followi<r?g 

in response to the ~mended Motion To Dismiss filed bi the 

Defendant on or about January 17, 2012. 

Plainti ff hereOf incorporates by t'eference the previously 

filed "Objections To Motion TO Dismiss on Behalf of Plaintiff" 

and the ":~eiJly"', as if re-stated verbatim herein, and hereby 

objects :'0 the Amended Motion To Dismiss, ano moves to strike 

said motion from the record I or to otherwise d~ni the amended 

motion as not properly before the Cqurt. ~dditionally, the 

following grounds are submitted; 

.i\]Defendant fi led the original motion to dismiss on Ot' about 

November- 2, 2011; raising two grounds: 

1. pailure to state a claim upon whiCh relief can be granted; 

2. Plaintiff's failure to comply with S-C- Code Sec. § 

15-36-100, et seq. 

Thereafter, Plaintiff filed two responsive pleadings thereto 

on Novembp.r 14.2011 in the form of a ~eply, and also the 

"ObJections To ~otion To Dismiss". Thus, the Defendant did ~ot 

amend his motion to dismiss before a responsive pleading was 

served thereto, and in effect was no longer entitled to amend 

1 
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, J 
\ j\i." 

.. 
once as a matter of COurse "at anytime before" a responsive 

pleading was served. Rule 15(a), SCRCP. 

The Defendant could therefore amend the motion within thirty 

(30) days of Plaintiff's November 14, 2011 responses, if the 

sa 1d r-esponses are deemed by the Court to be permi ss i ve in 

nature rather- than required. R~ule 15{a), SCRC:P. Defendant does 

not assert that Plaintiff's responses were not required, and 

the Court is not Defendant's advocate; the issue has not been 

raised by the Defendant thusly constituting a waivGr of any 

such assertion. Accordingly, Defendant was only permitted 

under the Rule to amend his motion to dismiss within thirty 

(30) days of Plaintiff's res20nses; and failing that, the 

Defendant could only amend by pr-oper motion to the Court 

seeking leave to amend. That did not occur in this case. 

Here, thirty days after ?laintiff's responses would have 

~lace the upper limit on time to amend Defendant's motion at 

December 14, 2011. Rule 15{a), South Cat:'olina Rules of Civil 

Procedure. The Defendant's amended motion to dis~iss is 

clear-If filed on or a~out January 17, 2012. Clearly out of 

time; and obviously not cognizable, as a matter of law. 

Moreover, because the Defendant's amended mot ion to disn i S5 

is out of time, Defendant's only proper recourse was to applf 
" 

to the court for leave to amend. Rule 15(a), SCRC p, and the 
, , 

Defendant clearly has not sought leave of this Court to amend 
, , 

his odginal motion. The amended mot i on must be denied and 

dismissed, as a matter of law; and 
.. . 

8J The·~ended,moti()n to dismiss, raises for the first time in 

the entire proceedings new defenses (Amended Motion To 

Dismiss, paragraphs 2 and 3) which were previously waived by 

the Defendant, as pleaded in the Reply, (page 2, paragraph #3) 
" 

filed by the Plaintiff. Moreover, the am,ended motion to 

dismiss raised new grounds which wer-e not presented in the 

original motion to disn'iss, and thus these new grounds, in 

effect attempt to raise two new defenses which were not 

~reviously noticed or mention in neither the A.nswer,l1.mended 

l>.nswer, nor in the oriyinal motion to dismiss." As such, these 

new grounds and newly raised defenses do not "r,late-back ff to 

the ori~inal motion to dismiss, as required under Rule 15{c), 

SGRCP. The amended motion must oe denied as a matter of law, 

2 
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and should be striken from the record; and 

ciJ No "not i ce of mot ion" is attached to the amended mot i on I as 

was the case with the ori~inal motion. and this violates 

Plaintiff's due process 

the "notice pleading" 

practice and procedure; 

ri':jht to proper notice. and violates 

requirements of South Carolina state 

vJ Defendant persists, as with the original motion, in submitting 

proposed orders to the court, which Defendant has not bothered 

to serve upon the Plaintiff. This improper ex parte 

communication is illegal, and violates the Plaintiff's right 

to be privy to the assertions of the Defendant in this case. 

The Defendant should be firmly warned that these ex parte 

communications should cease: and 

s] ~lthough leave to amend should be freely given when justic9 so 

re~uires, the South Carolina Rules of Civil Procedure greatlj 

circumscribes such grace, by requiring litigants to comply 

wit~ both procedural requirements, and requirement to timely 

act on their t"ights. 'f.1ere. the Defendant has grossly shunned 

our state prac'tices and proceduces, disregarded Plaintiff's 

rights to adequate timely notice of what the pleadings will 

be. and effectivelj slept on his right to applj to the court 

for leave to amend his motion. Defendant is bound by his own 

decisions to not timelf secure those opportunities for 

amendment of pleadings as provided by the rules of court. 

Defendant effectively even disregards the Court's authority, 

by out of hand amending his motion to dismiss, when the Court 

itself is the final arbiter of whether such amendment is even 

possi.ble, or required in the interest of justice. Defendant 

has not asserted anf such interest, and this Court shall not 

act as Defendant's advocate by sua sponte raiSing and 
disposing of said issue. 

ACCordingly, the amended motion to dismiss must be denied, 

as justice requires same, and otherwise strl'I'en f 
I\. rom the record I 

as it is not even cognizable by this Court. 

Fe b r u a r y Ie. 201 2 

McCormic~J South Carolina. 

3 

Jeremiah Di Cap a 

Plaintiff, Pr;-o Se 
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-------. 
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QiJ 

McCo~mick Correction Institution 
~! . 386 ~demptlon Way 

I 

McCormick, South Carolina 

29899 

CERTIFICAT E OF SERVICS 

I, Jeremiah Di Capua, the undersigned party, hereby certi i:y 

that I have this ~l. daytlf F'ebru ary 2012, served upon the 

Defendant in the foregoing matter, a true copy of the Plaintiff's .. . 
Objections to the Amended Motion To Dismiss, ~q depositing a copy 

of same in the united States postal receptacle located on 

McCormick yard, sufficient first-class postage attached, and 

addressed as follows: 

Douglas ~. Mackelcan 

Cat:'lock, Copeland, & Stair, LLP 

40 Calhoun Street, Suite 400 

Charleston, South ~arolina 29401 

McCormicK, South Carolina. a,~, ~ <! c~nA 
)TJeremiah oi ~~\. 

Plaintiff, Pro Se 

.~ ... r-- .' ,..,.\ 
r .-..;, 

(")J> -r, 'z rn rTl_ 
::0 fT1 0:;1 

~:::r:: N 
oC: -J 
~C') --- ' 

.. 
CiS \J ce· 
0% :x z c::c:n 
;:0 , <a --: 
.-.~ -< 
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STATE OF snUTQ CAROLTN~ 

COunty of Horry 

p~ THB COt1~T OF Cm1MON PLE.Z\S 

2011-CP-26-7104 

Jeremiah DiCapua, 

Plaintiff, 

NOTICE OF MOTION 

AND 

MOTION FOR RECTJSAL 

v. 

Thomas Guest, Jr., 

Defendant, 

In his individual capacity. 

Pta int iff, Jeremiah DiCapua I hereby gives ten 

Notice of Motion, and hereby moves for Honorable 

Culberton, to recuse himself from the pending motion 

schedu led to occblr between the da tes of A?ri 1 9, 2012 

hearing 

thtHu<j1' 

April 11, 2012; and for an order effectuating same at any other 

proceeding in the instant case. See Motion Roster:- Number # 76, 

page 3 More s,?ecifically, the Plaintiff offers th'? following 

gr Q,mds for said motion, pursuant to Rule SOl, South Carolina 

Appellate Court Rules, (SClICR) and Canon 3 (8) (l) and Commentary 

of Canon 3(1)(a): 

1] That this Court has scheduled a hearing for Monday April 9th, 

2012, on the Defendant t 5 Motion to Dismiss and/or Amended 

Motion To Dismiss at 2:00 PM before the Honorable Benjamin 

Culbertson; and 

i J That is appears that the Honorable Benjamin Culbertson is 

dis g u a Ii fie d fro mac tin gin the c a pa cit y 0 f j u d i cia 1 0 f f ice r 

at the aforementioned motion proceeding in the instant case; 

and 

3] Rul e 501, SCAC~ t and Canon 3 thereunder, sta tes in pert i nent 

part that: 

8. Disqualification 

"(1) A judge shall disqualify himself in a 

proceedin~ in which the judge's impartiality might 
~easonably be questioned, including but not limited to 
instances where: 

(a) the judge has •••• pe~sonal knowedge 

1 
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I .. 
. ,',--

of disputed evidentiary facts concerning the 
proceed i n9. ,. 

Emphasis provided. 

4) Judge Culbertson, presided as a trier of fact in Plaintiff's 

previous post-conviction relief proceeding, and acting in such 

capacity personally made findings of facts therein, and said 

facts as found by Judge Culbertson, are the focal point of the 

instant action, and the subject of the Defendant I s amended 

motion to dismiss. The post-conviction relief case number was 
2010-CP-26-2664, and the Order Granting Post-Conviction Relief 

to the PIa i nt iff in the instant act i on was signed by Judge 

Culbertson on ~ebruart 23, 2011; and 

5) Accordingly, Judge Culbertson has personal knowledge of 

disputed facts in the instant proceeding before this Court, 

and the Defendant has denied the factual allegations set forth 

in the verified Complaint. Thus those facts are in dispute, 

and the Honorable Benjamin H. Culbertson has personal 

knowledlJe of those disputed facts, having been the Judicial 

officer who specifically found such facts to exist. Plaintiff 

moves for Judge CuI bertson to recuse h imse If, and otherwise 

moves for an order disqualifying Judge Culbertson from acting 

ina j u d i ci a I cap a cit y a ta n y poi n t in the instant case. 

Plaintiff anticipates calling Judge Culbectson as a material 

witness in the instant case, and it appears his acting in the 

role of a judicial officer in thi s case would violate the 

judicial canons and Rule 501, SCACR. 

Date: Itl~.)l ~/~ 

~espectfully Submitted, 

cr:i:la~Sa:r 
Plaintiff, Pro Se 

McCormick. South Carolina. 

2 
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-

CERTIFICATE OF SE~VICE BY MAIL 
I the un8Crsigned, Jeremiah DiCapua, hereby certify 

this d) day of h\(~\., 2012, served upon the 

true copy of the foregoing Notice of Motion and 

that I have 

Defendant a 

Motion For 

~ecusal, bt attaching sufficient first class postage thereto and 

depositin9 same in the United States Mail, addressed as follows 

Douglas Mac~elcan 

Carlock, Copeland and Stair, ~LP 

40 Calhoun Street, Suite 400 

¢harleston, SC 29401-3001 

Date ~~'~l'~ 
Jeremiah Di Capua .-McCormick, South Carolina. 

Plaintiff, Pro se 

3 
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STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua, 

Plaintiff, . 

vs. 

Thomas D. Guest, Jr., 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH JUDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANT THOMAS D. GUEST, JR.'S 
MEMORANDUM IN SUPPORT OF HIS 

MOTION TO DISMISS 

Defendant. ) --------------------------
This matter is before the court on Defendant Thomas D. Guest, Jr.'s Motion to Dismiss, 

and the Defendant hereby submits this memorandum in support thereof. 

BACKGROUND FACTS 

This is a legal malpractice action Plaintiff Jeremiah DiCapua has brought against Mr. 

Guest, who was Plaintiffs court-appoi'nted attorney after Plaintiff was arrested for distribution of 

crack cocaine and possession with intent to distribute crack cocaine on October 16,2003. The 

relevant facts alleged in the Complaint, which are construed· in the light most favorable to the 

Plaintiff for the purpose of this motion, are as follows: 

Following Plaintiffs arrest on October 16, 2003, a Horry County Grand Jury indicted 

Plaintiff in January 2004 on the charges of distribution of crack cocaine and possession with 

intent to distribute crack cocaine arising out the of October 16, 2003 arrest. At some point 

following the indictment, Mr. Guest was appointed to represent Plaintiff at trial. Plaintiffs 

criminal trial for these charges began on January 10, 2005, and the jury reached a guilty verdict 

on January 13,2005. Mr. Guest represented Plaintiff at trial, and the first of. Plaintiffs allegations 

of malpractice in this case arise out of actions or omissions of Mr. GuesVduring that trial. 



On January 14, 2005, Judge Baxley, the presiding judge, issued an sua sponde Order 

vacating the guilty verdict and sentence because he believed it was an error to allow into 

evidence a videotape of the drug transaction involved in Plaintiffs arrest. At trial, Judge Baxley 

had denied Mr. Guest's pre-trial motion to suppress the videotape, and Mr. Guest and the 

Plaintiff chose not to object to the introduction of the videotape during the trial. Plaintiff alleges 

it was malpractice for Mr. Guest not to renew the objection when the prosecution moved to enter 

the videotape into the record as evidence. On January 31, 2005 Judge Baxley held a hearing 

with the parties involved to discuss his Order vacating the verdict. 

The Horry County Solicitor appealed Judge Baxley's Order vacating the verdict, and, on 

April 23, 2007, the Court of Appeals reversed the Order, thus ,reinstating the verdict. In the 

Complaint, Plaintiff quotes part of the Court of Appeals Opinion, which states, "As the record 

reflects, DiCapua's sole objection to the videotape came in the form of a motion in limine to 

suppress the videotape because of its lack of audio. Once the State moved to enter the videotape 

into evidence and publish it to the jury, however, DiCapua's counsel specifically stated he had 

'no objection.' We find this amounted to a waiver of any issue DiCapua had with the videotape." 

Shortly after the Court of Appeals reversed the Order, Plaintiff was arrested and placed in 

prison for a parole violation. l Plaintiff filed a petition for rehearing with the Court of Appeals, 

which was denied, and the Supreme Court of South Carolina ultimately upheld the Court of 

Appeals' reversal of Judge Baxley's Order. 

The second act or omission Plaintiff alleges was malpractice by Mr. Guest involves a 

June 6, 2007 hearing. After the Court of Appeals reversed Judge Baxley's Order, Plaintiff 

I The Complaint states that Plaintiff was arrested on April 26, 2007 and placed in the state penitentiary on May 21, 
2007. 

-2-
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appeared in Court for sentencing. Plaintiff claims Mr. Guest failed to object to an improper 

sentencing ·or "re-sentencing" process in which Plaintiff received a more severe sentence. 

Plaintiff was already in prison at the time of this hearing, and Plaintiff remains in prison while 

his application for post-conviction relief is pending before the Court of Appeals. 

APPLICABLE LAW & ANALYSIS 

Any party may move for a judgment on the pleadings. S.C. R. Civ. P. 12(c). When 

considering such a motiop., the court regards all properly pleaded factual allegations as admitted. 

Falk v. Sadler, 341 S.C. 281, 286, 533 S.E.2d 350, 354 (Ct. App. 2000). Information outside the 

pleadings shall not be considered. Russell v. City of Columbia, 305 S.C. 86, 89, 406 S.E.2d 338, 

339 (1991). The determination, therefore, depends only upon the sufficiency of those facts 

pleaded; Wooten v. Standard Life & Cas. Ins. Co., 239 S.C. 243, 245 122 S.E.2d 637, 639 

(1961). The court should grant the motion "when, under the admitted facts, the moving party 

would be entitled to judgment on the merits, without regard to. what the findings might be on the 

facts on which issue is joined." Brown v. United Ins. Co. of America, 268 S.c. 254, 257, 233 

S.E.2d 298, 300 (1977). 

Furthermore, a defendant may move alternatively to dismiss a complaint based upon a 

failure to state facts sufficient to constitute a cause of action. S.c. R. Civ. P. 12(b)(6); Spence v. 

Spence, 368 S.C. 106-17, 628 S.E.2d 869, 874 (2006). If, in viewing the complaint in the light 

most favorable to the plaintiff, the court determines the facts in the complaint are insufficient to 

entitle the plaintiff to the relief it seeks, then the court should grant the motion. Baird v. 

Charleston County, 333 S.C. 519, 527, 511 S.E.2d 69, 73 (1999). 

-3-



I. Statute of Limitations 

. In South Carolina, the statute of limitations for civil actions is three years from the date 

of accrual. S.C. Code Ann. §§ 15-5-530. Tort actions such as this claim of professional 

negligence are governed by §§ 15-3-530(5) and 15-3-535, which both establish the "discovery 

rule" for determination of the date of accrual for a cause of action. The date of accrual for a 

cause of action is the time when "the person knew or by the exercise of reasonable diligence 

should have known that he had a cause of action." Id. The test is whether a person of common 

knowledge and experience should have known the operative facts, and it is an objective one. 

Wilson v. Shannon, 299 S.c. 512, 386 S.E.2d 257 (Ct. App. 1989). 

It has been stated that "South Carolina's statute of limitations requires 'very little to start 

the clock.'" Maher v. Tietex Corp., 331 S.C. 371, 500 S.E.2d 204 (Ct. App. 1998) (citation 

omitted). Whether the plaintiff Understands the full extent of the damages is immaterial to the 

issue of whether the statute begins to run. Dean v. Ruscon Corp., 321 S.C. 360,468 S.E.2d 645 

(1996). Furthermore, the statute begins to run on the date the plaintiff discovered or should have 

discovered the injury, not on the date that the plaintiff discovers the identity of the wrongdoer. 

Tollison v. B & J Machinery Co., Inc., 812 F. Supp. 618 (D.S.C. 1993). 

'In professional negligence and breach of contract cases, the Court has rejected the 

"continuous representation" and "continuous treatment" theories' to toll the statute of limitations. 

Epstein v. Brown, 363 S.c. 372 (2005); Harrison v. Bevilacqua, 354 S.C. 129 (2003). Instead, 

the court has applied the discovery rule as in other negligence cases to determine when the 

statute first begins to run, regardless of any continued representation or treatment after the action 

has first accrued. Epstein, 363 S.C. 372; Harrison, 354 S.C. 129. In Epstein, the court held that 

an action for legal malpractice first arose at the conclusion of trial, even though the attorney in 

-4-
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question continued to represent the plaintiff through the appellate process. The Court held that it 

was not necessary for a final decision to be made by the appellate court for the cause of action to 

accrue. Id. 

In Dillon County School District Number Two v. Lewis Sheet Metal Works, Inc., 286 

S.C. 207 (1985) (hereinafter "Dillon Co. "), the court refused to apply the "continuous treatment" 

exception to architects and other construction professionals. Id., at 217. The court rejected the 

plaintiffs argument that the parties' attempts to repair roof leaks tolled the running of the statute, 

holding that "'the unacceptable consequence of [the plain'tiffs] argument is that a cause of action 

for breach of warranty or negligent performance ... would never accrue so long as the defendants 

periodically did some repair work, however ineffectual. '" Id. (citing Cluett, Peabody & 

Company, Inc. v. Campbell, Rea, Hayes & Large. 492 F.Supp. 67, 77 (M.B.Pa.l980)). 

In the Complaint in this case, which was filed on August 24,2011, Plaintiff complains of 

two distinct events during which he alleges Mr. Guest failed to act to Plaintiffs detriment. The 

first was during the trial, held January 10-13,2005. The second was during sentencing on June 

6, 2007 after the Court of Appeals had reversed Judge Baxley's sua sponte Order vacating the 

verdict. In both instances Plaintiff was/aware of the acts or omissions giving rise to his claims 

well before August 24, 2008, the last day that Plaintiff could have discovered facts giving rise to 

a cause of action based on the filing date. 

Although Judge Baxley's Order on January 14, 2005 made Plaintiff aware of the impact 

of the admission of the videotape evidence and should be the date of accrual of a cause of action 

related to the admission of the videotape evidence; without question, the Opinion of the Court of 

Appeals, which indicated not renewing the objection amounted to a waiver of any objection to 
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the admission of the videotape', put Plaintiff on notice of the facts allegedly giving rise to his 

claim of professional malpractice by Mr. Guest. 

Any possible allegation of professional negligence involving Mr. Guest's alleged failure 

to intervene in the sentencing ofthe Plaintiff on June 6, 2007 arose immediately after the hearing 

for the purpose of the statute of limitations. Although Plaintiff was already in prison at the time 

of the hearing, he left the hearing with the knowledge of his sentence land returned to prison. 

Plaintiffs parole was revoked shortly thereafter, and he'remained in prison. Thus, Plaintiff was 

clearly aware of the circumstances that led to his incarceration and the role, if any, that Mr. 

Guest played in attempting to prevent the incarceration. 

In sum, because the facts, as pled by the Plaintiff himself, establish that Plaintiff failed to 

make the allegations of professional negligence against Mr. Guest within the South Carolina 

statute of limitations, Plaintiffs Complaint should be dismissed with prejudice. 

II. Plaintifrs Complaint fails as a matter of law because it lacks the requisite 
supporting expert affidavit. 

S.C. Code Ann. § J5-36-100(b), provides that "[i]nan action for damages alleging 

professional negligence against a professional licensed by ... the State of South Carolina ... , the 

plaintiff must file as part of the complaint an affidavit of an expert witness which must specify at 

least one negligent act or omission claimed to exist and the factual basis for each claim based on 

the evidence at the time of the filing of the affidavit." The statute specifically applies to actions 

alleging legal malpractice against attorneys. S.C. Code Ann. § 15-36-100(G)(2). A complaint 

failing to meet this requirement is subject to dismissal for failure to state a claim. S.c. Code 

Ann. § 15-36-1 OO(C)(l )("[i]f an affidavit is not filed ... and the defendant against whom an 

affidavit should have been filed alleges, by motion to dismiss filed contemporaneously with its 

-6-
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initial responsive pleading that the plaintiff has failed to file the requisite affidavit, the complaint 

is subject to dismissal for failure to state a claim"). S.C. Code Ann. § 15-36-100 is effective for 

causes of action arising after July 1,2005. 

The Complaint alleges a cause of action for legal malpractice against Mr. Guest, and 

therefore, the statute applies. However, Plaintiff did not file with the Complaint an affidavit of 

an expert witness specifying any negligent act of Mr. Guest, as is required by S.C. Code Ann. § 

15-36-100(b). As a result, the Court should dismiss the Complaint in its entirety with prejudice. 

It is imperative that the Court dismiss the Complaint with prejudice. The Complaint is 

not subject to renewal after the expiration of the applicable period of limitation established by 

the statute. Under S.C. Code § 15-36-100(E), the applicable period oflimitation is established as 

30 days from the filing of Complaint to cure any deficiencies in th~ affidavit. Again, that time 

period has clearly expired in the present case. The purpose of the Tort Reform Act is to limit 

litigation in situations where a plaintiff lacks the basis for a claim. A dismissal with prejudice 

when an expert affidavit is not filed with the Complaint is consistent with the intent of the Tort 

Reform Act. Accordingly, the only means by which the statute can be strictly enforced and for 

the legislative intent to be met is for the dismissal to be entered with prejudice? 

2 Although there are no South Carolina appellate decisions on point, South Carolina trial judges have dismissed 
actions with'prejudice for failure to comply with S.C. Code § 15-36-100 (Orders attached). Further, Georgia 
Appellate Courts interpreting an almost identical statute have ruled that the dismissal should be with prejudice. See 
generally Abe Engineering, Inc. v. Griffm, Cochran & Marshall, 443 S.E.2d 1 (Ga. Ct. App. 1994) (holding that the 
trial court correctly dismissed the case with prejudice for failure to file an expert affidavit); Stamps v. Johrison~ 535 
S.E.2d 1 (Ga. Ct. App. 2000) (holding that dismissal with prejudice was appropriate where plaintiff's complaint set 
forth a cause of action for legal malpractice, but failed to include an expert affidavit with the complaint); Jordan, 
Jones & Goulding, Inc. v. Balfour Beatty Construction, Inc., 539 S.E.2d 828 (Ga. Ct. App. 2000) (stating that "the 
construction of a statute must square with common sense and sound reasoning" in dismissing the claim against the 
design professional with prejudice); and Bardo v. Liss, 614 S.E.2d 101, 106 (Ga. Ct. App. 2005) (holding that trial 
court's dismissal of plaintiff's claims for failure "to contemporaneously file the required affidavit with the original 
complaint" was a dismissal with prejudice). 
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III. Plaintiffs Claims Should Be Dismissed Because the Defendant is Protected Under 
the Do'ctrine of Quasi-Judicial Immunity. 

The doctrine of qualified immunity is an affirmative defense shielding certain state actors 

from liability under 42 U.S.C. § 1983. Camden v. Hilton, 360 S.C. 164, 177, 600 S.E.2d 88, 95 

(Ct. App. 2004). The common law immunity has traditionally been available to individuals like 

police officers. Id.; Williams v. Condon, 347 S.C. 227, 238, 553 S.E.2d 496, 502 (Ct. App. 

2001). The purpose is to allow the police to fulfill their duties without "fear of personal 

monetary liability." Williams v. Goord, 142 F. Supp. 2d 416, 428 (2001). 

Furthermore, judicial and quasi-judicial officers like prosecutors and judges are afforded 

greater immunity than police officers. In Williams v. Condon, the South Carolina Court of 

Appeals held that a prosecutor and the Attorney General enjoyed absolute immunity from 

personal liability for suits arising out of the good faith performance of their duties. 347 S.C. at 

238, 553 S.E.2d at 502. The court reasoned that "if the prosecutor could be made to answer in 

court each time ... a person charged him with wrongdoing, his energy and attention would be 

diverted from the pressing duty of enforcing the criminal law." 347 S.C. at 241, 553 S.E.2d at 

504. See Gregoire v. Biddle, 177 F.2d 579,581 (2d Cir. 1949) (Hand, J.) ("[It is] better to leave 

unredressed the wrongs done by dishonest officers than to subject those who try to do their duty 

to the constant dread of retaliation."). 

In South Carolina, common law immunities have been preserved by the South Carolina 

Tort Claims Act. In Q'Laughlin v. Windham, the South Carolina Court of Appeals held the 

doctrines of immunity created by the common law were not supplanted by the Tort Claims Act. 

330 S.C. 379, 498 S.E.2d 689 (Ct. App. 1998). If an individual is found to be an agent or 

employee of the State, as defined by the Act, then they are extended the common law immunities 

preserved by the act. The Act defines an employee as: . 
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Any officer, employee, or agent of the State or its political subdivisions, including 
elected or appointed officials, law enforcement officers, and persons acting on 
behalf or in service of a governmental entity in the scope of official duty, whether 
with or without compensation .... 

s.c. Code Ann. § 15-78-30(c). 

Mr. Guest is entitled to quasi-judicial immunity in this case. The present case is 

analogous to and can be de.cided upon the precedent of Fleming v. Asbill, 329 S.C. 49, 483 

S.E.2d 751 (1997).· In Fleming, a South Carolina Family Court appointed Asbill to serve as 

guardian ad litem for a minor child in a private custody action. Asbill did so for three years until 

she requested to be relieved of her duties, and the court granted the relief requested. 326 S.C. at 

53, 483 S.E.2d at 753. 

Thereafter, the minor child and father, Fleming, filed an action against Asbill, claiming 

breach of fiduciary duty and alleging negligence. The District Court dismissed the action, and 

the Plaintiffs subsequently appealed to the Fourth Circuit Court of Appeals. Reversing in part 

arid affirming in part, the Fourth Circuit held a ward may sue his guardian ad litem for 

negligence arising out of the performance of her duties. 

On remand, the court interpreted Section 15-78-30(c), S.C. Code and found, even though 

court-appointed guardian ad litems are representatives of the court that appointed them, they are 

not agents of the court because they do not act on behalf of the court. 326 S.C. at 53, 483 S.E.2d 

at 753-54. The court also found court-appointed guardians ad litem were not employees of the 

state because the employer-employee relationship is lacking. Id. 

That notwithstanding, the Court held that court-appointed guardian ad litems deserved the 

protection afforded by absolute quasi-judicial immunity because (1) it protects children's rights 

by preserving freedom of speech without fear of monetary retribution and (2) the guardians were 
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not volunteers. Id. at 55, 483 S.E.2d at 755 .. See Short v. Short, 730 F. Supp.' 1037, 1039 (D. 

Colo. 1990) ("To safeguard the best interest of the children ... the guardian's judgment must 

remain impartial, unaltered.. by the intimidating wrath and litigious penchant of disgruntled 

parents. Fear of liability to one of the parents can warp the judgment that is crucial to vigilant 

loyalty for what is best for the child; the guardian'S focus must not be diverted to appeasement of 

antagonistic parents. "). 

In the case sub judice,Mr. Guest clearly is not a guardian ad litem. He was, however, . 

court appointed. The second rationale for extending immunity in Fleming focused on the non-

voluntary nature of court-appointed representation, wherein the court recognized the blatant 

inequity inherent-inholding one liable for something·she did not choose to do-in the first place: 

Specifically, the court in Fleming wrote: 

In addition to preserving the independence and neutrality of the guardian ad 
litem, a grant of immunity also is reasonable in light of the fact that many court­
appointed guardians- have not volunteered for the position. It would be 
inequitable for persons who did not ask to be appointed as guardian to be exposed 
to unlimited liability. 

326 S.C. at 56, 483 S.E.2d at 755. 

Mr. Guest should be afforded the same quasi-judicial immunity, and both of the 

Plaintiffs claims should, therefore, be dismissed. To permit Plaintiff to pursue his causes of 

action wo-urd be contrary to public policy and would open the door for all similarly situated 

litigants to file suit against their court-appointed attorneys. 

CONCLUSION 

For the foregoing reasons, the Defendant respectfully requests that this Court dismiss all 
claims made by the Plaintiff against the Defendant. 

[SIGNATURE TO FOLLOW] 

-10-



" 

I~ 

This _ day of April, 2012. 

40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

Respectfully submitted, 

CARLOCK, COPELAND & STAIR, LLP 

qJ~ . DAvIDWc>VERSTREET 

-11-

SC BARNO.: 16965 

DOUGLAS W. MACKELCAN 
SC BAR NO.: 76332 

Attorneys for the Defendant 



'0. 

STATE OF SOUTH CAROLINA 

COUNTY OF HORRY 

Jeremiah DiCapua,. 

Plaintiff, 

vs. 

Thomas D. Guest, Jr., 

) IN THE COURT OF COMMON PLEAS 
) FOR THE FIFTEENTH mDICIAL CIRCUIT 
) CASE NO.: 2011-CP-26-7104 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 
) 

Defendant. ) 
--------~---------------

I hereby certify that I have this day served a copy of the within and foregoing pleading 

upon all parties to this matter by depositing a true copy of same in the U.S. Mail, proper postage 

prepaid, addressed to the following: 

Jeremiah DiCapua 
Inmate No. 00105096 

McCormick Correction Institution 
385 Redemption Way 

McCormick, South Carolina 29899 
Pro Se Plaintiff 

"""'-
This ~ day of April, 2012. 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401 
(843) 727-0307 

2953380v.! 

. Assistant to Douglas W. MacKe1can 

-12-



,. ,. 

/ 

i 

-, l 
,-

" STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF HORRY 2011-CP-26-7104 

Jeremiah DiCapua, ) 
) I 

Plaintiff, ) 
) 
) 
) 
) 
) 
) 

Transcript of Record 

vs. Hearing 

Thomas D. Guest, Jr., April 9, 2012 

Defendant. 

BEFORE 

Honorable Benjamin H. Culbertson 
Horry County Courthouse 
Conway, South Carolina 

A P PEA RAN C E S: 

Plaintiff Appearing Pro Se 

Douglas W. MacKelcan, Esquire 
Attorney for Defendant 

Grace L. Hurley, CVR-CM-M 
Circuit Court Reporter 

REC1UVEJ) 
SEP 1-9 2012 

SC Court of Appeals 



/' -

Dicapua v. State 

1 (There were no exhibits marked during the hearing.) 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 



( 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,~~. 25 

DiCapua v. Guest 3 

(On the record, April 9, 2012.) 

THE COURT: All right, let's go ahead and do 

2011-CP-26-7104, Jeremiah DiCapua versus Thomas D. Guest, Jr. 

According to my roster this is a motion to dismiss. 

Please give the court reporter your name and who you 

represent. 

MR. MACKELCAN: I'm Doug MacKelcan here on behalf of 

Mr. Guest, the Defendant. 

THE COURT: All right, is Mr. DiCapua here? 

MR. MACKELCAN: I'm not sure. He - I would think he 

would either be here in person or appear over the phone, but 

THE COURT: Is he ---

MR. GUEST: He's incarcerated. 

MR. MACKELCAN: he's incarcerated. 

THE COURT: Oh, he's incarcerated? 

MR. MACKELCAN: Yeah. 

THE COURT: Let's check, check and see if they've 

transported him. 

Well, let's stand this down till we find out if he's been 

transported or not; okay? 

(On the record.) 

THE COURT: 

OFF THE RECORD 

All right, this is case number 2011-CP-26-

7104, Jeremiah DiCapua versus Thomas D. Guest, Jr. According 
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1 to my roster the matter is - well, I'm looking on - oh, here 

2 it is, all right, the matter is before the Court on a motion 

3 to dismiss. 

4 All right, Mr. MacKelcan is present representing Mr. 

5 Guest~ and you are Mr. DiCapua? 

6 MR. DICAPUA: Yes, sir. 

7 THE COURT: All right, all right, Mr. MacKelcan, this 

8 is your motion? 

9 MR. MACKELCAN: It is. May it please the Court? 

10 THE COURT: All right, let me hear from you. 

11 MR. MACKELCAN: I'm Doug MacKelcan, M-A-C-K-E-L-C-A-

12 N, here on behalf of the Defendant. 

13 This is a fairly straightforward motion to dismiss, 

14 although admittedly that the case is quite, facts go back 

15 quite a ways and there certainly are facts alleged in the 

16 complaint that, that continue through present day, but for the 

17 purpose of - this is an attorney malpractice case that was 

18 filed by Mr. DiCapua. It was filed on August 24 th
, 2011, and a 

19 couple of grounds for the motion to dismiss but first it's on 

20 statute of limitations. Second is on failure to file an 

21 expert affidavit with the complaint, and the third is 

22 qualified judicial immunity. 

23 This is - this stems out of a court-appointed 

24 representation in, in 2005 was when, when the trial happened. 

\ 
25 "-"'----- The appointment was earlier than that. It stems out of an 
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October 16th , 2003, arrest for possession with intent to 

distribute and possession of crack cocaine. The trial was 

held January loth through 13th
, 2005 and the jury returned a 

guilty verdict. 

5 

On the day after or shortly after the trial judge, who I 

was believe was Judge Baxley, issued a sua sponte order 

essentially vacating the verdict as a result of an evidentiary 

issue and that's important to this motion because it's that 

exact evidentiary issue that is the grounds for the 

malpractice case now, you know, six, six, seven years later 

and it had to do with objecting to the inclusion of a 

videotape in evidence. 

To get through the facts somewhat quickly but the -

obviously that went up on appeal. The Court of Appeals 

reversed the order saying that the judge could not issue 

that sua sponte order and that there was no objection to 

this evidence and that you couldn't waive, any objection was 

waived and they reversed it and reinstated the guilty 

verdict. 

THE COURT: So, Judge Baxley's order sua sponte 

suppressed evidence and set aside the conviction? 

MR. MACKELCAN: It didn't suppress the evidence. 

What it did was it vacated the verdict but it specifically 

identified the reason and basically to paraphrase his order it 

just said it should have not been allowed into evidence. Now 
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1 

2 THE COURT: But I mean, did he reverse the conviction 

3 or did he grant a new trial? 

4 I believe he granted a, granted a new 

5 

6 Okay, all right, I'm following you now. 

7 Right. 

8 Okay, go ahead. 

10 All right, and so, the State appealed his 

11 order granting a new trial? 

12 MR. MACKELCAN: Right. 

13 THE COURT: Okay. 

14 MR. MACKELCAN: Right. 

15 THE COURT: I got you. 

16 MR. MACKELCAN: But the focus of his order was this 

17 admission of the videotape. Now, there had been a motion to 

18 suppress at pretrial which was denied by the Court. When it 

19 was entered or when the State moved to enter it it was entered 

20 without objection; and so, the whole basis of this case is 

21 that it was malpractice not to renew the objection. Now, 

22 substantively we're not here to argue the substance of whether 

23 that was malpractice or not. We're purely here to discuss 

24 whether or not this was brought within the time that it should 

25 have been brought, and if you look at the dates it clearly 
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wasn't, again, you know, this case was filed August 24th, 

2011. That order was issued the day after. Even if you give 

until when the Court of Appeals, and the Court of Appeals 

discussed this, this videotape at length, the Court of 

Appeals' opinion was issued on April 23 rd
, 2007. So, you know, 

we're still even a year and a half before the 2008 cutoff date 

there. 

There's a second ground substantive mention in the 

complaint as to negligence and it relates to the - a hearing 

that was held, a sentencing hearing that was held after this, 

the Court of Appeals reversed the order and, and there was a -

there's an allegat~on that it was, it was negligence to not 

object to some procedure that wasn't, I think the complaint 

refers to it as a re-sentencing or something but, but the key 

part of that is that that hearing was June 6th , 2007, again, 

well, well in front of when it would have need, needed to be 

brought. So, and again, in terms of the discovery rule, you 

know, we're talking about easily discovered shortly 

thereafter. He's been in prison. I take it from his filings 

that he's quite competent in terms of the - we have dealt with 

cases similar to this before and his, his filings in this case 

have been well done, well written. It's not as though he is 

someone that would - well, that's not even the standard. The 

standard is a person I believe of ordinary, ordinary 

intelligence when they would discover that they would have a 
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cause of action. So, I think based on that it's fairly clear 

that the time had run well before this case was filed on 

statute of limitations grounds. 

As a second, second grounds for this motion is the expert 

affidavit statute, 15-36-100. There was no, there was no 

expert affidavit filed with this case and there has not been 

one to date. There was a responsive document filed after our 

motion to which he said, "Well, everything happened before 

July 1st
, 2005. So, I don't need to file an affidavit." Well, 

that helps my statute of limitations argument, if everything 

happened before 2005 in an effort to get out of the expert 

affidavit statute. I guess what I would say is you can't 

really have it both ways. I think that if - I would, I would 

concede the expert affidavit argument as to the trial 

objection, which happened in January of 2005, that that would 

not - because of that there would be no expert affidavit 

required. However, there is a clear allegation in the 

complaint to this June hearing, June 2007 hearing which 

clearly falls after and there's no relation back of that. I 

mean, if it's a, two distinct claims you would need an expert 

affidavit for that; and so, for those, for those reasons 

dismissal with prejudice is appropriate as well, and the last 

argument is a quasi-judicial immunity which has not been 

granted for attorneys in this state. However, there is a case 

for a guardian ad litem that I think is on point where there 
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1 was immunity granted for a court-appointed guardian ad litem 

2 and the rationale in this case I think applies and it's 

3 just, it says, you know, that this was an, this was an 

4 appointment that was not volunteer. It's a requirement that 

5 all lawyers in this state clearly have to, have to do and 

6 because of that they're entitled to immunity from suits such 

7 as this. 

8 THE COURT: All right. 

9 MR. MACKELCAN: Thank you. 

10 THE COURT: Thank you. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

All right, Mr. DiCapua. 

MR. DICAPUA: Good morning, Judge, may I ask your name, 

please? 

THE COURT: Ben Culbertson. 

MR. DICAPUA: Okay, Mr. Culbertson, I believe I have a, 

I have a motion for recusal - these are not my glasses; I left 

them in the van - pertaining to this case. 

THE COURT: All right. 

MR. DICAPUA: This case comes on the back of granting a 

20 post conviction relief ---

21 

22 

23 

24 

25 

THE COURT: 

MR. DICAPUA: 

23 rd
, 2011. 

THE COURT: 

MR. DICAPUA: 

All right. 

that you granted on July - on February 

Okay. 

And so, I just want to make you and the 
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Defendant aware that this case came from the granting of that 

post conviction relief, which in effect say, what you did 

say vacated my sentence and also granted that it was 

ineffective assistance of counsel and I just feels it's a 

- I'd like ---

THE COURT: So, you've got a, you've got a post 

conviction relief action? 

MR. DICAPUA: You granted my post conviction relief a 

year ago and this case came to light off the back of that. 

That - the motion for recusal was filed on the 29 th of last, 

the last month and I asked the Court to make sure that you're 

aware of this and Judge John was made aware of this. 

THE COURT: Okay, so, I - yeah, I see the order where 

I granted your request for post conviction relief. 

MR. DICAPUA: 

THE COURT: 

-MR. DICAPUA: 

back of that. 

THE COURT: 

MR. DICAPUA: 

February 23 rd
, 2011. 

Okay, and so ---

This case, this case is squarely off the 

All right, so, but how does that ---

I just wanted to make you aware of that 

so there's no, you know, no gripes later on that, you know, 

that maybe something was prejudicial or something is not 

proper. 

THE COURT: Oh, okay, I understand. I 

understand. 
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MR. DICAPUA: I mean, I read the canons, I read, I'm not 

up here pretending to be any lawyer. 

THE COURT: Okay. 

MR. DICAPUA: I feel wronged, and therefore, I went 

into the law books. My back was against the wall and I was 

left with no choice other than to do what I had to do here 

today. 

THE COURT: Okay, all right, well, what he's saying is 

that you just didn't file your lawsuit in the time. 

MR. DICAPUA: That's not correct. Also, I have another 

motion before the Court, Your Honor, a motion for ex parte, ex 

parte motion that I filed with this Court for appointment of 

counsel and also for a guardian ad litem and an expert witness 

and that was filed with this court on January 17th. 

THE COURT: Of this year? 

MR. DICAPUA: Yes, sir. 

THE COURT: Okay, anything else? 

MR. DICAPUA: Oh, I have a lot. Can I get a ruling on 

this ex parte motion, Your Honor? 

THE COURT: Okay, yes, sir, I'm not - right now it 

looks to me as though they are correct, that you have a 

statute of limitations that limits, that says when you have to 

bring the action. 

MR. DICAPUA: Your Honor, the statute of limitations 

runs from the date of injury resulting from the wrongful 
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conduct. That's clear in Dillon County School District Number 

Two versus Lewis Sheet Metal Works. The date of injury was 

2011 when this Court granted post conviction relief. 

THE COURT: Oh, okay, I see what you're saying. So, 

you're saying you didn't have a cause of action until the post 

conviction relief was granted. 

MR. DICAPUA: Correct, sir; correct, sir. I have, I 

have to be innocent; I have to come - innocence on this case 

to bring this action. Mr., Mr. MacKelcan knows this. Mr. 

Overstreet knew this. 

THE COURT: 

MR. DICAPUA: 

of the Court. 

Let me ---

I can't believe they'd argue this in front 

THE COURT: All right, let me - well, let me get them 

to respond to that. He's saying that he didn't have a viable 

cause of action until the post conviction relief petition was 

granted. 

MR. DICAPUA: And before - I can further stress that 

before we even get there. 

THE COURT: Well, no, let me 

MR. DICAPUA: All right, okay. 

THE COURT: hear his response to that. 

MR. DICAPUA: Okay. 

MR. MACKELCAN: I think the two things are separate 

and distinct. He has the post conviction relief. Certainly 
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we have seen cases, I mean, as we all know post conviction 

relief is not granted all that often. We've seen lots of 

cases where post conviction relief is never granted and they 

still have a claim for malpractice; and so, the claim arises 

when, when the person knew by the exercise of reasonable 

diligence that they have a cause of action. That cause of 

action he's sitting in jail since 2005. It arises then. 

Now, post conviction relief is an absolutely separate 

situation. 

THE COURT: Okay, all right. Go ahead, Mr. 

DiCapua. 

MR. DICAPUA: Your Honor, South Carolina provisions 

governing statute of limitations under South Carolina law are 

found in 15-3-io, the general, the general rule is that the 

civil action must be commenced within the state, within the -

with these glasses I can't see. I'm sorry, within the stated 

period the cause of action has occurred, 17, South Carolina 

Code 15-3-20. The cause of action is said to have occurred at 

the moment when the Plaintiff has the legal right to institute 

and maintain the action, Brown v. Finger. 

THE COURT: All right. 

MR. DICAPUA: I couldn't bring this action till I had 

the cause to bring it legally and there's also another case 

that bac~s it up. It's Theo [spelled phonetically] versus -

I'll get that for you in a minute. I have it here. I mean 
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that's, that's ~ the cause of action is said to have occurred 

at the moment when the Plaintiff has a legal right to 

institute and maintain the action. So, you know, I don't 

understand what he's saying there. 

THE COURT: All right. 

MR. DICAPUA: The statute of limitations runs from date 

of injury resulting from the wrongful conduct. 

THE COURT: 

MR. DICAPUA: 

All right, sir, anything else? 

Oh, yes, sir, I have a lot. 

Firstly, Your Honor, concerning the, concerning the first 

complaint, concerning my complaint, he filed, in 30 days he 

filed a, he filed his answer and somebody get my notes right 

here. Firstly the Defendant he shall serve his answer within 

30 days of the complaint, which he did. Secondly, no other 

answer is permitted outside of the service within 30 days. 

That's Rule 7-A. After that Defendant failure to attach 

proper notice of the motion which he sent me. There's no 

notice on his motion, no ten day notice, no time or nothing on 

his motion to dismiss and that, that, that clearly violates 

Rule 7-B. 

THE COURT: But when did you get the motion? 

MR. DICAPUA: The motion certificate of service was 11-

2-2011. He simultaneously filed a motion to discover, I mean 

a motion to dismiss and his answer at the same time. 

THE COURT: Okay. 
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1 MR. DICAPUA: And that's contrary to law, too. 

2 Defendant failed to - he failed in his, in his answer, he 

3 failed to address each cause of action. Upon information and 

4 belief which really has me upset on his motion here he says 

5 that he filed an order, which I never received a copy of that 

6 either. It says here though, "I hereby move for relief an 

7 action by the Court as set forth in the attached proposed 

8 order,u and that seems to me if he did that that's ex parte in 

9 both motions that he filed with the Court. 

10 I have some more here, Your Honor. Firstly, let me just 

11 do this, he filed a general answer. General answers in this -

12 he filed a general answer 30 days later to my verified 

13 complaint stating he denies everything. My understanding is 

14 general denials in the State of South Carolina have been 

15 abolished unless he can contravene every allegation in that 

16 complaint including jurisdiction. Clearly he cannot 

17 contravene jurisdiction in this case. This case belongs in 

18 the Fifteenth JUdicial Circuit. He knows subject matter 

19 jurisdiction is the power of the court to hear and determine 

20 cases of the general class to which the proceedings belong. 

21 That's a 2002 ruling in Pierce versus State. Gentry in 2005 

22 came back the Circuit Court is a general trial court with 

23 original jurisdiction in all criminal and civil matters. So, 

24 he can't contravene the jurisdiction on this. He has no 

25 grounds for his motion to dismiss. 
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He came back later on and what he's saying here, I'm just 

a little upset today. I first should have started the court 

by telling you this is not a personal matter against Mr. 

Guest. I believe Mr. Guest to be a good person. I know he's 

a good person. I know he's a good family man. That's why I'm 

a little upset about this. Mr. Guest after this just come 

recently to my knowledge has done work for my family after 

this. That's why-I haven't asked my family to be here today. 

I didn't want no conflict between them and that's why I 

wanted to come out and tell the Court it's not a personal 

matter. It's just a legally matter. My back is against the 

wall now with all this stuff. I just - I have nowhere to 

go. 

So, I guess my next - I just wanted to get that out 

first. I should have brought it out first. 

THE COURT: All right. 

MR. OICAPUA: What, what Mr. MacKelcan is saying 15-36 

this case should be dismissed because of South Carolina Code 

of Laws 15-36-100 it's not applicable in this case. That 

statute came into effect July 1st
, 2005. This Court here -

these proceedings here was in January 2005 this case was 

overturned. Judge Baxley over - I was found guilty in January 

2005. He came back and threw it out the next day. What may 

better help this Court, I think, Your Honor, if I give you 

this here. I prepared a timeline of events for the Court and 
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1 for Mr. MacKelcan, Mr. Overstreet, and may it please the Court 

2 so you can better understand what's going on here. 

3 THE COURT: All right, let's hand it up. 

4 MR. DICAPUA: I think I gave somebody one page too many. 

5 Anybody have two page ones? 

6 THE COURT: Yeah, you gave me two page ones. All 

7 right. 

8 MR. DICAPUA: I probably should have started out here 

9 first, Your Honor. I understand everything the Defendant's 

10 attorneys are saying and as far as jurisdiction goes, January 

11 13 th I was sentenced to 30 months and here's the sentencing 

12 sheet on that and this is clearly - can I put something into 

13 evidence, Your Honor? Is that possible? 

14 THE COURT: Well, I don't know what it is. You've got 

15 to 

16 MR. DICAPUA: Well, this is sentencing sheets showing 

17 that this case is immune to statute of 15-36-100. This case 

18 preceded the enactment. 

19 THE COURT: No, I understand your argument. 

20 MR. DICAPUA: Okay. 

21 THE COURT: Your argument is is that because the cause 

22 of action arose prior to the enactment of that statute you're 

23 not required to have an affidavit. 

24 MR. DICAPUA: Correct, Your Honor. 

". 25 THE COURT: I don't know that that's the case. My 
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1 understanding is is it doesn't go when the cause of action 

2 arose. It goes on when you file the malpractice action, that 

3 as of the date of the enactment of that statute if you filed a 

4 malpractice action after that date you have to have your 

5 affidavit. 

6 MR. DICAPUA: Your Honor ---

7 THE COURT: Even if it, the cause of action may have 

8 arose prior to it, the statute, my understanding is the 

9 statute required an affidavit for all malpractice actions 

10 filed after the enactment of the statute regardless of when 

11 the cause of action arose. 

12 MR. DICAPUA: I respectfully disagree, Your Honor. I 

13 just, I mean I wasn't able to bring this. If I would have 

14 brought this this straight up would have been a bar without, 

15 with that right to bring this case. I just went through this 

16 on law ---

17 THE COURT: But still when you brought it you could 

18 have filed an affidavit in support of your action at that 

19 time. 

20 MR. DICAPUA: I had no ---

21 THE COURT: He's, he's saying there's - you - that you 

22 - your case fails on two grounds, number one you didn't bring 

23 it within the three years of when the cause of action arose 

24 and then he's saying even if he's wrong on that that your 

25 cause of action is not supported by an affidavit from an 
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expert that attests that it was a legal malpractice. 

MR. DICAPUA: Your Honor, 15-36 is not applicable to me. 

I don't need an expert witness at this time. 

THE COURT: Okay. 

MR. DICAPUA: When I filed - this, this case goes back 

to 2005, Your Honor. I have court documents. 

THE COURT: I understand you. 

MR. DICAPUA: Okay. 

THE COURT: But you're not listening to me. 

MR. DICAPUA: I am. 

THE COURT: His argument is it doesn't go by when 

the cause of action arose. It goes by when you file the 

lawsuit. 

MR. DICAPUA: 

in 2011. 

THE COURT: 

MR. DICAPUA: 

Well, I was only able to file this lawsuit 

Okay. 

That's when we came through the - I had, I 

had cause - I had action to do that. Otherwise it would have 

not been applicable law for me - it would have been dismissed 

and barred with prejudice for doing that. I had no cause of 

action. I had, I had no right. I had - didn't know that I 

had ineffective assistance of counsel till then. 

THE COURT: All right, so, when did your cause of 

action arise? 

MR. DICAPUA: When you ruled that there was ineffective 
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assistance of counsel. 

THE COURT: All right, so, if your cause of action 

arose when I made that ruling which was on February 2nd
, 2011, 

that arose, that means it arose after the enactment of the 

statute that requires you to have an affidavit in support of 

your case. 

MR. DICAPUA: I just don't see it that way, Your 

Honor. 

THE COURT: So, when do you say ---

MR. DICAPUA: This case, this case extended from 2005 on 

up with different rulings with different courts. 

THE COURT: Well, let me ask you this, did your cause 

of action arise in 2005 or in 2011? 

MR. DICAPUA: It arose in 2005. 

THE COURT: Okay, then why is it not barred by the 

statute of limitations that says you have to file it within 

three years? 

MR. DICAPUA: Because I have to be able to plead 

innocence before I can file this, Your Honor. 

THE COURT: Okay. 

MR. DICAPUA: There's a statute also there. I 

believe it's Theo [spelled phonetically] versus somebody 

23 which I can get out for you. Until I can plead innocence I 

24 cannot file a legal malpractice claim, my understanding of 

25 the law. 
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1 THE COURT: All right. 

2 MR. DICAPUA: And I'm not trying to be the lawyer, not 

3 trying to be, you understand, I'm just, I mean from what I've 

4 researched that's, that's what it says. 

5 THE COURT: All right, sir, anything else? 

6 MR. DICAPUA: Yes, sir, anything after, anything 

7 after this, his answer, his general denial, his general 

8 denial is personally I have a problem with his, with his 

9 general denial, Your Honor. He just says I failed to state a 

10 cause of action. 

11 THE COURT: All right. 

, 12 MR. DICAPUA: He didn't put me on notice to say what it 
\. 

13 was, what's, what was the cause of action and I object to him 

14 now coming forward and making a claim. 

15 THE COURT: All right, sir. 

16 All right, thank you. 

17 MR. DICAPUA: Might I have, might I have one more 

18 minute, Your Honor? 

19 THE COURT: All right, sir. 

20 MR. DICAPUA: This is just - I just want to bring back 

21 to the Court one more time and I'll leave this alone, the 

22 general rule is that the civil action must be commenced within 

23 the stated period after the cause of action has occurred, 

24 South Carolina Code 15-3-20. The cause of action is said to 

25 have occurred at the moment when the Plaintiff has the legal 
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1 right to institute and maintain the action. I cannot 

2 institute this action unless I can plead innocence and I 

3 cannot plead innocence until my conviction was vacated, and 

4 anything else that he files after this answer I have an 

5 objection to. He came back with an amended answer, an amended 

6 motion to dismiss which was not properly before the court. He 

7 had 30 days and I don't see anything where the Court gave him 

8 leave to come back and answer all that stuff. He dropped the 

9 general denial and then came back with assertive claims after 

10 the 30 days and I'd like to also - I should have brought this 

11 out at the beginning, I just really don't know how to say 

12 this, he, he's just - the facts arise from the law, Your 

13 Honor, and he just clearly violated all the Rules of Civil 

14 Procedure filing all this stuff here and I just, I'm just kind 

15 of upset that this Court would even consider this kind of a 

16 

17 

motion. 

THE COURT: All right, sir. All right, thank 

18 you. 

19 

20 

MR. DICAPUA: 

THE COURT: 

Okay. 

All right, I'm going to grant your motion. 

21 I think it is a case - cause of action if it arose in 2005 he 

22 had three years to file it. He didn't file it. So, it's 

23 prohibited by the statute of limitations or if you follow Mr. 

24 

25 

DiCapua's rationale that the cause of action didn't arise 

until 2011 when I granted his post conviction relief then 
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1 you've got the statute that requires an affidavit to be filed 

2 with the action. So, you're kind of in a catch-22. If you're 

3 going by the 2011 date you've got to have your affidavit. If 

4 you're going by the 2005 date you don't, you didn't bring it 

5 in time. So, I'm going to grant the motion to dismiss. All 

6 right. Thank you. 

7 MR. DICAPUA: This motion to dismiss WaS with prejudice? 

8 I have a, I have a right to appeal this; don't I? 

9 THE COURT: Well, you can appeal it, yes, sir, if you 

10 want to. 

11 MR. DICAPUA: Okay, okay. 

12 THE COURT: All right. 

13 MR. DICAPUA: May I get the information from the court 

14 reporter, please? So, I mean, do I - so I can get a 

15 transcript? 

16 THE COURT: You'll need to write her ---

17 MR. DICAPUA: Okay. 

18 --- to get a transcript. You'll have to THE COURT: 

19 pay whatever the, whatever the deposit is. I don't know all 

20 that, but you contact her and she'll give you all that 

21 information; okay? 

22 MR. DICAPUA: All right, thank you, Your Honor. 

23 THE COURT: All right, thank you. 

24 MR. DICAPUA: Thank you again. 

25 THE COURT: All right, thank you. 
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