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STATEMENT OF ISSUE ON APPEAL

RV

- Whether the trial 'cc.)'urtx etred in _al]owihg the deféilse' expert »;to testif}g' about the details of = - |

petitioner’s convictions because such testimony ‘was inadmissible hearsay? A

[
. - T
et 5 g g
4t
P
i
- s - |
i
i B N
S : B
. '
l .
o
¢ ¥
e
{
. (
. f .
S
. .
\
: ' s
N .
.
.
' '
.
I
p
. . ¢
H ' T
e
s 3 .
2 \ .
'
. . s
” W N 1 3
¢
. 5
iy
.
. *
* .
. '
"
o5 .
' :
4
\ K ,
‘ 1 .
\ o+
! ~
P P



STATEMENT OF THE CASE

The Attomey General sought appellant s commitment as a sexually violent predator and :
~ on June 18 2018 appellant was tr1ed before the Honorable Dan1el D Hall and a Jury R 13

James G Bogle Jr. represented the Attorney General and Geoffry Dunn represented appellant

\

R. 13 "The j Jury found appellant was a sexually Vlolent predator and appellant was 1ndeﬁn1tely

commltted.‘ R 173. This appe’al_,‘follows. L

T~



'STANDARD OF REVIEW

\.

. N : ‘ L ) ) . . ‘ . ) ‘.-.
“The admission or exclusion of evidence is a matter addressed to. the sound discretion of-

the trial court and its ruling will not be distufbed 1n .t(l;l‘e aBsence‘of étmahifest abuse of :‘d'is'cretioli BRSO

a'ccompanied by probable prejudice.” State V. Do'uglas,"' 3,69.S.C. 424 A'429 632 S.E.2d 845 847—‘- '

- 48 (2006). “An abuse of d1scret1on occurs when the conclus1ons of the trial court e1ther lack -

;' ‘ev1dent1ary support or are controlled by an error of law » Id -at 429—30 632 S. E 2d at 848

'
o
e

T

v

\

RV .
1
C e
o ,
1
i



T

ARGUMENT

L

The tr1al court erred in allowmg the defense expert to: testlfv about the detalls of

petit1oner S conv1ct10ns'because suchutest1monv was 1nadm1ss1ble hearsav. .:,
Appellant moved in llmme prior fo opemng statements to’proh1b1t the Attomey‘General s’v‘ :
* expert witness from testlfymg about the‘ cohtents of documents she rev1ewed because such oo
‘- documents were hearsay R 51. Appellant ﬁarglded thatmthe pollce reports wltness statements‘ |
and readmg between the. l1nes on what happened at the pleav heanngs all constltuted' ‘
1nadm1s51ble hearsay R 5 1' Defense counsel asked theltrlal Judge to" exclude thls hearsay when p

the Attomey General’s expert took the stand R 51

The Attomey General argued that thls hearsay was adm1s51ble under Rule 703 SCRE .

k]

because the expert rev1ewed it and relled on it to reach her op1n1on R 51 52 The Attomey S

General e1ted--three cases that 1t'bel1eved made 1t pretty clear that the hearsay was allowed R.

| 51 52 The Attomey General c1ted (1) In the Meatter of Harvev 355 S C 53, 584 S.E. 2d 893 o

‘ (2003) (2) In the Matter -of Corlev 365 S C 252, 616 S E. 2d 441 (Ct App 2005) and In the the o

E Matter of Ettel, 377 S C. 558, 660 S E. 2d 285 (Ct App 2008) Judge Hall demed appellant s

- motion. R 52- 53 o o (g . Y:' ,_f-‘; |
Dr Donna Schwartz Maddox (“Maddox”) was the Attomey General’s only w1tness R. "

69 She only met with appellant for one- and a-half hours R 75 She d1agn0sed appellant w1th

’ “Antlsoual Personallty D1sorder R. 101 She also dlagnosed appellant with “Unspec1ﬁc

Paraphlllc Dlsorder. R. 102 She d1d not- d1agnose appellant w1th more spec1ﬁc paraph111as e

because appellant den1ed comm1tt1ng the underlylng offenses related to these paraph111as and had

pled no contest R’ ;102-103. Desplte not dlagnosmg appellant w1th any other spec1ﬁc =



paraph1l1as Dr. Maddox then told the Jury that appellant had pedophllla exh1b1t10n1sm
voyeur1sm and frotteurlstlc dlsorder R 102 103 - | |

On cr_Oss-examination, Dr. Maddox -was forced 'to_;‘_-admit" that th’e\actuarialu table used to_»'

predict reoffense rates .among sex offenders only showed a 27% chance that appellant would

commit another sekual offense in the next fii)e year/'s'.' R. 12.O-A121. Dr. 'Maddox ‘initially"testiﬁed o

that appellant did not complete sex offender treatment in the prlson but was confronted with

records showmg he: d1d complete treatment R 121 122 She also was forced to agree that'
‘ ' i

charges for-indecent exposure in prison 'Were not uncommon' 'R 125-127

Appellant testiﬁed in l’llS own defense and explamed that he only pled gullty to the

'offenses descrlbed by Dr Maddox SO he could get out of _]all R 138- 142 He had a plan to hve’ R

with a friend if released R 144-145. - He was subject to GPS mon1tor1ng and sex offender' '

reg1strat10n R 143 145 He planned to seek mental health treatment in Wlnnsboro R. 143

When Dr. Maddox began testlfylng about the detalls of appellant s conv1ct10ns based |

F

solely on. hearsay, appellant renewed his objection Wl'llCh was overruled R 81 The trial court 3
\ : :

erred in allowing thls~test1mony.»‘ Wh1lerRule-' 703, SCRE allows some hearsay to be admltted

through an expert, it does not ’suspend alloperation of the hearsay rules and the trial judge must S

evaluate the proposed evidence for reliability. " Watson v. Ford Motorbco. 389 S.C. 434, 449,

699 S.E.2d 169 177- (2010) (“The tr1al court must examme the substance of the test1mony to( )

determine it if is rellable regardless of whether the expert ev1dence is sc1ent1ﬁc techmcal or

t ~

other spec1al1'zed knowledge. ). .~~All expert testimony must pass the reliablllty test wh‘en the trial -

' court conducts its initial gatekeeping function. Watson at 449, 699 S.E:2d at 177.
The Attorney General relied on the Ettel line of cases to argue that hearsay is always «
admissible if the expert states that she relies on them in making their conclusions. See Ettel at - ,

i{.



562 660 S.E.2d at 287 :(.‘.‘These offenses can incliade 'both éonvictions'an‘d offenses'not resulting © .

in convictions as long as they are relevant to the determ1nat1on of whether a person is a sexually o

_Vrolent predator ). See also In the Matter of Chandler 382 S.C. 250 676 S.E. 2d 676 (2009)
y Whlte V. State 375, S.C. 1, 649 S: E 2d 172 (Ct: App 2007) Watson was decrded in 2010 after :
the principal cases drscussrng thls type of ev1dence 1n the SVP context were decrded Watson ’
| emphas1zes the tr1al court’s gatekeepmg role and the rel1ab111ty requrrement |

Rule 703 cannot be a hmltless exceptlon ‘to the hearsay rule that c1rcumvents the.‘
r'eliabrhty requrren\lent in 'SVP cases; In , M, testrmony ahout ‘a known physwal .

phenomenon—electromagnetlc 1nterference——was held unrelrable from an- electr1cal englneer as

' ',lt related to cruise control systems Watson at 449 53 389 S. E 2d at- 177 79. The eng1neer had

_ ho experience w1th’ cruise control systems.n Id. The Supreme Court reversed, holding that the
- trial court should have exercised its éatekeeping role to prevent_ admis_sion of this evidence. Id.

[

Just like.in Watson, the expertf'her.e’:s.‘,c'or'nplete lack of independent investigation or yerlﬁCation S

makes the hearsay evidence unreliable and inadmissil)le. This Court should reverse.

SN



CONCLUSION

For the foregoing reasons, this Court should reverse appellant’s commitment and remand

this matter for a new trial.

David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT

This 26th day of February, 2019.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Johnny James Cook states:

¥ He is an Appellate Defender for the South Carolina Office of Appellate Defense
and was appointed to represent appellant.

2. He has reviewed the record of appellant’s trial before the Honorable Daniel D.
Hall, which was held on June 18-19, 2018, and, in his opinion, the appeal is without legal
merit sufficient to warrant a new trial.

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, He asks the Court to relieve him as counsel for Johnny James Cook.

b
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David Alexander
Appellate Defender

ATTORNEY FOR APPELLANT
This 26th day of February, 2019.
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

Appellant proposes the following be included in the Record on Appeal:

(1) Preliminary Hearing (August 29, 2017)
(2) Trial Transcript (June 18-19, 2018)

I certify that this designation contains no matter which is irreleva

F
ebruary 26, 2019 / -
L. ¥
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Appellate Defender /
South Carolina Commission on Indigent

Defense

Division of Appellate Defense
PO Box 11589
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CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

February 26, 2019.

David Alexander
Appellate Defender

South Carolina Commission on Indigent
Defense

Division of Appellate Defense

PO Box 11589

Columbia, SC 29211-1589

(803) 734-1330

ATTORNEY FOR APPELLANT

RECEIVED

FEB 26 2019
SC Court of Appeals
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APPELLANT

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon Deborah R.J. Shupe,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Johnny James Cook, at 4546 Broad River Road, Columbia, SC 29210, this 26th day of
February, 2019.

David Alexander
Appellate Defend
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 26th day of February, 2019.

(\MMIM Poeren s,

Notary Public fr South Carolina
My Commission Expires: May 2. 2027.




