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II. -

STATEMENT OF THE ISSUES ON. APPEAL

WAS APPELLANT AFFORDED ALL CONSTITUTIONALLY
REQUIRED DUE PROCESS? '

IS RESPONDENT’S FINAL AGENCY DECISION SUPPORTED BY
'SUBSTANTIAL EVIDENCE?



" STATEMENT OF CASE

This m'atter comes before this Honorable Court pursuant to the appeal of Shango ~

e

Damballah (“appellant”), an 1nmate 1ncarcerated with the South Carohna Department of
Correctlons (“SCDC”) Appellant was conv1cted of Assault and/or Battery of an SCDC |
Employee or other Government Employee Contract Employee Volunteer or Member of
’ | the Publlc with Means and/or Intent to Kill or Injure offense 801 underSCDC Pol1cy

.' OP 22. l4 Inmate Drsc1pl1nary System followmg a dlscrphnary hearmg (R p- 15)
Appellant lost 500 days of good time due to the d1s01pl1nary conv1ct1on (R p 15)

Appellant filed a Step One Gnevance onlJ une 14, 2011 challenglng h1s

- conv1ct1on ThlS gnevance was 1nvest1gated and demed (R p- 25). Appellant ﬁled a

Step Two Grrevance on July 15 201 1 The respon51ble ofﬁc1al upheld the convrctron but C

| 'freduced the amount of d1sc1plmary detentlon 1mposed (R p 27) Appellant recelved the L

ﬁnal agency determ1nat10n on November 22, 201 1 (R p- 27)

Aﬂer the partles ﬁled br1efs the ALC afﬁrmed SCDC ] ﬁnal dec151on finding the’
o drsc1p11nary hearmg comported w1th due process. The ALC rejs ected appellant s argument
. -that he was den1ed the r1ght to call witnesses arfd that the pumshment was arb1trary and
capr101ous. ‘The ALC ,also ruled-‘appellant ] dlscrphnary convrctlon \;vas supported by
suffrcwnt ev1dence and that he was afforded the due process requrred ina pnson) ..
- d1sc1pl1nary proceedmg (R p. 1- 4) . |

Appellant now seeks review of the ALC s d601s1on For the reasons that follow

SCDC respectfully requests that the ALC s dec1s1on be affirmed.



STANDARD OF REVIEW

S.C. Code Ann. § 1-23-610(B) provides the applicable standard of review:
The review of the administrative law judge’s order must be confined
to the record. The reviewing tribunal may affirm the decision or
remand the case for further proceedings; or it may reverse or modify
the decision if the substantive rights of the petitioner have been
prejudiced because of the finding, conclusion, or decision is:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;

(d) -affected by‘ other error of law;

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or

(f) . arbitrary or capricious or characterized by abuse of discretion
* or clearly unwarranted exercise of discretion.

'See—also SC Code‘An;;. § 1-23-380(5); Lake v. Reeder Constr. C‘()., 330 S.C. 242,~498. |
 S.E.2d 650, 653'(‘C‘t. App. 1998). |

- In .an aplp'e'a‘ll of the final -d'ecision of an administrative agency, the standard of -
éppelléte re\;iéw is v'vhether.the ALC’s ﬁndingg are suppqrted By substantial evidence.
See S.C. Code Ann. § 1-33-610(B). A reviewing Court shall not substitute its judg-ment»
for that of the ALC as to ﬁﬁdings of fact, but it'may reverse or modify decisions which B
are contrélled by error of law or are clevarly erroneous in view of the substantial evidence
on the.récord as a whole. lcl - In determining whether the ALC’s decision was éupported .
by substant;al evidencé, tﬁe Court need only find, considering the record as a wﬁole, :

evidence from which reasonable minds could reach the same conclusion that.the ALC



e

rea'ched. DuRantv. S.C. Dep’t of Health & Environmental Control, 361 S.C. 416, 420,

604 S.E;Zd 704, 706 (Ct..‘ App. 2604). - The mere poss_ibi‘lity of drawing,twolinccnsistent
/\ conclusions from the evtdence does not prevent a.ﬁnding from being ;upported by
substantial evidence. Id.
| .,ARGU'MENT AND CITATION OF AUTHORITS(

g APPELLANT WAS AFFORDED ALL CON STITUTIONALLY
REQUIRED DUE PROCESS.

fPriéon disciplinary cases are not crirninal trials in federal or state cour‘tsﬂ.' Instead,
| th‘ey.‘are administratiVe hearings in an institutienal setting. Therefcre, Due Proces§ in 3
A .Lpﬁyéon'disciplinary'hearing's is sabstantrally less than would ber'e_quired 1na 'crimin'al tria‘l'
. before a-court. I“)ue&,l.’r(')cesis reqtiires the f\c‘Howing invi)fEiSOA’disciplinary casés}:

A . a) ‘notice of charges : :
' ' b) disclosure of evidence against defendant (may be 11m1ted)
- ¢) opportunity to be heard; .

- .d) norightto confront and cross-examine adverse w1tnesses

« e) neutral and detached hearing body; .
f) aid of counsel substitute or other substitute aid where 1nmate is illiterate

or complex case (not attorney) '

g) Wwritten statement by the fact- ﬁnder as to the evidence relied upon

Wolff v. McDonnell, 418 U.S. 539, 566 (1974). \

. ( ;['“hei requirernents entlmerated‘ in W_;l_ff\?t/-ére cdmplied with in thié :Case,' Thé .

' Disciplrnary Report and Hearing Record demo_nstrate that Appellant had nctice of the
charge. (R.p. 24). The record alsdireveals there was proper disclosure.cf evidence due to
the fact that the‘Di’sciplinary Offense Repdrt .Was read at the drscrptinary hearing. (R.p. 8- .

9). Furthermore, Appellant was afforded an opportunity to be heard at the J une 6, 2011

'hearing. (R.p.8-15). There was a neutral and detached hearing body at the hearing, an .
A N \ ,



-SCDC disciplinary hearing officer. (R.p. 8). Appellant was provided yvith a counsel
substitute, and there was disclosure of the written statement of the hearing officer’s
findings. ®p3, 24). |
There was ample evidence to support appellant’s.disciplinary conviction. Officer
Lance reported that on the day in questlon, hé was unable to get appellant to comply with
his verbal directives. Ofﬁcer Lance called for assistance, and Lieutenant Holsinger
arrivetl to assist him. When Lieutenant Holsinger was unable to control appellant, Ofﬁeer
- Lance attempted to pull his chemical rnunitions to administer.. Before he could,appellant
punched Ofﬁcer Lance in his lower lip w’ith a closed fist. Officer Lance then struck
:appellant w1th a closed hand stnke in his temple Appellant responded by punching. |
. Ofﬁcer Lance in hrs nght eye At that t1me L1eutenant Holsinger was able to gam
' control of appellant (R.p. 10). Photographs of the multlple injuries suffered by Ofﬁcer
Lance were also made part of the record.” “(R.p. 10)
Appellant hasfclaim'e‘d there was insufﬁcient eyidence to snpport the eharge of -
Assault and/or Battery of an SCDC Employee due to the type of i 1nJur1es Officer Lance .
‘ _'recewed However, the offense does not requlre Officer Lance suffer a certain type of
Ainjury,_a‘s Appellant erroneously argues. If the victim of the assault receives any boclily '
, injiury, that element of the cha_rge is met. ; Appellant further argues that he was not giv_en‘ )
the opportumty to call a witness; however, the d1sc1p11nary hearmg ofﬁcer provided that
he never recelved a request from appellant. (R. p. 12, llnes 7-16).- The ALC subsequently |

ruled that appellant s conv1ct1on was sufficiently supported by the ev1dence Moreover



a upon Ofﬁcer Lance S, report and testlmony, as well as the photographs of the injuries.

there was nothing in the record to suggest the agency’s decision was arbitrary, capricious,

or the result of personal bias or prejudice

IL . RESPONDENT’S FINAL AGENCY. DECISION IS SUPPORTED BY
‘SUBSTANTIAL EVIDENCE ;

A reviewing court will not disturb the ﬁndings of an administrative agency if

those ﬁndrngs are supported by substantlal ev1dence on record as a whole Pearson V. J PS

Converter & Indus. Corp 327 S.C. 393 489 S.E.2d 219 (Ct App. 1997) ' “Substantral

ev1dence is ev1dence whlch cons1der1ng the record asa whole would allow a reasonable

.. mind to reach conclus1on that the admlnlstratrve agency reached to Justlfy 1ts act1on Lark

V. B1 Lo Inc 276 S. C 130 276 S E 2d 304 (1981) The poss1b111ty of drawmg two

1ncons1stent conclus1ons from the ev1dence does not prevent an adm1n1strat1ve agency S”

ﬁndlng from belng supported by substantral ev1dence Grant v. S, C Coastal Counc1l 31 9

‘S.C. 348, 461 S.E.2d'388 (1995). -Admrnlstratlve agencles are afforded Wl,d,?. latrtude in .-

rnaking decislons as shown in the'deferential s:tandard of appellate review ' Heater of

‘Seabrook Inc V. Pubhc Serv Comm n, 332 S. C 20 503 S E 2d 739 (1998)

All credlble ev1dence presented at appellant S hearrng 1nd1cates appellant was

. guilty of this d1s01pl1nary offen’Se. The record conclus1vely establ1shes that the

- substantlal evrdence on the whole record” supports respondent ] ﬁnal agency dec1sron

\ .

(R p. 27) The dlscrphnary hearlng ofﬁcer stated he found appellant was gullty based

y -

®p13),

Appellant has not carried his burden of proving that the decision of the



Department is clearly erroneous, or arbitrary or capricious, or an abuse of discretion. See

Porter v. S.C. Public Serv. Comm’n, 333 S.C. 12, 507 S.E.2d 328 (1998). Consequently,

: S.CDC’s decision should be upheld. ( \
CONCLUSION
"WHEREFORE, for all the reasons stated above, this Court should affirm the
Department of Corrections’ decision in this case.

Respectfully submitted,

SOUTH CAROLINA DEPARTMENT OF

CORRECTIONS .

Attorney for Respondent

“Shanika K. Jo
Staff Attorney .
S.C. Dept. of Corrections
P.O. Box 21787
~ Columbia, SC 29221
(803) 896-8508
Columbia, SC : &
January 25, 2013
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