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Doctor Randall Suarez - Direct examination 
by solicitor Dixon 609 

1 BY SOLICITOR DIXON: 

2 

3 

Q 

A 

Doctor suarez, 'where do you work? 

Lexington orthopedic, Lexington Medicals, Medical 

4 Center. 

5 Q' what do you' do there? 

6 A -orthopedic surgeon. 

7 QEducational'background~ 

8 ',A Four years ,of presbyterian college for my Bachelor's 

9 Degree, and four years of college of Medicine for'an M.D. 

10 Deg ree, 'and then' fi ve years of res i dency at U. S . C. tschoo 1 

11 of Medicine at Richland Memorial. 

12 MS. FULLWOOD: Your Honor, we, stipulate to Doctor 

13 suarez's expertise in-the field -of orthopedics. 

14 

.15 

16 

THE COURT: Mr.' D~ncan. 

MR. DUNCAN: Yes, sir . 

THE COURT: ,Accept that stipulation? 

17-' SOLICIT0R DIXON: Yes, s'i r. 

18 THE COURT: A s'tipulation',' an agreement 'on the record 

19 that he is an expert in the field of orthopedic surgery? 

20 SOLICITOR DIXON: Yes; sir. 

21 THE COURT: You may proceed. 

22 Q , Di d you have occasi on to treat a pati ent by 'the name 

23 of walter Gadson"Doctor Suarez? 

24 

25 

A 

Q 

Yes, ma'am, I did. 

Tell me were you -- how did you get involved in the 
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Doctor Randall Suarez '- Direct examination 
by solicitor Dixon 610 

case? 

A I was on orthopedic coverage for the emergency room 

when I was called early in the morning of 11/20 to see him 

in the emergency room. 

Q Did you respond in the emerg~ncy room? 

A Yes, ma'am. 

Q Can you tell me wbat you foun~ when you got there? 

A A yoUng 'gentleman wh~ had b~~n in an altercation., He 

had ,an open femur fracture~.f~mur being ~he,thi~h bone, 

open meaning ,.what happened, the' bone hadcqme through the 
" " ' 

muscle and the skinand'exited, what. used to'be called a 

compound fract'ure, . but' it was i n ht~ thigh bone ~ 

Q., wh~t is the 'course of treatr:nent for that type of 

injury? 

A Two things. one, because it was open I had to take 

him to the operating. room. to wash and clean the tissues, 

and the'n I ',put a metal'rod down,i nsi de the thi gh .bone to 

stabilize 'it. So', we did·that that morning, that at the 

same '. ti me ;' 

Q Taki ng hi m to the 'operati ng room and cl eani ng it and 

then inserting a metal rod in his·leg---

A That's correct. 

Q ---did that require ~nesthesia? 

A Yes, ma'am. 

.Q Required some surgery about, obviously? 
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Doctor Randall Suarez - Direct examination 
by solicitor Dixon 611 

Absolutely. 

How long is that surgery approximately? 

'Takes about an hour and a half. 

What kind of recovery are we talking about? 

If you know, how long was Mr. Gadson in the hospital? 

He was in the hospital for three days. 

okay.' Afterwards is he going to have would he 

8 have any type of continuing injury.or pain in that'area? 

9 MS. FULLWOOD: Objection, Your Honor. Irrelevant. 

10 SOLICITOR DIXON: That's fine. 

11 THE COURT: okay. 

12 SOLICITOR ,DIXON: I withdraw '1;he question. 

13 THE C,OURl': Based on that, you, you wi thdraw the 

14 'questi on? 

15 SOLICITOR DIXON: Yes, sir. 

16 Q Doctor Suarez, this type of'injury, is it serious? 

17 A yes, potenti all y 1 i fe-threateni ng. 

18 Q 'with an open' fracture, are ydu talking about blood' 

" 19 loss?' 

20 A signifi'cant amount,of blood loss, contamination' of 

21 the,deep tissues which lead to a high rate of infection, 

22 which is why there was an-emergent operation. 

23 Q "r believe 'yoti already said this, Doctor suarez, but 

24 this injury, is it serious ~nough that it could 

::25 potentfally cost someone thei r life? 

503 
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Doctor Randall Suarez - Direct examination 
by solicitor Dixon 612 

Yes,it is, is. 

SOLICITOR DIXON:, No further questlons, Your Honor. 

THE COURT:, Ms. Fullwood, any questions? 

MS,.FULLWOOD:.· No questions. 

. 5 . THE COURT: Mr. Duncan . 

. 6 MR .. DUNCAN: No ques,ti ons.· 

7 THE.COURT: Thank you for being here. Appreciate 

8 your time. HaVe a great:day,;~.·· 

9 All ri ght, si.r. You have two more wi tnesses you need 

10 to wai t for?· 

11 

1.2 

SOLICITOR DIXON: Yes I. ·.si r. 

. THE., COURT: , okay. Lad, es~ and gentl emen ,the State 

.13 tells me they have tWo more witnesses" and we were 

14 speaking at the bench here,' that's what we'·re talking 

.15 about is just scheduling. I've ~ot two additional 

. 16 witne~ses.:obviously I'm not going to' h61d them to. that. 

17 . They may have another. one, but two is what they anti ci pate 

18 right riow. They are alsn.doctors who will be here in 

19 short order. We anti ci pate they wi-ll be here, at 'three 

20 

21 

22 

23 

24 

25 

0' clock,.' and. when they get here we will begi n thetri al of 

the case. 
I 
so, we are going to be in a short recess until such. 

ti me as the' fi rst of those two wi tnes ses s'hows up, and 

then we will commence rather quickly. 

Thank you very much .. please don't discuss the case. 
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stephen Fann - Direct examination 
.by solicitor Dixon 

(WHEREUPON, the 'follmying .. takes place,outside the 

presence of the-jury.) 

613 

THE COURT: All right. Ladies and gentlemen, we'll 

be in recess until the first of two get here. V'all just 

let me know.when you neeq, me and we'll r.esume then.' 

SOLICITOR MYERS:. Thank you, Your Honor. 

THE COURT: Thank you .. 

(WHEREUPON, a short recess was- taken at this time.) 

THE COURT: Ready to proceed? 

SOLICITOR DIXON: Yes, sir. 

THE COURT: Bring the jury .in .please. 

. (WHEREUPON, the following takes place within the 

presence of the jury.) 

THE COURT: call your witness. 

SOLICITOR DIXON: Thank you,- Your Honor. 
',' 

The Stateca lls DoCtor' stephen Fann., 

STEPHEN FANN, , having been flrst 

duly sworn, testified as follows: 

19, 'DIRECT EXAMINATION 

20 .. BY SOLICITOR DIXON: 

21 

22 

Q 

A 

Doctor Fann, where are you employed? 

Palmetto ~ealth, Richland Memorial Service through 

23 the university of south carolina Department of surgery. 

24 

25 

Q 

A 

What do you do there? 

I am a surgical attending with responsibilities in 

505 
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stephen Fann -' Direct examination 
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critical care, trauma" a.nd general surgery. 

Q Tell me about your educational background. 

A I graduated from high school in 1990, attended 
,. 
Methodist C011ege---

614 

MS. FULLWOOD: Your Honor, we would stipulate to 

Dqctor F~nh's qualifications and expertise in the fields 

of surgery and trauma treatment. 

THE COURT: You.acc~pt the stipulation?, 

SOLICITOR DIXON: Yes~ sir, Your Honor. 

THE COURT:' All right~ 

A undergraduate educatton was complet,ed---

' .. Q' :. That's o.kay .. The defense· has stipulated to. yo.ur 

. expertise in surgery and trauma. 

A Okay; 

THE COURT:' 'He'saccepted as an expert. 
• : '0;' 

Q Let's.talk abeut this case. 

Did yeu. have an epportunityte treat a patient named 

"J .? A. J. W" son. " 

A Yes., I di d . 

Q Tel'l meabo.ut how yo.u go.ti.nvolved in Mr~ Wilso.n's 

. treatment. 

A I was·the attending of recerd en the night he was 

breught in as a trauma alert, 9-1-1, and respended to. the 

trauma call. 

Q when yeu respended -to. the trauma call, can you tell 



stephen Fann - Direct examination 
by solicitor Dixon 

1 me,what did you find?' 

2 A The patient was brought in by E.M.S. He received 

615 

3 multiple injuries and we began a'A.T.l. life support for 

4 hi m, whi ch is an a 11 vari ety. We fo 11 ow 1 i.fe support for 

5 multi~le injuries. 

6 

7 

Q 

A 

Give us an account of where he was injured. 

By my review there was an injury to the right 

8 maxillary area, injuries to the extremities on 'both sides, 

9 injury td the'right shou'der~ the right flank area, the 

10 left axilla, and I think the right wrist ~nd another 

11 injury at the 'righ~ thumb. 

12 Q okay. ", Doctor, when' a pati ent comes in wi th thi s ki nd 

13 of trauma, fs it 'normal practice for the hospital or 

14 treating physicians to'order a'drug screening?'" 

15 A ,We order drug screening routinely'on our'trauma 

16 al ert. 

17 Q Have you had an opportunity'to review'the drug 

18 screening you ordered the night A.J. wilson came into the 

19 hosp; ta 1 ? 

20 

21 

22 

A 

Q 

A 

Yes, I have~ 

Did A.J. wilsori test positive for any drugs? 

No, ma'am, he'did not test positive for the screening 

23 we performed for any drugs. 

24 

25 

Q 

A 

tan you tell us what' drugs you screened for? 

We screened for benz6diazepines, cannabinoids, 

507 
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stephen Fann ~ Direct ,examination 
by solicitor Dixon 

cocaine metabolites, opiates, phencyclidine, methadone, 

and methamphetamines. 

Q And his results for screenings were all' negative? 

A Yes, ma'am. 

Q okay. when you come in and you're an,a 1 yz; ng the 

616 

patient, what is the first thing you did with Mr. wilson? 

A', We have a prioritized' response and the,airway is of 

the highest priority. Given his maxilla facial trauma 

.injuryto the r,ight cheek, we intubated the. patient to 

_secUf~ his airway and provide .safe protection of the 
.' .~ . 

airway as we completed h1's evaluation. 

.Q was Mr . wilson bl eedi ng from these injuries? .. , 
A There was some hemorrhaging, yes. 

Q After you protected ,his airway, what is the next 
'. , " 

thing y?U di.d? 

, A A systems base for bleeding, circulation, and a 

secondary su rvey wi th adj us~ments such as chest x-,rays, 

'ar'terial, blood gases, and other tests are drawn. He had 

blood in the left chest', 'injuries on both sides of the 

body with low b~ood pressure, a rapid'hea~trate, ~nd then 

we proceeded for respiration to exclude his intraabdominal 

; njury. 

Q How do you exclude that exploration? 

A Would have been ,abdomi~al exploration via midline 

incision. 
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Stephen Fann - Direct examination 
by solicitor Dixon 

1 Q 

2 ~. A 

3 Q 

4 A' 

Is this done in the surgical room? 

operating room, yes, ma~am~, 

617 

You do a midline incision and I guess look around? 

A thorough evaluation systemati.cally.from the dome of 

5 the liver, the intestines, ev~rything 'is .ran. The colon 

6 is inspected. The pelvis is inspected. 'The 

7 retroperitoneum is inspected for evidence of hematoma 

8 evidence or injury ai well as the.diaphr~gm. 
\ 

9 'Q were'there any consultations called in for 

10 Mr. wilson? 

11 A We would have obtained or~hopedic.and neurosurgery 

12 call co·nsultations .. The timing, I don,'tknow exactly. 

13 Again, it's a'priority to stop the bleedi~~, 'stabiliie the 

14 patient, and then, as .the, the care evolves, life 

15 thre~tening sit~ations are dealt with:or~treated or 

-16 excl uded ,othe'r consultations WO"lJl d 'have been brought in. 

17 Neurosurgery, I was involved with his heart as well.; 

·18 Q Can you tell me, doctor, abo~t the wounds that caused 

19 Mr. wi 1 son's i nj u ry ,to. hi s spi n'a 1 cord?' 

20 A He had damage tb his thoracic verteb~~l body. :1'11 

21 refer to the neurosurgeon's consultation; I think it was 

22 the ni nth thoraci c vertebral body. ' 

23 

24 

Q 

A 

Can' you tell us, doctor, where th~.t, is? 

well, the cervical vertebrae of seven in number, and 

25 end at the base of the neck here .. The thoracic ones have' 

: ~ 
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by solicitor Dixon 618 

1 ribs. so, the first thoracic vertebra would be located 

2 with the first rib high at the collarbone and counting 
" 

. 3·down there from ni ne woul d be,' woul d be aboutmi d-back. 

,4 Q Is this the injury,th~t resulted in Mr. wilson's 

5 paralysis? 

6 A . To 'the best of.my knowledge, I,believe that's the 

7 injliry that res'ulted ·in paralysis. 

8 Q You tal ked' about w'ounds to hi s face, hi s arms, hi s 

9 back, and,his lower forearm. 

10 Ar~:~h~s~ wou~ds life threa~eni~g? 

11' A ,The, patient did present with· tachycardia and low 

12,' .bloodpressu~e.Sb, the blood loss was enough. He had 

13 

14 

15 

manifeste'd lsigns. ~f shock. The injury to the face could 

,have to~promised the airway. 

fatal injur.ies. 

So, .they were potentially 

" ,,' 

,If'Mr. wilson had not received medical treatment, he 

17 could hav~ died? 

18 A', "Coul d have. 
• 

19 SOLICITOR DIXON: . One second, Your Honor. 

20 (pause.) 

21 SOLICITOR DIXON: Thank'you. Answer any questions 

22 the defense has. 

23 THE COURT: Ms. Full,wood. 

24 MS. F~LLWOOD: Beg the court's indulgence? 

25 THE COURT: Yes, ma'am. 
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Janice RoSS - Direct examination 
by, solicitor Dixon 

MS; FULLWOOD: No questions, Your Honor. 

THE COURT : All ri ght. -r.hank you ve ry" mu.ch. 

619 

1 

2 

3 

4 

5 

6 

7 

8 

App reci ate you r 
" 

9 SOLICITOR DIXON: State calls Doctor Janice ROSS. 

10 DQCTOR,JANICE ROSS, having been first 

11 duly sworn, testified as follows: 

. 12 DIRECT EXAMINATION . 

13 BY SOLICITOR DIXON: 

boctor Ross, where are' you employed? 14' Q 

15 A F6r Newberry pa~hology Associat~s in Newberry,. south 

16 

'17 

18 

carolina. l·' 
" 

Q 1ellme'what you do there;" 

A We ~o hospital pathology and also do forensic~' 

19 auto~sies for approximately. 3D courities;of.the State of 

20 South carolina. 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

IS one of,those counties Lexingto~ county? 

Yes. 

HOW long have you been doing autopsies? 

Myself personally, .. 32 years. " , 

okay. Can you tell us, Doctor ROSS, about'your 
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Janice Ross ~ Dire~t examination 
by solicitor Dixon 

educational backg~ound? 

AYes, I received a Bachelor's Degre~ from the 

ur.tivers'ity of south carolina,' and an M.Di from Upstate 

Medical C~nt~r in Syracuse, New York---

620 

MS. FULLWOOD: Your Honor, we will stipulate to 

DoctorRoS~,' e~pertise in the field of forensic pathology. 
- . ~ 

THE COURT: . Do you ~ccept the sti pul ati on? 

SOLIc:ITOR DIXON:· Yes,· si r . 

. , THE COURT: So cj~al:i fi ed·as --an expert in forenSi c 

patho logy; . 

You ,may proceed~ 

Q Doctor ROSS, were you asked'to do' an autopsY<Jn Isaac 

wil son? 

A Yes. .-, 

Q, Can you tell the jury, before we ~peak ,about. ' 

Mr. wilson, the p~ocess of doing an autopsy, just 

generally, and hOW'ybud6' that? 

A Yes, we received the body. We do ~he autopsy ,in the 

morgue at Newberry County Memorial Hospital.· We look at 

the body externally to look for any injuries, look at the 

clothin~, take photographs, take the clothi~g off and look 

at the~xt~rnal skin of the body, again, looking for 

inj~ries or evidence of natural disease, and then we doa 

systematic review of the internal organs. 

Q okay. Doctor Ross, let's speak about Mr. Wilson if 



~ __________________________________ ~ ____ ~~13 
Janice Ross - Direct examination 

by solicitor Dixon 

1 you donlt mind. 

2 DO you 'have a copy of your report with you? 

A Yes. 

621 

3 

4 Q okay. Let me first direct you to the part 'of your 

5 external exami nati on, page 2 of your report, Doctor Ross ~ , 

6 You 'noted that there were two gunshot wounds, ~s that 

'7 right? 

8 

,9 

A 

Q 

Yes. 

Can you'tell me 'where 'those were located?' 
.' , 

10 A Both of them went into the ~h~stJ one on the right 

11 side'of the chest, and one ·more on the left side of the 

12 chest. 

13 Q . was Mr. Wilson still clothed when you received hi,s 

·14 ',body? . 

15 

16 

A 

Q 

Yes. 

And I see, under' evid~nce of injury, at the bottom 6f 

17 pag~ 2, doctor, ~hat you noted: some things about that 

18 t~shirt. ild like to talk to you about that if you donlt 

19 mi nd. 

20 

,21 

A 

Q 

Yes. 

You noted that there were holes in the,t-shirt. No 

22 soot is obvious from the frQnt of the t-shirt. 

23 Is that right? 

24 A 'Correct. 

25 Q There were tiny holes around the gunshot entrance 
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wounds? 

A Yes. 

Janice Ross - Direct examination 
by solicitor Dixon 

Q Can you tell me; doctor, what do tho~e tiny holes 

mean to you? 

622 

.A·. When a bullet comes out. of a gun some burning powder 

also comes out, but the powder only goe~ a certain 

distahce" depending 6n ~he ammunition and the type of gun. 
, 

when those little burning powder, pieces Qf powder hit 

skin or clothing, they· form holes or on the skin. They 

wi II make li,ttl e marks. 

Q .. And th~re ~ere ~oles in the t-shirt that Isa~c Wilson' 

was wearing? 

A . Yes. 

Q Were t~ere corresponding marks on the skinuriderneath 
, 

that t-shirt? 

A Yes. 

Q. . okay.· Doctor, can you te 11 me· dYe presence cif those 

marks? 

Does that say anything to you about the· distance that 

Mr. wilson was from~he gun when it was fired? 

A Yes. 

Q . Can you tell us what that is? 

A That -- again, it depend~ to .be precise on the type. 

of gun, the ammunition, the length of the barrel, and _ 

various things, but we can say that it should be -- the 
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barrel of the gun would be within inches of the victim's 

shirt and skin. 

Q All right. Doctor, you had previously said there 

were two gunshot wounds. I'd like to talk to you first 
) 

about the wounds you designated as gunshot wound number 

one; . 

A "Yes.' 

Q Begins on page 3 of your report. 

Can you tell us where that wound was located? 

A It was in the right chest, basically maybe an· inch or 

so above the right nipple, and that bullet proceeded to go 
, 

,towards the left and towards the back and downward~ It 

went through both·lungs and the heart. 

Q And did thi s'entrance wound have that sfi ppl i ng or 

tattooing around it? 

A' Yes .:: 

Q okay. can you tell us anything about the'exit wounds 

from gunshot number one? 

A The exit wound was in the left back and it was 

called -- I called a shored exit. Excuse me. The -- when 

a bullet go~s into the skin, the entrance wound, it pushes 

the skin in and the, the skin that, that is pushed along 

the bullet will be abraded. It will leave a little red 

area. When the bullet comes out of the skin it pulls, it 

push~s:the skin outward and does not abrade the skin 

515 
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unless the skin is againSt something, ag~inst a wall, 

against a, tight clothing, against something firm so the, 

the exit wounds on what we call this first gunshot wound 

, was, is call ed a shore exi t. It had that abrasi on around' 

it. 

Q Now,that abrasion ring, doctor, wbuld that be 

consi stent wi th someone 1 ayi ng on a concr~te pati o',when 

the -bull~t went through thei~'body? 

A Yes ~ " 

Q 'okay~ Let's t~lk about the gunshbt wound thlt you 

desig,nated number two. 

Can you tell us where that was, located? 

A That went in the left Ehes~ just the, just to the' 

left of midline and sort· of on'the same level as the left 

nipple. That one also went' from:front to!back, from-- it 

went towards the left and it Went downward. That one went 

throu9h the left lung. ' 

Q ' , Di d gunshot' wound number two exhi bit, .the same type of 

tattooing and stippling around it? " 

,A . Yes. 

Q Doctor; I believe that you ~aidthe injuries that' 

these bullets caused, but can you tell us again, bullet 

number one and bullet ,number two, where did th~y pass 

through th~. body? 

A Number one went through both lungs and through the 



, Janice Ross - Direct examination 
by solicitor Dixon 

1 heart and caused internal bleeding and number two went 

2 it bruised the left lung and went through the stomach 

3 actLia 11 y . 

4 Q Can you tell me, doctor, you said this caus'ed -:.', 
" . 

5 internal bleeding. 

6 After these wounds were sustai ned, do you hav~ ,an 

625 

7 opi ni onc;iS 'to how long Isaac wi 1 s'on would ,'have 1 i ved after 

8 those9unshots?, 

9 A A matter of minutes. He was young. So, his /:teart 
" 

10 could. keep ~p with it, with the bleeding a little better 

11 than 01 de r people ,:'with already heart ,di s'ease ... 

;'i2 Q,And y~ur offi cial cause of death f Doctor ROSS?, 

13 A, Exs~nguination; ~hich,means·bl~eding O~t du~,iothe 

14 1 acerati on o'fthe heart and 1 ungs'due ,to the gunshot 

wounds of the' chest. " , 
J 'i '. 

t,l. 15 
. . 

16 SOLICITOR DIXON:" court's indulgence, Your Honor. 

(pause.) . 17 

18 Q Thanky6u, DO,ctor Ross. Answer any qu'estion?:'t~e 

19 defense has. .' 

20 MS. FULLWOOD: Beg thecou'rt' s i hdulgence. 

21 

22 

THE COtlRT: 

(pause.) 

Yes, ma'am. 

23 CROSS-EXAMINATION' .' 

24 BY MS. FULLWOOD: 

'r 

25 Q . sorry, "Doctor RoSS. I had to consul t wi th my 
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1 

2 

3 

4, 

5 

6 

7" 

.8 

·,9 

.' 10 

11 

12: 

colleague 'there. 

You ·told us that Mr.·wilsQn CCime to your lab and he 

was wearing a Short-sleeved whit~ t-shirt, is that 

'correct? 

A Yes. Yes. 

Q. And When }i,au ,looked a:t hi m, . what type .of hai rstyl e 

qid·he have? .i, 

A, It's', just, very short ... ' 
" . . " . . 

. '. . ,1. 

Q . very,,:short? 
. ,", . 

~ , ' , uh.:..huh .. XAffi rma~tive) . ": . ," , 
'\ ,'" . " 

'A11 righ~~.Andyou,t~siff~e~ ~bq~t the s~ip~ling. 
-'. '''.'' '....,., " 

. Q." 

bel i eve· your,' f.·i ~di ngs' were: .that . bpi:h ,wounds had. sparse' . 
. . " .. , 

I 

,13 :, stippling arbund them" ~ld~~~~h no -soot was obVioUS on the 
. . 

14 ·.~.front of the t-shi rt·, is that ri gh~? 

corr~ct. , ' '':',' ' ,'1' 

Q 
, , 

Okay ~ . Doctor ROSS, ,can 'You give· me a range of what 
.' 

" 

the: mostpr6bable distance'was betw~~n,Mr,. Wilson and the . .' . ~. 

tSbarrel of ' the g~n wheri he-was shot?~ 
. I 

19 A' . Itf.S very difficul.t. Again, you .. have to r~ally 

20 practi ce" take th~ gun or the same a.mmunj ti on and 'practi ce 
" . . 

21 shoot to get an e~~ct range, but you cou,l d say anywhere ' 

22 from maybe four to twelve inches. 

23 Q okay. No further questions. Thank you very much, 

24 doctor . 

25 THE COURT: Mr. Duncan, questions? 
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25 

MR. DUNCAN: No questions. 

THE COURT: Any redirect? 

SOLICITOR DIXON: 'None, Your Honor. 
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THE COURT: Thank you for being here. ,Appreciate it. 

Have a great day. ' 

SOLICITOR MYERS: Your Honor, with DoctOr. ROSS, the 

State would rest its case in chief at this time. 

THE COURT: Thank you very much. 

All right. Ladies and gentlemen, the state has 

p~esented its'witn~sses; in its case in ,chief and would I 

rest.' Therefore, I'm going to ask you'to take' a break, 

retire to your jury. room. There are some matters of law 

,that I need to take "up' wi'th these attorneys, 'and we wi 11 

discuss wheth~r we will prticeed today with additiorial 

wiiness~s or whether -- w~ll, what our scheduling should 

'be goi ng' forward. 

so, if you'll take, a reces~ and I'll call you back in 

here at the ap'propriate time. please don't discuss the 

case' or begin deliberations. 

(WHEREUPON, the following takes place outside the 

presence of the jury.) 
" 

THE COURT: Any motions? 

MS. FULLWOOD: Yes, sir: 

Your Honor, at this time, on behalf of Curtis 

John~on, I would move for 'a directed, directed verdicts of 
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1 not guilty on all indictments. concerning all of the 

2 indictments, the grounds would be that there is 

3 insufficient competent evidencefro~ which a rational 

628 

4 trie~ of fact 'could conclude, beyond a.reasonable doubt, 

5 that the State has proved every element of the offenses 

6 charged. 

7 specifically; Your Honor, as to Indictment Number 

8 07-1473 and'07-1474, taking the evi.dence as a whole in the 

9 lightmo$t favorable to the S~ate, and these 'are the 

. 10 indictment~ charging murder a.nd ABWIK on A;J. wilson, 

11 vi·ewing the, theevidence:·thusly, ·at. bes.tit shows that 

12 this killing and assault otcurred under circumstances 

13 where ,the deceased, the deceased was armed and the injured 

·14 party was in federation with the deceased, and I think, as 

15. a matter of 1 aw, .bei ng provoked by the d~cedent or by the 

16 person who was assaulted with a deadly weapon that, asa 

17 matter of law, constitu.tes ·heat of passion .upon sufficient 

18"' legal prbvQcation.!herefore"ther.e can be no malice 

19. proved here. 

20 Malice is. an e~sential element of both of these 

21 offenses. And, so, I.would ask for a directed verdict on 

22 these on that specific ground. 

23 As to Indictment Number 07-1475, that is the -- well, 

24 that is the indictmen~ charging possession of a firearm 

25 and I would rely on my general grounds on that one. 
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As to Indictment 1476, that is ABWIK on Walter 

Gadson. Mr. Gadson I sown test,i mony was that he, was 

pointing a shotgun at Mr~ Johnson in the car.: He had a 

beat on him. He was trying to pull the trigger, but the 

safety was on and that's the only r~ason that Mr. Johnson 

didn't get shot' and killed himself. 
" 

As a matter of law, Your: Honor,; I believe that 

constitutes self-defense or, at a minimum, the type of 

,provocation that would preclude any proof of malice and 

those are my grounds. 

THE COURT·: Thank you very much. 

Mr. Duncan. 

MR. DUNCAN: I would join in those for Mr.' Parker. 

In addi ti on, ,I, don!! believe there's any ,evi dence of 

Mr:, any malice by Mr. parker towards 'anyone in this 

~atter, and we would just join on ihe same grounds as 

Mr. wilson, I'm sorry, Mr.','J6hnson. 

THE COURT: All right. Thank you for those 

arguments. I respectfully deny you~ motibn for ~ directed 

verdict. I believe those arguments go to the evidence and 

I believe, at this point, there has been evidence in the 

record of malice from which the jury could determine there 

was malice as alleged under the incident indictments. 

Anything furthe~? 

MS. FULLWOOD: No, Your Honor. 
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by Mr. Duncan 635 

DEBRA FIELDS~ having been first duly 

sworn, testified as 'follows: 

DIRECT EXAMINATION 

BY MR. DUNCAN: 

Q 

A 

Q 

.' 

Q. 

MS. Fields, you're in uniform? 

Yes, sir.·~ 

Obviously it says paramedic' 

What do" you ',do? '. . . . 

I'm a 'p.aramedi c'" for Lexi ngton county E'~ M .. S .. , 

HOW l~ng have you been so employed? . 

A I'V~ ·been.~withLexingto~ countY almost four years~ 

E.M. S': about seven and a hal f years., ",:' 

Q . On November '20th of 2006 did you have occasi'on, ;n 

the early morn; ng hours',. to . respond ·toa location in 

lexington county? 

A Yes, s; r. 

.Q DO you recall those events? 

A Yes, s'; r. 

.Q All, right. You had 'occasion, as I understand it, 

treat a Walter Gadson? , 

A Yes, si r.' 

i' 

to 

Q All right .. Did Mr. Gadson tell you. how he was hurt? 

A From what I can recall I believe he told me that a 

vehicle in the parking lot 'had been backing up and he was 

hit by the car' as it was going in reverse. 

'. . 
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1 Q And you're certain that'~what'hetold you? 

2 A I can't quote exact words but, yes',. that was how he 

3 said he got injured. 

4 Q A vehicle backing up had struck him? 

5 A Yes. 

6 M~. DUNCAN: Answer any que~tions ~nyone else might 

, 7 
.' 

have, please. 
-. 

8 CROSS-EXAMINATION 

9 BY SOLICITOR MYERS: 

10 .Q Ms. Fields, are you one of several units that ~ent 

11 over to the apartments? 

12 A Yes. 'oJ 

13 Q And the supervisor w~s a Jason. Hei ghts? 

14 A Yes. 

15 Q He was in .charge? .. 

16 A Yes. 

.17 Q . Y'all got there around 1: 30. I believe? 

18 A Approximately, yes. Yes, apparently. I got there 

19 about 1:40. 

20 Q And thi nk, you thi'nk Jason di rected y' all not to come 

21 around ,to the back of the apartments? .1 

22 A <;:orrect. 

23 Q To go to Apartment lIP-
24 A Correct'. 

25 , Q So, while they were around back, y'all went down here 
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. 
1 to IApartmen'tll in the front part out here? 

, , ' 

A "I beli eve so,' yes. ' 2 

3 Q, okay. And out b~ck,they were dealihg with a person 

4 on the patio and a decea~ed person inside. , 

5 Were you aware of, that? 
,', 

6 'A I believe, '! believe so" yes. At that time'! knew 

T ,there were other pat; ents, ,another si tuati on around ,the 

8 back side of the,building. 

9 Q Yes, ma~am. 

10 And, when .. y' ail went' ,to the" front part of the 

'II apartm~ntsdown here, are' you ,-- you found Walter ~adson, 

1~ 

13 

14 

he was lying down? . \.. 

A t be 1.i eve, so, yes,. , 

Q And you sai.d he had a hole in his leg. Y'allthought 

15 it was a gunshot wound, didn't you? 

16 A 

17 Q 

18 A 

19 Q 

21' 

22 

A 

Q 

Yes, ~ir, we did. 

He sai d, no" he hadn I,t been shot or anythi ng? 

Correct. 

But the hole was such y'all thought it was a gunshot 

Yes, sir. 

A~d y'~ll dealt with him and did you~ unit transport 

23 him to the Lexington Hospital? 

24 

25 

A 

Q 

Yes, we transported him. 

Did you ever go back around back to where the other 



1 ones were? 

Debra Fields - Cross-examination 
by soJic;tor Myes 

2 A NO, I never saw---

638 

3 ,Q Did you see that trail of blood that led around the 

4 side to where Mr. Gadson---

5 

6 

A 

Q 

NO J si r. 

But you notarized',a statement about that trail of 

7 blood? 

8 yOU notarized Jason's statement? 

9 DO you remember that? 

A I don't recall that. 10 

11 Q IS that your signature where you notarized Jason's 

12 statement? 

13 MR. DUNCAN: Your Honor, this is hearsay and I'm 

14 ,go;'ng to object to Mr. 'Myers asking.any further que'stions. 

15 There's no relevance .. 

16 THE COURT: I sustai n. that as to any hearsay,. I 

17 bel i eve the. questi on that's posed ri ght now i's di d you. 

18 notarize it. 

19 SOLICITOR MYERS: Yes, sir. 

20 THE COURT: And then that quest,; on i s all owab le, but 

21 I sustai nit wi th respect to any hearsay that may be 

22 derived from the statement. 

23 

24 

25 

Q 

A 

Q 

DO you recall that now? 

Yes, I witnessed to his Signature, that statement. 

when did you do that? 

525 
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1 A I don't recall. 

2 Q" Was it that night? 

',639 

3' A 

4 Q 

It may have been. It was a really hectic night. 

That's what I'm getting a~. It was a hectic night of 

5 -a whole lots of things going on? 

6 

7 

,8 

9 

10 

A From what I, remember, yes. ' 

Q y'all had several units out there? 

A We had three. responding transporting units ~nd_ our 

supervi sor'. , " , 

Q Ri ght. , 
, " 

11'- so" at 'least three units? 

'12 

13 

14 

15 

16 

17 

18 

19 

20 

A 

A 

Q 

A 

Q 

A 

Q 

'Yes. 

,Yes,: mal am. 

A whole bunch of p6lice officers out ther~1 

Yes. 

whole bunch of people ~unning around? 

Yes. 

very hectic nig~t? 

Yes. 

And th~se reports that y'all have, y'all didn't do 

21 them r,ight then? 

22 Y'all did that later on? 

23 A, correct. 

24 

2S 

SOLICITOR MYERS: Thank you. 

MS. FULLWOOD: No questions, Your Honor. 
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1 MR. DUNCAN: since Mr. Myers has questioned h~r 

2 veraci ty---

3 SOLICITOR MYERS: I take that back. I haven't 

4 questioned her voracity at all. Not at all. 

5 THE COURT: specifically with regard to what in 

6 questioning her 'voracity? 

7 MR. DUNCAN: That it was a hectic night, that she's 

8 going to try to imply that she didn't remember that 

9 evening. That's, the implication, and since he's 

10 questioned her,voracity, I thinl(I'm entitled ,to put her 

11 written statement, her sworn statement in. . , 

12 SOLICITOR' MYERS: I have no objection to that, Your 

, 13 Honor. 

14 THE COURT: without obj~ction, YO,u ,may ask about her 

.' 15 statement.·', , 

16 RECROSS-EXAMINATION 

17 BY MR. DUNCAN: 

18 Q I have it highlighted if you'd look at that. 

,19 DO you recall your signature?, I~m sorry. Did you 

20 sign that? 

21 

22 

A 

Q 

23 A 

24 Q 

25 A 

Yes. 

okay. Read, if you would, what's in that statement? 

The highlighted section. 

Yes, ma'am. 

He related that he was struck,by, a c~r,that had been 
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backing up. 

MR. DUNCAN: I'd like to make that our---· 

THE COURT: Without objection. 
. . 

(WHEREUPON, the statement was marked as Defendant's 

Exhibit NO. 16 and received into evidence at this ~ime.) 

THE COURT: Anything'further from the·defense? 

MR. DUNCAN: That's our case ... 

MS. FULLWOOD: Yolanda spenser. 

·YOLANDA SPENSER, having been·first 

duly ?worn,. testified'as follows:' 

DIRECT EXAMINATION 

BY·MS. FULLWOOD:' 

Q .' wher~ do you live, Ms; s~enser? 

A",' , columbia, 29201. 

Q ,where -- are you married or single? 

A Married. 

Q How long you been married? 

A Approximately '05~ 

Q You ~ave' children? 

A. I have three. 

Q Are yo'u employed? 

A Yes, ma'am. 

Q Where do you work? 

AI work for Richland District 1 School system. I'm a 

substitute teacher and I am, also am a part-time server at 
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........ ' 

a restaurant on Parklane. 

Q How about your husband, where does he work? 

A He was employed at columbia Farms, but he got laid 

off about two months ago. 

Q ,what is your maiden name?, 

A Fleming. 

Q And are you related to Amy and Reb'ekah Fl emi ng? 

A Ye~" ma'am, they're my two little"sisters. 

Q And' h6w many girls are there in your family? 

A Seven. 

Q Seven? 

okay. 'Now, have you had occasion to be around your 
" 

sister and ,curtis Johnson and walter Gadson? 

A 'Yes, ma'am. 

Q okay. ' Can you tell us about an incident that 

occurred about a month before November 20 of 20061' 

A We wer,e over at Amy's house. ,It was me, Amy;," 

Rebekah,' curti s, my, husband, and Rebekah and curti s was 

arguing. They was just outside arguing. About what I 

don't know. walter and Isaac showed up and circled the 

parking lot a couple of times. I, just Isaac said a 

couple obscenities out the window, "but he never got out 

the truck. 

, Q who did he direct those obscenities at? 

A Curtis Johnson. 
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1 

2 

Q 

A 

Yolanda spenser - Direct examination 
.by Ms. Fullwood ,643 

Did Curtis do anything to retaliate? 

So, no, we mainly just tried to get Curtis and my 

3 si ste rs to come upstai rs before it esca 1 at'ed any fu rthe r. 

4 Q Have YQu had occasion to talk to your, sister, Amy, 

5 about what happened on, the' ni ght, of November 20 of 2006? 

6 

7 

A Yes, ma',am. 

Did'Amy make any statements to you as to whether or 

8 ,not ,she, he~rd Kerwi n Parker' say anythi /,)9? 

9 

10 

A 

Q 

" , ',.': 
Yes,' ma: am. 

what was that? 

11, SOLICITOR DIXON: objecti on, Your' Honor. Hearsay . 

. 12' MS. FULLWOOD: 'Your Honor, I be;; ev.e she deni ed or, 

13 said something different as to what this witness'is going 

14 to say.' 

15 THE COURT:"The question again?' . 

16 MS ~: FULLWOOD: what statements --' what ,di d her si ster 

,17 tell he'r she heard Kerwin parker say~' 

18 THE COURT: The basis, of theobject;on? 

19 ' SOLICITOR DIXON: It's hearsay, Your Honor. 

'20 THE COURT: I will sustain the,objection .. 

21 MS. FULLWOOD: Your Honor, may L be heard? 

22 THE COURT: ' You may. 

23 Ladies and gentlemen, if you'll retire to your jury 

24 room. Don't discuss the case. 

25 (WHEREUPON, the following takes place outside the 
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1 presence of the jury.) 

,2 MS~ FULLWOOD: Your Honor might recall I made -- Amy 

3 Fleming made certain statements with regards to her 

4 si ster. And ,i f you remember, it is her sta,tement he 

5 didn't shoot., Might be let me proffer the---

6 ,THE COURT: Go ahead. 

7 CONTINUED DIRECT EXAMINATION 

8 BY MR. FULLWOOOD: 

9 Q what, if anything, did Amy tell you about what she 

',10 heard Kerwi n parker state that n'i ght? ' 

'11 'A"" She stated to' me she heard Kerwi n Parker 'state to 

12 ' ,Isaac that" you know, we ,don't have, to be shooti ng each 

13 other, we"can just fi'ght this out. 

14 TH E COl),RT: okay.' 
" 

15 SOLICITOR DIXON: Your Honor ,I 'may remember her 

16 testimony incorrectly. Id6n't rememb~r her denying 

17 havi ng heard' that, but"":--

18 MS. FULU~obD:' I'll wi thdraw it then ~ 

19 THE COURT: Havi ng refreshed my memo ry, I remembe r 

20 that hav; ng ,been asked and answered. 

21 MS. FULLWOOD: All right. 

22' THE COURT: We can view the record if you want to, 

23 but I have a specific recollection of your asking that 

24 quest; on ~ 

25 MS. FULLWOOD: All right~ 
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1 THE COURT: Mine coupled with yours, Illl allow you 

2 to ask it just under that limited question. 

3 

4 

MS. FULLWOOD: okay. 

THE COURT: All right. Thank you. 

5 Bring the jury back in please. 

6 (WHEREUPON, the following takes place,within the 

7 presence of the jury.) 

8 CONTINUED DIRECT EXAMINATION 

9 BY MS. FULLWOOD: 

.10 

11 

12 

13 

, <, ' 

Q Ms. Spenser, the q~es~ion i asked you .is what, if 

. any thing, did you -~ Ms. ,sp~nser, ~hat, if'~nyth~ng~ did, 

you. hear Amy say Kerwi n Parker---.· 

A she made a statement that she'heard Kerwin parker say 

14 we donlt need to fight this out, to be shooting. We can 

15 just fight this out. 

Q 

A 

How, long' have they been togethe r? 

They been on and off for year~. 

. . 

16 

17 

18 

19 

20 

21 

22 

Q What~. if anything, did, Amy tell you'about with 'walter 

when he gets upset about s~mething? 

A He flips out. He just gets angry and flips out. 

Q What do you mean by flip out? 

A . When thi.ngs donlt go his way or .he feel s 1 ike, you 

23 know, hels losing, you know, control on the situation---

24 SOLICITOR DIXON: .object, Your Honor. 

25 A ---he just gets mad. 
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SOLICITOR DIXON:. Re 1 evance . 

THE COURT: I will overrule on ;grounds of relevance. 

You may proceed. 

4 Q' YOU may continue if .you have more of an answ~r. 

5 A He gets mad, yes, ma I atrJ, and screams, fl i ps oOt. 

6 Q He has an uncontrollable temper? 

7 A I woul d say at ti·mes. 

8 MS. FULLWOOD: No further questions. 

9 CROSS-EXAMINATION 

. 10 BY SOLICITOR DIXON: 

11 Q Ms. Spenser, you said there was an incident about a 

, 12 month prior to the shooting? 

. 13·' A 

.' 14 Q 

;': 15 'A 

16 Q 

17 A 

.18 Q 

. Month, .·month and a half . 

You:~aid Rebekah and curtis were outside arguing7 

uh-huh.· (Afffrmati ve) .' 

DO Rebekah and curtis argue a lot? . 

They argue. 

Hav~ you been around Rebekah ~nd curtis while they 

19 were dating? 

20 

21 

A 

Q 

Yes, ma'am. 

At this point, they were broken up, right, in 

22 November? 

23 

24 

25 

A 

Q 

A 

Yes, ma'am. 

curtis was jealous a lot, wasn't he? '.' 

I wouldn't say that. I would say that, you know, 
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1 situation just was -- it was a lot of back and forth. 

Q Did you see Curtis lose his temper? 

647 

2 

3 A I've seen him argue with her. I've never seen him 

4 hit her or anything like that. 

5'· Q 

6 ,A 

7 

8 

9 

Q 

A 

Q 

YOU' saw him lose his temper with Rebekah? 

Yeah. 
" . 

on numer6~s occasion~? 

Not numerous occasions; 

More than once? 

.10 A, live seen it once or twice. "I:haven't seen it like a, 
. 'i' 

"11 

12 

13 

lot of 'times. . ! • ~',' 

Q The~ argue'about'6the~,~uys? 

A The arguments that live witnessed wasnlt about other' 

"14 guys. 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

You never heard curtis and'Rebekah argue overls~ac? 

yeah. 

so, they did argue about other guys? 

It wasn't 'so much -~yeah~ 

NOW,' you said'that incident where curtis and ,Rebekah 

20 were outside arguing that Walter and Isaac showed up, 

21 ri ght? 

22 A Yes, ma ',am. 

2J 'Q 'You said Isaac said some stuff out of the window, but 

24 he didnlt get out of, of the car, did he? ' 

25 A NO, ma'am. 



~ __________________ ~ __________________ ~~35 
Yolanda spenser - cross-examination 

By solicitor Dixon 648 

1 Q' No physical confrontation? 

2 A -', No, ma' am. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Q 

A 

Q 

A 

Q 

A 

Q 

Walter didn't get out of the car? 

'No, ma' am. 

No physical confrontation? 
, ' No, ma am. 

Nobody throw any punches? 

No, ma'am. 

Nq~ody,threw anything out the car? 

No, ma'am. 

SOLICITOR DIXON: That's all -I have. 

12 THE COURT: Mr. 'Duncan, any questions? , 

13 ; MR. 'DUNCAN: No q ues ti ons . 

14 THE COURT: Ms. Fullwood, any redi rect? 

15 MS. FULLWOOD: No redirect, Your Honor. 

16 THE COURT: You may 'be~--
. ", 

, .~ 17 'MS.' FULLWOOD: I ask Ms~ spenser be excused if she· 

18 'chooses to go qn her way. -

19 SOLICITOR' DIXON :"No obj ect'i on. 

20 THE COURT: Without objection. 

21'1145. FULLWOOD: Your Honor, I call David MacDougall. 

22 DAVID MACDOUGALL, having been fi rst dul y 
23 . sworn, test; fi ed', as fo 11 ows: 

24 DIRECT EXAMINATION 

25 BY MS. FULLWOOD: 
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Q Mr. MacDougall,'hbw are you employed? 

A Licensed private investigator.,licensed ,by:SLED and 

have been so si n'ce 1979,.' 

Q At the request of the defense in thi's'case, have you 

been performing work for us? 

A I have. ' 

Q I want to hand you this photograph and ask you if you 

can identify it. 

A Yes,' :t can. ' " 
j ~" 

Q okay. .. . ' 
A This is, is a ph0t:0graph that I ,took at Church Hill 

Apartments August 27'of 200g., It is the parking area' 
, , 

behi nd apartments, among other apartments, II,' and it was 

the area that, through my,investigatton, I'determined a 
, 

'lot of the activity we've been discussing here tOQk place. 

Q So, those,depi ct ,the back of Apar'tment II!I? 
A At church, Hil" Apartment~,' ye~, it does. 

Q Does it depict th~ area between the buil~ings,that, 

that's been testified about? 

A Apartment II, itdoe~, yes. 

Q Doe~ it depict the area arouhd th~ mailbbx where 

there are parking spaces? 

A The parking area and mailboxes are --you can see 

slightly on the right-hand side of the mailboxes. 

MS. FULLWOOD: Your Honor"I would move to introduce 
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1 this photograph into evidence. 

2 SOLICITOR MYERS: No ~bjection. 

3 THE COURT:· So admi tted as Defendant's next in order 

4 without objection. 

5 . MS. FULLWOOD: Your Honor, while the court reporter 

6 is marki ng that photograph ,. I have an addi ti ona 1 two. 

7 

8 

SOLICITOR MYERS: No obj ecti on. . ~, 

MS'. FULLWOOD: We might as well get them marked right 

9 now. Your Honor, further we had had Defense Exhibit 12 

10 marked and move to introduce it into evidence at this 

11 time. 

'12 SOLICITOR MYERS:' No obj ectl on. 

13 THE COURT: wi thout obj ecti on. 

14 (WHEREUPON, three photographs were marked as. 

15 Defendant's Exhibit Nos. 17 through 19 and received into 

16 evidence at this time.) 

17 

18 

Q Mr. MacDougall, answer any questions the prosecution 

has for you. . ( 

19 . CROSS-EXAMINATION 

,20 .. BY SOLICITOR MYERS: 

21 David, you have.been over to the sheriff's Department 

22 with folks of my office and others to look at all this 

23 ~vidence or most 'of it?· 

24 

25 

A 

Q 

Twice to the Sheriff's Department, yes. 

You ag ree thi s pi sto 1, No. 32,' holds' 14 rounds? 
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1 A I have'never examined the pistol to m~ke any such 

2 determination. 

3 Q And the shotgun holds five 'rounds, one in the chamber 

4 and four in the---

A To the best of my understanding, ·it would hold five 

6 .in the magazine so to speak, and one in the chamber, but, 

7 agai i1; I have not exami ned it .in detai 1., I do know 

8 : tradition~lly they would hold four or five rounds, and 

9 then the chamber·, one. :$0/ you could have. a total of six. 

10 

.11 

12 

Q 

A 

comedown here.:and 1 et \s see; 
" 

(witness comes down fr9m the stand.) 

SOLICIT~R MYERS: Your· Honor, 'could we take these 

13 . things off and s~~ how many sh~lls it holds? 

14 THE COURT: Yes, si,r, you may .. ' 

15 (WHEREUPON, the witnesscomes·down from the stand~to 
, 

16 'load shells in the shotgun.)' 

17 

18 

19 

Q 

A 

Holds four in the magazine and one in the chamber?, 

Four in the magazine and one in the chamber. 

Four in the magazine and one· in the chamber. Total 

20 of five. 

2'1 

22 

23 

24 

25 

SOLICITOR MYERS: Thatls all we have. Thank you. 

THE COURT: Redirect? 

M$. FULLWOOD: ~o redirect, Your Honor. 

THE ,COURT: Thank you. 

THE WITNESS: Thank you. 
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1 MS. FULLWOOD: We call curtis Johnson. 

2 CURTIS JOHNSON, having been first 

3 duly sworn, testified as follows: 

4 DIRECT EXAMINATION 

5 BY MS. FULLWOOD: 

6 Q curtis, I want you to talk slowly in the microphone 

7 so everybody can hear you. 

8 A 'Yes, ma'a~. 

9 Q HoW old ,are, you? 

10 A Twenty-two. 

11 Q How old were you on November 20 of 2006? 

12 A Ni neteen'. 

13 Q Where did you grow ~p, curti~1 
, " ';l" 

14 A' columbia, south carolina. 
, ' , 

15 Q Did you graduate fr6m High Sch60l? 

16 A , Yes, rna' am. 

17 Q' where? 

18 A Eau cla; re. 

19 Q Did you continue your educafion? 

20 A Yes, ma'am. 

21 Q" where? 

22 A Midlands Technical college. 

23 Q what? 

24 A Technical education. 

25 Q Were you in school in November 2006, 2006? 
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1 A 

2 Q 

3.A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

C~rtis Johnson - Direct examination 
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Yes. 

Had you worked since. high school? 

Richland Memorial Hospital, PDR, wal~Mar~. 

On November~O of 2006 were you employed? 

Yes, ma'am. 

where? . 

At Wal-Mart. 

Now, where did you live in November of 2006? 

At my mother IS'. 

And who lived in that house? 

My mother, my.: st~pf~ther ,. Frankie Bl ue ,my brother,'-

12 ·Kerwin Parker,' ar,ldmy'self.· 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

who 'is older, you or Kerwin? 
. ~" ' . 

My brother., -Kerwi n". 

HoW much older than you ~s Kerwin? 

About eight years., 

--. 

_All -right. Did you and Kerwin,grow up together? 

'Yes, ma'am. 
I, 

And are yqu close to Kerwin? 

Yes, rna.' am. 

Can you describe your relationship with your brother 

22 Kerwi n? 

23 A He was always a supportive brother. He was always 

24 there for me, always looking out for me,make sure I was 

25 doing the right things in life. 
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1 Q what kind of things did he do for you as a big 

2 brother? 

3 A He helped me, pushed me to make the right decisions, 

4 always make sure I went to school., make sure I didn't stay 

5 on the streets, or do anything wrong, make sure I. made the 

6 right decisions, try to grow and be a responsible 

7 individual. 

8 Q Were you proud of him? 

9 A Yes, ma I am. 

10 Q Look up to him? 

11 A Yes, ma I am. 

12 Q . How 01 d were you when. you met Rebekah? 

13 A I was eighteen .. 

14 Q were you sti 11 in hi gh' school ,then? 

15 A Yes, mal am. 

16 Q And di d the two of you begi n havi ng 'a romanti c 

17 

18 

19 

, 20 

relationship? 

A 

Q 

A 

Yes, malam. 

when did that occur? 

The day I met her. 

21 Q' okay. Kind of love 'at first sight? 

A Yes, . ma I am. 

.... , 

22 

23 Q And what was her marital status when you two started 

24 dat·;ng? 

25 A It was separated. 
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Q ' separat'ed. 

Did she have any children? 

A Yes, ma'am. 

Q How many? 

A She had two at the time. 

Q' ',,' okay.' And how di d you feel about dati 'n9 a woman wi th ' 

children? 

A I didn't mind~ 

Q You didn't mind? 

A No, ma' am~ 

Q Did you do th;'-ngs with the chil dren as well as have a 

dating relationship with' Rebekah? \._' 

A Yes, ma'am. 

Q Now,did-Rebekah eventually become preg,nant with your 

child? 

A Yes, rna "am. 

Q And how di d you feel about that?--

A I was happy because we was finally going to be a 

family. 

U And with you and Rebekah were ~- was it a steady~ 

continuous relationship or was itkind,of on agai,n off 

again? 

A It was a normal_ relationship. 

Q Did you live with your parents the entire time you 

dated Rebekah? 
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1 A ' NO, ma I am. 

2 Q okay. wheree 1 se did you live? ' 

3 A We had our own apartment at copper Field Apartments. 

4 Q when you say we had our own apartment, who are you 

5 talking about? 

6 

7 

A 

Q 

Rebekah, I, and the children; 

And when did you live at copp~r Field Apartments with 

8 Rebekah? 

9 

10 

A 

Q 

11 A 

12 Q 

13 A 

14 'Q 

15 'A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21A 

22 Q 

23 else? 

24 

2S 

A 

Q 

In 2006. 

okay. And do you remember how long you lived there? 

For almost a year. 
, , 

And why did you two stop living there? 

Cause' we got evicted. ' 

You got evicted? 
" I Yes, rna am. 

Did you move from together after that? 

NO, maiam. 

where did you go? 

I moved back 'in my mother's house. 

where did she go? 

she moved back into her father's. 

okay. 'pidshe stay at her father's or go somewhere 

she went somewhere else. 

where was that? 
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she moved in with her sister,. Amy .. 

where? 

Over at Cross Roads Apartments. 

How longdi~ she live there? 

probably a couple of months. 

okay. Did .she ~o somewhere after that? 

7 A Ye s, ma' am. 

8 Q where? 

9 A she moved back in with her father. 

10 Q. Di d she stay' there unttl thi s i nci dent occurred? . 

11 A Yes~ ma'am. 

12 

. 13 

·14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

A 

NOW, Amy has 

Yes, ma'am . 

DO you know Amy? 

Yes, ma'am. 

Rebekah has all thes~ sisters, right? 

And how did y~u get along with Amy? 

she was always nosey and wanted to be in our· 

18 relation,ship, wanted to try to tell us always what to do, 

19 and direct us in ·bu~~elationship .... 

20 

21 

Q 

A 

How did you feel about that? 

I felt that it was none of her business and ~he 

22 needed to worry about her Qwn life and her own 

23 relationship. 

24 

25 

Q 

A 

what was Amy's boyfriend? 

Walter Gadson. 
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what name do you. know him-by? 

Rome. 

You knew walter before.this happened? 

we tal-ked· off and 'on, but I didn't really associate 

5 with him like that. 

6 Q 

7 .A 

.8 Q 

A 

Was he a friend of. yours? 

NO, maiam. 

Did you have any bad feelings towards him? 

NO, ma'am. ~' \ 

10 Q How about Isaac? 

11 A No, ma'am. 

12 Q' Was he an. acquai ntance? 

13 A - No, ma' am . . 

14 '.Q Had you seen hi m around? 

15 A :Yeah,' I seen him around. 

i6Q' . where did you see him around at? 

17 A I seen him around Amy and walter apartment. 

18 Q whci-t woul dhe be doing over there? 

19 A He'd just come over and talk ·to walter,and they 

20 would go ride somewhere and that's about it. 

21 

. 22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

He was Walter's friend? 

Yes, ma'am . 

What about A.J., had you seen him around? 

I never seen him before~ 

NOW, on November 20, what was the status-of. your 
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1 relationship with Rebekah?' 

2 I mean -- yeah, with Rebekah. 

3 What was the status of that relationship? 

·4 

5 

6 

7 

A 

Q 

A 

Q 

Me and her 

whose idea 

My idea. 

What were 

8 apart? 

was taking some time:apart. 

had that been? 

you'trying to accomplish by taking time' 

9 . A By us taking time apart I thought it w()uld be better 

10 for our relationship. 

11 

i2 

Q 

A . 
And were you unhappy that y'all were 'apar~? 

No, ma'am, I felt like it would be better so that we 

,13 could both be better parents, be. better for each other 

14. cause we use·toargue·sometimes'-'.and. I.feltlike we been 

15 around each other too much. 

16 Q Were you free if you wanted to, to go out with other 

17" gi rl s? 

18 

19 

A 

Q 

Yes, ma'am. 

And was she free .if she wanted to, to go out with 

20 other guys?' 

21 

22 

23 . 

24 

25 

A 

Q 

A· 

Q 

some 

yes, 

Were 

Yes, 

Now, 

sort 

ma'am. 

you okay with 'that? 

.ma'am. 

were you aware that Rebekah had sort of started 

of a relationship with Isaac? 
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NO, ma'am. 

Had you hearq anyt~ing to that evening? 

I heard a little gossip and rumors, but I.really 

4 didn't pay no attention because it was always jokes. , 

5 

6 

7 

8 

9 

.Q 

A 

Q 

A 

Q 

.Did ·.that type 

No, rna' am.' 
I, ," 

You, you said 

Yes, rna I am .. 

At some point 

of thing upset you? . 

you were taking time off? 

before November 20 did you decide you 

10 mi ght want to take some· steps. to try to get back together? 

11 ·A Ma'am? 

12 Q Did you decide, ·at. some point before the 20th of 

13 . Novemb~ r, '. that you wanted· to maybet ry to get back 

14 together with Rebekah as boyfriend and girlfriend? 

15 

16 

A 

Q 

oh , ye s, rna' am. . 

And when was that? 

17 A· That w~s, I think, the morning of the 19th . 

18 Q'" The. morni·ng ·'of,·the 19th . 

19 why did you decide that? 

20 A Because her mother came and talked to me ea~ly that 

21 morning and Rebekah's mother wanted me and Rebekah to get 

22' back over for the sake of the kids. 

23 

24 

25 

Q 

Q 

Did you go over to :Rebekah's house on the" 19th? 
i 

Yes, rna' am., 

Ho~ did you go over th~re on the 19th? 
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A I ~rove my car over there~ 

Q -Did you just show up uninvited or what? 

A No, ma'am, Rebekah called me earli·er and she w~nted 

me to come over to h~r apartment. 

Q What were your intentions of going over there? 

A My i ntenti on.s of goi ng. ove r .the,r:.e was to tal k to her, 

. make up, arid to get my hair done. 

Q And wh6 was going to do your· hait. over th~re? 

A Rebekah. 

Q .... And. tell me, how did you wear· your hai r at that time? 
I. 

A I had my hai r long .. 

Q And what do you mean 'by long? .. 

A I used to have my 'hairlong and I.we.ar it in .com 

.. rolls .. 

Q In corn rolls? 

A Yes, ma'am. 

Q Is that the type of hairdo.that you can do by 

yourself o'r do you have' to go somewhere,. somebody do it 

.for you? 

A I had to have somebody do it for me. 

Q. Di'd Rebekah· knowhow to .do that?· 

A Yes, ma'am. 

Q About what time did you get to Rebekah's house on the 

19th? 

A I don't recall. It· was nighttime because she told me 
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earlier on the phone ,come at any time. 

Q so, it ,was a1 ready dark? 

A Yes, ma'am. : ' 

Q And who was over there? 

A Rebekah, the children, and her father. 

Q And was her father out ,in, of the apartment or where 

was 'her father in the' apartmerit? 

A Her father was in the apartment in the kitchen~ 

Q And what did you do once you got-there? 

,A I got there, I hugged the children, I hugged Rebekah, 

gave them all a kiss, and I said hello to her father. 

Q Did Rebekah proceed ,to start fixing your hair? 

A Yes~ ma'am~' 

Q okay. Did anything happen while she -was fixing your 

hai r? 

A Yes, ma'am. 

Q What's that? 

A I told her ~- rasked her really to put clothes on 

the kids because it was getting late and they were, falling 

,asl~ep and it was reill~cold in the apartment and she 

gets upset when I ask her to'do that. 

Q okay. From this, what happened? 

A ~rom this she gets upse~. she gets up, takes the 
,-

kids, go in the room, and lock the drior. 

Q 'Did the two of you argue? 
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A No, malam. 

Q NO? 

Well; she went in her room and locked the do6r. 

what happened from there? 

A I, I was trying to talk.to. her through the. door, tell 

her letl~ talk it o.verbecause thesit~atio.n wasn't really 

th~t s~rio.~s .. Th~ onl,y thing I asked her to. do was put 

clothes on the children .. 

Q And , djq you, eventually go into h~r room? 
or;' 

A Yes, 'malam .. 

Q , How qid Y°t.! .' ? ,g~t" '1"" 
, 

A The oldest, Gabby, opened, the doo.r. 

Q One of 'her children opened the ·door? . 

A . Yes, ma I am. 

Q Did you talk to Rebekah in'her room? 
J.) ~ 

A Yes, ma~am., 

Q Arid were either'ofYou yelling at the other? 

A No, ma I am, not at· the time, . t~e', beg; nni ng of the 

conversatio.n in the room. 

Q well, at any time during~he ~o.nversation was ahybody 

yell i ng? . , 

A Not exactly. 

Qokay~ 

A Our voices was raised, but it wasn't' really like 

yelli ng. 
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1 Q 

2 A 

3 Q 

4 A 

'whose voices ~ere raised? 

Rebekah's. 

And yours? 

sometimes, but, I was trying to talk to her and calm 

5 her down bec~use she was'"really ~etting mad. 

6 

7 

8 

Q 

A 

Q 

Did this disagreement wake up Mr. Fleming? 

"No, rna I am. 

All ri ght. About how '1 ong,"di d, the two of you have 

9 this disagreement? 

10 A' We was' talking for a while ;and I a.sked her, I, said, 

11 hey, 'you shoul dn I t be mad at me putti ng clothes on the 
" 

12 kids, why you macl like that, and I told her she needs to 

13 be a better mother to he'r kids because I can't raise kids 

14 ,a lone, and she gets rea T1 y upset "and' then she gets on the 

15 phone. 

-16 

17 

Q 

A 

Do you know who she calls? 

yes; ma'am. 

18 Q whoT 

19 A she called her sister Amy first. 

"20 Q'You s,ai d fi rst. 

21 Did ~he make' any 'other call~? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes, ma' am. ' 

To who? 

she called the' police. 

okay. Atthafpoint, what did you do? 
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A I 'asked her why did she call Amy and why she call the 

police because,the situation still wasn't that s~rious. 

Q And did you wait for the poliGeto get there? 

A Yes, ma'am. 

Q At any poi'nt did Mr. ' Fleming wake up? 

A' Yes, ma'am. 

Q How did he end up waking up? 

A' I 'went "to his room to knock on 'the door to tell 'him 

, what was goi ng on. ./ 

Q At that point were you acting up em~}ionally?, 
, , 

A ' , No, - rna ' am " 

Q Were youki~kingthings, ~ollering ~r---

'A 'No. 

Q ---~nything like ihat? 

A No, ma'am. 

'Q How was Rebekah acting? ' 
,I 

A she g6t ~~ally upset ~hen her f~thet came out to talk 

to her and told her she shouldn't have: been upset and mad 

at me,- and she, shoul dn' t ~ave ~a 11 ed Amy and the cops. 

so, Rebekah started, went in the room again~ and started 

throwing stuff',around. ~he was real angry, throwing stuff 

around. 

Q who got ther,e fi rst, 'Amy or the poli ce? 

A Amy got there first and then her father told her to 

leave cause she wasn't going tq do nothing but cause 
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1 trouble, and then the police came and Amy try to come back 

2 and get me. 

3 Q 

,4 A 

5 Q 

,_6 A 

Did you see anyone there with Amy? 

NO, ma'am, the only person I saw was Amy. 

when the police ~ot there, what happened? 

T~e police got there, the police officer talked to 

7 'Mr. Fl emi ng. 

8 

9 

10 

11 

12 

13 

14 

· 15 

16 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

17 do? 

And did you give the police any lip? 

No, ma'am. 

okay. Were you calm with them or upset? 

I was calm. 

Did they artest Y04? 

NO, ma'am. 

You talked to the police:, correct? 

Yes, ma'am. 

After talking to the police, ,what'di'd you decide to 

18 A ' I decide to go home., 

19 Q Was that thei r suggest; on to, you? 

'20 A ,Yes, ma'am. 

,21 

22 

23 

Q 

A 

Q 

All right. NOW, you -- tell me where your home is. 

My home is over off North Main. 

And how do you get from Mr~ Fleming's house:to your 

24 home off North Main? 

25 A You have to drive o'n Broad River Road and go on the 
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1 interstate to I-20 and get off on the Monticello exit . 

Q . From there, it's where your mom lives? 2 

3 A Yeah,you drive up past Eau claire, go down 'columbia 

4 college Drive, turn on North Main, make a right on North 

5 Maih, turn'in the neighborhoo~ .. 

6 

7 

8 

9 

Q As you ·left Mr. Fleming's 'house, did you see 'anybody? 

A . Yes., ma'am. . ' 

Q Who is that? ' , 

A I went down~tairs, seen the poli.ce 6ffic:~r, talked 

10 
" . 

hi~ o~e more time:aglin, and th~n I went togo inside my 

11 vehicle,and I seen Amy on the left side talking on the 

12. phone. 

13 

14 

15 

16 

17 

Q 

A 

Q 

"A 

Q 

A 

Did 

NO, 

You 

Yes, 

NOW, 

1997 

you see anybody else? 

ma'am. 

saw Amy on the phone? 

·.ma'am. ' . " 

what kind of car were you driving that night? 

White Mitsubishi Mirage. 

to 

·18 

. 19 Q As you were leivi~g R~bekah's house, did you see any 

·20 other person .or other vehi cl es? 

21 ;'; A :' I seen another vehi cl e. 

22 

.23 

Q 

A 

Where did you see this other vehicle? 

I seen this other vehicle when-I was leaving out my 

24 park; ng space at Rebekah's father's apartment. 

25 Q . Can you descri be that vehi cl e for us? 
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1 A A champagne gold in colo~, vibe, looked to be a 

2 Honda, had tinted window~. 

3 Q.. Had you ever seen that car' before? 

4 A Yes, ma 'am. 

5 Q where? 

6 A I seen -- I know it was Isaac's. 

7 Q so, you knew that, -..;. you knew that to 'be Isaac's car? 

8 A Ye 5, ma' am . 

9 

10 

11 

Q 

A 

Q 

okay. could you see who was in the car? 

NO, ma'am, the windows were tinted. 

So, di d you 1 eave, -- di d you 'stop when you saw the 

12 car or go on your way? ' 

13 A I went on my way cause' at first I didn't really pay' 

14 no attention to .it until I got on, Broad River Road. 

15 

16 

Q 

A 

What happened when 'you got. on Broad River Road? 

when I turn to Broad Rlver Road,· the car was 

17 already -~ when I turn ,on Broad River Road in the ieft 

18 lane, ,I w~s dr~yingand the car, Isaac car, was in the 
.. , 

.. 19 right lane, slowed down and pulled in the left lane right 

20 behi nd me. 

21 

22 

23 

Q 

A 

Q 

Thi s was on B'road Ri ver Road? 

Yes, ma'am. 

And did you see t~e vehicle the entire time you were 

24 on' Broad Ri ver? 

25 A Yes, ma'am. 
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And it was either beside you or be~ind you? 

It was beside m~, but it was beside me, had turned 

3 behind me, slowed down, and turned behind me. 

4 

5 

6 

Q 

A 

Q 

okay. 

Yes, ma'am. 

And while you were on Broad River, were you engaging 

7 in any type of horseplay wlth this vehicle? 

8 

9 

A 

Q 

NO, ma'am. 

,Is -- wh,at! if ~nythi ng, ' happened once you go~ ,on the 

10. interstate? 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

" 

A car followed me. 

okay. In what way did it follow 

Followed me'everywhere closely. 

'Were you aware that i,t was behind 
, 

Yes, ma'am. 

' okay. What 'happened once you got 

you? 

you then? 

off on the 

17 Monticello Road e~it? 

18 First bf all, expla~n taus ,~ow that exit is set up. 

19 A The: exit is set'up where you turn north, and it's a 

20. stOp linei and there is different lanes at the exit. 

21 

22 

23 

24 

Q 

A 

Q 

A 

,And di d you get off on the exit? 

Yes, rna' am. ' 

Where did the Honda go? 
" 

The Honda got off and. rode past me ,through the light, 

25 which was green at the time~, and I was still getting off 
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the exit. By the time I got to the exit, the light turned 

red. 

~ So, the Honda got up to the light ~hile it was green? 

A ves"ma'am, there was like a middle lane. 

Q Did it go through the light? ' 

A No, ma'am. 

Q. -Then you pulled up to the light and it, was .red? 
\ 

A : Yes, ma'am, it was red and other cars in the other 
, ) 

lane,' the other way, were going at'the time. 

Q okay. And"what happened next? 

A what h~ppe~ed next? 

walter jump~dout of the tar with a gu~ in hisha~d. ' 

. Q Do you know what kind of gun it'was? 

A No, ma'am, by the time I looked to see if he had a 

gun I ducked down. 

Q And was walter in the driver's or passeng'er's seat? 

A passenger's seat. 

Q And what happened next? 

A I ducked down thi nki n9 he was 'goi ng to shoot me· and 

he kicked in the car, kicked me in the head. 

Q NOW, you were in the car and he kicked you in the 

head? 

A Yes, ma'am. 

Q Was your window up or down? 

A It was down si nce I 1 eft Mr. Fl emi ng j's apa'rtment. 
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1 Q HoW was he able to kick your head through a car 

2 wi ndow---

: 3' A Because---

4 Q ---even if it was down?, 

5 A Becau~e wh~n he jumped,out the car he pulle~ the gun 

6 at me. ,My fi rst reacti on was to duck ,down 1 ike he' was 

7 going to shoot me. 

8 Q How. di d you' ,du~k down? 

'9, ,A I ducked down thinking he was going to shoot me and, 

10, he ki,ck~d in the car because I was trying to see What was 

11 goi,ng on at" the, same time and'then he kicked in the car 

,12 " and" hi t ,me ri,ght ·across here. 

13 

14 

15 

Q 

A 

Q 

Once you were ki eked, wha't happened, next? 
" 

Once ,I was kicked I started being hit. 

By who?" 

1~ A'" walter. 

17 

18 

19 

20 

Q ,What was he using ,to hit you with? 

Q 

A 

He was hi tting me wi th hi,S hand ~ 

Where was the ,gun at that point? 

I didn't know where the gun was at, was at that 

21 point. 

22 

23 

Q 

A 

What were you doing while he was hitting you? 

I was still trying to duck down trying to 160k and 

24 see if it was clear to drive off. 

25 Q And do you know if he was hitting you with both hands 



~ ____________ ~ ____________ ~ __________ ~559 
Curtis Johnson - Direct examination 

by Ms. Fullwood 672 

1 or just one hand? 

2 A I know that he was hitting me with one hand .. Then he 

3 slowed down hitting me, and then I felt another pair of 

4 hands hitting'me also. 

5 

6 

Q 

A 

Did you .see who that other pair. of hands belonged to? 

Yes, rna' am., I Was tryi ng to look andtryi ng to dri ve 

7 and see if it was clear enough to drive, trying to protect 

8 myself. 

9 Q Were you moving at that point or,you're still' 

10 stopped? 

11A 

12 Q 

Ma'am? 

was~our·'car moving then or stilJ stopped? 

13 

14 

15 

A' . :I I m' sti 11 stopped.' 

'why didn't you just drive off? , ' 

A Because, 'like'I said,'other cars were going,' happened 

16 so fast, other cars were going and they was all hitting. 

17 

18 

19 

20 

Q Did any of these other' ca~s~top or 

or anything? 
.. 

A No, ma'am. 

Q So, did you remai n in your vehicle 

21 encounter? 

A No, rna lam;· 

try to help you 

d~ri ng this enti re 

22 

23 Q What happened,then that 'you weren't in the car any 

24 more? 

25 A He pulled me out of my vehicle. 



560, 

1 

2 

3 

4 

5' 

6' 

7 
", 

'8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

curtis Johnson - Direct examination 
by Ms. Fullwood 673 

Q Explain for us -- first off, were you in your, 

seatbelt? 

A, 'Yes, ma' am. 

Q Was there a peculiar way you had to use your seatbelt 

in that car? 

A ... Yes, ma'am" the 'driver's sideseatbE!lt with the locks 

'in that, that's broke. ' 

,Q ,uh-huh. (Affi rmati ve) .' 
, , 

'A 'But I, had' to::put: the' seat'belt;:intlie passenger's 'i' 

'seatbe~t lock and it stieks outori thi~$ide., So, I put 
, " 

, ' 

, ; t ave r ' he re, but, it leaVe'S a wi de gap goi ng' across. 

'Q' 'Did you get pulled"'all the way out of the car? ' 

A Yes, ~a'am, aboui half"of my leg~ wer~ kind of still 

sti ~ki ng in the car. Then I got ~pull ed oU,t some more. 

Q 'wha't kept, the· car from rqll i ng : once that happened? 

A' Kept the car from rolling? 

Q uh-huh. (Affirmati ve) . 

A I don't really ,know. I waS stopped right there, but· 

at the time I was getting hit. 
.. 

Q ' Had you put your car in park? ' 

A NO', rna' am, at the ti me I was· getti ng h;~ and I wasn't 

really paying attention to the c~r. 

Q D'o you remember whether .or not your foot stayed on 

the break?' 

A NO, ma'am, I was getting dragged out and at the time 
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1 I was trying to protect myself. 

2 

3 

Q 

A 

4 car. 

5 

6 

Q 

A 

Did your car move at all? 

I know when I got up I had to run and jump into my 

okay. And about how long did this attack last? 

It happened so quiSkly. Didn't last that long, 

7 probably about a minute tops. 

8 At any time when you were arqund Walter and Isaac at 

9 that exit off of Monticello Road did you lean over into 

10 the passenger's side of your car as if you were going to 

11 retrieve any kind of weapon or anything? 

12 A Yes, ma'am, when he was hitting-me I was trying to 

13 move away to check to see if it was clear to drive away. 

14 

15 

16 

17 

18 

19 

Q 

°A 

Q 

A 

Q 

A· 

Did YQ~ move away to look for a weapon? 

NO, ma'am. 

Did you indicate to them 
) 

you had some type of weapon? 

NO, ma'am. 

HOW did-you finally -get away from them? 

When I seen the guy pulling me again, I- traveled and 

20 got up and ran to my car. 

21 Q okay. And -- now, do you know ,what that gun looked 

22 like that Walter had? 

23 A NO, malam, if it was any color, all Io seen was black 

24 and I ducked down. 

25Q A 11 ri ght. NOW,. duri ng thi senti re encounter, di d 
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1 walter or Isaac say anYthin~to you? 

'2 A Yes, rna' am. 

3 Q What were they sayi ng' to you? 

4 A , They sai d---

5 Q You can say what they were sayi ng. 

6 A 'They said what's that shi t you tal ki ng. 

7 . Q They said What's that shit you been talking? 

8 A 'Yes," ma 'am~ 

9 . Q 'Do you 'kno~ what they· meant by that?' 

10 A'· No, ma'am, only,thi~g I thought was me arguing 'With. 
. . , 

11 Rebekah.'. 'That's the only thing I know .. 

Q' DO'YOU mean -- by ·that, you mean the argument 

had been having earlier that evening? 

A . Yes, ma'am. 

12 

13 

14 

15 Q ' Did you see where they went after you got away 

16 them?' 

you two 

from 

17 A NO, .ma'am, I was trying to duck down 5till making 
j 

18 sure th~y don't shoot at me, and· I was trying to get to my 

19 mother's house and looking irimy rear view, t~ying to duck 

20 down, at the same time make sure they don't shoot at me 

21 while I was-driving off. 

22 Q 

23 A 

24 "Q 

25 A 

Were you injured during this incident? 

Yes, m'a' am. 

How were you injured? 

I had a,little cut right here up under my lip. 
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uh-huh. (Affi rmative). 

Ali ttl e ni ck. 

It was just a superfi~ial type of injury? 

Yes, ma'am, and also when I got kicked I had some 

. 5 . di rt in my 1 eft eye. 

6 

7 

Q 

A 

Di d you need medi cal treatment for w,hat happened? 

At the time not really cause I didn't even· feel it at 

8 the time. 

9 

10 

11 

Q Was it the type of.cut you· would need stitches for? 

A No, ma' am .. 

was getting assaulted in your eye something you'd 

12 need to go to the docto r about? 

A No, malam. 13 

14 

15 

'Q SO, did you, in fact, go to your mom's house? 

16 

17 

18 

A 

Q 

'A 

Q 

Yes, ma'am. 

okay. HoW did you feel 

I felt hurt and upset. 

okay. what do you mean 

after this ambush? 

by when you say 

19 hurt, what were you hurt about? 

20 You mean physi call y or somethi ng el se? . 

21 . A Emotionally hurt. 
.' 

22 Q why did·that emotionally hurt you? 

23 A 8e.cause I was. upset that she :got these two 

.. '. 

I felt 

24 individuals~t6 j~~p me~ over me and her arguing· about 

25 putting clothes on the children. 
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1 Q You bel i eved that Rebekah had had them do. thi s to 

2 you?' 

3 A' Yes, rna' am. 

4 Q . 'Were you upset wi th ,Walter and Isaac too? 

SA Yes, ma'am: 

6" QWere you mad at them? 

7 A Yes', 'ma'am, a, allttle .bit. 

8 Q Were you crying? 

9 A Ye's, . ma ' am.' '. 

10 Q who 'was at home once· you got to' your mom's? 

11 A My mother, stepfather, brother. 

12 QDi d you talk to you r mom and stepfathe r? 

13 A Yes, malam. 

14 

is 

16 

QHOW about Kerwin? 

A Yes ,rna 'am. 

And was he up when you got home? 

17" A No, ma'am. 

18 Q . okay. Did you 'Wake.hlm up? 

19A At the same time he was getting up at the same time I 

20 was telling h~m. I went to, go get him, tell him what was 

21 goi ng on .. 

22 

. 23 

24' 

Q 

A 

Q' 

25A 

Did you tell him what was going on? 

Yes, ma'am . 

Did you and Kerwin have·a talk? 

Not' really a talk. It was me, my mother, and Kerwin, 
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1 he was standing right) there in like the middle of the 

2 house and we was talking over whatls happened. 

3 

4 

Q. 

A 

what did you ~nd Kerwin decide to do? 

Kerwin said he was going to go talk to the 

5 i ndi vi dual s . 

6 Q Di d you and Kerwi n have some ki nd of pl a,n for tal ki ng 

7 to him? 

8 A No, malam, we -~ wasn't really no. plan.whatsoever, 

9 was no plan to do anything. He said he was going to go 

10 talk to them. 

Q What did you want to accomplish by t~lking to these 11 

12 

13 

fellows? 

A Hopefully get this whole thing worked out cause that 

14 di dn I t make no sense for~omethi ng 1 i ke that to happen. 

15 

16 

Q 

A 

What do you mean thi s whol e thi ng wor!<ed .out? '. 

Like them jumpingoh.m~ and find out what was going 

17 on, . the reason for that happeni,ng. 

18 

19 

Q 

A 

Did you know,why they had done it? 

No, ma'am, the only thing 11m thinking of was me 

20 arguing with ,Rebekah about putting clothes on the 

21 children. 

22 Q 

23 ti me? 

24 

25 

A 

Q 

Did you want two men going around jumping you all the 

NO, mal am. 

Did you want to have to keep looking over your 
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1 shoulder?-

2 ,A 

3 Q 

4 A 

S Q 

6 gun? 

7 A 

8 Q 

9 A 

10 Q 

11 have 

12,'· . A 

13 

14 

15 

16 

Q 

A 

Q 

A 

No, ma'am. 

Did you want to work that out? 

Yes, malam. 

when you and Kerwi n left the house, did you have a 

. NO, ma'am. 

Did you have a metal pipe? 

.No, ma'am. 

when the two' of you walked out the house, did Kerwin 

a gun? ' 

No, malam" I didn't see him with one on him at all. 

Did Kerwin' have a metal pipe? 

No, ma'a~, ~ didn't see one on him ,at all; 

Did you have ,brass knuckles in your pocket? 

I didn't remembe~ at the time, but I had them earlier 

17 onme'when I was·working on my car. 

18 

19 

20 

21 

Q 

A 

Q 

A 

,So, youdid have brass knuckles in your pocket? 

Yes, ma'am. 

Can you tell us why you had the~ there?' 

cause I was using them to finish fixing my car 

22 because I had a car accident, but. then the night or two 

23 before, and I had to finish fixing under my car to why I 

24 use them so I don't hurt my hand. So, I really don't have 

25 no money to buy tools like that. So, I have to use 

-------------------- -
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1 whatever tools that I have and the tools that I have are 

2 not really that good. 

3Q 

4 A 

5 Q 

6 A 

,Do you consider brass knuckles, a"tool? 

Yes; ma'am. 

What do you do with brass knuckles to fix a car? 

I use them to fix the car or t~ bend anything ,I need 

7 to bend, like,a nal1, or use them around, the house or 

.g anythi ng. Like I', sa; d, protect' my hand, be -- if I had to 

9 take a, anything or hit or anything. 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

What do' you mean to protect your hand? 

Like "up ·,un'd.~r my, cars; under my left control panel. 

say that slower. 

You were doi ng ,what:, under your car? 

Lower left control ,panel under my car. I had to fix 

15 that when I got in a car accident that night. Not that 
, , 

16 ,night, but somenjghts befor,e., when I ~ent up under my 

17 car I had to use a ratchet and turner, ti ghten boJ ts. 

18 Whenever I ti ghten it, ,I aiways hi t my hands. So, .:t9 stop 

'19 doing that I always use brass knuckles because ,I work on 

20 my car a lot and instead of hit~ing my hand and injuring 

21 myself, the brass knuckles are the---

22 

23 

24 

Q 

A 

Q 

So, you were having to go under your car and fix it? 

Yes, ma'am, I had to jack the car up and go up under. 

You would use them on :top of' your knuckles to avoid 

25 hitting them on the 'other metal parts of the car under 
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1 there? 

2 A Yes, ma'am, say I'm tightening a bolt and then tight 

3 without the brass knuckles on, but I need to get it real 

4 tight, and if I tighten it, sometimes if you use a 

5 ratchet, ,andti ghten the, bolt, it wi 11 sol i p off and you'll 

6 hi t your han'd. 

7 Q okay; , , 

8 A So, 'to stop doing th~t, I had the brass knuckles on. 

g 'Q . Had' you 'worked under, your car' that day? 

10 A Yes, rna' am. ", 

11· "Q And what did,you ~o with the knuckles after you 

12 . finished working? 

13 ,A 

14 Q 

15 ,A 

I put them in my pocket., 

okay~ 

I always put a lot of stuff, in my.pocket. 

• I 

·16 Q' Do you. know how 1 ongthose , knuckl e's had beeri in your 

17 'pocket that day? ' .. 

18 

19 

A I forgot all about them .. ,I 

Q which c~rdid y~u take to gO'talk to curtis and' 

20 . Isaac? 

21 A My brother' s. 

22 Q What kind of car is that? 

23 A . A Mazda Tribute s.u.v. 
24 Q That's the car we've be~n talking about all week, 

25 ri ght? 
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A Yes, ma'am. 1 

2 Q When you got in that car at any time on the ride over 

3 to Mr. Fleming's and a, to church Hill Apartments, did you 

4 se~'any guns i~the car? 

A NO, ma'am~ 

Q Did you see any metal pipes in the car? 

A No, ma'am. 

5 

6 

7 

8 

9 

Q 

A 

who drove the car when you left yo.ur house? 

My brother. 

10Q :okay. And where did you go first? 

11 A Miss Fl~ming's apartmen~. 

,12Q, Di d anybody get out' of the car,? 

13 A' Yes, ma'am. 

14 Q 'who? 

15 A My brother. 

16 Q Did he go to the door? 

17 A 'Yes, ' rna' am. " 

18 Q Did you see that? 

19 'A' Yes, ma'am. 

20 Did Mr~ Fleming come to th~ door? . '/ 
Q 

Yes, ma'am. 

1.1', .' 

21 A 

22 ,Q Did you see your brother talking to Mr. ,Fleming? 

23 A' Yes, ma'am. 
.. 

24 Q And after he came back-to th~ tar, where did the two 

25 of you go? 
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A Isaac'~ apartment. 

Q who drove over to Isaac's apar.tment? 

,A I drove over there. 

Q Was there any reason you switched drivers? 

A I told my brother I knew Isaac and them, where Isaac 

lived at, had been the~e before. So, I told him he was 

riding around the co~nerand I said 1:11, just drive there. 

Q . ,!\nd ; that" apartment tomp 1 ex has t~o ways you can' get 

to it off of t"Yo roads, right? 

A At the ti.'me I o\1ly knew one way to g:et in there.' 
'. ' 

Q whi~h way,did ~ou ~o to get ~n' there? 

A ,I -- St .. Andrews Road. 
. 

Q Once you got inside the streets and the apartm~~t 

complex its~lf, would Walter and Is~ac's apartment be on 

the left or the rlght? 

A On the left. 

Qokay. Did you drive by Walter's building? 

A Yes, ma'am. 

, .Q All right. Is there a parking area in front of the 

building? 

A Yes, ma' am. 

Q ,why didn't you park there? 

A Cause there was a lot of cars out there they had in 

parking spots that night. 

Q where did you go? 
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A Went around the back---

Q Let·me see. I might have what I need. 

3 Your Honor, the mystery of the missing, ~- curtis, let 

4 me show you this, picture. 

5 Have I shown you this picture before? 

6 

7 

A 

Q 

Yes, . ma I am. 

And do ybu recognize the· place that this ,pictute 

8 depicts? 

9 A It's the backside'area because that night I couldn't 

10 really see. 

11 

12 

13 

Q 

A 

Q 

okay,. You heard Mr. MacDougall testify., 

Yes, ma'am. 

And he said th~t he took this'I' believe in 2008. 

14 Is'there anything different about this area'in this 

15 pi cture than when you we're there ~m November 20 of 20067 

16 A I didn't see all them bushes there at the time. I 

17 didn't ~emember seeing a lot of ~ushes. 

18 

19 

20 

Q 

A 

Q 

So, the bushes weren I t tha,t bi g? 

NO, ma'am.,·· 

Let me show' you these photographs of, part' o'f the 

21 same area that the police took. 

22 Is this more like how the bushes were? 

23 A' Ye s, rna I am . 

24 MS. FULLWOOD: okay. Your Honor, if I may, .r'd like 

25 Mr. Johnson to come down ,and show the jury, on Defense 
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1 Exhibit 19, where he was parked. 

2 First let me ask you ,does Defense Exhibit 19 depict 

3 the area where you were 'parked? 

4 

5 

. 6 

A 

Q 

A 

Yes: 

okay. 

Yes, rna' am .. 

. 7 .' Q r I'd like you to come on d6wn here, curtis. 

8 A (wiiness tomes dow~ from the stand.) 

9' Q Hold the picture. I'll .hold-the picture and you use, 

10 .just"u'se this to point and show .the' jury -- probably have 

11 to. show them two .or three times to get ev~rybody -- show 

12 them where you were parked. 

13 A Right here. 

14 Q' .' . okay. Show them wher~ you were parked. 

15 okay. Show them ~here you'~were parked., 

16 

17 

18 

19 

A 

Q 

A 

Q 

(witness complies.) 

YOU can go back up. to the stand .. · . 

(witness returns to the stand.) 

All right. NoW, did you park nose in or tail in,when 

20 you went into .that area? 

21 

22 

23 

24 

A 

Q 

A 

,Q 

Parked the way I always parked, tai 1 . in. 

That's the way you always, always parked? 

'Yes, ma'am. 

Now, by the time you had gottenover:to Isaac and 

25 Walter1s house, what was your frame of mind? 
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HOW were you feeling emotionally then? 1 

2 

3 

4 

5 

6 

7 

A I was still a little upset because I was happy ,that I 

was going to get this resolved. 

Q what do you mean' by get this resolved? 

A BY talking the situation over and trying to find some 

peace about it. 

Q okay. so, what were your intentions when ,you stopped 

8 over there? 

9 

10 

A Go talk to the individuals about the situation. 

Q Di d somebody 1 eave the, car? -' ' 

11 A Yes, ma'am. 

12 Q Who? 

13 A My brother. 

14 Q ' Di d you leave the' car? 

15 A NO, ma'am. 

16 Q why 'not? 

17 A Because my brother told me to stay in the truck. 

18 Q If you'll come down, curtis. 

19 A (wi tness comes down from the stand.) 

20 Q Did you see where your brother went when he left the 

21 truck? 

22 

23 

24 

25 

A 

Q 

A 

Q 

(witness nods affirmatively.) 

HOW were you able to see where he went? 

I had to turn around over my right shoulder and look. 

And· if you wbuld please, show the people on the jury 
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where he went. 

A Right here. 

Q. come on. We need to show everybody. 

A (witness complies.) 

Q You can return to th~ stand. 

A (Wi tnes's retu rns to the stand,.) 

,,'Q How far down the walkway did he go? 

A 'All the' way to the end. 

Q Did he, at all times, stay in your view or disapp~~r 

from your vie~ at any point? 

A Disappeared, from mY,view. 

Q which way did he go? " 

A I guess t'O the 1 eft because when we" when, we came 

'into the apartment complex we seen'walter,A.J., and Isaac 

standing out front. 

Q when your brother left the car, di'd he ~ave a ~un on 

him? 

A NO, ma'am. 

Q Did he have a metal pipe with him? 

A No, ma' am ~ , 

Q So, you saw your brother walk down the, wall, he turns 

to the left, and you don't 'see him? 

A Yes, ma'am. 

Q What did you see or notice next? 

A After that I seen three guys coming out of the back 
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1 of an apartment 'with three shotguns. 

2 

3 

Q 

A 

okay. Did you ~now who the three guys were? 

I knew who two were, but the other guy I didn't know 

4 who he, was. 

5 

6 

7 

8 

Q 

A 

Q 

A 

9 ,Q 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q, 

A 

Q 

A 

who were the two that you knew? ' 

'walter,Gadson and Isaac wilson'.' ,.' 

All, right. Now; how many shotguns did you see? 

I seen three. 

okay. what was the lighting,like out there? 
, . , 

Light was -- I was able to see some areas. 

We~e there· street lights out there in that area? 

Yes, ma'am. 

Can' you de~cribethe gun that Isaac had? 

Yes, ma'am. 

what,didit look likej 
.. 

It was ~ big, long shotgun like the dne'r~ghtthere 

17 on the floor. 

18 

19 

20 

21 

22 

Q 

A 

Q' 

A 

end 

23 Q 

24 ,A 

okay ~ '. so, is this the shotgun you . saw Isaac with? 

'Yes, ma'am. 

What kind of shotgun did you see Walter with? 

walter had a shotgun ,that had a curved butt at the 

of it. He was walking with that in his hand. 

And what kind pf shotgun did A.J. have? 

A.J. had a shotgun that looked like Isaac's, but it ~ 

25 was a smaller version. 
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1 THE COURT: Let me ask this question, anybody on the 

2 jury ne~d to. take a break? 

3 (No r~sponse.) 

4 THE COURT: Nobody? ", 

5 '(NO response.). 

6 THE COURT: Go ahead. You may proceed. 

,,' 7' Q curtis, r~m having:you look at Defense Exhibit 17, 

8 18, and 19. 

9 
! 

Can: you showme~ u~ing any of those picture~, where 

10 you saw" those ,men come from?, 

11 

12 

A 

Q 

Yes, ma'am. 

which picture shows it best? 

, 13 ,This on~? 

14 A This one. 

1~ Q okay. This is D~fense Exhibit 17. 
16 whe're di d the men come from? 

17 

18 

19 

20 

A 

Q 

A, 

Q 

That direction. 

So, l~t'~ come on down here again. 

(witness comes down from the stand.) 

I want you to show the people on the jury where they 

21 came 'from. 

22 

23 

24 

25 

Q 

A 

Q 

Right in this di'rection. 

56, this patio area by the tree? 

Yes, ma'am. 

Where did they go from there? 
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2 
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They was walking towards my brother's truck. 
, , 

All right. whith of these pictures can you best use 

3 to show' us the direction they walked and where they 

4 wal ked? 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 ,Q 

(witness points.) 

Thi s one?' 

Yes, ma'am. 

where di d they wal k? . 

Is---

Go to the st~nd and demonstrate. 

11 What di recti on di d 'they go? I. 

12 show me up there. 

13 They walked in, like'a slanted direction towards my 
" . A 

14 brother's truck. In these bushes, th~y wasn't that big at 

15 the'ti~e, but at the time I could see him walking in the 

16 'same di rection towards my brother's tr'uck. . 

17 

18 

19 

20 

21 

22 

Q 

A 

A 

Q 

A 

So then the bushes wer~ more like this? 

Yes, ma'am. 

okay. They were able to walk through the bushes? 

'yes, rna' am. 

And how far down did they come? 

It came about halfway, about halfway because'they had 

23 stopped at a certain point. 

24 ,Q' okay. so, I'm going to get you to come down and show 

25 the direction they walked and where they came to at'a 
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certain point. 

okay. I'll tell you what I'm going to put,you over 

here because your voice that way will carryover to our 

court reporter. 

A They came this direction right here and they stopped. 
. , 

They ~topped'because once I seen, ~nce I seen them come ' 

out with shotguns -- actually I heard them come o~t. when 

they came out, Isaac asked walter is that the t-ru,ck right 

there. Walter said yes. Isaac says well, w,e're goi ng to 

shoot the niggers. When I heard that, I turn ,my brother . . 

truck on and I starteq bumping the horn and when they 

heard that they stopped. 

Q show us where, 1;h~y, s:topped. 

A Right about here. 
• l' 

Q Use this as ~ pointer cause you're u~ing your whole' 

hand there,. 

A ·.stop~ed right abo~t th~re. 

Q Right about there? 

A Yes, ma'am. 

Q Were they on the asphalt or still in. the shrubbery 

area? 

A I could~'t rea11y mak~ out cause I was looking over 

them at the shotgun at the time. My whole focus was on 

the shotgun. 

Q Move down and show these next people the way they 

----------- _. -- --
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1 came out and stopped. 

2 

3 

4 

5 

6 

7 

A 

Q 

su're 

A 

Q 

out 

8 ·A 

Came out and stopped right there~ 

Move down a, a little bit more S9 everybody c~lO be 

to see that. 

Came down and stopped right here. 

so, what did you hear Isaac :say as they were coming· 

of---

I heard Isaac say to walter is that the truck right 

9 there. Walter said yeah. Then ~saac said well, we're 

10 going to shoot the niggers. 

11 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

and 

Q 

A 

okay. And niggers, how did you react to that? 

I was terri fi ed. 

okay. d h'?· An .·w y .. ' 

Because my brother, my brother was out of the:truck 

I was in the truck and I was scared. 

okay. 50---

I was scared we were going to lose our lives that 

'18 night. I was terrified. I was terrified. 

19 

.20 

.Q 

A 

Had theynotited you? 

when I turn the truck on and started bumping the horn 

21 for my brother to come back the~, they stopped. 

22 

23 

Q 

A 

okay. when did you see your brother .next? 

I seen m'y brother run back towards the---

24 (The remainidg portion of Defendant Johnson's 

25' testimony is missfng.)· 
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1 THE COURT: You may proceed. 

2 CROSS-EXAMINATION ; , 
", .i • 

3 BY SOLICITOR MYERS: 

4 Q You said when Walter kicked you through the car 

5 wi ndow he cut your 1 i p ,i s that ri ght? 

6 A I don't know' when it was cut. I don't know when. 

693 

7 Q . So, if I heard you testify earlier that when Walter 

8 ki cked you'through the wi ndow and you put your hand up to 

9 your lip.and said he cut my lip along here---

10' A 

11 Q 

12 A 

13 

14 

15 

16 

17 

cut 

had 

Q 

saw 

'A 

No, sfr. 

.I'm·wrong? 

He kitked the window. --' I was putting my hand, up to 

my face, and he kind of kicked me in the eye area. 

some dirt in my eye . 

. I heard you say abo~t dirt in your eye, but I also 

you' point to your lip, said he:cut your lip,---

I~aid I'was inju~ed up under my lip. I had an 

I 

18 injury to .my lip ,I.,'recognized later at the time. I didn't 

19 even feel anything. 

20 Q 

21 lip? 

22, A 

23. Q 

24 A 

25 Q 

when-did you recognize you had an injury around your 

Later on' after I came to ,the jail~ 

After you came to the jail?" 

Yes, sir. 

How come this police officer didn't see any kjnd of 
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1 injury to your lip? 

2 

3 

4 

5 

6 

A 

Q 

·A 

Q 

A 

I donlt know, si r. 

Did you. tell him that Walter ·kicked 

Yes. 

,Did you point to where your lip was 

I didn't know my lip was cut at the 

694 

you? 

cut? 

bottom. I was 

7 just know -.;.. I was. trying to protect my face from getting 

8 shot. All I know is I got hi t and I jumped.' on, pull ed out 

the car. " '. 9 

10 

11 

.1.2 
13 

14 ' 

Q When you told him Walter kicked you, he looked at 

your face and he didn't, see no injury. 

where was that· injury? 

A Later on, si r? 

Q uh-huh. (Affirmative). 

15 A The i nj ut'y that I had was down ,here up under down 

16 here .. 

17 Q Did you get it in jail? 

, 18 A No, si r. 

19 Q' Where did you get it? . 

20 A : I got it when they jumped on me I guess. 

21Q Where? 

22 A They jumped on me off Monti ce 110 ... 

'23 Q But you couldn't see it? 

24 A HoW I, was I supposed to see it, si r? 

25 Q Your brother drives from Broad River and in his 



582 
Curtis Johnson - Cross-examination 

by solicitor Myers 695 

1 s.u.v., is that right? 

2 A Yes, sir. 

3' Q walter and Isaac are not there. so, your quest to 

4 find them, your trip.to find them, you go back to the 

5 apa'rtments' whe re Isaac 1 i ves, is that ri'ght? 

6 A Yes, sir. 

7 Q who drove? 

8 A ',I dro~e ov~r there~ 

. 9 Q why? 

lOA· ;. Because'·I told my brother I knew where 'hewas at and 

11 I'd dri ve over. there. 

12 Q You knew where Isaaclived7 

13 A' Yes, sir, from dropping the kids ·offto get· babysit~ 

14 Q 'so, if they weren'.t at 'Broad River, on your hunt to 

15 find them, "the .next thing was togo over to the 

16 apartments, is that right? 

A wasn't the hunt to find them at all, si r .. 

Q All ri ght. Before you got over there,' did, 

17 . 

18 

19 

20 

21 

call up.anybody, Rebekah, wal ter, . I~aac, or any 

22 

23 

24 

25 

and 

A 

Q 

A 

Q 

say, look, we're coming 

No, si r. 

Did you want to? . 

'Huh? 

No, sir. 

why? 

.over ,so we can talk 

did you 

of them 

it out? 
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1 

2 

3 

4 

.s 
6 

7 

····8 

9 

10 

11 

1'2 

·13 

'14 

15 

16 ' 

17 

'18 

19 

20~ 

"21 

22 

23 

24 

25 
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why didn't you want to.if all you're_going to do is 

talk? 

why didn't yo·u.;say, fellows, canlt wait till. 

tomorrow, my· brother and I, we can'·t wait, we're coming to' 

just talk, it out?;' 

. \: Whydi dn I t you want to? 

A si r, I---
" 

Q Huh? , 
f· 0,' '. 

A I was 'sti 11 upset and hurt at th~ time. \ . 

'" 

Q ·u.pset .and 'hu~t at the time? 

A' Yes,. ,I wasnlt---·. ' . '. 'I; 

Q That's.yourreason,fori·not calli,ng up these"men 

. "'5!.aYlng ';w~':just want ·to, talk 'it" out?·····. 
.: ' 

·A . 'I wasn':t thi riki ngabout;no phone, .. str .. 

Q What w~re·you thinking ~bout? 

You'were thinking at going'over ther~'to do some 
, " 

harm, to fight it out, wasn~t. you.? .,' 

A No, sir, I wasn't,' sir .. ," , 

,Q why didn't you call th~m? 

A I just wanted· to go over· the re and' tal k to them. " 

Q why didn't. you say look, 'r'm just wanting to come 

over and talk with you? 

'why. didn't you do that? 

A That's what we, di d when we got over there. 

Q why· didn't you warn them and---
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MS.' FULLWOOD: Asked and' answered.' 
. . 

. SOLICITOR MYERS:' He hasn't answered i.t.' If he 
I . - j 

. . . 

answers it, I'll 'be happy to stop. ' 
. .' 

THE COURT: ' Ask it,·one more time. 
. '. • . ,J 

Q why di dn' t ,you call theriJ?, " , .; 

Tell thi s j ury ;on~ ,good common; 'sens~, sound reason why. 

Y04'did"not call them. 
• ~ , , .-;1 

I didnit think about calling. nobody;,':'~ir,~at the. A 
" ' 

time ... 

Q 

, 
'Didni'i:, think about ,ca:llin'gth~tn, si,r, at t.h~time? 

A .;' Iwasjustthinki'1g·t'about,:.go'ing,,',tr~Ying~to. -t~lK it' 
'," ,0 ".,. ". 

~,1 • ..' 

13 " Q.,.'.Just.'ihinking about~ going ~ver"to:'t.alk:~it;.over',;,but 
14 

1-5 

16 

17 

18 

19 

"20 

21 

22 

23 

24 

25 

Is tha:t right? ••• ~ , 6',' 

, 

A I. jjJst wan'ted' ,to tal k to .them. 

Q ',,~dU havet,? speak ~p louder." '.' 

A Just ~oing to'g~-talk to.them. 

.Q Just goi ng to ,go tal k with' them.:,' . 
. ." 

You said·a little while ago you saw them out front. 

when }/bU ,pull ed up to' the apartments, didn't you? 

A Yes, si.r. 

. Q If you saw them out front, why di dn' t you pull up and 

talk'with them out front?· 

why did you have to sneak around back? 

, " 
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I ain't sneak around back, sir. 

Why didn't you drive around back? 

3 Why didn't you just· drive around. out front? ' 

698 

4 

5 

6 

A The parking lot was full of cars and plus they seen 

the truck already. 

Q Let's break th~t down. The parking lot is full of 

7 cars. They -- these places are full? 

8 A Yes, sir. 

9 Q You can't stop in the middle of the road and say 

10 fellows, we're here just to talk it out? 

11 why didn't you do that? 

12 A Sir, I'didn't w~nt them thinking I was trying to go 

13 over and hurt them or anything like that. 

14 'Q why didn't you stop there? 

15 All you wanted to'do was talk? 

16 A I was just gonnaget a parking spot and go talk to 

17 them. 

18 Q Why didn't you stop there? 

19 You're already out there, why didn't you go around 

20 back? 

21 

22 

A 

Q 

They seen the truck. 

If they seen the truck, why didn't you stop ~nd talk 

23 wi th them? 

24 . Why did you sneak around th~re? 

25 A I wasn't trying to sneak. 

585 
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1 Q 

2 A 

3 Q 

curtis Johnson - cross-examination 
by solicitor Myers 

why did you--­

They'seen i't. 

699 

What difference does it make if they have seen the 

4 truck? 

5 You---

6 

7 

8 

A 

Q 

A 

TheY'seen the truck. 

what difference does that make? 

I wasn't trying to ride or cause any harm or do 

9 anythi rig'.' I w,anted to try to par k, get out, and try to 

10 talk it over with them. 

11 . Q 'The reason you di dn 't stop, ri ght then and i s all 

12 these places, all these parking places, ain't no vacant 

13 

14 

15 

16 

'17 

one, i.s that right? .\. 

A si r, when I looked' I ain't seen no parking lot open. 

Q The parking lot is full? 

A When I look I ai nt' seen no parking spot. 

Q Do you tell. them hey, there's no parking spaces, so 

18 we're going to pull around back so we can·talk it. out? 

19 

20 

·21 

22 

23 

A 

Q 

A 

Q 

A 

No, si r. 

Why not? 

I wanted to park and talk to them. 

You were really upset then. You're still upset? 

sir, I was upset, concerned, whateve~. Just wanted 

24 to talk i.t over. 

25 Q wanted to talk it over, upset and talking it over, 
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1 but you sure·have got a clear memory of where you parked. 

2 You sa; d you parked by some mail boxes . You even remember 

3 the mail boxes J fs that right? 

.4 A No, sir, I didn't say I parked by any mailbqxes. 

5 Q We're going to talk about that. Drove by the 

6 apart~ent and I parked th~ vehicle.down from the apartment 

7 near. the mailboxes. That's what you told the officer at 

8 the jail on November 20, 2006, when you were talking with 

9 him. 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

No, si r. 

You parked by the mailboxes? 

NO, si r. 

You deny you told him you parked by the. mailboxes? 

I didn't tell him that, si r. 

I'm going to put you, 'him o'n the stand, put you on 

16 noti ce. 

17 

18 

A 

Q 

Yes, si r. 

You still de~y you told him· you parked by the 

19 mai 1 boxes? 

20 

21 

A 

Q 

I didn't tell him I parked by any mailboxes·. 

You're so upset you just want to talk, but you 

22 remember even the'height of the bushes. 

23 A I know the bushes wasn't that big. I barely even 

24 seen any bushes when I went back.' I.never been back there 

25 before. 
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,IQ. You just had two photographs a while ago Ms. Fullwood 

2 was showi ng you'., and you sai d, no, the bushesherei n thi s 

3 one, they weren't that tall back that night. You ,~ven 

4 remembered the height of the bushes in your upset, 

5 confused state?,' 

6 A Sir, I, didn't see a, bushy tree like,that when I was 

7 riding' back there. I did not see that. 

8 Q You're talking about all ,kind of details, 

9 Mr. Johnson. 'Even thehei ght of bushes and where you 

10 parked, but youtre so tonfused and upset. 

11 Is that what you want us to believe? 

12 A, I didn't say the height. I said the bushes wasn't 

13 that big. ,It was small; I couldh'~ even see. It w~s 

14 dark outside. 

15 Q Three men come out and all three of them have guns? 

16 A Yes, sir. 

17 'Q' I heard you a little while ago describe those guns in 

18 detail" what each one of them looked like. 

19 A 

20 .Q 

21 A 

Yes, si r. 

Do you remember even what the guns looked like? 

When they came out, the shotgun gun, sir, I was so 

22 scared and terrified I didn't want to make: a move, 

23 . whatsoever in the vehicle cause I didn't know what was 

24 going to happen next. 

25 Q They came out with shotguns and you're so scared and 
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1 terrified you're able to look, and see what each shotgun 

2 looked like? 

3 You even described the butt of one of them. 

4 A Yes,' sir, I seen, by the way they was holding and 

5 walking,walking tOW,ards the truck . 

6 

7 

8 

Q 

A 

Q 

. ' . 

You saw? 

Yes, si r. 

And you were: so scared bec,ause they were potn!,i ng 

9 three shotguns at your brother? 

10 A No, they came out first pointing the gun at the 

11 truck'~" ',' 

'12' Q 

13 A 

Huh? 

Then I start the truck .. After I hear, after I hear , 

14 Isaac say w~s that the truck ri'ghtthere, offi cer said 

15 yeah, and~-~ 

16 Q oh,as soon as they came out, you started up the 

17 truck? 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

Q 

NO, si r. 

Before they're talking?' 

No, sir. 

Didn't you just say that, right there? 

No, sir, .1 didn't. 

I'm sorry. I misunderstood you .. GO ahead. I'm 

24 sorry to cut you off. Go ahead. 

25 A After -- Isaac said wegonna shoot them niggers. 
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Curtis Johnson ~ cr6ss-examination 
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Q uh-huh. (Affirmative). 

A I turn the truck on and start bumping the horn 

because my brother was out there. I was scared for my 

brother's life. 

Q where was your brother when they first came out? 

703 

A Already walked to the beginning of the patio to talk 

to them. 

Q 'He was coming back around this way or where? 

A He was coming back. 

Q why 'did he go to the front to:begin with? 

A He was in the front 'where We'seen him at., 

Q He was going arou~d the front to talk with them? 

A Yes. 

Q' Y'all had seen them at the front; So, you parI< back 

down over here so' he could' go'back over and there's no 

parking 'spaces over here.either" right? 

A NO, si r. 

Q All that is full? 

, The whole thing ,is full? 

A Yes, si r. 

Q ,So, he's going to do your talking for him. 

why didn't you go talk? 

A Because. 

Q Because what? 

A My brother said we wasn't going to talk to them. 
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why didn't you ~alk? 

704 

My brot~er told me I want you to stay here, want you 

3 to go talk to them because --

4 Q Had they confronted your brothe~ on Monticello? 

5 A No, si r. ' 

6 Q who di dthey confront? 

7 A Me. 

8 Q why di dn' t you---

,9 AMy brother told me to stay there cause I didn't want 

.10 them to,think I was trying to do anything.' 

11 Q t Go ahead. 

12 A" They don't know him. so, my.brother want to go talk 

13 to him. 

14 Q If they don't know him, why is he a good fellow to 

15 talk wi ththem? 

16 A NO, sir, I don't know. Maybe they thought I was 

17 'trying to do something. 

18 Q why woul d they thi nk that? , 

19 A They just jumped him. 

20 Q' They just jumped on you? 

21 A Yes, sir. 

22 Q Three guys come out with shotguns, is that right? 

23 That's what you told us. 

24 

25 

A 

Q 

Yes. 

You tell this officer over here that your brother 
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1 says put down the gun, We can fi ght it out,. I thl nk you 

2 told us that: here a, 'a little while ago, is that right? 

3 A 

4Q 

5 A 

No, si r. 

You didn't tell us that a little while ago? 

No, sir, my brother said, please,' put down the gun, 

6 please, ,we didn't, come over,here ,to ,harm anybody, shoot 

7 anybody, just 'came to talk. 

8Q I wrote down,here you said please three or four' 

9 times. 

10 where in your statement to officer Collins did you 

11 say your brother said please, please, please?, ," 

12 A 'Sir, I was so'scared and shook up when I, wrote that 

13 statement. I didn't want to write the statement. 

14 ,Q" You weren't so scared and shook up you coul dn' t, 

15 describe the shotguns, were you? 

16 

17 

A 

Q 

I was scared and shook up.' 

Didn't ypu tell this officer here ,that they came out, 

181 see them come .out, with shotguns, Isaac, Rome" and ,the 

19 

20 

21 

22 

23 

24 

25 

other dude named A.J.? 

A 

Q 

A 

Q 

A 

How do you know his name was A.J? 

Because the officer told me what his name was. 

The officer told you what his name was? 

Yes. 

You sure about that? 

Yes, sir. 
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Q You sure about that? 

A ; 'I Yes, si r ~ , 

706 

Q The other dude named A.J .. and they pointed it at my 

brother' 5 truck and I was ",the driver., My. brother was 

outside and he said put the guns down and let's fight it 
. , " 

o~t. ' 

He didn't say that?,: 

A NO, ~ir,the officer~~~' 

Q' Huh? 

" , 10:'" A The offi cera:sked' me was it gq'; ng to; turn ; nto a' 

11 

12 

,13 

).4 

15 

16 

17 

1.8 
, 19 

20 

21 

22 

23 

24 

25, 

fight. I; said I didn'.~ warit a fight., I was gojng'to talk 

it over;andthe officer asked medo,you,thi.n~,;,t·woLild". 
: . '. 

turn into a, fight. He','said,.:'sir, :my.~nten~{orCwa~n't to.', 

go figh~" and I said could it possiblY' turnlnto a fight, 

and I said sure, possibly, .. ,th,at could have"happene9",'but 
" . .~ .' 

my i ntenti on wasn I t to 'fi ght, but to t:al k tt'o ,·them ~ . 
, , 

',Q Listen to this carefully cause'you\signature"is 

right below "it here.' 'My :brother·said put the gun- d,9wn clod 

1E~t" s fight, and Isaac ~ays, 'yeah, and then they 
. ' 

,fi ghti ng. , 
1('. 

," 

A si r, I-':"-

Q You deny you >tol d officer'steve collins 'that 

. November 20, 2006, at Lex; ngton county sheri ffl's ' 

'o,epartment--- ' 

start 

on 

A sir; I'was sO'shook up trying to explain to them, and 
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he was trying to calm me ,down, and he told me the s~ory 

what happened, knew it was self-def~nse, ·dori't worry:about 

it, and I said, sir---

'Q If'yoLir brother told 'them to put the guns down and 

1 et I s, fi'ght . i t qut, a!1d they, put the guns' down and start 

fi ghti n9, that lsn l t self-defense, that 's, mutual 'Go!l1bat, 

'1:heY're'agreeingto fight it out. 

A ,No, sir, they did not start a fight. 

'Q ':wHy did yous'ay' tn h,~re they':star,ted,a'fight?; 

"'10' , A'" ,,' I: was' shook up~, ',,'r didn't wan,t to 'make the, s~,~tement' 

11 
'".> " • • " • ~ . • .: ' 

at all.'" r tal d",the ',off; cer I did; not, want to make a' 
,.' • - • I 

. 12', statement ~ ,My :brother 'was sho,t. "I think I shot the ki ds; 
, - . ." .', ,," . .,'. . . ~ .:! , 

,,'13 ',;. I"~hink IS,hot the' :kids; '(,' 

14 Q .. ,:- wde. :,.L:et' me stop' he r:e. ' 
, " . .' 

,'/ 

, 15 You " to 1 d' ,,~hi.s, O~fi.c~r': y6u: di:dnot want 1:9' make a 
. '," 

16 ',stat'ement? ' " ,', 

, 17-

18 

19 

20 

, 21 

Q . You'di dnot wCl:nttomak~ a statement? " 
. . '. .:~ ., 

" 

A,'" Yes ,si r,."I di dn I t want to wr,i te.anythi ng' down. ,I 
:' ,I ' 

.' : " 

wasso',hurt. I':'--' 
. ',,~, . : 

,MS. FULLWOOD: 
.. 

Your Honor, I believe we're'getting 

22i nto. an area' where we mighthi:lVe to' t~ke up a matter of 

23 "law; 

24 SOLICITOR MYERS: Y~ah, I dori't think so, but I would 
" 

25 like to talk about that a ,little bit, yes, si r. 
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1 THE COURT: Ladies and gentlemen, please, if you 

708 

2 would, retire ~o,your jury room. Don't discuss the case 

3 or begin any deliberatiqns. 

4 (WHEREUPON, the following takes place outside"the 

5 presence pf the jury.)·_ 

6 THE COURT: Ms. Fullwood, be happy to hear from you . 

. .7 MS .. FULLWOOD: wi th -- i f we .. ~ re goi ng to get into 
" , 

8 questioning that's going to' involve,-- we probably" need to 

9 have a Jackson v. Denno, heartng. 

10 SOLICITOR MYERS: I don't think we need a Jackson v. 

~1 Denno hearing because he'$ taken the stand, and when,he 

12 takes the_stand, it's jusi like an~ other witness. 

13 THE "COURT: I understand. Is there a -- here is the 

14 ques.ti on. Do you wi sh to -- are you'" goi ng to attempt to 

15 admit th~statement? 

16 SOLICITOR MYERS: No,'. sir, I'm just asking him:what 

17 he told this officer. 

"THE· .COURT: Yes, ma' am. . ), 18 

19 MS. FULLWOOD: This is myunderstandihg of the law, 

20 judge. When he testifies, any type of technical fifth 

:21 amendm~nt warnin~s of the rights,' just basically nqt an 
" 

22 issue, but voluntariness -- if -- an involuntary statement 

23 "is never admissible for any reason even for impeachment. 

24 NOW, I might,have it backwards, but I'm pretty sure 

25 . that it's that way. 
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presence of the jury.) 

, THE COURT: Mr. Myers, you may continue. 

CONTINUED CROSS-EXAMINATION 

BY SOLICITOR MYERS': 

729 

Q when your brother came around; your brother said put 

down ,the gu'ns and let's fight, your brother start.ed 

, fighti ng? 

" --' 

A >No, si r" 

Q' Isn1t thatwh~~'you told. this .offic~r? 

A' .. NO,S; r. 

Q' And 'the 'reason you ran over ,walter is cause your " 

brother wasfi'ghti ng wi th A; J. and':, Isaac, i sn' t that 

right? 

A, No, si r.', '. 

,,' 

Q why did·you run over walter and' nc;t the other two? 

A Because walter ,was pointing the gun ',at my brother. 

He cocked it and ran towards my brother to shoo~ him. 

Q ~. Oth~r two didn't have guns pointed at your brother? 

A 

Q 

A 

him. 
.:=.:. 

'Yes, sir,he did. 

why didn't ~ourun over towards the other two? 

Cause· walter was running towards my brother to~shoot 

.' 

Q walter was' running towards your brother to shoot him? 

A Yes, sir. 

Q The other two had shotguns pointed at your brother? 

, ....... ,..- ~~, ,'" 
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1, A Yes, s; r. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

, '18 

19 

20 

21 

22 

23 

24 

25 

Q But you choose to run over Walter? 

A Yes, sir, he was rurining towards my brother ~hile he 

was trying to come back to the truck and trying to shoot. 

my brother after he cocke'd the shotgun. 

Q Your brother was trying to come back to the truck? 

A Yes, si r. ," 

Q And you said, when ,you cranked, up the car, the car 

was cranked up, and you started running at him, walter 

started runnings;deways and backwards? 

A The car was already cranked up when I heard him say 

they was going to 'shootus,start the car----

Q Right. 

A And Walter was run back sideways?: 

Q He' s runni ng back s'i deways? 

HoW is he pointing a gun at you' if he's trying 'to get 

away from you? 

A He was running' back,rurining back sideways pointing 

the gun up at the truck. 

Q Running back sideways pointing the gun up at the 

truck? 

A Yes, sir, at first He was pointing the gun at my 

brother, stop ffom rtinning, ~hoot my brother with the gun. 

Q Yeah. 

A He ran back. 
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Q Yeah. 
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A When he was run,back sideways he ran back upon the 

shotgun up at my brother. My brother was out of the 

truck. 

Q uh-huh~ (Affirmative). 

A He was going to shoot me. 

Q He's,going to shoot ~bu riow? 

A " Yes,' 'si r. 

Q" Because you're try,ing to' runliim over? 

A' No,' si r, cause I, was trytng' to stop him from', ki 11 i ng 
," 

my brother.' t· .. • ", . ',' 

Q What,we~~you doing,goin~ at him with, that car 

accel erating?, ' 

A Trying 'to stop him from shooting my brother. 

Q You didn't even know you hitrhim? 

Is that you told the jury?, 

A Yes" si r. ", 

Q Run over a man' and you told us you didn't even know 

you hit him? 

A 'Later on I found out, I, hit him. 

Q later on you said you' found ou~ __ you hit him. You 

'said everything went black., .. 

A' Yes, sir, 'I remembe~,seeing a tree and I hit 

something. 

Q You hit something. You said then you looked over, 
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1 ~nd your brother is fighting with two people and two 

2 people are holding guns on him? 

732 

3 A NO, .sir, my brother was trying to get away and A.J. 

4 was trying to hold him down and Isaac had the gun pointed 

5 at my brother. 

6 Q You sai.d A.J. was trying to hold him down and Isaac 

7 had the 'shotgun on him. \ You told thii office~· here your 

8 brother was fighting with the dudes .. You started,the 

9 truck up, and aimed it at Rome, that's walter, and that 

10 

11 

12 

you' ran over him, hit him? 

Didn't you tell the officer here you hit him? 

A He told me that he found out they hit him when we ,was . 

13 . having a verbal conversation before I wrote that 

14 statement. 

15 

16 

Q You were·interviewing the. officer? 

He was giving you the information' ,arid you were asking 

17 him the questions? 

18 A He ,was i.r1tervi ewi ng· me. He asked me 'what was' goi ng 

19 on. We talked before I wrote that statement. 

20 Q Anyhow, in thi s statement you sai d I hate hi m and 

21 then he hit the tree and then you said I seen my brother 

22 still 'fighting ... Now, how -- you didn't name A.J. and 

23 Isaac holding a gun or fighting with your brother in the .. 
24 statement. 

25 Why didn't you put that in there? 
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1 That's new today. That's the first time we heard 

2 that. 

sir, I told the detective that. 

'YoU told the detective that? 

I told him that. 

733 

'3 ,A 

4 Q 

5 A 

6 Q You tol d thi s detect; ve that ni ght .at the j ai 1 A. J . 

7 was fight~~~ withyou~ brother and Isaac was holding a 

8 . shotgLm? 

A Yes, si r. 9 

10 Q I'm going' to put him on the stand to deny you told 

11 'him that. 

12v.ou still want to sti ck to, it? 

13 A Yes, ,s; r, .• • ;.r 

14 ,q And then you told him that.you you reached in the 

, 15 glove .. box, but you didr" t. know a gun was in there" but you 
. ,. 

,16 reathed, in the glnve box and pulled 9ut the pistol? 

17 'A Yes, sir, I, seen one in there before when I was 

18 driving nlY brother's truck. 

19 Q You said. when you went over this there wasn't' any 

'20 guns in the truck. You told Ms. Fullwood that earlier. 

21 A I wa~nlt ~hinking about any guns in the truck when we 

22 run over there. 

23 Q You had run over a man, blacked out, and. all, of a 

'·24 sudden you knew to stick your hand' in the glove box with 

25 . the gun in there? 
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A NO, sir, when I seen my brother's, life ;n danger I 

looked ;n the glove'box and try to save his life. 

Q ,So, you ain't', so up'set and confused and terrorized 

now that you can It thi nk straight J that you know to reach, 

in the re arid' get a g'un, i sn 't, that ri ght? 

A," , I was',' stillterr;'fied. 

Q You were sti 11 ter'rifi ed? 

A stilT terrified. He had a shotgun, on him. 

Q, said I stillseen',my',brotherfightjn'g, and then you . ' , , 

said you shot one'shot to get, them off my 'brother, , ahd you 

said wh€:m I got out with the gun,' after'yo.u'dsho1= at 

them, they all stop and they get'up and',~tart runni ng 
, , . 

>-

away. The fellows with you: brother try to: run ,:away after' 

you shot on~ time~ 
I, .' 

Isn'ttha1: w,h~t' you' told thisofficer7' 

A No, si r. ;' .. 

Q I'm going'to':put~him o~ the stind. 

A We had a v~rba l:comlersati on~-~ 

, . 
. ;, 

Q' "That night' you 'tol d "him 'You shot onetime, and ',then 
, , 

they';got off' your brother and tri ed to run away. You 

, deny---

A 'NO, sir, I ~hot him through the treei and they was.' 

pressing me down hard,: and my.brother was on the groUnd, 

, and Isaac had the shotgun on ,him. They was about to shoot 

him. My action was to go save my brother's life. ~'shot 
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1 "the gun in'the tree hoping they'wou,ld get off my brother 

2 ,and stop.' 

'3 Q': Arid th~re~s three '~eople over ther~, and yo~ said I 

4 shot the gun until ,it 'was empty. 
, ' 

5 You, told the, off; cer that, di dlJ' t you? 
, , 

, , 

A I told them I shot the gun. • He asked me how many 

,7 times Ishotit~ I ju!st said I ,shot, and pulled the gun· 

,'8' out the, w.ay. ' 

, ~. ' 

'9 

10 

'Q L~;t me., ,as,k' you t~,i s,' ,: ' 
. . I' . 

, Didn,',t ryou ~e,llth~~officer 'i'hat,night ,at th~~, " 

11 'Le?<i'ngton Cc:~)Unty sheti ff"s Depar1;ment I shot it unti 1 it 

12·, was:emp:ty?:, 
. ;t.-

13 :i.A '" I tol dhim ~I shot it.,.I don't, know how many times I 

,,14, shot it.: 

15 

16 

, 17 

.Q Didn't you' tell him IshMotit,until it was. empty? 

He asked' me how many, times di d 'I shoot i.t .. He sai d" 
" 

A 

, '" ' \ 

how many times I ,shoot it,' onc~;, twice, or ,what. I said, 
" ',"'I " \. 

; 

18 si' r, I don't know., I was just---

19 ,Q',' I tell you wh'at ~'m going to do,' I'm'going t,o call! 
" 

20 him to testifyin'a li'ttle'bit, al!dI'm.,going to ask him 

21 what you 'said, and if he says I ,shot it until it, was 

22 r emptYi ishe lying or are you 'lying? 

,23 MS. FULLWOOD: objection. pitting. 

24 THE COURT:, Sus,tai ned. ' . 

25 Did you tell him that? ' 

. ,': 

,-' 



~ ____________________________________ ~ ________ ~S03 
Curtis johnson - cross-examination 

by solicitor Myers 

All I'm saying is what I told him that night. 

That's good. 
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lA 

2 Q 

3 

4 

You deny telling him you shot it until it was empty? 

You deny that? 

5 A I told him I shot the gun. 

6Q we'll put him on the stand. You said in here a 

7 little while ago I don't know what I did,with the gun. 

8 You said that a little, while ago. 

9 

10 

A 

Q 

Yes',' si r. 

Didn't you tell this'officer 'here that night at the 

11 sheriff's Department that, after shooting, the guy dropped 

12 the gun un the ground, mybrothe~ left' with it? 

13 A He asked me what could happen to the gun. I said 1. 

14 don't know. He said don't you think you could have popped 

15 and dropped it.' I said I don't ,know. He ,asked me that 

16 ,that's the·one that said don't you think it- proba~ly 

17 dropped. 

18 

19 

20 

21 

Q 

A 

Q 

A 

'He's the one who'said that? 

Because I was in shock. 

He was the one that told you that? 

I said, sir, I'm in shock. I don't even feel like 

22. talking about that right now. We had a verbal 
, 

23 conversation ,before I even made that statement. ' 

24 Q Your brother's over tnese two guys, ,Isaac and A.J., 

25 and they're all together, now you empty that gun, and 
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by solicitor Myers 737 

1 don't hit your brother,' kil'l a man, and paralyze another? 

2 A I di d shoot my brother. 

3 .Q Pardon? 

. 4 A . I di d shoot my brother·. 

5 Q You sh()t your brother? 

6 A .. As you seen earlier i'n ·trial, he was shot. 

, 7Q You I re the one' that shot your brother? 

8 A Yes, sir. 

9Q whydi dn' t you te·ll this office·r 'you shot your 

) .. 0 brother? . 

11 A . I di d .. 

12 Q sure? 

'13 A . I did. 

~i' 14 Q You di d it,. 

15 AI was screaming and.'the kids ~eard. other people 

16 can't believe what happened. I was so .htirt. 

17 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Why di dn I t you tell that offi cer that ni ght not only · 

I did. 

You did? 

Yes, sir. 

You told this man that that night? 

Yes, sir. 
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Curtis Johnson- Cross-examination 
by soiicitor Myers 

I'~ going to call him to the stand ,and ask him 

2 whether you did or you didn't. 

3 You told him you shot your brother that night? 

4 

5 

,6 

A 

Q 

A 

Yes. 

with that gun? 

Yes, sir. 
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7 Q DO yo~ r~member hi~asking you '-- petective collins 

8 asked you if you we re shooti ng at, the men fi ghti ng wi th 

9 your brother, how was it that you shot them, but your 

10 brother was not shot and you di dn' t have .. an answer to it. 

11 He as ked you how di d you ki 11 one and paralyze 

12 another and shot.two men, but you didn't. have an answer 

13 for him at all, did you? 

14 A 

15 Q 

sir, he did not ask me that question at all. 

I'm going to p~t him on the stand. 

16 Let me ask you a few mo're questi ons . 

17 You don '.t: rememb~r ki cki ng 'Isaac? 

18 A NO, sir, r don't re~all kicking nobody. I was still 
, , ' 

19 in shock. I shot my brother. Beverly told me I shot the 

,20 ki ds. 50---

21 Q You don't remember shooting A.J.? 

22 A I was -hurt about that. I shot the kids she said, and 

'23 I thought I sliot my brother' also,·and---

'24 

25 

Q 

A 

You don't recall kicking Isaac? 

sir, I don't recall kicking nobody. I was more 

605 
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Curtis' Johnson - Cross-examination 

by 501icitor Myers 

1 'worried,about·what happened. I t6ld my brother and 

2 Rebekah told me I shot the kids. ' 

3 Q' 'You don't remember 'kicking A.J.? 

4 A si r, nobody don't recall ki c~i ng nobody at all. 

5 Q ,How about expl ai n somethi ng to us? 

. 739 

6 How do you get A~J. and Isaac's blood on your,shoes 

7 and' socks if you' didn' t . ki 11 them?' 

8 A , si r, I do not know. 

9 Q 

10 A 

11 

12 

13 

14 

A 

Q 

A 

Huh? 

-I, do not know, .sir'. ' , 

ybU went to shop -- you werecin· shock again? 

'51 r? . 

You were; nshock again and can' t remember? 

si r, -I di d not, ki ck hi!11 ... · I was more worri ed about my 

1S brother and the kid~. 

16 Q Explain to the.jury how, on your left shoe, is A.J.'S 

17 blood, your left shoe and sock, and on your right shoe and 

18 sock; s Isaac's bloo.d?' 

19 How did that get'on your shoes? 

20 A I do not know. I was more' worri edabout the ki ds and 

21 my sister being shot, and more worried about Rebekah. I 

22 cou,ldn't believe what happened. I'.almost got shot also. 

23Q You remember telling, screaming at Isaac you been 

24 sleeping with my girlfriend before you shot him and killed 

25 him? 
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A 

curti s Johnson - cros,s-exami nati on 
by sol,icitor Myers 

sir, I did not say nothing. 

MS. FULLWOOD: objection. That ',s, outside of the 

3 evidence. 

4 SOLICITOR MYERS: No, that's the testimony. 

5 THE COURT: I sustai n; ,I don't' remember that. 

740 

6' SOLICITOR MYERS: We can call the latest testimony' 

7 back. 

8 THE COURT: y' all come forward. 

9 

10 

11 

12 

SOLICITOR MYERS : I'll go onto another thi ng,. 

Q You remember ~elling Rebekah, ,after you shot Isaac, 
, ' 

i~ this the nigger you love? J 

A No, sir, I di d not say that. I was a'ski ng where ~ s 

13 the ki ds, is ,she okay', are they okay ~'" I was 'more wdrri ed 

14 about them than anythin~. 

,15 Q You, don't remember sayi ng that? 

'16 A" NO, si r, I 9id not say that. 

17 ,Q ' After th~ shooting you 'then get more upset, more 

18 :~errifi~d~ and more in shock that you think the kids are 

19 hu rt, ri ght? 

20 

21 

A 

Q 

Yes, sir. 

And you ~o in and you talk with,Rebekah and th~ kids 

22 to see if they're all right? 

23 A NO, sir, I ~id not see the kids at all. I was asking 

24 Rebekah where 'are the kids, where is your sister because 
, 

25 you said I shot the kids. 
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! 
.1 

I 
1 , 

Curtis Johnson. - cross-examination 
by solicitor Myers. 741 

1 Q You're really terrified now; but you're talking with 

2 Rebekah and everything? 

3 A' Rebekah was screaming. 

4 

5 

Q And everybody is screaming. 

, Amy,' s screami ng. 

6., A ~ didn't se~ Amy. 

We hear on that tape .. 

7Q 

8 'A 

They're all upset, is that right? 

i didn't .se~ Amy. .:-. 

(. ' 

9 .Q What do you do whe~ the poli~e a~rive? 

10 . You',r:-e _ outs;:de~_ because they arre.sted you?, 
, ' , ", t • 

11 A . sir, I walked_~waY.·- IWi;lS sO hurt .. -I was so hurt. 
\ 

. 12 . ,I shot the .kids .. I was so hurt that I shot my brother. I 
:. '. . 

,11 " was hurt about the whole situation which just happened 
I . 

14 :. that;wasn't suppose to happ,en. 

15 

16 

17 

18 

Q 

A 

What: h~ppened to your brother?, 

He .went to go get help. 

Q. He went to go getheJp? 

A . Yes. 

19 Q so, he left? 

20 A. Yes. 

21 Q He took the gun with him? 

"",. 

22 A si r., I.di dn' t know what. happened to the gun 

23 whatsoever . 

24 Q After you, shot and killed Isaac, murdered .him, and 

25 your brother comes out of that.area, anybody else come out 
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Curtis Johnson - cross-examination 
by solicitor Myers 742 

that sliding glass door? 

A Rebekah did. 

Q Anybody else? 

A NO, si r. 

Q so, nobody else and then the police :come out back and 

they arrest you? 

A· Yes, Rebekah came out -- when ,she was.screaming she 

came out she told me 'the k;'d was shot, the ki d,s. was 

shot. 

Q Right. 

Nobody else bther than Rebekah?· 

A No, I was walki~g with her, asking where the kids 

were, where are the kids. she was back inside and 

screaming oh, my God, the kids shot, ,oh,my God, why you 

do that. I said that I was going on'with my brother 

trying to help me. 

Q I got one final question for you. 

If one man's dead, one man is paralyzed,one man is 

around the front of the apartments with a bone sticking 

out of his leg, your brother is gone, Rebekah is th¢re 

with you, nobody comes out that sliding glass door, the 

police come up and arrest you, who took all them other 

shotguns? 

A sir, I do not know. 
I 

Q What happened to them other two shotguns you said he 
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curtis Johnson - cross-examination 
; by solicitor Myers 

had? 

A' sir, I do not know where they was at. 

Q. where is the shotgun shel~s? 

A sir, I do not know. 

Q Because it wasn't but one shotgun. 

That's the truth, isn~t it? 

. A . NO, si r. 

Q . Thank you .. I: ~on"t have--- . 

A It was more than one, shotgun. 

SOLICITOR MYERS: Nothing further. 

THE COURT: Mr. Duncan, any questions of this 

wftness? 

MR. ·DUNCAN: Excuse me just :a second. 

,CROSS-EXAMINATION 

BY MR'. DUNCAN: 

Q Mr. Johnson, pr,ior to being .in ,court here had yo,u 

ever seen thi's sweatshi r,t? ',' 

A NO, si r. 

743 

Q" . okay. Your· brother didn't own this sweatshirt, did 

he? 

A NO, sit< 

Q And you lived with him~ 

So, . you knew? 

A Yes, sir. 

Q And your brother worked at the hospital with you 



curtis Johnson - Cross-examination 
by Mr. Duncan 

1 or -- I'm sorry. 

2 Did you say that o~ did I hear that? 

744 

3 A No, sir, I didn't say that .. I work at the hospital 
-, 

.4 at the ti me, but he was work; ng there too. 

5 

6 

7 

Q okay. so, that was the job he maintained?' 

A Yes, sir. " 

Q okay. And your brother has never been in any other 

8 trouQle before, has he? 

9 

10 

A 

Q 

NO, sir. 

Thank you. 

11 MS. FULLWOOD: Briefly~ Your Honor. 

12 THE COURT: Yes; rna' am. 

13 REDIRECT EXAMINATION 

14 BY MS. FULLWOOD: 

15 Q curtis, is this the statement that you signed that 

16 ni ght? 

17 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Yes, ma'am: ~ : ' 

~ll right. Arid flip to the back. 

(witness complies~) 

How many pages is it?, 

Five pages. 

i: . 

22 Q 'okay. who wrote -- whose handwriting is on it, these 

23 first two and a half'pages? 

24 

25 

A 

Q 

Those a~e -- t~ai~ 'that's my handwriting. 

whose handwri ti ng ; s on the, next two and a ha,l f 
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Curtis Johnson -,Redirect ~xamination 
by Ms~ Fullwood 745 

pages? 

A office~ Collins. 
, 

Q And that's where he would write a Q with a question 

4 that he asked you and an A and then he'd wrote down your 

5 answer? 

6 

7 

8 

9 

10 

11 

A 

Q 

A 

Q 

A 

Q' 

Yes, ma'am. 

,Did you ,place your 'initials after each answer? 

He told me after---

Did you or didn't 7' you. 

Yes, ' ma' am. 
" 

SO, is some of the stuff Mr. Myers was challenging 

12 you'about written by you or by Detective collins? 

13 A '" By Detecti ve col', in's. 

14 Q NOw, Mr. Myers was also asking you about where in 

15 

16 

17 

18 

19 

20 

'21 

your statement you say that you saw A.J. and Isaac on 

Kerwin. 

,will you ,read out this highlighted portion? 

Fi rst of all, ~hose handwriting is it? 

A That's mines. 

Q Read out the highlighted portion~ 

A I did~~t see my brother -- talking about this person 

22 ri ght here? 

23 Q See where the -- yeah. See where it is highlighted 

24 in yellow. Right here, 'uh-huh, all the way down to there. 

25 A I then see my brother still fighting. I see a gun 
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curtis Johnson - Redirect examination 
by Ms. Fullwood 746 

1 pointed at him. So, Igrabbe~ his gun out the glove box 

2 and shoot one shot to get him ,off my brother so they don't 

3 shoot him. But they're still fightirig and the gti~is 

4 pointed at 'him., ,so, I'lay out with the g~n and shoot at 

5 them 'and they, all stop and get up and try to run. 
, . 

6 ,Q so, when Mr. Myers was questioning you about this, 

, 7 par,t of your statement, was he wri ti ng down everythi ng you 

8 wrote? 

9 

10 

11 

12 

13 

A 

Q 

14 ,down. 

is 

16 

17 

18 

19 

20 

21 time? 

22 

No, ma'am. 

That I S a 11 r have. 

THE 'COURT: Any further q~estions?' 

SOLICITOR MYERS: NO, si r." 

THE COURT: Mr. 'Johnson, thank'you. 'You can stand 

DEFENDANT, JOHNSON: Yes, sir. 

THE COURT: Anything further from the defendant? 

MS. FULLWOOD: Defendant,)oh,nson 'rests. 

THE COURT: Yes, sir. 

MR. 'DUNCAN: Nothing further. 

THE'COURT: Any motions we need to take up at this 

, 

SOLICITOR MYERS: We have two reply witnesses. 

23 . THE COURT: Two reply witnesses? 

24 All right. How long do you think those may take, 

25 si r? 
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1 

Steve collins-.Direct examination 
'by solicitor Myers 

SOLICITOR MYERS: They will be short on dfrect. 

,2 THE COURT: I Short? 

3 SOLICITOR MYERS: Yes,. si r ~ , ' 

747 

4 THE COURT: I want to protect their lunch. I know 

5 we've gone,p~st the lunch hour now. I'm going to pose it 

6 to y'alL 

7 okay. We can either go with two short witnesses if 

~ "you·,think you still have the capacity right now to take it 

9 in be:for~ you have a break 'for lunch-or we tan do it after 

10 1 unch. ·50, just by a show ().f, hands t, who wants to go ahead 

.11 and, finish' these next' ,t;wo·beforewe take .'a lunch break and 

12 who wants 'to take 'a lunch break now? 

13 (~HEREUPON, juro~s' respond.) , 

14 THE' COURT:, You want to fi.nish these next two? 

15 (WHEREUPON" jurors respond;) . 

16 THE COURT: Y'all, are a big part of the process. I' 

17 respecf.you~p6sjtion. 

18 Go ahead and go foward. 

19 SOLICITOR MYERS: call Steve collins to the stand. 

20 THE COURT: Continue under oath, sir. 

21 " STEVE COLLINS, havi ng been fi rst duly 

22 sworn, testified as follows: 

"23 DIRECT EXAMINATION 

24 BY SOLICITOR MYERS: 

25 Q Steve, when you talked to curtis Johnson at the 



~ ________________________________________________ -yh15 
, steve collins - Direct examination 

by sol i c'i tor Myers 
. I'. 

1 Sheriff's Department in the early morning hours of 

2 November 20, 2006, did he talk with you about a 

748 

3 confrontation over on 1-20 and Monticello Road with Isaac 

4 Wilson and Walter Gadson? 

5 

6 

7 

A 

Q 

A 

Yes, sir, he did. 

who did he say pulled up to the stoplight first? 

lim sorry. I had it and then it closed on me. He 

8 states he pulled up,to~the'~toplight first .. 

9 Q what, if anything, did he say ,about Walter Gadson 

10 having a pi stol or a gun? 

11 A He said in his statement he looked like Rome, he 

12 'refers to ~s walter Gadson, was reac~ing,in his waist like 

13 ,he had a gun .. He never. said he had a gun., 

14 Q ", Did you ask him specific'ally whether or not he s~w a 

15 gun?' 

16 A 'yes, sir. 

17 Q :what di d curti s, Johnson' say? 

18 A No, he never saw a gun on the Monticello 1-20 

19 i nci dent. 

20 Q ',Did he say he was struck over there on Monticello 

21 Road? 

22 

23 

A 

Q 

Yes, he was kicked in the face and being hit. 

Di d you see any brui,ses, ' marks, cuts, contusi ons, or 

24 anythi ng on hi s face or 1 ips? 

25 A I saw no visible injuries. 
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1 

2 

Q 

A 

Steve collins - Direct examination 
by solicitor Myers 

Were you looking? 

749 

Part of looking -- I, I aske.d if you were assaulted, 

3 'where are your injur:Jes, and ,he didn';thave any. 

4 Q Going over to the apartments, again, where did he 'say 

5 he parked the' S ~ u. v. when he go,t over to the apartments? 

A The apartments Where the shodiirig took pl~ce? 

Q .. Yes, sir. 

'6 

7 

8 

9 

A By the mailboxe's was the frame of reference we used. 

10 

11 

Q 

the 

A 

; Di d: you ',ask 

apartments? 

Yes, si r J we 

him why he and his brother went back 

talked about why they went back to 

12 }i.partm~nts.' 
( 

13 Q what did Curtis Johnson tell you? 

to 

the 

14 A 'He said they were going there to talk an,d"that they 

15 knew that it was probably going to turn into a fight~ He 

16 said :that they were going over there to'talk. 

17 ,Q And d1d you hav~ his statem~nt of what he said when 

18 you, asked him that question? 

.19 

, 20 

A 

Q 

Yes. 

You asked him why did you go to the apartments where 

21 your girlfriend was. 

22 What' was his answer? 

23 A We went over there to fight it ,out. I was really 

24 upset. We were going to talk, but I knew it was going to 

25 turn into a fight. 
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steve Collin$ -Direct examination 
by solicitor Myers 750 

Q What did he say his, brother, Kerwin parker, said to 

Isaac and A.l. when they first confronted each other? 

A paraphrase. Hejsaid that when his brother', Kerwin, 
'. was initia,lly confronted that they, didn't have tO'shoot it' 

out, that they could ,put down the guns, that they could 

, fight it out. .,; ~ . 

Q . Did they start fighting? ~ 

A I was told that, yes, this was an altercation between 

I believ~~saac Wilson and Ker~in parker, that th~y were 

moving towards a physical al~e~cation. 

Q When he said, after he ran oyer walter, ran the car 

; nto the tree, and ,he 199ked over, what di d he say was .' ' . - ..' . 

going on with his brother and anybody else? 

'A That there was ,an altercation taking. place Qn the 

patio. ;. 

Q His brother and how many people? 

A Two others. 

d' Did .he ever name those two others? 

AI know that he did. I just wanted to make sure I 

have it in front of me, but he tells me that they were in 

an altercation with A.J. and Isaac. 

. Q Did he ever tell you that one was fighting and the 

other was holding the gun? 

A NO, si r. 

Q . Did you ask him about the shooting it over in that 
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1 di recti on? 

Steve Collins"- Direct examination 
by s~li~itor Myers 751 

'2 A ,Yes, sir, that ~as part of the questioning, if h~ was 

3 shooting, and these guys were in a fight, how was his 

4 brother not shot, and the other two' men were shot. 

5 

6 

Q 

A 

What was ~u~tis johnson's response? 

He never gave really,anyanswer to that. He couldn't 

7 answer'thatquestion. 

8 Q NOW, after he shot ,over, in that 'area, what did, he say 

9 ·the othe'r two guys' did? . ;~ ,.:. 

10 

11 

12 

13 

14 

. 15 

16 

Did he say they stayed. there or 'not? 
.. ' 

A· I don't think;: he ever reallY,gav'e ia 'clear answer as 
• j'''' 

to' what had happened. 'We tal ked about the other two guys' 

and ifhe had 'shot ~hem, and hesaid'he thought he had 

shot both of those men that·were 'Over ~here, but 'I do!')'t 

see he ever gave a clear answer to that . 
.', ~. 

Q You say after he shot, 'di d he. say. how many ti mes he' 
.' ,', 

'17 shot? 

. 18 You see on Page 4 of hi5 statement. 

19 A Thank you. 

20 Q' : Down there you sai d how many ti mes di d you shoot the 

21 gun? 

22 .. A I· shot ; t,:; unt; 1 it was empty. 

23 Q' . On Page 3 of thi 5 statement, you see up there down a, 

24 a little ways, says when he got out of the car with the 

25 gun and shot it, then what did he say that they did? 
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steve collins - Direct examination 
by solicitor Myers 

A Is this where'he is writi'ng or ~sking a' question? 

Q That~s,where ~e was wrtting on Page 3. 

752 

A ,I shot to get them off my broth~r so they d~n~t shoot 

him. 

Is that where you're t~lk;ng about?, 
'" 

Q says. t:get out with the ,gun, and shoqt them. 

I get off with yes, s; r, I'm wher,e you, are.', I 

shoot it then and then they stop and get up and they'try 

to run. 

Q Talking about the people over ,there with his brother? 

sj r~ ,,' 
A Ye,s, ",-" 

" Q ' NOW, what did' he say he did with the , gun after the 

,shooti ng was' over, wi th? , ' 

: '.i4 ' 'A 'He, told ,me ,he, droppe,d the gun. :, 

l!> 

16 

17' 

,18 

19 

20 

21 

2'2 

23' 

24 

25 

Q N'ow, ,1 et' m'e as'k' you thi S';, Steve.,., 
. . " 

",At any time"when you were talking with him on 

November 20, 2006, did he ever indicate to. you he shot his" 

brother?' 

,A NO; s1 r. 

Q When wa~ that, the first~ime you heard that? 

A ,The fi,rsttime was,wh~n it was brought up in court 

today, and the fi rst ti me is when ,he sai d he shot hi s 

,brother was when he 'was on the stand today," 

Q ;Did you se~ his ~rother at the Lexingt6n county 

Sheriff's, Department? 

619 
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Steve collins - Direct examination 
by solicitor Myers 

yes, sir, :- , 

Did ,he have any wounds :or'request any medical 

attention? 

753 

3 

4 A I did not observe' any wounds nor did he ever ,request 

,5' any medical attentioniri ~y presenc~~ 
, 

6 SOLICITOR MYERS: ' Answer anyquesti:ons" 

7 

8 

9 

CROSS-EXAMINATION 
~ • t 
BY MS, FULLWOOD: .' 

Q ," Detecti ve Co 11 ins? 
.;,". 

, ',10 ' 'A' Yes, ,mC:l I am, 

",- .. 

," .', .;, 

. ";i. 

/", ",' , 

., 
" '. 

11 'Q.1 gue'ss I don' :tneed 'to come 'al,' 'the way up there, 

, 12 'what are the ,sources ,that ,you,I're referri ng to :whiJ e 
. , 

. 13yo~~~~,?nthe stand'in, artswering Mr~ Myers~ questiOn~? 

14 ·'A" ,MY r~cqll ecti on .-of that ey~ni ng:' atid,17he' ndte~:thatI 

15 hav.e' ih front' qf ,me. , ' . 

" ,16 Q ,'. okay. "'Would those notes' 'beh 100Ki ng at the i,rici'dent 

17 ' report, the i nvestigati ve 'repor,t?" 

18 A ~o, I. di d not.'· I have thi s stat,ernent :i n ,frontofriie -; , 
'" . 

199ot'my incident report in there, but I wasn'~ looking at 

'20 that duri ng Mr~' Myers questi oning, ,r:lo ~ , 

21 'Q You'were looking at his st~tement ana'then relying on 

22 '"your memory?:;' 

23 A Yes, my' memory' "of that eveni rig wi th Mr. Johnson~. 

24 Q 'okay~ part,bf the statemerit we call Mr, Johnson's 

25 statement is wr; tten in hi s handwr,i ti ng, 'i s that correct? 

" , 

" ' 
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A 

Q 

steve collins - cross-examination 
by Ms. Fu 11 wood 

That is correct. 

That's about ,two and a half page's worth, is that 

3 right? 

A Correct. That is correct. 

754 

4 

5 Q And the remainder is written in your handwriting in 

6 question and answer format , is that correct? 

7 A Yes,:wheh he finished his, writing his statement, 

8 yes, the rest is ~ritien in ~ine. 

9 Q okay. Was Mr. Myers asking you some questions both 

10 about the portion curtis wrote and the portions you wrote? 

11 

12 

A 

Q 

Yes, he was. 

Okay. And he w~sn't going -- he was jumping around 

13 throughout the statement, wasn't he? 

14 A , He may have been going in order. I may have not been 

15 following him. He may have 'an ,order, order. I don't know 

16 whether---

17 Q Did it go right dowh the statementqr different,parts 

18 of the statement? 

19 A Not that I was able to follow that it went right down 

20 the statement. 

21 Q conversely relyi'ng on memory, on at least one 

22 occasion in this trial we have found that your memory and 

23 your notes of what transpired did not correspond. 

24 Is that fair to say? 

25 A Not thatr recall. rf you have a specific 
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1 incident I think my notes and what is in my report is 

2 consi stent. 

3 .Q Didn't you testify to something wa~~'tin your notes 

4 that you said you remembered about·A.J. going back 

5 upstai rs? 

6 . A I know. what you're talking ,about and I know what 

7 you're tryi ng to say, but, no, I take notes in a shorthand 

8 that I understand ~nd simply because I ~idn't put it.in. my 

·.9 

10 

11 

incident report doesn't meari it's not correct. I 
. . 

. apologiz;efor that though. 

Q If I recall correctly, that. fact was not in your 

'12 incident report, out you testified :to i,t was in your 

13 note~, is that ri gh:t? 

14 A I never, testified whethe~ A.J~ran up th~ stairs or 

15 not. I ,don't recall that. I testi fi ed, duri ng the'. 

16 shoot~ ng, that A.]. told me he had ran. When he 

17 recogh~zed Isaac was ~ot with him, that he had gone back. 

18 At that. poi nt he was backi nvo 1 ved in the i nci dent. At--

19 my notes. became more detailed again with what Mr. Wilson 

20 was telling me. 

21 Q' I believe that fact h~d been left out of the incident 

22 report, is thatri ght? 

23 

24 

25 

A 

Q 

A 

.That he had run up the stairs? 

yeah. 

Yes, because I will agree I had put he did not run up 



Steve Collins - cross-examination 
by Ms. ' Fullwood 

1 the stairs in the incident.report. 
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2 Q So, your notes and your report were congruent, they 

3 .didn't contain the exact same information? 

4 A NO, they. did not contain the ~xact ,same information. 

5 MS. FULLWOOD: Thank you. ' 

6 CROSS EXAMINATION 

7 BY MR. DUNCAN: 

8 Q Investigator collins; you '.just said you knew before 

9 they went over i't woul d, be a fi ght. That was your . 

10 testimony. You used the word they. 

11 

:12 

A 

Q 

Yes. 

would you show me in that '~eport 'where it says they 

13 knew before they went .overto the apartment it would be a ' 

14 fight? 

15 A It's not in there, ~nd I di~ not use the words they 

16 when I .wrote the report 'or who -- thEm I'll agree; at that 

17 p6int, I did not·use it~ If I'm lookihg for something 

. 18 that you '.re tryi ng to tell me's not there, I'm not goi ng 

19 to waste the cour.t's time looking for it. 

20 Q 'so, the words y6~ just us~d that,' they knew, i~ 

21 incorrect and it's not'in you~ report? 

22 A It is not in the statement that I am looking at right 

23 now. If I take time I will go back and look at my notes 

24 'i n my inc; dent report and---

25 'Q If you' can find it ,in curtis Johnson's statement let 
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Q NOw~ no one at the scene p~ts Kerwin Parker in a gray. 

sweatshirt, do they, a gray hoodie? 

A I would have to go back and look at everybody, 

everybody's description of who saw what ~o ·say exactly 

what people said. I know there was some light issues . 

some. people put him in .a white' t-shi.rt,· some people put 

. him in ~ ~weatshirt .. Some people put him'in a white 

sweatshirt.- I know there were inconsistencies with what 

is there. I don·lt feel confident to say that nobody p~ts 

him 'in- a gray ~\A.!eatshirt; though. 

Q -You· don~' t reca llariyone saying that nobody said he 

was in a gray sweatshirt that ~ight? 

You remember that's tru'e? 

A No~ I ~on't re~ember.anybody telling me right ·now 

_ that he was in a gray h60ded sweatshirt~· but 11m noi: 
saying that somebody' qid not tell, myself or another 

.·officer .that either. 

Q You already testified that Rebekah and Amy abandoned 

the one, two, and three year. old babies.' 

A I don't .thin.k I testified to that because ·1 had no 

. knowl·edge of what Rebekah· and Amy did at the scene. I 

- left shortly after getting ther~ with Mr. Johnson, well, 

f9llowing Mr. J6hnson, and I don't remember testifyin~ to 
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Q 
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I'm sorry. It may not have been you, but--­

okay. 

Do you know if the car that Amy and Rebekah were 

5 attempting to leave in was ever se.arched? 

6 

,7 

8 

A I do not know whether it 'was eVer searched. 

okay. vou'doh't recall that·ever.occurring? 

As a police officer I would see no reason to ever 
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9 search witness" cars. So, I would say that it probably 

10 never happened, no, sir. 

11 

12 

13 

Q 

A 

Q 

The search did not occur? 

No, si r ,. the search di d not'· occur to' my knowl edg~. 

And that's with~ that's with .areport that there were 

14 multiple firearms, ,on the scene" correct? 

15 A I can' tsay what officers on" the scene knew as far as 

16 what had been reported to them. So, 'I have no 

17 knowl edge--- ' 

18 

19 

Q 

A 

" 

Mr. Johnson told you there were muliiple fi~earms. 

Vest but I can't 'say whether the officers on the 

20 scene were involved with Rebekah and Amy's car befor'e, 

21 during J or .after. When Mr. Johnson told me that I had no 

22 knowledge of'any traffic' sto~ involvi~g ~nythihg. so, I 
" 

23 can't answer your question what ,those officers knew 'unless' 

24 Mr. Johnson informed anybody else about 'the multiple 

25 fi rearms. 
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1 SOU:CITOR MYERS: No further questi ons. 

2 stephanie Floyd. 

3 STEPHANIE FLOYD, havi ng been fi rst 

. 4 . duly sworn, .testified as follows: 

5 DIRECT EXAMINATION 
.,' 

6 BY SOLICITOR MYERS: 

7,Q 

8 

9 A 

iO Q 

11 A 

i2 ,Q 

':13 A 

MS~Floyd,you have a .. unif6rm on.· 

By whom are you emplriyed? 

Lexington county Detention center. 

h ' h . '17 T at s ·t e ] al :. 

Yes, si r. : 

What are some of your duties? 
> 

I intake people through the day, I fingerprint, take 

14 peopl e to court. 

15Q 

16A 

17 Q 

H9w. long have you . ~een wii th the sheri ff' s Department? 

I've been at the sheriff's Department for six years. 

I'd like to hand you this sheet of paper and ask you 

18 is your name'Qn there. 

19 A . 'Yes, my name is at the bottom. 

20 Q Are you the person compl eti n9 ,that. form? 

21 A Most of it. 

22 

23 

24 

25 

Q 

A 

Q 

A 

okay; Who would be the other person completing it? 

The other person would be the search officer. 

okay. And who would it involve? 

Whoever took the person would do questions. One 
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thousand I ,think it's eight on here. 

Q okay. 

A Then the booking officer would do trye rest. NoW, 

also,as a booking officer, if you notice something on the 

ones, one. through eight that need to be changed, you can 
.. " 

also do that. 

Q who i.s the inmate that was for? 

A This one is Kerwin Parker., 

Q And that was when he was booked into ~heJail? 

A Yes. 

Q And is does the' inmate ask questions ~lso 

repres~ntedto--- : 

A Yes, si r'. 

Q , Now, for number three, it's got on ~here'is the 

inmate showing signs'of illness,' injury, "pain, bleeding, 

or other symptoms suggesti ng the need for emergency ',care. 

what is put in there, yes or no? 

A NO. 
" 

Q Numbe'r four, are ther.e any signs 'of infections, cuts, 

,bruises, or minor injuries. 

W~~t is put in there for Kerwin parker~ yes or no? 

A • No. " 

Q No cuts, no bruises, no inj~ries? 

A No. 

Q And that indicated no medical care was given on the 
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question? 

A Right. 

, Q And that·! s when Kerwin parker was booked i ntothe 

jail? 

A' Yes, si r. 

SOLICITOR MYERS: Thank you, ma'am. 

THE COURT: . Ms. Fullwood,' Mr. Johnson,?, 

MS. FULLWOOD: I have no': questi ons. 

CROSS-EXAMINATION' 

i'BY MR.' DUNCAN: 

Q . Ms; Floyd, no' phys i ca 1 exami nation was conducted, was . 

, it? 

A As they come in we look at them~ Not by a medical. ~-
" 

not by a nurse. 

Q But on your report it says no physicalexamin~tion?, 

A Yes, ·sir. 

Q That ',s correct. 

If someone had, suffered' a cut or some kind of grazing 

wounds,'it .hid bled i.nto this: sweatshirt and had stop~ed 

bleeding, would you have noted that?' 

A " If' someone had a cut and, they were bl eedi ng I woul d 

have notified medical cause they need to take a look at 

it. 

Q That's not what I asked you, is it, ma'am? 

I said if it stopped bleeding. 
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1 A If it had stopped bleeding? 

2 Q., Yes ~' rna' am, if---' 

3 A ' I---

4 Q You booked him in like you know, what time did you 

5 book him in? , 

6, A ' -I'm not certai n . what ti me I booked hi min, si r. 

7 Q Some time around 7:00 a.m~, wasn't it? 

8 A okay. 

9 Q okay. 

10 A Around 7:20, yes. 

11 Q If thi s i nj ury had happened at 1: 30 in the morni ng, 

12 it would be very easy for a wound to stop bleeding, 

13 correct? 

14 

15 

A 

Q 

That would be correct. 

All ri ght.' And,. 'so, ,then it WQul d hot' be noted on 

16 your report, would it?' 

17 

18 

19 

A 

Q 

A 

Yes. 

oh, it would be? 

'If you have'someone that comes, in dnd it looks,like 

20 any kind of scratch or anything, I, have a nurse take a 

21 look at it because, you know, they coulq have further 

22 p~oblems with it down the road. 

23 

24 

Q 

A 

You specifically looked at it? 
" At the time when I was booking this person I:did not 

25 observe any. NOW, I ,was not'the intake officer .. 
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Q so, someone else could have observed this and,you 

wouldn't know anything about it, correct? 

A If they were the intake officer, yes. 

Q. okay. would you mark down scars? 

A Mark,down scars, tattoos. 
" 

, Q, okay.. oi d you·. mark a scar' on the for~arm? 

A Not on this sheet~ I do not have any. 

Q Do you have it anywhere? 

,A In the booking repdrt the~e.should be. 

Q So',' there shoul d ,be -- if he al ready had a 

preexisting scar, Y9u would have it there? 

-A . It won't be on this sheet. It will be ih the 

booking. 

Q You would have it? 

A 'It should be, yes,' ·sir. 

-Q . And if it's not there, .. you didn't look'v~ry close'ly, 

-did you? 

A I couldn't say. I asked him the questions, you 'know, 

do yo~ have any tattoos, scars, and what they answer I,put 

in. 

Q 

A 

Q 

okay. 

unless it's a very notable, you know, noticable scar. 

so, ,you've got- an abrasion that had bled five,. six 

hours earlier 

A uh~huh. (Affirmative). 
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1 Q and had stopped bleeding. The blood had ~ollected 

2, on the i nsi de .of the sweatshi rt· and there hadn't been ti me 

3 for a scar. to form. 

~ There wouldn't be a scar? 

5 

-,6 

A 

Q 

Right. 

correct? 

7 okay.' But there would certainly be the abrasion and 

8y'all didn't look very closely, did you? 

,9 A well, I mean he wouldn't hav~ had the sweatshirt on 

10 when I would have booked him. He would have had on a 

11 short-sleeved red shirt.So--- . 

. 12 Q But y'all, -~ you didn't see it because you didn't 

- 13 , . look at him, did you? 

. 14, A 

15 Q 

I would have had to have looked at him to book him . 

All right. .Butyou weren't the intake officer? 

16 A . I was not the, intake offi ce r . . I was, the, booki ng 

17 offi cer. 

18 MR. : DUNCAN: Thank y.ou. 

19 SOLICITOR MYERS: No further questions. 

20 THE COURT: Step down. Thank you; very much. 

21 ,Any further reply? 

22 SOLICITOR MYERS: Nothing further, Your Honor. 

23 THE COURT: If counsel would approach ple~se. 

24 (WHEREUPON, a bench. ~onference was held. out of the 

25 hearing·of the jury at this time.) 
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1 THE COURT: Ladi es arid gentl ernen" I was di scussi ng 

"2 wi th the attorneys some issues. what we have to do' now is 
.. 

3 take up a few matte rs of 1 aw and we need to discus s' the 

4 charge that I'm goi'ng to give 'you on the law as well. ", The 

'5 attorneys are going to argue'. They need to know what I'm 

6 going to ~harge. That's only fair tQ the State and the 

7 defense. 

8 So,' 'we' \Ie 'got: ali ttl e ti me to spend before we need 
, . 

9' 'y'all back. So; 11m ge)'ing' to ask 'y'all-- you.' can go 

10 ahead' a~d go to lunch~ i kno~ it is ,a littl~ late lunch, 

11 but ,I do want you to get a break and recharge ~ou~ 

12 batter1esa~ little,bit. 'so, be back at 3:15, at 3:15 this 

13 afternoon, an hour and a 'half. I'think that my math,is 

14 ri ght on that, an hour and a hal f.' 

15 'If yciu'd please be timely~ I' think we're in the home 

, 16 stretch. 'Thank you very much. Doni t di scuss the case or 

17 make any del~berations. 

18 (WHEREUPON, the followi,ng takes place outside the 

19 presence of the jury.) 

20 THE COURT:' Any motions? 

21 MS., FULLWOOD: At this time I renew my motions made 

22 at the close of the State's case and add the addiiional 

23 grbund that~ ,in light of M~., Johnson's testimony, we 

24 'established se~f-defense a~d defense of another as a 

25 matter of law. 
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1 THE' COURT: Mr. Duncan. 

2 MR. DUNCAN: ' Renew those moti ons . 

3 THE COURT: Respectfully deny the motion. I 

4 recognize yhur establishment of the defense, and I presume 

5 

6 

7 

8 

that 

this 

may' be some 'subject 

point let's move on 

Do I have a request 

MS. FULLWOOD: Your 

of our charge co'nference., '50, at 

to our requests for charge. 

for charge from either side? 

Honor, in general, we will be 

9 requesting charges on 'voluntary manslaughter, assault and 

10 battery of a high and aggravated nature ~ defen'se of ' 

11 another, and self-defense. Now, I have seven specific 

12 requests to charge that go to various aspects of the 

13 general requests and they are probably already in Your 

14 Honor's general charge any way. But since sometimes with, 

15 especially'when you're talking about self-defense you get 

16 the particularized charges. so, I wanted to make sure 

17 Your Honor was, aware of all the individual aspectes of 

is that---

19 THE COURT: okay. 

20 MS. FULLWOOD: ---we wanted to include. 

21 THE COURT: Have you given the State copies of these 

22 requests? 

2 3 MS. FULLWOOD: I just di d. 

24 THE COURT: Mr. Duncan. 

25 MR. DUNCAN: I have done the same thing. ' 

633 



634 
767 

1 THE COURT: All right. Mr. Myers, b~fore we get into 

2 your arguments on those, do you have any specific requests 

3 for charge~ 

4 SOLICITOR MYERS: No, sir, I don't have any specific 

5 requests'fo,r cliarg'e. At this time I hav~ a, legal 

6argu~ents concerning some requests~y the defens~., , ' 

7 THE COURT: Yes, si r, be happy to hear'that. ! 

8 SOLICITOR MYERS: Your Honor; ,I think that sta~e 

~ versus cole pt6hibi~s manslaughter, 525 s.E.2d 511, and 

10 'has to do with the cooling off period. 'In cole the 
. . .'., ..' 

11 , defe!ldant fought wi th the vict; in' ,5 compani on in an 

12 apartment and the defendant sai d he woul d thug or beat the 

13 defendant ,if he did not stop fighting'~ As the Victim and, 

14 his companion were leaving' through one door, the defendant 
'~ " 

15 went ou~ another door to his mother's'apar~men~, ,~o~ a' 

16 rifle, came back, arid confronted th~ victim, killed him, 

17 and this happened three to five mi~~~es after the 

. 18 al tercati on. 

19 The court said the defendant was not entitled to 
, , 

20 instructions on voluntary .manslaughter. Both heat of 

21 passion and adequate provocation must be present at the 

22 time of the homicide. Even if there had been adequate 

23 provocation and heat of passion,neither of which the 

24 court found, the three to five minutes that it took to get 

25 the rifle suggested cooling and reflection. 
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1 In this case we have a confrontation, and if this 

2 ki1iing took place on'I-'-20 and Monticello we wouldn't be 

3 here probably. But after that, there"was an' hour and a 

4 hal f or more under t'he testi many for the cool refl ecti on . 

5 to set in on the defendant's part. But ·they come armed 

6 back to the vi cti m' s apar·tments. I don't thi nk 

7 self-defense is:involved because they can't prove that 
.. 

8 they were not at .fault in bringing on the difficulty. 

9 . So, based on the cooling off element, where 

10 provocation and heat of passion at this ·t:ime·,'for cool 

11 . refl ecti on', I' thi n.k mansl aughter is out. ' we submi t that 

12 they can't p rove that ,the defendants;, i n any way we re not 
'J 

13 at faul tin bri ngi ng on the dl ffi cu1 ty. As a matter of 

14 fact'~"the vict,im's body was. found in his apartment where 

15 he lived. So, there's no duty for him' to ret~eat. So, we 

16 waul d submi t that, those'i ssues for Your Honor's 

17 consideration. 

18' THE COURT: From the defense? 

19 

20 

21 

22 

MS. FULLWOOD: Yes, 
" 

arguments that Mr. Myers 

questions. basically. I 

as a cooling off period 

si r . , I think a lot 

made go to matters 

don't think there's 

as a matter 'of law. 

of the 

that are 

an~ .such 

jury 

thing 

23 'According to Mr. J6hnsbn's testimony, the·impetus, 

24 what broke -- what st~rted the ~- the; a driving the car 

25 and the using of the weapon was seeing his brother in 
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1 danger~hen a pumped shotgun was pointed at him, he 

2 nestified that he was cooled off by the tim~ he gOt to 

3 . Church Hill. Apartments, but that,when the men came out 

769 

4 with the guns, that's what got him in the heat of passion 

5 if the jurybelievs that, his state of mind was heat of 

6 pas·sion. ·so, it ;'s a jury question here as 'to whether or 

7 not there had been, sufficie'nt cooling off time,. 

8 As, far,· as him trying to say we're not,en1;itle9'to a-

9 : self-def~nse.charge cause we can't prove that we were not 

10 atfau.l t, fi.rst of all" as; de from the fact ,that we' don't 
, . . . 

, , 

11 have to prove anything, '.r- thi':lkii's a jury question as to 

12 what they i'ntended when they, went, ove r the r'e . Mr. Johnson 

13 ' testifi ed t.hat: they- i nt,ended to try to tal k 'i tout. 
'.~. w. ' 

14 That', s not, you know, rea 11 y, rea 11 y 1 ooki ng toward the, 

'trouble. ' " . 

Again" under his testimony, the trouble began when 

the tither men brought guns out. 

that are jury qu~stions~ 

So, these, are ~ll things 

15 

16 

17 

18 

19 SOLICITOR MYERS: One further thing we'd like to put 

20 in the recprd; thatse 1 f-defense is not available to' 

21 mutual combatants, and I think there clearly was mutual 

22 combat ,i n thi s, and that's i ndi cated by the defendants 

23 havi ng, under the testi many, brass knuckl es admi ttedl y, a 

24 pistol admittedly, contested metal pipe, and they go back 

, 25 over there. I think that's clearly mutual combat. 
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THE COURT: All right. Mr. Duncan, anything you need 

to add to join in Ms. Fullwood's argument? 

MR. DUNCAN: ',Exactl y just, that these are jury 

questions, ,Your Honor. 

THE COURT: All right. while'y'all are arguing, I 

wasn't texting people. I was busily looking up the case 

of state versus 'Cole' and !' agree with"the defense that I, 

believe those are ulti~~te questions of fact to be' 

determined by the jury. Quoting from cole, 'the law to he 

charged must be~determined from the evidence pres~nted at 

irial. In ~etermining whether the'e~idence requires a 

charge on volunt~ry manslaughter, this court must vi~w the 

facts in the light most favorable to the defendant. Given 

that finqing, I am going to view it'in the light most 

favorabl e to ·,the defendant and recogni ze that the court is 

not concerned with the sufficiency or the weight of the 

evidence, but merely whether there Was eVidence submitted 

at trial. Therefore, on that basis I'will charge 

volun't7,ary manslaughter, and I will charge self-defense, 

and I will certainly charge the law with respect to mutual 

combat, and the jury can make a determination of the facts 

in this case. 

All right. I have these in front of me, these, 

specific charges. I don't know if there's anything else 

that y'all need to argue to me. I'm going to look over 
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1 . to, them·very .briefly $0 I can tell you whether or not I 

2 wi 11 charge them or not so you can fashi on your arguments' 

3 appropr~ately, and really what I'm'looking for is to see, 

4 in my general charge, whether.these are sufficiently 

5 covered. 

6 MS. FULLWOOD: In light of Mr. Myers' request and 

7 y~:)Urdecis'ion to charge mutual combat, I believe the law 

'8 is that while it would defeat a claim of self-defense, 

:9 that i~ should reduce the grade of the offense to . 

'10 manslaughter depending upqn, whether or not the action was 

_11 taken ~ith·m~lice or in sudden heat of passion p 

- 12 THE COURT: I'm looking up my s'peci fi c charge. 

, '13 MS. FULLWOOD: si r? ' 

'14 THE COURT:· I'm 1 ooki ng a;t my. speci fi c char~e wi th -

15'~eSpectto mutu~l ~ombat. The spe~ific charge that r 

.. 16 would make w.ith respect to mutual combat is the, if the 

'17 defendant voluntarily,participated in mutual combai other 

18 ·than for.p~rposes cifptotectton or killing of the ~ictim 

19 . woul d not be· i, n self-defense. Thi sis true that even in 

20, combat if the defendan~ feared death or serious bodily 

21 ,injury. However, if the defendant withdraws to try to 

22 avoid faith, any further conflict, either by word or act, 

23- makes that fact known to the victim, combat must be mutual 

24 intent and willingness to fight. This intent may be shown 

25 by the conduct of the parties and the circumstances 
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1 surround; ng the combat. i In addi tion, it must be shown if 

2 party, both parties were armed with a deadly weapon. 

3 'That's what I'll 'charge with respect to self-defense. 

4 MS. FULLWOOD: If Your Honorpl ease, Your Honor, I'm 

5 looking here at State v. ·Taylor .. 

6 THE COURT: Yes, ma'am. 

7 MS. FULtWOOD: You can fi nd· at 589 S. E. 2d 1 and it: is 

8 a 2003 case . 

. . 9 THE COURT: Yes, rna' am . 

. 10 .MS. FULLWOOD: Our Court modified the doctrine .of 

11' mutual combat a ·bi t ... It seems tQnow reqtJi re an 

.12 'Cuntranslate) agreement of· fighting" before mutual combat 

13 ":can even be charged to the Jury. :rhen . the other 

'.14 . limitation would not apply in thiscase because it only 

15 applies when it is armed with a deadl~Weapon .. 

16 so, I woul d say" the 'state is not" entitl ed to a charge' 
. " 

17' on' mutual combat" because there's no proof thi 5 was an 

18 Cuntranslate) agreement to fight. We have, we have the 

19 thing on Monticello, but we don't there is no proof I . 

'20 think the -- that rises to the level where it would come 

21 to' th'e, to the extent that they have showni n the evi dence 

22 viewed in the light most favorable to the State that there 

23 was an (untranslate) agreement to fight. That is my 

24 posi ti on. 

25 THE COURT: I appreci.ate that position in that 
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1 regard. I don't read that case to suggest there has, to be 
" 

2a firm.verbal (untranslate) agreement of fact., I think 

3 that can be deduced from the evidence and the conduct of 

4 the peers. '. 

5 Anything further? ' 

6 MS. FULLWOOD: That' sal T. 

7 T~E COURT: ,Mr. Myers, have you had the opportunity 

8" . to revi ew the requests for. charge? 
. " 

9. SOLICITOR MYERS: ' Not on -- our basic position is to 

10 1 eave .. i t: up to your di scretton. 

11 .' THE. ~OURT:. Good, enough .In readi ng Mr. parker:' 5 

12 tequestfor'"~harge,· the ~efendant's~~emorandum regarding 

13 mere presence, I will give a mere pr~sence instrOction. 

'14 That Will be covered in my instruction. understand, of 

15 course" ·it's not ,going '1:;0 be verbatim~. Ho~ever, I'm not 

;16 here to· advocate either' side·t· but to give a fair 

17 recitation of ,the law as it exists i'nSouth c~roli~a. 

18 Mr .. Duncan, it woul d appear, in your" request f~r 

19 charge, ;and it "5 no1; numbered though, there, is a re.quest 

20 for charge and you are requesting that I charge assault 

21 and battery of a hi gh and aggravated nature as a 1 esser 

22 included offense? 

23 

24 

MR. DUNCAN: Yes,sir. 

MS. FULLWOOP: I· make that request also becau~e .it 

25 would seem as though if the jury concludes that thes~ 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

-<":: 16 

17 

18 

19, 

" 20 

21 

22 

23 

, 24 

25 

641 
~---------------------------------------------------------. 

774 

indivi~uals were not acting with malice on these ABWIK 

charges, it cou1d be assault and battery of a high and 
, ... 

, " 

aggravated nature because an element of aggravation can 

include use of a deadly weapon or reflection of serious 

bodily injury'. so, definitely a lesser include'd that 

fall s withi n the fact of thi s case. , ' 

THE 'COURT: State, wi sh to be heard. 

,SOL~CITOR MYERS: I don't think assault and battery 

is, ,'is a lesser included in this, the facts of this case. 

, THE COURT:.. Do not? 

',' SOLICITOR MYERS: No, si r. 

", :7fHE COURT: wi th if she can do assault and battery 
, ' 

of a high and aggravated nature, asI look at the, facts, 

11m not so .certain that" on a strictly personal, that I 

think it is appropriate. 'However, having said that, it's 

not"my job to'look at it personally and determine whether 

I think it is appropri ate or not,. but vi ew it in the 1 i ght 

most favorable to the defendant, and it would appear to 

me,' from the, recent progeny of sup'reme Court cases", :that 

they ar~ suggesting the' Trial cou~ts charge more a~ : ' 

opposed to less, and gi~en that fact,"ihat if the jury, 

court were, jury were to determine there was no analysis 

that they could, in that event, come back with a version 

of assault of a high and aggravated nature. so, 1111 
.. 

charge that as well and give a standard charge as to 
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1 assault and battery of a high and aggravated nature. 

2 Yes, sir. 
; , 

3 MR. DUNCAN:' Your Honor, you may be about to cover 

4 this, but tell us what your definition of reasonable doubt 

5 is. 

6 THE COURT: I am going to tell you' that 'before'I 

7 concl ude. With respect to' Mr. Johnson I s request to' 

8 charge~' '; n, i nsubstance, I :wi 11 charge what you have 

9 requested~ However, I ,am not go; ng to charge ,the speci fi c 

10 cases' that y~u have 'reci'ted. ,The cases that" are' i ntl uded 

11 here substant; vely are covered in my general charge" 

12 Again,:I'mnot ina position 'of givirig a "charge to the, 

13 jury'that may advocate.' ()ne ~ide, or ,the other. 

14" This is a general· chall enge on ,the 1 aw. I doni t want 

15 'to duplicate or ,communicate' or complicate this charge any 

16 more than it has to be, and the more I'givethem the less 

17 likely they are to understand it~ Therefore, my ruling on 

18 'those requests for charge is ·that, i Ii -substance, I wi 11 

19 charge those. However, I won't' charge' them verbat~m. 

20 MS',', FULLWOOD: I waul d just ask that the request be 

21 made part of ,the record---

22 THE COURT: Yes', ma'am, absolutely. 

23 MS. 'FULLWOOD: --":'as usually is done,; 

24 THE COURT: I'm go;'ng to make both of these requests 

25 Court's Exhibits. 
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Next court's Exhibit, a request from Mr. Parker and 

then a request from Mr. Johnson. 

(WHREUPON, the request.to charge were marked as 

court's Exhibit N0s. 6 and 7 and received into evidence at 

thi~ time.) 

THE, COURT: wi th respect to, the defi n,i ti on of 

,reasonable doubt, I will charge in accordance with the 
f .' ~ 

rul i ng, victor v .'-- I'm sorry. E?<cuse my. victor v. 

Nebraska is what it lS, and ~ will read, it to ypu.I'm 

. not goi ng to charge the type of doub1:., that woul d, cause a 

reasonable persoryal to hesii~te to act cause ,I just don't 

think:that that means anything. The r~asonable doubt 

charge will be t~e,state has the .burden of proving the 

defendant gui 1 ty , .. gui 1 ty b,eyond a rea~onab 1 e doubt. 

some of you may have observed civil cases where. you 

are to.ld it is not only necessary to prove the facts are 

more likely true: than not t~ue such as the great~r weight 

or pr~ponderance of the e~iden~e. In such cases the 

state's weight must be more powerful than that, proof 

beyond 'a reasonable doubt. That is, convinced you of the 

defendant's -- very 'few things we ~now with absolute 

certainty. Not requires all possible. doubt" but if you're 

~irmly convinced the defendant is guilty, but in other 

643 
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1 words, if you think the defendant is nbt, guilty, you must 

2 think the, give the de~endant th~ benefit of the doubt and 

3 find him ~otg~ilty. Good enough. 

4 Anything further? 

5 SOLICITOR DIXON: If we could get a copy of your 

6 charge 'on mutual defense and combat just so we can know 

7 your ge~era" charge. ' 

8 THE' COURT:' You can fashi on, if you want to, ,wi th ' 

'9 respect towbat I will -charg~, of ~suallythe general 

10 cri mi na 1 charge,. I wi 11 charge'with' respect, to mul tj p 1 e 
, I 

11 - defendants' and h'ow each should be t'reated, independently 
, , ' 

'12 ,,~rid differ~ntly~pr,~sumption 'ofi'rinoce:_nce~' charge on, 
.- ' 

13 f~tent J on i denti fi c~ti on 'i nasmu,ch as there i's 

14 ,identification, will g,ive a mere presence~charge. 
" 

,IS I will give a ~irect and circumstaniial evidence 

16 charge J, c'redi bi 1 i ty of wi tnesses ~ _ expert '~~ tnesses J 'charge 

-17 wi th respect to fa; 1 ure of the defendant to testi fy, pri or 

18 i nconsi st~nt,'statements; pri or 'record of th,e wi tness ,-that 

19 appl i es to' Sta~e' s wftne'ss. bbvi ousl y the' defendants, 'I 
" 

20 don I't thi nk there was any pri or record' of",the defendants 

21 intrbdu~ed if ilm not mistaken. 

22 ' . SOLICITOR MYERS: No; si r. " 

23 THE COURT: I will charge they not take into 

24 consideration any punishment I give. ' with respect to a 

25 statement of the defendant was not offered into the record 
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as a physical piece of record, but there was a question on 

the stand with respect to voluntariness. Therefore, I 

will make a charge as to the statement of the defendant. 

SOLICITOR MYERS: what will that be, Your Honor? 

THE COURT: r'll give you a copy. 

SOLICITOR MYERS: Wouldn't, involve, Miranda, would it?, 

THE COURT: It doesn't specifically involve any 
, i 

Mir~nda, but it does discuss whether it was voluntarily, 

voluntary or not. I can give you ·a copy of that. I 

believe on cross the defendant stated he didn't want to 

give a statement. so, that ,ultimately .is ~ question for 

the jury as to whether it's a voluntary; question or not. 

,General charge, proximate cause. r~sulting in death. ;,1 

will give voluntary manslaugh~er, assault and battery with 

'intent to kill, assault and battery rif a high and 

aggravated nature, possession of a weapon during the 

commission of an.attempt to commit a violent crime, 

se 1 f:-defense" defense of others , usual comment regardi ng 

the verdict, and.that's, it. 

~lso give a charge on,the hand of one, hand of all, 

and I'm goi ng to gi ve Y" a 11 a copy ()f thi s charge, and 

y'all can make copies of it and review it. But y?u,'need 

to return it to me within the next ten minutes, okay, 

because I need to review it as well so that when I give it: 

I, I give it. I won't be stumbling over i't. 
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MS. FULLWOOD: I think there's a copy down here. 

THE COURT: I'll hand it to you. we'll be back on 

the record in on~' hour. 

(WHEREUPON, a short recess was taken at this time.) 

THE COURT: Ladies and gentlemen, I,just had a 

conversation in' chambers with the attorneys regarding 

scheduling. It was my intent to begin argument and charge 

today and to allow the jury to deliberate. However, after 

, som'e deal .of' refl ecti on duri ng the 1 unch hou r, it occu r red 

to ~~ that perhap~ that'may not suit everybody whQ, has a 

vested i nte rest- in this cas'e. so,' , I' put it to the 

'attorneys, put i'tto the court reporter, and ultimately I 

put it to. th~jury as well to decide what th~ir .preference 
" 

was. My concern, obviously was that if we went for three 

15 ',: ho~:rsthat they'wouldn"t begin deliberations until six 

16p'ciock, and I didn't want th~m', didn't want to s~nd them 

17 home afte~ I gave them the ~ase, and I di~n't warit them to 
, ' 

18 b~ here till twelve:b'clock this evening'~ither . 

" 19 

. 20 

21 

'22 

23 

. ", 

So, after,consultationwi~h e~eryone, we're going to 

c;:ome back on the, record tomorrow at 8:30, and I'm going to 

bring the jury in and tell them ,the same',thing. 

(WHEREUPoN,the following takes place within the 

presence of the jury panel.) 

24 THE COURT: Ladi es and gentl emen, obvi ousl y I sent 

25 back word to, you and I posed a questi on to you, and y , all 
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told you, at the beginning of the case, you would receive 

evidence in this matter and receive it from the stand, 

receive appropriately admitted evidence, but I told you 

that the attorney's arguments were not to be considered 

evidence~ They are simply arguments, each sideadvQcating 

their specific case. ~o, ollviously listen to' them. 

'(ou 've· ·been very patient throughout this tri'al, and I 

certainly appreciate that. Just exercise a little bit 

.m,ore patience and pay attention to the lawyers' as they 

give their very important closing arguments ... 

MS. FULLWOOD: If it please the Cou rt? . 

THE COURT: Yes, ma'am. 

MS. FULLWOOD: ~r. Myers~ 

Mad~m Fqrel~dy, ladies and gentlemen of the jury, 

when I first spok~ to you Monday I told you that this case 

was about Curtis Johnsori~$ state of mi~d on the night of 

November 20 of 2006. Aft~r hearing all the evidence, I 

think one thing is flear,' that's, that the State's 

,ev; dence doesn't show, beyond a reasonable doubt, that he 

acted with malice that night. I think here, at best, the 

State's case makes out a case of voluntary manslaughter 

and assault and battery of a high and aggravated nature. 

Without a doubt, Curtis was provoked by the use of a 

d~adly weapon that night. It's not disp~ted .. If nothing 

else, Walter Gadson aimed a shotgun at him. That;s 

647 
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1 sufficient legal provocation. He told you himself what 

2 reaction that induced in him. He told you he wasn't 

3 acting upon reason. He was going on instinct. Amy's 

4 testimony is corroborating that testimony. 

5 He was f~eling fear. He was feeling shock. He was 

6 feeling horror. That's heat of position. That's 

7 sufficient legal provocation; and this ;-sn't a case of 

8 murder. This isn't a case of assault and bat~ery with 

9 intent to kill. This is a case -- this isn't a case of 

10assaul~ and battery ~ith intent to kill.' I don't really 

11 dwell onthat aspect of a case. 

12 what :i: want to tal k to you about mostly thi s morni ng 

13 is self-defense and defense of another. Monday, when Ms. 

'14 Dixon came up and tal',ked t~ you,she told you this was a 

15" c,ase about jealousy and anger 'and a desire for revenge, ' 

16 ' ; and, you know, I actual i y" agree wi th her about 'that. It's 

17 ,ab~ut Isaac wi 1 son's j ea lousy, i't's about hi s" rage, and 

18 i"t,',5 ~bouthi 5 '16ng standi ng d~si re ,to do vi 01 ence to the 
. ' 

, 19 man that he vi ewed as hi s rival for Rebekah. 

20 Think about it, ladies and gentlem~n. 

21 Who is the man who, about a month before this 

22 'incideht, drove by in a car where curtis and Rebekah were 

23 screaming out obscenities? 

24 who'~ the man who, at some times prior to 

25 November 20, plotted with his side kick, walter, to jump 
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1 Curtis when he was on the way to work at wal-Mart? 

2 whQ's the m~n whri always kept his ~hotg~n pumped and 

,3 'who, according to Walt~r, kne\oY tacticsi <-

4 who. is the ~an Who, on November 20th , ambushed 

5 Curtis at a stop light and roughe~ him up? 

6 That was Isaac. 

7 Isaac,was the man consumed by rage. Isaac was the 

8 man who was just hatefully jealous and Isaac' was the man 

9 who, ti me and ti me agai n', showed that he wa'nted' to do 
,. 

10 violence.< There's no eviden~e in the record that Curtis 

11 had any grudge against Isaac. There's' no evidence·in the 

12 record that curtis had any pre-dispos'tion~towards 
! :. 

13 violence. There is no evidence that he bore a grudge or 

14 resented Isaac in any way whatsgever.' 

15 Now, I guess, at this point, what lid like to,do is 

16 talk to you a, a little bit about Mr. Hernandez because I 

17 really a~ not sure how he fits· if, into all of this. I' 

18 suppose that Mr. M,yers is going to want,you.to use him. to 

19 dispute the testimony of a lot of the witnesses in~luding 

20 some of his own, and, well, he's a pretty likable 

21 character, I'll grant him that. I th{nk you might end up 

22 concluding that he saw something that night, but I also 

23 think, if you examine his testimony critically, you're 
, . 

24 going to conclude that he's mighty confused about'what 

25 went on and his ~estimony's mightily confused. 

649 
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2 

I'd ask you to;keep in mind th~ way that he 

testified. He just refused to testify li·ke the other 

3 wi tnesses and conform to the questi on and answer format 

4 that we use in courts. He just wanted.to stand· up there 

5 and give yoU his statement.' I think he said that is my 

6 statement and i' am not changi ng it. '.' 

7 He wouldn't respond appropriately to 

8 'cross-exami nati on questions, and if he Teall y saw the 
·r· 

. 9 essence of what he claims 'now that he saw , would he have 

10 'reacted the way you know he did that night? . 
t . . . • 

'11 I mean he claimed that he, saw: just some terrible 
. " 

12 .,'violence. , 

13 He saw one person shooting another, but what did he 

14 do? 

'15 Di d he call 9-1-1? 

16 No . 

. 17 Ju'st went back, inside and went' about whatever he was 

18 doin~that night. ,He didn't come forw~rd until the police 

19 came to him. 

20 You know, he might be a likable person, but you might 

21 . ask yourself if". under your oaths as jurors, do you really 

22 want to accept the entirety of hi~ testimony? 

23 I think the answer there is no. 

24 I told you this Monday, and I'm going to tell you 

25 again today. Curtis Johnson acted in self-defense and in 
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1 defense of his brother, Kerwin, under the law of the State 

2 of South carolina. 

3 Now, Judge stillwell is going to charge you initially 

4 ·about·all the law that applies to this case including th~ 

5 law of self~defense after us lawyers sit down. and be 

6 quiet.J~ will giye the judge a chance to talk, but 1'11 

7 go into·.it a little bit now . 

. 8 Four· ci rcumstances have to be present in. order. for a-
., 

9 person to be justified in acting in self-defense orin 

10 defend; ng somebody else.' Fi rst, 'you have to be i ri a 

11 situation'where y~u or'is, somebody else is in imminent 

12 danger: of bei ng ki 11 ed or sufferi ng great bodi 1 y . harm in 

13 that situation, arid that situation has to be the type of 

14· situation where ·the theoretical reasonable person would. 

15 think·the same thing and'would beli~ve the same type of . 

1~ acti on ,was necessary .... ': You have to try to . retreat from the 

17 danger if you can, but you don't have to retreat if,.~n:. 

18 '~o;ng so, you' would increase the risk to yours,e1f or to 

1~ the other person that you're def~nding, and· then also you' 

20 have to be· wi thout fau1 ti n bri ngi ng all the di ffi cu1 t, 

21 bri ngi ng on the. di ffi cul ty. ' 

22 All of thes~ circumstances, which are called 

23 elements, are present here in this case. I think it is 

24 wi thout· a doubt. Kerw; nand cur,ti s were in danger of 

25 being killed that night. They went out there to talk and 
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they end~d up being confronted by three men'with shotguns. 

He -~ now, there's a conflict in the testimony about who 

was armed and who wasn't. But think about it. The ' 

circumstantial evidence supports what Curtis told:you. 

Amy'went over to where walter was heforethe police came. 

Later she and Rebekah were caught trying to leave that 

apartment compl ex ina car., They had' 1 eft thei r very 

youhg, children alone 'with nobod~ to: keep ,them. Amy:lied 

about all that. she tried to tell it to you different, 

but Detective MCIntosh set you strai ght .. : 

That is what happened. Th.ey di d try to 1 eave ~' They 

,did leave thoSe children alone. Ask:yourself why.' 

,That car wasn't searched;, The,,·upstai rs of the 

apartment wher~ ~.J; headed to wasn~t searched:. That' 

storage clris~t on the, the' patiowasn"t searched., 
, . . 

What about that box of: ammunition we put· inevjCfence? 
~ \ 

That box originally. held 25 .rounds of ammunition, but 

when the police collected it it only contained seven. 

Ask yo'urSelf, what reason i:s there to believe Walter 

or A.l., you know, a burglar who lyriches other people on 

the highway, a man who deals Ecstasy and writes bad'checks 

,who went along, with his cousin ~o see what was going down 

when he saw that guns were involved? 

Remember this, walter can't admit to possessing a gun 

because he's on probation. He was on probation then, and 
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1 from what he seemed to be saying, he's still on probation, 

2 much as he hat~s that fact.· B~t, you know, he said a few 

3 things where he unexceptionally let us know that there was 

4 more than one shotgun~there that,night. For example, he 

·5 testified that he·took aimwith,the shotgun, tried to fire 

6· at that ~ar,.,but he couldn't because the safety w~s off, 

7 was on. Th~ gun wouldn't fire. 

8 Now ,t~at. mi ghtbe the one. true. thi ng that. he said in 

9 this trial because if that is true the gun that h~ was, 

10 aiming wasn't this one becaus~ remember what, Laura 

11 .. Grimes-:-Gould told you. This one was found with the safety 

12 off. It'wasn'tth~ same gun that was put,in evidence 

i3 here .. 

14 Think about this. After he,.was hit by. the car, he 

is had a compo~rid fracture and the. doctor told you that meant 

16 where the bone had broken through the ski n. That was a 

17 bad break,it was,painful, that somehow he managed: to get 

18 from the back of 86 chu rch Hi 11 Apartments all the way 

19 around the back of that building and· oVer into the front 

20 of the adj acent bui 1 di rig to an apartment nearby. 

21 NOW, he says that he ,crawled and got there before the 

22 police got there. 

23 wel~, don't you think he could have done it if he had 

24 some ki nd of a crutch to uS,e to hel p hi m on hi sway? 

25 Remember this, both Rebekah and walter ~dmitted, in 
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1 their own way, that walter has asked Rebekah to lie for 

2 him about what took place out there that night. You've 

3 got to ask yourself about what, and I think you can 

4 conclude it'~ probably about the gun~ 

5 But, you know, he re 's th'e' bottom 1 i ne . One gun" 

6 th ree guns, it dO.esn' t,. matter . One 'gun ; s enough to cause 

7 death. one· gun ii ehough to:'~ause serious 'bodily harm . 

. 8 orie gun ;senough to ~~ke ~ reasoriable person b~lie~e that 

9 they or,'the; r loved: one i's in danger 'of being killed or 

10 being' ~urt very ve'ry bad; y. ' 

. 11 NOW,- Curt; s" and Kerwi n wererl't at the; r own house 

12 that ni ght. so:, they had to', retreat, ; ftheycoul d to 

13 avo; d thedange r, and that's only ri ght, but on that 

·14 'particular occasion they found themselves in a situation 

15 whe re they couldn It g'et awaY' wi thou1: putti ng themselves in 

, 16'more danger'. They tried to get" away'.' 

17 \ wnen curti 5' saw thos'e men wi th the guns he honked the 

18 horn to get"Kerwin back to· the ca'r so they could leave, 

19 but· Isaac'and A.J. and walter, they corifront Kerwin With' 

20 thei.r guns. They poi nt thei r guns at Kerwi n and he 

21 crouches down with his hands in the air. At that point he 

22 is in danger. He's got guns pointed at him; and he can't 

23 run without risking his life. He was entitled to defend 

24 himself at that point in time, and because he was entitled 

25 to defend himself his brother was entitled to defend him 
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1 too.' 

'2 so, curtis started the car and drove. Walter aimed 

3 the 'gun at him and tried top~ll the trigger. He was 

4 going to shooi him that night. walter was going to shoot 

'5 curti s. That car wasn't a safe haven at that poi nt. Not 

~ when somebody's got a beat on yoi and going to shoot you 

7 while you're in it. 

8 curtis did what was absplutely necessary to save his, 

9 lifethen~ Aft~rhe saW the car crash, he saw'that his 
'. " . 

10 brother was struggling with A.J. on that patio, while 

'11 I~aac, in a white t-shirt,was holding a gun on him. 

12, Kerwin couldn',t get away, there. He was being held ,there. 
, " 

13 ',Th~re was no way ,to get himself out of that situation 

14 without defending himself. Kerwin was entitled to defend 

15 himself then, and, Curtis was entitled to defend Kerwin at 

'16 that'point in time. 

17 I would submit to Y9u that.neither of these men ,was 

,,18 at fault in bringing on this pro~lem, and I really ask you 

19 to keep yourself focused on what escalated this incident . . ' \ . 

20 I imagi~e,Mr. Myers is going to get up here and tell you, 

'21 oh, well,,' they went over there with malice in their hearts 

22 and murder on their minds, ~hat they were mad about 

23 ,Monticello Road and went back over there to get even. 

24 well, what evidence supports that? 

25 None. 
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There's no evidence that curtis has an explosive 

temp'er. compare trat to I,saac's past behavior. compare 

that to ,walter, whose girlfriend says he flips out'when he 

gets'mad. 

where was Mr. Fleming? 
" 

Don't you know if they ~ad gone, were over there 

acting mad at the Fleming resid~nce,when they w~nt there 
.. 't ... 

first, Mr. Myers would have put Mr~ Fl~ming bn'the ~tand 

to te.ll you about tn.at., He di dn't. I thi~k:it'~ because 
", 

you can concl u'de they wereh't macj when they went over, 

there. 

If they'w'ent over there to rumbl e wi th these other 

feilows, why didn't Kerwin 

of'the car?, 

why did only Kerwin get out 
'''; 

, 
That's 'uridi sputed. That is compl etely undi sputed. 

And he walked to go to the fr6nt drior. Not the back. 

Even the Sta:te'switnesses remember him saying we~d rather' 
, ' 

, '. 

All of this corrobo~ates what curtis told 
. ,'., 

you yesterday about them wanting to go over, there and 
• 't ' .> 

, reach some sort of peaceful understandi ng about 'ho,w, Isaac 

was going'to act' around curtis. This is w~at escalated 

the situation, and this is who escalated the situation. 

Isaac saw'that Cu~tis was out there. He hated 

curtis. He went and he got hi s shotgun. He got his 

ammunition. He put it on the kitchen counter and he 
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loaded up, the,mari with the tactics. In all likelihood, 

the other men loaded up too. They went out the back door 

of their house, but they didn't stop there. 

They 1 eft thei r pati 0', they went outs; de, .they went 

behind the areas in back of their neighbor's apartments 

, and they went out into the roads and the common 'areas of 

that apartment complex. They went out there. They were 

the ones who went out there and intended to cause a 

problem. That.was the difficulty. They wanted t().use 

violence. They wanted to ;nciteterror and fear. They 

· were the ones who put Curtis and Kerw;n in the position of 

having to defend themselves. 

Judge stillwell is gojngto tell' you' that the State 

must prove, beyond a reasonable doubt, that curtis was not 

acting to,defend himself brhis brother. well, there's no 

· doubt about who wa~p~ed;sposed to violence in this·Case. 

There's no doubt ab6ut who w~s armed in this casei 

There's every doubt and there's a reasonable doubt as to 

Curtis' guilt on all of these charges. 

You know, curtis was 19 when this happened, High 

· school graduate, going 'onto college, had' a job at . 

Wal-Mart, had ~ baby on the way, but he was nineteen and 

he was young. He talked to the police that night, and I 

· imagineMr; Myers is going to 90 in here and ask you to 

hold against curtis incqnsistencies between. some of what 
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But I'd ask you to remember some thingsi Remember 

curtis' youth, and remember what he' went through that " 

~ight~). He went through a horrific, shocking experience. 

Remember. He was questioned bya trained detective. I'm' 

not up-here to try to smear M~. collins l integrity. Not 

at all. 

But hels admitted to you, and just like everybody 

else~ hels not.'perfect and he admitted to you that,that, 

:"some of, his other reports were not completely accurate, 

and his memory differ~d from what'w~s contained in the 
, , 

reports. Think about this. 

When Mr. Myers was cross~examining curtis, ,he was 

. bringing out just isolated little snippets,' between' a 

,statement that w,as half-written by curtis, half-written by 
.' t, 

, Detective collins, parts of a narraitve Mr~ collin~ ~rote, 

,but Mr~'Mye~s chose' ncit to put th~t·statem~ntin eviden2e 

and I thi nk that here's why ~ ,: ,Because Curti s has s~ayed 

consi stent about what's rel evant in thi 5 case. ' He stayed 

consi'stent that three armed men attacked him, aimed guns 

at them, and, cornered them. 

That1s self-defense and that's defense of another 

person. The evidence doesn't prove otherwise beyond a 

reasonable doubt. curtis is ent1tled to verdicts of not 

':". 
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.1 guilty. 

2 Thank you veri much. 

·3 MR. DUNCAN: . Ladi"es and .gentl emen, I'm goi ng to 

4 confront right away the '-only two witnesses who say' Kerwin 

5 . Parke r di d anythi n9 wrong that eveni ng, A. J. wil son', 

6 someone who got dragged i rito thi s by two people he 

7 apparently trusted" his cousin,' and Walter Gadson. 

8 A.J., he told you he had no me'!10ry problems. He was, 

9 by his own admission, carrying marijua~~. He knew what to 

10 do wi th' it. . who' knows how that's affected hi s memory over 

11 'the·~ears. He ~lso was carrying an hallucinogenic drug 

12', that ni ght. ,Who knowsi f he\ was under the i nfl uence· that 

. 13 'ni ght. ' . ) 
. . 

'14 You'll recall the dottorread 'a 1 i st of drugs they 

15 tested f~r .and hall uci nogeni cs were· not on that 1 i st, and 

16 

17 

18 

Ecstasy was not 
.. 

anything at all 

remember thi!1gs , 

on that list. The doctor did not say 

about Ecstasy. A;·J. couldn't just not 

he absolutely denied them. He denied 

19 seeing or signing a secorid lineup sheet .. He told you he 

20 didn't ~ee shotgun shells on the kitchen table. He 

21. 'doesn't remember this shotgun we hp.ve right next to him. 

22 He told,y'all he leaned over to help ·Isaac fight one. He 

23 also deni ed ,you 'll remember, that this was a high stress 

24 s; tuati on. 

25 Hi s cousi ns got' th'i 5 chest hi.gh. H'e' s got,· A. J ., two 
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different kinds of illegal drugs on him. 'walter has drugs 

on him. He's right in the middle of Isaac and walter and 

at least one shotgun and he's fighting to help Isaac .. 

A.J. indicated Kerwin had 'a gun, ~ut he,fin~'ly, admitted 

that he never saw it. :He had two to three minutes'to --

. I'm. sorry. He had two to three months~ as you'll recall, 

to think about thisbef6re,he.talked to Investigator 
" . 

Co l1i ns' and ·he got .; t, wrong:. '" 

y' at,' wi'l remember:,' I put the second 1 i neupi h1:o 

evidence. The prosecution ~idn~t do it 'because ~.J. 

c6uldn~t remembe~ who he had identified and' who h~ hadn't 

identified~ ,RememberA~J.,t~lling yqu that the gunshot 
. ( . . 

'. 
residue being on cu"rtis," hands and not on Kerwin Parker's 

hands made no difference to him. 

, ,In fact,at the end of my questioning, ± asked, him, 

the facts don't matter tb you, do they, physical evidence, 

and turtis Johnson allcbniradict A.J~ The only perso~ 

who backs him up, at ill ,is ,Mr. Hernaridez. 

BY the way, does any~ne find it strange that's been 

an alleged excuse, and Mr. Hernandez goes,right back to 

reruns at 2:00 a.m., doesn't say anything. to anybody? 

A logi cal inference is that he wasn't su:re what he 

saw. There's lots of reasons for self-doubt from a 

hundred feet away, two o'clock in the morning, 1:30 in the 

morning, glasses off, taking prescription painkillers, 
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1 picking out the man in the white t-shirt as a shooter when 

2 A.J. and ,Isaac were the only on~s,wi~h the white t~shi~ts 

3 on. 

.4 But there's a bigg~r doubt. I found certain photos, 

5 the last one, the small one and the bac~ porch to be 

6 merely compelling, but I would like y'~ll to look at, and 

7 I know you ~ill, look at all the pictures and tell me one 

,8 pi ctu re out of any' of those, fi nd one pi ctu re that 

9 co~roborate Mr. Hernandezls, that his vision wasn~t 
.:. {\ 

10 blocked, that that s.U.V., in that position that it was 

11 in, did not affect his view of the carport or, 11m sorry, 

12 of the patio. He was strangely combative about his view' 

13 bei ng blocked ~ 

14 I III submit we submit there is no picture'that 

15 corroborates hi s, posi tion there. ,Remember, I asked hi m if 

16 Kerwin was entitled to his be~t testimony ~ndhe balked. 
- ' 

17 He had his m~morized statement and facts be dang~d~ He 

18 did admit he didn't see the gun when it was alJegedly 

19 fired. He told ylall he saw,these people's feet though, 

20 but no hand. That makes no sense. The diagrams, th~ 

21 C.S.I. people drew up the photos, the obvious positipn of 

22 the s.U.V., and the tree is more than enough hard evidence 

23 an eyewitness was wrong and just- didnlt want to concede 

24 the obvious. 

25 Let's revi ew Investi g,ator Co 11 i ns. Not knowi ng what 
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1 parker and Johnson intended, Isaac Wilson retrieved a 

2 ( shotgun. Then he, A.J. wilson and walter Gadson, went out 

3 the back door. while walking out they were confronted by 

4 parker who had exi ted the vehi cle and mere words were 

5 exchanged. Johnson, who had stayed in ihevehicle for his 

6 own reasons, put the vehi cl e in drive and drove towards 

7 Gadson, A.J., and Isaac Wilson. Johnson, who has crashed 

8 the vehi cle into the. apartment bu; 1 di ng, . then retri eves a 

9 ,handgun from the. 'vehi cl e and gets out", shootj ng'. 

10 'During'the attack,. Isaac wilson is shot, twice and 

11 ,di es aas a 'resul t' :of 'h'i s wound. 'ft,. J. wi 1 son is shot fi ve 
. '. , 

12 times and is paralyzed from the waist down. This account 

13 of the i nci dent is confi rmed by the stafements of 

, '14 witnesses, victims, and the defense. The physical 

, 15 evi dence says ei ght shots we're fi red. ' Investi gator, 

16 .collins,ii1 this ,summarY,tells youthe're were, seven , 

17 shqts. The only ,one, he:, left out was the one inside the 

18 car, btit ther~ were seven around th~ patio. 

19 NoW, you'll remember Mr. Hernandez said definitely 

20 only five shots and a gunman in white. contrary to what 

21 some may think, Walter Gadson was perfectly consistent. 

22 He'll never admit to doing anything wrong unless he's 

23 pushed into a, corner. Hi swords, that was a 

24 misunderstanding, not necessarily, not really. Walter 

25 ought to have those answers on speed dial. Just press a 
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1 numbe r' and you,' 11 p'i ck hi s excuse ~ 

2 wheri we did get Walter into thai corner, the witness 

3 chair, he passed up something. He relunctantly said 

4 Kerwin wanted to talk. His reactioh to that, this 

5 shotgun. His reaction is he, tries to shoot. He tries to 

6 shoot either curtis or Kerwin with the shotgun, a shotgun 

7 with 'the safety on. 

8 wal~~r never explains how this shotgun got-fr6m 

9 outside to being right next to A.J., a shotgun, this 

"10 shotgun that we'll ,never know if-A.J,; handled because no 

11 ,one checked the gunshot or the shotgun for fingerprints. 

12 No one; 

13 wher~ 1 s', the shotgun ,with the, safety on? 

14 It'snot here. 

15 Mrs. Grimes testified this one was off. walter, 

16 corroborates curtis, that Curtis got out of the car 
1 ; .,'. 

17 shooting. walter tri'ed to get Amy to-'kind of lie' for him. 

'18 I' m not qui te certai n what 'that means, but that, seems to 

19 be the story of'walter's life~ The'only reason' Kerwin 
. i. 

20parke~ is here today alive,is Walter Gadson didn't take 

21 the safety off because he would have shot it~ The only 

22 other reason he's alive is his broth~r, Curtis Johnson, 

23 ~ho stopped other people f~om ~hooting Kerwih;, 

24 walter sure tried to shoot somebody. His own words 

25 from that corner, he was pushed into. walter Gadson's a 
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1 hot head; He attacked curtii 'Johnson gettiD9 out of hi~ 

2 car. He wanted Kerwi n Parker dead . Kerwi n Parker wants 

3 to talk and walter freaks out on him. You heard from the 

4 stand. He ni ps out 1 ike he always does. Thi s shotgun and. 

5 others bl ew thi s s; tuat; on up, caus; ng thi s trag~dy. 

6 Agent Simmons, the gunshot residue analyst, tried to 

7 defend the prosecution's view, but she assumed something 

8 - that wasn't~tru~.- Her findings corroborate curtis' stor~. 
. . 

9' Her' testimony about the. ,gray swea:tshl rt, . gunshot resi due " 

10 is consi stent with what F'ranki e Bl ue says. Agent si mmoris 

11 a-l so tri pped up deci di ng not to test .the g ray- t-shi rt when 

12 she had it i~her lab. She didn't test the gray 

13 sweatpants. Ypu"ll rem~mber she didn't test Walter, A.J., 

14 andrsaac for gunshot' res; due. 

'. IS Bottom line, she said·curtis' ~unshot residue test 

16 was' a valid and negative test. The solicitor's office 

17 doe~n't like it, that the test was valid .. They don't like 

18 it tha~ i~'wasnegative. A.J, I'm.sorry, Kerwi~ had6een 

19 in custody for three and a half.hours~ So, any delay in' 

20 testi ng wasn't hi s :fa~lt; but you'll remember, Agent . 

. 21 Simmons said that doesn'~affect the· validity of.~he test. 

22 The gunshot residue testing is proof beyond a- reasonable 

23 doubt Kerwin did not fire a weapon. You'll remember, in 

24 my opening, I. talked about emotion,versus science, and 

25 that's what we've got here. 
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Let's talk about the other witnesses, the women. 

Rebekah saw Curtis get out of the car shooting just like 

Walter said., just like Curtis said. Amy and'Rebekah have 

a lot to hide from boyfriends. It drove them ,to abandon 

three small babies,one, .tw6, three yeari old. Home alone 

is not a comedy here .. 

This happened. They had a dark secret, so strong it 

overcame a mother's instinct to protect her babies. They 

abandonedthe~e three children. Th~y were trying to 'hide 

something, trying to get out of there. ,Their car, their 

purses, none of that was searched. They w~re hiding 

Walter's gun .. walter,who couldn't: have a gun, because he 

was on probation, the shotgun, with the', with th~ safety 

on. 

Amy Fleming stated Kerwin said let's talk. 'The women 

alone know ~heir secret~ but it is a logical step. They 

wanted to protect walte~ and hide bad ·things. curtis says 

there were more guns than the shotgun .used by walter to 

try to shoot Kerwin~ 

Is that what they w~re trying to hide and abandon 

their babies· for? 

Remember,; also none, of theserfolks' has Kerwin wearing 

a gray sweatshirt on the scene. The form says no physical 

~xam was· done onK~rwin nor did they test for what 

Inv~stigator collins says, told y'all was consistent with 
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1 blciodon the'inside sleeve of the shotgun. To, to this 

2 day, 34inonths afterwards, the prosecuti 0'''' has never 

3 tested these items. 

'4 Folks, I'll submit there is no evidence Kerwin had 

5' any evil or wi cked intent that 'l1i ght. You've got somebody 

6 liying at home, 'good job at the hospital, neVer been in 

7 any t roubl e. What esca 1 ate'd Ke rwi n wanti ng to tal k was 

8 Isaac's shotgun and whatever gun 'Walter had. Mr.' Myers' 

9 wi 11, try to tell you 'hey,' Kerwi n ,was an accompl i ce, but 

·10 'they have to prove I beyond a re~sonabl e doubt, Kerwi n 

11 intended: to commit, a crime with curtis. 

12 . Remember Investigator colli'nsbacktracking when I 

13 . ~sked him to ,point out ,to me', in his' statement when he said 

14 they, they knew there would a,' be a fight. It wasn't in 

'15 'his statement ~ 

'16 If curtis and K~rwin conspired wickedly. to 

17 i ntentfona 11 y harm these fe 11 OWS, then why do you suppose,' 

18 the prosecution didn't charge Kerwin With breaking 

19 walter's leg? 

20 'The prosecution wanted you to think c~rtis and Kerwin 

21 are one person. They'allege a ca~ has one steering wheel, 

22 but a gun has two triggers. If they'don't believ~ Curtis 

23 and Kerwin conspired together to commit murder, they have 

24 doubts; There was no deadly weapon. This was no common 

25 man. 
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1 Does it sound like something that was planned? 

2 There are big holes in the' prosecution's case, 

3 self-inflicted wounds,' The sweatshirt wasn't tested for 

4 gunshot· resi ~ue, Gray t-:-shi rt, gray sweatpants weren't 

5 tested. No fingerprints taken on the one shotgun 

6 recovered. No searches of the cars when these women tried 

'7 . to' leave: Drugs were found three years after the 

8 investigation. when the state's'case is as full of 

9 contradictions as it is here, when it is.put to the test 

10 ,of beyond a reasonable doubt,' it fai ~ s , 

11 The judge Will tell you when~~'real ~ossibility of 

12 being not guilty exists. YoLi're.compelled'to come back 

13 wi th a not· gui 1 ty. You must be 'convi nced beyond a. 

14 . reasonable doubt'as:tri Kerwin'$~uilt. 

15 I'll' concl ude "wi th Invest, gator Co 11 ins I 1 ast 

16 sentence. This account of the incident is confirmed by 

17 the ~tatement~, pltiral, of witnesses, pluralJvictims, 

18 plural, and the defendants plural .. 

19 Thank you for your close attenti on'. 

20 SOLICITOR MYERS: could we take: about five mi~utes, 

21 Your Honor? 

22 THE COURT: tertainly~ 

23 Ladies and gentlemen, we'll 'take a very brief recess 

24 and then the, the solicitor will give his closing 

25 argument. please do not discuss the.case or begin any 
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deliberations. Hold on~ 

I'm going to give you a menu. The clerk of court is 

. going to give.you a menu so you can order lunch so. they 

can have it ready for you. so, ·when you b~g.in your 

deliberations, you can have lunch right in your jury room. 

Thank you. 

(WH EREUPON; . the fo 11 owi ng takes, p 1 ac;e outs i de the 

presence 9f the·j~ry.) 

.. ;THE COURT: Ready for the? 

. (WHEREU~pN." the f,o 11 ~wi'ng takes p 1 ac;e wi thi n the 

~resence of the j~ry~) , . 

'THE COURT~ You may proceed. 

SOLICITOR MYERS: Thank you, Your Honor. 

MS. Dixon told. y'al.1 the other day that jealousy, 
. " " . . " ~ . .; . ~, ' , 

angef, the nee~ for revenge) wickedness, a-heart fatally 

benton mischief, and a weapon,. these are all the 

i ngredi ents for mu rder and that" s· what. thi s· case is about., 

'Now, you fol ks have 1 i sterled here. Thi sis the fi fth 
.' 

day we've been he re, ,and you,' ve 1 i stened ve ry attenti ve 1 y , 

and'as the tudge told you to start with, you, you are 

collectively th~ 12 Judges of the facts.~'m not going to 

t~ 11 . you what the truth is.·' That I sfor . you to decide. 

It's for you to determine, as the judge ~aid, the 

bel;evea~il;ty. You can believe all of what a witness 

says or none of what a witness says. You can believe part 
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1 and disregard the other. That',s for you good folks. 

2 That's why we selected you to be on this 'jury. 

3 The judge, as he told you, is the referee, the judge 

4 of the law, and when -1 sit down he's going to tell you 

5 - ,what the law is. He's going to, tell you it's going to 

6 several things for you to consider. The defendants are 

7 ",charged with murder, assault and battery with intent to 

be 

8 kill, a, couple of counts, and possessing firearm~~uring a 

: 9 fe 1 ony. But the j'udge is goi ng to :tell you mu rder, ,and 

10 he's going to give you the definition of it. 

11 Murder is the taking of ' another life of a human being 

12 wi th mal ice aforethought. , All that means is ,you ki 11 

13 ,~omebody and you meant to kill,them. 

14 You' 'thi nk somebody' me'ant to ki 11" 'Isaac wi 1 son? 

15 That's for you to decide. 

t6 But all you've got to do, is, mean to ki 11 somebody and 

17 . they are killed. 

18 If you pick up a weapon ind you aim it ind you start 

'19 pulling the trigger at another human being or human beings 

20 until it's empty, did you inten~ to kill somebody? 

21 why else would'you do that? 

22 The judge is ~oing to tell,you the~e is a smaller 

23 crime than murder, and. that smaller crime is voluntary 

24 manslaughter. It's a lesser crime and he'll tell you that 

,25 is when somebody is in the heat of passion and they are 
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legally ~rov~ked, then that can reduc~ it down to 

mans1aught~r. In the heat of passi6n,and they are l~gally 
, ' 

provoked b~ another person., That can'move it down. 

We saY"as to-A.J.,who is sentenced to that 

wheelchair out here, and walter, who will always have 'a 

, metal rod in his· 1 eg , that they assaulted them and they 

',did -- ass~ult's trying to do harm to ~o~ebody and that 
" , 

they battered them ,and they did.' That,means come in 
.,1 ~. 

, , 

that's assault and battery with' intent to ,kill? 

Automobiles are a dangerous weapon. 

': lf you take a, pi sto 1 that, holds 14 rounds, and you 

aim it ,at s'omebody, and ,you pU,ll that trigger,-, and you 

shoot that person five times u~tiT his whole body is 

splattered, his spinal cord is severed" did you mean to 

kill him? 

That's for you to deci de. .. 

NOW, there's a smaller crime than assault with intent 

,to kill, and the judge will tell you about that, that's 

aggravated assault and battery, assault and battery of a 

high and aggravated nature. That's usually when someobdy 
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hits someone else with a stick or---

MS. FULLWOOD: objection, Your Honor. Misstatement 

of the law. 

THE COURT,: 1 will allow him to go forward since the 

,jury will hear my charge as to the law. 

, SOLICITOR MYERS: That I s usua 11 y when you i nfl i ct an 

injury ,on ,somebody that doesn't 'put them in' a wheelchair, 

that does,n I t put a metal rod down thei r leg" but if you . , . . 

want to give them a l~sser ~entence, if yciu find them 

,guilty, gQ ahead and find them· of that little small 

aggravated aS,sault an,dbattery. And if you don't think 

,it's murder, go ahead and give them ,the little small,er 

mansl aughter. That's up to 'you. 

Now, let me tell you something about murder and 

manslaughter. yciu remembe~~ 1 told you manslaughter had 

to be heat of passion, th~~ somebody legally provoked you. 

If I came up to aperson"and I 'just started wearirig th~m 

out wj:~h my 'fj st or ~ f, ,I, h.i t them wi th somet:hi ng, then I 

p~t them in heat and passion and provoked them for, to do 

something to me.- ~ut now, if I do that to them, and they 

wal k out: the courthouse and they drive down -,the street, 
, . 

maybe they might go home, maybe they might get a drink of 

water o'r use the rest-room""" They can 1 t come .. back then and 

,kill me cause they 1 ve had time for cool, refl ecti on" It's 

called crioling off, and the judge is going to tell you , , 
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that. 

He1s going to tell you ~bout cooling. In cooling 

off, hels going to say this. If there· was enough time to, 

between the 'provocation and the killing for the passion, 

the heat of', passi on of a, reasonable person to coo,l, the 

killing would then not be voluntary,manslaughter. 

Now, if curtis johnson had pulled out those brass 

knuckles at Monticello Road orif he·.,'had pulled a gun out 

. at Monti cello 'Road and shot walter and shot Isaac we 

wouldn't be here because that was" provoked ~ , hut" once 

everyone' 1 eft· and Wa lte r 'an'd Isaac VIIent back ,home and 

'curtis' Johnson went back home;' we had about an hour' and a 

half.break, that's cooling,'folks. That's time enough to 

cool·down,'for a r.eas'onable"person and that's the test. 

If I sl ap you today and you com'e back ,tomorrow and 

shoot me;' you,can't: come back and say I provoked you into 

doing it. If I.h~t yo~ ~ith something and two hours later 

you come back and shot llJe, you' ve cooled down. 'The 

provoking and the heat ~f passioh has to be convincing, 

and together with the killing, that's a good law 

otherwise. You could have people shooting people weeks 

afterwards and "sayi ng he provoked me' 1 ast ni ght or he 

provoked me 1 ast ni ght or· he' provoked me two ,hours ago. 

we'd be back to the old wild We~t, but they had that 

wickedness, that revenge, that jealously, and that danger, 
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and they sought'their prey. We're going to get them back., 

The judge is going to tell you about self-defense, and for 

self-defense, you have four elements to prove and the judge 

will tell 'you about th~t. 
" 

Number one, ,the defend~nt,must:;be without fault in 

, bri ng; ng on the di ffi cul ty. 

were these two guys,without fault about what happe'ned 

at the apartments on Nove~ber 20 about i:,30? 

They were'the, provokersbecause'they went over there. 
" 

;The victims went back to' their house~ t~rti~Joh~son weht 

back to' his house.,' Eve~ythJng',s over with. But rather 

than 1; sten' to- the'ir mama ~nd '~hay at home; rather than 

listen;'ng to mama callin'g th~ po11ce,' tlO~'we 'are now going, 

to be the p~o~okeri ~nd"they le~Vetheir house ~nd go to 

th~'~ictim'~h6use'and'n6w ~he~ want to'clai~ , 

self":defe'nse. Now they want to c,laim self-defense~ 

w~~e t~e~wiiho~t fault in bringing on thi~ whole 

mess?',' 

If they had stayed home'itwo~lan't have h~p~ened, 

but they went over there.' if you thi nk that they ,were not, 

wi thout fault and they ":had ; ·'they ',had nothi 1)9 to do wi th ' 
• I. , " 

all thishappening~ then that's up to you to decide if 

that's j usti ce, if that's the facts'. They are the 

i nsti gators now . The revenge" the get back atth~m: ' He's 

going to tell you the defendants must have actually been 

673 
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in imminent danger. " ' 

"1 -" 

If ~hey were ,i~ imminent danger, didn't they cause it 
.... 

by go~ngbackover there? 

4 They wouldn't have beeni n danger, hadthey stayed at 

5 in columbia~south carolina. They put . , . ~ 

.~. '. . 

6 I themselves in da~gerif they~ere in danger. If the 

7 d~fendarits were in im~~nent danger, ~hecircumstances were 
;. . .• "1 , • 

8 . such it would w~rr~nt c:tn ordinary"person to act Ti ke that ~ . 

9 '1.(01)1 dan ordinary :p~rson' haye gone back the'~e, i n the 
. ' , .' 

to first place> the, re~sonable person;, 'a person that'had cool 

11 ,re,~lect,i'.oni ,~ooling' time' to cool ,off from the 'prior 

',12 ,confro,nt~tlon at ':,Montice11b Road'to go back? ,;>, 

',,13, 

14 

15 

.'. .... . 

No)~the,~eat of passion wasn:t by th~ ~ictims. The 
-'.'" , '.' '. ' ' 

" defendants are 'now causi ng the he,at of pas s ion. , 'They're" 

the pro,vokers,by going back to th,e, apartments~; and,'tljat IS 

16" for you ~?,decide. Thatls,forY9u to 'decid~!':' The last 

17 

18 

19 

20 

:',21 

22 

23 

24 

25 

-J. , 

one isa duty'to retreat, and whatthat,means'isthe' 
. ' . \ 

defendant had no o~her probable means of, ,(lvoiding , the, 

,danger, <?{'lo,sing his own life, or,sustai'ning ser'ious 

,b~di'ly injury than to act as he did, which means the,only, 

act they could have taken", was to murder a man, put o'oe in 

a wheelchair, and run over one with a car and have them 

break his leg. 

could' ~hey not have just retreated and left? 

Not only that, could they not just hav~ stayed away 

. . ,.~ 
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1 in the first place? 

2 You go to' somebody's house. You're on ,their 

3 'curtilage, which means the surrounding area, the inside of 

4 the house, and you have brass knuckles, you 'have a metal 

5 pi p'e, you have a pi sto 1 in the mi ddl e of the ni ght, and 

6 you claim Self--defense. It's ,like somebody coming in 

7 you r yard shoot; ng you and ,sayi ng, oh, I' di d i ti n 
:' 

8 self':'defense because th~y 'came out of their house with a 

9 " gun. ,That's ,what they've got to do to claim self~defense. 

10 Now, worse'than that, the judge is going to tell you 

11 somethi ng call edmutua T combat. He IS: going to say thi s~ 

12 folks. If ,the':defendantsparticipated in mutual combat, 

13 the killin~ would not be self-defense. That's 'right cause 

14 if you ag ree to fi ghf, , and it' s mutual ,combat yo'u can't 

15 'say I was wi thout fault in brfngi ng on the di ffi cul ty. 

, 16 oi dn' t they go over there to fi ght? 

'17 Isn't that the reason they went back there? 

18 
"~I 19 

bi dn' t' they· agree to have i,t ,out? 

so, ,they can't cl ai m se,l f-de'fense. 

20 combat. 

It~s mutual 

21 ,Now, all these legal t~rms the judge is going to tell 

22 you and 'you'll apply it to the facts, and he'll tell you 

23 'to reach a verdict that speaks the,truth, and that's your 

24 job and I know you will carry it out. 

',25 Let's talk about some things that are not in dispute. 
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What is not in dispute is that curti? Johnson has a woman 

who has his children, that curtis-Johnson i5. in )ove with, 

that she has now moved on to Isaac wilson, am;! maybe back 

and forth. I submit to you it was; You remember earlier 

that day Curtis Johnson went over to her father's place to 

see her, sai d som~thi ng about patchi ng . it up, and .stuff. 

well,they:now·are back together so concretely that 

they' have to .ca 11 th~' Co l.umbi a pol ;-ce Department. . The 

police cam~out and then she'caljs ,her sister, .who is over 
. . 

wi.th· walter. and. Isaac, and, you knqw, brought Amy over 

ttiere:to Broad River. Road, but the·defendant said he 
. .. 

didn't see Isaac over there .. 

How,~oes he g~t~ove~there? 

He ,said hE! didn't seeh.er. Froin·t.~erewe go to 

Monti cel to Road and there. was a ,confrontati onthere~, 

pon't' dispute that at ~ll. L .don't think that guy's Hong 

Kong.' ~hooey out there where he can get,· ki ck sort:\ebody­

through the window of,a.car, I fi;nd that hard to believ.e, 

but~urtis ·johnso~ said Walter pull~d a pistol, b~t tha~'~ 

not what he told Steve collins that night .. ' I..don't care 

whether he did or not. 

wouldn't be out 'here. 

If there hadn't been a killing I . . 

I would b~ on Lake Murray fish ng, 

but then everybody.leaves, nobodY.is hurt, but curtis said 

he couldn't -- don't make a difference. 

Everyt~ing cooled dow~. walter, Isaac, they are back 
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lover in Lexington county inbetween Bush River and St. 

2 Andrews Road. Curtis is over in columbia over by columbia 

3 college, way over there at here and 

'4 here. The, provocati on is over. The, heat of passi on has 

5 'cooled. 

6 Let's just leave it there. Goes back, calls, the 

7 pol ice, tell s hi m we ',re goi ng to fi ght it out. We ';re 

8 'poing to"getthem. We're going back~ The provoked now 

9 'becomes the' provokers. A reasonable ,person ,would have 

10 'cooled down, A reasonable person wouldn't go back. ,The 

11 defendants ain't reasonable. They are out for revenge. 

12 They're fata 11 y, bent' 'on mi schi 'ef" 'They have wi ckeqness 1 n 

13 thei r heart. They have fi ghti ng', on ,thei r mi nd. They have 

14 a metal rod. They'hav~ 'brass kn'uck1es, and t~ey,have a 

15 pistol that holds 14 rounds. 

16 ' That "s' mal i ce ri ght there. That's meanness. ' 

17 ' why did they change cars? 

18 They were in a white car or curtis was. 

19 why do they now get into Kerwin's black s.U.V.?, 

20 I tell tell you why. 

21 They go back over to the apartments and drive 'around 

22 front. They don't want to be seen. They get a different 

23 vehicle, 'a vehicle that now has a pisto"~ in their pocket. 

24 You know why they pulled up front? 

25 Because they stopped talking, snuck around back. 

677 
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1 why? ' 

2 ·Didn't want to be seeri. That's right in itself. 

3 Ther~ is no dispute that shots were fired from that 

. 4 pistol. There is no evidence that any other gun was 

5 fired. That pistol, the fellow from S.L.E.D~., all the 

6 shots, that. pistol, nbthing else, Isaac's dead, A.J.'s in 

,7 a wheelchair, Walter's 'got a bone sticking out his leg . 

. 8 Th~,police~arrive and Curtis is arrested at the 

'9 scene.' Kerwi n; takas off. Don't know where be went . 

. .... 10 Don'·t know what he di d. showed up at some 1 ady n'amed 

11 Frazi er' shouse·. 

;' 12' Who is Frazi er? 

: 13: whe re i.s she?' 

14 Ju~t. heard about her yesterday. 

15 . wher~ did she come from?: 

16 The columbia police arrest him at his house~ .. His 

17 . father's house; in the yard. Kerwin par~er is inside 

18 sitting. i nachai r with no ,shoes on. Thc;tt's the facts. 

19 It's not in dispute. It i$ not in_dispute at all. 

20 What is some of the testimony? 

21 . What does Amy say? 

22 ' . Amy, says she heard curti s Johnson say you've been 

23 sleeping with my girlfriend~ Isaac's out there, but he 

24 doesn't hate Isaac. He now doesn't love Rebekah. 

25 If this ain't about her, then why is he yelling at 
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1 Isaac you been sleeping with my girlfriend? 

2 What el se did she say? 

3 Later she says she sees Kerwin Parker, and he's out 

4 on the patio and he says I should kill all of you .. 

5 'And what's ,he got in'his hand? 

6 That pistol. 

7 ' Rebekah J' what does she say? 

8 Kerwin parker said we gonna ,fight. ,we, gonna fight it' 

9 out. Curtis 'told steve. collins that night we only over 

10 . the re to fi ght it out, knew we we re goi ng to fi ght it out, 

11 but. now he's denying it on the,stand~ she says a.m~n with 

12a black hoodie, that's curtis Johnson with the black 

13 hoodi e, he.j umpeq onto the pati 0 'wi th a gun an.d, fi red two', 

14 or three ti mes 'and IS,aac fall So,' ' curti s Johnson then comes 

~5 inside after Is.aac made it into the kitchen and starts 

16 kicking'Isaac while he's dying on the kitchen floor and 

17 saying to her i sthi s the fellow you love. 

18 But he's not jealous. curtis Johnson's not je~lous. 

19 Not at all. 

20 Kicking a man that's sle~ping with his girlfriend 

21 who's on the floor dying with two bullets through his 

22 body, him saying is this the fellow you love, does that 

23 make any sense to you to get up'and leave somebody after 

24 he shot a man that's going with his girlfriend and he's 

25 dying and curtis Johnson ,is kicking him? 
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when you get them down and kick them, when they're 

dying and~you kick them, that's malice right there, folks. 

Curtis Johnson then goes out andkick~ A.J. on the patio. 

. as A.J. is yelJing hel'p, help. 

what did A.J. do? 

He was at home asleep. 

what in the world·did A.J. do? 

nh, but'it's s~lf~d~fense. It's ~elf-defens~ . 

Walter. Gadson, Monticello Road, after the confrontation, 

curt,is Johnspn says y'all gonnaget y',all's. You ~an' 

believeCurtisor.youcan't.:· Do~sn't make-any difference. 

fhat"s going to show malice whether you believe it'right 

there. I don't care if you believe walter or not~· And 

:then at· the' apartments says, when· he'·confronts . Kerwi n 

. parker when, Kerwin' 'comes aroun~_ the side of the building, 
, , . 

that later walter is:,crawling around w'ith:a bone sticking 

out his leg. 

,r Kerwin par~e~ said why did y'all dol that to my 
.. 

b~other,talking about Monticello Road. 

A. J. Wilson, you thi nkA. J • ' s lying to you? 

That's up to you to decide. 

By why would A.J. 1 i e? 

He. ain't got a dog in this fight. Hi s cousih's going 

to Rebekah. He's over there minding his own business. 

why in' the world would' he lie? 
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1 That's up to y'all to decide. 

2 Kerwin parker says out there when they confront him 

3 that his problem is he walked out with him qecause he was 

4 worrying what was going to happen. Kerwin parker says 

5 outside, why did,y'all do 'that to my brother. That's the 

6 same thing that walter said. He says that they were 

7 fighting ,out there, and then the car starts up, .and then 

8 he runs back into the apartments. He's got a shotgun, 

9 fol ks .. 

10 why does he t~rn around to run back in the apartments 

11 and .Isaac's ·running with him? 

12 If Isaa~'s got a-shotgun and he's running. back in the 

13 apartment ~ndKerwin Parker is unarmed, how is Kerwin 

14, " chasi ng two men with shotguns CJ.t the apartment? 

15 That's what they want you to believe. But they went 

16 'back into the apartment. The facts show that. He says he 
; 

17 'went back ,inside, heard one shot, was going in and got to 

18 the stai rs and heard two 'more. They jumped on him with 

19, about whether he went 'upstairs or downstai,rs or told the 

20 officer. Doesn't make any difference, . 
.. 

21 I wouldn't know,.where I,was probably either hearing 

22 shots, a car just ran over one of my roommates, but three 

23 ,shots, you know what? 

24 They don't ~ant you to believe Jose Hernandez. He's 

25 ali ar because he's, on medi cati on for hi s back. of 

681 



682 

818 

1 cotirs~, everybody's on drugs on 'th~ state's side, and he 

2 couldh't se~ and that man said I ain't lying J , I'm telling, 

3 the truth. If y'all want t6 disbelieve ~hat"he said, 

'4 di',s rega~d it. 

5 He said I heard a shot," pow, ,and I heard two more, " 

6 poW, pow~ H~'~ corroborating A:J .. A~J. is corroborating 

7 him. 'He says that he went back in there and h~ sai d he 

'8 looked and Isaac wasn't by him. That's because Isaa'c's 

9 al ready, been ,shot. pow,' That was 'one thro'ugh the window 

10 of the car. 

11 

12 

, . 

Curtis Johnson'getting-- pow; 'pow. Isaac's been 

,shot twi ce, 
, '" 

'~! ' 

He says I _ go back out "and I see a 1 ong-hai red' 

13 m~n on ,top .-of Isaac on' thE! patio, and :Igo out there to 

14 ,try to pull the long~hai red man, the 'long hai red man, 

15 Curtis Jo~nson, I try ~o p~ll him off A.J. He said ~hile 

16 

17 

18 

19 

. I'm doing that I look over by that air conditioning unit 

and I see .. the short-hai red man over, there, Kerwin parker, ., 
, , 

and the short-haired man's'got a gun. And I'm looking at 

:him and he ,shoots me and I fall down and I just dOI1" t 

20 remember much any more after that. 
" 

21 That corroborates several people, Jose Hernandez for 

22 one, The short-hai red, guy, ai mi ng down. It's up to you 

23 to believe Jose Hernandez. I hear one shot and then two 

24 more, pow, pow. 

25 What did A.J. say? 
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He goes out on hi.s patio and he's looking, sees that 

.s.u.v. and ,the tree, the shQr~-haired man he says aims 

down, fired two times as the man is. saying, piease, 

, please, don't sho.ot were ~i swords:, pl ease don't.' That's 

, shooti ng A.·J. ,~, . 
. . ' .' 

Isaac' 5 al re"ady ,inside and 'a woman comes up and says 

what have you do!"e, whatever]os~"·sa; d. What have you' 

do~e.' Long~hai,red man who got out of, the S. u. v. ·i saver 

there ,and he sees him kickin'g somebody on'the patio. He 
" I' 

said he can't see who that person was, but he's over there 
, . 

"k; cki ng, the 'long-hai,red· ,man~'. 

;, What di d Rebekah, 'Say? 

" when. he' idcked, Isaac, i'n; ; n ,theki tchen, ;he went out 
• I ,.' . 

. 'and ;started',kickihgA.J., ,on the patio:~,. 
,,>, ., 

Wi'ckedness?' : 
J:.' . 

Meannessi' 

Aheart;fat~llY~~ent 'o~misc~ief? 

Mali ce? 

,', . 

It's wrapped up i'n thfs'. 'short-hai r m~n wal ks out of 

the· pat; a wi th hi s :gun and says' I" seE! it .,i n Iii shand J and ' 
.. 

he walks Out with his friend, with his friend. ,TWO people 

working to~ether ~ith a common pl~n or common goal to do 

some.har~ a~d the harm, folks j is n6w done~ 

One is dead, one is i~ a whe~lchairJ one's got a bone' 

sticking, out his leg, walks out saying the man with the' 
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gun walks down the road,and, I'don't:seehim any more. 

. says' the other fell,ow stays back, in the 'S.U.V. ,and gets 

back i~ .~nd tries to crank it up and it won't crank up.' 

HoW do we know Jose, is tell i ng,'the truth? 

,~ecause he's cor~ob~rated,by a bunch o~people. Jose 
. f· ,. 

says he sees short'-hai'red man 'aiming down and shooting. 
, ~ 

c, 

Jim Hi ckman "says the shots were':goingdQwn back over, : 

'the~e~~y the air co~d~tio~~r, 

,What does' A:. J .' ~say?': 

.. '! : 

'( . 

',,:isaw the shqrt-hairedman, "he wa'sby the air 
, .... 

. condi ti ani ngunit, turn a'round,and 'shoot'.,~; Jim Hi ckrrian, ' 

, shots go; I']g ,down.' "b~. Ross ';, 'sJi6ts;,goi ng 'from ri ght to 
• • "'.' .0 " 

left, right 1=0, 1 eft, down ,'Rebekah, ki cking 'Isaac, on, the 
\ 

patio. Long-:-ha; red m~n'w.jth the' .s,~U.v., curtis, kickin,g 

NOW,> how can' all 'of these four' or five' people,' the 
.; . , \ 

"," 

pathologist in Newberry, a reti,red p'olice'offi.cer,with 30 
'. 

some, odd' years, R~bekah~ A. J'." and ,Jose Hernandez,' how can'· 

they'al,l give the'same facts? ' . ':; 

. They mi ght not be' ,verbati m, but it I s ,the same facts' 

but you can I t bel i eve "that. ,y~lU can I t bel i eve. that 

because they all are on drugs even though they read out 

that list of A.J. 

. You know, if you've got'somebody's paralyzed, and 
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.1 you've got emergency surgery' doctor's got to check 

2 everything in their body before they start pumping them up 

3 in the, the operati ng r~om" they say ··they. di dn 't 1 i st fo r' 

4 ,Ecstasy, you don't think they start.-checking. stuff before 

5 they operate? 

6 He's on drugs just losing his mind, going out of his' 

7 head, don't: know what he' s tal ki ng about;· don't make a 

8 difference, four other people are corroborating what he 

9 said~ If he's out of his mind, he's pretty good because 

10 . other people said what he's tel.ling you is the truth; 

11 Jose Hernandez, he's got back problems too', he can't see, 

12 he came inhere for one purpose and one purp.ose only, to 

13 lie to you. . 

14 . You be 1:1 eve-' he's 1 yi ng? 

15 That's-up' for you to decide. 

16 . Gunshot residue. They say' I can't stand the g~nshot 

17 r.esi due. I don '.t li ke it. ,I love it because that shows 

18 that two people were around~he gun when it was fired, 

19 curtis Johnson and Kerwin 'parker, the defendants. curtis 

20 Johnson's got gunshot powder residue, which means, he was 

21 holding a gun or around a gun when it was fir~d. 'He's got 

22 'it on his right palm, his left'palm, got it on his left 

23 arm hoodie, on right a~m ho6die: 

24 . Kerwin Parker's got it on his left a~m shirt, got it 

25 on the right arm shirt, but he says, wait a minute, folks, 
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1 he di dn 't have that· shi rt' on; well J 1 et' s say he' di dn' t 

2 have a shi rt on. 'Let ~ s say he had a whi -te t-shi rt on, 

3 which we haven't found by the way, but he must have had a, 

4 it' because either Jose Hernandez saw a gray shirt or he 

5 saw a whi te shi rt. $0, whil e they are runn; ng from 

6 .G.S.R., they're running right into their'own trap. 

7 Doesn't make any difference. 

8 You know what may? 

9 I find' this ~ind of funny. I 
'" 

. , . 

110 They said that~what happened ~as is he-got over 
.. 

, 11 somehow, left the apartments J where di dhe go? 

12 What di d he .do?· - -

13 HoW far is it·from those apartments to cross 1-20 and 

14 way across 1-20 is this. mysterious Ms. Frazier? 

15 What did 'he do when he got to Ms. Frazier's. house? 

16. w~ll, ~hey sa~d MS. Frazier gave them a shirt. ' 

i7 If she gave -them a shir~, qon't you have to run your 

18 . hand through a shirt to put it on? 

19 can you get·a .drink of water? 

·20 Did he put his hand in and out of his pockets? 

21 Did h~ rub'them together? 

22 Did they put that ~hirt on them without his hand 

23 touching them or did his hand touch them? 

24 When his father comes to get him, I wonder who called 

'25 hi s father? 
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His fath~r shows up at mysterious,MS~ Frazier's and 

·they go back to Then they ride around looking 

for some police department,· and .I don't know about the 

.limit, folks', but I can find a police departme~t in 

Lexington County, somebody there. columbia might close 

down around 12: 00. I don I t know. But I guarantee', you I 

can "find a law 'enforcement officer in the middl eof the 

'. ni ght. 

But they can I.t? 

What they been doing riding around? 

He hadn't been sweating, anything to drink, nothing 

to eat, and they get back .to 

You remember Ms. olga Cora, German lady who was the 

. supervisor over there?,· . 

she said sh~ went in and here heissitting in a 

chair with no shoes.on. she says where is the shoes. His 

, mother says Kerwin pa~ker w~nt in the kitchen to clean up· 

'and 1 eft hi s shoes. Hi smother is tell 1'ng you he· went in 

the kitchen to clean up, but he hadn't wa~hed h1s ~ands. 

His mother'goes'iri there and brings the shoes out. The 

father said, no, they're in the bedroom. Mama sa~d 

they're in the kitchen. ' The father said I had him:in my 

s.ight the whole time. 

. How is the father out 1n the yard when the police 

. arrive? 
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Cause that~s ~here the poli~e.officer said the father 

was, out ih the:jard: He let them in. Like Hong Kong 

Phooey, father must·be superman with them eyes that can 

see through walls and everything .with him all the time. 

'That~s for you to decid~. It's five ho~rs, hands aren't 

coming in contact, ~nd no sweat during all this stuff. 

"You 've got one fellow terri'fi ed to death, in shock I 

about to jump out his own skin. The other one ~.~ cool, 

'cal m, .just like a doctor walking around wi th·· hi s hands 

out. DNA, they can't get rid: of that •. They don "t ,tal k 
' .. 

. about it. ·They. haveR',t said a'word about it . Kerwin. 

Parker's lef~ ~hoe had Isaac's blood. 

·If he'ain't involved in any killings, how does he get 
. . 

Isaac's blood on·his·shoe if he isinnocent.as Ivory soap? 

.Curti.s Johnson, on his socks, is.A.J.'s blood. On 

. his left· shoe, A.J .. 'os blood. yo'u remember several 
. . '. . , . 

. . . . 

witnesses' talking about the long-haired guy i.n the blood 

hoodie kicking A.J. A.l.'s blood on his"socks and his 

left shoe. Right shoe had Isaac's ·blood. You remember, 

in the ki tchen, tell i ng Rebekah is thi s the fellow you' 

love. stomping him when he's down. They can't get around 

that. Ain't nothing they can say about that. That's why . , 

they didn't. 

Remember A.J. said number three, number three. He 

said, .oh, he's wrong. He's wrong. A.J. said the man at 
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'1 the air condit~oning turned around wh~n i'm trying to get 

2 the long'haired one on -- the man ~t the air conditioning 

3 unit shot me. But he's wrong.'Got to be'wrong, can't be 

4 right, lying about somethin~. This is'tha worst police 

5 mi stake. 

6 BOyS call the pol i ce .. We're goi ng to get revenge. 

7 ~e're going to gei,them back. oh, no, lei's go back over 

8 there. Stay away. 

9 why didn't you wait until the next morning, curtis 

10 John'son? 

11 

12 

13 

I don't know. ~ was in shock. Terrified of them. 

why di dn It, you call the pol ice? ' 

I w~i irishock. I was terrified. Don't know. 

, 14 why di dn' t you stay home an.d 1i sten to your mama? 
" 

'15 I'm shock~d. I'mter~ified~ I,~on't knbw. 
- ' 

16 You bel i eve' hi m? 

17 YOll can believe him that he didn't listen to his 

18 mama. He was cool and reflective. 

19 Let's talk about those shotguns. They say it's three 

20 shotguns. Here is the two mysterious shotguns that they 

21 claim A.J. had and that Isaac had. Th~t's wh~t curtis 

22 Johnson says. oh, he's so shocked and scared and fearful, 

. 23 they've got all them shotgtins out there. 

24 How did they disappear? 

25 How did th~y get dumped? 
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If th~y had shotguns and they, they were out there, 

then how does, A. J. and Isaac run back in the apartments 

with Kerwin parker chasing them? 

Does that make sense to you, folks? 

Does that make sense? 

If they've got shotguns b~ck in here and curtis 

Johnson sai d, oh, you ki 11 ed my brother, they' r,e the one 
" 

that is got ~he shotgun. 

,Let m~ ask you this, how, it'curtis has a shotgun, , , 
'- \" 

if, as ,they woul d have you pel i eve, ,if Isaac's got a 

shotgun~' how does somedne come within f6ur to seven inches 

of you and murder yo'u7, 

That I s what is, th,e patho 1 O,gi st sai d . When thi s gun 

14 was fired and killed Isaac, it was four to twelve inches 

15 away from him. 

16 Now, how in the world, if a man's got a shotgun on 

17 you do you get four to twelve inches away? 

18 Does that make any, sense to you? 

19 If it is ~- y'all belie.ve what they say. But they 

20 get back in here and that's where Isaac is murdered. 

21 That's w~ere A.J. is paralyzed. He's crying he shot his 

22 brother. He shot his own brother. That's the first time 

23 we've heard about it., He didn't tell Detective collins 

24 that. He said he was shot, but he Amy told no police 

25 officer. They ain't told a single police officer I shot 
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,my brother. 

officers from columbia come over to get Kerwin 

Parker. He ain't bleeding. They ain't nothing about a 

wound. He's taken to the Lexington Gounty jail. steve 

co1liris talks with him. Ain't no wound on him. The lady 

~akes the G.S.R. on'his hand. 

, Now, if you're taking G.S.R.' on his hand, got a 

short-s1 eevedshi rt i don't you' th'i nk you' d . see .the blood? 

, Laura didn".t see anything. 'stephanie F1,oyd"the ,lady 

at the jail had thclt form. No wounds, no cuts, nothing. 

But you don't have to believe the~ cause right h~re curtis 

j6hnson tQld you he ~~sn't shot, and he t61d. you well, he 

said he was shot, but you believe where he is~ Go back to 

one more thing. 

You remember what the ,father 'said? 

The' father 'sai d yeah, when he w~s ho'me he had, an open, 

wound th~t was bleeding, and this is ~l~se, i don't k~dw 

where he was, came from other than when they arrested him. 

But there is a, that open gunshot wound, bleeding gunshot 

wound. I thought' he was going to say.he was shot with the 

shotgun. I knew he touldn't prov~ that~ 

so, then Curtis Johnson said you got to -- you 

believe that? 

Where is the doctor that treated him? 

Where is the medical records? 
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Where is anything other than him and his father t~at 

said he was shot and all of this ,has.the shotguns? Curtis 

Johnso~ didnlt disprove ahy more, shotguns. 

when all of this is over with, what do,You do? 

He says CLirtis leaves and I go to Rebekah and the 

kids are shot, and he went, while then, and b~ went in 

~here ~ith Rebekah, wanted to know about the. kids, and 

he'~ with Rebekah,and ~e s~omps out, and the cops 

arrested him. 'He, is with Rebek~h.: 

How can she re,move t~o gun~? 

The cops are there by then,. 

, :'H9W did ,she get outside and rempve two~uns? , 

,'Cu~ti~Jo~~son is there with him. 

Did he remove them? 

oh, Amy di dn',t, ,.Amy di d. She's out rernovi ng shotguns 

how while ~he'smakingthis call~ You can listen to the 

rest of.·it, but she was out rernovingevidence when" she was 

maki ngthat call because 'she was calm. she ·w·asn' t 

excited. That's on the tape. 

. Let ~e ask you this. I~ somebodY'wanted to remove 

two shotguns and they wanted to get rid of t·hem, why did 

they ,leave two? 

You going to take all of them? 

This was found on the patio. This whole five shells, 

their.investigator tried to say six, doesn't make any 

j' 
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1 loaded. Laura takes two out, and will gets over there 

2 

3 

4 

5 

6 

reviewing evidence, finds three more in it. wholes fired. 

No fired, no fi red shots. S. L. E.D. agent, nothing to the 

shotgun. 

y'all believe that? 

y'all believe those shotguns were out there? 

7 If you do, get it whatever you want. Even if they 

,8 ' di d, have shotguns, somebody comi ng around my house 

.9 tonight" I probably would get one too because the provoked 

10 at, Monticello is now the provokers, and they're the ones 

11 coming over instigating. They're at .fault. ,They started 

12 it. They didn't want to coo 1 off ·1 ike they should and 

13, stay home and ,l:j sten to the; r 'mama because they' re' out for 

14 ,murder and,meaness. 

15 

16 

what have, you want to believe? 

Here is what happened"fol~s·. 

", 

what happened was 

17 these guys, Kerwi n parker, Curti s, 'Johnson, deci ded, that 

18 they were going·to get even, 'and you' know what they said? 

19 Curtis said I didn't want them jumping on me anymore. 

20 How you·stop that? 
, ' 

21 You'get rid of them. 

22 They got rid of the problem. Rather than' staying 

23 home like they should have, rather ~han letting things go 

24 to the next day or calling the police, then they go back 

25 over. They pull around front and they 'see everyone, but 
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1 they don't talk with them. They want to sneak ~round like 

2 criminals in the night, which they are. 

3 They go around back and they park back up in here 

4 ,where they shouldn't have. They park back over by those 

5 tennis courts, and he even said by the mailboxes. He 

6di dn I t remember, that thEm he sat by the mail boxes., Kerwi n 

7 gets around that road he's going to do some business ,in 

8 case somebody Comes armed back., 'The other ones there, the 

'9 fellows come back there with one, two,' over here, and 
. , ," 

10' Isaac's got the shotgun. I don't doubt that., You I ve got 

11 Ke rwi n comi ng r,i ght he re s ayi ng we're goi n9 to fi ght, 

'12 dropping the g~ns; and they start fighting it. 

13 Walter ,is over here. The car creeps up' somehow for 

14 Isaac ~ wal ter gets the up. 

15 How did that ,happen? 

16 I'don't know. 

17 You deci de ,on what .you heard. 'They, say wal ter now, is 

18 aimi ng at, 'the car. , Car coming' up for me, and I got a 

19 shotgun. II m goi ng to try to g'et that fellow off me, 

20 coming around my house and coming at me with a gun. The 

21 provoker trying to kill me. He runs over and breaks his 

22 '·eg and the bone sticking out. These guys run back into 

.23 the apartmen~. 

24 Who follows them? . 

25 Kerwin. 
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1 He's following them now. Go into the tree. They 

2 'back over here, r';ght here. curtis Johnson, "he's saying 

"3 he bl acked out. He bl acked out. He's terri fi ed. He's 

4 shocked, but 'you remember the pistol~' 

5 'BOy, that's amazing. He remembered the pistol in the 
I 

6 glove box and he "shot through the wi ndow; 'He di d,.' The 

7 window's g6t a hole in it. That's- the first ~hot that 

8 A.J. heard and Jose heard. He comes inside and he sees 

9 Isaac. Got to get r,i d of Isaac. You been sl eepi ng wi th 

10 mygirlfrierid, pow, pow; two'shots A.J.' heard and two 

11 shots Jose heard, right here, and ~ight here. 

12 Jim Hi ckman is -- Dr -- and Dr . ROSS~: Isaac's down. 

13' 'Well, that ain't enough because cUrtis' is on top of it. 

14 NOW, A.J.is' inside the apartment. ' A.J"~' says curtis ain't 

15 th~re, heard these shots~he m~de the mistake of turning 

16 around and coming back out. The long-haired fellow is on 

17 curtis. He t'ries to get him off. The sho,rt-haired fellow 

18 is over there, but has gdt the gun, and he~s over by'the 

19 air conditioni'ng unit, and he'looks over there and number 

20 three, the short-haired guy, sho,ots A.J. fi'vetimes' I 

21 think it Wa~. 

22 +sn't that malice? 

23 That ~sn'i malice? 

24 That's overkill. 

25 ' paralyzed for life. 
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1 Number,3, one fellow's hair is different than the 

2 other. Yes, one is long and one is short ~ The re' s 

3 another fe i low. The, fe 11 ow you saw ai mi ng down shoots 

4 here, Kerwin Parker. ~hooting down. Jim Hickman. Yes, 

5 shooti ng down I Dr. Ross. Yes. 
, 

6 somehow Isaac makes' it inside the kitchen. curtis 

7 follows him· in and while he I s dyi ngcu rti s conti nues to 

, 8 kick him with blood on his shoe. Asks Rebekah is t~at the 

9 ,fellow you love. she ain't going to ,love, him an~more 

10 because he' 5 :dead ,and he was. " He ,atn' t through. He goes 

'II 

,12 

13 

14 

15 

16 

bac,k out, starts stompirtg A. J . 

.why? 

': What ,d',' d ' 'd .? .A.J. o. 

Then he, Curti.s Johnson, and he, Kerwin parker, , ' 

because Kerwin was the 'last ,one t9 shoot, walk out and Mr. 

Hern~ndez sees the short-hatr~d fellow with the guh and 

17 hi s fri end. They take off. Kerwi n does. curti s Johnson 

18 siaY5 around th~re: Me's ~rying so much when he shot his 

19 brother. I· shot· my brother. He.' s so upset that Rebekah 
, t. 

20 sa; d he 'shot ·the ki ds. 

21 Yo'u see a "car, tear in hi s eye when he' s tal ki ng 

22 about the shooting of Isaac. 

23 You see a tear in his eye wheB he shot Isaac? 

24 He said he was happy to go over there. We're going 

25 to get this thing resolved, and I felt happy to go over 
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1 there. 

2 senseless killings. That's all this is. senseless 

3 killings. An· Iraqi war veteran. A Y04n9 man who was 

4 asleep in ~ chair for the' rest of his life, fellow with 

5 the rod in hi s 1 eg . 

6FOlk~, there's one type of justice,~nd ~hit'~ pure 

7 justice based on the facts and the fact~. in' this case say 

8 it doesn't make any difference who pulled the trigger 

9bec~~se c~rtis Johnsoh and Kerwin Parker had a common 

10 plan. They were told not to··leave·the house, to call the 

11 

12 

pdlice, and they disregarded it; 

made up. 

They had their own minds 

13 .... They had a common design, .a common pl an that to go to 

14 . those apparments and take care of business. they di d, and 

15 J when they'weht over ther~ they were joined hand in hand, 

16 .one with the other. They knew what they were going ~o dd; 

17 Everybody had a weapon .. Kerwin had the middle road :-". 

18 curti s had' the brass knuckl es" . It I S KerWi n' s gun i n t~;e 

19 "glove compartment. Curtis gets it first. Kerwin does 

20 . 'some shooting. Curtis does some shooting, but the hand of 

21 one'is the hand of all because when yo~'re fatally bent on 

22 mischief, and you've got wickedness allover, that's 

23 murder. 

24 They're both g~ilty of murdering Isaac. They're.both 

25 guilty of assault and battery with intent to kill on 
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Isaac, and, yeah, we only fndicted curtis for running over 

Walter because we know that. 'We know he ran over Walter. 

And I'm cri ti ci zed for gi . .vi ng Kerwi n a break on that. 

well, forgive me, fo·lks. I ain't doing' my job and I 

apologize to you, but I'm asking you to db yours ... Go back 

to your jury room and give us justice, justice fo~curtis, 

justice. for A.J., justice for.Wa~ter, 'and justice .for 

Isaac . 

Thank .you. 

.. THE. COURT: Lad; es' and .. gentl emen, . we're going to take 

a 'short break~and when we come back'I'm going .to charge 

you on the law. so, please go back to yqur jury r'Oom. 

We're g~tting .v~ry close to' the end of' the c~se.: So, 

doh't d1~cuss the case 'y~t,beg;n any' deliber~tions. 

(WHEREUPON, the followi ng takes' pl ace outsi ~e the 

presence of the jury.) 

THE COURT: Ali ri ght .'., . 'Ladi es and gentl emen, we '11 

go .back on the retard.at 20' minutes to the ho~r. 

(WHEREUPON, a short recess was.taken at. this t1me.) 

. THE COURT:· Bring the jury in and we'll take about 45 

minutes I estimate. After I give the charge, I'm going to 

send the alternates back until y'all have opportuity to 

make objections to· wha~'s been charged, and. then I release 

the alternates before I send back to begin deliberations, 

and then I.give you the opportunity, if appropriate, to 
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object to any issues,that arise between now and then, and 

I know.Ms. counts left to take care of s.omething. she can 

come back in the back. 

okay. 

(WHEREUPON, the fQl.lowi ng takes pl ace with; n the 

presence of the jury.) 

THE ~OURT:.,. All ri ght. Ladi es. and· gentl emen, we have 

reached the conclusion of all the evidence and. the 

arguments 'in this trial. so," at this point it is my job 

to gi ve you an i nstructi on, as to, the'l aw. , 

You have heard.all the evidence. All the evidence 

that you heard, as I.i ndi cated to you before, has' been 

pres~nted in the form of evidence~ and it has been 

admitted appropriately in this ~ourtroom. You are not to . '/'. 

consider anyt~ing out~id~'of ~h~ co~rtroom.,o~ any other 

lacts or conjecture; The'evidence is here. Now it is 

your duty to take that evidence and to consider it and.to 

determine what the facts are. 

As I indicated to you before, you are the judge,of 

.'the facts. You're goi ng to dec; de what the facts are in 

this case. My job is to tell you the law. 

NoW, what I would tell you is you took an oath when 

you came in here, and in accordance with .that oath, you 

swore you were going to make the verdict in accordance 

wi th the 1 aw as I gi. ve ; t ·to. you. A lot of t; mes, in 
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society, we have certain preconceptions or belief. about 

what the law is or should be. what' 1'm ·'going. to tell you 

is you n~ed to forget about that; You need. to take the 

law as I give it to you and apply the law as I give it to 

you to the facts in this case. 

I I m about to. read a good porti on of the 1 aw to you .. 

Now., I tell you l'm going to 'read it to you 7 .I don'·t like 

to read. It: suggest·s to you that· I . don I t knoWthe'subj ect 

matter and I have ·to read'it, and also it's. not very 

compe ll.ing anq.i tIs not very engagi ng. ' But thi sis· what 

I 1 m', goi ng to te 11 ·you;. Thi sis a very important case and 

·importaht for everyone in this 'courtroom, and,'I, wouldn't /" 

be doing it just;ceandconducting myself' appropriate ,if I 
, " ',' 

were to' just: wi ng it. because I '~hi ilk I know everything 

.there:· i s to .know' about. the 1 aw. '" 

so, having said that, lim 'goingto be ·very deliberate 

. and read' a good porti on of thi s to you, and, in advance, I 

apologize to ~ou for that, because I k~owtha~ can be 

fairly dry. However, having said that, I will get into 

the charge on the law. 

Ladies and gentlemen, 1'm going to tell you a few 

things twice. That is, 1'm going to tell you things again 

that 'I.may have tol d you in my openi ng statement or the 

conduct of the trial, but when I tell you thi·ngs twice. 

it's because it's important, and when I give you the 
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charge as to. the law, again, all of it is important. 

The first thing I need to tell you,~s this 

i~dictment, the~e indictments that 1 have previously read 

to·yo~ at the beginning of the trial I will restate for 

you. Again, these are simply allegations by the state not 

to be considered as ev{dence by you; The evidence has 

been presented"appropriately in trial. 

Also, ladies and gentlemen, 1 would charge you, let. 

me si t down, there are multi pl e defendants in thi s case. ,. 

You know that already. obviously you've sat through 

enough Of this trial to gather that, and.1 woul~ charge 

you that two defendants in.this case, each of, whom is 

charged with assault and battery with intent to kill. 

,Mr. Parker is charged with one count, and Mr .. Johnson is 

char,ged wi.th two counts of assault and battery with intent 

to kill., Each, is ~hargedwith the on~ countpf murd~r and 

each is·charged with possession of a firearm during the 

commission of a violent act .. 

. The case, in. each defendant 'and the evi dence ancf the 

law concerning each defendant should be considered 

separately and individ~allY. Your verdict does not have 

to be the same for both defendants. The fact that you may 

.find on~ defendant guilty or not guilty should not control 

your verdict as to the other defendant. 

when more than one person is charged wi.th a crime, if 
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1 the evidence warrants ;t~· you may convict one and acquit 

2 the other or you ~ay acquii both or you may convict both. 

3 It would depend upon your view of ·the·testimony and 

4 evi dence. You must take each defendant and 'consi der the 

5 . €vidence as to. the defendant, and my instructions to you 

'. 6 on the law .. You would .then write a.s:eparate verdi'ct, 

7 guil~y or not guilty, for each individual defendant. 

8 . Ladl es and gentl ernen I have. spoke to you at the 

9' . beginning of the case ,about pres'umption- of innocence. 
. " . 

10 Each·' of' these defen'dants' ha's 'a pres umi:rt i on of' innocence. 

11 'As they, s i:t he re ri ght . now, they s'till hav'e that 

12 presumptjonof inno~enceand they wil) maint~in that 

13 presumption .' of; nnocerice' unt'i 1 ,such ti'me as you determine 

14 that'this State has met its burden of proving each and, 

. 15 every ~iement of the charged. offenses beyond a reasonable 
.,' 

16 doubt, and, r would submit to·yo~that that presumption of 

17 innocence ~s~'t just a legal ,the6ry, and .it's not 

18 sornethi ng that we banty ·around haphazardl y, and it I S not 
. . 

~9 just a legal phrase. It is a substantial· right which you 

20 should take seriously~ , 

21 . All~ight. Ladi~s and gentlemen, it is important for 

22 me now to define for you reasonable doubt. NoW, I've said 

23 .. i t several ti mes, but I want to make, I want to, define it. 

24 Reasonable doubt, let me read to you the portion regarding 

25 reasonab 1 e doubt. 
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1 The State has the burden of proving the defendant 

2 guilty beyond a reasonable doubt. Some of you may have 

3 served as jurors in civil cases. In those cases yo~ were 

4 told it's,only necessary'to prove that a~fact is more 

5 likely true than not. true. such as by the greater weight 

6 ,or preponderance of the evidente, of the evidence. 

7 However, in crimjnal'cases, the state's proof must be more 

8 power:ful t~an that .It must be beyond a reasonabl e doubt. 

9 proof beyond a reasonable doubt is proof that leaves 

10 you fi rml y 'convi nced of the defendant's gui 1 t. There are 

,II ve'ry few things in this wcirld that we know with absolute 

12 certainty; and in criminal cases the law does'notrequire 

13 proof that overcomes every possibi 1 i ty. " 

14 If, based upon your,consideration of the evidence,' 

15 you are firml y conv;nc'ed that the defendanti s gui 1 ty of 

16 the cri~e tharged, you must find the defehdant guilty. On 

17 the other hand, if you think there j~1 is a te~l 

18 possi bi 1 i ty that the defendant is notgui 1 t~, ;'you must 

19 :give, the defendant ~he benefit of th~·doubt, find himn6t 

20 guilty. 

21 Now,/in 'coming into 'your determination, obviou~ly 

22 you'r~ going to determine what the facts are .. In 

23 determining what-'the facts are, you're going tb" judge the 

24 credi bil i ty of wi tnesses. I told you thi s befo re ~ 'and I 

25 will tell you again.' You are tasked 'with, deter'mining 
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whether witnesses are credible., You 'have heard several 

witnesses get on the stand and you are in the position of 

determining how much weight to put on each individual 

witness' testimony. You can determine that, that a 

witness was very believable or you determine that a 

witness' testimony was not b,elievable, completely within 

your discretion and providence. You may take a portion of 
..' ,.' 

that person's testimony and give it,great weight,: aod you 

, may, take another po rti on Of its te5ti'mony, and gi ve it not' 
, 

so gref;l~ weight ~ ',' That' s ,cert~i nl y up to, y,ou. ' 
" 

NOW, you see evi demce "comes' into the' record in 

several ,forms, arid ,there are,two types of evidence which . . , ',- " 

are generally presen;te,d at trial, and,that's direct 

e~idence and circumstantial evidence .• Direct evidence is 

the,testimony of the person who claims to have, actual 

, knowl edg,e of the facts such as an eyewi tne~,~., It is 

evi,:~ence whi.ch immediately establishes the fact'to be 

··proved. 

Circumstantial eviden~~ is a proof of a ~hain of 

facts and circumstances indicating the existence of , a 

fact. It is' evi dence whi ch i mmedi ate,l y estab 1 i shes 

collateral facts from which the main fact may be inferred. 

'Circumstantial evidence is based on inference"not on 

personal knowledge or observation, and they give you an 

.example which I hope illustrates to you the difference. 
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say that you were to wake up one fine morning in 

Lexington County and it. had snowed, and I know that 

happens all the time. But it has snowed and you walk out 

and you go to your front door and you see that··there are 

footprints in the snow which lead to your door ~nd then 

whi ch go away .. 

'well, there"s direct evidence that there are 

footpri n-is in the snow'. However,. you may infer from that 

,di rect evi denc'e that someone came to your door. 'That is', 

circumstantial evidence. Therein lies,the distinction. 

The law makes ~bsolutely nO,distinction between the 
\ 

.' 
weight or ~alu~ to be gi~en to'either direct or 

circumst'antialevidence.nor is, is a:~greater degree of 

ce rta i nty requi red bf ci rcumstanti al evi de'rice than of 
. , 

direct evidence~ v6u should weigh all the evid~rice in the 

case. Afte~ weighing all the eviden~e, if you are not 

convinced of the guilt'of the defendant beyond a 

reasonable doubt, you must find the'defendant not guilty. 

Ladies and gentlemen, you also heard some ~vidence 

submitted through expert witnesses. ,I wou~d tel'l you that 

a wi tness, who by educati on and experi ente', . has become an 

expert in some art, science, profession, ot'calling may 

-state an opinion a~ to relevant and material matters in 

which the witness claims to be an ,expert. They also may 

state the reasons for the o'pinion. You should consider an 

705 
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expert's opinion received in evidence in the case, and 

like an~ otherevtdenc~, give to it the weight you thirik'· 

it deserves. If you decide.the opinion of an expert is 

not based on sufficient ,education or experience or 

concl ude, the, reasons gi ven , in support of the opi ni on is 

not sound or is outweighed by the evidence, you'may 

dis~egard the opinion enticely: An'expert's witness 

testi mony is' to be' given rio greater weight than that of 

9 "'oth:er wi.-:tnesses~.imply,b~c;:ause' the ,witness is an expert. 

10 '. FU,rther;, you are not requi red t(), accept an expert's 

1i .opi~ione~en.tho~gh i~is nQt contradicted. 

12 
", 

13 

14 

15 

16 

17 

18, 

19 

20 

21 

22 

23 

24 

25 

, . 
. . 

NOW, 1 adi esand gentlemen, in order to: establish . ..; . 

criminal 1 i. alli,l·i ty, crimi rial intent. is required. For 

example, the mental state to be proven by the State for 

. 'particular ~i~ht be pur::pose,- intent, knowledge, 

restlessness, or ,criminal negligence. ,.criminal intent 

must be,proven by the 5~ate beyond a re~sonable doubt. . . ~ " . 

a 

criminal intent is always a matter and must b~ determined 
, , 

,by the jury' from the circumstances surrounding the 

situation. 

There' is noway to prove' intent to a mathematical 

certainty. There is no medical science no medi c~l 

s~ience,can dissect the, person's brain and determine what 

the ,person had in mind. So, the law says criminal intent 

may be i ndi cated from the ci rcumstan'ces shown to have 
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1 exi sted.' That is how you Jllake a determinati on of whether. 

2 or not the e 1 emerit requi ri ng intent was present . 

3 It is not necessa~ytoestablish intent bydi!e~t and 

. 4 posi tiJ/e evidence, but intent may be establ i shed by 
" , 1 

5 implication, or 'circumstantial evidence:in the same ·way:.as ." 

6 any other act or other fact by taking into'consideration 
"< )1 

7 the acts bfthe parti es and all: the 'facts . and 

·8 circum~tances of the case. cri~inal int~nt is~ middle, 

9i s , is. a mental "state'; .: consci otis "wrongdoj ng. ;" It 'j s. up to.' 

10 you to determine what the defendant intende~ t6~do based 

. '11 . on the ci~cumstance~shown to have ex:i sted,. 'cr'iini ~al 

12 

.. 13 

14 

·15 

"'. 

intent' can ari se from action or "failure to act . It may.' 

ar';se from negli gence, ,. restl essness " or an:·i ndi fference to· 

duty or. con?,equences that 'is considered by the law to' be 

. the:'eq,u'i val e'nt'of criminal intent.' 

16 Now, ladies and gentlemen, moving on,!' also submit 

17 to you that there was an issue in ·this ~ase'regarding 

'Uf i denti fi cati on of the defendant. ,as theO:p~rson who ,i. 

19 committed the cri me~ charged. ,.' -The state ha!?' ,the burden of 

20 provi ng i denti ty beyo'nd a reasonable daub·f.·: . You must be 

21 satisfied, beyond a reasonable doubt, of the accuracy·of 

22 the i denti fi cati on 
0 

of the defendant 'b~for~ you may conv; ct 

23 the defendant.' 

24 ' identification testim6h~ i~ an expressib~,of a belief 

25 or impression by a witness. You must d~termi'ne the' 
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1 accuracy of the i denti fi cati on of the defendant." You must 
:~ > 

2'consider. the believeabi·li,ty of'·each identification witness 

'3 tn the 'same w~y as any dther witness .. ' 

4 ,YOU may consider whether the witnesS' bad ,an adequate 

, ,5 

'~" .,6 

opportuni ty," to observe the 'offender ,at the' ti me of the 

offense. This'would be 9.ffected by th"ings like how long' 

7 

8 

9. 
~ 

,10 
',' 

, 11 
:: . 

, ,.12 

13 

14 

J,5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. . . 

or short time was available, how far or close the witness'. 

was.',' the 1 i ghti,rig condi.ti'ons, 'or. ',whether" "thewi,tness 'had 
. .~. ." , ~' '. . . 

the chance to ,.see: or 'know (the per~o'ni:n th~ "past" Once, 
; . ",., ~ ,. " . ' , " .' .'. . .' . 

"again, :r ,instru'ct you the' burden of proof, on.,the state 
. I:'" 

~xt~nds~o eve~y'element of the' cri~e'i~~rg~di and thi5 

, ~peci ~i ~~l:lY' j ncl udes ,th~ bur,den ~of p'~ov; 09" bey'ond . ' 
- . '\ . ". '. , " . 

. . ':". . .' ,'. 

person,' who; committed ~he, ,cri,m~ ."f If~, afterexami ni ng the, 

testimony',,'you have reasonable, do~bt as'to the accuracy of, 

,:'"the i de~tifi cation, you mu?t 'fi,nd the defendant not,' 

.,< , ;", 

Ladi'es and g,el'Jtl ernen', mere presence at the scene' 'of a 

crim'e is notsuffiCient"to provesQmeone gu'ilty of a 
'. ' 

crime'~ ,A defendant's pre'sence where a crime is. being 
., . r 

committed .or .mere association with a person who commits a 
. . .' . 

crim~ does not make a d~fendant an a~complice or an aider 

or abet,tor 'of the person commi tti ng the cri me. The burden 

is on the State to prove every element of the crime 

charged. 
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1 If you find, after view~ng all the evidence, the 

2 State has proved the defendant was only present at the 

3 ',scene of the crime" and that they ha,v;e not proved ,0 beyond 

'4 a reasonable doub~, any other parti~i~atiQn in the crime, 

5 0 then you must find the defendant not guilty. The law is 

6 that proof 6f,' at the scene of the crime is ,not sufficient 

7 to find someone, g~ilty. 

8 ' , NOw, you 'may note, in thi s instance, one of the 

9 'defendants elected not ,to testify. That is certainly his 

10 right not to testify. He has a constitutionaJ right not 

11 ,"to taKe the stand,. ,and I;' i'nsttuct' you Cl:nd empbasi ze that 

the fact tha:t the defendant" di d not test,i fy is not a 12 

13 

14 

15 

16 

,17 

18 

19 

20 

21 

22 

23 

24 

25 

factor to be considered ,by you in any way by your 

deliberation and, in your, con~ideration on, the question of 

guilt or ,innocence of,the defendant. It must not be 

considered by you: i,n any manner whatsoever., ' 
. . .' '" . 

The "defendant has the "constituti ona 1 ri ght to remai n 

silent, and the~ss~rtion"m~st not be considered by you in 

your deliberations. + repeat, under your oath, you 'are to 

,draw no conclusion whatsoever from the fact that th~ 

,defendant in ',thi s case di d n9t testi fy. The fact that 
'J , 

" thi s defendant di d not 'test; fy shoul d not even be 

discussed in the jury room; The burden of proof, as I 

have ,stated to you t is on the State. The defendant is not 

required to prove,his or her innocence, but the burden of 
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1 proof remains on the State to prove guilt.beyond·a 

2 reasonable doubt. 

3 Now, ladies and gentlemen, you have heard entered 
. . 

4 into the record some statements, and there has b~~n 

5 evi dence presented that witnesses have made pri or· 

6 statement~ whi~h ~ay or may not be ~onsistent with the 

7 witness' present ,testimony.',That cef.taii1l y is up to you 

8 to determi ne. ,.you may use thi s evi dence to determi ne 

" . <9':"whether, to believe the 'witness.' You may also" use the 

10 

11 

12 

13 

'14 

~~idence 'of the earli,er contradictory statements " if you. 

, fi nd them ,to b~: so ,'to determine the truth' of thos~ 

~ statement~.I~ ~s u~ to ~bu to 'd~cid~ whether to believe' 

the earli'er statements or' the testimony given at trial. 
, , 

, If a 'witness is shown to have knowingly testified 

15 untruthfully conce~ning':any material matter, you"may' 

16 consider ~his i~ determining'whether to tr~st the 

17 defend~nt's testimo~y as to' other rtJ~tters. You may reject 

18 all testimony 'of, a wltness or give thetes'timoriy the , . 

19 wei ght that you thi nk' it deserves. 

20 You a 1 so heard, 1 adi es and gentl emen,' ·i ntroducti on of . 

21 a criminal recrird of awitnes~ du~ing ~his trial; and I 
. " 

22 would tell you that a p'e~sbn who has a past criminal 

23 record is competent to testify during trial~ Past record 

24 does riot affect the abiliiy of that witness to testify. 

25 That past record may only be considered by you, if at all, 
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in determining the witness' believability or credibility. 

Remember, you're the judg~~ of the facis in this case and 

of the believability of"any or all of the wi~ness.es. 

Ladies and, gentlemen, there was a statement, several 

statements that were refere~ced in the t~ial of this case. 
I 

while the cpurt has determined that the refe~ence to those 

statements is admi ssi.bl e, 'I i nstruc~ you that to make the 

u'l ti,mate dec~ si on qf whether _or not the defendant made 
" 

those statements. Tf the defendant did make the 

statement, ,you must determi ne whether the st~,tement was 

made by the de~endant,volurtarily and of his ,bwn free 

wi 11. Thi s means' that the s:t,atement, was not caused by 
, ' . 

pressure, force, fear", pressure, coercion,' or 

. intimidation, or by hope or ,promise of leniency or reward 

of any kind . 

In determining whether the statement was voluntary, 
, , 

you should consider both the ,characteristics ,of,th~ 

. defendant and the details of the question,' Some of ,the 

factors that .you mustconside~ are the age of the 

defendant, the defendant's educati~n or lack of education, 

the defendant's mental ability or capacity, t~e 

defendant'sI.Q. or intelligence, thedefendant's 

background arid environment, place and length of any 
, I. , 

detention, the nature of the questioning, th~ advice or 

lack thereof to the defendant of his or her continued 
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constitutional rights including the right to remain 

silent, that any statement should be used against him in 

the court of law, the right 'to have a lawyer present, and 

, whether he or she CQul d afford an attorney and w~re 

advi sed th'at a 1 awyer wo'ul d 'be appoi nted to represent hi m ' ' 

without any cost and that he may stop making the st~tement' 

at anytime. 

You must conside'rall the surrounding ci rcumstC;lnces ' 

befo~e yoU give an~ weight, to ah~ alleged ~tatement, The 
, . 

state h,as the burden ot' provi'ng',: ,beyond 'a reasonable 
, 

'doubt, that the ' all eged statement was ' vol untary . If you 

,'determi ne it was, 'you may give the statement any further 
. . " 

.. ~' 

consideration that you deem proper. 'You must decide what 

~eiQht, if, any,' should be given to the alleged statement. 
i 

If you decide the alleged statement is not the, free and 

voluntarily statement of the defendant, you should not. 
.,' . 

con~ider the state~ent ai'all. 

Now, 1 adi es and gentl emen" 'we had two peopl e at the, 

two'defendants,which are before you today. And if a crime 

is committed by tw6 or m6re'people who are acting together 

and committing a crime, the ~ct of one'i~ the act of all. 

The person who joins with another, to commit an unlawful 

act is criminally responsible for everything done by the 

other person which happens as a probable or natural 

consequence of the facts done in carrying out the common 
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1 plan and purpose. 

2 Just by way of example, two people walk into a bank 
," 

3 and they are there, they rob the bank, one of the person, 

4 one of the person~ is the active participant, the person 

5 ,who actuall y takes the money, who, ma,kes any untoward 

6 ,motipns, makes any threats~ The other person simply 

7 stands at the,door, ,they walk out of that bank, then you 

8 could consider those ~eople having acted in concert. If 

9 tw.o or more people are together acting together assisting 

10 each other ; n committing the offense ,the act.' is' the ',act 

11 of~ll, or'as it is sometimes said, the hand bfone is the 

12 hand of all. 

13 Prior knowledge that a crime is going to be,committed 

14 wi thout more is not suffi ci ent 1;0 make a pe'rso.n gui 1 ty ,of 

15 that cri me. Mere knowl edge that another .person, is g.oi ng 

16 to commit a crime, even if the d~fendant is present when 

17 

18 

19 

the crime 1S committed, is not sufficient to convic;t the , 

defendant as a principal. Guilt as a pri nci pal 'i s shown 

by actual or constructive presence atthesceneas,a' 

20, resul t of pri or arrangement,. Therefore, a fi ndi ng of a 

21 prior arranged plan or common, scheme is necessary for a 

22 finding of guilt as a principal. 

23 The State must prove, beyond a r~asonable doubt by 

24 competent evidence, the theory of the, hand of one;s the 

2S hand of all. The prin~;pal in a crime is the one who 
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either actually commits the crime or is preseni aiding, 

abetting, or assi~~ing in committing a crime. When the 

person does an act in the performance of and with the 

assistance of another, the act ;:s done by both. Where two 

Qr more acting 'with a common plan or intent are present at 

the commission of a crime, it does not matter who actually 

commits the crime, all are guilty. ~he handbf one is the 

hand of all. ' 

present at the commission', present at the' commission 

10 'of a' cri me means to be suffi:ci entlynear to ai d and abet 

11 ',and assi st in the, commissi,on of a cri me. However, mere 

12, presence at the scene of a crime is not sufficient,to 

'13 'cbnvict one 'as the princi~al on the theory of aiding and 

'14 abetting. Intent is also a necessary element for there 

'15 must' have been a common design or intent to commit the 

16 "crime~ and: the crime must have been' committed thereto with 
i 

17 the person ai~ing and abetting by some overt act. 

18 Intent means i ntendi ng the act whi ch actua 11 y occu rs . 

19 Not .volt.intarily~ , The intent ma:y be shown by acts of, the 

20 defendant and other circumstances from which you may 

21 : naturally and reasonably infer intent. The state must 

22 prove these elements beyond a reasonable doubt~ 

23 Now, ladies and gentlemen, the indictment, the first 

24 'indictment against each of the individuals is for murder, 

25, and I,will charge you the law as to murder. The state 
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must prove, beyond a reasonable doubt, that'the defendant 

killed another person with m~lice aforethought. Malice is 

hatred, ill will, or hostility towards~nother person. It 

is the intentional doing of a wrongful .act without just 

cause or excuse and with the intent ta·inflictan injury, 

or under certain cirsumstances that the law will implicate 

an evil intent. 

Malice aforethought does not require malice exist for 

any particular time before the act is. committed, but 

malice must exist at, in the mind of the defendant just 

before and at the time ,the act is, committed. Therefore, 

there must be a combination of the previous 'evil intent 

and' the' act ~ , 

Malice aforethought may be expressed or inferred. 

These terms, expressed or inferred, do not mean different 

types of malice, but merely the mannef which the malice 

may be shown to exi st. That is ei ther by· di re'ct inference 

or facts and circumstances which are proved. Express 

malice is shown when a person speaks words which expresses 

hate or ill will or the person who prepared beforehand to 

,do the act which was later accomplished. For example, 

lying in wait for a persnn or any other acts of 

,preparation going to show the deed in the defendant's mind 

would be express malice. 

Ladi es and gentl emen, 'mal ice may be i ndi cated from 

715 
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1 conduct:showing a disregard for human l,ife. An 

• 2 i mpl i cati on of mal,i ce may also ari se when the deed is done 

3 with a ~eadly weapon. That implication is merely an 

4 evidentiary fact which may betaken ·into cbnsideration 

, 5 along with any other evidence in this case. The deadly 

6 weaponjs an article, i~strument,or substance which is 

7 likely to ~ause death or great bodily harm. whether an 

8 instrument has. been used as a 'deadl y weapon depends on the. 

9 facts and circumstances 'of each case. 

10 ]ustby way of example,· some i ns,truments whi:c~ ,coul d 

11 be deadly w~apons,are ~istol, shotgun, a rifle, a ~irk, a 

12' dagger, a knife, a slingshot~ a razor, g~sQline, fire 

13 bomb,lYJolotov cocktail, or lighter fluid, and those are 

14 'merely presented to you as examples of what could be a 

15 deadly weapon . 

. 16 Now,:where a person inflicts a fatal injury on, 

17 another persbn and tha! person dies at a later time, you 

18 ,must b~ convinced, beyond a reasonable doubt, that the 

19 infliction of the .first.injury was the I proximate cause of 

20 the victim's death. A proximate cause is the direct 

21 cause, the immediate cause, the cause without which the 

22 death of the victim would not have resulted. There, must 

23 be'a chain of causation from the time of the injury 

24 inflicted by the defendant until the time of the victim's 

25 death. 
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'proximate cause' does not necessarily mean that it 

occurred immediately prior to death. simply that itis 

the p,roximate cause of death. There could be more than 

one~proximate cause~ The acts of two'or more persbns may 

combi~e,together to be a cause 'of 'proximate c~use o~,~e~~h 

and the,defendant's act m~y be, regarded 'as a proximate 

. cause' if it is the contri buting death o.f the cause of the 
I .''';, 

victim. The fact that other 'causes of death also 

cont ri bute' 'to the;' victi m doe 5' not, re 1 i ev~ ,the ,defendant 
.. . , . 

from responsibility. ' The defendant's' ,acts '~ay not, be the 

, sol e cause of ·the~' deatb, '9Utrriust be "a prox; mate cause" 

· contri buti ng 'to ,:the, death of the victi m. 

Now, ,1 adi es and gentl emen,' if you fi nd' :that the State . ,. . 
'~"'.~ , 

· has fail edtq, prove murder beyond a ,reasonable doubt ~ yoll 
. . . ' . 

• '. ..l . 

may· 'co n's i der. whether the 'state has' pr()ve'd" .b'eyond a 
1 , - • 

reasonab 1'e dOl,ibt " ;that the defendant cqmmi tted voluntary 

'manslaughter~ volUntary manslaughter, the State must, 
, . 

prove, ,beyond' a reasonable doubt, that the defendant took 

· ,the ,1; fe of another in the sudden heat of passi on based on 

sufficient legal provocation. Both heat of passion and 

suffic1,ent legal provocation must be prese'nt at the time 

of the killihg to constitute voluntary manslaughter. 

, . sudden heat of passion may, for a time affect a' 

person's self-control 'arid ·temporari1y disturb "a' person's 

reason. The sudden heat of passion must b~ the type that 

,-: 
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1 would 'make an ordinary pe~sori unable,to cobly reflect on 

, ,,2 his 'actions, and"wouldpr;oduce an uncontrollable 'impulse 

"3 to do act; ()'n~ 'sufficient ·l~ga 1 provocation must be the 

, ,4 type',that woul d make ·a. person of ordi'nary reason and 'cause 

«./,:'5, become enraged arid to lose_control temporarily:, 

6 . ·'The:~rovocatfonne~ded from 'voluntary manslaughter, 

',: ,7 

,8 

must, come of som~,.}lct of~"or related to the victim; words 
, '.' ('.. .":' 'J", 11,(,. • " 

,alone,.'.bowever vu'lgar or ins'ulting, .are hot enou.gh to be 
" 

'.; .' , " " 

0,.) 9, . lega.l , pr~vocati,on"',.where death js. caused by the use of a 

10 

".11 
," 

deadl y ,weaPblJ " the;wordsmLi~t 'Qe aGcom'pani ~d>bY·, ;ome 

thre~:t,ening :or ,'~v~rt 'a~'t:WhiCh":' coUl'~' ~ave: produced "~h~ 
12 

'. 13 

• , •• ",: 1 , " , • '" , ' •. 

heat of passio'n.,.IfJ;'1:hi{·.;heat.Of passion ,cooled orr' there: 
: . , '. j,. '.' - ) .' ,.' - ·,f •• 

was .. e'nough 1:i me between the 'p:rovocati on of the' ki 1'1 ; ng of " 
,·.lJ;~' l .,,: 

heat. 9f p,Os',i ti cln,'; f any, .or·t;,:~e, for the pers,?n:,to 
, •• ' " 1 ',<. " 

cool, . 14 

15 ", the'.';ldJiing'would not '6'~ v~l~ntary, ,~~nsl~ughter .. 
.• ',' ". ' •• ' , I '. j .' • , • 

16 .. ' ' ... ,. Irt' decidi ngwhether' a' reC),sonabl e persol1 woulc('.hcive 
'" . . , , . . . . ',' 

,17' haq ·t; me to coo~ off, y~u ~houl d cons'; de·r. all the ~ , 

18 ci rcumstanc~s' su~~ound; rig ,the killing .. , ·YOU may consider" 
,. . . '. .' '.,' 

":,;19' the lJature of the: provocati on ~ .the defendant's mental ~ and 

20'physical stat~,' and the_~i~tumst~n~es andre1at;onships 

-21 betwe~n the parti es . 
• ' ! 

22 Now, ladies and gentl emen, ; fyou will' pardon me for 

.. 23 just a second p1 ease. r am .m; ssi ng a p.orti'on of my ,charge 

24 a~ to assault and battery with intent to kill .. What I'm 

25 going to do, ladies and gentlemen, because ~'m missing 

. " 
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as I indicated to you before, this is too important for me 

to wing. so, if you would, please give me a few seconds. 

Let me grab that, and then I will, continue. 
~ • I .• 

I gaye y'all a copy of my charge, did I not? 
, , 

Do you have a copy of my assaul t and" battery wi th 
• • 'j 

intent to kill charge? 

MS. FULLWOOD: I am1 ooki ng ; Your Honor. 

MR. DUNCAN':' Judge, you said voluntary manslaughter? 

THE COURT: No, T have vol u'ntary mans 1 aughte r . All 
, " 

I'm lo~king for ;s assault and battery with intent to 

ki 11, and I' ml ooki ngfor i\ on' my comput~r. 'so, when I 

find it on'the computer lim going to drive on. 
, , 

MS. FULLWOOD: You r Honor, I dot:'!' t have, a copy of it.· 

I'm sorry. 

THE COURT: okay .. lad.ies and gentlemen, I apologize 

for that. I'm going to look at it as I look at my 

computer. As we went through the charging conference, 

that is when we ~ere ,talking about the law, I was handing 

things out and I just must have placed it someplace els~ . 

So, I apologize for' that br'ief break. 

But I would submit to you that you do have 

indictments, as I indicated to you, for assault and 

battery with intent to kill, and the defendants have been 

charged with assault and battery of, with intent to kill. 

In order to, in order to prove assault and battery with 

719 



720 
856 

1int~~t to kill,the State must prove, beyond a reasonable 
. I . . 

2 doubt, that the defendant committed an unlawful act of a 

3 violent nature to the person of another with malice 

4 aforethought. Assault occurs when a person unlawfully 

,5 attempts. or offers to commit·a violent injury upon another 

·6 person and have.the presenta~ility to complete,~he 

7 attempted inj~ry. An assault is the intentional creation 

8 of a reasonable fear of immediat~ bodily harm, and is not 

9 he~essary that -ihe attempt~d injury or harm actually take' 
f • • • 

For ~xample, 'I:Walk up to you and when we're in 
oj" • ,C • , • • 

. place. 10 

11 arm's 01 ength I draw back to hi t. you, that' is an ass,aul t. 

12 A battery, fn other words, is the unl awful touchi ng . 

. 13 by a'noth~r person, by a person who has committed the 

'14assa·ult .. ~n u~lawful"tciuching can-he caused by a, part of 

15 the actused:body ora~y object that the accused puts into 

16 motion.· A battery is the completic:>n of the assault by 
" . 

17 using or applying force to. another person, however slight,' 

18 in a rude, angry, or resentful manner without legal 
.. 

19justifitation fo~' doing so. 

20 Using my earlier example, if I·carried through the 

21 assault by hitting you, then that is a battery. M~lice, 

22 as I h~ve previously de'fined to you, ·is ill will or 

23 hostility towards another person and the intentional doing 

24 of a wrongful act without just cause or excuse with the 

25 intent to inflict an injury or under circumstances that 
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the 1 aw wi 11 infer an evil intent. 

Ladies and gentlemen, I have previously given you the 

charge as to ,malice and I have previously 'defined, that for 

you. Now, if you find that the state has not proven the 

defendant guilty of assault and battery with intent to 

k~ll, you must then ,determine whether the State has, proved 

that the defendant is guilty of assault and battery of a 

high and aggravaied nature. Assault and battery of a high 

and aggravated nature includes all the elements of assault 

and battery with intent to kill except malice. In 

additio'n, the State must prove, beyond a reasonable doubt, 

an aggravating circumstance. The difference between 

assaplt and b'att~ry with intent to' kil'l, and assault and 

battery of a high and aggravated nature is the presence of 

or the absence of malic~~ 

circumstpnces of ' aggravation include the use of a 

deadly weapon, the inte~tto commit a felony, ,the 
, \ 

• I 

infliction of serious bodil~ injury, the great di~pari~y 

between the age~ or physical ,condition of the parties, the 

difference in the genders' of the parties, the taking of 

liberties of a female wi,th the use of force, a purposeful 

infliction of shame and disgrace, and the reslstance of 

lawful authorities. These are only examples that I give 

to you of the circumstances of aggravation. 

Now, ladies and gentlemen, you have, indictments for 
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1 the possession of a weapon during the commission of a 
" 

2 violent trime. The defendant, the defendant is charged 

3 with the, with possession of a weapon during the 

4 commission of a violent crime. The State must prove,' 

5 beyond a, reasonable doubt, that the defendant was ; n 

6 possession of a firearm or vis{bly displayed 0hat appeared' 
~, 

7 to be the firearm here in the commission of a violent 
"1 

8 crime. 

9 ' Let ~e rest~te that. It needs to be -~ t~e state 

10 ,must prove ,peyond, a reasonable doubt, the defendant was 
.. \ :t" • " . '. ," 

11 in the poss~ssi on of ~ .. fi rearm or othe/~e~pon duri ng' the 

12 commission' of a ~iolent crime. A firearm means any 

'i3 machi~~' g'un, ,automatic rifle, revolver, pistol, or any. ' 

14 weapon whi ch wi 11 ;i s desi gned or may be readi 1 y con~erted 
j' , 

,15, to expel a projectile. In order to define,' in ~rd~r to 
r! ~! " . 

16 fi nd the defenda,nt' gUil'ty of' possess'i on, of a weapon duri ng 

17 the commlssionof a violent' crime, you must first find the 

i~ defe~dini'~uilty of ~i~he~ commi~ting a violent cri~e or 

19 attempti'ng to commit a violent crime. Murders and assault 

.. 20 and batte ry wi th intent to kill are, vi 01 ent C ri mes . : 

21 NOW, you have heard presented a defense of 

22 self-defense. seJf-defense is,is a complete defense/and, 

23 if it is established, you must find the defendant not 

24 guilty. The state has the burden of disproving 

25 self-de~ense by proof beyond a reasonable doubt. If you 
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have a reasonable doubt of the defendant's guilt, after 

con.,si deri ng an the evi den,ce i ncl udi ng the evi dence of ' 

s~lf-defense, then you must find the,defendant not guilty. 

On the other hand" if you have no reasonabl e doubt as to 

the defendant~s guilt, after considering all the evidence, 
• • I '.' • • • 

i ncluqi ng the ,defense of ,self-defense" you must fi nd the 

defendant guilty. 

The following elements are required to establish 

se 1 f-defense. First, the defendant must be wi thout faul t ' 

in bringing on the difficulty. 'If the defendant's conduct 
, ' , 

was the type which was reasonably c~lculated to and did 

pr9voke a deadly assault, the defendant would be at fault 

in bringing on the difficulty, and would not; be entitled 

to an acqui tta 1 'based on, se 1 f-defense. 
" '. .. . ~ . . '. 

NOW, if the defendflnt voluntarily participated in 

mutual com~at fqr purposes other than protection, the 

killing of the vjctim would not be self-defense. This is 
, ' 

true if, during th~ combat, the defendant feared death or 

serious bodily injury. ,However, if, b~forethe killing is, 

committed, the defendant withdraws and tried to, in good 

faith, to avoid further conflict either by word,or ,act 

makes that fact known to the victim, he would be without 

fault in bringi~g on the difficulty. 

For mutual combat there must be a mutual intent and 

willingness to fight. This intent may be shown by acts 

723 
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and conduct" of 'the parti es and ci rcumstances su r roundi ng 
.' " 

the conduct. In addi ti on, it must be shown 'the parti es 
., 

were armed with a deadly weapon. A finding that the 
. , ' 

defendant was engaged in mutu~l conduct does not pretlude" 

the jury from convicti'ng. the def~~dant of manslaughter as 

op~osed to murder. Whent~o persbns mutually engage, in 

combat, and one" kills another, and at the time of the 

killing'if may b~ ~alJciousiy done;"~tis a murder if it 
, . 

be" done in sudden heat and passion upon sufficient 
, '. ;:, .. I, 

provocat;'on without premeditation or malice. 

The second element, ladies and gentlemen, of 
", 

se 1 f-defese "i s that the defendarii. was actual i yin i mmi nent 

'. danger ,of death or serious bodily injury o'r that the 

defendant actually believed that he was in imminent danger' 
". 

of death or serious. bodily injury. If the defendant was 

actually in i mmi ne'nt dang~r:; it 'must be shown that the 

c'i rcumstances woul d . have \\farran'ted a person of ordinary 

fi rmness and cour"age to stri ke the fatal blow to prevent 
, " 

death or serious bodily injury. 

If the defendant believed he was in imminent danger 

of death or serious bodily injury,it must be shown a 
persori of ordi~ary prudence, person of reasonable firmness 

and courage would have had the same belief. In deciding 

whether the defendant actually was or believed he was in 

imminent danger of death or serious bodily injury" you 
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should ~onsider all the facts and circumstances 

surrounding the crime including the 'physical conditibn and 

characteristics of the defendant and the victim. The 

defendant does not have to show that he was actually in 

. 'danger . It; s enough that the defendant bel i.eved that he 

was in imminent danger and ,a reasonably prudent person of 

9rdi nary fi rmnessand cour'age .would have had the same 

belief. The defendant has the' right to act on 

appearances. 

Even though the defendant's beliefs may have been 

mistaken, ii is for you to, decide whe~her the defendant's 

fe~r of imminent danger of death or serious bodily injury 

was reasonable, 'and Would have been felt by an ordinary 

person in the same situation. words accompanied by 

ho:sti 1 e acts may, depend; ng on· the ti rcumstances, 

establish self-defense. Evidence of prior difficulties 

between the defendant and the victim may be considered in 

deciding whether a threat existed~ whether the defendant 

·had reason to believe the threat existed,and how serious 

that threat was. 

,prior instances of violence "by the victim may be 

considered in deciding whether the defendant actually 

believed he or she was in imminent danger of death or 

serious bodily injury or was actually in imminent danger. 

Threats made by the victim can be considered tn 
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determining whether the defendant actually was or believed 

he was in imminen~ danger. 

The final element of self-defense is ,that the 

defendant had no other probable way to avoid the danger of 

death or serious bodily injury than to act as th~ 

defendant did in this pa~titular instance. the defendant 

had no duty to retreat if, by doing so, the danger of 
, 

being: killed or suffering serious bodily injury would 

increase. 

Now, ,1 adies' and gentl emen, I also need to give you " 

some instr'ucti ons regardi'ng the de.fense of others, and 

under the law.of self-defense the defendant may take 

another's life in ,the defens~ of others. The right to 

intervene to. protect another person is subject to the same 

rights and limitations a~ the right of self-defense. The 

defendant may take·the life of a person who ijssa~lt~ a 

friend, relative, or bystander of' that' friend. Relative 

or bystander would have had the right of self,..def~~se. 

To show- that the pe~son being ·defended had. the right 

of self-defense,' it must be shown that the person being, 

being the, defended and the defendant were both without 

fault in bringing on the difficulty. I'll say that"again. 

It must first be shown that the person being defended and 

the defendant were both without fault in bringing on the 

difficulty. If the conduct of the person defends or the 
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1 qefendant was the type which reasonably calculated and did 

2 pro, seek a, a deadly assault, the person at fault in 

3 b,ri ng,i ng on the ri ght of di ffi cul ty woul d not have the 

"4 right of self-defense, and, therefore, not have the right 

5 to use deadl y force of, defend; ng from that person, the 
r ' 

'6 ,defendant is, if he had reasonabl e grounds to'be 1 i eve and 

,7 the good faith person did ,believe the person peing 

8 defended 'was in imminent danger or death of serious bodily 

9 harm from, the victim. 

10 In d~ciding whether the defendant actually' was or the 
'. l . ' . 

11 defendant actually believed that person was in imminent 

12 danger ef death or serious bodily injury, ~ou should 

13 consider all the facts and circumstances surrdundi~g the 

14 crime inc1uding the physical condit~on ~rom 

·15 characteristics of the parties. The defendant does not 

16 have to show that, that person the defendant defended was 

17 actuall y i;n danger. It is enough if the defendant 
',', ;. 

·18 beli~ved ~h~ person was in imminent danger. The defendant 

19 ~as the right to act on appearances even though the 

20 defendant's beliefs may hava been mistaken. The defendant 

21 

22 

23 

24 

25 

m~st show ~hat,under the circumstances as they appeared 

to the defe~dant, the defendant believed the person 

defended was in danger and that a reasonably prudent 

person, of ordinary firmness and courage would have had the 

same belief under the same circumstances. 
;, , " 

7?7 
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, 

1 It is for you, the jury, to'decide whether ~he 

2 defendant's fear of imminent danger, death, or serious 

3 bodily injury 'to the person defended was reasohable and 

4 would have been felt by a ordinary person in the similar 
, " 

5 situation. The defendant doe~ not have to wait until the 
i 

6 victim gets' the drop on the person defended. The 
". , . ' 

7 defe':1dant has the ri ght to, under the 1 aw of 

8 self-preservation, topreve~t'the victim from getting a 

9 drop on' the person defended'. , ' < 

10: words accompanied by hostile ac~~;may, dependin~ on 

.. 11 ci rcu'mstan~es, e'stab"i sh self-defense. ' P ri 0 r i n~tances of 
" . .', . 

. t'. .' . " ~ 

12 violence by the victim may'be"consider~d in deciding' 

,13 whether the de~~nd~ni'i~t~ally believed 'the person being 
", 

14 .. defended was in imminent 'danger of serious'death 'or bodily 

, ,15 danger, was in i mm; nent death or .threa~~ made by the:, 

16 vi cti m may be cons; ~ered in determi ni ng' whethe'r t,he' person 

17 actually bel i eved" the person was in fmminent' dange~ ,of 
, , 

18 death or serious bodily injury~or in imminent~ of imminent 

19 danger. 

20 In order to be'~nt~tled to, the person must haveh~d 

21 no other probable way to avoid the danger of death or 

22 seri OllS bodi 1 y i nj ury than to act as the defendant di din 

23 this particul~r instance. where the person being defended 

24 had no duty to retreat, the defendant likewise would have 

25 no duty to retr~at. The defendant had no duty to retreat 
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if, .bY,doing so, the danger of being killed or suffering 

serious bodily injury would have increased. 

All ~ight. ladies and ge~tlemen, I have come just 

about to the end of my charge. I want to tell you, again, 

I'm· sorry that I read a good portion of that to you. I 

know that that doesn't make for very enthralling 

listening. But, like I said, this is way too important 
. . . . " 

for me to just wing because I may have stated something 

not only inartfully, but may have said it improperly'as 

well. That wouldn't be fair to the parties and wouldn't 

have been fair to you either. 

Now, we're at that point where I am about to give you 

the case and let you begin your consideration, and I just 

want to .make sure that you recognize and remember your 

oath. Your job arid my job'is to see tha~ the trial and 

the verdict is fair and just to both parties. I wouldn't 

suggest to you what your verdi ct shoul d be .. 

. As I i ndi cated to you before, I don I t have an, 

opinion. I ,honestly don't have an opinipn. That's, not ~y 

job,but t9 just make sure the trial '.is fair. At the end 

of the tri al, if you thi nk I have commented on facts or 

stated some type of opinion, I would charge you now to 

disr~gard that entirely because if you got that impression 

I can assure you that presentation was not right. okay. 

And if I qid do that, I apol,ogize to you. I don't think I 

729 
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did. I want to make sure you know I do not 'have any bias 

or an opinion either w~y. 

However, I'am going to now give you a verdict form. 

I'm going to show you the verdict form. The verdict form 

is fairly straightforward and I'm going to 'have seven 

verdi ct forms. You know, there are seven i ndi ctments ,i n 

'i~is ca~e. so~ there is av~rdict fo~m for. each and every 

indictment. ,Each, of course, should be 'considered 
" ' 

, 
separatel y and i ridependently ~ and I wi 11, pass these back 

.:. 

to 'you when you go back for your deliberations. 

And,Ms. McGraw, you,as .. the~forelady of the jury, 
:. • 1 

wilT execute, after the ,jury has come to i decision, will 

be your, your primary responsibility to m~ke sure' that' 

every'body hasthe~ opportunity 'toparti ci pate' and everybody 

has 'the opportunity" to say wh'at they ne'ed to. say with, ' 

respect to thi s verdi ct. Remem,ber that thi s verdi ct 

shoul d' be unani mous. Thi s verdi ct must be unanimous.', 

That is, all 12 of you' 'have to' come, to. 

Now, I am going to send ,you back to your jury room. 

I'm going to ask' you please don't beg~in your deliberations 

yet. please don't begin consjdering the case yet. What's 

going to happen is I'm going to go over s6me matters of 

law wi th theseatt'orneys. 'There may be thi ngs in my 

charge on the law that I left out. There may be things 

that I misstated. They're 'going to tell me that. If I 
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1 did, in fact, leave something out or misstate something, 

2 then I will bring you back in and I will co~rect my 
", 

3 misstatement. When it is time for you to deliberate, I 

4 will send bac~ to you that .you maybegi n your 

. 5 deliberations . 

6 lim going to·give'YoU access'to all of the evidence, 

7 and I wi 11 send ba,ck a good porti on of the, evi dence, but 

8 know thi s, I' m not goi ng to, send back to, 'you the. gu~s . and 

9 the ammunition. Y'all don't know each other that well. 

10 okay. so, if you need to see the guns or,You need to 

11 see the ammunition, then send me a message and say we need 

., 12 to see ,it. 11m going to send it back to you separately. 
l , 

.13 ,That is all r'll send you! a gun, and, then you give it 

14 back to me~ you need sO~~,ammunition, r'll, send you the 

15 ammuni ti on . 

. 16 , All right. so,' that's the 'way weill conduct'that, 

17 and you will know when it's time for you to begin. the 

18 deliberations because I'll send that word back to you and 

19 send you ~he evidence as we11. 

20 . Thank you very much." pl ease. reti re to your ] ury 

21 . room. 

22 (WHEREUP~N, the following takes place outside the 

23 presence of the jury.) 

24 THE COURT: Exceptions to the charge? 

25 SOLICITOR MYERS: None. 
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THE COURT: If the,re are no excepti ons to the charge, 
, ' 

I'm going to bring the alterriates back in and I'm goi~g to 

release ,them if there's no objection from either side. 

MS. FULLWOOD: 'No objection. 

THE COURT: Now, what I would like -- what I'd like 
• I • , . . 

y'all t~ do is review the evidence to'mak~ sure that· 

what'~ ~oing back to'ihe jury is the evide~ce that was . 

appr'opriately submitted. Not Court's Exhlbits and that I' 

may haye put in the record for my purposes, b,ut actual 

evidence. That was" appropriately submitted. If y'all 

want t~.segregate guns and ammunition from everythi'ng 

else', 'you're w~lcome to do:that. If y'all don't have any 

obj~ction, while y'~ll are, doing that, 'I'm going to go 

ahead and' cal'; y' ~ll back in." 

Any objection? 

MS. FULLWOOD: 'No, sir. 

(WHEREUPON, the alternates were excused, and'the jury 

began deliberations at 11:46 and returned back into the 

courtroom at 11:58.) 

THE COURT: I have a note you passed out tome, and 

it is ~, may we have a copy of the charge, and I want to 

, make that as Cou rt I s Exhi bi t 8. 

(WHEREUPON~ the note from the jury 'was marked as 
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1 court's Exhibit No.8 for identification purposes only at 

2 thi s ti me. ) 

3 THE COURT: And I brought that out because of that 

4 question, and the reason is communication between me and 

5 you is sensitive and both parties have to be, know exactly 

6 what,' s being asked and what my response is, and it's a , 

7 good question~ and lowe you the answer ~nd is~- the 

8 answer is no. I wanted -- I didn't want to write that 

9 down and send it back to you, and the answer is because I 

10 " do~'t want to think I'm t~ying to c6nceal anything from 

11 ypubecause I'm no~. 
)T. 

133 

12 A ~harge on the 1 aw is more art "than sci ence. And if' ' 

13 you 1 ook at my charge, I have thi ngs hi gh 1 i ghted and 
. , 

14 notes, and as you can go on, I have things scratch, 

15 scratched out, replaced words with other words. That's 

16 because it was, approved for me to modi fy thi s charge to 

17 make ~su re that it fi t thi s case. . I,f .:I: gi ve you thi s 

18 charg,e, what's goi ng to happen is you're goi ng to start 
. . ' .' , 

19 looking at what I scratched out or t~ings that, words here 

20 that I may not have used or sai d or try ·to i nte'rpret r1lY 

21 

22 

23 

24 

25 

notes, and you're not 

meant. And from that 

inappropriate. 

so, I want you to 

you all of the law and 

going to be able to determine what I 

you may infer things that are 

have all of the law and I'm gi vi ng 

I know -- I realize that th'at's 
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hard to remember. If it weren't hard to remember I 

wouldn't' have had to have read it; cause practicing law for 

20 years you'd think I know all this stuff. But'I have ,to 

read it because I forget things too. 

so, what I would tell you is this. Take the law as I 

, have, 'given ' it to you , -go. back i nto your jury room. If you 

have speci fi c quest; ons regard; ng the 1 aw or a defi ni ti on, 

I wi 11 do one ,of ' two things. I wi 11 ei therbri ng you back 

out he re and'I wi'll recharge you on that 'spe~i fi c 'poi nt' of' 
I, '. I'''' .• 

law or that definition or I will get together with.the 

attOrneys and we": wi i 1 fashi o~' a wri tten 'charg'e 'to send 
:. ~. 

"back: to, you. One of the' two, , dependi ng 'o.n ci rcumstances . 

,okay. All right. Thank you very much.' 
, " .' " 

(WHEREUPO~~ 'the jury began deliberations 'again and 

returned with ~nother question at 2:i7.) 

'THE COURT: Ladi es and 'gent 1 emen, 'we recei ved a 

,question from the jury. The question ,specificall~ ~s 

two questions actually. What are the differences between 
, -

murder and ·'vol untary mansl aughter, and 'the next questi on 
, ' , 

i; at what point does malice det~~mine murd~r or voluntary 

manslaughter. Make that a court's Exhibit. 

(WHEREUPON, the note.from the jury was marked as 

court's Exhibit No.9 for identification purposes:only at 

this time.) 

THE COURT: And live looked at that and tried to 
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1 determine or divide what it is they actually want to know, 

2 

3 

4 

5 

but I am not 

want to know. 

recharge them 

manslaughter, 

certain I can divide 

So, what I propose 

as to murder and as 

and with respect to 

what it is they actually 

to do is to just 

to voluntary 

voluntary manslaughter, 

6 and in di rect answer to thei r, questi on I want to know if 

7 . there is any objection to my ~harging them that malice is 

8 not an element of voluntary manslaughter ... 

9 SOLICITOR MYERS: No objection. 

10 THE COURT: sir? 

11 

12 

13 

14 

SOLICITOR MYERS: No objection. 

MS. FULLWOOD: No objection. 

MR. DUNCAN: No objection. 

THE COURT: Th~t objection will bring 

15 objection, we'll bring the jury. 
, , 

16 You may be seated. 

without 

17 (WHEREUPON, the following takes place within' the 

18 presence of the jury.) 

19 THE COURT: Ladi es and gentlemen, I I ve· recei ved . you r 

20 question. ,So, what I'm going to' do is I,'m just going to . 

21 read again malice an~ voluntary manslaughter charge so 

22 .' that you can hear each of them and draw the di st; ncti ons 

23 that may hopeful 1 y answer your quest; ons. 

24 So, with respec~ for murder, the State must prove, 

25 beyond a reasonable doubt, that the defendant killed 

735 
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1 another person with malice aforethought. Malice is 

2 hatred, ill will, or hostility towards another person. 

3 The intentional doing of, a wrongful act withbut just cause 

4 or excuse and with ~~ iritent to inflict an injury under 

5 ci rcumstances the 1 aw wi 11 infer ei ther intent.' 

6 Mal i ce aforethought does not require mal i ce exi sts 

7 ,for any part; cul ar time 'before ,the acti s committed, but 
I " 

8 malice ~ust exist at.the time the act was committed, and 

9 in the mind of 'the defendant. Therefore, malice must be a 

10 combination' of the previous evil int~nt and the act. 

11 Malice aforethought may,be expressed or inferred. These 
" , 

12 terms 'expressed and inferred do not mean the di fferent 
, " , 

13 'kinds of malice, but' 'merely the manner in which malice may 
- " . ' 

14 be shown to exist.' That'" is,' either by di rect evidence or 

15 by implication from ,the facts and ~ircumstances which are 

.16 " " p rov'ed . 
', .. 

", 17 .express: malice is shown when a person speaks words 

18' which expres'ses hatred or ill, will, for another or when the 

,19 person prepared beforehand to do the' act whi,ch was "1 ater 

20 committed. For example, lying in wait for a person or any 

21 other acts of preparation going to show the deed was 

22 within the defendant1s mind may be expressed malice. It 

23 may be implicated from showing a total disregard for human 

24 life or with deeds done from a dead1y weapon. 

25 That implicatio,n case is merely an evidenctiary fact 

. \ 
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1 that make be taken into consideration with all the other 

2 evidence 'in the case .. A deadly weapon is ~n article, 

3 insttument, or substance which is likely to cause death or 
, 

4 great bodily harm. Whether an instrument is used as a 

5 deadly weapon depends on the facts and circumstances of 

6 each case.: 

7 ' . All ri ght.. Ladi es and gentlemen,· vol untary 

8 ; manslaughter, you may consider whether the state has 
. ' 

9 '. proved, beyond a reasonable· doubt, that the defendant has 
'. 

10 committed voluntary .manslaughter .. To prove voluntary 

11 mansl aughter, . the state must prove", beyond a reasonabl e 

12dbubt, that· the defendant took the 1 ife of 'another in the 

13 'sudden heat: of passion' based on sufficient legal: 
. . 

14 provocation. Both heat of passion and suftie-fent legal 

15 'pr9vocation must be present at the time of ·th~ killing to 

16 constitute vol untary manslaughter . 

. 17 sudden heat of passion ·may,for a time, effect a 

18 person's self-control and certain rarely disttirb a 

19 person's reason. The sudden heat of pass; on must be 1;he . 

20 type that would make an ordinary person unable to calmly 

21 ·reflect on his actions and would produce an uncontrollable 

22 impulse to do violence. sufficient legal provocation 

23 would be the type that makes a person of ordinary reason 

24 and ~aution to be enraged and lose coritrol temporarily. 

25 Provocation for temporary ·(untranslate) must come from 

737 
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1 some act of are related' to the victim~ words alone, 

2 however vulgar or insulting, are not enough to be legal 

3 provocat; on where death is caused by a, the use of a 

4 deadly weapon. The words must be accompanied by some 

5 overt threatening act which could. have produced the heat 

6 of passion. '. If. the heat of passi on had cooled, or, ~here 

7 was enough ti me between the provocati on, .; f any, and the 

8 killing .forthe. pass,ion .. of a reasonab.le pers.onto cool, 

. 9 the ki II i ng. woul d not be vol untary mansl aughter. 

10 In deciding whether a reasonable person;wQuld have' 

.11. had 'enough time to cool off, you should consider all the 

12 ci~rcumstances surrounding the killing. You may con?ider 

.13 the natu re of the. p rovocati on,. if any, the defendant' 5 

14 men.tal and physi cal. state; and the ci rcumstances and 

15 relationships between- the parties. Note, that ma~ice is 

,16 not an element. of voluntary manslaughter. 

17 All ,right.. Ladies,;.and gentlemen, having' given you 

18 that charge, I ask you to go. back. : 

19 Thank you. .. , 

20 (WHEREUPON, the following takes place outside the 

21 presence of the jury.) 

22 THE COURT: All right. Anything further from the 

23 State or defense? 

24 SOLICITOR MYERS: No. 

25 . THE COURT: we'll be in ,recess· until we get a verdict 
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1 or a question. 

2 (WHEREUPON, the jury reached a verdict at 5:15.) 

3 THE COURT: The jury has advised me they. have reached 

. 4 a verdi ct in thi s case. 

5 Just· let me say on the record to, even before we come 

6 back .with a verdict, I donlt know ~hat the verdict is. I 

7 certainly dorilt know. But.i do want. to commend'all of the' 

8 attorn~ys~in this case. Each ~f you did an excellent job 

9 represeriti ng your respective cl i ents. It is always ni ce 

10 for me to .have professi onal prepared attorneys .i n the 

11 courtroom in these matters, and in this insta,nce ylall did 

12 ·an excellent, excelJent job. 

13 All the wi tness-es and·the defendants .as well. You 

·14 . all .,conducted .yourself .very well during.the 'course of the 

15 . tri al, and I appreci ate that and wi 11 tell: you we are 

16 aboui to get the verdict and it is a very sober 

17 'experience~ So, I want to make sure that there is no 

18 emotional outburst, 'no yelling, nothing of that sort , no 

19 cl appi ng, nothi ng of that sort. We are goi ng to take it 

.20 very civilly just like we -have conducted this trial.-

21 All right. Having said that, I'll ask the jury to 

22 come ·i'n. 

23 (WHEREUPON, the following takes place within the 

24 presence of the jury.) 

25 THE COURT: Madam Forelady, have you reached a 
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verdi,ct? 

FORELADY: We have. 

THE COURT: Is that a unanimous verdict? 

FORELADY: It is unanimous. 

876 

THE COURT:, Pass that verdict 'to the Clerk of court.' 
• j , 

(Forelady complies.) 

THE COURT: Take it and publish the verdict please. 

THE CLERK: 'Indlctment 2007-GS-32-1473, the state 

ver~us'curiis Johri~6rr, as to the charge of murder,.' we, the 
I ,," "-. 

, 5 ury,' by un'ani m'ous consent, fi nd,. the defendant g'ui 1 ty of . 

mansl aughter .. 

Indictm~nt 2007-GS-32~1~76~ State versus curti's 
, 

Johnson, as to the charge of ' assault and'battery with 
. ' 

i ~tent to, ki 11., we ,the jurY, 'by. unani mous ,consent" find 

the defendant guilty'of assault and.battery of a, high and 

aggravated nature:of Walter Gadson. 

IndiCtment 2007-GS-32-1474, state versus Curtis 

Johnson, as,to the ,~chargeof assault, and battery with 
'. ' 

intent t6 kill, we, the jury~ by unanimous cons~ni, find 

the defendant' gui 1 ty of assaul t and battery of la, hi gh and' 

aggravated nature. 

Indictment 2007-GS-32-1475, State versus curtis 

JOhnson, as to the charge of possession of a weapon during 

the commission 'of a violent crime, we, the jury, by 

unanimous consent, find the defendant guilty. 



1 Indictment 2007-Gs-32-1S42, state versus Kerwin 

2 parker, as to the charge of, assault and I battery wi th 

877 

3 intent to kill, we, the jury, by unanimous cQnsent, find 

4 the defendant guilty of assault and battery with intent to 

5 ki 11. ' , 

6 . Indictment 2007-Gs-32-rS40, State versus Kerwin 

7 ,parker, as to the charge of murder, we, the jury, by 

8 unanimous consent, find the defendant not gujlty. 

9 Indi ctment 2007 -G,S-32-1541, . state versus Kerwi n 

10 Parker, as to the charge o~ possession of a weapon during 

11 the commission of a violent crime, we, the j~ry, by' 

12 unanimous consent~ find the defendant· guilty. It is so 

13 'signed by the forelady. 

14 ~ Ladies and gentlemen of the jury, if these are your 

.15 verdicts, please indicate by raising your' right hand. 
" . " 

16 (WHEREUPON, all jurors rais'e their hands 'a:t this 

17 time.) 

.18 THE CLERK: Thank you'. 

19 ,THE COURT: Ladies and gentlemen~ any requests, to 

20 poll- the jury? 

21 MS. FULLWOOD: ,We wou,l d so request, Your Honor. 

22 THE COURT: . 'Poll 'the jury ple~se. 

23 (WHEREUPON~ all jurors were polled at this time and 

24 answered that this was and is still their verdicts.) 

25 THE COURT: All right; Thank you very ,much. 
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(WHEREUPON, the jury was dismissed at this time.) 

THE COURT:, Any motions? 

878 

MS. FULLWOOD:. Your Honor, at this time we virouldmove 

for a new trial .onthe grounds of ail the objections made 

and exceptibns taken du~ing, the course of the trial. 

MR. DUNCAN:£'would join in that, judge. 
.. 

THE COURT: . Having cons; dered all .the moti ons and· 

spec; fics takenhereto'fore, I' respectfull y deny them on ., 

the s~me gr9unds.as ~et fbrth her~t6f6re. 

Anything else? 

P, MS. Fl!LLWOOD: NO, ;your Honor. "," 

MR. DUNCA'~: ' NO, Your. Honor .. 

THE COURT: , All ri ght. Ladi·es. and gentl emen, we wi 11 

prbce~d to the sehiencing ·phas~.'. I will tell yo~ this. 

T,his has been a long trial.' I have .,a, heard a lot i n..··thi s 
.. 

case and I ti1tend to order a sentence. . However, ,I am 
" 

going to order a presentence investigation from the 

probati on department.' That may not be' i nstructi ve to me, 

but I do want tQ get as much information as I can before I 

make' such a profound sentence. This is indeed a profound 

case and sentence. "1 need to take i'nto consideration' 

everything·that was presented to me and take into 

consideration the position of t~e victims and the victim's 

family.· 

I need to take into'consideration the position of the 
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1 defendants, the defendant's family, the position of the 

2 State, and the defense, and that's not a decision which I 

3 should come to lightly. I take that as an awesome 

4 responsibility. And in order forme to do that ,approach 

5 radially, I, t~ink I should 'have as much information at my 

,6 fingertips as possible and for that reason I order a 

7 presentence ,i nvesti gati on. Once l have recei ved that, we 

8 will proceed to the sentencing phase~ 

9 The defendants are"willremain incarcerated during 
. ", 

10 that period, ?f courSe. I thi'nk that. they have b~en out 
. ~ . 

11 on bond since the period of arrest, and they will ,remain 

12 incarcerated until such time as they can come before me 

13 for sentencing. 

14 ,All right. 

15 

16 

MR. DUNCAN: Thank you, Your Honor. 

MS. FULLWOOD: Thank you, Your Honor. 

17 THE COURT:, Thank you very much. I appreciate it. 

18 SOLICITOR MYERS: Your Honor, will you come back 

19 after you get that report for'any statements? 

20 THE COURT: Yes, sir, I will be in Lexington I think 

21 the end rif october, and I will talk to Mr. Rense next week 

22 and tell him I want tO,'get it when I'm back here for my 

23 next term of General sessions, which t think is three 

24 weeks. 

25 Thank you. 
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1 (The defendants, 

2 together with counsel, were personally present in 

3 the courtroom.)' 

4 THE COURT: Ladies and gentlemen, please 

Stake your seats. 

6 Good afternoon. Thank you ali'. for being 

7 here. I apologize that I'mruririing alitt'le bit 

8' 'late, but what I was doing was allowing every(~me the 

9 opportunity 'to review all of the documents that I 

, 10 have had the benefit of' reviewing. 

11 And it was, quite a substantial amount of 

12 documents, and I have reviewed it all. So this 

13 afternoon obviously we' are here on a sentencing of ' 

14 Mr. Johnson and Mr. Parker. 

15 As I indicated to you, I have'had the 

16 benefit of reviewing a voluminous ,.amount of 

17 documerits, letters from people on either side. I 

18 have also: had the benefit of the presentence 

19 investigation I received from the Department of 

20 Probation. 

21 So the way I would like to: proceed this 

22 afternoon is,' I would like to hear from the State, 

23 counsel for the State, then I'll hear from counsel' 

24 for the defendants, and then I'd be happy to hear 

25 from the defendants as well. 
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With respect to everyone else in the 

courtroom, I have read everything that I have' 

received, and I have read it more than once. So I 

hope that that is sufficient. 

5 

If either side takes exception to that, 

then'please let me knowand,T will consider 

li'stening t6 others as well.' But know that I have 

read all of the statements that have been submitted 

to me, and hC3.ve spent' a significant amount of time 

reviewing all of those doc~ments, and feel· like I 

have a'substantial flavo;r-,of the relative position.s 

of most everyone in the courtroom. 

trial for ,Mr. Parker. On October 12, 2009, the 

South Carolina Supreme Court indicated they had 

carefully scrutinized the historical antecedent to. 

the permissive inference that a jury may infer 

malice from the use of a deadly weapon in a 
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1 prosecution for murder and/or assault and battery 

2, with intent to kill. 

3 The Supreme Court held that that' is no 

4 longer good law in South Carolina where 'evidence is' 

5 presented that would reduce, mitigate, excuse~ or 

6 justify th~ homicide. And the ,remedy granted was to 

7 remand for a new trial. 

8 As the Supreme Court has held repeatedly 

9 in cases such as State v. Gregori, cited February 7, 

10 2000;' State v. Robinson, April 9, 1985; State v. 

11 Washington,' May 13, 1985, the decision in this case 

12 here is'not final unti:J- sentencing. 

13 The only remedy that is, available to Mr; 

14 ,Parker would be the granting of ,a ne'w .. trial. As 

15 Belcher indicates, the use of that jury'charge is 

16 unconstitutional,illegalunder' state 'law,' and 

17 constitutes reversible error: 

18 As this~ase is not final, Mr. Parker is 

19 entitled to the benefit of this case.; And that 

20 would be our motion at this time. 

21 THE COURT: All right., Thank you, sir. I 

'22 appreciate that. 

23 Ms. ,Dixon, Mr. Myers, any response to 

24 ' that? 

25 MR. MYERS: Yes,sir. This case is final 
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1 as to the trial. ',The only thing left pending is a 

2 sentence being imposed. State versus Johnny Rufus 

3 Belcher, which Mr. Duncan was citing, overturned 

4 about 114 'years of law in, South Carolina. 

5 In that case, the Supreme Court said, 

6 ' "Because our de,cision represents a 'clear break from 

7 our modern prec-ed~rit, today's ruling is effective in 

8 this'case and fo+" 'all 'cases which are pending 'on 

9 

10 

',11 

12 

13 ' 

14 " 

direct review or. not yet filed where the issue if:! 

preseryed. II 

No issue was preserved because that matter 

was not 'raised '~.o the Court and 'no exception was 

tak~n to your cha,rge.' And, therefore, the law and 

the facts are final and the, issue was not preserved' 

15 and was not ,rc:;tised.The only t:.hing we have to do 

16 today is impose a sentence. 

17 THE COURT: All right, any reply to that, 

18.. sir? .. ,' 

19 MR. 'DUNCAN: Your Honor, the only thing 

,20 would: be at the time, it could very easily be held 

21 that that'would have been a specious objection to 

22 the law. As the Belcher case indicates, it applies 

23 to any cases not final. 

24 This is not final. This case is not 

25 final. It is pending. The only remedy would be to 
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1 grant him a new trial. Judicial economy, whether 

2 it's here through an ineffective assistance claim, 

3 the remedy would be a new trial. And so on those 

4 bases, we would renew the motion. 

5 THE COURT: All right. Thank you, sir. I 

6 appreciate it,. Your motion is well received, sir. 
\ 

7 I have had the benefit'of reviewing the 

8 case of Belcher, and the question obviously which 

9 arose in my mind is what impact does it have upon 

10 this case that came out subsequent to the jury's 
,:. 

11 verdict and ,after the issuance of the jury charge. 

12 Certainly, you could not or would not have 

13 ' .. objected to the charge under the circumstances, 

14 "'because, just like you had indicated, it would have 

15 been specious because that was well settled South 

16' Caro.lina law. 

17 However, riot having objected at the time, 

18 the trial court did not have the opportunity to give 

19 any curative charge, did not have the opportunity to 

20, revise the charge that was ,given to the 'jury. 

21 And based on ,the evidence that was 

22 presented during trial and based on the jury, the 

23 v~rdict, which seemed' to me -- and I think it's a 

24 fair characterizati6n of th~t verdict, to call i~ a 

25 compromise verdict -- that 'it was not prejudicial to 
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your client. 

Therefore, haying made that determination 

collectively, I will respectfully deny your' .'motion. 

Thank you, sir. 

All right" I'll be happy to. hear from the 

Statre. 

MR. MYERS: 'Your Honor~ the State has 

'.presented its evidence.' The only thing we would 

have is some of the victims 'fami1l:iy would like to 

'make a statement. 

rHE'COURT: Okay, all right. How many? 

MS. DIXON: . 'We have two .separate group~, 

Your. Honor. One is from .the +saac Wilson family, 

and one is from the A. J .. Wilsonfamily. And I 

9 

believe A. J. and,his father would like to.speak as· 

. well. 

THE COURT: Okay, all right. As I told 

you, I have already read everything into the record . 

However, I do. recognize that this is very important 

for the victims. Therefore, riot withstanding the 

fact that .1 had anticipated moving forward, I'll be 

happy to hear .fromYou. 

MS. DIXON: Yes, sir. 

MR. JEROME WILSON: I'm Jerome Wilson. 

Your .Honor, we certa~nly thank you for allowing us 
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1 to say a few .. more words .. Like you said, you've 

2 already read over the documents. And we are here 

3 today to hear sentenCing, even though we_have 

4 received our sentencing almost three years ago. 
. . 

5 And we live with it, and we pr,ay that God 

6 can live with it,as well. Every time we think about 

7 our son in his condition, we have to also focus on 

Bmy nephew Isaac as well, and. ·it' s been. devastating 

9 for us, because everybody knows him. 
, 

10 But it just means so much to us to be able 

11 to support him. He was just getting his life 

12 together at that point, and we just ask,that you do 

13 giv~ them.the maximum sentence that there is. , , . 

14 We've done w.ell" the past three years· 

15 struggling with ii. ~nd we are happy to see some 

16 conclusion to'it so we can at least move forward and 

17 put this behind' us,' ~ealing with it. So thank you 

18' very much, Your Honor. 

19 THE COURT':' Thank. you, sir. I appreciate 

20 your being he~e~ 

21 MR. ANTHONY WILSON: Your Honor, lam 

22 Anthony Wilson. I just want to say, you know, it 

23 .has changed me, and, changed my whole life around. I 

24 can't use the bathroom no more. I've got to wear a 

25 leg bag so I don't wet up my clothes. 
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1 , I can't,' control my bladder. It's j list 
" 

2 hectic, just the whole, three ,years and my cousin's 

3 gone'. We had a music thing going. All that's been 

4 kind of pushed under the rug for right now. 

.5 So, +ike 'my, fa~her just said, we just want' 
" 

6 justice .. And that's about it. I appreciate you 

,7 letting me talk., 

8 THE COURT: Thank you;, Mr ." Wilson, and I, 

9 appreciate it" sir." 

10 MRS. MICHELLE ,WILSON: I'm Anthony's 

11 mother, Your Honor, Michelle Wiison, , and'his 

,12 siblings are here. 
" ' . 

13 THE COURT: 'Ok,ay, cer,tainly. 
. ' 

14 MS. ME,LISSA'.WILSON: ' My' name is Melissa, 
• • '.f.." 

15 Wilson, and' Isaac ,-was my oldest brother. Your 

16 Honori my ,brother ,meant, the world to me. He was 

17 like a' father figure afte'r my father died. 

18 Retook care of, me, took me places, and 

19 also lived right,by our mother., The last time I saw 

20 my brother Isaac' was when he" took' me and my brother 
J ' 

21' to the fair. We had so',much fun with him, and now 

22 it is all just memories. 

23 Isaac had great:plans for his life, Your 

24 Honor., I love ,my brother. I love my oldest 

25 brother. He was such a good person. I miss him so 
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1 much. I really care deeply for my 'brother. 

2 My biggest memory that I will not forget 

3 was when he es.'corted me in an elementary school 

4 pagent. I would like to say, to those boys who 

~ killed ,my brother the following is why -.". why would 

.6 you kill him?· 

7 What if the story was turned? Do,you 

8 tpink it was right? ., Do you believe that you 

,9 accomplished something? No, all that you 'have done 

10 is bring heartbreak to me and my family, and you 

11 have brought' hate. 

12 I may only.be 13, but I know that having a 

13 gun doesn't make you a bigger' person. This is what 

14 I think of you. You are a coward, and you should be 

15. ashamed of yourself. 

16 You deserve 'to hold your head down in 

17 shame. You deserve the s'entence that you get, and I 
. . ' . 

18 hope'it's a long one. 

19 THE COURT:" ,Thank you, rna' am. 

20 'MR. WILSON: Mr. Carson Wilson: 

21 THE COURT: Yes, sir. 

22 MR. CARSON WILLSON: Judge, I was ten 

23 years old, and 'my father was in a car accident. And 

24 so I really didn't know him that well.- And the 

25. closest thing I had to a father was my brother. 
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lAnd I always spent time with him and was 

2 at' his apartment or. was hanging. out with him. He 

3 was my best friend, father figure, a brother to me. 

4 ' He meant everything to me. 

5 And the night everything happened, I was 

6 supposed to be there at the apartment that night. 

7 So I wonder ,if I was there, would I be dead right 

8 now, too. Would I have been shot multiple times? 

9 WOilld I be'in a wheelchair? 

10 :So the story, is if I' was shot, what would 

11 be the case then? So ,r'. have no words to say what· I 

12 feel and'how I can explain how I feel, because there 

13 'are no words. That's all I·' ve got" to say. 

14 THE COURT: Thank you, ',sir. 

15 MR. WILSON: Your Honor, my name is 

16 Michelle Wilson. I'm the mother of Isaac Wilson, my 

17 . ,son, and these ar~ my t.hree children. My oldest 

18 daughter doe'sn't want to .speak. 

19 And I ,brought 'them here ·today because I· 

20 haVe, kept them away from all of the proceedings and 

21 everything, because we've been through a lot as a 

22 family. And I.wanted them to come today because I 

23 wanted to bring closure to everyt,hing that has 

24 happened in our lives. 

25 I stand before you, Your Hono~, because 
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these are 'three very strong children. And we have 

been to hell and back since losing my husband and 

then losing my son less than two years later. 

14 

And it's been rough,' and we,have went 

through some challenges as a 'family. But I wanted 

them to be'here today so that they could bring some 

closure to everything that has happened. 

I ,know you've read the letter that I 

wrote. I' had brought it', 'and I was going to go over 

it all again today. But I just need 'a moment of 

your time 

THE COURT:, Yes, rna' am. 

MS. WILSON: because I need to cleanse 

me. 

THE COURT: Yes, ma'am. 

MS. WILSON:' "First of all, as a family, as 

the Wilson, family, I -would just like to thank A. J. 

right now in front of this courtroom, because my 

nephew had made 'it back into the house,and he was 

safe. 

And he went back out because of the love 

that he had for my son, his first cousin. And for 

that; A. J. is sentenced to that wheelchair for the 

rest of his life. 

And, A. J., I just want to say in this 

757 
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1 courtroom today that I thank you for ·the. 'love. 

2 And I. know that we as a family taught our 

3 children love. And I think it showed the night when 

4 he went back out there to help his first cOl,lsin, 

5 because they were like brothers. 

·6 And, A. 'J., I would like to say thank you. 

7 And my heart hurts so much when I think 

8 

9 

10 

11 

12 

13 

14 

15 

17. 

18 

19 

20 

21 

22 

23 

24 

25 

about everything that he:has to go' through and deal 

.with on a da~ly basis' just to survive.· And'·,for a 

.period of time, I wentthJ:;'qugh the thing that if he 

had not went back out, 'where he would be today. 

So I l,1ave dedicated my, 'life to being there 

for A. J., becaus,e, he basically was willing to giv:e 

his life for my son. I would also' like to s,ay in 

the letter that I wrote 'to you that through my son'.s 

high school, L~ke Marion High School in Orangeburg 

sch60lDistrict Three, ! h~ve started a foundation 

in ,his honor. 

And through that, I am going ,to address 

first of all, I've given scholarships to students 

that graduated that were in the sports or the 

activities that Isaac was in in his high school. 

But I a~so hope to also address domestic 

violence in teens, which was something that was not 

allowed in court to be brought out. I would like to 
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1 address some of those things and gun violence ,and 

2 everythi'ng, because ,we need to set'an example, and 

3 it needs to start today, that' our children have to 

4 stop killing each other. 

5 And they can't continue to do it and get a 

6 slap on the wrist and just go on, because it's 

7 horrible 'when my sort and A. J. Cart be shot, and my 

8, son killed, and' their bodies still stomped in the 

9 ground. ': 

10 It has to stop somewhere. We had an 

11 incident, we have all 'of these ,incidents going on 

12 where we are just killing each other:' And.it ~as to 

13 

14 

stop somewhere. 

And I ask you -- I ask you today 

15 the maximum 'sentence that these young men can 

for 

16 receive for the crimes t~at they have committed. 

17 And I also would like to say today that I have, 

18 watched and paid attention to the defendants' morn. 

19 , And I want you to know that t do feel your 

20 care; I know'th,at you 'are hurting, and I feel your 

21 care as a mom, and'we're both struggling. But I 

22 think what it is, is that you can touch your 

23 struggle, and you can' hug your struggle, 'and you can 

24 taI'k to your struggle. 

25 But I can't do that' too mine. I can't do 

759 
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1 that to mine. So I ask you today -- because I do 

2 not understand how ,the Jury came-back with ,the 

3 verdict'_they did. But I have to live with that, 

4 because-that's the judicial system. 

5 And there'$ nothing that I can do about 

6 'that. But I ask you today to please give the 

7 maximum sentence that's allowed by the law., And I 

8 also would like to say to the defendants, ,if I may, 

9 that I _pray one day that these boys wi~l come to me 

10 and admit evel:ythi;ng_ that ,was ,_;done that night and 

11 -- admit e"erything, because it ',s quite obvious I have 

12 got a good dose of the judicial $ystem when I was at 

13 trial for my son. 

14 'I had never been ,in 'a courtroom before in 

15 my ,lif-e, 'never even for 'jury duty. :But I, got a good 

-16 dose of the judicia~ system, and I see exactly how 

17 it works,:now. And it is really_~ot fair from what I 

18 saw, because I saw what ,the defense will use by any 

19 means necessary any means necessary. 

20 And I also would like to say that all 

21 black males are not involved in drugs, or gangs, or 

22 anything like that. It is not like that, because I 

23 know my son was not-involved in that. 

24 But when nothing, else fits the M.O. of a 

25 black male, you say that it's drugs. So it was 
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1 quite obvious ·that it was a thing of any means 

2 necessary. But I can· sleep at. night because I truly 

3 feel that A. J. has told me what happened, because, 

4 as Solicitor Myers said, A. J. did not have a dog in 

5 this fight at all. 

6 And I do believe what he said'happened 

7 . that night, so I can'sleep and.I can 'rest at night. 

8 I don't know how some people do'. But I know that 1. 

9 can do that. 

10 And I ask you to please give the maximum 

11 . sentence allowed by the law, because we have to set 

12 an example for' our young people. The violence has 

13' to stop, and let's '.l'et it stop in "the Lexington 

14 courtroom today: 'Thank you. " 

15 THE .. COURT : . Thank you, rna 'am: ',' I 

16 appreciate that. 

17 All right, 'Ms. Dixon,'Mr. Myers, anything 

18 further? ',. 

19 MR. MYERS: ,That's all the State has. 

20 'We've announced our de'cision and our opinions and 

21 the presentence report which we stand by. 

22' THE COURT: Yes, sir. Thank you very 

23 much. We'appreciate that. 

24 All right, Mr. Duncan, Ms. Fullwood, as I 

25 had indicated initially,'I have read all the 
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1 statements that have been submitted. If you would 

2 like to have a representative of the defendants' 

3 families speak to ~e, I would be happy to hear from 

4 it. 

5 I just want to give everyone the equal 

6 opportunity to be heard. I'm not suggesting that 

7 you should.,,! tusE want to make sure, everyone is' 

8 being treated fairly.· 

'9 MS. FULLWOOD: The "parents, Ms. 

10 Richardson, {s standing up. ' 

11 'Do you want', to speak, Ms., Richardson? 

12 'MS. RICHARDSON: Yes. ,,' 

13 THE COURT: Sure, you're welcome to, 

14 ma'am. You're very welcome to. ·You can com~ 

15 forward an,d stand at the, POdi1.lm, ma' am, so that 

16 everyone can hear you. 

17 ' MS. ,FULLWOOD: How about here wi th the 

18 microphone? 

19 THE COURT: ,That's just fine. 

20 MS. ,RICHARDSON: Honorable Judge Stilwell, 

21 I'm just go~ng to keep tpisshort. First off, I'd 

22 like to express to the family, to the Wilson family 
I' '. , 

23 and everybody that's involved to let them,know that 

24 I'm so sorry for ,all that has happened. 

25 This has actually been a mother's worst 
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1 nightmare for all of us, and we all do share ,the 

2 same , suffering and pain. And I'd also like:them to 

3 know that I do -- as a parent raising children that 

4 I do feel your pain of what you've been going 

,5 throbgh, b~c~use' I just redently lost the death of 

6 :, my 17-:-ye~r~01d nephew and thede~th 'of my 2-year-old 

7, s~tepdaugliter - -: ,granddaughter. 

,,8 I'm not much of a speaker. 1':m' very' 

9 nervous,first of all. ' 

10 A. J., like I' said, '1:~ 11 keep you in my 

,11,. prayers, and I know God is good all the time.' I am 
, ' 

12' a Christian woman, you know. I believe in C?od's 

13 faith that He is there for .all of us. ' 

14 And whatever','happened and transpired that, 
"" 

15 ,night, we 'all know. that He ,was' there , 'And I pray to' 

16 

17 

18 

"" 

the' Lord to at least find some ·type 0:15" closure 

toward this :Lncident. '. 

'On behalf of'my son,. ,I raised'my son to, 

19 try hard, to get a career, be. a:. part of society, to. 

20 do what's necessary to have a., family." This is not 

21 what I thought would,have occurred at any time. 

22 ,Bl.:i.t we all never know when we have 

,23 children, 'and I/m so sorry.' You know, the only 

24 thing -I say" Your Honor Stilwell, is that I' throw 

25 myself on the mercy of the Court. 
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:I pray. a~d ask for leniency toward my son 

and toward this sentencing and,also tb give 'him a 
" ' 

chance to give, back in the community and uphold if 

there's any way they can help, what's good. And if 

,there's any way that they can help with the Wilson 

family, you know. 

THE COURT: All right,' thaIJ.k you, ma'am. 

I appreciate that'. 
. \," 

.;'." 

Yes, sir? 
", 

STEPFATHER:' Good evenJng, ',Your Honor, I'm , ' 

"-

Frank', (inaudible) ," stepfather "of Kerwin and c'ur.'ti,s ;,'" 
.!{ 

And, I just,warit to 'say , 'having been ·around them' for. 
,.' . 

'about 12 years, ,they ar:e the most respectful" 

,;honest, "and deceht people that I, have eyer m~t. ... ,,: ". '. . . 

Kerwin is, the type; th~t ':WOlild 'work' on, two' 

'j,obs for, 30 years"" r~tir~" and be happy.' 

',I 

, " , 
Curt'is, on the, other hand.,'" is the type 

• .r', , 

.that h~d plans to "change the world' through , ," '.' 

technology~' It given ,th~ opportunity, I think' he 

would have achieved gr'eat things. 

And tragedy comes in all of our lives. I 

lost a' two-year-:-old granddaughter: ')astweek. It was 
" 

a homicide by child abuse. Tragedy is no, stra'nger 

in this world. But'most of the,time,tragedy just 

donit walk on two. Everybody has to take a little 

'" 

" '. 
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1 blame for everything that happens. Thank you. 

2 THE COlJRT: Thank you, sir. 

3 .MS.. RICHARDS:' And, Your Honor, there's 

4 one more thing I wanted to say --

5 , . THE COURT : "Yes , rna' am. 

6 MS. RICHARDS: especially to Mr. Isaac 

7 Wilson's, mom. I understand her grief, yes, that she 

8 may, not be able to touch her son.. And I just want 

9 to express the fact that, even though it may seem 

10 like I can touch my· son, but, i:t's .not the same. 

11 It still feels like there is a, closed door 

12 when I have to come and see him, .and he sits in this 

13 type of situation.' I still feel a, part of that and 

14 it's beside me also, and I just wanted to:stress 

15 . that. 
, ' 

16 THE COURT: .AII right, thank you very 

17. much. I do appreciate that. 

:·18 Ms. Fullwood, Mr. Duncan? 

19 MS. FULLWOOD: Your Honor, if I just may 

20 make some brief remarks. 

21. THE COURT: Yes, ma'am. 

22 MS. FULLWOOD: I'm not going to rehash 

23 what you have in the sentencing reports or the 

24, .. materials that' we provided you: At least I hope I'm 

25 hot going :to do that. You can see. from those 
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1 
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3 

4 

'materials that pr-ior' to that night, Cur,tis was 

living life the way he should have lived it. 

He was a high school graduate: He was a 

college student studying computer technology and 

23 

5 

6 

7 

working at Wal-Mart. He had no prior iec<?rd. In 

his. youth, he was a Boy Scout. 'He'had played' on the 

B team football at Columbia High School .. 

8 Hepart~cipated in middle .school in,th~ 
• • I. 

9', 

10 

Department of Justice Junior: Special' Agent Program. 

He was doing everything.right .. And' ve:tyfortunately 

. 11 ',', - - 'and I' think 'very much, thanks to' Ms.' Richardson;: .' 
, ) . 

" 

12 and Mr .. (inaudible) , - -he' had not sudcumbed to the 
. . i 

13 ' temptati.OriS and, p'ressur~s "that uI).fortu71ately so 

14 often beckon our, youth these days.; 

15 His relatives describe him as a very 

16.focused'and nurt~ring·young'·man.' :1;, of course,. did 

17 see that focus. In my.opinion, he is much more . ' 

18 mature at. 22 than, peo};)le in similar, circumstances 

19 twice his age. . "'1. 

20 He, was always very,re~listic and focused, 

21 is just a good word. On dealing with this case, he' 

22 'was appropriately concerned about it, as I say, just 

23 very mature for his age. 

241 only saw it a little -- I think given 

25 the fact that anyone facing criminal charges is 
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1 under a lot of tension and pressure.· But I also had 

2 a chance to 'see there is another side to Curtis, a 

3 very, kind, loving sort- of person. 

4 His.'family tells me he was the sort of kid 

5 that was always bringing in hurt animals and pets 

6, and, y<?u know, just loving all things. I. think that 

7 expla'inswhy he had gotten so attached to Ms. 

8 Fleming, because she had .those three children, and 

9 tb him that t'ruly -- even -though he. was young, that 

10 was a big attraction. 

11 He'loved those children. You know, his 

12 own'biological father had never paid him much 

13 attention. And in spit.e of the c],ub that was ,was 

14 something he'd always missed. And I. think he felt a 

15 real connection with those kids. 

16 And I think that was ',a' big attraction in 

17 that relationship to him, a big responsibility he 

18 felt and probably at his age, with the' 

19 responsibility and those feelings he wasn't ready to 

20 take on. 

21 Your Honor, we would ask for concurrent 

22 sentencing in this case. We ask you to consider his 

23 youth as a factor in the sentencinQ. We ask you to 

24 ' consider his good conduct in the past.' 

25 We would ask you to consider remorse in 
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1. this case. He has expressed his remorse, to me. As 

2 Ms~ Richardson has told you, this £amilyhas 

3 recently experienced' ,their own losses. 
" ' 

,4 speci~ically, as far as it affect~.d Curtis, while 

5 he's,been incarcerated awaiting trial, a close 

6 Qousin was the random victim of a homicide. 

7 And I think'he tells.me it .really let him 

8 see how the Wilson ,family."felt·and how, his ,conduct 

9 would have affected ,them. And ,.more than ever after 

10 that, he - - it really was sox-tof sob~r'ing,; and 
:1, 

11 rei?-lly brought completely to his ,heart the,impact 

12 that this had onalot of.,people. 

13 ' ,We'd alsQ ask that you consid~r in 

14 sentencing, of course,' all the.. facts and 

15 circumstance's in this case under the evidence that 

16 you've h~ard." That's all I have to tell the Court. 

17 I believe that Curtis, though, would like to address 

18 Your Honor. 

19 THE COURT: ,Curt~s, I'll be happy to hear 

20 from you, s:j:r. 

21 , MR. JOHNSON: Thank you, Your Honor. 

22 THE COURT: Yes, sir. 

23 MR. JOHNSON: May it please the Court, 

24 Your Honor, 'I would like to say to everyone here 

25 today, most especially family and friends and 
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1 everybody whose lives have been af'fected, Your 

2 Honor, that truly from my heart and soul that I'm 

3 really sorry, Your Honor. 

4 I pray for'everyone every night and, keep 

5 'them in my prayers and that'God blesses them and 

6 keeps them also. It's a rough situation, Your 

7 Honor; every day, and I feel their pain ev.ery day. ' 

8 Every day, I feel their pain, Your Honor. 

9 ,You know" I'm 'really ,feel sorryfdr A. J. 

10 arid Isaac Wilson. And 'we was,supposed to come out 

i1 to a peaceful outcome, Your Honor, I never expected 

12 anyone to get hurt, Your Honor, and I'm hurting for 

13 that every day., ' , , 

14 Like I said, Your Honor, I keep everyone 

15 in my prayers. I'm going to' try 'my best to be a 

16 more positive role model, be more produc'tive in 

17 so~ietYi and still continue to take care of them and 

18 be there for them to" help them. 

19 I pray that God always keep them, and that 

20 God blesses everyone here., I hope God blesses 

21 everyone here, Your Honor. You're all in my 

22 prayers. I just wish peace and love' for everyone, 

23 Your Honor. Thank you. 

24 THE COURT: Thank you. I appreciate that, 

25 sir. 
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MS,. FULLWOOD: Thank you, Your. Honor .. 

THE COURT: Yes, ma'am. 

Mr. Duncan? 

MR. DUNC~: Your Honor, both Curtis and 

Kerwin have other'fa~ily members here who want to 

support these boys as much as they can.. They have 

responded by writing the letters that you've seen. 

The'fellow worlcers -- I was a little 

astounded that he c01.lld generat~ ·that sort of 
.. 

letter-'writing' campaigh, from people who he had not 

seep in t,hr,ee years.. Thes€? were .strangers to him 

be·fore that j bb. 
. ./ , 
': You've s.een his employment, evaluation. 

27 

Kerwin 'was a law-abiding citizen ail of his life up 

to this point .. His.remorse· and·sadness over this 
" . '. 

whole tragedy is 'reflected, in the mental health 

,records,. 

My mental·. heal th notebook that I meant to 

'bring up here is'over-an inch thick with records 

from the·mental health records of the detention 

center reflecting those problems. Kerwin had always 

been involved in service to the community type jobs, 

the Babcock Center at Paimetto Richland. 

He had tried to serve in the military, but 

he suffered from panic attacks. And even with the 
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1 medication, he wasn't able to complete his service, 

2 there. He's what I call a workhorse. 

3 He wasn't a show horse. He wap just a 

4 solid person, do anyth~ng·that family or friends 

5 would ,'ask. 'He wanted to help :his brother here. 

6 That night/everything fell apart, and it is such a . 
, .", 

7 .tragedy on both sides. ' 

8' I would join Ms. Fullwood in asking Your 

9 Honor to consider concurrent sentencing'. I do 

10 believe that Kerwin wanted to say a few words. 

11 THE 'COURT: Mr. Parker, I'll be happy to. 

12 hear from you, sir~ 

13 MR .. PARKER: Your ·Honor, this is my first 

14 time having an'opportunity to be able to speak. I 

15 just want. to first off thank you for this· 

16 . opportunity. 

17 THE COURT: Yes, sir. 

,1:8 ·'!VIR .. PARKER: 'For a long time, I've beep 

19 having serious thoughts in my head on how to address 

20 this issue as well as the Wilsons. I wanted to make 

21 sure -- I know that from the bottom of my heart, I 

22 have for y' all and what happened': 

23 This tragic event has changed a lot of 

24 people's lives. I know and I feel your pain, and 

25 I'd change it if I could. But it's not possible. 
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1 It's hard to put into words what I'm 

2 trying to say. It's ~ery hard. 

3 THE· .. COURT: Ali right, thank. y~u, Mr. 

4 Parker. I appreciate that, sir. 

5 . All right, ladies and gentlemen, T don't 

6 have any. type of prepared speech or anything 

7 prepared to say. So if you will just grant ·.me, 

8 please, the latitude to just speak a little bit to 
.. 

9 you. 

10 

11 

This .is an abso+ute traged.y. I.t' s a 

;trage'd)( 'for everyone iIi: the . courtroom. After this· 

12 case Came to a conclusion, . I too went home that 

13 evening, and before I went to bed, I said a prayer 

14 for ~saac and A. J~, and I said. one for Curtis and. 

15 Kerwin as well, because obviously we have any number 

·16 of victims in this case. 

17 And it was tragedy all" the way around. 

18 There's nothing that I·can do togo back and change 

19 that, as much as I'd like to. I'd ·like to reverse· 

20 time and make ·it all f?top. The thing that·is 

21 particularly tragic; as Ms. Wilson said, is it is 

22. young boys who just let a situation spiral out of 

23 control ar;td, instead 0f handling it like adults, 

24 chose to handle it in a way which was entirely 

25 inappropriate. 
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1 The jury's verdict, as I indicated to you, 

2 seemed to me to be somewhat of a compromise verdict. 

3 And I'don't:know what they heard, but it seems to me 

4 that what they took away from it is that there was 

5 some blame to· go on both sides of the equa:tion. 

6 I '-don't know that ,that's the truth. I 

7 'don't know that that's the case, ,but that"s. what it 

8 seems like they found in this matter. If, in fact, 

9 that is what theY'decided, and:the victims were to 

10 some d~gree to blame for what happened, thEm I can 

11 tell you now that the victims received their. 

·12 sentence. 

13 ~nd their sentence in one'instance was a 

14 death penalty, and in the other instance, it was a 

15 life committed to"a wheelchair. So if, in fact, 

16 that was a compromise verdict and they decided ,that 

17 there was blame to be shared, then the punishment to 

18 the victims has been exacted. 

19 Now, I'm saddled with th~ responsibility 

20 of deciding what the punishment for the defendants 

21 'will be. And I have read and reread the letters and 

22 the submissions that I have received. 

23' And I can read one side, and I can be 

24 persu~d~d that they should ieceive the absolute 

25 maximum under the law., And then I'll read the other 
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1 side, ·.and I will be persuaded that perhaps they 

2 should not and that they should be treated 

3 significantly more leniently because of their prior 

4 lives before the incident. 

5'Aild every time I read it, I go back and 

6 forth and I vacillate. And I just come to the 

7 conclusion again that this .is just an unfortunate 

8 and senseless tragedy. all the way around . 
. . 

9 .SoI ask myself as I drive up and down the 

10 road for the .last· month comihg 'bac~ arid 'forth to 

. 11 Lexington County, what am -I going. to do? . What am', I 

12 going to do? How am I going to get it right? How _ 

13 am Igoin~ to serve justice? . 

14 And-I've come to this conclusion. I'm not 

15 going to get .it righ't, because thi scan' t be made 

16 right.' And' my sentence.is not goip.g to serve 

17 justi.ce, and t,hat's because here' on. this earth, as, 

18 we walk this earth, justice is not to pe had. 

19 Justice to us in, .this world is simply a 

20 word, and· we all . interpret it differently. Both 

21 sides of the.aisle have a different. idea of what 

22 justice is in this case. So I would tell you this. 

23 Don't look to my.sente~ce for justice. 

24 There's only one measure of justice, and 

25 it is not to be measured and doled out on this 
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1 earth. Justice will be doled out by your Lord and 

2 Maker. So when you go, home ,tonight, not 

3 withstanding what I may decide today, I would submit 

4 to you that it's really not relevant, because that 

'5 is n0t the just~ce that ultimately should be doled 

6 out in ~his qase. 

7 I would suggest that you should look into 

8 your hearts'and try to find peace. Whatever side of 

9 the aisle you're on, look into your heart and tryt6 

10 find peace, and rene~ that ·relationship with your 

11 Lord and Maker to have closure on this case, 

12 because, as I indicated, I'm not going to get it 

13 right. , 

14 I'm not going to serve justice, because, 

15 as I indicated, I can't do it. Tliere's no sentence 

16 that I can give you that's going to :be right and 

17 

1:8 

19 

that's going to serve justice. 

Having said that, .with the worldly means, 

that ,are at my disposal, I will try and I,will 

20 impose a sentence. Gentlemen, the sentence of the 

21 Court is as follows. 

'22 Mr. Parker, on Indictment 2007-1542~ 

23: assault and battery with intent to kill, you are 

24 committed to the State Department of Corrections, for 

25 20 years. 

775 
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On Indictment Number 2007-1541, possession 

of a firearm during the commission of a violent 

crime, the sentence of the Court is five years. 

That is concurrent., 

Mr. Johnson,' on Indictment Number '200.7-

1473, voluntary manslaughter, the sentence of the· 

'Court is that. you be committed to the State 

Dep?-rtment Of Corre'ctions, for 30 'years: 

On Indictment 'Number 2007-1476, assault 

. and batte~y ,6fa high a1:'ld aggravated nature,', the 

'sentence of the Court is ~en·years. . , 
.On Indictment Number 2007-1474 for assault 

and battery· of a high and aggravated nature, the 

sentence' of the Court is ten years. 

FO.r Indictment 2007-1475, ·the·sentence of 

the Court is' five years. 

For' the two assault and battery of a high 

, and aggravated nature, each with ten-year sentences, 

those shall run concurrent to each other and the 

voluntary manslaughter. The five.:..yearsentence for 

possession of a firearm during the commission of a 

violent . crime will run consecutive. 

All right, ·ladies and gentlemen, such is 

the order of the Court. Let me say" this. I extend 

my sincere personal condolences to everyone in the. 
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1 courtroom. Thank you very much, and I wish you all 

2 the luck." 

3 And, for matters of, the record, I am 

4presentipg all of the submissions to the Court to 

5 include the prese~tence investigation to the Clerk 

6 of Court to be an ,exhibit. Thank you very, much., 
, , 

7 (Court's Exhibit Number lA, Black 

8 Binder with Letters;Courtis Exhibit N~mber 1B, 

9 :Plast,ic Case with Letters; Court's Exhibit Number 

10 1C, Yellow Envelope 11/14; and ,Court's Exhibit 

11' Number 'lC"Red Folder with Letters; were entered in 

12 'the record.) 
. :~ '. . '" 

',. 
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,STATE OF SOUTH CAROLINA 

COUNTY OF LEXINGTON . ) 

COURT REPORTER'S CERTIFICATION 

I, REMA K. GANTT THOMAS, OFFICIAL COURT. 
, ' 

REPORTER, AND NOTARY PUBLIC IN ANQ FOR THE STATE OF 

soutH CAROLINA, DO HEREBY CERTIFY"THAT THE FOREGbIN~ 

IS A TRUE,' ACCURATE AND COMPLETE TRANSCRIPT OF' 
, 

RECORD:' OF THE- PROCEEDINGS ~ AND' 'EVIDENCE 
'" .. "', . 

INTRODUCED IN THE ABOVE-CAPTIONED"CASE ON OCTOBER 

21; 2009, IN LEXINGTON, SQUTHCAROLINA. 

I FURTHER CERTIFY THAT 'i AM NEITHER"OF COUNSEL 

NOR. KIN TOANY.OF THE PARTIES TO THIS CAUSE ·OF 

ACTION, .. NOR AM I INTERESTED IN ANY MANNER IN ITS 

OUTCOME. 

TN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND 

AND: SEAL AT LEXINGTON, SqUTH.CAROLINA, THIS THE' 

TWENTY-NINTH DAY OF NOVEMBER, 2009. 

REMA K. GANTT THOMAS 
OFFICIAL COURT REPORTER 
NOTARY PUBLIC FOR-SOUTH CAROLINA 
MY COMMISSION EXPIRES 11/13/2013 
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1 THE COURT: Okay, ladies and gentlemen. Let's call 

2 to the bar the ease of the State of South· Carolina versus 

3 Kerwin Parker and the State of South Carolina versus . 

4 Kerwin Johnson -- or Curtis Johnson,' excuse me. We are 

5 here for purpose of a reconstruction hearing. This case 

6 was remanded ·to the circuit court by the South Carolina 

7 Court of Appeals' for purposes of reconstructing cert'ain 

8 portions of the transcript that are missing. And we have .' . . 

\ 9 had a' discussion' in chambers regarding what portions 

10 those are :and'how.we will 'proceed. I believe we'll 

. 11 proceed'in order of ~he witnesses. 

12 The first one that 'is missing in the transcript is a 

13 Mr. Gadson. Am·I correct in that regard? 

14 MS. DIXON: Yes, Your Honor. 

15 THE COURT: . And what is his first name? 

16 MS. DIXON: Walter~' 

17 THE COURT:' Mr. Walter Gadson. ' So le't' s proceed and 

18 put ob the record any recollectioris that we may have ~{th 

19 respect to Mr. Gadson's t~stimony and see if we can 'in 

20 salient and 'relevant portion get on the record that' 

21 testimony. 

22 Before we start with that, is there anything that 

23 anybody would like to put on the·record? 

24 Okay. Hearing nothing. 

25 MR.· JOHNSON: Excuse me. 
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1 THE COURT: Y~s, sir. 

2 MR. JOHNSON: Would me and my brother be allowed to 

3 input what areas we found in the transcript also? 

4 THE COURT: You may. Now, we're going to get to 

5 that after a little bit. Okay. All right. And we'll 

6 take that up after~e go -- after we deal with Mr. 

1· Gadson. Okay. And then ~e'll move to the next portion 

8 bf the transcript. Okay. 

9 MR. JOHNSON: All right .. 'Thank you. 

10 : '.THE COURT: Ms. D~xon, I think that you had had some 

11 notes and a fairly good recollection o'f Mr. Gadson's 

. 12 testimony? 

1-3 . MS, DIXON: Thank yoU~ Ydur Honor. Mr. Gadson was 

14 call~d during. the State's case originally .. He was 

15 recalled by Mr. Duncan, att6rney for Mr. P~rker. He was 

16 recalled, Your Honor, basically. according to my 

17 ' ·,"recollection. ~nd my notes because. of a tape. I ha~e that 

.18 tape here. It's Defense Exhibit 15. Let me double check 

19. and make sure. This is a CD ofa~ interview on which Mr. 

20 Gadson gave some testimony to a Nationwide Insurance 

21 agent. It's my recollection, Your Honor, that this CD 

22 came into evidence. without objection by the State. We 

23 would have no objection to it being re-entered into 

24 evidence for the record~ to make sure we have everything 

25 .in. The CD is entitled excerpt:of Walter Gadson 
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1 interview with Nationwide Insurance on December 15, 2006. 

2 Your Honor, I also have, which I would like to enter 

3 into the record, a copy of, with the Court's permission, 

4 and I'll hand this to the court reporter,' Your Honor, or 

5 if yori'd like tosee---

6 THE COURT: Okay. Well, 9ive it to the court 
, 

7 . reporter because she needs to mark it. And before we go' 

8 any further, Gadson is. spelled? 

'9 

10 

11. 

MR. DUNCAN: G-a-d-s-o-n.· 

MS .. DIXON :. Yes, sir. .) 

. THE COURT: G-a-d-s-o~n. Okay. All right. If you 

12 want to mark that as' Court's Exhibit Number 1 for the 

13 reconstruction hearing. 
" .. 

14 (Court's Exhibit. Number 1 was marked and filed.) 

15 THE'COU~T: Okay: I have in my hand Court's Exhibit 

16 Number 1, . which is Ms. Dixon's notes with respect to Mr. 

1 7.·Gadson' s testimony. Any. obj ections to the introduction 

18 of these notes from defense? 

19 MS. CARTER: No objection. 

20 THE COURT: Okay. Then it shall be admitted as 

21 Court's Exhibit Number 1 without objection. Ms. Dixon, 

22 anythiqg further, ma'am? 

23 MS. DIXON: Your Honor, I just want to say that t 

24 did give a copy of these notes to the defense. And I 

25 have looked 'over the notes. As far as I can determine 

783 
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1 what is in· the notes is what Mr. Gadson testif~ed to the 

2 second time he was called. Jus~ for the re~ord in ~ase , . 

~. there's any question later as to my shorthand, any time I 

4 write the capital letter I that'is standing for Isaac. 

5 Any time I write the capital letter A that's AJ Wilson. 

6 Any time I wrote K it's Kerwin Parker, and CJ would be 

7 Mr. Johnson. Because I didn't· write out their names 

8 every time and I don't want there to be any confusion as 

9 to what these notes.actually mean at a later ~ate .. 

10 At the bottom, Your Honor, underneath. the case 6ite 

11 on the left I wrote iedirect. That Ibeli~~e was the 
.. , 

12 crOss-examination of Mr. Gadson by Mr~ Meye~s .. And so 
. ,. 

13 those are my notes from his testimo~y. 

14 . THE COURT: I also note for the. record th~t you 

15 signed it three times. Is that like a' super 

16 authentication? 

17 MS. DIXON: Yes, sir. 
I 

18 THE COURT: Okay. 

19 MS. DIXON: That's what that. is. 

20 THE COURT: All right. Good enough; All right. So 

21 j~st so that I'll be clear, wh~t I heard you say wa~ that 

22 the primary purpose of M~. Gadson's t~stimonywas to 

23 authenticate ·his voice on Exhibit Number 15, is that 

24 correct? 

25 MS. DIXON: Yes, s~r, Your Honor. I believe that 
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1 when he -- just to summarize, when he gave that statement 

2 to Nationwide he gave a different version as to who was 

3 doing the shooting than he had in his direct examination 

4 when the State called him. When the State called him in 

5 its case in chief he h~d. inditated that Mr. Parker had 

6 done'some of the shooting; That was in direct 

7 contradiction to what he said on the tape, which isI 
, 

,8 -believe why Mr. Duncan called him. And my notes reflect 

9 kind of how h~ explained the difference in what he said 

10 in testimony and what he said on the tape. But that was 

11 to my recollection, Your Honor, the only issue that was 

12 addressed with him. And for the record also. I don't 

13 believe any objections were made by the State during his 
, ' 

14 testimony . 

15 . THE COURT: Okay. Had -- and is Exhibit Number 15, , 

16 is that included .in the record on the appeal or was that 

17 missing? 

18 MS. DIXON: It was it was noted, Your Honor~ in 

19 the record but the portion of the testimony where it was 

20 actually entered into evidence was not there. 

21 THE COURT:' Okay. 

22 MS. DIXON: And so that's why I wanted the record to 

23 be clear. We have no objectio~ to this b~ing a part of 

24 the record. 

25 THE COURT: Okay. And I just want to make sure that 
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1 we don't need to re-inttoduce that CD. Appellate Defense 

2 and the Court of Appeals· has that.as part of the record 

'3 on appeal already? 

.4 MS. FULLWOOD: They' have the actual CD? No they do 

5 not. I was wondering if maybe at this time we wanted to 

6 play it so what's on the CD can be transcribed. 

7 TH~ COURT: Either that or we can introduce that 

8 into the record._ 'And if it's your preference to play'it 

9 then we can. 

10 MS. DIXON: I think if we ---

11 ,MS. FULLWOOD: I :would defe~ to the appellate 

.12 ,lawyers. 

13 ,THE COURT: Because when -- it is,~y.understanding 

14 that when the court reporters, when there is something 

'15 played ~nto the record the~don't transcribe what is 
,' . 

. \" \ 

16 . ,being ~layed., They ad~it it into the record. 

17 MS. FULLWOOD: 'Then if that' sthe case f would 

18 w.i thd,raw that. 

19 TH~ COURT: Are we getting the north and south h~ad' 

20 pob from-Ms. DiGirolamo? 

21 MS. DIXON: We are, Your Horior. 

22 MS. ~ULLWOOD: We are. 

23 THE COURT: Okay. All right. Good. Then let's 

24 admit Court's Exhibit Number -- was that defense? 

25 MS. DIXON: It's Defense'Number 15. 
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1 THE COURT: Defense Exhibit Number 15. And we'll 

2 admit that as Court's Exhibit Number 2 for, purposes of 

3 this hearing.' Any objections to that? 

4 MS. FULLWOOD:, No, Your Honor. 

5 THE COURT: All, right. 

6 (Court's Exhibit Number 2 'was marked. and filed. ,) 

7 THE COURT: ,Good enough. All right." Anything from 

8 'the defense with respect to'Mr. Gadson '-- or'Gadson, I'm 

9 sorry? Is ~- I'll ask you at first blush does the 

10 defense concede pr acknowledge that th~t's ~ fair and 

11 accurate recitation of the relevant, 'salient portions of 

12 Mr. Gadson~~: testimony? 

13 MR. DUNCAN: In the sense that he authenticated that 

14. it was his voice, that,he, had-given it in ~elatively 

15 close proximity to the events that had occurred, the 

,16 incident date that led to the arrest,- and that his 

17 answers on direct testimony wheq called by the 'State were 

18' directly contradicted by his stat~ments in the-recbrded 

19 statement to Nationwide. 

20 THE COURT: ,Okay. 

21 MS. FULLWOO~: I would jrist state for the record 

22 that Ino longer have my trial notes t~ken during the 

23 'trial, but what's been said here today is the sa~e as my, 

~4recollectibn of what happened ~s fai ~~ that portion of 

25 that witness' testimony. 
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1 THE COURT: Okay. All right. 

2 MR. DUNCAN:. If I can just? 

3 THE COURT: Sure~ 

4 MR. DUNCAN: We wouldn't 'have anything else. 

- . 
5 THE COURT: . Okay. lUl·right. Ahything else with' 

.' " 

6 respect to Mr. Gadson's testimony? 

7 MS! .DIXON: Nothing-ftom the State, Your Honor. 

8 ; THE COURT: Okay. 

9 MR.:. DUNCAN:.' And Your Honor, I don 1 t think :-- ,can we 

10 e~tablis60n the record that we'do not kno~ where Mr. .'. 

11 Gadson is. 

-12 MS. ·DIXON:I apologize, Your Honor . The last time 

13 we tried: to find Mr. Gadson he was out, of ~tate. 

14 THE 'cOURT: . Okay. 

15 MS. DIXON~ He came back to South Carolina as far as 

16 an out of state subpoena. We ~on't know where he is no~. 

i7 . " $6 :-- and didn't' -- I don't know that we've exhausted all r . , , 

18 efforts but .. he's not at the contact information that we 

19 had for him. And so, you know, with.the notes and the 

20 short portion of testimony that. he gave, I believe that 

21 we have adequatelj reconstructed his testimony·as far as 

22 his second -- the second time he w,as called to. the stand. 

23 If the Court determines that we need to find him then we 

24 could maybe try again. But as of right now we have not 

c--
'----

25 located him. 
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1 THE COURT: All right. And I'm sorry I didn't put 

2. that on the record to begin with. I do find that the 

3 State and the defense have made efforts to find Mr. 

4 Gadson and have him in ~- have him in court today and 

5 that he is unavailable for testimoI)Y. And it's 

6 

7 

8 

9 

10 

11 

12 

13 

appropri~te that we ptoceed with.thishearing in his 

absenceg~ven that ·fact. 

. ,. 
MS .. FULLWOOD: .,Beg the Court's indulgence.· 

(A discussion was held off the record between 

defense counsel and their cli~nt$.) 

MS. FULLWOOD: Your Honor? 

THE COURT: 'Yes, rna' am. 

MS. FULLWOOD: I believe Mr., Johnson .would like to 

14 make a statemept at this point only about Mr~ Gadson's 

15 testimony. I don'i know if you want him sworn. 

11 

16 THE COURT: ' Yeah, I can swear him.' . And I :can swear 
'l 

17 you from right there': .. 

18 MS ~ . FULLWOOD: Okay. 

19 THE COURT: Anc;i I'll be happy to hear a statement 

20 from you. Mr. Johnson, if you would ,stand up and raise 

21 your right hand" please, ,sir', to the extent that you're 

22 capable. 

23 CURTIS· JOHNSON 

24 Having been first duly sworn, testified as fqllows: 

25 THE COURT: All right. You'can take your seat. I'd 

789 
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.1 be happy to hear from you, Mr.·Johri~on"with respect to 

2 Mr. Gadson's testimony that we're talking abopt 

3 specifically, which I believe was when he was called in 

4 ' reply. Am I correct? 

" 

5 'MS. JOHNSON: Okay. My issue is Ms. Collins said 

6 that' Mr., Gadson' said in J1is testimony that Mr. Parker did 

7 some of the 'sh90ting. But as you look, on' page 175 of 

th~t "''t,ranscript Mr. ~adson\'did n:ot say that.' I' addressed 
." .\~ 

'9 with my attorneys Cl,lso in tl:le back'room and they'seen it 

10' also. Right' hei~ it s~y~; lirtefive, couf~ you see 'who 

11; was o,!,er' there on 'the pat'{o." Mr.- Gadson says, I,: couldn't 

12 

13 

14 

se~. At the ~i~e I did not se~ 'whb was 'on the patio. 

Line ~ight,wha~ h~ppehed to Ker~in Parker during all 

this time~l).en tsaac and them' ~tarted running~ What 

15 happened to Ke~win Parker. Mr. Gadson said, that's a 

16 ,questiorr_I. still don't know the answer to. I didn't see 

17 him. You don't know where he went. You don't know ,where , 

18 he went; I don't know. See right then and there Mr. 

19 Gadson did hot'say Mr. Parker did some of the shooting 

20' also. So ~ha~ Ms: Collins.said'isnot accur~te about 

21 ~hat Mr. G~dson said in the transcript. ' And there'S 

22 nowhere in his testimony where he said Mr. P~rker did any 

23 of the shootirig" period. 

24, THE COURT: Okay., 

25 MR. JOHNSON: He said he did not se~ Mr. Parker. 
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1 THE COURT: Okay.' .And I'll ask you, Mr. Duncan, in 

2 your recollection of your testimony I believe it was 

3 designed to impeach that witness with respect to that 

4 specific bit of testimony that he had offered earlier in 

5 direct examination? 

6 MR. DUNCAN: My purpose was to show that his direct 

7 testimony was directly contradicted by the Nationwide 

8 i~terview.' 

9 THE COURT: Okay. 

10 MS. DIXON: And Your Honor, if I could? In my notes 

11 it indicat~s that at th~ be~innin~ of ,the tape, and I 

12 believe we played the tape during Mr~ Gadson's testimony. 

c···· 
.~ 

, -,'. 

13 At some point he·says Parker was doing tne shooting and 

14 then he corrects himself and says, oh, no, it was 

15 Johnson. And I think that's where' maybe the confusion is 

16 coming from. It was'n' t in his direct testimony maybe 

17 that he said that but the':tape was a little bit confusing 

18 as to him getting thstwo confused. So if I wasn't clear 

19 ,about that 'Iapologi~e, but---

20 THE COURT: Okay. 

21 MS. DIXON: But that ~as in my notes and I think 

22 also on the tape. 

23 MR. PACHAK: 'Mr.' Johnson, he want,ed to hear the 
~ 

24 tape. I think we're making that we're putting that 

( 25 into evidence. 
.... 
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1 THE COURT: We're going to put it in 'the record. 

Okay. And let me say fo~ purposes of this hea~ing, I'm 

3 not making any findings 9f fact. ~hat I am doing is 

4 ,reconstructing the record. Therefor~ I'm noi going to 

5 make any determination of what the jury found were facts 

6 in this' case. The findings t'm going ,to make is what was 

7 actually put.in the record. And we're not going to put 

8 any characterization necessarily on that testlmony, 

9 because we're going to be objective .in what came out.', 

10 There are certain differences ,and distinctions which 

11 will be drawn between' th:e, partiesf.rom the. nature of that 

12 testimony, and I think that that's what we'xe·kind of 

13 

14 

getting, into now. That' ,is, what should be taken from 

that testimony. ' lim not n~cessarily concerned with what 
• • j ' 

15 ~as .taken from that testimony, because only the jury 
, '. 

16 knows what was taken from that te~timony. We're just 

17 we are, just reproducing it in sUbstance. Okay. 

18 So ~ think that I'm,satisfied, based on what has 

19 been put into the record s6 far, that what Ms. Dixon has 

20 offered,into the record is aifair and. a6curate recitation 
.. 

21 of , the substance, the relevant and salient portions of 

22 the testimony and 'I believe that there is no exception or 

23 obj~ction taken from defense as to the substanc~ of the 

24 testimony. 

25 And Mr. Johnson, your point is well made but I think 
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1 it goes to what the jury believed and what they didn't 

2 believe. 

3 Okay. All right. So I'm not making ~- understand, 

4 . I'm not making any qualitative determinations about what 

5 the -- about what that testimony meant, or what the jury 

6 may have inferred from that testimony .. 

7 MR. JOHNSON: But excuse, me, Your Honor. 

8. THE COURT: Yes, sir. 

9 MR. JOHNSON: Well, Mrs. Collins, what she said 

10 today about what was acfually on that~tape is not on the 

11 tape and the jury did not hear that. That's why I asked 

12· him to play the tape. What she said. is not accurate. I. 

' .... \ c······ 13 understand you' can :admit it into evidence but .. you can 

14 play andlisten.to it. 

15 THE COURT: Yeah. 

16 MR. JOHNSON: To see that what Ms. Collins is saying 

17 trpe that Mr. Gadson said that 

18 THE COURT: Okay. Here's what I'm going to do. I'm 

19 going ---

20 MR. JOHNSON: --- Kerwin Parker did the shooting and .. 

21 the jury actually did get it. 

22 THE COURT: I gotcha. I'm going to ask Ms. Fullwood 

23 and Mr. Pachak, as officers of the bar, knowing that this 

24 has been put into the record and that the transcript is 

not g~ing to reflect the actual word foi word playing of c· · .... __ .. ' 

25 
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1 this tape, do you think that it serves any useful purpose 

2 for us to play this CD in this proceeding? 

3 MR-., JOHNSON: Yes, sir, to make sure 'what Ms. 

4 Collins says is 

5 THE COURT: Mr~ Johnson, I know what you think. 

,6 Okay. I'm asking your attorneys as officers of the b~r 

7 right now, officers of the Cour~, whether they think it ' 

8 would serve any useful purpose. Becauseunderstarid, I'm 

9 not going to make' any qualitative determination about 

10 what this fueans.I'm ju~t making a determination as to 

11 was this p~rt of the record. And I made a det~rmination 

._ 12 ,~t is_part"of ,the record'; Okay.' So I'm just, not so sure 
. r, 

13 if. I liste~ to it how it's going to -change anything that 

14 I have already decided. 

15 MR. DUNCAN: Your Honor,. as I understand it, the 

16 tape is in 'evidence. So anyone who~s goirig to review 

17 this is going to hear it. So on behalf of Mr. Parker I 

18 don't see any purpose in playing it, now, because it is in 

19 evidence. And there is -- it doesn't matter what 

20 anybody's characterization of it is. It is what it is. 

21 It says whatever is on the tape. So that's our 'position. 

22 THE COURT: And for the record I' agree with that. 

23 MR. PACHAK: Judge Stilwell, when we get this record 

24 back to appellate defense. 

25 THE COURT: Yes, sir. 
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1 MR. PACHAK: I will have a court reporter make a 

2 ,written transcript of this CD for whatever purposes 

3 that Mr; Johnson wants to use it for, either for for 

4, ,: this -- for purposes of this hearing or later in post 

5 conviction relief. 

6 THE COURT: All right. 

7 MR. PACHAK: But we"ll have documentation of that. 

8 Thank you~, 

.9 THE COURT: Okay. Good enough. And it's iri the 

10 record. So you're protected in that regard. 'Okay. All 

11 right~ Gbod enough. All right. Any other issues with 

12 respect to Mr·. Gadson's testimony? 

13 (No' 'response. ) 

14 THE COURT: Okay.· Then let us move on. I recognize 

15 that we are lacking certain portions on Mr. Blue's 
,,,, 

16 testimony.' And 'he's scheduled to be here at one o'clock 

17 this afternoon. But it's also'myunderstandirtg that 

18 we're missing other portions of the testimony as well, 

19 and I beiieve'that may be portions of Mr. Johnson's 

20 testimony~ am I correct? 

21 MS. ·FULLWOOD:. That's correct, Your Honor; 

22 THE COURT: Okay. And it's my understanding that it 

23 gets the transcript is clear up toa certain point and 

24 then it stops .. 

c ... · 25 MS. DIXON: Yes, sir. 
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1 THE COURT: And what I would su~gest we do is,Ms. 

2 ,Fullwood" I believe it was on direct examination that the 

3 testimony stops. So absent objec£ion I would suggest 

4 that we put Mr. Johnson on the stand and let him, resume 

5 his testimony from' that point at which the transcript 

6 stops. Okay. 

MS. FULLWOOD: Your Honor, I would be glad to do 

8 that. I do want the record to reflect the factth~t at 

9 "'tr;i.al I had sets of questions I was asking Mr. Johnson:' 

10 Those--:-:,the complete set of questions is no :Longer with 

11 my "records., I have located on my. office computer a draft 

12 of ' the, questions that pretty much ends where the 

13 b:~stimony ends, the' direct testimony ends in the 

transcript; .', I cannot locate the final version of' those 
~ ..' ' ' 

14 

15 questions. I believe what happened is that I was working 

16 a lot of nights ,and weekends also on Mr. Johnson's trial 

17 and I was transferFing computer data with a jump drive. 

18 THE COURT,:, Yes, ma'am. 

19 , MS. ,'FULLWOOD: My home computer became infected with 

20 a virus. The jump drive did. too. So it was. discarded 

21 and I believe that the final questions were on that jump 

22 drive. So certainly we can proceed forward but they're 

23 not going to be the exact questions that were asked 

24 during the trial. 

25 THE COURT: Okay. ~hank you, Ms. Fullwood, I 
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1 appreciate that. And I ,know that at the trial counsel 

2 did an outstanding job, I'll note for the record. That's 

3 my recollection. And I'll also note that substanti~ely 

4 we can reconstruct what happened from the point that the 

5 transcript left off, if'not verbatim. 

6 Mr. Johnson, would you come up here to th~ stand. 

7. ,MR. JOHNSON: Oh, sorry. 

8 THE COURT: That's ~ll: right. Mr. Johnson, I'll 

9 remind you, I've already placed you under oa~ptoday so 

10 you continue under your oath, sir. 

11 And again, I wan~ to -- I want to remind Mr. 

12· Johnson, you and Ms. Fullwood, and anyone else, that what 

C
" :_._, ... \ 

_, or 

13 we're doing is reconstructing that portion of the 

14 testimony. So we're going to confine o~rsel~es to that 

15 portion of the testimony. Okay. What's missing. Okay. 

16 
; , 

So 'try to -- try, to resist the urge to go outside of that 

17 " 

subject matter that was contained inthatporiion of the 

18 testimony. Okay. 'You got it? 

19 MR. JOHNSON: Yes, sir. 

20 THE COURT: Okay.· Ms. Fullwood, you may proceed. 

21 QUESTIONING 

22 BY.MS. FULLWOOD: 

23 Q Mr. Johnson, I know you have already gotten a copy 

24 of your trial transcript, right? 

25 A Yes, ma'am. 
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1 Q And· I know you've gone over it in. great detail, 

2 right? 

3 A: Yes, rna' am. 

4 Q ~Okay. Do you have a copy of it up there? 

5 . A' No, ma'am. 

6 Q, Okay. Do you would it be easier for you if maybe 

7 I we reread some ·of the last few lines of what's, 
.. 

8 recorded to get back into the swing of. it? 

9 .A Yes, ma'am. I have my copy done over there. 

10 Q. Okay. " .. . . 

·A On the-floor. .' 

12 Q Okay. 

(
.~:." 

. -- '" ~ 
, .. I ...... 

13 .THE BAILIFF: . I'll get it for you. 

14 BY MS. FULLWOOD: 

15 Q All right. Thank you. Why don't you g'et it out and 

l6 tu~n tO,page 692? 

17 " A Yes, 'rna' am.. 692? 

18 Q Yes, sir. Got-it? 

A Yes, ma'am. 

20 Q Why don't we just .start at line 12 ~nd then we'll go 

. 21 from there. Line 12 is your answer and what is yo~r 

22 answer? 

23 A I was terrified. 

24 Q Okay. And why? 

c·· .. ·· .... · 
-.- .... 

25 A Because my brother was out of the truck and I was --
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1 and I was in the truck and I was ,scared. ,That's what I 

2 said. 

3 Q Okay. So 

4 A. I was scared we were' going. to,lose our lives that 

5 night. I was terrified. I was t·errified.: .'. / 

6 Q. Had they noticed you? 

7 When I turned the truck on and started bumping" the 

8 . horn for my brother to come back .they stopped. 

Q Okay. When did you see your brother next? 

10 A I seen my brother 'run -- I seen my brother run back' 

11 ~owards the 

12 Q Okay. And you saw your brother back towards the? 

13 A The truck. 
, .' 

14 Q To the truck. ·What happened after. tha.t? 

15 A My brother, looked to the right. He .s~en Walter, AJ 

16 and Isaac all had their '~hot~uns ~ointedtowards him. 

17 Q Okay. And where were Walter, AJ and Isaac ,at that 

18 point? 

19 A From that point from what I seen, they were close by 

20 that -- by the public walkway that was right there. 

21 Q Okay. Were they still -in the bushes or did they 

22 come down on the public lane? 

23 A What I seen they was probably still in. the bushes 

24 somewhere. 

(~.'.~" 
25 Q Okay. 
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1 A But as I said before I was concentrating on my 

2 . main focus was on them holding shotguns towards my 

3 ·brother. 

4 .Q Okay. And where was the did Kerwin keep moving 

Sordid he stop? 

6 A He· stopp,ed. once. he· seen the shotguns pointed at him. 

7 

8 

9. 

,10 

11 

A 

Q 

Q 

Okay. And where was he when he stopped? 

~y brother? 

YeClh '. 

H~was ~n the:publicsidewalk there. 

He was on .tp.e publi<:;sidewalk. What did your 

12' brother do at that, point? 
.~, . 

13 
~ 

A . My brotherto'ld them, hey, hold up, hold up, please, 

'14 " please, pJease, put· the !.guns down .. 

15 . Q' And about how far away was your brother from Isaac 

16 and Walter andAJ?· 

17 A I'm not going to sit on the stand right here and 

18 .fabricate the di~tanc~. 

19 Q No, no. If'you don "t know, yo.u. don't know, that's 

20 .' fine. Okay. Your .brother says~ let's -- don'·t shoot, 

21 don't do ihat. What did they do in response to his 

22 statement? 

23 A , My brother said, please, please, put the gun down. 

24 We just came to talk. 

25 Q Um-hm. 
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A That's when Walter -- nqt W~lter, but that's when 

Isaac said, a lot of cussing, we'~e not going to talk 

about nothing . 

Q Um-hm. 

A My brother said, ()kay, yo.u-know, please we didn't 

come .over here to harm,anybody, ~e just came to talk 

about the situation. which ju~.t 'occurred, 'but since 'we 
. . '\, 

Gan't talk, me and my:biother now we're going to lea~~. . . . 

q ,Okay. And was Kerwin just st~nd~ng there facing 

them? "", 

A By the time w~ came back we seen the.gtinsthat was 
' .. 

pointed towards ,him'. , \! 

,', : 

Q 'Um-hm. ;-:j 

A',' He had,croucheddbwn with his hands up. 

Q:: He crouched down? 
, .' 

A Yes",' rna "am. Be had his hand,s up.' 

Q Okay. d 'I 

A And. he wastalking>to them. 

23 

Q You mean he just, -stooped all the way to the ground?'. 

A Yes, . rna' am. , When he was coining back, as soon as he 

seen them he was shocked and surprised and he ducked down 

and had his h'ands up. 

Q ,:Okay. Okay. ' So you' saw Isaac point the gun? . ' '( 

'A . -I saw Isaac, Walter and A'J, all three of them had 

their shotguns pointed towardsrny brother.· 

,: : 

801 
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.~, . 
. , . . 

. ("' .... 
. . ' 

. --==.~' 

1 

2 .. 

Okay. Wh:at' happened nex:t? 

'After that~my brother says; itfu going tostand:up. 

3 I'm going to .the., truck a'rrd I'm going to leave, me and my,. 

4 brother.' 

5 Q. Um';:'hm. 

6 " '. A At that. time. rriy,brotherwas getting up, 'he's walking 
r 

7 ,. ,'hack, that' ~'wheri.::Waiter" he "cocked' his shotgun' and ran 
, ._.. I:. . ..' . ~ . . 

'" •• 1 
8 .. 

• j •. ' . , ,. 

towa~ds mY.,br9tI;1er. wi thfheshotgtlIl ~ . ,. 
" '. 

'":~ . 
9. .Q Okay.:' And, 'f~r'e the··.windows' in, your truck ,up or 

".:., 
.... '. I., 

10 
.', 

down ?: 

:'1 Ma "ami , ; ...• .' ~~ .... , 

. ' r 

12 
.s,.· 

Were the'. win,d~ws in you. 'druck 'upor 'down? 
. c . '" . ,;,' ? 

'C' ~~ . ~' , 
'; .. ~ 

14 

, , . . 
A, . .TheY,we'r:e up. 

, . 
Q '; Oka~(~.')~ow·8.id you h,ear. the 'cc>cking of the., glln? 

". 15 A· 
,", 

- '. 
. , '.' 

16- .,.'Q . ,/',~, 
, 

.- ", 

17 'A Ii's' not loud late at night at that time. 
. " 

". 
1,8 .' Q .~ '" . 

19 . A' And;,I.hearct·, thecQcking. I heard them talkirig~ 

-20 .;Q. Yqu,heard.the codking~ , . 

21 A: Yes, rna' am·.··: 

22 Q' Okay. And what happenednexB? 

23 A What happened ·nextwhen. ~- after I seen Walter cock 

24 the shotgun and ran towards my brother, I pressed the gas 

(- 25 on the truck. 
'-_ .. 
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c 1 Q Okay. 

2 A And I drive the truck towards Walter. 

3 Q Okay. And where did you drive, the truck? I mean I 

4 know towards Walter, but was it in the roadway, off the 

5 ' roadway, or what? , 

6 A It was on the roadway at first. 

7 Q Um-hm. 

8 A Like ~ said, once Walter seen that I was trying, to 

9 stop him from shooting my brother, he then turned the 

-10 shotgun towards the truck. 

11 Q Um-hm. 

12 A And he tried to fire when 1. was trying. to run the 

13 ':-, truck .,towards him. I see him move' towards the side bu.t 

14 he's still had the shotgun pointed at the truck. Then he 

15 was going to ~ry to shoot me for trying to stop'him from 

16 shooting my brother. 

17 Q Um-hm. 

18 A At ,that·time'! missed him with the truck. I do not 

19 recall hitting Isaac period -- not Isaac, but' I do not 

20 recall hitting Walter period with the truck. 

21 Q Urn-hIT).. 

22 A I seen him pass on the right side. 

23 Q Okay. And do you remember whether or not at trial, 

24 when you were actually te'stifying, whether or not we used 

25 any diagrams or the photographs for you to show the jury 
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. . ( 
..... 

,... .. . 
1 the path that you .drove in the truck? 

'-~ ...... . 

2 A . Ye s, . rna ' am. 

3 Q Did we? 

4 A Yes, ma'am. 

5 Q Okay. Do you happen to remember if it was a picture 

.6 or a diagram~ 

7 A It was a picture. 

8 Q You think it was a photograph? 

9 A Yes, ma'am.' .' . 

10 Q Okay. So you saw Walter.point the· gun at your 
, , 

11 brother Kerwin, so you drove towards him. He pointed the I 

12 . gun at yoti and you didn't even. realize you had hit 

. C'''' '. ... . ~ 

--,' . 
13 . Walter. Fair summary? . 

14 ,A No, ma'am. Like I was saying, after they had their 

.15 guns pointed towards my brother, my brother said that he 

16,. . was -- that he and I was going' to ·leave. 

17 Q Um-hm. 
, 

.18 A M~ brother was walking back towards the truck with 

19 his hands still up saying that we didn't w~nt to do no 

20 harm we just want to leave. 

21 Q Okay. 

2.2 A Walter cocked his shotgun and ran towards my 

23 brother. Then that's when. I drove towards Walter. I did 

24 that to stop him from shooting my brother and risk my 

c ..... 25 brother's life. 
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1 Q Okay. And it's your testimony he also pointed the 

2' shotgun at you at that point? 

3 A When he seen -- once he seen that I was trying to 

4 stop him from shooting my brother, he then had pointed 

5 the shotgun at me also. 

6 Q Okay. And you didn't even know at the time that you 

7 had actually hit Walter with your truck? 

8 A . My recollection, rna' am, when I rolled past him, it 

9 was a great distance and I did not hit him with that SUV, 

10· because if you )mow medical records you get hit with a 

11 SUV a<j'ainst the wall you just ain't going to have a 

12 bullet wound looking like it's i6 yo~i leg. 

(. ~; 

-.-

13 Q Okay. 'Whe're did that truck end up? 

14 A The;.truck' ended up -- the· next thing 'I seen after' I 

15 rolled past Walter Gadson, I seen a tree, and I'was still 

16 thinking my 'brother, was outside, and the individuals were 

17 out there with shotguns. That's when I thought I ran 

18 into a tree. 

19 Q Okay. And I'm going to show you what was our 

20 exhibi~' 19 at trial. Is that wh~re you were drawing 

21 pictures' of where people were standing and everything 

22 like that? 

23 A What year is this that this picture was taken? 

124 Because those bushes were smaller than that. 

Q Okay. And I think we talked about that at trial, ( ... . 

'-- .... . 

25 
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didn't we? 

A And'that was 2008 you said the pictures were tooken, 

so that means that those bushes had grown in great length 

since they were small on the night of 2006. 

Q So they were immature ,bushes on the night that this 

occurred? _ 

A Yes"" rna' am, they were a lot moresl11aller ,than that. -

The, ind~viduals w~re'standing right therewith them 

bushes wer~ sm~ll. ,But this 'picture -- if the picture· 

was tooken ~si9) in 2008, so this is not an accurate 

picture of the ,size 6f th~'bushes that wa~ tbere th~t 

,night. 

Q All right. 

A Wqere the individuals were, stan,qin<J' , 

Q Becaus~ they were -- that night the bushes were 

smaller and people could walk through them and around 

them? " 

A Yes, ma'am. 

Q qkay. 

A Yes, rna' am. 

Q Bu~ this is the tree where your SUV ended u~, right? 

A Yes, ma'am. 

Q All right. And again, this is Johnson's Exhibit 19 

from the trial. Now, how was your truck positioned once 

it hit the tree? 
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C
"" 

c·"' 

1 A I didn't actually hit the tree. 

2 Q Okay. 

3 A When I was dri,ving I seen -- the last:. sight I saw I 

4 was about to hit the tree. 

5 Q Okay. 

6 A But I actually didn't hit the tree because when I 

7 looked to the"side, like I said, when I looked to the 
. . 

8 side my brother, he was trying to come up the patio area 

9 but AJ was trying' to fight him and hold him down. 

10 Q Was this when you were driving the' truck or ---

11 A This was after I hit. 

12 Q . Okay. 

C-·=' ,. --- ~ 

_.. . i 

13 

14 

A ·After I hit wh~tever I hit~ what I thought·was a 

tree, but I'didn't, because my door had gotten jammed 

15 right'th~re where the tree w~s and I could only baiely 

16 open i't up some.' 

17 Q Okay. So remember, we' regetting 'you to tell it 

18 agaih so somebodY'who's never heard it before can 

19 accurately review it. I mean, we all -- probably our, 

20 memory is coming back on it, but -- so you -- you 

21 testified you drove thetruck,you almost hit th~ tree; 

22 swerved and hit something else? 

23 A No, I didn't swerve. Last sight I seen was the ~ree 

24 but I actually hit the wall . 

. 25 Q That's what -- okay. You hit the wall. Okay. So 
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1 you~tiuck was kind of wedged against that tree that's in 

2 State's Exhibit 16 -- I mean, Defense Exhibit IS? 

3 Yes, ma'am. 

4 Q All right. 
. , 

5 A The tree is right beside me. 

6 Q All right. 19. Okay. Once that collision oc~urred 

7 what happened next1 

8 A What happened next was, I thought my brother was 

9 still ~ut~ide and the individuals still had the shotguns 

10 out there. 

11 Q Okay. . "', 

12 A When "1 looked around for my brother I looked to the 

13 side, I seeri my brother o~ the patio are~ and he was 

14, trying to push off and get, from the patio area .. 

,IS Q Okay. 

16 'A But AJ is trying. to hold him b~ck.,towards the patio 

17 area where the wall was at. But Isaac had his shotgun 

18 still pointed 'at my brother., At that moment that's when 

1~ I decided I need to get out and help my b~other and save 

20 r~sking his life. 

21 Okay" 

22 A When I tried get out of the driver's side the door 

23 was edged up against the ---

24 Q Okay. Wedged against what? 

c ... 25 A Wedged by the tree. 
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1 Q All right. 

2 A When I looked to the side again I also tried to get 

30n the passenger side but ,that door was jammed and messed 

4 up also. 

5 Q Okay. 

6 A , Wh~n I looked up a9ain; this is all happening real 

7 quick. When I looked up again I seen my brother was on 

8 the ground. AJ was holding htm down. Isaac had the 

9 shotgun towards his face. At that moment I felt my 

10 brother waS going to lo~e his life, I needed to rescue 

11 him.: 

12 Q Okay. 

13 A So I remember doing that. I went into the ,glove box 

14 and got my brother's gun, he has a register~d gun in his 

15 name, out of the glove box. 

16 Q Okay. And how did you 'know that he had a gun there? 

17 A Because I knew he bought a registered gun and kept 

18 ' i,t in the glove box. 

19 Q Okay. So you got the gun and what did do you next? 

20 A ,After I had the gun'I shot a warning 'shot out of the 

21 driver's side window. The shot that was in the tree. 

22 Hopefully they'would get off my brother. 

23' Q So was -- so you shot the gun through a closed 

24 window in the driver's side of the SUV? 

25 Yes, rna" am, because at the time r couldh' t get 'out. 
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( 
.. 

-... 
';.::-" . 

1 Q And hit the tree? 

2 A Yes, rna' am. 

3 Q Okay. And what did. you see after you ~ired the 

4 warning shot? 

5 A After I fired the ~arning shot, I looked. and my 

6 brother was still on the ground. 

7 Okay. 

8 And I tho'ught, then that quick instance, .my brother 

9 was.about to lose his' life. 
, 1.' 

10 . Q So what did yon do?' 
.' 

11 A So what '1 did: was I fried with all my might to 

12 squeeze but the drive~'~side door~ 

c······ ',", -.;:, 

; 

-,/ 

13 . Q Okay. 

14 ' A 'And when I squeezed out the driver~s ,side door 

15 ~hat's when I ran to the patio.ar~a. 

16 Q And what was happening,at·that point on the patio? 

17 A At'that patio area, the same situation. My brother , , 

18' was he1d'down ~na Isaac had t~e shotgun to his face. 

19' Q Okay. Who is holding him down? 

20 A AJ was holding my'broth~r down, and Isaac-had the 

21 shotgun towards my brother's face. 

22 Q Okay. So what did you do next? 

23 A What I did next was, I ran over where AJ was. He 

24 was holding my brother down on top of him. I shot AJ 

25 five times, I want to put that in the record. I shot AJ 
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c
----,'~ 

... -~'.-

1 five times., And next I turned to the left and I shot 

2 Isaac two times. I did that to save my b~other's life so 

3 he didn't get killed. 

4 Q All right. And what happened after that? 

5 A After that, because like I was' saying, once 1 turned 

6 toward Isaac he was automatically trying to come up with 

7 the shotgun, but I shot him two times. 

8 Q' Okay. 

9 A After,that he threw the gun down. 

1.0 Q Okay. 

11 A But ~ was still ~- before he even threw the gun down 

12 I was still clicking, pulling the trigger, but the gun 

("''''' . "f 
~",,' " 

13 

14 

was empty. 

'Q Okay. 

15 A So basically I shot the gun until it was empty. My 

16 brother didn't shoot the gun period.,' 

, '17 Q Okay. 

18 A After that, once I seen ,that there was no more --

19 once I seen that there was, no longer a threat, I grabbed 

20 my brother and pulled him of,f the Pettio area. 

21 'Q' 'Okay. After you rescued your brother, did you go 

22 inside of that 'apartment? 

23 A Yes, ma'am. 

24 Q Okay. And tell us about how that haFpened? 

25 A The only reason I went back iris ide that apart~ent 
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C--:~ 
-::-" 

1 

2 

because. I. heard Rebecca Flemming~, who was my baby's 

mother,. screaming that I shot the kids. 
. 

3 Q Okay. And what happened when you went inside? 

4 A What happened wheri I went inside? 

5 Q Um-hm. 

6 A I asked her was she okay, was the kids, are they 

7. okay .. 

8 Q qkay. ' 

9 A And she was screaming that I shot the kids;. that'r 

io shot the" kids. ',,' 

11 Q Okay. ~nd did yo~ find out that that had actually 

12 happeried?, 

··c·'·' , -,-

13 

14 

A'· I found put after all this had odc~rred; once t'd 

been detaine,d at the liexington County Detention Center 

15 . that the kids were okay. 

16 Q But not -- but not that night? 

17 .. A Ma "am?" 
:.t 

18 Q That night though? 

19 A At the incident I d{dn't know. 

20 Q Okay. 

21 A I-,_ thought the kids were 'shot, and ,plus also I shot 

22 my brother also who was .upunder AJ Wilson also. 

23 Q Okay. And so after that, did you leave the 

24 apartment? 'Did you talk Rebecca briefly in the 

(-~ 
'-.. - . 

25 apartment? 
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1 A I was talking to her trying to find out the 

2 whereabouts of the kids and stuff, her sister, i~ stie 

3 . okay. 

4 'Q Okay. Then you left the apartment? 

5 A . Yes, rna ':am. I just walked into the roadway area. 

6 Q Okay. And where was Kerwin at that point? 

] A Kerwin, he alieady left earlier because he said he 

8 was going to g~t help. 

9 Q Okay. Well, tell us about. how that happened. 

10 A After I pulled --·afterI pulled my brother off the 

11 patio area? 

12 

i3 

Q 

A 

Um-hm. 

He was like, oh, my.goodne13s, 'oh, my goodness, I 

14 can't belie~e what happehed. 

15 Q. Okay. 

16 A He said I· saved his life. 

17 Q Um-hm. 

18 A See what I'mi~ying? I was in shock.' ~ was sciared. 

19 I knew I shot my brother because'looking at·the look on 

20 his face he was hurting. 

21 Q Um-hm. 

22 A So I guess in order of the midst of that I dropped 

23 the gun: My brother 'told me, stay right here, he's going 

24 to get help, he's going' to go get the police. ··,'That 

25 wasn't supposed to ~app~~. 

813 
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(
--,., ' 
> , 

-~.:.' .. ' 

i Q Okay .. So do you know where you dropped the gun? 

2 A No, ma'am.' Like I said, '1 was in the shock. I 

3 can't believe what just happened. Me and my brother's 

4 life was on the line. I dropped the gun. 

5 Q Okay. And once you had talked' to Rebecca did you 

, 6 leave the ,~partmentcomplex, 'or what 'did you do,? 

7 A' A~te~ shewaa tellirtg me 'that the kids were shot and 

8 ,Ikn~w, I shot my,brQther~' 

9 Q Um;-hm. 

10 A .1 was pretty, messed up. 

11 Q Urn::-hm. ' 

12 ' A Because those are my children also. ' So my mind 

C"",.-. ; 

~ .... ' 

13 

14 

st,p-,te was,. I can,\t. beli'eve what just l:lappened. 

QYeah. 

- ' 

1,5 A Not only did I, save ,my brqthers' 'life and -:-- but I 
, 

16 shot him, I also shot my children too. At that moment 'I 

17 was tdrn up inside and,I just walked away into the 

18, roadway. 

19 Q " Okay ~ So did you -- S,O did you stay there until the' 

20 police came? 

21 A Yes, ,rna' am. 

22 Q Okay. When you and, Kerwin left your mama's house 

23 that night to g() over to Walter and Isaac "s, did you go 

24 'over there with the intention of shooting, or hurting 

(-_., 
"' ....... 

25 anybody in any way? 
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1 A No, ma'am. My intention was to go over there arid 

2 ~talk over the situation, make some peace out of it, not 

3 to go harm anybody. 

Q Okay. What do you think would have happened to 

5 Kerwin if you hadn't fired those shots at AJ and Isaac 

6 when all three of them were on the patio? 

7 A I knew that my brother would'have lost his life that' 

8 night and I had to rescue him~ 

9 Q Okay. What do you think would have happened to you 

10 if.y6u had gottSn out of that car ~ithout any weapon? 
. ! 

11 A. Most likely I would have been shot with th~ shotgun 

12 also. As in trial,· I remember, there's a lin'e in the 

C"· ., •. -=-", 
, ,", 'i' 

; 
~ ... ' 

13 ,transcript where Mr. Dutican said that ~- he asked one of 
. " 

14 ihe witnesses, ~on't you kno~ the shotgun had-been fired, 
.. 

15 which my lawye.ts didn't go over in great detail on,· if 

16' they knew that that shotgun. had been fired. 

17 . Q Okay. 

18 A But there's a line in'here where Mr. Duncan says· 

19 .that that shotgun was fired. 

20 Q Okay. Okay. Well, we're talking now about your 

21 testimony at the trial: Oka~?_ 

22 A YSs, ma'am. I just wanted to get that on record. 

23 Q Okay. Don't worry, I'm sure Judge Stilwell is going 

24 to give you the opp6rtunity toputeverythingyou'd like 

( .. __ .. 

' ... ~ .... , 
25 to put on the record. 
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A Yes, ma'am. 

Q .,That hasta do with reconstructing the record. ' 

A Yes, ma'am. 

MS.' FULLWOOD: Beg the Court's indulgence? 

THE COURT: Yes, ',ma' am. 

MS. FULLWOOD: 'Thank you for being so patient. 

THE COURT:.. Yes, rna' am. 

BY MS. FULLWOOD: 

Q ' .. Now, Mr : Johnson, you, ,know ;right now the only thing 

th~ Court is dealing 0ith iS,what your direct testimony 

was_~t the trial: Okay. - Is there anything that- y6u 

t~stified to, jus~ you; testified to bac~ a~ your irial 

that we haven't b'een over today .a:nd wasn', t .transcribed by 

the court reporter? 

A Ma'am, I just want to put on;the record once and 

again, that my, brother did not shoot that gun that night. 

I shot AJ Wilson and I shot Isaac Wilson. And the reason 

- why I- did tha~ was to save my ,brother's life because his 

life was in danger. I- just want to make sure that's put 

on the record., 

Q Yes~ sii. And other thari that?- ' 

A ,My brother did not shoot th~t gun, period, that 

night.- He did not shoot that gun, period. I shot the 

gun until it was empty. 

MS. FULLWOOD: Okay. Thank you, sir. I don't know 
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C'· 1 whether or not any ,of the other lawyers are going to have 
, '~ .. " 

2 any questions for you. Okay. 

3 THE COURT: Ms. Dixon, any questions you'd like to 

t ask him in cross-examination just forpurpos~s of 

5· reconstruction? 

6 MS. DIXON: Your Honor, I don't have any questions 

7 to ask. 'I .do have a coup~e of places where I would like 

8 ,to put on the record' some things that I remember 

9 differently from his originat tes,timony . But I don't 

10 think I need to get into th~t with Mr. Jqhrison. 

11 THE COURT:' Okay .. , All "right . '.'If I remember 

12 'correctly, the'cross~exa~ination was conducted by Mr. 
" 

13 Meyers. , 

14 MS. DIXON:' That's correct" Your 'Honor .' And the 

15 entire thing, ii contained in the transcript. 

16 THE COURT: Oh, it is? " 

17 MS. DIXON: Yes, sir. ' .. 

18 THE COURT: Oh, okay. 

19 MS. DIXON: His cros~-examination as well Mr. 

20 Duncan's cross-examination are ~ully contained in the 

21 transcripi.: ' 

22' 'THE COURT~ Okay~ All right. So yours is in there? 

23 MR. DUNCAN: Yeah. 
, 

·24 THE COURT: Okay. Good enough." Any other questions 

c··· .... _-

25 then with respect to cross-examination, or for purposes 
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1 of reconstructt9n, ~- hold on, Mr. Johnson~ hold on. I'm 

2 going to get that. I'm going to get to you. Okay. 

3 MR. DUNCAN: No, sir, Judge. The' record on Mr. 

4 Patker's behalf is ail ~- you know, my cross-examination 

5 was,one p~ge and it's totally contained in there. So 

7 

8 

THE COURT: Okay. Good enough. 

MR. DUNCAN: :--- we had the opportunity to be heard. 

THE COURT: Okay. Ali right. Ms. Dixon,; if you'd 

'9 'tell me what e~cepf~~~sthat Y?U do take to wh~t 'Mr. 

10 Johnson has said today. 

11 MS. DIXON: Yes; 'sir, Your 'Honor.' ,I believe it's 

12 j~st two smal~point~~'~~h~ first, YOur Bonor, I don't 

13 

1'4 

15 

, " '., . 

believe in Mt.' Johnson's origin~1test~mony in the trial 

f;tlia't he indica'ted he saw Walte~ Gadson' afte11'~;~;~;~:h~d":hit";: 

the wall or the tree. 'I believe ~e~s~correct, his 

16 t~stimony did, indic~te.that he didn't'know he"had hit Mr. 

17 Gadson. But today he testified that 'he saw him beside 

18 the car. I don't belie~ethat was t~stified to at trial. 

19 -Also, Your Honor~ as I believe ~r. Meyer's 

20 cross-examination ~ii~ confirm this, Mr. Johnson did not 

21 give a number of times ,he shot ,in the original trial. He 

22 did not say ~~:hi~ iestimony,toda~ was he shot AJ Wilson 

23 five times and Isaac Wilson twice. His testimony at 
1 

24 trial was that he ,did not know how many times he fired 

25 the gun. I believe that's confirmed through Mr. Meyers' 
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1 cross-examination on page 735, Your Honor. 

2 THE COURT: Okay. ,~ll right. Good enough. Mr. ' 

3 Johnson, you got something you want to tell me? 

4 MR. JOHNSON: Yes, sir. She just said that I said I 

5 seen Mr. Walter Gadson on the' side of the truck. But my 

6 testimony just now I did not say that: Also, when I shot 

7 that gun shot, I shot all the shots in ~t. The only 

8 reason ~ said how man~ times I shot it is because I found 

9 out how m~ny times that gun actually fired from the 

10 "victims"bein'g injured. 

11 THE COURT: Okay. 

12 MR'. JOHNSON: T'hat's why I said I shot, AJ,five 

times, which I did, and I shot Isaac two -times, which I 

did~~\Once I found out ho~ many times they were shot, at 

15 that time I was saving my brother's life and I wasn't 

16 counting the shots.' I was' counting on saving my 

17 brother's life. That's what I was doing. 

18, THE COURT:, Okay. All right. 'I got that. And let 

19 me just say that in listen~ng to Mr. Johnson testify I 

20 believe that that's con~istent with his testimony at 

21 trial. I believe that kind of stood out to me too" the 

22' specific number of, rounds that were fired at the time, 

23 but I think Mr. Johnson has explained why there was a 

24 distinction ~t this hearing as opposed to the £irst one. 

25 And I fin<;l. as a matter of fact that at the initial 
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1 hearing that there was no~ a specific recitation or 

2 testimony regarding the amount of times that the gun was 

3 fired. However, I'm not certain that that distinction. 

4 makes a significarit difference a& well, However, I will 

5 say that Mr. Johnson's testimony today, by my' 

.6 recollection, is substantially' consistent ~ith the 

7 testimony that .. he gave at trial. And I believe that same 

8 salient points that he ,made in his. testimony he has made 

9 today as well~ All right. 

10 MS. DIXON: And Your.~onor,. just £or therecbrd,ihe 

lY State would agree with that ,and my recolleciiori as well 

12 is that: the State made no objections.during Mr. Johnson's 

c····_-, 
.. ';;-

-' 
13, direct examination ,that were ruled on by the Court. 

14 THE, COURT: Okay.,' All right. ,Anything further with 

15 respect to Mr .. Johnson's testimony? 

16 " :MR. DUNCAN: Nothing' from Mr. Parker. 

17 THE COURT: Okay. 

18 MS~ DIXON: Oh, I'm sorry. Your Honor, Mr. Pachak 

19 from appellate defense has also asked me to put on the 

20 record, I spoke to bot~ the lead investigator from ~he 

21 sheriff's, department, the lead investigator 'from the 

22 solicitor's office, as well as Solicitor Meyers, the 

23 three people who were in the trial with me, none of those 

24 three have any notes or any independent recollection that 

C.:', 25 they felt would help us in this hearing and that's why 
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1 they're not here. I just wanted to put that on the 

2 record. Apparently I was the only person from the State 

3 that took any notes during that trial. 

4 THE COURT: . Okay. All right. Thank you; Ms. 

5 Dixon, I appreciate that. Arid I do recognize. that 

6 that the -- that there isa dearth of notes. But as I' 

7 su~gested-to you, my independent recollection is that Mr. 

8 Johnson testified substantially in the same manner that 

9 - be did at tri~l. Hold on two seconds. Okay. All right. 

10 Anything else with respect to Mr. Johnson's testimony? 

11 MS. FULLWOOD: No, sir. 

12 THE COURT: Okay. All right. Mr. Johnson, we"ve 

C
'~-'" . " 

.. -
13 got another witness who's going -to come in at 1:00. And 

14 -I know that there is some things-that you want ~o say. -

15 And I'm going to l~t you say them; Oka~? I do want -- I 

16_ do"w~nt you -to know that I understandy6ur point, and I 

17 under"stood it at the time;. And I'm sympathetic to it as 

18 well, particularly with-respect to Mr. Parker. And I've 

19 got -- personally I have a good deal of sympathy for you 

20 in that r~gard. And -- but understand, that the purpose 

21 of this bearing bf course is not to put additional fact~ 

22 into the record, but to reconstruct those missing 

23 portions of the record. 

24 Now, if you want to-take exception to something that 

25 is in that transcript, I'm going to let you say i't. 
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1 Okay? I'm not sure that it's going to make a diffetence 

2 because the record is the record,is the record. But I'm 

3 going to let you say. it because my sole interest here 

4 today and in your trial was just that it was fair. Okay? 

5 And I want you to walk away f~om thi~ hearing today 

6 thinking that I treated you ,fairly" Anq I hope you felt 

7 like I ,did ,in the first tria,l. too .. ' . So I'm going to let 

8 you say it .. I don't. know what difference,it's going to 

9 make. But I'm,going to let you tell'me what exceptions 

10 you may take to other portions of the redord~ Okay? 

11 MR. JOHNSON:: Okay~ 

12 THE COURT: Yes, sir. Go ahead. 

13 MR. JOHNSON: . Yes, ~lso, as my lawyer I know 

'14 ,y' all can remember that. Once I was talking on' the 

15 stand, you know, cryiTlg from my ordeal what happened, I 

16 also was' stating that we,just ~anted to gO'home. After 

17 we seen that we couldn't talk it out we just wanted to go 

18 home. ,I just .want to make sure tha,t '. s on· record. 

19 Ms. Collinsj ~dQn't know if you have any obje~tions 

20 but I remember' saying it myself that once I seen that we 

21 couldn't talk it: oVer I j~st wanted me and my brother to 

22 go home. 

23 So do my la'wyers, do y' all remember that also? That 

24 once I was on the statid, crying, and saying what was 

25 going to happen, I ju~t wanted to go home since I seen we 
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1 . couldn't talk it out anymore. 

2 MS. FULLWOOD: I do remember that. 

3 MR. DUNCAN: I do remember that phrase too, Your 

4 Honor. 

5 THE COURT: I remember that. I remember that that 

6 was very compelling and impassioned testimony. And I 

7 remember hearing that specifically as·well. All right. 

8 MS. DIXON: The' State agrees., .You'r Honor. 

9 THE COURT: All right. All right, Mr. Johnson, 

10 anyth~ng else ~ou want to tell me? 

11 MR. JOHNSON: Later on, .. other issues I have. 

12 THE COURT: How many more you got? 

13 C
''-'''' . . , 

, 
" ~. . 

MR. JOHNSON: A whole bunch . 

14 THE COURT: A whole bunch? 

15 . MR. JOHNSON: Yes, sir. 

16 '\,' >, " 

THE COURT: Okay. All .right~ And that's with 

17 respect to that 

18 MR. JOHNSON: Not to my testtmony. 

19 THE COURT:' Not with your testimony,' but what's in 

20 the record already? 

21· 'MR. JOHNSON: Yes, sir. 

22 THE COURT: Okay. All right. ·Well,' how long do we 

23 ~nticipate Mr. Blue is gbing to take? Because I want to 

24 'gi ve the court p'ersonnel the opportunity to go to lunch. 

25 I might just let Mr. Johnson put it·on afterwards, but I 
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1 

2 

want y'all to talk to him about it t6o~ Like I said, I 

want to be fair to Mr. Johnson.' I mean, this is his life 

3 and all that~ but I just don't know that. it's going to 

4 ' make a diff.erence for purposes of this hearing. Y'all. 

5 might talk to him. 

6 'MR. DUNCAN: ,Judge, I'dbe amazed if Mr. Blue took 

7 over half an hour. ' 

THE tOURT:: 'Okay. 

MS~ DIXON; I think his testimon~ at the original 

10 trial' was maybe 15 minutes" Judge. 

",11" THE:'COURT:.:'Well, le~'s -- okay. Let's do this. ' 

12 Let's come b~ck on the record at let's say 1:15 because 

13 he's going to have to get in h.ere, you! re going to need 

14 to talk to him; and' then we'll resume testimony' at; t·: 15. 

,.15 . Okay. 

16 And I want y'all, if you would, Mr. Pachak, M~: 

17 Fullw~od, to talk to Mr. Johnson and see what ,it is, 

18 that -- that Mr. Johnson may' feel he needs to put on , 

19 the record.· Like I said, ~ want.Mr. Johnson to feel 

20 like he's being treated fairly, but we don't need to 

21 c6nduct an exercise bf futility. Okay. So just have a 

22 talk. 'And'if y'alltell me that he needs to put 

23 something on the record and it's materiali then I'm 

24 okay with that. Okiy. All right. Okay. We'll be in 

25 recess until 1:15. 
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1 (A lunch recess was taken, .after which, the hearing 

2 continued as follows:) 

3 THE COURT: Did we find Mr. Blue? 

4 MS~ DIXON: No, sir'. 
~. 

5 THE COURT: No, huh-uh? 

6 MS. DIXON: He has not arrived. My investigator 

7 just attempted to call him. 

8 THE COURT: . Okay. 

9 MS. DIXON: And he;did not answer his phone. We 

10 left him a message. 

11 THE COURT: Okay. All right. Well, let's 'go ahead 

12 then and see if Mr. Johnson needs to put anything on the 

C-- "', 
., > 

13 record .. We'll ~o forward with that. And then we'll 

14 deal -- we'll talk'aboutMr. Blue a little bit in a 

15 minut~. Okay. All right. ~s. Fullwood, Mr .. Pachak; is 

16 there is there ~nything that Mr. Johns6n would like to 

17 put on the record? 

18 MS. FULLWOOD:, Your Honor, he'did ~ay he wants to 

19 point out some portions .of the transcript where he thinks 

20 things have been omitted or they were transcribed' 

21 . incorrectly. And T ,don ,·t know if you want him to make a 

22 statement or you'd rather do it in a question and answer 

23 format or what? 

24 THE COURT: I'll tell ydu ~hat. I see that Mr. 

25 Johnson ~s set up oyer there. 
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MS. FULLWOOD: Um~hm. 

" 
THE COURT: So. I'll geghead and just remind Mr. 

Jehnsen that.he's under oath. And yeu can point these 

things eut on the recerd, Mr . .Jehnsen. Okay? 

MR. JOHNSON: Yes., s.ir. 

THE COURT: All ri'ght.· Yeu may preceed. 

MR. JOHNSON: Sta~d r:i . .'ght bere or ---
THE COURT: Yeah, yeah, yeu Ire' fine .just right 

_h j 
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there" because I know you got, ~ll your'stuff right there. 

MR. JOHNSON:, Y~s, sir. May it pleas~ the Court, 

'sir·? 

THE COURT: Yes~ sir .. · 

MR •. JOHN?ON: Now, we have the jury selectien en 

.page 13; 

i THE. COURT:· Yes, sir .. 

MR. J'OHNSQN: There is :ne·jury selectien in th~ 

inde~. It's suppesed to. be' in th~re. Now, go. to. page 

39, ,it ~ays whereupen the juri p~nel ~a~ selected at tbis 

time~ What I see ,in the, ceurt repert~rmanual: fer Seuth 

Carolina i tsays this,. ina'J,.1 criminal cases -- well, in 

all crimtnal jury cases .tqe ceurt reperter sheuld 

maintain a recerd ef all preceedings quring the jury 

selectieri piecess and creite a list et the jury panel~ 

The list sheuld indicate each jurer's name, race and sex 

and should include these jurers seated as well as these 
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1 stricken. The jury panel list should be included when it 

2 is specifically requested as part of the transcript. 

3 Another portion, attorneys may order any portion of a 

, ' 
4 transcript which they desire but the court reporter would 

5 not be required tb-- well, the court reporter 'woul~ not 

6 be required to transcribe with greater specificity than 

7" the followin'g examples, voir dire by juror, juror 

8, selection, plaintiff or defendant's opening statements, 

9 'closing arguments, the entire direc't, cross, redirect or 

10 recross-e~am{n~tiori'o£ a particular witness b~ a 

11 parti~ular attorneY, 6r the ruling of the Court. Right 

12 there it says that the jury selection should be included. 

,13 As the same as ~he voir dire by juror~ the 

14 plaintiffs or defenda'n·ts opening' statemerits or closing 

15 arguments, the entire direct, cross, redirect, 'or 

16 recross-examination of a particular witn~ss by'a 

17 . particular attorney, or the ruling ~f the C6~rt; The 

, 18 jury selection is not in here, in the transcript. 

19 THE COURT; ,Okay. 

, 20 MR. JOHNSON:; It says 'the jury has been' picked. 

21 THE COURT; Okay. 

22 MR. JOHNSON~ Now~ another, issue is ! have bench 

23 conferences. The court reporter manual says, the judge 

24 may wish to hold a bench conference in the process ~-

(",'~,'" 25 well, the court reporter manual says, excuse me, says a 
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1 judge may wish to hold a bench. conference in the presence 

2 of the jury to .avoid having the jury enter and leave the 

3 courtroom numerous times. If the bench conference is on 

4 the record it is to be included in the transcript. 

5 . Howeveri if the bench conferen~e is off the record this 

6 should. be noted .. A'parenthetical should be used by the 

7 court reporter in preparing. the transcript to indicate, 

8 the nature of sucha. conference. 

9 Now, al~o, have r~~ht here 'where you have: in 'this 

10 ca'se the petitioner claiTI,lsthat c'ertain bench and 

11; chambers conferenc~~ durin~ the tr~~l were'not properly 

12 reQorded in violation of.the court repoiter's act. The 

·13 

14 

. re~6rter's·act st~tesin relevant,part, B" one of the 

reportersa'ppointed .for ~ach' court sha,ll attend at each 

15 ses~idri of the court and ~t every other proceeding 

16 designated by rule or ord~r of the court, or by 6ne of 

17 the judges, an,d shall record verbatim by shorthand or' by 
, 

18 mechanical means ~hich maybe argument by electric--

19 electronic sound recordings subject to re9ulations 

20 . promulgated. by the' judicial conferen·ce. 

21 Number one, all proceedings in criminal cases had in 

22 oPen cou~t, Number two, all proceedings in other cases 

23 had in open court unless the parties with approval.of the 

24 judge shall agree. s~ecifically to the contrary. And 

25 three, such other proceedings as ofa judge -- of the 
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(-~:: 1 Court may direct or as may be required by the rule order 

2 of the cotirt, or as may be requested by any party to the 

3 proceedings. Court's have generally held that bench and 

4 chamber conferences are subject to the requirements of 

5 the court reporter's act. This is a mandatory rule, and 

6 it is the duty of the trial court rather than the parties 

7 to mee~ the requirem~nts of the act. 

8 And there's a lot of bench conferences that was in 

'9 the transcript that's not put on the record. What it lS, 

10 one, dealing when you're polling the jury during voir 

11 dire but the juror did come up there and was talking to 

12~you. That 'bench conference on the -- is on record, but 

c .. ··· .. · 
'. . Jother ones a~e not. Even chamber conferences are not on 13 

14 

15 Anotherissue'I'd lik~to point out -- excuse me for 

16 a second while I find it. Turn to page. 77,9 in the 

17 transctipt~, And Your Honot, page 77~~ line five, it' 

1~ says, the Court, ladies and gentlemen, I just, had a 

19 conversation in chambers with the attorneys regarding 

20 scheduling. The Court says, regarding scheduling, but as 

21 you turn ,to page 781, line number 'three, Mr. Dixon'~ays, 

22 Judge, if we can get a copy of the added requests Ms. 

23 'Fullwood made back in chambers. So it's obvious to me 

24 that ,there was more talking about other ,things inst~ad of 

, ' 

25 just conferences on' scheduling. , But those wasn't put in 



830 

('.'" 
~. -

( ' ,. ..... , 

1" -

52 

1 the record. So my issue is all these bench conferences 

2 and chamber conferences, I don't know' what's been said, 

3 what.matter of law has been taken up. There's even bench 

4 conferences here where matters of law had been took up 

5 and you told our lawyers to come ~p.there and talk to 

6 you, but that's not put on record. 

7 

8 

.9 

:, 10 

11 

12 

13 

THE COURT: Okay. 

MR., JOHNSON:, So how would my appell'ate lawyer 

actually see if th~re were matters of law that ,was ruled 

rightly or inrightly (sic). 

Page 428 pf t~~tr~nscript, line nine~ page 428, 

what are the things ydu put in the,bag,and th~ clothes of 

Curtis' Johnson?';Iterrinurrlber one 'was the PJ marked grey 

14 sweatshirt ~horts. The next ite~ was one pair of blue 
, ,~ 

15, .. and white bo~ers .. Item number three was a pair of white 
'~ . 

16 socks.· Item number four was a Rocawear extra large white 

17 t-shirt. Next item 'was a Rocawear six waist, 34 waist" ' 

18 32 slash 34 biack jeans. The ite~ ~as a M~ller High Life 

19·; black hoodie sweatshirt, ,10 and a half black Reeboks 

20 terinis shoes,. one penny: A baby tech "10 for Curtis 

21 Johnson, and ,one Spring LG cell phone series number 

22 604KPVH012983. 

23 Now, these items, w,hich has item number four the 

24 Rocawear extra large white t-shirt, that is not what I 

25 had on. So like I told my lawyer, like I told 'my lawyer, 
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1, Ms. Fullwood, and my appellate lawyer, Mr. Pachak, that 

2 either this witness stated.it incorrectly or the court 

3 reporter typed in incorrectly what I had on., Well, we 

4 already kno~ that this isn6t -- these items what I had 

5 on a white t-shirt and Rocawear size 34 waist jeans, was 

6 not what I actually had. So it was either or. 

7 All right; On page '648 excuse me, page 645. 

8 Now, y~u have Elana (phonetically) saying she made a 

9 statement that she heard Kerwin Parker say, we don't need 

10t9fight this out or this shooting, we can just fight it 

,11 out. From my recollection Elana said -- she made the 

12 statement that she heard Kerwin Parker say, we don't need 

13 to fight this out with shooting, we can just talk it,out. 

14 Also; on,the next page, the following page, 644, line 13, 

15' a'lso says, fignt this out, but it was actually talk it,; 

16 out.' 

17 Now, we go down on' the same page, 645," we have 'my, 

18' lawyer, Ms. Fullwood questioning Elana, on her state of 

19 mind, or Walter, what if anything did Amy tell you about 

20 with Walter when he gets upset ab~ut something. He flips 
, , 

21 out. ~e just get angry and flips 6ut. Now, we ha~e that 

22 questi6n right there. And 'we go back to page 103, my 

23 lawyer questions Amy starting at the top of page 103, ' 

24 line one, all right. You have a sister named Elana 

25 Spencer? Yes. And Ms. Fleming, isn't it true that 
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1 shortly after this incident y~u told Elana that Walter 

,2 had a shotgun outside the apartment and he racked it and 

.3 pointed it at Kerwin? I guess. Yes, I guess. Okay. 

4 And isn't it true you told your sister Ela:na shortly 

5 after this incident 'that you moved Walter's shotgun out 

6 of the apartment after the shooting? No. You deny you 

7 told your sister that? I did not tell her that. Didn't 

8 you tell your sister' Elana shortly after the incident 

9 that someone named Lelany (phonetically) 'who grew up with 

10 Isaac may have hidden some of these men's guns:: and drugs 

11 in her apartment at Churchill Apartments? No. Have you 

12 told, your sister Elana that., when Walter gets mad he 

C""" ... 
.. ".' 

13 looses his mind? 

14 You have the'questioning, have you told your sister 

15 Elana thaf when· Walter gets made he loo~es his ~ind when 

16 she questions Amy. But when she questions Elana on that, 
" 

'17' . in Elana's examination, . you only ~ave asking her you 

"18 ,only have. ,Ms. ,Fullwood a,sking Elana' about wha.t her sister 

19 tbld her about this mindset. .But' you don't have the rest 

20 of'the questions where my lawyer asked Elana her sister 

21 telling her that ~omeone named Leiany actuallY hid the 

22 otner shotguns and drugs. And that she _-'.. that Amy told 

23, Lelany that Walter cocked the shotgun and that he was 

24 going to shoot Kerwin and that Amy moved the shotgun. 

25 But my thing is this, my lawyer questioned Elana 
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1 about Lelany and the other shotguns being moved by my 

2, baby's mama, Rebecca Fleming and Amy Fleming. Now, 

3 that's not in here. If was ,it in there, my lawyer 

4 questioned Elana on it, it would collaborate my story 
, 

5 saying that there was more than one shotgun that night 

6 instead of bne . 

7 . Nowort page 703, li~e six, cross-examination by 

8 Solicitor Meyers. I'm going to go to line five. Mr. 

9 Meyers questioned me, where was your brother when he 

10 first came out. It says; already walked to the beginning 

11 of the patio to talk to 'the~., I did not ~ay patio. I 

12 said the:walk way, 'the sidewalk, hot patio. Because my 

C
"""', 

'_.-- .-:. 
.... - .~._/ 

13 brother did ~bt walk to the,patio to .talk to them. He 

14 actually went to the front on the public sidewalk to go 

15 talk to them .. But it, says patio in the transcript, but 

16 ,it's-not accu~ate. ' 

17 Line number 25 on the same page. It says my brother 

18 said he wasn't going -- we'wasn't going 'to talk to them. 

19 It supposed to say my brother said, he was going to go '--

20, he was going to talk to them not 'we wasn't going to go to 

21 talk to them. < See that's kind of:negating what I said, 

22 which is not right. It should have been my brother said 
, " 

23 we was going togo talk to the~. 

24 Page 804, line seven. You have, whereupon the 

25 following takes 'place outside the presence of the jury. 
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The ~ourt -- right before then goes into whereupon the 

follo~ing takes place within the presence of·the jury. 

Seems like. a part or a portion is missing right there. 

Page 800, line 15. Mr. Duncan's closing argument. 

Bottom line, she 'said, Curtis -- Curtis' gunshot residue 

test was a~valid and negativetest~ . It's supposed to 

say, the bottom line, she said,. Kerwin's' gunshot residue 

test was a valid. and negative test. 

Page 817, line number two; It says, Kerwin Parker 

says out there when they confront him that his problem is 

he walked out with him because he was he was worrying 

. about ~hat was' going tb happen. That is not.correc~. 

Mr. Kerwin.Parker did not say that. He didn't even 

testify during' trial. 

Page 879, line nine~:: It said, ·the defendants are, 

will remain incarcerated during t6at period of cour~e. I 

think they had me out on bond since the period of arrest 

they will remain incarcerated until su6h time·as they 

come befor:e me for sentencing: Now, we were not out on 

bond at all .. We didn't have bond at all. So since the 

period of 2006, .since that·.incident when we have been 

arrested,we never was released out .on bond. 

And aCGording. to the C -- credit for time served. 

pursuant to .SC code 24-13~40 we didn't get our time 

served for that. Even in our sentencing, on our 
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1 sentencing sheet you have many e,rrors on' there. We 

2 didn't get our,time served since we've been,in county 

3 since 2006. So the Court was wrong by saying that we 'was 

4 out on bond. We should have' -- we actually s~ould have 

5 received our time served and got our credit for being 

6 incarcerated since 2006. 

7 ,Okay. Another incident. Page 651, as I told my 

8 lawyers .andMr. McDougall, there's some missin<j after 

9 Solicitor Meyers told McDoug~ll to load th~ shotgun. 

10 Then he tells him to unload it in the court but 'the 

11' shotgun jammed and a round stuck in the shotgun. NOW, 

12 Detective Collins, he als'o gets up and ,tries to urijam the 

( : , . 
, " 

13 cylinder that's,in the shotgun but it's still jammed. 

14 Now; after that SolIcitor Meyers told Detective 

15 ' Collin~ ca~ you take the shotgun out back and shoot the 

16 round off. I remember that.' My brother, remembers that., 

17 My family remembers that happened. Even Rebecca 

18 Flemming" my "baby's mother, she told my mother that she 
'j , 

19 remembers that happening. But my lawyers they say they 

20 don't remember it. Judge, I'don't know if you remember 

21' that or not, but that shotgun ,was loaded in court and the 

22 slug was jammed in there and they did, not get that,slug 

23 out. And SolicitoiMeyers did tell Detective Collins to 

24 go take the 'shogun out back and shoot the round off. 

25 Page 674, line eight. Ms. Fullwood questioned me, 
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1 at any time when you were around Walter ,and Isaac at the 

2 . exit off of Montacella Road did you lean over into the 

3 passenger ~ide of your car as if you were going to 

4' retrieve any, kind ,of weapon or anything? 'It says right 

5 'here, yes, rna' am. ' I said, no, rna' am. When they was 

, 6 hi tting me I was trying to move away, 'to check and see if 

7 we ,were' clear 'to dri:ve' away ~" I did not ?ay yes, rna' am, 

8 on weapon .. Tpat' s incorrect.' ','And my ia~yer says she 

9 '-reinembersalso,that'I did not say, ye's, ma'am, I reached 

10 'for ~ weapon. 

11 Now.on Bage,684!, line nine. It, says~that I said it 

i2 ~:was,the back, side~~e~ becau~e ,that night I, co~ldn't 

13 

14 

really see . Now, I 'sa'~<:i it is the backside, ar~a. Nowhere 

:hav:~ I said that I could!)' t see that night. There were 

15 ~treet lights all around so I could clearly see what was 
, . 

16 going on outside~' 

17 . Pa'ge704. ' Mr. Meyers says" if they don't know him 

18 "why~s he able~o go talk with them. Itl'says,that I 
, , 

19 said, ,no, sir" I don't know, maybe they th,ought I was 

20 ,trying to do something. But I said; yes, becctuse maybe 
"",, 

21 they thought -~ T. said, yes, because maybe they think I 

22 was trying to do something if I went too. Now~ by him 

23 saying no" sir, that means that I'm saying that my 

24 brother is not a good person to talk with. But I 

25 actually said, yes, sir, meaning that my brother is 
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1 actually a good person to talk to. Since I can stay here 

2 and my brother gb talk to them and say the situation 

3 we~re goifig to talk this over. But if I would have'went 

4 also maybe they would have thought I was trying to do 

5 something, 

6 Same page, line two. It says my brother ·told me ) 

7 want you to stay here. I want youcto -go talk to th~m 

8 bause (sic). It'~ supposed to be'fu~brother.told me he 

9 want~d me to stay in the truck when he goes to go t~lk to 

10 them. 

11 Page 705, :line five -- or line £our. Mr. Meyers 

12 questions, you didn't tell us that a little while ago. 
. 

13 It says. that I said, 'no, sir,·my brother said please put': 

14 the guris "down, pl'ease, we didn't come over here to harm 

15 anybody, shoot· anybody, just came to talk. ' I actually' 

16 said, no~ sir, .my brother :said,ptease, put down the 

17 guns. Pl~ase, we didn't come over here to harm anybody. 

18 We. just came t.o.talk ... See, it's kind of choppy. Like I 

19 was telling my lawyers, it's kind of choppy but does ,that 

20 matter?' The lawyer told me on direct examination, the 

.' 21 redirect, whatever, you may have your statements that are 

22 choppy. But if my statements are choppy how will the 

23 a~pellate court look at that? Like if a witness' 
I, 

24 statement is choppy, or the defendant's statement is 

25 choppy, can the appellate courts~ctually determine and 
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1 interpret that in another way what it actually is? 

2' Page 734, line" 22. I'.m going to go, to ~,ine 19,. My 

3 n~xt qciestion. That. night, you told hrm he was shot one 

4 time and then they'got off'your ,brother and tried to run. 

5 You deny. And I said, it says here, ,no, sir, I shot him 
, 

·6 throu'gh the tree. And they was 'pressing me hard and my 

7 brother w,as ,on" the ground. And Isaac had. the shotgun on 

8 him. He was' 'about to sho()t him. My action was to save 

9 my·brother's'life. Now, it.'s supposed to s'ay, no, sir, I., 

said' tha't ;1' sho't at ,the tree, flrst because AJ was hotding , ." 

11 my brother o~ the ~round and Isaad had his shot~un 
" 

12 pointed to my.brother. 

13 Also1 Your Honor, do ~ou~ant me to'point out all 

14· , the places in .the transcript where th~re, was ben~h 

15 conferences? 
' . . '. .. ~: 

'.' 

16 THE COURT:· ,No, I think, you've .protected yourself in 

17·, that r~gard'~nd I dully. not~ ~9ur ~~ the exception that. 

18 you t~ke~o berich .c6nferences;that weren't transcribed by 

19 the court ,reporter.: Okay: 

20 MR. JOHNSON: . Thank you. That's 'all I have at this 

21 time. 

22 THE COURT! Okay. Thank you, Mr. Johnson, I 

23 appreciate that. And your exceptions to the transcript 

24 are, dully noted on the record. I'll decline any requests 

25 to amend or alter the transcript. I don't have 
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1 sufficient evidence to do so. And I will say this, I 

2 heard a lot of the exceptions that you took to what was 

3 in the transcript and I don't say this to be in any W~y 

4 short with you by ~ny stretch'of the i~agination, but I 

5 do want yoti to keep this in mind, is that when the jury 

6 made its decision it made its decision on what was said 

7 in court not what appeared in the transcript. And you 

8 understand that th~y didn't look at the 'transcript to 

9 determine whether they were going to find you guilty or 

10' not guilty, or find your brother guilty or 'not guilty. 

11 Andt"he' appellate court is not going to go back and 

;2 dete~mine what th~ fatts are in this case based on very 

C'''· .,' 1 

' . .-

. -;~ .' 

13' fine distinctions or,exceptions that you may find in the 

14 transcript~ Ordinarily they're going to overturn it if 

15 at all based on matters of law and not matters of fact. 

16· Go ahead. 

17 MR. JOHNSON: May it please the Court, Your Honor? 

18 That's the thing, Yo'ur Honor. If me ahd' Mr. Parker's ' 

19 lawyers,' and the State's -- 'you 'know and the State came 

20 up to you ,and discussed ~ ~atter of law, who is to say 

21 that our lawyers represented us ,accurately in determining 

22 a matter of law, or who is to say that the judge, that 

23 the Court abused its discretion in determining a matter 

24 of law wh~n there was actually a bench conference that 

25 was not put· on the record. By that happening that does 
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adequately find c?ny appeal,able issues or errors in the 
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3 transcript .. to put down for me to. perfect my appeal. 

4 THE :COURT-: Okay. ,All r,ight. I appreciate your 

5 position, in that regard. And I understand exactly what 

6 you're'saying. But 'let ~-just to massage any concerns 

7 that y~u may have-let me say uneq~ivocally and without 

8 reserv~tion that there were ,n'o legal decisions made in 

9 your case that weren't put fully on the record,during the 

10 trial. Okay. We didn't. go into the back room and ~ake 

11 any de6isions,_ or determination~ that wasn'~ subjecf to 

12 ,the scrutiny of the sunlight and of the Court's record . 

13 

14 

15 

16 

Okay. I want you to know that. 
.' ._," . . AII right., We didn't. 

MR; JOHNSON:' -Even the changing of the jury charges? 

,THE COURT: The jury charg~s? ' 

MR .. JOHNSON: Y'all were in the chambers- talking 

17 about t~em? 

- 18 THE COURT: We discussed those, and any exceptions 

19 that. were made.to the jury charges were put on the 

20 rec6rd. Ani exceptions to jury charges were put on 'the 

21 record. 

22 MR. JOHNSON: Did you state in the transcript that 

23 these are the exceptional changes that were made? 

24 THE COURT: That's.right. We discussed them. We 

25 discussed them but that wasn't an issue with respect to 
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1 the admissibility' 'of evidence, those were legal issues 

2 bearing upon what was ~oing to be 'charged to the jury. 

3 And it is -- it is fairly common that the attorneys and 1 

4 talk about the law that is relevarit to the evidence 

5 that's presented into .the -- in the case. ' And we'll have 
. . 

6 ' a discussion and decisions ,are made by me and then when ,1 

7 come into the court I' put those decisions on the record 

8 so there is no question but that there was a discussion 

9 and this is the charge that I intend to give to the jury. 

10 Then the charge in full is both -- is delivered to the 

11 jury on the record and the attorneys have the opportunity 

12 to object to those charges. So there aren't any 

1,3 

14 

, decisions .that are made with respect to the charges that 

then aren't fully put' on the record and fully subject to 

15 the scrutiny of the appellate review. Okay? All right. 

1.6 MR. JOHNSON: Thank 'you. 1dam't know if Mr. Parker 

17 has anything that he wants to put on the" r,ecord as far as 

18 errors. 

19 MR. DUNCAN: If we can have just a minute, Your 

20 Honor? . 

21 THE COURT: Sure. 

22 MR. JOHNSON: Your Honor. 

23 THE COURT: Hold on. ·Mr. Duncan, while you're 

24 discussing that, before you go, Mi. Johhson, I know, that 

25 your investigator tried to get in touch with Mr. Blue? 

841 
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1 MS. DIXON: Mr. BlUe called o~r pffice,Your Honor, 

2 indicated that h~.was in North Carolina and that he had 

3 car trouble and would not be here. I've got my 

4 .investigator attempting to locate him .and if we're able 

5 to find him I have told him to go ahead and issue a 

6' subpoena for him to appear tomorrow, but if he's out of 

7 state ---

8 MR. DUNCAN: And Your Honor, my indication~ what we 

9 had been told,was' that he was wOrking out of town. We 

,10 didn't kno~ where but.we .were informed last week that he 

11 was working out i?f town, 'so, '.---

.:' MS. DIXON: And I· apologize, Judge.'. He did not tell 

C·C.", 

- .... 
-.- . 

13 my investigator he was out of state when we spoke to him 

14 this morning. 

, 15 ' THE COURT:. All right .. So did he indicate that he"s 

16 ,goinq.to try tO,be back ~ere tomorrow morning? 

17 MS~ DIXON:. No, sir_ I don't believ~ he did. 

18 TH~ COURT: You're still wide open? Okay~ 

19 MS. DIXON: I think what he told my office was' that 

'20 he had car trouble and would not be able to come and 

21 pretty much left it at that. 

22 THE COURT: Well, let's just kind of have an open 

23 discussion about whether Mr. Blue's 'testimony can be 

24. handled similarly to Mr. Gadson's testimony. Can it? 

25 MS. DIXON: From the State's position, Your Honor, 



C'-' 1 
. :.~=-.. ' 

2 

3 

4 

5 

6 

" 7 

8 

9. 

10 

11 

12 

C'· "."; 
13 

14 

15 

16 
... 
17 

18 

19 

20 

21 

22 

23 

24 

.' 2.5 C··-·. 
'---

65 

it can. I think we can all agree as to the purpose of 

as the substantive value 6f Mr. Blue's ·testimony as to 

what he testified to. Again, I have detailed notes that 

I would be happy to make part of. the record. I have 

pulled the two exhibits that were entered during Mr; 
" 

Blue's testimony so that we can have those -~ be clear 
, . 

that they're part of the r'ecord. I've ,spoken with Mr. 

Duncan at a previous time as to what we individually 

recall of Mr. Blue's' t~stimony and I believe we can come 

to an agreement as to what it was. 

THE 'COURT: Okay. Is the defense comfortable with 

that? 

MR. DUNCAN: We're·in the proces~, Judge. 

THE COURT.:·,- Okay. Good enough. 

MR. JOHN$ON: Excuse me, 'Your Honor. 

THE COURT:, Yeah, hold on two seconds. TWQ seconds, 

okay? Okay. All right, Mr. Johnson, so~ething else you· 

~ant to tell me, sir? 

MR. JOHNSON: Yes, sir. What .. about the matter or 

issue I should say 'on the jury selection not. being placed 

in the transcript? 

THE COURT: I..don't kn~w, because I donIt have a 

copy of the transcript. And I don't :know in particular 

what you take exception to. But there is nothing that I 

can do right now to change.that in any particular way. 

843 
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2 

And what I would tell you, if there is -- if there is 

something in the record that needs ~o be addressed by ihe 

3 appeliate court then yorir app~llate counsel can make a 

4 motion.to have that portion of the tianscript 

5 r~co~strucied. But as I stand here right now ~ don't 

,,6 

7 

8, 

h~ve before me as an issu~ the appellate or excuse me, 

I'msorry,jury selection. ,', 

MR. JOHNSON: But yo~ do know that jury ~election is 

9 supposed to be in a transcript according to the court 

10 reporter manual? 

11 THE COURT: I understand. And I thirik, if I'm not 

12 mistaken, .~t is. If you give me -- if ¥ou can point it 
. ' ' 

13 out· to me,; I don't· know which portions are ---

.14 MS . DIXON: Your Honor, I think .what Mr,. Johnson lis 

: 15 talking about is the actual·str.iking o'f the jury .. It was 

16 riot written out in the transcript but obviously the clerk 

17 has a record of which jurors were called and which jurors 

18 were s~ruck by which side and who was seated. That's the 
, . 

19 '. onlY portion of the jury selection that's missing. 

20 THE COURT: So is the -- is the portion it's not 

21 the voir dire because I heard you commenting on some voir 

22 dire questions, it's the actual peremptory challenges, 

23 that is the lawyers actually saying, please'seat the 

24 juror or please sw~ar the juror? 

25 MR. JOHNSON:' Exactly, sir, and for what reasons. 
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THE COURT: Okay. All right. And I will ask 

defense counsel and the State, I don't recall there being 

any challenges for which you stated reasons. The law 

doesn't require you to state reasons. In our jury 

selection process a counsel can strike a juror for any 

reason and there is there i~ no requirement for a 

party to give the Court any c~use, or re~s~n why he may 

have st~icken, he or she may have stricken ~ juror with 

the exception of a Batson challenge. An(j I don't 

remember a Batsonchal'lenge" in.this case~ 

MR. DUNCAN: Yo~r.. Hono'r, there were no Batson 

challenges. And we -- Ms. Full~ood and. I have talked and , . 

there were no ~easonsgiven as is thabu~tom.And at the 

conclusion 6f the jury ~electionthere Mere no Batson 

challenges from'either side., 

THE COURT: And that's my recollection as well. 

It's my. recollection that there were 'rio challenges for 

cause which prompted any argument from counsel. Am I 

correct? 

MR. DUNCAN: I know there was no I know there 

was no challenge for cause that was overruled. And if 

the~e -- there were'no' controversies over the selection 

of the jury .. 

THE COURT: Okay. All right. Okay. Mr. Johnson, 

giveri that, I don't think that there are any ~eficiencies 
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1 in the transcript in that regard. " Okay. So I'm not 

2 going toieconstruct that. To the extent that we just 

3 had a conversation about that, the record in this 

4 proceeding 6anbe clear that there were not appellate 

5 issues that emanated from jury'qualification or 

6 selection. 
.,' 

7 MR. JOHNSON :'Well, what I'm trying to say, Your 
. . 

8 Honor, ~t's been ?ver two year~ and I have trust issues. 

9 And canmy lawyers" accurately actually f?ay that the. 
, I 

10 reason,wh~ they~~ruck,a~erson or seated a person, or 

11 the.S~ate doesn'~ sit a ~e~sdn and there was no 

12 objectio.n.s, can' they actl~ally accurately. say that there 

13 .,was no; obj'ections' .even af,ter two years when my, lawyer and 

14 ,'my brother ''8 lawyer actually said some st,uff they don't 
1 ,." 

15 remember? 

16 THE COURT: ,I understand. 

17 MR. JOHNSO~: '.But ~;also want, can I have the jury 

18 ~election documents and please be given to me and my 

19 brother of the jurors who were stiucken (sic) and who 

20 were seated in our trial, please? 

21· THE COURT~'. Okay. Well~ you're going to have to 

22 talk to,your counsel about that. Okay. To the extent 

23 that it's available from the Clerk of Court I certainly 

24 wouldn't preclude you from getting a copy of it. 

25 MR. JOHNSON: Okay. Thank you. 
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('.' 1 THE COURT: Okay. 
\ ." . .... ~. " 

2 MR. DUNCAN: Just one more minute, Judge. 

3 THE, COURT: Sure. 

4 MR. DUNCAN: Your Honor? 

5 THE COURT: Yes, sir. 

6 ,MR. DUNCAN: Mr. Parker does want to join in some of 

7 the -- well, let me put it this way. He wants to join in 

8 what his brother' had indicated but he also had some 

9 issues of his own. 

10 THE COURT: ,Okay,- AII'right. And Mi: Parker,' you 

11 intend to p~t that on the record, sir? 

12 MR. PARKER: (Nodded his head.) 

C"" 
.~ .' "": 

, . 
-"' 

13 ". THE COURT: ,Okay. 'I'm 'go1ng to get you to raise 

14 your right hand to'be sworn in.' Okay. 

15 KERWIN PARKER 

16 H'aving been first ,duly sworn, 'testified as follows: 

17 THE COURT: All tight.' Mr. Parker,: I'd be happy tb 

18 hear from you~ iir. 

19 MR. PARKER: Page 633, line three through seven, 

20 ,Thursday, September 17, 2009, whereupon part .. of the 

21 transcript for this date are missing on the --excuse me, 

22 missing. The court reporter on until date is unable to 

23 provide them for the transcript. They will be -- excuse 

24 me. 

25 THE COURT: Mr. Parker, let me ask you a question. 
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You have it all written down? 

, , MR. PARKER: Yes, sir. 

THE COURT: You want to just submit it as an 

exhibit? , Will that be easier for you? 

MR. PARKER: Yeah. 

THE COURT: Okay. All right. An~ objection to him 

, submitting that written, statement as an exhibit? Show it 

to the State and let Ms. Dixon take a look at it. 

MS. DIXON: No objection, Your Honor .. 

THE COURT: ,'Okay. Al~ right. , ,Then, I'll accept that, 

,statement of Mt: Parker's except~on~:to the record as 

'Court's Exh:Lbi t ,Number 3.', 

(Court's Exhibit Number 3 was mark~d'and filed.) 

THE COURT: All right. Okay. And I have 'accepted 

Court's Exhibit Number 3 and have reviewed the same. The 
, ' 

excepti6ris from Mr. ,Parker are dully noted for 'the 

record, .. Again, I'm going to decline to alter or a'mend 

the transcript, other than in those particular w~ys·that 

we have discus~ed'on th~record with respect to Mr., 

Gad~on's testimony, the reconstruction of the missing 

portion of Mr" 'Johnson's ,testimony. And that brings us 

to Mr. Blue's testimony. 

Do you want me to give y'all a little bit of time to 

talk about it? Let me tell you what, let me just tell 

you what's in my ~ead, okay. I don"t mind coming back to 
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1 Lexington tomorrow, but I don't want to drive back to 

2 Lexington just on the potential that Mr. Blue may show 

3 up. That's really not a wise expenditure of State 

4 resources for me just to ,drive back here. So I don't 

5 know ei~ctlyhOw you want ~o proce~d on Mr. Blue's 

6 testimony.' But it may be, 'it may be thatC3.fter some 

7discus~i6n you may be abl~ to haridle it just as we did 

8 Mr. Gadson's and that' is' to get into the' record the 
, , 

9'Balient portions of that testi~ony. Because I think I 

10 would bharacterize his testimony as similar to Mr. 

11 Gad~on's, t~at is it was really kirid of peripheral to the 

12 main issue'. I think the jury prcibably made a decision, 

·c-_·· .. \ . ., 

._ w~-

13 based on the testimony ~,f,those main witnesses. But 

14 'having said that I defe~ to y'all in that regard. 

15 And wh~tI'11,.do is 'L'll st~hd down for a few 

16 minutes. Y~all can have a dis~ussion ab6ut how you want 

17 to handle th~t .. I'm open to suggestions. And again, my 
,; 

18 ,preference is not just to drive back tomorrow 'thinking 

19 that he might show u~:, But yiall talk ahout it and theh 

20 y'all are welcome to come back and talk to me in 'chambers 

21 and let me',know what your preference is in that regard. 

22 O,kay. So we'll be in recess' for 10 or 15 minutes so 

23 y'all have the opportunity to discuss it. Okay. 

24 (A short rec~ss was tak~n, after which, ,the ~rial 

25 continued as follows:) 
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(Court's Exhibit Numbers 4, through 7 were marked for 

identificatfon. ) 

3 THE COURT: ' All right. Back on· the record. And we 

4 have remaining: Mr. Blue's testimony. And Mr. Duncan, 

5 since you ar~'st~nding I'll'defer to ~o~~ It looks as 

6 though you're just,exc,it'ed about taklng the lead in this 

7 matteT. 
i, 

, .. 

8 MR. DUNC~N: I'm';a little embarrassed, Judge, that 

9 my notes to show',my di_sorganizatio,n,."b~t ,we hEl.'ve·, already 

10 marked those, the "questions that T' believe tha,t 'I asked 

11 

12 

13 

14 

,and the, theme. " 

,The,witne~g is ~- witness!s name was Frankie, 

F-r-a-n-=',k-i-e,:'" Blue','J3"'::J--u':"e. ,And "V,hen I called him to 

th~ ~tand I asked~what'±syour conn~ctio~"to the K~rwin 

15 Parker. 'And 'the response wasthatr'am:'hismother's 

16 ,boyfriend. And' that he- also .lived "with -- Mrs. 

17 'Richardson is Mr. ·Parke+: "s mother's ,,·name and that he 
" 

18 lived there at,the reside~ce~ith Ker~in 'and,Curti~~ So 

19 four people in that,resi4~~pe. 

20 And I, asked him if',he h~d received a call in the 

21 early morning hours of ~ovember 20, ,2006. And the 

22 response was affirmative. And it was a Mrs. Frazier who 

23' was a family friend calling. And further questioning he 

24 indicated that he drove with Mrs. Richardson to 

25 Mrs~ Frazier's house' off of St. Andrews Road which was 

I . 



C
· .. ",-,· 

-: " . 
... 

----

73 

1 somewhere in the vicinity ·of Churchill apartments which 

2 was the location of this incident. And these -- both of 

J these locations were off of Bush River Road in Lexington 

4. County. 

5 When they a~rived at' Ms. Fraiier's house Kerwin was 

6 there. He was not sweating, and he had on a grey t-shirt 

7 and grey sweat p~nts. I asked him if he had a 

8 conversation with Kerwiri and ~s a result of that 

9 conversation what did they do. The decision was to take 

10 him to the Columbia police station,' police department 

11 station. At which point I indicated where and the 

12 response was it was the Lincoln street --·Lincoln and 

13 Lady -~ Lincbln and Washington Str~ei in-downtown 

Coiumbia. And our Defendant's Exhibi.t 13 that we 

15 intrbduced was .the front of that· building and that's 

.. 16 where we asked, did'h~ f~ke him there. And the re~ponse 

17 was, yes, there was no one there. 

18 To further the narrative he said they then drove to 

19 the Columbia police department station in the O'Claire 

20 North Main area of Columbia. And Defendant.ls Exhibit 14 

21 that was inttoduced into evidence was a picture of that 

22 facility. And this facility indicates that's not -- or 

23 the sign indicates it's not staffed 24 hours a day. 

24 They -- when they -left this facility the -- the 

25 their residence was on Hyatt Avenue which is a very short 

851 
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1 distance away from this police department station, 

2 substation. They drove there. And were there for 

3 approximately two minutes before the police arrived. And 

4 I .asked him what K~rwin had done during that,two minute 

5 period. And he-Mr. Blue indicated. that Kerwin been gone' 

6 to his. room, taken off his shoes, that he did not go to 

7 the ·bathroom or kitchen and,wash his hands. And at that 

8 point the police wer~ there. 

9 Now,. I believe that I had previously asked him at 

10 Mrs. Frazier's- residence, did Kerwin have a weapon, a 

11 handgun wi.th him and he iildicated,. yes. And he. said'what 

12 did he·do with that"~ And·it was placed in a plastic 

13 

14 

15 

16 

17 

18 

19 

bag~ie andth~t Kerwin did n~i handle that weapon at any 

time during the trip to the residence. And in fact, the 

police removed the weapon from'the car still in the bag. 

Now, I a~ked. hi~ t~ {~entify thi~ s~eatshirt which 
',' 

had previously been intJ.:'oduced into evidence and I don't 

know what number --'or what in 

MS. DI,XON:. ,', It was introduced in that box. . There's 

20 a bo~ of clothing, and I don't know that .the sweatshirt 

21 itself ha-s a number. -1 can look and see what ---

22 MR. DUNCAN: It's a -- it's a grey hooded Michigan 

23 sweat shirt, unlike any other item. And 1 asked him if 

24 Kerwin owned a sweat shirt like that. And his response 

25 was, no, that Mrs. Frazier had provided it, it was her 
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1 son's, as I recall. And I asked him if -- if Mr. Blue, 

2 before Kerwin put the shirt on, had he noticed' anything, 

3 about Kerwin's right arm. And the response was, yes, ' 

4 that there was a, fresh wound on his right forearm with 

5 blood on the surface of the skin. And r had Kerwin 

6 approach him and show a scar, ~ diagonal scar on his 

7 right forearm when Mr. Blue was testifying. And asked 

8 him, Mr. Blue, did Kerwin have a scar on his right arm 

9 prior to that evening and if that was the,location of 

10 where his arm was-- was -- it had bled at some point in 

12 Did -~ I asked him if Kerwin had cleaned up at 

13 any ~- at either of the locations~ Ms. Frazier's or at 

14 the Hyatt Avenue, and the, answer was no. Did he have the 

15 opportunity to wash his hands?' No. Were you with him' 

16 the entire time so 'you- would have noticed 'if he haQ 

17 washed his hands? 'That Kerwin did not own such a sweat 

18 shirt that --as the one that Mrs. Frazier had given him. 

19 That Kerwin was -- okay. That Kerwin ,was actually in ---

20' MS. DIXON: And Your Honor 

21 MR. DUNCAN: 'And I believe that's -- let me check 

22 with Mr. Parker. And then the solicitor's office 

23 cross-examined him. 

24 THE COURT: Okay. 

25 MS. DIXON: Your Honor, I have and we've marked as 
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1 Court's Exhibit 4, a copy of my notes from both the 

2 direct and cross-examination of Mr. Blue. 

3 THE COURT: Yes, rna.' am. 

4 MS. DIXON: Soli6itor~eyers actually cross-examined' 

5 Mr. Blue, but I have in my notes, and just to summarize 

6 it for the Court. We ~- he b~sically went back over 

7 where. Mr. Parker had been' picked up. That it was at the 

8 . home of Ms. Frazier off of ' Bush River Road. ·What time he 

9 had ~otten there. Reiterated that he had gone to those 

10 two police department;s. and no one was there.. Solicitor 

IlMe~eDs asked him why they didn't call the police and ~r. 

12 Blue. indicated that they w~re going to call the police 

13 

14 

when they got back to. the. house but the police',got there 

b~fore they could.cal~ 911, that they. had only been at 

15 the house for about a minute to a minute and a half 

16 before the Columbia Police Department 'showed ·up. 

17 '. He indicated upon questioning that Mr.' Parker had 

.18 taken his shoes off in his bedroo~, which w~s·30 to 40. 

19 feet from the. living room where Mr. Blue ~as located. 

20 Solicitor Meyers asked him, you know, questioned him on 

21 direct that he had said he had never been away from Mr. 

22 Parker such that Mr. Parker could not wash his hands, but 

23 did have Mr. Blue testify and admit that he was outside 

24 when the Columbia police department ar·rived and that Mr. 

25 Parker was still inside. 
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1 He was questioned as to why -- as to the wound on 

2 Mr. Parker's arm." Said that it wasn't really actively 

3 ble~ding, that it had blood on it. Admitted that he did 

4 tell any officers that Mr. Parker had. claimed to be shot, 

5 that' it w~s about a twp, inch gash on his arm. When he 
• I' 

6 was 'also questioned abc;lUt where'the gun was when 'they got 

7 to that r~sidence ot Ms. Frazier,· and he t~stified ~hat. 

8 Mr. Parker had it'~n his hand. That the only people 
.;." 

9 located at that apartment were Ms~ Frazier, her son and 

10 daughter, and Mr. Parker. And then reiterated that Mr. 

11 Parker had put the gun into that plastic pag and then put 

12 it ih the glove box. 

C
',·,' 

• -'. "'1,' 

••••• • .1' .... 

13 Solicitor ~eyers questioned him about the bullet 

14 that was found in that bag along' with the gun and Mr. 

15 Blue did not have any knowledge.as to where that bullet 

16 came. from. And then I think the transcript picks up, 

17 Your Honor. Ms. Fullwood ~ believe only. asked Mr. Blue 

18 one question and I believe that is in the transcript. 

MR. DUNCAN: And Your'Honor, I'ye --I I'm almost 

20 certain I asked -- I turn~d the sweat shirt in~ide out 

21 and on the right. hand of -- the right arm sleeve there --

22 I had Mr. Blue identify a rust colored streak on the 

23 inside that resembled -- I mean, our contention was that 

24 ,it was blood' but it resembled dried blood and that 

25 was,---
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1 MS. DIXON: I do remember that" Your Honor. I don,',t 

2 know if that ~as with this 0itness or ~f it was Detective 

3 Collins. I'm not sure but I kriow that happened. 

4' MR. DUNCAN,: Yeah. 

5 MS. DIXON: It may have been with Mr. Blue. 

6 THE COURT: Okay. All right. Ms. Fullwood, 

7 anything you need to add to that? 
, , . 

8 MS. FULLWOOD:' No, Your Honor.' 

,9 THE COURT: Okay. 

10 MR. JOHNSON: 'Excuse me. 

:.11 ',MS. DIXON: 'Your Honor, .. for the' record -- I'm sorry. 

12 And I'm sorry to interrupt Mr. Johnson, ,but I consulted' 
, I' 

, I 

13 with'Mr. Duncan and Ms. Fullwood and none of us remember 

14 'any objections being made during Mr. Blue" s either direct " 

15 or cross-examination. 'To my recollection there were 

16 none., And the: two pictures that:were entered were 

17 entered without objection by the State~ 

18 THE COURT: Okay. All right. 

19 MR. JOHNSON: Excuse me; Your Honor. May I make a 

20 statement, please? 

21 ~HE COURT: Sure, yeah. Yes, sir. 

22 MR. JOHNSON: Thank you. I have to say, Your Honor, 

23 a trial transcript gives us the right of due process to 

24 provide the basis to determine whether our representation 

25 by our counsel was adequate and our rights adequately 
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1 protected. Our trial transcript should be adequate to 

2 accord effective appellate review and sufficient to 

3 enable our appellate lawyers to identify possible errors 

4 and formulate appropriate'argument for appellate court 

5 and other court's coniideration. When we are represented 

6 on appeal by counsel not involved at trial, counsei 

7 cannot reasonably 'be expected to~show.specific prejudice. 

8 In such 'a case to require our new counsel to establish: 

9 the·.ir~egularities that may have taken place were 

10 rendered illusionary our appellate rights to notice plain 

11' . errors or. defects and render merely technical our right 

12 to appeal. 

·c·~' '.--- -;-

.• ~.l 

13 Your Honor, Your Honor, you said that we are not 

14 going"to alter or change anything, even if it was 
., 

15 misquoted 'or missaidj right or wrofig. ~ow, I fe~l that 

16 . we are groping in the dark to what witnesses Mr. Blue, 

17 and Mr. Walter Gads6n were actually question~d on ~nd 
'. 

18 testified to. Even the State and·our lawyers said that. 

19 They,don't remember any objections. I clearly 

20 recall they had objections and made a couple arguments. 

21 But they said there was no objections, but as you can see 

22 . in t'he tr~al transcript you have many witnesses and there 

23 were objections made on witnesses who we~e not even main 

24 ~i~nesses. 

25 Also, like Elana's testimony, portions are missing. 
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1 That Amy told her the other two shotguns and drugs were 

2 hidden. ,Ms. Fullwood can tell you, as I was talking to 

j her earlier, she says that she doesn't have any of· her 

4 notes. She can't remember everything she questioned 

5 Elana on, but as I pointed to you in the trial transcript 

.6 there was more that she was questioned on. 

7 ' Even Mr. McDougal has a statement from Elana saying 

8 .. her ~isters, Amy and Rebecca, they hid the shotgun's~ the 

9 other two shotguns that I was saying that was there 

iO present wh~n this situation happened. 

'11' .: Like' I said before, it would prove when I say there 

12 was more than one shotgun at the scene of the crime. 

C
~· 

." .; 

-.-

13 THE. COURT: All right. 
. 

14 MR. JOHNSON: Your Honor, I truly feel that we can 

15 sit here and try our best ei~ort to tr~ to fix the 

16 transcript, 'which we all ar~: doing; which is actually 

17 good,· and l the court of ,law we're.supposed to do, but once 

" 

18 we sit here and just grope in the dark and just speculate 

19·and think this happened and that happened, say, okay, 

20 this objectioti didn't happen, ,then .it's not right. 

21 I feel, l~ke this, Your·Honor. - See, the law,. 

22 especially the federal law it says correction or 

23 modification of the record., I would have State law but 

24 the law library in South Carolina in our prison 'system at 
-. 

Broad River is not up to date and doesn't have everything 
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1 that a defendant needs to actually try to find errors in 

2 their case, or anything to work on·to .help them out in 

3 their case in that situation. 

4, Now, from what I s~e ftom federal, law what I do 

5 have, correction or modification of the recorp if any 

6 difference arises about whether the record truly 

7 discloses what occurred in district court t~~ difference 

8, must be submitted to and se't:tled by that Court and the 

9 record confirmed "accordingly. If anything material to 

'10 either party i,s omitted from or qlisstated in the record 

11 by error or accident, this omission or misstatement,may 

12, be corrected and' a sLipplemental record m'ay ,be certified 

C
'" 

.- .::.. 
, , 

13 'and fdiwarded on stipulaiions of the pa~ties t~~fhe 

14 district court ,before, or after the record has_been 

15' forwarded. or by. the Court of Appeals. All other' 

16 questions as to the form. and. content of th~ record must 

17 be" presented to the Court of Appeals. ", 

18 Now, Your Honor, it says right here things must be 

19 fixed basically that w~re omissions and misstatements. 
, , 

20 But as you said earlier we're not going to g~t ·into that. 

21 And there was a lot more issues of wordings that -- in 

22 your transcript that was misquoted arid misstat~d,. And 

23 when I.was telling y'all earlier that I was actually 

24 verbalizing some of those things that was misquoted and 

25 misstated, but you said you would not take notice of 
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,I things that were -- things that were actually'changed or 

2 alte~ed, we would fiot change them at all. I would like 

3 to get that on record, Your Honor. 

THE COURT: - I understand. Thank you, 'Mr. Johnson. 

5 I appreciate that, sir. 

6 MR.' DUNCAN:' ,And, Your Honor, to clear up the record 

7 wheneve~ 'there have been references made to pave and Mr. 

8' McDougall, Mi:. , M'cDougall was the investigator for Mr. 

9 Par~er and he did te$tify. So that's the perso~ that's 

10 being referred to. 

" 11 THE 'COURT:' Oka~. 

12' MS. D'IXON: 'Your Honor i:: .. just to protect the State's 

13 position, t don't know if it's necessary or:'not, ,but we 
," 

14 disagree ,wi th Mr. Johnson's, contel}.tion that there are, 
• .1. " 

IS, additiorial portions of th~ record missing other' t~an what 

, '.. .-
16 we have' .attempted to, reconstruct here. T think that 

17' after ,having reviewed the record on my own I state' as an 

'18 officer of the couri that the thr~e witnesses we have . , .' , 

19 ,tried to reconstruct today are the only portions of the 

26.record that I can tell are ,missing. I think everything 

21 , :else is -~ has been completed by the court repor~er ,. 

22 THE COURT: Okay. ,All right. 

23 MR. JOHNSON: Your Honor? 

24 THE·COURT~ Yes, sir. 

25 MR. JOHNSON: Can I have Ms. Fullwood, Ms. 'Fullwood, 
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1 can you actually stand~ please~ and tell the Court what 

2 you told me earlier, that you cannot remember every 

3 single last thing that you questioned Elana on and that 

4 those portions are missing.when you did question her 

5 about .. the other shotguns and were they hic::iden? 

6 MS. FULLWOOD: I would have tQ refer to it again .. 

7 And.he is correct, I dOn't remember everything that 

8 happened. 

9 THE. COURT: Yeah, and I can 

10 MS.· FULLWOOD: I don't -think any of us did. And 

11 earlier this morn~ng he did show me a po~tion of the 

12 .testimony, where .it looked like maybe there.;.had been a 

C·'· ... 
._ ...... # 

'--..' 

. ,)3 . little something that .hadn't been transcribed concerning 

" 14 that, either that witness or a witness I used to impeach 

15 th~t witness. It. ~idn't lOQk like a major portion of it, 

16 but it 'looked li.ke .-- it looks like, you know, we haVe.' 

.17 some m~jor omissio~s· of testimony, or.portions of 

18 te,stimony., And. in" going through _things wi t)1 Mr. Jo~nson 

-19· t~is morning, he did point out a couple of things where 

'20, it looks like things might have been cut short, if you 

21 know what I mean; where we don't have big gaps but mayb~ 

22 the court reporter stopped -taking down testimony a little 

23 prematurely. 

24 MS.- DIXON: Your Honor, I'm sorry. To protect the 

25 Court's -- the State's position I have to object to that 
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1 characterization of the transcript. 

2 ,THE COURT: I understand. 
; , 

MS. DIXON: I know that there are portions where 

4 things ~ere being said that,wer~ cut off: I think that 

5 that happens a lot" in trials' where the court· reporter 

'6 starts ,to take down what ,we're ,saying maybe outside,' are 

7 you: ready' for the, jury', and then ~tops: So there are 

8 portions such as that. There are questions that don't 

9 getfullY,asked .. Answers that don't get fully given 

10 ~ecau~e cif the give a~d takeot exa~inati6n~ And I just 

11. don't want the ,appellate court: to 'look, ,at this record " 
• ,t,' 

12 ,that we've done on reconstruction and 'say that there are 
'" . 

13 portio~~,that~re mi~singthat we don't' k~ow'about. 

14 ,THE COURT:: ,Okay'. . Good enough., All right. All 
. '.' ~ 

15 right. With respect ,to Mr. Blue's te~tim:oriy, I"do find 
;, 

16 that the recitation of, or the account of thetestimoryy 

1 7 given by counsel i'8 a fair and accurate representation of 

18 the ~alient, relevant,portions o~ that 'testim9ny. As a 

19" 

20, . 

22, 

23 

24 

25 

. , 
matter of f~ct I think that both of ~ounsel, b?th State's 

and defense counsel's riotes ~ogether with. their -- with 

their recollection on the record, bfnot only the 

questions that were asked but the responses do marry up 

with my recollection, with the Court's recol~ection of 

the ~estimony that was elicited from Mr. Blue at the 

time. ' So I do find that that is a suffici'ent 
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1 sufficient reconstruction of Mr. Blue's testimony. 

2 I will, because he is not here, I will leave the 

3 record open for 10 days and you can recount to him those 

4 salient portions of the .testimony. If he wishes to take 

5 exception to it he may do so by affidavit, whi6h I'll 

6 accept into the record as well. -And if we have to have a 

7 hearing after that, or if we have to have w~itten 

8 submissions then we'll'do that after the fact. But as we 

9 sit here I'm confident ~n the ~-.in Mr .. Blue'stestimony. 

10 I also -- I don't find any evidence that there are 

'11 omissions in the transcript that we ,have not addressed 

12 here today. I know that there~ are anecdotal·.suggestions 

13 that perhaps there are some sentences, words, portions . 

14 missing, but based on what I've heard today ,I can't make 

15 a finding that thel:'e ar'e any' portions that· have been 

16 omitted that are material'to the appellate' issues iq this 

17 case. Therefore as I suggested earlier I'm not going to 

18 make any omissions -- or excuse me," I'm not going to make 

19 any revisions or amendments to the transcript record 

20 because ~ just don't have any evidence in front 6f me 

21 that, first of all, they should be made, and second of 

22 all that they are rel~vant to any appellate issues in 

23 this case. 

24 It maybe -- may have been after the fact relevant to 

25 a jury's decisi6n'but the jury, as I have stated already, 



---- -- ------------- --- - - .. -.'- .. --- ....... ". '-._.- ---_. __ ._--_._._---- ---- -"-". 

864 
86 

1 didn't read the transcript, they heard the actual 

2 testimo~y at trial .. So in as much as it's not relevant 

3 to any appellate issue that has been brought ·to this 

4 Court's attention, I'm not going to make any amendment or 

5 revision to the transcript. I find that none other than' 

6', the ones that we have specifically addressed are 

7 necessary, material or relevant to the appellate process. 

8· Some of the issues, Mr. Johnson, that you have 

9 raised are probably, and I won't ~ay"probably, are more 

10·· appropriatefoi a 'post conviction:~elie£ application ~s, 

11 . opposed to this heari~g. All right. Because you re~d 

.12 some matters of law which are absolut~l~ true. They j~st 

C
-.. 

.. - '-~ 

- ... 1 

'13 may no;t· necessarily be appropriate for this proceediFlg. 

14, Okay ... All right. 

All Tight~ Ladies ~nd gentlemen, is there anything 

16 else that.weneed to put on the record· today? 

17 MS. DIXON: N0thing from the State. 
'. 

18 THE COURT: Okay~ .Good.enough. Well, then I'm 

19 going to consider this matt~r con~luded with the 

20 exception of the lQ day window for supplementation of the 

21 record. At the conclusion of 10 days we can prepare.the 

22 record and send it back,to the Court of Appeals. Okay. 

23 MS. DIXON: Your Honor, just to be clear, can we 

24 call. off Mr. Blue for tomorrow, or call off my 

25 investigator trying to £ind him? 
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( -- .. 1 THE COURT: You can try to find him for the rest of 
\.".: ... 

2 the day. , I don't·think he needs to burn the midnight oil 

3 trying to find him, you know 

4 MS. DIXON: Yes"sir~ 

5 THE COURT: --- at the .four corners of the earth. 

6 MS. DIXON: Yes, sir. 

7 THE COURT: But I really feel -- to be honest I feel 

8 ,very comfortable that what y'all put into the record is a 

9 very, very accurate account of what happened at trial. 

10 And I don't remember, and I don't think there were any 

,11 objections either. 

12 And Mr. Johnson, to your point, I don't think these 

attorneys were suggesting that there were no 
C

~ 
.. ';. 

, . 
13 they 

14· don't remember any objections and there were no 

15 exceptions tak~n in the -trial, I think theywe~e talking 

16 specifically with respect to Mr. Blue's testimony. I 

17 don't,think they're making a blanket comment that there 

18 were no objections and there were no exceptions taken. 

19 Just during Mr. ~lue's testirn6ny, and that's all I ~as 

20 concerned about at that point. Okay. 

21 All right. All right. I have marked and accepted 

22 for the record Court's Exhibits number 4 and 5 and'r.'m 

23 going to hand back to you the original defendant's 

24 Exhibits -- or actually; no, we made them a part of the 

25 record, number 6 and 7, which are the pictures that were 
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."; 

C~~ 1 introduced during Mr. Blue's testimony. 

2 '(Court's' Exhibit Numbers ,4 through 7 were filed.) 

3 THE COORT: All right. Thank you, ladies and ' 

4 gentlemen. 

5 MS. DIXON: Thank you, Your Honoi. 

6 MR. DUNCAN: Thank you. 

7 THE COURT:· Good luck to y'all. 

8 - - -END OF TRANSCRIPT OF RECORD-

9 

10 

11 
'. 

12 

C" -, " : 13 

14 

15, 

16 
" . 

17 

18 

19 

20 

21 

22 
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24 
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1 C E R T I F I CAT E 

2 I, the undersigned Mary E. DiGirolamo, Official 

3 Court Reporter for the Thirteenth Judicial,Circuit of·the 

4 State of South Carolina, do hereby certify that the 

5 foregoing is a true, accurate and complete'Transcript of 

6 Record of all the proceedings had and evidence introduced 

7 in the trial ot the captioned case, relative to appeal,· 

8 in the Court of General sessions for Le~ingtoh County," 

9 South Carolina, on the 3rd day of October, 2011. 

10 I do further certify that I am neither of kin, 

11 co'unsel nor interest to any party hereto. 

12 

" c· ... 
,--"" .. 
. ___ ,f 

13 November 29, '2011 

14 

15 

16 ~ tJir-~. , PJ\U\ . \CJ) , 
Mar J. DiGirolamo . 

17 Official Court Reporter 

18 

19 

21 

22 

23 

24 
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STATE OF SOUTH CAROLINA 

COUNTY OF LEXINGTON 

INDICTMENT FOR 
Murder 

§16-3-10 

At a Court of General Sessions, convened on April, 2007, the Grand Jurors of 
Lexington County present upon 'their oath: ' 

That KERWIN S. PARKER, aiding, abetting, assisting and participating with a' 

CURTIS T. JOHNSON, did In Lexington county on or about November 20,2006, 

willfully, feloniously and with malice aforethOught kill one ISSAC WILSON by means of 

, shooting the victim with a Smith and Wesson 40 Calibre pistol, and the victim died as a 

proximate result thereC?f in Lexington County on November 20,' 2006. 
I, . 

Against the peace and digni~y of the State, and contrary to the statute in such case 

made and provided, ',' , ~ 
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STATE OF SOUTH CAROLINA 

COUNTY OF LEXI NGTON 

INDICTMENT FOR 
POSSESSION OF FIREARM DURING COMMISSION 

, OF A VIOLENT CRIME 

At a Court of General Sessions, convene!=! on April, 2007, the Grand Jurors of 
Lexington Cou6ty present upon their oath:' ,', 

That KE,RWIN S. PARKER, aiding, abetting, assisting and participating with 

CURTis T. JOHNSON; did in Lexington County on or about November 20, 2006, 

possess a firearm, or ~isibly display what appea~eci to be a firearm, duringthe 

commissi,on of violent' crimes" to wit: a Srriith and W~sson 40 Calibre pistol was, 

possessed and fired killing ISSAC WILSON and striking A J. WILSON, committing ~he 
" '. . ". 

violent crimes ofMur~er and Assault and Battery with Intent to Kill, in violation of § 16- :~ 

23-490 of the 1976 South Carolina Code of Laws; as amended . 

..... . 

Against the peace and dignity. of the State, and contrary to the statute . 

made and provided. 
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STATE OF SOUTH CAROLINA 

CQUNTYOF 
SilA~ 

Lexinf,l;ton 

, VS. 
A"h::---.--~,~ s Pa:~r.:..:.ke::..:r_·_-_____ ~ 

Raoo: B S~x: - M ,Age: ,_...:2::.:;9:..-_ 
Doe S5#: 
Address; , , 
City, State. Zip: ( .. 

) 
) 
} 
1 
) 
) 
) 
) 

IN THE CQUI{T OF G~NeRAL SESSIONS ' 

INDICTMENT/CASE#: ~Z .. t!lS.iJ.2- /t.fJL:/. 
ANIf#: J0530,33 , •.. , __ ~'~ 
Date of Offl3nse: 11/20/2006· '---~ 
S.C. Code §: ·18-23-0490 ---
CDR Code #: .IolO.w:54:t,;;~~ ____ ~-_____ ~ 

SENTENCE SHEET 
DL¥ ' SIOO ) 

, In disposition ofthe said indictment cornes now the Defendant who was []I CONVICrE:D ,OF or 0 PLEADS 
TO: ~anQns I ross, weauon during yjolent crime, i[not also sentenced to life withQut pal'Olll or death 
In violation of§ '16.23-0490 of the S.C. Code of Laws, bearing COR Code # =---:' QI.!.o5Q4",9_=--==~=--__ _ o NON-VIOLENT 0 VIO\.ENT 0 SERIOUS, 0 MOST SERIOUS 0 Mandato!), GPS ' 0 §17-26-46 

, ' (CSC w/mlnor 1~1 or Lew:f Ad) 
The charge lSI: IX! AA Indicted, 0' 1.e.~Aer Included Offense, 8 Deft!~dant Waives p~scntment to Grand ,Jury, (defel1dants Inltlals) 
The Olea Is: ITWithout Negotlalibns or Recommendation, Negotl9ted Sentence, 0 Recommendation by the state. , 

, ATTEST: . ~ , . 

Solioltor " , -SC Bar # Defendant, .... Attorney for oefemr.mt -, S C Bat # 
WHEREFORE, the Defendant ~mlttedtothe~State Department of cOlTec.tlons 'D' County Detention center, 

. foradetermlnak!trmnof ~ __ '_ days/month ata 0 unciertheYouthfulOffenderActnotto8xceed .. ' years . 
. and/or to pay e fine of $, " 'i provided the upon lhe se~ce of " 'dajslmonths/ye ;,'Il$anp ot payment 
of S ; plus costs and assessments as ~plbable"; the bi!lli!lnc:e is suspended with probation for 
rnonthslyears and su bpct to South C8roiina Department of Probation, Parole and Pal'dm ~ervlces standari::l conditions of probation. which i!I~ • 

I
· corporated bV re[E:renoe. " " " .,.' ' .' ..,.. 

CONCURRENT or 0 CONSECUTIVE to 'sentence on:·' , ' ' " . '.. , _ " , ' 
The Def8ndant Is to be ~iven credit for time served pursuen tto S,C. Code §24-13-40 to be calClJlated and ~p led by the Stilte O~par1ment 
of Corrections. ,.' , ".. ." 

o The Oefendantis to be placed t?n Central Reglstry·of Child Abvse and Negll'lct pursuant to S.C. Code §17-25-135. 

~ul'Suant to 18 U.s.C. Section 922, it is unlawful for a person cf)nvlctecl Of a violation of Section 1~25·:!D or 18-25·85 (Criminal 
Oomustlc Violence) to ship, transport, POSlOllSS, or receive a fll"eann or amml.Jnttlon. " . , 

, ,. SPECIAL co NDI110NS: ' 
o RESTITUll0N: 0 Deferred . 0 Def. Waives Hearing D. Orclerud PTUP 

lolal; $ _____ plUs ?Oo/~ ~e: $ 

PaYmElnt Terms: " 

. ° ,Set by SCDPPPS ---..,..--,,-'-.,------------,--,--~ 

·F~~ $ 
§14-1-206 (Assessmen1s 107 .5%) ~$----~ 
§14-1·211 (A)(1)(COtw.Sumherge) , $100 ' ~t . ttrJ)~ 
§14-1.211 (A}(2)(bUI Surcharge) $100 _$~~_. __ _ 
§56-5-2995 (Out AsseSSTlent) $12 $ 
~66·1·286 (OUI 'Brealh Test) $25 -$~----
§47.12 (Publ!o DeVPrcb) , ,$500 $ . 
§14-1·212 (Law Enforce. Funding) .' $25 ~$-a-:lrF-=:=---~ 
§14-1-213,(Drug Court Surcharge) $100 -:::-$ ___ _ 

__ ~~ days/hours Publio ServioeEmploymert 

ObteinGED 0 
Attend Voe. Rehab. OrJob Corp. 

,. M ay serve WIE beginning 
Substance Abuse Counseling 0 

R<1ndoll1 DllJg/Alcol'lOl Testing 0 ' 
Fine may bepd, In equal, consecutiw weeklyfmonthly 
pmts. of $ Beginning 
$ Paid to Public Defender Fund 

Olher: ~~_~~~ ___ ~~ __ _ 

§50~21-114 (BUI Breath Test Fee) $50 ' --=$ ____ _ 
§56·5·2942(J) (Vehicle Assessment) $40/ea S ...... ~ 0, Appointed PO or aFPonted othe.;;;Jr;seC·-'·- '.-' 
§90.7 (SCCJA Surcharw) ,'. ' . $5 S .. ~ . §47. 12 requires $500 be paid to Cle 
3% to County (if paid in Installments)' ., . ~ (}~ 'during probation. 

TOTAL S ______ ~~===;~~~~~::~:::: ' d . ...:;.-. .. f!.~~::;"--, Presiding JI!!!! 

CI'''''fC'",1'''''PU~+~'' Cod., _~.s9 
Court Reporter: ___'. '_~~ Sentence Date -:;;;:> / , c /..,,~ .. ,._~li?? 
SCCN217 (Oel:1009) , ' 
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LCSD 
Collins, S.M. 

WITNESSES 

A-2006-32-03053 . 4/30/2007 12:44 PM 

ARREST WARRANT NUMBER 

J053034,J053035 

(jt , .... 
Foreman 

Foreperson of Grand Jury 
Date: '-f-~ 0- 01 

VERDICT 

Foreperson of Petit Jury Date: 

DOCKET NQ.;;?cV 2~GS-32-£5?{2 
The State of South Carolina 

County of Lexington 

. COURT OF GENERAL SESSIONS 

. CDR# 0014 

April TERM 20.07 

THE STATE 
vs .. 

KERWIN S. PARKER 

Indictment for 

.. Assault and Battery with Intent to Kill 

§16-3-620 

DONALD V. MYERS, SOLICITOR 



,STATE OF SOUTH CAROLINA 

COUNTY OF LEXINGTON 

) 
) 
) 

INDICTMENT FOR' 
Assault and Battery with Intent to Kill' , 

§16-3-620 

" 

At a Court of General Sessions, convened on April, 2007, the Grand ,Jurors of 
, Lexington County present upon tQeir oath:' 

That'KERWIN S. PA~KER , ~iding, abetting, assisting and participating with CURTIS r: 
JOHNSON, did in Lexington County on or about November20, 2006, yvillfully, 

, -
feloniously and with malice aforethought commit,an Assault arid Battery upon one A.J, 

. ~ . 

, WILSON withint;ent to kill the 'said victim "in that the defendant shot the victim with a 
• of' • • • , 

Smith and Wesson 40 c~'liber pistol"in violation of § ,16-3-620 of the 1976 South 
:'.- • • > ~ ~. • '.' • • 

Carolin'a Code of Laws,as al11ended, 

, i 

Against the peace and dignity of the St'ate, 

made an'd provided,' 
, , 

. j-



STATe·~SI:lll:rH CAROLINA 

CQUNTYOf' 
STATE 

Lexinp;tol1 

) 
} 
} 
) 

VS. } 
Kerwin SParker ) Ai<A":'--"- .-.--... --"--- --- ) 

R a'oo: --_ •. B SeX: M ACle: 29 ,- ) 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 2007 ·GSo32~ 1542 

A,W#: ... J053031-J. TO r.y??1~ .. _-,-_. 
. Data of Offgnsa: 11120/2006 

S.C, Code §: ~~oe0?;2;'O---· 

875 

DaB: 8S#: ). 
Addrees:' ) 

COR Code #.: ..ILQQlot..lp4~_.....:... ___ ....,--___ ----,-_ 

City,State,Zip: .-' } SENTENCE SHEET 
Dl# . SIDfl'· )' " 
In disposition of the said Indictment cornes now the Defendant who was ~ CONVICTED OF or 0 PLEADS 
TO: ~ssa.t1lt / Assault andbat1ery wjth Intent to Kill (ABWIK) . . 
In violatio:'lof § : 16~(}3-0620 ' . of the S.C. Code of Laws, bearing CDR Code # =_",.OQ",-,-14"--"='r--::~~...,.",_~ __ 
o NON-VIOL,ENT IX] VIOLENT 0 SERIOUS IXI MO~'t $ERIOUS 0 Mandatory GPS . 0 §17·25-45 

. .... (CSC VI/mino r 111. or lewd Act) . 
The 01'1 argG Is: 
The plea is: 

'. ATTEST: 

L&l As Indtcted, 0 I.eas.er I~GludedO~e~e,. g . .' DefC~dtllll walvllS Presentment to Grand Jury. (clefe",:lants Initials) 
c::J Without Negotiations Dr Recommendation,· . Negotiated Sentence, 0 Recommendation by the State. . 

' .. 
..:. 

Solicitor - •. - . -SC Bar #~:. ., .. Oefendant ...• ,~.->-. ,-~- Attorney for Defendant .~- SC Bar# 

WHEREFORE,:,the. Defendant is CbmmlttEldtothe~.... . tateOepartment of Corrections D. County Detention Center, . . 
for a determinate term of . ~~Yslmonth r. 0 under the Youthful Offender Act not to exceed. _.' '. years 
and/or to pay a fine of $ . ; provided tha upon the !3elVlce of . dayslmonthsl)te alS ~nd or payment . 
·of$ ; plus costs and asSessments as eppli';OIbl®*; the balance is suspended with probation Ibr 
months,years and subject to South CarOlina Department of Probation, Parole and Pardrn Servlces standard conditions of probation" which are 
inC:Ol'Porat£Jd bV reference. ' . . . , . 
~ CONCURRENT or' 0 CONSECUTIVE to sehtenoa on; .' ~. ' '. . . _.~.~ . ~". . ' ___ . 
~ The Defendant is to be given credit for time selVed pursuant to S. C. Code §24-13.40 Ie be calculated and ~p lied by !he State Dep::lttrr'lent 

of Corrections. . , . . . . . o The Defendant is to be placed onCenlra1 Regis~ of Child Abuse andNegl,ec:t"pursuant 10 S.C. COde §17-25.~35. 

Pursuant to 18 U.s.C: Section 9~2, it is ",!,Iawful for a person convicted of a violation of Section 16-25.20 or 16·25-65 (Criminal 
. Domestic VIolence) to ship, transport, poS'ses9, or receIve a r".gann or ammunltlon~ '. . .' . ' 

. .' SPECIAL CONDITIONS:" 
. 0 RESTITUnON: 0 Deferred 0 Oef. Waives Hearing O· Oldered PTUP ___ ~ _______ ~ __ 

Total: $ pius 20%' fee; ----- $ 

Payment T~rms: _-,--_ 
' .. 

o Set ,by SCOPPPS ',-. __ ~. ____ ~---,---, ____ ~.~, __ 

Recipient: 

"Fine: 
§14~1·2OS (Ass~Ssments 107.5%) 
§14-1-2J1 (A)(l)(Conv. Sumharge) 
§14-1-211 (A)(2)(DUI Surcharge) 
§58.5-2995 (DUI Asses.cment) 
~56-1-286 (DUI Breath Test) 
§47.12 (Public Def/Prcb) . 
§14-,-212 (Law Enforce, Funding) 
§'4-1-213 (Drug Court Surcharge) 
§50-?,.,14 (SUI Breath Test Fee) 
§56-5.2942(J) (Vehlcl e Ass Elssment) 
§90.7 (SCCJA Surchar~) 
3% to County (ifpal:l in InstallmenlS) 
TOTAL 

----~-.~ .. ---.--.---

$100 
$100 
$12 . 

$25 
$500 

$25 
$100 
$50 

$40/ea 
$5 

$ 

$ 
$ 
$ 

st:l_!.ll. ... b."' ---
5 --

'. 
____ days/hours Public Service Employment 

Obtain GED D" 

Attend Voc. Rehab. Or Job Cap. 

May serveWIE beginning 
Substance Abuse Counseling 0 

Random Drug/Alcohol Te9ting 0 
Fine may be pd. In ~quat, consecutive weekly/monthly 
pmts. of $ Beginning . 
$ Paid to F'ubllc De-=-fe-n-:de-r-:F=-u-n-:-d '--

Other: '~ __ ""-_____ ~ ____ ~_ 

o Appointed PD or' a~ onted other counser' ---­
§47.12 requites $500 be paid to Clerk' 

, 'ur',g probaUon, <: 
~ 

PreS/dl.ng~'9' .6 ~ 

CI(!)~ of Court/Deputy Clerk \...., ..... -:A-· .... o Judge Code' ~ / -<7 -'-""~-'----f--''--4--~4'S(.::'''<~·rn c.. . . ~ __ a ------

·co:JrtRe~orter·.Y"\~V'"}\,9 H .... ~~:~~-.· '_', o' • ~._ Sentence Oa1Gl ~ L J2C c~LZ7' 

st;?iu-

SCCN217 (06/2009) 
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CERTIFICATE OF COUNSEL FOR APPELLANT 

Counsel for appellant certifies that this Record on Appeal contains all material proposed to 
be included by any of the parties and not any other inaterial and' that this Record on Appeal 
complies to the best of~y ability, with the' August 13, 2007, order from the South Carolina 
Supreme Court entitled "Interim Guidance Regarding Personal Data Identifiers and Other 
Sensitive Information in Appdlate Court Filings.~' ," , . , 

February 6th, 2013 

'.' .l 

er ," 
hief Appellate Defender' 

.' , 

South Carolina.Commission 6n Indigent Defense 
Division of Appellate Defense 
PO Bcix 11589 
Columbia, S. C. 29211-1 ?89 
(8q3) 734-1330 

" 

ATTORNEY FOR APPELLANT 
. " 

~., ' 
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STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Lexington County 

Robin B. Stilwell, Circuit Court Judge 

THE STATE, 

RESPONDENT, 

V. 

KERWIN PARKER, 

APPELLANT 

CERTIFICATE OF SERVICE 

I certifY that a true copy of the Record on Appeal in the above referenced case has been 

served upon Mark R. Farthing, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room. 

519, Col~mbia, SC 29201, this 6th day of February, 2013. 

Brandon Hall 
Administrative Specialist 

SUBSCRIBED AND SWORN TO before me 
this 6th day of February, 2013. 

ission Expires: November 16, 2022. 

RFCF-IVW,l) 
FEB 0 6 2013 

se (JOUn 01 n~~da'S 


