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Doctor Randall Suarez - Direct examination

by solicitor Dixon 609
- BY SOLICITOR DIXON:
" Q - Doctor Suarez, where do you work?
A Lexington Orthopedic, Lexington Medicals, Medical

Center.

Q  what do you-do there?

A " orthopedic surgeon..
Q Educational background.
~A  Four years .of Presbyterian College for my Bachelor's

Degree, and four years of Co]Tege'bf Medicine for an M.D.

| pegree, and then' five years of résidency at U.S.C. School

" of Medicine at Richland Memorial.

:MS; FULLWOOD: Your Honor, we: stipulate to Doctor
suarez's expertise in the field of orthopedics.

THE COURT: Mr.- Duncan. |

MR. DUNCAN: Yes, sir.

THE COURT: Accépt that stipulation?

- SOLICITOR DIXON: Yes, sir.

THE COURT: A stipulation, an agreement on the record

that he is an expert in the field of orthopedic surgery?
SOLICITOR DIXON: Yes; sir.
THE COURT: You may proceed. -
Q  Did you have occasion to treat a patient by'the'name
of walter Gadson, Doctor Suarez?
A Yes, ma'am, I did.

Q Tell me were you -- how did you get involved in the
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Doctor Randa11 suarez - Direct examination
by solicitor Dixon : 610

case?
A I was on orthopedic coverage for the emergency room

wheh I was ca1]ed early 1in the morning of 11/20 to see him

in the emergency room.

Q Did you respond in the emergency room? 3
| A ves, ma'am. L o
Q Can you.te11 me what you found when you got there?

A . A young gentleman who had been in an altercation.. He . -

' hadvan open femur fracture, femur being the‘thigh bone,

open mean1ng what happened the: bone had come through the

muscle and the sk1n and ‘exited, what used to be ca11ed a

compound fracture, but 1t was 1n h1s th1gh bone

Q.,> what is the course of treatment for that type of
1nJury7 .
A TWo thihge one, because it was open I had to take
him to the operat1ng room. to wash and clean the t1ssues,‘
and then‘Izput.a metal - rod down'Jns1de the th1gh,bone to
stabi1ize‘it.' so, we did that that morning, that at the
same time. | o o

Q Taking him to the operat1ng room and cleaning 1t and
then 1nsert1ng a metal rod in his -leg---

A That's correct.

Q ~f—did that require aneéthesia?

A Yes, ma'am.
Q

Required some surgery about, obviously?
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Doctor Randall Suarez - Direct examination
by Solicitor Dixon c 611

Absolutely.

How long 1is that surgery approximately?
-Takes about an hour and a half.

what‘kind of recovery are we talking about?

If you'know, how long was Mr. Gadson in the hospital?

‘A ‘He was in the hospitaT for three days.

Q okay.  Afterwards is he going to have -- would he
have any type of continuing injury. or pain in that area? '
MS. FULLWOOD:  Objection, Your Honor. Irrelevant.
SOLICITOR DIXON: That's Fine. :
THE COURT: oOkay. _
’ SOLICITOB-DIXON: I withdraw ‘the question.

' THE COURT: Based on that, you, you withdraw the

‘question?

SOLICITOR‘DIXbN: Yes, sir.
Q Doctor Suérez, this type of injury, is it serious?
A Yes, potentia11y 1ife-threatening. A; |
Q With an open fracture, are you talking about blood
Toss? _ | |
A Significant amount .of blood loss, contamination of
the deep tissues which lead to a high rate of infection,
which is why there was an;emergent operation.
Q "I believe you already said this, Doctor sﬁarez,_but
this injury, is it serious enough that it could

potentially cost someone their Tife?
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Doctor Randall Suarez - Direct exam1nat1on
by solicitor Dixon 612

A Yes, it ts, is.
SOLICITOR DIXON:  No further questipns, Your Honor.
THE COURT: Ms. Fullwood, any questions?
MS. FULLWOOD:. - No‘queStions.
* THE COURT: Mr. Duncan.
MR..DUNCAN: No guestions.. |
. THE COURT: Thank you for be1ng here. Appreciate
your time. Have a great:day.. | o L
A1l right, sir. You have th'more witnesses you need
to wait.for?ﬁy o o ’
SOLICITOR DIXON: Yes, :sir.

'THErCOURT' - okay. Ladies, and gent1emen the State

_te11s me they have two more w1tnesses, and we were.

speak1ng at the bench here, ‘that's what‘we-re ta1k1ng

about is Just schedu11ng I've got two‘additiona1

witnesses. obv1ous1y I'm not going to hold them to. that
‘They may have another one, but two s what they anticipate

Ar1ght now. They are a1sondoctors who will be here in

short order. We anticipate they will be here at ‘three

o} c1ock and . when they get here we will beg1n the trial of

" the case.

véo, we are going.to be in a short recess until such.
time as the first of those two witnesses shows up, and
then we will commence rather quickly.

Thank you very much. . Please don't discuss the case.
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stephen Fann - Direct examination
by solicitor Dixon 613

(WHEREUPON, the fo]jowing“takes place. outside the
presence of the-jury.)

THE COURT: Al11 right. Ladies and gentlemen, we'll
be in recess ﬁnti1 the first of two get here. yrall just
Tet me know.when yGU'need.me and we'll resume then.'

SOLICITOR MYERS: Thank you, Your Honor. '

THE COURT: Thank you. ‘

(WHEREUPON, a short recess was taken at this time.)

THE COURT: Ready to prbceed? |

SOLICITOR DIXON: Yes,lsif.

THE COURT: Bring the jury in .please.

'(WHEREUPON,‘the'fo11ow1ng takes place within the
presence of the jury.) V W '

THE COURT: call your witness.

SOLICITOR DIXON: Thank you, Your Honor.

The State calls Doctor Stephen Fann.

STEPHEN FANN, having been first

duly sworn, testified as follows:

'DIRECT EXAMINATION . S / -

""BY_SOLICITOR DIXON: -

Q  Doctor Fann, where are you employed?
A Palmetto Health, Richland Memorial Service through

the university of South carolina Department of surgery.

| Q what do you do there?

A Iama surgical attending with respbnsibiTities in
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Stephen rann‘~‘Dfrect'examination
by solicitor Dixon ' 614
critical care, trauma, and;genera1 surgery.
Q Tell me about your educationa1 background.
A I graduated from highkschoo1'1n 1990, attended
Methodist college--- : | .u
| MS{'FULLWOOD:_ Your Honor,. we wou1d stipulate to

boctor Fann's qualifications and expertise in the fields

of surgery and trauma treatment.

THE COURT: ‘You. accept the st1pu1at1on7
. SOLICITOR DIXON: Yes; sir, Your Honor.

THE COURT: A11 r1ght

A Undergraduate educat1on was comp1eted——-
LQ That.s okay The defense has stipulated to your
.'expert1se in. surgery ‘and trauma.

A okay.

THE COURT He s accepted as an expert

Q  Let' 5. ta1k about th1s case.

Did you:have an opportunity'to treat a.patient named
A.3. wilson? .
A Yes, I did.
Q

Tell me about how you got involved in Mr: wilson's

-treatment.

A I was the attending of record on the night he was

" brought in as a trauma alert, 9-1-1, and responded to the

trauma call.

Q when you responded ‘to the trauma call, can you tell
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Stephen Fann - Direct examination
by Solicitor Dixon 615

me, what did you find?
A The patient was brought in by E.M.S. He received -
multiple injuries and we began a 'A.T.L. Tife support for

him, which is an all variety. we follow 1ife support for

multiple injuries.

Q  Give us an account of where he was injured.

A éy my review there was an injury to the right
maxillary area, injuries to the extremities on both sides,
injury to the right shoulder, the right flank area, the
Teft axilla, and I think the right wrist‘and another
1nJury at the r1ght thumb. T

Q Okay. Doctor when ‘a pat1ent comes in with this kind
of trauma, 1s it normal practice for the hosp1ta1 or

treat1ng physicians to order a drug screen1ng7

A - We order drug screening rout1ne1y on our- trauma
' a1ert | )
Q Have you had an opportunity to review the drug

screen1ng you ordered the night A.J. wilson came into the
hospital? | ‘ |

A Yes, I have.

. Q Did A.3J. W11son test positive for any drugs7

A No, ma'am, he did not test pos1t1ve,for the screening
we performed for any drugs.
Q Can you te11 us what drugs you screened for7

A wWe screened for benzodiazepines, cannabinoids,
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Stephen Fann - Direct examination

by So11c1tor Dixon 616
cocaine metabolites, opiates, phencyc1id1ne, methadone,
and methamphetamines. |
Q And his results for screenings weke_a]T negative?
A Yes, ma'am.
Q@ okay. when you come in and you're analyzing the
patient, what is the‘first thiog(you_did With Mr. Wilson?
A - We have a'prioritizéd'response and the.airway is of

the highest priority G1ven his max111a facial trauma

,1nJury to the r1ght cheek we 1ntubated the pat1ent to

.secure his a1rway and prov1de safe protect1on of the

a1rway as we comp1eted h1s evaluation.

Q . Was Mr. Wilson b1eed1ng from these 1n]ur1e57‘

A There was some hemorrhag1ng,vyes.

Q After you protected his airway, what is the next

thing you did?

" A A systems base for b]eed1ng, c1rcu1at1on, and a

secondary survey with ad]ustments such as chest x-rays,
arterial b1ood gases, and other tests are drawn. He had
b1ood in the 1eft chest, 1nJur1es on both s1des of the

body with Tow b1ood pressure, a rapid heart rate, and then

we proceeded for respiration_to exclude his intraabdominal

1njuﬁy.
Q  How do you exclude that exploration?
A" would have been abdominal exploration via midline

incision.
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Stephen Fann - D1rect examination
by Solicitor Dixon _ 617

* . Is this done in the surgical room?
Operating room, yes, ma‘am. .

You do a midline incision and I guess look around?

the 1iver, the intestines, everything isuran.. The colon
is 1n5pected The pelvis is 1nspected The

retroper1toneum 1s inspected. for evidence of hematoma

- evidence or injury as well as the. d1aphragm

'Q Were there ‘any consu]tat1ons ca11ed in for

Mr. w11son?

A We would have obtained orthopedic.and neurosurgery

1 call consultations.. The timing,'I don't know exactly.

Again, it's a priority to stop the b1eeding,-$tabi112e the

patient, and then, as the, the care evolves, Tife

.threaten1ng S1tuat1ons are dealt with or’ treated or

excluded, other consu1tat1ons would’ have been brought in.
Neurosurgery, I was involved with his heart as well.

Q Can you tell me, doctor, about the wounds that caused
Mr wWilson's injury to his spinal cord? |

A He had damage to his thoracic vertebral body. "I'lT

refer to the neurosurgeon's consultation. I think it was

the ninth thoracic vertebral body. -

Q - Can you tell us, doctor, where that is?

A -well, the cervical vertebrae of seven in number, and

end at the base of the neck here. - The thoracic ones have’

A thorough evaluation systematically.from the dome of
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-Stephen Fann - Direct examination :
by solicitor Dixon 618

ribs. So, the first thoracic vertebra would be located

with the first rib high at the collar bone and counting

‘dowh fhere from nine would be, would be abbut'mid—back.

Q ' Is this the injury that resulted in Mr. wilson's
paralysis? , o | ‘
A To “the best of my knowledge, I;beiieve that's the -
jnjury that resulted -in paralysis. |
Q You talked about: wounds to his face, his arms, his
back, and.his lower forearm. '

Aré]%hééé wounds 11fe.threafen1hg?v

A .The patient did present with- tachycardia and low

,b1ood_pressuré..JSo, the blood loss was enough;l.He had

maniféstéd‘sighskbfishock. The injury to the face-coUTd

_have compromised the airway. So, they were potential1y’

fatal injunies.

Q - If Mr. wilson had not received medical treatment, he

could have died?

A ‘could have. 5
SOLICITOR DIXON: - One second, Your Honor.
(Pause;)‘ | ’

SOLICITOR DIXON: Thank you. - Answer any queét{ons
the defense has.

THE COURT: Ms. Fullwood.

MS. FULLWOOD: Beg the Court's indulgence?

THE COURT: Yes, ma'am.




NONONON NN R B s .
O R U NRPRASbLObREGGEREBERE B

511

© ® N O U AN W N R

Janice Ross - Direct gxamination< 4
by solicitor Dixon ' 619

4(Pause7)
MS. FULLWOOD: No questions, Your Hohor.
THE COURT: A1l right. Thank you very. much.
MR. DUNCAN: No questions. E
THE‘COURT:. Doctor, thank‘you, sir. 'Appreciate your
time. | ' | '
THE WITNéSS; Thank you. ..
THE COURT: Have a great day.
.‘SOLICITOR DIXON: state calls Doctor Jahice Rdss.'

DOCTOR -JANICE ROSS, having been first

‘ du1y sworn, testified as follows:

DIRECT EXAMINATION

BY SOLTCITOR DIXON:

Q Doctor Ross, where are you employed?
A For Newberry Pathology Associates in Newberry,. South
Carolina. |

Q  Tell me what you do there:
A we .do hospital pathology and also do forensic -
autopsies for approximately.30 counties .of the State of

south Carolina.

Q Is one of.fhose cohnties‘Lexington County?

A ‘Yes. | |

Q | How long have you been doiﬁg autopsies?

A Myse1f:persona11y,“32 years.

Q okay. can you tell us, Doctor Ross, about your




512

=
g

e

W 0w N O U DA Ww N

=
(=}

NONONONORNON R R R e ) s
i & W N B © © o N 600 ;1 & W N

Jan1ce Ross - Direct exam1nat1on ,
by solicitor Dixon 620
educational background? .
A rYes, I recefved a Bachelor's Degree from the
University of South carolina, and'en M.D: from Upstate
Medical Center ﬁn Syracuse, New vork---
ms. FULLWOOD: Your Honor, we will stipulate to
DoctoreRoss, expertise in the f1e1d of forensic pathoTogy
THE éOURT Do you: accept the st1pu1at1on?
| SOLICITOR DIXON: Yeslvs1r. '
.”‘THE COURT: So qua1ifiedfesfan eipert'in forensic
pathology: ' | |

You ‘may proceed

Q Doctor ROSS, were you asked to do an autopsy on Isaac
wilson? ' o ‘
A . Yes. ‘4 , '— " B . . .- | . . ,q

Q. Can you tell the Jury, before we speak about
Mr. W11son, the process of do1ng an autopsy, Just‘

genera11y, and how' you do’ that? R

A Yes; we received the body. we do‘the autopsy .in the

morgue at Newberry County Memor1a1 Hosp1ta1 - we look at

the body externa11y to 1ook for any injuries, look at the

clothing, take photographs, take the clothing off and Took

at the external skin of the body, again, 1ook1ng for

injuries or evidence of natural disease, and then we do a

systematic review of the internal organs.

Q okay. Doctor Ross, let's speak about Mr. wilson if
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you don't mind.
Do you have a copy of your report with you?
A Yes..

Q okay. Let me first direct you to the part of your

external examination, Page 2 of your‘report, Doctor RosS: ~

You noted that there were two gunshot wounds, ‘is that .

right?
A Yes. .
Q  can you tell me where those were located?

A  Both of them went into the chest, one on the right
side of the chest, and one more on the left side of the
chest. | '

Q  Wwas Mmr. wi]éon stil1l clothed when you received his

- body?"

A Yes.

Q And I see, under'evidenCe of injury, at the bottbm of

Page 2, doctor, that you noted’ some things about that
t-shirt. f'd(1ike to talk to you about that +if you don't
mind. ” '
A Yes.
Q You noted that there were holes in the,t—éhirt. No
soot is obvious from the front of the t-shirt,

Is that right? ‘
A Correct.

Q There were tiny holes around the gunshot entrance

13
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Janice Ross - Direct examination

by Solicitor Dixon 622
wounds?
A Yes. .
Q can you tell me, doctot, what do those tiny holes
mean to you? ”
A when a bu]]et comes out of a gun some burning powder

also comes out, but the powder on1y goes a certain

distance depending on the ammunition and the type of gun.

When those little burning powder, pieces of powder hit
- skin or clothing, they-form holes or on the skin. They -

‘w111 make little marks ..

Q - And there -were -holes in the. t sh1rt that Isaac W1150n

‘was wear1ng?

A - Yes.

Q Were there correspond1ng marks on the sk1n underneath ,

that t sh1rt7

A Yes.

Q. . Okay. Doctor, can you tell me. the presence of those

marks?
Does that say anything to you dbput the distance that

Mr. wilson was from the gun when it was fired?

A Yes.

Q - Can you tell us what that is? ‘
A That -- again, it depends to be precise on the type .
of gun, the ammunition, the length of the barrel, and .

various things, but we can say that it should be -- the
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Janice Ross - Direct examination
by solicitor Dixon . ‘ 623
barrel of the gun would be within inches of the victim's

shirt and skin.

Q A1l right. Doctor, you had previously said there

were two gunshot wounds. I'd like to talk to you first

N .
about the wounds you designated as gunshot wound number

one.
A Yes.
Q Begins on Page 3 of your report.
) Can you tell Os where that wound was located?
A LIt was in the right chest, basiéa]]y maybe an--inch or

so above the right nipple, and that bullet prbceeded to go

‘towards the left and towards the back and downward. ~ It

went through both Tungs and the heart.

Q And did fhis7entnance wound haVe‘that stippling or

tattooing around it? -

A" Yes.: : L Lo

Q  okay. can you tell us anything about the'exit wounds

| from gunshot number one?

n

A The exit wound was in the Teft back and it was
called -- I called a shored exit. Excuse me. The -~ when
a bullet goes into the skin, the entrance wound, it pushes

the skin in and the, the skin that, that is pushed along

the bullet will be abraded. It will leave a little red

area. When the bullet comes out of the skin it pulls, it

pushes ‘the skin outward and does not abrade the skin
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unless the skin is against something, against a wall,

against a, tight clothing, against something firm so.the,

“the exit wounds on what we call this first gunshot wound
“was, 1is ca11ed a shore exit. It had that abrasion around:

Q Now,fthat abrasion ring, doctor, would that be

.consistent with someone laying on a concrete patio. when

the ‘bullet went threugh their body?
A Yesiw . : |
Q .'Okay.. Let's talk about the gunshot wound thﬁt you.
designated number two | ' |

can you tell us where that was. 1ocated7
A That went 1nethe left chest just the, just to the-
Teft of midline and sort;of'onlthe same Tevej as the left
nipple.  That one also went from front to.back, from -- it
went tdwards the left and it went downwarde That one went

through the Teft lung.

Q ° Did gunshot’ wound number two exhibit. the same type of
; tattoo1ng and st1pp11ng around it?

A 'YeSl

Q Doctor; I believe that you said. the injuries that-

-these bullets caused, but can you tell us again, bullet

‘number one and bullet number two, Where did they pass

through the. body?

A Number one went through both Jungs and through the
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wounds of the chest

. Janice Ross - Direct exam1nat1on
by So11c1tor Dixon L 625

heart and caused internal bleeding and number'twotwent ~—

it bruised the left Tung and went through the stomach

' actua11y

Q . Can you te11 me, doctor, you sa1d this caused

internal bleeding.

After these wounds were susta1ned do you have an

op1n1on as’ to how long Isaac W11son wou1d have 11ved after o

those gunshots?

A A matter of minutes. He was young. So h1s heart

}cou1d keep up w1th 1t with the b1eed1ng a Tittle better

‘than older peop1e w1th a]ready heart d1sease

Q -And your off1c1a1 cause of death, Doctor Ross7

_Afh Exsangu1nat1on wh1ch means b1eed1ng out due to the‘

laceration of the heart and’ 1ungs due to the gunshot

SQLIc;TOR DIon.~~COurt'sindhigence; Your’Hoﬁbr.
(Pause.) e
Q h Thank you, Doctor Ross. 'AnEWer‘any questioh§fthelv
defense has. " _ -
‘MS, FULLWdOD: Beg the Court's indulgence.
" THE COURT: Yes, ma'am. - |
(Pause.) 4 |

CROSS-EXAMINATION -

BY MS. FULLWOOD:

Q . Sorry, “Doctor Ross. "I had to consult with my =~
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- Doctor Janice Ross - Cross-examination
S by Ms. Fuliwood : . - 626
co11eague ‘there. |
" You -told us that Mr. W11son came to your Tab and he
was wear1ng a short s1eeved wh1te t sh1rt, is that
correct7 v L

A Yes. Yesf

ﬁ‘Qw‘ And when you 1ooked at him, what type of hair sty1e

did- he have7 ff;4f"," -

Al ,'It s Just very short

L B

A Uh- huh (Afﬁ rmat1ve)

I ‘A11 r1ght . And you test1f1ed about the st1pp11ng T

be11eve your f1nd1ngs were that both wounds had sparse"

st1pp11ng around them, a1though no soot was obv1ous on the

front of the t- sh1rt, is that r1ght7

'Ag ‘ Correct

Q okay : Doctor Ross, can 'you g1ve me a range of what

the most probab1e d1stance was between Mr w1lson and the

barre1 of- the gun when he was shot7

A It's very d1ff1cu1t Aga1n you . have to rea11y

pract1ce, take the gun or. the same ammun1t1on and pract1ce
shoot to get an exact range, but you could say anywhere
from maybe four to twe1ve 1nches.

Q okay. No further questions. Thank you very much,

doctor.

THE COURT: Mr. Duncan, questions?
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MR. DUNCAN: No questions.

THE COURT: Any redirect?

SOLICITOR DIXON: None, Your Honor .

THE.COURT: Thank you for being here. Appreciate if.
Have a great day. |

SOLICITOR MYERS: Your Honor, with Doctor Ross, the
state would rest its case in chief at this time.

. THE COURT: Thank you very much. |

A11 right._‘Ladies and gentlemen, the State hés
presented its'witnesses' in its case in .chief and would
rest;"Therefore, I'm going to ask you to take a break,

retire to your jury- room. There_aré some matters of Taw

-that I need to take'Ub‘wfth these attorneys, and we will

‘discuss whether we will proceed today with additionaT:

wifnessés or whether -- well, what our schedu1ihg should

'be going forward.

So,. if yon]] take a recess and I'11 call you back 1h
here at the appropriate time. Please don't discuss the
case or begin deliberations. | S

(WHEREUPON, the following takes p1acé outside the
presence of the jury.) 4

THE COURT: Any motions?

- MS. FULLWOOD:: Yes, sir.
Your Honor, at this time, on behalf of Curtis

Johnson, I would move for a directed, directed verdicts of
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not-gu{Tty on all indictments. Concerning all of the
indictments, the grounds would be that there is
insufficient competent evidehce.frém which a rational
trier of fact could conclude, beyond a;reasonab1e doubt,
that the Stéte has proved every element of the offenses
charged. | | ' o

specifically, Your Honor, as to Indictment Number .

07-1473 and -07-1474, taking the evidence as a whole in the

1ight‘most favorable to the state, and these‘are the
1nd1ctments charging murder and ABWIK on A:J. Wilson,

viewing the, the ev1dence thus1y, at. best it shows that

~this kiTlling and assau]t occurred under c1rcumstances

~ whereethe:deceased, the decéased was armed'andithe injured .

party was in federation with the deceased, and I think, as
a matter of 1aw,_being provoked by the decedent or by the
person who was assaulted with a,dead1y.Weapon that, as a
matter of Taw, constituxesaheat of passion .upon sufficient
Tega1'pr0vdcation. ,Thérefdre,fthene can be no malice
proved here.

Ma11ce 1s .an essent1a1 element. of both of these
offenses And; so, I would ask for a directed verdict on
these on that specific ground.

" As to Indictment Number 07-1475, that is the -- well,
that is the +indictment charging poésession of a firearm

and I would rely on my general grounds on that one.
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As to Indictment‘1476, that is ABWIK on Wa1ter
Gadson. Mr. Gadson's own téstimony was that he:was
pointing a shotgun at Mr. Johnson in the'car.J’He’had a
beat on him. He was trying to pull the trigger, but the
safety was on and that's the on1y'reason that Mr.lJohnson
didn't get shot and killed himself.

As a matter of law, Your Honor,, i believe that

constitutes self-defense or, at a minimum, the type of

provocation that would preclude any proof of malice and

those are my ‘grounds. ‘
THE COURT: Thank you very much.
Mr. Duncan. , o

MR. DUNCAN: I would join in those for Mr.-Parker.

‘In addition, ‘I.don't believe there's any evidence of
Mr., any malice by Mr. Parker towards anyone in this

matter, and we would just join on the same .grounds as

Mr. w{1son, I'm sorry, Mr.-Johnson. :

THE COURT: A1l right. Thank you for those
arguments. I respectfully deny your motion for a direcfed
verdict. I believe those arguments go to the evidence and
I believe, at_this point, there has been evidence in the
record of malice from which the jury could determine there
was malice as alleged under the incident indictments.

Anything further?

MS. FULLWOOD: No, Your Honor.
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by Mr. Duncan 635

DEBRA FIELDS, having been first duly

sworn, testified as follows:

DIRECT EXAMINATION

BY MR. DUNCAN:

Q
A

Q

‘A. N
A

Ms. Fields, you're in uniform?

Yes, sir N

'0bV1ous1y 1t says paramed1c

What do you -do?

I m a paramed1c for Lex1ngton COunty E:M.S.

- How 1ong have you been SO emp1oyed?

-'I ve ‘been. w1th Lex1ngton County almost four years :

E.M. s about seven and a half years.

Q

on November 20th of 2006 did you have occas1on, in

the ear]y morning hours to’ respond to a 1ocat1on in:

Lexington county?

A .
Q
A

- Q

Yes, sir.
Do you recall those events?
Yes, sir.

A1l right. - You had ‘occasion, as I understand it, to

treat a walter Gadson? .

A

Q
A

:Yes, S-irn"‘

A1l right. Did Mr.tGadson tel1l you how he wés hurt?

' From what I can recall I believe he told me that a

vehicle in the parking Tot had been backing up and he was

hit by the taryas it was Qoing in reverse.
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Q And you're certain that s what he told you?

A I cah't quote exact words but, yes, that was how he
said he'got injured.

Q A vehicle backing up had struck him?

A Yes. .' | |

MR. DUNCAN: Answer any questions anyone else might
have, p1easé; |

CROSS- EXAMINATION

BY SOLICITOR MYERS:

Q Ms. Fields, are you ohe of severa1 units that went

over to the apartments?
Yes. |
And the supervisor was a Jason Heights?
Yes. | N |
He'was in charge?
Yes. |
-Y'a1]4got there around 1:30. T beiieve?

Approximately, yes. Yes, abparent1y.1 gof there

about 1:40.

Q  And think, you_think'Ja56n directed y'all not to come
around to the back of the‘apartments? A{g'
A Correct. | |

' To go-to Apartment B

Q
A Correct.
Q

So, wh11e.they,wefe around back, y'all went down here

523




oo
o

I - I I L

NONON NN RN R R R R e
G B» W N B © W 0 N o 1 & W N =

)

Debra F1e1ds - Cross-examination :
by solicitor Myes 637

to ‘Apartment ll in the front part out here?

A I believe so, yes.

 6. okay. And out back they were dealing with a person

on the patio and a deceased person inside.

were you aware of. that?

1A I beliéve, I believe so, yes. At that timehI knew
- there were other patients,,another situation around the

-back s1de of the bu11d1ng

Q | Yes, ma am.

- .And. when ! a11 went to the front part of the

‘.apartments down here are you -—-- you found Wa1ter Gadson,
he was 1y1ng down?.

A T believe: 'S0, yes.

Q  And you said he had a hole in his 'Ieg. Y'all thought
it was ‘a gunshot wound, didn't you?

A .. Yes, sir, we did.

“Qv‘ He said, no, he hadn't been 'shot or anything?

A Correct. :

Q@  But the hole was such y'all thought it was a gunshot
wound?

AA' Yes; sir.

Q = And y'all dealt with him and did your unit transport

~him to the Lexington HQSpita1?

A Yes, we transported him.

Q Did you ever go back around back to where the other
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ones were?

A No, I never saw---

Q pid you see that trail of blood that led around the

side to where Mr. Gadson---

A No, sir. .
Q But you notarized.a statement.about that trail of
blood?

You notarized Jason's statement?
Do youlremember that?
A - I don't recall that.

Q ~ 1Is that your signature where you notarized Jason's

statement?

MR. DUNCAN: Your Honor, this is hearsay and I'm

_going to object to Mr. Myers asking .any further questions.

There's no relevance.

THE COURT: I sustain that as to any hearsay. I

, be1ie9e thé‘question that'é.posed right now is did you.

notarize 1it. |

SOLICITOR MYERS: Yes, sir.

THE COUkT: And then that question is allowable, but
I sustain it with respect to any hearsay that may be
derived from the statement.
Q Do you recall that now?
A ves, I witnessed to his signature, that statement.

Q when did you do that?
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Debra Fields - Cross-examination
by solicitor Myes ' 639

I don't recall.

“was it that night?

: It may have been. It was a really hectic night.

That's what I'm gettﬁng at. It was a hectic night of

whb1ev1qts of fhings going on? .

From what I remember, yes.-
Y'all had several units out there?

we had'three;kesponding transporting units and our -

" supervisor. - - NS S

'lRightf/'

' So, at least three units?

O

Yes.

.Yes, ma'am.

" A whole bunch.of police officers out fheré?

L rr O P Lo P>

them

Yes. ’

whole bunch of people running around?

Yes. |

Very hectic night?

Yes. | |

And théselfeports that y'all have, y}a11 didn't do
right then? | '

v'all did that later on?

correct.

SOLICITOR MYERS: Thank you.

MS. FULLWOOD: No questions, Your Honor.
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Debra Fields - Cross-examination

by solicitor Myes f 640

MR. DUNCAN: Since Mr. Myers has questioned her

veracity---

SOLICITOR MYERS: I take that back. I haven't
questioned her?vqracity at all. Not at all.

THE COURT:f specifically with regard to what in
quest1on1ng her voracity?

MR. DUNCAN: That it was a hectic night, that she's
going to try to imply that she didn't remember that
evening. That's. the implication, and since he's
questioned her,voracity; I think I'm eht1t1ed.to put her
written statement, her sworn statement in. i

SOLICITOR MYERS: I have no objection to that, Your

THE COURT: without objection, you may ask about her

statement.

RECROSS—EXAMINATION

- BY MR DUNCAN:

Q I have it h1gh11ghted if you'd 1ook at that.

Do you reca11 your signature?.  I'm sorry. Did you

-sign that?

A Yes. | }

Q okay. Read, if you wou1d,HWhat'$ in that statement?
A. The highlighted section.

'Q - Yes, ma'am. _

A He related that he was struck by a car that had been
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. backing up.

MR. DUNCAN: I'd 1ike to make that our----
THE COURT: W1thout ob3ect1on
CWHEREUPON the statement was marked as Defendant s
Exhibit No. 16 and received into evidence at this time.)
THE COURT: Anything: further from the defense?
MR- DUNCAN: That's our case. -
;Ms,fFULLwooD- Yolanda Spenser. ‘
R “YOLANDA SPENSER, haV1ng been f1rst_

du]y sworn, test1f1ed as fo]]ows

DIRECT EXAMINATION

BY MS. FULLWOOD:'

-~ Where do you Tive,'Ms;vaenSer? .
B o1unbia, 29201.
Where -- are you married or singie?
Married. |
How long ybu been married?
'Abﬁroximéte]y '05. |
You have' children?

I have three.

Are you employed?
Yes, ma'éﬁ;

where do you work?

"I work for Richland District 1 School System. I'm a

'substitute teacher and I am, also am a part-time server at
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a restaurant on Parklane.
Q How about your husband where. does he work?
A He was employed at Columbia Farms, but he got 1a1d
off about two months ago.
| _wnatlis'your maiden name?.
Fleming. '

And are you related to:Amy and Rebekah F1em1ng7

And how many ¢irls are there in your family?
Seven, A

Q
A
Q
A Yes, ma'am, they're-my two 11tt]e«$jsters.
Q
A
Q Seven?

okay. Now, have you had occasion to be around your

s1ster and Curtis Johnson and Wa1ter Gadson?

A  Yes, ma'am. '
Q okay " can you. tell us about an incident’that
occurred about a month before November 20 of 20067

A~ We were over at Amy's house. It was me, Amy,_w
Rebekah, curtis, my husband, and Rebekah and Cuntﬁs was
arguing. iThey was just outside arguing. About what I
don't know. walter and Isaac showed up and circled the

parking ‘Tot a couple of times. I just -- Isaac said a

couple obscenities out the window, "but he never got out

the truck.
Q@ who did he direct those obscenities at?
A Curtis Johnson.

529
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- Yolanda Spenser - Direct examination
by Ms. Fullwood .643
Q Did curtis do anything to retaliate?
A So, -ho, we mainly just tried to get Curtis and my
sisters to come upstairs before it escalated any further.

Q Have you had occasion to talk to your. sister, Amy,

about what happened ontthé‘night,of quemher 20 of 20067

A Yes, ma'am.

Q Did'Amy make any statements to you as to whether or

' 1not she heard Kerwin Parker: say anyth1ng?

A - Yes, ma'am.
Q what was that? .
SOLICITOR DIXON" objection Your' Honor. Hearsay.

MS. FULLWOOD: ' 'Your: Honor, I be11eve she den1ed or.

sa1d someth1ng different as to what th1s w1tness is go1ng

, to say.

, THE COURT:" “The question aga1n7

MS‘\FULLWOODJ What statements - what d1d her sister

| te11 her she heard Kerwin Parker say.

THE COURT: The basis of the>QbJection?
 SOLICITOR DIXON: It's hearsay, Your Honor.
THE COURT: I w111 susta1n the objection. .
MS. FULLWOOD: Your Honor, may I'be heard7
THE COURT: . You may.
Ladies and gentlemen, if you'll retire to your jury
room. Don't discuss the ease.

(WHEREUPON, the following takes place outside the
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by Ms. Fullwood 644

presence of the jury.)

MS. FULLWOOD: 'Your Honor might recall I made -- Amy
Fleming made certain statements with regards to her
sister. And if you remember, it is her statement he
didn't shoot. Might be let me proffer the——4‘

.THE COURT: Go ahead.

CONTINUED DIRECT EXAMINATION

BY MR. FULLWOOOD:

Q What, if anything, did Amy tell you about what she

heard Kerwin Parker state that night?
"A'" She stated to me she heard Kerwin Parker ‘state to

| Isaac that, you know, we don't have. to be shoot1ng each

other, we can just f1ght this out.
 THE COURT. okay.

SOLICITOR DIXON: vour Honor, ‘I may remember her
testimony incorrectly. I don't rehembérlhervdéhying
having heard that, but--- |

MS. FULLWOOD: I'11 withdraw it then.

. ‘THE COURT: Having refreshed my memory, I remember
that having been asked and answered. '

MS. FULLWOOD: A1l right.

THE COURT: We can view the record if you want to,

‘but I have a specific recollection of your asking that

question.

MS. FULLWOOD: A1T right.
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Yo1anda Spenser - Direct examination
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THE COURT: Mine coupled with yours, 11 allow you
to ask it just under that limited question.

MS. FULLWOOD: okay.

. THE COURT: A1l right. Thank you.

Bring the jury back in please.

(WHEREUPON, the following takes p1ace'w1thiﬁ the
presence of the jury.)

CONTINUED DIRECT EXAMINATION

 BY_MS. FULLWOOD:

Q Ms. Spenser, the quest1on I asked you 1s what if

;,anyth1ng, d1d you -- Ms. Spenser what, if anyth1ng, d1d

you. hear Amy say KerW1n Parker--- - _
A: She made a statement that she- heard Kerwin Parker say

we don’ t need to fight this out, to be shoot1ng. we can

‘qut fight this out.

Q How_ Tong have they been together?

A They been on and off for years. B

Q what; if anything, did Amy tel you 'about wfth'Wa1ter

when he gets upset about something? | D

A ' He flips out. He‘justAgets angry and flips out.

Q | what do you mean by‘é1ip out? H

A when things don't go his way or he feels Tike, you

know, he's losing, you know, control on the situation---
SOLICITOR-DIXON: .Object, Your Honor,

A ---he just gets mad.
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Yolanda Spenser - Direct examination
by Ms. Fullwood 646

SOLICITOR DIXON: Relevance.

THE COURT: I will overrule on;grounds of relevance.
You may proceed. | ' |

You may continue 1F,you‘haVe more of an answer.

He gets mad, yes, ma'am, and screams, flips out.

He has an uncbntro11ab1é temper? |

I would say at times.. -

MS. FULLWOOD: No further questions.

CROSS-EXAMINATION

BY SOLICITOR DIXON:

Q

Ms. Spenser, you said there was an incident about a

month priar to the shooting?

A - Month, -month and a half.

Q@  You'said Rebekah and Curtis were outside.arguing? .
‘A Uh-huh.. (Affirmativé)r‘ | g
' Q‘. Do Rebekah>and.Curtis arguexat1ot?‘

A They AFgue. T ﬂ

Q Have you been aréund Rebekah énd'éurtis while they
were dating? |

A Yes, ma'am. -

Q At this point, they were broken up, right, in

November?

A ‘Yes, ma'am. -

Q curtis was jealous a lot, wasn't he?

A I wouldn't say thaf1 I would say that, you know,
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Yolanda Spénser - Cross-examination

By Solicitor Dixon , 647
situation just was -- it was a 1otlof back and forth.
Q Did you see curtis lose his temper?
A I've seen him argue with her. 1I've never seen him

hit her or anything Tike that.
You saw him lose his temper with Rebekah?

Yeah.

Q

A

Q ONn numerous occasions?
A NOot numerous occasions:
] L

More than once?

A I've seen it once or twice. I-haven't seen it like a. ‘|
. _

ot of times.

Q Théy argue:abouthther—guys?

 A ~ The arguments that I've witnessed Wasnft about other
guys. | |
You hever héard éurtis and ‘Rebekah argue over Isaac?
Yeah. | _ _ | |
so, they did arguelabout other gﬁyé?
It wasn't 'so much --- yeah. |
Now, you said that incident where Curtis and Rebekah
were outside arguing‘that walter and Isaac showed;up,
‘right?
A Yes, ma'am. ‘
Q "You said'ISaac said éome stuff out of the wiﬁdow, but -

he didn't get out of, of the car, did he?

A No, ma'am.
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Yolanda spenser - Cross- examination
By Solicitor Dixon

No physical confrbntation?

No, ma'am.

walter didn't get out of the car?

‘No, ma'am.

No physical confrontation?

No, ma'am.

‘Nobbdy throw any puncheé?

No, ma'am.

Ndbbdy,threw anything out the car?

- No, ma'am.

SOLICITOR DIXON: That's all I have.

THE COURT: Mr. Duncan, any questions? .

‘MR. 'DUNCAN: No questions.
THE COURT: Ms. Fullwood, any redirect?

. MS. EULLWOOD: 'No redirect, Your Honor.

THE COURT: You may be---

" chiooses to go on her way.

SOLICITOR DIXON: No objection.

THE COURT: Wwithout objection.

648

‘MS. 'FULLWOOD: I ask Ms. Spenser bé excused if she.

Ms 'FULLWOOD: Your Honor, I call pavid MacDougall.

DAVID MACDOUGALL, hav1ng been first du1y

sworn, test1f1ed as follows:

DIRECT EXAMINATION

BY MS. FULLWOOD:
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David MacDougall - Direct examination

by Ms. Fullwood . ' 649
Q  Mr. Macbougall, how are you employed?
A Licensed private investigator.. 11censed by -SLED and

+

have been so since 1979
Q At the request of the defense in th1s ‘case, have you
been performing work for us?

A I have. _

Q' Ihwant to hand you chis photograph and ask you if you
can identify it. | ‘ B -

A Yes, I can:

. Q 'Okay

A Th1s is, is a photograph that I. took at Church H111

Apartments August 27 of 2008 It 1s the parking area -

 behind apartments, among other apartrnents, .,' and it was
the ‘area that, through my~1nvestigatien, I'determined a

A‘]ot of the act1v1ty we've been d1scuss1ng here toock place.

Q . So, those. depict -the back of Apartment .7

A . AL Church HiTl Apartments, yes, 1t does. - = .

Q -+ Does 1t depict the area between the bu11d1ngs that,
that's been testified about?
A Apartment ., it does, yes.

Q Does it depict the area around the mailbox where

- there are parking spaces?

A The parking area and mailboxes are --.you can see
sTlightly on the right-hand side of the mailboxes.

MS. FULLWOOD: Your Honor, I would move to introduce
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David Macbougall - Direct examination
by Ms. Fullwood | 650

this photograph into evidence.

SOLICITOR MYERS: No_quection.

THE COURT: So admitted as Defendant's next in order
without objection. .

MS. FULLWOOD: Your Honor, while the court feporter
is marking that photograph, I have an édditiqnaT two.

SOLICITOR MYERS: No objection. - .

MS. FULLWOOD: We might as well get them marked right
now. Your Honor, further we had had Defense Exhibit 12
marked and move to introduce>iti1nto evidedce at this
time. w | |

SOLICITOR MYERS: No objectidn.

THE COURT: without objection.

(WHEREUPON, three photographs were marked as:

Defendant's Exhibit Nos. 17 through 19 and received into

evidence at this time.)
Q Mr. MacDougall, answer any questions the prosecution

L

has for you.

' CROSS-EXAMINATION

_BY_SOLICITOR MYERS:

Q David, you have.been over to the sheriff's Department
with folks of my officeAand others to Took at all this
evidence or most of it?: '

A | Twice to the Sheriff's Department, yes.

Q You agree this pistol, No. 32, holds 14 rounds?
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David Macbougall - Cross-examination

by solicitor Myers 651
A I have’ never examined the pistol to make any such
determination. '
Q And the shotgun holds five rounds, one in the chamber

and four 1in the---

A To the best of hy understanding, it would hold Five

in the magazine so to speak, and one in the chamber, but,

: again, I have not examined it in detail. I do know

- traditionally they would hold four or five rounds, and

then the chamber.one. :So, you could have a total of six.

1 Q Come down here and. 1et 's .see:

A (W1tness comes down from the stand.)

SOLICITQR MYERS: Your Honor, cou1d we take these

'things off and see how many shells it holds?

- THE COURT: Yes, sir, you may.

(WHEREUPON the witness comes down from the stand to -

"load shells_ in the shotgun )

7Q Ho]ds four in the magaz1ne and one in the chamber?
A Four in the magaz1ne and one in the chamber. .
Q Four in the magazine and one- in the chamber Total
of f1ve ‘

: SOLICITOR,MYERS: That's all we have, - Thank you.
THE COURT: Redirect?
MS. FULLWOOD; NO nedihect, Your Honor.
THE COURT: Thank you.

THE WITNESS: Thank you.
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Curtis Johnson - Direct examination
by Ms. Fullwood 652
MS. FULLwWOOD: We call curtis Johnson.
' CURTIS JOHNSON, having been first
duly sworn, testified as follows: ~

DIRECT EXAMINATION

BY MS. FULLWOOD:

Q Curtis; I want you to talk s1ow1§ in the microphone
so everybody cén hear you. |
" Yes, ma'am. |
How old are. you? .
Twenty—two.
How old Were you on November:20 of 20067
Nineteen. :- o o
where did you grow up, curtis?
Co1umbfa, Sohth‘Céfa11na; ‘
Did'YOu Qraduate frOm High schoo1?
_Yes, ma'am. | o
whére? |
Eau CTéire,
pid you continué your education?
Yes, ma'am.
where?
Midlands Technical College.
what? ﬁ
Technical education.

Were you in school in Nbvember 2006, 20067
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curtis Johnson - Direct examination
by Ms. Fullwood 653
Yes.
Had you worked since high school?
Richland Memorial Hospital, PDR, wal-Mart.

Oon November 20 of 2006 were you emp1oyed? .

. Yes, ma'am.

where? -
At wal _Mart.

Now, where d1d you Tlive 1in November of 20067
At my mother's.

And who 11ved in that house7

: My mother, my. stepfather, Frank1e B1ue ‘my. brother '

“ -Kerw1n Parker, and myseTf

Q who is o1der you or Kerw1n7

A My brother, Kerwin'.

Q How much older than you is KerW1n7

A fAbout e1ght years.. |

Q All right. Did you and Kerw1n grow up together?
A -Yes, ma'am.

Q And are you close to.KerWin?”

A Yes, ma' am. ‘

Q can you describe your re1at1onsh1p with your brother
Kerwin? ' L

A He was e1ways a supportive brbther.l He was always

there for me, always Tooking out for me, make sure I was

doing the right things in Tife.
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CUI‘"t'IS Johnson - Direct examination

by Ms. Fu11wood 654
Q what kind of things did he do for you as a big
brother?
A He helped me, pushed me to make the right decisions,

on the streets, or do anything wrong, make sure 1. made the

always make sure I went to school, make sure I didn't stay

right decisions, try to grow and be a responsible

o » O > PO > O P O

- individual.

Were you pfoud'of him?

Yes, ﬁa'am.

Look up to him?

Yes, ma'am.

How old were you whehﬁyou met Rebekah?

I was eighteen.

. were you still in high school ‘then?

Yes, ma’ am.

And did the two of you beg1n hav1ng a romantic

relationship?

Yes, ma'am.
when did that occur?

The day i met her.

" okay. Kind of love at first sight?

Yes, ma'am,

And what was her marital status when you two started

dating?

A

It was separated.
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Curt1s Johnson - Direct exam1nat1on
by Ms. Fullwood 655

Q - Separated.
Did she have any children?
Yes, ma'am.
How many?
she had two at the time.
~.-okay. And how did you feel about dating a woman with‘

chi]dreh?

A I didn't mind..

Q - You didn't-mind?

A No, ma am. '

Q Did you do th1ngs with the children as we11 as have a
dating re1at1on$h1p with Rebekah? N

A Yes, ma'am; o |

Q Now, ‘did Rebekah eventua11y become pregnant with your
child? | |

A Yes, ha‘am.

Q  And how did you feel about that? -

A I was happy because we was finally going to be a
fam11y - ' | | ’
Q And with you and Rebekah were =- was it a steady,

continuous relationship or was it kind-of on again off

again?
A It was a normal relationship.
Q Did you Tive with your parents the entire time you

dated Rebekah?
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Curt1s Johnson - Direct examination

by Ms. Fullwood _ 656

- No, ma'am.

~ okay. where else did you Tive? .

we had our own apartment at Copper Field Apartments.

when you say we had our own apartment, who are you

ta1k1ng about?

Q

A Rebekah, 1, and the children.
Q And when did you Tive at Copper Fie]d'ApartmentS wfth
- Rebekah? | ‘
A In 2006. | |
Q © okay. And do you remember how Tong you Tived there?
A For almost a year. | | |
Q  And why did you two stop 1iving there?
A  Cause we got evicted.
Q You got evicted?
“A " Yes, ma;am;
Q . . Did YOU<MOVe from together after thet?
A No, ma‘am.
Q where did you go? '
A I moved back <in my mother's house.
Q  where did she go?
A she moved back into her father's.
Q okay. “pid'she stay at her father's or go somewhere
else?
A she went somewhere else.

where was that?
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Curtis Johnson - Direct examination
‘ by Ms. Fu11wood‘ , 657

she moved in with her sister, Amy.:
Where?
over at Cross Roads Apartments;
How Tong did she Tive there?
Probably a couple of months.
okayl Did she go somewhere aftér that?
Yes, ma'am.

where?

she moved back in with Her.father,'

- Did she stay there until this incident occurred?

Yes, ma'am. -

Now, Amy has -- Rebekah has all thesé sisters, right?

" Yes, ma'am.

Do you know Amy?

Yes, ma'am.

And how did you get along with Amy?

She was always nosey and wanted to be in our"

relationship, Wanted to try to tell us always what to do,

and direct us in our. relationship.. -

Q

A

How did you feel about that?

I felt that it was none of her business and she

needed to worry about her own 1life and her own

relationship.

Q
A

what was Amy's boyfriend?

walter Gadson.
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curtis Johnson.- Direct ‘examination o
by Ms. Fullwood 658
what name do you. know him by?

Rome.

vou knew walter before this happened?

"We talked off and on, but I didn't really associate

him 1ike that.

was he a friend of;yours?

Nb; ma'am.

Did you have any bad feelings towards him?
No, ma'am. .

How about Isaac?

No, ma'am.

was he aniacquainténcé?

No, ma'am. |

Had you seen him around? .

:Yeah, I seen him around.

- where. did you see him around at?

I seen him around Amy and walter apartment.

what would he be doing over there?

He'd just come over and talk to walter, and they
would go ride somewhere and that's about it.

' He was walter's friend?

Yes, ma'am.
what about A.J., had you seen him around?
I never seen him before.

Now, on November 20, what was the status-of. your
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Curtis Johnson - Direct examination
by Ms. Fullwood - 659
re1at1onsh1p with Rebekah7
I mean -- yeah with Rebekah.

what was the status of that re1ationship?

A Me and her was taking some time.apart.

Q Whose idea had that been?

A My 1dea

Q ~ Wwhat were you’ trying to accomp11sh by taking time
apart?

A~ By us tak1ng time apart I thought it would be better 1

for ‘our re1at1onsh1p

Q And were you unhappy that y a11 were apart7 '

A No, ma'am, I feItl11ke it would be better so that we

ICOu1d both be better parents, be better for each other

cause we use to argue-sometimes, :and I.felt like we been
around each other too much.

Q Were you free if you wanted to, to go out w1th other

girls? -
A Yes, ma’ am.
- Q And was she free if she wanted to, to go out with

other guys7
A Yes, ma'am.

Q  Were you okay with that? .

| A.. Yes,. ma'am.

Q Now, were you aware that Rebekah had sort of started

some sort of a relationship with Isaac?
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curtis Johnson - Direct examination
by Ms. Fullwood 660

No, ma'am.
Had you heard anything to that evening?

I heard a little gossip and rumors, but I .really

didn't pay no attention because it.was always jokes.

Q
A
Q
A
Q

might want to take some steps to try to getvback together?
A ' |
Q
‘November, -that y&u wanted to maybe try to get back

D1d that type of -thing upset you?

No ma'am.

You, you said you were taking time off?
Yes, ma'am.v -

At some point before November 20 did you decide you

. Ma'am?

Did you decide, at some point beféreAthe 20th of

together with Rebekah as boyfriend and girlfriend?

A

Q
A
Q

A

" oh, yes, ma'am.

And when was that?‘b

That was, I think, the morning of fhe 19th.

x"The,morning#of;the'19th.

why did you decide that?

Because her mother came and talked to me early that '

morning and Rebekah's mother wanted me and Rebekah to get:

back over for the sake of the kids.

Q

A

Q

Did you go over to Rebekah's house on the 19th?

Yes, ma am.,

- How did you go over there on the 19th?
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CUI"t'IS Johnson - Direct ‘examination

by Ms. Fu11wood : 661
A I drove my car over there'
Q Did you just show up un1nv1ted or what? .
A' No, ma'am, Rebekah called me ear11er and she wanted

me to come over to her apartment. '
Q what were your intentions of goihg over there? '

A My intentions of going“overfthete was to talk to her,

make up, and to get my hair done. - - v
Q- And'who was go1ng to do your ha1r over there?
A - Rebekah. | . o
Q - And. tell me, how did you wear.your hair- at that tjhe?
A ”I had my hair 1ong
Q ‘And what do you mean by 1ong? =
A I used to have my ha1r 1ong and I wear 1t in. corn
"-ro11s ' R
- Q In corh'ro11s? :
'A Yes, ma'am.

Q Is that the type of ha1rdo that you can do by

yourse1f or do you have to go somewhere, somebody do it

',,for you7

A I had to have somebody do it for me.

' QE. Did Rebekah-know how to .do that?:

- A Yes, ma'am.

Q  About what time did you get to Rebekah's house on the
19ths |

A I don't recall. It was nighttime because she told me
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"curtis Johnson - Direct examination
by Ms. Fullwood : 662

earlier on the phone .come at any time.
so, it was already dark? ° |
Yes, ma'amn.

" And who was over there?

Rebekah, the children, and her father..

o Vol e

And Was her father out din, of the apartment or where

- was her father in the apartment?

A Her father was in the apartment in the kitchen:

Q  And what did you do once you got~thefé?

A I got there, I hugged‘the ch11dren,'I hugged Rebekah,

gave them all a kiss, and I said hel1o to her father.

Q . Did Rebekah proceed to start fixing your hair?

A Yes, ma'am. -

Q - Okay. bDid anything happen while she was fixing your

hair?

A Yes, ma'am.

Q . Wwhat's that? )
A I told her =- I asked her really to put clothes on

the kids because it was getting 1éte and they were falling

asleep and it was really cold in the apartment and she

gets upset when I ask her to do that.

Q . okay. From this, what happened?

A From fhis she gets upset. She gets up, takes the
k{ds, go in the room, and lock the door.

Q  Did the two of you argue?
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Curtis Johnson - Direct e*am1nat1on ~
' ‘ by Ms FulTwood ~ 663
A No, ma'am.
Q No? . | )
We11, she went 1n her room and locked the door.
what happened from there? .
A I, I was trying to talk to her through the door, tell
her Tet's talk it over because the-sifdatfon wasn't rea1Ty
that serious. - The on1y th1ng I asked her to do was put
c1othes on the children. ‘ ‘ o
And d1d you eventua11y go 1into her room?
Yes, 'ma’ am. |
;- ‘How d1d you get. 1n7 . :
.. The o1dest Gabby, opened the door
one of her ch11dren‘opened_thevdoor?”
_Yes, ma'am. | ’ |
pid you talk to Rebekah 1n;Her“roqm?
ves, ma'am. ' -
And were either of you yelling at the other?
No, ma'am, not at the time, -the’ beg1nn1ng of the
conversat1on in the room.. (
Q well, at any time during-the anversatﬁpn wes anybody
ye11ing?" } | |
A Not exactly.
Q Okay.
A Our voices was raised, but it wasn't rea11y'1ike‘

yelling.
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curtis Johnson - Direct examination
' by Ms. Fullwood 664

'Whose voices were raised? -
Rebekah's.

And yours?

> o0 » O

Sometimes, but I was trying to talk to her and calm
her downﬂbecause she was'rea11y‘§etting mad.
Q Did this disagreement wake up Mr. Fleming?

A 'No, ma'am.

| Q A1l right. About how~10ngfdidethe two of you have

this d1sagreement7
A ~ we was tatking for a wh11e and I asked her, I said,
hey, you shou1dn t be mad at me putt1ng clothes on the

'k1ds, why you mad Tike that and I told her she needs to

be a better mother to her kids because I can't raise k1ds‘f

‘a1one, and she gets really upset and then she gets on the

phone.

Q Do you know whehéhe calls?

A Yes, ma‘'am. |

Q who?"

A she called her sister Amy First.
Q-  -You said first. | |

Did she make any other calls?
Yes, ma'am.
To who? .

she called the police.

VoD Yo I

okay. 'At'that?point, what did you do?

14
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curtis Johnson - Direct examination
by Ms. Fullwood 4 665

A I 'asked her why did she call Amy and why she call the

police because.the situation still wasn't that serious.

Q And did you wait for the police;to get there?
A Yes,'ma'em. '
Q At any point did Mr. Fleming ﬁake;up?
A Yes,‘ma'am.
Q How did he end up waking up?
A I went to h1s room to knock on the door to te11 h1m ‘
what was go1ng on. o
At that po1nt were you acting up emot1ona11y?
© No,- ma'am. “
were you'kiCking-things,‘ho11ekingeor———'~
No. o n
- ——-anything like that?
No, ma'am; . |
How was Rebekah act1ng?
She got really upset when her father came out to ta1k

“to her and told her she shouldn't have: been upset and mad

at me, and.she.shou1dn't,have~ea11edvAmy and the cops.

So, Rebekah'starfed, went.in the room again; and started
throwing stuff around. ‘She was real angry, throWing stuff
around. | | '

Q who got there first, -Amy or the police?

A Amy got there first and then her father told her to

leave cause she wasn't going to do nothing but cause




W ®©® N O UV AW N

NN NN R e e e l
SO R U NR S O ELTEEFBERBIELESB

553

curtis Johnson - Direct examination
by Ms. Fullwood 066

trouble, and then the police came and Amy try to come back

and get me.
Q Did you see anyone there with Amy?
A No, mafam, the only person I saw was Amy.
Q when the police gdt'there, what happened?
A fhe police got thefe, the po1icé'officer talked to
"Mr. Fleming.
Q And did you give the police any 1ip?
Ail No, ma'am.
Q okay. Wwere you calm wifhwthem or upset?
A I was calm. |
Q pid they arrest you?
A No, ma'am.
Q  You talked to the poiicéglcorfect?
A Yes, ma'am. - ' |
Q After talking to‘the'poiice,,whét“did you decide to
do? _ | |
A- I decide to go home.
Q - was that their suggestion to you?
A . Yes, ma'am.
Q A11 right. Now, you -~ tell me where your'Home is.
A My home is over off North Main.
'Q And how do you get from Mr. Fleming's houéeito your
home‘off Nofth Main? | ' '
A You have to drive on Broad River Road and go on the
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curtis Johnson - Direct examination
by Ms. Fullwood 667

interstate to I-20 and get off .on the Monticello exit.

Q From there, it's where your mom Tives?

A Yeah, ‘you drive up past Eau Claire, go down Columbia
College Drive, turn on North Main, make a right on North
Main, turn-in the neighborhood.

Q As yon-1eft Mn. F1em1ng's‘h6use, did you see anybody?

‘A -Yes, ma'am.
+Q  who is that?’
"A I went downsta1rs, seen the po11ce off1cer, taTked to

'h1m one more t1me ‘again, and then I went to go 1ns1de my

veh1c1e, and I seen Amy on the left side ta1k1ng on the

phone
Did you see anybody e1se7
No, ma'am. - '
You saw Amy on tne phone? . f
Yes, ma'am. | |
Now, what kind of car were you dr1v1ng that n1ght7
1997 white Mitsubishi Mirage.
As you were 1eav1ng Rebekah's house, did you see’ any
other person or other vehicles? '
1?A .- I seen another vehicle.
Q  Where did you see this other vehicle?
| A I seen this other‘yehic1e when I was Teaving out hy

parking space at Rebekah's father's apartment.

Q . - can you describe that vehicle for us?
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curtis Johnson - Direct examination

by Ms. Fullwood 668

A A champagne gold in color, vibe, looked to be a

Honda, -had tinted windows.

HadAyou ever seen that car before?
Yes, ma'am.

Where?

I seen -- I know it-Was Isaac's.

so, you knew thét~—4'you'khew that to ‘be Isaac's car?
Yes, ma'am. | |

okay Cou1d you see who was 1in the car?

No, ma'am, the windows were t1nted |

So, did you 1eave,—— did you Stop when you saw the
car or go on your way77' ,

A I went on my way cause at f1rst I d1dn t really pay

no attention to it unt11 I got on Broad R1ver Road.

Q what happened when 'you got. on Broad River Road?

A when I turn to Broad River Road, the car was
already -- when I turn on Broad River Road in the Teft

lane, I was driving'and'the car, Isaac car, was in the

right lane, slowed down and pulled in the left lane right

behind me.

Q This was on Broad River Road?

A _ Yes, ma'am. |

Q And did you see the vehicle the entire time you were
on Broad River? |

A Yes, ma'am.
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by Ms. Fu1jwood ' 669

1 Q And it was either besiae you or behind you?

2 A It was beside me, but it was beside me,_had.turned

31| behind me,Asiqwed down, and turned behind me.

4 Q Ookay.

5{] A Yes, ma'am.

6 Q And while you were on Broad River, were you engaging
711 in any type(of horseplay with this vehicle? |

811 A No, ma'am. | ‘ | _ ,

9 Q IS -- what, 1f anyth1ng, happened once you got on the
10 1nterstate7. ' | |
11. A A car fo11owed me.

Q Okay. In what way d1d 1t fo11ow you7

13|| A FolTowed me everywhere c1ose1y
14 Q" 7Were you aware that it was beh1nd you then?
1511 A Yes, ma'am. ' _

16| | Q@ . okay. What happened once you get off on the
17 Monticello Road exft7 ;‘

18 First of all, exp1a1n to us how that exit is set up.
19| A The' exit is set up where you turn north and it' s a
20 stop line; and there is different lanes at the exit.
21 Q And d1d you get off on the ex1t7
22| A Yes, ma'am. . ‘
2311 @  where did the Honda go?
2411 A The Honda got offvahdlrode past me through the Tight,
25 which was green at the time, and I was still getting off
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- curtis Johnson - Direct examination
by Ms. Fullwood 670

the exit. By the time I got to the exit, the light turned

red.

Q So, the Honda Qot up to the Tight while it was green?

Yes, ma'am, there was like a middle Tane.

pid it go through the 1ight?

‘Then you puTled up to the light and it was red?
. Yes, ma'a&, it was red and other cars in the othef

arie,” the bther:way;'wére going at the time.

Q Okay.' And ‘what happened next?

A what happened next?

walter jumped‘out'of the car with a gUn*in'his-hand. -
Q .bo you know what kind of gun it was? |

A No, .ma‘'am, by the time I looked to sSee if he had a

gun I ducked down.
Q And was walter in the driver's or passenger's seat?
A passenger's seat. | ‘

Q And what happened next?

A I ducked down thinking he was‘going(to shoot me and

Eé kicked in the car, kicked me in the head.

Q Now, you were in the car and he kicked you in_fhe

Head?

A Yes, ma'am.

Q was your window up or down?

A It was down since I left Mr. F1eming*s apartﬁent.
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Curtis Johnson - Direct examination

by Ms. Fullwood 671
Q How was he able to kick your head through a car'
| window——— |
A Because--- |
Q . ---even if it was down?. . ‘
A Because when he jumped_out the car he pu11ed:the gun’

at me. My first reaction was to duck down Tike he was

going to shoot me.

l'Q How did you duck down?
A I ducked doanthinking he was going to shoot me andip~

he kicked in the car because I was trying to see what was

going oh at the: same time and then he kicked in the car

.i@and hit me right across here.

‘ Q Once you were kicked, what happened next? -
;A : Once I was kicked I started be1ng h1t
Q | By who? |
A Wa]ter. 4 |
Q.  What was he using to hit.you‘with?
A . He was hitting me with his hand,
Q where was the gun at that po1nt7 7
A 'I d1dn t know where the gun was at, was at that
point. , ' -
Q what were you doing while he was hitting you?

A I was st111 trying to duck down trying to look and
see if it was clear to drive off

Q . And do you know if he was h1tt1ng you with both hands
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Curtis Johnson - Direct examination
: by Ms. Fuliwood 672

or just one hand?

A I know that he was hitting me with one hand. Then he

slowed down hitting me, and then I felt another pair of
hands hitting me also. .
Q Did you .see who that other pair. of hands belonged to?

A - Yes, ma'am, I was trying to look and trying to drive
y .

and see if it was clear enough to drive, trying to protect

mysé1f.

Q - Were you moving at that point or.you're still’

stopped?

A Ma'am? |
Q Was your-car moving then or still stopped?l

A 4;I'M'stiT] stopped.’’

Q why didn't you just drive off?

A *Betause,'1ike’1 said, other cars were going,’habpenéd

so fast, other cars were going and they was all hitting.
Q Did any of these other cars 'stop or try to help you

or anything?

A No, ma'am.
Q So, did you remain in your vehicle during this entire
" encounter?. ) -
A No; ma'am.

Q what happened. then that you weren't in the car any
more?

A He pulled me out of my vehicle.
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Curtis Johnson - Direct examination '
by Ms. Fullwood 673

Q eExplain for us -- first off, were you in your
seatbelt? | |

A, Yes, ma'am.
Q was there a peculiar way you had to use your seatbe1t
in that car? | A
A - Yes, ma'am,tthe’driver’s side seatbelt with the Tocks

in that, that's broke.

,:Q : Uh-huh. (Aff1rmat1ve) ‘

CA .‘But'I‘had'toﬁput the‘seat-be1t~in ‘the passenger‘s
'seatbe1t Tock and it st1cks out on th1s s1de So~ I put
it over here, but 1t 1eaves a W1de ‘gap go1ng across

-Q‘ D1d you get pu11ed all the way out of the. car7-

A Yes, ma' am, about ha1f of my 1egs were kind of st111

st1ck1ng in the car. Then I got -pulled out some more.

Q Wwhat kept the car from rolling: once that happened7
A Kept the car from rolling? o ‘

Q " Uh-huh. (Aff1rmat1ve)

A I don t rea11y know I was stopped r1ght there but
at the time I was getting h1t

Q  Had you put your car in park? -

A No ma'am, at the time I was gett1ng hit and I wasn't

rea11y paying attention to the car.

Q ; Do you remember whether or not your foot stayed on

the break?

A No, ma'am, I was getting dragged out and at the time
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Curt1s Johnson - Direct examination
by Ms. Fullwood 674

T was trying to protect myself.
Q Did your car move at all?

A I know when I got up I.héd to run and'jump into my

Q okay. And about how long didAthis attack Tast?

A It happened so quickly. Didn't last that 1onQ,

. probably about a minute tops.

Q At anyAtime when you were around walter and Isaac at
that exit off of Monticello Road did you lean over 1into
the passenger's side of your car as if you were.going to
retrieve any kind of weapon or anything?

A Yes, ma'am, when he was hitting me I was trying to

move away to check to see if it was clear to drive away.

Did you move away to look for a weapon?

No, ma'am. - _ |

Did you indicate to th?m you had somé type of weapon?
No, ma'am,

How did you finally get away from them?

when I seen the guy pulling me again, I traveled and

got up and ran to my car.

Q / okay. And -- now, do you know what that gun 1ooked‘

1ike that walter had?

A No, ma'am, if it was any color, all I seen was black

and I ducked down.

'Q A1l right. Now, during this entire encounter, did
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' Curtis Johnson - Direct examfnation
by Ms. Fullwood 675

walter or Isaac say anything to you?
Yes, ma'am. |

what were they saying to you?

They sa1d—~-

You can say’ what they were saying.
" They said what's. that shit you talking.

They sa1d what S that shit you been ta1k1ng7

'Yes, ma' am.

‘Do you ‘know what they-meant by that7i
-No ma’ am, . on1y th1ng I thought was me argu1ng ‘Wwith .
Rebekah "That's the on1y thing I know
Q - Do you mean -- by that, you mean the argument you two

had been having earlier that evening? -

A 'Yes, ma'am. ’

Q . Did you éee where they.went after you got away from
~ them?

A No, ma'am, I was trying to duck down still making

sure they don' t shoot at me, and I was trying to get to my
mother's house and looking in my rear view, trying to duck

down, at the same time make.sure they don't shoot at me

-while I was4dr1v1ng off.

Q were you-injured during this incident?
A Yes, ma'am.
'Q  How were you injured?
A I had a-1ittle cut right here up under my Tlip.
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curtis Johnson - Direct examination
" by Ms. Fullwood 676

Uh-huh. (Affirmative),
A 1little nick.

It was just a superficial type of injury?:

Yes, ma'am, and also when I got kicked I had some

~dirt in my Teft eye.

Q pid you need medicé1"treatment for what happened?
A At the time not really cause I didn't even-feé1'1t at
the time. o | o o
Q ‘Was it the type of‘cut you would need stitches for?
A No; ma'am.
Q was getting assaulted 1in youk'eye something you'd
need to go to the doctor about? | |
A No, mi‘am.
Q- So,-did you, in fgtt, go to ybur mom's hduse?
A Yes, matam. | | |
Q@ okay. How did you feel after this ambush?
A T felt hurt and upset. - |
Q okay. what do Qbu‘mean by -- when you - say I felt
hurt, what were you,hdrt abéut? | |
You mean physically or something else?
Emotionally hurt. | '
Q@  why did that emotionally hurt you?
A Because I was upset that she :got these two

individuals “to jump me, over me and her arguing about

putting clothes on the'children.
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curtis Johnson - Direct exam1nat1on .
by Ms. Fullwood . 677

You be1ieved that Rebekah had had them do this to

Yes, ma'am.

“Were you upset with wWalter and Isaac too?

Yes, ma'am.

Were you mad at them?

Yes, ma'am, a, a-little bit.

'Were.you crying?

Yes, ma‘am. -

 Wwho was at home once you got'td'youerom's? )

My mother; stepfather, brother

‘D1d you ta1k to your mom and stepfather7

Yes, ma' am

How about Kerwin? -~

Yes, ma‘am'

And was he up when you got home?

No, ma'am.

. Okay. Did you wake h1m up7

.At the same time he was getting up at the same time I

was te111ng him. I went to. go get him, tell him what was

going on.

Q

A
Q-
A

Did you tell him what was going on?
Yes, ma'am. ‘
Did you and Kerwin have a talk?

Not really a talk. It was me, my mother, and Kerwin,
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by Ms. Fullwood , . 678

he was standing right. there in 1ike the middle of the
house and we was ta1k1hg over what's happened.
Q. what did you and Kerwin decide to do?
A Kerwin said he was going to go talk to the
individuals.
Q  Did you and Kerwin have some kind Of_p1an for talking
to him? | ‘
A No, ma'am, we -= wasn't'rea11y no.p1an_whatsoever,b

was no plan to do anything. He said he'was going to go

. talk to them.

Q what did ydu want to accomplish by talking to these
fellows?

A Hopefully get this whole thing worked out cause that

~didn't make no sense for‘Something 1ike that to happen.

Q what do you mean this whole thing'workéd.out?~~

A Like them jumping on me and find out what was going
on,. the reason for that happening.

Q | Did you know why they had done it?

A No, ma'am, the only thing I'm thinking of was me

arguing with Rebekah about putting clothes on the .

children.
Q Did you want two men going around jumping you all the
time?

A No, ma'am,

Q Did you want to héve to kéep looking over your
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Curtis Johnson - Direct exam1nat1on ‘
by Ms. Fullwood 679

shoulder?:

A No, ma' am

" Q Did you want to work that out?

A Yes, ma'am.

Q when you and Kerwin left the house, did you have a

gun?

A . No, ma' am.

Q . pid you have a metal pipe?
A No, ma'am. :

Q when the two of you’wa1ked out the house, did Kerwin
have a gun? v | | | ‘

No, ma'am, I didn't see him with one on him at all.
pid Kerwin have a metal pipe? |

No, ma‘am, I‘didn't‘see bne oh him .at all.

Did you have- brass knuckles in your pocket?

I didn't remember at. the. time, but I had them ear11er
on me when I was work1ng on my car. | |

Q . S0, you did have brass knuckles in your pocket?

A Yes, ma'am. | |

Q Can you tell us why you- had them there?

A Cause I was using them to Finish fixing my cér
because I had a car.accident, but. then the night or two
before, and I had'te finish fixing under my car to why I
use them so I don't hurt my hand. So, I rea11yﬂdon't have

no money to buy tools like that. So, I have to use
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Curtis Johnson - Direct examination
by Ms. FulTwood 680

whatever tools that I have and the tools that I have are

not. really that good.

Q Do you consider brass knuckles. a.tool?

A . Yes, ma'am.

Q  what do you do with brass knuckles to fix a car?

A I use them to fix the car or to bend anything I need
to bend, Tike a nail, or‘use them around. the house or

anything. Like I‘said protect my hand, be —-- if I had to

- take a, anything or hit.or anyth1ng

Q  what do you mean to protect your hand?

A L1ke”up<under my. cars; .under my left control panel.

Q say that slower. |
You were dding‘whatgunder your car? .
A Lower Teft control .panel under my car. I had to fix

that when I got in a car accident that night. Not that

night, but some nights beforé.. when I went up under my
'|' car I had to use a ratchet and turner, tighten bolts.

whenever I tighten it, I always hit my hands. So,: to stop

doing that I always use brass knuckles because. I work on
my car a 1ot-and‘1nstead of hitting my hand and injuring

myself, the brass knuckles are the---

Q So, you were having to go under your car and fix it?
A Yes, ma‘'am, I had to jack the car‘up and go up under.
Q . You would use them on top of your knuckles to avoid

hitting them on the other metal parts of the car under

67
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curtis Johnson - Direct examination _ '
" by Ms. Fullwood 681

there?
A Yes, ma‘am, say I'm t1ghten1ng a bolt and then t1ght
without the brass knuckles on, but I need to get it rea1
t1ght and if I tighten it, sometimes if you -use a
ratchet, and t1ghten the bolt, it will sTip off and you '
hit your hand. -
‘ Okay

So, to stop do1ng that I had the brass knuck1es on.
" Had~ you worked under your car’ that day?

Yes, ma' am. |

And what did-you do w1th the knuck]es after you

,f1n1shed work1n97

A I put them in my pocket

Q okay. = - *”; : L

S A I always put a 1ot of stuff in my pocket.

Q Do you know how 1ong those knuck]es had been in your

'pocket that day?

A I forgot all about them.

Q which car~d1d you take to go'talk to curtis and -

- Isaac?

A My brother's.

Q what kind of car jé that?

A A Mazda Tribute S.U.V.

Q That's the car we've been talking about.a11 week,

right?
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curtis Johnson - Direct examination
by Ms. Fullwood 682

Yes, ma'am.

when you got in that car at any time on the ride over

see any guns in: the car?
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No, ma'am.

Did you see any metal pipes in the car?
No; ma'am.
who drove the car when you Tleft your house?

My brother.

‘okay. And where did-you go first?

Miss Fleming's apartmen%. - S .
Did anybody get out of the car?

Yes, ma'am.

“who? -

My brother.

pid he go to the door?

“ Yes, ma'am.

Did you see that?

Yes, ma'am.

Did Mr. Fleming come to the door?

Yes, ma'am. ‘
Did you see your brother talking to Mr. Fleming?

Yes, ma'am.

 And after he came back to the car, where did the two

of ybu go?
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Curtis Johnson - Direet examination
by Ms. Fullwood . 683

Isaac's apartment.

Who drove over to Isaac's apartment?

Was there any reason you switched drivers?

I told my brother I knew Isaac and them, where Isaac

A
Q
A I drove-over there.
Q
A
1

ived at, had been there before -So, I told him he was

: r1d1ng around the corner -and I sa1d I.11 just drive there.

Q And -that apartment complex has two ways you can get

to 1t off of two roads, right?

A At the t1me I on1y knew one way to get in there

Q ‘“wh1ch way. d1d you go to get. 1n there?

A I -- st. Andrews Road. ' N

Q \Once you got 1ns1de the streets and the apartment
complex itself, would Wa1ter and Isaac's apartment be on

the left or the r1ght7

A "on the left.

Q. okay. Did you drive by Waﬁter's building?

LA Yes, ma'am.
Q. All right. Is there:a parking area in front of the
. building?

A Yes, ma'am.

. Q  why didnjt'you park there?

A cause there was a lot of cars out there they had in

parking spots that night.

Q - Wwhere did you go?
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curtis Johnson - Direct examination '
by Ms. Fullwood ‘ 684

A went around the back———‘
Q Let ‘me see. I might have what I need.

| Your Honor, the mystery of the missing -- Curtis, let
me show you th{s»picture. ‘ |

Have I shown you this picture before?

A © vYes, ma'am. '

Q And do you recognize the'pTace‘thaf this_picture‘
depicts? . ‘ : |

A It's tﬁé backside area because that night I couldn't
really see. A 7 '

Q . okay. You heard Mr. MacDougall testify..

A Yes, ma'am. '

Q And he said that he;téok this I believe in 2008.

Is there anything different about this area-in this
picture than'whéh you were there on November 20 of 20067
A I didn't see all them bushes there at the time. I
didn't remember seeing a lot of bushes.:

Q Sso, the bushes weren't that big?

A No, ma'am.. | ' |

Q Let me show you these photographs of, part:o? the
same area that the police took.

'Is this more 1ike how the bushes were?

A Yes, ma'am.

MS. FULLwooD: okay. Your Honor, if I may, I'd like

“Mr. Johnson to come down .and show the jury, on Defense
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Curtis Johnson - Direct examination
by Ms. Fullwood ‘ 685

Exhibit 19, where he wés parked.

First let me ask you, -does Defense Exhibit 19 depict

the ared where you were ‘parked?

> 0 » o P

Q

just use this to point and show the jury - probably have

Yes.

okay.

Yes, ﬁa'am.'

1'd 1ike you to COme.on'dde~here, Curtis.
(witness comes down from the stand.)

Hold the picture; 1'11 hold- the picture and you use,

to. show them two or three times to get everybody -- show

them where you were parked.

A

Q

0 » O »

Right here:

" okay. Show them where you were parked.

okay. Show them where you were parked.
(Witness comp]ies.j | o |
You can go back up. to the stand..
(witness‘returns to‘the'sténd;)“

A1l right. ANoW, didzyou park nose in or tail in- when . 

you went into that area?

A

,Q’

A

Q

Parked the way I é]ways parked, tail in.
That's the way you always, always parked?
‘Yes, ma'am. | |

Now, by the time you had gotten over .to Isaac and

walter's house, what was your frame of mind?
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curtis Johnson - Direct examination A
by Ms. Fullwood 686

How were you feeling emotionally then?

I was still a Tittle upsét because I was happy -that I

was going to get this resolved.

Q
A

what do you mean by get this'reso1ved?

By talking the situation over and trying to find some

peace about it. -

" Q

okay. So, what were your 1nfentioﬁs when ,you Stopped
over there? 7 )
Go talk to the individuals about the situation.
Did somebody 1eave‘the‘car? -
Yes; ma'am. |
who? »
- My brother. -
- Did you Teave the car? -
No, ma'am.
Why'not?‘
Because my brother told me to stéy in the truck.
1f you'll come down, Curtis.
(Witness comes down from the stand.)
Did you see where your brother went when he jeft'the
tfuck? '
A (witness nods affirmatively.)

o r O

How were you able to see where he went?
I had to turn around over my right shoulder and Took.

And if you would please, show the people on fhe'jury
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~Curtis Johnson - Direct examination
by Ms. Fullwood , 687

where he went.

“1into

‘Right here.

- Come on. We need to show everybody.

(witness complies.)
You can return to the stand.

(Witness returns to the stand.)

" How far down the walkway did he go?

'A11 the way to the end.
Did he, at all times, stay in 90ur view or disappgar
your view at any point?

Disappeared- from my view.

" which way did he go? -

I guess to the Teft because when we, when we came

the apartment complex we seen Walter, A.J., and Isaac

standing out front.

Q
him?
A

Q
A

Q

A
Q
A

when your brother left the car, did he have a gun on

No, ma'am. . |
Did he have a metal pipe with him?
No, ma'am..

SO, you saw your brother walk down the wall, he turns

~ to the Teft, and you don't see him?

Yes, ma'am.
what did you see or notice next?

After that I seen three guys coming out of the back
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- Curtis Johnson - Direct examination
by Ms. Fullwood 688

of an apartment with three shotguns.

Q okay. Did you know who the three guys were?

A I knew who two were, but the other guy I didn't know

who he. was.

who were the two that you knew? .

Q
A ‘walter Gadson and Isaac Wilson.’
Q A1]-right. Now; HBW many shotguns did you see?
A I seen three.
Q Okay. what was the lighting -1ike out there? .
A Light was -- I was able to see some areas.
- Q Were there street 1ight5 out there in that area?
A Yes, ma'am.
Q. Can- you describe the gun that Isaac,had?“
A 4Yes, ma'am ' |
. Q what d1d it 1ook 11ke7
A It was a big, long shotgun Tike the one- r1ght there
on the floor. |
Q okay;: So, 1is this the shotgdn3y0u.saw IsaaéAwith?‘
A ‘Yes; ma‘am. -

"Q° “what kind of shotgun did you see walter with?

A walter had a shotgun that had a curved butt at the
end of it. He was walking with that in his hand.

Q@  And what kind of shotgun did A.J. have?

A A.3. had a shotgun that Jookéd like Isaac's, but it -

was a smaller version.
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Curt1s Johnson - Direct examination
by Ms. Fullwood 689
THE COURT: Let me ask this question, anybody on the
jury need to. take a break?
(No respdnse.)
| THE COURT: Nobody? e
| ~ (No response.). |

THE COURT Go ahead. You may proceed.

- Q Curt1s, I'm having- you lTook at Defense Exh1b1t 17,

18, and 19. ;

. Can:you show,meﬁ using any of those pictures, where

you saw:those men come from? .

A Yes, ma'am.

Q@ Wwhich picture shows it best?

This one?.
A . This one.
- okay. This is Defense Exhibit i?}
where did the men come from?
A That directioh. |
-_Q‘. So,.1et'$ come on'down here again.
A. (witness comes down from thé stand.)
Q I want you to show the people on the jury where they
came from. ; L |

A Right in this direction.
So, this patio area by the tree?

Yes, ma'am.

o r O

Where did they go from there?
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the time, but at the time I could see him wa1king~ih the

-same direction towards my brother's truck.

> 0 » o » p

Q . Okay. So, I'm going to get you to come down and show

curtis Johnson - Direct examination

. . by Ms. Fullwood - 690
A They was walking towards my brother's truck.
Q All right{ which of these pictures can'you best use
to show us the direction they walked and where they
walked? |
~(witness points.)
This one?
Yes, ma'am.
where did they walk? -
\IS”“— | : .
Go to the stand and demonstréte.
what direction did they go? *
Show me up there.
A - They walked ih;Tiké“a slanted direction towards my

brother's truck. 1In these bushes, they wasn't that big at

So then the bushes were more like this?

Yes, mafam. A |

okay. They were able to walk through'the bushes?

Yes, ma'am. |

And how far down did they come?

It came about‘ha1fway,.about halfway because they had .

stopped at a certain point.

the direction they walked and where they came to at'a |
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"by Ms. Fullwood 691

certain point.

| 'Okéy. I'11 tell you what I'm going to put you over
here betadse your Voice that way will carry over to our
court reporter. | '
A They came this direction.right hére and they stopped.
They Stopped'because.bhce I seen, ane I seen them- come .

out with shotguns -- actually I heard them come out. when

they came out, Isaac asked walter 1s-that.the truck right

there. walter said yes. ZIsaac,sayS'we11,’wefre going to

shoot the niggers. When I heard that, I turn-my brother

truck on and I stafted:bumpiﬁg the ‘horn and when they

heard that they stopped.
Q show us where they stopped.

A - Right about here.

| @ ° use this as a pointer cause you're using your whole "
L P y .

hand theré,

A . Stopped right aont there.

Q Right about there?

A Yes; ma'am. | _ ,

Q were they on the asphalt or still in. the sﬁrubbery

area?

A . I couldn't really make out cause I was looking over
them at the shotgun at the time. My whole focus was on

the shotgun. |

Q Move down and show these next people the way they
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by Ms. Fullwood . : 692

came out and stopped.
A Came out and stopped right there.

Q Move down a, a little bit more so everybody can be

.sure to see that.

A came down and stopped right here.
Q So, what did you hear Isaaciéay as they were coming

out of---

A I heard Isaac say to Walter is that the truck right

there. Wwalter said yeah. Then Isaac said well, we're
going to shodf the nfggers. » | )

Q okay. And niggers, how did you react to that?

A I was terrified.

Q okay. And.why?:s

A . Becausg‘my brother, my brother wés out of the truck
and I was in the truck‘andVI'was<scared. |

Q okay. Sso---

A I was scared we weEe going to lose our Tives that

night. I was terrified. I was terrified.

Q Had they noticed you?

A  when I turn the truck on and sfarted bumping fhe horn
for my brother to come back they, they stopped.
Q okay. When did you see your brother next?
A I seen my brother run back towards the---
(The remaining porfion of Defendant Johnéonfs

testimony is missing.)’
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by Solicitor myers 693

THE COURT:. You may proceed.

CROSS - EXAMINATION

BY SOLICITOR MYERS:

Q You said when walter kicked you through the car

window he cut your 1ip, is that right?

A I don't know when it was cut. I don't know when.

Q So, ifI héardkyou testify earlier that when walter

kicked you'through the window and you put your hand up to

your 11pﬂand said he cut my 1ip-a10ng'here-——

A No, sir.

Q I'm wrong?

A‘v ,He kicked the windbwA-—.ijWas_puttﬁng my hand up to
cut my face, and he kihd of kicked me in.the eye afea. I
had some dirt in my eye. | .

Q .I'heard you say about dfrt in your'eyé, but I also

saw you point to your 1lip, said he cut your 11p§——

A I'said Iwas injured up‘hndep.my Tlip. I had an

injury to my 1ip I.recognized later at the time. I didn't

- even feel anything.

Q When .did you recognize you had an injury around your
~ Tip? |
A Later on: after I came to the jail.

Q After you came to the jail?
A Yes, sir. '
Q

How come this police officer didn't see any kind of
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curtis Johnson - Cross-examination . -
by Solicitor Myers . 694

injury to your 1ip?

I don't know, sir. | _

bid you. tell him that walter kicked you?
 Yes. . |
‘Did you point to where your 1ip was cut?

A I didn't know my 1ip was cut at the bottom. I was

: just know -- I was,trying'to protect my face from getting
" shot. A1l I know is I got hit and I”qupedfon; pulled out

" the car. .

Q when you told him walter kicked you, he Tooked at

1 your face and he didn't see no injury.

where was that injury?

A~ Later on, sir?

Q - Uh-huh. (Affirmative). .
A The injury that I had was down -here ub uhder down
here. ' | | | '

' Did you get it in jail?
No, sir. |
where did you Qet it? .
1 got it when they jumped on me I guess..
where? | |
They jumped oﬁ me off Montice11o;;“
But you couldn't seé it? |
‘How I, was I supposed to seé.it, sir?

~ Your brother drives from Broad River and in his
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Curtis Johnson - Cross-examination
by So11c1tor Myers o 695
S.U.V., 1is that right?
A . Yes, sir.
Q walter and Isaac are not there. So, your quest to

find them, your trip.to find them, you go back to the

~apartments where Isaac lives, is that right? -

Yes, -sir.
who“drbVé?’
.1 drove over there.
why? | | . ,
},BetauseTI“to]d my brother I knew wherejheawaS[at and.
1'd drﬁve over.there. - | | | L .
Q 7» You knew where Isaac 11ved7

A Yes,’s1r, from dropp1ng the k1ds off to get- babys1t,

‘Q 5 So, if they weren 't at Broad R1ver, on your hunt to

-f1nd them the next th1ng was to -go over to the

. apartments, is that r1ght? '

A Wasn't the hunt to find them at all, sir.
d‘ 'A11.right. 1Béf0re you got over there,fdid, did you
call up,aﬁybody, Rébekah, Wajtér,‘ISaa¢,'or'any of them
and say, look, we're coming OVQr-sp'we can talk it out?
A No, sir. | |
Q Did you want to?

"Huh?
A No, sir.

Q why?
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_ curtis Johnson - Cross-examination ‘ |
<« . - by solicitor Myers . 696
why didn't you want to. if all you're. going to do is
talk?

why didn't you.say, fellows, can't wait till

tomorrow, my- brother and I, we can't wait, we're coming to

just talk it out? . [
S Why"didn't.Ydu’want to?‘-
'Sir,‘i¥—— |
.Huh7 N ﬁ‘ . |
I was st111 upset and hurt at the time.
'Upset and hurt at the t1me7 h
. Yes,. I wasn t———}

»That S your ‘reason for not ca111ng up these men

'gsay1ng we Just want to talk it out?:
‘A" T wasn "t th1nk1ng about no phone, s1r

Q what were -you th1nk1ng about7

You were thinking at going*oveh there'to do some

iharm, to-fight it out, wasn!tuyou?

' ,A : No,VSir, I Wasn't;<sin7 o (};»g

.Q why didn't you call them7 | .

A" . I Just wanted-to go over there and ta1k to them

. Q  Why didn't you say look, I'm Just want1ng to come

over and talk w1th you7
o why didn't you do that7

A - That S what we did when we got over there

Q why - didn’ "t you warn them and---




584

W ® ~N o A W N R

o o
I N Y

NONON NN N R R R
A W N R © © N oW

Ql ' why didn' £ you ca11 thei? .

=
S

o » .AD':§.~‘

Curtis Johnson - Cross-examination ‘
' - by 'solicitor Myers - : 697

MS;fFULLWOOD: Asked and’ answered

- SOLICITOR MYERS: He hasn't answered it. If hed

“apswers it, I'11 be happy to.stop.

THE COURT: Ask it.one more time. . . .

1

Te11 th1s Jury one good common sense sound’ reason why,

‘you d1d ‘not ca11 them

A I d1dn t th1nk about ca111ng nobody, s1r, ‘at the

‘t1me T ¢ _ | u
Q D1dn t th1nk about ca111ng them s1r, at the time? 7w
41A: I was Just th1nk1ngrabout go1ng,'try1ng to ta1k 1t |
igover sirﬁiﬁﬁ*v s " ' IR
T;Qd#>«Just th1nk1ng about go1ng over to ta]k 1t over, but ,:

1 not 1et them know you re- com1ng, 1s that r1ght7

Is that r1ght7

AI Just wanted to ta1k to: them
1onu have to speak up Touder.
dJust go1ng to go.- ta1k to them
EVJust go1ng to. go ta1k w1th them

You sa1d a 11tt1e while ago you saw them out front

~ when you pu11ed up to “the apartments, d1dn t you7.,~ﬁ
VA. . Yes, sir. ’

Q. If you saw them out front, why d1dn t you pu11 up and

ta1k’W1th them out front?'

why did you have to sneak around back?
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Curtis‘Johnson.—_Crosséexamination
‘ by Solicitor Myers 698

A I ain't sneak around back, sir.
Q why didn't you drive around back?
| why didn't you just drive around out front?
A The parking lot was full of cars and plus they seen
the truck already. : o | -
Q Let's break that down. The-parkﬁng Tot is full of
cars. They -- these places are full?
A Yes, sir.
Q You can't stop in the middle of the road and say
fellows, we're here just to taTk.it out?
why didn't you do that?
A Sir, I didn't want them thinking I was trying to go

over and hurt them or anything like that.

1 Q why didn'f you stop there?

A1l you wanted to' do was talk?
A T was just gonna get a'parking spot and go talk to

them.

Q- why didn't you stop there?

You're already out there, why didn't you go éround
back? | “
A They seen the truck. ,
Q If they seen the truck, why didn't you stop and talk
with them?

-why.did you sneak around there?

A I wasn't tryihg to sneak.
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Curtis Johnson - Cross-examination 4 .
by solicitor Myers : ‘ 699

Q why did you---
A They seen it.
- Q ° What difference does it make if they have seen the

truck?‘

You-~-

‘A They seen the truck.

Q hat*differente'does that make?

A I wasn't trying to ride or cause any harm or do

' anyth1ng I wanted to try to park, get out, and try to

talk it over with them.

Q :The'reason you didn't'stop{ﬁight ‘then and is all

these p]acés, all these parking'places, ain't no vacant

one, 1is that right? | N

A Sir, when I 1ookedf1 ain't seen no parking lot open.

Q. - The parking Tot is full?.

A  when I Took I gintAseen no parking spot.

Q' ‘Do you te11 them hey, there's no parking spaces, o)

we' re go1ng to pull around back so we can-talk it out?
No, sir. |

" why not? |

IVI wanted to park and té]k to thém. | .

You were really upset then.‘ You're still upset?
Sir, I was upset, concerned, whatever. Just wanted

to talk it over.

Q wanted to talk it over, upset and talking it over,
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Curtis Johnson - Cross-examination
by solicitor Myers 700
but you sure-have got a clear memory of where you parked.
You said you parked by some mailboxes. .You even remember
the mailboxes, {s that right?
A~ No, sir, I didn't say I parked by any mailboxes.

Q We're going to talk about that. Drove by the

‘apartment and I parked the vehicle down from the apartment

near the mailboxes. That's what you told the officer at

the jail on November 20, 2006, when you were fa1k1ng with

him.

A Nd, sir.

Q You bdrked by the mailboxes?

A No, sir.

Q. You deny you told him you parked by the mailboxes?
A I didn't tell him that, sir. - :

Q ‘I'm’going to put you,:him on the stand, put you on
notice. S

A Yes,‘sir.

Q You still deny you to1d‘h1m*§ou,parked by the
mailboxes? -

A I didn't te]1 him 1 parkéd by any mailboxes.

Q You're so upset you just want to talk, but you

remember even thé'height of the bushes.

A I know the.-bushes wasn't that big. I barely even

seen any. bushes when I went back. TI.never been back there

before.
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curtis Johnson - Cross-examination '
by ‘Solicitor Myers 701

Q Yéu just had two photographs a while agd Ms. Fullwood

. was showing you, and you said, no, the bushes here in this

one, they weren't that tall back that night. You even

’remembered the height of the bushes 1in yoUr upset,

confused state?. _
A sir, I didn't see a bushy tree like that when I was
riding back there. I did not see that.

Q  You're talking about all -kind of details,

~Mr. Johnson. Even the height of bushes and where you

parked, but you're so confused and upset.
Is that what you want us to believe? -
A. I didn't say the height. I said the bushes wasn't

that big. . It was small. I couldn't even see. It was

" dark outside.

Q Three men come out and all three of them have guns?
A Yes, sir. :
Q- I héard you a little while ago describe those guns 1in

detail, what each one of them Tooked Tike.

A" Yes, sir.

Q Do you remember even what the guns looked Tike?

A when they came out, the shotgun gun, sir, I was so

scared and terrified I didn't want to make a move |

. whatsoever in the vehicle cause I didn't know what was

going to happen next.

Q They came out with shotguns and you're so scared and
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Curtis Johnson - Cross-examination A
by Solicitor Myers « : 702
terrified you're able to look and see what each shotgun
Tooked Tike? |
" You even described the butt of one of them.
A Yes, sir, I seen, by the way they waslho1d1ng and

walking, walking towards the truck.

Q You saw?
A Yes,.Sir.
Q And you were:so scared because they were po?nﬁjng

three shotguns at your brother?

A No, they céme out first‘pointing the Qun at the
truck. v : o

Q Huh? . 4 4

A Then I start the truck. After I hear, after I hear
Isaac say was that,fhe.truék rTght'fhere, officer said
yeah, and--- . o -

Q oh, as soon as they came out, you started up the

truck?

A No, sir.

Q Before they're ta1k1ng?'

A No, sir. |

Q bidn't you just say that right thére?

A No, sir, I didn't.

Q I'm sorry. I mﬁsunderstdod you. ' GO ahead. I'm

sorry to cut you off. Go ahead.

A After -- Isaac said we gonna shoot them niggers.
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Curtis Johnson - Cross-examination
"~ by solicitor Myers. . 703

Q  Uh-huh. (Affirmative).

A I turn the truck on and start bumping the horn

because my brother was out there. I was scared for my.

_brother's 1ife.

Q where waS'your brother when they first came out?

A Already walked to the beginning of thé patio to talk -

to them. ‘ ‘

Q - He was coming back around this way or where?

A He was éom{hg back. “

Q why'did he goltd the:front to ‘begin with?

A He wés'in the frontiwhere>We-seen him at.- |

Q He was going around the front to talk with thém?

A Yes. - o

Q Y'all had seen‘them'at'thé front. so, you park back

down over here so~he_cou1d‘gb‘back over and fhere's no
parking spaces over here either,. right? .
A No, sir. ﬁ‘- |
Q A1 that is full?
ﬁ.The whole fhing is Fu]1?

A Yes, sir.

: Q .-.S0, he's going to do your talking for him.

why didn't you go talk?
A Because.
Because what?

My brother said we wasn't going to talk to them.
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curtis Johnson - Cross-examination
by Solicitor Myers 704

Q why didn't you talk?

A My brother told me I want you to stay here, want'you
to go talk to them becauée --
Had they.confronted your brother on Monticello?
. No, sir..
who did they confront?
Me. '
why didn't you----
My brother told me to stay there cause I didn't want
them to think I was trying to do anything. |
Q. Go ahead. -
A - They don't know him. so, my.brother‘want to go talk

to him.

Q If they don't know him, why —-_is he‘avgood fellow to

talk with them?

A No, sir, I don't know. Maybe they thought I was

‘trying to do something.

Q why would they thfnk'that?A

A They just jumped him.

Q- They just jumped on you?

A - Yes, sir.

Q Three guys come out with shotguns, is that right?
That's what you told us.

A Yes.

Q  You tell this officer over here that your brother
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curtis Johnson .- Cross-examination
by Solicitor Myers : 705

says put down the gun, we can fight it out. I think you

told us that here a, a Tittle whiTe‘ago, is that right?

A No, sir.

Q- You didn't tell us that a 11tt1e while ago?

A No, sir, my brother said, please, put down the gun,
p1ease we d1dn t. come over here to harm anybody, shoot

anybody, Just came to talk.

Q I wrote down here you said please three or four

times. '
Where in your statement to officer Collins did'you

say;ydur brother said please, please, p1ea$e?,‘~ |

A -sir, I was so scared and shook up when I wrote that

statement. I didn't want to write the statement.

Q- You weren't so scared and shook up you couldn't

describe the shotguns, were ybu?

A I was scared and shook up.

Q . Didn't you tell this officer here that they came out,

‘T see them come out with shotguns, Isaac, Rome, and the

other dude named A.J.?

How do you know his name was A.J?

Because the officer told me what his name was.
The officer told you what-his'name was?

Yes.

You sure about that?

> o0 r»r O >

Yes, sir.
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curtis Johnson - Cross- exam1nat1on
by Solicitor Myers ' 706

Q  You sure about that?

I A° 't Yes, sir..

Q The other dude named AT and they po1nted 1t at my
brother s truck and I was.the dr1ver | My brother was
outside and he sa1d put the guns down and 1et s f1ght 1t A

N .

He didn't say that?;

A No, Sir,jthe officereff'
‘Q  Huh?
A The °ff1cer asked' me was it going to: turn into a’

- fight. I sa1d I d1dn t want a fight. I was go1ng to talk

it over. and the off1cer asked me do- you th1nk it wou1d

turn into a. f1ght He', sa1d s1r, my 1ntent1on wasn "t to

go f1ght and I sa1d cou1d it poss1b1y turn 1nto a f1ght

>and I sa1d sure poss1b1y, that cou1d have happened but
,imy 1ntent1on wasn 't to f1ght but to ta1k ‘to them
Q. L1sten to this carefu11y cause your s1gnature is -

right be]ow it heret ‘My ‘brother .said put the gun- down and

let's fight, and Isaac says,’ ‘yeah, and then ‘they start

.fightind._

A sif, T-=- |
Q You deny you told off1cer Steve Co111ns that on |

'lNovember 20, 2006 ‘at Lex1ngton County Sher1ff s’

'Department-—~ﬂ

A Sir, I'was so- shook up -trying to exp1a1n to them and
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Curt1s Johnson - Cross exam1nat1on ‘
"~ by Ssolicitor Myers 3 707

*he was try1ng to calm me. down, and he to1d me the story

what happened knew 1t was se1f defense don t worry about

1t and I said, s1r———

Q- If your brother told them to put the guns down and
‘Tet S. f1ght it out and they put the guns down and start
Af1ght1ng, that 1sn t se1f defense, that S mutua1 combat
. they' re agree1ng to f1ght 1t out.

{A__.;No, sir, they d1d not start a f1ght .
;-Q jf}why did you say in here they started a f1ght7
';~A3‘?fI was - shook up I d1dn t want to make ‘the. statement‘b
t: at a11 I to1d ‘the - off1cer I d1d not want to make a-
%zstatement My brother was shot I th1nk I shot the k1ds:f
L th1nk I shot the kids. ‘

’ Q,‘? Woe; Let me stop here

You to1d th1s off1cer you d1d not want to- make a

'gstatement7 A“""'“'

’ A:? Yes, s1r A 7 '
£ Q " you: d1d not want to make a statement7 .
~A4?@ Yes, s1r, T d1dn t want to wr1te anyth1ng down 1I,'

bwas 1) hurt » I~~—'g

MS. FULLWOOD: Your Honor, .I believe we're getting

. into.an area where we might have to take up a matter of

. -Ia.W g

SOLICITOR MYERS veah, I don't think so, but I would

11ke to talk about that a little b1t yes, sir.
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curtis Johnson - Crosseekamination
by solicitor Myers : 708
THE COURT: Ladies and gentlemen, please, if you
would, retire to.your jury room. Doe't discuss the case
or begin any deliberations. | -
(WHEREUPON, the following takes p1ace out51de “the
presence of the Jury ) ‘
THE COURT: Ms. Fu11wood, be habpy to hear from you.
MS. ‘FULLWOOD' with -- if wefre going to get into l
quest1on1ng that' s going to 1nvo1ve -- we probab]y heed to

have a Jackson v. Denno.hearing.

SOLICITOR MYERS: T don't th1nk we need a Jackson v. ‘

Denno hearing because he's taken ‘the stand, and when- he
takes the,stand, it's just 11ke any. other w1tness.

THE COURT: I understand. Ieﬁthere a -- here‘is the
quest1on Do you wish to -~ are you go1ng to attempt to
adm1t the statement?

 SOLICITOR MYERS: No,. sir, I'm just asking him:what
he told this officer. '

THE COURT: Yes, ma'am. o e |

~ MS. FuLLwoOD: This is my,understandihg of the law,
judge. when he testffies, any type of technical fifth
amenqment Warnings'of-the rights;:just basically not an

issue, but voluntariness -- if -- an involuntary statement

15 never admissible for any reason even for impeachment.

Now, I might have it backwards, but I'm pretty sure

. that it's that way.
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Curtis Johnson - Cross-examination .
by solicitor myers . 729

THE COURT: Mr. Myers, you may continue.

CONTINUED CROSS~-EXAMINATION

BY SOLICITOR MYERS':

Q . When your brother came around,; your brother said put

down .the guns and let's fight, your brother started

"fighting?

A “No, sir. = -
Q  Isn't that what'you told. this officer?

A- " No, sir;

Q And the reason you ran over: Wa1ter is cause your .

brother was f1ght1ng with AZJ. and~Isaac, isn't that f_j

r1ght?

A No,'sir”

Q why d1d you run over walter and not the other two7
A ° Because ‘walter was pointing the gun~at my brother.
He cocked it and ran towards my brother to shoot him.

Q- - Other two didn't have guns pointed at ‘your brother?

A - Yes, sir, he did.

Q why didn't you run over towards the other two?

A cause-wa1ter was running “towards my brother to-shoot
him B |
Q;M" walter was running towards your-brother to shoot him?
A Yes, sir.

Q The other two had shotguns pointed at your brother?

v
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curtis Johnson - Cross-examination

. by solicitor Myers 730
A Yes, sir.
Q But you choose to run over walter?
A Yes, sir, he was running towards my brother while he

was trying to come back to the truck and trying to shoot.

“my brother after he cocked the shotgun.

Q Your brother was trying‘to come back to the truck?
A Yes, sir. SR
Q And'you said, when you craﬁkéd-up the car, the car
was cranked up, and you started running at him, walter
started running sideways and backwards? -
A The car was aTreédy cranked up when I heard him say
they was going tofshoot-us,'start the car----
Q@  Right. | o
A And Wa]ter was run back sideways?
Q He's running back SideWays? ' A

How is he pointing a gun at you if he's trying to get
away from you? ‘ -
A He was running'back; running<baék sfdeways pointing

the gun up at the truck.

Q Running back sideways pointing the gun up at the
truck? '
A Yes, sir, at first He was pointing the gun at'my

brother,'stop from running, shoot my brother with the gun.
Q Yeah. |

A He ran back.
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“Curtis Johnson - Cross-examination
by Solicitor Myers - 731
Q vYeah.
A when4he was'run,back sideways he ran back upon the
shotgun up at my brother. My brother was out of the
truck. ‘ |
Uh-huh. (Affirmative).

He was going to shoot me.

Q
A
Q He's:goihg tp:shootnybu now?
A ‘3Yes;"sir. o |

Q ‘Becéuse ydu're'tryingfto-run‘him over?
) , :

No,’sir, cause I:Was trying to stop him from killing

4

| my brother.-

Q What were you do1ng go1ng at h1m with. that car

acce1erat1ng7

A Trying to stop him from shooting my brother.

Q You didn't,éven,knéw(you hit him?
Is that you ton”the jury?.
A Yes, sir. '
Q = Run over a man and you to1d us you didn't even know
you hit him? |
A Later on I found out I hit him.

Q  Later on you said you found out_you hit him. You

'sa1d everything went black.

.‘A' Yes, sir, I remember seeing a tree and I hit

something.

Q You hit something. You said then you looked over,
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curtis Johnson - Cross-examination
by solicitor Myers 732

and your brother is fighting with two people and two

people are ho1ding guns on him?

A No, .sir, my brother was trying to get away and A.].

was trying to hold him down and Isaac had the gun pointed
at my brother. |

Q | You said A.J. was try1ng to ho1d h1m down and Isaac
had the shotgun on him. . You to1d this officer here your
brother was fighting with the dudes.. You started, the
truck up, and aimed it at Rome, that s Wa1ter, and that
you' ran over h1m h1t h1m7

Didn’'t you tell the officer here you hit him?

A He told me that he found out they hit him when we was -

“having a verbal conversation before I wrote that

statement.
Q You were‘interviewing‘theaofficer?

rHe was giving. you the'infqrmatjdnnand you wene‘ask{ng
him the questions? | A
A He was 1nterv1ewing‘me "He asked me what was’ go1ng ‘
on. We talked before I wrote that statement
Q | Anyhow, in this statement you sa1d I hate him and
then he hit the tree and then you said I seen my brother
st111'fighting,> Now, how -~ you didn't name A.J. and
Isaac holding a gun or fighting with your brother in the
statement. | '

why didn't you put that in there?
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.curtis Johnson ~'Cross—examination
by solicitor Myers _ 733

:That's new today. That's the first time we heard

that.

A sir, I told the detective that.

Q . You told the detective that?‘
A I told him that. | |
Q You told this detective that night at the jail A.J.

was fighting with your brother and Isaac was holding a

" shotgun?

A Yes, sir.

., Q‘ I'm go1ng to put him on the stand to deny you to1d

“him that ST S

You still want to st1ck to it?

" A Yes, sir. | |

Q  And then you told hjm thaf_you —~'you reached in the
" glove box, but you d{dh’t~know a Qunlwas in there;,but you
. reaChed~ththe gTové box and ph11ed out the pisto1?. |
‘4‘A" Yes, s1r I seen ‘one 1n there before when I was

‘ dr1v1ng my. brother's truck.

Q You said.when you went over this there wasn't any
guns 1in the truck. You told Ms. Fullwood that earlier.

A I wa§n't“thinkihgvabout any guns in the truck when we

run over there.

"Q You had run over a man, blacked out, and all of a

sudden you knew to stick your hand in the glove box with

"the gun in there?
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Curt1s Johnson ~ Cross-examination
by solicitor Myers ‘ 734

A No, sir, when I seen my brother's 1ife in danger I

Tooked in the glove box and try to save his Tife.

'Q . So, you ain't. so upset and confused and terrorized

now that you can't think straight, that you know to reach .

in there and get a gun, isn t that right?

, A-”‘3I was’ still terr1f1ed

Q - You were still terr1f1ed?

A . still terr1f1ed He had a shotgun on him.

Q. Sa1d I still seen my brother f1ght1ng, and then you

said you shot. one shot to get. them off. my brother, and you )

said when I got out w1th the gun, “after you 'd shot at 4j'

them they all stop and they get up and start running

away. The fe11ows W1th your brother try to run : away after 1; -

~ you shot one t1me

Isn't. that what you told this off1cer?
No, sirﬁ

I'm going*tofputuhim on'the stano.

we had a verbal: conversat1on——— 

“That n1ght you to1d ‘him you shot one time, and then

they ‘got off your brother and tr1ed to run away. You

- deny---

A" 'No, sir, I shot him through the tree, and they was -

pressing me down hard, and my.brother was on the ground.

~and Isaac had the‘shotgun on him. They wasbabout to shoot

him. My action was to go save my brother's T1ife. I shot
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Curt1s Johnson - Cross-examination
: by solicitor Myers S 735

. the gun 1n “the tree hop1ng they wou1d get off my brother

: and stop

Q- And there‘s'three*peop1e over thereytand'youfsaid I

shet_the gun until it was empty. ,
. You told the officer that, didn‘t you?
A I to1d them I shot the gun 'He asked me how many

t1mes I shot 1t I Just sa1d I shot and pu11ed the gun

: out the way

Q Let me ask you th1s, _ _
D1dn t you te11 the off1cer that n1ght at the :
Lex1ngton County Sher1ff s Department I shot it unt11 1t

was. empty7

, AA'“ LI to1d h1m I shot 1t deonft.knOWVhow}many times I

~ shot 1t

AQ . D1dn t you tell h1m I shot 1t unt11 it was empty?
A' He asked me how many t1mes did 1 shoot it. He sa1d“‘
how many t1mes I shoot 1t once tw1ce or what I Said,

s1r, I ‘don’ t know 3 I was Just--— -

,.Qk»; I te11 you what I m go1ng to. do, I'm go1ng to ca11

h1m to test1fy in'a Tittle b1t and I m go1ng to ask h1m

. what you sa1d and if he says I shot 1t until it-was

empty, is he lying or are you 1y1ng7
MS. FULLWOOD: Objection. P1tt1ngf
THE COURT: . Sustained.

Q. = Did you tell him that? -
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Ccurtis Johnson - Cross-examination
- by solicitor Myers 736

'A_ A1l I'm saying is what I told him that night.

Q That's good.
You deny telling him you shot it until it was empty?
You deny that? .

A I told him I shot the gun.

Q . we'll put him on the stand. You said in here a

Tittle while ago I don't know what I did-with the gun.

You said that a little while ago. | |

A Yes, 'sir. | ' o .

Q@ Didn't you te11.this'officér'hehevthat‘n{ght at the
Sheriff's Department that, aftef shoot{ng, the guy dfobped

the gun on the ground, my brother left with it?

A He asked me what cou]d happen to the gdn., I said T

don't know. He said don't you think you could have popped

and dropped it. I said I don't know. He asked me that

- that's the .one that said don't yod think 1thnobab]y

dropped. A

Q " He's the one who-said that?

A Because I was in shock.

Q He was the one that told you that?

A I said, sir, I'm in shock. I don't even feel Tike

talking about that right now. We had a verbal

conversation hefore I even made that statement. .

Q Your brother's over these two‘guyS,IIsaac and A.J.,

and they're all.together, now you'empty that gun, and

03
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curtis Johnson - Cross-examination
by solicitor Myers 737

don't hit your brother, ki1l a man, and paralyze another?

A I did shoot my brother.

Q lPardoh?

A" I did shoot my brother.

Q " You shot your brother? |

A " As you seen earlier 1h'tr1a1v he was shot.

‘Q  You're the one that shot your brother?

A Yes, sir. _ |
Q@ . why didn' t you tell thiS‘OffiCéfEYdu shbt your
“brother? . - - o o
A I did.

Q '~ Sure?

A I did.

Q  You did it. . 4 ,
A"';I was scream1ng and. ‘the k1ds heard. oOther people

can't be11eve what happened. I was ‘'so hurt.

Q'

why didn't you tell that off1cer that n1ght not only *

d1d I 'shoot and ki1l one and paralyze another one I shot

my own brother?

why didn't you tell him that?

1 did.

You did?

Yes, sir.

You told this man that that night?

Yes, sir.
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curtis Johnson;- Cross-examination
by solicitor Myers 738

1 Q I'm going to call him to the stand and ask him

 whether you did or you didn't.

You told him you shot your brother that night?
Yes. ‘
with that gun?

ves, sir. - ) 4

o > o »

t Do you rémeﬁber him,asking.you‘——'Detective collins
asked you if you were shooting at .the men fighting with
your brother, how was it that you shot them, but your
brother was not shot and you didn't have-an answer to it.

He asked you how did you kill one and paralyze

.another and shot two men, but you didn't have an answer

for him at all, did you?

A AS1r, he did not ask me that quest1on at all.

Q I m going to put h1m on the stand.

. Let me ask you a few more quest1ons
You don't: remember kicking Isaac?

A No, sir, I don't reca]] kicking nobody. I was st111

in shock. 4I shot my brother. Beverly told me I shot the

kids. So---
Q You don't remember shooting A.J.7
A I was -hurt about that. I shot the kids she said, and

I fhought I shot my brother also, and---

Q You don't recall kicking Isaac?

A Sir, I don't recall kicking nobody. I was more
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curtis- Johnson - Cross-examination .
by 'solicitor Myers - 739

‘'worried .about. what happened. I to1d my brother and

Rebekah told me I shot the kids.
Q  ‘You don't remember ' k1ck1ng A.J.?
A sir, nobody don't recall kicking nobody at all..
Q  How about explain something to us?
How do you get A.J. and Isaac's blood on your_shoes

and’ socks if you didn't kill them7

You were in shock again and can't remember? & -

A sir, I do not know.

Q' Hah? |

A :I do not know, sir.

Q “‘You went to shop -- you were-in. shock aga1n7
A Sir?.

Q

A

S1r, I did notvk1ck h1m -1 was more worried abodt my
brother and the kids. | ‘ | . '
Q Explain to the jury how, on your Tleft shoe, is A.J.'s

blood, 'your 1efc shoe and sock, and on your right shoe and

sock is Isaac S b1ood?

How did that get ‘on your shoes? -
A I do not know. I was more worried about the kids and
my sister being shot, and more worried about Rebekah. I

couldn't believe what happened. I almost got shot also.

'Q You remember telling, screaming at Isaac you been

sleeping with my girlfriend before you shot him and killed

him?
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curtis Johnson_-.Cross—examination
by solicitor Myers 740

A sir, I did not say nothing. |
MS. FULLWOOD: Objection. That's outside of the
evidence. o
'SOLICITOR MYERS: No, that's the testimony.
THE COURT: I sustain. I don't remember that.
-SOLICITOR MYERS: We can call the latest testimony
back. | - |
THE COURT: Y'all come forward.
SOLICITOR MYERS: I'11 go onto another thing.
Q iYou remember telling Rebekah,'after-you shot Isaac,
is this the nigéer.you'1OVe?: =

A No, sir, I did not say that. I was asking where is

the kids, 1is .she okayﬂ are they okay.- I was more worried

about them than anything.

Q You don't remember saying that? '

A. No, sir, I did not say that.

Q@  After the shooting you'then get more upset, more .

“terrified; and more in shock that you think the kids are

hurt, rﬁght? ,

A Yes, sir.

Q  And you QQ in and you ta1k.withwRebEkah and the kids
to see if they're all right? |

A No, sir, I did not see the kids at a1}. I Was asking
Rebekah where are the kids, where is your sister because

90u said I shot the kids.
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Curtis Johnson - Cross-examination

.1 shot the‘k1ds fI was so hurt that I shot my brother.
~was hurt about the whole situation which just happened

" that’ wasn't suppose to happen

Q@ ‘what happened to your brother71}“

A ‘"iHe went to go get help.

Ql ~He went to go get. he1p7

A . Yes. ‘

AQ . So, he left?

A f Yes.

Q He took the gun with him?

A sin; I didn't know what. happened to the gun
'~-what§oeVer.

by SO]iciton Myers . 741

Q You're rea11y terr1f1ed now, but you're talking with
‘Rebekah and everyth1ng7 |

A" Rebekah‘was screaming.

Q | And everybody-is screaming. We hear on that tape.

- Amy's sereaming.h
A I didn't seé Amy.

Q. V’They're aT1‘gpset, is that hight?

‘A I didn't see Amy;’ | 4.

d'A what do you do when the po1ite arr19e7

“You' re. outs1de because they arrested you7 “
A .S1r, I wa1ked away - I-was so’ hurt "I was so hurt.

Q After;youashot and killed Isaac, murdered him, and

your brother comes out of that area, anybody else come out
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" curtis Johnson - Cross-examination
by Solicitor Myers 742

that sliding glass door?

A Rebekah did.

Q Anybody else?

A No, sir.

Q So, nobody else and then the police come out back and

they arrest you?

A Yes, Rebekah came out -- when she was<scream1ng‘she
‘camé odt -- she- told me'the‘kfd.was shot, the-kiﬂ§ was
shot. | -

Ql' Right.

‘ Nobbdy,else other than Rebekah? - , |
A No, I was walking with her, asking where the kids
were, Where are the kids. She was back inside and
screaming oh, my God, the kids éhot,_oh,'my God, Why yéu
do that. I said thét_I was going qnjwith my brother
frying to help me. '
Q I got one final QUestion for you.

If onevman's dead, one man 1is para1yzed,~bne man is
around the front 6f the apartments with a bone sticking -
out of his‘1eg, your brother is gone, Rebekah 1is there
with you, nobody comes out that sliding glass door, the
police come up and arrest you, who took all them other |
shotguns? | |
A sir, I do not know.

Q what happened to them other two shotguns you said he
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Curtis Johnson - Cross-examination

" by soTicitor Myers . 743
héd? 4
s{r, I do not know where they was at.
Q. Where is the shotgun shells?
A sir, I do not know.
Q Because it wasn't but one shotgun.
" That's the truth, isn't it?
LA .No, sir. |
.Q " Thank you. i‘gonﬂt have---
A It was more tﬁan‘oné'shotguh.
SQLICITOR‘MYERS: Nothing further.
THE COURT:.:Mr. Duncan, anyvquéstions of this

witness?

MR. -DUNCAN: ' Excuse me just a second. . -

. CROSS—-EXAMINATION

- BY_MR. DUNCAN:

a.
éver
I A
.

he?

Mr. Johnson, prior to beingﬂin.court here had you
seen this‘sweatshirt? : N

No, 'sir.

. okay. - Your. brother didn't owh this sweatshirt, did

No, sir.
And you Tlived with him.
So,iyou knew?

Yes, sir.

And your brother worked at the hospital with you
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curtis Johnson - Cross-examination
by Mr. buncan 744

or -- I'm sorry.

A

Did you say that or did I hear that?

No, sir, I didn't say that. I work at the hospital

at the time, but he was working there too.

Q
A

Q

okay. so, that was the job he maintained?-
Yes, sir. _ "

okay. And your brother has never been.ﬁn any other

trouble before, has he?

N

Q

No, sir.
Thank you.
MS. FULLWOOD: Briefly, Your Honor.

THE. COURT: Yes, ma'am.

REDIRECT EXAMINATION'

BY MS. FULLWOOD:

Q

curtis, is this the statement that you signed that

night?

A
Q
A
Q
A
Q

A

Q

Yes, ma'am:. | .
AT1 right. And f1ip to the back. -
(witness complies.)

How many pages is it?

Five pages.

okay. Who wrote -- whose handwriting is on it, these

" first two and a half pages?

Those are -- that, that's my handwriting.

whose handwriting is on the. next two and a half
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curtis Johnson - _Redirect examination

by Ms. Fullwood | 745
pages?
A officer Collins.
Q . And thatfs where he would write a»Q.with a quest%on

that he asked you and an A and thenkhe’derbte down your
answer? | |
Yes, ma‘am.
\”Did‘yOu place yourlinitia1s after each answer?
He told: me after---

A
Q
A
Q - D1d you or d1dn t you?
A Yes, ma'am.

Q

'S0, is séme of the stuff Mr. Myers was challenging

| you about wr1tten by you or by Detect1ve Collins?

A By Detect1ve co111ns .
Q. Now, Mr. Myers was also asking you about where in
your statement you(say that you saw A.J. and Isaac on
Kerw1n o ' | o
Wil you read out th1s h1gh11ghted portion?
First of all, whose handwr1t1ng is it?
A | That's mines.

Q  Read out the highlighted portion.

I A I didﬁ’t see my brother -- talking about this person

right here?
Q See where the -- yeah. See where it is highlighted
in yellow. 'Rjght here, uh-huh, all the way down to there.

A I then see my brother still fighting. I see a gun
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curtis Johnson - Redirect examination
by Ms. Fullwood 746

pointed at him. So, I grabbed his gun out the glove box
and shoot one shot to get him.off my brother so they don't
shoot him. But:they're still fighting and the gun is

pointed at him.. So, I lay out with the gun and shoot at

" them ‘and they -all stop and get up.and try to run.

Q So, when Mr. Myers was questioning you about this.

part of your statement, was he writing down everything you
wrote? ‘
A ' No, ma'am. |
Q That's all T have.
THE COURT: Any further questions? -
SOLICITOR MYERS:; No, sir;

THE COURT: Mr. Johnson, thank-you. ' You can stand

. down.

DEFENDANT  JOHNSON: Yes, sir.
. THE COURT: ' Anything further from the defendant?
MS. FuLLwooD: Defendant Johnson rests.
THE COURT: Yes, sir. |
MR. ‘DUNCAN: ° Nothing further.
THE'COURT: Any motions we need to take up at this .
time? ’
SOLICITOR MYERS: We have two reply witnesses.
THE COURT: Two reply witnesses? |
A1l right. How long do you think thbse may take,

sir?
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steve collins - Direct examination .
‘by solicitor Myers 747
SOLICITOR MYERS: They will be short on direct.
‘THE COURT: . short? |
SQLICiTOR MYERS: Yes;‘sir;w ‘
THE COURT: I want to protectvtheir Tunch. I know

we've gone past the Tunch hour now. I'm going to pose it

“to y'all:

okay we can'either go with two short witnesses if

" you- th1nk you st111 have the capacity right now to take 1t ‘

in before you have a break For 1unch .or we can do it after

lunch.. -so, just by a show of hands,'who wants to go ahead

and: finish these next two - before we. take. a Tunch break and'

who wants to take a 1unch break now?
CWHEREUPON Jurors respond ).
THE»COURT. You want to finish these next two7
(WHEREUPON, jurors respond.),_
o THE COURT: Y'é11 are a big part. of the proeess. I
respect your pos1t1on : |
Go ahead and go foward
SQLICITORAMYERS. Ca11 Steve Collins to the stand.
THE COURT: Continue under oath; sir.
STEVE COLLINS, having been first duly

sworn,. testified as follows:

‘DIRECT EXAMINATION

BY SOLICITOR MYERS:

Q Steve, when you talked to Curtis Johnson at the
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steve Collins - pirect examination
by solicitor Myers 748
Ssheriff's Department in the early mdrning hours of .
November 20,'20065 did he talk with you about a

confrontation over on I-20 and Monticello Road with Isaac

~wilson and walter Gadson?

A Yes, sir, he did.

Q ~ who did he say pulled.up to the stoplight first?.

A I'm sorry. I had it and then it closed on me. He
states he pu1ied up to-.the stoplight first. :

Q  what, if anything, did he say about Walter Gadson

~having a pistol or a gun?
A He said 1in h1s statement he Tlooked T1ike Rome, he
- refers to as wWalter Gadson, was reach1ng in his wa1st 11ke

- he had a gun He never said he had a gun

Q .. Did you ask h1m specifically whether or not he saw a
gun7 ‘

A Yes, sir.

Q ~ ‘What did curt1s Johnson say?

A No, he never saw-a gun on the Mont1ce11o 1-20
incident. '

Q .Did he say he was. struck over there on Mont1ce11o
Road?

A Yes, he was kicked‘in'the face and'bging hit.

Q Did you see any bruises, marks, cuts, contusions, or
anything on his face or 1ips?

A I saw no visible injuries.

15
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Steve Collins_ - Direct examination
by Solicitor Myers ‘ 749
Q were you looking?-
A Part of looking -- I, I askedlif you were assaulted,
where are your injuries, and . he didn"t have any. |
Q Going over to the apartments, again, where did he say
he parked the s.U.V. when he got over to the apartments?

A The apartments where the shooting took p1ace7

Q- Yes, sir.

A By the mailboxes was the frame of reference we .used.

Q""D1d you ' ask h1m why he and his brother went back to
the apartments? -

A Yes, sir, we ta]ked about why they went back to the

apartments.

| A .
Q what did Curt1s Johnson tell you?

A 'He said they were go1ng there to talk and that they

knew that it was probably go1ng to turn into a f1ght " He

‘said that they were going over there to talk.
-Q And did you have his statement of what he said when

‘you asked him that quest1on?

A Yes.

Q You asked him why did you go to the apartments where

your girlfriend was.

what was his answer?

A We went over there to fight it out. I was really

upset. We were going to talk, but I knew it was going to

turn into a fight.
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Steve Collins - Direct examination
by So11c1tor Myers 750

.Q wWhat did he sey his. brother, Kerwin parker, said to

Isaac and A.J. when they first confronted each other?
A Paraphrase He said that_when h1s brother, KerW1n,
was 1n1t1a11y confronted that they, d1dn t have to’ shoot it

out, that they couid put down the guns, that they cou1d

"f1ght it out. o o it
Q- Did they start fightihg?a

A - I was told that, yes, this was an altercation between
I be11eve Isaac Wilson and KerW1n Parker, that they were
moving towards a physical a1tercat1on | '

Q when he said, after he ran over walter, ran the car
into the tree, and he looked over, what‘did‘he‘say<was

going on with his brother and anybody else?

‘A That;there was an altercation taking place on the

patio. 7

Q His brother and how many people?

A Two others |
6‘ D1d -he ever name those two others7
A I know that he did. 1 just wanted to make sure I

have it in front of me, but he tells me that they were in

"an altercation with A.J. and Isaac.

'Q  Did he ever tell you that one was fighting and the

other was holding the gun?
A~ No, sir.

Q- D1d you ask him about the shooting it over in that
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Steve Collins - Direct examination
by Solicitor myers ‘ . 751

direction?

A Yes, sir, that was part of the quest1on1ng, 1f he was

'shoot1ng, and these guys were in a fight, how was h1s

brother not shot, and the other two men were shot.
Q@ Wwhat was Curtis Johnson's response?

A He never gave rea11y,anyfanswer.tb that. He couldn't

| answer that quest1on o
- Q Now after he shot over in that area what d1d he say

‘ “the other two. guys did?

' Did he say they stayed there or not7

"A- - I don't th1nk he ever rea11y gave a c1ear answer as-

to what had happened. we talked about the other two guys

~and if he had shot ‘them, and he‘said’he thought he had

: shot both of those men that ‘wére over there but I don’ t,

see he ever gave a clear answer to that
Q You say: after he shot, did he say how many times he

shot7

You see on Page 4 of his statement

‘A' Thank you.

Q ‘Dan there you said how many times did you shoot the

gun?

A I.shot it‘until it was empty.

Q' .on Page 3 of this statement, you see up there down a,
a Tittle ways, says when he got out of the car with the

gun and shotlit, then what did he say that they did?
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Steve Collins_- Direct examination _
by solicitor Myers . 752

A Is this where he is writing or asking a‘question?

-

That's where he was wr1t1ng on Page 3.

A ‘;I shot to get them off my brother SO they don t shoot

Is that where you're ta1king about? .

Q @-Says I get out with the gun and shoot them.

”A 'I get off with -- yes, s1r, I'm where you are.. ‘I

shoot 1t then and. then they stop and get up and they try

tO run

Q Talking about the peop1e over there W1th h1s brother?

A , YES, s1r

XJQ: Now, what did he say he did with the gun after the
-shoot1ng was over’ w1th7 '

A He to1d me - he drOpped the gun.

Q Now, Tet me ask you th1s, Steve

- At any t1me ‘when you were ta1k1ng w1th h1m on .

November 20, 2006 did he ever indicate to, you he. shiot h15Mﬂ
’brother? |

A NO, S1P

Q When was that the first time you heard that7
A The f1rst time was when it was brought- un in court

today, “and the f1rst time is when he said he shot his

.brother was when he ‘was on the stand today.

Q -bid you see his brother at the Lex1ngton County

sheriff! stDepartment?
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Steve collins - Diréct exam1nat1on

by Solicitor Myers : S 753
A . Yes, sir - .
Q Did. he have any wounds or request any med1ca1
‘attent1on? | »
A I d1d not observe any wounds nor d1d he ever request

'any medical attent1on in my presence.‘

SOLICITOR MYERs-f,Answer'any\questions;7

CROSS EXAMINATION

‘VBY MS FULLWOOD

' ‘Q:{~ Detective Co111ns?
:fihf ers, ma am.” S
Q. :11 guess I don 't need to come a11 the way up there

‘what are the sources. that you ‘re referr1ng to wh11e g

T‘iyou re on the stand in answer1ng Mr Myers quest1ons?

'~A N My reco11ect1on of that even1ng and the notes that I
ljhave in front of me. h o .
1 Q . Okay WOu1d those notes be;, 1ook1ng at the 1nc1dent

,report the 1nvest1gat1ve report7

A No, ;.d1d not. I have th1s statement 1n front of me

,got*my incident réport in there, but-I wasn t 1ook1ng at
) that dur1ng M. Myers quest1on1ng, no. - o

'Q B You were 1ook1ng at his statement and then re1y1ng on

A Yes, my memory of that evening with Mr. Johnson. °
Q okay.. Part.of the statement we call Mr. Johnson's

statement is written in his handwriting, is that correct?
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Steve Collins - Cross-examination
by Ms. Fullwood 754

A That is correct.

Q  That's about two and a half page's worth, 1is that

right?"
A  Correct. That is correct.
Q  And the remainder is written in your handwritinglin

quest1on and answer format, is that correct?

A Yes, when he f1n1shed his, writing his statement,

yes, the rest is written in mine.

Q okay . Was Mr. Myers asking you some qUestions both
about the portion curtis wrote and the portions you wrote?
A Yes, he was. |

Q okay. And he wasn't going -- he was jumping around

throughout the statement, wasn't he?

'A "He may have been go1ng in order. I may have not,beén

following him. He may have an order, order. I don't know

whether———'

Q Did it go right down the statement.or different. parts .

of the statement? _ |
A Not that I was able to follow that it went right down
the statement. o

Q Conversely relying on'hemory, on at jeast'one

"t

occasion 1in this trial we have found that your memory and

~ your notes of what transpired did not correspond.

Is that fair to say?

A Not that I recall. 1If you have a specific
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. Steve Collins - Cross-examination

by Ms. Fullwood 755
incident -- I think my notes and what is in my report is
consistent.

Q D1dn t you test1fy to someth1ng wasn t in your. notes

that you said you remembered about A.J. go1ng back

upsta1rs?

A I know what you're ta1k1ng)about and I know what

you're trying to say, but, no, I take notes in a"shorthand4

that I understand and simply because T didn'tlpUt‘it,in,my

~incident report doesn't mean it's not correct. I
'apo1og1ze for that though . |
Q If I recall correct1y, that, fact was not in your

- dncident report but you test1f1ed to 1t was 1in your

notes, is that r1ght7

A . I never, test1f1ed whether A.J. ran up the stairs or

not. I don't reca11 that. I test1f1ed, during the' .

_ shdotjng, that A.J. told me he had ran. when he

recognized Isaac was not with him, that he had gone back.
At that,point he was back'invo1vedfin the incident. At --

my notes became more detailed again with what Mr. wilson

was te111ng me.

Q I be11eve that fact had been left out of the incident
report, is that r1ght7

A That he had run up the sta1rs?_

Q Yeah.

A Yes, because I will agree I had put he did not run up

K
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~in my incident report and---

Steve Collins -~ Cross-examination
by Ms. Fullwood 756

the stairs in the incident report.

Q So, your notes and your report were congruent, they

.didn't contain the exact same information?

A - No, they.did not contain the exact same 1nformat1on

‘MS. FULLWOOD: Thank you

CROSS EXAMINATION

BY MR. DUNCAN:

Q Investigator collins; you:just said you knew before

they went over it would be a fight. That was your .
testimony. You used the word they.
A . Yes. ‘

Q would you show me 1in that report where it says they

knew before they went .over to the apartment it would be a

f1ght7 - |
A A It s not in there, and I did not use the words they

‘when I wrote the report or who -- then I’ 11 agree at that

point, I did not-use it. If I'm 1ook1ng for something

that you're trying to tell me's not there, I'm not going

to waste the Court's time Tlooking for 1t.

Q@ So, the words you just used that, they knew, is
incorrect and it's not in your report?
A It is not in the statement that I am looking at right

now. If I take time I wi11 go back and 1ookvat my<notes

+

'Q If you’can find it in curtis Johnson's statement let




624

O e N oY v AR W N

NONON N NN R R R R R e
vi A W N RO W N Y T AW N O

Steve Collins - Cross—ekamination :
by Mr. Duncan ' 757

me know where it says they knew before they went over.
A" No.
Q Now, no one at the scene puts Kerwin Parker in a gray .
sweatshirt, do'they, a gray hoodie? |
A I would have to>go back and 1ook at everybody,
everybody's descripfion of who saw what to -say exactly
what peop1e said. I know there was some light issues.

Ssome peop1e puf him in a White‘t—shirt ~ Some people put

’ h1m in a sweatsh1rt Some people put h1m in a wh1te

sweatshirt.. I know there were 1ncons1stenc1es w1th what

is there I don’ t feel conf1dent to say that nobody puts

-’h1m 1n a gray sweatsh1rt though | ,
Q@ You don t reca11 anyone saying that nobody sa1d he

was 1n a gray sweatshirt that might?

You remember that's true?

A No, I don t remember anybody te111ng me r1ght now

,that he was in a gray hooded sweatshirt, but I'm not

saying that somebody did not tell: myse1f or another

‘officer that e1ther

Q You already testified that Rebekah and Amy abandoned

the one, two, and three year. old bab1es

A I»don t think I testified to that because I had no

. knowledge of what Rebekah and Amy did at the scene. I

- left shortly after getting there with Mr. Johnson, well,

following Mr. Johnson, and I don't'remember testifying to




N NN NN N R e pa
.u-n-h‘wwl—koxoooxlmm‘:m}:;;:g

625

{o} o] ~ o v w N -2

Steve Collins - Crosé—examination
by Mr. Duncan ' 758
that. | ‘
Q I'm sorry. It may not have been you, but---
A okay. '
Q Do you know if the car that Amy and Rebekah were

attempting to leave in was ever searched?

A I do not know whether it was ever searched.

Q okay. Yéuidoh‘t recall that ever. occurring?
A As a police officer I would see no reason to ever
search witness' cars. So, I would say that it probably

never happened, no, sir.

- Q The search did not occur?
A No, sir, the search did not occur to my knowledge. .

Q@ And that's with, that's with a report that theré'Were

multiple firearms on the scene, correct?

A I can't say what officers on the scene knew as far as
‘what had beén reported to them. So, I have no |

‘know1edge—~—:

Q Mr. Johnson told youAtheré were mu1fip1e firearms.

A Yes, but‘i can'tfsay whether the officers on the

scene were involved with Rebekah and Amy's car before, c
during, or after. when Mr. Johnson told me that I had no
know1edge of -any traffic stop involving anything. so, I
can't answer your question what,those,offiéers knew*un1ess 
Mr. Johnson informed anybody else about ‘the mu1tip1e

firearms.
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Stephanie Floyd - Direct examination
' by Solicitor Myers . 759
SOLICITOR MYERS: No further questions.
Stephanie F1byd.

STEPHANIE FLOYD, having been first

- duly sworn, testified as follows:

DIRECT EXAMINATION

BY SOLICITOR MYERS:

.Q ©  Ms, Floyd, you havé a.uniform on.

By whom are you emp1byed?

‘Lexington County Detention Center.

That's ‘the Ja11?

Yes, sir. R ,

what are some of your duties?

I 1ntake peop1e through the day, I f1ngerpr1nt take

people to court

VQ‘. How 1ong have you been w1th the Sher1ff s Department?

A “‘,I ve been at.the Sheriff's Department for six years.

Q 1'd Tike to hand you“this sheet of paper and ask ybu‘
1§ your name on there.' ‘. |
" Yes, my namé‘is at the bottom.
‘Are you the person comp1etinglthat_form?
Most of it. I‘
Okay:. who would be the.other.pérson completing it?
The other person would be the search offtcert

okay. And who would it +involve?

> o » O » O >

whoever took the person would do questions. One
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Stephanie Floyd - Direct examination
by Solicitor Myers 760

thousand I think it's eight on here.

. Q okay.

A Then the booking officer would do the rest. Now,
also, -as a booking officer, if you hotice 'something on the
ones, one. through eight that need to be changed, you can
also do that. | | T

who is the inmate that was for?

Q-
A This one is Kerwin Parker.. ' |
Q .)And that was when he was booked into the .jail?
| A‘. Yes. | : ' |
Q

And is -- does the inmate ask quest1ons also

'represented tO-—~ |

A . Yes, sir.

Q ~  Now, for number three, it's got on there is the -

1nmate show1ng s1gns of i1lness, injury, pain, b1eed1ng,’

or other symptoms suggest1ng the need for emergency ‘care.
What is put in there, yes or no?

A No.

Q Number four, are there any signS'of'infections, cuts,

bruises, or minor injuries.’

what is put in there for Kerwin Parker, yes or no?
‘No.- |
‘No cuts, no bruises, no injuries?

No.

o r O >

And that indicated no medical care was given on the
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Stephan1e Floyd - Direct examination

by So11c1tor Myers 761
question?
A Right. |
-Q ~ And thdtfs‘when Kerwin Parker was booked into the
jail?
A Yes, sir.

SOLICITOR MYERS: Thank you, ma'am.
. THE COURT 'Ms. Fullwood, Mr. Johnson?. -

MS. FULLWOOD: I have no:questions. .

*BY MR.  DUNCAN:

Q ’Ms; Floyd, no’ phys1ca1 exam1nat1on was conducted was .

it?

A As they come in we look at them. Not by a medical. --

not by a nurse.

Q  But on your report 1t says no phys1ca1 exam1nat1on7 .
A Yes, sir.

Q That S correct.

If someone had. suffered a cut or some k1nd of graz1ngl
wounds,’ 1t.had bled into this: sweatshirt and had stopped
bleeding, wou1d you have noted that?f
A If someone had a cut and'thevaere bleeding I would
have notified medical cause they need to take a look at
it. - | |
Q That's nof.what I asked you, 1is it, ma'am?

I said if it stopped bleeding.
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Stephanie Floyd - Cross-examination
by Mr. Duncan 762

If it had stopped bleeding?
-Yes, ma'am, if---
AI___'

vYou booked him in like -- you know, what time did you

oS B = -

book him in? .

-I'm not certain what time I booked him in, sir.

some time around 7:00 a.m., wasn't it?
okay.
Okay}

Around 7:20, yes.
‘ If this injury had happened at 1:30 in the morning,

it would be very easy for a wound to stop bleeding,

correct?

A That would be correct.
Q@ A1l right.’ And, 'so, then it would not be noted on
your. report, would it? ~ A

A Yes.

Q  oh, it would be?

A If you have‘somedne that comes in and it 1qoks.1iké
any kind of scratch or anythﬁng, I have a nurse také a
look at it because, you know, they could have further
problems with it down the road.

Q You specifically Tooked at it? |

A At the time when I was booking this person I:did not

observe any. Now, I was not the intake officer..
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Stephanie Floyd - Cross-examination ﬁ _
by Mr. buncan .. 763

Q So, someone else could have obseryed'this and you
wouldn't know anything about it, correct? o
If théy were the intake officer, yes. :

Okay. would you mark down scaré?.

Mark down scars, tattoos;

‘Qkay;, Did youimérkAa scdar on the forearm?
Not oﬁ.this'sheet;' I do not have any.

Do you'have it anywhere?

In‘fhe_booking rébdrtvtherekshou1d be. ‘
' So, there should be -- if hé;g1feady had ‘a

preexisting-scar, ypu would have it there?

‘A It won't be on this sheet. It will be in the

booking. |
Q  You would have it?

A . - It should be, yes, sir.

“Q - And if it's not thére,”you didn't look very c1ose1y,
- did you?' S | o
A I couldn't say. I asked him the questions, you ‘know, .

~ do you have any tattoos, scars, and what they answer I.put

in.

Q - okay.

A Unless 1it's a very notable, you know, nbticab1e scar.
Q So, you've gdt*an‘abrasion that had bled five, six

hours earlier --

A Uh-huh. (Affirmative).
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stephanie Floyd - Cross-examination
by Mr. buncan '

764

Q -- and had stopped bleeding. The blood had collected

on the inside of the sweatshirt and there hadn't been time

for a scar.to form.
There wouldn't be a scar?
A Right.

Q correct?

okay. But there would certainly be the abrasion and

y'all didn't look very closely, did you?

. when T would have booked him. He would have had on a

short-sleeved red shirt. So--- .

Q But y'all -- you didn't see it because you didn't

“Took at him, did you?

A well, I mean he wouldn't have had the sweatshirt on

A ‘T would have had to have looked at him to book him.

Q A11 right. But you weren't the intake officer?
A . I was not the_intake officer. I was;the~booking'
officer. .“ | -
MR. :DUNCAN: Thank you.
'SOLICITOR MYERS: NO further qhesfions.
THE COURT: Step down. Thank,ybu;very much.
AAny.furtherirepTy?' |
SOLICITOR MYERS: Nothing further, Your Honor.

" THE COURT: If counsel would approach please.

(WHEREUPON, a bench conference was held out of the

hearing of the jury at this time.)
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THE COURT: Ladies and gent1emen,,I was discussing
with the attorneys some issues. What we have to do-now is
take upAa‘few matters of Taw‘and we need to discuss the
charge thai I'm going to give'you on the 1aw as well.  The
attorneys are going to argue. They need'to know what I'm
going to charge. That's only fair to the state and the
defense. - '

so,’ we've got a Tittle time to spend before we need

»y'all back. Se;';hm gding'to‘aSk‘y'a}T‘—- yoh'can'go

ahead‘and go t0'1unch' I know it %s a Tittlé late Tunch,

~ but I do want you to-get a break ‘and recharge your

| batteries a little bit. 'S0, be back at 3 15, at 3: 15 th1s

afternoon, an hour and a half. - Ithink that my mathnas
right on that, an hour and a half. |

'If you'd please be t1me1y I think we' re in the home

huzstretch Thank you. very much Don t discuss the case or’

make any de11berat1ons

(WHEREUPON the f011ow1ng takes p1ace outside the

. presence of the Jury.)

THE COURT. Any mot1ons7

MS.. FULLWOOD: At this time I renew my motions made

at the close of the State's case and add the additional

ground that, -in Tight of Mr.. Johnson's teétimony, we

-estab1ished self-defense and defense of another as a

matter of Tlaw.
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' THE COURT: Mr. Durican.

MR, DUNCAN:: Renew those motions.

THE COURT: Respectfu11y deny the motion. I
recogn1ze your estab11shment of the defense, and I presume
that may: be some 'subject of our charge conference 'So, at
this point Tet's move on to our requests for charge.

Do I have a request for charge from either side?

MS. FULLWdOD' 'Yonr Hongr, in general, we wi117be
request1ng charges on voluntary mans]aughter, assau1t and
battery of a h1gh and aggravated nature, defense of -
another, and se1f—defense Now, I have seven spec1f1c
requests to charge that go to various aspects of the

genera1 requests and they are probab1y already in Your

Honor's genera1 charge any way. But since sometimes with,

espec1a11y-when yeu're talking about se1f—defensely9u get
the part1cu1ar1zed charges. so, I wanted to make sure
Your Honor was. aware of all the 1nd1v1dua1 aspectes of
that--- _ ’
" THE COURT: :okay."

MS. FULLWOOD: ---we wanted to include.

THE COURT: Have you given the State copies of these

requests?

MS. FULLWOOD: I just did.
THE COURT: Mr. Duncan.

MR. DUNCAN: I have done the same thing.
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THE COURT: A1 right. Mr. Myers, before we get into

~ your arguments on those, do you have any specific requests

for charge?

SOLICITOR MYERS: No, sir, I don't have any specific

requests”fOr charge. At th1s t1me I have a, 1ega1

'arguments concerning some requests by the defense

’ THE COURT Yes, sir, be happy to hear that.

' SOLICITOR MYERS' Your Honor; I think that State

- versus cole proh1b1ts mans1aughter, 525 S E. 2d 511, and

'has to do with the coo11ng off per1od ' In Co1e the

_defendant fought w1th the v1ct1m s compan1on in an .

apartment and the defendant sa1d he wou1d thug or beat the

| defendant if he d1d not stop f1ght1ng As the victim and -

his compan1on were leaving through one door ‘the defendant

went out another door to h1s mother s apartment got a

’r1f1e, came back and confronted the v1ct1m killed h1m,

‘ and this happened three to f1ve m1nutes after the :

aTtercat1on . |
The Court said the defendant'was not entitled to

instructions on‘vo1untaryAmans1aughter. Both heat of

passion and adequate provocation must be present at the

time of the homicide. Even if there had been adequate
provocation and heat of passion, neither of which the
court found, the three to five minutes that it took to get

the rifle suggested cooling and ref1ection.
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In this case we have a confrontation, and if this
killing took place on I-20 énd Monticello we wouldn't be
here probably. But after that, therelwaS;an‘hour“and a
ha1f or more under the testimony for the cool reflection
to set in on the defendantfs part. \But‘they'come'armed
back to the viétim's apartmeﬁts. I don't think
self-defense is -involved because they'can't prove that
théy'were not at fault in bringing on the difffcu1ty;

- So, based on the cooling off element, whereA '

provocation and heat of passion at'this time: for cool

‘reflection, I think méns1aUther is out. we submit that

they can't prove that the defendants in any way were not
at fault in bringing on the difficulty. ' As a matter of

fact;. the victim's body was. found in his apartment where

" he lived. so, there's no duty for him to retreat. So, we

would submit that, those issues for Your Honor's

"consideration.

THE COURT: From the defense?

MS,. FULLWOOD: Yes, sir, I think a lot of the

‘afguments that Mr. Myers made go to matters that are jury

questions basically. I don't think there's any such thing
as a cooling off period as a matter of Taw.

"According to Mr. Johnson's testimony, the impetus,
what broke -- what started the -- the, a driving the car

and the using of the weapon was seeing his brother in
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dangér'Whén a ‘pumped éhdtgun was pointed at him, he

testified that he,was cooled off by the time he got to

.Church Hi11. Apartments, but that when the men camé out

with:the~guns, that's what got him in the Heat of passion
if the jury.believs that his state of mind was heat of
paSsioﬁ. S0, it is a jury question here asito whether or
not there had beeh:sufficieht cooling off time.

AsAfar~asjh1m~try1ng to say we're not entitled to a-

:sé]f—defenSe,charge cause we can't prove that we were not

| at fault, first of all,. aside from the fact that we don't

have to prove anyth1ng,}i-think,1f's'a jury qUestion_as to

what they intended when they went, over there. Mr. Johnson

| -testified that they intended to try to talk it out.

That's not, you know, really, really looking toward the

“trouble.

Again, under his testimony, the trouble began when

the other men brought guns out. So, these. are all things

“that are jury questions.

SOLICITOR MYERS: oOne further thing we'd 1ike to put
ih_thé reéord; that self-defense is not avaj]ab1e fo‘
mutual combatants, and I think there c1ear1y was mutual
combat in this, and thatfs‘indicated by the defendants
having, under the testimony, brass knuckles admittedly, a

pistol admittedly, contested metal pipe, and they go back

over there. I think that's clearly mutual combat.
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THE COURT: All right. Mr. Duncan, anything you need
to add to join in Ms. Fullwood's argument? A

MR. DUNCAN: -Exactly just.that these are jury
questions, Your Honor. |

THE COURT: All right.. wh11e'y'e11 are arguing, I

wasn't text1ng people. I was bus11y 1ook1ng up the case

of State versus CO1e and I agree w1th the defense that I

believe those are ultimate questions of fact to be.-

. determined by the jury. Quoting from Ccole, the Taw to be B

charged must be- determ1ned from the ev1dence presented at

~ trial. In determining whether the ‘evidence requires a
charge on voluntary mansTaughter, this Court must view the

facts in the 1light most favorable to the defendant. - Giveh

that finding, I am going .to view it in the light most

favorable to “the defendant and recognize that thé'Court is

not concerned with the sufficiency or the weight of the -

evidence, but merely whether there was evidence submitted

at trﬁa1. Therefore; on that basis I -will charge
voluntary manslaughter, and I will charge sé?f—defense,
and I will certainly charge the Taw with respect toemutua1
combat, and the jury can make a determination of fhe facts
in this case. |

All right. I have tHese fn front of me, these.l
specffic charges. I don't know if there's enyfhing else

that y'all need to argue to me. I'm going to look over
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1| to, them very briefly so I can tell you whether or not I
2 will charge them or not so you can fashion your arguments
3 appropriately, and really what I'm‘1ooking:f0r is to see,
411 in my general charge, whether .these are sufficiently
5 covered.;  | ,
6 MS. FULLWOOD: In Tlight of Mr. Myers' request and
7|| your .decision to charée mutual combat; I believe the law
8| | is that while it would defeat a claim of self-defense,
9! | that it should reduce the grade of the offense to
‘ 10.'Amans1aughter depending uppn.wﬁéther,or not the action was
11 'afaken with - malice o} in sudden heat of passion.
12 THE COURT: I‘m'1obking up ‘my sbecifit chérgé.
13] MS. FULLWOOD: Sir?- - |
14 " THE COURT: .  I'm 1ookihg at my specific charge with-
15 .'feSpect'to‘mutda1,combat. The sbecific charge tHat I
16|, :wog]d make wifh respect to mutual combat 1§ the, if the
ﬁl? : defendant voluntarily participated in mutual combai.othéE 
18 -thaﬁ for purposes Ofvprotettion or ki111ng‘of the victim
- 19} |- would not be~in‘se]f—defense, This is true that even 1in
ZO' combét if the defeﬁdant feared death or serious bod11y
Zi -fnjufy. However, if the defendant withdraws to try to
22 “avoid faith, any further conflict, either by word or act,
23 makes that fact known to the victim, combat must be mutual
24 intent and willingness to fight. This intent may be shown
25 by the conduct of the parties and the circumstances
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surrounding the combat. , In addition, it must be shown if

party, both parties were armed with a. deadly weapon.

‘That's what I'11 charge with respect tolse1f—defense.

MS. FULLwooD: If Your Honor please, Your Honor, I'm

looking here at State v. Taylor.-

THE COURT: Yes, ma'am. N

MS. FULLWOOD: You can find-at 589 S.E.2d 1 and it dis
a 2003 case. | | |

THE COURT: Yes, ma'am. o

MS. FULLWOOD: -0ur‘Coyrt modified the do¢trihe.of

‘mutual -combat a bit. It seems to now require an
‘(untranslate) agreement of fighting before mutual combat
‘can even be charged to the jury. Then the other

- 1imitation would not appTy in this case because it only

applies when it is armed with a deadly weapon.

so, I would say ‘the 'State is not entitied to a charge

on mutual combat because there's no proof this was an

‘(untrans1ate) agreement to fight. Wwe have, we have the

thing on Monticello, but we don't -- there is no proof I.

think the -- that rises to‘the 1eve1'where it would come

to the, to the extent that they have shown in the evidénce
viewed in the Tight most favorable to the State that there
was an (untranslate) agreement to fight. That is my
position. ' |

THE COURT: I appreciate that position in that
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regard I‘don't read that case to suggest there has to be’

1a f1rm verbal (untrans1ate) agreement of fact. I think

that can be deduced from the evidence and the conduct of
the peers.

Anything further? -

MS. FULLWOOD: That's all.

THE COURT:. M, Myers, have you had the- opportun1ty

“to review the requests for.charge?

SOLICITOR MYERS: Not- on -- our bas1c pos1t1on is to
Teave. 1t up to your d1scret1on | , |

THE. COURT.. Good enough In reading Mr. Parker/'s
request for- charge the defendant’ s memorandum regarding
mere presence, I will give a.mere presence instruction.
That W11jgbe covered 1in my fnstruction._ Understand{ qf

course, it's not going to be verbatim. However, I'm not

. here to-advocate either side, but to give a fair

recitatiou of -the Taw as it exists {nZSouth carolina.
Mr. ‘Duncan, it would appear, in your request for
charge and it's not numbered though, there.is a request
for charge and you are requesting that I charge assault
and battery of a high and aggravated nature as a lesser
1nc1uded offense7
MR. DUNCAN: Yes, sir.

MS. FULLWOOD: - I make that request also because it

- would seem as though if the jury concludes that these
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individuals were not acting with malice on these ABWIK

charges, it could be assault and battery of a high and

‘aggravated nature because an element of aggravation can

include use of a deadly weapon or reflection of serious
bodily injury} ~So, definitely a 1esser:ine1uded that
falls within the faEt of this case. | u

~'THE;COURT: State. wish to be heard. ‘

SOLICITOﬁ MYERS: I don’ t th1nk assau1t and. battery

is, . is a 1esser 1nc1uded in th1s, the facts of this case.

« THE COURT:, Do not?

- SOLICITOR MYERS: No, sir. A 7

- THE COURf with -- 1F she can do assau1t and battery

of a high and aggravated nature, as I Took at the facts

~I'm not so certain that, on a strictly personal, that I

think 1t is appropr1ate ' However,: haVing-said that, it's
not my job to 1ook at it persona11y and determ1ne whether

I think it is appropriate or not,abut‘V1ew it in the Tight

I.most:favorab1e to .the defendant, andfit.wou1d~apﬁear to

me, from the recent progeny of Supreme Court cases, that

- they are suggesting the Trial Courts charge more as

opposed to less,. and giVen that fact,“that if the jury,
Court were, jury were to determine there was no analysis
that they could, in that event, come back with a version
of assault of a high and anravated hature. so, 1'1l

charge that as well and give a standard charge as to
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assault and battery of a high and aggravated nature.
Yes, sir.
MR,fDUNCAN:"Your Honor, you may be about to cover

this, but tell us what your definition of reasonable doubt

THE COURT: I am going to tell you that before'l
conclude. With respect to Mr. Johnson's request to'

charge; “in, in'substance, I will charge what you have .

requested. However, I am-not go1ng to charge. the spec1f1c_

Cases'that you have reC1ted The cases that are 1nc1uded
here substant1ve1y are - covered in my general charge

Again, I' m'not‘1n a position of giving a charge to the.

‘jUry'that may advotate"éhe side. or -the other.

This is a generaT-cha11enge on the Taw. I don't want

‘" to duplicate or .communicate or complicate this charge any

more than it has to be, and the more I give them the less

Tikely they are to understand it, Therefore, my ru11ng onf

" those requests for charge is that, in substance, I will

charge those. However, I won't charge them verbatim.
| ‘MSVAFULLWOOD- I wou1d just ask that the request be
made part of the record—-— |
THE COURT: Yes} ma'am, absolutely.
MS. FULLWOOD: ~—4as usually is done:
THE COURT: I'm going to make both of these requests

Court's Exhibits.
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MS. FULLwOOD: Thank you, Your Honor.

THE EOURT: Yes, ma'am. .

Next Court?s Exhibit,ha requeSt from Mr. Parker and
then a request from Mr. Johnson.

CWHREUPON the request to charge were marked as

Court's Exh1b1t Nos. 6 and 7 and received into evidence at

this time.) L
. THE,COURT: With respect to.the definition of

,reasonable doubt, I will charge in accordance with the

ruling victor v..-- I'm sorry. Excuse my. Victor v.

Nebraska is what it is, and T will reed.it to you. . I'm

-not geing‘to charge the type of doubt that would cause a

reasonab1e personal to hesifate to act cause I just don't
think .that that means anything. The reasdnab1evdoubt
charge‘ni11‘be theustate has the burden of proving the .
defendant guilty, guilty beyond a reasonab1e'doubt.

some -of you may have observed civil cases where you

- are told it is not only necessary to prove the facts are

more 1ike1y frue’than hot true such.as the greater weight
or preponderance of the ev1dence In such cases the |
State's weight must be more powerfu1 than that, proof

beyond a reasonable doubt. That 15, convinced you of the

: defendant s - very few things we know with absolute

certa1nty. Not requires all poss1b1e.doubt, but if you're

"fjrm1y'conv1nced the defendant 1is guilty, but in other
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words, if you think the deFendant"is‘nbﬁ-gu11ty, you must
think the, give the defendant the benefit of the doubt'and
find him not giilty. Good enough. | |
Anythihg further? )
SOLICITOR DIXON: If we could gét a copy of your

charge'dn mutual defense and combat just so we can know

 your general charge.

 THE COURT: You can fashion, if you want to, with.

réspéct'to‘whatvl wi11‘chargé, of 05ua11y,thé generé1'

" criminal charge. I uﬁiﬁ'chargéﬂwith<reébect.tofmu1tdp1e .
'|. defendants and how each should be treated independently .

-and differently, presumption of irnocence, charge on .

intent, on identification inasmuch as there is

ddentification, will give a mere presence’ charge.

I will give a direct and circumstantial evidence

charge, credibility of witnesses, expert witnesses, charge

| with respect to failure of the defendant to testify, prior

1nc0nsistent%stétement$; prior record of the witness; that

applies to State's witness. Obviously the defendants, I

~don"t think theré was any prior record of ‘the defendants

introduced if I'm not mistaken.

"+ SOLICITOR MYERS: No, sir.’
THE COURT: I will charge they not take into
consideration any punishment I give. With respect to a

statement of the defendant was not offered into the record
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as a physicéT piece of record, but there was a question on
the stand with respect to vo1untarinessiv Therefdte, I
will make a charge as to the statement of the defendant.

-~ SOLICITOR MYERS: What will that be; Your Honor?.

THE COURT: 1I'11 give you a copy.

SOLICITOR MYERS: Wouldn't involve Miranda, would it?

THE COURT: It doesn't specifically involve any

Miranda, but it does discuss whether 1t was vo1untar11y,

" voluntary or not. I can give you -a copy . of that. I

believe on cross the defendant stated he didn't want to

. give a statement. So, that,u1t1mate1y,is a question for

the jury as to whether it's a voluntary.question or not.

_Genera1 charge proximate cause resu1t1ng in death.

w111 give voluntary manslaughter, assault and battery w1th

'1ntent to kill, assault and battery of a high and

aggravated nature, possession of a weapon dur1ng the
commission of an attempt to comm1t a violent cr1me,
se]ffdefense . defense of others, usua1;comment regarding
the verdict, and that's 1t

Also give a charge on the hand of one, hand of alil,
and I'm going to give y'all a copy of this charge, and
y'all can make copies of it and review it. But you need

to return it to me within the next ten minutes, okay,

because I need to review it as well so that when I .give it-

I, I give it. T won't be stumbling over it.
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MS. FULLWOOD: i,think there's'a copy down here.

THE COURT: 1I'11 hand it to you. we'll be back on
the record in oneLhour.

(WHEREUPON, a short recess was taken at this time.)

THE COURT: Ladies and gent1emen; I just had a
conversation in chambers with the attorneys"regarding
schedu11ng. It was my intent to begin argument and charge

today and_to a110w the jury to deliberate. However, after

" some deal of reflection during the Tunch hour, it occurred

tovme that perhans,that'may not suit everybody who_hasxa

vested interest in this case. So, I put it to the '

'attorneys, put it tovthe court reporter, and ultimately I

put it to the jury as we11 to decide what the1r preference

" was; My concern obv1ous1y was that if we went for three
~w;hours that they wou1dn t begin de11berat1ons until six

Ao c10ck and I didn’ t want them, d1dn t want to send them

home after I gave them the case, and I didn't want them to
be here i1l twelve: o c1ock th1s even1ng either.

' So, afterﬁcqnsu1tatton_w1th everyone, we're gqing,tov
come back on thevrecordftomorrow at 8:30, and I'm going to
bring the juny in and tell them the same thing. | ‘

(WHEREUPON, the following takes place within the
presence of the jury panel.)
THE_COURT: Ladies and gentlemen, obviously I sent

back word to.you and I posed a question to you, and y'all
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told you, at the beginning of the case, you would receive

evidence in this matter and receive it from the stand,

receive appropriately admitted evidence, but I told you

that the attorney's arguments were not to be considered

evﬁdence, They are simply arguments, each side advocating

their specific case. so, obviously Tisten to them.
You've been very patjént throughout this trial, and T

cértain1y appreciate that. - Just exercise a little bit

more patience and pay attention to the lawyers ‘as they

give theif very important closing argumehts.w
MSs. FuLLwoop: If it please the Court?
THE COURT: Yes, ma'am.
fMS.‘FULLWOOD:L'Mr. Myers,

~ Madam Forelady, ladies and gentlemen of the jury,

‘when I first spoke to you Monday I told you thatvthis case

was about Curtis Johnson's state of mind on the night of
November 20 of 2006. After hearing all the evidence, I

think one thing is clear, that's, that the State's

evidence doesn't show, beyond a reésonable doubt, that he

acted with malice that night; I think here, at best, the
State's case makes out a case of vo1uhtary manslaughter
and assault and battery of a highland aggravated nature.
without a doubt, Curtis was provoked‘by the use of a
dead1y weapon that night.l’It's not disputed. If nothing

else, walter Gadson aimed a shotgun at him. That is

<.
N
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sufficient Tegal provocation. He told you himself what

" reaction that induced in him. He told you he wasn't

acting upon reason. He was going on instinct. Amy's
testimony'is corroborating that testimony.

' He was feeling fear. He was feeling shock. He was
feeling horror, AThat‘s_heat of position. That's
sufficient legal phovocation; and this isn't a ease of
murder. This isn't a case of assauTt and battery with

intent to ki1l. This is a case -- this isn't a case of

‘faSSau1t and battery with intent to kill. I don't really

| dwe11 on that aspect of a case.

what I want to ta1k to you about most1y th1s morn1ng

1s ‘self-defense and defense of another Monday, when Ms.

D1xon came up and ta1ked to you, she to1d you this was a

case about Jea1ousy and anger and a des1re for revenge,

'*f'and you know, I actua11y agree with her about that. TIt's
ﬁabout Isaac W11son S Jea1ousy, it s about his rage, and

, 1t 'S about h1s 1ong stand1ng des1re to do violence to the

man that he y1ewed as his rival for Rebekah.
"fhink about it, ladies ahd gentlemen.

who is the man who, about a month before this -

,‘1nc1dent drove by in a car where Curtis and Rebekah were

screaming out obscen1t1es?
Wwho's ‘the man who, at some times prior to

November 20, plotted with his side kick, walter, to jump
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curtis when he was on the way'to work at wal-Mart?

who's the man who a1ways kept h1s shotgun pumped and

~who accord1ng to walter, knew tactics?

‘Wwho is the man who, on November ZOth, ambushed

Curtis at a stop light and roughed him up? .

That was Isaac.
Isaac was the man consumed by rage. Isaac was the

man who was JUSt hatefu11y Jea1ous and Isaac was the man

'who, time and time aga1n,»showed that he wanted to do

violence.. There's no evidence in the record that Curtis’

had any grudge against Isaac. There's no evidence in the

‘| record that Curt1s had any pre- d1spos1t1on towards

violence. There is no ev1dence that he bore a grudge or

resented Isaac in any way whatsoever

Now, I guess, at th1s point, what‘I'd 1ike to.do 1is

talk to you a, a little bit about Mr. Hernandez because I

vrea1Ty amAnot sure how he fits if, into aT1 of this. 1

suppose that Mr. Myers is going to want you . to use him. to
d1spute the test1mony of a lot of the w1tnesses including
some of h1s own, and, well, he's a pretty Tikable
character I'11 grant him that. I think you might end up
conc1ud1ng that he saw something that night, but I also

think, if you examine his testimony critically, you're

" going to conclude that he's mighty confused about what

went on and his testimony's mightily confused.
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. I'd ask you to- keep in mind the way that he
test1f1ed He just refused to test1fy 11ke the other
witnesses ‘and conform to the question and answer format
that Wwe use in courts He just wantedﬂto stand- up there

and give you h1s statement - I think he sa1d that is my

* statement and I am not chang1ng it.

He wouldn't respond appropr1ate1y to

_.Cross- exam1nat1on quest1ons, and if he rea11y saw the

essence of what he c1a1ms now that he saw, wou1d he have

”reacted the way you know he d1d that n1ght?

I mean he c1a1med that he saw Just some terr1b1e

‘:'v1o1ence

He saw one person shoot1ng another, but what did he
do? | | , ‘

Did he call 9-1-17

o, »f ” S

Just went back inside and went about whatever he was

do1ng that n1ght He didn't come forward unt11 the police

'came.to him.

You know, he might be a likable person, but you might

- ask yourself 1if,, under-your oaths as jurors, do you really

want to accept the entirety of his test1mony7
I th1nk the answer there s no.
I told you this Monday, and I'm going to tell you -

again today. Curtis Johnson acted in self-defense and in
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defense of his brother, Kerwin, under the law of the state

of South Carolina.

Now, Judge Stillwell is going to charge you initially

.about-all the law that applies to this case including the

jaw of self-defense after us lawyers sit down and -be
quiét. It will give the judge a chance to talk, but 1’11
gQAinto‘it a little bit now. - )
Four circumstances have to be present 1n order for a
person to be justified in acting in self-defense or in

defend1ng somebody else.. First, - you have to be in a

situation where you or is, somebody else is in imminent
danger- of being killed or suffering great bodily harm in

that situation, and that situation has to be the type of

situation where ‘the theoretical reasonable person would
think the same thing and would believe the same type of .
action was necessary.- .You have to try to .retreat from the

danger if you can, but you don't have to retreat if, in -

doing so, you would increase the risk to yourse1f or to

the other person that you re defend1ng, and then also you
have to be W1thout fault 1in br1ng1ng all the d1ff1cu1t
bringing on the difficulty. ‘

A1l of these ciréumstances, which are called
elements, are'presént here in this case. I think it is
without a doubt. Kerwin and Curtis were in danger of

being k111ed that night. They went out there to talk and
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they ended up being confronted by three men'with shotguns.

: Hef~7 now, there's a conflict in the testimony -about who

~ was armed and who wasn't. But think about it. The

circumstantial evidence supports what curtis told you.

Any ‘went over to where walter was before'the;po1i¢e came.

" Later she and-Rebekah"were caught trying to leave that

apartment'comp1ex in a car. They'had'1eft their very
young children alone 'with nobody to keep them Amy 11ed

about all that. she tried to tell it to you d1fferent

- but Detect1ve McIntosh set you stra1ght

That is what happened. They d1d try to 1eave - They

~did Teave those children alone. Ask-yourself why.’

That car wasn't searched. Thefnpstairs of the
apartment where“A 3. headed to'WasnRt searched' That‘
storage closet on the, the patio. wasn "t searched.

- what about that box of ammun1t1on we put-in ev1dence7
" That box or1g1na11y held 25 rounds of ammun1t1on but
when the po11ce co11ected it it on1y conta1ned seven.

~Ask yourse]f what reason is there. to be11eve walter

| or A.J., you know, a burglar who ]ynches other peop1e on

the highway, a man who deals Ecstasy and writes bad checks’

- who went along -with his cousin to see what was going down

when he saw that guns were involved?
Remember this, walter can't admit to possessing a gun

because he's on probation. He was on probation then, and
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much as he hates that fact.  But, you know, he said a few

things where he unexceptiona11y Tet us know that there wasi‘

- more than one shotgun, there that night. For example, he

testified that'he:took aim with the shotgun, tried to fire
at that'car _but he cou1dn t because the safety was off
was on. The gun wouldn't f1re o

Now that might be the one true thing that he said 1in
this trial because if that is true the gun that he was

aiming wasn't this one because remember what Laura

" Grimes-Gould told you. This one was found with the safety
" off. It wasn't the same gun that was put.in evidence

. here.

‘rhihk‘about this After he.was hit by, the car, he
had a compound fracture and the doctor told you that meant
where the bonenhad broken through the skin. That was a
bad break;_it was painful, that somehow he managed;to get

from the back of 86 Church Hill Apartments all the way

“around the back of that‘bui1d1ng and- over into the front

of the adjacent building to an apartment nearby.
Now, he says that he crawled and got there before the
police got there. 4

well, don't you think he could have done it if he had

some kind of a crutch to use to help him on his way?

- Remember this, both Rebekah and walter admjtted, in

K

from what he seemed to be saying, he's still on probation,

93
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their own way, that Wa1ter has asked Rebekah to lie for

“him about what took p1ace out there that night. You've
got to ask yourse1f about what and I think you can

conclude it's probab1y about the gun.

But, you know, here s the bottom Tine. One gun,.

three guns, it doesn't.matter. One gun is enough to cause

‘ death.' One gun is enough to:cause serious’bodily-harm.7
" one gun 15 enough to make a reasonable person believe that
?Athey ortheir loved one is in danger of be1ng k111ed or.

: be1ng hurt very very bad1y

Now Curt1s and Kerw1n weren t at the1r own house
that n1ght. so, ‘they had'tolretreat, if they could to

avoid the danger, and that'é only  right, but on that

"particular occasion they found themseTves in a situation

where they couldh't get away‘without.putting themselves in

more danger. They tried to get away.-

‘when curtis saw those men with the'guns'he honked the
horn to gét“KehWin back to the car so they could leave, |
but Isaac and A.3. and Wa1ter,‘they confront KerWin with
thetr guns. They point their guns at Kerwin and he
crouches down with his hands in the air. At that point he
is in danger. He's got guns pointed at him; and he can't

run without risking his Tife. He was entitled to defend

himself at that point in time, and because he was entitled

to defend himself his brother was entitled to defend him




N ONONON N PRI |
YR RNNREREE R R BREE R

N
w

655

791

too. ~ . -
So Curt1s started the car and drove Wa1ter aimed
the gun at h1m and tried to. pu11 the tr1gger He was

go1ng to shoot him that night. walter was going to shoot

. curtis. That car wasn't a safe haven at that po1nt Not .

when somebody s got a beat on you and'go1ng~to shoot you

wh11e you re in it.

Curt1s did what was abso1ute1y necessary to save h1s

11fe then After he saw the car crash, he saw that his

brother was struggling with A.J. on that patio, while

Isaac, in a white t-shirt, -was honing a gun on him.

1Kerw1n couldn't get away there. He was being he1dhthenef ~

1There was no way to get h1mse1f out of that' situation

without defend1ng h1mse1f Kerwin was entitled to defend
h1mse1f then, and Curt1s was ent1t1ed to defend Kerwin at

that po1nt in time.

I wou1d subm1t to you that ne1ther of these men was

at fau]t in br1ng1ng on this prob1em and I rea11y ask you
to keep yourself focused on what esca1ated this incident.

I imagine;Mt. Myers 1is going to get up here and tell you,

oh, well, they went over there with malice in their hearts

and murder on their minds, that they were mad about

‘Monticello Road and went back over there to get even.

well, what evidence supports that?

None.
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There'é no evidence that Curtis has an'exp1osive

temper. Compare that to Isaac's past behavior. Compare

that to Wa1ter, whose g1r1fr1end says he f11ps out when he
gets mad.
" Where wes‘Mr F1em%ng§l
Don t you know if they had gone 'were over there.

acting mad at the F1em1ng res1dence when they went there

: f1rst Mr. Myers would have put Mr. F1em1ng on’ the stand

o te11 you about that He d1dn t I think - it's because S

&

you can conc1ude they weren t mad when they went over
there o ' )

If they went over there to rumb1e w1th these other
fe11ows why didn" t Kerw1n == why did only KerW1n get out"
of the car? o o |

‘That's und1sputed 'That‘ie comp1ete1y undisputed.

And he walked to go to the front door. Not the beck.

Even the‘State s witnesses remember him saying we'd rather .

talk itfbut. A1l of this corroborates what curtis told

you yesterday about them wanting to go over there and

“réach some sort of peaceful understanding.ab0ut“howiIsaac

‘was going to act around Curtis. This is what escalated

the situation, and this is who escalated the situation.
Isaac saw that Curtis was out there. He hated
Curtis. He went and he got his shotgun. He got his

ammunition. He put it on the kitchen counter and he
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loaded up, the:man with the tactics. In all Tikelihood,
the other men loaded up too. They went out the back door
of their house, but they didn't stop there. |

They left their patio, they went outside, they went

- behind the areas in back of their neighbor's apartments

. and they went out into the roads and the common areas of

that apartment complex. They went out there. They were
the ones who went out there and intended to cause a
problem. That was the difficu1ty; They wanted‘to;USe,

violence. They wanted to incite terror and fear. They

_were the ones who put Curtis and Kerwin in the position of

. having to defend themselves.

Judge stillwell is going‘to tell you' that the'Stateu

must prove, beyond a reasonable doubt, that Curtis was not
acting to:defend himself or his brother. well, there's no -

- doubt about who was predisposed to violence in this case.

There's no doubt about who was armed in this case.

There's every doubt and there's a reasonable doubt as to

~ curtis' guilt on all of these charges.

You know, Curtis was 19 when this happened, High

" school graduate, going onto college, had a job at

wal-mart, had a baby on the way, but he was nineteen and

he was young. He talked to the police that night, and I

~dimagine Mr. Myers is going to go in here and ask you to

hold against curtis inconsistencies between some of what
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he told the police on the-ZOtH and his testimony
yesterday.

But I'd ask you to remember seme things. Remember
curtis' youth, and remember what he'went.through that - :
night., He went through a horrffic, shocking experience.

Remember. . He was questioned by a trained detective. I'm-

‘not.up~hererto'thy to smear Mr. collins' integrity. Not

| at all.

But he's édmitted to you, and“ just 1ike'everybody

‘ e1se, he's not perfect and he adm1tted to you that that,

“|:,some of h1s other reports were not comp]ete1y accurate,

and his memory differed from what was contained in the
reports Th1nk about th1s

when;Mr. Myers was,cross—examining Curtis, he was .-

\br1ng1ng out just 1so]ated Tittle sn1ppets between a |
‘statement that was ha]f wr1tten by curtis, half-written by
. Detective Collins, parts of a narrat1ve Mr. collins Wrote,‘
‘but Mr.-Myers chose not to put that. statement 4n ev1dence

and I think that here's why . Because curtis. has stayed

consistent about what's relevant +in this case. " He stayed

consistent that three armed men attacked him, aimed guns

at them, and'cdrnered>them.

That's self-defense and that's defense of another
person. The evidence doesn't prove otherwise beyond a

reasonable doubt. cCurtis is entitled to verdicts of not
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guilty.
Thank you very much.
MR. DUNCAN: ’LadiesAand.gent1emen, I'm going to

confront right away the ‘only two witnesses who say Kerwin

" parker did anything wrong that evening, A.J. Wilson,

someone who got dragged into this by'two people he
apparently .trusted, his cousin, and walter Gadson.

" A.J., he told you he had no memory problems. He was,

by his own admission, carrying marijuéhé. He knew what to
" do with it. - who knows how that's affected his memory over

'the-years. He also was carrying an hallucinogenic drug

that night. . who knows if hé\was under‘the influence. that

might. o o

vou'1l recall the doctor read 'a 1ist of drugs they

tested for and hallucinogenics were -not on that Tist, and

Ecstasy was not on that list. The doctor did not say
anything at all abdut"ététasy. Aid. cou1dhft jﬁst'hot
remembér things, he abso1ute1y denied them.' He denied
seeing or signing a second Tineup sheet;‘ He to1diy6u he

didn't see shotgun shells on the kitchen table. He

‘doesn't remember this shotgun we have right next to him.

He told y'all he leaned over to help Isaac fightfone. He
also denied,'you'11:remémber, that this was a high stress
situation.

His cousins got this chest high. He's got, A;Jf, two
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different kinds of illegal drugs on him. walter has drugs

‘on him. He's right in the middle of Isaac and walter and

at least one shotgun and he's fighting to help Isaac.
A.J. indicated Kerwin had-a gun, but he.finaiiy,admitted

that he never saw it.':He‘had,two-to‘three~minutes‘to ——

“I'm sorry. " He had two to three months, as you'11 recall,

to think about this’ before he, taiked to TInvestigator:

. C0111ns and ‘he got At wrong

v'altl will remember, I put the second 1ineup 1nto
ev1dence “The prosecution didn't do 1t because A J
couldn't remember‘who he had identified and.who he hadn‘t

identified : Remember A-J ~telling you that the gunshot

‘ re51due being on CUrtis hands and hot on Kerwin Parker S

hands made no difference to him.

. In fact -at the end of my questioning I asked him,
the facts don't matter to you, do they, physical eVidence,
and Curtie johnson a11fconfredict A.J. ,Thehbniy'person
who backs him up. at all is Mr. Hernandez |

By the way, does anyone find it strange that's been
an alleged excuse, and Mr. Hernandez goes right back to
reruns3at>2:OQ'a.m.; doesn'f say anything to anybody?

A 1ogice1 inference is that he wasn't sure what he
saw. There's lots of reasons for self-doubt from a |
hundred feet away, two o'clock in the morning, 1:30 in the

morning, glasses off, taking prescription painkiliers,
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picking out the man in the white t-shirt as qlshootet when
A.J. andAIsaac‘were the only OhQS,Wiﬁh the white t-shirts
on. | | | B

But there's a bigger doubt. I found certain photos,

the last one, the small one and the back porch to be

merely compelling, but I would Tike y'all to Took at,>and

I know you will, look at all the pictures and te1]'me one
p1cture out of any of those, f1nd one picture that
corroborate Mr. Hernandez's, that his v1s1on wasn't
b1oched, that that S.U.V., in that position that it was
in, djd not affect his view of the carport or, I'm eorry,
of the patio. He was strangely combative about his view
being blocked. o -

1'11 subm1t - we submit there is no p1cture that

corroborates his. pos1t1on there ~Remember, I asked him 1f

~ Kerwin was ent1t1ed to h1s best testimony and he ba1ked

He had h1s memorized statement and facts be danged; He

did admit he didn't.see the gun when it was allegedly

- fired. He told y'all he sawtthese people's feet though,

but no hand. That makes no sense. The diagrams, the
C.S.I. people drew up the photos, the obvious position of
the S.U.V., and the tree is more thanlenough hard;eVidence
an eyewitness was wrong and just-didn't‘want_to concede
the obvious.

Let's review Investigator collins. Not knowing what

61
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Parker and Johnson intended, Isaac Wilson retrieved a

shotgun. Then he, A.J. wilson and walter Gadson, went out

}the‘back door. while walking out they were confronted by

parker who had exited the vehicle and mere words were

.exchanged, .thnson, who had stayed in the vehicle for his

own reasons, put the vehicle in drive and drove towards

- Gadson, A.J., and Isaac Wilson. Jchnson, who has crashed
~ the vehicle into the‘abartment bu11d1ng,'then retrieves a .

_handgun from the veh1c1e and gets out: shoot1ng

Dur1ng the attack Isaac Wilson is shot tW1ce and

dies aas a result of<h1s wound. A.J. Wilson is shot five
" times and is paralyzed from the waist down. This account
" of the incident is confirmed by the statements of

) witneSses,'viCtims, and the defense" The physical

ev1dence says e1ght shots were fired. Investigator

: ,Co111ns, 1n this summary, te11s you there were seven

sths.' The on]y,one‘heg1eft outvwas~the one inside the
ar,. but there were seven around the patio.

Now, you'll remember Mr. Hernandez said definitely

'on1y five shots and a gunman in white. Contrary to what

'some may think, walter Gadson was perfectly consistent.

He'11 never admit to doing anything'wreng unless he's
pushed into a corner. His words, that was a
misunderstanding, not necessarily, not really. walter

ought to have those answers on speed dial. Just press a
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numbef'and you'll pick his excuse:

when we did get walter into that corner, the witness
chair, he passed up someth1ng He relunctantly sa{d
Kerwin wanted to talk. His reaction to that th1s

shotgun. His reaction is he. tries to shoot. “He tries to

shoot either curtis or Kerwin with the shotgun, a shotgun

withthe safety on.
walter never exp1a1ns how this shotgun got From
outside to be1ng right next to A.J., a shotgun, thjs

shotgun that wef11:hever know if-A.J: handled because no 

-one checked ‘the gunshot or the shotgun for fingerprints.

No one. '
Where 1s ‘the shotgun with the safety on7
It's not here
Mrs. Grimes test1f1ed th1s one was off. walter-

corroborates Curt1s, that Curt1s got out of the car

shoot1ng. Wa1ter tried to get Amy to k1nd of Tie for h1m;

I'm not quite certain what that means, but thatlseems.to

be the story of walter's Tife. The:on1y'reason-Kerwih-

‘Parker is here today alive is walter Gadson didn't take

| the safety off because he would have shot it. The only

¥

other reason he's alive is his brother, Curtis Johnson,
who stopped other people from shooting Kerwih.
walter sure tried to shoot somebody. His own words

from that corner, he was pushed into. Wwalter Gadson's a
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hot head. He attacked Curtis ‘Johnsen getting out of his

car. He'wahted Kerwin Parker dead. Kerwin Parker wants

to talk and walter freaks out on him. You heard from the

stand. He nips out like he a1ways does. This'Shotgun and

, others blew th1s situation up. causing this tragedy.

Agent S1mmons, the gunshot residue ana1yst tried to

"defend the prosecut1on s view, but she assumed something

'tHat Waén'trtrue,7 Her.findings corroborate Curtis' stohyf
-l Her testimony about théugkay'3weat5hirt,~gunshot‘residUe;<"
'{s consiStent with what Frankie Blue says.. ~Agent Simmons

a150 tripped up dec1d1ng not to test the gray t-shirt when

she had it 1n.her lab. She didn't test the gray
sweatpants‘ ‘You‘11 remember she didh't test Wa1ter, AlJ;,
and Isaac for gunshot ‘residue.

Bottom 11ne she sand-curtis"gunshot residue test a

_was' a valid and negative test. The Solicitor's office

doesn't Tike it, that the test was valid.  They don't Tike
it that:it'was-negative;! A.J, I'm sorry, Kerwin had‘been~
1n~custody’f6r three and a half hours. '50, any. delay in

testing wasn't his fault; but you'll remember, Agent

. Simmons said that doesn't affect the validity of the test.

. The guhshot residue testing is proof beyond a’ reasonable

doubt Kerwin did not fire a weapon. You'll remember, in
my opening, I talked about emotion versus science, and.

that's what we've got here.
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Let's talk about the other witnesses, the women.

Rebekah saw Curtis get out of the_car shooting just Tike

walter said, just 1ike Curtis said. Amy and Rebekah have

a lot to hide from boyfriends. It drove them to abandon

three small babies, one, two, three years old. Home alone

is not a comedy here..

This happened. They had a dark secret, s0 strong it

overcame a mother's instinct to protect her babies. They

.| abandoned these three children. They were trying to hide

sohething, trying to get out of there. . Their car, their .
purses, none of that was searched. ‘They were hiding
walter's gun. . walter, who couldn't héve a gun, becausé he
was on probation, the shotgun, with the, with the.safety
on. | | }

Amy Fleming stated KerWin said let's talk. “fhe,women

alone know their secret, but it is a Togical step. They

wanted to protect walter and hide bad things. curtis says

there were more guns than the shotgun used by Wa1tér'to
try to shoot Kerwin. | |
Is that what they were trying‘to hide and abandon
their babies: for? | o
Remembér;.a1so none of these: folks has Kerwin wearing

a gray sweatshirt on the scene. The form says no physical

-exam was- done on-Kerwin nor did they test for what

Investigator collins says, told y'all was consistent with
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blood on the inside sleeve of the shotgun. To, to this

day, 34 months afterwards; the prosecution has never
tesfed these fitems.

Folks, 1'11 submit there is no evidence Kerwin had

" any evil or wicked intent that night. You've got somebody

Tiving at home, 'good job at the hospital, never been in
any trouble. wWhat escalated Kerwin wanting to talk. was
Isaac's shotgun and whatever gun'Wa1ter had. Mr.ﬂMyerS‘

will try to tell you'hey, Kerwin was an accomplice, but

“they have to prove, beyond a reasonable doubt,'Kerwin |

intended to commit a crime with Curtis.

- Remember Investigator Collins backtracking when I

. asked him to -point. out to me in his statement when he said -
they, they knew there would a, be a fight. It wasn't in

'his}statement;

If Curtis and Kerwin conspired wicked1y.to

- intentionally harm these'fe11OWS, then why do you suppose-

the prosecution didn't charge Kerwin with breaking
walter's leg? | |

‘The prosecution wanted you to think curtis and Kerwin
are one person. They allege a car has one steerihg wheel,
but a gun has two triggers. If thedeon't believe Curtis
and Kerwin conspired together to commit murder, they have
doubts. There was no deadly weapon. This was no common

man.
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poes it sound like something that was planned?

There arelbig holes in the prosecution's case,
self-inflicted wounds.  The sweatshirt wasn't tested for
gunshot-rESidue. Gray t-shirt, gray sweatpanté wefén't
tested. No fingerprints taken ohAthe one shotgun

recovered. No searches of the cars when these women tried

" to leave. Drugs were found three years after the

jnvestigation. When the State's case is as full of

contradictions as it is here, when it is put to the test

of beyond a reasonable doubt,‘it fails.

The judge will tell you when:a real bossib111ty,of

being not guilty exists. You're compelled to come back

‘with a not guilty. You must be convinced beyond a

| reasonable doubt-as:to Kerwin's guilt.

1'17 conclude ‘with Investigator Collins' last

sentence. This account of the incident is confirmed by

the statements, plural, of witnesses, plural, victims,

plural, and‘the“defendants‘p1ura1.

Thank you for your close attention.

SOLICITOR MYERS: Could we take about five mi nutes,
Your Honor? | 4
| THE COURT: Certainly.

‘Ladies and gentlemen, we'll take a very;brief'feceSS

and then fhe, the solicitor will give his closing

-argument. Please do not discuss the case or begin any




W 00 N O VT s W N R

NOORNNN NN R R e R R s
Vi & W N P O © 00 N o0 v & W N B O

804

de11berations; Hold on.

I'm going to give you a menu. The clerk of court is

‘go1ng to g1ve ‘you a menu so you can order 1unch so. they

can have it ready for you. so, when you begin your

_ de11berations,=you can have lunch right in your jury room.

Thank you.
" CWHEREUPON the fo11ow1ng takes p1ace outs1de the
presence of the- quy D
“THE COURT: Ready for the? :

CWHEREUPON the fo11ow1ng takes p1ace within the

_presence of the jury.) . .;»“5»w

. THE COURT:"You may prbceed; ,

SOLICITOR MYERS: Thank you, Your Honor.

MS. Dixdn'to1d y'a11 the othen'day that jealousy,
anger, the need for revenge~ w1ckedness, a heart fata11y
bent on m1sch1ef and a weapon, these are a11 the
ingredients for murder and that_s whdt this case is about.-
| ‘Now, you folks have 1istened‘here, Thjs is the fitthA

day we've been here,'and youse 1istened very attentjve1y,

~and as the judge told you to start with, you, you are

collectively the 12 Judges of the facts. 'I'm not goind to

' te11-you what.the truth 1s.¢‘That's'fdrlyou to decide.

- It's for you to determine, as the judge said, the
believeability. You can believe all of what a witness

says or none of what a witness says. You can believe part
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and disregard the other. That's for you good,FoTks.
That's why we selected you to be on this jury.
The judge, as he told yoﬁ,;is the referee, the judge

of the law, and when~1 sit down he?s going to tell you

.what the‘law is. He's going to. tell yod it's going to be

several things for you to consider. The defendants are

. charged with murder, assault and battery with intent to

kill, a:codple of éounts, and possessing firearms during a
felony. But the judge 1is going to_fe]T you murder, and

he's going to give you the definition of it.

murder is the taking of -another Tife of a human being

with malice aforethought. = Al thét‘means is you kill-

| -somebody and you meant to kill. them. -

You ‘think somebody meant to kill.Isaac wilson?
That's for you to decide.

But all you've got to do-is mean to kill somebody and

they are killed.

If you pick up a weapoh and you aim it and you start
pulling the trigger at another human being or- human beings
until it's empty, did you intend to kill somebod&?

why else would you do that? |

The judge 1is going to tell. you there 1is a sma1Ter
crime than murder, and that smaller crime is voluntary
manslaughter. 1It's a lesser crime and he'11 tell you that

is when -somebody is in the heat of passion and they. are
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legally provoked, then that can reduce it down to

manslaughter. In the heat of»passion,and they are Teéa]1y

: provokedAby'another‘peréon; That can move it down.

We say,-as to-A.J., who is sentenced to that

wheelchair out here, and walter, who will always have a

‘metal rod 1n'hiSr1eg,-that'they assau]ted them and they

‘did -- assault's try1ng to do harm to- somebody and that

they battered them and they d1d That means come in ”f

I contact A war w1th a Teg, a bullet w1th a body with -

1ntent to kill.

' Now, if you ram-a gas petdl down on a vehicle, and

you go near1yf55‘Feet, accelerating the who1eAtime, and;

you're aiming’itgat another human being, did you know}fy

that's assault and battery with- intent to kill? |
Automob11es are a dangerous weapon. N
If you take a p1sto1 that h01ds 14 rounds, and you

aim it at somebody. and you pull that tr1gger -and you

shoot that person.f1ve times untiTl his whole body is

- splattered, his spinal cord is severed,. did you mean to

ki1l him?

That's for you to decide.

Now, there's a smaller crime than assault with intent

to kill, and the judge will tell you about that, that's

aggravated assault and battery, assault and battery of a

high and aggravated hature. That's usually when someobdy
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hits someone else with a stick or---

MS. FULLWOOD: oObjection, Your Honor. Misstatement
of the Taw. _

THE COURT: I will allow him to go forward since the

Jjury will hear my charge as to the law.

- SOLICITOR MYERS: That's usually when you inflict an

" injury on somebody that doesn’'t put them in a wheelchair,

that doesn't put a metal rod down fheir leg,. but if you

want to give them a lesser sentence, if you find them

 gu11ty, go ahead and find them of that little small

aggraVated assault and battery. And if you don't think

~it's murder, go ahead and’give them the 1little smaller

manslaughter. That's up to you.
Now, let me tell you something about murder and

manslaughter, " You remember, I told you'mans1aughter had

to be heat of passion, that somebody legally provoked you.

CIf I came up to a-person,-and I just started wearing them

out with my fist or jf-;yhjt them with something, then I

put them in heat and passion[ahd provdked them for, to do

something to me.  But now, if i do that to them, and they
walk out the courthouse and they drive down.the street,
maybe they might go homé, maybe they might get a drink of

water or use the restroom... They can't come. back then and

ki1l me cause they've had time for cool reflection. It's

called cdo1ing.off,,and‘the'jnge is going to te11‘you

671
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tnat.

He's going to tell you about cooling. In cooling
off, he's going to say this. If there was enough=time to;
between the‘pFoVOCation and the killing for the passion,

the heat of passion of a.reasonable person to cool, the

‘kiT11ng‘wou1d then not be VoTUntany“mans1aughter.

Now, if Curtis Johnson had pu11ed out those brass

knuck1es at Monticello Road or 1f he.had pulled a gun out

eat Mont1ce11o Road and shot Wa1ter and shot Isaac we

wou1dn t be here because that: was provoked but once

everyone ‘Teft and Wa1ter and Isaac went back -home and

‘Curtis’ Johnson went back home, we ‘had about an hour and a

»han:break, that's,éoo1ing,'fo1ks. That;s time enough to

cool -down.for a reasonable ‘person and that's the test.

1f I slap you today and you come back tomorrow and

'shoot me,; you-can't come back and say I provoked you into

doing\it; if I hit you‘wfth somefhing and two hours 1aten
you come back and shot me; 90vae cooled down. ‘The |
nrovoking and the.heat of passion has to be convincing,
and together W1th the k1111ng, that S a "good 1aw
otherwise. You could have people shoot1ng peop1e weeks
afterwards and ‘saying he provoked me Tast night or he
provoked me 1asf nightxor-ne‘provoked me two ‘hours ago.
we'd be back to the old wild West, but they had that

wickedneSS, that revenge, that jealously, and that danger,
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and they sought}thefr prey. ”we're going to get them back.
The judge is goihg:to'teTilyou about se1t~defense, and for
se1t—defense«you have four elements to prove and the judge
w111 tell you about that. . |

Number one, the defendant must- be W1thout fau1t in

"br1ng1ng on the difficulty. A
_ Were these two guys w1thout fault about what happened‘

1 at the apartments on November 20 about 1:30?

_ They were the provokers because they.went over'theré.

. The victims went back to their house. Curtis Johnson went

back to his house. Everything's over with. But rather

“than 1isten~t0“the1r mamahand'stay at homeﬁ rather than
‘1istenfng to mama ca111ng the po?ice; no"we-are now gdiné_‘
" to be the provokers and “they 1eave their house and go to
“thé victim's house and now they want to° c1a1m o

: se1f—defense Now they want to c1a1m self-defense,

Were they w1thout fault in br1ng1ng on this who1e

If they had stayed home it wou1dn t have happened

but they went over there. If you think that they were not

without fault and‘theynhad;wtheylhad nothing toﬂdo’With-
all this happening, then that's ub to you to'deoide if

that's justice, if that's the facts. They are the

'instigators‘now The revenge, the get back at them. He's

'go1ng to tell you the defendants must have actua11y been o
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in 1mm1nent danger - Q;_

If they were 1n imminent danger, d1dn t they .cause it

by go1ng back over there?

They wouldn't have\beenrin danger hadfthey stayed at

‘ — 1n Co'lumb1a, south- Carolina. They put

_themse1ves 1n danger if they were 1in danger If the
defendants were in 1mm1nent danger, the c1rcumstances were

\'such it wou1d warrant an ord1nary‘person to act‘11ke that I A

WOu1d an ord1nary person have gone back there 1n the

~_ﬁ'rst p1ace ‘the, reasonab1e person ‘a person that had coo1
{fref1ect1on coo11ng t1me to coo] off from the. pr1or _

,confrontat1on at Mont1ce11o Road to go back? .

No, the heat of pass1on wasn t by the v1ct1ms The :

'fdefendants are now caus1ng the heat of pass1on They re.
' the provokers by go1ng back to the, apartments, and that s_"
'-,for you to dec1de That s.for 'you to_dectde,j The‘]ast -

| one 1S~§ duty to‘retreat, and what-that3means'1slthe‘ o
' defendant had no: other probabTe‘neans oFﬂavoiding.thef
‘;danger,‘ot"]oeing»his own~11fe, orﬁsustaining'serﬁous
__bodf]y 1njUry than to act as he did which means the. on1y‘

f. act they cou]d have taken was to murder a man, put one in:

a whee1cha1r, ‘and run over one ‘with a car -and have them ‘
break his Teg. ‘ ‘ L
' could they not have Just retreated and Teft?

" Not only that, could they not just have stayed away
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in the first p1ace?

. You go to- somebody's house. You're on -their

curtilage, which means the surrounding area, the inside of

the house, and you have brass knuck1es, you’ have a metal
pipe, you have a pistol in the middle of the n1ght and

you claim self-~defense. It's 11ke somebody com1ng in

your yard shoot1ng you and say1ng, oh, T d1d 1t in

se1f defense because they 'came out of their house W1th a

’ gun,-xThat~s,what they've got to do to;c1awm self-defense.

" Now, worse than that, the judge is going to tell you
5omethingica11ed'mutuaT combat. He's?goind to say thig;
Folks. If,theidefendants‘paft{cibated in mutual combat,
the killing wqu1d~hot be seTF—defense.,.That's'fight‘cause

if you agree to fight, and it's mutual .combat you can't

‘say T was without fault in bringihg on the difficulty.

Didn't théy go over there to fight? |

Isn't that the reason they wéntyback there?

Didn't'they'agree to have 1tgdut?‘ |

So, they can't- c1a1m self- defense It's mutual
combat.

Now, all these legal terms the judge is going to tell

you and‘You'11 apply it to the facts, and he'11 tell you

'to . reach a.vefd1Ct that speaks thé.truth,qand that's your

job and I know you will carry it out.

Let's talk about some things that are not 1in dispute.
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what is not in dispute is that Curtis Johnson has a woman
who has his children, that Curtis-Johnson is.1in love with,
that she has now moved on to Isaac wilson, and maybe back

and forth. I submit to you it was: You remember earlier

”that day Curtis Johnson went over to her father's p1ace to

see her, said something about patch1ng it up, and stuff.

well, they'nowlare back together S0 concrete1y‘that

. they have to call the- Columbia Police Department ‘The

‘ po11ce came out and then she- ca11s her s1ster, who 1is over

w1th Wa1ter and. Isaac and, you know, brought Amy over
there to Broad River. Road but the defendant sa1d he
didn't see Isaac over there.. _ |

Howhdoes he get;over'there7 '

He said he didn't see her. From there we go to :
Mont1ce11o Road and there was a confrontat1on there..
Don't dispute that.at all. I,don t think that guy s Hong
Kong;ehooey out there where he can get;fkick somebody.

through the window of a.car, I find that hard to believe,

" but Curtis Johnson said walter pulled a pistol, but that's

not what he told Steve Collins that night.. I.don't care -
whether he did or not. If there hadn't been a k1i1fng.1
wou1dn't‘he.out'here. I wou1d be on Lake Murray Fishjng,
but then everybody .Teaves, nobody is hurt, but Curtis;said
he cou1dn 't -- don't make a d1fference .

Everything cooled down. walter, Isaac, they are back




RN NN NN R R R e ‘
SR U RO b L &EGEREROES

677

- cooted.

813

over in Lexington County inbetween Bush River and St.

Andrews Road. Curtis is over in Columbia over by Columbia

-college, way over there at — here and

here. The. provocation is.over. The heat of passion has

Let's just leave it there. Goes back, calls. the

police, tells him we're going to fight it out. we're .

'going to-get -them. we're going back. The provoked now
'becomes the‘prbvokers.‘ A reasonable .person would have

‘cooled down. A reasonable person wouldn't go back. - The

defendants ain't reasonable. They are out for reyenge.‘

They'ré fata1Ty,bent”on mischief.. - They have wickédness in

their heart. They have fightingﬂonstheih mind. They have

a metal rod. They'havg'braSS knuckles, and.theyjhéve a
pistol that holds 14 rounds.‘ ' | '

That's malice right there. That's meanness. -

Why did they.changé éars?

They were in a white car or curtis was.

why do they now get into Kerwin's black S.U.v.?.

I tell tell you why. -

They go back over to the apartments and drive ‘around
front. They don't want to be seen. They get a different
vehicle, a vehicle that now has a pistol, in their pocket.

You know why they pulled up front? '

Because they stopped talking, shuck around back.
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 why?

Didn't want to be seen. That's right in itself.

There 1is no dispute that shots were fired from that

-pistol. There is no evidence that any other gun was

fired. That pistol, the fellow from S.L.E.D., all the

shots, thét‘pisto1, nothing e1§e, Isaac's dead,'A.J.?s in

a wheg1cha1f, walter's ‘got a bone sticking out his leg.
The: police:arrive and Curtis 1§ arrested at the

scené.~‘Kerwin;takes'off5 pon't know where he went.

" Don't know what he did. Showed up at some 1adywnaﬁed

Frazier's house.

- Wwho is Frazier?’-i

 where is she? -

" Just.heardlabout her yestefday.
 where did she come ffoh?:

The Columbia Police arrest him at his house. His

‘father's house. in the yard. Kerwin parker is inside

sitting .in a chair with no shoes on. That's the facts.

" It's not in dispute. It is not in dispute at all.

what is some of the testimony?
~ -What does Amy say? |
. Amy. says she heard Curtis Johnson say you've been
sleeping with my girlfriend. Isaac's out there, but he
doesn't hate Isaac. He now doesn't Tove Rebekah.

. If this ain't about her, then why is he yelling at
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Isaac you beeh sleeping with my girlfriend?
what else did she say?
. Later shé says she sees Kerwin Pparker, and he's out
on the patio and he says I shou]d'k111 all of you. .
- And ‘what's he got in his hand?
That pistol. |

‘Rebekah,. what does she say?

Kerwin parker said we gonna fight. wWe gonna fight it
- out. Curtis‘to1dlsteve‘co111ns that night we only over

“there to fight itiout, knew we were going to fight it oﬁt,
*'Cbutunow he'S denying it on the.stand; She says a.Mah with

‘a black hoodie, that's curtis Johnson with“the b1ack;

hoodie, he.jumped onto the patio7w1th‘a gun and;fired two .

or thrée times ‘and Isaac falls.-- Curtis Johnson then comes

- inside after Isaac made it into the kitchen and starts

kickingJIsaac while he's dyihg on the kitchen floor and
saying to her is this the fellow you love. |
But he's not jealous. Cﬁrtis Johnson'élnot jéalbus.

Not at all. _ | ‘

| Kicking a ﬁan that's s1eeb1ng with his gir1frfend”
who's on the floor dying with two bullets through his
body, him saying is this the fellow you love, ddes fhat |
make any sense to you to get up and leave somebody after
he shot a man that's going with his girlfriend and he's

dying and Curtis Johnson.is“kicking,him?
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when you get them down and kick them, when they're
dying and you kick them, that's malice right there, folks.

Curtis Johnson ‘then gees out and kicks A.J. on the patio.

“as A.J. is yelling help, help.

what did A.7. do?
He was at home. asleep.
what in the world -did A.J. do?

~.oh, but'it's self-defense. Tt's self-defense.

walter Gadson, Monticello Road after‘the confrontation,

curtis Johnson says y'all gonna- get Y a11 S. You can -
be]1eve Curt15.orryou‘can,t Doesn t make any d1fference.

That“é going to show malice whether you believe it right

,;,there JI‘donit-care'if you -believe walter or not. And

then at the apartments says, when-he confronts Kerw1n

"Parker when- Kerwin: comes around the side of the bu11d1ng

that 1ater Wa1ter is. craw11ng around with:a bone st1ck1ng

1 rout h1s Teg.

- Kerwin Parker said why did y'all do’ that to my
brother ta1k1ng about Mont1ce11o Road.
A.J. wilson, you think A.J.'s 1y1ng to you7 .
That's’ up to you to decide.
By why would A.J. Tie?
He.ain't got a dog in this fight. His cousih's-going
to Rebekah. He's over there minding his own business. |

why in the world would he 1ie?
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 That's up to y'all to decide. |
Kerwin Parker sayskout there when they confront him

that his problem is he walked out with him,becausé he was
worrying what was going to happen. Kerwin Parker says
outside, why did y'all do that to my brother. That's the
same thing that wWalter said. He says that .they were
fighting,out theré,~and then the car starts up, -and then
he'rdns'back into the apartments. He's got a shotgun,
folks. . . '
| why does he turn afound to run back in the apartments
and.Isaac'srrunning with him?

. If 1saac's got a-shotgun and he's running. back in the

. apartment and Kerwin Parker is unarmed, how is Kerwin

chasing two men with shotguns at the apartment?

That's what they want you to believe. But they went

‘back into the apartment. The facts show that. He says he
‘went back .inside, heard one shot, was going in and got to

‘the stairs and heard two more. They.jumped on him with

about whether he wént'upstairs‘or downstairs or told the
officer. Doesn't make any difference.
I wouldn't know where I was probably either hearing

shots, a car just ran over one of my roommates, but three

. shots, you know what?

They don't want you to believe Jose Hernandez. He's

a liar because hefsfon medication for his back. of
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course, everybody's on drugs on the State's side, and he

‘couldn't see and that man said I ain't lying, I'm telling.

the truth. If y'all want to disbelieve what he said,
disregard it.

He said I heard a shot,  pow, and I heard two more,

" pow, pow. He's corrobOrating A.J. A.J. is corroborating

him. He says that he went back {n there.and'he said he .
Tooked and Isaac Wasn't by him. That's becéusé Iséaé's
already been shot. Pow. That was one through the-wﬁndqw
of the car. | | | | |

R

curtis Johnson"getting’-— pow, pow. Isaac's been

_.§hof twice. He says I go back out.and I see a long-haired

mah on top:of Isaac on the patio,'ande go out there to

.try'td.pu11 the Tong-haired man, the Tong héired'man,
"Curt1s Johnson I try to pu11 h1m off A J. He said Wh11e

I'm do1ng that I look over by that air cond1t1on1ng unit

and I see the short haired man over there, Kerwin Parker,

and the short-ha1red man,s~got a gun. And I m 1ook1ng at

‘him anhd he-shoots me and I fd1] down and I ]ust‘don,t

remember much any more after that.

" That corrohorates several people, Jose Hernandez for

one. The short-haired guy, aiming down. It's up to you

to believe Jose Hernandez. I hear one shot and then two
more, pow, pOw.

what did A.J. say?
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He goes out on his”patio and he's 1ooking, seés that
S.U. v. and the tree the short haired man he says aims

down, f1red two times as the man is. say1ng, p1ease, .

_p1ease, don't shoot were his words. Please don't. That's |

.shooting A.J. - G

: iSaac?s-a1neady;inside and’a woman comes up and says

what have you done whatever Jose said.- what have you

1. done.‘ Long- ha1red man who got out of the S. u.v. 1s over
‘ there~and he sees. him kicking somebody on the patio. He
said he can t see who that person was, but he s over there

“k1ck1ng, the 1ong ha1red man.

4

what d1d Rebekah say?

when he k1cked Isaac 1n; in the k1tchen, he went out '

,'and started k1ck1ng A.J. on the pat1o&»‘

W1ckedness7,;-» 'w~:¢} R
Meanness? |
A heart fata]Ty bent on m1sch1ef?

' Ma11ce7

It's wrapped up 1n th1s short hairnman walks out of

the patio w1th his -gun and says ‘I-see it .in h1s hand, and

he wa]ks out W1th h15 fr1end w1th h1s fr1end TWo peop1e
work1ng together w1th a common p1an or common goa1 to do

some harm and the harm fo1ks is now done

One is dead, one 1is in a whee1cha1r, one" s got a bone~'

stick1ng-out his Tleg, wa1ks out saying the man w1th the

683
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gun walks down the road and T don't” ‘see h1m any more.

”Says the other fe11ow stays back in the 's.u.v. -and gets

back 1n and tries to crank 1t up and. 1t won't crank up

How do we know Jose. 1s te111ng the truth‘7

Because he's corroborated by a bunch of peop1e Jose
says. he sees short ha1red man. a1m1ng down and shoot1ng

what does J1m H1ckman say7 ‘

J1m H1ckman says the shots were go1ng down back over ,ff

‘”there by the air cond1t1oner ':@;:, o 'ﬂ‘iv

What does A.J. (say7 - “d- ISR

I ‘saw the short ha1red ‘man,’. he was by the a1r...fk

-cond1t1on1ng un1t turn. around and shoot S J1m H1ckman,
1. shots go1ng down “br. Ross, shots going from r1ght to
left, r1ght to- 1eft down Rebekah k1ck1ng Isaac on. the ; 3
;patio Long- ha1red man w1th the S: U V. Curt1s, k1ck1ng_

f,on the pat1o ;t‘i_"; '“1" :,'_x‘

Now how can a11 of these four or f1ve peop1e the

"patho1og1st in Newberry, a ret1red po11ce off1cer W1th 30

, some odd years, Rebekah A 3., and Jose Hernandez, how can

they a11 g1ve the same: facts? - .

They m1ght not be verbat1m but 1t s the same facts
but you can't be11eve that You can't be11eve that .
because-they all are on drugs even though they read out
that list of A.3J, o

. You know, if you've got somebody's paralyzed, and
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you've got emergency surgery doctor's got to check

- everything in their body before they start pumping'them up

in the, the operating room,. they say -they didn't 1ist for

Ecstasy, you don't think they start-checking stuff before

they operate?

He's on'drugs just Tlosing his mind, going out of his

head, don't' know what he's talking about; don't make a
differencé, four other people are corroborating what he

said. If he's out of his mind, he's pretty good because

* other people said what he's te1]1ng you 1is the truth:

Jose Hernandez, he's got‘back problems too, he can‘t see,
he came'ih hére for one purpose and one purpose 6n1y, to
Tie to ybu. | ‘ | ' | '

'You believe-he's lying?

That's -up for you to decide. ‘

F'Gunshot residue. They say I can't stand the gunshot
residue. I don't Tike it. ,I’1ové it because that shows
that two people weie around»tﬁe.gun Wwhen 1t'was'firéd,
curtis Johnson and Kerwin Parker, the deféndénts. curtis
Johnson's got gunshot powder residﬁe, which means: he was

holding a gun or around a gun when it was fired. ' He's got

it on his right palm, his 1eft'pa1m, got 1t on his left

arm hoodie, on right arm hoodie.
“Kerwin Parker's got it on his left arm shirt, got it

on the right arm shirt, but he says,‘wait a minute, folks,
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he didn't have that shirt-on: well, let’s say he didn't
have a shirt on. 'Let's say he had a white t-shirt on,
which we haven't found by the way, but he must have had a,
it because either Jose Hernandez saw a gray shirt or he

saw a white shirt. so while they are running From

G.S.R., they're running right into their own trap.

Doesn't make any difference.
You know what may?
I find this kind of funny f" Y

They sa1d that- what happened was is he-got over

| somehow 1eft the apartments, where d1d he go?

. What did he do? . . | ’ 4
How far is it from those apartments to cross I-20 and 3
way across I-20 is this. myster1ous Ms. Frazier? "
" what did ‘he do when he got to ‘Ms. Frazier's. house?
well, they said Ms. Fraz1er gave them a shirt. |

If she gave'them a shirt, don't you have to run«youh

. hand throudh a shirt to put it on?

can you‘get.a,drink of water? | ,

Did he ppt his hand in and out of his pockets? -

Did he rub them together?

Did fhey put that shirt on them without his hand
touching them or did his hand touch them?

when his father comes to get hﬁm, I wonder who called

his father?
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His father shows up at mysterious.Ms. Frazier's and

- they go back to _ Then they ride around Tooking
. for some police department, and I don't know about the

Timit, folks, but I can find a police department in’

Lexington County, somebody there. cColumbia might close

" down around 12:00. I don't know. But I guarantee'you I
~can.find a law enforcement officer in the middle of the

:_n1ght

But they can t? |
what they been doing riding around?

" He hadn't been SWeatihg, anything to drink, nothihg

to eat, and they get back to —

You remember Ms. 01ga Cora, German 1ady who was the =

t

.'supervisor over there?.

she said she went in and here he is s1tt1ng 1n a

cha1r with no shoes on. she says where is the shoes. His

'mother says Kerwin Parker went 1n the k1tchen to c1ean up:

and Teft his shoes. His mother is tellinhg you he- went 1in

the kitchen to clean up, but he hadn't washed his hands.
His mother goes in there and brings the shoes out. The

father said, no, they're in the bedroom. Mama said

: theyfre‘inAthe'kitchen,A'The father said I had him{%h my

sight the whole time.

.How is the father out in the yard when the police

~arr1ve?
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Cause that's where the police officer said the father

- ‘was, out in the*yard;‘ He let them in. Like Hong Kong

Phdoey, father must-be Superman with them‘eyes that can

see'thrOUQh walls ‘and everything with him all the time.

“That's for you to decide. It's five hours, hands aren't

‘ com1ng in contact, and no sweat during all this stuff.

- “You've got one fe11ow terrified to death in shock,

about to Jump out h1s own sk1n The other one is, cool,

':ca1m,‘3ust Tike a doctor.wa1k1ng around with his hands

out. DNA, they can't get rid of that. They don't talk

" about it. They haven 't said .a word about it. Kerwin.

Parker S 1eft :shoe had Isaac's b1ood
If he ain't 1nvo1ved in any k1111ngs how does he get
Isaac s b1ood on-his" shoe if he is- 1nnoceht,as Ivohy soap?

Curtis Johnson, on his socks, is A.J.'s blood. oOn

'7h1s 1eft shoe, AT 's. b1ood " You. remember severa1‘

' w1tnesses ta1k1ng about the 1ong ha1red guy in the’ b1ood

hood1e kicking A.J. A.J.'s blood on h1s ‘'socks and his

Teft shoe. éight shoe had Isaac's blood. You remember,

~in the kitchen, te111ng Rebekah is this the fellow ybuh

Tove. Stomping him when he's-down. -They can't get around

that. Ain't nothing they can say about that. That's why
.~ they didn't. |

Remember A.J. said number three, number three. He

| said, oh, he's wrong. He's wrong. A.J. said the man at
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the air conditioning turned around when I'm trying to get

the Tong haired one on -- the man at the air conditioning

unit shot me. But he's wrong. Got to be wrong, can't be

right, lying about something. This is the worst police
mistake. ' ' |

Boys call the'po11ce.‘ We're going to get revenge.

We're going to get.them back. oh, no, 1ef"s go back over

there. Stay away.

why didn't you wait until the next morning, Curtis
Johnson? | |

I don't know. I was in shock. Terrified of them.

why.didn't'YOu ca11_the police? = |

I was i shock. I was terrified. Don't know.

‘why didn't you §£ay héme énd 1isten’tQ‘your'mamé?

I'm shocked. I'm terrified. I don’t know.

" You believe him? ” “ ‘ |

You can believe him that he didn't Tisten to his

mama. He wés cool and reflective. |

Let's talk about those shotguns. They say it's three

* shotguns. Here is the two mysterious shotguns that they

claim A.J. had and that Isaac had. That's what Curtis
Johnson says. oh,'he's so shocked and scared and fearfu1,
they've got all them shotguhs out there.

How did they disappear?

How did they get dumped?
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If they had shotguns and they, they were out there,
then how does A.J. and Isaac run back in the apartments
with Kerwin parker chas1ng them?

. Does that make sense to you, folks?

Does that make sense?

If they've got shotguns back tin here and curtis
Johnson sa1d oh, you killed my brother, they're the one
that is got ‘the shotgun. - A

Let me: ask you th1s, how, 1f Curt1s has a shotgun,ta

1f ‘as they wou1d have you be11eve, 1f Isaac's got a

‘ shotgun, how does someone come within four to seven inches -

1 .

of you and murder you? , _

That s what is, the patho1og1st sa1d when this gun
Was fired and k111ed,Isaac, jt was four to twelve inches
away from h1m | | _ |

Now, how in the wor1d, 1f a man s got a shotgun on
you do you get four,to “twelve 1nches away?

Does that make any‘sense to you?

If it is -- y'all be11eve what they say. But they
get back in here and that s where Isaac 1s murdered

That's where A.J. is paralyzed. He's crying he shot his

brother. He shot-his own brother. That's the first time

we've heard about it. He didn't tell Detective Collins
that. He said he was shot, but he -- Amy told no police

officer. They ain't told a sing1e police officer I shot
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-.my brother.

officers from Columbia come over to get Kerwin
Parker; He ain’t'b1eed1ng.',They ain't nothing abodt a
wound. He's taken to the Lexihgton'county‘jai1.A Steve
collins tafks with him. Ain't'no wound on him. The Tady
takes the G.S. R. on'his hand. |

" Now, if you're taking G.S.R. on h1s hand got a
short-sleeved sh1rt~ don't you think 'you® d see the b1ood?

. Laura didn't see anyth1ng -Stephanie F16yd .the 1ady

at the jail had thdt form. No wounds, no cuts, noth1ng

But you don't have to believe them cause r1ght here Curtis

Johnson-to1d you he wasn't shot, and he told,you‘we11, he
said he was shot, but you believe where he is. Gb back to
one more th1ng ‘

You remember what the father sa1d7

The father said yeah, when he was home he had an open

. wound that was bleeding, and this is close, I don't know

where he was, came from other than when they arrested him.

But there is a, that open gunshot wound, bleeding gunshot

wound. I thought he was gqing to say he was shot with the
shotgun. I knew he ¢ouldn't prove that. '

'S0, then Curtis Johnson said you got to -- you-
believe that? o |

" Where is the doctor that treated him?

where is the'médica1‘récords?
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Where'is anything other than him and his father that
said he was shot and all of this has the shotguns? curtis
Johnson didn't disprove any more. shotguns.

' When aj1 of fhfs is over with, what do you do?

He says Clrtis ]eéves and I go to Rebekah and the
kids are shot, and he went, while then, and he went in
thére w1th Rebekah, wanted to know about the kids, and

he's with Rebekah, and he stomps out, and the cops

arrested him. “He 1is with Rebekah..

How can she remove two guns? .

The cops are there by then. |
- How dfd:she get outside and remove fwo'guhs?A
“curtis, Johnson is there with him. |

Did he remove them?

oh, Amy didn‘t,iAmy d1d.‘ She's out removing shotguns - - |
| - now whi1éd§he's;making,this call. You can listen to the

‘rest of it, but she was out removing evidence when she was

Making:thaf ca11;becausé‘SHe'was calm. She-wasn't .~

excited. That's on the tape.

‘Let me ask you this. If somebody wanted to remove

two shotguns and they wanted to get rid of them, why did

1. they lTeave two?

You going to take all of them?
This was found on the patio. This whole five shells,

their investigator tried to say six, doesn't make any
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* loaded. tLaura takes two out, and will gets over there

reviewing evidence, finds three more in it. Wholes fired.
No fired, no fired shots. S.L.E.D. agent, nothing to the
shotgun. h

v'all believe that?

v'all believe those shotguns were out there?

If you do, get it whatever you want. Even if they

'd1d havé shotguns, somebody coming around my house

tonight,. I probably would get one too because the provoked
at. Monticello is now the provokers, and they're thé ones

coming over instigating. They're at fault. .They started

it. They didn't want to cool off 1ike they should and

stay home and listen to their mama because they're out for

murder and meaness.

what have, you want to believe?
- ‘Here 1is what happened, - folks. what happened was |

these guys, Kerwin Parker, curtis Johnson, decided that

they were going-to get even, ‘and you- know what they said?

Curtis sa{d I didn't want them jumbing oh me anymore.
How you stop that? |
vou get rid of them. |
They got rid of the problem. Rather than staying

home Tike they should have, rather than letting things go

to the next day or calling the police, then they go back

over. They pull around front and they see everyone, but
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they don't talk with them. They want to sneak around like
criminals in the night, which they are.

They go around back and they bark back up in here

. where they shouldn't have. They park back over by those

tennis courts, and he even said by the mai1boxes 'He

"d1dn t remember. that then he sat by the mailboxes. Kerwin

gets around that road he's go1ng to do some bus1ness in
case somebody‘comes-armed back. . 'The other ones there the

fe11ows ‘come back there w1th one, two, over here and

| Isaac's got the shotgun. I don t doubt that ‘ You ve got

- Kerwin coming. r1ght here say1ng we re go1ng to f1ght,_

dropping the guns, ‘and they start f1ght1ng it. ‘

walter is over here. The car creeps up somehow for
Isaac. Wa1ter gets the up.

How d1d that happen?

I don t know ’ _

You decide on what you heard ’They~§ay walter now-ié
ajm1ng at the car. . car coming-up for me, and I got a |

shotgun. 1I'm going to try to get that fellow off me,

. coming around my house and coming at me with a gun. The

provoker‘trying to kill me. He rUhs over and breaks hisl

;Teg and the bohersticking out. These guys run back €into

the apartment.
' who follows them? -

Kerwin.
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He's following them now. Go into the tree. They

‘back over here, right here. curtis Johnson, he's saying

he blacked out. ‘He blacked out. 'He;s terrified. He's
shocked, but -you remember the p1sto1 |

Boy, that's amazing. He remembered the pistol in the
g1ove box and he. shot through the w1ndow 'He did. The,
w1ndow s got a hole 1in 1it. That's. the first shot that
A.J. heard and Jose heard. He comes inside and he sees
Isaac. Got to get rid of Isaac. You been sleeping with

my girlfriend, pow, pow, two shots A.J. heard and two

.shots Jose heard, right here, and Fight here. -

Jim Hickman is -- Dr -- andsDr ROSS." Isaac s down.

“‘well, that a1n 't enough because curtis is on- top of it.

Now, A.J;'1S'1ns1de the apartment. - A.J. says curtis a1n't

there, heard these shots, ‘he made the mistake of turning

| around end4comfng back out. The 1ong—ha1redife11ew is on

curtis. He tries to get him off. The short—haired fellow
is over there, but has got the gun, and helsvover by the
air conditioning unit, and he ‘looks over there and number
three, the short-haired guy, shopts A.J. ffve.times‘I
think it was. DR
Isﬁ't that malice?
That isn't malice?
That's overkill.

. Paralyzed for life.
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‘Number .3, one fellow's hair is different than the

other. Yes, one is long and one is short. There's,

another fellow. The.fellow you saw.aiming down shoots

~ here, Kerwin Parker. shooting down. Jim Hickman. Yes,

shooting down, Dr. Ross. Yes.

somehow Isaac makes it inside the kitchen. curtis

. follows him in and while he's dying Curtis continues to

kick him with blood on his shoe. Asks Rebekah is that the

fellow you love. she ain‘t»going to,]ove_him any=more

because he's ‘dead and he was. .- He .ain't through. He does

baCk‘odt, starts stomping A.J.
. ﬂWhy?f |
-what did A.3. d6? |
-fhen he;‘Curtisijohnsdh, and he, Kerwin Parkér,
because Kerwin was the last one to shoot, walk out and Mr.

Herhande; sees the short-haired fellow with the gun and

his friend. They take off. Kerwin does. cCurtis Johnson

stays around there. He's crying so much when he shot his

,bfothqr. I shot -my brother. He's so'upset that Rebekah

said he ‘shot the kids.

You see a car, tear in his eye when he's taiking
about‘fhé;shooting of Isaac. ,

You see a tear in his eye when he shot Isaac?

He'said he was happy to go ovér there. We're going

to get this thing resolved, and I felt happy to go over
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* there.

senseless killings. That's all this is.. Senseless

killings. An-Iraqi war veteran. A young man who was

“asleep in a chair for the rest of his life, fellow with

the rod in his Teg.

Fo1ks, there's one type of justice, and that s pure

justice based on the facts and the facts in this case say _

it doesn't make any difference who pulled the trigger

‘because curtis Johnson and Kerwin Parker had a common
plan.  They were told not to.leave. the house, to call the'>'

police, and they disregarded qt. They had their own‘mindé '

made up.

" They had a common design; a common plan that to go to

those apperments and take care of business they did, and
J‘When'they went over there they were joined hand in hand,

.one with the cherQ They knew what they were go1ng to do:

Everybody had a weapqn.~ Kerwin had the m1dd1e road.’

Ccurtis had the brass knuckles. "It's Kerwin's gun n the :

fg1ove compartment. - Curtis gets it first. Kerwin does

- ‘some shooting. Curtis does some shooting, but the hand of

one’ is the hand of all because when you're fatally bent on

mischief, and you've got wickedness all over, that's

murder.

They re both gu11ty of murder1ng Isaac. They're both

guilty of assault and battery with intent to kill on
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Isaac, and, yeah, we only indicted Curtis fdr runhing over
walter because we know that. We know he ran over walter.
And 1'm criticized for giving Kerwin a break on that.'

- well, forgive me, folks. I ain't doing my job and I

apologize to you, but I'm asking you to do yours. Go back

| to your jury room and give us justice, justice for- Curtis,

justice for A.J., justice for.walter, -and justicéAfor

|- Isaac.

gt

| Thank you.

 THE .COURT: Ladiés and. gent1émen ‘we're going to take

“a short break and when we come back I'm go1ng to. charge

you on the law. so, please go back to your jury room.
we're gettfng very close to: the end‘ofithe cése,; so,
don‘t'dfécuss the case yet, begin any deliberations.
(WHEREUPON, the fo1lowihg takes place outSide.the
presence'oF the jury.) - A
THE. COURT: A1i right. Lad1es and gent1emen we'll
go back on the record at 20 minutes to the hour.
CWHEREUPON a short~recess was'taken at, th1s time.)
THE COURT: . Bring the Jury in and we'll take about 45
m1nutes I estimate. After I give the -charge, I'm going to
send the alternates back until y'all have opportu1ty to
make objections to what's been charged, and then I release
the alternates before I send'back'to begin deliberations,

and then I.give you the opportunity, if appropriate, to




© N G W A W N

i
o

NOONONORNON RN R e .';}_._ ‘
PR RRNNEERELR R DR

R
=

835

object to any 1ssues‘that'arise between now and then, and
I know Ms. counts left to take care of §6mething. She can
come back in the back.
| okay. |
(WHEREUPON, the following takes p1ace within the

" presence of the jury.)

THE COURT:.. A11'right, Ladies and gentlemen, we have

reached the conclusion of all thé‘eVidence and the

- arguments in this trial. so, at this po{nt it is my job

to give you an instruction. as tb,the‘}aw.
You have heard all the evidence. A1l the evidence

that you heard, as I indicated to you before, has been

presented in the form of evidence, and it has been

admitted appropriately in this courtroom. You are not to

consider anything outside of the courtroom.or any other

facts or conjecture: The evidence is here. Now it is

~your duty to take that evidence and to consider it and. to

determine what the facts are.

"As I indicated to you befoﬁe, you are the judge. of

the facts. You're going to decide what the facts are in

this case. My job is to tell you the Taw.

Now, what I would tell you is you took an oath when
you came in here, and in accordance with that oath, you
swore you were going to make the verdict in accordance

with the law as I give it to. you. A lot of times, 1in
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society, we have certain preconceptions or belief about

what the Taw is or should be. What I'm’going. to tell you

is you need to forget about that: You need. to take the
Taw as i'give it to you and apply the law as i give it to
you to'the facts 1in this‘caée, | . | 4

I'm about to. read a good portion of the Taw to.you,
Now, I tell you I'm go1ng to read it to you. I don't 1ike

to read. It suggests to you that I don't know the subJect

" matter and I have to read 1t, and a1so it! - not very
' compe111ng and 1t s not very engag1ng - But this 1s what

I'm go1ng to tell” you.. This is a very important case and

importaht for eVeryone in th1s’courtroom,~and'1 wou1dn t/
be do1ng it Just1ce and conduct1ng myseTf appropr1ate if 1

were to just: w1ng it. because I th1nk I know everyth1ng

1there is to know about the Taw.

so, hav1ng 'said that I'm going: to be very de11berate

'and read a good port1on of this to you, and, in advance, I

apologize to you for that, because I know that can be

fain1yidry " However, having sa1d that, I will get 1nto

‘the charge on the law.

Ladies and gent1emen, I'm going to tell you a-tew'
things twice. That is, I'm going to tell you things again
that I may have told you in my opening statement or the
conduct of the tria1, but when I tell you things tWice,

it's because it's important, and when I give you the
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- ¢harge as to the law, again, all of it is. important.

The first thing I need to tell you is this
indictment, these indictments that I have previously read

to-you at the beginning of the trial I will restate for

‘ you. Again, these are simply allegations by the State not

to be considered as evfdence'by you. The evidence has
been presehtednappropriate1y‘in tr1a1; ‘

Also, ladies and gent1emen, I wou1dscharge you, let.
me sit down, there,are-mu1tfp1e defendants in this case.
You know that already. " Obviously you'Qe sat throhgh
enough of this trial to gather that, and I would charge
you that twefdefendants in“this‘case, each of. whom is
chargedfwith assah]t and battery with intent to kill.

Mr. Parker 1is charged with one count, and Mr. _ Johnson 1is
charged with two counts of assault and battery with intent
to k]11.. Each is charged with the one: count of murder and
each is'charged with possession of a firearm dur1ng the
commission of a violent. act . ‘A

The case, 1in each defendant -and the ev1dence and’ the
law concerning each defendant shou1d be considered
separate1y and ‘individually. Your verd1ct does not have
to be the same for both defendants. The fact that you may
f1nd one defendant guilty or not guilty shou1d not contro1
your verd1ct as to the other defendant.

when more than one person is charged with a crime, if
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" the evidence warrants it; you may convict one and acquit

the other or you may acquit both or you may convict both.
It would depend upon your view of the testimony and

evidence. You must take each defendant and ‘consider the

.evidence as to. the defendant, and my instruttions to you

on the Taw " You wou1d then‘write a'Separéte verdict,
gu11ty or not gu11ty, for each individual defendant

' Lad1es and gent1emen I have spoke to you at the

'beg1nn1ng of the case -about presumpt1on of 1nnocence

Each of these defendants has a presumpt1on of 1nnocence

‘As ‘they.sit here right now, they still have ‘that

presumpt1on of innocence -and they will ma1nta1n that

' ~presumpt1on of 1nnocence until such t1me as you determ1ne

that this State has met its burden of proving each and

every e1ement of the charged offenses beyond a reasonab1e

| doubt and I would subm1t to-you that that presumpt1on on

1nnocence isn't just a 1ega1 theory, and 1t s not
something that we banty -around haphazardly, and it's not

just a ]egd1'phrase."It is a substantial. right which you

should. take seriously.

A1l right. Ladies and gentlemen, it is important for

me now to define for you reasonable doubt. Now, I've said

it several times, but I want to make, I want to.define it.

Reasonable doubt, let me read to you the portion regarding

- reasonable doubt.
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‘The State has the burden of proving the defendant .
guilty beyond a reasonable doubt. Some of you may have
served as jurors in civil cases. In those cases you were
told it's. only necessary to prove that a:fact is more

1ikely true than not.true. Such as by the greater weight

.or preponderance of the evidence, of the evidence.

However, in criminal’ cases, the State's proof must be more
powerful than that. It must be beyond a reasonéb1e doubt.

Proof beyond a reasonable doubt is proof that leaves
you firm1y‘convinced‘of the defendant's gui1t{ There are

very few things‘in this world that we know with absolute

certainty, and in criminal cases the law does" not requ1re

"proof that overcomes every poss1b111ty

If based upon your -consideration of the ev1dence,

you are firmly convinced that the defendant-1s guilty of

the crime charged, you must find the defehdant guilty.. on

the other hand, if you think there is, is a real

possibility that the defendant is not‘gui]ty,?Ydu must

give- the defendant the benefit of the-doubt, Find him not

guilty.

Now;,in‘coming into 'your determination, obviously
you're going to determine what the facts are..-in |
determining what-the facts afe, you're going tbhjudge the
credibility of witnesses. I told ybu this before, and I

will tell you again. You are tasked“with«deteﬁmfhing
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whether witnesses are credible.- You "have heard several
witnesses get on the stand and you are in the position of
determining how much weight to put on each individual
witness"testimony. Yeu can determine that, that a
witness -was very believable or you determine that a
witness' testimony was not he]ievab1e, completely within
your"discretipn and providencet, You may take alportion of

that person's ‘testimony and give it great weight, and you

- may take another port1on of 1its test1mony and g1ve 1t not’

o) great we19ht That s certa1n1y up- to you.

" Now, you see ev1dence ‘comes into the record in

- several -forms, and there are two types of ev1dence wh1ch
- are genera11y presented at tr1a1 and that 3 d1rect

‘ev1dence and c1rcumstant1a1 ev1dence . D1rect evidence is

thentest1mony of the persqn_who‘c1a1ms to have. actual

'know1ed§e of. the facts such as an eyewitness.. It is
Aevidence;which-1mmed1ate1y‘eétab1ishes the fact to be

-proved.

Circumstantial evidence is a proof of a chain of

facts and circumstances indicating the existence of a

fact.” It is evidence which immediately estab11$hes

Co11atera1 facts from which the main fact may be inferred.

‘Circumstantial evidence 1is based on inference, not on

persona1 knowledge or observation, and they give you an

.example which I hope illustrates to you the difference.
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. Say that you were to wake up one fine morning in

Lexington County and it had snowed, and I know that

“happens all the time. But it has snowed and you walk out

and you go to your front door and you see that there are

footprints in the snow which lead to your door and then

which go away..

Cwell, thereés direct evidéhce that theré are j
footpiints in the snow. However, you may infer from that
direct evidencehthat someone came to your door. ‘That is -
circumstantial evidence. Therein Ties-the distinction.

The law makes qbso]hte1y no‘distinctioﬁ'between the
weight or §a1uelto be given to either direct or
ciréumsiantia1'evidehéé:nor is, 15.5*greater'dégree of

certainty required of circumstantial evidence than of

direct evidence. You should weigh all the evidénce in the

case. ,Afteﬁlweighihg all the evidence, if you are not

convinced of the guilt of the defendant beyond a

reasonable doubt;"ybu'must find the defendant not'gui1ty.

Ladies. and gentTemen, you also heard some evidence
submitted through expert withesses. . I would tell you that
a witness, who by education and experience, has become an

expert in some art, science, profession, or”ta111ng may

.state an opinion as to relevant and material matters in

which the witness claims to be an expert, They also may

state the reasons for the opinion. You should consider an
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“expert's opinion received in evidence tin the case, and

Tike any other evidence, give to it the weight you think -
it deserves. - If you decide the opinion of an expert is
not based on sufficient education or experience or

conc1ude.the«reasons given in support of the opinion is

Anot sound or 1s outwe1ghed by the ev1dence you'may

d1sregard the opinion ent1re1y An expert's witness

testimony iS'to be given no greater weight than that of

othér witnesses simply because the witness is an expert.

vkiFurther, you are .not required to'accept an expert‘s

.op1n1on even though 1t is not contrad1cted

Now, 1ad1es and gent]emen, in order to estab11sh

Acr1m1na1 11ab111ty, cr1m1na1 1ntent is required. For
- :examp1e, the mental state to be proven by the State for a

~-particular m1ght be purpose 1ntent, knowledge,

rest1essness, or cr1m1na1 neg1igence Crimina1 intent

must be proven by the State beyond a reasonab1e doubt.

Criminal 1ntent is a1ways a matter and must be determ1ned

by the Juryﬂfrom the c1rcumstances surrounding the

- situation.

There'is no way to prove intent to a mathematical

'certainty. There 1is no medical science -- no medical

science can dissect the person's brain and determine what

the .person had in mind. So, the Taw says criminal -intent

may be indicated from the circumstances shown to have
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existed " That is how you make a determination of whether,
or not the e1ement requ1r1ng intent. was present |
It iS not necessary to- estab11sh 1ntent by d1rect and

pos1t1ve ev1dence but 1ntent may be estab11shed by

1mp11cat1on or c1rcumstant1a1 ev1dence in the same way-as -

any other'act or other fact by'tak1ng 1nto-cons1derat1on

~the acts of the part1es and all the facts.and

c1rcumstances of the case. Cr1m1na1 1ntent 1s ‘a m1dd1e,

is, is a menta1“state;tconsc1ous wrongdang.~ It{ns,up to

you‘to”determinevwhat the defendant intended tO'do based

{. on the C1rcumstances shown to have ex1sted Cr1m1na1
' 1ntent can arise from action or fa11ure to act. It may
ar1se from negT1gence, rest1essness, or an 1nd1fference to-

‘ duty or. consequences that is cons1dered by the Taw to be

5«

Now, ladies ahd'gent1emen, movi ng on,'I‘aiso submit

to you that there was an jssue in- th1s case- regard1ng

1dent1f1cat1on of the defendant as the person who -

comm1tted the crime charged The State has the burden of

hprov1ng 1dent1ty beyond a reasonab]e doubt You must be

sat1sf1ed beyond ‘a reasonable doubt of the accuracy of

. the 1dent1f1cat1on of ‘the defendant before you may convict

the deFendant

" Ident1f1cat1on test1mony 1s an express1on of a be11ef

or impression by a witness. You must detenmine the
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accuracy of the 1dent1f1cat1on of the defendant " You must

‘cons1der the be11eveab111ty of each 1dent1f1cat1on w1tness o

in the ‘same way as any other W1tness

‘ You may cons1der whether the w1tness had an adequate

opportun1ty to observe the offender at the’ time of the

'offense ‘This wou]d be affected by things Tike how 1ong

or short t1me was ava11ab1e, how far or c1ose the W1tness

3'was, the 11ght1ng cond1t1ons or’ whether ‘the. w1tness had
;jfthe chance to see: or know‘the person in the past ~Once,
Vfaga1n I 1nstruct you the burden of proof on: the state

: Fextends to every e1ement of the' cr1me charged and th1s
1spec1f1ca11y 1nc1udes the burden of prov1ng, beyond
-reasonab1e doubt the 1dent1ty of the defendant as the
‘person~who comm1tted the~cr1me - If, after exam1n1ng the_
- test1mony, you have reasonab1e doubt as to the accuracy of. -
:“the 1dent1f1cat1on, you must “find the defendant not. |

.gu11ty o ."".‘u..zrr o

Lad1es and gent1emen mere - presence ‘at the scéne of a

cr1me is not suff1c1ent to prove someone gu11ty of. a

_cr1me A defendant S presence where a crime: is. be1ng

comm1tted or mere assoc1at1on w1th a person who commits a

k‘cr1me does not make a defendant an accomp11ce or an a1der

-or abettor of the person comm1tt1ng the crime. The burden

is on the State to prove every element of the cr1me

__charged
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If you find, after,viewjng»a11 thevevidence, the

State has proved the defendant was only present at the

- scene of the crime, and that they have not proved,. beyond
~a reasonable doubt, any other participation in the crime,

. then you must find the defendant not gu11ty. The 1ew is

that. proof of, .at the scene of the crime is not sufficient
to f1nd someone gu11ty |

Now, you may note, in this 1nstance, one of the

L'defendants elected ot to test1fy That is certainly h1s

right not to test1fy He has a const1tut1ona1 right not

to take the»stand and ‘I 1nstruct you and emphas1ze that

the fact that the defendant did not testjfy is not a

factor to be considerea'by you in any way by your

: de11berat1on and. in your cons1derat1on on the question of

“guilt or. 1nnocence of the defendant It must not be

“. considered by you;in any manner whatsoever. ) |

The"defendant has thehconétitutiona1 right to remain

si1ent, and the assertion.must not be considered by‘you‘in_

| your deliberations. i repeat, under your oath, you are to
draw no conc1ueionlwhatsoever from the fact that the |
.defendant in'this case dfd not testify. The fact that

| . this defendant did not-testify should not even be ‘

discussed in the jury room, The burden of proof, as I

have stated to you, is on the State. The defendant is not

required to prove his or her innocence, but the burden of

09
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proof rema1ns on the State to prove guilt beyond-a

, reasonab1e ‘doubt.

Now, 1ad1es and gent1emen you have heard entered

into the record some statements, and there has been

. evidence presented that witnesses have made prior

statements whith may or may not be consistent with the

- witness' present.testimony. .That certain1y-fsrup to you

to déterhﬁne._-YOu may use this evidence to determine

‘“whether to be11eve the witness. You may a1so’use the

ev1dence ‘of the ear11er contrad1ctory statements, if you

find them-to beuso,»to determ1ne the truth.of those

" statements. It is up to you to decide whether to believe

the earlier stateMehtstor'the testimony given at~tria1

If a w1tness is shown to have knowingly testified

"untruthfu11y concern1ng any mater1a1 matter, you may

consider this in determ1n1ng whether to trust the

defendant' s test1mony as to other matters You may reject

a11 test1mony of a w1tness or give the testimony the

- weight that you think it deserves.

You also heard, Tladies and gentlemen, -introduction of'
a crimina1 record of a'witness durfng this triaTi and I
wou1d tell you that a person who has a past cr1m1na1
record is competent to test1fy during trial. past record
does hot affect the ability of that witness to testify.

That past record may only be considered by you, if at all,
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in determining the witness' believability or credibility.
Remember, you're the judges of the facts in this case and
of the believability of.any or all of the witnesses.

Ladies and~gent1emen, there was a statement several

.....

wh11e the Court has determ1ned that the reference to those.
'statements is adm1ss1b1e, I instruct you that to make the

‘u1t1mate.dec351on of whether_or not the defendant made

those statements. If the defendant did make the

statement, you must determine whether the statement was

‘made by the defendant . vo1untari1y and of his .own free

will. This means that the statement was not caused by

‘pressure, force, fear,zpressure, coerc1on or

~intimidation, or by hope or promise of 1en1ency or reward

of any kind. ,
' In determining whether the statement was voluntary,

you should consider both the'charaetenisties;0f~the

- defendant and the details of the queétion.' Some of the

factors that you must 60nsider are the age of the

defendant, the defendant s education or lack of education,

‘the defendant's mental ability or capac1ty, the

defendant's. 1.Q. or 1nte111gence, the-defendant S
background and environment, place and length oF>any
detention, the nature of the questioning, the advice or

Tack thereof to the defendant“of his or her continued
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constitutional rights including the right to remain
silent, that any statement should be used against him in

the court of law, the rféht‘to have a lawyer bresent, and

“whether he or she tpu1d afford an attdrngy and were

advisea that a lawyer wbh}d'be appointed to represent him

without any cost and that he may stop making the statement’

at anytime.

- You must consider ‘all the surrounding circumstances

before you give any weightftb any alleged stétement. The

. Stateé. has the burden of'prov{ng}jbeyohd a reasonable
doubt, that the alleged statement was 'voluntary. If you
-determine it was, you may. give the statement any further

' consideration that you deem proper. You must decide what

weight, if any, should be given to the alleged statement.

If you decide the alleged statement is nbt'the»freg and

‘ ‘vo1untahi1y statement of the defendant, you should not"~

consider the statement at all.

Now, ladies and gentlemen, we had two he0p1é at the,

" two defendants, which aré:befbrélyouvtdday. And if a crime

is committed by twé4or mdre’peop1e.who are acting together
ahd:éommitting'é Crimé, the act of one is the act af all.
The'persontwho joins with another to cqmmif an unlawful
act is criminally responsible for evefythingidbne by the

other person which happens as a probable or natural

 consequence of the facts done in carryihg out the common
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plan and purpose.
Just by way of example, two people walk into a bgnk
and . they are there, they rob the bank, one of the person,

one of the persons is the active participant, the person

- who actually takes the money, who makes any untoward

‘motions, makes any threats. The other person simply

stands at the“door,.they walk out of that bank, then you
cou1d_consider those peop1e having acted in concert. If
two or more people are together acting together'assisting
eéch othér in ;ommitting the offense, the act"ﬁsjthevact
ofxa11; or-as it 1is sometimes said, the hand of‘one is the
hand of all. | |

Prior knowledge that a crime 1s'goiné to be. committed
without more 1is not sufficient tb‘make a person gui]tyAbf
thaf crime. Mere knowledge that another.peESOn:is going
to commit a crimé, even if the defendant is pregent‘when
the crime is committed, is not sufficient to conng;‘the
defendant as a principal. Guilt as a principal is shown

by actual or constructive presence at the scene as.a-

result of prior arrangement. Therefore, a finding of a

prior arranged plan or commbn,scheme is necessary for a
finding of guilt as a principal.
The State must prove, beyond a reasonable doubt by

competent evidence, the theory of the. hand of one is the

hand of all. The principal in a crime is the one who
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either actually commits the crime or'is present aiding,
abetting, or aséisting in committing a crime.'.when the |
person does an act in the performance ef and with the
assistance of another, the act is done by both. Where‘twe

or more actingfwith a common plan or'intent are present at

the commission of a cr1me, it does not matter who actually

commits the crime, a11 are guilty. ‘The hand of one is the

" hand of~a11.

Present at the comm1ss1on, present at the comm1ss1on

of a crime means to be suff1c1ent1y near to a1d and abet '

‘“}and ass1st 1n the comm1ss1on of a crime. However mere

'«presence at the scene of a cr1me is not sufficient. to
tcony1ct one as the‘pr1nc1pa1 on the theory of a1d1ng-and

. abetting. Intent is also a'necessary'e1eMent for there
.mu5t1have been a common design or intent to commit the

'*crine; and: the crime must-have?been‘committed thereto with

. the-person‘aiding and abetting by some overt act.

‘Intent means intending the act which actually occurs.

Not voluntarily. The intent may be shown by acts of.the

defendant and other circumstances from which you may

-naturally and reasonably infer intent. The State must

prove these elements beyond a reasonable doubt.

Now, ladies and gentlemen,. the indictment, the first

"indictment against each of the individuals is for murder,

and I will charge you the law as to murder. The State
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must prove, beyond a reasonable doubt, that the defendant
killed another person with malice aforethought. Malice s
hatred, i11 will, or hostility towards.anotheﬁ person. It

is the intentional doing of a wrongful .act without just

cause or excuse and with the +intent to inflict an injury,

or under certain cirsumstances that the ]aw‘w111‘1mp11cate

an evil dintent.
Ma11ce aforethought does not require malice ex1st for
any part1cu1ar time before the act is committed, but

malice must exist at, in the mind of the defendant just

_before and at the time the act is committed. Therefore,

there must be a comb1nat1on of the previous’ ev11 intent
and the act.’ |

Malice afprethought may be expressed or inferred.
These terms, expressed or inferred, do not mean different

types of malice, but merely the manner which the malice

‘may be shown to exist.. That is either by direct inference

or facts and circumstances which are proved. = Express

‘malice is -shown when a person speaks words which expresses

hate or i11 will or the person who prepared beforehand to

| -do the.act which was later accomplished. For example,

Tying in wait for a person or any other acts of

.preparation going to show the deed in the defendant's mind

would be express malice.

Ladies and gentlemen, ‘malice may be indicated from
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1 -conductfshowing a disregard for human: life. An
-2 implication of malice may aiso.ariseiwhen the deed +is done
3 with a deadly weapon. That imp1icationJis meré1y an
4 evidentiary fact which may be taken -into consideration
-5 along with any ofher evidence 1in this case. The'deadTy
6 Aweaponﬂjs an article, 1hstrument,Aor substance which is
7 11ke1y to cause death or great bodily harm. whether an
8|| dnstrument has;been used as a’deéd]y weapon depends on the
9{.| facts and‘cfrcumstanceS'of each case.
10| : Just-by.Way of example,- some instruments which .could
11| | be deadly weapons.aré pisto1{ shotgun, a rifle, a dirk, a;
121 dagger, a knife, a slingshot, avrazor,’QQSQTine}'fire
13 bomb, Molotov cocktail, or 1ighter‘f1uid,,and.thosefare
14| | merely presented tO'you as examples of what could be a
15 deadly weapon. '
.16 Now;’where a person inf]fﬁts a fatal injufy én\
17 anothér person and that person dies at'a Jater time, you
18/ |. must be convinced, beyond a reasonable doubt, that the
19 infliction of the:firstninjury was the'proximate cause of
20 the victim's death. A proximate cause is the direct
21 cause, the immediate‘cause, the cause without which the
22 death of the victim would not have resulted. There must
23 be a chain of causation from the time of the injury
24 inflicted by the defendant until the time of the victim's
25 death.
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‘Proximate cause  does not necessarily mean that it

occurred immediately prior to death. simply that it is

the proximate cause of death. There'tou1d‘be more “than

one'proximate cause‘ The acts of two or more persons may

| combine- together to be a cause of prox1mate cause of death
~and the defendant's act may be: regarded as a prox1mate
cause if 1t 1s the contr1but1ng death of the cause of the

Cvictim. The fact that other causes of death also

contr1bute to the victim does not. re11eve the defendant

ifrom respons1b111ty The defendant s acts may not be the
-so1e cause of the death but must be a prox1mate cause-

’ 'contr1but1ng to- the death of the v1ct1m

Now 1ad1es and gentlemen, if you find that the State

. has fa11ed to prove murder beyond a reasonab1e doubt you

»may cons1der whether the State has proved beyond a

reasonable doubt ‘that the defendant comm1tted vo1untary

-mans1aughter Vo1untary mans1aughter, the State must"
T prove, -beyond - a reasonable doubt, that the. defendant took
gthe~1jfe of another in the sudden heat of passion based on

~ sufficient legal provocation. Both heat of passion and

suffiojent legal provocation must be present at the time

- of the k1111ng'to constitute voluntary manslaughter.

" sudden heat of passion may, for a time affect a’
person’s Se1f-t0ntro1gand temporarily disturbda‘person's

reason. The sudden heat of passion must be the type that

17



718

854

wou1d make an ord1nary person unab1e to cooly ref]ect on

h1s act1ons, and wou1d produce an uncontro11ab1e 1mpu1se

to do act1on v Suff1c1ent 1ega1 provocat1on must be the

- type that wou1d make a person of ord1nary reason and cause

become enraged and to 1ose contro1 temporar11y

‘ The provocat1on needed from vo1untary mansTaughter

,Amust come of some. act of or re1ated to the v1ct1m WOrds
4a1one, however vu1gar or 1nsu1t1ng, are not enough to be:'
?1ega1 provocat1on Where death is. caused by the use oF a f
_dead1y weapon the words must ‘be: accompan1ed by some
‘threaten1ng or overt act wh1ch cou1d have produced the

'heat of pass1on If the heat of pass1on coo1ed or. there -

;“

was, enough t1me between the provocat1on of the k11ﬂ1ng of .

‘ynsheat of pos1t1on,_1f any, or t1me for the person to coo1

’lithe k1111ng wou1d not be vo1untary mans1aughter

CIn dec1d1ng whether a. reasonab1e person wou1d Hhave

.had t1me to. cool off you shou1d cons1der a11 the

"c1rcumstances surround1ng the k1111ng -You may cons1der

the nature of the provocat1on, the defendant s menta1 and

"jphyswca1 state, and the c1rcumstances and re1at1onsh1ps ‘

{ between the part1es

Now, ladies and gent1emen, if you w111 pardon me for

- just a secondﬂp1ease.\ I am missing a port1on of my charge'

as to assault and battery with 1ntent to kill. . what I'm

going to do, ladies and gentlemen, because I'm missing -
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as I indicated to you before, this is too important for me

to wing. So, if you Wou1d, please give me a few seconds.

Let me grab that, and then I will continue.

I gave y'e11 a ceby 6f my charge, did I h6t7
Do you have a copy of my assault and ‘battery w1th
intent to kill charge7'
MS. FULLWQOD. I am Tooking; Your Hdnor;t
MR. DUNCAN: - Judée ‘you said voTuntary mahs1aughter?
THE COURT: No, I “have vo1untary mansTaughter. All
I'm 1ook1ng for is assau1t and battery w1th intent to
k111, and I'm 1ook1ng for 1t on my computer 'So, when I

find it on the computer I'm going to drive on.

MS. FULLWOOD: Your Honor, I don't have a copy of it.

I'm sorry.

THEACOURT: Okayl\‘Ladies and gentlemen,; I apologize

for that. I'm going to look at it as I look at. my

computer. As we went through the charging conference,

that is when we were talking about the Taw, I was handing

things out and I just must have p1aced it somep1ace else.

so, I apologize for that brief break.

But I wou1d subm1t to you that you do have |
1nd1ctments, as I 1nd1cated to you, for assault and
battery with intent to,k111, and the defendants have been
charged with assault and battery of, Withlintent to ki]}.

In order to, in order to prove assault and battery with
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,1ntent to k111 ‘the state must prove, beyond a reasonable

‘doubt, that the defendant comm1tted an unlawful act of a

v101ent nature to the person of another-W1th malice

' aforethought. Assault occurs when a person unlawfully

attempts or offers to commit-a vio1entvinjury upon another

person and have the presentab11ity to comp]ete»the'

attempted 1nJury An assau1t 1s the 1ntent1ona1 creat1on

of a reasonab1e fear of 1mmed1ate bodily harm, and is not

necessary that the attempted injury or harm actua11y take'

) p1ace For examp]e, I wa1k up to you and when we're’ 1n

arm's 1ength I draw back to hit. you that is an assau]t
A battery, 1n other words, 1s the un1awfu1 touch1ng

by another person, by a person who has committed the

-assau1t - An un1awfu1 touch1ng can be caused by a part of

, the accused body or any object that the accused puts into

mot1on A battery 1s the comp?et1on of the assault by

us1ng or. app1y1ng force to. another person, however s11ght ‘

~in a rude, angry, or resentfu1 manner W1thout 1ega1

,Just1f1cat1on for doing so.

Us1ng my ear11er examp1e, if I carr1ed through the
assault by hitting you, then that is a battery. Ma]1ce,
as I have prev1ous1y def1ned to you, is i11 will or |
host111ty towards another person and the intentional doing
of a wrongful act wi thout Just,cause or excuse with the

intent to inflict an injury or under circumstances that
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the Taw will infer an evil 1ntent

Ladies and gentlemen, I have prev1ous1y given you the
charge as to malice and I have previously defined that for
you. Now, if you F1nd that the State has not proven the
defendant gu11ty of assau1t and battery W1th 1ntent to
k111 you must then determine whether the State has proved
that the defendant is gu11ty of: assau1t and battery of a

h1gh and aggravated hature. Assault and battery of a high

- and aggravated nature includes all the e1ements of assault
and battery w1th 1ntent to kill except ma11ce In

add1t1on, the State must prove, beyond a reasonab1e doubt

an aggravat1ng circumstance. The d1fference between
assau1t and battery with 1ntent to k111 and assau1t and

battery of a high and aggravated nature is the presence of

or the absence of malice,

C1rcumstances of aggravat1on 1nc1ude the use of a

' dead1y weapon, the 1ntent to comm1t a Fe1ony, the : R

¢

1nf11ct1on of ser1ous bod11y injury, the great d1spar1ty

between the ages or phys1ca1 cond1t1on of the part1es the

d1fference in the genders of the part1es the tak1ng of '
11bert1es of a fema1e with the use of force, a purposefu1

1nf11ct1on of shame and d1sgrace, and the res1stance of

: 1awfu1 author1t1es These are only examples that I give

to you of the c1rcumstances of aggravat1on

, Now, Tadies and gent1emen you have 1nd1ctments for

21
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the possess1on of a weapon during the commission of a
violent crime. The defendant the defendant is charged
with the, W1th posse551on‘of a weapon dur1ng the
comm1ss1on of a violent cr1me The State must prove,
beyond a reasonab1e doubt that the defendant was 1in

possess1on of a firearm or v1s1b1y d1sp1ayed what appeared

to be the f1rearm here in the comm1ss1on of a violent

Cr"l me

"

‘Let me restate that. It needs to be -- the‘State

.must prove beyond a reasonab1e doubt the defendant was

in the possess1on of a’ f1rearm or other weapon dur1ng the

comm1ss1on of a v1o1ent cr1me A f1rearm means any.
mach1ne gun automat1c r1f1e, revo1ver, p1sto1, or any .
weapon wh1ch W111 is des1gned or may be read11y converted

to expeT a progect11e In order to def1ne, in order to

i find the defendant gu11ty of possess1on of a weapon dur1ng

the comm1ss1on of a violent crime, ‘you must first find the

_defendant gu11ty of either comm1tt1ng a violent crime or

attempting to comm1t a violent crime. Murders and assault

“and battery with 1ntent to‘ki11 are v1o1ent cr1mes;'

Now, you have heard presented a defense of
seTf defense. se1f—defense is, is a comp1ete defense and:,
if it is established, you must f1nd the defendant not
guilty. The state has the burden of d1sprov1ng‘

se1f—defen§e by proof beyond a reasonable doubt. If you
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have a reasonabTe doubt of the defendant's guilt, after

considering all the evidence including the evidence of
self-defense, then you'must find the.defendant not guilty.

on the other'hand, if you have no reasonab1e-doubt‘as to

~.the defendant s gu11t after cons1der1ng a11 the evidence,

1nc1ud1ng the defense of se1f defense - you must find the

| defendant gu11ty

The fo11ow1ng e]ements are requ1red to estab11sh

-se1f~defense AFTrst, the defendant must be w1thout fau1tu

1nibringing on the diffiouity. ‘If the defendant's conduct

was the type which was reasonab1y ca1tu1ated to and did

provoke a dead1y assau]t the defendant wou1d be at fault
in br1ng1ng on the d1ff1cu1ty, and wou1d not be ent1t1ed
to an acqu1tta1 based .on self- defense

Now, 1f the defendant vo1untar11y part1c1peted in
mutua] combatAfor purposes other than protect1on, the
kj1]ing of the’vjctin WOuId not be seTf—defenee. ‘This 1is

true if, during the combat, the defendant feared death or

serious bodily injury. However, if, before the killing is. -

committed, the defendant withdraws and tried to, in good
faith to avoid further conf1ict either by word or act
makes that fact known to the v1ct1m, he wou1d be w1thout
fault in bringing on the d1ff1cu1ty '

For mutua1 combat there must be a mutua1 “intent and

w1111ngness to fight. This 1ntent may be shown by acts
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and conduct<of the parties and‘oircumstances surrounding‘
the conduct. 1In addition, it must be shown ‘the parties
were armed with a deadly weapon'“\A findino that the
defendant was engaged in mutua1 conduct does not preclude-
“the Jury From conv1ct1ng the defendant of mans1aughter as
opposed to murder when two persons mutua11y engage in
combat, and one kills another and at the t1me of the
k1111ng 1t may be ma11c1ous1y done, 1t is a murder 1f 1t
:be done 1in sudden heat and pass1on upon suff1C1ent |
provocat1on w1thout premed1tat1on or ma11ce ’

The second e1ement 1ad1es and gent]emen, of

self-defese is that the defendant was actua11y in 1mm1nent'

"‘danger of death or serious bod11y 1nJury or that the

defendant actua11y be11eved that he was in 1mm1nent danger
of death or ser1ous bod11y 1njury If the defendant was
actua11y in imminent danger, it must be shown that the
circumstances would have warranted a person of ord1nary
f1rmness,and courage to strike the fatal blow to prevent
death or serious bodily injury. |

If the defendant believed he was in imminent danger
of death or serious bod{1y injury, it must be.shown a .
person of ordinary prudence, person of reasonable firmness
and courage would have had the same belief. 1In deciding
whether the defendant aotua11y was or believed he was 1in

imminent danger of death or serious bodily injury, you
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should consider all the facts and circumstances

| surrounding the crime including the physical condition and

characteristics of the defendant and the victim. The

defendant does not have to show that he was actually in

-"dénger. It is enough that the defendant believed that he

was 1n‘imminent danger and a reasonably prudent person of
prdinary firmness and courage would have had thé.same
belief. Thé'defendant has the' right to act on |
appearances. |

Even fhough the defendant's beliefs may have been
mistaken, it is for you to decide whether the defendant's
fear of dimminent danger of death or serious bodily injury
was réasonab]e,'and would have been felt by an ordinary
person in the same sitiation. Words accompanied by
hostile acts may, depending on- the ¢ircumstances,

estab1ish'se1f—defénse. ‘Evidence of prior difficulties

‘between the defendant and the victim may be considered in
- deciding whether a threat existed, whether the defendant
~ had reason to believe the threat existed, and how serious

" that threat was.’

.Prior instances of violence by the victim may be

considered in deciding whether the defendaht‘actua11y

~ believed he or she was in imminent danger of death or

serious bodily injury or was actually in imminent danger.

Threats made by the victim can be considered in
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determining whether thé‘defendant actually was or believed
he wés in +imminent danger. | _ |

. fhe final element of self-defense is that the
defendant had no other probable way to avojd the danger of
death or serious bodily injury than fo“act as the
defendant did in this particular instance. The defendant
had no duty to retreat.if, by doing so, the danger of |
being;ki11ed or suffering serious*bodiTy'injury wdu]d .
increase. ' ;

Now, .ladies and gentlemen, I also need to give you -

- some instructions regarding the defense of others, and

under the Taw of self-defense the defendant may take |
another's 1ife 1in the defense of others. The right to f
intervene to. protect another person is subject to the same

rights and limitations as the right of self-defense. “The

~ defendant may_take~the 1ife of a person who assaults a

friend, relative, or bystander of that friend. Relative
or bystander wou'ld have had the right of se1frdeféﬁs§;

fo show- that the person being defended had the right
of se1f—defense;'it must be shown thatfoe person being,
being the,'defended and the defendant were both w{thodt
fault in-bringing on the difficulty. 1'11 say that again.
It must first be shown that the persbn being defended and
the defendant were both withodt fault in bringing on the

difficulty. If the conduct of the person defends or the




W' N OOV A WO R

NONON NN N R LR et . ! ‘
Vi AW N RO O N LY U ES ’r:: l:\ 8

27

863

defendant:was the type which reasonab1y calculated and did
pro, seek a, a deadly aseau1t, the person at fault 1in
bringing on the right of difficulty would not have the
right ofbse1f—defense, and, therefore, not haVe the right

to use dead1y force of, defending from that person the

',defendant 15, if he had reasonable grounds to -believe and

the good faith person d1d be11eve the person be1ng

.defended was in imminent danger or death of serious bodily

harm from. the victim.

In dec1d1ng whether the defendant . actua11y was or the

'defendant actua11y be11eved that person was fin imminent

~danger of death or ser1ous bodily 1nJury, you shou]d

consider all the facts and circumstances surround1ng the
crime including the thsica1'condit10n from

character1st1cs of the part1es fhe defendant does not
have to show that that person the defendant defended was

actua11y in danger It is enough if the defendant

believed the person was in 1mm1nent danger The defendant

has the r1ght to act on appearances even though the

defendant's beliefs may have been mistaken. The defendant

must show that, under the circumstances as they appeared

to the defendant, the defendant believed the person

defended was in danger and that a reasonably prudent

person of ordinary firmness and courage would haVe_had the

same belief under the same circumstances.
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It is for you, the jury, to'decide whether the

defendant's fear of imminent danger, death, or serious

bodily injury to the peréon defended was reasonable and
wou1d have been felt by a ordinary person in the s1m11ar

s1tuat1on The defendant does not have to wait until the

v1ct1m gets: the drop on the person defended The
defendant has the right to under the 1aw of
se1f—preservat1on, to prevent “the v1ct1m from gett1ng a'

'drop on the person defended

Words accompan1ed by host11e acts may, depend1ng on
c1rcumstances, estab11sh se1f defense ' Pr1or 1nstances of_

v1o1ence by the victim may be cons1dered in deciding - |

' whether the defendant actua11y be11eved the person being

ydefended was 1n 1mm1nent danger of serious death or bod11y_

danger, was in 1mm1nent death or threats made by the

victim may be cons1dered in determ1n1ng whether the person

actua]]y be11eved the person was in 1mm1nent danger .of

death or serious bod11y 1nJury or 1n imminent, of 1mm1nent

'danger

"In order to behéntit]ed to, the person must haveihad
no other probable way to avoid the danger . of death or
serious bodily injury than to act as the defendant did in
this part1cu1ar instance. where the person be1ng defended
had no duty to retreat, the defendant Tikewise would have

no duty to retreat. The defendant had no duty to retreat
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if, . by doing so, the dangeb of being killed or suffering
;erious bodily injury would have +increased. |

A1l right. Ladies and gentlemen, I have come just

about to the end of my charge . I want to tell you, again, .

I'm sorry that I read a good portion of that to yob. I
know that that doesn’ t make for very enthra111ng

11sten1ng. But, Jike I sa1d this is way too 1mportant_
for me to just wing because I may have statedvsometh1ng
not only inartfu]ﬁy, but may have said it improperWy‘as

well. That wouldn't be fa1r to the part1es and wouldn' t

have been fair to you either.

Now, we re at that po1nt where I am about to give you
the case and let you beg1n your consideration, and I JUSt
want to make sure that you recogn1ze and remember your
oatb. Your job and my job is to see that the trial and -
the verdict is fairAand just to both parties. I wouldn't
suggest to you what your verd1ct shou1d be | -

As I 1nd1cated to you before, I don't have an.
op1n1on. I,honest1y don' t_have an op1n1on. That' S. not ‘my
job,‘buttto‘jusb~make_sure the trial 'is fair. At the end
of tbe.triaW, if you think I heve commented on facts or
stated sqﬁe type of opihion,‘I would charge you now to
disregard that entirely because if you got fhat impression
I can assure you fhat presentation was not right. Okay.

And if I did do that, I apologize to you. I don't think I
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did. I want to make sure you know I do not "have any b1as

or an opinion either way.

However, I am go1ng to now g1ve you a verd1ct form
I m go1ng to show you the verd1ct form. The verdict form

is fairly straightforward and I'm going to have seven

verdict forms. You know, thére are seven indictments in
‘this case. So, there is a verdict form for.each and every
_indictment. .Each, of course, should be considered"

‘ separate1y and 1ndependent1y, and T will pass these back

to you when you go back for your de11berat1ons
" And, Ms. McGraw you, as. the Fore]ady of the Jury,
W111 execute, after the Jury has come to a dec1s1on will

be your, your pr1mary responsibility to make sure that -

| everybody has the opportun1ty to . part1c1pate and everybody

has ‘thé opportun1ty to say what they need to say w1th
respect to this verd1ct. Remember that this verdict
shou1d“be unanimous' This verdict must be unan1mous.- |
That is, a11 12 of you ‘have to come to.

Now, I am go1ng to send you back to your Jury room.
I'm go1ng to ask you p1ease don t beg1n your de11berat1ons

yet. Please don't begin considering the case yet. what's

" going to happen is I'm going to go over some matters of

Taw with these ‘attorneys. There may be things in my
charge on the Taw that I left out. There may be_th1ngs

that I misstated. They're going to tell me that. If I
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did, in fact, leave something out or misstate something,
then I will bring you back in and I will correct my

misstatement. when 1t is time for you to deliberate, I

“will send back to you that”you may bgg1n your

deliberations.

I'm go1ng to g1ve you access to all of the ev1dence

and I will send back a good portion of the ev1dence but

. know this, I'm not 901ng to send back to 'you the guns and

the ammunition. Y'all don' t know each other that we11

okay. so, if you need to see the: guns or you need to

see the ammunition, then send me a message and say we need

to see_it. I'm going to send it back to you separately.

‘That s all 1'11 send you, a gun, and. then you give it
.back to me, you need some,ammunition, I’11vsend you fhe

"ammunition.

A1l right. so,‘fhat's”the'way we'1 conautt;thaf,
and you will know when it's time for ybu to begin.the
deliberations because I'11 send that wordback'to you and
send you the evidence as well.

Thank you very much.  pPlease retire to your jury

- room.

(WHEREUPON, the following takes place outside the
presence of the jury.) |
THE COURT: Exceptions to the charge?

SOLICITOR MYERS: None.
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MS. FULLWOOD: None, Your Honor.
MR. DUNCAN: None, Your Honor.
THE COURT: If there are no exceptions to the charge,

I'm going to bring the a1ternates back in and I'm going to

re]ease them if there s no obJect1on from either side.

‘MS. FULLWOOD ‘No ob3ect1on.

THE COURT: Now, what I would Tike -- what I'd Tike

hy all to do is rev1ew ‘the' ev1dence to make sure that

what s go1ng back to' the Jury is the ev1dence that was,

appropr1ate1y subm1tted Not COurt [ Exh1b1ts and that I

may have put in the record for my purposes, but actual

“evidence. That Was”approbriat¢1y_subm{tted. If y'all

want to segregate guns and ammunition from everything

e1se“you're'Wé1c6me td do that. If y'all don't havé any

. objection, wh11e y' a11 are do1ng that I’ m go1ng to go

"ahead and ca11 y a11 back in.

Any objection7
MS. FULLWOOD “No, sir.
(WHEREUPON the a1ternates were excused ~and the jury

bégan de11berat1ons at 11:46 and returned_back into the

courtroom at 11: 58 )

THE COURT: I have a note you passed out to me, and

it is a, may we have a copy of the charge, and I want to

“make that as Court's Exhibit 8.

(WHEREUPON, the note from the jury was marked as




O 0N oy w: A W N Juny

NONNN R B R
wwr—\omoo\:cwm.:‘ssvts

N
W

733

N
A -

869

Court's Exhibit No. 8 for identification purposes onTy at

this time.)

THE COURT: And I brought that out'because of that
question,uand the reason is communication between me and
you is sensitive and both parties have to'be, know exact]y
what s being asked and what my response is, and it's a
good quest1on and I owe you the answer and is ~- the
answer is nok I wanted -- I d1dn t want to wr1te that

down and send it back to you and the answer is because I

"don t want to think 1°' m trying to conceaT anyth1ng from

you because I'm not

A charge on the 1aw is more art than sc1ence And it

you Took at my charge I have things h1gh11ghted and

: notes and as you can go on I have th1ngs scratch

scratched out, rep1aced words with other words That's

because it was approved for me to modify this charge to

‘make -sure that it fit this case. If I give you this

charqe, What's.going,to happen is you're going to start
Tooking at what I scratched out or things that, words here
that I may not have used or said or try -to interpret my
notes, and you're not going to be able to determine what I
neant, And from that you may infer things that are
inappropriate. | . _

so, I want you to have all of the law and'I’m giving

you all of the Taw and I know ~- I rea1ize"that that's
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hard to remember. If it weren't hard to remember I

“wouldn't have had to have read it cause practicing law for

20 years you'd think I know all this stuff. But I have to

read it because I forget things too.

* So, what I wou1d te11 you is this. Take the'1awAas I

,have g1ven it to you, go. back 1nto your jury room. If you

“have spec1f1c quest1ons regard1ng the law or a definition,

I W111 do one of two th1ngs I will either'bring you baok

out here and I will recharge you on ‘that spec1f1c po1nt of

1aw or that def1n1t1on or I w111 get together w1th the.

' attorneys and we will fash1on a wr1tten charge to send

.vback to-you. One of the two, depend1ng ‘on c1rcumstances

okay A11 r1ght Thank you very much. o
(WHEREUPON “the Jury began de11berat1ons aga1n and
returned W1th another quest1on at 2: 17.)

'THE COURT: Ladies and gentlemen, we received a

'.question from the jury. . The question-spec%fica11y'1s -

two quest1ons actua11y what are the d1fferences between
murder and vo1untary mans1aughter and ‘the next quest1on

is at what po1nt does malice determ1ne murder or vo1untary

mans1aughter Make that a Court's Exh1b1t

CWHEREUPON the note. from the Jury was marked as
Court's Exhibit No. 9 for identification purposes .only at
this time.) |

THE COURT: And I've looked at that and tried to
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determine or d{vide what it is they actually want to know,
.but'I am ndt‘certain I can divide what it is they aetua11y
want to know. So, what I propose to do is todjusti |
recharge them as to murder and as to vo1uhtary
manslaughter, and with respect to voTuntary manstaughter,

and in direct answer to their question I want to know if

_there is any obJect1on to my charging them that ma11ce is

not an e1ement of vo1untary mans1aughter
l_SOLICITOR MYERS: No obJect1on
THE COURT: 'Sir? |
SOLICITGR MYERS: No obJect1on
| MS.\FULLWOOD: No obJect1on
MR. bUNCAN | ~No ob3ect1on |
THE COURTf That obJect1on will br1ng -- W1thout
objection, we "1 br1ng the Jury
You may be seated ‘
(WHEREUPON the fo11ow1ng takes p1ace within the
presence of the Jury ) | ‘
- THE COURT._ Lad1es and gent]emen, I've. rece1ved your

question. .So, what I'm going to do 1is I'm just go1ng-to

_read again malice and vo1untary‘mans1aughter charge so

“that you can hear each of them and draw the distinctions

o

that may hopefully answer your questions.
So, with respect for murder, the State must prove,

beyond a reasonable doubt, that the defendant killed
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another person with malice aforethought.' Malice is
hatred, i11 will, or hosti1ity towards another person.
The 1nfentiona1 doing of a wrongful act without just cause

or excuse and with an intent to inflict an injury under

:c1rcumstances the Taw will 1nfer either intent.

. Ma11ce aforethought does not require malice exists

‘for any part1cu1ar t1me before the act is comm1tted but

malice must exist at. the t1me the act was comm1tted, and
in the mind of the defendant Therefore, malice must be a
comb1nat1on of the preV1ous evil 1intent and the act.

Malice aforethought may-be expressed or inferred. These

term$~expressed and inferred do not mean the different

'k1nds of ma11ce, but mere1y the manner in which malice may
" be shown to exist. That 1s e1ther by direct evidence or
- by 1mp11cat1on from the facts and circumstances wh1ch are

‘pproved

EXpress: ma11ce is shown when a person speaks words

which expresses hatred or 1]]'w111'for another or when the

| person prepared beforehand to do the“act which was later

eomnitted. For"exampTe; Tying in wait for a persbn or any
other acts of preparation going to show the deed was
within the defendant's mind may be expressed malice. It
may be 1mp11ca§ed from Shbwing a total disregard For human
.1ife<or with deeds done from a deadly weapon.

That imp11catﬁon case is merely an evidenctiary fact
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that make be taken into consideration with all the other
evidence'in the case.. A deadly weapon is an article,
instrument, or substance which is Tikely to cause death or
greet bodily harm. whethef-an instrument is used as a
dead1y'weapon depends on the facts and circdmstances of
each case.’ | o

‘AT r1ght Ladies and gentlemen,- vo1untary

"manslaughter, you may consider whether the State has

"‘proved beyond a reasonable doubt that the defendant has

comm1ttedvvo1untary_mans1aughter . To prove vo1untary

manslaughter, the State must prove,- beyond a reasonable

’dbubt, that -the defendant took the Tife of another in the

' sudden heat of passion based on‘sufficient Tegal

provocation. Both heat of passion and sufficient Tegal

;3prpvocatidn must be present at the time of -the killing to

constitute voluntary manslaughter.
sudden heat of passion may, for a time, effect a

person's self-control and certain rarely disturb a

peréon's reason. The sudden heat of passion must be the -
‘type that would make an ordinary perSOn unable to calmly
reflect on his aetions and Wou1d produce an uncontro11ab1e
| impulse to do violence. Sufficient Tegal prevocation

would be the type that makes a person of ordinary reason

and caution to be enraged and lose control temporarily.

provocation for temporary -(untranslate) must come from
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.some act of are related to the victim. Words alone,

however vulgar or insulting, are not enough to be legal
provocation wHeré death is caused by a, the use of a
deadly weapon. The wdrds must be accompanied by some
overt‘threaténing act which could. have producéd thé heat

of passion. ' If the heat of passion had cooled. or there

‘was enough time between the proVOcatidn,~1f any, and the

ki111ﬁg-for-the‘passﬁoh&of a‘reééonab]e person to ¢001,
the ki111hg.wqu]d_notvbe vo1ﬁntéry Mahs1augﬁter.-7
" 1In deciding whether a reasonable person would have ~
had'enough time to cool off, you should consider all the
c{rcumStanCés éufrounding the ki111ng. You may Consider
the nature of the provocation,. if any, the defendant's
mehxé1 and physical state; and the circumstanceé and
ré]atibnshibs between'the part{es; Note‘thatiﬁaﬂﬁce is
not an element of voluntary mans1aughtér.A
A11‘fight; Ladies&and gent1emen,'having'given you
that charge, I ask you to go.back. -
Thank you." o | _
CWHEREUPON, the following takes place outside the
presence of the jury.) |
" THE ‘COURT: Al1l right. Anything further from the
State or defense? |
SOLICITOR MYERS: No,

 ' THE COURT: We'll be in recess until we get a verdict
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or a question.

(WHEREUPON, the jury reached a verdict at 5:15.)

THE COURT: The jury'has advised me they have reached
a verdict in this case. |

Just. Tet me say on the record to, even before we come

back with a verdict, I‘dOn't‘know what the verdict is. I

certainly don't know. But I do want. to commend'a]l of the

attorneys.in this case. Each of you did an excellent job
representing your respective clients.. It is always nice
for me to have professional prepared attorneys in the

courtroom in these matters, and in this instance y'aT] did

' ;an excellent, excellent job.

- ATl the withesses and ‘the defendéntsnas well. You

4a11.conducted<youﬁse1f,very We11 during.the course of the

- trial, and I'appreciate that'and will tell you we are

about to get the verdict and it is a very sober

‘experience. So, I want to make sure that there is no
emotional outburst, no yelling, nothing of that sort, no

‘clapping, nothing of that sort. We are going to take it .

very civilly just Tike we -have conducted this trial.-
A1l right. Having said that, 1'11 ask the jury to

come ‘in. | | '
(WHEREUPON, the following takes place within the

presence of the jury.) |

THE COURT: Madam Forelady, have you reached a
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verdict?

FORELADY: We have.

THE COURT: TIs that a unanimous verdict?

FORELADY: It is unanimous. |
- THE COURT: . Pass that verdict’ to the C1erk of Court
:'(Fore1ady comp11es ) . _

THE COURT: Take it and publish the verd1ct please.

THE CLERK'- Indictment 2007—GS—32—1473 the state

versus Curt1s Johnson as to the charge of murder, we, the

“jury, by unanimous consent f1nd the defendant gu11ty of o

mans1aughter

‘ Ind1ctment 2007-GS-32- 1476, sState versus curtis
Johnson, as to the charge of .assault and- battery with
1ntent to. k111 we ‘the jury, by unan1mous consent “Find
the defendant gu11ty ‘of assault and battery of a. h1gh and
aggravated nature -of Wa1ter Gadson

’ Indictment 2007-GS-32-1474, State versus Curtis

Johnson, as-to the .charge of assault and battery with

" intent to kill, we, the jury, by unanimous consent, find

the_detendant‘guiTty of assault and battery of .a. high and
aggravated nature.

' Indictment 2007-GS-32-1475, State versus Curtis
Johnson, as to the charge of possession of a weapon during
the commission of a vioTent crime, we, the jury, by

unanimous consent, find the defendant guilty.




AW ON R

O 00 N O uv

10
11
12
13
14
15
16
17
1
19
20
21
22
23
24
25

741

877

Indictment 2007-GS-32-1542, State versus Kerwin
parker, as to the charge of,assauTt and battery with
intent to kill, ‘we, the jury, by unanimous conSent find
the defendant guilty of assault and battery w1th intent to
k111 - ‘ ‘

4Ind1ctment 2007-GS-32-1540, State versus Kerwin

Parker, as to the change of'munder, we, the jury, by

unanimous consent, find the defendant not guilty. '
Indictment 2007—Gsf32-1541,45tate versus Kerwin

ﬁarker,fas to the charge of possession of a weapon during

the‘commission of a violent crime, we, the jury, by

unanimous consent, find the defendant guilty. It is so

'signed by the Fore1ady;

) Ladies-and gent]emen of.the jury, if'these are your
verdicts, p1ease 1nd1cate by ra1s1ng your right hand
(WHEREUPON, all Jurors raise their hands at th1s
t%me.)
THE CLERK: Thank. you.
THE COURT: Ladies and gentlemen, any requests. to
poll: the jury? .
. MS. FULLWOOD: .we would so request, Your Honor.
THE COURT: -Po11 the Jury please.
(WHEREUPON, all jurors were polled at this time and
answered that thi;‘was and is still their verdicts.)

THE COURT: ATl r{ght; Thank you very much.
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(WHEREUPON, the jury was dismissed at this time.)’

THE COURT: . Any motions? - - | |

MS. FULLWOOD:A'Your Honor, at this time we would move
for a new triaT;onfthe grounds of all the objections made
and exteptions taken during the course of the trial.
© MR. DUNGAN: T 'Would join in that, judge.

" © THE COURT: " Having cons1dered all the motions and

- specifics taken heretofore, I respectfu11y deny them on.

the same grounds,as set forth heretofore.
‘Anything else? o ' - ‘
" MS. FQELWOOD: 'nb, Your Honor .

-Mn.,oUNcAN - No, Your Honor.

THE COURT: A1] right. Ladies. and gent1emen we w11T
prOceed to the.sentencing‘phase.. I w111 tell you th1s.
This haé been a Tong'tr1a1‘ T haveia heard e 1ot in this
case and I 1ntend to ‘order a sentence. However, T am
go1ng to order a presentence 1nvest1gat1on from the
probat1on department. That may not. be 1nstruct1ve-to me,
but I do want to get as muchfinformation as I can before I
make such a profound sentence. Thié‘is indeed a profound
case and sentence. lI‘need‘to take into consideration:
everything that was presented to me and take into
consideration the position of the victims and the victim's
family.-

I need to take into consideration the position of the
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defendants, the defendaﬁt;s family, the.position of the
State, and the defense,‘and that's not a deci;ion which I
should come to lightly. I take that as an awésome
responsibi1ity. And in order for me to do that, approach
radially, I think I should ‘have as much information at my

fingertips as possible and for that reason I order a

- presentence investigation. once I have received that, we

w111 proceed to the sentencing phase.

The defendants are, will: rema1n 1ncarcerated dur1ng

that period, of course. I think thap,they haverbeen out

on bond since the period of.arrest, and they wi115femain
incarcerated unti1 such‘time as they can come before me
for sentenc1ng | |

AlT r1ght

MR. DUNCAN: Thank you, Your Honor.

MS. FULLWOOD: Thank you, Your Honhor.

THE COURT: Thank you very much. I appreCiate if.

SOLTICITOR MYERS: Your Honor, will you come back
after you get that repoft for 'any statements? A

THE COURT: Yes, sir, I w111 be in Lex1ngton I think
the end of October, and I will talk to Mr. Rense next week
and tell him I want tofgef it when I'm back here for my
next term of General Sessions, which I think is three
weeks. | |

Thank you.
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(The defendants,
together with counsel, were personally present in
the courtroom.) -

THE COURT: Ladies and gentlemen, please

‘take your seats.

s

Good afternoon.v Thank you all: for being

here. I apologize that I’'m rurining a little bit

‘late, but what I was doing waé‘allowing everyéne the

opportunity'to rgview all of the documents that I
have had the benefit of reviéwing.

And it was quite a substantial amount of
docﬁments, and I have reviewed it all. So this
afternoon obviously'wé are here on a éentencing of -
Mr. Johnson and Mf. Parker. ‘

As I indicatéd to you, I have"had the
benefit of reviewing a voluminous .amount of'
documeﬁts, 1ettef§ from people on either éide. I
have also had the benefit of the presentence
investigatipn I received from the Department of
Erobation. 

| So the way I would like to: proceed this
‘afternoon*iSJI Wguld like to hear from the State,
counsel‘for‘the State, then I’'1l1 hear from counsel
for the defendants, and then I’d be happy to hear

from the defendants as well.

47
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: .5
1 . ‘With respect to everyone else in the
2 . courtroom, I have read everything that I have:
.3 received, and I have read it more than once. So I
4 hope that that is sufficient.
5 ' if elther side takes exception to that,l
6 . then please let me know and. I will consider
7 . listening to others as well. But know that I have
8 read'all of the statements that:haﬁe been submitted
9 ~ to me, ana have spent a significant amountlof time
10 - reviewing all of those documente, and feel like I
11 N have a substantlal flavor of the relatlve pos1tlons
12 of most everyone in the courtroom.
’134 y . Mx. Duncan, you appear to have somethlng
14 - to say. .
15 " MR. DUNCAN: Your Honor, if Your -Honor is
16 _ finished. A i
17 _; ’ THE COURT: Yes, eir. Well, yes, sir, I'm
18 . done. . ‘ . | |
19 . MR DUNCAN ‘Your Honor, at this‘time I”d
.20» 2 11ke to take up a matter of law and move .for a new |
21 ~ trial for Mr. Parker. On October-lz, 2009, the
22 South Carolina Supreme COurt>indicated they had>
23 ' 'carefully scrutinized the historical antecedent to.
24 the permissive inference that a jury may infer

25 malice from the use of a deadly weapon in a
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' ‘Parkér would be the granting of .a new-trial. As '

prosecution for murder and/or assault and battery
with intent to kill.
The Supreme Court held that that is no

longer good law in South Carolina‘Where'évidencé is’

>presented that would reduce, mitigate, excuse, oOr

justify the homicide. And the .remedy granted was to
remand for a new trial. :
As the Supreme Court has held repeatedly

in cases such as State v. Gredori, cited February 7,

| 2000; Staté v. Robinson, April 9, 1985; State v.
.Washington,:May‘13,'1985, the decision in this case

" here is not final until sentencing.

The only remedy that is- available to Mr.

Belcher indicates, the use of that iury-charge is
unconstitutional,'illegalAunder:stateflaw,fand
constitutes reversible error. |

As this case is not final,.Mr. Parker is
entitled to the benefit of this case.  And that
Would be our motion at this time.

THE COURT: All right.- Thank you, sir.' I
appreciate that.

Ms. Dixon, Mr. Myers, any response to

" that?

MR. MYERS: Yes, sir. This case is final

749
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1 as to ﬁhe triql. »The only thing left pending is a

2 + gentence being imposed. étate versus Johnny'Rufus

3 Belcher, which Mrxr. Duncan was citing, ovérturned
4 about 114 -years of law in South éaroliha.

5 : In that case, the Supreme Court said,

6 - “"Because our decision represents a clear break from

7 our modern precedent, today’s ruling is effecfive in

8 . - this case and for '‘all cases which are pending on

9 - direct review or’noﬁ yet filed:where the issue is
10 - . preseryedqa," |
gli o - ﬁo issué was présefved because tha;lﬁatter
12 - was not;raised~pp.the Cont‘andvno‘eiception Wés

13 . taken to your charge. And, therefore, the 1a& and
14 - the_faété are finﬁl and the,issue was not preserved
iS and was‘hotfraised. The only thing we have to do

16 R today is impésé a sentence: |

17 . . THE COURT: All right, any reply to that,
18-  sir? ‘ ‘

19 | ’5 MR. DUNCAN: Yoﬁr Honor, the only thing
20 . wouldvbe at the time, it could very easily be held .
‘21 that that would have beeh a specious objéction to
22 the law. Aé the Eelbherlcase indicaﬁes, it applies
23 to ahy cases not‘final.

24 | This is nbt final. This case is not

25 final. It is pending. The only remedy would be to
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grant him a new trial. Judicial economy, whether

it’s here through an ineffective assistance claim,

- the remedy would be a new trial. And so on those

bases, we would renew the motion.

THE COURT: All right. ‘Thank you, sir. I

appreciate it. Your motion is well received, sir.

- , ‘
I havé had the benefit'of reviewing the

case of Belcher, and the question obviously which

~arose in my mind is what impact does it have upon

this case that came out subsequent to the jury’s

“verdict and -after the issuance of the jury charge.

- Certainly, you could not or would not have

« Objected to the charge under the~circumstances,

>“because, just like you had indicated, it would have

v

been specious.because thét was well settled South
Carqlina law.

Hdwever, ndt having.objected at‘thé time,
the trial court did not have the opportunity to give
any curative charge, did not have the opportunity‘to
revise the charge that was given to the ‘jury.

And based on‘the.evidence that was
presented dﬁring trial and based on the jury, the
verdict, which seemed to me -- and I think it’s a
fair charactérizatibn of that verdict, to call it a

compromise verdict -- that it was not prejudicial to
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your” client.

" Therefore, having made that‘determination
collectively, I will respectfully deny your ‘motion.
Thank you, sir. ‘l |
‘ All right, I'1l bé happy ﬁo,hear from the
state. | |

MR.AMYERS; 'Your Honor, the State has

fpresented its evidence. The only thing we would
_have is some of the victins familhy would like to

”‘make“a statement.

THE COURT: Okay, all right. How many?
qVMS{ DIXON: - 'We have two)séparate groups,
Your Honor. One is frém,the Isaac Wilson family,

+

and one is from the A. J. Wilson family. And I

- believe A J. and.his father would like to .speak as.

“well.

THE COURT: Okay, all right. As I told

you, I have already read everything into the record.

- However, 1T do:recogﬁize that this is very important

for the victims. :Therefore,"noﬁ Withstanding.the
fact that I had aﬁticipated moving forward, I’ll be
happy to hear from you. '
| MS. DIXON: Yes, sir.
MR. JEROME WILSON: I'm Jerome Wilson.

Your .Honor, we certainly thank you for allowing us
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to say a few more words.. Like you said, you’ve
already read over the documents. And we are_here

today to hear séntencing; even though we. have

- received our sentencing almost three years ago.

And we live with it, and we pray that God '

can live with ié‘as well. Every time we think about
our son in his bondition, we have to aléo focus on
my néphew‘Isaac as well, and»it’s been4devastating
for ué, because everybody knows him.
But\it‘juSt'meané_so much to us to be able

to sﬁpport him. He was just getting‘his life

together at that point, and we juét ask that you do..

givé them.the,maximum sentence that there is.
| Wefve done.we117the'pést three years:

struggling with“iﬁﬁ_,gnd we are haépy to see some
conclusion tO'it.SO Qe can at leaét move forward énd
put this behind’us;j@ealing with it. So thank you
very,much, Your'ﬁonbr.~ 4

.THE CQURT:{ Thank.you,‘sir. I appreciate
your being hexef |

MR. ANTHONY WILSON: Your Honor, I am
Anthony Wilson. I jpst want to say, you know, it
has chaﬁged melandAéhanged my whole life around. I
can’tluse the‘bathioom no more. I’ve got to wear a

leg bag so I don’t wet up my clothes.
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. I can’t control my bladder. It’s just

‘hectic, just the whole three:years and my cousin’s

gone. We had a music thing going. 'All that’s been
kind of pushed under‘the rugrfor right no%.

So, Iike:my.father-juet said, we just want
justice. .And that’s about:it. I appreciate you
letting me talk. . = "'

THE éOﬁRT: Thank'you(‘Mr:*Wilson, and I
appreciate it, ”Sir “"r |

MRS MICHELLE WILSON I m Anthony s

mother, Your Honor, Mlchelle Wllson,-and hlS

81b11ngs are here
‘THE COURT 'Okay,jcertainly.
MS. MELISSA- WILSON My name 1s’Mellssa‘
Wilaon) and Isaac«was my oldest brother . Your

Honor, my brother meant the world to me. He was

.11ke a- father flgure after my father died.

He4took care of.me{ took me- places,'and
also lived rIghtﬂby ourjmother.v.The last time I saw
my‘brother Ieaacrwas when heitook’ﬁe and my brother
tolthe fair. ‘We had SOymuoh fun with him, and now
it is all just memories. - |

Isaac had greatdplans for his life, Your

Honor., I love my brother. I love my oldest

"brother. He was such a good person. I miss him so
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much. I really care deeply‘for my brother.
My biggest memory that I will not forget
Qas when he escorted me in an eleméntary school
pagent. I would 1ike to say,to'ﬁhose boys wﬁo
killed my brother the following is why -- why woﬁld
you kill him?- |

What if the story was turned? Do. you

- think it was right? ., Do you believe that you

accomplished something? No, all that you have done
ié bring heartbreak to me and my family, and you
have brought hate.

I may onlyrbe 13, but I know tha;lhaving a
gun doesn’t make you a bigger'peréonf This is what
I think of you. You are a cowérd,'and you should be
ashamed of yourself.

| You deserve'to.hold your heaa down in
shame. You deserve the sgentence that youuget,“and'I
hope it’s a long one. ’ |

THE COURT: Thank you, ma’am.

'MR. WILSON: Mr. Carson Wilson:.

THE COURT: Yes, sir.

MR. CARSON WILLSON: Judge, I wés ten
yvears old, and’my father was in a car accident. And
so I really didn’t know him that well. And the

closest thing I had to a father was my brother.
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‘And I always spent time with him and was
at' his apartment or was hanging out with him. He

was my best friehd, father’figure, a. brother to me.

. He meant.everything to me.

And the night everythlng happened, I was

supposed to be there at the apartment that night.

. So I wonder if I was there, would I be dead rlght

now, too. Weuld I have been shot multiple times?
Would I be in avwheelchair?

‘8o the’ story is if I was shot whet would
be the case then? So I have no words to say what T

feel‘and‘how I.Can'explaln how I feel, because thére

‘are ne‘words. That'’s all‘I've,got'to say.

) THEicOURT: Thank you, -sir.
MR. WILSON: Your Honor, my name is

Michelle Wilson. I’'m the mother ef Isaac Wilson, my’

g8on, and thegse are my three children. My oldest

daughter doesn’t want to speak.

And I brought them here ‘today because I
have. kept them eway from all of the proceedings ahd
everything, because we’ve been‘threughla lot as a
family. And I wanted them to come today because I
wanted to bring closure to everything that has
happened in our lives.

I stand before you, Your Honor, because
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these are three very strong children. And we have
been to hell and back since losing my husband and
thenvlosiné my son iéés than two years later. |

And it’s been rough, and we. have went
through some challenges as a family. But I wanted
them tO‘bevhereitoday so that théy could bring some
closure terve:ything that has happened. |

I know you've read the letter that I

wrote. I had brought.it,‘and I was going to go over

it all again today. But I just need a moment of
your time --

THE COURT: Yes, ma’am.

MS. WILSON: -- because I need to cleanse

me . .

THE COURT: Yes, ma’am.

MS. WILSON: First oflall, aé.a familx,'as
the Wilson family, I would just liké to thank A. J.
right now in‘front of this courtroom, becausé my
ﬁephew haa made'it back into the hoﬁse,'and he was
safe. |

And he went back oﬁt because of the love
that he had for my son, his first cousin. And for
that, A. J. is sentenced to that wheelchair for the
rest of‘his life. |

And, A. J., I just want to say in this
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courtroom today that I thank you for the.love.

And I know that we as a family taught our

‘children love. And I think it showed the night when

he went back out there to help his first cousgin,

because they were like brothers. )
AAnd' A. J., I would liké'to say thank you.
Anhd my heart hurts S0 much when I think

about everything that he has to go through and deal b

_w1th on a dally ba31s jUSt to surv1ve And-for a"
period of tlme, I went through the thlng that if he

‘had not went back out,'where he would be,today.

So I haﬁe‘dedioated my, life to being there

for A. J., because he basically was willing to give

"his life for.my son. T would also like to say in .

the letter that T wrote to you that through my son’ 8

high school, Lake Marlon High School in Orangeburg
Schooi‘Dietrlct Three, I have started a. foundation

in .his honor.

And through that, Ilam‘going‘to address --
first of all, I've given scholarehips to students
that graduated that were in the sporte'or the
activities that Isaac was in in his high school.

But I also hope to also address domestic
violence in teens, which was something that was not

allowed in court to be brought out. I would like to



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16
address some of those things and gun violence and
everyﬁhing, because .we need to sét'an example, and
it needs to start today, that our children have to
stop killing each other.

 And they can’t continue to do it and get a
slap on the wrist and just gb on, because it;s
horrible ‘'when my son and A. J. can be shoﬁ, and my
son killed, andxtheir bodies still stomped in the
ground.

g It has'to stop‘somewhere; We haa an
incident, we have all of these incidents géing on
Where we are just killing each other: And it has to
stop somewhere. ' ' : N "

And I ask you -- I ask yoﬁ‘today -- for

the maximum séntence that these young men can

. Yeceive for the crimes that they have committed.

And I also would like to say today that I have

watched and paid attention to the defendants’ mom.
. And I want you to know that T do feel your

care. I know”fhat you:are hHurting, and I feel your

~Ccare as a mom, and we’re both struggling. But I

‘think what it is, is that you can touch youri'

struggle, and you can- hug your strugglé;‘and you can
talk to your struggle. |

But I can’t do that to mine. I can’t do
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‘that to mine. So I ask you today -- because I do

'

not understand how the jury cémé'back with the
verdictTthey did. But I have to live with that,
because that’s the judicial system.

.And there’s nothing that I can do about

“that. But I ask you today to please give the

-makimﬁm sentence that’s allowed by the law.- And I

also would like to say to the defendants, if I may,

that I pray one day that these boys will come to me

- and admit everything that wéstone that night and

admit eferything, because it’s qﬁite obviOus I'have
got a good dose oféthe judicial system when- I was at
trial for h? son.

| | "I had never been‘in;a céﬁftroom before in
my'life,inever-even for jury duﬁy. :Buf‘I.éoE a good
dose of thé jﬁdicial system, and I see exactly how
it WOrksjnow. And it is really not fair from what T
éaw,'becaﬁsé I saw What~theAdefense will use'by any
meéns necessary -- any means necessary.

- And I also wou1d 1ike to say that all
blaék.males are nét involved in:drugs,’or gangs, Or
anything like that; "It is not like that, because I
know my sdn was not-invélved in .that.

But when nothing“else fits the M;O. of a

black male, you say that it’s drugs. So it was
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quite obvious that it was a thing of any means
necessary. ButlI can sleep at. night because I truly
feei tha; A. J. has told mé what happened, because,
ags Solicitor Myefs said, A. J.Idid not have a dog in
this fight at all.

And I do believe what he Said'happened'

.that night, so I can:sleep and.I can rest at night.

I don’t know how some people do. But I know that I
can do that.

And I asgk you to pleése give the maximum
sentence allowed by the law, because we have to set

an example for our young people. The violence has

‘to stop, and let’s-.let it stop in the Lexington

.courtroom today. " Thank you.

h THE”COGRT: -Thank you, ma‘am; I
appreciate'that; A .
All right, -Ms. Diion;‘Mr. Myers, anyﬁhing
further? .

MR. MYERS: .That’s all the State has.

'We’ve announced our decision and our opinions and

. the presentence report.which we stand by.

THE COURT: Yes, sir. Thank you very
much. We appreciate that.
All right, Mr. Duncan, Ms. Fullwood, as I

had indicated initially, I have read all the
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statements that have been submitted. If you would

like to have a representative of the defendants’

‘families speak to me, I would be happy to hear from

Cit.

I just want to give evéryone the equal
opportunity to be heard.~ I'm not suggesting that

you should. I just want to make sure everyone is’

. being treated fairly.-

MS. FULLWOOD: The’parents;.ﬁs.~“
Richardson;‘fé.standiﬁg up. -

~D; féu want -to speék, Ms.. Richardson?

'MS. RICHARDSON: Yes.

THE COURT: Sure, you'’re welcome to,

. ma’am. You're very welcome to. -You can come

forward and stand at the'podium, ma’am, so that
everyone can hear you.

MS. FULLWOOD: How about here with the
microphone? A!' |
| - -THE COURTQ‘,That’s just £fine.
MS.:RICQARDSON: Honorable Judge Stilwell,

I'm ﬁuét going’to keepAthis.shorﬁ. First off, I’'d

.-like to expregs to the family, to .the Wilson family

and everybody that’s involved to let them-know that
I{ﬁ SO sorry fof.all that,has‘happened.

This has actually been a mother’s worst
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nightmare for all of us, and we all do share.the
same suffering and pain. And I'd also like.them to
know that i do -- as a parent raising children that
I do feel your pa1n of what you’ve been going

through because I just recently lost the death of

gmy 177year~old nephew and the~death'of my 2—year—old "

stepdaughter -= granddaughter.
I'm not much of a speaker. Arﬁmlvery:
nervous,'first of all. ﬂ |
:‘A.'J./ like’I'said,ifilllkeepiyou in my>-
prayers, and I know God is good all the time. T am

a Christian'woman,'you know. I believe in God's

u

faith that He is there for all of us.' - .

And whatever happened and transplred that

lnlght we all know that He -Was': there And I pray to

'the Lord to at least flnd some type of closure'

toward this incident .-

on behalf of{mylson,}I raised’ny son to~7
try hard, to get a career, be a. part of 3001ety, to .
do what s necessary to have a family. This is not
what I thought wouldjhave occurred at any tiﬁe.

BUt we all neyervknow when we have
children,‘andrI!m so sorry;* You know,Athe only
thing I eay,‘Your Honor Stilwell, is that{I'thrOW'

myself on the mercy of the Court.
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'~I prayland'ask for leniency toward my son

N and toward this sentenc1ng and . also to give ‘him a

chance to glve back 1n the communlty and uphold 1f

there 8 any way they can help, what'’s good. And if

.there’ s any way that they can help w1th the Wilson

famlly, you know

THE" COURT * A1l right, thank you, ma’am.

T I apprec1ate that

Yes, s1r°

.

. STEPFATHER: Good evening;ﬁYour Honor, I’m

Frankflinaﬁdiblelx:

stepfather*of KerWin“andfChrtié;w

:,,AndAI juet”Want to 'say, having been -around them for.
. -about 12 years,;they‘are the mostlrespecthl,.:v

ghonest,mand‘decent‘people that Ixhave eyer met.

L Kerw1n is. the type; that would work on, two

jObS for 30 years
. Curtls,

that had plans to.

retlre, and be happy
on the other hand ‘is the typeA

change the world through

technology;l,Iﬁuglven.the opportunlty, I think he

would havejachieved great things.

And tragedy comes in all of our' lives. I

_E'lost'aitwo—yearjold'granddaughter?last*week. It was

a'homicide by child abuse: Tragedy is no-stranger

in this world. But most of the:time, tragedy just

don‘t walk on two.

Everybody has to take a little
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blame for everything that happens. Thank you;
THE COURT; Thank you, sir.
MS. RICHARDS:  And, Your Honor, there’s
one more thing I wanted to say --
.THE COURT: Yes, ma’am.
A MS. RICHARDS:' -- especially to Mr. Isaac

‘ . Wilson’s mom. I understand her grief, yes, that she

- may not be able to touch her son. And I just want

to express the fact that, even though it méy seem
like I caﬂftouch my-son, but: t’s not the same.
It still feels like there is a. closed door

when I have to come and see him, and he sits in this

' type of situatiom.- I still feel a part of that and

it’s beside me also, and I just warited to 'stress

. that.

| 'IHéVCOURT: A1l right, thank you Qery
much. I do apprepiaté that.
Ms. Fullwood, Mr. Duncané
MS. FULLWOOD: Your Honor, if I.just may
make some brief remarks.
THE COURT: Yes, ma'am.
MS. FULLWOOD: I’'m not going to rehash

what you have in the sentencing reports or the

" materials that we provided you. At least I hope I'm

" not going to do that. You can see from those

765



766

10

S 11
12

13-

14

15

16
17

19

20

21

22

23

24

25

. f——'and I thlnk very much thanksg to Ms. Richardson]'

23

-materlals that prior to that night, Gurtis was

living life the way he should have lived it.
He was a high school graduate. He was a

college student studying computer technology and

working at Wal-Mart. He had no prior record. In

his yOuth he .was a Boy Scout; - He had played on the
B team football at Columbla ngh School.

;, He’part1c1pated 1n~m;dd1e‘schoql_in,the

Departmeht of Justice JuhiorRSpecial'Ageht Program.

He was d01ng everything . rlght Ahd‘vefy“fortunately

oo

. and Mr. (1naud1b1e) ——.he~had not succumbed to~the

temptatlons and. pressures that unfortunately SO

f often beckon our youth these days:

His relatives descrlbe him as a very

focused “and nurturing young man. I, of course, did

see that focus. In my .opinion, he is much more .
. s . :

. mature at 22 than people in similar. circumstances . -

twice his age.
He was always very.reaiistic and focused,

is just a good word. On dealing with this case, he

‘was appropriately concerned about it, as I say, just

very mature for his age.
I only saw it a little -- I think given

the fact that anyene facing criminal charges is
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under a lot of tension and pressure.. But I also had
a chance to see thefe is another sideé to Curtis, a
very, kind, loving sort- of persbn.

His- family tells me he was the sort of kid

‘that was always bringing in hurt animals and pets

and,fyou'know( just loVing all things. /I-thinkuthat
explains why he had gotten so attached to:Ms.
Fleming, béCause she had those three childreh, and
to him that truly -- even‘though he was yoﬁng, thaﬁ
Qas‘a‘big attradtion.n | .

| He loved those children. You know, his
own biological father had ﬁever paid him nuch
afténtion.' And in spiﬁe of the club that was was -
something he’d always missed. And I think he felt a
real‘connection with those kids.

And I think that'Was:a-big attraction in

- that relationship to him, a big responsibility he
felt and probably at his age, with the"

. respoﬁsibility and those feelings he wasn’t ready to

take on.
Your Honor, we would ask for concurrent
sentencing in this case. We ask you to consider his

youth as a factor in the sentencing. We ask you to

‘consider his.good conduct in the past.’

We would ask you to consider remorse in
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this case. He has expressed his remersegto me. As
Ms. Richardson has told you, this family has
recently experlenced their own losses. |
Spec1flca11y, as far as it affected Curtls, while
he’s been incarcerated awaiting trial, a close
coUein.was the random victim of a homicide.

" And:I think he tells me it.reelly let him
see how the Wiléon;familyyfeltland how,his;conduct
would have affected theml AndAmore than ever.after
that 5he‘—; it really was sort of soberlng,and
‘really brought completely to hlS heart the impact
that-thls had on a. lot oflpeople

We d also ask that you cons1der in

. senten01ng, of course,'all the facts and .

circumstances in this case under the evidence that

you’ve heard. That’s all I have to tell the Court.

I believe that Curtis, though;hwquldllikezto address

Yeur Honor.
THE COURT;..Curt;s, I'l1l be happy to hear
from you, sir. ' | -
' MR. JOHNSON: Thank you, Your Honor.
THE COURT: Yes&, sir.
MR. JOHNSON: May it please the Court,
Your Honor,'I would like to say to everyone here

today, most especially family and friends and



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

" everybody whose lives have been affected, Your -

3

Honor, that truly frém my heart and soul that I’'m
really sorry, Your Honor.

I pray for everyone every night and keep

> them in my praYers and that  God blesses them and

keeps them also. It‘s a rough situation, Your ”

- Honor, every day, and I feel their bain every day.:

EVefy day, I feel their pain,.Yoﬁr Honor.

You know}AI’m'realIy.feel sorry for A. J.
and Isaaé Wilson. And we waé’éuppOSed to come éut
to a peacefu1‘Outcome, Your hondr, I never ekpécted
anyone to get hurt, Your Honor, and I'm hurting for
that every day . '

'Like I said, Ypur'ﬁonor, I keep everyone

in my pra?ers. I‘m going to try my best to be a

more positive role model, be more productive in

gociety, and still continue to take care of them and

be-there for them to help them.

I pray that God always keep them, and that
God blesses everyone here. I hope God blesgses
everyone here, Your Honor. You're all in my
prayers. I just wish peace and love for é&eryone;
Your Honor. Thank you.

THE COURT: Thank you. I abpreciate that,

sir.
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MS.. FULLWOOD: Thank you, Your,Honor.

THE COURT: - Yes, ma’am.

Mr; Duncan?

MR. bUNCAN: Your Honor, both Curtis and
Kerwin have other'family:membefs_here who want to
support these boys as much as.they can. ' They have
respended by writing the letters that you’ve seen.

7 Thewfeliow workerS‘--.Ihwas a iittle

astounded that he could geheratefthat gort of

! 1etter¥writing-eampaighwfrom people: who he-had not
‘vseen in three years.‘ These<were:strangers to him

before that job

You ve seen hlS employment evaluatlon
Kerwin was a 1aw abldlng 01tlzen all of his life up
to this point.  His remorse and- sadness over thls

whole tragedy is reflected“;n the mental health

records.

My mental health notebook that I meant to

gbrlng up here. is’'over: an 1nch thick w1th records

from the~menta1 health records of the detention
center reflecting those problems. Kerwin had always

been involved in service to the community type jobs, '

. the Babcock Center at Palmetto Richland.

He had tried to serve in the military, but

he suffered from panic attacks. And even with the
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medication, he wasn’t able to complete his service
there. He’s what I call a workhorse.

" He wasn't‘a show horse. He wag just a
solid pérson, do anyth;ng-that family or friends

would.ask. ‘He wanted to help .his brother here.

That night, everything fell apart, and it is such a.

Ztragedy on both sides.:

I would join Ms. Fullwood in asking Your
Honor to cohsider concurrent sentencing. I do
believe that Kerwin wanted to say a few woxds.

THE !COURT: Mr. Parkér, I;ll be happy to.

hear from you, sir.

MR. PARKER:  Your Honor, this is my first

time having an opportunity to be able to speak. I

. just want to first off thank you for this 

'opportunity:

- THE COURT:  Yes, sir. -
fMR; PARKER: ?For a long time, i’Vé been
having serious thoughts in my head on how to address
this issue as well as the Wilsons. I wanted to make
éure -- I know that ffom the bottom of my heart, I
have for y’all and wﬁat happenedi‘

This tragic event ‘has changed a lot of

- people’s lives. I know and I feel.your pain, and

I'd change it if I could. But it’s not possible.

]
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Itfs haxrd to put into words what I'm |
trying to say. It’s very hard.
THE-COURT: All right, thank. you, Mr.
Parker. I appreciate‘that, gir. |
"All rigﬁt, ladies and gentlemen, T don’t -
have any.type of prepared speech or anything '
prepéfed to say.  So if you will just grant:ﬁe,
please, the;latitude to just speak a little bit to i
yoﬁ.’ ' }‘ ' -

This is an absolute tragedy. . It’s a

;tragédy'fof e%eryone iﬁ‘the,COUrtron. After this’

cése.cémé‘to a conclusion, I too went home that
e&ening, and before I weﬁt to bed, I said a prayer
for Iéaac and A. J., aqd‘i said one for Curtis and . .
Kerwih'as'well, becauserobviously we have any number
of victims in this case. |

| And it was tragedy alli the way around.
Thefe’s nothing that I can do tq'go'backfand change

that, as much as I’'d like to. 1I’d like to reverse.

time and make it all stop. The thing that is

particularly tragic, aé Ms. Wilson éaid, is it 1is
young boys who just let a situation spiral out of
contfol aﬁd, instead of héndling it like adults,
chose to handle it in a way which was enpirely

inappropriate.
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The jury’'s verdict, as I indicated to you,

seemed to me to be somewhat of a compromise verdict.

- And I'don’tfkhow what they heard, but it seems to me

that what they took away from it is that there was
some blame to.go on both sides of the equation.

I don’t know that that’s the truth.‘ I

‘don’t know that that’s the case, but that“s;what it

seems like they found in this matter. If[ in fact,

that is what'they‘decided, and the victims were to

ste‘degree‘tb blame for what happened, then I -can

" tell you now that the wvictimsg received their

sentence.

And their .sentence in onétinstahce waé'a
death‘benalty, and in the oﬁher inétance, it was a
life committed to-a wheelchair. So if, in fact,
that was a.compromise verdict and they decided that

thére was blame to bé~shared,~theh the punishment to

the victims has been exacted.

Now, I‘m saddled with the responsibility

of deciding what the punishment for the defendants

‘will be. And I have read and reread the letters and

the submissions that I have received.
And I can read one side, and I can be
persuaded that they should receive the absolute

maximum under the law. And then I‘’1ll1 read the other
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side, ‘and I will be persuaded that perhaps they
should.not.and that they should be treated
significantiy'more 1éniently because of their prior
lives before the incident.

- 'And every time I read it, I go back and

forth and I vacillate. And I just come to the

coriclusion again that this .is just an unfortunate
and senseless tragedy all the way around.
So I ask mYséif'as I drive up and down the

road for the last: month coming‘back and .forth to

Lexington County, what am-I going to.do? . What am'I

going to do? How -am I going to get it right?. How .
am I‘going to sérve~justice?-

And-I've come to this .conclusion. I’'m not

going to get,it right, because this can’t be made

right. "And my séntence is not going to serve

~justice, and that’s because hereiqn,this earth, as:

we walk this earth; justice is not to be had.
Justicé to us. in this world is simply a
word, and we all interpret it differently. Both
sideg of the aisle have a different.idea of.what
jUStiée is in this case. So I would tell you this.'
Don’'t léok to my‘sentenée for justice.
There’svonly ohe measure of justice, and

it i not to be measured and doled out on this
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earth. Justice will be doled out by your Lord and
Maker; So when you go. home tonight, not
withstanding what I may decide today, I would submit
to you that it’s really not relevant, because that
is né; the justice that ultimatel? sﬂould be_déled
out ih this case. | |

| I would suggest that yéu shéula look into

your hearts’ and try to find peace. - Whatever side of

'the aisle you’re on, look into your heart and try to

find peace, and renew that relationship with your
Lord and Maker to have closure on this case,
because, as I indicated, I'm not going'to getrit
right.. |

I'm not going to serve‘justice, because,

as I indicated, I can‘t do it. There’s no sentence

that I can give ybu that’s going-to be right and

-~ that’s going to serve justice.

Having said that, with the worldly means

that .are at my disposal, I will try and I will

‘impose7a sentence. Geﬁtlemen, the sentence of the

Court is as folloWsﬁ

Mr..Parker, on Indictment 2007-1542;
assault and battéry with intent to kill, you are
committed to the State Department of Correctionsufor

20 years.
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On Indictment Number 2007-1541, possession

of a firearm during the commission of a violent

-crime, the sentehce of the Court is five years.

That is concurrent..
Mr. Johnson, on Indictment Number 2007-

1473, voluntary'manslaughter, the Sentence of the -

‘Court is that. you be committed to the State

Department of Corrections for 30 years.

On Indictment Number 2007-1476, assault

"and battery.of a high and aggravated nature,. the

sentence of the Court is ten-years. ' R

.On-Indiqtment Number 2007—1474 for assault

"and battery of a high and aggravated natﬁre, the

sentence of the Court is ten years.
For Indictment 2007-1475, the sentence of
the Court is five years.

For the two assault and battery of a high

and aggravated nature, each with ten-year SQnténces,

those shall run concurrent to éach other and the

' voluntary manslaughter. The five-year sentence for

?ossession of a firearm dufing the cdﬁmiSsion of a
violent crime will run éonseéutive:

All right, -ladies and gentlemen, such is
fhe order.of the Court. ©Let me say"this. I extend

my sincere personal condolences to everyone in the.
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courtroom. Thank you very much, and I wish you all

the luck.

. And, for matters of, the record, I am

presenting all of the submissions to the Court to

include the preséntence investigation to the Clerk

. of Court to be an,ékhibit. ‘Thank you very much..

(Court’s Exhibit Number iA, Black

Binder with Letters; Court’s Exhibit Number 1B,

Plastic Case with Letters; Court’s Exhibit Number

1C, Yellow Envelope.11/14; and Court’s Exhibit

Number 1C,. Red Folder with Letters; were entered in

‘the record.)

i
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'STATE OF SOUTH CAROLINA )

COUNTY OF LEXINGTON )

' COURT REPORTER’S CERTIFICATION

I, REMA K. GANTT THOMAS OFFICIAL COURT .

REPORTER, AND NOTARY PUBLIC IN AND FOR THE STATE OF
SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING
IS A “TRUE, - ACCURATE AND. COMPLETE TRANSCRIPT OF
RECORD OF THE 'PROCEEDINGS HAD AND' ‘EVIDENCE
INTRODUCED IN THE ABOVE- CAPTIONED CASE ON OCTOBER
21, 2009, IN LEXINGTON, SOUTH CAROLINA.

I FURTHER CERTIFY_THAT‘I AM_NEITHERJOF COUNSEL

'NOR_ KIN TO. ANY OF THE PARTIES‘TO THIS CAUSE OF

ACTION, - NOR AM I INTERESTED IN ANY MANNER IN ITS
'IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY HAND
ANDTSEAL AT LEXINGTON, SOUTH.CAROLINA, THIS THE'

TWENTY-NINTH DAY OF NOVEMBER, 20009,

£

REMA K. GANTT THOMAS

OFFICIAL COURT REPORTER

NOTARY PUBLIC FOR- SOUTH CAROLINA
Sl _ MY COMMISSION EXPIRES 11/13/2013

L
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STATE OF SOUTH CAROLINA
IN THE COURT OF

COUNTY OF LEXINGTON

STATE OF SOUTH CAROLINA

KERWIN S. PARKER and.

CURTIS T. JOHNSON ~ °

BEVFORE:

GENERAL SESSIONS

TRANSCRIPT OF RECORD

October 3, 2011

Lexington, South Carolina

L f

HONORABLE ROBIN B. STILWELL, Judge. -

APPEARANCES:

COLLEEN DIXON, ESQ.

Attorney for the Plaintiff

JACK DUNCAN, ESQ.

WANDA CARTER, ESQ.

Attorneys for Defendant Parker

ELIZABETH FULLWOOD, ESQ.

ROB PACHAK, ESOQ.

Attorneys for Defendant Johnson

MARY- E. DIGIROLAMO

Court Reporter
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THE COURT: Okay, ladies and gentlemen. Let's call‘
to the bar the case of the State of South- Carolina véréus
Kerwin Parker and the State of South Carolina versus
Kerwin Johnson -- or Curtis thnson; excuse me. We are
here for purpose of a reconstruction hearing. This case
was remanded to the circuit court by the South Caréiina
Court of Appeals‘for purposes of feconstructing certain
portions of thé transcript thét are missing. And we have
had‘a QiSCQSSion’in cﬁémbers regakding what portiohs
those are;and”how:wé will ‘proceed. I believe we'll
proceed in order of the witnesses.

The first one that is missing in the transcript is a
Mr. Gadson. Am I correét in that regard? |

MS. DIXON: Yes, Your Honor. ’
THE COURT: ' And what is his first name?
MS. DIXON; Walter.

THE COURT: Mr. Walter Gadson. - So let's proceed and

put on the record any recollections that we may havevwith

'respedt_to Mr. Gadson's testimony and see if we can in

salient and’relevant.portion get on the record that
testimony. ' |

Before we start with that, 'is there énything that
anybody would iike to put on the  -record?

Okay. Hearing nothing.

MR.. JOHNSON: - Excuse me.

781
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THE COURT: Yes, sir.
MR. JOHNSON: Would me and-my brother be allowed to
input what areas we found in the transcript also?

THE COURT: You may. Now, we're going to get to

' that after a little bit. . Okay. ‘ALl right. And we'll
- take that up after we go -- after we deal with Mr.

Gadson. Okay. 'And then we'll move to the next portion

of the.transcript.V‘Okay.-
MR. JOQNSQNEY All right. “Thank you.

;.THE‘COURT:' Ms. Dixon, i.think that you had had some
notes and a-féirly good récbllection of Mr. Gadson's
£estimony? |

MS, DIXON: Thénk you,; Your Honor. Mr. Gadsén was
éalléd during the State's-caéé.originally.. He was
recalled by Mr. Dﬁncan; attdrﬁey'fo;'Mr. Parkgr. He was

recalled, Your Honor, basically according to my

g‘reqollect;on‘énd my notes because Qf a tape. I have that

tape here. It's Defense Exhibit iS.‘ Let'me.double check

~and make sure. This is a CD of -an interview on which Mr.

Gadson gave some testimony to a Nationwide Insurance

~agent. It's my recollection, Your Honor, that this CD

came into evidence,withoﬁt objection by the State. We
would have no objection to it being re-entered into

evidence for the record, to make sure we have everything

in. The CD is entitled excerpt.of Walter Gadson
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interview with Nationwide Insurance on December 15, 2006.

" Your Hoﬁor, I also -have, which I would like to enter
into the record, a copy of, with the Court's permission,
and ifll hand this to the court reporter, Your Honor, or
if you'd like to 'see ---

THE COURT: Okay. Well, give it to the court

- reporter because she needs to mark it. And before we go’

any further, Gads@n is.speiled?
| MR. DUNCAN: G-a-d-s-o-n.’
MS.--DIXON: Yes, sir. ..,
 THE COURT: G—a—d—s—o4n.lv0kay. All right. If you
want to mark that as Court's Exhibit Number 1 for the |
récqnstructipn hearing. |
:(Courtfs Exhibit Number 1 was harkednand filed.)
THE‘CQURT: Okay. . I have in'my hand Court's Exhibit

Number 1, which is Ms. Dixon's notes with respect to Mr.

‘Gadson's testimony. Any.objections to the introduction

" of these notes from defense?

MS. CARTER: No objection.

THE COURT: Okay. Then it shall be admitted as
CqurtTS'Exhibileumber 1" without objectioh. Ms. Dixoﬁ,
anything further, ma'am?

| MS. DIXON: Your Honor, I just want to say that I
did give a copy of these notes to the defense. And I

have looked ‘over the notes. As far as I can determine

783
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what is in the notes is what Mr. Gadson testified to the

~second time he was called. Just for the record in case.

fhere's any question later as to my shorthand, any time T
write the capital letter I that'is Standinq for Isaac.
Any time I write the capital letter A that's AJ Wilson.
Any time‘I'wroté K it's Kerwin Parker, and CJ would be
Mr. Johnson. 'Becagse I didn'tfwrite out their names
every fime‘éndvl don;t want tﬁére‘to be any confusion as
to what these nofes‘actually mean at a‘later.date:.

At the bottbm, Your;Honor, underheath‘the case Cite(
on fhe left I wrbfé fedirect. That I-beliéVe‘was’fhe 1“
crOss—examination of Mr;.Gadson by-Mré‘Meyers.‘vAndLso
those are my notes-from'his testimony. |

THE COURT: I also note for the.record that you

signed it three times. Is that like a super

. authentication?

MS. D%XON: Yes, sir.

THE COURT: Okay.

MS. DIXON: That's what that is.

THE COURT: All right. Good enough.  All right. So
just so that I'll be clear, what I heard you say was that
the priméry<purpose of Mr. Gadson's testimony was to
authenticate ‘his voice on Exhibit Number-lé, is that
correct?

MS. DIXON: Yes, sir, Your Honor. T believe that
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when he -- just to summarize, when he gave that statement

to Nationwide he gave a different version as to who was

doing the shooting than he had in his direct examination-

when the State called him. When the State called him in‘

its case in chief he had indicated that Mr. Parker had

done some of the shooting. That was in direct

‘contradiction to what he said on the tape,'which is'Ill

believe why Mr. Duncan called him. And my notes reflect

kind of how he explained the difference inlwﬁat he oaid
in testimony and what he said on the tape. Butithat Was
to‘my‘recollection, Youf_Honor, the only issue thatwﬁas.
éddressed with him. And for the record also:I oon’t"
believe any objections were made by the State during"his~
testimony. | | A

- THE COURT: Okay. Had -- and is Exhibit Number 15, .
is that included in thé record on the‘apoéoi or was that
missing?

MS. DIXON: It was -- it was noted, Your Honor, in
the record but the portion of the testimony where it was
actually entered into evidence was not there.

THE COURT:' Okay.

'MS. DIXON: And so that's why I wanted the record to
be clear. We have no objection to this being a part of
the record.

THE COURT: Okay. And I just want to make sure that
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we-AOn't need to re—intrédﬁce that CD. Appellate Defeﬁse
and the Court of Appeals~has that.as part of the record
oﬁ appeal already? |

MS. FULLWQCD: They: have the aétual CD? No they do
not. I was wondering if maybe at this time we wanted to
play it so what's-on the CD can be transcribed.

THE COURT: Either that or we can introduce that

into the record.. 'And if it's your preference to play it

then we can.
MS. DIXON: I think if we ---

«.MS._FULLWOOD:‘,IjWould defer to the appellate

:lawyers.

_THE COURT: Because when -- it is my.understanding

that when the court reporters, when there is something

played onto the record the&;don't transcribe what is

,;beiné played., They‘admit‘it into the record.

'MS. FULLWOOD: ‘Then if that's the case I would

- withdraw that.

ZTHE COURT: Are we gettiﬁg the north and south héad‘
bdb from-Ms. DiGirolamo? |

MS. DIXCON: We are,: Your Honor.

MS. FULLWOOD: We are.

' THE COURT: Okay. All right. Good. Then let's
admit Court's Exhibit Number -- was that defeﬁse?

MS. DIXON: It's Defense ‘Number 15.
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THE COURT: Defense Exhibit Numbérll5. And we’ll‘
admit that as Court's Exhibit Number 2 for purposes of
-fhis hearing.” Any objections to that?

MS. FULLWOOD:- No, Your Honor.

THE COURT: -All right.

(Court's Exhibit Number 2 ‘was ma£keq_and filed.)

THE COURT: :Good enough. All rightl: An?thihg ffom‘
‘the defense with respect tO'Mr..Gadson~—— or Gadson, - I'm
sorry? Is =- I'll ask you at first blush does the
defénse concede or acknowlédge that that's a faif'ahd .
accurate recitation of the relevant,'salient portions of
Mr. Gadson's. testimony?

MR; DUNCAN: In the sense that he éuthénticated.that

it ‘was his voice, that:he‘had*givén it in felatively

close proximity to the events that had occurred, the

incident date that led to the arresf,Aand #hat his
answers on direct testimohy when called by the*State were
directly contradicted by his statéments in the -recorded
Statement to Nationwide.
| THE'COURT: .Okay.
MS. FULLWOOD: I would just state for the record
that I no longer have my trial notes taken during the

‘trial, but what's been said here today is the same as my

.recollection of what happened as far as that portion of

that witness' testimony.

787
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THE COURT: Okay. All right.

MR. DUNCAN: If I can just?

THE. COURT: Sure. s |

MR. DUNCAN: We wouldn't -have anything‘else.

THE‘QOURT: " Okay. ‘AlLfright. ‘Anything else with °
respegt'tb Mr. Gadson?s testimony?

MS;»DIXON: ,Ndﬁhinngromvfhe State, YburlHonof.

\THE COURT: Okay.

MRL?DUNCAN:5 And Your.Honor, I dbn!t'fhink -- can we
eétabliéh7on the record that we'do not know.whére Mr.
Gadson ié._

VMS.JDIXCN: I apologizé; Your Honor. ‘The last timé
we tfiedfﬁo'find Mr. Gadson he was out’ of state.

JTHEACOURT: Okay.
MS. DIXON: :He éame back to South Carolina as'far as

an out of state subpoena; We don't know where he is now.

.80 -- and didn'tge% I don't know that we've exhausted all

efforts but. he's not at the contact information that we
had for‘him.' And so, you know, withAthe notes and the
short portion of testimony that he gave, I beliéve that

we have adequately reconstructed his testimony-as far as

‘his -second -~ the second time he was called to.the stand.

If the Court determines that we need to find him then we

could maybe try again. But as of right now we have not

located him.
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THE COURT: All right. And I'm sorry I didn't put
that on the record to begin with. I do find that the

State and the defense have made efforts to find Mr.

Gadson and have him in -=- have him in court today and -

that he is unavailable for testimony. And it's
approprigté that we pﬁocged withzthis_heéring in his
ébseﬁce»given thatifact.i | |
MS. FULLWOOD:‘fEeg the Court;s indulgehce.-
(A discuséion was held off thé recofd between
defense counsel and tﬁéir clients.)
MS. FULLWOODE Your Honor?
THE COURT:  Yes, ma'am. . 'f

MS. FULLWOOD: I.believe Mr., Johnson would like to

make a statement at this point only about Mr. Gadson's

testimony. I don't know if you want him sworn.

THE COURT:. Yeah, I can swearlhim.i-And I can swear

you from right‘thereL.'. -
' MS: -FULLWOOD: Qkéy.

THE COURT: And I'll be hapby to hgar‘a statément
from you. Mr. Johnson, if you wouldAétand up and raise
your right hand,. please,.sir, to the‘extent that you're
capablé. |

CURTIS -  JOHNSON

Having been first duly sworn, testified as follows:

THE COURT: All right.. You 'can take your seat. I'd
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be happy to hear from you, Mr. Johnson, with respect to

Mr. Gédson's‘testimony that we're talking about
. specifically, which I believe was when he was called in

reply. Am I correct?

'MS. JOHNSON: Okay. My issue is Ms. Collins said
that Mr. Gadson'said in‘hié testimony that Mr. Parker did
some of thé'éhpofing.' But as you look on page 175 of

that%t;ansCript-Mr. Gadsdh*é}d not say that. I addressed-

‘ withfmy_attorneys alsb’ih the back room and they seen it

also. - RightWheré it says, line five, could you see who

. was over- there on "the paﬁiétl Mr.- Gadson séys, I#Couldn't
‘seé. At the time I did not seé who was -on the patio.

' Line eight, what happehed to Kerwin Parker during all

this time When I'saac andythém‘étarted runniﬁg; What

 happeﬁed¢t6‘Kerwin Parker. Mr. Gadson said, that's a

-question.I still don't know the answer to. I didn't see

him. You don't know where he went. You don't know .where .
he went: I don't know. . See right then and there Mr.

Gadson'did'not‘saerr. Parker did some of the shooting

~also. So what: Ms: COilins.said~iS*not accurate about

what Mr. Gédson.said in‘the.transcript..'And there's

nowhere in his testimony where he said Mr. Parker did any

of the shooting,  period.

THE COURT: Okay. .

MR. -JOHNSON: He said he did not see Mr. Parker.
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THE COURT: Okay.. And I'll ask you, Mr. Duncan, in
your recollection of ybur testimony I believe it was

designed to impeach that witness with respect to that

_specific bit of testimony that he had offered earlier in

direct examination?.

MR. DUNCAN: My purpose was to show that his direct

testimony was directly contradicted by thé‘Nationwide
interview. - S
THE COURT: - Okay.

MS. DIXON: B&And Your Honor, if I could? In my notes

it indicates that at thérbeginning of .the tape, and I

believe wé”played the tape during Mr. Gadson's testimony.
At some poiﬁt he»says Parker was doing the shooting and
thén he corrects himself and says,.oh, no, it was
Johnson. And I thinkVthat's where maybe the confusion is
coming from. ’it wasn't in.his difect téstimény maybe |
that he said fhaﬁ but the*tépe was a little bit éonfusing

as to him getting the two chfused. So if I wasn't clear

-about that‘I»apologiée,'buti———

THE COURT: Okay.

MS. DIXON: But that was in m§ notes and I think
also on the tape. |

MR. PACHAK: 'Mr. Johnson, he wanted to hear the
tape. I think we're making that ?*.we're putting that

into evidence.
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- THE COURT: We're going to put it in the record.
Okay. And let me say fof pﬁrposes of this hearing, I'm

not making any findings of fact. What I am doing is

.reconstructing the record. Therefore I'm not going to

make ady'detérmination of what the jury-found were facts
in this ‘case. The findings,I‘m going to make is what was
aqtuallyvput.in.the record. And we're noﬁ going to put
any chafacterization necessarily on that teétimony,
because We'rg doing to be objeqtive4inlwhaticame out. .

There are certain différénces,and distinctions which
willvbe‘drawh'bétweén-tﬁévparties from the nature of that
teétimony, and'I tﬁinkA;hat'that'szwhat weﬂreakinq of '
getting .into now. Thatgis, what'should‘be taken from
thatfteétimdny.» I'm not nécessarily éonce#ned with what
was taken frém'that testimony, because’only the jury
kngws what was takenAfrém'that téStimony. We}ré just --
we areyjust,répréduﬁing it in subétanqei Okay.

So I thiﬁk that I'm,Satisfied, based on what has '
been put int6 the récord so far, that what Ms. Dixon has’
offered.into the record is a<fair .and accurate recitation
ofgthe.subSténce, the relevant and salient portions of
the testimony and-I'believe Ehat there is no egception or
objection takén from defense as to the substance of the
testimony. | |

And Mr. Johnson, your point is well made but I think
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it goes to what the jury believed and what they didn't
believe.
Okay. All right. So I'm not making —-- understand,

I'm not making'any qualitative determinations about what

. the -- about what that testimony meant, or what the jury

" may have inferred from that testimony.

MR. JOHNS@N! But excuse, me, Your ﬁonor;

THE COURT: Yesﬁ sir.

MR. JOHNSON: Well, Mrs. Collins, whét she said
today about what was actually on that” tape is ndt~on:the
tape and the jury did not hear that.. That's why I‘asked
him to play the tape. What she said is not accurate. I.
understénd,you‘can;admit it into evidence but you can
play and'listen,to it. | |

THE‘COURT: Yeah.- |

MR.-JOHNSON: To see that what Ms. Collins is saying
true that Mr;»éadson séid~thatv———

THE COURT: Okay. Here's what I'm going to do. I'm

':going L
 MR. JOHNSON: --- Kerwin Parker did the shooting and -
. the jury actually did get it.

THE COURT: I gotcha. I'm going to ask Ms. Fullwood

and Mr. Pachak, as officers of the bar, knowing that>this
has been put into the record and that the transcript is

not gqiﬁg to reflect the actual word for word playing of

793
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this tape, do you thinh that it serves any useful purpose
for us to play this CD in this proceeding?

MR.. JOHNSON; Yes, sir, to make sure ‘what Ms.
Collins says is --= o

THE COURT: Mr; Johnson, I know what you think.
Okay. I'm asking YOur attorneys as officers-of the bar
right how, efficers'of the Court,'whether they think it~

would serve any useful purpose. Because understand, I'm

- not goingyto make any qualitative determination about

what this means. -I'm just making a determination as to

was thlS part of the record. And I made a determination

,1t is. part of the record Okay - Sd I'm just~not S0 sure

if I llsten to it how it's 901ng to change anythlng that

r'I have already decided.

'MR. DUNCAN: Your Honor, as I understand it, the
tape is inievidence., So anyone whe“s going to review
this is going to hear it: So on behalf of Mr. Parker I
don't see any purpose in playing it now, because it is in
evidence. And there is —- it doesn't matter what

anybody's characterization of it is. It is what it,is.

It says whatever is on the tape. "So that's our position.

THE COURT: And for the record I agree with that.
MR. PACHAK: Judge Stilwell, when we get this record
back to appellate defense.

THE COURT: Yes, sir.
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MR. PACHAK: I will have a court reporter make a

.written transcript of this CD for whatever purposes

that Mr:. Johnson wants to use it for, either for -- for

~this -- for purposes of this hearing or later in post

o conviction relief.

THE COURT: All right;.
MR. PACHAK: But we;ll}ﬁave documentation of tﬂat.
Thank youa-“ '
"THE COURT: Okay. Good enough. -And it's in the
record. So ypu're protected in that regard. ‘Okay. All

right. Good enough. All right. Any other issues with

- respect to Mr. Gadson's testimony?

(No response.)

THE COURT: Okay.  Then let us move on. I recognize

that we are lacking certain portions on Mr. Blue's

testimony.’ And'héFs scheduled to be here at one o}clock
this afternoon. éut it's alsO'my<understanding that
we're missing other pQrtions of the testimony as well,
and I believe that may be portions of Mr. Johnson's
testimony, am I correct?

MS. FULLWOOD:. That's éQ:rect, Your Honor.

AN

THE COURT: Okay. And it's my understanding that it

'gets -~ the transcript is clear ‘up to a certain point and

then it stops.

MS. DIXON: ' Yes, sir.

795
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THE COURT: And what I would suggest we do is, Ms.

~Fullwdodk I believe it was on direct~examination.that the

testimony stops. So absent objection I would suggest
that we put Mr. Johnson on the stand and let him.resumé
his testimony from' that point at which the transcript
stops.l Okay. 7 ‘ |

MS. FULLWOOD:- rour Honor, I would be glad to do

that. I dQ'want‘the record fo réflect the fact ‘that at

3trial I had sets of questions I was asking Mr. Johnson.

Those'—rnthe conmplete Sét.of questions is no longer with
mygrecords.  I have located on my office computer a draft

of‘the.queStions_that pretty nuch ends where the -

‘testimony ends, the direct testimony ends in the

. transéripﬁL. I cannot locate the final version of those

quéstionsu I believe what happened is that I was working
a lot or nightS-and weekends aisd on Mr. Johnsoﬂ}s‘triai
agd I was transferripg computér data with a jump drive.

THE QOURT: . Yes,. ma'am. |

.MS.:FULLWOOD: My home eomputér became infected with
a virus. The jump drive did. too. So it wasrdiscérded ﬂ
and I believe that the final questions were on that jrmp
drive. So certainly we can proceed forward but they're
not going td be the exéct questionsAthat were asked
during the trial.

THE COURT: Okay. Thank you, Ms. Fullwood, I-
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‘appreciate that. And I ‘'know that at the trial counsel

did an outstanding job, I'll note for the record. That's
my recollection. And I'1l also note that substantively
we can reconstruct what happened from the point that the
transcript left off, if not verbatim.

Mr. Johnson, would 'you come up here to the'stand.

- MR. JOHNSON: Oh, s@rry. | |

THE COURT: That's ail:right. Mr. Johnson, I'll =

oo

remind you, I've already placed you under oath today so

you continue under your oath, sir.

And again, I want to -~ I want to remind Mr.
Johnson, you and Ms. Fullwood, and anyone else, that‘what
we're doing is feconstructing that portion of the

testimony. So we're going to confine ourselves to that

_portion of.the testimony. Okéy. What's missing. Okay.

So try to ——‘try,to ;esist %he ufge to go outside of that
subject matter that was;contaiﬁed in»that‘portion'of the
testimony. Okay. ‘You got it?

MR. JOHNSCN: Yes, sir.

THE COURT: Okay. ‘Ms. Fullwood, you may proceéd.

‘QUESTIONING

BY MS. FULLWOOD:
Q =~ Mr. Johnson, I know you have already gotten a copy
of your trial transcript, right? .

A Yes, ma'am.
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Questioning by Ms. Fuliwood : 4 : 20
Q And. I know you've gone over it in.great detail,
right?

A: Yes, ma’am;‘J .

Q aOkay."Do you have. a copy‘éf it ;p there?

A No, ma'am. o )

Q Okay; Do you -- would it be easier for you if maybe

I -- we reread some -of the last few lines of what's,

" recorded to get back into the swing of.it?

A, Yes, ma'am. I have my copy done over there.

Okay. ) ;
Okay.
.THE BAILIFF:  I'll get it for you.

BY MS. FULLWOOD: . N

0 All right. Thank you. Why don't you get it out and

turn to page 6927

~ A" Yes, ma'am. 6925;.
Q  Yes, sir. . Gotaif?
A Yes, ma'am.
Q Why‘don't we just start at liné 12 and then we'll go

from there. ©Line 12 is your answer and what is your

answer?

A I was terrified.

Q | Okay. And why?

A Because my brother was out of the truck and I was --
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and I was in the truck and I was -scared. That's what I

said.

Q Okay. So -—~

A I was scared we were-going.té;lose our lives that

" night. I was terrified. I was terrified... -« - .

Q Had they noticed you?

A"  When I turned the truck on and started bumping the

"horn for my brother to come back they stopped.

Q Okay. When did you see youi'brother next?,

A I seen my brother ‘run -- I seén my”biother.run'back‘
fowards the'——— ‘

Q  Okay. 'And‘you‘saw your brofﬁég back toQards the? .
A The truck. : “" |
Q To £he fruck. What hépﬁenedAafter.thét?
A My brother looked to the right. ’Hé,seen Waiter,‘AJ

and Isaac all had theirTShotguns pointed- towards him.

Q  Okay. And where were Walter, AJ and Isaac .at that
point?
A From that point from what I seen, they were close by

that -- by the public walkway'thét was right there.

Q Oﬁay.. Weré they étili-in the buéhes or did they
come down on the public lané? '

A What I seen théy was probably still in. the bushes
somewhere. | | |

Q  Okay.
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A
0
A
0 Yeah. =
A
Q

A But as I said before I-was-concentrating on -- my
~main focus was on them holding shotguns towards my
‘brother.

Q0 Okay. And where was the -- did Kerwin keep moving

or did he stop? 'f ' ,
He stopped once he:seen the shotguns pointed at him.
.'Okay. And where was he when he stopped? .

My brother?

Hérwas'On‘the:public'sidewalk'there;"-

He was on the public -sidewalk. "What did ybur"

"fbrékhefldo'qﬁifhat point? ' ‘
"A . My b;ofﬁéf told them, hey, hoid up, hold ﬁp, please,
-_pleasé, blea%é; but-thegguns down. |
: Q  And ébout how far away Was yéur,brOthér from Isaac
and Walgér andeJ?' |
im,A "I'm‘not goiné to sit on the stand right here and

fabricate the distance.

0 : No, no. If'you don't know, you.don't know, that's

- fine. Okay. Your brother says, let's -- don't shoét,
~don't do that. What. did they do in response to his

~statement?

A My erther'said,'pléase; please, put the gun down.

. We just came to‘talk.

Q Um-hm.
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A That'shwhen Walter -- not Walter, but that's when
Isaac said, a lot of cussing, wejre not going to talk
about nothing. | | |

Q  Um-hm. - ' ) L i

Af My brother said, okay, you know, please we didn't
come over here to harm anybody, we ]ust came to talk
about the 51tuatlon,wh1ch just occurred,tbut 51noe-we -

gan't talk, mefand my brother nowywe're‘going to'leave,

_.Q ' .Okay; And was Kerwin just standing there facingf
A By the time we came back we seen the guns that‘was

‘p01nted towards hlm . , 3~"f

Q- ';Um—hm. h, , f: | 'i, '}2

Ae. - He hadteronchedﬂdown withrhis hands up.
0 He crouched down?:_v o
A ”iesrgma"am.u}He‘had;his hands up.
¢ - Okay. | o
A ‘And he was talklng to them
'QJ You ‘mean he just. stooped all the‘way to the ground'> r\
A,

:«Yes,.ma am. . Wheén he was coming back, as soon as he
seen them he was shocked and surprised and he ducked down
and had his hands up.

Q ;Okayu.»Qkay; - So you saw Isaac point the gun?

“A T .saw Isaac, Walter and AJ, all three of them had’

their shotguns pointed towards my brother.
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~.towards my brother .with the shotgun

‘ ndown°

> 0 » 0. » .o A,D#

> 0 » O O

Q: Okay.v What'happened,neXt?

A After that’ my brother says, I‘m going t0'stand-up

I'm gorng to the. truck and I'm going -to leave, me and my
brother

Q%;‘ Umehm

s

'A“.A‘:‘ At that tlme my brother was gettlng up, he S walklng

V}back that s*when Walter, he cocked his shotgun and ran

D

LoQ Okay ' And were the w1ndows in. your truck up or

5ﬁeWere‘the wlndows 1n you truck upﬁor down°v | v
'~,They were upiv ‘ |
. Okay o How dld you hear the cocking'ot the?gun? :

fHow did 1 hear the cock1ng°‘ Cr

:a_Um—hm ) : ,
It s not loud late at nlght atnthat,time[g ‘1b:
Okay ' . . | o |
And I heard the cocklng I heardvthem talking;
You heard the cock1ng° N | | |

<ers, ma am.fb' '

”‘Okay;:'And what‘hapbened,nexﬁ?
fWhat haﬁpenedvne£t~when‘7; after I‘seen Walter cock

the shotgun and ran towards my brother, I pressed the gas

on the truck.




Kﬁx

-10

11

12

13

14

15

16

17

18

19

20

21
22
23

24

25

803

Questioning by Ms. Fullwood . , 25
Q  Okay.

A And I drive the truck towards Walter.

Q Okay. And where did you drive the truck? I mean I

know towards Walter, but was it in the roadway, off the

- roadway, or what?

A It was on the roadway at first.
Q Um~hm.
A Like T said, once Walter seen that I was trying to

stop him from shooting my brother, he then turned the
shotgun towards the truck.

Q Um-hm.

A And he tried to fire when I. was trying,to run the

.: truck towards him. I 'see him move“towards the 'side but

he's‘étill had the shotgun pointed at the truck. Then he
was going to try to shoot me for trying to stop- him from
shobting my brother.

Q °  Um-hm.

A - At ‘that ‘time I missed him with the truck. I do not

recall hitting Isaac period -- not Isaac, but I do not

~recall hitting Walter period with the truck.

Q Um-hm.
A - I seen him pass on the right side.
0 Okay. And do you remember whether or not at trial,

when you were actually testifying, whether or not we used

any diagrams or the photographs for you to show the jury
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'Walter. Fair summary? .

the path that you drove in the truck?

A Yes, ma'am.

Q Did we?

A Yes, ma'am.

o} Okay. Do you happen to remember.if it was a picture

or a diagram?
A It was a picture.

0 You think it was a photograph?

y:\ Yes, ma'am.

Q . Okay. So you saw Walter .point the-guﬁ‘at your

rbrothei KerWin, so you drove towards him. He'pointéd the,

agun'at yQu and you didn't even. realize you had hit

\
5

A No, ma'am. Like I was saying, after they had their

-guns pointed towards my brother, my brother said that he

-was -- that he and I was going‘to‘léave..
Q Um-hm.
A My brotﬁet was walkingﬁback towards the truck with

hié hands still up saying_that we didn't want to do ﬁo
harm we just want to leave. | | |

Q Okay.

A Waitef cocked his shotgun aﬂd ran towards my
brother. Then that's when.I drove towards Walter. I did

that to stop hih from shooting my brother and risk my

‘brother's life.
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Q Okay. And it's your testimony he also pointed the
shotgun at you at that point?
A When he seén -- once he seen that I was trying to

stop him from shootingvmy brother, he then had pointed

" “the shotgun at me also.

Q Okay. And you didn3t even know at the time that you

‘had actually hit Walter with your truck?

A My recollection, ma'am, wheﬁ'I rolled past him, it
was a great distance and I‘did not hit him with thét suv,
because if you know medical records you get hit with a
SUV adainst the wall'ybu just ain't going>to have a
bﬁllet wound looking like it's in your leg.

Q Okay. " Where did that truck end up?

A The;truckfended up -- the next thing ‘I seen after I
roiled‘past Walter Gadson, I seen a tree, and I was still
thinking hy'brother_was outside, and the individuals'were
out there with shotguns. That's when I tgought I ran
into a tree.

Q . Okay. Ana I'm going to show you what was our
exhibit 19 at trial. Is that where you were drawing
pictﬁres'of where people were standing and everything

like that? . : .

A What year is this that this picture was taken?

Because those bushes were smaller than that.

Q Okay. And I think we talked about that at trial,

805
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didn't we?

A And that was 2008 you said the'piétures were tooken,

~ so that meéans that those bushes had grown in great length

since they were small on the night of 2006.

- 3

0 So they were immature bushes on the night that this
occurréd?
A Yeszvma'am; they were a lot more smaller - than that. "

‘The individuals were ‘standing right thére.with‘them

bushes were small. ,But'this'picture'—- if the picture:

was tooken (sic) inA2008, so this is not an accurate

picture of the .size of the 'bushes that was' there that

A

night. .. s

Q@  All right. . T T
A Where the individuals werefstaqqing.:

Q Because they were -- that night the bushes were

ismallét and people could walk through them and around

them?

A ¥e$, ma'am.

o) Okay.

A Yes, mé'am.

0 fBﬁt-this is the trée where»your SUV ended up, right?
A Yeé, ma'am. |

Q All right. And again, this‘is Johnson's Exhibit 19

from the trial. Now, how was your truck positioned once

it hit the tree?
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Questioning by Ms. Fullwood 29
A I didn't actually hit the tree..

Q Okay.

A When I was driving I seen -- the last sight I saw I

was about fo.hit the'tree.

Q Okay. |

A But I<actually didn't hit the tree because when I
looked to the side, like I said, when I looked to the

side my brother, heé was.tryinq to come up.the papio area

_ but AJ was trying to fight him and hold him down.

Q Was this when you were driving the truck or —---

A - This was after I hit.

0 - Okay.

A : After I hit whatever I hit, what I thought was a
tree, but I'didn't, because my door had gotten jammeéd

right 'thére where the tree was and I could only barely

open it up some.' -

Q Okay. So remember, we're getting you to tell it
again so somebody who's never ‘heard it before can
accurately review it. I mean, we all -- probably our

memory is coming back on it, but -- so you -- you

‘testified you drove the truck, you almost hit the tree,

swerved and hit something else?
A No, I didn't swerve. Last sight I seen was the tree
but I‘actually hit the wall.

Q That's what -- okay. You hit the wall. Okay. So

807
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your,truck was kind of wedged against'that tree that's in
State's Ekhibit lé -- I mean, Defense Exhibit 157

A Yes, ma'am.

Q All right,

A IThe tree is right.beside me.

0 .All fight. 19. Okay. Once that collision‘ocqurred'

WHat happéned next?

. A What happenéd next Was, I thought my brother was

still outside and the individuals still had the shotguns

'out thefe,,

.Q',: dkay.__

A When "I lookéd around for my brother I looked to the

side,il seen my brother onﬁfhe patio area and he was

trying to push off and get from the‘patio area.
‘Q- ‘Okay.

"A But AJais‘trying,to hold him back .towards the patiqy

area where the wall was at. -But Isaac had his shotgun
still pointed at my brother. At that moment that's when
I decided I heed to get out;and help my brother and save

risking his life. -

Q@ . Okay.

A When I tried get out of the driver's side the door
was edged up against the ---
Q Okay. Wedged against what?

A Wedged by the tree.
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Q All right.

A When I looked to the side again I also tried to get

‘'on the passenger side but 'that door was jammed and messed

up also.
Q  Okay.

A . When I looked up again, this is all happening real

" quick. When I looked up agaih I seen my brother waé_on ‘

the ground. AJ was holding him down. Isaac had the
shotgun towards his face. ‘At that moment I felt my

brother was going to lose his life, I needed to rescue.

him.:
Q Okay.
A So I remember doing that. I went into the‘glbve box

-and got my brother's gun, he haé‘a registeréd gun in ‘his

-name, out of the glove box.

Q Okay; .And4ﬁow‘did you‘knoﬁ that he had a gun there?
A Because I knew he bought a~régistered‘gun,and kept .
it in the glove box. |

0 Okay. So you got the gun and what did do you next?
A - After I had tﬁe éun'I shot a warning shot out of the
driver's side window. The shotzthat was in the tree.
Hopefully they' would get'off my brother.

Q So was —-- so you shot the gun through a closed

window in the driver's side of the SUV?

‘A Yes, ma'am, because at the time I couldn't get out.
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Questioning by Ms. Fullwood o - 32
0 And hit the tree?

A Yes, ma'am.

- .Q Okay. . And what did you see after you fired the

warning shot?

A After I fired the warning shot, I looked. and my

brother was still on the ground.
Q-+ OQkay.

A, And I thought then that quick instance, my brother

- was about to lose his“Life.

Q So what did you do?-

A . So what T did was T fried with all my might to
. squeeze out the dfiver'g.side door:

Q . Okéy.

A - :And when I squeezed out the driver's side door

‘that's when I ran to the patio.area. .

Q - .And what was happening at that point on the patio?

A At that patio area, thé same situation. My brother
‘was held down and Isaac had the shotgun to his face.

o Okay. -Who is holding him down?

A ‘AJ was holding my brother down,Aand isaac~had the-
shotgun towards’my brother's face.

Q . Okay,' So what did you do next?

A . What I did next was, I ran over where AJ was. He
was holding my brother down on top of him. I shot AJ

five times, I want to put that in the record. I shot AJ
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five times. And next I -turned to the left and I shot
Isaac two times. ‘I did that to save my brother's life so
he didn't get killed.

Q All iight.' And what happened aftef that?

A After tﬁét, because like I wasfsaying, once i turned
toward Isaac he wés,autométically trying to come up with

the shotgun, but I shot him two times.

Q- Okay.
A After-that he threw the gun down..
Q Okay. ‘
A But I was still -- béfore he even threw the gug down

I was still clicking, pulling the trigger, but the gun

was empty.

Q Okay. .

A So basically I shot the gun until it was empty. My

brofher_didn't shoot the gun period. .

Q  Okay. | |

AA Affer that,‘once.I seen .that there-was no mofeg—-
once I seen that there was - no longer a threaf, I grabbéd
my brother and pulled him off thé ﬁqtio area.

Q - 'Okay. Aftef you'resbﬁed your brétﬁer('did you go
inside of that apartment? :

A Yes, ma'am.

0 Okdy. And tell us about how that happened?

A The only reason I went back inside that apartment -
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becausefI.heérd Rebecca Flemming;. who was my baby's
mother, screaming that I shot the kids.

Q - Okay. And what happened when you went inside?

A What happened whern I went inside?nA

Q Um—-hm. |

A I asked~her was she okay,IWas the kids, are they
okay. .  -

Q. leay. 

A And she was screaming that I shot the kids; that T

shot theakidsﬁ

Q@ - Okay. And did you find out that that had actually

‘hapﬁened?.
A'-A'I'foﬁn§‘out'aftef'ail this had oCcGrred{ once I'd
been‘detaiﬁea at theée Lexington County ﬁétention Center
that the kids were okay. _

But not —- but not that night?

Ma“éﬁ§?‘
~ That night though?

At the incident I didn't know.

Okay.'7 . .

I. thought the kidsﬂwere‘shot/ and plus also I shot,

‘my brother also who wasAupfunder AJ Wilson also.

Q Okay. And so after that, did you leave the
apartment? ‘'Did you talk Rebecca briefly in the

apartment?
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A I was talking to her trying to find out the

whereabouts of the kids and'stuff, her sister, is she

" okay.

Q Okay. Then you left the apartment?

A . Yes, ma‘am. I just walked into the roadway area.

Q Okay. And where was Kerwin at that‘point?

A Kerwin, he already ieft~earlier beéause Hénsaid'hej
was going fo get help. |

o) Okay. Weil, tell us aboutfhow that hépéened.

A After I puiled -~ after I pﬁlled my'brother'off the
patio area? | :

Q Um-hm.

A  He was like, oh, myfgoodnéss,'oh, my géodness, I

can't-beliéVe»what happened.

0. Okay.‘

A He said I-savéd his.life.

Q Um-hm.

A See what I'mvéaYing? I was in'shockul‘I was scared.

I knew I shot my brother because“ldOking at -the look.on
his.face he was hur?;ng.

Q Um-hm. | _

A So I guess.in order of the midét of that I drépped
the gun} My brother told me, stay right here, he's going
to get help, he's going to go get the police. *“That

wasn't supposed to happen.
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<?wd d‘ 1 - Q Okay._‘So do you know where you dropped the.gun?
- | 2 A No, ma'am.w‘LikeAI'said,‘I,was'in'the.shock. I
3] 'can't believe what'justvhappened. Me and my brothet's :
4 | ~life was on the lihe. Iidroppedvthe gun.
5. - Q Okay. And.once you had talked’to Rebeccatdid you
'6 l leave‘the_apartment'complex,‘or what“did you do?
A A7, After she was. telllng me that the kids were shot and
- 8 " hI knew I shot my. brother
'. 9 0  Umhm.
llO'l A ,Ihwas pretty.messedhup.' ltf‘ » ‘ !
11 | o | Uniehm. S
Lo 12 | A 4Because those are. ﬁy chlldren also I So my ﬁind
C?m, 13 1 - state:wasg I can' t. believe what just happened
~ 14 | Q  Yeah. |
lS' 1 A Not only dld I save . my brothers' life and -- but I
ilé‘ shot'hlm, I also shot my chlldren too At that moment‘l
h17 . .was torn up 1ns1de and ‘I just walked away into the
l8, roadway.. - 4
l9 Q ‘=Okay;-_So*did you —- sovdid you stay there until the
20 .po'lice carhe? |
21 | A  'Yes[_ma'am.
22 Q‘ | Okay. When you and Kerwin left your mama's house
23 '] . .that night to go ovet to Walter and Isaac's, did you go
24 ‘over thete with the intention of shootihg, or hurting
CZL‘ 25 anybody in any way?
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A No, ma'am. My intention was to go over there and

.talk over the situation, make some peace out of it, not

to go harm anybody.
Q Okay. What do you think would have happened to
Kerwin if you hadn't fired those shots at AJ gnd Iéaac

when all three of them were on the patio?

A I knew that my brother would have lost his life that

night and I had to rescue him:

0 - Okay. What do you think would have happened to you

if you had gotten out of that car without any weapon?
A Most likely I would have been shot with the shotgun

also. As in trial, I remember, there's a line in the

;transcript where Mr. Duncan said that =- he asked one of

the witnesses, aon'tyyou know the shotgun had been fired,
which my lawyers didﬁ't go bver in‘gieat_detail on, if
they knew that that shotgun had been fired.

Q Okay.

A But there's a line in' here where Mr. Duncan SaYS4

that that shotgun was fired.

Q Okay. Okay; Weil,ﬁwe're talking now about your

testimony at the trial. Okay?.
A Yes, ma'am. I just wanted to get that on record.

Q ‘ Okay.. an't worry, I'm sure Judge Stilwell is going

to give you the opportunity to put -everything you'd like

to put on the record.
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A Yes, ma'am.

Q . -.That has to do with reconstructing the record. .

A Yes, ma'am.

MS.- FULLWOOD: Beg‘the Court's induiéence?
THE COURT: Yes, ‘ma'am.
MS. FULLWOOD: *Thaqk yod for being so patient.
THE COURT: . Yes, ma'am. |
BY MS.iEULLWOOD: -
Q 5.4Now, Mr;'Johnsong.youfanW‘pight now the‘only thing

thé Court is dealing with is what your direct testimony

was at the trial. Okay. Is tﬁere anything that you .

testified tov'just~you, testified to back at your trial ~

that we haven't béén over today.and‘wasn(t~tran$cribed by .

~ the court reporter?

A - Ma'am, I just want to'put on ;the record bnce:and
again, that my.brother did not shoot that gun that‘hight.

I shot AJ Wilson and I shot Isaac Wilsoh. And the reason

why I did that; wés to save my.brothér's lifelbecause his

life was in danger. 1I-just want to make sure that's put

on the record..

Q Yes, sir. And other than that?.:

A My brother did not shoot that gun, period, that
night. He did not shoot. that gun; period. I shot the
gun until it was empty.

MS. FULLWOOD: Okay. Thank you, sir. I don't know
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whether or not any\oflthe othér lawyers'are going to have
any qﬁestions for you. Okay. |

THE COURT: Ms. Dixon, any questions you'd like to
ask him in cross-examination just for purposes of
reconétruction? .

MS. DIXON: Your'honor, I don't have any quesfiéns

to ask. I do have a couplé of places where I would like

‘to'put on the record some things that I remember

differently from his originaf testimony. But I don't:
think I need to get into that with Mr. Johnson.

THE COURT: Okay.. All right.’ ' If I femember

‘correctly, thezcross4examination was conducted by Mr.

Meyers. . ‘
MS.lDIXéN:' That“$ co;rec£7‘Your“Honor.' And the 5
entire thing.ié contained in the transcript.
THE.COURT:' Oh, it is?: .
MS. DIXON: Yes, sir.m‘v
THE COURT: Oh, okay.
MS. DIXON: 'His crossfexaminationfaé well Mr,

Duncan's cross-examination are fully contained in the

" transcript.’ -

'THE COURT: Okay. All right. So yours is in there?
MR. DUNCAN: Yeah.

THE COURT: Okay. Good enough.’ Any other questions

- then with respect to cross-examination, or for purposes
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of reconstructionte— hold on! Mr. Johnson; hold on. I'm
going to get that;' I'm going to get to you. Okay.

MR. DUNCAN: No; sir, Judge.> The record on Mr.
Parker's behalf is all =- you know, my cross-examination
wésAone page and it's totally contained in there. So —--

THE COURT: Okay. Good enough.

MR. DUNCAN: 7—4‘ne had tne opportnnity to be nearo.

'THE*COURf: Okay. All right. Ms. Dixon,, if you'd
‘tell me what egceptions.thatﬁyou oo teke to_whet"Mr.
Johnson has seid todéyl‘ o o

MS. DfXON: Yes, sir( Youi'ﬁonof;nni.believe'it‘s”

- Just two small p01nts ihe first,.Yonr'Honot, I don't
believe in Mr Johnson s orlglnal testlmony in the trial
(Wthat he indicated he saw Walter Gadson after He had h1t
the wall or the tree. °I believe he'sacorrect, his
testimony did-indiceteqthat he oidn't'know he had hit Mr.
‘Gadson. But today'he testified that 'he sew him beside
the car. I don't beiieje_that was testified to at ttial.

‘Aiso, Your Honor, as I believe”Mt. Meyer's
cCross- examlnatlon w1ll confirm this, Mr Johnson dio'not,
give a number of times he shot .in the original trlal He
did not say =-"his testlmony today was he shot AJ Wilson
flve)tlmes‘and Isaac Wilson twice. His testimony at
trial was that he .did not know how many times he fired

the gun. I believe that's confirmed through Mr. Meyers'
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(?“-" 1 4' cross—-examination on page 735, Your Honor.

2 : THE COURT: Okay. All right. Good enough; Mr.

3 B Johnson, YOu got something~you want to téll me?’

" MR. JOHNSON: Yes, sir. She just said that I said I
5 seen Mr. Walter Gadson on the side of thé truck. But my
l§ - testimony just now I did not say that; "Also, when I shot
-7 that gun shot, I shot all the shots in it{ The only

8 - | reason I said how many times I shot it is because I found

9 out how many times that gun actually fired from the

316 - ‘victims being injured.
11 " THE COURT: Okay. |
12 ' MR. JOHNSON: That's why I said I shot AJ five

times, which I did, and I shot Isaac two -times, which I

ﬁ”fdidf“EOnce I found out how many times they were shot, at

15 that time I was saving'my brother's life and I wasn't

16 'countiné the shots. I Was‘pounting on savihg‘my

17 'brother's lifé} That's what I was doing.

18. | THE COURT: Okay. ALl right. T got that. And let

19 " me just say that in listening to Mr. Johnson testify I

20 belieQe that that's consistent with his testimony at

21 |° trial. I believe that kind of stood out to me too,. the.

22" |- specific number of -rounds that were fired at the time,

23 but I think Mr. Johnson has explained Why there was a

24 distinction at this hearing as opposed to the first one.
.(iﬁ- '25. And I find as a matter of fact that at the initial
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hearing that there was not a specific recitation or
festimony régarding the amqunf of times that the gun was
fired. However, I'm‘not'éerfain that‘that distinction .
makes a‘significaﬁt difference as well. However, I will

say that Mr. Johnson's testimony today, by my -

'reco}lection, is substantially‘consistent'With the

testimony that . he gave at trial. And I believe that same

salient points_that he made in his testimony he has made

" today as well. All right.

MS. DIXON: And~Youf;H6norL just for thewfecbrd,the
State would agree wiﬁh tﬁat‘and my recollectiog as well
is thatithe State made novobjectioﬁs.dﬁriné Mr. Johnson's
di;eCtléxaminaﬁion.thét were fuied on by the Court.

THE. COURT: Okay.  All right.” .Anything further with

‘respect to Mr. Johnson's testimony?

'MR. DUNCAN: Nothing from Mr. Parker..

THE COURT: Okay. |

‘MS; DIXON:: Oh,VI'm sorry.‘.Yoﬁf Honor, Mr. Pachak"
from appellate defensé‘has also asked me to put‘on the
record, I époke to both the_lead investigator from the'
sheriff's department, fhe lead investigator from the
'solicitor's office, as weil as Solicitor’Meyers, the
three beople who were in the trial with me, none of those
three have any notes or any independent,recollection‘that

they felt would help us in this hearing and that's why
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they're not here. I just wanted to put that on the
record. Apparently I was the only person from the State
that took ahy notes during that trial.

THE COURT:  OkKay. 'Ali right. Thank you; Ms.
Dixon, I appreciate that. And I do recognize. that --

that the -- that there is a déarth of notes. But as I °

suggested to you, my ihdependent recollection is that Mr. -

Johnson testified substantially in the same manner that

he did at trial. Hold én two seconds. Okay. All right.

Ahythihg else with respect. to Mr. Johnson's testimony?
MS. FULLWOOD: No, sir.

THE COURT: Okay. All right. Mr. Johnson, we've

got another witness who's going to come in at 1:00.  And

‘I know that there is some things-that you want to say."

And I'm going to let you say them.  Okay? I'do want‘-f i
do” want YOU~£O know that I understand.ybur point, and i
understood it at the time.. And I'm sympathetic to it as
well, particularly with.respect tQ.Mr. Parker. .And I've
got -- pérsonally I have a good deal of sympathy for you
in that regard.’ And -- but understand, that the purpose
of this hearing of éourse is not to put additional facts
into thezrecord, but to reconstrgct those missing .
porfions of the record. ”

Now, if you want to take exception to something that

is in that transcript, I'm going to let you say it. .
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Okay? I'm nét sure that it's going to make a difference
because the record is the record(‘is the record. But I'm
going to let you say it bécause my éole interest he;e
todayvand in your.ﬁriél_waS-just that it was fair. Okay?
And I want you to walk away. from this hearing today
thinking that I treated you fairly. And I hope you feit
like I did-in the first trial.too.l,sb'lfm ggihg to.ief
you say it.. I don't,khow“whét differencehit'S‘going‘to‘
make. But I'm,going'to let you teli'me what exceptions
you may take to otﬁéf portions’.of the reéord{ Okay?

MR. JOHNSON: . Okay.

THE COURT: Yes, sir. Go ahead.

MR. JOHNSON: _Yes, also, as my lawyer —- I know

Iy'allvcan,remember that. Once I was talking on:the

" stand, you know, Crying from my ordeal what happened,-I

also was' stating that we:just Wanted to go home. After

we seen that we couldn't talk it out we just wanted to go

 home. I just,waht to make sure that's on. record.

Ms. Collins, I don't know if you have any objections
but I remember saying it myself that once I seen that we

couldn't talk it:. over I juSttwanted me and my brother to

- go home.

So do my lawyers, do y'all remember that also? That-
6nce I was on the stand, crying, and saying what was

going to happen, I just wanted to go home since I seen we




823

45
'(f\; 1 .couldn't talk it out anymore.
2 MS. FULLWOOD: I do remémber that.
3 ' MR. DUNCAN: lI do remember thaf éhrase too, Your
4 Honor. o |
5 - THE COURT: T remember that. I remember.that that '
b 6 was very compelling and impasSioned4testimony. And’I
“7 ' remember hearing that specifically as'well. All right.
‘8‘ - MS. DIXON: The State agrees, .Your Honor.
9 " THE COURT: ‘All right. All right, Mr. Johnson,
10 anything else you want to'te;l me?
11 |- MR. JOHNSON: Later oﬁr.other~issues I have.
12 ‘ THE COURT: How many mo;é‘you-got?
(i??‘ 13 . ' MR. JOHNSON: A wﬁole bunch,
14 |- THE COURT: A whole bunch? " . :
15 | i - MR. JOHNSQN; fes, sir.
16 U THE COURT: Okay. All right. And that's with
1? . respect to that --=- ... ‘
18 ~ MR. JOHNSON: Not to my testimony.
.i9 ‘ | THE COURT Not'with yoﬁr testimony,” but what's in
20 the record already? - |
21 |° °  'MR. JOHNSON: Yes, sir.
22 THE COURT: Okay. All fight; ‘Well, how long do we
23 ‘anticipate Mr. Blue is going to take? Beéause'I want to
24 " 'give the court personnel thé»opportunity to go to lunch. .-
(?3- 25 I might just let Mr. Johnson put it.on afterwards, but I
AR . . .
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.. THE COURT:. ‘ Okay.

want y'all to talk to him about it too: Like I said, I

want to be fair to Mr. Johnson. I mean, this is his life

‘and all that, but I just don't know that. it's going to

‘'make a difference for purposes of thisAhearing. Y'all

might talk to him.
‘MR. DUNCAN: . Judge, I'd be amazed if Mr. Blue took

over half an hour.

MS: DIXON:; I think his testimony at the original

triai’was maybé 15 minutes,-Judge;‘A

THE; COURT: Well, let's ~- okay. Let's do this.

Let's come back on the record at let's say 1:15 because

he’s'goihg to have to get”in here,‘yqﬁ?re going to need

to talk tod him, andttﬁén we'll resume testimony at:1:15.

. Okay.

Aﬁd I want y'all, if you wou;d,'Mr. Pachék, Ms'.

Fullwood, to talk to Mr. Johnson and see what it is.

.

thaﬁ -- that M:. Johnson may: feel he needs to put on .

_the record. Like I said, I want Mr. Johnson to feel

like he's being.treated fairly, but we don't need to

conduct an exercise of futility. .Okay. So just have. a
talk. 'And if y'all tell me that he neeas to put
sometﬁing on the record and it's materiai, then I'm -
okay with that. Okay. All right. Okay. We'll be in

recess until 1:15.
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(A lunch recess was taken,.after which, the hearing‘
continued as follows:) |
THE COURT: Did we find Mr. Blue?
MS. DIXON: No, sir.

THE COURT: No, huh-uh? N

MS. DIXON: Héuhas,not arrivéd.; My inﬁestigator‘
just attemptéd to cali;him.

THE COURT: - Okay.

MSLVDIXON: Apd he ‘did not anéwer his_phone.‘.We
left him a message.

"THE COURT: Okay. . All right. Well, let's go ahead

then and see if Mr. Johnson needs to put anything on the

-‘record. We'll go forward with that. And then we'll

deal -- we'll taik*abdut_Mr. Blue a little bit‘in a
minute. Okay. All right. Ms. Fullwood, Mr. Eachak; is
there ié there anything that Mr. Johnson would like to
put on the record? |

MS. FULLWOOD:, Your Honor; he ‘did say he wants tQ
point out some portions .of the ﬁranscript'wheré he thinks

things have been omitted or they were transcribed

'incorfectly.' And I don't know if you want him to make a

statement or you'd rather do it in a question and answer
format or what? L
THE COURT: I'll tell you what. I see that Mr.

Johnson is set up over there.
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MS. FULLWOOD: _Umrhm._'

THE COURT:. So I;ll gdlghead\andvjust rémind Mr.
Johnson ﬁhat;he's under o;th. And‘you can'pOintlthoée
thingé out on. the record, Mr;lJohnson. Okay? .

MR. JOHNSON: Yés, sir. |

THE COURT: All"right.i,You-may proceed.

MR. JOHNSON: - Stand right here or ---

THE COURT: Yeah, yeah, you're ‘fine just right .

there, Because I know you gBt‘éll ydur stuff right there.

A"MR. JOHNSQ&; Yés,'sir. Maydit piease the Court,
sir? | l. |
TéE'COURT: Yes, éir.: | |
VMR;,JOHNSON:' N0w, wéAﬁave the{jury seléétion on

+

page 13; - - PP
\ ‘VTHE‘COURTzl Yes, sir..

. MR. JOHNSON: There is:ﬁb'jpry selection in the
index. TIt's supposed to be: in £Here. Now, go to page
39,,it sayé‘whereupon the jury'pénel w%é selectedvat thié'
time. ‘What I see‘iﬁ the‘éourt reporter manual for South

Carolina it says this, in all criminal cases -- well, in

all criminal Jjury céses.the court reporter should

maintain a record of all proceedings during the jury
selection process and create a list of the jury panel.
The list should indicate each juror's name, race and sex

and should include those jurors seated as well as those
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stricken. The jury panel list should be included when it

is specifically requested as part of the transcfipt.

Another portion, attorneys may order any portion of a

transcript which they desire but the court reporter would

not be required to -- well, the court reporter would: not

‘be required to transcribe with greater specificity than

the following examples, voir dire by juror,  juror

selection, plaintiff-orfdefendént's opening statements,

.closing arguments, the entire direct, cross, redirect or

recross—eXaminétioﬁipf a particﬁlér witness b§ a
partibular.at£orney, or the iﬁling of the‘Courtf Right
there it says.that ;he jury Seléq£ion should be included.
As the same‘a§ the voir dire by juror, the
plainﬁiffs ér defendants.opening'stétgments‘or closing
arguments, the entire diteéct, cross; rédifebt,ior

recross—examination of a particular witness by a

‘particular attorney, or the ruling of the Court. The

jury selgction is not in hére, in the tfan3cript.

THE COURT: .Okay. |

MR. JOHNSON: It says the jury haé been picked.

THE COURT: Okay. |

MR. JOHNSON: Now,; another, K issue ‘is I have bench
conferences. The court feporter manual says, the jﬁdge
may wish to hold a bench coﬁference in the process —--

well, the court reporter manual says, excuse me, says a
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judge may wish to hold a bench.conference in the presence
of the‘jury to avoid having the jury enter and leave the
courtroom numerous times.. If the bench conference is on

the record it is to be included in the transcript.

- However, if the bench conference is off the record this

should.be noted. A”paréﬂﬁhetical should be used'by.the
court reporter ih preparing the transcript td indicate‘
the nature of such a«confereﬁcé.

Now, also have right hérelwhere"ybu have: in this
éaéejfhe pgtitione; claimé‘tﬁat déftain bench‘aﬁd

chambers conferences during the trial werefnot prdperly

recorded in violation‘ofnthe court reporter's act. The

'reporterfs~act states 'in relevant part, B, one of the

réportérs'dppointed for éach'court shall attend at éach

‘sessioﬁ of the court and at every other proceeding
‘desigﬁated by rule or order of the court, or by one of
the judges, and shall record Verbatim by shorthand or by

‘mechanical means which maybe argumeﬁt by electric —-

electronic sound recordings subject to requlations

.promulgated.by the judicial conferedce;

Numbér one, all proceedings in criminal cases had in
open éourt,. Number two, ali proceedings in other cases
had in open.déurt unleés the parties with approval of the
judge shall agree. specifically to thevcontrary. And

three, such other proceedings as of a judge -- of the

’
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“record.

Court may direct or as may be required by the rule order
of the court, or as may be reéuested by any party to the
proceedings. Court's have generally held.that bench and
chamber conferences are subject to the requirements of
the court.reporter's act. This is a mandatory ruie, and
it is the dqty of the trial court rather than the paﬁties
to ﬁeet the requirements of the act.
And there's a lot of bénch conferences that was_in

the transcript that's not put ‘on the record. What it'is,
6ﬁe, dealing when you're polling ﬁhé juryﬂduring“Voif

dire but the juror did come up there and was talking to

-iyéu. ' That bench conference on the —-- is on record, but

- sother ones are not. Even chamber conferences are not on

+
v

Another issue I'd like to point out -- excuse me. for

a second while I find it. Turh to page.779 in the
trénscriptx' And Your Honor, page 779; lihe five, it“
says, the Cdu%t,'lédies and gentlémen, I just had a
conversationvin'chémgers with the attorneys regarding
scheduling. The Court says, rggarding scheduling, but as
you turn to page 781, line numbér'three, Mr. Dixon'says(

Judge, if we can get a copy of the added requests Ms.

‘Fullwood made back in chambers. So it's obvious to me

that there was.more'talking about other things instead of

just conferences on=scheduling.' But ‘those wasn't put in

829
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the record. So my issue is all these bench conferences
and chamber conferences, I don't know what's been said,

what matter of law has. been taken up. There's even bench

. conferences here where matters of law had been took up

and you told our lawyers to come up.there and‘télk to

you, but that's not put on record.

THE COURT: Okay.

‘MR.- JOHNSON:: - So how would my appellate lawyer

actually See if there were matters of law that was ruled

rightly or inrightly (sic);
Page 428 of the transcript, line nine; page 428,

what are the things ySu put in thewbagvand‘thé clothes of

)

‘Curtis Johnsdén? -Item number one was the PJ marked grey

sweatshirt shorts. The ﬁext item was one pair of blue

.3and‘white boxers.. Item number threg»Was a pair of white

socks. -Item number four was a Rocawear extra'large white -

v t—shirt[ Next item -was a Rocawear six'waist, 34 waist,
32 slash 34 black jeans. The item was a Miller High Life

< black hoodie sweatshirt,_ldfénd a half black Reeboks

tennis shoes,. one penny. A baby tech ID for Curtis

Johnson, and one Spring LG cell @hone series number

© 604KPVH012983.

Now, these items, which has item‘number four the
Rocawear extra large white t-shirt, that is not what I.

had on. So like I told my lawyer, like I told my lawyer,
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Ms. Fullwood, and my appellate lawyer, Mr. Pachak, that

~ either this witness stated.it incorrectly or the court

reporter typed in incorrectly what I had on.. Well, we
already know:that‘this is not -- these items what i had
on a white't—shirt‘and Rocawear size 34 waist jéans; was
not what I actually hadT So it was eitﬁerlor,

All right; On page 648 -- excuse me, page 645.

Now, you have Elana (phonetically) sayihg she made a

.statement that she heard Kerwin Parker say, we don't need

‘to fight this out or this shooting, we can just fight it

out. From my recollection Elana said -- she made the

Astatement that she heard Kerwin Parker say, we don't need

to fight this éut with shooting, we can just talk it. out.

'Also} ori the next page,'the following page, 644, line 13,

also say$, fight this out, but it was'éctually talkfifd
out. | |

Now, we go‘down on’ the same page, 645;Fwe’have‘my,
lawyer, Ms. Fullwéod questioning Elana. on hér state of
mind, or Waltef; what if anything did Amy tell you ab6ut
with Walter when he gets upset about something. He %lips
out. 'He just get angry and flips out. Now, we haVe that
queétibn right there. And we. go back'to page 103, my
lawyer questions Amy starting at the top of paée*103,1
line one, all right. - You have a siéter named Elana

Spencer? Yés. And Ms. Fleming, isn't it true that
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shortly after this inéident you told Elana that "Walter
had a shotguh outside“the épartment and‘he racked it and
pointed it at Kerwin? I gﬁess. Yes, I guess. Okay..
And isn’'t it true‘you told your sisfer Elana shortly

after this incident that you moved Walter's shotgun out

- of the'apartment after the'éhooting? No. You deny you

told your sister that? I did not tell her that. Didn't
you tell'your sister: Elana shortly after the incident
that someone named Lelany (phonetically)'who grew up with

Isaéc méy_haye hidden some of these men's guns:and drugs

.in ‘her apartment‘at Churchill Apartments? No. . Have you

told, your sister Elana that. when Walter gets'mad he
looses his mind? |

You have the. questioning, have you told your sister

Elana that when Walter gets made he looses his mind when

she questions Amy. But when she questions Elana'onithat,

in Elana's examination, you only have asking her -- .you

,ohly havé,Ms.,Fullwood asking Elana-about what her sister

.told her about this mindset. But you don't have the rest

of the questions where my lawyer asked Elana her sister

telling her that someone named Lelany actually hid the

other shotguns and drugsl And that she -~ that Amy told
Lélany that Walter cocked the shotgun and that he was
going to shoot Kerwin and that Amy moved the éhotgun.

But my thing is this, my lawyer questioned Elana
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about Lelany and thelother shotguns beiﬁg moved by my
baby's mama, Rebecca Fleming and Amy Fleming; Now, '
that's not in here. 1If was it in there, my lawyer
questioned Elana on it, it would collaborate my stdfy
saying that there was more than one shotgun th;t nigﬁt
instgad of one. - |

- Now ‘on pége 703, lihe Six, cross-examination by

Solicitor Meyers. I'm going to go to line five. Mr.

Meyers questioned me, where was your brother when he

first came out. It says, already walked to the beginning

- of the patio to talk ‘to ‘them.. I did not say patio. I

said the :walk way, the sidewalk, not patio. Because my
brother did not walk to the patio to .talk to them. He
actually went to the front on the public sidewalk to gd

talk to them. -But it.says patio in the transcript, but

it's-not accurate.

Line number 25 on the'same page. It says my brother
said he wasn't going -~ we'wasn't going to talk to them.
It supposed to say my bréthér said, he was going to go '—-
he was going to talk to them not 'we wasn't going to go to
ta;k ﬁo them.. See that's kind of ‘negating what I said,

which is not right. It should have been my brother said

‘we was going to,goufalk to them.

Page 804, line seven. You have, whereupon the

following takes place cutside the presence o0f the jury.

833
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The Court -- right before then goes into whereupoﬁ the
folloﬁing takes place within the presence of the jury.
Seems likéAa part or a portion is missing right there.
Pagé 800, line 15. Mr. Duncan;s closiﬁg argument.

Bottom line, she'said,fCurtis - Curtié' gunsﬁot reéidué
tesf was a ‘valid and'negative-testh "It's supposed to
say, the bottom line,‘she said,»KerWin'S'gunshét residue
tést was a'vaiid,and negative test.

FPage7817, lipe'number t&o; It éays,.Rerwin ?arker
saysAout there when they'confront him that his problem is

he walked out with him bécaqse he was -- he was worrying

. about what was going té happen. That is not correct.

. Mr. Kerwin. Parker did not say that;.-He‘didn't even

ﬁestify during trial.

. Page 879, iine nine. : It said,'ihe defendénts afe,
wiil‘feméin incarcerated‘during'that ?ériod of course. I
think they had me out én bond since the périod of arrest

they will remain incarcerated until such time.as théy.

H

come before me for sentencing. Now, we were not out on -

bond'at all. . We didn't have bond at all. So since the

period of 2006, since that- incident when we have been

-arrested, .we never was released out .on bond.

And according- to the C -- credit for time served
pursuant to SC code 24-13-40 we didn't get our time

served for that.' Even in our sentencing, on our

%
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sentencing sheet you have many errors on there. We
didn't get ourgtime served since we've been-in county
since 2006. So the Court was wrohg by saying thet we ‘was
out on bond. We should have -- we actually should have
received our time served and got ourlcredit for being
ihcarcerated since 2006. '.

ﬁQkay;- Another incident.. _Page.651,ias'I told my

lawyers and Mr. McDougall, there's some missing after

...Solicitor Meyers told McDougall to load the shotgun.

Then he tells him te unload it in the court but the
shotgun jammed and a round stuck in the shotgun. Now,

Detective Collins, he also gets up and tries to unjam the

oylinder that's . in the shotgun but it's still jamﬁed.

Now, after that Sollcltor Meyers told Detectlve

¥

~Colllns can you take the shotgun out back and shoot the

round off. I remember that. My brother. remembers that

My family remembers that happened. Even Rebecca

'Flemmingl my baby's mother, she told my mother that she

'remembers that happening. But my lawyers they say they

don't remember it. Judge, I don't know if you remember
that ‘or not, but that shotgun was loaded in court and the

slug was jammed in there ‘and they did: not get that slug

outf And Solicitor Meyers did tell Detectlve Colllns to

go take the shogun out back and shoot the round off

Page 674 line eight. WMs. Fullwood questioned me,
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at any time wheh you were around Walter .and Isaac at the

-exit off of Montacella Road did you lean over into the

. passenger side of your car as if you were going to

retrieve any . kind .of weapon or anything? It says right

‘here, yes, ma'am. .- I said, no, ma'am. When they was

hitting me I.Was trying to move awayfto‘check and see if
we,were'clear to drive away. . I did not say yes, ma'am,

on weapon. - That's incorrect"rAnd‘my lauyer says she

"remembers also that I dld not say, yes, ma'am, I reached

"for a weapon

. Now .on page 684, line nine. It. says that I sald it

‘Lwas the back s1de area because that nlght I couldn't

really see. Now, T said it's the backside, area. Nowhere

-have I said that I couldn't see'that night. There were

s street llghts all around so I could clearly see what was '

going on out51deg

Page'704 - Mr. Meyers says, if they don't know him

'why 'is he able to go talk w1th them. It, says. that I
, sald no, sir, I don' t know, maybe they thought I was

;trylng to do somethlng . But I sald yes, because maybe

they.thought -— I'sald, yes, because maybe they think I
was trying‘to do something if I went too. Now, by him
sayihg-no,lsir, that means that I'm saying that my
brother is not a good person to talk with. But I

actually said, yes, sir, meaning that my brother is
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actually a good person to talk to. Since I can stay hére
and my brother go talk to them and say -- the situation
we're going to talk this over. But if I ‘would have'wenf
also maybe they would have thought I was trying to do
s;hething;' |

Same page, line tﬁof‘;It says my brother told me=I.
want you to stay here. I'w§n£ you -to -.go talk to tﬁém |
cause (sic). TIt's subposed-to be:myrbrother-told me he
wanted me to stay in the truck when he goes to go talk to
them. |

Page 705, -1ine five -- oriline fog£. Mr. Meyers

questions; you didn't tell us that a little while ago.

It says. that Irsaid,'no, sir, -my brother said please pﬁt”:

the guns-down, please, we didn't come over here to harm
anybody, shoot anybcdy, jusi—came to talk.: I actually

said, no, sir;.my brothe:fsaid,‘préaSe, put down the

‘'guns. Please, we didn't come over here to harm anybody,

We. just came to talk. . See, it's kind of choppy. Like I

was telling my laWyers, it's kind of choppy but does:that

matter?' The lawyer told me oh direct examination, the

redirect, whatever, you may have your statements that are

choppy. But if my statements are choppy how will the
appellate court look at that? Like if a witness'
statement is choppy, or the defendant's statement is

choppy, can the appellate courts .actually determine and
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_interpret that in another way what it actually is?

AN

Page 734, line 22. I'm gding to go. to t;ne 19. My
nextiquestion. That(night.you told him he was shot one
time'and then they-got off your brother and tried to run.
You deny. And I said, it says here, no, sir, I shot him

+

through the tree.' And:they was~pressing me hard and my

' brother'was on“the ground And Isaac had the shotgun on

him. He was about to shoot hlm My actlon was to save
my brother s llfe Now,‘it's supposed‘to say, no, sir, I,
sald that I shot at .the tree’ flrst because AJ was holdlng_s

my brother on the ground and Isaac had hlS shotgun

‘p01nted to my brother

. -Also; Your Honor, do youpWant me to point out all

the places in .the transcript where thére was bench

~ conferences?

THE‘COURT'.ANQ, I think: you ve protected yourself in
that regard and I dully note your —-= the exceptlon that

you take to bench conferences that weren t transcrlbed by .

the.court“reporter.. Okay;

MR. JOHNSON: ' Thank you. That's ‘all I have at this

time.

\

A THEICOURT: Okay. Thank you, Mr.‘Johnson, I

~appreciate that. And your exceptions to the transcript

are. dully noted on the record. 1I'll decline -any requests

to amend or alter the transcript. I don't have
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sufficient evidence to do so. And I will Say.this, I

" heard a lot of the exceptions that you took to what was

in 'the transcript and I don't say this to be in any way
short with you by any $tretch'of the imagination, but I
do want you to keep this in mind, is that when the jury
made its decision it made its decision on what was said
in court not whaé appeared in the transctipt, ,Anq you
understand that they didn't look at the'transcripf to

determine whether they were going to find you guilty or

not guilty, or find your brother guilty or not guilty.

And the' appellate court is not going to gd back and

determine what the facts are in‘tﬁis case based on very
fine distinctions or exceptions ﬁhat yoﬁ may find in the
transéript; Ordinarily they're going to overturn it if
at all based on matters of law and not matters of fact.
éo ahead. H |

MR. JOHNSON? Méy it please the Court, Your Honor?
That's the thing, Your Honor. If me.and‘Mr. Parker's
lawyers, and the State's -- youiknow and the'state came
up to you .and discusséd a matter of'law, wﬁd is to say
that our lawyers represented us accurately in determiniﬁg
a matter of law, or who is to say that the judge, that
the Court abused its discretion in determining a matter

of law when there was actually a bench conference that

- was not put on the record. By that hapbeﬁing that does
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nétfgive any'appeal lawyer a chance to see if he could.
adequétely find any appeal@ble issues:or erroré in the
traﬁscript:to.put down for'me to_peffecﬁ my appeal.

THE -COURT: Okay;‘,All right. I appreciate your
poéition\in that regard.' And I understand exactly Qhat

you're saying. But let 4—'just to massage any concerns

. that ydu may have-let me say uneqﬁivocally and without

reservation that there were no legal decisions made in

- your case that weren't put fully on the record. during the

trial. Okay. We didn't go into the back room énd make',

ényvdeéisions,.of determinationstthét wasn'£ subjecﬁ to

“the scrutiny of the sunlight and of the Court's record.

_Okay. I want you to know that. We didn'f. All right.

_MR. JOHNSON:’ Even the éhanging of the jury chaﬁges?f
“THE COURT: The jury charges?

. MR. JOHNSON: Y'all wére in the qhambers—talking

about them?

_lTHE COURT; We:discuséed ﬁhoée, and any éxception$
that. were made;to>theAjury charges were put'on the
recérd. Any'exceptions to jury charges were put on the
record. |

MR.. JOﬁNSON: Did you state in the transcriﬁt that
thesé:are the exceptional changes that were made?
THE COURT: That's right. We discussed them. We

discusséd them but that wasn't an issue with respect to
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(Zf  1 the admissibility of evidence, thosé were legal issues
i 2 bearing upon what was.qoing to be charged to the jury;
3 And it is -- it is fai;ly common that the attorneys and I
4 talk about the law that is relevaht to the evidence
5 thét's presented into the -- in the case. ' And We'l% have
6 "a discussion and decisions-aré‘made;by me and then when,I
7-. éome into the cour£ I{put those decisions on the.recora :
8 * so there is no question but that there was a discussion
9 and this is the charge‘that I intend to give to the jury.
- 10 Then the charge in full. is both - is delivered to the
- 11 jury on the record ana the attorneys have the opportunity
12 to object to those charges. So there aren't any
T 13 'decisiéns‘that are made with respect to the charges that
14 "~ then aren't fully put on the record ‘and fully.subject to:.
15 ~ the scrutiny‘of the appellate review. Okay? All‘right.“
16 MR. JOHNSON: Thank you. I don't know if Mr. Parker
17 has aﬁything.that he wants to put ‘on the record as far as
18 érrors. |
19 | MR. DUNCAN: If we can have just a.minute, Your
20 Honor?
21 THE COURT: Sure.
22. ' MR? JOHNSON: Your Honor.
23 " THE COURT: Hold on. -Mr. Duncan, while you're
24 ' discussing that, before you go, Mr. Johnson, I know, that
(?T< | 25 your inﬁestigator tried to get in touch with Mr. Blﬁe?
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MS. DIXON: Mr. Blue called our office, Your Honor,
indicated that he was in North Carolina and that he had

car trouble aﬂd would not be here. 1I've got my

.investigator attempting to locate him and iflwe're able

to find him-I have told him to go ahead and issue a

subpoena'forbhim to’appear tomorrow, but if he's out of

state ---

MR. DUNCAN: And Your Honor, my indication; what we

had been told -was' that he was working out of town. We

. didn't know where but .we were infdrmed last week that he

. was working out of town, so —---

- MS. DIXON: And I. apologize, Judge. .He did not tell

' my investigator he was out of state when we spoke to him

this morning.

THE COURT: All right. _So did he indicate thaﬁ he's

_.going to try to be back heré tomorrow morning?

MS; DIXON: . No, sir. I don't believe he did.

THE COURT: You're still wide open? Okay.

MS; DIXON: = I think what he told my office was that
he had car trouble and would not be able-to.come and
pretty much left it at that.

THE.QOURT: Well, let's just kind of have an open

‘discussion about whether Mr. Blue's testimony can be

handled simiiarly to Mr. Gadson's testimony. Can it?

' MS. DIXON: From the State's position, Your Honor,
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it’can. I think we can all agree as to the purpose of --

as the substantive value of Mr. Blue's testimony as to

.what he testified to. Again, I have detailed notes that

T would be happy to make'pért of the record. I have

pulled the two exhibits that were entered duripg Mr.

Blue's testimony so that we can have those -- be clear: .

that*they're;part of the Eééord. ‘I'veySpoken‘with Mr.
Duncan at a prévious time as toiwhat we indifiduélly.
recall of Mr. Blue's testimony and I believe we can come
to an agréemenf as to what it was. |

THE:COURT: Okay.. Isfthe defense comfortable with
that?

MR. DUNCAN: We're-in the process, Judge.

THE COURT: . Okay. Good enough.

MR. JOHNSON: Excuse me,”?our Honor. .

THE COURT:, Yeah, hold on twd seconds. Two seconds,

‘okay?. Okay. .All right, Mr. Johnson, something else you -

want. to tell me, sir?
MR. JOHNSON: .Yes, sir. What about the matter or

issue I should say on the jury selection not. being placed

in the transcript?

THE COURT: I.don't knpw, because I don't have a
copy of the transcript. And I don't 'know in particular
what you take exception to. But there is nothing that I

can do right now to change that in any particular way.

843




[

S e
1 Ve e
t <— ’
, »

10

11.

12

13

14
‘15
16

17

18

19
20

21

22

23

24

25

66

oo

And what I would tell you, if there is -- if there is

'somethlng in the record that. needs ‘to be addressed by the

appellate court then your appellate counsel can make a

‘motion to have that portlon of the transcript

reconstructed. But as I stand here”right now I don't

have before ‘me as an issue the appellate -— or excuse me,

'I'm 'sorry, jury selectlon

’MR.'JQHNSON: But you do know ‘that jury selection is

supposed to be in a transcript acoording to the court.

reporter manual?

THE COURT: I understand. And I think, if I'm not

mistaken,.it is, If you give me -- if you can point it

out' to me,’ I don't  know ‘which portions are —---—

'.MS. DIXON: Your' Honor, I'think.what‘Mrm Johnson 'is
talklng about is the actual ‘striking of the jury It was,
not written out in the transcrlpt but obviously the clerk
has a record of which jurors,were called and which jurors

were struck by which side and who was seated. That's the ,

[fonly portion of the-jury selection that's missing.

THE COURT: So is the -- is the portion -- it's not -
the voir dire because I heard you commenting on some voir
dire questious, it's the actual peremptory challenges,.
that is the lawyers actually4saying, please:seat the
juror or please swear the juror?

MR. JOHNSON: Exactly, sir, and for what reasons.
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THE COURT: Okay. All right. And I will ask
defense counsel and the State, I don't recall there being
any challenges fbr which you stated reasons. The law

doesn't require you to state reasons. In our jury

selection. process a -— counsel can strike a juror for any
reason and there is -- there is no requirement for a

party to give the Court any ééuse, or reésqn th he may
have stricken, he or she mayihave stricken a juror with
the eXception of a Batson’chailenge. And I don;t
remember a‘Batson'challenge“inuthis»céée;

MR. DUNCAN: Your.Honor, there were no Batson
challenges. And we -- Ms, FullWood.ande have talked and
there were no reasons -given as is'the”CuStom. ‘And at the
conclusion of ﬁhe jufy'Seleétion'theré.were no Batson
challenges from-either side. |

THE COURT: And_that's’my'fécollection'as Welli
It's mylrecdilection thaﬁ theré Weré'no chailenges for‘
cause which prompted any argument from counsel. Am I
correct? | |

MR. DUNCAN: I know there was no —-- I khow there

was no challenge for cause that was-overruled. And if

there -- there were no controversies over the selection
of the jury.
THE COURT: Okay. All right. Okay. Mr. Johnson,

given that, I don't think that there are any deficiencies

845
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,(ff» 1 in the tfanécript in that regard. - Okay. So I'ﬁ~not
w 2 ‘going to reconstruct that. To the extent that we just
3 had a coﬁversation about that} the recérd in this
4 proceeding can be clear that there were not appellate’
5 issues that eménatedlfrom juryxdualification or
6 selection. |
7 | " ,MR; JOHNSON & ;Well; what I'm trying to say, Your
8 Hénor,viﬁ's beén Qvéf'two years éndiI~Have trust.issuéé;
9 And Can}my lawyershaccurately'@Cﬁﬁaily say that fhe.
10 réasoﬁ.yhyutheyiétruq%naﬂﬁérson or seated a'person,fdrv
11 ':‘the,Spéte doesﬁﬂt-sit‘afﬁéféoh and fheré was no
12 | objectioés; Can'they actgally accurately say that tﬁere
',13 . was no:ébjecfibng‘eQen éfter two years when my. lawyer and
- 14 _my brother's lawyerfactuaiiy said some stuff they dén}t
15 'feﬁémbe;? ' |
16 | THE COURT: I '.unr'uv:l‘e_:rs't\énd.
17 | MR. JOHNSON; ..But @Qalso want, can I have the jury
18 selection documents aqd‘pleaée be’giveﬁ to me and my
19 Abroﬁher.of<thé jurors who weée_stfpgken (éic) and who
20 were seated in our trial, please?
21 S TQE COURTE“Okay. Well, you're going to have to
22 - talk to your coﬁnsel abouf tﬁat. Okay. To the extent
23 that it's available from the Clerk of Court I certainly
24 wouldn't pfeclude yéu from gettiﬁg a copy of it.
Cfﬂn | 25 MR. JOHNSON: ,Okay.-‘Thank you.
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THE COURT: Okay.

MR. DUNCAN: Just one more minute, Judge.
THEuCOﬁRT: Sure.

MR. DUNCAN: Your Honor?

THE COﬁRT: Yes, sir.

.MR. DUNCAN: Mr. Parker does want to join in some of

the -- well, let me put it this way. He wants to joinAin

what his brother-had indicated but he also had some
issues of his own.
THE COURT: :Okéy,. All'righp. And Mr. Parkef,’you’
intend to put that on the record, sir?
MR. PARKER: (Nodded his head.)
~-THE COURT: .Okay. 'I'm going to getvyou to raise -

your right hand to be sworn in.’ Okay.

KERWIN PARKER
Having been first duly sworn,ftéstified as follows:
THE COURT: A;lrfight.' Mr. Parke:,{I‘d—be happy to
hear from yoﬁ,‘Sir. H B B

MR. PARKER: Page 633, line three through seven,

. Thursday, September 17, 2009, whereupon part -of the

transcript for this date are missing on the -- excuse me,

missing. The court reporter on until date is unable to

. provide them for the transcript. They will be -- excuse

nme.

THE COURT: = Mr. Parker, let me ask you a question.

847
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You have if‘all writfen down?
"MR. PARKER: Yes; sir. 4 | -
THE COURT: ‘Yoﬁrwanﬁ to jusf submit it as an
exhibit? CWill that be easier for youé |
‘MR. PARKER: Yeah. |

THE COURT: Okay. All right.  Any objection to him

. submitting that written:stqtement.as'an exhibit? Show it

_ to the State énd let Ms. Dixon také a look at it.

MS. DIXON: No objection, Your Honor:

. .THE COURT:.'Okay._ All right. Then I'll éccept that -

. statement of Mr. Parker's exceptioné’to the record as'

‘Court's Exhibit Number 3..

(Cbprt's Exhibit Number 3 was marked~and filed.)

THE COURT: - All right. Okay. And I have ‘accepted

:Coﬁrt'é-Exhibit Number 3 and have reviewed the same. The
. exceptions from Mr. Parker are dully noted for the

record.. Again, I'm going to decline to alter or amend

7

the trahscript, other than in those particular ways-that

we have discussed on thé record with respect to Mr..

Gadson's testimony, the reconstructioﬁ 6f the missing
portion of th_johnson's-testimony. .And that brings us
to Mr..Blﬁe's‘testimony.'

Do you want meAtoAgive y'all a little bit oﬁ time to

talk about it? Let me tell you what, let me just tell

you what's in my head, okay. I don't mind coming back to
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Lexington tomorrow, but I don't want to drive back to

Lexington just on the potential that Mr. Blue may show

up. That's really not a wise expenditure of State
resources for me just to drive back here. So I don't
know exactly how you want to proceed on Mr. Blue's

testimony.” But it may be, "it may be that after some

‘disquséidn you may be able to handle it just as we did

Mr. Gadson's and that is to get into the"record the

_salient portions of that testimony. Because I think I

would characterize his testimony as similar to Mr.
Gadson's; that is it was really kind of peripheral to the
main issue. I think the jury probably made a decision .

based on the testimony of. those main witnesses. But

'having said that I defer to y'all in that regard.

And what ‘I'l1l.do is I'11 stand down for a few

minutes. Y%all can have a discussion about how you want

to handle that. I'm open to suggestions. And again, my

preference is not just to drive back tomorrow ‘thinking

that he might. show uﬁrz But y'all talk about it and then
y'all are welcome to come back and talk to me in chambers
and let me ' know what your preference is in that regard.

Okay. So we'll be in recess for 10 or 15 minutes so

"y'all have the opportunity to discuss it. Okay.

(A short recéss was taken, after which, the trial

continuéd as follows:) ; Ny ,

849
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-(Court's Exhibit Numbers 4. through 7.were marked for
identification.)

THE COURT: ' All right. Back on-the record. And we

“have remaining, Mr. Blue's testimony. And Mr. Duncan,

since you are ‘standing I'll defer to you. It looks as
though you're justfeXQited about taking the lead in this

matter. e o

- MR, DUNCAN ;- I'm”a little embarrasSed, Judgé,'that

“'my notes to show}my disorganizatidn,ybpt We.haveialready
- marked thoée, the 'questions that I”belieVe that‘I asked -

‘and ‘the theme.

.The witness is -~ witness's name was Frankie,

F—r—a—nik—i—e}'Blue/'Bé;—u¥e."And when I called him to

- the stand I askedvfwhat is}yoﬁr connéction.to the Kerwin

Parker. -And ‘the response was that T am-his mother's

~boyfriend. And that he-also lived with - Mrs.
Richardson is Mr. Parker's métﬁer's;name and.that he
lived there at.the iesidenbegwith Kerwin ‘and Curtis. So -

' four people in that residence.

And I asked him if-he had received a call in the

‘early morning hours of November 20;;2006. And the

. response was affirmative. And it was a Mrs. Frazier who

was a family friend calling. And further questioning he
indicaﬁed that he drove with Mrs. Richardson to,

Mrs. Frazier's house off of St. Andrews Road which was
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somewhere in the vicinity of Churchill apartments which
was the location of this incident. - And these -—- both of
these locations were off Qf_Bush River Road in Lexington
County.‘

When they arrived at'Ms. Frazier's house Kerwin was
there. He was not sweating, and he had onAa grey t—éhirt
and grey sweat pants. I asked him if‘he héd-a |
conversation with Kerwiﬁ and as a result of that
converéation what did they do. - The'decision was to take
him to the Columbia police station,‘police department
station. At which poiﬁt I indicatéd where and the

response was it was the Lincoln Street -- Lincoln and

Lady -= Lincoln and Washington Street in.downtown

Columbia. And our Defendant's Exhibit 13 that we
introduced was .the front of that-building and that's
where we aéked, did'hé Eake'him'there. And the réSponse

was, yes, there was no one there.

To further the narrative he said they then drove to

the Columbia police department station in the O'Clairé
North Main area of Columbia. And Defendant's Exhibit 14
that was introduced into evidence was a picture of that
facility. And this facility indicates that's not -- or
the sign indicates it's not staffed 24 hours a day. -
They ~- when they left this facility the -- thel~—

their residence was on Hyatt Avenue which is a very short

851"
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14
Cf‘; 1 distance away from this police éepartment station,
2 substatioﬂ; Théy drove there.. And were there for
3 - approximately twolﬁinutés before the police arrived. And
4 I asked him what Kéfwin had done during’that two minuté
5 | period; And he -Mr. Biue indicatedAthat Kerwin been gone
6  to hié‘room, taken off his shoes, that he did not gé to
7 the‘béthroom ér‘ﬁitchen and-wash his hands. And at that“
8 quiﬁt.the poliéé weréithéfe. |
9 . Now,. I belieQe that I had previously asked him at
.10 - Mrs. Frézier‘s~résidénce,»did Kerwin have a weapon, a
11 : handéun'with him and he indicated,,yes. lAﬁd'he,said'wHat‘
12 | ~ did he do with thafé And 1t was placed in a plastic
13 baggie and that Kerwin did ﬁdflﬁandle that weapon at any
14 tiﬁevduring the trip to the residence.v And in fact, the
15 ; polide remoyéd the weapon from‘the car still in‘the bég. 
A16 o " Now, i éSKed:hiA-toﬁidéntify this sweatshirt théh |
217 had previousiy been introducedvinto evidence and i don't
- i8 know what-nuﬁber ——'or.What in-———
19 : : VMS. DIXON:. : It was introdﬁqéd in that gox. jThere's
20 a box of clothing, and I don't know that the sweat - shirt
21 - ' itseLfvhas‘a:number.‘-I can look and see what —
'22 ‘  , ; MR. DUNCAN: 1It's a -- it's a .grey hooded Michigan
23 sweat shirt, unlike any other item.  And I asked him if
24 Kerwin owned a sweat shirt like that. And his response
'Cﬁi ‘ 25 was, no, that Mrs. Frazier had provided it, it was her
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1 J»son‘s, as I recall. And I asked him if -- if Mr. Blue,
2 before Kerwin put the shirt on, had he noticed anything .
3 about Kerwin's right arm+: And the rgsponselwas, yes,
K that there was a fresh wound on his right foréarm wifh
h 5 |  blood on the surface of the skin. And T had Kerwin
6 épproach him and show a scar, a diagon;l‘scar on his
7 | right forearm when Mr. Blue was testifying. And asked
-8 him, Mr. Blue, did Ke;win have a scar on his fight arm
'9 prior to that evening and if that was the location of
10 where his arm waé;—— was -- it héd bled at some»point in
11 |~ time that’ evening.
12 Did -~ I asked him if Kerwin had cleaned up at
(j;_ | 13 any -- at either of the locations; Ms. Frazier's or at»'i
14. "the Hyatf Avenue, and £he{answer was no. Did ﬁe have the
15 -.  opportunity to wash hié hands? - No. Were you with him’
16 the entire time so you would have noticeéd if he had‘
17 - washed his hands? ' That Kerwin did not own such a sweat
i8"  shirt that -- as the one that Mrs. Frazier had given him.
19 That Kerwin was — okay. That Kerwin was actually iﬁ —-—=
- 20 : MS. bIXON: And Your HonSr -—-
' 21 MR. DUNCAN: ‘And I believe that's -- let me check
22 with Mr. Parker. And then the solicitor's office
23 | crOss—examined him.
24 THE COURT: Okay.
<§T; 25 ‘.MS. DIXON: Your Honor,‘I have and we've markeq as
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Court's Exhibit 4, a copy of my notes from both the'
direct and cross~examination of Mr. Blue.

ATHE COURT: Yes, ma'am. |

‘MS; DIXON: Solicitor Meyers actually.cross—examined‘
Mf. Blue, but I have in my notes, and.just'to summarize
it forithé Court.‘.We -- he basically went back‘over
where,M;. Parker had beeniﬁickedvup. That it was at the

home of Ms. Frazier off Qf'Bush River Road. What time he

‘had gotten there. Reiterated that he_Had gone to those

two police departments.-and no one was there. Solicitor

Meyers asked him why they‘didnft call the police and Mr.

Blue indicated that they were going to call the police .

When they got back to. the house but £he police’ .got there

4

before they could call 911; that they. had only been at

the hbuse fof_about a minﬁte to a'minute ahd a half
before the Colﬁﬁbia Policélbepafthent showed 'up.

He indicafed:updn questioning that Mr. Parker ﬁad
taken his shoes off in his‘bedroom, which wa§~30 to 40'

feet from the. living room where Mr. Blue was located.

' Solicitor Meyers asked him, you know, questioned him on

direct that he had said he had never been‘gﬁéy from Mr.
Pérker such that Mr. Parker could not wash his hands, but
did have Mr. Blge testify and édmit that he was outside
when the Columbia police department arrived and that Mr.

Parker was still inside. :
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He was questioned as to why -- as to the wound on
Mr. Parker's arm. Said that it wasn't really actively

bleeding, that it had blood on it. Admitted that he did

tell ahy officers that Mr. Parker had claimed to be shot,’

that’ it was about a two, inch gash on his qrm; When he
was also questioned about where the gun was when they got
to that résidenqe of Ms. Frazier, and he-téstified that
Mr;_Parker had it “in his hand. That the only,peop}e
located at that apartment were Ms. Frazier, her son and
daughter, and Mr. Parker. And_then réiterated that Mr.
Parker had put the gun into that plastic bag ahd théh put
it in the giove'box.

Solicito; Meyers questioned,him about the bullét‘
that was found in that bag along with theAguh and Mr.

Blue did not have any knowledge.as to wheré that bullet

o came. from. And then I thiﬁk the transcript.picks up,

Your Honor. Ms. Fullwood I believe only asked Mr. Blue
one question and I believe that is in the transcript.

MR. DUNCAN: And Your Honor, I've -— I'm almost

certain I asked -- I turned the sweat shirt inside out
and on the right. hand of -- the‘right arm sleeve there --

I had Mr. Blue idehtify a rust colored streak on the

inside that resembled -- I mean, our contention was that .
it was blood but it resembled dried blood and that

- was, —-——-—
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. MS. DIXON: I do remember that, Your Honor. I don't

know if that was with this witness or if it was Detective

- Collins. I'm not sure but I know that happened.

MR. DUNCAN: Yeah.
' MS.'DIXON; It may have been with Mr. Blue.

THE COURT: Okay. All right. Ms. Fullwood,

anything you need to add to'that?

MS. FULLWOOD: No, Your Honor .
'THE COURT: ~ Okay.
MR. JOHNSON: -Excuse me.

‘MS. DIXON: -Your Honor,,for'thé'recbra —— I'm sorry.

And-I'm‘sorry to»intérrupter. John$on;-but I consulted’

|
with Mr. Duncan and Ms. Fullwood and none of us remember

"any“bbjections being made -during Mr..Blue"s either direct *-

or cross-examination. 'To_my'recollection there were
none.. And theffwo“pictures thaﬁiwere entered were !
entered without objection by.the State.

THE COURT: Okay. ALl right.

MR. JOHNSON: ' Excuse me, Your Honor. May I make a

statement, please?

THE COURT&lVSure; yeah. ' Yes, sir.
'~ MR. JOHNSON: Thank you. I have to say, Your Honor,
a trial tranScript giveé us the right of due process to
provide theAbasis to detefmine whether our representation

by our counsel was adequate and our rights adequately
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protected. Our trial transcript should be adequate to
accord effective appellate review and‘sufficient to
enable our appellate lawyers to identify possible errors
and formﬁlafe appropriate-argumeﬁt for appeiiate céﬁft
and other court's conSideration.‘ When we are represented
on appeal by counsel ndt involved at ﬁrial, counsel
cannot reasoﬁably'be expected to .show.specific prejudice.

In such 'a case to require our new counsel to establish.

the irreqularities that may have taken place were

- rendered illusionary our appellate rights to notice plain

-errors or.defects and render'merély technical our right

to appeal.
Your Honor, Your Honor, you said that we are not

going to alter or change anything, even if it was

misquoted or missaid, right or wrong. Now, I feel that

-we are groping in the dark -to what witnesses Mr. Blue,

and Mr. Walter'GédsQn were actually questioned on and
testified to. Even the State and our lawyers said that.
They‘donyt remember any objections. I clearly

recall they had objections and madé a couple arguments..

But they said‘there was no objections, but as you can see -
‘in the trial transcript you have many witnesses and there

‘were objections made on witnesses who were not even main

witnesses.

Also, like Elana's téstimony, portions are missing.
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- hidden. ‘Ms. Fullwood can tell you, as I was talking to

her earlief, she says thaﬁ she doesn't have any of her
notés. She can't remember evérythiné she questioned
Elana on, but as I pointed to yoﬁlin the trial transcript
there was more that she was questioned on.

Even Mr. McDougal has a statement from Elana saying

~-her éisters, Amy and Rebecca, they hid the shotguns; the

other two shotguns that I was saying that was there

present when this‘sifuatiohAhappéned.
: Liké-I said~before, it would prove wﬁen i say theré
was mofe tﬁan one shotgun §£ the scene of the crime. .
| THE COURT;‘ All right. |
MR. JOHNSON:' Your Honor; I trhly.feel that we can
sit here ghd try our best effort to try to fix the

transcript, ‘which we all are, doing, which is actually

good,- and; the court of,law wé're,supposed to do, but once

we sit here and just grope in the dark and just speculate

.and think this happened and that happened, say, okay,

1 this objection didn't happen, then .it's not right.

I feel like this, Your ‘Honor. See, the law, .
especially the federal law it says correction or
modification of fhé record.. T wouid have State law but
the law library in South Carolina in our prison system at

Broad River is not up to date and doesn't have everything

80
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-

that a defendant needs to actually try to find errors in
their case, or anything to work on-to help them out in
their case in that situafion.

Now, from Qhat I see from federal. law what I do
havé, ?orréction-or,modification of the record if any

difference arises about whether the record truly

: discioses what occurred in district court the diffe;énce

must be submitted to and settled by that Court and the

record confirmed "accordingly. If anythiﬁg material to
either party is omitted from or misstated in the. record
by error or accident, this omission or misstétemént'may ‘

be corrected and-a supplemental recordfmay.be certified

' ~and forwarded on stipulafions of the parties to 'the
district court before or after the record has been

‘forwarded. or by. the Court of Appeals. All cother

questions as to the form.and.content of the record must

be' presented to the Court of Appeéls.4

Now, Your’Honor, it sayé'right here‘things must be
fixed basically that were omissions and misstatements.

But as you said earlier we're not going to get ‘into that.

~And there was a lot more issues of wordings that ~-- in

your transcript that was misquoted and misstated; And

‘when I was telling y'all earlier that I was actually

verbalizing some of those things that was misquoted and

‘misstated, but you said you would not take notice of
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'things that were -- things that were actually changed or

' altered, we would nbﬁ change them at all. I would like

té get that on record, Your Honor.
THE COURT: . I uaderstand. Thank you, ‘Mr. Johnson.
I appreciate that, sir.
'MR.‘DUNCANr jAnd, Your Honor, to clear up the record
whenever ‘there have beenvreferences‘made to‘Déve and Mr.
Mchuéall, Mr.'MCDougall was the investigator for Mr.

Parker épd he did testify. Sb_that's the person that's

,,beihgxreferred to.

' THE ‘COURT:'~ Okay.

MS. DIXON: - Your Honor; just to protect the State's

‘”bésitioﬁ} I don't know if it's necessary or rnot, but we

disagree "with Mr. Johnsonfs1conténtion that there aré-

additional pdrtibns of the record missing other  than what

We‘haﬁé:attempted to. reconstruct here. I thinkrthat

after_having reviewed the record on my own I state as an

‘ officer‘of the Court that the three witnesses we have
tried to reconstruct today are the only portions of the
.record that I can tell are missing. I think everything

.‘else is -~ has been completed by the court reporter,

THE COURT: Okay. -All right.
MR. JOHNSON: Your Honor?
THE -COURT: Yes, sir. .

MR. JOHNSON: Can I have Ms. Fullwood, Ms. Fullwood,
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can'you actually stand} please, and tell the Court what
you told me earlier, that you cannot remember éve#y |
single last thing that:QSu questioned Elana on and that
those portions are miséing.when you did question her
about. the other shotguns‘and were they hidden?

| MS. FULLWOOD: . I would have fo_refer to it againL
And. he ié éorrect, I don't remember everything that
hapéened. | |
| " THE. COURT: .Yeah, and I can ---

MS. FULLWOOD: I dohft'th;nk any of us did. And

earlier this morning he did show me a portion of the

_téstimdny;where-it looked like maybe thereihad been a

little;somefhing that hadn't been transcribed concerning

~ that, either that witness or a witness I used to impeaChA

that witnessf It,ﬁidn'f look like a major portion of it,

- but it looked liké.—— it looks like, you know, we have:

some méjor‘omiSSiops:ofvtestimony,‘or'portions of
tegtimonyr. And,in;going through .things wi@h Mr. Johnson
this morﬁing, he did point oﬁt a co;ple ofkthings where
it looks like things might have been cut short, if 96u A
know what I mean, whe?e weAdon‘t have big gapé but maybe .
tﬁe cburt reporter stopped taking down testimony a little
prematurely. -

MS .. DIXON: ‘Your HQnog, I'm sorry. To protect the

Court's -- the State's position I have to object to that
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characterization of the transcript.
' THE COURT: I understand.
MS. DIXON: T know that there are portions where

things were being said that.were cut off. I think that

 that happens a lot’ in trials where the court-reportef
-starts-to take down what~we're‘saying maybe outside;lare

* you:ready for the jury, and then Stops."ASo there are

portions.such as that. There are questions that don't
get.fully asked.. Answers that don’t get fully given
because of the glve and take of examlnatlon And T just

don t want the appellate court to look at thlS record

‘-that we've done on reconstructlon and Say“that there are

portionslthat-are miSsing'that we don't‘know-about.

_THE COURT:: -Okay. -Good enough. All right. All

v

" right. With respect1toiMr;:Blue's'testimony,~I}do find

" that the recitation of;xor the account of the testimony

giVen}by counsel is a fair' and aCCurate~tepresentatiOn‘of'
the salient relevant‘portions oﬁnthat'testimony. As a
matter of fact I think that both of counsel, both State's
and defense counsel s notes together with thelr - w1th i
thelr ‘recollection on the record.of'not only the
questions that were asked but the responses do.marry up
with my recollectlon, with the Court's recollectlon of
the testlmony that was elicited from Mr. Blue at the

time. ' So I do find that that is a sufficient =-
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sufficient reconstruction of Mr. Blue's testimony.

I will, because he is not here, I w;ll leave the
record open for 10 days and you can recouht to him those
salient portions of the testimony. ‘If he wishes to take
exception to it he may do so by affidavit; which I'il
accept into the record és well. -And if we have to have a
hearing after that, or if we have to have written

submissions then we'll do that after the fact. But as we

sit here I'm confident in the --.in Mr. Blue's testimony.

I also -- I don't find any evidence that there are
omissions in the transcripﬁ that we-have not addressed
here today. I know that there. are anecdotal -suggestions

that perhaps there are some sentences, words, portions

: missing, but based on what I've Heard.today.I can't make

a finding that there are'any'po;tions that have been
omitted that are material'té*theAappeilate‘issués in this
casé. ‘Therefore‘as I sﬁggested earlier I'm not going to
make any omiséions —-- or excﬁse me} I'm not going to ﬁake
any revisions or’amendments,to the transcript record
because I just don't have any evidence in front of me'
that, first of ali, they should be made, and second of
all that they are relevant to -any aépellate issues in
this case.

It maybe -- may have been aftef the fact relevant to

a jury's decision but the jury,‘as I have stated already,
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<T“ 1 didn't read the transcript, they heard the actual
i 2 testimony at trial., Sé in as much as it's not relevant
3 " to any appellate issue that has been brought ‘to this
4 Court'é‘attehtiOn, I'm not going to make any amendmeﬁtuor
5 revision to the transcript. I find that none other than-
6 the ?nes that we have specifically-addressed are
1 necéssary,'matefial or relevant to the appellate process.
.8 : Some of tﬁe issues,‘Mf: Johnson; that you have
9 raised are probabi&) and I won't say” probably, are more
10 |- appropriate.for afpést éonViction3relief application ésf
11|  opposed to‘thié‘hearipg. 'Ali right. Because you read K
12 ) -  éome métters éf léw-which are absolutely true. They juét
(i?g A may néﬁvnecessarily‘be abpropriate.fof this proceeding.
14- ‘Okay...All right.: |
15| '  Allfright;AuLédiéswaﬁd géntlemen, is there anything
16 | else'théf,we'need fo put on the record‘today?
17 | . ms. pIxow: Nothing from the State.
18 ' THE COURT: Okay. Good enough. Well, then I'm
19 | . going to considef this matter éonéluded with‘the
20 '~ exception ofithe 10. Aay'window for supplémentation of the
21 ] record. ‘At the conclusion of 10 days we can prepare.the
22 [ record and send it back~to the Court of Appeals. Okay.
23 MS. DIXON: Your'Honor; just to be clear, can we
24¢.7 call off Mr. Blue for toﬁo:row, or call off my
Ciﬁt 25 . investigator trying to find him?
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THE COURT: You can try to find him for the rest of

the day.. I don't think he needs to burn the midnight oil

trying to find him, you know ---
MS. DIXON: Yes, .sir.
THE COURT: --- at the .four corners of the earth.

MS. DIXON: Yes, sir.

THE COURT: But I really feel -- to be honest I feel

. very comfortable that what y'all put into the record is a

very, very accurate account of what héppened at triél.
And I don't remember, and I don't think there were any
objections either.

And Mr. Johnson, to your point, I don't think these
attorneys were'suggesting that there were no -- they
don't remember any objections and there were no
exceptiops takeﬁ in the trial, I think they were talking
specificaliy with respect to Mr. Blue's téstimony. I
doﬁ't.think they're making a blanket comment that there .
wére no objections and there were no exceptiéns taken.
Just duriﬁg Mr.”Blué's testimony, and that's all.I-ﬁas
concerned about at that point. Okay.

All right. Ali right. I have marked and accepted.

for the record Court's Exhibits number 4 and 5 and I'm

" going to hand back to you the original defendant's

Exhibits -- or actually, no, we made them a part of the

record, number 6 and 7, which are the pictures that were
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iﬁtroduced during Mr. Blueé's testimony.
(Court's Exhibit Numbers -4 through 7 were filea.j
THE COURT: - All right. Thank you, ladies and
gentlemeh.
MS. DIXQN: Thank you, Your Honor.
MR. DﬁNCAN: Tﬁank you.
THE COURT: - Good luck to y'all.

'~ - -END OF TRANSCRIPT OF RECORD- - -
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CERTIFICATE
I, the undersigned Mary E. DiGirelamo, Official
Court Reperter for the,Thirteenéh JudiciallCircuit of -the
State of South Carolina, do hereby certify that the

foreg01ng is a true, accurate and complete Transcrlpt of

Record of all the proceedlngs had and ev1dence 1ntroduced'

in the trial of the captioned case, relative to appeal,-
in the Court of-General Sessions for>Lexingtoh‘County;3-
South Carolina, on the 3rd day of October, 2011.

I do further certify ﬁhat I am neither of kin,'

counsel nor interest to any party hereto.

P l
L

November 29, 2011

W&wﬁ%wﬁw@

E) DiGiroelamo

official Court Reporter
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WITNESSES ' . The State of South Carolina
LCSD . o " County of Lexington
Collins, S.M. . : o ty ot
Isaac Wilson —— — -
' COURT OF GENERAL SESSIONS
April TERM 2007
THE STATE
vs.
KERWIN S. PARKER
A-200E-32-03053 4730/2007 1:18 PM - ‘
ARREST WARRANT NUMBER
J053032
Foreman- - . CDR#0116
Foreperson of Grand Jury . —_L :
Date: “{-3 o -0 o Indictment for
VERDICT = IR © Murder .
- -  §163-10,

- =} .

DONALD V. MYERS, SOLICITOR
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STATE OF SOUTH CAROQOLINA ) INDICTMENT FOR
: ) Murder
COUNTY OF LEXINGTON ) :
: : - §16-3-10

At a Court of General Sessions, convened on Apnl 2007, the Grand Jurors of -
Lextngton County present upon thelr oath:

That KERWIN 8. PARKER, aiding, abettihg, as§i§ﬂng and participating with a -
CURTIS T. JOHNSON, did I Lexington County on or about November 20, 2006,
willfully, feloniously and with malice aforethought kill one ISSAC WILSON by means of

‘ shootiﬁg the victim with a Srnith and Wesson 40 Calibre pistol, and the victim &ied asa

| proximate result thereof in Lexington County on November 20, 2006.

t

r
!
A

Against the peace and dignify of 'the State, and contrary to the sta;ute in such case

made and provided.
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_ (WITNESSES The State of South Carolina
LCS_D : . County of Lexington
Collins, S.M. : ‘ ; o

COURT OF GENERAL SESSIONS
" April TERM 2007
THE STATE
' vs. :
KERWIN S. PARKER
A-2006-32-03053 4/30/2007 12:21 PM . .
ARREST WARRANT NUMBER. .
J-053033 .- - - e ,. - )

17/ |

KA &~ ’

Eareman ‘ CDR# 0549 -
Foreperson of Grand Jury ’ . L ‘
Date: “1-30- 07 . Indictment for o
‘ POSSESSION OF FIREARM DRING
. VERDICT . - COMMISSION OF A VIOLENT CRIME
§ 16-23-490 .
Foreperson of Pelit Jury Date:

DONALD V. MYERS, SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR

S B ) POSSESSION OF FIREARM DURING COMMISSION
COUNTY OF LEXINGTON ) - OF A VIOLENT CRIME

At a Court of General Sessions, convened on April, 2007 the Grand Jurors of
Lexington County present upon their oath .

That KERWIN S. PARKER aldlng, abetting, assisting and parﬂmpatmg wnth
CURTIST. JOHNSON,; did in Lexington County on or about November 20, 2006,

‘ p'ossess a firéarm or visibly display what appeared t‘o be a firearm, during the
commission of violént crimes, to wit: a Srhith and Wesson 40 Calibre pistol was .
possessed and fired killing ISSAC WILSON and striking A. J. WILSON, commlttlng the
violent crimes of Murder and Assault and Battery with Intent to Kill, in wolatlon of § 16-
23-490 of the 1976 South Carolina Code of Laws, as amended. '

‘Against the peace and dignity. of the State, and contrary to the statute §1 such case

made and provided.
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STATE DP; SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS -

)
)
F Lexinglon }
g AUTNETYO g ; INDIC TMENT/CASE# _32__2_@..9 3D A J%/
) V8. . .
¥ s Kerwin § Parker: ) A J063033 :
TAKA: i L }  Date of Offanse: 11/20/2008 -
Rage: B Sex: M. Ager 29 } 8.C. Code §: T6-23-0480
- bom - SS#: ' ‘ ) CDR Cnde # 0548
Address, y ) .
City, Stata, Zipt ¢ } ) SENTENCE SHEET
DLy - SID# ’
in duspos:tlon of the said indictment comes now the Defendant who was 157 CONVI CT ED OF or Ij PLEADS
TO: =AD01 oss, weanon during violent hof algo sente Jeall
Inwolaﬂon of§ _ 16-23-0490 - of the S.C. Code ofL aws, bearing CDR Code W 10549 o
[ NON-VIOLENT VIOLENT SERIOUS. [ MOST SERIOUS [} Mandatory GPS . 1 §17-26-46
' - {CSC wiminor 1" or Lewd Adt)
. The charge ist ~ Anindicted, [] Lesserincluded Offense, Defendant Waives Prasentment to Grand Jury, (defendants inltials)
The nlea Is: Without Nego'tlati‘ons or Recommendation, Negotiated Sentence, [} Recommendation by the Stote
(ATTEST: ‘ _ ' - : o
Solicitor v 8C Bar# Defendant Attorney for Defendant . 8CBar#
WHEREFORE, the Defendant is mited to the '.'4 State Department of Comrections [ 7 County Detention Center,
" fora determinate torm of dayslmonth G [ underthe Youthful OHender Act-not o exceed . . years |
.and/orto pay a fine of §_ -+ pravided that Upon lhe senice of : dayshnonthslye ars and or payment
ofS . ; plus costs and assessments as &pplable®; tha balance is suspended with probation for

manthslyears and subkct to South Carclina Department of Probatlon Parole and Pardon Servlces standard conditions of probatlon whichare

- incorporated by reference. ‘
[ CONCURRENTor [ CONSECUTIVE to‘sentence on;
The Defendant is to be given cradit for time served pursuantto 8.C. Code §24- 13-40 to be calculated and app le by the State Department

: of Corrections.
[ The Defendant is to be plaoed on Central Raglsw ‘of Child Abuse and Neglert pursuantto SC. Code §17-25-135

Pursuant to 18 U.S.G, Sectlon 922 it is unlawful for a person convicted of a vmkahon of Sectlon 16-25-20 or 18-25-85 (Criminal

Domestic Viclonce) to ship, transport, possess, of receive a fireamrm or ammunition.
SPECIAL CONDITIONS :

O RESTlTUTION [j Deforved - [] Dof. Waives Hearing [ ] . Orderod PTUP

Total, § o pius 20% fze: ‘ $ o . days/hours Public Service Emptoymert
" PaymentTerms:” _ R o obtanceD []
‘ EI ,TSefby SCDPPPS ' , A‘ - - ‘Attend Vae. Rehab. Or Job Corp.
’ . o . e ‘May serve W/E beginning
Recipient; : ’ i ' _ Substance Abuse Gaunseling {:l
~ "Fine; ‘ 3 Random Drug/Aicohol Testing [:] A
§14-1-206 (Assessments 107 5%) ’ , ‘ _$ Fine may be pd. In equal, corsecutive weakvylmonthly
§14-1.211 (A)(1){Corv. Sumcharge) : . $100 5 _1/ f 0D pmis. of$ Bagitning
§14-~1.211 (A)(2)(DUI Surcharge) S §00 $ . 3 Pald io Public Defender Fund
§56-5-2085 (DUl Assessment) . $12 $ . -
§66-1-288 (DU1 Breath Test) R $25 $ Other:
§47.12 (Public DefProb) - o $500 5
§14-1-212 (Law Enforce. Funding) 8§25 § T
§14-1-213.(Drug Court Surcharge) 3100 $ -
§30-21-114 (BUI Braath Tast Fee) . §50 - .8 C : o
§66-5-2942(J) (Vehicle Aasessment) $40/ea $ - . [C]. Appointed PD or apponted other eounsel,
§90.7 (SCCJA Surch arge) : §5 S N 3 . - §47.12 requires $600 be paid to Clerk
3% to County (if paid in lns!allments) .5 during probation,
TOTAL s
Presiding Judgs=="— T & & o

Clerk of CourtDe puty Clak g}é{z [2 2 M %ﬁdge Code __‘,__’:;?‘/,5/?

Sentence Date ’9/ s cCr &.,C‘:;—:zﬁ.?g!p' ‘

. Court Reporter:

s -

SCCA217 (06/2008)



873

WITNESSES

LCSD
Collins, S.M.

A-2006-32-03053 4/30/2007 12:44 PM

Tl

DOCKET Nas2eD,7-G8-32- A5 2

" The State of South Carolina

County of Lexington

- COURT OF GENERAL SESSIONS

April TERM 2007

ARREST WARRANT NUMBER
J053034, J053035

AGTION O GRgEE URY
I L

THE STATE
o VS. . .
KERWIN S. PARKER

Foreman

“CDR# 0014

Foreperson of Grand Jury

Date: “/-3o-07

VERDICT

i

_ Indictment for

Assault and Battery with Intent to Kiil

§16-3-620

Foreperson of Petit Jury Date:

DONALD V. MYERS, SOLICITOR
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.STATE OF SOUTH CAROLINA" )  INDICTMENT FOR *

. ) ' Assault and Battery with Intent to Kill -
COUNTY OF LEXINGTON . ) T '

§16-3-620

At a Court of General Sessions, convened on Aprll 2007 the Grand Jurors of
. Lexington County present upon theur oath: S :

That'KERWlN' S. PARKER,, éiding,‘ abetting, assisting and participating with CURTIS T,
JOHNSON, did in Lexington ‘County on olr al‘aout No"vennberZO»,’ 2006, willfully, -
' felonioUsly and.with malice aforethoughtedmmit a“nyAssault and Battery unon ‘one A J.
.. WILSON W|th mtent to kill the sald victim in that the defendant shot the vuctlm wnth a
| Smlth and Wesson 40 callber p|stol in vaolatlon of § 16-3-620 of the 1976 South

' Carollna Code of Laws, as amended

‘Against the peace and dignity of the State, and contrary to the ‘statutg in such case

made and provided.
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IN THE COURT OF GENERAL SESSIONS

)
: )
COUNTY OF Lexington . ) _
STATE ‘ & ) . INDICTMENT/CASE# 2007-GS-32-1542
: s . - .
Kerwin § Parker ; Awsg: J053034 , TOMAIRS . . _
AKA: ) DateofOffense: 11/20/2006
Race: B Sex M_ Age: ) SC. Code §  16-03-0620
bos o SS# ). CORCoda#: ~ 0014
Address; ) : ?
City, State, Zip: ~ ) ) SENTENCE SHEET
DL# T SIDE yooo . . .
In disposition of the sald Indictment comes now the Defendant who was [X CONVICTED OF or [} PLEADS
TO! o Kill (ABWIK) :
In violation-of §: 16-03-0620 . of the §.C. Code of Laws, bearing COR Code # 0014
I NON- VIOLENT VIOLENT X MOST SERIQUS [ ] Mandatory GPS U §17—25 -45

The charge I [X] Asindicted,  [7]

SERIOUS

l.esf_;erlpcludedﬂéﬂénse..i'
Thepleais [7] Witout Negotiations or Récommendation, -

(CSC wiminar 1" or Lewd Act)’
. Defend'mt Waives Presentment to Gand Juty, (defendants initials)

" Negotiated Sentence, [] Recommendation by the State

- ATTEST: - , .
Solicter " SCBar# . . Defendant - .~ ... L Attorney for Defendant SC Bar#
WHEREFORE, the Defendant ig commited to the - tate Department of Comections [] County Detention Center, -
for a determinate term of | Ay s/t {J underthe Youthful Offender Act not to exceed years
~and/or to pay a fine of $ , " provided thatTpon the service of . : days/monﬂ'\s/ye as and or payment -
of § : plus costs and assessments as epplicable®; the balance is suspended with probation for

monthajears and subject to South Carolina Department of Probation, Parole and Pardcn SeMces l=tandard condifions of probatnon whlch are

incororated by reference.

% CONCURRENT or [] CONSECUTIVE o sentence on;

L

The Defendant is to be given cradit for time served pursuanttd 5.C. Code §24-13-40 to ba caleulated and epplled by the State Depaﬂmem

of Corrections,

[J The Defendant is to be placed on Central Reg:sb'y ofChﬂd Abuse and’ Neglect pursuant o 8.C. Code §17- 25-135

" Pursuant to 18 U.8.C. Scction 922, :t is unlawful for a person convicted of a vIolatlon of Section 16-25.20 or 16 -25-65 (Crlminal

Tot'al I plus 20% fea

Payment Terms

" Domestic Vlolence) to ship, transport, possess, oF recelve a firsam or ammunttion.
L “ SPECIAL CONDITIONS ;- ’
0 RESTITUﬂON [j Deferred [ Def Waivés'Hearing [] Ordered PTUP

days/hours Publlc SeMce Employmerﬁ

[j Set by SCDPPPS |

ObtalnGED Lo S
Attend Vac. Rehab. Or Job Cap.

May serve W/E baginning
Substance Abuse Counseling  []

Redpient: ‘

- "Fine: $ ' Random DruglAlcohol Testng [ o

- §14-1-206 (Assessmen&; 107.5%) . : ‘Fine may be pd. In equal, consect ive weeklylmonthly
§14-1-211 (A)(1)(Conv. Sumharge) $100 $ \g)c) D pmits. of $ Beginning
§14-1-211 (A)(2)(DUI Surcharge) 5100 3 3 .* Paidto Public Defender Fund
§58-5-2995 (DUl Asse sament) $12 § ' o '
§56-1-286 (DU! Breath Test) $28 3 . Other:__
§47.12 (Public Def/Prob) L $500 $ - ‘ -
§14-1-212 (Law Enforce, Funding) - $25 S0 W
§14-1-213 (Drug Court Surcharge) $100

§50-21-114 (BUI Breath Test Fee)
§56-5-2942(J) (Vehicle Assessment)
§90.7 (SCCJA Surcharge)

3% to County (if pald in [nstaliments)
TO TAL

C\erk of CourtiDe puty Clerk ﬁé;{'j{

] Appointed PD or apponted other coursel,
847.12 requires $500 be pald to Clerk’

. during probation, ' '
Pres:dfng,luelge* = /——-‘_~> -
c Judge Code: _,..?/ fé?
Seritence Date ﬁ/ VC = -Q—?.

Court Resorter P\?..»V'WGJ %‘A‘éﬁ*\\

SCCA/217 (08/2009)
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' CERTIFICATE OF COUNSEL FOR APPELLANT

. Counsel for appellant certifies that this Record on Appeal contains all material proposed to -
be included by any of the parties and not any other material and"that this Record on Appeal .
complies to the best of my ability, with the'August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.? !

February 6th, 2013

Deputy Chief Appellate Défender |

" ‘South Carolina Commission on Indigent Defense
-+ Division of Appellate Defense
- PO Box 11589 o
Columbia, S. C. 29211-1589
(803) 734-1330 o

. LN 3
t, .

+

~ ATTORNEY FOR APPELLANT |



L) ORIGINAL

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Lexington County

Robin B. Stilwell, Circuit Court Judge

THE STATE,

RESPONDENT,

'KERWIN PARKER,

APPELLANT

CERTIFICATE OF SERVICE

I certify that a true copy of the Record on Appeal in the above referenced case has been
served upon Mark R. Farthing, Esquire, at Rembert Dennis Building, 1000 Assémbly Street, Room

519, Columbia, SC 29201, this 6th day of February, 2013.

Brandon Hall )
Administrative Specialist

SUBSCRIBED AND SWORN TO before me’
this 6th day of February, 2013.

Notary Publi South Caréfina

FEB U 5 2013
SC Guuil 0i Appoals

My Comifiission Expires: November 16, 2022.




