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PROCEEDINGS

THE COURT: Good morning, ladies and gentlemen.

I apologize for the little bit of confusion this
morning. We're running two courtrooms, as you know.
Judge Barber is doing the civil court. And I'm Jack
Eariy. And I'm doing criminal court.

When I got here this morning just a short time after
9:00, the court reporter who was assigned to me, she's had
some health issues, and she was just not looking good and

feeling bad. I had to send her home. I called Court

" Administration. They're sending someone. And they told

me at 10:30 that it would be an hour and a half. I'm
going to give them until 12:00 or 12:15.

But here is what we're going to do. We have two
cases to try on the criminal side, at least, two. I'm
going to draw those two juries now. So there will be 12
of you, and two alternates that will be serving on the
first jury. We'll start that case at 2:00. So once I
draw you and get you seated, you'll be able to leave and
come back at 2:00.

I'1l draw the second jury. Those people will be
asked to call back in this afternoon after 6:00 is
probably the best way to do that. Those of you who are
not drawn, I1'll ask you to be back here at 2500.' Judge

Barber is going to draw his first civil case. BAnd the




10

11

12
13
14
15
16
17
18
19
20
21
22

23

24

25

rest of you will -be allowed to go home and call back at
6:00. PR A '
| Does. that make sense?
I apologize for any confusion that we may have had.
All right. Mr. Weeks, what's the first case, or
Mr. Miller?

‘"MR. MILLER: Thank you, Your Honor.

May it please the Court.

The State calls the State of South Carolina v. Albert

James Cave, Jr., indictment 2011-GS-02-01031, a

true-billed indictment for burglary in the first ‘degree,
and indictment 2011-GS-02-01032, a true-billed indictment
for grand larceny more than $2,000, but less than $10,000.

THE COURT: Thank you. N

Mr. Alﬂert James Cave, Jr., would you, please, stand
and face the jury panel?

I knoQ'I've got a lot of people back over this‘way;
so look over that way.

Thank you.

You may be‘seated.

. Ladies and gentlemen, as the State has called this
case, Mr. Cave is here this morning. He's been charged,
and indicted, and a true bill of indictment has been
returned against him for two matters, one is for burglary

in the first degree, and the other is grand larceny where
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the value of the goods are alleged to be more than $2,000,
but less than $10,000.

Mr. Cave has pled not guilty to both of these
indictments. And by pleading not guilty, that, obviously,
puts the burden on the State of South Carolina to. prove
his guilt to you beyond a reasonable doubt. And each of
these offenses have various elements. And the State has
to prove each element of each offense to you beyond a
reasonable doubt.

At the conclusion of the case, I will explain to you
the various elements. 1I'll explaiﬁ to you reasonable
doubt. I'll explain to you burden of proof, all that sort
of thing. But Mr. James -- or Mr. Cave has pled not
guilty. And, as I said, that puts the burden on the State
of South Carolina.

The way we do matters is that we'll draw a.jury of 12
people. We live under a rule of law in the United States.
It's not like you saw_onfTV last night and what's going on
in Libya, and Syria, -and all over the world. We let 12
citizens from the community decide whether or not the
State is able to meet their burden of proof in a criminal
case. And we dispense justice under the rule of law.

And you jﬁrors play, ;bviously, a very important
role. Because when we try these cases, I have certain

duties to perform. I'm the judge of the law in the case.
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I'll tell you what ‘the law is. And you have to. accept the
law as I give it to you. And I, also, rule on the
admissibility of evidence. My job is pretty. easy.

You have the tough job. Because the 12 of you
collectively acting as one, you are the judges of the
facts in the case. You'll listen to the testimony and
you'll determine what the true facts are in the case. And
then, obviously, you épply those trﬁe‘facts to the law as
I give it to you. And you'll be in a position to render a
verdict, whether it be guilty or not guiity, based on the
facts as you determine them to be. So that is a
tremendous role that you have, but it makes the system
work wonderfully, and we decide our differences here in a
courtroom and not on the street.

Now, having said that, . let's go ahead and get you
dualified for this particular case. Please bear in mind
that you're still unde; oath from this morning when you
were sworn in.

JURY QUALIFICATION

THE COURT: 1Is there any member of the jury panel
related by blood or marriage to the Defendant, Albert
James Cave, Jr.? I1f so, please, stand.

(WHEREUPON, there was no response.)

THE COURT:' Any member of the jury panel, have you

now or in the past had a close personal or social




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

relationship with the. Defendant, Albert James Cave, Jr.?
If so, please, stand.

(WHEREUPON, there was no response.)

THE COURT: I am told that the potential witnesses in
the trial of this case are as follows -- |

Do I have a witness list from anybody?

Here it is.-

The witnesses are as follows --

David, do y'all got any?

MR. HAYES: No, sir.

THE COURT: I'm going to read these names of the
potential witnesses out. And I will ask you.the same
question I just asked you. Are you related by blood or

marriage, or do you now or have you in the past had a

. close personal or social relationship with any of these

potential witnesses? 1If so, please, stand.

The witnesses are as follows: Deputy Darrell Kostyk,
K-0O-S~T-Y-K, with the Aiken County Sheriff's Office.

Is he in the courtroom?

Yes. He's standing right there.

Thank you.

Deputy Jessica Roberts with the Aiken County
Sheriff's Office, Gerald Turner with the Aiken County

Sheriff's Office, Lieutenant Clay Adams with the Sheriff's

Office.
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There's Lieutenant Adams.

Thank you.

, Chris Johnson with the Aiken County Sheriff's Office.

Chris, good morning.

Crystal 'Allen.

Is Crystal Allen in the courtroom?

(WHEREUPON, there was no

response.)

THE COURT: Ronnie Smiley.

Mr. Smiley, good morning.

MR. RONNIE SMILEY: Good morning.

~THE COURT: Delane Smiley,'Lieutenant Nick Gallam,

G-A~-L-L—-A-M, and he's with the Aiken County Sheriff's

Office.

MR. MILLER: Your Honor, there is an additional --

one additional witness -- potential witness, Rafael

Robertson.

THE COURT: Rafael Robertson?

MR. MILLER: Yes, Xour Honor.

THE COURT: 1Is any member of the jury panel related

by blood or marriage, or do you now or have you in the

past had a close personal or social relationship with any

of these potential witnesses?
Yes, ma'am. -Your name?

JUROR #46, ASHLEY COOK:

If so, please, stand.

Ashley Cook,

Juror #46.

I'm friends with Deputy Jessica Roberts. And I work
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for Aiken Public safety, so I know --

THE COURT: You work ‘with Aiken County Public Safety?

JUROR #46, ASHLEY: Yes, sir.

And we work with thé Sheriff's Department. But I
know her from dispatch when she was a dispatcher and now a
deputy.

THE COURT: How does the public safety relate with
the Aiken County Sheriff's Office? Afe they the same in
one, or what? How does that work?

MR. MILLER: No, sir, Your Honor.’

The juror is a dispatcher for public safety now. And
I understaﬁd that Ms. Roberts, actually, used to work
there, but now she works for the Sheriff's Office. It's
separate and distinct.

THE COURT: All right. Ma'am, the fact that you know‘
this potential witness in the manner in which you do, -
would that in any way preclude or keep you ffom being a
fair and impartial juror in the trial of this case?

JUROR #46, ASHLEY COOK: I don't think so.

THE COURT: I need to know for sure. "Yes" or "no"?

JUROR #46, ASHLEY COOK: No.

THE COURT: Thank you.

You may be seated.

All right. I'm going to let the lawyers stand and

identify themselves.
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Ms. Alves, or Mr. Hayes.

MR. HAYES: . I'm David Hayes with the Aiken County

.Public Defender's Office.

This is Wallis Alves with the Aiken County Public
Defender's Office.

MR.' MILLER: I'm David Miller with the Aiken éounty
Solicitor's Office. -

This is Kevin Molony. He is, also, a solicitor in
oﬁf officef ’ |

THE CQURT:.-The first question: Has any member of
the -jury panel now or in the past received legal services
from any of the four lawyers? If so, please, stand.

(WHEREUPON, ‘there was no response.)

THE COURT: Has any member of the jury panel now.or
in the past been related by blood or marriage, or do’ you
now or have you in the past had a close personal or Social
relationship with any of the lawyers? If so, please?
stand.

" (WHEREUPON, there was no response.)

THE COURT: Ladies and gentlemen, the indictment is

simply the Charging-docﬁment by which thislcase comes to

court. It is not evidence in the case. The only evidence

you can consider comes from the witness stand from sworn.

“testimony and/or relevant exhibits.

But I have to tell you what the allegations are to
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ask you if anyone knows anything about this case. It is
alleged, alleged that here in Aiken County on or about
May 2 of the year 2011, this year, that the Defendant,

Mr. Cave, unlawfully entered the dwelling of Mr. Ronnie

Smiley located on _ in North Augusta,
that's . _ and without his consent

and with the intent to commit a crime. 'And it is further
alleged that he took and carried away on that same date in
that same place a Dell, D-E-L-L, laptop computer and.two
32-inch Visio‘flat panel TVs valued at more than $2,006,
but less than $10,000 belonging to Mr. Smiley with the
intent to deprive the owner of that. ’

In other words, it's élleged that this man broke into

a dwelling owned by the Smileys and stole a laptop

computer and two flat screen TVs on May 2,:2011, in North

. Augusta.

Does anybody know anything about this case?

(WHEREUPON, there was no response.)

THE COURT: Has anybody read anything in the
newspapers, seen anything on the television, seen anything
on the Internét, or know anything at all about the facts
in this case? |

(WHEREUPON, there was no response;)

THE COURT: 1Is any member of the jury panel aware of

- any bias towards the State or the Defendant in this case?

11
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If so, please, stand.
. (WHEREUPON, there was no response.)

THE COURT: Ladies and gentleﬁen,:one,of my ﬁain
duties in presiding over cases is to make sure that both
the Defendant and the State of South Carolina receivé a
fair trial. And, obviously, the way we do that is we have
to have jurors who are able to perform their duties, which
is to find the facts in the case.

Now, do I have anyone who for any reason whatsoever
cannot complete that task, religious reasons, personal
beliefs, political beliefs, any kind of beliefs that would
keep or preclude you from sitting on the jury .and
listening to the eﬁidence?

In most céses, the evidence is éontrédictory. But
you have to decide what the true. facts are, who's télling
the truth.

‘Anybody thaf cannot do that, please, stand.

(WHEREQPON, there was no response.)

THE COURT: Any additional questions by éhe
Defendant?

MR. HAYES: Your Hoﬁqr, we would ask you to read
number five and number seven. |

THE COURT: 1Is there any member of the jury panel
that has any member of your family or relative that work

in law enforcement, either SLED, that's the Sfate Law
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Enforcement Division, or the -- any Sheriff's Office, or
Highway Department, or employed by the Solicitor's Office
in any capacity, or the Attorney General's Office, or any
federal law enforcement agency? If so, please, stand.

Please remain standing.

Yes, ma'am. In the pretty black and white top, your
name?

JUROR #22, STACEY BOWERS: I'm Juror #22, Stacey
Bowers. |

I have a first cousin that works at the Sheriff's
Department, Gerald Williams. And I have a cousin that's a
state trooper. "

THE COURT: All right. You have a first cousin in
the Sheriff's Office?

JURCR #22, STACEY BOWERS: Yes, Gerald Williams.

THE COURT: All right. 1I'm going to excuse you from
the trial of this case, because you have a relative with
the agency. .
A Have a seat for me.

Yes, ma'am. Your name?

JUROR #17, SONYA BISHOP: Sonya Bishop, Juror #17.

My father is a retired deputy sheriff.

THE COURT: From where? ‘

JUROR #17, SONYA BISHOP: Aiken County.

THE COURT: And the fact that your dad at one time

13
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worked with‘the Aiken County Sheriff's Department, would
that keep or preclude you from being é ﬁéir ana iﬁpartial
juror? : =

. JUROR #17, SONYA BISHOP: No. |

THE COURT: Thank you.

You may be seated. .

Yes, ma'am. Again, in the blue, your name aﬁd
number?

JUROR #46, ASHLEY COOK: My name is Ashley Cook.’ My

" ‘number is 46.

My husband's uncle is a deputy at -- or an officer in

New Ellenton, and he used to be at Aiken County, Will

- Cook. And his first cousin is-a police officer in North

Augusta, and he used to work with the Aiken County

‘Sheriff's Department as well.

THE COURT: .The fact that you‘have a nuﬁbe: of people .
in laW'enforcegent thé£ are particuiafly kiﬁned to youf
huépand, ma'am, would that in any way preclude or keép,you
from being fair and impértial in the trial of this case?

JUROR #46, ASHLEY COOK: No. | |

THE COURT: Thank you.

You may be seated.

- Yes, ma‘am; In the white sweater, your name?
- JUROR #143, JENNIFER RHOADES: Jennifer Oswald

Rhoadgs. I'm Juror #143.
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And I work for'the highway department.

THE COURT: You work for the highway department?

JUROR #143, JENNIFER RHOADES: Yes, sir.

THE COURT: The fact that you -- what do you do for
the highway department?

JUROR #143, JENNIFER RHOADES: 1I'm a traffic safety
engineer.

THE COURT: That keeps all of our roads safe sc we
don't have any wrecks and run into anybody?

JUROR #143, JENNIFER RHOADES: I try to.

THE COURT: You do such a great job.

Thank you.

The fact that you work for the highway department in
that capacity, ma'am, would that in any way preclude or
keep you from being fair and impartial?

| JUROR #143, JENNIFER RHOADES: No, sir.

THE COURT: Thank you.

You be seated.

Yes, ma'am, in the brown suit.

JUROR #133, DEMETRUS PERRY: My name is Demetrus
Perry, Juror #133, |

My aunt, Sherry Perry, works at the Aiken County
ﬁetention Center. |

THE COURT: Okay. The detention center?

JUROR #133, DEMETRUS PERRY: Yes.

15
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THE .COURT: The fact that you have anfaﬁnt that works
at the detention center, ma‘'am, would that keep‘you or
preclude you from being fair and impartial in the trial of
the case?

JUROR #133, DEMETRUS PERRY: No, sir.

THE COURT: Thank you. |

You méy be seated.

Last, but not least.

JUROR #160, ANDREA SHAW: I'm Juror #160. My name is
Andrea Shaw. |

And my son formerly worked for the Aiken County
Sheriff's Department. And he's no longer there.

THE COURT: But he's no longer there?

JUROR #160, ANDREA SHAW: He's a federal marshall in
Washington. -

THE COURT: He left when?

JUROR #160, ANDREA SHAW: Last September.

THE COURT: September of 20107

JUROR #160, ANDREA SHAW: Uh-huh.

THE COURT: And this allegedly occurred in May of
2011.

Ma'am, the fact that you had a son with the Sheriff's
Department, would that in any way preclude or keep YOu
lfrom beingAfair and impartial?

JUROCR #160, ANDREAR SHAW: No, sir.
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" THE COURT: Thank you.

You may be seated.

Has anybody on the jury panel or your immediate
family been tﬁe victim of a violent crime? If so, please,
staﬁa.

Yes, sir. Your name, please?

JUROR #40, ANTHONY CHIERA: Anthony Chiera, #40.

THE- COURT: And what was your situation?

JUROR #40, ANTHONY CHIERA: 13 years ago, our family
was kidnapped and held at gun point for an unborn child.

THE COURT: Having had to experience that horrible
situation, would that in any way, sir, preclude or keep
you from being fair and impartial --

JUROR #40, ANTHONY CHIERA: Definitely.

THE COURT: Sir?

JUROR #40, ANTHONY CHIERA: Definitely, yes.

THE COURT: Your name again?

JUROR #40, ANTHONY CHIERA: Anthony Chiera.

THE COURT: All right. Excuse him from the trial of
this case. |

You may be seated.

Anybody else?

(WHEREUPON, there was no response.)

THE COURT: All right. Any additional questions from

the State or --

17
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MR. MILLER: Nothing from. the State, Your Honor.
THE COURT: Mr. Hayes?

....MR. HAYES: We asked, specifically, about number

-three, Your Honor.

THE COURT: I just said that.

Any member on the jury panel,vhave you or your family
been a victim of a house break-in; bgrglary, somebody
breaking into property that you own? If so, please,
stand.

Wefll start on my left this time. Please remain
standing.

Yes, ma'am. In the pretty -- well, we've got two in
black and white outfits. The one to my left, your right,
your name-? |

JUROR #132, JOAN PARROTT: I'm Juror #132.

Several years ago, someone pbroke into our house
twice.

THE COURT: And would that, ma'am, preclude dr keep
you from being fair and impartial in the trial of this
case?

JUROR #132, JOAN PARROTT: No.

THE COURT: Thank you.

You may be seated.

Yes, ma'am. Your name?

JUROR #135, JOANN PIERCE: My name is Joann Pierce,
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#135.

My sistéf's house was broken into about 10 years ago
in Aiken County.

THE COURT: The fact that your sister was the victim
of a break-in 10 years ago, would that in any way preclude

or keep vou from being fair and impartial?
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in July of 2010.

JUROR #135, JOANN PIERCE: No, sir.
THE COURT: Thank,you;

You may be seated.

Sir, in the black "SRR" shirt.

JUROR #164, DANIEL SKIFF: My oldest brother had a --

my name is Dan Skiff, #164. ‘ \

My oldest brother had a break-in about 10 years ago

in Pittsburgh.

THE COURT: The fact that that occurred in Pittsburgh

10 years ago, sir, would that precludé or keep you from’

being fair and impartial?

JUROR #164, DANIELASKIFF: No, sir.

THE COURT: Thank you. ‘

You may be seated.

Ma'am, in the burgundy..

JUROCR #2, ALLYSON AVERY: Our house was broken into
‘

THE COURT: And your name?

JUROR #2, ALLYSON AVERY: Allison Avery, Juror .#2.
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last

THE COURT: #27
JUROR. #2, ALLYSON AVERY: Uh-huh.
THE COURT: And the fact that you had that happen

year, ma'am, would that preclude or keep you from

‘being fair and impartial?

JUROR #2, ALLYSON AVERY: No, sir.

THE COURT: Thank you.

You may be seated.

Yes, mé'am,vin the black and white sweater.

JUROR #81, SUSAN HICKS: Our motor home was broken

into abouf threé weeks ago.
" THE COURT: Your motherfs home?
JUROR #81, SUSAN HICKS: Our motor‘home.
THE COURT: Your motor home. |
And your name, please?
JUROR #81, SUSAN HICKS: Susan Hicks, #81.
THE COURT: Would that keep you ffom beiqg~fair-and,
impartial? | ‘

JUROR #81, SUSAN HICKSi‘ No.

THE COURT: Thénk you.

You may be seated.

Yes, ma'am, in the --

JUROR #63, CHRISTINE FARINA: Pink.
THE COURT: The mauve sweater.

JUROR #63, CHRISTINE FARINA: Juror #63, Christine
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Farina.

About a year and a half ago, my daughter and
son-in-law had a bréék-in here in Aiken.:

THE COURT: Thank you.

Would that preclude or keep you from being fair and
impartial? .

JUROR #63, CHRISTINE FARiNA: No, sir.

THE COURT: Thank you. -

You may be seated.

Yeé, sir, in the green.

JUROR #3, MARICN AVERY: Marioquvery; Juror #3.

I was broke into 20 years ago. probably and robbed.

THE COURT: And would that préclude or keep you from
being-fair and impartial?

JUROR #3, MARION AVERY: No, sir.

"THE COURT: Thank'idu.* .

You may be seated.

Yes, sir, in the blue.

- JUROR #80, DENNIS HARVILLE; Juror #80, Dennis

Harville.

My vehicle was stolen last year from my house.

THE COURT: And would that keep you from being a fair

-and impartial juror?

JUROR #80, DENNIS HARVILLE: No, sir.

“ “THE COURT: Thank you..

21
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You may be seated.
Yes, -ma'am, in the blue. X

JUROR #18, THERESA BOETTIER: . Juror #18, Theresa
Boettier.

My house was broken into 'in January of this year.

THE éOURT: .And would that‘keep you from being a fair
and. impartial juror? .

JUROR.#lS, THERESA BOETTIER: No, si;.

THE COURT: Ybu may be seated. -

Laétﬁ‘but nqﬁ‘least,,in théAgreén.

JUROR #67, GARYVFOURNIEQ:V Jﬁror #67, Gary Fournier.

My homeﬁwas_brokeniinto.in 1993.

THE'COURT: Sir, would that keep'or¢préclude you from:
being a fairhandlimpaftial juror?

JUROR #67, GARY‘FOURNIER;, No.

THE CodRT{, Thank- you.: o ,n'

. You may be sedted. |
Any additional questions?
(WHEREUPON, there was no response.) :

THE COURT: Ladies and gentlemen, the way we draw a

jury in a --

Yes, sir. Your name?
JUROR #57, JOE'DUNBAR: My name is Joe Dunbar. I'm
Juroxr #57.

I'd like to ask a question about whether or not
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there's time constraints on -- because you asked'about a
crime being -- somebody being convicted of a violent
crime. Is there any time limit on that?

THE COURT: ' No, sir.

JUROR #57, JOE DUNBAR: Well, my mother was convicted
of a crime.

THE COURT: Your mother was convicted?

JUROR #57, JOE DUNBAR: Yes, sir.

THE COQURT: Okay. Well, I asked --

JUROR #57, JOE DUNBAR:. It was several years ago.

THE éOURT: My question was, were you a victim.

But your mother-was involved . in liké ~= in the
criminal process?

JUROR #57, JOE DUNBAR: Yes.

THE COURT:‘ And would that keep or preclude you, sir,
from being fair and impartial? .

JUROR #57, JOE DUNBAR: No.

THE COURT: Thank you.

All right. The way we draw a jury in this cé§e; the
State haé five strikes, and the Defendant has 10. We will
randomly get a printout of names. And from that random
list, I will go down it. And as your name -- or if your
name is called, would you, please, ease right up here to

the front and stand before the Solicitor's Office and the

‘Defense side.
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As I said, the State has five strikes. The Defendant
has 10 strikes in a burglary case. They can strike you
for most any reason within bounds within -- there's some

restrictions that the law requires. But we'll go through

that process until we get 12 jurors and two alternates.

If we were trying a wreck case, or a medical
malpractice, or a legal malpractice, o; a breach of
contract like the third case will be, at this point in
time, the Judge will get 20 names and give the lawyers a
list of 20 names. And the lawyers strike out -- the
person bringing the suit, the Plaintiff, strikes four, and
the Defendant strikes four. And 20 less 8 leaves us 12
and an alternate. It's a little diffe;ent in a civil
case. So you'll get to see both sides,'some of you will
this morning.

THE CLERK: Give us just one second, Judge.

THE COURT: Yes, ma'am.

(Pause.)

JURY SELECTION

THE CLERK: Ladies -and gentlemen, as I call your
name, please, come forward. Stand right here in the
middle of the bench for me. And bring all your belongings
with you.

Juror #130, Kenneth Parkman.

(WHEREUPON, Kenneth Parkman, a black male, came
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"forward.)

THE COURT: What say you for the State?"

MR. MILLER:

THE CLERK:

Please present the juror.

Thank vyou.

What say you for Defense?

MR. HAYES:

THE CLERK: "

Please seat the juror.

Thank you.

" Please have a seat in the jury box right over there.

Juror #81,

(WHEREUPON,

forward.)

THE CLERK:
MR. MILLER:

THE CLERK:

Susan Hicks.

Susan Hicks, a white female, came

What say you for the State?

Please present the juror.

Thank you.

What say you for Defense?

MR. HAYES: Judge, we would ask for her to be struck

for cause. -

THE COURT:
MR. HAYES:
THE COURT:

MR. HAYES:

For cause?
Yes, sir.
For what reason?

She was the'victim of a break-in several

weeks ago, three weeks ago.

THE COURT:

And I asked her, specifically, could she

be fair and impartial notwithstanding that, and she said

yes.
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Denied.

MR. HAYES: Yes, sir.
Please excuse this juror from the trial of this case.
THE CLERK: Please réturn to your seat. |

Juror #133, Demetrus Perry.

(WHEREUPO&, Demetrus Perry, a black female, came.

forward.)

. THE CLERK: What say you for the State?

MR. MILLER: : Please excuse Ms. Perry from the trial

_of this case.

THE CLERK: Thank you.

. Please return to your seat.

Juror #169, Ronald Staggs.

‘(WHEREUPON,'Rohald Staggs, a white male, came

forward.) .

THE CLERK: What say you for the State?
MR. MILLER: Please'present.Mr. Staggs.
THE CLERK: Thank you. | | |
What say you for Defense?

MR. HAYES: ~P1eése seat the.jurop;

THE CLERK: Thank you.

Please have a seat in the jury box.

‘Juror #155, Marcus Schoultz.

(WHEREUPON, Marcus Schoultz, a black male, came

forward.)
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THE CLERK: What say you for the State?
MR. MILLER: Please present the juror.
THE CLERK: Thank you.

What say you for Defense.

MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Elease have a seat in the jury box.
Juror #96, Julia Jordan.

(WHEREUPON, Julia Jordan, a white female, came
forward.)

THE CLERK: What say you for .the State?
MR. MILLER: Please present Ms. Jordan.

THE CLERK: ' Thank you.

‘What say you for Defense?

MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #17, Sonya Bishop.

(WHEREUPON, Sonya Bishop, a white female, came
forward.) .
THE CLERK: What say you for the State?

MR. MILLER: Please present Ms. Bishop.

THE CLERK: Thank you.

What say you for Defense?

MR. HAYES: Please excuse the juror from the trial of

27
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this

this

case.

THE CLERK: Thank you.

Please ;eturn to your seat.

Juror #33, Peter Burrows.

(WHEREUPON, Peter Burrows, a white male, came
forward.)

THE CLERK: What say you for the Stéte?

MR. MILLER: Please present Mr. Burrdws.

THE COURT: Thank you.

What say you for Defense?

MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #66, Marites Fonte.

(WHEREUPON, Marites Fonte, a white female, came
forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please presént Ms. Fonte.

THE CLERK: Thank you.

What say you for Defense?

MR. HAYES: Please seat the juror in the trial of
case. |

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #101, Anita Kirkey.
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(WHEREUPON, Anita Kirkey, a white female, came

forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please excuse Ms. Kirkey from the trial
of this case.

THE CLERK: Thank vou.

Please return to your seat.

Juror #57, Joe Dﬁnbar.

(WHEREUPON, Joe Dunbar, a black male, came forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please excuse Mr. Dunbar from the trial
of this case.

THE CLERK: Thank you.

Please return to your seat.

The State has exhausted three strikes, the Defense
two.

Juror #150, Ronda Sampson.

(WHEREUPON, Ronda Sampson, a black female, came

forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please excuse Ms. Sampson from the trial

of this case.
THE CLERK: Please return to your seat.
Juror #76, Gil Greytak.

(WHEREUPON, Gil Greytak, a white male, came forward.)

29
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THE CLERK: What .say you for the State?
MR, MILLER: Please present Mr. Greytak.
THE CLERK: Thank you.

What say you for Defense?

MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #165, Betty Smith.

(WHEREUPON, Betty Smith, a black female, came
forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please present Ms. Smith.-

THE CLERK: Thank you.
What say you for Defense? _
MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #1135, Joann Pierce.

(WHEREUPON, Joann Pierce, a white female, came
forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please present Ms. Pierce.

THE CLERK: Thank you.

What say you for Defense?

MR. HAYES: Please excuse the juror from the trial

of
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this case,

this

THE CLERK: Thank you.

Please return to your seat.

Juror #28, Becky Brown.

(WHEREUPON, Becky Brown, a white female, came
forward.)

THE CLERK: ﬁhat say.you for the State?

MR. MILLER:" Please present Ms. Brown.

THE CLERK: Thank you.

What say you for Defense?

MR. HAYES: Please seat the juror in the trial of
case.

THE CLERK: Thank you..

Please have a seat in the jury box.

Juror #13, Jennifer Bice.

(WHEREUPON, Jennifer Bice, a white female, came
forward.)

THE CLERK: What say you for the State?

MR. MILLER: Please present Ms. Bice.

THE CLERK: What say you for Defense?

MR. HAYES: Please seat the juror.

THE CLERK: Thank you.

Please have a seat in the jury box.

Juror #175, Reid Talbert.

(WHEREUPON, Reid Talbert, a white male, came

31
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forward.)
THE CLERK:
MR. MILLER:

THE CLERK:

What say you for the State?
Please present Mr. Talbert.

Thank you.

What say you for Defense?

MR. HAYES:
THE CLERK:
Please have
Juror #194,
(WHEREUPON,
forward.)
THE CLERK:
MR. MILLER:

THE CLERK:

Please seat the juror.
Thank you.

a seat in the jury box.
Helen Williamson.

Helen Williamson, a2 white female, came

What say you for the State?
Please present Ms. Williamson.

Thank you.

What say you for Defense?

MR. HAYES:
THE CLERK:
Have a seat
THE COURT:
THE CLERK:
(WHEREUPON,
forward.)
THE CLERK:
MR. MILLER:

THE CLERK:

Please seat the juror.’
Thank you.
in the jury box.

Let me have one alternate, two and one.

‘Juror #94, Joanne Jones.

Joanne Jones, a white female, came

What say you for the State?
Please present Ms. Jones.

Thank you.
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What say you for Defense?

MR. HAYES: Please seat the juror.

THE CLERK: - Thank you.

Please have a seat in the jury box.

THE COURT: Any motions by the State in connection
with the selection of ‘the jury?

MR. MiLLER: None' from the State, Your Honor.

THE COURT: By the Defendant? -

MR. HAYES: I beg the Court's indulgence one moment.

(Pause.) |

MR. HAYES: No motions.

THE COURT: Ali right. Ladies and gentlemen of the
jury‘panel, we're going to start at 2:00. We're going to
start right at 2:00. The bailiff Qill show you where to
report at 2:00. And we'll start fighﬁ(on time, unless the
sky falls in. And'you miéht want.to get you a jacket.

UNIDENTIFIED JUROR: I left it.in_the car.

THE COURT: I doubt it, but if anybody tries to

discuss the case with you, you just tell them that you're

on the jury panel and, please, don't discuss it. If they

insist on it, just get their name and I will deal with

them.

All right. 1I'm going to let you go now. And we'll

see you back at 2:00. We'll run until about 5:00 this

afternoon.
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Is that okay with -everybody?

(WHEREUPON, all jurors indicated in the affirmative.)

THE COURT: And then we'll see where we are at that
point.

Thank you.

(WHEREUPON, the jury was excused from open court at

approximately 11:33 a.m.) |

*kkk ki k¥ *END OF REQUESTED TRANSCRIPT - OF RECORDX ** ik x
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(Whereupen, Ho%ly Jenkins was the Court Reporter:for

the voir dire and drawing a juff for this . case.)

“THE CQURT: Is the defense ready to proceed?

MR. HAYES: Yes, Your Honqr.

THE COURT: Bring the jury in, please.

MR, HAYES: I had a couple of motions.

THE COURT: Whatvkind of motions do you have.

Mﬁ. HAYES: One would be to exclude the witnesses
under 615, Your Honof. To limit the use of the two priox
convicﬁions uﬁder 609 and 404. |

THE COURT: We will do the convictions when he
decides &hethef or not he.is going to testify.

MR. HAYES: And I had a small motion for suppression

"based on the chain of custody.

THE COURT: We will go through the chain of custody
when fhey tfy to put‘it into evidence. Any objection to
the sequestration?

MR. MILLER: No, Your Honor.

THE COURT: We will sequester the witnesses. Bring
the jury. |

(Whereupon, the jury came into.open court at

apbroximately.Z:lO p:m.)

THE COURT: Thank you. I wanted to start right at
2:00 o'clock but I had Some matters with some death

penalty lawyers out of a case in Lexington, it took a

41
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little while. And then we had a right-significant bond

- hearing.out of Barnwell that was involved in criminal"

-séxual conduct matter so we went over for just a few

minutes. I wanted to start right at 2:00 but we are not
too far behind. The first thing we have to do is stand

and raise your right harnd to be sworn in for this

"particular case and the Clerk will do so.

-(Whereupon, the jury was sworn at approximately Z:11

.p.m.) . 4

THE COURT: Let me juét make a few<commentsvto get
started and sort of to tell you where ﬁe are going and
what you can expect. First of all, in this case as I told
you when we‘selected the jury, Mr. Cave is charged in two
indictments. 'One:is,burglary in the first degree. and the
other is grand larceny involving goods between the value
of $2,000.00 dollars to $i0,000.00 dollars. . He has plead
not guilty to both of those indictments. And as I told
you by a plea of not'guilty{ that puts the burden on the
State of South Carolina to prove’his'guilt to you beYond a
reasonable doubt. I have been doing this now ‘going on

eight years and we try cases all over the State. There.

"are two types of cases that we try. We try, like Judge

Barber is trying today, you could have easily gotten on
one of those jurys. Those are civil cases, automobile

wreck, you are suing your lawyer for messing up, your
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doctor for deviating from the standaxrd of care, bieach of
contract, those are civil-cases~ﬁheré the person suing is
asking for monetary damages from the defendant. -And in
those kind of cases those parties come into court on equal
ground which is-the scales of justice. And for the
plaintiff to prevail he has ﬁo prove his case or her case
by what we gall the preponderance or greater weight of the
évidence...They have to tip the scales ever so s;ightly if
you weigh in evidence to prove the‘case, they come in
equal. To win he has to tip the SCaléé ever so slightly,
that . is his burden of proof ih a civil case. In a
criminal case such as this where people are .charged with,
in this'particular situation bﬁrglary.first degree and
grand larceny which is stealing, they come in and under
the Constitution they. are presumed to be innocent. So the
scales of justice are tilted heavily in their favor under
the Constitution of the United States and the State of
South Carolina, they are presumed to be innocent. For the
State to prevail they havé to prove their case by not the
preponderance of the evidence but by, beyornid a reasonable
doubt. -So they have to tip the scales in that manner. So
it is your job as jurors to determine whether or not the
State has met their burden of proof in presenting-their
cése. As I told.you earlier you and I have two distinct

jobs to perform. My job is twofeld. I instruct you, I
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tell you what the law is in the case, in other words I am

the Judge of the law in the casé. So you have agreed by

your oath to accept the iaw as I'give it to you. If you
come into the courtroom with some preconceived idea about
what the law is or what it should be and. it doesn't agree

with what I tell you you have to set aside those notions

-

' and accept the law.as I give it to you. And I normally

charge you on the law at the conclusion of the case. My
other function is ﬁo rule on the édmissibility of
evidénce. What you will be considering is evidence that
comes from this witness stand and/or from exhibits that

are relevant ‘to the case. These lawyers have to play by

| the rules of evidencg and the rules of criminal procedure.

Ninety—nine percent of what they will ask will be proper,
if they object I have to rule on thag. But once it is
admitted into the trial of the case that is where your
responsibility of your dufies>také bverjbeéause the twelve
of you collectively acted as one, you ére the Judges of
the facts in the case. And if this case is like any other

case I have ever tried you will hear different versions of

"the facts, a different spin on the facts. Some witnesses

may say one thing, some may say another. It is up to you
to determine what the true facts are, you judge the-
credibility or the believability of the witnesses who

testified. Use your ordinary common sense in doing that,
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you all deal with husbanas,'wives, children, employees,
employers, friends, whatever. You know how to judge when
someone is telling the truth. You judge the credibility
or believability of the witnesses so at the end you decide
what the true facts are and'you tahe‘those trﬁe facts and
you appiy 1t to the law as I give 1t to YOL and you will
be in a pos1tion to render a verdict in the case. So that
is how it works. The State has the burden of proof as I
told you. They go First so they will be‘presenting their

witnesses first. At the conclusion of their witnesses

. then the defense, if they choose to do so, has the right

'to call witnesses, et cetera. And then the State may have

something in_reply.“ That gets us through the testimony.
Before the testimony starts the lawyers will make an
opening'statement} After the testimony they will make

their final arguments, after the final arguments are made

T will charge and 1nstruct you on the law and then you

. will go back to your jury room and start deliberating

whether or not the State has proven the case beyond a
reasonable doubt. We will go to about 5'06:o'clock this
afternoon, we will start in the morning probably 9:30 if
that is okay. I will try to buy you some breakfast in the
mornino. I am not trying to run anjendurance race up here
but I am trying to be effieient.' But at the same time if

any of you become uncomfortable, if you need to go to the
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bathroom, need to get something to drink or you are tired

: and you get tired of listening to me raise your hand and

we will take a break. We normally take a break in the
afternoon and we normally take one'in-thevmornings but if

we need an extra cne that is no problem, we will do that.

Don't get uncomfortable, raise-your hand and I will make

sure that anything you need is taken care of ‘From time

to time you will recess back to your jury room whether it

be a break or whether I am - haVing to handle a matter of

"law that I need to do outsrde of your presence. And I an

going to tell you now and I will tell ﬁou that each time-

we take a break please do not start deliberating the case,

talking about the case until .it is completely finished.

You can talk about anything you want to in the jury room

but don’t talk about the case until it is finished. I

will ask you when we take a break to select a foreperson
among the twelve of you. The foreperson is simply the
spokesperson for the jury._ You will head up the
deliberations, you will bring any concerns any of the
jurors may have to my attention. It is not a real
tremendous responsibility but we need someone to serve in

that position and I normally let my jurors ‘select among

‘them. If y'all can't decide on .somebody then I will

orandOmly pick somebody's name. 1In:just a few minutes you

will hear what we call the opening statements, the State
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goes first foliowed by the defendant. Please bear in mind
that the gpening statements is not, is not evidence in |
this case. It is simply what the lawyers will contend'or
the issues in the ‘case, what they intend to prove to you,

sort of a road map to their case, which way .they are going

" and the defenses they intend to use but that is not

evidence. As I said earlier, the only eﬁidence you can
consider comes from the witness stand from sworn witnesses
who have sworn to testify truthfulfy. Sq without having
anything further we are going to start. Any objections to
my .opening remarks by the State?

MR.ﬂMdLONYzl None by the State.

THE COURT: By the defendant.

MR. HAYES: No, Your Honoi.

THE COURT: The State will make the first opening
statement followed by the defendant and then we will start
by.havingvtestimony. Mr. Molony.

MR..MOLONY: Thank you, Your Honor, if it please the
Court.

THE COURT: Yes, sir..

MR. MOLONY: Ladies and gentlemen, -good afternoon. A

witness, no.crime in the history.of our criminal lawsuits

. can be solved without a witness. Sometimes witnesses will

come in many different. forms. We have all heard of an

eyewitness, someone who:.actually sees a crime take place
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and'thén later can go and testify that I saw so and so

commit this-crime. #hén you have videos in businesses .

' where thére are surveillance images you can later go back

and look at those videos and see this person committing
this crime. -Yoﬁ'al$O'have-evidence that is found at the -.
scene that will be some of our best witnesses“and-ﬁhat»isﬁ.
why we are here today. On May 2nd of 2011 the defendant

in this case, Albert Cave, decided that he was going to

_break into the home of Mr. and Ms. Smiley located at [JJj

_ in -North Augusta, South Carolina.

He did that, he took two televisions and he took a laptop
computer. See, Mr. Cave the defendant realized that no
one was going to be home, he waited until no cars were
there and made sure there would be no eyewitness. He did

it at a residence, he didn't go to a gas station or a

" Walmart, something that had video surveillance. He made

sure there would be no videos in doing this. But what he
didn't count on, what he didn't count on was leaving a
witness so distinct to -himself that it -is impossible for
him to escape the culpability in this crime; He left
behind his fingerprint. You will hear from the victim in
this case; both of them. You will hear from Ms. Smiley,
she will testify that she left, she~left.her home in
working order, the TV is still there, the cémputer is

still there. When she came home everything had changed,
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the TV is gone, the computer is gone and she went through

that house and was.able to identify pieces of paper that

she knew had been moved from when she left that home until
she got back home. And you will hear why she knows that.
The papers are,ﬁbved,-she tells Deputy Kostyk with the

AikeﬁvSheriffs Office and you will hear from him, he takes

that evidence of those papers.ﬁ Those papers later end up

‘at the forensic lab at the Aiken County Sheriffs Office.

Well you will get to see the pieces of paper, you will see

the fingerprints that were taken off of it and you will

. see the fingerprints of the defendant. You will see them

side by side and you will hear almost like the TV shows,

exactly how they matched that piece of paper to the

fingerprints of the defendant. See Mr. Cavéﬁplanned

everything to make sure no one or nothing saw him.commit

" this crime so he wouldn't be céught.. But what he didn't

count on was actually catching himself to what he did.

Now, at the end of this trial Judge ERarly is going'tb tell

you what the law is in this case. Ultimately the
defendant is charged with burglary in the first degree and
grand larceny. So fhe State must prove beyond a
reasonable doubt that the defendant bfoke into the

Smiley's home without consent  and that he had the intent

when he breaks into that home to commit a crime and that

crime is the grand larceny, the taking of the television
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and the computer. And-you-will héar threﬁghoﬁt the trial
that the case bears tlie burden of. proving to you beyond a
feasonable doubt, "you will hear what"feasonable doubt is-
But I just want you to know that, Mr. Miller and I, that
it is the burden that we welcome with open'arms. And we

will prove to you at the end of this. case, you will go

© ‘bPack and deliberate, and'we‘will have provéen to you that,

the defendant is guilty beyond a reasonable doubt of both

-burglary and grand larceny Thank you.

.'I‘HE COURT: . Mr. Hayes.
MR. HAXESf May - it please the Court.
THE COURT: Yes, sir. |

‘MR. HAYES: Ladies"and gentlemen, you just heard the

‘Solicitor state that they take on this ‘burden with open

arms. They'héve got<this bufden to prove beyond a

reasonable doubt' that a.crime happened and that Mr. Cave

- is the one that did it. Now, they‘dO‘thatsby‘bringing you -

evidence. And I'poseuthis,_in trying to think how ‘I am
going to make my .opening. I'came across two different

quotes by Colin;PoweIl‘andAdﬁé'is this. 'Déon't be afraid

‘to challenge to pros even on their home fiéld, in their

own back yard.‘ And I am going to put it_this-way. The
State is the pros and I am saying challenge them, they
have to bring this, they have to bring.to .you enough

evidence for you to believe beyond a reasonable doubt that
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- a crime happened. He also says this, keep looking below

surface appearances, don't shrink from.doing so just

because you might not like what you find. And I ask
y'all, take that quote into -consideration and wheﬂ you are
hearing. the testimony and you are:loéking at possible
exhibits'that are éntered intO'evidepce, look at them,

look deep past . them. And in doing so.you are challenging

the . State.. You are challengin@ the State to. bring the

.evidence. If they don't bring the evidence your job as

the jury would be fo acquit Mr. Cave. If you believe they

brought the evidence -your job is to find him guilty. All

I ask is that y'aiiflisten;carefully to each and every

individual who testifies, look closely at every exhibit
that is placed into evidence and then consider it in your
deliberations. | |
. THE COURT: You may call your first witness. ,
 MR. MOLONY: Judge, the State calls Ronnie Smiley.
RONNIE SMILEY, being |
first duly sworn, testified as follows:

-DIRECT EXAMINATION

By Mr. Molony:

0 Mr. Smiley, where do you live?
Al — North Augusta, South
Carolina.

Q Can you explain to the jury where that is 'in North
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Ronnie Smiley - Direct by Mr. Molony
17

-~ "Augusta?

- That is.iﬁ Aikenr County.

And who livés:with-you in this home?
Me and ny wife. - »

And how long have y'all lived there?
28 years. |

Mr. Smiley, I am going-to Qo back to May the 2nd of

this year. Do you recall what happened that day?

A * Yes.

Q = And what happened?

A My wife called me later on that evening and told me

-the house had"been burg1arized. i

Q I .am going to show you what has been marked as

State's exhibit 1. Do you know what.that is?

A That is the front of my house.

-'Q . And -is this picture a true and ‘accurate photograph of

‘how the front of your ‘house would have looked on or about

May the 2nd of 2611?
A Yes, it is.

MR. MOLONY:  Your Honor, at this time the State moves
to introduce 1 into evidence. . |

THE COURT: Any objection?

MR. HAYES: No, Your Honor.

THE COURT: Without objection.
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Ronnie Smiley -~ Direct by Mr. Molony

18
(Whereupon, State's Exhibit 1 was admitted into
evidence.)
Q Now, Mr. Smiley, I am going to show you what has been

marked as State's exhibit 2. Do ydu.recognize this, just
yes or no. . ' ' ‘ _ . o
A Yes.

Q And what is this?

A - That is a board I put up after the one that has been
broken out of my house. .

d And Qhat is the board_over?

A It is covering a hole that was knocked out.

Q And when did'you put this board up under this window?
A The day after the, the officer left éfter he did his

investigation and I went and got that board and put it up

at my house.

Q Now, is this photograph a fair and accurate

representation of how your window would have looked after
you boarded it up on May the 2nd of 20112
A -Yes, that is it.

MR: MOLONY: Youi ﬁono;, the State moves to introduce
exhibit 2 into evidence.

" MR. -HAYES: No objection.
THE COURT: Without objection. -
(Whereupon, State's Exhibit 2 was admitted into

evidence.)
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Q Mr. Smiley, what time did you leave your . housz that

rmorning?
A - About 6:00 in the morning.
Q And where were you going?
A I was going to work.
Q And where do you work?
A I work in Auguéta at Richmond'dounty School System in

the maintenance department.

o] And how long have you been employed there, had that

b?

jo

A 25 years.
Q What time did you retufn to .your house that day?

A I came home after my wife called me and told me it
had been broken in; it .was prébably‘about 3:30. I get off
at.4:00.

Q  You said &our wife called you?

A Yes, she did.

Q And when you got there what did you notice?

A She was in the street waiting on the officer to come
do a report. We never did go into the house until he got

there.

Q Once you got in what did you notice had been taken

from your home?

A We noticed after we walked through with the officer

that two TV's was missing and my wife's laptop was
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Ronnie Smiley ~ Direct by Mr. Molony
20

missing.

Q What was the wvalue of those two.television sets and
that computer that was taken?

About $2,200.00 dollars.

Mr. Smiley, do_you know the defendant in this case?
No, I do not. .
- Have you ever seen him before today? -

- No, I did not.

© ¥ O O P

Is there any reason he should be in your home on May
the 2nd of 2011? '_

A No, novieason.

Q ‘Thank you, I don't have any more questions. .

THE COURT: Mr. Hayes, dross.

CROSS~EXAMINATION

By Mr. Hayes:

Q How are you doing, Mr. Smiley?
A - Doing gbod. '
Q Mr. Smiley, in State's exhibit number 1, you are

saying that is your house?

A Yes, it is.

Q Where is State's exhibit 2, the window?

A It is on the back side of the house.

Q is it behind the carport or is it on the other side
of the house?

A It will be behind the carport.
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Ronnie Smiley - Cross by Mr. Hayes

21
Q Okay. Behind your carport. HOW'mahy windows do you
‘have back there? |
A Two.
Q' Is this one the farthest one out or is it closer in?
A It is, you have got one, two, three, big picture |
window. It is right next to the picture window.
Q Then there is arcofner right there by thaé picture
window, right?
"A Yes. . : ' ' a
Q Picture window is here if ybu are looking at it and

-then this one? .

A It would be right next to the picture window, yes

Do you store your trashcans underneath that window?
We: have got'some trashcans, yes sir.

Is that the common place for them?

Q

A

Q

A Yes.
Q Were any:of those moved?

A I am not sure.

Q When you got home did you -notice any of them outside
of where you nbrmally‘WOuld store them?-

A There was a- lot of glass around so I guess they had

been moved. -

‘Q - Was the glass outside or was the glass inside?

A It was both, inside and outside.
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" Ronnie Smiley - Cross by Mr. Hayes
- 22

Q How high up is that window from the ground?:

A I would say about eight foot.
Q About eight feet from the ground to the ledge §f this
window? | |
A To the ledge?
Q . Yes, sir..
y:\ The top would be -about eight foot, the botuom
obably would be about five foot.
" Okay. So when you are saylné‘top——

‘-~ where the board is. .

The top of the board or just where the boérd-is here?

A oI I ©

Where the'top of the frame is.
‘Okay. And at the bottom window, the windowsill is

how far off the ground?

A I would say about»four or four 'and a half, five fooﬁ.
I am not sure.

Q-' Is there any ledges or ‘steps or. anything underneath
that window?

A Ty NO, ‘Siro ..

Q. _Can you tell me-a little. bit. about the inside of your

house. - Do you have other items of value, other TV's?

A Yes, sir.
Q How many? {
A In the den there was another flat screen mounted on

the wall. In my grandson's room there was another TV.
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Ronnie Smiley - Cross by Mr. Hayes
‘ 23

And in the kitchen there is one mounted.

Q Do you have any jewelry?
A Just watch ahd‘rings;‘that‘is‘it.
Q Do you have a_jewelry.box_that‘you*keép them in?
A Yes. | | |
Q | Was‘it disturbed?i
A our bedrdom:was rgmshackéd, yeé;
Q _Wés~an§,df those ifem$~£aken?"f
A N6, sir. - |
i o) .Do,you haﬁe_aﬁy-guqs§- ?7
| A Nb,'sif.'” \
Q 37 Do fou.havé a Wiijoﬁ»a PSP‘§£;a;Ninteﬁdo oxr é'gaming ;1;
'génSGlé?Pf7*‘ , L - .
A No; éir; }?
;Q“. Do -you havé”any éameras?Vf
A. No. , A 7 ‘
Q - Do(you'héve'a DVD pl;ger 6r1auB1ﬁe—Ray?4
.A ~ DVD player.. | _ | ‘
Q- DVD. We;é_any of those items.distuibed or taken?
A+ No. A | o L
Q Where'waslthe‘6VDlpléyer kept? 7
A .‘In.tﬂe den next to”thé_iy“that.is mounted on the
Avmantle. | | |
Q What is<behihd this window here?.

A That .is the dining~rodm.



(o) W8 1 - w [$8)

o o W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O P O B o

Ronnie Smiley - Cross by Mr. Hayes

24
Q What is on the other side of the window, is there a.
table or is there chairs or is there shelving? .
A No.
Q So you come through your window and you are in your

dinihg»room?

Yes.

If you were to look left;‘what is left?

.Left.you would be looking into the den.

Den. To the right?'

Kitchen. .-

Do you have.a prihter or a wireless router that you
use for your qomputer?

A Yes. =

Q Do you have a desktop?

A Yes.

Q Mr. Smiley, what rooms were the TV's in that were
taken? |

A One was in our bedroom, me and my wife's bedroom.

The -other one wasn't used yet, it was still sitting in the
box we had bought at Christmas holidays.

0 How big were these TV's?

A One in our bedroom was a 37 inch and one in the box
was a 32 inch. |

Q Tell meAallittle bit about yoﬁr bedroom, what else is

in your bedroom?

59
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25

THE' COURT: ‘Mr.fHéyes, let's, if you want to know
what specifieally is' in his bedroom, I can sit here all”
day long and tell you what is in my bedrobm.

MR. HAYES: Yes, sir. A

THE COURT: Clothes, how is that relevant. Go ahead,

ask specific questions.

- Q Any other items of value in your bédroom, you said

you had some jewelry, was that in- your bedroom?
A Yes. |
Q You said you had the one in the box, the TV, that was

from Christmas. What room'was it sitting in?

A That was in the front room.
Q What do you mean by front room?
A The very. front room, it is my wife's office where the

lapéqp was.

Q B Is there a filing cabinét in'that-dffice?

A, A very small file cabinet. |

Q There ‘is paper stored I assume in that filing
cabinet?

Yes.

Any other furniture iﬁ that room?

Just. a ‘desk, a work desk, chairs.

Is there a lamp?

Yes.

o B O P OO P

Is that where the wireless router was at?
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26
A No.
Q Or the printer?
A There was~alprinter in there.
Q Where is your printer and wireless router at?
A . The router is in the den. -
Q Your den would be the living. room?
A Neo; the living room, the den and the dining room.

When you come through the, the window he came through, you
go to the left you will be in the den. |

Q And then from tﬁe den you would go into another room

and that would be your living room? .

A You have to go through the dining room to get to the

-den, that is right to the front door.

Q Okay. Mr. Smiley, how do you get the value of the TV

at Christmas. Do you have a receipt for it?

A Yes, we did.
‘Q Where was it purchased from?
A It was purchased from Sam's Warehouse.
Q And the TV in yéur bedroom, how old is it?
A We bought it at the same time.
Q And you have the receipt for it?-
A Yes. | |
Do you remember specifically what the value of each
one was?

A No, not specifically.

61
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'Ronnie Smiley - Cross by Mr. Hayes
27
Q How about the laptop, Mr. Smiley?
A Thét waS‘pﬁrchased-by my*wife. -I don't know exactly
how much that was. | A
Q  Did-you get any. of the items back?

A .Yes, sir.

Q What items did you get back?

A The 1éptop . 7
Q " You got-that”back{because‘Riéhlandlcdunty‘broughﬁ it
to you?- " |

-

Q They call YOu and-tell you to come get it or did they
bring it to you? ' . ‘ .
A They dalled‘my wife aﬁd I think she went and picked
it up. - | | '
o] Nothing further. _
THE COURT: Anything on redirect?
MR.‘MOLONY:-'Véry briefly, Yoﬁr.Honbr.

REDIRECT - EXAMINATION

By Mr. Molony: _ '

Q Mr. Smiley, I want to‘show you State's exhibit 2.
The window! Can you-step down for one second. I just
want you to tell the jury, this is the tdp parf of the.
window? |

A . Yes.

o) And it was broken out?
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Ronnie Smiley - Redirect by Mr. Molony
28

It was.

Now, how was the window opened?

He broke the whole lock and let the window up.

To where the bottom part of the winéow would actually
been opened? S .
Yes. | |

I don't have any more questions.

THE COURT: You may step down.-

MR. MILLER: The State calls Krystal Allen.

KRYSTAL ALLEN, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Miller:

year

Ms. Allen, where do you live?

I live in Aﬁgusta, Georgia. -

And how long have you lived in Augusta?

Since Jénuary the 28th of this year. .

Do you -have any family in North Augusta?
Yes, I do.

And what family lives in North-Augusta?

Ronnie and Delane Smiley.

.And how.are you related to them?

Aunt and Uncle.
Okay. Going back to the day of May the 2nd of this

did you go to your Aunt and Uncle's house at -
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Krystal Allen - Direct by Mr, Miller
29

I - =y the 2nd?
Yes, I did. -~ - '

-And what time did .vou arrive there?

B O

I first arrived there around 11500, T came to speak
with my Aunt and she wasn't there gnd'I came back again a
little before 3:00.

Q When. you were: there at ll:OO'o{ciock what did you do
while you were at the house? |
A I-knocked on the window in the back because I thought
she was inside, I:théﬁght'hér car was parked in the garage
and I rang the. doorbell and everything and she wasn't
there. I even sat there for a little while and waited on
her.

Q When you say you rang théidoorbell, where is thg
doorbell located?

A - It is in the front yard,lthe front yard.

Q Let me show you this picture real quick, this is
State's exhibit 1. Is the doorbell, is that the door
where the doorbell is located?

Yes:. -

When you rang‘théﬁ doorbell was the door apenf

No, the door was not open;~

Where was your car parked while you were waiting?.
The car was parked in the back by the garage.

Okay. Did .you eventually leave your Aunt's house?
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Krystal Allen - Direct by Mr. Miller
30

Yeé, I did. |

Where did you go after that?

I went back to Augusta, Georgia té call her.
Okay. And did you get in touch with her?
Yes,.I did.

What happened next?

We discussed meeting up with one'another,to help for

the bangquet that night.

Q What kind of banquet was it, do you know?
A It was a scholérship banquet for our church.
- .Q - Did you eventually go. back to your Aunt's house?
A Yes, I did.
Q And where was fou;‘Aunt at that time?
A Actually I pulled up first and she pulled up right
behind me.
Q Where did you park?
A I parked in the front right in front of the front

yard, the picture you just showed.

Q And where did your Aunt park?

A She pulled up along the side} not going into the
carport.

Q So she stopped, she was going—--

A ~--she stopped, yes.

Q What happened after you parked your car? ‘

A | Well, when I parkéd my car, first of all when my Aunt

65
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was pulling up she was in my Uncle's truck so I thought it
was my Uncle and I thought she was:already inside becauée
I seen the front door open. WAnd as I was getting out of
the car'she rolled the window down and I realized it was
her. And she said did I oéen the front door and I said
no. And so she told me to go up and look aﬁ& I went up to
the door and looked and seen the black bag in the middle
of the hallway floqf toppled over that is normally not
there. ‘

Q - What did you~do next?

A ' I told her what I saw and then she said someone has
broken into my house. So she reaéhed for her cell phone
but I took it updn myself to go around ip the gérport and
look in the back and that is where I seen the glass.
knocked out onto the ground, the glass window. |

Q Did you call the police or did your Aunt call the

police?

A My Aunt called the police.

Q And when did &ou leave the house?

A I left the house when the police arrived.

Q Okay. And why did you leave the house?

A Because we were on a time schedule still for thé

banquet, I had to go pick up. the table cloths from the
cleaners for her.

Q Did you ever talk to the police that day?
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A 7 No,.I never got a chance to talk to the police.
Q - Did you ever, actually go inside-of your Aunt's house
on May 2nd of 20il?
A No.
Q - Do you know the defendant in this case, Mr. Albert
. Cave?
A No.
Q Haﬁé you ever seen the defendant before sitting here

in this courtroom?

A No, sir.

Q Did you let the defendant or anybody else into the
house that day?- A

A No, sir.

Q. Please answer any questions Mr. Hayes has for you.

CROSS~EXAMINATION

By Mr. Hayes:.

Ms. Allen, you were there at 11:00 o'clock?
Yes. |
DidAyou see any cars?

No.

bid you see anybody?

No. |

Did 'you notice anything out of the ordinary?

No, sir.

O A e B - R o B

And you came back at what time?
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A little before 3:00.

A little before 3:00?

P.M., yes. |

That is when you saw the front door open?
Yes,

Nothing further.

COURT: Anything else?

MILLER: Nothing.

COURT:. .Thankuyou; Ma'am:

MILLER: Your Horor, the State would request Ms.
be released froiw her sﬁbpoena.

COURT: Okay. Next witness.-

MOLONY: The State calls Delane Smiléy.

DELANE SMILEY, -being.

- first duly sworn, testified as,folloﬁs:

DIRECT EXAMINATION

By Mr. Molonyr

Q Ms,

Smiley, where do you live?

A I live at - Carolina — North Augusta,

South Carolina.

Q Do you live there with your husband?

©c = 0o P

I do.
‘And how long have y'all lived there?
Twenty plus years.

Is that in Aiken County?
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A Yes, it is.

Q Ms. Smiley, I am .going to take you back to May the

2nd of this year. Do you remember what happened that day?
A Yes, sir. I was coming home from Augusta and when I

got home I was‘équosed to be meeting my niece there and

;‘she got there a little before I did. 'Both of us kind of

pulled up into the-~

Q I am just going to stop you real quick, I am sorry.

Overall do you remember what happened that day?

.Yes( my house was broken into when I got home.
What -time did yoﬁ}leave your house that morning?
It was eérly, before 10:00.
Before 10:00?
Before 10;00 a.nm.
And where were you going?
I went to Julian Smith Casino.
And where is that?
That is in Augusta, Georgia, Broad Street.
What were you going there for?
I was setting up for a church function for that
- evening.
Q When did you return to'your house?

A It was about ten minutes to 3:00.
Q Ten minutes to' 3:00?
A

Yes.
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Who was with you, anybody when you returned home?

My niece was in. front of me in-another vehicle.

Your car was behind her's? |

Yes, I was béhind her in my\husband's truck.

And where. did your niece park?

'She parked directly in front of my front door.

And where did you park? |

I drove up the right side of my,driveway.

When you got out and yOﬁr car was parked could you

/

“ see your niece where she was parked?

A She got out of thé vehi¢le'whén'sheiparked. And when

I drove up the right side I saw £hat the front door was
open so I didn't get out, I rolled my window down to tell
her, askAher &hyAwas my door open. She héd élready went |
u§ the steps to ny dobr. | |

d And then what happened next?

A I told hexr, I said the door'is-open.. And she said I

thought you left it open- -for me. And she was telling me

she saw my black‘case on: the door:. I said, don't come in

" the house, come out, somebody has broken into the house.

I said, come out, come down the steps<énd she did andlwent
around to my carport and.when shé looked'on the back side -
of the house she said the . .whole window is out, Aunt
Delane. I said come.get in ' the truck, just get in the

truck.



w N

10.

11
12
13

14

15
16
17

18

19
20
21
22
23
24

25

Delane Smiley - Direct by Mr. Molony
: , 36

."MR. HAYES: Objection.
THE COURT: What is the ob'jection. .

MR. HAYES: Hearsay. ‘o

, L
MR. MOLONY: I will ask another, Your Honor.

Q Who, if anybody,  called fhé-cops?A
A I did..
Q And where were you when you called~;aw enforcement?
A I was still in the truck backing out of my drive.
Q During thisAwhoIe time did you see anybody enter the
home? |
I did not.
Q - Did you see anybody exit éhe.hoﬁe?
A. -No.
Q Did a deputy ultimately arrive at your house?
A Yes.
Q And what happened after the deputy arrived?
A He went in to investigate and everything and we

stayed outside until he came back out to get us.

Q Okay. And then after he came back out what did y'all

do next?

A We went inside and he ‘did a walk through in the house
for us to tell him what was missing and everything.

0 And during thi; walk-through what, if“anything, did
you see that was out of place?

A - My dining room window was broke and the glass and

71
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everything was all over the floor. Therg was a shovel
leaning up‘againét the cutside of the window. Our bedroom
was basically tore up, stuff was just everywhere ail over
the floor. Welhad a flat screen in there; it was gone.
Everything else was on the floor. And then also in my
living. room, half of that is my office and so I had a -
laptop that was sitting up there, the Dell-laptop was gone-
and stuff 'was just turned around and throwed arcund in my
office part. |

o] .Ms. Smiley, I am going to shéw you what has been

marked as State's exhibit 3. .And this is a photocopy,

this is not the exact document but do you recognize this,

yes or no?

A Yes.

Q And what is this?

A. Those are papers that were laying on the inside of my
laptop.
Q How do you know that these papers-were all on the

inside of your laptop before you left to go to -Augusta?
A Because I put them there the night before. I was in
my office that night working and so when I finished I laid

those papers on. the top  of the laptop.

Q And when you left to go to Augusta they were on the

top of that laptop?

A Yes, sir.
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Where were they when you got back?

They were in the- chair, in.the office chair.

Aﬁd upon realizing that those- papers had been moved

happened next?

The officer, the deputy asked me was I .sure that I--

MR. HAYES: 'Objection, hearsay, Youx Hpno;.

THE COURT: Sustained.

Did you eventuaily tell law enforcement that those

‘papers had been moved?

Yes.

And what did the deputy do with those papers?
He told me that he was going to~--

MR. HAYEé: Objection. |

THE COURT: Stop. What did he do with them?

He removed the papers, he dusted the papers, he was

going to take the papers for evidence to dust them for

fingerprints.

Q So he coilected the papers?

A Yes. .

Q Ms. Smiley, do you know the defendant in this case?
A No.

Q 'Have you ever seen Albert Cave befoie today in this
courtroom? .

A No. -

Q

Is there any reason his fingerprints should have been
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on those papers in your house?

Q

" No.

I don't have any more questions.
THE COURT: Mr. Hayes.
" CEOSS-EXAMINATION

By Mr. Hayes:

come -

- Ms. Smiley, those papersy,where did they originally

from?’

Theyfwere-papers that I had typed up{»'

‘80 you created those documents? -

Yes. - S v

How long had you -had them?"

Since probably February of this year.

Were they always in your office?
Yes. | v '

So”they never left the house?

No, not those papers.

- Where do. you keep your papers?

Those papers?

Where were théy-keptf.where;did you store them?

In my officé.

Did youw have a filing cabinet -that you stored them

in, did you have a folder that you stored them.in-or did

you. J
A

ust have them stacked up off to the side on the desk?

They were previously, those were néever in a folder or
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anything. They were right there where that laptop is from
the tiﬁe I printed them off; |
0 When did yéu print them?
A Back.in February.-

Q Okay. Andﬁyheké did they go in February when you;'

- you just left them on top?

A No, there was several other copies. Those were

copies that were left, those were prepared for a meeting

~that I chaired and so the other copies were taken to the

meeting and given to thg members of. those meetings, they
were extra copies that were left there.

0] How did you know that the& didn't go to the meeting?
A ~ Because I didn't take‘them;

Q But you took other copies?

A ' Yes, they were in-a folder. I have a folder for that

specific meeting and I had the other copies in that

folder.
Q When was that meeting?
A That was in February.

Q ‘What meeting is that?

A That was the Augusta District Scholarship meeting
‘that I chair. It is a church committee.

Q That is for scholarships?

A Yes.

Q Any particular school?

75
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Church scholarships.

Now your iaptop, you: purchased it?.

Yes. |

You know what the value:of it was?

It was over §$1,200.00 dollars-when~I purchasedrit.

You still have your receipt?

I do.

Where did you purchase.it ftOm?

I purchased it from a, one of my church members has a

computer business and he ordered it for me from Dell.

Q How long have you had it?
A . Five years or more.
Q The TV's, do you know how much you paid for each one

of the TV's?

_Total, over $700.00 dollars.

Do you remember what each one cost by:chadée? ’

No. /

So they were purchased togethexr?

Yes, they were purchased .together.

Your laptop, you had left it in the office?

Yes.

Was.it sitting in the chair or was it sitting on the
desk?

A It was sitting on a little side table, little side

desk table that set up where I always sit it on the top of
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the fan, desktop fan.
0 ﬁas-the table moved -that.'it was ‘sitting on by any
chance?
A It was, the top of it was twisted and then the file

cabinet was moved.

Q How big is your filing cabinet?
A It is a two drawer filing cabinet.
Q How far was it moved?

A . It was tilted sideways a little bit from the position
it usually sits in. |

Q Anything in it disturbed?

A‘~ No, the drawers weren't open.

Q Now you testified about a black bag in the doorway,
what is this black bag?

A The black bag, it looks like a laptop bag but it was
my EKG machine that I usually use to work with, it was in
the middle of the floor going out of the door.

Q How big is it?

A It is about the size of a, a little bit bigger than,

it is about this wide.

Q That is two feet wide?

A Yeah, about two or three feet wide. It is a little
bit bigger than a laptop I guess.
Q Where do you normally store it?

A It is usually sitting in my office next to a chair
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"that is there, 'a green lounge chair.

- How heavy is it?-

A couple of pounds.

Two pounds?

"Yes, two pounds.

When did yocu purchase those two TV's?

We got those in December during the Christmas

'Yes, I believe it was a little over $1,200.00

-for the laptop.

Five years ago?

Yes.

43

shopping. _

Q Can'you'tell me where you got those two TV's on Black
 Friday?

A Sam's.

Q  'Sam's Club?

A Yes. |

Q  And you paid $700.00 dollarshfor.both of the TV's?

A It was over $700.00 dollars.

Q Was it less than $800.00?

A I believe it was.

Q It was less than $800.00°?

A Yes.

»Q You paid $1,200.00 for a laptop?"

A dollars
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Q Nothing further.

THE COURT: Redirect?

MR. MOLONY: No‘redirect, Your Honor,

THE COQBT; You may step down. Next witness. .

MR. MOLONY: Your Honor, may Ms; Smiley be released
from her subpoena? - '

THE COURT: Yes. .

MR, MILLER: The State calls Deputy Darryl Kostyk'to
the sﬁénd. “

. DARRYL KOSTYR, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Miller:
Q Deputy Kostyk, who are you employed by?
A The Aiken County Sheriffs Office.-

.Q .. And how long have you been working at the sheriffs

office?

‘A For two years.

Q Prior to working in Aiken County did you have any
other experiences as a law enforcement officer?
A Yes, I did. I worked for approximately five years in

Orangeburg .and approximately ten years in Pennsylvania.

Q What did your job duties consist of when you were in
Pennsylvania?
A I was a detective.
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Q What are your current duties with the Aiken County
Sherifis Office?

A I am a road patrol deputy.

- Q Deputy Kostyk, were'you working.with the Aiken Counfy

Sheriffs Office on May the 2nd of 2011?

LA Yes; sir.

Q Did-you respond to the burglary call . at - _

B vo:th Augusta. in referenceé to a burglary?
A Yes, I did.

0 When you got to fhat incident location who did yod
speak with?

A I spoke with and I am sorry'if I mess up your last
name, sir, it is Smile's, Mr. Smile's. 1
Q  Smiley? |

A Smiley, yes..

Q Is this the first time you had'ever worked a

burglary?-
A No, sir.

Q What is your noimal routine when 'you respond to a
home‘that.has*ﬁeen reported as burglarized? ‘

A I always meet with the complainant or victim that is
there and I -ask them what happened, kind of walk me
through what you perceive as happened. I go through and
have them show me what was taken from where, go through

the whole thing from start to-end. And from there I would
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go back and start.doing some of the paperwork. While we

are doing that, as we go through everything I take mental

notes about what areas I am going to focus on to sse about

obtaining any possible. evidence. And after we get the

paperwork started I go back and try to collect that
evidence. -
Q . Moving back to the incident at [JJj carolina Springs

Road is that the process generally you went through that

day?

A Yes, sir.

0 Did you take any pictures of the scene?

A I did not.

Q Why didn't you take any pictures?

A I didn't have.a department iésued camera.

o] After.walking through the home'tb identify things

that had been stolen or moved what did you do next?

A I am.sorry, sir, can you repeat that?

Q ‘After you had walked, you testified that you walked
through the home with the Smiley's to~identify what had

been stolen  or moved. What did you do next after you had

. that discussion with them?

A I went back through and started looking for evidence

to collect.
Q What kind of equipment do you have that is issued by

the County to help you discover potential evidence?

81
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A All T have is what we call basic fingerprint kit.
o) Can you kind of describe that fingerprint kifr?
A I can. It is a small amount of fingerprint dust-and

a . small applidator to spread it around with and some what
we call fingerprint lifting tape. ,
Q Wére you able to identify any prints that would be of

value for identification using your équipment at the crime:

scene?
A I was not.,.
) There has been discussion previously about a shovel

that may have,been'used-td break a window to gain entry
into the residehce,l Did'yoq collect any fingerprints off
of the shovel? |

A I did not.

Q And why not?

A . The shovel was old with alwooden"handle; It has been

my training and experience, it is extremely difficult and

unusual to be able'to‘obtain any--

.

MR. HAYES: Objection, he is.not an expert, he hasn't -

‘been qualified as an expert.

THE COURT: He is not giving an opinion, he is
talking about his,épinion, he is talking about experience,
overruled.

A It has been my training and éxperience that you are

not going to get any fingerprints off of it with what I
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- had available_to me. In addition to that, I wasn't
onc-hundred percent cénvin¢ed~that afternoon that that
shovel had .actually been used in the commission of the
crime. | | -

Q  Were you able to collect any evidence out-of the
.Smiley's'home?

A . I was. The area that the 1abtop computer -was taken =

from was a desk, it had a fiiing cabinet and like a little
computer desk and Ms. Smiley had indicated to me that some
papers that had been on top of her laptop computer were

now laying in the chair. So I wanted to collect’ those and

it appeared Ehe-area)there with the filing cabinet was had

been disturbed. So I did utilize the fingerprint kit in

an attempt to find some latent fingerprints on the filing

. cabinet without any success. And I dfd then collect the,

from the papers that had been moved, I don't remember how

many sheets of paper it was but using a little bit of -
experience the top piece of paper and the bottom piece of

paper is what someone is going.to touch, they are not

~going to rifle through all of the papers. So I collected
.the top piece of paper and the bottom piece of paper for

.further, for better processing at our laboratory.

Q I am going to show you what has been previously
marked for identification as State's exhibit 3. Do you

recognize those two pieces of paper?
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A I do, sir.

o And are those true and accurate represeiitations of

the two pieceé of paper that you collected in evidence

that day?
A They are, sir.
Q I want to show you what has been marked for .

identificatiop’as:State's exhibit 4. Without opening that

. do you recognize that item?

4A I do, sir.

o) Apd how- - do you. recognize that item?

A | This is the envelope that I used: to package the
actual pieces of paper tﬁat I collected on that particular
day. | '

Q And what did you do.with fhat envelope after you had
it sealed up? ' |

A I sealed it up and put all of the information
requiredAon‘it and I then-passed-thém on to Deputy Roberts
for further transportation to the sheriffs office.

Q After you finished your paperwork on'the case and-
when you say, papérwork, are you reférring“to-your report
when'YOuHSay you would start your paperwork,:ig that ydur
report?

A  Yes, sir. I had to do a complete initial report and
also the chain of qustody=sheet and also the forensic

analysis request.
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Q Okay. And how do you do a foren}ic analysils request? .
A It is just a simplénsheriffs department form that you

£ill cut and requsst what you think should be done.

Q I am going to show you what has been previously
marked for identification as-State's exhibit 3A."Can you

identify that document?.

A ¢'That is the‘forensics_request form..
Q .. And is that your handwriting on\the_document?'
A- It is, sir, with the exception of this number here

which I believe is a control number.

Q And‘iffydd comparé that number that is written on

there'tﬁat‘you,didn't,write on the forensics reqﬁest form

: withvthe‘Statg's.exhibit'number 4, is that the evidence

.control ntmber? .

A Yes, sir.

0 And is that forensic request form, a photocopy that

you have in your hand 3A, is that -a fair and accurate copy

of the document that you filled out?
A Yes, sir.
Q  With the exception of that one number?
A Yes sir, it is. |
MR. MILLER: Your Honor, at this time we would move
to introduce State's exhibit 3A.
THE COURT: Any objection?

-MR. -HAYES: No, Your Honor.

50
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' .THE-COURT: Without objection.
‘(Whéréupon,.StatefspExhibit:3AIWas-admitted into>
evidence: ) T ‘ 3

Q Deputy, referring to State's exhibit 3A can you

' explain to»the Jury what it was you were ask ng the

foren31c section to do whenever you submitted that rorm?

A Yes,-sxr. I knew that with the equipment that I ‘had
~ava11able to me. at the scene there. really wasn't much I

ﬁcouldldO’with the pieces ofipaper. I knew that better'

methods-were available:at.the"lab; So what I. dld 1s I
submitted the’ paperwork and the documents T collected to

the 1ab and- requested that they process them which would

-give better methods for latent pr1nts.~ A latent

17
:18‘

hfingerprint is a’ fingerprint that is not ea31ly visible.-’

‘Q " Thank you. Please answer any questions Mr. Hayes

3

" THE COURT: Mr. Hayes..

CROSS-EXAMINATION'

By Mr. Hayes:

- Q  .Deputy KostYk, is that. how you pronounce-it?.

‘. A Yes,tsir.‘

o) ,You~said’you"were7two years here in Aiken, five»years

in Orangeburg and then ten years.as a~detectiVe in

Pennsylvania?

A Eight years as a detective in Pennsylvania, ten years
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total with the agency.
Q - Now, what training do 'you have to collect forensic
evidenhca?
A I have had multiple trainings to include a forty hour

crime scene investigation course and also, I am not sure

the exact name.of the course was but it was 2 methods and

‘techniques class, various m@thods to'cgliect,evidence.

0 Now, .they talk about using photography in thease

. courses in collecting evidence and preserving a crime

scene?

A Yes.

Q Is that something you would have doﬁe when you were a
detective?

'A Yes, I ﬁould have. .-

Q Now, in Aiken County the policy would be for the road
deputy to show up and make a decision call whether a
forensic analyst needs to come -out?

No, sir.

No?

No, sir.

So you wouldn't call for ClayAAdams?
- Not as a road deputy, no sir.

No?

No, sir.

O e o B o B

Is it common for a forensic team to come out to a
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crime scene?
A : iit“depends on what- the crime scene is, sir, and what
the supervisor determines needs to be done.
Q Who would let the supervisor know?
A | Know what? |
Q Whe ﬁould let, who. would contact the supervisor and
ask if a forensic team is needéd?.
A Well typically the supervisor would overhear the calI_'

dispatched via radio. And if he thought it was going to
be a substantial incident he would automatically respond.
If you got to6 a, if a deputy got to a crime scene and it
was unusual or was going to be more involved then the
deputy would contact the road supervisor.

Q Okay. You said you didn't fake a photograph because
you didn't have a department issued camera?

A Right, I did not have a camera, I don't have a
camera.

Wouldn't a road supervisor have a camera?

He may have one, yes sir.

The sheriffs department has many cameras?-

I would assume they do, sir.

And you could have called and asked for one?

I could have called and asked: for one.

You could have called and asked for one?

Technically I could have.
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Do you have a cell phone?

Yes, I do. |

Does your cell phone have a‘cameré on it?

My cgll phone? |

Yes.

‘My personal cell phone has a camera on it.
And tﬁere iqfseverél stores right there in ﬁhat
1ocation,:isn’t it?

A I am not sure.

Q Well, lgt's saylwithin about a mile of that crime
Scene would there be a Walgreen's, a Kroger?

A I am not sure, sir.

Q Do you normally patrol in Noxth Augusta?

A I do not, sir.

Q You could have also left and gone and picked up a
camera, right?

A From where, sir?

Q From the store, -you could have run back to the
precinct, you could have called and radioed and had
somebody to meet you half way?

A I could not do that, sir.

Q You gould not?

A No, sir. .There is no way I could run all the way
back to the sheriffs department and then back to the

scene.

54

89



o, W

10
11

12

13
14
15
16
17
18
19
20
21
22
23
24
25

Darryl Kostyk - Cross by Mr. Hayes

55
Q And you said Ms. Roberts,'waé there somebody else
there present with you, any other deputies? o
A Deputy Roberts showed up as I was finishing things
up. |
C Was-she.in another vehicle?
A. ers,'sir.
Q Shg-could have went and picked up a camera?
A No, sir.
She couldn't have.left you there .while you were
caring for the scene and picked up a camera?
A - No sir, we have to continue to answer the calls. We

can't leave and go all the way back to'the'shériffs
office. |

Q Now you did a forensic request form for the pap;rs..
You were saying that on the papers you knew what you had
available to you, you could not lift any prints, correct?
A That is correct.

0 Did you do a form for the shovel?

A No sir, I didn't collect the shovel.

Q That is because you believe it wasn't used or you
didn't think there was -anything of value?

A I wasn't convinced that it was uséd and even if it
had been used it was my experiénce and training that I
wasn't going to be able to get aﬁything off of it.

Q With what you had?
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A With any method that.I am aware of.
Q Couldn't -vou have collected it and requested for a
forensic analysis te be done?
A . You can collect anything, sir, but you have to try to

~use your training and your experience in what you collect.

You can't collect the entire household. So what ypu'try
to do is focusuon what -you know was touched or tampered
with. |

Q Was the shovel in the shed?

A No, sir.

Q Did they indicate whether that was a normal storage

place for their shovel?-

A They indicated that it was out of place.

Q They indicated to you that the shovel was out of
place? .

A Yes, sir.

Q What about the glass. Was any of the glass shards
dusted? |

I looked at the glass shards.

Were you able to retrieve anything from it?

No, sir.

From the windowsill?

No, sir.

P OO B 0 P

Now there was some trashcans that was testified.to

below that window?
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A Yes.

.#2Q: . Was any of the'lids checked to see if there was any

.

;éhggfimpressions?

'{R" 4i.looked-at the lids, I didn't see anything.
Q vNow you saild you processed the filing cabinet and
that was because Ms. Smiley told you it was-mofed.

| A , That there was items that had been moved around on
it, she indicated. And it did look 1ike-tﬁings were
askew.
Q You weren't able to lift anything actually from it?

A I didn't get anything from it.

Q Did you process any of the doors to the house,
doorknobs?

A  No, sir.

Q Did you process the garage door?

A No, sir.

Q In your experience wouldn't they have checked the

doors breaking a window to see if it was unlocked?
I don't know what they would have done, sir.

Did you-process'the tops of the garage cans?

No, sir. |

Did you talk to any neighbors?

No, sir.

© » O ¥ O W

Where were the papers. that you-collected, where did

you. get them from?
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From the chair in front of the desk.

o W

Did you process that chair?

No, sir.

Q What was the shovel made of, what was the materials?
A The handle was wood.. |

Q It was wood?

AA Yes, sir. |

Q ‘What was the actual spade part of it,,waszitxmetal,

plastic?

A I am notnone-hundred percent sure. I believe it was

metal, it was old.

Q- Was it rusty? -

A I believe it was. I am not one-hundred percent sure.
- Q When was the last time you had a claSs.Qr“training on
fingerprints? \
Specificaily on'fingerprints?_
0 Yes, sif. ‘
A Never. -
Q In your report you stated that yéu believe that the

shovgl was used to bust the window,‘correqt?

A I said that is what they told me, that they indicated
it was apparently used.

Q Now, you used discretion on whether you collect it.
Now,:on collecting fingerprints or processing if,.are you

familiar with all the different ways to ralse a
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fingerprint from an item?
A I am not sire if I am familiar with all of them.
Q  So there'is methodéiouﬁ there'beyond-just dﬁsting?,
A Yes, sir. |
Q You are awére.of‘thatAbut you are not aware of\how
many differeht pfocedures there are?

A I wouldn't say that I am aware of every method that
- . there is, no.

Q On getting a fingerprint off of an _ item, wouldn't'

fhat be soqéthing‘more appropriafe left to forensics?

A It depends on what it is.

0 " You are telling me you don't. know all ‘the different
ﬁethods? V |

A No, sir. But I dOfknow what ‘I can get off bf an’

object with this small kit that I have. -

Q Right. - How high was that window open?

A I can't be sure, sir. S A \
Q Do you have a rough estimate?f'  .

A. -I don't know how high it was, it was ﬁigher than, you
knéw; ground level.

Q“.;Was.there‘anything under the window?

A I believe as you indicated there .was trashcans under
it ora bucket.

Q "Did you test the Windowsill?-

A I am sorry?
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Did you test the windowsill?
- .T don't know.what test the windowsill is.

Did vou dust the windowsill for fingerprints?

>0 B ©

- I-don't recall if I specifically dusted the -

- windowsill. There would be many, many reasons why I might

or might ﬁoﬁ.
Why Qould you dust.a'windowsill?
If it is covered with dirt I would not dust it:
Was. it covered with dirt?
I don't recall sitting here today.
Did you see the black bag in the house?
Did ‘I see what?
A black bag?.
I don't récall a black bag.
Nothing further, -Your Honor.
THE COURT: Any redirect?
ﬁR. MILLER: No redifect; Your Honor.
. THE COURT: You may step down. AHOQ maﬁy more
witnesses do you have? .

MR. MILLER: _Your Honor, we have got two real quick
ones and then we have two pretty lengthy-onés.

THE COURT: Let's take a break, it is 3:30. Ladies
and gentlemen, we are going to take a short'break.
Stretch your legs, please do not discuss the case, don't

deliberate and I would ask that you get me a foreperson.
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Thank you. Everybody else rémain seated.

(Whereupon, - the' jury was excused from open court for
a break.)

' THE COURT: Anything for the record before we break

by the State?

MR. MILLER: Nothing from the State, Your Honor.
THE COURT: From the defense?
MR. HAYES: No, Your Honor.

THE COURT: The defendant is in ‘custody, we will take

about a ten minute break.

(Whereupon, a short break was taken.)
THE COURT: Let's bring the jury in.
(Whereupon, the jury came ihto open'coﬁrt at"
apprbximately 3:40‘p.m.) '
THE COURT: Are Qou ready?

MR. MILLER: Yes, Your Honor. Your Honor, the.State

calls Jessica Roberts.:

JESSICA ROBERTS, being

first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr., Miller:

O B

‘Deputy Roberts, who are you employed by?
Aiken County Sheriffs Office.
And how long have you been employed there?

I have been a deputy for a year but I was a
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dispatcher five years before that.
Q And as a deputy what are your job.reésponsibilities
with the sheriffs office?
A To patrol Aiken County and enforce the laws of South

Carolina, the State of South-Carolina and County of Aiken
and handle complaints- for crimes. '

Q Were you performing those responsibilities on the L

,date‘of‘May the 2nd of 20117

Q I am going to show you what has been previously .
marked for identification as. State's exhibit number 4 and
ask you if you know what this is?

A That is the envelope that I transported to the
sheriffs foice.

Q Okay.: And why did you transport that enveloﬁe to the

"'sheriffs office?

A I responded to the location and took it from Deputy’
Kostyk,for evidence. A

Q = And the location, are you referring tAo - -
I |

A Yes,.gi;.

Q Okay. Did you actually open up the envelope and mess
with anything inside of it?

A . No, sir.

Q Did you look inside the envelope?
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No, sir.
Weré you working on the same shift as Deputy Kostyk?
Yes, sir. ' -

What did you do with that_evidencé after you got back

* to the sheriffS’office?‘
A I put it in an evidence locker and locked the locker.

"Q  And while the envelope was in youf possession did you

change or alter it in any way, any of the contents in‘any:

waY?
A No, sir.
Q = No further questions.

THE COURT: Cross.

CROSS-EXAMINATION

By Mr. Hayeé:

Q- Deputy'Roberts, do you.have a fingerprint‘testing kit

in your car?

A ' Yes, sir.

Q Can you describe that kit for me. 1Is it the little

‘tiny, little brush and a little bit -of pbwder;énd that is

it?

A’ It is like a blue box about this big. It has got the

" fingerprint dust container in it and then it has gbt'a

brush in it about that long. And it has got tape in it.
Q Okay. '

A I an sorry, I was going to say it has‘got tape.
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Q Do you have a camera in your car? .
A . Yes, sir.
Q Like a digital camera you can take photographs cf. the

scene with?
I do now but'I didn't at the time, I just got it.
Did you collect anything?

No, sir.

A.
Q
A
Q Do you have a cell phone?
A Yes, sir.

Q The cell phone you had there, was a camera on it?

A Yes sir, I got a newrphohe between then and now. So
I was trying to remember. But, yes sir, I did.

So your old phone did have a camera?

Yes, sir.

Lo T I o

Now could you have called for a camera fo be brought
to the scene?

A I don't know, usually we call an investigator or a
sergeant or a lieutenant if we need a camera. But I don;t
know,

Q So you are telling me a deputy would call if they
needed a camera?

A Not neceqsa:ily. If they needed a camera the
sergeant or lieutenant or the-investigator‘would determine

if they needed one to be at the scene.

. Q Did anybody else, any other supervisors of yours or

99
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any other deputies show up at the scene other tkan you and

Deputy Kostyk? .

A ‘Not that I am aware, no sir.
Q Why were you so late arriving-at the scene?
A Because I was taking paperwork to the sheriffs office

and I was told to stop and get the evidence to take it to

‘the sheriffs office because we were busy and we didn't

neéd two people at the sheriffs office.

Q So he didn't call you for support or backup or
anythihg like thaﬁ?

A No.

Q Ién't it true that there is a Circle K about a half
mile from that location and a Walmart within a milé?

A I am not good at distances but if you are talking
about the one in North Augusta and the Circle K on
Jefferson Davis, I mean about a half mile andla mile, I
don't know. -

Q - Jefferson Davis would be 1.1 miles.. I was referring
to the one on Atomic Road, 602 Atomic Road. Would that be
half a mile from there? o |

A I don't know, I really do not know.

Q Could you have taken photographs from your cell
phone? -_ * '

A I guess I could ha&é.

Q And downloaded it onto a computer if need be?
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(A I don't know how to do: that. . :

Nothing fufther.
THE COURT: Redirect.

. MR. MILLER: : Nothing from the State.
THEfCOURT: You are excused.

R. MILLER: Your Honor, can Deputy Roberts and

Deputy Kostyk be released from their subpoenas?

THE COURT? Yes.
MR. MILLER: Tﬁank you, Your Honor. Your Honor, the
State calls Gerald Turner.
GERALD TURNER, being
first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Miller:

4Q . Mr. Turner, who are you employed by?

A I am the evidence custodian with Aiken County:
Sheriffs Office.

Q And how long have you been with the sheriffs office?
A Since November of 2003. ,

Q And what are you job responsibilities with the
sheriffs office?

A I receive evidence, make sure it is properly
packaged, paperwork is cor;ect, I place all pertinent
information in the computer, create a»file for it and ‘then

place it into storage until needed.
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Q Okay. Is the evidence room an open area that any
deputy could enter? | |
A No: sir.
e How does evidence gét‘turned into the evidence room?
A We have five different size lockers that it is plaéed

in‘dépending on what the evidence is and it is locked up
and I have the only set of keys.

Q .Okay. And when evidence is checkéd out of the
evidence room how do you account for»that evidence?

A - By a chain, they sign the chain to make sure I know
where it is gding.A

Q And do you also back up that written chain with a bar

coding system through the computer?

A Yes sir, it is bar coded and placed into the
computer.
0 I am going to show you what has been previously

marked for identification as State's exhibit number 4 aﬂd
utilizing that bar code number there can you explain to
the jury what that is?

A ' Yes, sir. It is two pieces of paper. According to
the chain, moved, touched by unknown subject.

Q -And how did that evidence get into your possession?
A It was placed in the evidence locker by J. Roberts
and of course like I 'said, I unlock it and get it out.

Q And what did you do with that piece of evidence in
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. 68
particular when you took it out of the evidence locker?
A Once I made sure everything was correct I placed it
' into‘stora§e>until needed.
Q And did you open the envelope?
A Né, sir.
Q And.did you alter or change the contents of that
enveiope-in any &ay while‘it was iﬁ your possession?
A No, sir.
o) Did you ever release that envelope to anyone else at
the sheriffs office? "
A  Yes sir, to Chris Johnson.
Q And.dd you know when you released it to Chris
Johnson?
A Yes sir, on 5/4/11.
0 So that is May the 4th of 2011? - (
A May 4th,
Q And why would you:have released it to Investigator
Johnson?
A There was a request for processing for lateht prints.
Q No further questions.
THE COURT: Cross.
CROSS-EXAMINATION
By Mr. Hayes:
i Q Mr. Turner, you received this envelope and then it
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A I receiveé on 5/3, that is when I took it out of the -
‘locker. | ' | ‘
Q Okay. -Andnfﬁeﬁ yéﬁ wéht tﬁﬁéugh and_did the.bér
coding and placed it into storage? A.
A And placed all of the information into the computer.
Q Now you said it was released to Chris Johnson. How

did'hé'go'about getting a piece of evidence if he was

going to test it or- if there was a request for forensics -

- to be done?

y: What happens is' thay £fill out a form for it to be

done and I take the evidence, I would have taken this, put

‘the, a copy of the request to it and then T have got a

épecial box in my secure’areé that I place all evidence in
to be lab tested. And then when he gets his chance or
whenever he comes down and picks it up and signs it_ouf.
Q And so once it waé signed in you see that there is a
forenéic request form. On the top you have a metal box,
filing cabinet, something you sit it in until: somebody
comes and says; Mr. Turner, I need this evidence?

A Right. I have got, it is a plastic container;'it is.
set in a certain area, it is labeled for processing. And
what Chris does, hé comes down to éee what he has got, he
takes‘the information, well actualiy the case numbéf and
then he will come and pull my file. Then he and I

together sign it out. I make sure he signs. it.out, let's
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Q Okay. Now 1f it were to be brought back to you aftg;l

processing would he have to sign?

A No, when it comes back I would sign for it accepting

it and thern .I would place that information into the
computer, the date, time and who I got it from.

Q Was that done 'in this casa?

A No, sir. This was, in ‘this case right here Chris
. turned it over to Lieutenant Clay Adams .who brought it

down to me and then Clay signed it out fdr.identification.>

Q - When was that?

A That was on 5/5/11.

Q Okay. So Chris didn't bring it back to you, Clay
Adams brought it back? . |
A Clay Adams brought it back, right.

Q One day later?

A Yes, sir.

Q Is it a common procedure to have something out and

have it tested beyond office hours?

A No sir, because that should be a secure area also;
Q What do you mean that ‘should be a secure area?
A In.other.words, it is taken to the forensic lab and

in the forensic lab those doors are locked and of course

'you'have got to a have a special ID to get in ‘there too.

Q Where is the forensic 1ab~compared to where your
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office is at?

A" It is actually on the side of the building probably
about fifty yards from me. u

o) Is that the same building?

A Yes sir;.same'building. '

Q¢ And you said that Lieutenant Clay Adams brought itll
back to you on 5/52 |

A Well he brought it back to me to sign it-out. In

. other words he is telling me that, hey,. Chris is giving me

‘this and I am taking possession of it at this point.

Q I assume you are referring to, what are you referring
to?

A - This islmy c¢hain that I use. This goes with the,

-let's put it like -this. This is my records of who has got

it and who hadn't got it and all the information to that

- case.

Q Sb it Teflects that on the 3rd is when you received
it out of the locker?

A Right. It was placed iﬁ the locker on the 2nd, the
next day on 5/3 is when I. got it out and processed it.

Q And then on May 4th?

A On May 4th Chris Johnson came through'and took
.possession of it at that point.

Q And it stayed with him until May 5th?

A May 5th,
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Q  What happened after May 5th?
A | It has been in Clay Adams bosséséionievér since then.
Q Can I look at what you are referring to.  May I
approach, Your Honor. |
. THE COURT: Yes, sir.
A I have three of those bar codes. One gcss on the:
file, one goes on the evidence and dne on that sheet
there. “
0 Do you remember fheée particular incidences
specifically that you téstified to today?
A NO'sir, I haﬁdle literally'hundreds of pieées of
evidence. | |
Q So yoﬁ doh't remember specifiéally this chain?
A No, sir.
MR. HAYES: Can we have a sidebar?
(Whereupon,-a bench conferénce was‘held in the
presence of the jury but out oﬁ thé hearing of the
jury.)
Q . Mr. Turner, did Chris do a form to request or how,
did he come because--
A He. makes a regular check. If he is the one on duty
to do that. There-is two forensiés beqple that does it
and he would have been on that day.”
Q  So he just swings by your office at some point in the

day and--

107
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A ~-- actually several times, yes sir.

Q Clay Adams returﬁed it on S/S.and éfter that point
that Waé.oni} to—- o '

A -~ to sign it out. »Ih other words, that let's me
know that he has got it in his possession.

Q Did he tell ycu how he got it?

sir. 1In other words he tells me, well, he is

Curis' boss. So he and Chris looked at it and he came to.

me and told me he wanted it in his office.

0 Isfit common for him to keep evidence in his offige?

A Yes,

sir. He does his lab testing and all there.

Q  Is it -common for him to keep it overnight or for a

period of
A Yes,
Q What
A Well

have some

an extended time?
sir. We have had various situations, yes sir.

do you mean by that?

it depends on the situation. In other words, we

évidence that might take a little longer to

process than others. They use, I am not really up~-to-date

as far as

bit and I

what all they do down there but they do quite a

give them quite a bit to work on.

Q Nothing further.

THE COURT: Redirect?

MR. MILLER: Nothing on redirect, Your Honor.

"THE COURT: You may'stepvdown. Next witness.

' MR. MILLER: Your Honor, may Mr. Turner be released
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from his subpoena.
THE COURT: Yes. | A \
MR. MOLONY: TholStaoe calls Invesﬁigator'Chris

thnsoo.

CHRIS'JOHNSON, being‘

first duly sworn, testlFled as follows'

N

DIRECT EXAMINATION

By Mr. Mulony.

Q . Mr. Johnson, ﬁho do you work for? o Cm
A ,‘I work for the Aiken County Sherlffs Offlce.

Q How long have you been.employed by them?

A I started at the Aiken County Sheriffs Office‘

. December the 19th of 2003.

'”Q " What are your duties with the Sheriffs office?

A- Currently I am a forensic lnvestlgator with the Aiken
County Sheriffs Offlce.:

0 Now focusing on the part of your job involving
fingerprints, do you have*any-spedialized tréinihg or
experience to allow you to identify, collect, examine and
compare fingerprints? | ‘. ' A

A  Yes, I have took a 40 hour class'through thé South

Carolina Criminal Justice Academy for basic fingerprinting

-which was basically powder, excuse me, pattern recognition

and also the NCIC Classification and Henry Classification

System of Fingerprints.
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- Q What type of technical equipment is available for you
to use in’ this line of work? ' »
A‘ At ‘the sherrffs office we have a number ofmchemicals

we can use to dévelop- flngerprlnts.l We have a fuming
chamber which is cyanoacrylate or super glue fuming. We

also have a number . of powders, anywhere from magnetic

' powder to basic black powder, bichromatio‘powder. Along
| fw1th those powders we do have the AFIS work station which

.is the Automated Flngerprlnt Identlflcatlon System.

Q o How many cases . have you. worked over the 'years

1nVOlV1ng the collectlon by 1dentif1catlon or examinatlon

‘of flngerprlnts?

A A good estlmate would be in the thousands.-

Q ‘And in your profe551onal experlence have you had

occasion to 1dentify a person by comparlng their latent'

flngerprlnts w1th their own 1nk fingerpr1nts°

A Yes. - -
Q' What is-a latent fingerprint?

A Latent flngerprlnts as far as the terminology we use

in our offlce, a latent fingerprlnt 1s an unknown
flngerprlnt that is dep081ted at a crime scene that we
either develop at the crlme scene or an officer or
ourselves will’ collect;an ;tem from a crime scene and
prooeSS‘it‘at the lab and develop an unknown fingerprint.

Q what is an ink fingerprint?
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A An ink fingerprint, the best way to deseribe it would

be a known fingerprint. A fingerprint that was deposited

by somebody who had their fingers rolled in ink and the

fingerprints were deposited on a surface, mainly. a ten

print card.

Q I am going to show yocu what -has been marked. as
State's exhibit 4. Do you fecogﬁize this?. You can open
it actually.

A  Yes.

Q And what is that?l

A These are the pileces of paper that;I'prbcessed.

Q How do you know those are the, you can actually bring
them all the way out if you want.

A That is my handwriting right here.

o) Where did you get thié exhibit from originally?

A This was, I got this from the evidence room at the

sheriffs office.

.0 And you say evidence room, we have already been

through that. Just briefly where is the evidence room?

A  The evidence room is a secure location at the

~sheriffs office, it is on the back side where evidence_ié

~stored.

Q And why did you get this evidence?
A It is part of my responsibility as a forensic

investigator to go to the evidence room and deputies and

111
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other  investigators will collect evidence from crime
scenes and Submit the evidence for processing. _?art»of ny
resﬁonsibility is'to get that evidence from the evidence

room and process it for whatever they are wanting

collected or tried to be developed from it. So I went to

' the ewidence room and it was one of the items that I was

requested towprcdess.

Q‘. DidVYOu-develop latent fingerprints on Stéte's
exhibit 47

A Yes, I did.

Q And how do you examine piecés of paper, in this case,
how do you examine this piece of paper to discover whether
or not there are iatent fingerprints present?

A Well typically with a pépér, paper is considered a
porous item or a porous medium. In other words the
fingerpfint‘or'whaﬁevef-we are looking-for can ‘be absorbed
into the paper. What I, the first step I do ié when I am
looking at this evidence of course I wear gloves. I pull
it out and wvisually inspeét'it and I am looking for any
fingerprints that might be visible to the eye. Maybé it
is left in blood, maybe it is left in grease, maybe it is
left in dirt just fransferred from fingers. If I don't
see any visible fingerprints what I do is I will photocopy
the paper”documentxeépecially'if it has any type of

writing on it whatsoever. I will photocopy the document
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and then from there, in this case I widely used developers
ninhydrin-acetone. I used ninhydrin-acetone for this
prdceSs and I dipped the paper in the ninhydrin-acetone
and saturate it, allew it to dry. And then- in the |
development stage of. this particﬁlér chémical'deveLOPer
you . have to use. high heaf and high humidity in order for
it to develop. So typically you use an iron, .steam from
an iron and you ‘just go over and let the steam heat the’
paper, you have humidity and you have temperature right
there and the fingerprints wiil develop. '

Q So just take you back real quick. The beginning
process is to photocopy the original you stated?

A Yes.

Q And why do you photocopy?

A The ninhydrin-acetone, in itseif is a solvent so what
we run into is if we use the ninh?drin*acetone, if there
is any written, anything handwritten with ink on the paper
it will tend to distort it and make it run. So we always

photocopy it to preserve what it looked like before we

processed it.

0 I am going to now show you State's ekhibit 3. Do you
reqognize this? | .
A Yes.

Q And what is that?

A This is the photocopy -before it was processed.
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Q Referring to the photccopy of State's exhibit 4 that

I just showed you earlier?

A Yes., .

Q Before it was processed for latenmt fingerprint?
A Yes. | |

Q And is this a true and accurate copy'of<state's

‘exhibit 47

A Yes.

MR. MOLONY: . Your Honor, at this time the State moves
to introduce exhibit 3 into evidence. |

THE COURT: Any objection?

MR. HAYES: ©No, sir.

THE COURT: No objection, move along.

(Whereupon, State's Exhibit 3 was admitted into

evidence.)
Q After you put this in the chemical, exhibit 4 into
the chemical what'happened next?

A Once a fingerprint is developed I look at the

. fingerprint and determine if the flngerprint is a good

enough quality to be manually compared or entered in AFIS.

"And in this case it was enough quality so I could enter it

into the Automated Fingerprint Identification System.
0] And how do you do that?
A If we don't have any suspect information or we don't

have any names that we can go and 1look on existing caxrds
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that we have we enter it into AFIS. -AFIS, the Automated

Eingerprint Identification System is a computer. In this

‘case the fingerprints actually developed on the paper so

there is nothing that I can lift, it has to stay on the
paper. :The‘fingerprint:on the paper is‘puf underﬁeath a -
camera:ét the Qork station an& it takes a digital image of
that fingerprint. 6nce the image is captured it is saved
on the computer. And it is, at that point it is éiven.a
run numﬁer or we give-it a run number. And then after the
image'is'saved on the actual computer we go in and we mark
the individual characteristiqs of théﬁ_fingérprint. Once
those characteristics have been entered into the computer

we send it off on the computer for a search. So it sends

it off to search what we have in put.

Q And how long does this search usually take to
develop?
A It could take anywhere from just a few minutes to

days, there are a number of variables .that determine the

-length of time it takes for the computer to search and get

back to'us.

Q . And ultimately when the search gets back to you what
do you see? '

A When the coﬁputer is ready for us to locok at the
results the run ID number is going to be bold. In othef-

words it is not going to be just plain written, it is

115
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going to-be bcold and we are going to know that it is ready
for us. to lock at. Once Qe:pull~it up on the computer,
what.the computer shdwé us is a fingerprint that we’
entered, the one we captured from the item and it is going

tc give us a list, a preset number of respondents or a

‘preset number of fihgerprihts that that computer thinks'is

similar to what we in put at the start of it. So we will

get thirty different fingerprints that the conputer says

you need to look at these closely.

. Q .Thirty that you just described for the jury, why

thirty? 1
A Well thirty is a preset number. That is what our
computer is preset at. You could preset it at what. number

that you want but.thirty is the number that our computer

-is set at so it sends us fingerprints for-us to look at.

Q And out of these thirty prints that are displayed on
the screen how are they, how are you able to identify,
keep them separated? ,

A Well each fingerprint, each fingerprint is displayed
with an SID number and the SID is an acronym for state
identification,number. So each fingerprint is going to

have a state identification.number attached to it.

Q. And is there a name attached to it?

A  No. There is no names, we don't have any names when

it comes back from the computer.
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Q So what is a ten print card?
A A ten print card, typlcally a ten prlnt ‘card is a
card that is generated whenever somebody is booked 1nto a

detention facility. And the ten print card is going to

gdisplay twenty fingerprints; It is‘a ten print oard but

it is g01ng to dlsplay twenty flngerprlnts.- It is g01ng
to dlsplayed a rolled impression of each flnger and it is
going to d1splay a’ simultaneous- 1mpre351on and the
51multaneous simply is that. And then thls for the four
fingers. And the rolled impression, the dlfference
between the two is the rolled impression is you are going
from one side of the finger‘to the other. So you are

going to have ten rolled impressions and then ten

‘simultaneous 1mpre581ons.

Q When do you find out the name of the person you have
drawn a ten print card?

A Whenever we get our results back from the AFIS

computer and I look at the results that it sent back ox'

the respondents that it sent back. Say number one or
number three or whatever,'the one that I am 1ooking at,
that I am thinking or I have got a pretty good idea that

it is going to be a match then I can take that SID number

and there is one of two'ways'that.I can: look it up. In

the AFIS, the work station itself we can in put that ID

number into a different area of the computer. And a



118

S W N

e

io’
11
12

13

‘14
15"

16

17

18

19

20
21
22
23

24

25

Chris Jehnson - Direct by Mr. Molony
83

majority of the time it will give us a name and a date of
birth, sometimes it”deésn't4' Sometlmes we have to call

SLED; give SLED, the person at SLED .on the phone, we have

to give them the State ID number and they have to ‘look it

‘up. And in this case'l was- able to look 1t up on the

computer and get a name rrom the: computer.

AQ . Prior to May 4th of 2011 dld you ever, to your

knowledge, personally work on a'case 1nvolv1ng the
defendant?

A No, sir.’

0 Albert Cave, Jr?

‘A No, sir.

Q I am going to show you what hes been preﬁiously
marked as State's exhibit 10. ‘Do you recognize that?
A Yes, I do.

Q And what is that?

A This is a copy or photocopy of a ten print card
' belonging to Albert James Cave, Jr.

o) And does this photocopy of this ten print card, is it

a fair and‘eccurate representation of the actual ten print
card you used in this case?

A "Yes, it is a photocopy of the card I used.

. Q :Thank you. .Did'you compare the fingerprints on

~number 10 which I just showed you, State's exhibit 10 to

the fingerprint that was de#e;oped-on State's exhibit 4
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that you ‘looked at earlier?
A | Yes. .ﬁ
Q Andnﬁhat were fhe results of that compafison?
A The fingerprint that - |

MR; HAYES: Objection.

THE CGURT: Whattis your objection?

| ‘MR. HAYES: Mr, Johnson has not been qualified as an

expert. |

THE COURT: Sustained.
Q Investigator Johnson, when you look at'these.two
fingerprints, when you looked at these two fingerprints
that was on the ten print card and that was on State's
exhibit 4 what process did'you do to éqmpare themf
A 'The process or the protocol that we use is called
ACEV, A-C-E-V. It is a acronym. The A stands fdr analyze
and that step of the process is you are déveloping a
fingerprint. When you get your fingerérint you are
analyzing it, you are seeing if its the quality, you are
looking at the quality of the fingerprint to see if it is
identifiable and you-are also seeing if, what the quality
is. If it is identifiable can you run it on AFIS or do
you have to do a manual comparison. The C part of the
ACEV is comparison. That is when if I have somebody that
I can. compare it to, Ehe investigator might find somebody

on the scene and you need to compare the fingerprints to

119
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this person. That is,when we are doing a comparison. If

'we den't have anybody, like I said before we will run it

on the AFIS compufer. That 'is the comparison aspect of
it. The evaluation aspect of it is actually looking at
theffingerprinté. When you have somebody that you know
and you héve.something that you don't know when you are
making your gomparison,lthe evaluation is your lining up
these‘poiﬁts of identification or minutiae, what is being
marked as you are entering it into the computer and you
are evaluating if they are going to be the same or not.
And once you have reached a conclusion that you think they
are the same fingerprint then the last step is called
verificafion, You Qét somebody to come behind you and

they look at your work and they verify your work.

Q And have you used that process in this case?

A Yes, 1 did.

Q And you ﬁltimately, did you'ﬁltimately come to the
conciusion that before it was ready to go to be verified
and who(would verify your work?

A Lieutenant Clay Adams.

Q And is he your boss?

A Yes, he is. He is my lieutenant.

Q Okay. And before it goes to him what do you have to

- do, what conclusions do you come to before it goes to be

verified by your superior officer, the last step?



(o)} (52 o> w N

O o 3

10
11
12
13
14
15

16

17
18
19
20
21
22
23
24
25

Chris Johnson - Direct by Mr. Molony
. . 86
A  The last step is, everything that I have worked on to
this point, the developed fiﬁgerprint,.the ten print card
I:am uéiné, any paperwork that isAgeperatedf'if.it.is a
run -sheet tﬁrsﬁgh AFiS:of if it is my actual lab report ‘it

gets given to him and he comes béhind‘me and he takes a.

look at everything and he is basically saying, yes, I

‘agree one~hundred percent with you, it is an .

identification.

Q Throughout this process, from when you actually put

the chemicals on the original piéce of paper until you

pull the ten printlcard'and did YOur compariSon did you .

keep paperwork, some kind?

- Yes, I generated a 1ab report where I developed the

fingerprints bﬁ the item and then when we are entefing
sométﬁing into AFIS we use a form called the workshegt or
the AFIS worksheet and that basically just is a running
track of whét finger you fah,'whét'yOGr results wé?e, how
many'poinﬁs of minutiae'ydﬁ'had. So it is a running track
while you are entering stuff into AFIS.

Q I am going to show yOu'What has been previously
marked as State's exhibit 5. Do you recognize those two
sheets of paper? |

A Yes, I do.

Q And how‘do'ydu recognize those?

A This is my'lablreport, it shows the bar code of the

121
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item which is on that develop over there. It gives a
descriptlon of the item and the descrlption comes from the
sheet that the officer turns in requestlng a process Or

latents to'be_done on it. And then'my_resultS'down at the

_bottom. Here it says identifiable fingerprints were

developed on the above item.  The above item being two
pieces of paper todched/moved by unknown subject. " And
then it says the fingerprints will be forwarded to AFIS

for further examination. And this is a automated

‘fingerprint 1dent1f1catlon system worksheet, this is the

" worksheet I was telling you about. It has got a case

number, the originating agency, the date that the
fingerprint was _entered, the offense, the AFIS run number.
that is generated whenever we run the AFIS and then the

date that the inc1dent occurred In this case I ran one

flngerprlnt, it was latent number 1 on item number 1. 1

ran it as a right loop and I ran. 1t as finger number one
with 36 po;nts of mlnutlae and I got.posltlve results from
SLED or from the AFIS.

Q Now, these two pieces of paper, State's exhibit 5
are, these are photocopiesé |

A Yes.

Q Does these photecepies fairly and accurately
represent the actual worksheet and laboratory reports that

you conducted throughout the investigation in this trial?



N [6; IR+ N [#\] N Y

~

10
11
12
13

14
15,
16

17
18

- 19

20
21
22
23

.24

25

123
Chris Johnson - Direct by Mr. Molony
' ' 88

A Yes.

- In.this case?
‘Yes.
MR. MOLONY: Your Honor, at this time the-State noves
to introduce exhibit 5 into.ev;dénéé.
MR. HAYES: I.would object, Your Honor, to hearsay.
On'tﬁe second page, nof'the first page.- ’
THE COURT: Let me see it. What is the hearsay part?
MR. HAYES: They are putting in information that they
received from a computer, Your Honof. |
" THE COURT: The~SID result? 
MR.. HAYES: Yes, sir.-
THE COURT: Y'all step back to your jury room just .
for a second, please. Don't discuss the case.
(Whereupon, the jury was excused from open coufﬁ for
a break.) |
THE COURT: All right, Mr. Haygs; as I understand,
exhibit 5, the second sheet. |
MR. HAYES: That is based oh information that
somebody had placed into--
THE COURT: Hold on a second. Your objection fo-the
SID number that he got back from‘the'computer} Is that

correct?

MR. HAYES: Yes, sir. The SID number under SC0545432

stating that it was Mr. Albert James Cave and his
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date-of-birth, race and sex.
THE COURT: Mr, Johnson; the SID anumber, is it
identified SC0545432, that number is given to you from the
computer? |

A Yes sir, that is the number that shows up,dn the

fingerprint.

THE COURT: Is the name given to you by the computer?
A Yes, sir.

THE COURT: Date-of-birth?

A Yes, sir.

THE COURT: Race and sex?
A Yes, sir.

THE COURT: Mr. Molony, why is that not hearsay?

MR. MOLONY: When you pull--

THE COURT: Answer my question.

MR. MOLONY: I am sorry, Your Honor. What was yéur
question.

THE COURT: How can they cross-examine the computer
on how it came up with this? Show me a case that éllows
the, AFIS, allows AFIS computer results be admitted
wherein the defense does not have the opportunity to
cross-examine how they came up with thatvresult. In other
words, he is taking some information and plugging it into
a_computervprograﬁ which is not here and getting the

results. What allows you to do that?
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MR, MOLONY: Your Honor, there is two possible ways

that he can get these numbers. One is through SLED, . the

State Law Enforcement Division that keeps track of all of

these numbers as well as ouf'secqred server here. He
testified he used our secured server. |

THE COURT: Well, I know that. The server is one _
giving him the information.

MR. MOLONY: Right which goes‘in directly after the
arrest.

| THE COURT: Prior arrest.,
MR. MOLONY: After a prior afrest, yes Your Honor.

These ten print cards are made to go directly--

125

THE COURT: I understanq how it is done. What do you

have that allows this type-of evidence. You haven't
qualified him as an exéert, as an expert in the analysis
of fingerprints. You haven't done that. If you were to
do that and obviously he can give opinion testimony and
obviously this document or means, which'expert will
normally rely upon rende:ing opinion. Talk to Mr. Miller
and tell me how you are going to get it in.

MR. MOLONY: Your Honor, wé can qualify the
investigator as an expert, Your Honor.

THE COURT: -Qualify him as an expert so we can render

an opinion and then ask him if this AFIS computer

generated information is information that is normally
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relied upon by fingerprint experts in rendering opinions.
And if it is then thé rules of evidence will allow him to
use it but you haven't gottén to thaﬁ point yet. That is
one way of dping-iﬁ.

'MR. MOLONY: Your Honor,. we can qualify him as an
expert. The ultimate AFIS reporﬁ that hs gets“back shows
30 possible fingerprints. | |

THE COURT: I understand that.

MR. MOLONY: And then it is up to the investigator at
that point and time to go fhrough each individually and
decide which one he believes is an exact match.

THE COURT: And then hé'does; then he has to plug in
that SID number into AFIS to get the result. And what
they are complaining about, they don't have- anybody here
to cross-examine him on that result unless you do it the
way-I suggested. |

MR. MOLONY: Yes sir, Your Honor. We can qualify the

investigator.

THE COURT: Mr. Hayes, what do you say.

MR. HAYES: OUnder State v. Anderson you would have to
have a SLED Agent present to quaiify anything from the
AFIS report. |

THE COURT: Why is that. Show me the case.

MR. MOLONY: Your Honor, that is just not an accurate

statement under the law.
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THE COURT: Show me the case. Tell me where you are
looking. There is- a 2009 caéegby Jusﬁice~Beatty.

MR. HAYES: The casé,lin this case it says. evidence
matched with a fingerprint card on page five, Your Honor.
The fourth paragraph. ‘Eviéence as to when and by whom the
card was~made and the time the pr;gté &ere in fact'those
Qf.the defendant. I am not opposing the actual
fingerprint card, Your Honor. The computer generated
dbcument.I am opposed. b

THE COURT: This is not a computer generated

document. This is, he wrote it down, this is what he

.wrote down after reviewing the computer. This is all

about identification of fingerprint cards.

MR7” HAYES: 1In Anderson, Your Honor, to go on to page
seven on the third paragraph. They had the SLED agent
present and talked about how the accurate records were
kept ‘at SLED and they testified to that. We don't have
that here today as to this information that he is relying
on from SLED.

THE COURT: What do you say to that, Mr. Molony?

* MR. MOLONY: Your Honor, Mr. Hayes has taken a, if
you look at page five of the opinion in Anderson. It said

Anderson never challenged the admissibility of the

-fingerprint card on the ground, that it constituted

inadmissible hearsay.
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THE COURT: That is correct.

MR. MOLONY: But if you look at the footnote.it sayé;
even'assuming'Andefsoﬁ had raised the hearsay challenge —
such’ an argument would be without merit. So.-what he ﬁ%s

done is he has tried to work into the éxCeption to the:

rule, whatever thefCourﬁzbldws the. exception to the rule

"out im the ‘very same footnocte bn the same paragraph. The

SLED agent who-Was called to testify in that case was
testifying that this ten print card was requested from
SLED and SLED maintaiﬁs the secure facility that has the
ten print cards in it.:.And the Court specifically said
under a number of different exceptions that the ten print
card, he didn't have to testify who the officer was that
took it, he didn't have to testify about when the ten
print card was taken. All he ‘had to do was testify to is
SLED regularly receives these ten pfint cards and when we
receive these ten print cards then we keep them secure
until somebody tells us that they need one. The way that

they tell them -that they need one is because they get an

'AFIS hit. So he then testified and this is all concerning

the testimony of Lieutenant Joe Means who was a SLED agent
thaﬁ was in charge Qf\their record éection.at~that time.
Your Honor, in this case and he has nof gotten to the
point in his testimony yet but in this case Investigator

Johnson is going to explain that whenever. they get a hit
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bn‘the ten priﬁt'card and they go to check the SID the
first place that they check is the Aiken County Sheriffs
Offiée on an internal server which has a digital ccpy of
the. ten print card.

“. THE COURT: He-hasn't done all of that and you are
trying»to‘get'itlinto evidence now. '

MR. MOLONY: Understanding that, Your Honor, that is

the issue is that. we need to ‘put forth the evidence in a

different order but I think that the Court is$ correct, the

more logical way to go about it is. just to introduce the

expert opinion and also to let him testify as to. where the
actual ten print card came from in this case. ‘It didn't -
come from the SLED server, it came from the internal Aiken
Counfy Sheriffs-Office server because - whenever the ten

print is taken, whenever the digital image of the ‘ten

print is taken it has duplicate copies. It sends one to

SLED electronically and one stays on Aiken County server.

And he is going to testify to all of that information. We

got a little bit out of order but what we were trying to
do which is why he hasn't established that foundation yet.

THE COURT: Very well. Well I am not going to

introduce it yet.

MR. MOLONY: Yes, sir.
THE COURT: Do we have 25 more minutes of testimony

we can get?
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MR. MOLONY: Not from the State's side, Your Honor.
THE COURT: Well you-hkave got to get all of that in,
get this in, _ | . | |
MR. MOLONY: There is‘not muach other than what we

have to do to get>this ten print card in. Maybe a

question or two, he has basically answered everything

 else.

THE CQURT: All right, objection sustdined. Bring
the jury iﬁ, | ” | ‘

(Whereupoh;lthe‘jufy came into opeﬁ court at

approximately‘4:36,p.m;)

THE COURT: Mr. Foreman and ladies and'gentlemen,
every now ahd'then éomebody makes an objection, I have to '
get into things that may or may not be admissible. That
is why I had to ask y’ail tO'step out. What we are gqingz

to do is we are going to continue the testimony until the

‘State finisheé this witness. And then we will break and

before we dismiss for the afternoon we will discuss what

. time to start in the morning.

'MR. MOLONY: - Your ‘Hohor, at this time the SﬁateAwould '
offer Investigator Johnson‘as an expert in ﬁingerprint
analysis.

. THE COURT: ' Before. you do that you have got to
qualify him, education, training and experience.

CONTINUE DIRECT EXAMINATION.
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By3Mr.fMolony:

Q Investigator-Johnson, going back to the very -

beginning of this.

THE COURT: Ladies and gentlemen, I have been
practicing for 30 yéérs and'been on the benéh up here 8
years. These two yoqng-lawyers, they are a little bit wet
behind the ears and when I was doing like they would I was
so scared that I would mess up and. sometimes I did. 'So I
am trying to go, I am not fussing at them, just they have
got to ask a cerfain question. They ére doing a great

job. It is not an easy thing to get up here and remember

. all of the law. Don't think I am fussing at either one of

them. They are moving along fine. Plus Mr. Molony'just
got married, he is somewhere else in Jamaica.

Q Investigator Johnson, at the beginning of this trial,
at the. beginning of your testimony you stated. Let me
just ask you, how long have you been working in tﬁis :
capacity at the sheriffs office in Aiken?

A Here in Aiken I have been a forensic investigator

'since June the 16th of 2006.

Q And prior to that what was your experience, if any?

A Prior to coming to the Aiken County Sheriffs Office I
was a forensic investigator in Greenéille, South Carolina
for approximately three and a half years.

Q And what classes, if any, have you taken to help you
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in your field of studying for fingerprint analysis?

A ' As mentioned before I took a foify hour class, basic

fingerprinting at the South Carolina Criminal Justice
Academy which alloweéd me to recognize fingerprint
patterns, allowéd-me to classify fingerprints in the NCIC
Classification System and in the Henry: Classification
System. The Henty Classification Systém allows me to be
able to take a ten prinf card or a ten finger roll and go
to the master fingerprint card file in Greenville with no
namé, just a ten print card and be able to do what we call

a ten finger roll, take those fingerprints and make an

‘identification with the Henry Classification System, pull

a fingerprint card from a drawer of thousands of
fingerprint cards, go to a specific drawer, pull out a
handful of fingerp;int“cafds‘ﬁhat were in that range of
that classification system and make an identification or
on an unknown compared to a known. The Henry
Classification System is no longer used. I have also had
in Greenville six months on the job training; It was a
year before I was considered a senior forensic
investigator, was able to go and process crime scenes
withbut-ény question. Anything that came in I went on,
myself and other people if I needed'helﬁ. Since I have
been a forensic investigator - I am a member of the South-

Carolina Division of the IAI. I have published an article
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dealing with process of obtaining fingerprints from.

plastic bags. The articles is named Easy Lifting. It was

published in the South Carolina IAI E-News letter. It was

also published in the Chesapeake Bay Division of the IAI,

‘ their.publication.' And the?Arizona,branch‘of“the IAIL,

also published the séme article. -Gone to numerous
traininé, numexrous training'opportunitiesnthrough the
South'Cérolina IAI. I try to attend a_cénference every
year;~ !
Q How manyAcéses héve you been involved ip such as this _
in your eiperience? | | |
A I haveranswered, documented in Greenvillé, 1,744
crime scene calls in Greenville aloné. Probably another
500 or so while I have been here in Aiken.

MR. MOLONY: Your Honor, at this time the State does
move to introduce—--

THE COURT: Moves what?

MR. MOLONY: Moves to--

THE COURT: Introduce this witness as an expert in

. the field of fingerbrint analysis?

;MR. MOLONY: Yes, sir.

THE COURT: Any objection or any cross-examination on
his qualifications?

MR. HAYES: Yes, sir.

THE COURT: On his qualification only.
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:WLMR.“HAYES:- Yes, sir.
:CRDSS*EXAMINATlON_
By Mr.;Hayes:
Q  Mr. Johnso", is it Lieutenant?
Ae‘ Tnvestigator : hy rank is sergeant but I am just
Investigator Johnson. . .
b' ' Investigator, on.your training, you said you had
attended one. ciass° o |
A  Yes, sir.' One class at the Criminal Justice Academy

'but‘several'other training seminars‘to the South~Carolina -

IAI.

d‘l I am haVing a hard time hearing you..
'THE:CQURT' South Carolina what?
: "'The South Carolina,Div1Sion ofAthe International’

.'A53001ation for Identificationp
yQ Do you own any certificates or diplomas or degrees as’

;to that Was there a certificate issued at the ‘end of.

them?

A Yes sir,:there was. ‘At the end of that forty hour

class and normally we. do get;, yes sir.

Q Beyond that you said you. also had a- class the very

first, the very~f1rst,class?.

A~ The South Carolina Criminal Justice Academy.

Q Yes-.

A Yes sir, that was that basic fingerprinting.
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Hoﬁ long was that class?

" That waé a ﬁopty%ho@r‘claés.'
When was that?

~ That was ﬁfobqbly 2001.

- And then when was the other forty hcﬁn”class?

- oI I o T o

The other classes have been the conference and the

. seminars and training opportunities through the South

_ Carolina IAI.

Q How many conferences and seminars?

A I would séy a good estimate is three of the annual
conferences and then probably five to ten 6f the ‘training
opportunities throughout the years.

0 Do you have .a certification, is thére a ceftification

for fingerprints?

A A certified latent print examingr?

o) Yes, is there a certification?

A ‘There is a certain cértified latent examiner.

o] Are you certified?

A No, T am not a certified latent print examiner.

Q What would it take to ‘become a certifiedilatent print
examiner?

A You have to take, you have to read, there is I

believe.three books youn have to read. You have to take a
written test and you also havé to take and match a certain

number of fingerprints as part of the test.
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o) Are you in any one of these process steps?

A Not. currently at this time.

o) Who gives out that certification?
g _

A The InternationaL.Divisibn, the.-IAI, the

International Association:for Identification.

0 Is the:e‘oﬁe‘for the State?
A Yes, it is the South Carolina Chaptér} yes sir.

" MR. HAYES: Your Honor, I would object to him beinq‘a
certified expert under latent print examination based‘on
one, that he is not certified yet and number two he has
only attended two classes and several seminars;

THE COURT: I overrule your objection. I let doctors
testify in here all the time whovaren't Board Certified

but they are doctors nevertheless. Ladies and gentlemen,

the rules of evidence normally will not allow a person to

give an opinion. But when we have a topic dealing with
some scientific situation such as fingerprints and the

witness has by way of education, training and experience

has gained knowledge in those areas then the law allows

him to render an opinion, i.e. whose fingerprint is this,
that is an opinien. And at the conclusion of the case I
will charge ‘you on ‘what weight you give to someone I
qualify as an expert. So I am going to qualify him as an

expert and that simply allows him to give opinion

" testimony as to fingerprints involved in this case. And
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like I say, I will instruct you at the conclusion of the

casé cn what weight you'can’give neople who have beaen

qualified as an expert. Move along.

- Q Investigator Johnson, did you compare the latent

fingerprints in exhibit 4 with the prints on exhibit 102

"A.  Yes, I did.

Q And'what was your conclusion of the analysiéiof'these
twb sets of pripts? |

A Yes, sir. The fiﬁgerprint that I looked at which was
the thumb on the item that I processed was the samé
fingerprint as the thumb, the number one thumb on the ten
print card.

Q And what factors did you base this conclusion on?

A All of the minutiae that I in put into the computer
and the minutiae that I saw on the ten print card matched
the same minutiae on the item that I processed.

Q .You say minutiae, what did you do to match State's
exhibit 10 to State's exhibit 4, what is minutiae?

A Minutiae is the points of identification. . Minutiae
is a verification where a ridge, it will separate and it
will be one ridge, it will separatg.into two. A ridge
ending or one ridge comes ﬁp and it just stops; that ié a
ridge ending or there is dots or short ridges, just little
bitty small dots or little bitty short ridges. Those are

all points of identification inside of a fingerprint.

137
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Q ﬂow many pointsAof coﬁparison did - you find on these
fingerprints? - '
A Thirty-six points of identification.
Q And is that a relatively high or low number of i
points? | A A' . A
A That is a very good number. i
Q" Good meaning?
A.  Good meaning, it is not the highest that you can get
‘but it is definitély a good bit away from the lowest
number thét you can get. | -
Q Okay. What is liver scan?
A Live scan is the electronic way to capture somebody's

. fingerprint when. they are being booked into the system.

It used to be you would go in -and get your fingers inked
and roll your fingerprints. Now we have a live scan
computer which electronically captures your fingerprints
when you are booked into a detention facility.

Q Okay. And what happens when a ten print card is
c¢reated in live scan, where does that information go?

A The information is stored on the local data base and
it- is also sent to SLED. And those are the two places

that I know it is sent, one 'is electronically transferred

" to SLED and one is transferred to the local data base.

Q And when you say local data base?

A A secured server.
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Q - And where is, for the Aiken County -Sheriffs Office?
A I don't know the physical location of the server; I

just know it is in the c-ofun#y7

-Q That is fine. When you pulled .the ten_print‘card for

‘this case where did you get it from?

A I got it from our server, -it was printed on a
dedicated printer 6n a secure line. That printer doesn'f
print anything except for ten print cards and palm prints.
0 Okay. I am.going to show you again what has been
marked as State's exhibit‘s.. |

A It is my lab report and an AFIS worksheet.

Q And the AFIS-worksheet, could you explain the process
of how you filled that worksheet out?

A  When I am entering a fingerprint in the automated
fingerprint identification system I am going to be keeping
track of one of these, this is what I try to keep track
of, helps ﬁe keep track of what I have. entered. The first

blank here, well actually if you go -up here, this is just

the basic information as I explained before. It is our

case number, whatever case number is attached to the

_fingerprint or the item that I processed. The originating

agency, Aiken County Sheriffs Office, that is what ACSO
stands for. - The date of entry, that is the date that I
physically entered the fingerprint into the computer for

the searchﬁ The AFIS number is the number that is
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assigned=--
MR. HAYES: Your Honor, I wént'£b~bbject,lhe is
publishing that to the jury and it has not beeﬁ entered.
© THE COURT: Sustained. '
MR. MOLONY: Youf Honor;lthe State mowves to introduce
exhibit 5.into evidence.
THE . COURT : Any obijection now?
MR. HAYES: I still object to the second page.
» THE COURT: ' Overruled. _
(Whereupon, Sféte‘s Exhibit 5 was admitted into
evidence.) |
Q After you made your conclusion and in your opinion

found that the ten print carxd matched that of State's

.exhibit 4 which was found at the scene of the crime in

. this case what did you do next?

A I sent my findings to be verified by Lieutehant

Adams.

-Q° Thank you. I have no more quéstions.

THE COURT: -All right. We are going to break at this
time and will cross-examine in the morﬁihg. ‘Mr. Foreman
and ladies and gentlemen, I have two bond hearings af 9:15
in the morning so we will start at 9:45. So please be in
the jury room ready to go shortly before that. We can get
you some sausage and'ham biscuits or Wé can get fruit ox’

pastries. I always ask the women, what would y'all like.
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They want biscuits. Wé Will have that and some coffee.
Please be here by-9:30]because you can't bring it in here.

We have got this witness and one more and then I am not

sure how many the defense has but you should be getting

this case to deliberate around the lunch hour. I willi(

excuse you, please don't discuss the case tonight and'do

not let anyone discuss it with you. Pleasé do not go on

.your computer, on the internet, Twittexr, Facebook,

Myspace, don't look at stuff on the. computer. about
fingerprints‘and all of that other stuff.. Enjoy your
eveniné'and I will see you back in the morning. Everybody
remain seated. |

(Whereupon, the jury was excused from open court for

the day.)

'THE COURT: Investigator, you are right in the middle

" of your téstimony_so the rules preclude you tonight from

discussing the case with anyone so don't discuss it with

- the solicitors office or defense counsel. - Be ready to

proceed in the morning at 9:45.  Thank you, you are

‘excused. The defendant is in custody. Mr. Hayes, I want

. to see y'all in. chambers before we break for-the evening.

MR. MILLER: Your Honor, there is a brief power point
presentation which Lieutenant Adams has done. If the
Court would like to review that before tomorrow and we

would like to leave all of_éur exhibits with the court

141
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‘reporter.:

(Whereupon, the trial will continue the next morning:

at-9:45 a.m.)

| AUGUST 23, 2011

THE COURT: Anything on beha1f of the State before we
start back? - | | | |

MR.. MILTLER: No sir,- Your Honor..

'THE-COURT: Anything on ‘behalf of the defendantv:

MS. ALVES: «YeSy.sir{

' THE COURT: " What is it?

‘'MS. ALVES: Yoqr‘Honor,Awe would ‘like towrevisit‘thg
issue regarding the 'admission of the madhiné-generated
data from the:AFIS.‘ |

THE COURT: I have already ruled on it and you know

.what ‘the rules are when I rule.

‘MS.-ALVES: Yes sir, Your Honor. - But yesterday you .
did indicate that you would allow us to revisit this issue
and I do have a new ground on which I:would like to bring
to the Court's aﬁténtion. | | -

THE COURT:‘ All-right, go ahead.

MS. ALVES: Your Honor, at this point i object to
that, I further object to the introductién of the. AFIS
report and the AFISwinfbrmation under the, as it v£blates

the Sixth Amendment confrontation clause. Judge, in
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arguing this I am relylng on the U.S. Supreme Court case

- of Bullcoming versus New Mexico which was decided on June

23rd of this year. In that case the defendant was charged

with driving while intoxicated. A blood sample was

- obtained and sent to a 1ab and the analyst used a gas

chromatograph machine to determine the_BAC. The analyst
in that case found a blood alcohol content of .21.

However the analyst was notAavailable'étﬁthe trial or

~ rather he just didn't testify at the trial because for

some reason he wasn't working. A different analyst

testified regarding that analyst's report. The Supreme

Court in New Mexicp‘upheld the case arguing that the
initial analyst was merely the scrivener who transcribed
the machine gene?ated report and that the secohd analyst
was qualified to discuss the testing machine‘and the
pfocedures. The Supreme Court did reverse. Judge,
sﬁecifically, going specifically into the discussion on
thaﬁ case.on page two they discussed what their holding
was. That the .confrontation ciause does not permit the
prosecutibn to intfoduce a forensic lab report containing
testimonial certification_in}o;der to prove a fact at
trial through in-court testimony of an analyst who didn't
personally perform or observe the performance»oflthe test.
Judge; and we are saying.iﬁ»this case that would be the,

Investigator Johnson was not the person who in put the

143
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information into the machine or who can determine whether

‘the information that was in put and the SID number that

came out ﬁaé accﬁréte. So I‘thihk that that would violate
fhe cdnfrontation clause. . Judge, the Supreme Court does
taik about specific exémples, both on.pagé two. Page two
and the paragraph that starts A;:section I. and they also
reference it again on page eight. They talk about

'specific examples;‘ One -of their concerns was an analyst

.testifying about machine generated data. And one example

they showed concern about was when one officer has a radar
gun and another officer testifies about the findings

because they have expert experience in using a radar gun.

They said that that would not be proper foi that teétimony

to come out even though that officer would have only been
testifying about the use of the radar gun and the report
of the number that was obtained by the first officer.
Judge, one of the things that this Court considered is

whether or not the testimony, well the report that came in

would be testimonial. And the Court did say yes. They

specifically say'this in three places to the opinion-that
I could find. They specifically talk about whether the
report is testimonial on page three of the opinion where
the Court does say that the--- |

THE COURT: So you aré saying it violates Crawforxd.

MS. ALVES: It violates Crawford, it violates
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Melendez-Diaz and it also-violates this casa. Judge, they
are saying it is testimonial and they specificallv talk
about what is testimecnial. They talk about it, in one

place it is in foot note six where there is a-definition

‘of or an interpretation what is testimonial. Footnote six

is, on page 14 it sa&s to write this testimpni;l.a
statement must have a primary purpoée of establishing or
proving past events potentially relevant to weigh the
prosecution. That is exactly what we have here. We have
information that was obtained from the AFIS aomputer
system that the primary purpose is to establish or prove
past events, whether or not the fingerprints in the AFI1S -
belong to, who didvthe.fingerprints Belong to. And in
this case the AFIS is saying they belong to the defendant.

THE COURT: Ms. Alves, do you have a case that deals

- not with the BA test but with the AFIS fingerprint ten

print card and SSI number. Do you have a case?
MS. ALVES: Judge, no sir, I-don't have a case with a
ten print card.. What we are arguing is not the ten print

card coming in because of course the ten print card could,

- the State. could have put up evidence that they compared

the defendant's fingerprints to the ten print card and
that would have come in. But I don't think that the AFIS
information is saying that the State generated

information. I don't think- it was proper for the officer

145
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to testify about that or for the report tb'be introdiced
because “that is maqhiné“generated“data'that the officer
did ﬁct-ﬁave a hand in creating.

THE COURT: Anything else?

‘MS. ALVES: Yes, sir.. Your Honor, yestérday tﬂere
was scme discussion about Whether“tﬁis is a'businesé
recdrd and in this court, it iS'actually'in the concurrent
opinion but it quotes Melendez-Diaz which talks about
whether that-businésS~récoﬁd~would be admitted except if
the regula;ly"conducféd business activity'iswthe '

production of evidence to use at trial which this is what

‘we have in this case. So this would not be a business

record under Melendez-Diaz. Also, Your Homor, the Court

‘does talk about, s?ecifically aBout,'tﬁe Court does not,

. it does clearly state in the opinion that the Court3never

specifically addresses whether or not the' State could

" introduce raw data generated by a machine including,

assuming that they had an adequate chain to that data. So

the opinion is clear that it doesn't address that.
However the opinion does' address concerns regarding

testing, it does, the opinion does address both in

" footnote one and footnote eight thefSupreme Court's

concerns over the possibility of human error in inputting
data into a machine. And also the Judge, the Court does

address that. A document created solely for an-:
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evidentiarylpurpoae made in aid of a polide investigation
ranks as testimonial. Also one.mbre thing that I would
like to point out,vYour Honor. On page eight of the
opinion they do talk .about the fact that, in a quote frém
them they say that thencqmparativé reliability of an

analyst's testimonial report drawn from machine produced
, L rep , ‘

data does not overcome the sixth amendment baxr. That this

Court settled in Crawford that the obvious reliability of”
a testimoﬁial'statement_does not dispense with the
copfrontation clause.. I thinkAthat that specifically
relates to this case because I know that the fingerprint,
the testimony was that: the fingerprint that was submitted
to AFIS came back with thg SID nuhber that corresponded to
Mr., to the defendant. However, in this case the officer
and I know that the testimony was that the officer did
examine the fingerprint_and_then ultimately decided and

determined that it-was_his fingerprint. I don't think it

. matters that the data was found to be reliable. The Court

clearly says that the religbility of the testimonial

~statement does not dispense with the confrontation clause.

And unless we have and they go on -to talk about the only
way the confrontation clause can be-satisfied is through
the crucible of cross—examination, Since we are not able
to cross—examine the people who in put theidata and

created the report on the computer that Investigator

147
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Johnson testified about I think that the, that any mention
of ‘the data”obtaiﬁed by the AFTS”WSuld vioiate the B
confrontation clause and we would ask y6u to reconsider
allowing them to;‘the State  to have eﬁtered the report, I

believe it is exhibit ndmbef 5, if I am COrrect; into

evidence. And we further renew our ocbjection to the

testimony thatAInvestigétor Johnson gave detailing what
the AFIS information was from his computer. -

THE COURT: I am going to stand by my ruling. I-
carefuily reviewed last night and again this’morning the
State versus Anderson, 386 SC 120, that is a 2009 case
offered by Justice Beatty dealing with AFIS card, ‘a ten
print card and the identification system and the assigning
of SSI number. They go through a thorough analysis
dealing with AFIS and allows the admissibility of it under
the public record exception to the hearsay as well as a
number of other exceptions which I found to be almost the
same tgstimony herée as it was set forth in Anderson. I
find further that the records were authenticated as set
forth in this case. Further this case talks about the
confrontation clause and Crawfbrd.'-Because here Qas a
hearsay challenge all raised yesterday and a footnote that
says, even assuming that Anderson in that case'raised a
hearsay challenge'such an argument would be without merit.

And Rich which was another case. This. Court definitely
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held that police fingerprint cards do not  violate the
prohibition against hearsay given; they £fall within the

business records ezception or the public records

#

exception. Notably.appeilate courts have continued to

recognize this principle and have emphasized that

.fingerprint cards are not, "testimonial", and thus do not

violate the rule. And Crawford versus Washington and they
cite a number.of cases particularly in the Fourth Circuit
and that case in the Fourth Circuit relied §n decisions of
the Fifth, Sixth and Ninth Circuits that concluded that
fingerprint cards were not testimonial and that the
admissioh of such business and public records does not
violate the rule set forth in Crawford. So I aﬁ going to
rely on the latest decision based on our Supreme Court
dealing with the AFIS card. WNow, if you can find me a
U.S. Supreme Court. that deals with the fingerprinting
situation which I think would be totally different, a
blood alcohol analysis I may reconsider it. But reading
an entire opinion in :Anderson it ‘appears that the
presentation yesterday by the State falls in all four
corners of that decision almost like a template or like a
protocol. They have used what was required for them in
Anderson and the testimony here yesterday. So I
respectfully stand by my decision. Anything by the State?

MR. MOLONY: Nothing by the State, Your Honor.

149
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1 "THE COURT: Additionally, on Anderson they also
2 télked about'where the evidence did not precisely fit
3 within one of the numerated examples under Rule 901 thch
4 is the authenticity rule. And they said the case or the
5 State in that case provided expert testimony-which linked
6 the latent fihgerprints’withAAndersdn's known prints. ‘A

-~

sergeant in that case, Anderson testified as an expert as

»did-the-officer yesterday in the field of fingerprint:

o ©

analysis. And they said that that was a proper means of
10 putting it in through the expert witneéses opinion after
11 he -was qualified and obviously these are the type of

12  records that an expert relies upon inlrendering his

13 opinibn. Any of those scenarios i find it to be

14 admissible. Anything else by the State before we proceed?

15 MR. MOLONY: None from the State, Your Honor.

16 THE COURT: By the defendant?

17 " MR. HAYES: None, Your Honor.

18, THE COURT: All right, sir, come on back up. You are

19 still under oath. I have been informed by the Clerk that
20 a juror, -Talbert Reid called in this morning and has a

21 child that was sick and had to go to the doctor or

22 hospital or somewhere. Anyway we all know children come
23 ahead of everything. So he has been excused and I will
24 elevate the alternate to the jury, to the regular jury

25  panel.



N

o vuow

10
11
12
13
14
15
16
17

18

19

20

21

22

23
24
25

151

Chris Johnson - Direct by Mr. Molony
116

MR..MOLONY: No ijegtion from the. State, Your Honor.

MR. HEYES: . No objection.

THE COURT: Bring the jury.

(Whereupon) the jury came into open court at

approximately 9147'a.m.) »

THE COURT: Ladies and gentlemen, I have excused:
juror number 175, Mr. Reid has .some issues with one of his
children, Qot sick last night. So, Mr, Jones, I am
elevating you to the reqular jury panel. You are good
sitting right there, you cén move down if you waﬁt to. We
are going'to get started back with the croés—eXamination
of this witness.. As I understand the State has one more
witness after this and I am not sure how many witnesses
the defense has if any and'we will go from there. Good
morning. Right on‘timé.

CROSS~-EXAMINATION

By Mr. Hayes:

0] Good morning, Mr. Johnson.
A Good morning.
Q . In your direct testimony you had said you had been to

1,744 crime scenes?

A Yes, sir. ]

Q And then was that an-additional 500 in Aiken County
or was that included in that? .

A It is an additional.
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Q It is an additional. Of those crime”scenes how many
of them were burglaries?
A A good majority of them were. That was normally the

most common type of call.

Q So burglaries would be the most ceommon call that you

~would go on?..

A Yes.
Q- Do you.know how many of them are in Aiken?
A No, I can't give you an exact number of how many

burglaries I have responded to in Aiken County, it is a
good number.

Q Would it be, would it still be the majority of your

calls?
A Yes.
| Q How do you get called out to a crime scene?
A The officer is dispatched to the crime scene or to

the call, he goes out to the call. Ffom that point he
determines what he has and basically he advises his
supervisof of what is goin§ on and the supervisor makes
the decision tO'give us a call and have us respond or have
CID respond.

Q When you get to a crime scene what do you do, what
would be: your role at a crime scene?

A When I respond to a crime scene the first thing that

I am going to do is an initial suxrvey of the scene. I am
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going to look at where I am at as far as what type of "

resldenCe I am at, mobile home, house, buSLness. I am

just going :to take .an - -initial survey then what I would do .

is document the cr;mg scene. I_would photograph the

.evidence and thén I would go into collecting the evidence,

the physical evidence and I can take away from the crime

- scene that. an unknown.person has came into, has come into

the house and has moved items. Those items I can either
process  on the scene or if I have to collect them I will
collect them for‘later processing.‘_And:théh>typically I

w1ll process the house, if there is anythlng that 1s

: con31dered a good surface or a surface that would hold a

133

~decent flngerprint’I would process for flngerprlnts on the'

~<crime'SCene;' And -once that is done I would come back to

the office and work on the evidence -if I collected any,

put everything on a property receipt that I collected from

. the crime scene and eventually would be submitted into

evidence.

-Q . When you get to: the crime scene you said you would

1

‘photograph ‘it to preserxve what you are seeing and then you

would'collect evidence?

A Yes, sir.

Q How do you determine what yoﬁ would actually collect?

A The practice thaf I follow is if the victim is on the

scene I like to ask the victim, ‘like if your house is



154

W . N e

o B RS "

‘.‘10;:
12
13 .
T
15
16

- 17

18

19
.20
21

22

23

24

25.

"process

Chris Johnson - Cross by Mr. Hayes
119

broken into you would know more what was moved than I

would: So my- practice’'is to,; once I have surveyed and I
‘'have documented and I know, dOCLmented the ﬂrime scene as

I responded to it I would ask the victim to come in behind

me ‘and tell me what has been mcved. What do-you see that
has been moved: From one p01nt to another p01nt or what has

been;disturbed 1n your- house and T would work: from tha

‘ pdint'ashfar as what has been moved: and what-I can

’.s

Q .50 you would start trylng to’ dust for prlnts at the

scene. as well or for the 1tems that they told you were

'moved?

.‘A' If i is an item that I;canfprcCeSchh‘thegscene,-I

typically'like to‘prccess it on the scene.” The IeSSIStuff;

I have to take away from the house 1t is. better for me and
T1t is. better for the v1ct1m.¢’ |

Q- So you can do 1t two- dlfferent ways. You can process

it there‘at.the scene or you can collect it and take it
back to the 1ab and process it. for prlnts? -

A There .are certaln items that you can't process ‘on the
‘scene ‘1ike paper items. I can! t<process paper on the
scene, I don't have the chem1cal with me. It wouldn't be
a good idea to carry around these chemlcals.rn a»truch.

If there is something'like‘paper'orysomething like that:

that I have to treat and there is a good chance that there
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is fingerprints on it. I will collect that and process it

at the office. If there is other items that I can't -

process on the scenée because I don't- have the equipment I..

‘will collect it and process it back at the office. But

otherwise if I can leave it I typically process it there . .
on the scene and leave it there..

Q So there is more,thah one way to collect

fingerprints. You can .dust for themn. ~You heard earlier

about another method called ninhydrin. I believe you also

. testified something fhat was similar to super glue?

A Yes sir.
Q Can you tell us a little bit about each one of those?
A Sure. When you are dusting with powders a

fingerprint is.composed of, majority of a fingerprint is
composed of water and amino acids and other secretions
from the pores in your fingerprints. Once you have
touched an item and you have left your fingerprints on the
items I can come back with a powder, it is a fine powder,
use a brush and I can develop those fingerprints. That is
one way. After I develop the fingerprints I put tape on
it, 1lift tape‘and then I pull the fingerprint off the
surface and I put it back on a fingerprint lift card.

That is one way to get a fingerprint. Another way to get
a fingerprint is if -you have a porous item and what I mean

by porous is I mean it will absorb, it will absorb the
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fingerprint. So paper, if you touch a pice of éaper with
your hands ‘that fingerprint will be absorbed into the
paper. Just like if you take a drop of water and drop it
on a piece of paper eventually the paper will.abso;b the
water and itAwill dry. ‘The.same thiﬁg;ﬁappenédwith a
fingerprint. The fingerprint is transferred onto the
paper and then it is‘absorbéd inté'the péper. And we éan_
process that with ninhydrin’écetone and then develop the
fingerprint. The fingerprint will turn a purple color
because it is reacting with the amiﬁo acids left behind in
the fingerprint. Another way that-we'can=fingerprint and
it is more of a deveidpment and a preservation is using
what we call super glue fuming. I don't know if anybody
has seen Beverl& Hills‘Cop, kind of the same thing. ‘When
he puts the super glue in the coke can and puts it in a
light bulb and'putsiit in a fish tank. The super'glue'
fumes Qill adhere to thé fingerprints if you havé an item
that has been touched. It is a good idea on a rigid
surface or a surface that has got a little bit of a
texture;lyou~can éctually put it in there and develop the
fingerprint and it will actually‘preserVe it. It will
preserve it somewhat. I am not going to say it is not
going to be indestructible but it will be préserve it
somewhat. It will make it more stable, mofe sturdy where

you can put powder on it and then 1ift it and the
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fingerprint will still bé_together, the fumes and the

super glue will still b§ there and yoﬁ‘come.back-if you
had to and apply mof?'ﬁowder and 1ift it again. That is
another way we can .collect fingerprintq. It is - just like
the first way,.ﬁhe only thing we are doing is we are using .
a cyanoacryvlate for the super glue to make the print more
rigid and more durablé. .

Q And there is other possible methods as well or are’

. these the only ways?

A There is a number of different chemicals. There is a

. number of different, you can use ilodine fuming which is, T

am not sure if'I can, go ahead.
Q You were saying about the print being more stable
with the super glue. 1Isn't it possible that even after it

has been super glued and try to be dusted the print could

: juét disappear?

THE COURT: That is an improper question, anything is
possible. Ask a proper question. The proper way to do

it, is more likely than not.

Q Is it more likely than not that after having been

. fumed that once you go to dust the print that it could

disappear to the visible eye and that other methods would

- have to be used to collect the print?

A Are you questioning if the fingerxrprint is going to

disappear?
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Q ~ Not that it would disappear, it would still be

‘présent but you wouldh't be able to see-it with your mnaked

-eye.

A Once‘you apply the powder?
¢ 'Right.
A I am,~y§s.that is-pdssible.
THE COURT: . No sir, we are not dealing with
possibilities. ‘That calls for speculation which I can't

allow. We have to deal, you.are~anfexpertiwitness,’you

"have to give an opinion to a reasonable degree of

certainty in the fingerprint world, more likely than not,
not possible, more likely than not.. |
A Yéé,~sir.' |

THE COURT: If you are going to render an opinion it
has to be more likely than not.

A Yes; sir. When you fume it and you put powder on it

: the'fingerprint doesn't go anywhere. It is still there,
“you just might not be able to see it with your eye. And
~one, like I had said yesterday. - I stumbled upon a way
that you. can get a fihgerprint from a plastic bag and that
:is typically,what happéns. You deveiop,a fingérprinﬁ

-using super glu¢e on a plastic bag. You put powder on it

and it is, you can't see the fingerprint anymore. The
fingerprint was still there, you just had to 1ift. it

differently or obtain it differently from that surface.
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Q So the -dust, necessarily7&ou can dust something and
not see a print but‘ifiyou_w6uld use“énother method you
may been able to de%élcp é‘brint that was existing on that
item?

A Different items like pbpousAénd,non~porous, there 18
different ways to process for fingerprints. I wouldn't
treat a piece of glésslwith ninhydrin'acétdne.

Q - Let's go back to a ckime scené when you go to a

burglary. -What type of items would you aQtual dust, would

you «dust the doorknobs?

A You can dust the doorknobs, yes.

0 - Would you dust the windowsills?

A Yes.
Q If that was a point of entry, a presumed point of
entry?

A I would, I like to say I would dust for fingerprints
or try and get fingerﬁrints from all affective areas. And
by affected is, T try to follow as far as if hé came in
the window, you know, the area around thevwindow. If he
came in the door the area around the deoor and any of the
areas -affected inside the residence where he has actually
moved stuff around. That just limits turniﬁg the whole
house black with powder.

Q If the poinf of entry was.a broken window, a presumed

broken window would you dust the shards of glass around
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the window?
A I would,- yes sir.. -
Q On the shovel, ther@-was.tesﬁimbny about a shovel.
Is it possible to, is it more likely—- |
| THE COURT: Jqst ask him,-Can'you;‘
Q Cén-you gét a fingerprint off of a shovel handle be

it‘plastic and/or wood?

A It depends on the condition of the shovel handle. A
fiberglass, a nice smooth fiberglass shovel handle that
has not been used and not all scratched up ‘and tore to
pieces,'yes you can get a fingerprint from. An old wooden
weathered shovel handle, moré likely than not you are not

going to get an identifiable fingerprint off of it. A

brand new wooden handle that is nice and shiny that still

as the lacker coating and everything on it you. can get a

fingerprint from it, yes. So'it all depends on the

-condition of the handle fhat you are dealing with.

Q When you say, 1f you had gone to a crime scene and

you-were told that these items were on a desk and the

items were moved arcund would you dust the desk itself?

A It depends on the surface, a lot of things depend on

the surface that you aré dealing with.4 If I go to a.house
and there is an éntique table or an antiqué~desk that the

victim said they moved so and so and such and such off of

this desk. And I will instruct the wvictim that I can
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permanently damage this piece by putting powder to it and

"I would let the victim make the decision whether or not

they want me to damage their property. So I mean it all
deals with the type of surface you are talking about.

Q . How about the pull handles. on drawers?

‘A Typically the pull handles on drawers are not going

to give you enocugh surface area. Now when you are talkin
about pull handles I am just thinking of the iittle small,
the beveled and the decorative handles that are looped on
a'drawer. Is'that what you are talﬁing about?

Q Any kind of hanale that would be on a front of a
drawer. You would have a round knob on some. I don't
know what was in the, the possibilities,,I dén't know what
was in the house in this case. But are there some handles
that are pull handles that you would be able to get a
print off of? K

A It all depends on the handle itself. There are some,
it is almost like trying to fingerprint this right here.
There is,not enough surface area onvthis cord to leave\an
identifiable fingerprint. But a larger pull knob or
something, yes, you could probably get an identifiable
fingerprint from it. There is a lot of factors involved
in fingerprinting.

Q .Would you fingerprint, if TV's were taken would you

fingerprint any remaining TV's in the house?

161
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A Once again, I will go back to the victim. If the

victim says that TV has ‘been moved then yes I am going to

fingerprint it;.I am géing to try to gét a fingerprint

from it. But the victim says that TV has been sitting
there and it has been»sitting there for fears and you can
see the dust around it, it has not been disturbéd why |
Create“more of a mess.

Q Have you ever had a case where items of evidence were

" collected by another jurisdiction?

A Have I been on a scene where evidence, are you asking

where I have been on a scene-—-

- Q -Where evidence has been recovered from another

jurisdiction?

A And they have submitted it to me for procéessing?

'Q  What would happen on that.

' THE COURT: First of all ask him has he ever.
Q Have you ever worked on a case where evidenée was
collected or recovered in another jurisdiction?
A I have assisted other agencies with crime scenes, yes
sir. I hope that answers your quéstioh@t
Q Have you ever been involved, it was in Aiken County,
a case or when you were in Greenville and evidence from

one of the crimes scenes that you were working was

_collected or recovered in another jurisdiction?.

A Yes.
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N

Q How would you, would you .get the evidence back or

.what would be thesproceés in. that? -

A Typically -if we have a burglary in Aikeniébunfy‘and
fhey find éroperty and recover property in Edgefield
County. If they'récovef’it t&pically the investigators
will handle recovering the evidence”and it will"bé their

decision if‘they want it processed or if they even think

‘it needs to be processed.

Q So the recovery agency will decide whether or not to

procéss the evidence that they collected?

A The investigator, say my house was broken into and I

had a flat screen TV missing and.the.serial number was
entered into the NCIC computer and ﬁy TV was found in
Edgefiled County. Tﬁe investigato; that was assigned to
my burglary case would be the one that would be ‘
coordinating getting that TV back. I wouldn't, as a
forensic investigator and I am probably using me as a badA
example, just I am a citizen. But the forensic
invesﬁigator that came out to the burglary of my house
would be the one to coordinate the recovery of the
property.

Q Okay. How long could a fingerprint stay on an item?
A I am trying to stay away from possibilities. The
environment which the fingerprint is in will have a great,

will be a very strong determining factor as.far as how
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long a fingerprint can last. So I mean there is no set

time a fingerprint can last this long or ;hig long.. There -

is no set factor, it is all.envirommental. It is all what
is around the fingerprint as to how long it is going to
last.

Q _ I asked you earlier about.a windowsill. If a
windowsill was dirty and Ead_soot on it or dirt is it
possible to get a fingerprin£‘from that surface.

_THE COURT: Can, I am ndﬁ,going to tell you again.

Q - Can you get a print on that surface?
A It is possible. I mean, excuse me, sorry, Your
. Honor.

THE COURT: I mean it is not me, it is the rules of
évidencq, You have got to comply with it. I am not
fussing at you, just the rules req@irg that.

A . Depending on the amount of dirt or dust that is
involved and depending on how heavy or a §eéreter the-
individual who is_géing through the window is'you can get
a fingerprint. But it is a lot of variables involved. |
Q You We;e,statingvthat you got 36 points of minutiae
that was entered into AFIS in this éase? |

A Yes.

é How maﬁy points does it require before you can enter

a point or a print into AFIS?

A Are you asking about what does AFIS require?
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0 What does AFIS require you to have before you can’
enter a print? | '
A AFIS‘requires~8 points.
o Now is there a maximum number of points that you can
‘énter iﬁto AFis? | -
A You_éan énter as many points as you can.find. There

is not a set maximum numberyto my knowledge.
Q How many points is there on a fingér.or a thumb?-

A On average there is 50 to 60 points of identification

“on a fingerbrint.

Q Now once that print is entered into AFIS you told us

earlier, you testified earlier it kicks back a set number

of 30?
A Yes, sir.
';Q Individual cards or numbers?

A It sends back 30 respondents.
Q And you said that was_a number that y'all had chosen
as what you wanted to receive. What is the possibilities,

how high can you go in that number?

A I have never tried to increase the number.

Q How, -do you knéw how many'cards are stored.or how
many print identification cards are stored in.AFIS?

A I do not know an exact number of how many
fingerprints cards aré stored into AFIS.

THE COURT: You can give us a guesstimate.

165



- 166

S W N e

o O

10 -
-11

12
13
14
15
16

17
18

19
20

21

22

23

24
25

Chris Johnson - Cross by Mr. Hayes
131
A Millions, there would literally be millions, probably
miliions of cards. '

Q AFIS doesn't actually:give you, likefyou see on TV,

' one—hundred percent match, is that correct?

A No sir, it doesn't. It doesn't give you the CS?

‘picture- and overlay and everything like that, no sir.

o) That is sort of, identification is up to the

investigator that is looking at it?

" A Yes sir, ultimafely it is up to a huménhbeing to-lgok'

atland make the deﬁermiﬁation. -The éompﬁter dbés not make
the determination. o
Q Okay. _But it nafrows-froﬁ several million for you
based on a set -of little pattefns and miputiae thét there
is possibilities within this 307 .

A . Yes. Think of, think of the AFIS computer as a tool.
That is exactly‘what it‘is, it is a tool.. Previously when
I;wasAésked'What tools of*Wﬁat~can we use, what is

provided. One of the things that I said was the AFIS

workstation. ‘The AFIS workstation is a tool. It éllows

us to take this huge database and narrow it down. It is a
tgol,'it allows us, rather than lboking at every
fingerprint that has ever been rolled we can narrow it
down to 30.

Q ‘ Didiyou:look at the ‘other 29 prints. in this case or

how many cards did you go through before you stopped?
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A If I am not mistaken the‘f;rstione that I looked at

' was matched, I want to be careful to say not an

identification. When we, there was a match, The first

print is what I went‘én to look at'furthér.~.And.it was

" such a strong match'and such a, I was you know one-hundred
percent sure that this was the match. So there is not any

 reason to go look at the other 30.

Q So none of the other or 29 other cards were not
examined? .
A No sir, after that initial match and the following,

the protocol that we use, the ACEV. After going through

- those steps there was not a reason to go back and look . at

the other 29. We had already made the métch.
Q And that would be by 36 points,'the 36 points. .
A My work, yes, 36 points is what I entered and 36

ﬁoints is what I matched.

Q And you said there is a possibility of 56 to 60

possible points?

A 50 to 60, yes sir, that is what I said.

Q 50 to 607

A Yes sir, 50 to 60.

Q But if one of them points doesn't match it wouldn't

be ‘one-hundred percent jdentification then?

A If one of those points does not match, yes sir. If

‘one of those 36 that I was looking at did not match then I

132
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would not  -have made the match.

Q" - So.there wésvonlnyG possible points in that

" . fingerprint to identify?

A The 36 is what I entered.

0 What I am asking is, is there, 'you are telling me 50

to 60 possibLe'points a finger that can be used at any one

time?
A Oon average.
Q . On average. If any point from 0 to 60 was not

identical to the other it would not be a match?

A Yes.

Q | - On this paper that, the prinf that was developed on
was there any other prints on this paper? | |
'Theré were two' sheets of paper.

On any of those papers, was there any other prints?
Yes. '

Weié they able to be idenfified? ‘

I did not, I did not identify anything of those. I
did not make any type 6f'§omparison on those..

Q Was it because they weren't of quality to make an
identification or was it because you didn't look at them?
A Oncé I made the initial match I submitted it to
Lieutenant Adams.

Q Okay. |

A And that was as far as I went in the case, as far as
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the match.

Q Was there any-exclusion cards taken, ahy priﬁts taken
from the homecwnexrs ér the officers to say, hey; theée
possible printé may be found on these items that we
collected so that ycu could look at it to the exclusion of
h?meowner or ényane else?

A To my knowledge that was the only thing that was

. submitted to me.

0 So you couldn't tell me if Ms. Smiley's prints were
on that piece of péper then today? |

A Whose?

Q@  Ms. Smiley, the victim, the homeowners?

A  No, I could not tell you if her fingerprints were on
that piece of .paper at this éoint_and»time today;

Q Is there an error rate in fingerprint science. Kind

of like in SLED reports, you do a DNA report and they come

back with so many trillion that there is a possibility,

‘their exclusion of one person versus anotheg?

A No. It is all or nothing in a fingerprint
identification.

Q Have you ever had a situation where - you and
Lieutenant Adams disagreed on a identification?

A Yes, sir.

‘Q .. What happens on those situations? .

A I don't make the identification, I don't make the
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match. If he cannot see what I see it is not him.

O - On 'items hdw long, Iaﬁhink I ha&e already'asked.this
one. How long can a print last and you said it would
depend on a different timeframe? - |

A It depends on the environment, it depends on what

" that fingerprint is in, what it is on, what is arsund it.

Q How long could it-rémain an a‘piecé of paper in an

éir—conditioned home?
A It could last quite a while.

Q What doinu mean by quite a while, cah you quantify

that tb a number possibly?

A I can't get yduvan exact number of days;, no. ‘Like I

said, it depends on a'number of different Variables. I am :

not going to tell you a fingerprint can last one—hundred

years. I am not going to tell you that a'fingerprin; can

‘last one-hundred days because it all depends on the

environment. .

Q Do you have the 1ist that AFIS gave to you with the

- 30 different individuals?

A Do I have the printout of the screen?
Q Yes.
A There is a printout of the screen, I don't have it

with me but the screen was printed out, yes sir.
Q Was Mr. Cave's name the first one .on the list?

A ‘There are no names on the list,
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Q Was his identification the first one on the list
.going down the list?
A  Yes, as far as the SID number, the. first fingerprint

I looked aE.

Q Nothing further.
THE COURT: Redirect?
MR. MOLONY: No redirect, Your Honor.
THE COURT: You may step down.
MR. MILLER: The State calls Lieutenant Clay Adams.
MR. HAYES: Wé would object, Your Honor.
THE COURT: Object on what?
MR. HAYES: Bolstering and cumulative.
THE COURT: Oxr‘errulgd.

CLAY ADAMS,  being
first duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Miller:

Q Lieutenant Adams, who do you work for?

A I work for the Aiken County Shgriffs40ffice.

Q And how long have you -been employed by the sheriffs
office?

A ~  Since February 23rd of 2001.

Q What are your job responsibilities with the sheriffs
. office?
y: I am the forensic lieutenant for the sheriff.

171
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Q And~howfmahy”people”do you supervise in the forensics
office there?
A Fourpeopile.
Q And so you have experience involving fingerprints,

specificélly do you have any specialized educafion,

training or experience to allow you to idéntify collecting

" and examining and compare fingerprints?

A I do.

Q What kind of classes have.you taken?

A I have had advanced classes through the criminal
justice academy and basic fingerprint identification,
fingerprint processing, crime séene processing, advanced
fingerprint identification and other forensic courses.

Q . What kind of cextifications do you hold?

A I currently hold two statewide certifications as a
certified laﬁ'enforcement officer and a firefighter. I
hold a national certification aé a certified fire arson
and explosions investigator. And I hold an international
certification as a certified latent print examiner.

Q As a what?

A Certified latent print examiner.

Q What type of technical equipment do you use to
identify, collect, examine and cbmpére fingerprints?

A We typically usé just magnifying glasses or we can.

also use the automated fingerprint identification system
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or AFIS.

Q How many cases have you worked on over. the years

‘involving the collection, identification and examination

of fingerprint evidence?

A I cannot give an exact number but it is well in the
thousands. .
Q And in your professional experience have you had

occasion to identify a person by comparing latent
fingerprints with their own ink fingerprints?

A I do on a daily basis.

Q Have you ever been qualified as an expert witness to
testify about fingerprints in the courts of this- State?
A I have fifteen times.

MR. MILLER: Your Honor, at this time the State would
offer Lieutenant Adams as ah expert in the field of
fingerprint analysis subject to any voir dire that Mr.
Hayes may have.

THE COURT: Any voir dire as to qualifications?

MR. HAYES: No, sir.

THE COURT: Mr. Foreman and ladies and .gentlemen, he
will be qualified as .an expert in the identification of
latent and/or fingerprintsland will be allowed to give
opinions in that field.v
Q Lieutenant Adams, what is an ink print? :

A An ink print is a known fingerprint of a person.
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Q What is a latent print? -

A . A latent priﬁt‘is basically an unknown fingerprint.

e . . -
Those are’ones that we will develop -at a crime scene or

from items taken from a crime,scehe that need to be

identified. | I3

Q Are there different distinguishing-characteristics of
fiﬁgérprints? |

A | Yes.

Q What are some of those?

A BEach person's fingerprints are completely different

to everybody else's. They are very specific to you and
inside those fingerprints are what we call minutiae or |
points of identification. And basically what that is is
wellook for those characteristics such as bifurcations

which is where a ridge in the finéerprint would travel and

then split into two or a ridge ending where the ridge will

travel and stop and dots which are very short ridges. So
we look for those individual characteristics and where
they are located in the fingerprint that makes that unique

to that person.

" Q What kind of surfaces can a person leave a

fingerprint on?
A Numerous. There is really only two types of surfaces
in this world, a porous surface and a non-porous surface.

Non-porous surface being metals, wood, any hard surface
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where the fingerprint will actually stay on top of the
surface. Then you have a non-porous surface such as
paper, catrdboard that will absorb the fingerprint so the -
fingerprint is actually in it. ‘

Q I am sorry, I might have misheard you. The porous

surfaces are the ones that absorb and the non-porous

‘surfaces like for metal would be stuff that doesn't

abksorb?
A Correct.
Q Is it possible for a person to touch a surface and

not leave. his fingerprintvon it?

A . Very.

- Q What types of surfaces are not conducive of leaving

identifiable fingerprints?

A Your surfaces such as cloth, carpet, anything that is
very rigid and very sporadic. A fingerprint typically
requires a very smoqth surface or a kind of a dimpled
surface, something that the fingerprint would éctually
adhere to.

Q Are fingerprints impaired for purposes of
identification?

A We take an,unknown.or latent fingerpriﬂt»and‘wé
éompare them to inked prints or the known prints.

Q Are everyone's fingerprinfs unique?

A Yes.
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Q I want to call your attention to the exhibit

" previously marked as State's exhibit 4. Are you familiar

with this exhibit and you can take a look inside if you

need to.

o

am.
Why are you familiar with that exhibit?

Because I have done a comparison on this exhibit;
Where did you ‘get that exhibitlfromf
FromVInvestigator Chris Johnson.

Do- you know when yoﬁ'got it from Investigator

Johnson?

A May 5th of 2011.

Q0 - Where did you get that exhibit, where were you when’

you got it?

A In my office.

Q Did you examine that exhibit for latent prints?

A I did.
Q I want to call your attention to what has been

previously marked for identification as State's exhibit 10
and can you tell the jury.what that is?

A This is a copy of a ten print card with the name;

‘Albert James Cave, Jr.

Q Is that photocopy of that ten print card fairly and

. accurately represent the actual ten print card of Albert

‘James Cave, Jr. that you used during this case?
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A ~-It does.
Q And where did you get that, where did you. get the ten

print card that that is a phote copy of from?

- A From Investigator Johnson.

Q4 : And what day dld you get that, would that have been
the same day, May tne 5th of 20112
A Yes.
MR. MILLER:,,Your-Honor, at this"timetthe'State_weuld
move to introduce exhibit 4 and exhibit 10 into evidence.
MR HAYES: -No objection, Your Honor.
(Whereupon, State's Exhibit 4 and 10 were admitted
into evidence.) |

Q Lieutenant Adams, did you compare the latent print

marked number 1 on State's exhibit 4 w1th the flngerprlnts

.on this card, State's exhiblt number 109

A - I did.

0 What was the result of your comparison?

A Mylresu;ts were that developed on the front of AD
Scholatship Committee piece of paper as identified as the‘
number one for the right thumb finger of the person whose
prints appear on ‘the fingerprint card bearing the name,

Albert James Cave, Jr.

Q. And what factors did you base that conclusion on?

A . The individual characteristics of the fingerprints.

Q And you actually looked at the individual
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characteristics of the fingerprints or did you just rely

' on what Investigator Jchnson told yoéu?

A No, sir. I did the examinatiom.:

‘Q And how many points of comparison didﬂyou find?

A At the end of the idehtifidation process I.identified

50 points of reference. - o
o] And based on yoﬁr‘expefience and"tfaining how many
points of comparison are needed to render an aopinion as to
the identification of a person? ' |
A ‘It really depends on the clarity of the fingerprint
itself. We can make identifications as low as 6 to 8
points of reference. |
Q : Bpt you had 507
A Yes. '
Q =~ Based upon your experience in the field of
fingerprint.analysis are tﬁe,points of'¢omparison
conclusive as to the identity of_the latent print marked
number 1 on State's exhibit 4 with the known -ink print of
the defendant's, State's exhibit 107 -
A Very conclusive, yes sir.

'MR. HAYES: Objection.

THE COURT: What is the objection?

- MR, HAYES: He is sayinq he goes to the ultimate
decision as conclusively, Your Honor.

THE COURT: Overruled.
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Q bid you-compére,the,latent fingerprint marked number
3 on State's exhibit 4. with the. fingerprints on State's

exhibit 107

A I did.
0 And what was the result of that comparison?.
A Developed on backup exam 1 HIV consent form is

identified as the number .3 or the right middle finger of_
the. person whose prints appear on the card bearing the -
name, Albert James Cave, Jr.

Q ° .And did you also base that conclusion on the
identified ?haracteristics of the number 3 versus the
latent print that you found?

A I did. |

Q Based upon your experience in the field of

fingerprint analysis are the pdints of comparison

conclusive as to the identity of the latent print marked
number 3 on State's exhibit 4?

MR. HAYES: Objection.

THE COURT: All right, rephrase your question, more
likely than not.
Q Based upon your experience in the field of
fingerprint analysis do you have an opinion more probable
than not regarding the identity of the latent print marked
number 3 on State's exhibit 4 with that ten print card?

A I do. It is my opinion that the same contributor
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made the same marks from the ten print-card'to the latent,

- #"'MR. MILLER: "Your Homor, at this‘time we would like
to publish State's exhibit 4 to the jur§ and I would'like
to note, because of the materiélqlthat were used to;:
identify the fingerprint they areAin plastic sheets now
because if you touch them you can actually g=st, iﬁ can
turn your fingexs purple is what I ha#é.been'tpld. So Qe
don't want that to happen. And I am pointing out to the
jury thé circled fingerprint that was developed off of the
page.

MR. HAYES: We would object, Your Honor, he is
pointing out, he can publish it without showing aqd
pointing directiy to it;

THE COURT: "OVerruled. .Mr. Foreman and ladies and
gentiemen, y'all will have all of that evideﬁce back in
fhe'jury<room. You will have ample opportunity to look at
it.

Q Lieutenant, did you prepare a power point
presentation to explain in detail how the comparison of
the latent print marked number 1 and the ink card was done
in this .case?

A I did.

Q And did you prepare a power point presentation to
explain in detail how the comparison of the latent print

number 3 of the ink card was done?
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A I did not.
Q And why didn't you do that?
A For court purposes the number 1 finger identification

shows a lot of clarity and that_is what we wanted to
present to show how we do ouf_fingerprinﬁ gompariséns;

MR. MILLER: Your Honor, with the Court's permission
we wqﬁld~like'to have Liéutenant,Adams step down sO we can

go through the power point presentation on the biq screen’

- here and it will take just a second to get it set up and

put_it_into‘position{ '
MR. HAYES: I would §bject,'itlis cumulative and they
have alfeady had testimony on that point.

TﬁE COURT: Ovérruled. This is just a demonstrative
situatiqn; Mr. Miller?
*  MR. MILLER: It is, You; Honor, it is demonstrative

for explain%ng how the process went.
(Whereupon, the witness steps dowﬂ from the witness .
stand to present a power point presentation.)
A The first thing I have done is I have taken an
additional picture of the latent that was developed. This
is the latent print, this‘is a digital photograph of the
inked print of the right thumb from the ten print»éard. I

then put them side by side so that I could see them. The"

- first thing that we do when we are doing a fingerprint

examination is first we have to determine if the pattern
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is correct. We are looking for three different patterns.

You have a loop patterh, you have a whorl pattern and you

“have an arched pattern. Once we identify that we are of

the same pattern type'thén we can proceed. Had the two

pattern: types been different then it is obviously not a

" match and we stop right then. So once we identified this

7

"right slope loop meaning that the ridge comes inte. the

 pattern area from the right side, travel around the center

or the core of the fingeiprint and go back out the right

side, vice versa, left slope” loop, the'ridge'detail.WOuld

‘come in from the left side of the fingerprint, go around

the patterned core area and back outlfhe'left side. A
whorl would look like a circle and an arch would just be a
little bump. So we havévidéntified that both of these are

right slopellocps'SO it allows me to proceed on with my

- identification. Now what ‘we do is we take the latent

print and we look for the minutiae, the ridge detail that

makes it very specific to that person. ‘Like I said, the

detail that we are looking for are'bifurcations, ridge

. endings and dots.” And what I do is I map out the ones

that we can see. And in this case I have done 24. And

this is for court piesentation purposes only'otherwise it

“would be too jumbled and you wouldn't be able to see it

very well. So here on the latent print I have identified

- 24 points of referemce. I take the ink print and I look
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for the same ones. Now. in this case even though I have

identified 24 for the ceurt~presentation'purposes I went

J:ahead and I marked all of the.bifuréations, the ridge

endings and the dots that were visible in the print. 1In

“this case I have identified 50 in.each. ‘Bach one of these

X's represénts a ridge ending, a bifurcation or a dot.
Nowvwhat we do is ‘we can also take away- the fingerprint so-
that you can see the pattern or what we call'the
coﬁstellation.‘ This is actually what AFIS looks for.

When we enter a fingerprint into thé AFIS system and we

plot those points of minutiae it is looking for these

.constellations and it is mathematically looking for a-

similar constellation. That is how the AFIS system:
generally works without getting into its algorithms and
such like that. So by looking for. the same constellation
that is how it narrows the search down to ﬁs. But we do
the exact same thing when we are doing our cdmparisons;
We are looking for--

MR. HAYES: Objection, narrative, Your Honor.

THE COURT: Overruled.

A So our fingerprints also have :what we call, we have

three levels of detail. We have level one detail of a
fingerprint. That is where we can . maybe see what the.
pattern type is but we can't see. any of the ridges.  We

have level two detail of a fingerprint which we can see
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the ridges and we can make ‘an identification. 'On level
- ‘one detail we cannot. We can simply say'thatithey‘héve a
similar pattern but we cannot say that it is specific to

one person. Level two detail which is we identified the

G W N

pattern, we can also see the ridges, we can specifically

(=)

say that it is a person or it isn't a person. Now level

7 three detail gets it down aimnst to a micro level where we
8 'can.actﬁally see great details as far as the ridge

9 structure, sweat pores. So in this case I have identified
10  the delta region of this fingerprint and the pattern type.
11 We are going to get a little bit closer. I have

12 identified even closer part of the delta region of the

13 fingerprint and we are going to get even closer so that

14 you can rgally see the micro detail of.the fingerprint. I
15 ° draw your attention to the two dots, the third dot. Sée
16  how this ridge' travels up and stops. The two dots on the
17. other side, a dot, this ridge comes up and stops, another
18 shoxrt little ridge, this ridge comes in that ridge. That
19 is the same thing. Once again we have got the 50 points
20 of reference.

21 MR. MILLER: . -Your Honor, at this time the State would

22 move, I am sorry.
23 Q Lieutenant Adams, you did create this power point
24 presentation yourself?

25 A I did.
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1 Q And is the copy of the power point presentation that

2 was just shown to the Jjury?

3 A It is, |

4 MR. MILLER: Your Honor, at this time we would move
5 to introduce State's exhibit 11 into evidence.. |

6 THE COURT: ‘Any objection?
7 MR. HAYES: Nothiné. |

8 (Whereupon, State's Exhibit 11 was admitted into

9 evidence.) ' : \
10 Q Lieutenant Adams, I want fo ask you if you can

11 identify this photograph, State's exhibit 72

12 A I can. |

13 Q And.is that a photégraph of the inked print pointing

- 14 out the points of comparison that you identified from the
15 slide show?

16 A It is.

.17 Q And State's exhibit 8, is that a photograph pointing
18 .out the points of comparison from the slide show of the

19 latent print in this case?

20 A It is.

21 Q And State's 9, can you identify that?

22 A I can.

23 Q Is that the photogréph of the two prints side by side
24 for comparison purposes? |

25 A It is. oy
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TﬂE COURT : Yéuf Honor; at this.time the Statelwould
move to introduce exhibits 7, 8 aﬁ&‘9 into eviaence. And
thef have previously been shown to defense counsel.

MR. HAYES: Théy are cumulative, Your Hdnor.

THE COURT: They'ére cumulative but a lot easier to
handle than the slide so I am going to allow it.

| (Whereﬁpon, State's Exhibits 7, 8 and 2 were admitted
- into evidence.) |
Q From the standpoint of an expert witness in
fingerprint compariéon and identification when is an
identification of a fingerprint made?
A An identification, an official identification of the
fingerprint,isimade once we followed all of our steps.
And we have protocol in'place at the sheriffs office that
we call ACEV.

THE COURT: Called what?

A - ACEV, A-C-E-V. That stands for analysis, comparison,
evaluation énd‘verification. Once we‘have completed all.
the steps through the-Qerification process then thé.
identification is made.

Q So it is youritestimony that no identification of the
fingerprint was made in this case until you verified
Investigator Johnson's findings?

A That is correct.

Q What would happen if you disagreed with Investigator
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Johnsen's findings regarding -the fingerprint?
A . [Then an identification is not made.

Q Okay. In -.your experience as an expert witness

-of the latent prints déveloped in this case? -

A The two fingerprints that were developed, that were

-identifiable, the.one that was identified as the right

thumb had level 3 clarity. The 1 of the number 3, the
right middle finger had level 2 clarity.

Q - And level 3 clarity again, is that the third level
that you were talkiﬁg about of the magnification on the .
slide show?

A The third level detail is a greater quality.

Q Did you prepare a written repdrt on your findings in
this case? .

A I did.

Q I am going to show you what has beén marked for
identification as State's exhibit 6. Is that é true and
accurate photocopy of you; written report in this case?‘

A It is.

187

.regarding firigerprints what is your opinion of the quality.'

MR. MILLER: Your Honoxr, at this time the State would

move to introduce State's exhibit . 6 into evidence.
MR. HAYES: Without objection.
(Whereupon, State's Exhibit 6 was admitted into

evidence.)
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1 Q Lieutediant ‘Adams, we have héard a little bit about
2  the terms come 'up a couple of times;'éecreter.~_What ddéé»"
‘ 3 that mean? | ~
T4 'A A secrepgr, we aré-all secreters. AAnd when we say
5 éeéretion; that is_the release of the sQeat through your
‘ 6- sweat poreé, be it under your arms, your éroin érea_but |
7 also'on ydur~hands where you‘have your sweat'pores.' So é
8 secreter is-one that allows for the sweat to leave thé
9 pores. .
10”» Q- | bb peoplévsecrete at different rates?

11 A Yes.

12 Q Is one sex more likely, does one sex secrete heavier
113 than another sex? ‘

14 A Sometimes. It all goes back to the amount of sweat
15 pores that you have. If you have a lot of sweat pores you

16 aré going to sweat a lot. If you don't haﬁe very many

17 'sweat pores- then you typically aré not going to sweat asi
18 nuch. |

19 Q - BaSed-ﬁpon your examination of the fingerprints in

20 this case;.specifically levél 3 detail'examinatibn can you

21 offer an opinion as to Mr. Cave's level of secretion?

22 ' MR. HAYES:  Objection. Improper question.
23 : ~ THE COURT: Improper guedtion? Overruled.
24 Q Can you offer an opinion?

25 A I can.
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Q And what would you base that opinion on?
A The amount of detail ln the flngerprlnt.
Q And what would your oplnlon be as to his level of

being a secreter, would he be a high secreter or not?

MR. HAYES: Objection,‘Investigatbr,édams is not an
expért in biology or human anatomfbor analysis.

THE COURT: Sustéined, move‘aldng.
Q | What'woﬁld»ydu,be 1ookin§ at to make a determinatibn
such as thét; Lieutenént Adams?

THE COURT: You haven't qualified him as an expert in
human secretion now.

- MR..MILLER: Can‘we have a‘sidebar, Your Honor?

THE COURT: You may but I don't thlnk you are going

to change my mind.

(Whereupon, a bench conference was héld in the
presénce of the jury but out of the hearing of the
-jury.)
Q : Lieutenant Adams, when you looked at the.level three
details on the defendant's fingerprint were you able to

visually identify his sweat glands in that level three

magnification?
A Sweat pores were identified.
0 No further questions.

CROSS-EXAMINATION

By Mr. Hayes:
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Q Lieutenant Adams, when-you are looking at a
flngerprlnt or a latent. unknown how. many points are
p0331b1e for 1den*':Lflcat:|.on'> .
A Depending whether it - ig . a finger or a palm. There is

a greater amount of detall in palms because-the surface

area is obvionsly-greater.'

Q In a thumb print how many possible points of

minutiae ‘would- you use to find for identification is there
in a flngerprlnt, in-a thumb pr1nt°

A Typically in a full rolled flngerprlnt there is
anywhere from 60. and 80 p01nts on average Everybody is

dlfferent but on average.

Q@ So it is plus or minus some as well?
A Yes.
Q Okay. Did yod examine the paper yourself for prints

or were you glven the flndlngs from Investigator ‘Johnson

to rev1ew?

- A No, I actually’examined the pieces of paper.

Q . When you were given the pieces of paper from
Investlgator Johnson had he told you what his conclusion

was before you viewed it?

‘A Yes,
0 So you knew when you were looking at it he came to a
'conclu51on and who that suspect he belleved it was°

'A Yes.
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Q I guess my question would..be, it is not double blind?
In a.double'blind ekperiment-he;had-no answer before he
looked at it and you didn't know his answer before you
looked at it, you knew his answer?‘

fes,}bn the.first ?rint:

Ckay. Do you ever get called to crime scenes?

I do.

Do you have an idea to how many you have been to?
No, sir.

Okay. Do you go to burglaries?

Yes, sir. |
When you get to a‘burglary how do you get there?

-By my county issued vehicle.

Who gives you the call and request &our presence?

It can depend, it can-be the road supervisor or it.
could be an investigator with the criminal investigations
division or their lieutenant, really anyone at the
sheriffs office can, with'rank, can request that forensics
be requested. '

Q. Oncé you get to a crime scene what wouid be your
role, what would be your job for you to do once you
appeared?

A ' .Would be to process the scene for any physical
evidence.

0 And prdcessing the scene, how would you determine
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what you need’to-process?

' 'MR. MILLER: ° Judge, he dida't go to‘the crime scene |
in thisjéase, he is asking about speculating what he would
dé_at’an imagined crime scene.

THE COURT: We are getting a little off field in this
case. I am going to give him a littleabit of lead way

but, Mr. Hayes, the crime scenes can be anything from

"murder down to you writing a bad check.

Q At a burglary what do you base what you needed to
collect or dust on? '
A Based on what I see and what the homeowners that are
familiar with the houseltell me.
Q Is it possible to get-- '

THE COURT: WNot possible.

Can you get p;ints off of wood items?

Depending on the wood.

How many prints dia you find on the paper o;her than
Mr. Cave's?
A I am sorry?
Q How many other prints, were you able to identify any
6ther-prints on the paper?
A No sir, there was only two identifiable prints on the.
two pieces of paper. |
Q So there was only two prints that you were able to

make identification. Was there any other prints on the
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paper?
A Yes.
Q They were,jﬁst too smudged, too small, nct .enough
clarity?
AV Yes, sir. | -
Q \ Were any of the other 29 cards also éxamined by you
from AFIS?-
A No.

Q The only card you reviewed was Mr. Cave's?

A That is correct.

Q Looking at a fingerprint, if there is one minutiae
different that would mean it wouldn't be one;hundred
percent-match, correct?

A Not necessarily, no sir.

0 How islthat2

~

A A fingerprint which we call in motion, it could be a

‘double tap, it .could be a tap and a turn. But sometimes

there are forces of the pressure of the\finge;print that
can allow for distortion. So it really depends on the
clarity, if it was a very high clarity fingerprint with no
mofiqn or distortion and there is a obvious ridge ending

or an obvious bifurcation then yes. If it is not there

-

‘and it cannot be explained due to the slipping or the

pressure of ‘the fingerprint then yes, you can say that it

is not a match.

193
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1 Q And the only way to know that would be to gb and find
2 all of the minutiae, correct? |
3 A . I am sorry, I don't understand.
4 Q The only way to know if there was not one mindtiae
5 _not matching would be to go through and7look and compare
6 each minutiae until you ran out of possible minutiae? -
7' . A 'No sir, not necessarily. When we look at the CLarityk"
8 of the print we look at the afeas that are identifiable
9 becausé:a full fingerprint is not captured typically.
10" AQ © Was-a full fihgerprint‘captured.in-this case?

11 A. It is very rare to have a'full‘fihgerprint captﬁre

12 :and it is by the way we" handle items.

13 Q My question is, was there one found in this case?
14 A  I am sorry, ésk;the question again.

: 15 Q | Was there a full fingerprint found in this ééée?.
16 A .- No, sir.

S Y Q How much of that print then would you say is
. 18 captured? o |
19 A . I would say probably nine-~tenths of it?
.20 Q ‘Nine-tenths of it? »
21 Al Aboﬁttninety percent of that_fiﬁgerprint- A full
22 fingerprint_is wﬁat we call a full roll which is cuticle
23 - to cuticle. Because we have ridgé detail all the way to
24 the sides of our fingers. However when we handle an item

25 we are not really handling it with the side of the
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fipgers. :Solpypically,we wind up with the core and delta
regions of the fingerprint.
Q Is there ény way to tell how long a fingerprint is on
one piece of paper?

A’ No, sir..

Q How long can a fingerprint survive on-a piece of
paper?
A There is no way for us to tell. It all depends on

épvironmental factors, it depends on a lot of factors as
to how long a fingerprint’s life span will last.

0 On your report, you wrote your report on the 1lth of °

. 2011 however Gerald Turner has testified that you

collected it from Chris Johnson on the 4th. What is the
difference in timeframe?
A I am not sure. _

MR. MILLER: Objection, Your ﬁonor, that is not what
the testimony-was, A |

THE COURT: What was your question?

MR. HAYES: His report was written on the 4th, I.am
sorry, written on the llth._'However he picked up the
print frqm Gerald Turner or brought the print from Gerald
Turner that he coliected.from Chris Johnson on the 4th. -

THE COURT: What is your question?

Q Why the discrepancy in the timeframe?

a First of all, that is wrong. I got it from Chris
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Johnson on the 5th.

0 You got it on the 5th?

A Yes, sir. '

Q Why the discrébancy then from the 5th to the 11lth?

A Well, there are several brobably'factors to it. One,
the second fingerprint identified was of poorlquality. It
takes a while to do‘a fingerprint examination-as well.
Also I beliéve we were in generai sessions court at the
time of; the week of the 11lth, the early part of the week.
Q So you got the print the week before?

A Yes sir, on the 5th which I believe was a Thursday.

Q ‘How come on yoﬁr report you don't have any mention of
the number of points of minutiae on any of the prints?

A Because the points of the mihuﬁiaé; how many we get
is irrelevant. It is whether or not we have come to a

conclusion that we have identified.

Q When you get evidence, you are suppose to sign it out
yourself? (

A I am:SOrry?-

Q You go to Mr. Turner and tell him you want to pick

something up and you would have to sign for it?

A It really depends on what the evidence is. Typically
the fingerprints, no sir. When: they are-developed they
come straight to me.

Q Once. they are developed.they come to you?
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A Yes, sir.
Q But the processing wouldn't - be compieted untii you
cenfirm the findings of Chris Johnson?.
A fhat is correct. What the chain of'custqdy is
showiﬁg is that Cﬁris Johnson had- control. of the

Fingerprlnt, he then signed it. over to me and then I had

control of the fingerprint.

Q Where do you store your fingerprints?

A .The identified latent fingerprints are identified,
they.are stéred in what we call ID one which is in a
filing cabinet inside my office.

Q. Which is not in the evidence locker, with under the

supervision of Gerald Turner?

A No sir, it is under my supervision. - It is stored in
my office which is a secured facility of the sheriffs
office.
Q Nothing further.

. THE COURT: Redirect.

REDIRECT EXAMINATION

By Mr., Miller:

Q Lieutenant Adams, you testified that a rolled print,
you described that as Cuticle-té cuticle would have 60 to
80 points of minutiae on average?

A .On average.

Q How about a slap print, would it have fewer points of
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minutiae because of the fact that it would have less
“detail? -

A It will have~-
‘MR. HAYES: Objection, leading.
THE COURT: Sustained. Rephrase.your question.
Q Would axslap'pr$nt have more points of minutiae than

a rolled print or fewer points of minutiae than a rolled

print?

A Fewer.

Q  No further questions.

THE COURT: You may step down.

MR. MILLER: Your Honor, at this point the State
would put its stipulation on the record.

THE COURT: Ladies and gentlemen and Mr. Foreman,‘é '

-stipulation is just an agreed upon facts that both sides

agree that is truth. They are going to enter the
stipulation thaﬁ deals with one of the elements of
burglar§'first. And I will tell you all about that at the
conclusion. There are many elements to burglary first and
many ways to prove it but one of the elements deals with
this stipulation and I will tell v'all about that when I
charge you. A stipulation means that both sides agree.
MR. MILLER: Your Honor, as to indictment
2011-GS-02-1031, the indictment for burglary in the first

degree. The State and the defense stipulate that the
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defendant, Albert Cave, Jr. has two prior con&igtions for
burglary. And that is dated yesterday's date;‘August 22nd
of 2011. | |

Your Honor, the State rest.

THE:COURT: Mr. Foremén and ladies and gentlemern of
the jury, that means that the State has completed all of
its evidence. I have to take up a couple matters of law
and motions with them before I bring you back out. I have
asked the bailiff and she has got the menu from the Bowery
which is up the streét. Go ahead and place your order and
it looks like you willibe deliberating around lunch time
so I will have that order delivered to.you so we don't
have to waste time going out to eat. Go on back and take
a break and please don't talk about the case.

(Whereupon, the jury was excused from open court for

a -break aé 11:00 a.m.)

THE COURT: Anything else by the State?

MR. MILLER: ©Nothing from the State, Your Honor.

THE COURT: By the defendant?

MR. HAYES: Your Honor, as to the charge of grand
larceny the defense would make a motion for a directed
verdict taking the evidence in the light most favorable to
the State, Ms. Delane Smiley testified that the laptop was

purchased five years ago--

199

THE COURT: For about $1,300.00 dollars or $1,200.00
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and the TV's are about $700. So right at $2,000.00
dollars. The laptop is moére than five years old. Mr.
Miller. ‘

MR. MILLER: Your Honor, the teétimony from Mr.
Smiley was the Value.of.thé items was $2,200.00 dollars
and for the purposes of a directed verdict motion that
should be sufficient to submit the question to the jury as
to the value of the items that were stolen.

THE COURT: Mr. Hayes.

MR. HAYES:. She actﬁally had specifics though, Your
Honor, as to the value and when they were purchased. And
she was able to tell that the laptop was purchased five
years ago and for the‘purposes of the grand laréeﬁy‘the
value is not the replacément or the pufchase value but the
value of the property at the current time.

THE COURT: I will take that under advisement. What
if I.grant the motion for the directed ﬁerdict on the
value. 1Isn't tﬁere another grand larceny less than
$2,000.007

MR. MILLER: It would be just lessor included of

~grand larceny, less than $2,000.00, Your Honor. Your

"Honor, what the defense is doing is putting Mr. Smiley's

testimony against Ms. Smiley's testimony and saying her's

is more credible. If you take it in the light most

' favorable to the State then Mr. Smiley said without any
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...equivocation it was $2,200.00 dollars wérth of stuff that

had beén.stolen;r .
MR. HAYES: Your Honor, she was the one that claimed
she purchased the laptop.. |
'THE-CObRT: I‘undérstand that. As in-all cases yoﬁ

have got a little bit of difference in the testimony. I

-will charge the lessor included grand larceny. What is

the next one down. ' .
N MR. MILLER: It'wéuld.just be .petty larceny is less
than $2,000.00. ' |

THE COURT: Okay. .I will do-a lessor included.

MR, MILLER: Without ény objection from the State,

JYour Honor.

MR. HAYES; As fo the burglary first, Your Honor, the
defense would make a motion for a directed verdict taking
the evidence most favorable to the State that a reasonable
jury could not possible conclude that Mr. Cave burglérized
this home based on a single fingerprint;

THE COURT: Well ﬁe have a lot of cases, cases that
you handed up to me yesterday. The Anderson case where
there was a;single fingerprint on a burglary case. And I
seen a lot of fingerprint testimony over the years. And
this new power point presentation with‘th; comparisons is
awfully compelling. From my review of it there is ’

obviously evidence in the record that if the jury believes



202

Lo w N Lol

O W N ey W

10

11

12
13

.14
15
"16‘
1T
.18

19

20
21
22-

23

24

25

167

- that-it is his fingerprint.l He wasn't suppose to be in
there and the victims don't know him and-they could

reasonably conclude that he was the burglar. At this

stage of the game I have to be concerned nqt'withAthe

'weight of the evidence but the existence of the-evidence.'
Not omnly the power point presehtation and the'evidence in
the record but the testimony by Lieutenant Adams believed

by the jury it can certainly support a conviction.

.Respectfully denied.

MR.,HAYES: I w1ll ‘also like to add, they couldn t
add a .date as to when the print was~placed.
THE COURT: . Respectfully denied; That all goes to

the weightvof the evidence, not the existence of it Tell"

‘me about.your'defense, how many witnesees do you intend to

call?
" MR. HAYES: AThe'Qefense wopld’reet,'Your Honor.
THE éOURT: Let me make sure Mr.;éeve.undersfands.
Mr. Cave, if you will stand and raise;your right hand;
please.-: | .
ALBERT CAVE, " JR., being
first duly swern,'teafifiedzas:fdllows:‘.
THE COURT: Mr. Cave, we have reached the stage of

the trial where obviously you ‘can present a defense and

included in that presentation you have the rlght to take

the witness stand and testify about the facts in this
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case. You also have the right to claim the*protectibns
that are given .to you or any defendant among the Fifth
Amendment of thé_Constitution of the United States which
basically says that no person shall be compelled in any
criminal case to be a witness against themselves. Which.
meaﬁs this,'if,you take the witness stand which.you have a
right to do you will be subjectfté-the same rules of

evidence that everyone else has, in other words you will

‘be subjected to cross—examination. I am informed that you

also have a prior record, one is more than ten years old

but one is within the ten years and it could be. used

~against you for impeachment purposes or to attack your

credibility if I determine it is more relevant than
prejudicial to you. If you decide not to testify like
your lawyer says you have made that decision, then I will
tell that jury that they cannot hold the fact that you did
not. testify against you in any manner whatsoever. And I
would further tell them that you have the absolute right
to remain silent arnd I will further tell them that they
can't consider the fact that you did not testify during
their deliberations. It is a matter that cannot be -
discussed by them at all when they decide your guilt or
innocence. Now, do you understand your rights to remain
silent and do you understand your right to testify?

MR, CAVE: Yes, sir.
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THE COURT: And you will need to make a decision
whethsr you want to testify or don't want to testify. And

I assume you madé that decision and do you need any

additional time to review it?

MR. CAVE: No, sir..
THE COURT: And I assume you do not want to testify?
MR. CAVE: - No, sir.
THE COURT: Any questions you need to ask me about
that decision? ,
" MR, éAVE: No, sir.
THE COURT: All right. So by not testifying, Ms.
Aives, you Have got the last afgument, correct?
‘MS. ALVES: | Yes,'sir.
THE COURT: Since you haven't put in any .evidence in
you get thegiast argument. .Is that correct, Mr. Miller?
MR. MILLER: Yes sir, Your Honor. |
THE COURT: It is teéen after 11:00. We will take
about a ten minute break. As far as the charge goes, we
have the standard charge, the burglary first charge that

y'all handed me yesterday dealing with'the elements, two

- prior burglaries, I will charge grand larceny, lessor

included offense of petty larceny or I might just say find
the defendant guilty or not guilty of the crime of grand
larceny and I will have a interrogatory, please state the

amount of goods or the value of the goods or I will do it
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however you want to.

‘Mﬁ. MILLER: We will be at ease to. just put:.larceny.

MS. ALVES: Put it at larceny over $2,000.00 and
larceny 1ess than $2,000.00.' '

THE COURT: I will do that. We find the defendant
guilty of larqeny over $2,000.00 or under $2,000.00 or not
guilty.‘ _ | |

MS.'A;VES:..Yes, sir. ‘

TﬁE COURT: There are three checks.

MR. MILLER: That is fine, Your Honor.

THE COURT: There will bg two verdict forms. We find
the defendant not guilty or guilty of burglary first
degree. We find the defendant guilty or not guilty of,
guilty of larceny over $2,00Q.00, under $2,000.00; not
guilty. We will take a-break.

(Whereupon, a short break was taken.)

THE QOUkT: . Is the State ready to proceed?

1 MR..MILLER: The State is ready, Your Honor.

THE COURT: Mr., Hayes?

MR. HAYES: Yes, sir.

THE COURT: Bring the jury in.

(Whereupon, the jury came into open court at

approximately_ll;BO a.m.) . S R

‘THEZCOURT; The State has completed their testimony

and the defendant is not going to offer any testimony so
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‘we have concluded all of the‘testimohy in the case. What
‘we have left are the final’ arguments of the lawyers.

. Under our rules where the delendant ‘does not put up’ any

evidence they go last in the argument Sthhe'State will

" argue first'followed‘by the defendant. Ohce‘they have

completed their arguments then I will charge and instruct.

. you on some general propositions of law and then the law

dealing with burglary first and grand larceny. Please

- pear. in mind that you have heard all of the,testimony,

that is what you will consider the case on. That is what
you will determine what the true facts are. The 1awyers :
final arguments is not evidence in the case,vobvioﬁsly
their adversaries for each others'particular side and they

will be arguing the evidence in the light most favorable

to their side but that is not evidence in the case, you

have already heard all of the»evidehce; But please pay
close attentlon and we w1ll complete the arguments, I will
charge you -and your lunch ought to be here about the time

if everything goes accordlng to plan, ‘by the time we

, flnlSh this and you can have the case and you can start

your deliberations. Mr. Mlllerﬂ

- MR, MILLER: Thank you, Your Honor, may it please the
Court, Mr. Hayes, Ms. Alves. Ladies and gentlemen of the
jury, I don't have any quotes from Colin Powell but this

case does bring to mind something that my father used to
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.tell me all of the time. When I went to law school I came

\

hcime after that first semester and I was réady to argué',.

the . finer points .of everything. It didn'timatter what  we

were talking about, I was going to take the contrary
reQiew and I was goiﬁg.to try to prove thaﬁisqmetﬁing was
of something wasn't. My father told me, just becagge you
ha&e a\law degr§e~and just because we are paying all of |
this ﬁoney for you to go to law school doesn't mean gou'
donft'have any common sénse. ‘And that is something that

is interesting to me because realistically this case is

"ébout common sense. Common sense tells you Mr. Smiley and

‘Ms. Smiley and Ms, Allen, none of them-know Albert Cave,

none of them-has ever laid eyes on Albert Cave before they

saw him sitting here in this courtroom. But Albert Cave's

- fingerprints are inside of the Smiley's home. Common

. sense, only one way that Albert Cave's fingerprints got

inside the Smiley's home, because Albert Cave's

-fingerprints were attached to his fingers, they were

attached to the rest of him and Albert Cave was inside the

-Smiley's home. He was in their home when it got

burglarized. Common sense. What was taken. You heard
the testimony. The flat screen televisions, one 37 inch I
believe and one 32 and a laptop. Those televisions and
that laptcp were valued at more than $2,000.00 dollars

then that is the cutoff ip our law, there is a cutoff
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there. ' If is more’than $2,000.00 dollars it is one
charge, if it is:less:than $2)000;60 d6l1ars’it is another
charge. But that is where the citoff is is the $2,000.00
dollars. And Mr. Smiley testified yesterday it was
$2;200.00 dollars ﬁorth of stufﬁ“ﬁhat gét stolen. Okay. -

But the value of the stuff that was stolen doesn't tell

'you who did it. There has to be some other evidence of

who actually was the one that took it. And so when Ms.
Smiley calls the sheriff's départmént and Deputy Kostyk
comes out there, Deputy Kostyk from his testimoﬁy'told‘you
what he did. And that had a lot of common sense to it.
You heard the same thing from Investigator Johnson and
Lieutenant Adams. He did exactly what one of the crime
scene guys would have done. Talked to occupants o6f the
home, find out from them where stuff has been disturbed,
work your way from the point o%ientry,'suspécted-point of
entry through the house and try to process it. And Deputy
Kostyk is there with admittedly not a whole lot of
resources and Depu£y Kostyk is looking for fingerprints
and he is not seeing any. You heard him testify, he
dusted several areas on the house, didn't find.any
identifiable fingerprints anywhere else but Ms. Smiley
knew these papers had been moved. Ms. Smiley knew that
those papers had been taken off of her laptop and put into

that chair. And Deputy Kostyk knew that if he was going
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to get a fingerprint off of those pleces .of paper he
didnft have the equipment to-do that. So what did he do.
He testified he-usedrrubbér gloves so he ﬁbﬁldn!t leave
any of his own prints on the paper and he secured them in
an envelope, he wrote'all*cf the information on_the

envelope and he filled out the forensics request form and

. he gives it to Deputy Roberts and Deputy Roberts goes and

turns it into evidence.. And then Gerald Turner says,
okay, log in the evidence and keep it secure, nobody else
is putting fingerprints on that stuff, keep it'éecure and
get it'to-Inﬁestigator Johnson so he can see what is on -
it. And you have heard all about thé process of how they
pulled that fingerprint out, how they made that . .
fingerprint stand out so that they coﬁld compare it to the
known fingerprint images. And all of this talk about
AFIS, all this talk about how that works. Ladies and
gentlemen, the testimony leaves me to believe that it was
similar to Google. You tell Google what you are looking
for and Google comes back with a bunch of résponses. How
do you figure out if Google has gotten the right responses
fo; you. You click on the link and when you click on the
link it takes you to a web page and it is either what you
wanf or it is not. If it -is not you click on the next
link down. And in this case all éf this information gets

submitted into evidence and it comes back with 30
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possibilities and they go to the number one possibilities
andenvestigator Johnson -starts makiﬁg those comparisons
between the known print of the deféndant and that thumb
print that is on State's exhibipi?;‘ And after he does all
of the things that he needs to az'he-says I think this is
a‘match,1'But the process doesn't end:. there. He has to
submit it to Lieutenant Adams who has to verify whaf he
does and how does he verify what he does. He goes through
and replicates the matching process. Investigator Johnéon
said 36 points of comparison when I submitted it to AFIS,
36 points of minutiae. He looked at-those 36 points.

Investigator or excuse me, Lieutenant Adams came up with

50, 50 points of comparison. Ladies and gentlemen, there

" is no doubt, none whatsoever Albert Cave's thumb print is

on State's exhibit 4. So what do we know about State's

exhibit 4. Well the defense claims you don't know why

that fingerprint got put there, you don't. But you are

not checking your common sense at the metal detector

whenever you came up here and served on jury duty.

.State's exhibit 4, top page, bottom page, the pages all

stacked up together like you would expect them to be
stacked up if they were in your house and you take four

prints right there and a thumb print right there. Pick

_ them up, set them down. Where did these pages come from.

If you want to just argue about something where did those
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'pages come from. Well maybe Mr. Cave was the person at

. ;he-papér mill who put the papers into the ream of papers

that Ms. Smiley'later.put into her printer and printed =

them out. /That is not reasonable. Maybe these papers

‘made it out cf their house, went somewhere, Mr. Cave got

thisffingerpriﬂt-on them somewhere e;se and then Ms.
5ﬁiley brought them back intakthé housg-but completely
forgot that she had ever taken these pages out of her
house. This is really, really bad luck that Mr. Cave's
fingerprints are on this paper. ThatliS‘notvreasonéble.
Maybe Albert Cave is on the AD Scholarship.Committee and
that is where he touched them at. Come on. The Judge is
going to talk to you about reasonable doubt and he is
going to tell you that reasonable doubt under our law is
prdof that leaves you firmly convinced of the defendant's
guilt. And why. Because, ladies and gentlemen, although
it is the highest standard in our legal system we as the
State.are not required and are not commanded to prove
something tp you beyondfény doubt because most often it
just can't be done. So we have to look at and we Have to
require of you and we have to impress upon you that proof
beyond'a reasonable doubt does not mean proof-béyond any
conceiyable way, there is just no way that this could have
happened any othgp way. It is.that proof that leaves you

firmly convinced of the defendant's guilt. Albert Cave
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-was in their house and Albert Cave left his fingerprints

on these two pieces of paper.“"Thumb print oﬁ the top,
third finger, middle finger, sorry itlwaé upside down,
third finger on the bottom. Matched Sy Investigator
Johnson, verified by Lieutenant Adams. I wahfnyou to
think back to all of the cross—examination questions that
Were'asked by the defeﬁse”in‘this'case. There has never
been a question asked of any member- of law enfoicement or
of the Smiley's or of their niece, not one question asked
that challenged their credibility. There were questions
that ask them to'clarify some things that they said.
Thére were quesfions that ask them to explain some things
that they said. But nobody challenged their credibility
and credibility simply means believability( And the Jﬁdéé.
is going to tell you when he charges you that qrgdibility
is something that you have to weigh as;érjufor when you
are deciding how much of a witnesses testimony you

believe. How much of that testimony you believe and how

‘much weight do you give to that. You do that by judging

their credibility. And when Mr. Smiley says $2,200.00
worth of equipment was, electronic equipment was stolen
from his house that day and Ms. Smiley comes up and says
well, I think the total of the TV's was over $700.00
dollars bpt_I am not entirely sure, it was probébly under

$800;00 dollars. And I think that the laptop cost
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$1,200.00 dollars. WNeither one of them, at least the

'deﬁense has not alleged that either.one of them is not

‘being truthful. -They arebtgstifying'as to what they know

and what they remember. But when it comes to Deputy
Kostyk, he is not challenged either on wliether or not he -

is.being believable or he is being~hohest, Deputy Kostyk,

why didn't you take the shovel. I didn't think we would
-get any identifiable prints off of the shovel.

.Investigator Johnson, would you expect to get identifiable

prints off of a shovel. Not if it was an old shovel with
a wooden handle. They,weren'ﬁ in the room, I don't know
if you noticed .this but they weren't in the room,

Investigator Johnson wasn't in here whenever Deputy Kostyk

was testifying. Lieutenant Adams wasn't in here when-

either one of them were.testifying. And yet their

testimony is remarkable somewhere all the way through.

. Well, would you take the wooden shovel. I looked at the

wooden shovel to determine what kind of condition it was

. in and then probably wouldn't expect to get any prints off

of it. Let me.ask you something else. What does a wooden

shovel prove. .The wooden shovel is outside the house}

Uncontradicted that the wooden shovel was outside the
house. Now the defense wants them -to take the. shovel and
the defense wants them to take all of these pictufes and

the defense suggests that he could go to Walgreens or the
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.Circle K anhd go buy a camera so that 'he could take all of

these photographs. < “Ladies and gentlemen, this is a very
disturbing and sad fact but a lot of birglaries aon't"get

solved.. That is just the way it is. Whenever you don't.

. have an eyewitnéSS’and'you don't - have video surveillarnce

. very often burglaries go unsolved. And Investigator. .

Johnson and Lieuténant Adams and the other two people that
work under Lieufenant.Adams, they ‘don't go to every
burglary scene, they testified to that. - Théy go to some

where- they think théré is ‘going to ‘be 'evidence that .can be

_cdllected. But what happened with Deputy Kostyk that day.

Deputy Kosfyk told you, I‘got'there,'i.looked in all of

these places, I didn't find any identifiable fingerprints._f

8o is he going to call his Lieutenant and tell his

.Lieutenant, hey Lieutenant, you better’ send out the crime

scene'guys"because I haven't been able to find anything

-here. Of course not. -The one thing that he felt like

there was a really good chance he could get fingerprints
off of, Investigator Johnson said you don't develop those
prints in the field, you send them to the lab. So what

did he do, he took the best chance to recover evidence

 that he had. He secured State's exhibit 4 and he sent

State's exhibit 4 to the lab. And fortunately,

fortunately for the Smiley's that evidence was there. The

defense wants a disposable camera from Walgreens. -Ladies
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and gentlemen, that picture tells a thousand words, that
picture is unique to that man. . .That picture .tells yoﬁ
that he.was'there better than any.video,Abetter thaﬁ:any
eyewithess-because we have all seen surveillance footages

on television and we have all seen the websites in the

newspaper and they say, authorities are looking for these

people and you can't tell who they are.. We have all heard

- stories about eye witnesses who got involved. I was

absolutely convinced it was this guy but it turned out
later I was wrbngfv Ladies and gentlemen, this doesn't
lie, it doesn't have a dog in the fight. And as far as

pictures go, pictures that could have been taken by Deputy

- Kostyk or pictures that could have been taken by Deputy

Roberts if she had ohly driven all the way back from North
Augusta to the Aiken County Sheriffs Office on Hampton
Avenue to go get a camera. This is better than any

picture they could have taken. Why didn't Deputy Kostyk/

“take the shovel. . Why 1s Albert Cave's fingerprint on

these documents inside of the house. Why didn't Deputy
Kostyk take photographs. Why are Albert Cave's
fingérpﬁints on these documents inside of the house.
Ladies and gentlemen, Albert Cave's fingerprints, no
matter what shortcomings the defense argues there are to
ﬁhe investigation that was done, this is all the proof

that you need. This is proof beyond a reasonable doubt
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. that - Albert Cave was inside of the home of the Smiley's.
‘This is it. -Here is how you know he was in that home.

‘Because his fingerprints are on that. pisce of paper and

this isn't a piece of paper that was found in the kitchen.

‘This isn't a piece of paper that was fdund underneath the

kitchen. These are the_pieées of.paper.thatfwere found in

‘the chair in front of. the desk where the laptop was taken

from. They are the pieces of paper that Ms. Smiley

testified were sitting on top of that laptop. before that

"laptop was taken.-_They were the piéces of paper that

Albert Cave picked up and moved so that he could steal
that laptop and those TV's.A Let's talk about common sense

some more and reasonableness. Ladies and gentlemen, .

reasonableness, Albert Cave got careless. He picks up a

shovel, he busted out not the bottom window, the top
window. Think about that for a second. He busted out tﬁe
top window so he could uhlock the latches on the window
and raise the window up so he doesn't have to climb over
the glass go get into the house.” He is going to do what
he can do whether it:is just pulling his sleeées over his
hand, whether it is just using his arm.and not using his

hand. He is going to do whatever he thinks he needs to do

" to make- sure he doesn't leave fingerprints right there

where evefybody is going to leok for fingerprints. By

that same token; because he is going out the door, he is
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going to do whatever he thinks he needs to do not to leave
fingerprints on the door. Cover up his hand in some way.
He got carelegs because the oné place he didn't realize-

that they would look for fingeiprints was on the one item

he picked up and left sittihg.there.. And we heard

Investigator or Lieutenant Adams, I am sorry, we heard

Lieutenant Adams talk a good bit about what kind of
materials do you get fingerprints from and what kind of

| materials do you not get fingerprints from. And

Investigator Johnson talked about the same type of thing.

You are looking for hard non-porous surfaces to get

fingerprints from. 8o if the bedroom is ransacked there
might not be anything in there. And, ladies and

gentlemen, that is another thing that we need to really

‘concentrate on. Nobody has testified that there were no

fingerprints. Deputy Kostyk said I was unable to find any

identifiable fingerprints. Lieutenant Adams testified

-that you could touch stuff and you could move_stuff around

and yoﬁ_gou;d manigulate stuff without leaving an
identifiable fingerprint. It may be smudged to the point
that it is useless. You may not have made contact with
that'item Where it would transfer something that could be
compared, looked ét, compared to another image. There is
lots of ways you wouldn't leave a fingerprint which is why

this is so significant. This is everything that they want
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olit of a'fingétprint} 50 points of'¢omparisoanieutenant

Adams ‘testified td.  Why would. it leave such a good

looking priht'bn'théi.piecé of paper. Ladies and

gentlemen, it is common sense. It is May in South

'Caroliha when.yqu.are'burglafizihg a house;'yoﬁr hands are

going to be sweaty. You‘are carrying TV's, you are
snatching up 1aptops, youf hands are goingiﬁo be sweaty,
ycu are going to leave & print on that poreous paper

whenever you handle it.’ Ladies'and_geﬁtlemén,“when you go .

“back into‘the‘jury room and deliberate you are going to
. have to answer a couple of questions and you have to

answer them unanimously. And the first question I submit

that you need to answer is does everybody agree this is

Albert ‘Cave's fingerprint. And if everybodY'agrees this

‘gis Albert Cave's fingerprint:then common sense tells you

Albert Cave was inside the Smiley's house. Ms. Smiley,

Mr. Smiléy and Ms. Allen all testified he had nQ_buéiness
in that house. Now you have got the, the defense is going
to;say; well we don't know when that fingerprint: got put
on there. Well Ms. Smiley testified $Hé:prinféd'thése
documents off of her computer at her home.  These papers
had hever left her home.  So common sense and my |
recollection is that 'Ms. Smiley said that she had done
that sometime in February and,they.have,been'there since

February. So common sense giveé you two options. Option
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number one is, on the day of the burglary Albert Cave

moved these papers and ‘that is when his:fingérprint got on

‘'him or the other possibility that scmetime in. February or

March or April or the first day of May Albert Cave somehow
got into-ﬁheir héme with anybody knowing aboﬁt it, put his
fingerprints on this item and left without dig;urbing‘
anything. That is not realistic, that is. completely
unbelievable. These documents put Albért Cave in the
house. The testimony of Deputy Kostyk-and all of our
chain witnesses and-Investigatof Johnson and Lieutenént
Adams pro&ed.beyond a reasonable doubt that these are
Albert Cavé's fingerprints. So what is reasonable, what
is common sense. That Albert Cave went into the house 6n~
May_the'2nd, sometime between the time that it Qas
burglarized or maybe before and put his fingerprints on
there but didn't do anyfhing else in the house and left or
that Albert Cave touched those documents while he was
burglaiizing the house, while he was stealing those two
televisions, those two flat screen televisions, whilé he
was stealing the laptop. Just because it can be argued
another way doesn't mean that argument makes any sense.
That is what my dad was trying to teli me. .Just because
yéu can come up with some hypothesis out there of how this
set of circumstances happened doesn't mean it makes any

sense. Common sense, ladies and gentlemen. Albert Cave
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" went' in the house, moved these papers, put his-

fingerprintsgon-those documents, left the house with the

' TV's, left the house with the laptop. That is a burglary.

The Judge will tell you burglary in the first degree is
enteriﬁg into a dwelling house, all that means is a place
where somebody leaves. Both Mr. and Ms. Smiley testified
they live .there. Entering into a dwelling house without
consent, they both told you that we never told him he
could come in our house. With the intention to commit a
crime inside, and you can infer intent from other
circuﬁstances. Well, the TV is missing and the laptop
missing, it is pretty good evidence that there was an
intent to steal what was -inside. And the last thing the
Judge is going to tell you is and it is committed by a
person who has two prior convictions for burglary. That

is- what that stipulation was, that was the last thing that

. we talked about. It is an element that we have to prove

beyond a reasonable doubt that he has two prior
convictions for burglary. The defense agreed, we agreed,
every ones agrees he has got two prior convictions for
burglary. That is why it is a stipulation and that is
what makes some other types of ‘burglaries into a burglary
first. It is a burglary of someones house by a person who
has two prior convictions for burglary. Ladies and

gentlemen, when you go back and you look at all of the
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evidence in this case and you consider the  facts through

the commons gense that you all have and -you apply those

facts-to the law as the Judge gives it to vou there is

7

only one verdict as toAthe burglary first charge and that
is guilty.A Albert Cavelbroke into the Smiley's hodse with
the intent to commit a crime and he hés two prior
convictions for burglary; It is up to you to. decide
whether or not during the course of that burglary he stole
more than $2,000.00 -dollars worth of stuff or less than
$2,000.00 dollars worth of stuff. And quite frankly; 1
will be the first to admit, there is contradictory
evidence on that. But you can decide from listening to
the witness who you felt was more confident and yo; can
decide which one of the witnesses you want to believe was
more confident than the value of the. items. And you can
decide whether or not it was $2,000.00 dollars or less
than $2,000.00 dollars, more than $2,000.00 dollars. But
ladies and getnlemen, common sense will not let you reach
a verdict other than guilty'as to burglary in the first
degree because we all know that your fingerprints don't
get on a piece of paper without them being attached to
you. We know the only way those prints got on that page
was because of the fact that Albert Cave touched it. And
we know from Ms. Smiley that those papers, until that day

on May 2nd when Deputy Kostyk put them in this envelope

221
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never left: that house. I thank'YOu for your time and I

vappreciate the ‘fact that you have a difficult decision

ahead of you. But wheniyéu apply common sense and you
look at all of the facts and you consider the evidence you
will find the defendant guilty. Thank you.

MR. HAYES: Ladiss and gentlemen, at the beginning of

" the trial I gave you two quotes from Colin Powell. One

was don't be afraid to challenge the pros'evenvin their
own backyard. That is what you are here for. Y'all will
determine whether the evidence is sufficient or not. And
the second one was, keep looking below the surface of
appearance, don't shrink from it because you are afraid of
what ‘you might find. Well, as the Solicitor is stating,
he is saying on appéarance it looks like Mr. Cave went
into that house. Well, what I subﬁit to you that the only
thing we do know beyond a reasonable doubt is that the
paberS~were téuched.- And I would ask you to look at the
orientation. Does it look like where somebody handed it
to somebody .and they read it or does it look like where
somebody just.slid it off of a computer to move it to
steal it and that is a decision you will have to make
about that. And backing up, let's talk about Mr. Ronnie
Smiley. ‘He tells you there was}trashcans.underneath‘the
window. They could have been processed, we don't know if

they were. It could be photographs but there is none. He
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also tells you about loté of glass outside of his hodse,
there is lots of glass outside of his house. Whether aﬁy
of it was touched, we don't know. He also tells you there
are two TV's, a 37" TV and a 32" TV as well as a laptop.
He gave us just a ballpark one sum of $2,200.00 dollars.
But asked specifically about the values he really couldn't
tell me. When asked specifically about the laptop he said
it was his wife's, he really didn't know. Ms. Smiley,
when she got on the stand then told you she purcﬁased this
laptop at $1,200.00 dollars or thereabouts more than five
years ago or five years ago. When asked about the TV's
she says specifically $7Q0.00 dollérs but less than
$800.00 dollars. And she had receipts from Sam's Club.
But I also askéd her the qdéstion as to these documents,
where did they come from. You remember what she said, the
printer. And_she was very adamant in February, very
adamant. I also asked her, did you create them. Yes, she
created them. I could see that on the first one, she
created it. But look at the bottom corner, it says it was
updated on January 1llth, she was very adamaﬁt though that
she printed it in February. Look at thié second point.
Exam one. Notice of consent for blood, urine, saliva
which may include aids virus, HIV. This looks like a
corporate waiver for some kind of test. I highly doubt

that she created it. Maybe she was mistaken as to my
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_question but she Qas'very,adamant when I.asked her more

than once. Then I asked her about, weil, why did vou

create it, why did you print it. Well she printed

- numerous to take to a meeting. Okay. Why would you print

" a document andleave one -at the house when you are making

numerous copies to take tb this meeting. I don't know.

And I will argUé-that the fingerprints are oriented on ths
baperwbrk is as if somebody had picked it up and looked it
over and read if. There is né testianyvas to this. But

could there have been in a conference, could they have

when she got back, taken‘some'that she had in hexr folder

~out and switched them out not knowing. She also told us

about an EKG machine .that she had in the.office that was
found in'the.hallwayy in the-livingffoom, Obviously it
had been moved. Deputy Kostyk got up on the stand and
started telling us about how he goes‘through a house and

taken mental notes and a wélk through as to what has been

disturbed. Then afterwards he comes back out, starts

doing paperwork and .then goeé back in the home with the
victims and starts analyzing and deciding whether‘or not
he was going to test something or not. Hé& do ydu
determine what iou are going to test. What if the victim
tells me it was moved, what if the victim tells me it‘was
disturbed. Whend*asked him about the photographs, I

didn't have a depértment issued camera. Well, cell phone,
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“he could bother to use histpersonal cell phone,: too much

to download a- photograpu off of your cell phone, erase the

memory on your cell phone_and leave it at the data base at

- the sheriffs departmept. ‘Toélmuch to ask for them to .

{

. ; . '
bring me cne to preserve what he saw, to preserve where he
. s ’ : :

'fouﬁd items. He also, askéd him about the testing: the
.fingerprint dust. .Heuhad;Lm;ittle brush, he was aware of

‘other methods, couldn't name any. Also Deputy Roberts

225

came and I asked: her, do you have anything. Yes, I have a

llttle klt She sald she ¢ould use her camera. She

didn't know how to download it but.I am certain she could

with help. Deputy Kostyk also said he was an investigator

_or detective in Pittsburg for eight years. I think that

he. would know the value of alphotograph, preéerving a
crime'écene.' And he did five years after that in
Orangeburg, South Carolina. And he had another two yeérs
here in Aiken. - When I asked him about how. do you get an
investigator there he realiy_didn't answer. He didn't
really. know. He said- well, they/hear it over the radio
and they send someboedy sometlmes. I asked Investigator
Johnson and.Lieutenant‘Adaﬁs; how do you get to a crime
scene.A I am usually requegted. By who, deputy, shift
patrol, superiors. When E asked Chris Johnson too. Where
do you go to, what kind 6% crime scenes.. Majority of them
are burglaries. And I asked him, what do you decide when

i
i
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you are there looking at it what you need to collect.

What' they tell mé'wés:mOVedﬂand*then,i?look at it and

‘start collecting. TIf it is something that I can get a

print off of I do it there. If it is something that I

‘cannot - process. on the scene I will take it back with me to

the lab because there are other numeroua"ways to collect a

fingerprint. And he also stated,;when you dust ofien it

" does not necessarily mean that the fingerprint‘is going to

arise to the human eye. And there are Sometimes other

methods ‘that you have to ﬁse'to"develob’this‘fingerprint..

It-is like a photograph, you have to develop'it,'you'can't

'see it with the naked eye until it is developed and it is

brought up. Mr. Tufner tells you that he is'the>gaté

keeper of the evidence. - Evidencé is'checked into him and -

" then has to be checked out. We also heard that Lieutenant

‘Adamslhadlto come back to him to get a signature on the

rebort as to the fingerprint on the 5th because he had
piéked it uprrom Chrié.Johnson. And I asked; why ére you
doing that. .Chris Johnson is directly supervised by
Lieutenant Clay Adams, he has to check his work. When-
asked, did you knOW'whd,he suspected. Yes. So he has

taken a print that he knows, a ¢onclusion he knows and is

-‘checking'it.' And I asked him about, we1l, how many other

- ones were looked at. None, just the'first‘one; But you

are telling me a computer kicked back 29 other



R

o »

(o] © 3 [

10
11
12
13
14
15
16
17

18 .

19
20
21
22
23
24
25

192

possibilities, out of the 30 you just picked the first one

~and bam, we got absolute answer right then. I 2180 asked

him} how many points of minutiae. And they contradict

each other on that a little bit. One says 50 to 60, one

says 60 to 80. Lieutenant Clay Adams says 60 to 80.

Chris Johnson says 590 to 60. -

THE COURT: Hold on a second. Are you okay.

JUROR: I will be in a minute.

;(Whereupon, a juror takes aushort break.) .

THE COURT: You may proceed.

MR. HAYES:  When I asked Lieutenant Adams and Johnson
aS to the number of points they differ a little bit. Now:"
Chris Johnson is telling you .you have got 36 points out of
a possible of 50 to 60 orA60 to 80. When I asked .
Lieutenant Adams he says he got 50. But the ultimate
decision is yours. When I asked Investigator Johnson
about it, at one point of minutiae is different, ‘is it a
one-hundred pe;cent match. His answer was no. - Lieutenant
Adams contradicﬁed that a little bit stating there could
be distortion or something other in nature as to the
print. That is a decision for YOu. " I.asked both of them

specifically can, you tell me when did it get there. No

. was the answer. I asked them how long can it survive.

They were very unspecific answers as to how long it could

. survive. That would depend on a multiple of situations.

227
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I am not asking you to' check your common sense as the

- Solicitor suggest. What I ‘suggest is this, there was a -

burglary, the whole scene was processed. The only thing

‘that is going to have a print is a piece of paper. Now

"there was a laptop recovered by Richland County and it was

returned back to the'SmileY’s. Why wasn't.it gone and
picked up, why was it not tested. If the prints can
survive for any period of time wouldn't there possibly be
prints from the»perpétrator on this laptop that we don't

have. I would suggest this, how does one man rampage'the

‘house, just destroy it from what the testimony sounded

like and carrying out a 37" TV, a 32" TV and a laptop and

manage to leave an EKG machine right'fhere at your feet at

. .the front door. We don't even know if the front door was

even processed. And there was no other prints found in
the house. So why was somebody who was burglarizing the
house take their glove off to touch a piece of paper that
is irrelevant that has absolutely no value. And it is the
way it is being held here I submit that when it was
touched it was being read, not snatched afound and thrown
or moved. If you were gdiﬂg to take a piece of paper off
of something and you were going to steal wouldn't you just
swipe it out of'ﬁhe way and take it or would you caréfully

place it over somewhere. That doesn't make sense to me.

"We heard a lot of testimony about this thing called AFIS,
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‘this computer that has two million prints, cards in it

from various people for various reasons. There was 30
returns.. Only one .of those returns was identified and
looked at. Is that suﬁficient.A The Solicitor talked
about a Google search, yocu type it in and you get all of

these returns and ygu_checkrand start reading, what are.

 you looking for. .When you do a Google search do you stop,:

. it at the first link. You might look at it and say, okay,

this looks relevant but let me see what thevother couple
are. We know the4first one,is_alﬁays advertising or has
some kind of payment to Google to be placed at the top.
Why wasn't there any further move into it. Why should we
settle on 50 or 36, why aren't we aftér the full 80. We
are trying to determine whether or not somebody is guilty
of a crime that has got the highest burden in our legal
systém{‘ Are we satisfied with a percentage. Some
percentages are failing. Some are average and soﬁe are
perfect. That is your scale. You have to determine on
that scale where does this fall. If he found 50 why
couldn't.he do a few more and find out whether or not all

points of minutiae matched. Why did Chris Johnson stop at

. 36. Why does AFIS have a minimum of 8. If you add more

points does it narrow the search for AFIS, I don't know.

So. could the other 30 people, could there have been one

that could have been identical. Could there be one point
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of minutiae that doean't match. We talked . about-the
value. The Solicitdr"sayé”théré‘are”issues there and ..

frankly that is a decision that you have to make. It is a

question of fact. Mr. Smiley testified $2,000.00 dollars,

'Jjust a-round ballpark price. I asked Ms. smiley. Ms.

Smiley was Very.speCific, very firm as in what the price .

‘of each was. And the value of the laptop was based on a

pricé thét she paid fivé years ‘ago.- I am sure it has
fallen:in valug being thatAa computer that was produced
last year'withih a;few weeks is already outdated and the
price has dropped. You have to determihe‘what the value
is. When I asked her about the TV's, éhelwas very
specific. Somewhere around $700.00, maybe a little more
but not more than $80Q.OQ.A Thé value was less than

$2,000.00 dollars because we add it that way. You have

"probably one of the hardest task in a trial in front of

'you and it -is to determine whether or not, what facts to’

believe. As the Solicitor stated and the Judge is going
to tell you you can believe all,’yoﬁ~canlbelieve some, you

can-believe portions of each witnesses testimony. - After

you make that determination you then weigh it as to what

those facts .come to. You ultima%ely'are the producers of
the story as to how it becomes together. Me and the
Solicitor, we are the story tellers, the Judge is the

director. Y'all are going to be in the editing room in
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making this decision. - I asked you this, is it sufficient

to have a couple of smudges on the back of a plece of

_paper to convict somebody of burglary in the first degree.
- If you believe or you have a hesitation to act on your

.. feelings then it is reasonable doubt and.you must find in

favor of the defendant. . If you don't your job then would
be to come back with a guilty. -Thank-you,

THE COURT: Mr. Foreman and ladies and gentlemen, my
instructions are about‘lo.to 12 minutes. Is everybody
okay, do you. need a break.

. (No response.)
THE COURT: Mr. Foreman and ladies and gentlemen, the

first part of the charge; when I say chérge that simply

-means . instructions deals with general propositions of law

that I charge all over the State in criminal cases. The

second part of the charge will be specific as to the two

-indictments in this case. 'Let me remind you once again

that the indictments charges the defendant with two
offenses, burglary in the first degree and grand larceny
of goods between the values of $2,000.00 and $10,000.00
dollars. I remind you that the fact that the defendant

was arrested, charged-and indicted is not evidence in this

231

case and it cannot be considered by you as evidence in the

case and cannot be considered as guilt in the case nor

does it create any presumption or inference of guilt. The
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indictments are simply the formal documents by way the

~defendant comes into the -courtroom.

We have two indictments in this case as I said,
burglarylfirs@ and grand larceny. FEach indictment
conﬁainS;a'separate and distinct offense and you must
decide each indictment seéarately on the-evideqce énd‘thé
law applicable to it uninfluenced by your decision as. to ‘
any ecther indictment; So you will be asked to consider
both indictments in the  case. As I said, the defendant
has plead:not guilty to bofh indictments and that plea
puts the burden .on the State of South Carolina to prove

the defendant's guilt beyond a reasonable doubt. A person

charged with -committing a criminal offense in South

Carolina is never,. ever required to prove himself
innocent. I charge and instruct you it is an important
constitutional rule of law that a defendant in a criminal
trial no matter wﬁat the seriousness of the crime may be
will always be presumed innocent of the crimes which he
was: - indicted unless guilt has been provén by evidence
satisfying you of that guilt beyond a reasonable doubt.
The presumption of innocence does not end when you begin
your deliberations but it stays:with the defendant |
throughout the trial until you reach a verdict of guilt .
based on the evidence satisfying you of. that guilt beyond

a reasonable doubt. The presumption of innocence is not a
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mere legal theory and it is not just a legal phrase. It
is a substantial constitutional right to which every

defendant is entitled unless.you the jury are satisfied

.from the evidence of the defendant's gquilt beyond a

.reasonable doubt. Reasonable doubt'hés been. defined bfl

our courts, rather simply it says a reasonable doubt is
the kind of doubt that would cause a reasonable person to
hesitate to act. A reasonable doubt is the kind of doubt
that would cause a reasonable person to hesitate to act.
And I described what reasonable doubt was at the beginning
of the case by illustrating ﬁhe scales of justice. Proof
beyond a reasonable doubt and it has also been said it is
proof that leaves you firmly convinced of the defendant's
guilt. There are very few things in this world that we
know with absolute certaipty and in criminal cases thellaw
does not require proof thaﬁ overcomes every possible
doubt. If based on your consideration of the evidence you
are firmly convinced that the defendant is guilty of the

crimes charged you must find the defendant guilty. If on

‘the other hand you think there is a real possibility that

the defendant is not guilty you must give him the benefit
of the doubt and find him not guilty.

I remind you that during the trial of this case you
and I have had certain duties to perform. As the trial

Judge it is my responsibility to rule on the admissibility
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of evidence and it is also my duty to charge YOu'on the
lawlin the. case. I am.or my position makes me the Judge
of the law in the case and you must accept the law as I
give it to you. But like’importance, you are the judges
of the facts in the case.- You "determine what the true
fécts are in the case. So.if at any time during the trial
of this case I have yawned or stretched or rolled my eyes
or did’ something that you.thought I may have- some opinioh
about the facts please disregard that. The law does not
allow me to have any opinion about the facts. You are the
sole finders of the facts in the case. Your job is to
find what the true facts are and apply it to the law as I
give it to you and at that time you.will be in a position
to render a-true and just verdict.

Because: you are the finders of the facts you

‘necessarily must determine the credibility of the

witnésses who have testified in this case. Credibility
means believability. Itibecomes your duty as jurors to
analyze and evaluate the evidence and determine which
evidence convinces you'of its truth. In determining the -
believability or credibility of witnesses who have |
testified in this case you may believé one witness over
several witnesses. You may believe several witnesses over

one witness. You can believe a part of what a witness

_ says and disregard the other part. You can believe
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-~everything a witness says or. you.can disregard everything

that a witness says. Yourmay consider whether the witness

" has exhibited to you any interest, bias, preijudice, or

other motive in the .case. You may also consider the
appearance and manner of a witness while on the witness
stand. S : o

Ladies and gentlemen, I . instruct you and charge you

and emphasize that the fact the defendant did not téstify

in this case is not a factor to be considered by you in

any way in your deliberations and in your consideration on

the question of the guilt or innocence of the defendant.

It must not be considered by you in any manner whatsoever.
A defendant has the constitutional right to remain silent,
And the assertion of that constitutional right must not be
considered by you in your deliberations. I repeat, under
your oath you are to draw no conclusion whatsoever from
the fact that the defendant in this case did not testify.

The fact that he did not testify should not be discussed

at all in the jury room. The burden. of proof, as I have

stated to you is on the State. The .defendant is not
required to prove his innocence. The burden of proof
remains on the State to prove his guilt beyond .a
reasonable doubt. ;

Let's turn now :to the charges that are set forth in

the indictment. In the first indictment I will talk about



236

W ® N e R WN R

NOONONN R P e e S
W N B O W @ <o s W N BB O

24

25

201

he is charged with burglatry in the first degree. That is

set out “in. our code of laws in section 16~11~0311; The
defendant is chérgedlwith~first degréé burglary. The
State‘mpst first_prove beyond a reasonable doubt that the
defendant ente;éd a dwelling withéut consént, must prove
beyond a reascnable doubt that the. deféendant entered.a

dwelling without. consent. -A dwelling is any building or

portion of a bﬁildiﬁg*in-which a person ordinarily sleeps.
" A building is a dwelling even if the residents are

‘temporarily absent from the building. 1In order to prove

that the defendant entered the dwelling the State does: not
have to show that the defendaﬁt’s entire ‘body entered the
dwelling, the émallest entry is sufficient. It may.be.any
part -of the body such as a hand, foot or even an
instrument. In addition, the State does not have to prove
that force was used to gain entry. So the first thing
ﬁhey-have to érove beyond a reasonable doubt is that he
entered a dwelling. Then the State must prove beyond a
reasonable doubt that the defendant intended to commit a
crime, either a felony or-a misdemeanor‘at the time of the
entry. The mere entry into a’'dwelling without consent is
not a burglary. If Ehe intent to commit a crime is formed

after the entry, it is not burglary. On tHe other hand,

if the defendant intended to commit a crime at the time of

the entry it is a burglary even if the intent was
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abandoned after the entry. . It does not matter that the

intended crime4w§s'not“cbmpietedw  Iﬁtent“ﬁgy~be shown by
acts and: conduct of the,défendant and other circumstances
from‘whigh youlmay naturally,and,reasonaply infer ihtent.
And finaliy the State_ﬁust”prpﬁglfo-you beyond a

reasonable doubt: that the defendant has a prior record of

two or more convictions for burglary. 1In this case the

~State and the defense,haVe stipulated or agreed that the-

defendant has two prior convictions for burglary. Now,
notwithstanding the fact that they have stipulated that he
has two prior offenses .for burglary, the stipulation

concerning these prior offenses committed by the defendant

was not offered to prove the defendant has a bad character

or to prove the defendant committed the burglary on this
occasion. The prior convictions may be considered by you

only for the purpose of determining whether or not it

. satisfies that element of the offense that makes it first

~ degree burglary if you have entered a dwelling without

consent to commit a crime and you have two prior
convictions for burglary.
Before you. can even consider the evidence of- the

defendant's prior burglary convictions you.must first find

the State has proved beyond a reasonable doubt that a

burglary was committed by the defendant. If you find

beyond a reasonable doubt that the burglary was‘commipted

237
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" and the defendant has two prior convictions for burglary,

vt

prior convictions woild make the biirglafy first degree -

‘burglary.

The‘othér offénse'that is charged is:grand larceny

and that is simply.étéaiing; The-Statejmusﬁ.prdve beyond

. a reasonable doubt that;thé defendant took and carried

away property of another against-the.will or withdut'the'
consent of the'persdn. Thé slightestJremOVallof the
property or‘the cdmpleté~pbsse53ion‘of the‘property:even'
for an instancé by‘tﬁe'defenéant is enddgh”to‘show a
taking and aAcarrying éWaylof the property. The State
muSt aiso prove beyond a reasonable doubt thaﬁ the ’

defendant intended to permanently depriVe the owner of the

 property. Under our law we have several degrees of

larceny. In this case'ydu will be asked to, if yoU‘fihd

him guilty of Stealing of grand larcehy you will have to

make a determination as to the value of the goods taken.

'$2,000,00 dollars is the cutoff line. ‘You will have to

find whether the goods were worth more than $2,000.00 or
less than $2,000.00.

Mr. Foreman and ladieé and gentlemen, your verdict
obviously has to be unanimous. You have no friends to
reward ox enemies‘to punish. You want to base- your

verdict simply on the evidence that you have heard today

. determining what  evidence is true, applyihg it to the law
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as I have given it to you so you will be in a position to

render =z true. .and just verdict. You will be asked to

239

render a verdict as to each indictment. I have a verdict

_form. This is the one on burglary in the first degree,

very simple.. You either find him not guilty or guilty..

Obviously if you f£ind him not guilty then he couldn't have

-taken anything out of the house. But if you find him
‘guilt of burglary then you would obviously look at the

-, grand larceny Charge and then the grand larceny charge you

find whether or not he is guilty or not guilty of grénd
larceny and then you have to decide whether or not it is
$2,000.00 dollars. or more. If you think it is less than
$2,000.00 then you would go to the lessor included which
means the value of tﬁe goods was less than $2,000.00, not
guilty or guilty on either of those. Your food should be

back there. We can do one of two things. You can go back

. and eat your lunch and not deliberate, you can go back and

deliberate while you eat. That is entirely up to y'all.
I will let you go back to the jury room in just a second.

I am going to ask you not to start deliberating quite yet.

‘i have to ask the lawyers if I have left anything out and

-then I have to gather the exhibits. - That shouldn't take

but'about two minutes., Once that is done the bailiff will
bring back the verdict forms and the exhibits. If during

your deliberations you have any questions about anything
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please write it out on a piece of paper, knock on the door

~ and:-one of the bailiffs will bring it to me. Somstimes I

can answer it and sometimes I can't. I will dend you back
whatever is proper. So at this time I am going to let you
go back to the room, ybu can start eating but don't

deliberate until I send all of this back. Go with Mr,

“Whittle.

(Whereupon, the jury was excused from4o§en court.,)
THE COURT: Any exceptiohs; additions or deletions by
the State? '
MR. MILLER: Nothing from the Stéte, Your anor.,
THE COURT: By the defendant? ”
MR. EAYES: No, sir.
THE COURT: Please éome agrée upon the exhibits.
© {Whereupon, the court ieporter and atﬁbrneys.go o#er
exhibits.) |
THE COURT: The stipulation is a court exhibit so we
will keep it ué here; |
(Whereupon, Court's Exhibit 1 was;markéd for
identification only.)

- THE COURT: Let the record reflect that both the

State and the defense have reviewed the exhibits and all

are in order. The bailiff is turning it over to the jury

for deliberations at 12:41. We will stand at ease.

(Whereupon, the jury starts deliberations at 12:41

>
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p.m.)

THE COURT: Bring the jury in..

(Whereupon, the jury came intb open court at

approximately 2:02 p.m. with a verdict.)

 THE COURT: Let the record reflect that we have the
defendant present and all of the people are present. Mr.
Foreman, have y'all reached a verdict.

MR. FOREMAN: We have, Your Honor.

THE COURT: If you will hand it to‘the baillff,
please. Madam Clerk;Aif you will publish it.

CLERK OF. COURT: Your Honor, we have the State of
South Carolina, County of Aiken versus Albert James Cave,
Jr. Indictment number 2011-GS-02-01031, as to the offense
of burglary in the first deéree we find the defendént
guilty. We unanimously agree on, August 23rd, 2011,
Forepersoh, Gil Greytak.

Your Honor, we have the State of South Carolina,
County of Aiken versus Albert James Cave, Jr. Indictment
humber‘2011—GS—02—0103é, as to the offense of grand
larceny of goods valued at more than $2,000.00 dollars.
We, the jury, find the defendant not guilty.

The verdict as to grand larceny of goods valued ét
more than--

THE COURT: Less than.

CLERK OF COURT: Okay. As to the lessor included--

241
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THE COURT: Let me hold it. Grand larceny of goods
valued at less tﬁdn~$é}bOO:Gdf' e : |

CLERK OF COURT: Less than $2,000.00. We the jury
find the defendant giilty. Wé uﬁanimously agree August
23rd, 2011. ‘Signed by the Foreperson, Gil Greytak.

' THE COURT: Anything for the jury before I dismiss
them?
| MR. HAYES: We would like them pblied, Your Honor.

MR. MILLER: WNothing from thé‘étate, Your Honor.

THE COURT: I am going éo ask yéu a question, I will
call each of your names. The Question is-this, is fhis
yé&r‘Verdiét'apd'ié it still your verdict. Kenneth
Pafkmaﬁ,‘is this your verdict and is it still youf
verdict?

- JUROR: Yes, sir. .

THE COURT: :Ronaid D. Staggs, is this your verdict
and is it.still,your,verdict? |

JUROR: - Yes.

THE COURT: Marcus‘A. Schoﬁltz, is this your verdict
and is it still your verdict?

JUROR: Yes, sir. ‘

THE COURT: Julia D; Jordan, is this your verdict and
is it still‘your verdict?

JUROR: Yes, sir.

THE COURT: Peter E. Burrows, is this your verdict
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and is it still your verdict?
JUROR: Yes, sir.

THE COURT: Marites R. Fonte, is this your verdict -

-and is it still your verdict?

Juror:. . Yes, sir. A

THE COURT: Gil G. Greytak, is this your verdict and
is it still your verdict?

JUROR: Yes it is, Your Honor.

THE COURT: Betty J. Smith,; is this your verdict and

is it still your verdict.

JUROR: Yes.

THE COUﬁT: Becky S. Brown, is this your verdict and
is it_still your verdict?

&UROR: Yes, it is.

THE COURT: Jennifer H; Bice, is this your verdict
and is it still your verdict?

JUROR; Yes, sir.

THE COURT: Helen K. Williamson, is this your verdict
and is it still your verdict?

JUROR: Yes, sir.

THE COURT: Joanne Jones, is this your verdict and 1is
it still your verdict?

JUROR: Yes, sir.

THE COURT: Thaﬁk you. Let the record reflect that

the jury has been polled. They all answered

243
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affirmatively. Anything else for the jury before I
disﬁiss them?

MR. HAYES: No, sir. =~ L

THE COURT: Mr. Foreman and ladies and gentlemen, I
want to thank you, y'all have paidlwonderful attention'ang
you have really perfq:med.your civic duty. It is not easy

sitting in this type of situation but all you have got to

" do is turn on the TV tonight and look at what is going on

in Libya and other places and how they resolve their
disputes. We run our country under the rule of law and
that is the way it should be done. I appreciate all of
y'all participating in the judicial system. I don't know,
we have got anotﬁer jury starting the other cése at 2:00
o'clﬁck. They are trying a civil case-qVér in another
couftroom. I am not sure if we will‘have'anything else.

MR. MILLER: Nothing from general sessions, Your
Honor. _

THE COURT: I am not sure if they have anything left
on the civil side. - I am going to ask you to call back
again tonight after 6:00./ I doubt fhere will be anything
else but I.will have to make sure. Thank you on behalf of
the citizens of Aiken and the judiciary. Thahk you. You
are free to.go out this door. Everybody else remain
seated. |

(Whereupon, the jury was excused from open court at
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2:10 p.m.)

THE COURT: We will sentence late.this afternocon. 1I.
just got a handful of stuff right now.

MR. HAYES: I would like to renew you my directed
verdict motion and also a motion for a new tr;a};

THE COURT: Why don't vou do this, give you a_litﬁie
time to think about it and when we come back and before
sentencing you can do all of that. .

(Whereupon, there is a break in the case, the

sentencing will be held at 4:15 p.m.)

THE COURT: We are ready to go back on the record‘of
the State versus Albert James Cave, Jr. Mr. Cave, the
jury has found you guilty of burglary in the first degree
and that carries a minimum of 15 years to life. It is
classified as violent and most sérious. And I assume this
is your second strike now. Is that correct, Mr. Miller?

MR. MILLER: Third, Your Honof, I believe the other
burglary was a non-violent if I remember corxrectly for the
record.

THE COURT: The lawyer can explain to you what
serious or most serious and violent mean. It also
convicted you on what we call petty larceny, it is a
larceny less than $2,000,00. It carries up to 30 days.
Mr. Miller, tell me about his record please and anything

else the State wants to say.

245
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MR; MILLER:  Your Honor, Mr. Cave was convicted of
burglary in the third“degree in 1986, he had twe forgery
convictiens in 1990, a forgery conviction in 1992,'a
forgery conviction;'anotber forgery. conviction in. 1992,
two forgeries{and a resisting arrest in 1993, he had a
possession of cocaine in 2001, a burglary in the second
degree in 200%4; anofher forgery, exéuse‘me,.four counts of
forgery in 2004,'and a possession marijuana second offense
and resisting arrest from 2008. Your Honor, we have
additionél burglary first,cﬁarges pending against Mr.
Cavé. Actually we have another fingerprint case.pénding
againét him now. vaill'be meeting ‘with the Solicitor
later on this week or after the term of court for us to
determine whether or not we intend to notiéé him for life
without parole and try him on one of those additional

burglary cases. In all candor, Your Honor, I think that

the other bufglaryvcases are actually even stronger than

this one. And in one of those cases they did have the

crime scene unit go out and take photographs and do the
full. blown investigation at the scene. Your Honor, -
present in the courtroom are Mr. and Ms. Smiley who have
been here throughout the trial. The Court has heard from
them and they didn'ﬁ feel like they. needed to say anything
else-at this time except they did point out something to

me during the course of getting ready for this trial, that
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this'was the fifth time their home had been burglarized in
the 20 plus: years that they have  lived.there and this is
the first time that somebody has ever actually been caught

and prosecuted for breaking into their home. They have

been very cooperative wit@“pur office -and they echo the

sentiments of some of the, expressed by some of the jurors

"as they were leaving after the verdict was announced that

they want to see justice done in this case. And it is
apparent .from the étate!saperspective that Mr. Cave is not
going to stay out of peoples houses so Mr. Caﬁe needs to
stay away from peoples houses and bé put somewhere where

he cannot get to peoples houses. And the State would

~accordingly ask the Court to sentence him in light of his

record, in light of his conviction on this date to an
appropriate sentence in the Department of Corrections.

THE COURT: Mr. Cave,.you want to.sign the sentence
sheet or do you choose not to? |

MR. HAYES: Judge I would like to also, at this time
while we are on the record. I would like to renew the
motion for a directed verdict for all the previous reasons
stated while we were in trial. I also would like to make
a motion for a new trial based on the fact that the
testimoﬁy from the AFIS results inwaccordance with

Anderson which is a 2009 case and Bullcoming which is a

six month old case from the Supreme Court was more
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prejudieial that South Carolina-could give more

eonstitutional protection to its citizens:. However I

don't believe-that South'Carolina can actually take away
constitutional protection that would have been afforded
under Bullcoming. |

THE COURT: Bullcoming was a breathalyzer test.

MR. HAYES: Yes, sir. The statements in between the
two is that Bullcoming wasn't truly about the breathalyzer
or a DUI. It was about the results that were obtained:
frdm‘é machine and the person~who'entered the. actual data
into the machine was not present to testify as to the
results that were obtained to it.

THE 'COURT: Suggestion in order to use the AFIS
system that I would require the State to bring in the
people who did the original, fingerprints that-were
originally entered into AFIS?

MR. HAYES: That which was addressed under Anderson

and of course that is not an issue or having a person who

. at SLED can testify how they had come ‘about receiving and

entering into the actual AFIS program, the fingerprints.
And that was also, I believe. one of the issues that was

addressed in Anderson and in Anderson they also had the

'SLED agent present who testified to that process.

"THE "COURT: I find the investigétor covered it all in

his testimony. It is simply entered into a computer
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system;when.anybody is arrested and.then the system takes
over, the program takes over:iand.they send back 3Q closest
métcheshand then the investigator_does'the actual matching
or the actual identification confi;med by the detective
and confirmed by the lieutenant.in‘this case, Clay Adams.
I don't know how much more.protection'you can get.

MR. HAYES: And in Bullcoming and under.Crawford
stated, it wasn't about the reliability, it was about
protectibn afforded under'thexsixth-Améndment. Théy are

not saying that the credibility was at aﬁlissue, it is the

1

.confrontation issue.

. THE COURT: I think you have protected your cLiént on
the record on that issue and I stand by my.rule that was
made during the trial of the case and I respectfully deny
yourAmotipn‘for a new trial and I find that obviously it
was a jury issue as to whether or not this man committed -
the Surglary, I meén the fiﬁgerprint-to me, you could

have taken a picture of my face and another picture of my

.face and put them right together and that is how those

fingerprints were to me, they were an absolute match when
I looked at them and I just think the évidence is
overwhelming that he was in that. house and he wasn't
suppose to be at the time all of these items were missing.
It is a.classic case of proving the case by fingerprint;

MR. HAYES: Yes, sir. I would also like to add for
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‘the record that thé testimony of one.expert following a

subsequent-expert was bolstering of expert witnesses and

‘all things taken in conjuhction-were,“there was only one

fingerprint and all of it taken into conjunct;on'would
have bolstered the State's evidence. And that would be
the ‘grounds for my motion. | ) »
“THE COURT: It ﬁight have been a tad-cumulative but I
think the~détective,'strike that,.I'tgink the~iieutenant's

testimony was different-even‘théugh,they came to the same

result. I mean, he explained part of how he .came about

his opinion and demonstrated it and I .don't find it to'ﬁe;
cumulatiVe'norlbolstering.t:Ilthought it'was tried as
efficiently as could be done and I.think both of the
testimonies were needed and both-witnesses were needed.
Respeqtfﬁlly_denied.,

MR!IﬁAYES:l Yes, sir. Yoﬁr Honor, Mr. Cave is 42
yeaIS‘éf'age. ~He is a.lifelong resident 6f Aiken County,
he tells me he was born and raised here. Right before his
arrest he tells me he was working for an‘ Anthony Qéncrete
and Finishing and that he had been there about a week.

Prior to that his work history is all labor, brick mason,

roofing. He also was a cookat the Bowery. Your Homnor,

he attended South Aikeh-High School and made it to the
tenth grade. However, he had obtained his GED in'1992 aﬁ

Aiken Technical College. He tells me that currently he
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any way and I don't believe -Your Honor would even considér
that.. But I want to put that on the ‘record. .

THE. COURT: Nc, I didn't mean it that way. I would
just, Mr. .Cave breaking into them, notwitﬁstanding all the
rest of them. Here you have got, I watch them sit back
there, they are all like we all want to be.. They'both
work hard and. they are probably like my mama and daddy. I
meah Ehey work hard but don't have a whole, whole lot but
what they got they enjoy and don't want anybody taking it
away frém them. And here is a young man, not a young man,
middle aged that has got a. record that -goes back a long
ways, a history of all of these break~ins.

MR. HAYES; Your Honor, also for the record, he was
not sure as to the forgery convictions of 2004.

THE COURT: I guess it just comes time after all of
this criminal activity, how else do you ‘deal with somebody
like that other then getting them off the streets.

As to the petty'iarceny, the'sentence bf the Court,
you be committed to the County Detention Center for 30
days which is timed éerved.,

As to the burglary first, the sentence of the Court
is YOu be committed to the State Department of Corrections
for a period of 25 years. Good luck to you.

‘MR. MILLER: Thank you, Your Honor.

MR. HAYES: Thank you, Your Honor.
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“idéntification’only.). -

*%% END OF REQUESTED TRANSCRIPT OF RECORD ***
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CERTIFICATE OF REPORTER

State of South Carolina

County of Newberry

I, Joy E. Holston, Official Court Reportef‘fOr the
Eighth'Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
cémpleteltranscriptzof record of the prbceedings had and
evidence introduced in»the trial of the captionéd case,
relative to appeal, in Aiken County, South Carolina on fhe{
22nd day of August, 2011,

I do further certify that I am neither of kin;

- counsel nor interest to any party hereto.

[

\

February 9, 2012

%ZZ‘%&)

Joy E. Holston, Court Reporter

My Commission expires: March 13, 2016



Aiken County Sheriff’s Office

FORENSIC INVESTIGATIONS SECTION

"LABORATCRY REPORT
Inv. Chuck Cain - EVIDENCE PROCESSING
Aiken County Sheriff's Office ‘ May 4, 2011 '
420 Hampton Avenue NE . ' ~No 11-
Aiken, South Carolina 29801 . Case No.11:027587
[V]Smiley, Ronnie

[S]Unknown

7

" Thisisan official réport of the Aiken County Sheriff’s Office Forensic Iuvestigations Laboratory and is to be used in
. connection with an official criminal investigation. These examinations were conducted under your assurance thatne
previous examinations of the evidence submitted in this case have been or will be conducted by any other laboratory or
agency. _ S ) A
S : Michael E, Hunt, Sheriff
Aiken County Sheriff’s Office

ITEMS OF EVIDENCE:

. A0041127- 2 pieces of paper touched/moved by unknown subject,

RESULTS:

Identifiable fingerprints were developed on the above item. . The fingerprints will be
forwarded to AFIS for further examination. L ',

* Forensic Investigations Section

cato e SUUTH CAROLINA
COUNTY OF AIKEN
!, 122 Gedard, Clerk of Court of Common Pleas and General
Seaslons fo; Aiken County, South Carolina do hereby certify
hat the foiegolng coau_ximtc: a true and onsrect copy of the

.:l.'.'i?-\l Jocuments w have been filed in my office 1 Z
. -l s T i ZJ"
- Py, oxNe

el 7
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’ + en County Sheriff's Of) . ' ~
- Automated. Fingerprint Identification System
- | Work Sheet

Orig!naﬁng Agency _ A\ 50

Case Number _LL; 027587
Date of Entry._..54-11 Offznse BuRalapy
AFIS Number 5Q ughz FlolL. ' : ~ Date
A _ “INGUIRY | . RESULTS _
{tem No.. ﬁa:eht'k’;.’r Patterh Ris} Finger # Nt _CODE | SiD__ Finge
! [ @olavunw 1t | Iz | 5(‘,00545%3.2 0
~ ATURW] | - A
ATURW
ATURW ]
ATURW
ATURW
Aruhw'
- PERSONS IDENTIFIED : -
SiD , Name 'DOB Race / Sex
_Se:0545432 _Cha w3e B/

LABORATORY AFIS RESPONSE ( INDICATED IN CODE BOX ABOVE )

A. - Latent has been searched against SLED data base with positive results.

. B. Latent has been searched against the SLED data base with negative results. .

Image of the latent has been stored In the unsolved latent file for
continuous search : against all new cards entering the system.

C. Latent has been searched against the SLED Data Base with negative
results. Latent does not meet criteria for storage in the unsolved latent file
but may be requested to be re-searched at any time.

D. . Latent submitted is not of sufficlent quality for entry and search in the
AFIS system.

E. Additional comments

DISPOSITION OF EVIDENCE
() Latent(s) will be returned separately.
() Latent(s) enclosed with report
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Shuck Cain..-.

aw _Eaféjrce Case# 1 1;,-.02,758?

DOCKET NO. 2011GS0201031

The State of South Carolina
' County of Aiken

CTION OF:GRAND JURY -

e~ B )

COURT OF GENERAL SESSIONS
JULY TERM 2011

—— — B —————

THE STATE
VS.

ALBERT JAMES CAVE JR

reperson ofGraDd Jury::

——

te: July 14,2011 "%

RDICT

'eperson.éf?’eﬁt‘/ury- T
‘e:

——

CDR#: 0079

Indictment for

BURGLARY FIRST DEGREE

- § 16-11-0311

"J. STROM THURMOND, SOLICITOR . -
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STATE OF SOUTH CAROLINA -} INDICTMENT FOR
| ) BURGLARY FIRST DEGREE
'COUNTY OF AIKEN. - ) R

| ) § 16-11-0311

At a Court of General Sessions, convened on July 18, 2011, the Grand Jurors of =

*. Aiken County present upon their oath:

That ALBERT JAMES GA‘v’E, JR. did in Aiken Ccanty on or abnut May 2, 2011 J

o wxlfully and unlawfully emer the dweilmg of Ronnle Smlley Iova ted at

.....

,North Augusta W|thout consent and wnth the intent to commlt a crime-
.therein and the defendant has two pnor conwctlons for Burglary, all in vuoIatlon of §16-

11-311, Code of Laws of South Carolina (1976), as amended.

Against the peace and dignity of the State; and contrary to the statute in such case made and

provided.

7%@")&,/\

U STROM THURMOND SOLICITOR




N e GUUKL UF GENERAL SESSIONS

8 COUNTYOF. Aiken
H8Aae .

}
)
) INDICTMENT/C ASE#: 2011GS0201031
4
. ) :
Albert James Cave Jr ) AW ' MO41110 .-
AKA o e L ; ) Date of Offense: 51212011
Race: 2. “Sex. M Age: 42 ) 8.C.Code §: - 16-11-0311
DOB; T~ Ss# T CDR Code #: 0079
Address: T ) . ,
City, State, Zip: ) SENTENCE SHEET
DL# 008659843~ SID# SC00545432 e o
*CDLYes L] No LTEMV Yes [J % T Hazmat Yes L TNo L] ‘5“ s l'&f.
In disposition of the sald indictment comes now the Defendant who was @ CCNV'CTED OFor [J-. DLEADS
TO: Burglary / Burglary (After June 20, 1985) - First degree .
In violation of § 16-11-0311 aofthe S.C. Code oanws bearing CDR Code # 0079 R :
- [0 NON-VIOLENT T VOLENT L[] -SERIOUS @ MOSTSERIQUS [] Mandatory GBS : [T §17-25-45
, . {CSGCw/minor 1% or Lexd Ac) -
- Thechargels: [} Asindicted, [] Lesserincluded Oﬁense. [0 Defendani Walves Presentient to Grand.Jury. .. (def.'s initials)

The : ] Without Negotiations or Recommendation, . . [] Negotiated Sentence, [] Recommendationby the State.

orney for1
WHEREFORE, the Defende.rus commHted to the ' State Departmert of Correctlons O Count; Detentlion Center,

for a determinate tem of i S ] underthe Youthful Offender Act not to axceed years
andfor to pay a fine of $ : prowde d thatupon the senice of - dayshmnﬁwslyemyment
of § . ; plug cos’s and assessments as applicable*; the balance Is suspended With probation for

months/years and subject to South Carolina Depariment of Probation, Parole and Pardon Senvices standard conditions of probationt, which are

incorporated by reference.

[C] CONCURRENTor [0 CONSECUTIVE to sentence on: _

[l The Defendantis to be glven credit for ime served pursuantto S.C. Code §24-1 3-40 to be calculated and applied by the State
Depariment of Corrections.

[J The Defendantis to be placed on Central Reglstry of Child Abuse and Neglect pursuantto S.C. Code §17-25-135.

Pursuant to 18 U.S.C. Section 922, it is unlawful for a person convicted of a violation of Section 18-25-20 or 16-25-65 (Crlmlnal
Domestic Vlolence) to ship, transport, possess, or recelve a firearm or ammunition.

: SPECIAL CONDITIONS:

] RESTITUTION: [ Deferred [[] Def.Walves Hearing [ Ordered PTUP

-

"Total: $ plus 20% fee: $ . days/hours Public Sendce Employment
Paymient Terms: Obtain GED [
[ Setby SCDPPPS Attend Voc. Rehab. Or Job Corp.
May serve W/E beginning
Recipient: Substance Abuse Counseling L]
*Fine: ' $ Random Brug/Alcohol Testing |
§14-1-206 (Assessments 107.5%) $ Fine may be pd. In equal consecutive weekly/monthly
§14-1-211 (A)(1)(Conv. Surcharge) $100 $__ 100%™ prts. of $ . Beginning
- §14-1-211 (A(2)(DUI Surcharge) $100 $ $ Pald to Pubfic Defender Fund
§56-5-2995 (DU! Assessment) ' $12 $
§56-1-286 (DUI Breath Test) - $25 ' $ Other:
Proviso 47.9 (Public Def/Prob) $500 $
§14-1-212 (Law Enforce. Funding) $25 $ Q_S'w
§14-1-213 (Dug-Court Surcharge) $150 $
§50-21-114 (BUI Breath Test Fee) $50 $ :
§56-5-2942(J) (Vehicle Assessment) $40/ea $ ] Appointed PD or appolnted other counsel,
Provso 90.5 (SCCJA Surcharge) $5 $ 00 §47.12 requires $500 be paid to Clerk
3% to County (If paid in instaliments) $ Q0 during probation.
TOTAL $ |RR o>  Presiding Judge ; ; ;%5 z M
L
SlekofCourt/Deputy Clerk Judge Code: QA Eé

Court Reporter: . —rg A = PRI YoV Sentence Date M 23 20N
SCCA217 (03/2011) Y 28 7




H\g’ESSES

el
e County Sheriff
uck Cain

, Enforcement Case # 11-027587

DOCKET NO. 2011650201032

The State of South Carolina
. County of Aiken

COURT OF GENERAL SESSIONS

DWM
ARREST WARRANT NYMBER , JULY TERM 2011
141109 .S e
P A0S THE STATE
_:f‘}zgqué%f‘—-hﬁ)—d Vs
‘ " ALBERT JAMES CAVE JR
TION OF GRAND JURY '
1, 7 \
r2cze . IS

o/t ] GDR #: 3420

per’son of Grand Jury

2 July 14,.2011 Indlctment for

DICT |

GRAND LARCENY MORE THAN -

$2,000 BUT LESS THAN $10,000
§ 16-13-30(B)

person of Petit Jury

"J. STROM THURMOND, SOLICITOR
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‘ INDICTMENT FOR

STATEOF SOUTH CAROLINA ) co K
‘ ‘ L) GRAND, LARCENY MORE THAN
COUNTY OF AIKEN 7y .$2,000:BUT.LESS THAN $10,000

 §.16-13-30(8)

At a Court of Genéfal Sessions, cenvened on July 18, 2011, the Grand Jurcts of .

Aiken County pféseht upon their oath:

‘ | That ALBERT JAMES-"‘CAVE JR. did in Aiken Counfy on or about May 2, 2011,
feloniously take and carr\, away a Dell Inspiron Laptop computer and two- 32" Vizio Flat
’.Panel televisions collectively valued at more than Two Thousand Doliars but less than
Ten Thousand Dollars and belonglng to Ronnle Smiley, with intent to deprive the owner
permanently of such property -All'in wolatlon of §16-13-30, Code of Laws of South

J

Carolina (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and

K x

UET’ROM THURMOND, SOLICITOR

provided.




"STATE OF SOUTH CAROLINA .

. ) IN THE COURT OF GENERAL SESSIONS 261
COUNTYOF  Aiken ) ) :
STATE ). INDICTMENT/C ASE#: 2011GS0201032
W -
Albert James Cave Jr ; AV M041109
AKA ) Date of Offense: 5/2/2011
Race: 2 ] Sex M Age: 42 ) S.C.Code §: 16-13-30(B)
DOB: ) - oss# : ) COR Code #: 3420 -
Address: ~ ) i
Clty, State, Zip: - ) SENTENCE SHEET
DL# 008659844™ SIH# SC00545432 O-—- Se é{u“s

*CDLYes T JNo LTCMV Yes [] No [T Hazmiat Yes [T No ] _
In disposition of the sald indictnent comes now the Defendant who was
TO: Larceny / Petit or Simple Larceny

ﬁ CONVICTED OFor [ PLEADS

In violation of § 16-13-0030(A ofthe S.C.Code of Laws, bearing COR Code # (0480
B¢ NON-VIOLENT™ [ VIOEI:! N |I [J SERIOUS [J MOSTSERIOUS [ Mandatory GPFS L] §17-25-45
(CSC w /minor 1 or Lawd Acf A
Thechargeis: [] Asindicted, fyJ LesserincludedOffense, [] DefendantWaives Presentment to Grand Jury. (def.’s initlals)
\‘%ﬂs: [J Without Negotiations or Recemmendation, El Negotiated Sentence, . [} Rscommendation by the Stata.
ANES . ‘
g%@ Q Ni& Wss> k&»/ ~
olicitor SCBar# Detendant

WHEREFORE, the Defendant is coqnmitted to the State Department of Correctlons ; 7 .
for a determinate term of ays [J underthe Youthful Offender Act notto exceed years

and/or to paya fine of $ vided that upon the senice of days/months /years and or payment
of $ ; plus costs and assessments as applicable*; the ba(énceEsuspenHed with probatlon for
months/years and subject to South Carolina Depariment of Probation, Parole and Pardon Senices standard conditions of probafion, which are

incorporated by reference.
0O c URRENT or [JJ CONSECUTIVE to sentence on:
he Defendant s to be given credit for time S suant to S€>Code §24-13-4Q/10 be calculated and applled bythe State

Department of Corrections. M,e
[1 The Defendantis to be placed on Cenfral R of Chlid Abuse-and Neglect pursuantto S.C. Code §17-25-135.

Pursuantto 18 U.S.C. Section 922, it is unlawful for a person convicted of a violation of Sectlon 16-25-20 or 16-25-65 (Criminal
Domestic Violence) to ship, transport, possess, or receive a firearm or ammunition. .

SPECIAL CONDITIONS:
[] RESTITUTION: [] Deferred [] Def.Waives Hearing [ Ordered PTUP
: Tétal: $ : g ‘plus 20% fee: $ days/hours Public Senice Employment
Payment Terms: : _ Obtain GED  [J
[J SetbySCDPPPS Attend Voc. Rehab. Or Job Corp.
_ ‘ . May serve W/E beginning
Recipient: o " Substance Abuse Counseling ]
*Fine: $ Random Drug/Alcchol Testing O
§14-1-206 (Assessments 107.5%) . $ Fine may be pd. in equa! comecutivsweeldy/nrnnmly
§14-1-211 (A)(1)(Conv. Surcharge) $100 $ m pmis. of § . Beginning
§14-1-211 (A)(2)(DYI Surcharge) $100 $ $ Paid fo Public Defender Fund
§56-5-2995 (DUl Assessment) $12 $ o
§56-1-286 (DUI Breath Test) ) $25 $ Other:
Proviso 47.9 (Public Def/Prob) $500 $
§14-1-212 (Law Enforce. Funding) $25 $ 2500
§14-1-213 (Diug Court Surcharge) $150 $
§50-21-114 (BUI Breath Test Fee) $50 . $ , _
_§56-5-2842(J) (Vehicle Assessment) $40/ea $ [J . Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $5 $ .00 - §47.12 requires $500 be paid to Clerk
3% to County (if paid in installments) $ :ﬁb during probatio
TOTAL .90 - Presiding Judge NThy
Clerk of Court/'Deputy Clerk i YOO NLY/ Judge Code: & / }6

Court Reporter: _%M‘ML Sentence Date _&VZ@ POl
SCCA217 (03/2011) ) 7 y
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CERTIFICATE OF COUNSEL,FOR APPELLANT

_ Counsel for appellant certifies that this Record on Appeal contains all material proposed to
- be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
- “Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.” 4 ' ‘

* This 8" day January, 2013

Appellate Defender .

. South Carolina Commission on Indigent Defense
Division of Appellate Defense
- POBox 11589 -
Columbia, S. C.29211-1589
(803) 734-1330 - ‘ ‘

ATTORNEY FOR APPELLANT



STATE OF SOUTH CAROLINA “13 ORICINAL
L J W

IN THE COURT OF APPEALS

TUaN M]W@E
JAN UR203

SC Guwm Aiueals

Appeal from Aiken County

Doyet A. Early, III, Circuit Court Judge

THE STATE,

RESPONDENT,

ALBERT J. CAVE,

APPELLANT
Appellate Case No. 2011-198190

CERTIFICATE OF SERVICE

I certify that a'true copy of the Record on Appeal in the above referenced case has been
" served upon Salley W. Elliott, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room
519, Columbia, SC 29201; and on'Mr. James Albert Cave, Jr., at Kirkland Correctional Instltutlon
4344 Broad River Road Columbia, SC 29210, this 7th day of January, 2013.

Branddn Hall
Administrative Specialist

SUBSCRIBED AND SWORN TO before me
this 7th day of January, 2013.

(L.S))
uth Carolina :

.-My Commission Expires: _October 30, 2022.




