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State v. Palmer (6-10-10) 2

(On the record, June 10, 2010.) '

)

MS. LIVELY: . Your Honor, this is‘'State of South

Carolina versus Robert Palmer. This matter comes before you

for two issues today. It’s not a plea, we have nothing like

that.  What wefre doing is there’s a motion by the Defense and

there’s also the need for the State to serve two direct

indictments Oh this Defendanty and just for the purposes of

this Court understanding exactly the procedural background of

) this,case,'this stems from the death of a child from back in

July of ‘08. At the time this Defendant was the boyfriend of

thé<Co—Defendant{ Julia Gorman. The Hofry»Count? Police
DepartmentrinVestiQated'the matter,,ihferrogated both this
Defendéht.as well as the Co—Défendant, and at the time based
upon certain admissions érrested the Co-Defendant, Julia
Gorman, the maternal grandmother,'fbr homicide by child abuse
and‘this Défenéaﬂtvwas charggd‘with unlawful negléct of a
child. éince:théf ﬁime the State has, we éctually»went into a
proffer‘aéreement 6r ehtered-a proffer agreément-with'this4
Defendaht regarding his testifying on-behalf of the State at

the time of the'trial of Gorman. After that proffer agreement

was signed it - there was no promises in regards to plea

‘negotiations or anything of that nature. It was a general

cooperation, not an immunity type of agreement, and I will
provide you with a copy of that for you to review.

So, since that time I actually met with the pathologist
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State v. Palmer (6-10-10) 3

in the case, as well as the radiologist. After meeting with

them and reviewing the medical information in the case, it was

‘lthe opinions of those experts that this Defendant was also

involved in the injury to the child Qr‘potentially involved.
So, what we have now is the State revoked the offer or the
proffer. There was no offer, ever has been an offer. We

revoked the proffer in May. I called Ms. Grabert-Lowenstein

‘to tell her of my intent to revoke the proffer. I also gave

her the names of the expert medical witnesses I had. talked to,

even though I didn’t have to do'that so that she could talk to

them. and see why I determined that the medical evidence

élearly‘was in contradiction or if not contradiction the
failure of the Defendant, thiS'Defendént to provide us
additional information led me td'believé that he had to have
had some knowledge.or be involved.

"So, Your Honor, at that time I sent a letter revoking the
proffer and then thé Defenée has now filed this motion to
require the State‘or to ask that you enforce the proffer

agreement. So, that’s one of the reasons why we’re here and

|also the State is — does intend to serve ﬁhis Defendant with

the two direct indictments, one of them is a homicide by child
abuse and oné for homicide by child abuse, aiding and
abetting, which we will need this Court to'acﬁually set bond
on those matters and the victim’s family has been notified.

THE COURT: All right, let me see the proffer
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State v. Palmer (6-10-10) | 4

agreement.
MS. LIVELY: Yes, sir, and actually what I'm going to

do is hand up the agreement that is attached to the motion

that waS‘filed by the Defense.

'THE CQURT: Okay.

MS. GRABERT-LOWENSTEIN: Yes, Your Honor, there is a

written motion with the.proffer with the passing of the lie

1

detector test, as Well as the.revocation of the proffer.

THE COURT: . Okay.

All right, Ms;‘Grabert—Lowénstein,.lef me héar:from you.

' MS. GRABERT-LOWENSTEIN: As I’m sure the Court’s aware,

thé'prdffer is covered by contract law and it has to be shown
by a,prepohderanée that there has been a breach of .that. My
client~rélied 6ﬁ'thé proffer, presénted himself not oﬁce but
twice to be interviewed, answered every question.' Heltook aﬂd
passed the polygréph. From the beginning of this case the
timeframe was that the injuries happened on a Friday night at
a time when we coqld conciusivély show my -client was hot
there. The new evidenée, and I déAappreciate the assistant
solicitor tellihg me about it and I did have an opportunity to
discuss with at least one of the witnesses that new evidence.
It makes where the pathologist now, you know, says as they did
originally that it could be three days and two new experts say
three hours. Eecause this evidence came about after bofh of

the interviews it’s the Defense contention that’s never really
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been covered} and so, to say that he’s withholding information
is inaccurate~because we just don’t know. Even with the
three-hour timeframe it doesn’t conclusively say that my
client, especially with a confession of shaking by the other
Defendant, was the perpetrator or in ahy way aided and abetted
the grandmother of this child.

| The State in withdrawing the proffer has attempted to do

it unilaterally, which they can’t do and it’s the Defense

condition, contention rather that until they show that there

has actually been a withholding of information my client has
relied on the offer for the’proffer and has totally,
completely complied with everything required of him now, and
Your Honof; as I put in my written motion, after I was giveﬁ
this new information I brought my client in to my office
because I wasn’t going toelet him be interviewed again
obviously without my having spoken to him and, you know,
talked about things-.in more depth. We did that. I told fhe
assistant solicitor that we wefe confident he could fill in
some information, especially about that three hours,
information frankly he’s never been asked about and that’s why
we’re here today because he has complied, you know, he, he
first of all relied_on the proffer. He’s complied with it,
and you know, when an individual has cooperated as much as my
client, to then have the proffer pulled, Your Honor, it, it

makes us question.due process, and I'm just asking this Court
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to enforce the proffer because my client is - has in no way

Iviolated the proffer, -you know, they can’t point to where he’s

been untruthful,. and in fac;, if the Court wants to hear I
have the employee of the Solicifor’s foice who interviewed
him who I believé will indicate that he answered every
guestion, was candid; and you knbw,’thiS'just can’t be
withdrawn and he has not violated the proffer.

THE COURT: All right, all»right, Ms. Lively, let me

hear from you:

MS. LIVELY: Yes, sir.
" THE COURT: How has he violated the proffer agreement?
MS. LIVELY: 'Well, Your Honor, first of all I would say

tﬁat it is completely a-discretionary matter regarding the

State’s ability to. either offer or revoke the proffer. The

treliance by the Defendant would have to be to some detriment

to him. .
THE COURT: - Well, T mean, he’s talked to you all.
‘MS. LIVELY: Yes, he,has.'

. THE COURT: - .And I guess based upon - and you all are
now wanting to charge him. o
MS. LIVELY: That’s correct.
THE COURT: I mean, as I understand she has, and I
haven’t read the case, I’1l need to go back but it says an
immunity agreement. So, you’re saying this is not an immunity

agreement?
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MS. LIVELY: That’s exactly right, and I will tell you,
Your‘Honor, if I may, I pulled every single one of her cases
or I had an assistant in my office.do so, and I’ve got copies
of every single one -of them and I can address them, each of
them to, to distinguish them. None of them address an open-
ended profferAagreement which states that his statements may
be used against him if I decide to take‘this’to Court, as well
as the proffer agreement says the only thing that the proffer
agreement guarantees him, if it guarantees him anything, is
that I will take it info,consideration upon my election of
charges as weil as sénténcing. That’s all it says.

THE COURT: A}l right, well,ilet me ask you that, Ms.
Grabert—Léwenstein. 'Where have they, where, wﬁere have they
promised anything that they are now,.that they are not going
forward with? | |

MS. GRABERT—LOWENSTEIN:‘.YOur Hdnor,'tﬁey - yes, it’'s
open-ended, but they still have to show before they can revoke
it that he is in some way‘by a preponderénce of the evidence
breached it and they can’t show that. |

THE COURT: So, you’re saying that even if.they don’t
withdraw this préffer they can still charge him with these
additional crimes and go forward with it.’

MS. GRABERT—LOWENSTEIN: Your Honor, we’ve always, we've
always understood what cbuld potentially happen. However,

everybody understands that with the cooperation, he was going




110

11

- 12

13

14

15~

16

17

18

19

20

21
22
23
24

25

State v. Palmer (6-10-10) L S ' ' ’ 8

to be a witness. It puts him in the witness stand and having
to testify truthfully as~oppqsed to the'Deféndant seat. She
wants to put him in the Defendant séat right along side the
othér Defendaht and'that’s what they can’t, they can’t at this
poiht make that decision. He has cooperatéd.

THE COURT: .But I mean, leﬁ'me ask you this, if I
agrée with'YOu‘and iffi sayryoﬁf client has not‘b;eached the
profféred agreeﬁent, hqﬁ does'that prevent the . State from
goiﬁg ahead and doing'what.they‘fe now seeking tq do, to issue
these direct indictmentS?ﬁ

- MS. GRABERT-LOWENSTEIN: . Well, Irthink due process, Your

‘ |Honor, keeps them fromzdoing that, and frankly, the spirit of

the proffer; Who would --—-

THE COURT: - I mean, but I éuéss my question is is as I
read the proffered agreement‘signed by everybody‘all it doés
say is‘that'they'will,nlet‘me see, I want to get the exact

terms, that the 'State shall consider the extent and degree of

|cooperation ‘in the election. of charges and at the Sentencing

of your client and shall advise the‘Court to the extent and
degree of his coopération. It doesn’t say that they can’t

bring the charges. It doesn’t say that they can’t prosecute

|them as a Co-Defendant. It just says, you know, they’ll

consider what he says when they elect what to charge him and
when it comes time for sentencing.

MS. GRABERT-LOWENSTEIN: Your Honor, how could they make
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him a Co-Defendant in the same trial and have him at the
Defendant’s table with Julia Gorman, the other Defendant, if
he is supposed to cooperate? . You know, théy can’t do that.
They’ve set up the terms of the proffer. The only one left to
be done is the festifying against Ms.,Gérman.

THE CCURT: Yeah, but that’s what I understand
they’re trying to do is to withdraw this proffer so that they
can’t make him testify against her anymore, they can’t make
him cooperate anymore, they can’t hold him to the terms of
this agreement either by withdrawing it.

MS. GRABERT-LOWENSTEIN: And then they make if impossible
and violate his due procesé by revokiﬁg the offer at -this
poiﬁt.‘ You know, if he had failed to‘pass the lie detector,
if he had not complied with being,questioﬁed, Your Honor,

believe it, would be and under the cése law -a different

| situation and I could not find any cases that dealt exactly

with this typé'of situation but they can’t turnvright around
and make it imposéible for:my client to comply with the
proffer, which by revoking it at this point they do that.

THE COURT: But you’re - I guess my question is
there’s nothing that says they can’t go ahead and charge him.
Under the agreement they éan still charge him with these
crimes.

MS. GRABERT—LOWENSTEIN: Your Honor, they can charge him

with the crimes. My argument is they can’t put him in the
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Defendant seat with Ms. Gorﬁan and they can’t proceed towards
a trial on him until we_kndw whether he’s testified truthfully
because they put a proffer on the table, those are the
requirements and he -+- ,>

THE COURT: Right, but ---

MS. GRABERT;LOWENSTEIN: --— has to have the_opportunity
to comply. If they rekae‘the proffer at this point in time
then he can’t cpmply with it, and all I’m]éaying is he is
entitled, must haje.by due précess ﬁhe.opportunity to comply
with the proffér. éha;gingyhim\while I think frankly goes
agéinst the sbirit of the ﬁfoffer I'm not, I'm hot géing to
stand here énd argue éhat they can't do it. I think it’s a
totally different situation,_But revoking it at this point I

don’t think they can do.

THE COURT: All right. All right, Ms. Lively,
anything? .
MS. LIVELY:. Yes, sir, I'm just going to state Reed

versus Becka that she quotes in hers is dealing with plea

agreements and the prosecutor even in a w;itten plea agreement

can revoke that at any time until the plea has actually been

entered by the Defendant and is 6n the record and theﬁ that’s

when due process attaches, whether or not he détrimentally

relied on what the solicitor said he or she was going to do.
MS. GRABERT—LOWENSTEIN: And we have detrimental

reliance, I'm sorry.
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THE COURT: All right, go ahead.
MS. LIVELY: Okay, thank you.

Then United States versus Irvine is specifically to an

immunity agreement, which if we had granted this Defendant
immunity I know we would be dealing with a completely, a more
difficult burden and issue in regards to the State and his due
process, but that’s not what we’re dealing with here. That is
completely different. I mean, it’s no different than if we
had found a videotape of him killing this child after he had
signed the proffer, I can still prosecute him on that charge.
I mean, just because the information that I'm getting now
narrows the timeframe which puts him as a potential or likely
participant, that would be extremely detrimental to the State
that I couldn’t actually prosecute him for that. That’s a
decision that’s left up to the executive branch in regards to
prosecution of cases and it is not something that goes into
due process at this point. That’s a misplaced argument.

United States versus Conner also deals with plea

agreements. Young versus United States also dealt with plea

agreements.  United State versus Arnott I couldn’t even see

where that was relevant. Santobello versus New York deals

with - it talks about a recommendation on a guilty plea and it
even goes into some discussion of a proffer. It says a
proffer agreement differs from a plea bargain where there is

some due process argument because proffer agreements are not
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an essential part of the judicial process. Theyﬁre not.
They’re an investigatory todl that we use'with.our office . to
determine whether or not someone is going to be a witness to
assist ué in prosedUtion. That’s it..‘He has not provided us,
he has not given us the smoking gun in this case. He’s not
provided us with any additional information that even assists
us' or takes -us anywheré'different than whefe we.were in the
begiﬁning; He’s given us a few more details ‘and in no where
has that_even implicated himself.- So, he hasn’t even éiven a
statement that ‘I would consider detrimental to himself, and
evén if he had the proffer clearly says ahything that he says
could and may be used against him at a laterutimé. So, and
Your Honor, this is-the thing, I - the fact that he took a
polygraph, you know, initiallle reqﬁired'that. I was
concernéd, but aévyou know, that’s not evidence in the court
of law.  That’s just also an,investigatbry toql,that we use,
but according to the medical information which I have no
ability to sit here and tell you that I'm an expert at at all
this child with the massive brain fractures and injuries he
had could not haveAfunctioned all weekend, and that’s the
reason why the Sfafe has charged this Defendant as a Co-
Defendant, aider and abettor. or principal in this case, and
he’s been directly indicted by the Grand Jury who found
probable cause and it is our intent at this time to go

forward. .
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THE COURT: All right, anything in reply?

MS. GRABERT-LOWENSTEIN: Your Honor, I thinkvthe point’s
missed.( We’re not saying that he can’t be chafééd. We are
saying, however, that if we enter into alproffer.and my client
hés detrimentally relied because he presented himself fdr a

pblygraph, he presented himself for interviews and answered

'levefy question that they can’t jefk that proffer at this time.

He has to be given the opportunity to in a trial against Julia

Gorman fulfill the rest of the proffer which he;could not have’
done obviously up until this point byftest}fying;'

. THE COURT:_' But let’s say he does fulfill all - let’s

say helfulfills@all of‘that, why can’t they still charge him .

and ;try him?

: 'MS.’ GRABERT-LOWENSTEIN: Your Honor, I think then they’re

{obligated.to take a look at it, and yes, in their discretion

{make the decision at that point abbup the proffer, and again,

I’'11l .just mention we offered a third interview. To meé the big
issue is the boint in time'that they’re tryiﬁgvto‘yank it, yoﬁ
know when we’ re interviewed and that’s all nice and pleasant
until.they finally.find a medical expert that says sbmething"
different, Your Honor, he has a right to rely bn being abié to
finiéh the proffér. We all understood what was‘going to
happen at the end, that they would then make'ﬁheir deciSion,
but to yank it-now and to not gi&é him that opportunity to -

testify I believe is a violation of due process because he has
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detrimentally relied.

‘‘THE COURT: -  But I mean what is the detriment to him?

|You say he’s detrimentally relied on it.r«What_has,he done ---

. MS. GRABERTfLOWENSTEIN; Being, being interviewed.

" THE COURT:. ‘But how ‘has his'being‘interviewed

V‘detrimented‘him?

_ MS. GRABERT-LOWENSTEIN: Because ‘they may, they may try

to use-: those statements against him, having to’ submit'himSelf

’ to a polygraph hav1ng to cooperate

THE COURT But ‘T mean, what statements has he given
‘or what 1nformation has he glven them that they ‘can .now use
against hlm to prejudice him in- these cases'>

C MS. GRABERT LOWENSTEIN Well as hls attorney I hope

,none, but the p01nt 1s ‘that he has put himself out there

He s, he S;'you=know, allowed them to 1nterv1ew him. I

understand the Court’s questlon and certainly the reason they

offered him the proffer originally was because they didn t
thlnk.heﬂwas the,perpetrator. I wouldn't'expect any questionsh
at’ this point to.actually incriminate him,'and;nOW they. seem
to'want'that.. YOur‘Honor, the obligation, the obligation was

to present himself, to pass a polygraph and then to testify

Jtruthfully. Just once again say, to‘allow them to pull the

proffer before he has an opportunity fulfill it is, I think, a
violation of his due process and a violation of the contract,

they are then in breach of the contract.
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 THE COURT:  Okay, all right, well, I find that this is
not. an immunity agreement. It is a proffer and that the
Stafefs sole obligation under that was to consider his
céoperation when they elect charges-and at a time of
seﬁtencing. I don’t see where he’s been prejudiced or it’s

violated his due process. I’'m going to allow them to withdraw

1it.. So, I’'1ll deny your motion to enforce the proffer, but

that also relieves him of any obligations under the proffer.
Since they’ve withdrawn it they can’t come back now and say he

hasn’t‘cooperated because they’re the ones that are

{withdrawing it.

"MS. GRABERT-LOWENSTEIN: Certainly. Thank you, Your

. Honor.

THE COURT: . All right, all right.-

MS. LIVELY: Yes, sir, Your Honor, if I.may proceed
then on the serving of the indictments. This Defendant was
charged originally with child neglect. The State haé now
presented two indictments to the Grand Jury, both of which
have been true-billed, indictment number 2010-GS-26-2196 and
2195. - The 2196 indictment is for Homicide‘by child abuse and
the allegation is that he did act as the principal in
inflicting fatal injuries, causing the death of a minor child
17 months old while committing child abuse or neglect’and that
the child’s death occurred under those circumstance. This

Defendant has also been true-~billed, has a true-billed
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indictment for homicide by child abuse, aidihg add abetting
and it involﬁeS'the same set of:  facts involvind this 17 month
old child who dled between - on July the — the infliction of
injuries, I'm sorry, was July the 14”‘of 2008.

Your Honor, thls Defendant orlglnally had a bond set for
theuchild neglect end I'm geing to actually defer to the
Defense on tﬁis; I had that the Co-Defendant had originally

she was denied bond and then subsequently given $100,000

|surety bond. 1Is this Defendant - does he have - what was his

bond at the time of the child abuee, the child neglect?
lMS. GRABERT-LOWENSTEIN: Your Honor, I believe that the
bond, in fac£.I know'the bond thatfmy client set was 100, 000.
THE COURT: So, your client is under a —--
‘MS.lGRABERT—LQWENSTEIN' That he posted was 100, 000
' MS. LIVELY: ~  And let me just double check that, I’'m

pretty - I . was a little confused on that because of the fact

that his actual charge at the time was just the unlawful

neglect.
THE COURT: Child neglect.
MS. LIVELY: And he’s local and he doesn’t have a prior

record, but that does appear to be'what the bond was at that
time, and ---

THE COURT:, 100,000 surety? |

MS. LIVELY: Yes, sir.

MS. GRABERT-LOWENSTEIN: Yes, it was posted.
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Motion to Amend Order on Polygraph 3
Ms. Lively:' This afternoon is the motion that

the State filed to amend the order on a polygraph motion

" that was signed by :Your Honor regarding State v. Robert

Andrew Palmer.

The Court: I‘ve. read your motion.
" Ms. Lively: Yes,'sirﬁ and'basica1ly what it is

is whenever we were working- through preparing‘the orders as

- you recall you agked both the:défense as well as myself'to‘

' provide one. I aCtually/had the-pléasure,'and I was lucky

encugh to,have’Erin Bailey assist me with doing the oxder
becaus¢7I‘had“Wofkedgon Ehe actual-héaring that took, as
you know, over:ﬁwo days. So what I:did was whenever we
were going back andiforth,’mYéelf and Ms. Béiley; and
actually’drafting_éhe'order bne of the things that I did
not look into in détail was thé facts ‘and procedural
history  only bgcauéé'I had cut and paste from an eﬁail I
had used in déaling'with an expert witness that I was
trying to get an opinion~fr0m; I gave that to Erin for
referende”for the procedural history;

There was a?sentencé«that was left in there.
That sentence was that the State’s theory of the case was
that defendant Palmer had inflicted the fatal blow to the

child. That sentence came from me trying to talk to my

'expert witness about why I was considering charging  the

deéfendant around the time ‘that we revoked the proffer. The
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Motion to Amend Order on Polygraph o v 4

_bottom line, Your Honor, that sentence was left in there .

. inadvertently. It does not change any notice to either one

of the defendants.. They’ve both been served with the

- indictments.

The Court: It wasn’t a finding in any:way?

Ms. Lively: - It was not.a .finding, it was just
the history of the case, has absolutely nothing to do with
it. Your Honor actually signed the.order. The issue on
the order was a collateral issue, it dealt with the
polygraph, doesn’t eﬁén deal with necessarily the evidence
regardiﬁg thé medicai injuries to the child, so I'm just
aéking the Court to .allow me to take it out.

| The‘Couréz‘ ~The theory has nothing to do with my
order, but let me hear from Mr. Galmore.

Ms. Lively: . Yes, sir.

The Court: - I'm sure he’s going to tell me
something then I‘1l get the straight scoop from Ms.
Lowenstein. _ .

Mr. -Galmore: | Well, Your Honor, I feel that the
Court should not permit the Stgtg to change the language in
the order. This order is a valid. court, order. The initial

hearing wag in January. This order is clocked in April.

.That’s more than ninety days. if there was some type of

mistake in this order and the order was reviewed by, by

both Ms. Lively and Ms. Bailey any mistake should have been

19




20

w A =

w

10

c11

12
13
14
15
16
17

18

A1

20|

21

22

23

24

25

~ ()Y (441

Motion to Amend.Order on Polygraph - . . 5

- caught long before then. This order was filed with the

Clerk's office, it is a public document. It -is a public
record, it is open to the media, it’s open to the'press.
It’s open to anyone in this courthouse, anyone in this

couhty to go take a look at, but the problem is the reason

- why it shouldn’t be changed is because it®s the law of the

casge.

The Court: No;, it’s not. Ie it the law of the
‘cage?
Mr. Galmore: ‘Wéll.it’s a valid order from

April.
The Court: - Is it a finding by me°
Mr.. Galwmore: It's a valid order from Apr11

April 4th, we’re:here May 26th that’s more- than -a’ month

‘has passed. This order has not been appealed by any party,

specifically Mr. Palmer has not appealed the. ruling by the
Court, so it is in fact.thé'law of the case in my humble
opinion.

I know~the'Soliqitor is saying that'this is some

type of side issue but it’s not a side issue to me, Your

‘Honor.” The State has not put forth any reason why this

order should be amended. They put forth how the mistake

happened, but that’s different than saying here’s the
réason why it needs to be corrected.

The Court: Mr. -- Counsel, Mr;.Galmbre, I mean
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do you believe -that the State would be unable-toAchange its
theory about- the trial of. the case? .

Mr._Galmbre:- Well,ﬁﬁust to go back ---

The Court: They can do it any time.

+ Mr. Galmore: 'To go back -a little bit we’'re verxy
confused abdut the state’s theory of .the case. Wé just got
an order for expert feés‘fbr a defense pathologist; that'’s
just today and we appfeciate that, but just to give you an
idea of how all 6f this bécaﬁe a problem Mr. kittner and I
went down to Charleston and spoke with tﬁe State’s
pathologist,iDr. Schandl. While we were interviewing Dr.
Shandl she’s explaining all about shaking baby and
fortegial??? hemorrhagingrand all of that andee asked a

féw qﬁestions. She literally changes her medical opinién

‘right there at the table with us.

She calls Solicitor Lively, I guess she tells her
well I'm not sure if this is shaken babyAcase any longer,
so we are confused about-what the State’s theory is. We’re
very confused about what evidence the State intends to put
forward to show. that my client committed any crime at all.
I would ask the Court to inquire of the State what evidence

are they planning to put forth that says that Julia Gorman

-inflicted this blow given the fact that we have a court

order written by Ms. Lively that says Robert Palmer

inflicted this blow.

21
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"Motion to Amend Order on Polygraph ' 7
The Court: Ms. Grabert-Lowenstein?
Ms. Grabert-Lowenstein: Yogr Honorf'I would

Aprobably for obvious reasons have no objections to the

change. I will, however, echo counsel’s confusion as to

the theory of the case' given the fact that we_went‘months

- under ‘a proffer, my client passed a polygraph,'and then all

of a sudden that as part of that proffer that proffer was

" pulled and all of a suddenvthere was a new theory of the

case. I,"toe}onuld like to héar some facts as to why they
would think that my- cllent would be liable for the death of

thls 1nfant but I don’t because I’m in a different

p051t10n, I don't-have‘objection to the change, but I, I do

echo Mr. Galmore’s confu81on ‘and his request for some
statement s0. that you know, we know why they re proceedlng
against’ elther one of these 1nd1v1duals

The Court: A Well, what are you entitled to?

Mr. Galmore: We’'re entitled to-notice of what;
we’'re suppdsed toldefend against. | |

The Court: Well‘that’s what in your indictment.

Mr. Galmore: ‘Well I have a court order that
says Mr. Palmer inflicted the fatal blow.

The Court: Well not any more, I just changed
it. .

- Ms. Lively: Whithtwas a scrivener’s ——

Mr. Galmore: That’s not a scrivener’s error,
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Your Honor.

The Court: I understand but I just changed it.
Mr. Galmore: I understand.
The Court: I don’t- think that has anything to

do with the issue addressed in the order, it’s just setting
out facts. I'm going to allow that, I don’t think it even
needs to be .amended but I’'m going to allow it to be
amended. Apparently you -folks think it does have a some

importance and in that regard I‘m helping you by letting

~you know that that’s not their theory, they’ve got another

theory.

Mr. Galmore: I would like to know what their
theory is. -

The Court: Well are you prepared to tell them,
Ms. Lively, what is your theory, shaken baby, somebody did
it? '

Ms. Lively: It’s pretty much in the
indictments. Your Honor, and I'm not trfing to be smart,

this is the thing. He’s exactly right, Mr. Galmore, in

+sthat we met with the pathologist in Charleston. I. met

right around the same time he did. That was.the basis for
withdrawing the proffer. There were some changes in a time
line and that is the reason why I am indicted them both for
homicide by child abuse and aiding and abetting because I

have two individuals who were the only two people who could

23




24

121

- 24

0w 3 o Ul

1o

11

12
13|

14

15|

16
17

18

19}

2%

22
23

25

Motion to Amend Order on Polygraph | S ‘ 9
have had access and contact with.this child and the child
ends up dead, that’s it.. So it coﬁld have been- either one
of them and that’s where we are. |

" The Court: = That’s not the’ first time you’ve

béen put in that position, woiuld it be, Mr. Galmore?

'~ Mr. Galmore: Well;sYour»Honor, she’s correct,
they have a proffer with Mr: Palmer:. . They withdreéw the

proffer with Mr. Palmer, ‘he’s now at the defensé table with

us. We have this, this line that says the State proceeds

‘under the theory that Mr. Palmer inflicted the fatal blow.

That line had to come from somewhere, it didn’t come out of

‘whole cloth.  Somebody on the State’s side seenis to' believe

that Mr. Palmer infiicted that blow and if that’'s the case
why.haS'my client been indicted. I Berioﬁsly question the
validity of the grand jury indictment in:this case.

The Court: . Well they would have to provide you
that under Brady if: they had evidence that your client
didn’t do it and somebody -else did if they had anything
like that. Ms. Lively says she doesn’t, I mean that’s not

their theory. If it develops in trial that they have

“"someone who was of that opiniodn, who is a material witness,

whether it be an expert or otherwise who had that “opinion,
and it’s exculpatory and they don’t give it to you -then
there’s going to<be a problen.

Mr. Galmore: Well let me ask this, is the State
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saying they don’t. know who struck the blow? Are they
saying'they both acted>in concert, :or are they saying that
Ms. Gorxrman did it?, Thétﬁs all I .want to know, what I need
to defend against?

The Court: I think the first two,questidns are,

ves, they aren’t sure, but they know someone did and they

~don’t know whether Ms. Palmer or Mr. Palmer did, is that

not it?

Ms. Lively: That;s,cbrrecty Your Honor, the
case law of the Supreme Court of South.Carolina'clearly
allows us to proceed unde; that théory that we do .not know
which one. was necessarily the principal aiding and
abetting, that’s why I charged them with'both. They both
had access, to the child and said that no one else was

around, gave no accidental reasons for this child’s

injuries, therefore, I’'m proceeding that either; one of them -

had access and could have inflicted the blow that killed
the child, there you .go.

-The Court: That’s where she’s going, Mr.
Galmore. o '

Mr. Ga;more: Yes, sir, Your Honor, we would
simply take exception to the Court‘s ruling. . |

The Court: That<s very well.

Mr. Galwmore: I”do have a copy of the original

order that I would like to have clocked as a Court’s

25
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Galmore’s motion to sever?

Ms. Lively: = Yes, sir.
The Court: Mr. Galmore? .
Mr. Galmore: Yes, sir, Your Honor, we have

filed a motion.to sever in this case just trying to protect

Ms. Gorman’s right tc a fair and impartial trial. The

Court is familiar with the case law and Severing is not an
issue that is novel. Case law says that a severance should
be granted where there is a serious risk a joint trial
would compromise a specific trial right of a codefendant or
prevent the juryifrom:making a réliable judgment about - a.
codefendant’s guilt.

Regarding Ms. Gorman’s specific trial right that
is jéopardizea by these cases being tried jointly I'm

referring to her motion for a directed verdict. Once the

triél begins at the conclusion of the State’s case we will .

be moving for a direéted verdict and again at the
conclusion of all evidence we’ll be moving for a directed
verdict and I feel that her right to have that directed
verdict fairly and impartially reviewed would be
jeopardized if they were tried jointly.

The Court: In what regard?

Mr. Galmore: The testimony that will come
forward, well one of the issues in this case is the time

line. The cause of death, what we know is that EMS was

27
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Pretrial Motions - ' . | 9
contacted Mondéy at 6:06 p.m. and:we've haa various time

lines for when the injuries were inflicted in this case. A
time line sayiné seventy-two hours meaning the Friday night

before the Monday, a three-day weekend is when the injuries

survived for several,A
days with these injuries to-his‘head; Wé’?e hédva,forty—
eight-hour time line that’s been establiéhed. Right now as
a rgsult of our meetingstwith'doctors.down)at MUSC we
believe the fatal blows were inflicted within zero to threé
hours of the 6:06 p.m. time when EMS was called. We believe
the evidence --- | |
The Court: Wouldn’t that devélop in either

case? -

| Mr. Galmore: Well we believe‘thé»evidénce will

show that Mr. Palmer was with [ASit one hundred percent of

the time during that three hour window but‘that Ms. Gormgn‘
was not and unfortunately,fyou know, the State,‘I'mean,
excﬁse'me, the jury can draw itg‘own conclusions but if
this'person is there withvthis child during the time that
these injuries are inflicted either did it or knows
something about it, so unfortunately for Mr. Palmer seems
like his fate wQuld be sealed with this jury but as far as

one hundred percent of

Ms. Gorman she wasn’t around
the time during the three hours.

The Court: But aren’t we talking about directed
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verdict motions?

Mr. Galmore: | Yes, I'm talking about, I'm
talking a directed verdict motion. The. reason why I‘m
talking about directed verdict is because there’s. no direct

evidence that points at either defendant. There are no

~eyewitnesses, there’s no weapon, there’s no video, so this

igs a circumstantial case and because it’s a circumstantial .

case .it’s dependent upon, I feelllike theAState’s case is
dependent upén suspiéion, mere suspicion which .is not a
adequate standard forvdiredtéd verdict; but if M#.anlmer
is tried with Ms. Gormannevidence of his guilt; I guess‘the
easgiest way to say ittis the evideﬁce against him may in
the juryié eyes rub off on Ms. Gorman.

tThe‘Court: But we’reitalkihg*about~directed

verdict motions? -

Mr. Galmore: "Yes, okay.
The Court: .- And how would that impact the Court?
Mr. Galmore: Well she has a, a'right'to have a

directéd verdict motion heard fairly, impartially, and we
feel like the evidence that, that will be presented is
evidence against Mr. Palmer. The evidence that they have
against Ms. Gorman is as you’ve heard DSS records from
somewhére in Long Beach, Califorhia, other types of
suspicion, other types of rumor type of evidence. It’s not

direct evidence, it’s not substantial circumstantial
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Pretrial Métions ‘ o - 11
evidenée, but we feel that if she’s tried with thé*_
codefendant that she won’t get a, a fair ruling on the
directed verdict issue.

The Court: -all right, and is that, do you have

- other grounds in support, should offer support of your

motion to sever?

. Mr. Galmore: Well there is also the fact that
these parties, well Mr. Palmer was offered a proffer. He
reliéd,oh'that proffer and'for whafevér reason the étate
has chosén'to witharéw.the proffer ‘and then to seat him at

the defense table with us, we quite frankly'don't know what

.his intentions. are. He may be at the table as a

cooperative witness for the State, we,don{t know. -All we
know is that we don’t know what he’s done in reliance on

that proffer. We don’t know how many inter?iews he’s given

and to whom. All we know is-that he was their witness, now

he’s, now he's stuck at the table with us and we don’t want
him. I think it’s an‘oppértunity for; for an improper
verdict just looking at the evidence thét they have against
him versus the lack éf e?idence that they have against Ms.
Gorman. | |
The Court:A But would these not be matters that

would come in. regardless of whether they’re tried together
or tried separate? Would not the same exact issues be

raised and the same evidence be produced?
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Mr. Galmore: Well we, we don’t want to have a
situétion whe;e‘his wrongdoing leads to the jury concluding.
that she’'s guilty.

The Court: The difference would be if he were
to testify in the fashion that you suggest would be whether
he’s named as a defendant or named as just a witness, I
mean isn’t that the only real difference?

Mr. Galmore: - Well if he’s sitting here ét the
defense table as far as the jury is concerned they may
convict her just becaﬁse of his involvement and that’s a
problemvthat we';e trying to avoid by having him here.

The Court: But what difference would it make

‘whether he’s a named defendant or just an unindicted co- -

conspirator or a witness?

Mr.:Galmofe:, Well it all goes to the State’s
theory of the case, you know. At one point the State’s
theory was that Mr. Palmer struck the fatal blow. At
another point is we don’t know what happened but from the
evidence that will be presentéd we know that he was there,
so under either one of those theories that’s evidence
against him and we don’t want that evidence to be imputed
to my client.

The Court: Mg, Lively?

Ms. Lively: .Yes, sir, Your Honor, well first of.

all in a homicide by child abuse case that'’s something the
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State is always going to have a problem with when you'’ve

‘'got two potential perpetrators is you’ve got, you’re not

going to have video, I‘ve never seen it, and you’re not
going to have exact, can’t rely on the perpetrators to give
you the -truthful story. so this is what’s going on.

| First of all I have absolutely no intentioﬁ of
calling Palmer as a cooperative WitnessAso I:just want to

go ahead and put that out there. He .is at the defense

"table. for a reason. "“We have'information that I’'ve shared

and we’ve met with .doctors all together regarding‘what.the

‘State’s theory of thé;éqse'is, that on Monday July the

.14th,~2008, is whenever‘thé child received the fatal

injuries. I'm not saying that he hadn't been abused before
then and I'm not saying that.we’ve got statements from
Julia Gorman where she admits,to éhaking and slapping the
child. We have all ﬁhat, but what we have is that, and
that’s been clearly addressed with the --

The Court: .I'm sorry. ‘

Ms. Livély{ . It’s okay, and it’s been clearly"
addressed with the defense. I have not held back anything
in regards to the theory of the case so let’s get to the
issue of severance.

We have the same victim, the same time‘line. We
have two defendants who admit to being in the home with the

child on the day that he starts to seize and is sent to
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Pretrlal ‘Motions B V | 14
Conway Medical through EMS and then two days later the
child is dead, so 'what we have, Your Honor, is exactly and
very similar ahd—scary in similarities to the'case of §t§£§

v. Chad Smith which was actually an Horry County case tried

before Judge Thomas where you’re not able to point the'

finger at which one but YOu are able to say that you were

both there, you both admit being there with the.child, the

. child died from injuries that would have been immediately

apparent to someocne based upon how the child acted after.

~those‘ihjuries,>therefore; you either both did it, aided

and abetted in doing it, che did it, that’s the reason why

I've charged as I have Homicide by child abuse used ch

'both defendants as well: as a1d1ng and abetting Chlld abuse’

on both defendants whlch is exactly what was done in the

'State V. Chad Smlth case where the mother and the boyfrlend '

were charged and subsequently conv1cted

Also in State v. Walker, Your.Honor, it’s the

"same kind of thing, child was beaten to death and the only

twc'people that were there that could have done it .was the

mother and her boyfriend. So what happens is because of

‘the way that child abuse cases are unfortunately a crime

that’s committed.that no one knows but the perpetrators and
the dead child then what we have is the State has to try
and narrow’ it the best way that we.can and that’s exactly

what we’ve done. I‘'ve got the time line, the defemnse is

33
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very aware of-it.. There are'only two people that could

have done it cause JEiM couldn’t -have done it to himself

-and so without him being in‘a motor vehicle accident or

_ ‘being thrown ‘from the’ top of a bulldlng the only way other

way he was 1njured to the p01nt of belng killed was that
one of these two 1nd1v1dua1s dld it or they both did it.

So under those c1rcumstances to ralse what Mr. Galmore 1s

: say1ng~well.maybe the gu1lt,from Palmer w1ll rub off on
Gorman"or'vice versa, well clearly 1n the. severance .motions

made by defense and what our Supreme Court is. saylng, Your -

Honor, that 1ssue of-whether they 11 have antagonlstlc‘
defenses ig not to be the reason ‘that the Court determlnes
severance is. apéroprlate because they expect that
defendants will p01nt the flnger at. each other

It has to be some type of - cruc1al tr1a1 rlght of
the defendant\that"s 901ng to be the reasonAwhy the
severance: should be granted} i;e. a Bruton issue. We don’t
haVe:a‘éruton issue in this case(mYour Honor . We have no
statements by Gorman‘saying I saw Palmer beatingjhim'in the
head. We have nothing from Palimer saying I saw Gorman. As
'a-matter of fact they;both said‘I’donﬂt-knom what happened.
I didn’t do anything, would Julia hurt him, no;Awould

Robert hurt him, no, so they’ve never pointed a finger‘at.

.each other so we don’'t even have that confrontation issue

that could arise through Bruton. So because we have all
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Pretrial Motions , 16
the same evidence, we have the only one victim. we have two
people who put themselves as the only caretakers of this
child and then the child dies then to sever the case would
be extremely prejudicial to the State. We’d have to try
this case twice. You know they would point the finger at

the other and because of the fact that we have only one

victim and we only have two perpetrators and we don’t know

which one did it it is important that we are able to try

them together.
The Court: All right, the Supreme Court of this

state has very clearly said in State v. Hughes that

defendants who are jointly tried are not entitled as a
matter of right, Mr. Galmore, ‘to separate trials and you
have correctly stated the law unaer the Dennis case where
you stated that severance would be appropriate where
there’s a serious risk that a joint trial would compromise
a specific right of a defendant or prevent a jury from
making a reliable judgment about a codéfendant’s guilt.

In this particular case, and I have loocked at the
exceptions that the Court has made as to that general rule,
I do not see where there’s any specific right that would be
compromised or that there’s any danger that the jury could
not reliably reach a verdict in this ﬁatter. I think it’s
a case that should appropriately be tried together and I

believe that the rights of these defendants can be
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Pfetrial Motions 17
protected in a joint trial, thank you.

All right, now, Ms., that out of the way, Ms.
Lively, let’s move forward with the State’s motions, you
have the majority over? |

Ms. Lively: Yes, éir, Your Honor, we could also
if you wanted to the last motioﬁ from, from Ms. Grabert-
Lowenstein régafdiné the voif dire. She hadltweIVe
questions and we could actually, I could tell you that-we
agree to some 6f‘those and then if ydu want to hear it now:
we can, if not we .can do that -after ---

| ' The Court: . Certainly, let’s get that out of the

way . Thét will be éll the defense motions, all right.

Ms..Lively: "bkay,'that will be great, Your
Honor. o . |

The Court: Ms..Gfabert—Lowenstein?

Ms. Grabert-Lowenstein: Thank you, Your Honor,

I’1ll first of all front myself out, I am used to a system

where as I prosécutor I was able to talk directly with the
jury, jurors or perspective jurors. I think that in this
particuiar case for a.lot of the reasons that Mr. Galmore
has spokén about and actually that Ms. Lively spoke about,
this is and in this particular climate right now is an
energy chérged case that the charges are volatile I think
we need an opportunity to know the background of the

jurors. I believe the best way to do that is for each one
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14
July the 11th, 2008.
The Court: I'm going to change it from on or

about July the 14th, okay, and I’1ll take out through July

the 14th, 2008, okay? .

Ms. Lively: Yes, sir.

The Court: And that’s Ms. Gorman as well July

‘Ms. Lively: ¥es,-5ir, in regards to the
homicide by child abuse aﬁd:the homicide Byvchild abuse
aiding aﬁd abeﬁting, so there should be four indictmentsv
that will reflect the on or about date of July the 14th,
2008, and the uhlawfui conduct towards a child is/those two
indictments are not inclgded in the amgﬁdmeﬁt.  .

The Court: All right, I have, Wait~a‘ﬁinute'now

Ms. Lively;: Yes, sir.

The Court: = I Hhave indictment number 2194,

homicide by child abuse as it pertains to Julia Shawnette

Gorman, that one should be July the 14th?
| . Ms. Lively: Hold on, let me just 'see cause I’'ve
got them, 2194, correct, Your Honor, homicide by child
abuse against‘Julié Gorman. |
The Couft: Okay, -and I have unlawful conduct
towards a child as to Julia Shawnetté GormanrJuiy the 11th,

2008.
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] Ms..Lively: . Correct, Your Honor.

The Court:  That would be indictment number 841.

Ms. Liyely: Eight forty-one, correct.

The Court: Should that 6ne be changed to July
the 14th? |

Ms. Lively:  That one should be like the one for
Mr. Palmer’s which is July the 11th, 2008 through July the
14th, 2008.

The Court: . Well this one unfortunately just
says on'or about July the ilth.

Ms. Lively: Yes,; sir.

The Court: But the amendment was to change it
to July the 1l1th through July the 14£h?

Ms. -Lively: .July,the 14th, correct. They
should all .reflect July tﬁe 14th in some form or fashion,
and the‘only one that has a time span are the unlawful
conduct towards a child ffom July the ;1th to the 14th.

. The Court: All right, I want to make sure I got
it. Thé next one I'm loocking at is an indictment for
homicide by child abuse, again as to Ms. Gorman, and this
one says July the 14th, the 11th, 2008, and it’s changed to
July the 14th, 2008.

Mg. Lively: Correct, Your Honor.

The Court: Is that correct?

Ms. Lively: Yes, sir.

39



40

20

- 21

10

11

12},

13
14
15
16
17
18

19|

22
23
24

25

.The Court: So they’'re two, ali‘righﬁ, one is
aiding and abetting; is that right?

‘Ms. Lively& Correét.

' The Court: All riéht, let me get the ones as

Ms. Gorman.

Ms..Li§ely: The aiding and abetting is the
2194, the first one that you -- |

‘The Court: Okay, all right,»all right, now I

have one as to Mr. Palmer ---

Ms. Lively: Yes, sir.
' The Court: - That indictment is 21967
Ms. Lively: Yes, sir. . ‘
The Court: Correct, that should be the 14th?
Ms. Lively: Yes, sir.. B

The Court: All right, that one is the 14th?

Ms. Lively: Yes, sir;, . o

The Coﬁrt; I have one -for Mr. Palmer, éiding
and abetting ‘1ith through the 14th;,isvthatvcorrect?

Ms. Lively: No, sir, that sﬁould be July the
14th as well.

The Court: And through July 14th to be taken

out?

16

to

Ms. Lively: No, -it should just say on or about

July the 14th on indictment 2195.

The Court: Okay, all right, and then I have one
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for unlawful conductfahd it says, it is actually 4120, aﬁd
it ié for Mr.'Paimer; unlawful conduct towards a child and -
it.originally says July the 11th’but‘it's July the 14th; is
that correct? " |

Me. Lively: No, sir, it’s July the 11t

That’s the one where we’re claiming that there were

injuries, or there were prdblems, with the child over the -

. weekend.

The Court: Okay, that one says only July the
11t®, oOkay, all right. S r ‘
l Mr. Galmore: - Your Honor; I héed,-reSpectfully_I

need to enter my 6bjection.j I know thé Court had ruled on"

this issue pre&iously, but'it ié;my positién-thaﬁ changing~'

the .dates of the alleged offense is"the-déte is a crucial
issue and it’s a critical part of 'this casé ‘when these

injuries were inflicted and for the State to be allowed to

- change those without going back befdfe'the'graﬁd jury I

think these indictments need to be quashed. I think they

ﬁeed-to're—indictf

" The .Court: VAiIVright, thank you very much. All

right, Ms. ---

Ms. Grabertaﬂowenstein: "Your Honof, if I could
just the record, I knéw my objections wefg on the record
previously but I’11 join Mr. Galmore's objections.

The Court: A11>right, very well, okay, and voir
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dire this sheet, of course my standard‘Voirwdire should be

snfficient;-isjthat correct?

Ms. Lively: . .Correct, Your Honor.
Mr. Galmore: Yes, sir..
The Court: Very well, any reason why we should -

not bring in the jury and begin the- jury selection process? ”
. Ms. Livély: ~ No, Your Honor, the State is ready

to proceed

Mr Galmore We're neady to proceed,'Your'
Honor . |
b s.;Grabert—;owenstein: We're'feadf to p:oceed,
Your Honor. dzﬁ, C* 1;,« | | V

The ‘Court:- Very well, all rlght ‘Bobby, 1f you
could brlng 1n the jury and let's see how’ many we- can get
seated

Ms" Grabert—LoWenstein- i Your Honor, if we could

,Mr Galmore and I have dec1ded to Spllt the peremptory that»

«we have exchanglng ten g

The Court: Walt a mlnute, my. understandlng 1s

fmultlple defendants you have ten; is that correct?

Mr. Galmore-' Yes, sir.
Ms. Grabert-Lowenstein: Ten each.. .
Ms. Liveiy: That'’s correct, Your Honor.

"The .Court: All right, ten each, okay.

'Ms{ Grabert-Lowenstein: And we’re just going to




© 12

10

1L

13

14}

15

16
17
18
19
20
21

22

24

25

85
both of. them or either of them, may, if they choose, they
have no obligation to-do.so, but they may put up witnesses
for the defense. After all that is done we will begin
cloging remarks oxr closging argumeﬁts.and you will hear

again from Ms. Lively and the defendants. The order will

depend on what’s been presented during this trial but that

will be the final thing before I charge yéu on thé law.

I ask you again, please, pay close attention to
these attorneys as they make their opening remarks. It’s
going to be their summary of what they intend to-prove.
It’s going to lay out the case for you and it‘s very
helpful in understanding why witnesses are called and what
witnesses are going to say; ~Ms.‘Live1y?

Ms. Lively: ‘Thénk you, Your Honor.

| uopening Statement
By ﬁs.'Lively: |

Your Honor is correct, I’m going to give you
enough information to know why you'fevhere for this week, so
'you can understand a little bit about what you’re going to
hear from that witneés stand. |

' Ladies and gentlemen, we’re here because Richard

MCEI =cventcen wonths old, visiting his

23]

grandmother, Julia Gorman, the defendant, for the first
time, his trip to the beach with his mom Cesalee, died in

her care and in Palmer’s care, seventeen months old.
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86
One of the things that you need to understand in

child abuse cases is that.child abuse is a crime that

‘happens . 1n 811ence It’s not often that we have a video

‘camera that's taplng the event. We don’t have pictures a

lot of times shbwing the 1nf11cted injury. ‘Instead what we
have to rely on whenever we have the body of a- ch11d before
gs we - have to‘relonn ‘that child, that body, as our silent

witness, and it is-a shame that we have to work our way

. backwards to knOW'thevtguth of what happened to this chila,

.80 let me just give you.a brief scenario about why he was

here.
. Cesalee comes here to South Carolina to visit her

his name is St

His
father Richard Grimes is here as well, he’s in the

Victm

mllltary ;So~Cesalee comes hefe with afterla two—.
day bus r1de from Pensacola, Florida, because Julia .said
come on, I’d love to meet my'grandson,cspend some time with
him, ao.in June of 2008'Cesalee did just that. Her’s and
Richard'i only ehild, victim bringslhim here and while

they’'re here they go to the beach. They spend time, he
plays in a wading pool, he’s a typical toddler.

Now Cesalee has to leave and right before she’s

.getting ready’to-leave to go back and meet up with Richard,

he’s packlng, he’s getting ready to have to do basic

tralnlng or something, he’ll tell that to you, you’re g01ng
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to hear from him, |QCCEl gets sick. He has a fever, some

type of cold, and anyone who'’s ever been around toddlers

‘know that’s about every other week,fsnotty nose, fussy, and

‘on top of that the poor kid gets bit by ant bites, so he’s

got ant bites all over him, so he goes into, they take him-

at the

to the doctor, Cesalee, Julia Gorman, and A=l

doctor, and you're going to hear from that doctor. He’s a

- family practitidner in Aynor, Dr. Jody Hutson. He'’s going

to come in here and tell you, yeah, I saw [{Gl He came

in for ant bites and a cold, treated him, gave him some

~med1c1ne, then they left.

Now here was the decisgion- that ended up belng

life and it is in no way shape or form her fault The

plane trip was six hours, thlS child is sick, fussy, g0

‘Cesalee makes a decision after speaking with her husband to

‘sign over a temporary guardianship to Julia anthobert'

Palmer, watch h1m for me, you want to spend some more time
with your grandson, this is a perfect chance and Gorman
welcomed it, let him stay here with me, we’ll take care of
him. | |

| -~ Cesalee, young, wanted to get-backnto her
husband,-excited about the perspective move, thinking about

having a toddler on a six-hour plane ride, makes that

‘decision and you’ll hear about that.
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" She leaves on,July 2nd, 2008, ether than the cold

and the ant bites, same toddler, nething'different July

the 14th, 2008, 911 is - called he’s actively selzlng He’s.

taken to the Conway Medlcal Center

You re. g01ng to hear medlcal eV1dence and

Qtestlmony that. he had multlple, not one, multlple skull

~fractures, bleedlng on hls braln,ibrulses on - his body

July the 16th 2008 they have to. pull the plug, he has no

. more- braln reflexes, he s dead

So for s1xteen months of that Chlld'S llfe he s

‘ running around a toddler, only child to these parents, two

,;weeks w1th Palmer ‘and. Gorman, he’s dead.

Now, ladles and gentlemen, you’re 901ng to hear o

.from that 51lent w1tness thlS whole week. That 811ent

. witness is ,— seventeen mont_hs~_old. : You re

going-to. see pictures; you’re going to hear medical

evidence. ‘Medical evidence that is going to show you and

‘prove to you beyond a reasonable doubt-that this,was

‘nothing less than a deliberate, violent, forceful act, done

by the defendants

There were three people in that traller, single

Wide, not even fourteen feet wide trailer, with two
bedrooms, one bathroom, three people in that trailer, one
. of them is dead, nobody else. Their testimony, everybody’s

‘testimony you will hear is consistent in regards to who the
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only two caretakers of that child were on July the 14th,
2008, when he presented at the hospital activeiy seizing,
only two people.

He ate that day, he was functioning that day.
You will hear medical testimony that someone with his type
of injuries you would expect to think that he had either
been thrown out of a motor vehicle at a high rate of speed
or fallen from stories high, but you wait and listen to the
medical evidence.

The experts, the people who come in here who
deal with these type of things are going to help you
understand what you have to do with all that information
cause you have to put it together and you have to make if
make sense to you, and I‘1ll tell you it will make sense.
You will have no doubt as to who is responsible for this
child’s death; and what thé law is in South Carolina, and
our legislature clearly understands that child abuse
‘happens in private, okay, that’s what our legislature
knows; énd the statute in regards to what they’re charged
wifh we don’t have to show motive in South Carolina, okay,
don’t have to necessarily make it make sense. What it has
to do is it has to fit the elements of the'crime.

“A person is guilty of homicide By child abuse if
the person causes the death of a child under the age of

eleven while committing child abuse or neglect and the
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death occurs under circumstances manifesting an extreme

‘indifference to human life or knowingly aids and abets the

other person to commit that child abuse or neglect and it
results in the death of a child,” guardians of the child.
He died in their care, no reasonable explanation for it but
you listen'for-that yourself.

Extreme indifference to human life-meaniﬁg that
if I am doing something  so ﬁorrific to a child that by
looking at it you-know that that could cause injury or
death to the child I;have extreme indifference Because I'm

doing it anyway. That’s extreme indifference to .human

1life.

Abuse and neglect is an act or omission by any
person which causes harm to the child’s physicél health and
welfare,  okay, seeﬁs'pretty straiéhtforward,«and then harm
to a'child; inflicts or allows to be inflicted upon the
child physical‘injurj even if it’s corporal punishment.

And then the other issues that can be brought up
in other circumstances, we’re focusing on the ph?sical

here, because that’s what we’re going to show you, clearly

. the physical abuse and neglect of this child, so, ladies

and gentlemen, it’s not going to be a fast case.
It’s such an important case to He is a
gilent witness and he is going to speak loudly to you this

week. He is going to provide you with all the information
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and the ability you need to make the right decision for
him. We’re going to hand it to you, give you all the
admissible relevant evidence so you can make that decision

and find them‘guilty,'thank you.

for
Ms. Grabert-Lowenstein: Your Honor, the defense
on behalf of Mr. Palmer wishes to make a opening at this
point, Mr. Galmore and I have decided the order of things.
- - Opening Statement
By Ms, Grabert-Lowenstein:

' Ladies and gentlemen.of the jury, my name is
Carla;Grabért—waenstein'and it is my absolute honor to
fepresent Mr. Palmer. We are‘goiﬁg to ask you to take a
long. hard loék‘at all the evidgnce that’'s going to be
presented in this case and it won’t be a fast case and as
important as it is to it’s impovrtant to Mr. Palmer.
We are.convinced ﬁhat when you look .at all the cold hérd
eyidénée you’ll reach the conclusion that there weren’t

three people in that trailer, there:were two, and

tbe.acﬁual perpetrator and that my client had no knowledge

of - what went on, had no knowledge of any injuries to
and:you will be able to find him not guilty of all the
chérggs.

| ‘We ask you to examine the actual evidence, not
gpeculation or innuendo, but simply the evidence that’s

admitted ‘before you. The events of July 14th of 2008 were

49
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incredibly tragic. They were tragic to REK ‘they were
tragic to the people who caré about him, and that included
my client. |

Mr. Palmef's odyesey end to“that tragedy began;in

2004. He was in the Navy; he met Ms. Gorman. They became

a eouple.and after he was.honorably discharged he moved

with her baok'to.Hofry County, back to Horfy'County where
he had been raised‘and where'his‘extremely.close‘knit,
family Stlll lives. | '» -

Durlng the odyssey of this relationship between
Robert and Ms. Gorman heé found that she Had had two
children by a previous marriage, Kyle and~Kala; and then
later heulearned.about her: daughter Cesalee. He learned
that this wasn’t a close good relatibnehip; they didn’t get
along: it was troubled;

Now in June: of 2008 it had been a substantial
period of time since Cesalee and her mother had seen each
other; and this ‘was the first time that Robert had the
pleasure of see"ing but more importantly it was the
first time that his,gtandmother saw him, the first time in
seventeen months;

Cesaiee came to visit Robert and Ms. Gorman where
they iived in Aynor and she did make the decision to leave
him. The evidence may be different as to when she was

going to come back or the circumstances but she made that
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decision. Now during this period of time my client was the

This was a role that Robert
felt entirely comfortable with. He’s a father} he had é
son who , was five years old at that time. The evidence ié
going to show he’s a caring loving father and never were
there any.issugs ébout people being concerned about him

being around children or. the care of Dillon, his own son,

- or more relevant '

During this time period Ms. Gorman was working a
distance away from their home at Bass Pro Shop. She would

over when she came

take the duties df,taking care of [geli

home. . Now evidence is going to show that she was

frustrated about work and yet she-was frustrated at their .

relationship. It wasn’t exactly going well.

- The evidence‘as to July 14th, those late

"afternoon early evening hours, will be that Ms. Gorman got
home at about 4:15 or so. The first words out of her mouth

- were where is he; Robert says is sleeping, he’'s

taking his nap. They had been concerned about being a
little sick.still and they had an appointment the next day.

You’re going to find that just as the prosecutor

v

said this child was taken while in their care for medical

appointments. Now she comes home like I said, the first

words out of her mouth were where is he, is asleep,.

he’s taking his hap. The evidence will show they both go

51
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- in, they check on him, he’s fine, ‘he’s sleeping. They then

have a discussion and it was suggested by Ms. Gorman that
they let him sleep, let. us eat dinnerialone. Mr. Palmer
agrees.

While dinner is osterisibly being prepared Robert

. goes out with ngénr the evidence is going to show, and’

Logan is a bull dog.puppy.- The evidence is going to show

he was outside and Ms. Gorman during her interview '

confirmed he had gone out to walk the dog. ' He comes back '

in, and he was quite some distance away the evidence is
going to show, this is a big, big piece of property, comes
back, they eat dinner. The evidence is going to show they

ate dinner pretty quickly and it'swthen‘Ms. Gorman who goes

invt0=get‘ and (et ‘ is.seizing.f’Robert says give
him to'me,lget me:a coldvcloth cause he’s burning up, and.
cali‘9il, which Ms, Gofﬁan'aoes.

The medical evidence is going to show that this

case is not a what happened but it’s a who  happened. The

'injﬁfies were severe and the evidence is going to show that

the time frame for when those injuries happened was exactly
when Mr. Palmer was outside. This is a who done it and you
will have some extensive evidencé tq show you that.

We’ll have the opportunitj to hear the two
intexrviews, one of Mr. Palmer and one of Ms. Gorman. The

interview of Robert he said, the officers acknowledge you
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cared for this child, you’ve shown emotion, can you tell us -

what happened. Robert consigtently said I don}t know, I
know I didn’t hurt him, and.at that time he didn‘t, he even
says he doesn’t think tyat Julia hurt him.

You turn to the interview of Ms. Gorman and you
get an'entirely different picture. First of all the person
she starts talking about, the very first thing in the
interview is her daughter Cesalee. The officers let her
talk fo? a while. They then bring it home, the evidence is
going to show that, you know, Cesaleg wasn’t involved in
this, Ms. Gorman.

| She talks about how was whining, crying \
and thié goes on for a while. She is given a doll and

after saying she’s not sure if she can remember she shook

'him,'she‘said I shook him but it wasn't'hard( it was like

this,‘and she describes an incident‘when she was trying to

cook, grabbing, he was crawling up her leg. She makes it

very clear in her statement that was climbing all
over her, she couldn’t get the cooking and the'cléaning
done, it-was ffustrating. She talks about he must have
wanted his mom so, you know, the minute I got home from

work he was climbing on me, he was whining, I’d step out,

"I’'d step back in it would start again. She was frustrated;

U Lhis

she was frustrated and that frustration caused B

life.
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The evidence is also going to make it clear when

you look at the interview of Mr. Palmer that when he

doesn’t tell the officers what they want that’s why he’s

here. The evidence is going tovshow it wasn’t that he
didnft want to tell them, he makes it clear, he wouldn’t
cover for her, she wasn’t Qorth going to“jail for, but you'
can’'t say.something'you~doﬁ't know if you have no
knowledge. . '

.- Ladies and gentlemen, again on behalf of Mr.

_Palmer we just ask you to. listen to all the evidence, not

make any conclusions till you’ve heard all of it and we’re
confident that you’ll reach the conclusion that Robert-

Palmer was not the perpetrator of the injuries to

: -, had no knowledge of 1t: . Julia didn’t say anything

t9 him either thaE’She was so frustrated i; might happeﬁ or
even éfter; and that’'s all covered in the interview, that
he had absolutely no- knowledge. ,Ladies and gentlemen, if
he had no knowledge how can he be held responsible, and
we're cohfidentvthat you will reach that same conclusion
and find him not guilty on all charges.
" The Court: Mr. Galmore?
Mr. Galmofe: May it please the Court?
Opening Statement

By Mr. Galmore:

We don’'t know what happened to , we
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don’t know. 'Did Robert Palmer strike this child to cause

"his injuries, we don’t know. - Did Julia Gorman strike this

child and cause these injuries? She will take that witness

stand and tell you that she did not, but the‘truth is we

don’t know. - We simply don’t know and we have a problem.

- We’ve had this problem since July 14th, 2008, 2008, 2009,

2010, here we are 2011, and we -have the same prohiem. They
don’ t know what happened ‘'we don't know what happened We

don’t know when he was dtruck.

You ll hear three or four different time frames

for when these injuries were 1nfllcted We don't‘know who

~inflicted these inJurles. As Ms Grabert Lowensteln sald

her client felt iike Julia“Gorman wasn’ t'that-type of
person. ?ou’llﬁhear JuliaTIikewiee'say,I dated this man
for foﬁr.years, he never seemed to be the type  of person
that would ‘cause these 1njur1es to a ch11d we don’t know.

The ev1dence in this case is’ unfortunately '
laoking.- Let me just leave that out there for just a
second and let me talk to you about what‘your job is hereh
today I want to talk to you abOut‘roles and

respon91b111t1es ‘because everybody in this courtroom, all

‘these court OfflClalS have responsibilities here today and

so do you.
' Madam Court Reporter, her job is to take down a

record of everything that’s being said in this courtroom.
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If you think you heard something frOm avwitnese and you’'re

in the back dellberatlng and you re not real sure what the

‘fw1tness said you can ask- the Judge to have the court
'reporter play that testlmony back 8o you 11 know for sure;

she’s recordlng everythlng

‘Madam Clerk, ‘we know. that one of her jobs 1s to

'glve the oath and.- you ve taken three so far today but her
AjOb is to keep a recoxrd, keep all of the exhlblts, keep ally

.iof the documénts, keep them locked up in the file

downstalrs in perpetulty If State 8 ev1dence comes to

earth in a thousand years and asks about this case you w111

have a Clerk of Court for Horry County who can go into the

vault downstalrs and pull thlS case .out and glve 1t to
them. If you want to know about a case from 1928 you can f
go»downetalrs‘rlght‘now and agk the:CIerk of Court for it;

they’ll go?into‘the yaultvand pull it out. That's her job

_to;maintain theee;fiies) All the legal proceedirgs that- go

on>in;thiegcase,,all the legal wrangllng, she s going to
have“it“inyher file.t | A‘ |
H}s'ﬂonor;s job,’as‘he explained to you; he’s the
judge of_the‘law. ‘HeAgives you the law and you have to
apply it.. His Honor is.sort of llke a referee at a |
football game . If the Sollcltor and I have a dlsagreement

about the ev1dence, the Solicitor and.Ms. Grabert-

‘Lowenstein have ‘a disagreement, me and Ms. Grabert-
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Lowenstein have a disagreement about the evidence the Judge
decides what happens and he gives you the law and he éské
you'to apply the facts of the case to the law, give you a
very simple example.

Say it’s a auto accident case and the Judge tells
you the law of the State of South Carolina is that it is
unlgwful to eﬁter an intersection on a red light, that’s
the law; and you as jurors will havé to apply the facts of
the case to the law. So as witnesses are called to the

witness stand, some witness says the light was green,

"another witness says the light was red, you as the judge of

thesfécts have to decide who do you believe, what color was
that light, and if you as a jury decide the light was red

ghen‘you have the law. The law says it’s unlawful to enter
éhe intersection on a red light. If you as the jury decide

the light as green you have the law, it doesn’t fit and the

facts don’t fit, the person is not guilty of the offense.

Now your job is to interprét, excuse me, not to
interpret, but to judge these facts. ' When this case is
over and you go back to your jury room before you . start
your-deliberations you close your eyes, close your ears,
don’t talk to your other jurors, just close your eyes and
think to yourself, you ask yourself the question what

happened to YCHME. the ansver to that question is

we don’t know, then we charge you on your ocath that you
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have to find Julia Gorman not guilty. .

Back to jobs, my job is to try and get'my client
off. Everybody has pretty much figured that part out. The
Solicitor’s jeb is to bring you evidencevand you’re
supposed to use that evidence to decide if a persen is
guilty or not guilty of a crime. Now I don’t know how

closely you were listening to the Solicitor, one thing they

didn't‘say'Who struck (gl That’s because like I said
probably ten times now we don’t know.
Now your job is not to find'evidence for them.

The Judge has told you don’t .go home and look on the

tinternet and see what you can figure out about the case.
If these people don’t bring you evidence then you‘don’t

‘have a case and that is the 31tuatlon that we have here

Ever . since 2008 no one has been able to answer thlS
quest;on. They’1ll tell you that Julia Gorman d1d,1t;
they’1l tell you that Robert Palmer did it. THey'11 tell
you that Julla did it and Robert didn’t know about it. -
They 11 tell you that Robert did it and Julia dldn’t know

about'it; then they’1ll tell you Robert did it and Julia

knew about it and helped cover it up. We don’t even know

if a ¢rime was committed.
They’re going to bring you doctors. The doctors
are all going to say we think a crime was committed but

when you listen to all of the evidence and you’re back in
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that jury room and you ask yourself that question, was a

crime actually committed. The answer to that one also, we

" don‘t know. I'm sorry, I wish we did know, I’m sorry

Victim is not here with us, but respectfully that’s not my

job. My job is to point out to you that the State of South

" Carolina has not and will not meet their burden of proof,

and let me explain what a burden of proof is because that
is ﬁhe obligation‘that they have today.

' Quite frankly, you’re not here to decide who did
it, you’'re not here to decide if either one of them is
guilty or not guilty. What you’re here to decide is
whether or not the State has met its burden of proof. Now
we have in the law three different burdens of proof. I
know that’s kind of complicated. 'We have a burden of proof
for civil cases, auto accidents and things like that, and
the easiest way to describe it is to show it to you.'

Let’s imagine this as a football field, a hundred
?érds in the end. The burden of proof in a civil case is.
called by a greater weight or a preponderance of the
evidencé.

The easiest:way to show you that football team
comes up to the fifty vard line and just gets one toe
acrosé that fifty yard line that will be sufficient for an
auto accident to show that these people are responsible.

We have a burden of proof called clear and
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convineing evidence and that one is kind of up here
somewhere and we use clear and conv1n01ng evidence in
administrative cases. It’s not in courtrooms very often.

Now for a general segsions case, that is what

this is a crlmlnal case, where you’re being asked to find

~ someone gullty of a crime. 'In a general sessions case the .

burden of proof is high. It is; that’s why it’s called a
burden, it is responsibility that they must carry. The
burden of proof in a criminal case is beyond a reasonable
doubt so when the question comes up, did she do it, are you
convinced of her guilt beyond a reasonable doubt. We will
shoﬁ yoﬁ'thét you cannot be convinced of her guilt.

We’re on this football field and like I said
divil burden; clear and convincing)evidence, beyond a
reasonable doubt. is up here, march that ball all the way
down‘the'field.‘ Now the State of. South Carolina is not

required to ééoxe a touchdown. That would be beyond every

-doubt. I could say there’s a doubt that the sun is going

to come up tomorrow morning and you would say that’s

- ‘probably an unreasonable doubt; that’s probably a stupid

doubt. It’s come up every day for four billion years; it’s
probably going to come up in the morning. That is an
unreasonable doubt. ' I could say there ain’‘t no fish in the
Waccamaw River, again that’s an unreasonable doubt, but

whép the question arises what happened, when did it happen,
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who did it, and you don’t have clear answers to those
questions then this is a case;where:the State has not,
cannot, and will not ﬁeet their bukden of proof. We ask
you to keep an open“mind,.we aek,you to. listen to the

evidence, we ask ydu to pay attention, .This.ie an

important case, lives are on the line, and I submit to you

that at the end qf this case, at the end of the eyidence;
let me back up, you take out all the assumptions,'you take
out all of the rumors, take out all of the goss1p, the

innuendo, take all of that out and you lJook at the facts,

‘"the facts of this case,'Ms,,Gorman did not 'strike her

grandson and cause these“injuries which caused his death.

The State of South Carollna didn’ t say that to you in the

‘openlng, they dldn't say she dld it and when the case is

over at the ‘end they re not 901ng to say ‘she did it because
they can't and because: they cannot tell you beyond a
reasonable doubt what happened to this child, when it
happened, ‘and who'did it,'again I ask you as jurors to -
follow'yéur oath, don’t do their job for them, find Julia

Gorman not‘éuilty of these offenses, -thank yeu for your

»attentipn.

_ The Court: . Ladies and gentlemen, it is almost
., o o L
4:00 and as I told you we were going to break this
afternoon and yeu_can get_a"fresh start with the witnesses

in the morning. I’m sure these lawyers have something for
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spell your last name for the Court°

‘Mr. Grlmes - Direct Examlnatlon by Ms. Lively - 127

: Mr[ Galmore- That's 1t thank you, Your Honor.

- The Court ) All right, if you would, Ms. Graham,'

brlng the Jury in.

(Whereupon, the;juryureturns to the. courtroom at
9: 52 a. m )

The Court All_rlght; let the.record reflect

, that'we have our Jurors and we have our. alternates and

‘everybody is ready to go, I hope, and you had a good

evenlng: ;Me; leely?' ""ai‘ L
;Mé, leely Thank you, Your Honor,lthe State
would call Rlchard Grlmes to the stand
“) Rlchard 001eman Grimes
belng first duly sworn, testifled as follows.
Madam Clerk i Please state your full name - and

o e

The’ Wrtnese: quhard Coleman Grimes, last name

g-r-i-m-e-g.

Direct~Examinatlon.

By Ms. Lively:

o ihichard,»where(dofyou Iive?

A Las Vegae, Nevada. o

Q . And how 1ong have you lived there7

,A‘ Seven months now. A ‘ .
. Q And,‘Richard, how do.you-know'qesalee

Grimes or Cesalee Carnaghie?




Mr. Grimes - Direct Examination by Ms. Lively- | 128
1 | A She ' ig my wife and we met in high school.
2| Q ' ° Now how old are you? .
3| ;S Twenty-two.
-4 Q How old were you when you and Cesalee met?
5 A 'Si#teen.
6 o] How old was she?
7 A Sixteen.
8 Q Now, Richard, where were you living
9 whenevé? you met éesalee?
10 i A y Mohave Valley, Arizona.
11 Q Who was she living with in Arizona at that
12| - time? B |
13 . A ‘Her.granéﬁother Judy Morris in Tupac, .
. 14| Arizona. ‘
15 Q Did you know Julia Gorman at that time?
- 16 A .No, ma‘am..
17} Q- Didiyou know Robert Palmer at that time?
 i8H A "No, ma‘am.
19 Q- Now, Richard, when you and Cesalee met in
20| high school were you frienas or did it become more?
21 A We were friends at first but then it became
22 more.
23} o] And how long did you date?
24 | A Two years.
25 ' Q During that relationship what happened?
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Mr. Grimes - Direct Examination by Ms. Lively ‘ 129
A She was continuing to stay with her
grandmother for a while and things were becoming sketchy ub
there and ended up moving in:with me and my mother at our
place 'in Mohave Valley. | -
| Q - Okay, while she was living with you and

your mother did she become pregnant?

A Yes, ma’anm. N ‘ ,

- Q And ya’ll were both what age at that time?
A Seventeen. . ' \ .
Q What did you do, what did'you decide

regérding the pregnancy?
'A What do you mean? .

Q Was there ever a thought in your mind to’

.not go forward with the pregnancy?

A No, ma'am,.

Q When was your éon born?

A February léth, 2007. |

Q Were you at the hospitai when he was born?
A ‘Yes, ma’am. »

Q And when he Qas born gid.yoﬁlsee anYthing

wrong with him?
No, ma’am.
How was he?

Angry.

o » O ¥

Okay, angry, what did you and Cesalee name
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him?

A Victim . Victim

Q What was his, what did he weigh, how long |
was he; do you remember? ' A
A .He was six pounds twelve ounces and twenty-
c;ne inches .'lo_ng.
‘Q ' Now, Richard, were you working at the time

or were you still in school?

A . ' I was-doing both. | J

Q ‘And did ‘ydu ever graduate from high scho'ol?‘

A Yes, ma’am. | |

Q When was Ehat?

A December of 2008, I. believe, I‘m sorry,
12006 or 7. | %

Q‘ Okay, December of. 2007, so this, was this
after was born?

A Yes,. mé’am.

Q All right, now, Richard, who was the
caretaker for ’

A Both Cesalee and I were.

0 Okay, and were you doing anything other

than going to school and working?

A Just taking care of our son.
Q Now describe to the jury what kind of a
child jAei wasg?
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A My son was a very happy go lucky child. He
always had a smile on his face; he never, he never was

really fussy. Even when he was sick he, he’d always smile

 for something.

Q- Riéhard, during the time whenever you had

in your care was

or you and Cesalee had (R
there ever a time when he suffered any type of traumatic

injuries to his head?

A No, ma’am. |
) Was there ever a time dropping down the
stairs?
. A ' - No, ma’am.
Q  How about being in a car accident; were you

ever in-a cai‘accident with the child in. the car?
A  A No, ma!ém.
Q What type of‘‘illnes;,.s:e:s--did.\f’iCtim | have
while'he was é'child? ' | ‘
| A ‘Hé had the éommon colds throughout just
like any child would ever get. The only thing that he had
was ﬁhrush that was in his mouth and we went to thé doctér

and got that taken care of and got the antibiotics for

‘that.

Q Okay, and was he ockay after that?

A Yes, ma’am.

* !
Q And was taken. to his well baby
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checks like he was supposed to?

A Yes, ma’am.
Q When did he start walking?

A I don’t know, ma’am, I wasn’‘t, I was in the
military for that. I wasn’t able to be there.
Q Okay, right, tell this jury when you went

into the military, when did you sign?

A I enlisted in the military in the middle of

2007 and was on the delayed entry program. I didn’t ship

out until after I graduated. I graduated boot camp January

of 2008.

was. born

Q ,Okay,'and you said that
February 16th of 2007, correct?
A Yes, ma’am.

Q ’Okay, so you shipped out right before his -

firgt birthday?

A Yes, ma’am.

Q Were you able to make it back for his first
birthday?

A Yes, ma’am.

Q And who was there for his first birthday?

A Myself, my wife, [ASis my family, -and

Cesalee’s grandmother, Judy- Morris,
Q Okay; Richard, at this time the baby’s

life, he’s one year old, had you ever met Julia Gorman?
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'A Né, ma’am, I take that back, yeé, ma’ am.
Q Okay, all right, when?
A She had f;own out to-put Cesalee in foster

caré,and Cesalée’had called me ﬁpsét and distraught because
of what Was going on and I wént'ﬁp“to‘see what was going on
'and'sée‘if evefyﬁhinQIWas okay and I met her for maybe five
'ﬁinﬁtes., - _ |

Q okay, and for the purposes of a’

birth or after

chrbnélogical order was this'béfdré

‘birth?
A This was before.
. Q@ . Okay, so at the time of being born

up until his first birthday had Julia Gorman ever been out

there to visit you and the child?

A No, ma’am.

Q Now in February Qf 2008 when you get home
is (IR walking? ” | |
' A Yes, ma’am.

Q What other type of deveibpmental thingé did

you notice that had changed since you were gone?

| A He was starting to say the common words; he
was very advanced. ' He, hé could pick out colors if you’d
‘ask him. He éould pick out certain shapes if you’d ask
him. You could say certaiﬁ_things to him and he could

point out, he could point to it for you, he just --
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Q Okay, now, Richard; how long were you in
town before you had to ship off,again?

A . Thirty days.

Q During that thirty days did anythinguelse ,

_occur between you and Cesalee?

‘A As far as?

Q As far as your relatienship?

A We had gotten married. )

Q Okay, all right, and at that point in time

whenever you got married was Ms. Gorman or .any other

“members Of Cesalee’s family come?

A The only- people that were. there were her
grandmother Judy Morrls, her grandmother s - husband Ron
Morrls, our. adopted s1ster Shaley Greer, her father Brook,

and then her I guess it would be her uncle

which was her grandfather, Ron Morris’, twin brother, and

i

A dCesaiee did.
0 And.when was the next time 'you saw your
gon? Well when you left where. did you go?
A I went to M.C.T. for a'month,in Camp
Pendleton, California; and ---

The Court: Could you tell us what M.C.T. is?

Q 'Okay, now,,Richard; after you left whé took
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The Witness: (Centinuing)
A »Merine‘Combat'Training.. At the end of that

came out and saw

me and I got to- see him for that nlght before I flew out

the follow1ng mornlng for PensaCOla, Florlda

'Q“l Okay, and when you were at Pensacola,'
Florlda, how long were you there’
A _About fqur months.
fQ_W]"Okay,eand were“you eble to visit'witﬁ
and ‘Cesalee while you.were in Pensacola° .
A . For ‘the. flrst couple of months whlle I was
there I couldn’t do anythlng but talk to them over the
phone.‘ When I was, about to graduate my first school they
came QutJto see megand«then~that was,~that was. it!
' Q Do you fehepber about'when:that was?5

1

A No,'mafam,;l don’t.

Q Was -it before Cesalée ‘and [ESis came to
South Carolina? - -
A LYes; ma’am.

‘Q , All right, now, Richard, was that the last

| before he was injured?

A Yes.

Ms.,LiVely: May I approach, Your Honor?‘
The Coﬁrt: Certainly.

Ms. Lively: {(Continuing)
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Q I’'m going to show you what’s been marked
Stafe’s Exhibits, put them in some order, Exhibit 1,
Exhibit 7, 11, 12, and 13, okay, I‘m going to ask you for
each one, if you’ll hold it, State’s Exhibit 1; do you
recognize that?

A Yes, ma’am, I do.

Q Okay, and is that a picture tﬁat you'’ve

provided to my office ---

A Yes.

Q --- regarding your son?

A Yes, ma’am. |

Q Then if you’ll look at the next exhibit,

please?

4 Ms. Grabert-Lowenstein: Your Honor, I'm sorry 1
don‘t mean to interrupt, if we could see the specific
exhibit?

Ms. Lively: Sure, I'm sorry, I thought that
they were aware of it.

Ms. Grabert-Lowengtein: We’'re aware, but we
didn’t know the specific numbers.

The Court: These have been marked for I.D.,
have they not?

Ms. Lively: They - have, Your Honor.

Ms. Grabert-Lowenstein: Thgnk you, Counsel.

Ms. Lively: Sure, Your Honor, just so that

1
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_you’'re aware of which ones have been marked, thank you.

Ms. Lively: (Continuing)
| Again do you recognize State’s Exhibit 17?
A Yes, ma’am.
Q  And State’s ExhiEit 7; do you reeognize
this photo as well?.
-A‘ Yes, ma’am.
Q State’s Exhibit Number 11; do you recognize

this photo?

A Yes, ma’am.
Q State’s Number 12; do you recognize this
photo?
| A- " Yes, ma’am.
0 And finally in State’s 13; ao you recognize

~this photo?

A Yes, ma’am.
Q Now are these photos that you had in your

care and custody?

A Yes, ma’am.

Q | And you'’ve pfovided them to my office,
‘correct?

A Yes, ma’am.

Ms. Livély: Your Honor, the State would move to

introduce State’s 1, 7, 11, 12, and 13 into evidence at

this time?
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The Court © Mr. Galmore and Ms. Grabert-
:Lowenste1n° N - . - B
| Mr. Galmore{l Without.objection..
Ms.'Grabert;Lowenstein:h Withouh-objection, Yeur
Homnor. |

The Court: Very ﬁell.

Ms. ﬁiVely} Thank you:

(Whereuéon;‘State's Exhibiﬁ,NUmber.l} 7, 11, 12,‘
and 13 entered ihtglevidence.f: | | '

Q (Cthinﬁing) I'm going ho let you hold
these,_okay° '_- A ) ' | |

The Court . They.are»anitted without objeetion;

Ms. leely-. Thank yoh,'Your Honor. .

Q" (Cont1nu1ng) Now, Rlchard if you could

brie@ly, let “me do thls, I know,thls is hard, I’'m sorry, in

Number. 1 1t_says 01—04—2008- is that the cbrrect date?

; "A[, I honestly don!t know, ma’am. It was a

cheap camera that had gotten dropped a couple of times.

Q Okay, but obviously in this picture who's

that.standing‘there with you?

roo . A : That's my somn.
Q
A Yes, ‘ma’ am
Q  and 1n plcture Number 7, who’s represented

in this pictuxe?
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A *7Our/whole‘familf,‘my.wife;‘@““ and I.

Q . Okay, oace again emotionally what kind of
A ‘A very happy go Lucky .

Q And in Exhlblt Number 11 thlS is hlm as

well? e

A VTﬂ*Yes;;ma;am,f‘
' Q¢ . And in 12mWaS”EhiS‘taken arbund'the aame',
A f”.Yes, ma am. g

- Q : ,Playlng, and flnally 1n State 8 Exhlblt

Number 13 whlch 1s in ev1dence, do you remember when that

plcture was taken°’-ﬁ'., “"nj»”"

HA.{ . Yes.
Q - yes,,qculd*ybu;~p1¢ase, tell“us’wben‘that

“was taken?

+" A . .on his visit to see me in South, in .
f . "..4 - s

éensacola
| Q“A, ‘And v131t in- éensacola was thlS the last
time you saw hlm before he was 1njured° |
A~b Yes, ma’am. e ,
Q Riehard, wbat‘did youvknowrabéut the

decision for Cesalee and [{SiGil to come to South Carolina?

The Court: ' Ms. Lively, are you seeking to

publish those?
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Ms.‘Lively; Well, yeé, gir, Your Honor, I did
hold them up for the jury. I was going to publish them to
them whenever I was finished.
| The Court: Ail right.

Ms. Lively:f (Continuing).

Q Now, Richard, let me ask you this, you’d
never met Ms. Gorman s§ how did it come to be that Cesalee
and—your child were going to go and stay with her?

A Cesalee had called her mom and they had

talked a couple of times when she came out to see me and to

my knoWledge her mother had stated that she had wanted to

and since they were already in Pensacola why

didn’t they just come up and stay with them for a few weeks

"while I finished up school before we were assigned to my

primary duty,étation;.and~Cesalee and I had discussed it
and thought that it was only fair that she got té finally
meet her grandson that she hadn’t gotten an opportunity to
prigr to that because of everything that was going on.

Q . Okay, and when Cesalee and [{aiif left how
did they travel to South Carolina? ” |

A I got them a bus ticket to take a bus from
Pensacola to South Carolina. |

Q And when they left do you know how long
they would have to travel to get here?

A To my knowledge it was just under forty-
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eight hours.
Q And did you speék to Cesalee when she got
here to make sure that they got here okay? .
A Every day. h
Q And while she was here in South Carolina

were you able to talk to on the phone?

A Yes, any time that I would call to talk to
Cesalee I would always get to talk to my son.

Q At any time while you were having'contatt
with Cesalee did YOﬁ.have aﬁy indication that anything
wrong was going on and thére were any problems’at all?
| A No, ma’am., - A

' Q' And the 1nformatlon that you were gettlng
from Cesalee that 1t lead you to belleve that you needed to
come to South Carolina for any reason?

A No, ma’am.

Q So what waé your focus at that‘timé.
regarding your military career?

A FlnlSh up with my schooling and get to my'
primary duty station so that we could finally settle down
and have a déqent life.

Q  Okay, and while Cesalee was here in South
Carolina'did you receive information as to where your
destination was going to be?

A Yes,; ma’am.
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Qo And where were you going to be stationed?
A As soon as I finished up my second school

,in’Oceana,:Virginia, my primary duty station was going to .

be Beaufort, éouth Carolina.

Q Okay, and how did you feel about that?

A Happy, Cesalee and I had discussed it prior
to that ana I had a choice between Mirgmar, California and
Beagfort, South Carolina, and we'decided that what would be
best for all three of us would be out here on the east
coast where most of her family is..

Q ' - Okay, now was there a time whenever you

A ~ Yes, ma’am, once I finished up my second

school we weére supposed to go back to Arizona and pack up

all of our things and drive out to South Carolina to

‘Beaufort, move into our house.

Q . And, Richafd,.waé there a éhénge'in éhﬁse
plans? :
i A Yes.
Q Well first tell me when the decision was

to be left here, tell us about that?

made for MR
A We had discuséed, once 1 foundrout my

primary duty station, we had discussed me taking leave to

go back and to pack oﬁr stuff and to move it out here and

get it ready since my school was going to be so short, and

7
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had a cold and a fever and was having allerglc
reactlon to the ant bites. My w1fe and I didn’t want to
risk taklng him on the airplane to. rlsk something happenlng

while they were in the air and nothlng being able to be

© done.

Q _ How long of a flight is that from South
Carolina to Arizona; do you know? . |
' :Ar. © No, ma’am, I den't} it’s over eix hours.
Q- | Okay;jeo.what did you decide after his
current cond1t10n° . : U

A Cesalee had talked to her mother about it

;and her mother sald that she would love to.haverhlm for the

daya that we were going-tq be gone since we weren't going.
to be gone that long SQ‘that she could get to know him
better 51nce she - hadn t seen hlm for so long and hadn’t met
h1m yet. ) '

Q - And what was Cesaiee'going to do?

Y.\  Cesalee was going to meet me in Arizona to

pack our stuff and get everything ready so‘that once I

graduated all we had to go back and do was load it into a

-truck and drive out here.

Q And when were you planning on ‘graduating;.
do you remember? ' 4
A No, ma’am.

Q Okay, what time frame were you looking at,
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if you recall, that would be left in Julia’s care?
A No longer than a week.

o} And what, if anything, did you and Cesalee

decide to do regarding the care of [Nl while he was with
Julie and Her boyfriend Robert?
A We were informed that in the State of South

Carolina in order for a guardian for a grandparent to be

able to take a child to a doctor they had to,haﬁe a written -
form of guardianship and we were informed that the minimum-

allowed by law was for a yeér, whether it lasted a year or

not it didn’t matter, it just had to be written up for a

year.

Q Was this a, what was the actual language of

the, the document; do you recall?

A It stated that both Cesalee and I agreed to.

give temporary guardianship to Julia Gorman and Robert

'Palmer for a year ‘while we went and performed the move so

that they could take him to any necessary docto;s
appointments for any emergency room calls that may have
come up. |

0 Now I‘m curious why did you add Mr. Palmer
into this?

A He was there in the same household.

Q Did it seem like the right thing to do at

the time?
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A For what was best for my son, yes.
Q And once again you stated that you thought

it was going to be for about a week?
A It was only Cesalee and I talked about it,

it was only going to be for about a week before she was

‘going to be back out there with him.

Q - 'But that didn’t happen, éhe was gone for
more than week, wasn’t she?
A Yes, ma’am.
Q When did she fly to back to Arizona; do you '
f6call ﬁhen that waé? '
A I don’t recall the exact date.
- 'Q  That’s fine, don’t worryAabout-it, now,

Richard, you said that you would call When.Cesalee’and

‘Aydain.were there togéther, how about whenever Cesalee was

no 1onger there did you call to check on Aydain?
A - Yes, ma’am, when she arrived in, when she -

left and arrived in Arizona I arrived at‘the same time and

_every day we would call and talk to him.

Q Were you ever diven any information from

his 'care givers that there were any problems?

A Yes, wa’am.
Q Was there ever any ‘complaints about his
behav;or?
A Not to us.
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Q Was there ever a time when yoﬁ were unable
to contact Julialand Robert regarding
' A There was one day that Cesalee and I had

tried all day long to get a hold of either one of them; we

" couldn’t reach either one.

Q Whgn was the next time you spoke to them?

A Was after I arrived in back in Oceana,
Virginia.

Q Tell the jury about what happened when you

arrived back in Oceana, Virginia?
. A I received a phone call on the night of
Sunday, July 14th.
’ Q It was aétuaily‘Mbnday; the 14th? -
Ms. Grabert-Lowenstein: Objection, leading.
. Ms. Lively: Okay. |

The Court: - All right, ask him if he recalls the

date?
Ms; Lively: (Continuing)
Q Do you recall the day of July 14th?
A I'know it was Sunday night.
Q Okay, well tell me what happened when you

got a call Sunday night?
A I had a call from Julie stating that
was on his way to the hosgpital; they had called the

paramédics because he was seizing in the playpen when they
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tried to wake him up for dinner. |

Q What did you do when you got that call?

A '  I.told her to keep me informed and let me.
know what‘wasugoing on and that I was Qoing to notify my
éommand that mylson was on his way ﬁoAﬁhe hospitai and what
was going oﬁ.-~

Q. Richard, when you notified your command
what did they do for you?

A '~ They were able to calm me down'and get me
to relax and told me that to bé on stand by in case I
needed to be out here for anything.

Q " Were you able to come to South Carolina to

}be‘with}Yourkson?

7 A . After I was éalledlagain to be informed
that he had the skull.fractures and that they were life
flighting him to MUSC.in CharIgston my master gunnery
sergeant‘putlme on the néxt flight out.

Q Richard, when you got to South.Carolina

where did you go?

A Straight‘to MUSC.

Q And when you got to MUSC who was there; if
you recall? ' '

A The only person that was there was
in the room at the time. |

Q And what was his condition at that time?
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A Critical.
0 When was Cesalee able to make it to South

Carolina; do ybu recall?

- A She was there the following day, she .was
there on Tuesgday.

Q Had she been in Arizona still?

A Yes, ma’am, she was in the process of

heading back out to South Carolina to pick Kt She

was finishing up a few odds and ends that we still had left

to do.

was

Q Now, Richard, at any time when {
in your care did he have to be treated for seizu;es or any
type of neurological problems? |

A No, ma’am.

Q So when you were at the hospital were you
able to give any history or information to fhe doctors to
help them treat regarding the type inj)uries he had?

A No, ma’‘am, cause I didn’t know what .was

wrong.

Q And did you ever talk to Julie or Robert
Palmer about what happened with your son?

A After I received the phone call stating
that he was being life flighted to MUSC that was the last
time I héard from Julie. I didn’t hear from her again

until I ran into her in the hallway at MUSC.
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Q Did you talk to her then?
A When I had arrived at MUSC I had informed

the doctors and nurses that the only two people that were
allowed to see were his mother and me because we
were not sure what had happened and until we would figure

out what was going on we didn’t want anybody to see him

‘without us; and T had informed her of that in the hallway

and she, she hugged me and cried and said she wanted to say
goodbye because she had to go back home to do gomething and
said that the nurses wouldn’t let her back to see him,'so I
allowed it. I went back with her and she said goodbye.
She asked me if Robert could come in and say goodbye as
well and I told her no. I told her that he needed to pick
her up down;thé road and that was it. She céme'in and said’
goodbye and then she left. |
. Q- Hoﬁ much longer ;fter that, or let me back

up, because of'his'condition,‘Richard, what decigion did

you and Cesalee have to make?

A The doctors told us that his brain had
hemorrhaged and because of the bleeding in the brain that
it had killed his brain stem and that the only things that

were keeping him alive were the machines. Cesalee and I

‘had to make the decision to turn off the machines.

Q Richard, before that happened did ya‘’ll do

- anything for
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A We had ‘béptized.
Q Did Julie stay for that?
A No, ma‘’am. -
0 What day did he die?
‘ A' July 16th is when we had the machines

turned off. .

Q Do you need some water? Richard, have you
talked to Julie or Robert since they left MUSC that day
wﬁenever Julie gaid goodby?"

A  No, ma’am, I refuse to. I couldn’t
understand how your son or your grandson gould be sittiﬁg
in the hospital in critical condition and you have

something more important:to go and do than to be there with

him..
Q° . Okay --
Ms. Lively:" One moment.
Q | (Continuing) At any time, Richard, did you

talk to law enforcement about what was going on?
A Yes, ma’am, before I left Oceana, Virginia.
I had talked to the doctor in Conway Hospital and asked why

he was being life flighted and they told me that he had two

'skull fractures and that he was unconscious and in a coma.

At that point I had called, I believe it was the Conway
Police Department, - and filed a report with the police

because I felt something was wrong.
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Mr. Grimes - Direct Examination by Ms. Lively 151

o) All right, so you did contact law
enforcement?
A Yes,>ma'am.d
Q - Now, Richard, what decision did you make
regarding, éegarding what would héppen to Miui after he
héd passed away? - |
: A " We had decided to donate ﬂis orgéns.  We

didnff feelithat it was' fair for other people to have to
losg their children'just‘because'we did‘whén his organs
could go to sav;ng their lives.

Q- Richa:d,fat any<time did. you have a
éonversatidn witﬁ Julie aSoﬁt Victim condition other than .
when‘sheiaskedvto g§ in and say goodbye to him?

A JBefore I'had_askéd her what had happened

" then at first she told she\didn't'know. After I found out

about the skull fracturés I asked her again and she, first
thing she séid-——— ‘ | | |

Mr. Galmore: Objection to hearsay, Your Honor.

The Court: This;is the defendant?

.Ms.“Lively: Yes, sir. |

The Court: I’1l allow it.

Mr. Galmore: Yes, sir.

Ms. Lively: Thank you. .

Q (Continuing) You can say what she told you?

A After we found out about the skull
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fractures I had called her on my way out here and I had

asked her what had happeﬁed-and she told me that she didn‘t

know. She said the dog possibly knocked him down but she

wasn’t sure.

0 Were you ever given any other.explanation
from her?

A I wasn't.

.Q Are you and Cesalee still together at this

time, Richard?

A . We are separated at this time5

Q  And . do ya’ll have any more children?

A No, ma’am. ' '

0 And just for clarification, Richard, have

you ever witnessed your child having a seizure?

A Nb,.ma'am(
0 Had he ever fallen down and gone
unconscious?
' A No, ma’am. '
Q Foamed at the mouth?
A No, ma’am.
Q Has he ever even spenﬁ the night in a

hospital other than when he was born?

A No, ma’am. ‘

Ms. Lively: Thank you, . Your Hoﬁor, if I may
publish these pictures to the jury?

87




88

21

24

10|
11

12

14] .-

15

16|

17
18
19
20

22}

23

25

Mr. Grimes - Cross Ex. by Ms. Grabert-Lowenstein 153
The Court: Yes.
Ms. Lively: Richard; please answer any

questions the defense mayvhave for you.
‘ The Court: Who will go first?
Cross Examination
By Ms. Grabert-Lowenstein:
' Q o Mr.3Gf§megi do you need a moment?. Very
sdrr? for your loss. I d§ néed';o ask you‘é.few questions.
o A(' Okay. ' |

Q You indicated.you met Cesalee ﬁhénAyou were
boﬁhVSixteen and she was living‘with‘her grandmother, how
many Yeérs was it before you evef met Ms. Gorman?

" A Approximately one.

Q Okay, and I believe your testimony on.

direct was you met her for five minutes at that.time?

A Yes, ma’am.

Q Okay, now let me take you back to prior to

‘Cesalee becoming eighteen, was that when you had the

teléphéne'call, a con&ersation wifh her aboﬁt being put
into>foster care? |
v . A Yesg, ma’am.
Q Okay, and that was when you met Ms. Gorman;
wasn‘t it?
. A Yes, ma’am,

Okay,'and would it be accurate to describe




15

16

17

18]

19
20

21

22{

23
24

25
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Cesalee’s reaction to that as basically being blindsighted?
‘A Yes, ma’am. |
Q ‘Okay, pretty accurate,'bkay, and after you
graduated high school in 2007, when did you first join the

military? I want to make sure we have a accurate

‘chronological.

A . In the middle of the year of 2007 is when I
first enlisted.
Q Okéy; so you enlisted and then graduated
from high school? |
' A _‘Yes,'ma'am.

Okay, and where did you first go to basic?

A - MCRD, San Diego.
6] ~Okay, and how long were you there?
A 'Threé months.
‘. Q f. Okay, and would it be accurate to say you

and Cesalee weren’t together at that>time?

A " Yes, ma’am. '

Q‘ Okaf; and would it be accurate to say that
to your knowledge Ms. Gorxrman and Césaleé didn’t see.each
otber during that time?

A Yes, ma’am.

Q Okay, after you finished that training
where did you'go? E | '

A I was on thirty days leave and I came back
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home for that period of leave.

Q Okay, and when you say'home is that in
. Arizona? | |

A. Mohave Valléy, yes, ma’am.

0 Okay, after'tha; thirty day leave Where did
-you.go? | | ' |

Al I went back to San Diego to Camp Pendleton

for marine combat training.

Q And for .how long?
A One month.
Q Okay, and approximately where are we date

wise for 6hat point?

A About Marclh'l‘.
Q Marcﬁ'of --
A I believe it was '08.
;'. Q . ‘08, okay, and were you and Cesalee living

together &t that time?

A Yes, ma’am.

Q Okay, how much longer as of the first of
June.did you have at Pensacola? |

A Not very long,“I;m hbt sure the exact time.

Q Month, two ﬁonths?

A It wasn’t even that, it was just maybe a
week or two. I was already about to gradﬁate my school and

tranafer to Oceana, Virginia.
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Q . Okay, when did you expect that transfer to

take, to take place?

=

A As soon as I graduated, as soon as I
gradﬁated e | |
Q Okay?
A --- is when I flew into Oceana.
\ Q ' Okay, you flew to Oceana once ---
A Yes, ma’am.
Q Okay, and was Oceana,'hew long were you

going to be in Oceana?

A  Two weeks.

Q Okay, glven the fact you didn’t. know Ms
Gorman end the 1nc1dent with the foster care did you have

with Ms. Gorman?

any concern about Cesalee leaving ffet
- . A That was her mother and that was his
érandmether, should never have anf concern.

Q" >'Do you recall on July 19th talking to law
enforcemenE here in Horry County?

A Briefly.

Q " And in that conversation did they ask you

was
going to be in the care of Ms. Gorman?
A | As far as how long he would be eut here?
Q Yes?

A ‘With her by himself?
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Mr. Grimes - Cross Exam. by Ms. Grabert~Lowenstein . 157
Q Yes?
‘A Yes.

Do you recall what. you told them at that
time? | | ‘ »

A I told them it wasn’t supposed to be any

.longer than a week, as soon as we finished up everything

+

we’d be out to gét him.

0 . You didn’t teii them that it was September
Sth after you gradﬁated you guys got gverythingAmoved?‘ﬂ

‘A Nq, ma’am.’ . .

Ms. Grabert—Lowenstein: ‘ Youf Honor, if I could,

and I’li“shqw counsel what -I'm going to show Mr. Grimes,

that I‘m just going to showvhim thithb-réfrésh his

recollection, May‘I approach, Your Hénor?"

The‘Courté. Cer#éinly.

Ms. Grabert—deenstein: kContinuing)

Q. Mr. Grimes, I‘m going tb hand you a
transcriptvahd just to yourself, okay,Aplease don’t read it

out loud. I’d like you to read this page, which for the

‘record is page nine, and then I’1ll ask you a question.

Sir, does that refleqt, excuse me, refrgsh your
recollection as to when you and Cesalee expected to pick
vicim R

A Yes, ma’am.

Q And what was that?
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A According~to that it said September 5th.
0 Okay, and were you being accurate at the

time that you spoke to the investigative detective?

A No, ma‘am,. I was diStraughﬁ_and upset and I

was trying toybefES acéurate,as I could be butfbecauseiof

the. c1rcumstances --

Q Did you expect Cesalee to come back to
South Carolina and for you to_plck both of them or how was
that going to work?

A Yes, ma’am, she was supposed to after we

finished doing waat we were supposed to do she was going to

and we ‘hadn’t decided yet
whether they werevgoing to stayvhere or whether they were

g01ng to go back to Arlzona

that Beaufort‘was on, Beaufart, South Carollna,‘was on your

- wish list; did you,actpaily‘have your o;ders?

A. . Yes, ma’am.

Q Okey, so wouid I be accurate in sayingpthat
ypu expected Cesalee to have returned to South Qaroliﬁa in
a short time?

A Yes, ma’am, once'Weffinished up everything-
she was coming back.: | ‘ |

| Q And did yOﬁ also talk to6 the‘detectives

about the reason that Cesalee, you had flown Cesalee back-

- Q Okay, isn’ t it true you told the detectlvesr
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to Arizona? | | N

A Yes, ma’am.

Q : And what dld you tell the detectlves on .
July 19th of 2008 as to the reason?

‘A '“ That the prlmary reason was. for insurance.

Q <:Okay, and would it be»acourate that ‘being

the case that [ didn’t have insurance at the time?

.

‘A - No, ma’am.
Q  Okay ---
A It was ﬁust to ---
' Qrt‘ Military gives yOd;insnranee; right9'
';A- It was to. upgrade the 1nsurance ‘that he did

Vhave to a better one.

Q . Durlng that tlme were there any phone calls

made to’ the command about the insurance on |&

.AA As far as what do you mean9'
"Q:‘ ' There not being any and, and atooncern
about that? | | |
. ~A” Noﬁmma'am,dhe'was never without'insuranoe;
Q j I direct, you spoke about calling the
police; do you recall what you told the detectives about
that? .
A As when I made the 911 call?
Q Yes, when you, when you made the cail; do

you recall what you told the police at that time?
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Mr. Grimes - Cross Exam. by Ms. Grabert-Lowenstein 160

A I had told them that my son was just life
flighted to MUSC, that I wasn’t sure what. was going on, but
I had a feeling that something was wrong.

Q Did you express concern about a particular
individual during that call?

A No, ma’am.

Ms. Grabert-Lowenstein: For counselsg benefit,
actually, Your Honor, before I do, let me just, I’1l show
counsel the specific page. May I appréach?

The Court: Certainly.

Ms. Grabert-Lowenstein: (Continuing)

Q Again, Mr. Grimes, I’m going to hand you

what is, what I showed to counsel and what’s page three and

if you could just read the paragraph that ends where it’s
got some highlighting?

Did you express concern about Ms. Gorman in that
telephone call?

A At that time, yes, ma’am.

Q Thank you, Mr. Grimes. You stated that you
and Cesalee are separated? |

A Yes, ma’am.
! Q Were you present while she was speaking to
the detectives?

A No, ma’am.

Q Were the two of you together being
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Mr. Grimes - Cross Exam. by Ms. Grabert-Lowenstein 161
interviewed in July of 2008; do you recall?
A As.faf as being interviewed I don’t recall.
.Q Let'me, I'm going to just ask you to glance
through the'franSCript and sée if that recall, refreshes

your recollection as to who was present during the

‘interview? Who was present during the interview? -

A ‘I'm not sure. -

‘You don’t recall you and Cesalee being

together?

A At the time of the interview I don’t, I

remember télking;to the detectives at the hospital after

.she had gotten there but I know I had taiked to'them before

that.

Q Okay, well the transcript reflects, does it

.not, that it was‘you,and Judy Morris, the detectives, and

: Cesalee?

A t No, ma‘’am, it says Mx. Grimes, Detective
Weaver, there’s one that says‘Ms. Morris and then the other
one says female voice.

Q ‘Well later on in~the'transcript does it
indicate that Cesalee was preseﬁt?

A Yes, ma’am.

Q Were you present when Cesalee made a
comment about meeting gomebody on, on match something?

A No, ma‘am, I don’t recall that.
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Q Okay, you are aware that on July 8th U

was taken to Aynor Medical for a cold and an ant bite?

A Yes, ma’am.

Q : He was taken care of;.his needs'were met?
‘A Yes, me'am;‘v

Q Okay, now counsel asked'you about the well

baby check and are you aware that when heuwaé seen at

Conway Medical Center for vomiting that they indicated his

 néext series of shots were due?

A Yes, ma’am.

Q o Mr Grlmes,.when was it that you and

Cesalee dld the tough task of burylng how long was

it after he. passed°'

A ’ I'm not . sure, ma’am, because they had to do

the autopsy out here and then he had to be flown out to

Arlzona and 1 don t know the date that we burled him.

Q. You don’t remember the date?
A Not that we buried him.
Q  You don't’ remember whether it was thlrty

days after he passed or not?

A No, ma‘am.

Ms. Gpabert—Lowenstein: "Mr. Grimes, again I’'m
sorry fcrdyeur loss and thank you for answering my
queetiens? '

The Court: Mr. Galmore?
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Cross Examinatlon
ﬁy Mr. Galmore:
Q . Now, Mr. Grimes, you neyer lived in -Aynor,
‘A . Nﬂﬁ>Sir, I don t even know where that is.

' Okay,vhave you ever been’ to Ms. Gorman s

homéé»iiﬁ@,j LR ;?541 - ‘f' SR
o n'A‘ f'fNe, sir. “._?i;'Aﬁ 7 |

Q. .Weli you'we?enft thefe{ Wére'Y5ﬁ?=

‘ A kNo,‘sir.. JA  S | J

'@ Do you know who struck your son? "

; A ” No, ‘sir. e A"f; o i

"Q 'Do you know if he was struck at allv

J‘A : Somethlng happened“ N -
. 'AQ, nght but you ‘had recelved 1nfotmat1en

that maybe the dog did it; 1s that correct? ;

A Yes, 51r.

Q And I belleve you testlfled that you asked

:for a pollceman to go- to Conway Hospltal, 1s that correct?

A Yes, sir.
Q. And your reason.for doing that was what
sir? |
a _ Something was Qroﬁg, my'sdh was in the

hospital for an unknown reaspn with skdl}hfractures and I

didn’'t know why.
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.Q And"when did you receive the information,
how did you receive the information that your son was in

the hospital with skull fractures?

A Via telephone.

Q From Ms. Gorman?

A . Yes, sgir.

Q So she called you and told you that your

gon was in the hospital?

A Yes, sir.

o] If you are the responsible party at say a

children’s'sleep_over and the kids are over there jumping
around and eating pizza and watching movies and stuff and
one of the kids falls and injures his arm, as the

responsible party for'the'sleep over what would you do?

‘Ms; Lively: Objection as to speculation and
relevance.

. The Court: I'm going to allow the question.

'‘Ms. Lively:  Okay, thank you, Your Honor.

- The Witness: (Continuing)

A Let the parents know and seek the child
help.

Q So it would be appropriate to get some

medical help for the child?

A Yes, sir.
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Q To call 9ii perhaps?
A ' Yes, sir. ' .
Q And it would be appropriate to call the

child’s parents? -

A - Yes, sir.
Q And let them know what’s going on?
A Yes, sir. '

.(Whereupon, Defendant Gorman'’s Exhibit Number 1
marked for identification.)

Mr. Galmore: May I approach the witness, Your

- Honozx?

" The Courtig Certainly.
Mr. Galmore:' (Cbntinuing)l
Q Mr.’Grihés,’let me hand you what’s been
marked for identification purposeé as Defense Exhibit
Number 1 and ask you if you recognize this document?

A Yes}'sir, both of them.

Q@ . And what does that éppear to be, sir.
A The“one is the drivers license of ny wife

and the other one is the Tricare card for my son.
Q So this card does the Tricare card héve a
name on it? ‘ V ‘ : ' .
A Yes, sir.'
0 And what name is that?

A Victim Victim .
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Q ‘Aand what is Tricare?
A Tricare is the insurance that the military
has.
Q ‘ What is the effective date .on that

insurance card?

A ‘The effective date of this one is July 1st,
2008. : o )

Q‘ Isn’t it true that Ms. Gdrman héd to call
your commanding officer'in oxrder to get your sog insured?

A No, sir.

Q °  You deny that Ms. Gorman called ydur

commanding officer about obtaining insurance?

A I have no idea if she did or not, six, that

would have to do with him, not me.

Q Yes, sir, now you’re the person responsible
for AU doctor visits?
A As far as what do you mean, as far as

taking him?
o Q Or was Cesalee the person primarily

responsible for taking him to the doctor?

A ‘;'Yes, sir, I wasn’t around.

Q So Cesalee was the person who had this
respdnsibility?"-

A Yes, sir.

Q "So if I were to tell you that his shot

1
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records was four months behind would you say Cesalee is the

person responsible for that?

A Yes, sir.
Q When was the last time that you ﬁent with
Victim to the doctor’s éppointment,‘if ybu can recall?
| A It was back in Arizona, I believe it was on

my‘thirty dayé leave he hadvq>cheékup.

Q0 Was thiS‘asstandard wellness checkup, six
ménths - ) |
A Yes.
| Q --- one year check up kind of thing? -
A ¥es; sir.
Q Do you know how many times went to

the hospital; excuse me, to‘the aoctor while he‘was here in
South Carolina?. S | 1 : N

“A a To my knowledge it was only twice, it was
once for the cold and then he was supposed to go back to
have his last set of shots and that was, that was it.

0 Do you know when the shots were scheduled
to be given? | |

‘A No, sir.

Q So as I understand it you completed basic
training in San Diego; is thét correct?

A Yes, sir.

Q And then your next duty assignment or
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~training was in Pensacola, Florida?‘
A No, sir.
Q No, sir, please explain?
."A , It. was Marine Combat Training in San Diego.
Q  Okay, and then~you-got, is that when you
got the thirty day leave after the Mafine Combat Training?
| A . No, sir, after boot camp.
Q Okay, so you went to boot camp and then you

had a thirty-day leave?

A . iYes, sir. |
» Q:' And then you wentAbackuto San Diego for
M.C.T.? B ‘
.A M.C.T., yes, éir.
Now after the M.C.T. training Where did you
go? | |
A - Pensacola, -Florida.
Q - Okay, now'prior to boot camp,where was

Cesalee living?

A With me.

Q Who else Was liviﬁg with you?

A My mother, my sister.

Q . And at ﬁhat time Cesalee wés seventeen; is

that correct?

A Yes, sir.

Q I think you testified at one point that
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Cesalee lived with her grandmother also?

A Before that, yes, sir.
Q And I think you testified that Ms. Gorman
came out to Arizona with the intention of putting Cesalee

in foster care; is. that correct?

A Yesj'sirit; ‘

Q | Was éhe actﬁellyvplaced in-fostér care?
‘A Yes, eir,' | _ |

Q ~ So she liveaHWitﬁ her grandmothef and‘then

she was in foster care and then she left foster care and
stayed with you; is-that correct?.

A Just about yes, sir.

Q And then once she moved in w1th you

'sometlme thereafter ya’ll became pregnantO“

A Yes, sir.
Q How long after she~became pregnant did

yva’'ll get married? =

A I'm not sure.' )
Q Well was she_shewing when'-{ﬂ
| A -Vwes alre‘edy born when; we got
married. |
Q was already born, okay, okay, you

said, you met Cesalee in, in school and you all were sixteen
at the time?

A Yes, gir.
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Q How long did she live with her grandmother

in Arizona?

5 I’'m not sure.

Q Okay,'do you know how long she was in
foster care in Arizona?

A Not very long.

o) But after thét’then she came to stay with

and then you all got married?

you and then she had S
A Yes, sir. - .
Q After your M.C.T. training in San Diego is

that when you went to Pensacola?

A Yes, sir.

Qo . And what training were you doing in
Pensaéblé? | |

A" My A school.

Q What does that mean?

A It was Avionics.

Q Okay, and how long was you’re a school

training?
A I don’t remember exactly because I had to
go out to Pensacola and I had to wait there for my class to

class out and then go through my class, graduate my class,

‘and then go to Oceana, Virginia.

Q Okay, but when you first went to Pensatcola

Cesalee was staying with your mother in Arizona; is that
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correct?

1.Qh

L oI

171

ﬁb, sir.

No?

Shé‘waslstaying with her grandmother.
Okay, did Cesalee have the baby by then?
Yes, sir. |

So .when she first had the baby was .she

staying with your mother?

a

Q
A
Q

She was staying with me.
She was staying with you and your mother?
Yes, sir.

Okay, and then she had the baby and she

moved with her grandmother?

A

Q

grandmother?

8o she and Victim

After I had left, yes.

stayed with'her

Yes, sir.

Aﬁd then she came out to Flprida:with you?
Yes, sir. l A h
But she didn’t get to stay wi;h you?

No, sir, she wasn’t coming out to stay.
She was coming to be with you bgcause --
She was coming to see me. |

She was coming to see you and she brought

with her?
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Mr. Grimes - Cross Exémination by Mr. Galmore 172

- A Yes, sir.

Q How long did Cesalee stay in Florida?

A Maybe a week and a half.

0 And where did she stay in Florida?

A At a hotel.

Q Do you remembexr which one?

A No, sir.

Q But you think she was there for about a

week and a half?

A . Yes, sir, I got to see her twice.

o] And she had e with her?

A Yes, sirr

Q And that’s when you sent her on the

'Greyhound bus to South Carolina?

A After I saW‘her, yes.

Q Now at this time you already been familiar
with Ms. Gorman because of the foster care incident,
correct?

A What do you mean was familiar with her?

Q I mean you met Ms., Gorman for that five
minutes wheﬁ she was out there putting Cesalee in foster
care?

A Yes, sgir.

Q So when Cesalee says 1 want to go see my

mother in South Carolina were you not concerned?
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Mr. Grimes - Cross Examination by Mr. Galmore 173
1 A Why should I be? That’s her gfandson?
2 . o] " I agree, I'm not talking about the kid.

3] Did you say, Cesalee, this is the same personAthat just put

4] you in foster care?

5 ' A We had discussed it.

6 - Q And your decision was to let them go

7] anyway? ‘

8 .. A : Yes, sir.

9 ' o Oké.y, now once Cesalee and came‘ to

10 South;Carolihé you said you would speak to théﬁ on the
11} phone on.a régﬁlar baéié?

12 * A 'Yes,réir.

13| o) And you testified that was saying
14| some words? .

15 . A .,A Yes,. sir.

16} | 0 . And identifying éolors and shapes and
17 things like that? '

13 , ' A Yes, sir.

19 Q ,Was‘he communicating with you on the

20| telephone? |

21 A That is what he thought was, yes.

22 Q Okay, was he having a coherent conversation
23| to the extent that a toddler can?

‘24 , A Yes, sir.

25 Q Okay?




R
H_o

=
N

13

14

15

16
17
18
19
20
21
22
23
24

25

\O © [+ (4] [ W N | e

Mr. Grimes - Cross Examination by Mr. Galmore 174
A As far as sitting still, no.
Q ‘Was there ever a time that

complained about living in South Carolina?
A He was a toddler and he could . only say a

couple of words, what do you mean by complain?

Q 'I mean did he say, Daddy, I don’t want to
"be here?

A No.’

Q. - You 'didn’'t have an opportunity to visit

while he was here in South Carolina?
A No..

While he was in your care did you ever dfop

A No.
Did hq suffer any injuries that you wére'
awaré of? |
A No, sir.
Q What about when he was staying with

Cesalee, did she ever drop him?

A No, -sir.

Q  She didn’t or you don'’'t know?

A | I don't know.

Q How did you decide upon getting‘Cesalee a

Grevhound bus' ticket?

A - It’s what we discussed and agreed on.
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Mr. Grimes - Cross Examinaﬁiéh by Mr. Galmore 175
Q During what; I'm sorxry?
A _.When.we were falking about her coming to
South Carolina. f
a 0 ﬁ.You said that’s what you discussed and
-agreed on? o | |
A~ Yes, sir. . | )
Q Oh, okay, all fight, when‘Ceéalee left on
jduly 1st you gave‘her a éirline‘tické;} is that correét?
| A A " When shevwas'on the érgyhound? R
Q No, when she’ left SOutﬂ Carolina to go back
to Ariépnéé | | o
A Yes, sir. :
. Q@ . .And you didﬂ;t'purchase»a Eicket,for
Aydain?
A ,'NQ, sir.
. Q And that’s because heiwaS<sick and you
: didnft Want him £lying?
A'V - Yes, sir.
Q Would it have been possible ﬁo purchése a

bus ticket for Cesalee and Aydain instead of a airline
ticket?. -

A. Not for that long of a bus ride, that’s
cruéi to do to a toddler.-

Q So your answer was-to leave Aydain here and

let Cegalee take a plane back to Arizona?
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Mr. Grimes - Cross Examination by Mr. Galmore 176
A Yes, sir.
o) Isn’t it true that you were asked to come

gettyour wife? _ 4
l'-A o Not to my khowledge.
‘/Q So you don’t recall being’ asked to come get
your wife?
A }f No, sir.
Once you received ‘the call from Ms. Gorman

was belng alrllfted you sald you contacted your

command let ‘them become aware of the problem so that you

could be released to ‘come’ down here’ c . f

o

A ' ' No, sir, I said when I first got the phohe

eall thatxhe‘waSEQOing to the hospital is when I-notified

my command.

Q Okay, in that phone call you said keep me

Aup to speed or somethlng llke that?

A Told her to let me know what was going on,
thathiwas going to let myvcommand know so that I could be
put on stanoby in case I needed to eome down.

o) Okay}.and then you received a second‘
telephone call'frOmdMs; Gorman?"

| A Yes, . sir. ,

o Aﬁd that second telephone call was the same

day? '

A "Tbe.following morning;
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Mr. Grimes - Cross Examination by Mr. Galmore ‘ 177

Q And you sald you recelved the first

ftelephone call on Sunday, is that correct°

'A . Yes, sirh
‘QE‘_, And~thezﬁo1}owin§ morninélwouldvbe Monday
umorning?u »
| | 'A;Vt 'Yes,.sir
Q The second telephone call would have been

when she tells you that ‘he’s belng alrlifted to Charleston’>
Agﬁ’; Yes, 51r . oL 4 ‘
Qr 1‘ And that is when you contacted no, that s.
when you came down hereD‘\,iA, : ‘. ‘ .

'Ahr“ Yes, 51r, was. ‘when he was life fllghted

’ Q;“; Okay, dld Ms. Gorman ever tell you that she‘

,struck her grandbaby?

iNo,V81r.
‘Did she say it,was‘a'big'accident?

o was.toid'a ooﬁple'different things.

o ¥ o >

‘ﬁ;Did she te11VYOu it was some kind of o
mistahe; I did it, I'm écr;y f:didrit? )
. A No,. sir. . | |
kWhereupon,fDefendant,Gorman's Enhibit Number 2
marked for:identification.) \
| ‘Mr. Galmore:  (Continuing)

Q - Mr. Grimes, let me hand you what’s been

marked for identification purposes as Defense Exhibit 2 and
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Mr. Grimes - Cross Examination by Mr. Galmore 178

ask you if you recognize that document?

A ;. Yes, sir.
Q And what is that document, sir?
A This is the temporary guardianship of

Vietim , a minor child.
Q Is that your signature on that temporary

guardianship paperwork?

A - Yes, sir.

Q. .Where did that paperwork come from?

A As far as --

Q I gﬁess in the military parents have to do

this sort of‘thing on a regular basis; was that a document
that you might have gotten from your commanding officer?

A I’'ve never known of'aﬁybqu in the military
to have to do this on a regular basis.

Q - Okay, okay, so do you know where that
document came from? ' '

A It was typed up and notarized by Gail

Palmer which is Robert Palmer’s mother.

Q . That’s correct, who else éigned this
document? . |
- A My wife Cesalee.
, Ql You and Cesalee signed this document and it

wag notarized by Gail Palmer?

A ' Yes, sir.
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Mr. Grimes - Redirect Examination by Ms. Lively 179
Q  And that document authorizes Julia Gorman

and Robert Palmer to tend to {8 medical needs and

other needs?

A Yes, sir, we covered all bases wiﬁh.this.
o) ‘And that’s’?buf:sigﬁature on it?

A Yes;lsir.- ' :

Q ‘When' you were callingvfrom OCeap;, yeah, I

think you were in Oceana at the time, when you were calling
. . S B

speaking to Cesalee and [l l dia they ever complain about

the conditions in the hohe?

A No, sir. ‘

Q" - Did they ever say the home was uhkept,
dirty? '

A ' No, sir. )

Q Did they compiéin abouﬁ.liquor bottles

laying around, anything like that?

A 4Not to my knowledge.

Mr. Galmore: That's“all the questions I have,
thank you. - «

The Court: Redirect?

Ms. Lively: Just one question.

. Redirect Examination
By Ms. Lively:
0 Richard, when you would call and get

on the phone would you, please, describe to us what the
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Mr. Grimes - Recross Exam. by Ms. Grabert-Lowenstein 180

conversation was like?

A . It was always of_him‘gettingleXCited when
my wifé would‘ésk him if he wants to talk to bad you could
hear him screaming and‘yellinglandﬂléughing in fhe
background and then when she’d give him:the‘phoﬁe he’d
just, he’d mumble on and'on'and on and on aﬁd hé'd laugh at

things and you could hear him. running aroundiwherever he

was at.
Q Were any of those COnversétionélin complete
‘sentences? | r | |
A Nb” sir,'no,*ma'amf‘sorrf;
| Q Qkay,'that's Okéy, ﬁhank you -- )
Mé. Grabert-Lowenstein:  Thank you, Your Honor,

just a couple of questions. -
| Recross Examination
By Ms. Grgbert—Lowenstein5  |
| Q Mr.'Grimes, prior‘to recéiving a telephone.

call concerning [{g being air lifted, when was the last

time you had communication with Ms. Gorman?
| Ms. Lively: - Your Honor, I’m juét going to
ogject.to that‘being outside the scope of redirect.
| . The Court:  Well I think:that~it’s in response
to Mf. Galmore. |
‘Ms. Grabert-Lowenstein:  Yes, it is, Your Honor.

" Ms. Lively: - Okay, thank you:
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Mr.’Grimes - Recross: Exam. by Ms. GrahertaLowenstein 18i
The‘WitneSSP ‘(Continuing)'
A The night before when he flrst was being

',transported by paramedlcs

"~ Q 4 ' From that date how many days had it been

o's1nce you talked to Ms Gorman?v

'A - Just a- couple

B Q"‘1}Cou1d 1t have been four?

CA L h.I don t know :

.rQ’ tiaDld ‘you tell the detectlves that 1t was the -

10th?
I don't remember if. I did or not
’Was your memory better then?

"It was three years ago.

o B o

"A Okay, okay, you 1nd1cated that Cesalee was - -
living in a motel and dld she. have a ca:\:'>
A She was staylng 1n one and, no.

Q - Okay, counsel asked you about speaklng on

did hesseem happy to be ‘'speaking to
his mom? . o | :
| A ffWhat do you mean speaking to his«mom?

' Q. » Well I mean the kihd,of reactioh that a -
toddler would have, yoh know, mom and dad are gone and you
get_to hear the voice, was it that kind of a situation?

A As far as him being happy he got to talk to

her?
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Mr. Grimes - Recross Exam. by Ms. Grabert-Lowenstein 182
Q Yes?
A Yes.
Q Yes, okéy, and was the same way when he

talked to you?

A Yes, ma’am.

Q okay, thére were periods of time would he
have that same kind of reaction when you had not seen him

for a while and then he got to see you?

A There was a lot more physical, yes, ma’am.
Q " Okay, because yduvwere face to face?

A Yes, ma’am.

.Q Okay, would you, would you then say that

that bubbling up that counsel asked you about was partially

because there had been a separation between [£Sils and one

of his parenté?

A As far as being happier?
Q " Uh-huh?
A Yes, ma’am.
. Ms. Grabert-Lowenstein: Thank you, Mr. Grimes,

I have no further gquestions.

The Court: All right, it’s been( is that it,
counsel?

Ms. Lively: ©Ch, yes; sir, with ‘this witness it
is.

The Court: Okay, all right, we’ve been an hour
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Ms. Carnaghie - Direct Examination by Ms. Lively 183

and a half or jhst a little over, let’s take'a break. If

you would take the jury back, let them refresh themselves;

. take the morning break.

(Whereupon, the jﬁry retired to thé jury room at
11:16 a.m.) . ‘
| | The Court: We’ll be at ease until about il?éo;

(Whereupon, a recess wés‘taken,and the following
takes place on the record after the recess.)

The Court: Mr. Ropp, if you would, thank yéu,'
bring in~thé jury. | '

(Whereupon, the jury returns to the céurtroom at
11:32 a.m.)

- The Court: All right, we have our jury back in.

‘Mg. Lively?

Ms. Lively: Yes, sir.
The Court: If you would call your next witness?

Ms. Lively:  Thank you, the State ‘would call

‘Cesalee Carnaghie to the stand.

" Cesalee Ann Carnaghie
being first duiy sworn, testified as follows:
Madam Clerk: Please state your full name énd
spell your last for the Court?
., The Witness: My'full name is Cesalee Ann
Carnaghie, it’s c-a-r-n-a-g-h-i-e.

Direct Examination
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Ms. Carnaghie - Direct Examination by Ms. Lively 184

By Ms. Lively:

now?

Julia Gorman?

Palmer?

Q

N oI T~

Q

A

Q

Lo I oI 4

© F 0 F OO » 0 P

How old are you now, Cesalee?
Twenty-two.

And what’'s your date of birth?
9-19-1989.

And are you married?

Yes, ma’am.

And Mr. Grimes is your husband?
Yes, ma’am.

What’s .the status of your marriage right

We’re separated.
And do you have any children?
No, ma’am.

Who is (L8t

My son.

Cesalee, how do you know the defendant

She’s my mother.

How do you know the defendant Robert

He’s her boyfriend.
Now, Cesalee, where did you grow up?
With my grandparents for the most.part.

Wwhat kind of relationship did you have with
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Msl Carnaghie - Direct Examination by Ms. Lively
your mother growing up?

A Not much of oné.

Q And whefe do your grandparents live or
where were they living when you were little?

A I have the ones that were in North
Carolina, also the ones that are in California.’

0 Okay, well tell me .which ones had

guardianship over you?

A My grandmother in Arizona.

Q And what’3xher name?

A Judith Morris,

Q rAndlshe’s.your grandmothef on your mom’s
side?

Yes, ma’am.
- So that’s the defendant Julia Gofman’s

mother?

A Yes, ma’am.

185

Okay, now there was some questions earlier

and I want to ask you, was there ever a time when you were

placed in foster care?

A Yes, ma’am.
Q Would you tell the jury about that?
A I was being -a rebellious teenager, my

grandmother couldn’t handle that. She called my mother; my

mother called me angry and threatened to make me a ward of
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the court. Basicaily I told her, I dare ycu, she came down

0
A
. Q

were you?

Richard?
. A
Q .
couple, ﬁow old
Q

A

Q

the next day with CPS.

So you were admittedly difficult?

Yes, ma’am. - .

Okay, now, Cesalee, at that time how old

I believe I was fifteen or sixteen.

Okay, how old were you when you met.

- Fifteen,
‘Okay, and when did the two of you become a

were you when'ya’ll became a couple?

Sixteen.
How old were you when you became pregnant?
Sixteen.

How did your mother, the defendant, feel

about you becoming pregnant?

A

Q
A
Q

was born?

A
that was it.

Q

She was angfy.

When was _ born?

February 16th, 2007.

Who was with you at the hospital when he’
Richard, his mother, his sisters, I believe

Where was your mom?
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how much did he

A

0
whenhever he was

A

Q

Direct Examination by Ms. Lively . 187

, South Carolina.'

Had the two ofuyoﬁ made up, reconciled your

that time?

Yes, ma’am.

Okay, now, Cesalee, when § was born
weigh?

Six pounds, twelve ounces.

Were, were.there any problems with him

born? -

' No, ma’am.

1

What type of illnesses did he have as a .

child or as a baby?

A

Q .

a baby? .
 A
was born?
A

o .

Common cold, thrush;Jthat”s about it. .

Who was the’ primary‘ caretaker for as

Both Richard and I.

Now was Richard in the military whenever he

No, not yet.

' Ckay, when, well let me ask you‘this, did

you ever graduate high school?

A

Q
A

Yes, ma’am.
Okay, and do you remember when that was?

I completed high school November 2006 and

had my graduation date May of 2007.




10|

111 .
12

.
14
15
16

17

"18% o

19
20
21
22
23

24|

25

Ms. Carnaghie - Direct Examinationvby Ms. Lively 188

Q All right, now, Cesalee, how were things

whenever you were having to care for being as young

as you were?

A . It was difficult, I had absolutely no idea

what I was doing.

Q And when you had §

where were you
‘liﬁing? |
| A At Richard’s mother’s house.
Q And did you always live with his mother up

until the time you actually left to come to South Carolina?

A ‘“ No, ma’am.
Q ‘OKay, where were the different places that

stayed before you ended up coming here to

South Carolina;'don't include the Pensacola trip, but just

when you were in Arizona?

A With Judy Morris and also in the apartment

that we had started to rent.

Q Who's we?

A Richard and I.

Q Okay, so va‘ll had started renting an
épartment? ‘

A Uh-huh.

Q Okay, now, Cesalee, what was your

relationship like with your, I guess, was he your husband

at that time or your boyfriénd?
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Ms. Carnaghie - Direct Examinatipn by Ms. Lively. 189
A | Husband at that time.
Q Okay, and what was your relationship like?
A‘ Pretty good. .
Q' And who was thefone'who would take care of

when Richard wasn’t around?
A . I did.
Q  Okay, now whénever} when did. Richard

actually go into the military? Do you remember about when

that was or how old EER was when it happened?
A When He,énlisted or Qhen‘he"actually left? .
Q When he had to aétually physically léavé
you when was that?"' E | |

Victim

A That was after - was born.-

Q Okay, and whenever he left to do his duties‘

A I did.
Q Ckay; now, Cesalee, when you were caring

for did you ever have any problems with him

physically?
A No.
Q Was there ever a time when you had him that

he had to be taken to the hospital overnight?
A No.
Q All right, was there ever a time as a new

mother you took him to the E.R. for any reason?
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Ma. Carnaghie - Direct Examination by Ms. Lively 190
A Yes, ma’am.
Q Okay, tell the jury why you would do that

or when that happened?
| A He had a really high.fever, I couldn’t get
it to come down. So I immediately took him to the
emergency room after he had had that fever for about an
hour and it éscalated to even higher‘and_I took him there
and,they basically gave him a qoldgcompréss on-hié forehead
and he was fine to go home{_
Q Now were you ever in a mofor vehicle
aécident with'him in the car? |
A No.
Q Were there stairs in the apartment Eomplex
where you lived? |
A Not inside of my apartment.
Q ~° Had you ever fallen down any stairs with
him in your arms?
A . No.
Q At any time that he was with you did he
have any type of head injuries or concussions?
A No.
o Now, Cesaiee, when he had fhat high fever
did he suffer from seizures or did he lose consciousness?
A No. |

Q Now, Cesalee, when did [ESUsE start
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Ms. Carnaghie - Direct Examination by Ms. Lively” © o191
walking?

A He was about ten months;

0 And who, were you taking him to the well

- baby checks?

A Yes, ma’am.

Q . - All right, and based upon taking him to
those well baby checks did you héve any concerns about his
deveiopment?l . |

A I ﬁould ask the doctor if he was supposed
to doing things that he was doing yet but other than that,
no. | |

Q Okay, so you were fust, YSu would talk to

the doctor if there were any problems?

A Yes, ma’am.

Q . Okay, Were there any_probléms?.'-

A No. | o

0 All right, and whenever Richard came back

from, well let me back.up, was there a time when he was

"gone for about a month right before turned or right

-around the time ‘ turned one?

A I believe so.

Q ‘Okay, and when he came back into:town for
about a month what did you'andARichard end up doing
regarding your relationship?

A We got married.
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Ms. Carnaghie - Direct Examination by Ms. Lively 192
Q And when you got married did your mother
come?
A No.
Q_ Did you tell her you were getting married?
A I think s0.
‘Q Okay, how often did you talk to your mom at

that time, on a daily basis or --
A It wasn’'t on a daily basis, maybe once or
twice a week.

Q Did shé ever tell you how she felt about

Richard?
A - No.
Q - So when you and Richard got married what

~were the plans_aftér.that point?

A A few days later he had to go to one of his
schools, (&S and I were going to continue to stay in the
apartment. ’

- Q All right?

A And thén we were going to move once he

finished all of his schooling.

Q Okay, now when was the next time you saw
Richard after he had left, after ya'll_had gotten married
and el had turned one?

A I think it was when we went to Pensacola.

0 " Okay, now --
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Ms. Carnaghie - Direct Examination by Ms. LiVelf - 193
"Ma. Lively: Youeronqr, if I may approach?
The Court: Certainly. '
Ms. Lively: (Coﬁtinﬁiﬁg)
Q I'm going to show,yog some pictureé that

are already in eVidence, State’s Exhibit 7, 11, 12,

" actually 1, and then 13, and ask yqu if you recognize all

of these photos? - R
: A Yes,

0 Okay, now, Cesalee, are those photos an

. accurate portrayal of you and your small~f§hily?

A Yes.

Q And in those'photoé that you have, well let

me ask you this, when you would take a picture of [l

what kind of toddler was he when you were trYing to. take

pictures of him or do anything like that?

A . He wpuid pose for that camera.

Q He would what?

A He would pose for the camera.

Q Well-waé he ever a problem in any way for

you?

A When he was first born he had coiic, he wasg
really fussy a lot, sometimes it got frustrating, so I
would havé ;omebpdy to come and watch him for five or ten

minutes while:I would step away to regain my calm and then

come back.
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Q And would you ever complain to anybody
about him being fussy or difficult?

A " No.

0 ‘Now, Cesalee, by the time he, did he
outgrow the colic?

A Yes.

0 Okay, so by the time let’s say he was one
year old were there any, well did he have any type of
behaviors or problems that, that you noticed as a parent?

A No.

Q And let me ask you this, before you came

here to South Carolina with [fieds how, what was the

longest amount of time he had ever been away from you, his

mothexr?

A Three or four days.

o] So three. or four days, and do you remember

when that would have been?

A Before Richard went to, I believe, boot

camp ---
Q Okay?
A --- we were split up at that point and on

the days that he didn’t have to work he would have
Q Okay, all right, so in any of those times
whenever you didn’t, he wasn’t with you overnight he was

with his father?

¢
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A Yes, ma'’am.
Q Was- there ever a span of time other than

when you left him here in South Carolina that was
not with you and/or Richa:at hig father?

A There was é;couple when we would Have his
mother or my grandmother, Judy Morris, babysit hiﬁ,

Q " Okay, and what kind of span of time are yoﬁ
talkiné about that you would be away from him? -

‘A About a day.

Q Now that one picturxe that I showed you,

~firét.of all let me ask you, the camera that you used was

that your éamera for these piéturesz
| A 'ées,'ma'am. |
Q Okay, and.theré are some yellow dates on’
the bottom of the pictures,,can you tell me whether these
dates are accurate? '
A They’re not going to be accurate.

Q Okay, all right, the one that’s stating

‘that it was May 17th of 2008, do you remember when this

photo was taken?
A That was either when we were going to

Pensacola or when we were going to Ohio for Christmas.

0 Okay, all right. About how old was [{Sig
at that point?

A Going to Ohio he wag almost a year and then
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going to Pensacola he was just over a year.
Q - Just over a year, okay, so a toddler, now

how long were you in Pensacola?

A About a week and a half or two weeks.

Q Okay, and just tell the jury who was with
you?

A It was Richard, myself, and

Q Okay, and where did you stay when you went
to Pensacola?

‘A In a hotel,

Q And how much time wére you able to gpend
with your husband while.you were there? |

A He was able to stay on the weekénds'maybe
about two days at a time.

Q And did you know that when you went there
that he was going to be busy? ”

A I knew he was going to be busy, I just
didn’t know how busy.

Q Okay, and so while you were there with

were there any discussions between yourself and your

husband about taking a visit somewhere?

A Yes.

Q - Okay, tell the jury about that

conversation?

A I wanted to visit my mother so that she
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could seec S for the first time. We were already on

the east coast so it was a little bit easier instead of

trying to make another three thousand flight.

Q. * And so'how did you end up getting to South

Carolina?
7 We took a Greyhound.
. How long did it take you to get here on

Greyhoﬁnd?

A About)a day and a half.

Q. . And fxow was on that bus ride?

A‘ Perfectly fine.

Q All riéht, and do you remember.when it was

that you éctually got here to South Carolina?
| a No.

Q , Okay,vthat's fine, now, Cesalee, befo;e you
left to come here to South Caroiina what, if ény,vconcerns
did you ha?e about coming here with your child to visit
your mother? |

| A | I had absolutely none.

0] Okay, well you talked about how ya’ll had a
rocky relationship, at the time you came here to South
Carolina how was that relationship?

A " Much better, we were talking, we were being
civil to each othexr every chance that we did speak.

Q Were you aware of what her, her living
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arrangements were before you got here?

A What do you mean?

Q . Who was she living with?

A - I knew that sﬁe was living with her
boyfrieﬁd.

Q. Okay, and were you.aware how long they had

lived together?

A No.
Q ‘Okay, had you ever met her boyffiend?
A No. | . -
o) Did you knowlanything about him at all?
A Uh-uh, just his name. ' |
Q Just his name; what’s his namé?“
A Robert Palmér. | A ' ‘
0 'So, when you get here with ‘.tell the

jury what Julie‘’s reaction was to'your son?

.\ She was happy'to see him. She immediately

held out her arms to hold him and then he started to get a

.little fussy so she handed him back.

Q And how was in regards to meeting
somebody knew.or a stranger? ' ,

A He wash’t too thrilled about meeting
strangers. ‘ '

Q Césalee,'where-did ya’ll go when you first

got here to South Carolina?
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A - We went to Bass Pro to the réstaorant.
Q .'.Okay?
A“’ . And theﬁ we went to the beach.
Q ‘.Okay,vand when you went to the beach who

went with you? .

A. o,.Two of‘my mom’s friends and, of course, my '

mother and I and A<l

','Q ' -All right, and when you went to the beach

did you'actually go out on the beach?

A ‘,Yéé, ma’am.
Q - A.nt:l_“didWC?%!n go on the beach with you?
A .‘ Yes, ma'am. . |
‘Ms. Liﬁely: -Your Honor, if I may approach
‘aéaip?v | | | |
o The Courﬁi Certaiﬁly.
uMs. leely (Continuing)
Q, I 901ng to show you some more photos

I'm 901ng to show you State’s Exhlblt Number 2 and ask you

if you recognlze those photos?

A " Yes, ma’am.
Q State’s Exhibit Number 3 and asklyou if you
recognize this one?
' A Yes, ma’am.
Ms. GraberE—Lowenstein: Your Honor, I'm sorxry?

Ms. Lively: I'm going to bring them all over to
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you once she’s done that if that’s okay.

Ms. Grabert—Lowehstein: I appreciate it, thank
you.

Ms. Lively: (Cohtinuing)

Q State’s Number 5?

A Yes, ma’am.

Q Number 6?

A Yes, ma’am.

Q - Number 87

A Yes, ma’am.

Q ‘NUmber 9?

A 'Yes, ma’am.

0 And then 10?

A Yes.

Q ‘So'ydu~fecognize all of these?

Mg. Lively: Your Honor, the State would move to
introduce Exhibits, let me clear for the record, 2, 3, 5,
6, 8, 9, and 16 into evidence at this time?

TheACourt: Counsel?

Ms. Grabert-Lowenstein: No objection on behalf
of Mr. Palmer. ‘

Mrx. Galmore: No objection, Your Honor.

The Court: Without objection.
Ms. Lively: - Thank you, Your Honor.

(Whereupon, State’s Exhibits Numbers 2, 3, 5, 6,
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8, 9, and 10 entered into evidenée.) |

Ms. Lively: (Continuing)

Q Now, Cesalee, I'm g01ng to pull out just a
couple of them, flrst of all State’s Exhibit Number 10,

okay, when was this piecture taken?

A " The..day.we -arrived.
iﬁQ ‘Thé day ybu‘érfived?
A Yes, ma’am.
Q  Okay, and where were you on that day in

this picture?

A That’s at the wading pool at the beach.
Q. At the beach,gdkay, how did w;§§ react to
the beach? - | |
A Fearless.
Q FearleSS;mI'migoing to show you State’s

Number 8, who is in this photo?

A Myself and my son.

The Coﬁrt: ‘ Ms.:LiVely,.could I see your
photographs befofe,we.go further? .

Ms. Lively: Yes, sir.

Q (Continuing) Now State’s Number 8 you

stated was you and [i=8

A Yes.
Q On the beach?
A Yes.
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Q Okay,'and was this. the same day or a
different day?

A It’s the same day.

Q Well in one he’s got on a blue bathing suit

and in the other one he’s got on a yellow?
A All right, I’m mistaken, that is definitely

not the same day.

Q .Okay, how many times did ya’ll go to the
beach? |

A I don’tlremember to be honest.

o) That’s fine, that’s fine, but obviously

from what you’re saying is you went and you took your-child

to the beach?

~

A Yes,
f Q ; - Okay, how were thingé~going with your

and Palmer at this time?

A ‘Really good.
Q Really good?
A They sat down and they played with him. My

mom would actually sit down and have him sit in the other

chair at the table and feed him dinner, feed him breakfast.

Q And how were you doing in regards to things
going on between you and your mother?
A I was amazed, we didn‘t fight, we didn’t

argue, everything that had happened in the past between us
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was as if it just'didn’t happen.

Q Okay, and how Was she towards your son?
A Really good. |
Q Howfwas Mr. Palmer towa:ds to four son?
A” Just as good.

- Q Just as good, okay?

Ms. Grabert-Lowenstein: I’m sorry,. Your Honor,

could she repeat both of those answers, I didn’t hear?

The Court: ‘ Just as-good.
Ms. Grabert—Loﬁenstgin; ' Just as good, okay.
Ms. Livély:' (Cont inuing) .
Q = Now there’s a picture here State’s Number 5
of ;}oﬁ in a ‘pool wiﬁh, was that .td'akén.helre‘?
' ﬁ A - No, ﬁa’am. B

- Q All right, so this’was before you got to
South Carolina? | ) |
A Yes.
Q | Okay, and once again this one doesn’t have
a date on'it, doeé it? |
A No.

Q All right, well let me show you 9, I'm
sorry, 2; 3, 6, and 9, are all these from when ybu were
here at your mother’s, just flip ﬁhrough them real quick?

A Yes.

Q Will you tell the jury which one of these
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photos was the last one you took of UGN before you left?
Y! Y

A

number?

‘his mom.

Carolina. .

Q
A

The top one. -

The top one,.and what is that exhibit

Six.

Okay, so this was the last photo that you

correct?

Yes.
And how was he feeling?

He was groggy, he just wanted to be with

Cesalee, when did he get sick?

‘Not too long after we arrived in South

And what kind of symptoms was he having?

At first I thought that it was just his

allergies bothering him because of all the different

climate changes
Q
A
scheduled him a

Q

your -son?

Okay?
--- but then it progressed to coughing so I
doctor'’s appointment. |

All right, and did you see a doctor with

Yes.

.All right, and was it at the E.R. or was it
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at a doctor’s office?

A It was at a doctor’s office.
Q - Do you:remgmbef the‘name‘of that doctof?
A No.
. Q All right, an& when you went to the doctor

did you have information in regards to“any insurance or
care for your child?- |

A What do you me;h?

Q Was he insured?

A Yes;

Q Okay, énd I'p.going to show you what’s
already in evidence as Defense Exhibit NUmbef 1; do you
recali providing thisiinformation to\the doctor who saw
Hﬁﬁﬂl‘l : - - . A

A Yes.

Q  Okay, now, Cesalee,,whén you took |[(SgR
the doctor the first time do youAremember.about when that
was?

A Noi ‘

All right, what, why did yoﬁ take him to
the doctor that first time?

A He was piaying‘outside and set'on'an ant

Q All right?

--- and got bit by ants.
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Q All right, and was this the same time when
he, was he still having the allergy issueé? '
A Yes.

0 ‘Okay, so when you went to the doctor that

time how far ahead of the time was that before you actually

left?
A To go back home?

Q Exactly, do you remember how close in time

.1t was that you went to the doctor and then you left?

A No.
Q Okay, all right, when you went to the

doctor what ended up happening with the doctor at that

vigit?

A" . He had a hard time getting Victim to sit
atill.

Q Okay?

A He prescribed him I believe it was a

steroid cream to make the ant bites go away and tﬁe
allergic reaction from it, and also a cough syrup to make
the cold go away.

Q When you left there did he still héve a
fever or was he better or what was the circumstance at that
time?

A He still had a fever.

Q And after that visit what, if anything, did
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you decide in regard to going back to Arizona in regards to
youf gon? ’

A I'didn't want to take him on the plane and.
risk that fever getting any higher.

Q How long of a'plane ride was it whenever
YOu éctuélly ended up going back to Arizona?

A It was about a six hour flight.

Q- So Who, who began the discussion abﬁut

posegihly not géing on that flight?

A I did.
Q . How did it come up -- I'm sorry?
A I had talked to my mom about it and she had

mentioned to me that'because it;s a higher elevation that
his'fever can go up- and possibly sky rocket and have
nothing to do so then we further discussed leaving her
temporary guardianship as well as Robert. 4

Q Okay, and at that time who in the household'
-at your mom’s was working?

A I believe it Qas just my mother.

Q Okay, and Mr. Palmer what was he doing
during the day; d6 you recall?

A Looking for jobs.

Q Looking for jobs, okay. So whenever you
made the decision, or you discussed the decision, to leave

what did you do in order to make sure that he could
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be cared for while you were gone?

CA

with some money.

Q
A

The plan was to send my mom, I left my mom

Okay?

I think I did, and then the plan was if it

took longer than we expected we were going to continue to

send money so that way she could pay for diapers and food

for him.

Q

Okay, and what kind of documents did you

leave with ydu; mom so that she could care for him or

Robert if he did?

A
Q
A
Q

Temporary guardianship.
Okay, who prepared that document for you?
Gail Palmer.

And how old were you at this time, Cesalee,

when all this wasrgoing'onh it would have been July of ’08?

A
Q

18.

Ckay, and had you ever signed a temporary

guardianship before?

A

Q

A

‘ 0
guardianship?

A

No.
Did you know what one was?
Yes.

Okay, and why did you sign this temporary

So they could seek medical ’
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attention, continue to take him to the doctors if he needed
to go.

Q dkay, I'm going to show you what’s already

in evidence as Defense Number 2 and is this the temporary

guardianship for §

A A Yes.

"Q - Okay, is that the one that you signed back
in July of 20087

A 'Yés.

Q 'A11 iight€‘and is your signature, you said
you signed, it’s actually on this document, correct?

A ' Yes.

9 Alllright, now if you could, please, tell
me what ddes it tell you about traveling, the ability for
them to travel with your son? What did it authorize them

to do in regards to travel with your son; can you read that

and tell me?

A . Out loud?
Q VYes; ma’ am?
A “The power to travel with Richard during

the period of guardianship inclpding foreign travels.”

Q Okay, and what about the sentence above
that? ,

A “The power to travel with Richard to visit

them in South Carolina and to rejoin me at my home.”
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Q And to rejoin you at your home, and who is

Richard in that particular document?

S

Q okay, legal name
is what? |
| A Richard.
,~Q : 'qu{ ?
A Yes.
Q ~ Okay, =o that authorization even gave your

mother or Robert the abiliﬁy to bring him back to you in-
Arizona? -
A -‘ Yes. ‘
.9 Okay, now how:long is this guardianship
for; how long was it to be Valid?
| A One year.
Q "One year, okay, why were you going to leave

your son for one whole year, Cesalee?

A That wasn’t the plan.
Q © What was the plan?
A To pack everything up so we could move and

then as soon as we arrived at the duty station, unloaded
the house, I'm sorry, unloaded all bf the furniture and
everything we were going to go and get him so that.way
everythiﬁg Was:all set up for him when he got there.

Q Okay, and the duty station was going to be,
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is where?
A Beaufort, South Carolina.

Q - So you were going to be back in South

‘Carolina and get your child then?

A Yes.
Q Did 'you give your mother or Robert any idea

as to when that,mightAbe?.

A 1 saidAhopefully hoblonger than two weeks.
Q Were you able‘to give them an exact time?
A No; ma’am. . |

Q " When you left hqw did you actually leave;

was it by bus, car, or plane?

A . ‘Airplane.
“Q  And at that time --

Ms. Lively: - If I may appfoach, Your Honor?

: The.Couft: Yes.
_Mé. Lively: (Continuing)
Q- Who purchased your ticket?
A . ‘Richard.
Q I'm going to show you State’s Exhibit

Number 15 and ask you if you recognize this document?
A Yes, ma’amn.
. Q Okay, and what is that?

A That’s my plane ticket?
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A All right, and when were you going to fly
out of South Carolina, Cesalee?

A July 2nd.

. Ms. Lively: Your Honor, the Sfate would move to

introduce State’s Nﬁmber 15 into evidence at this time?

Ms. Grabert-Lowenstein: No objection on behalf
of Mr. Palmer.

Mr. Galmore: No objection.

The Court: Without objection.

MS..Lively: ‘Thank you.

(Whereupon, State'’s E%hibit Number 15’eptered
into evidence..)

Ms. Lively: (Continuing)

Q Now; Cesalee, when was this ticket
purchased; do you remember? .

A‘ It was either just days before, if nbf from

the day before.

Q Okay, and if_yéu were going to take 4Sig
with you was it going to cost you the same amount as it
would for your adult ticket?..

A No, there wouldn’t have been a charge
because he was going to be sitting on my lap.

Q At that time how old was he?

A . Fifteen months.

Q All right, now, Cesalee, after you left how
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‘often ‘would you call your mother to check on your son?

A " Daily.
Q  Daily, at aﬁf time in those conﬁeréations
daid éou have any concerns about the cére of your son?
A . No.
Q B At any'time were you told of anj‘accidental
in.jtllrieslor anything ét all in regards to
- a - No; |
Q Before you left had he been 1nvolved in any

type of an acc1dent falls,,or any type of 1njur1es°

A "_There'was.one but he wasn t injured.
o Albkay; teli the'jury what that was?.-
A . He was in~his stroller.
' Q"Q Okay? | |
A ‘3We were going down the stairs ---
Q All rlght? ‘
A --- the. front wheel de01ded to do some odd

twist number, (St had a hold.of the side of the stroller

Q Okay?

A ——- held on really, really tight and when
it tipped oVer. He didn’‘t, his head didn’t even touch the
ground.

Q Okay, was he ejected from the stroller?

No..
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Q Did you have to seek medical attention for
him?
‘A No, I watéhed him to make sure ﬁe wasn’'t

acting lethargic or anything.
Q Okay, and whenever you, did you ever see
their pet, Julie and Robert’s pet while you were there?

Yes.

A

Q Okay, what kind of pet did theynhave?

A I think it’s an English Bulldog:

Q- All right, and how did § | react to the

English Bulldog?
‘ A He loved that dog.

Q Were you ever concerned about the dog being

around your c¢hild?

A No;

Q What kin& of a home did Julie and Robert
live in?

A What do you mean?

Q Was it an apartment, a house, trailer, what
was it?

A Single wide~trai1ef.

Q A single wide trailer, and how big was that

trailer, how many rooms did it have?

A Two bedrooms, one bathroom.

Q Okay, and where did you and [SUuUNE stay
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whenever you were. there?

A In the spare bedroom closest to the living

‘room. .

Q " The gpare room closést to 'the living room,

okay. Do you remeﬁbér-the details of that home; could you

‘recall what it looked like and everything like that?

A . Yes.

Q.- All right;_and,was it.a nice ---

A . 'Yes: | |

0 ---"home, okay, it was hice;<énd was there

anything, like for instance like baby fix the house 8o that

. there aren’t sharp corners and things like that, were you

cgnéerned about‘anything in that house that could be

dangerous to your child?

A No.

Q All righf, were there toys‘there?

A Yes.

Q Where did he sleep‘when he stayed there?
‘A He slept in the playpen in the spére

bedroom and when he wasn't'feeling‘goéd and I couldn’t get

him to go to sleep he‘slept with me.

Q A Okay,.and'what kind of a piaypen was it?
A A foldable one. |
Q. A what?

A A foldable one.
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Q A fold one, kind of like a pack and play?

A - Uh-huh.

Q Is that a yes?

A Yes.

Q Okay, no@; Cesalee, When you.were in that
home how difficult was ittféréyou to ‘know who was there and
be able to get somebody’s attention if you needed it?

A It wasn't difficult at all.

Q Explaih fhat to me.

A You could heaf practically everythihg in
that house, anything that went on, if somebody waé walking,
if somebody was talkiné; '

| Q  when g was playing in the house could
you hear him?

A Yes.

Ms. Lively: Your Honor, if I may?

The Court: Cértainly; ' |

Ms. Lively:  (Continuing)

o - Ndw, Cesalee, I've, have you seen this
before?

A No.

Q Okay, have you, do you recall the

. dimensions or I should say how the lay out of the home was?
A Yes.

Q All right, and in regards to the dimensions
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and the layout of the home do you recall where everybody’s

‘'room was and where you and [{iig were staying?
A ~ Yes. .
Q Okay, and does this loock a fair and

accufate.representation of the layout of the mobile home
that your mother and Robert Palmer were living?
A . Yes.

Q -Okay, is-there in, on this, this document

that looks like it changed since the time that you were

-there?

A"g ~No.
Q Do you believe it to be a fair and accurate

representation of their home?.

A Yes.
0 Okay --
Ms. Lively: Your Honor, the State would move'to ;

intfoduce number 16Aiﬁto.evidence at this time.

The Court: Ms. Grabert-Lowenstein? .

Ms. Grabert-Lowenstein:  Your Honor, I believe
that we’re not goiﬁg“to have any objedtionﬁ, I would ask if
we could put on the record who prepared it and how tﬁe‘
dimensions came about.i |

Ms. Lively:" Well, Your Honor, if I need to do
that I'il have to have a different witness to actually

provide that information.
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Grabert-Lowenstein:

‘Grabert-Lowenstein:

Grabert-Lowenstein:

218

I think she’s saying she would not

" have any objection by simply telling us —

That is what I‘m

~~- by whom it was prepared.
Oh, okay, that’s fine.

I just need to proffer.

Yes, one of the investigators in my

And is it to scale?
Yes.
Do you have any objection?

I don’t with that

information, thank you, Your Honor.

The Céurt:

Mr. Galmore:

The Court:
without objection;

Ms.

(Whexreupon,
into evidence.)

Ms. Lively:

Q Okay,

the specific measurements.

Lively:

Mr. Galmore?
Your Honor, no objection.

All right, thank you very much,

Thank you.

State’s Exhibit Number 16 entered

(Continuing)
and I'm not going to ask you about

I just want to show for the

jury, if you would, Cesalee, and I’1ll try to point for you,
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okay, all right, now which bedroom, and they’re labeled,

which bedroom was the one that you were staying in with

Bedroom two.

219

A

Q Bedroom number two, okay, so right here? :
A Yeg, ma’am.

Q Whose was the master bedroom?

A My mom and Robertfs..

Q | Okay} and this big area right here the'v

A‘ In the living room in the middle of the

‘floor.

living room area, where did ya’ll spend most of your time?

- Q Okay, when you were talking a minute ago

about the stroller and the stairs, which stairs are you

referring to that the stroller went down?

A~ The front stairs.

Q Thé front stairs so right here?

A Yes. A ' |

Q‘ : Okéy, once again [t nevefAcamé out .of

that'stroller; was that your testimony?

A Yes, ma’am,

Q Okay, now, Cesalee, after you left, after

you left and went to Arizona you said you talked, you

called every day. What was reaction to you when

ybu would call?
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A He’d just keep talking his toddler talk.
Q Okay, and what kind of talking was he

doing, was(it in full conversation or sentences; what kind
of talking are we, are you trying to describe to us?

A The distinctive words then, but it wasn’t
full sentences, all the rest of it was just basically baby
babble.

Q Baby babble. Now, Cesalee, at any time
were you given information that S} had been to the
doctor or there were any problems with his healtﬂ?

A No.

Q When, if ever, did you learn that he had
been taken to the E.R. while here in South Carolina before
the 14th?

A I have just recently found out.

o) ~ And when.you would call your .mom would you
ask how he was feeling?

A Yes.

Q And what was her response whenever you
would ask this question?

A He was doing just fine.

Q When, if ever, did your mom complain about
his behavior?

A I don’t recall her ever complaining to me

about it.
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Q Now, Cesalee, was there ever a time right

before the 14th, I know, the weekend before we’ve heard

about what was going on with [Z<ilif had you talked to your

mom? ‘
A ANo, I couldn’t get a hold of her.
Q 'Wouid you say‘thét louder, please?
A No, I couIdn't:get a hold of her.
Q ' You couldn’t gét a hold of her. How about

Richard, were ya’ll together or were va’ll both trying to

get. in contact with her?

A Yes.

Q So what did you do?

A I kept caliing., -

o) That weekend before the 14th when was the

first time that.you actually got a hold of your mom and
able to talk to her? .

A I don’t know. ‘

Q Who called you or did anybody call you to

tell you what had happened to &S on the 14th?

A Richard called me after he found out.

Q  When, if ever, did your mom or Robert dall
you to tell you what had happened?

A Never, |

Q@  After Richard told you what happened to

what did you do?
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A I got angry.
Q Did you know, how much information did you

have at tﬁat pointé
| A At that point all I knew was that he had
ékull frac;ures.and we dén't know how he got them.
| Q Wﬁen, if ever, did you .talk to your mom
after the 14th?
- a ‘When I arrived at MUéC.
Q | At MUSC, hbw many times did she call you

before yoﬁ saw her at MUSC about what had happened to-

A None.

Q Did Mr. Palmer call you?

_A No. | |

Q *Who called you cher than Richard to tell

you your son was in critical condition?
A Just Richard and when Julie would contact

Judy, Judy'woula relay the memo to mé.

th's Judy? |

Judy Morris.

Where was Judy Morris?
. In Arizona‘with me.

Qkay, did you try to call your mom?

‘Yeah.

Lo BN o IS SR I o

And what happened?
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A She’d either ignore the call or she’d push

' the end button and never even answer the call.

Q Now, Cesalee, when you got to, when were

you.able to actually get to your son’s bedside?

A The day after he arrived at MUSC.
Q : Okay, -and why was there a delay there?
A I didn’t have the money to buy a plane

ticket and I was trying to figure out how I was.going’to
get there.
A Q  Okay, and'at that time who, if anybody, was

do you know?

already there with

A Just Richard and my mother as far as I

_knew.

Q " All right, so when you got to MUSC tell the

-jury what you observed?

A I arrived thére, I asked Richard where my

mom‘was. She réfusea to EOﬁe down until I called her and

told her to come down here ahd then we talked. She
mentioned something about between all of the animosity
that’s been created this isn’t about us, this is about

Victim I don’t remember the rest of that conversation.

We went upstairs, I saw hooked up to his tubes and
the life support. The first words out of my mouth was
that’s not my kid and I turned around to regain my

composure.
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Q- Why did you think it wasn’t your kid?
A My kid is not a lifeiess body.
Q Cesalee, what were you thinking in regards

to how this happened to your child?
A "I don’t want to think my mom did it.
. Q " Were you given any t?pe of explanation as
to how this had happened to your child?
| A No. |
Q Who, if anyone, did you ask what could have
happened to your son?

A I spokeAto the doctor.

Q Why didn’t'ybu-ask~your mom?
A I couldn’t bring myself to really talk to

her at that. point.’

0 .. .I thought you said that your relationship -
with her was good Qhen‘you were in South Carolina?

A ‘It‘was but at that point I didn’t know who
did anything and I aidn't want to get lied to if it waé
her. ‘

Q Now, Cgsalee, I'm going to back up for a
minute ana ask you if you remember anything at all that
happened while you were in South Carolina before
went to the hospital any time that you and your mom fought
or had a disagreement?

Mr. Galmore: = Objection, relevance.
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Ms. Lively: It goes to their state of ming,
Your Honor.,
‘ThévCourt: - I'm going to ailow it.
Mr. Galmore:‘ 'Your Honor, she’s talking about

any time previously we.have, what, a month and a half?

Ms. Lively: - You want‘me to narrow it? -

Mr. Gélmore: ) I've stated my objection, Your
Honor.. o ,!Q | -

The Court: - -Okay, all right, I’ﬁ going to allow
it. o

Ms. Liyely}” ‘Thank you,'Your'Honor.

Ms. Lively: -(Continuing)

Q Did Qou_understand my question?

A 'No, do you mind repeating it?

Q Arvly’ time before beforg you- left

when you werevstaying_with your mom did ya’ll even have a

-disagreement or anything at all, an argument?

A I don’t think so.

Q So when you now back at MUSC you said there

‘was a statement about animosity; can you explain that

gtatement to me about what animosity there might be?

A I have‘absolutely no idea; I didn’t
understand why she was saying that to begin with.

Q Okay, now, Cesélee, I have to aék you, what

decigion did you .and Richard come to after the consultation
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with the doctors? '

. | A To donate his organs to other children and
to pull the plug.

. Q When did he die, Cesalee?

July 1léth.
What did you do for him before he died?
I had him baptized. |
Where was your mother when this took place?
She had aiready left.
Why didn't‘Yoﬁ invite her?.

I did invite her, I begged her.

0o P O P O B O B

Well tell us about that, what happened?

A I told her. what we were doing, told her I'd

like for her to be there. She said that she had other

things ;~14

Mr. Ga%more: Objection, hearsay, Ybur Honor.

The Court: This is a statement by the
defendant. |

Ms. Lively: By'the defendant, Your Honor.

The Court: I’'m going to allow it.

Ms. Lively: Thank you.

Q (Continuing).-Go on, Cesalee, what did she
say?

A She said that she had other things that she

had to do. I told her what’s more. important the other
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things or your dead grandson. She applogiéed, said she
would stay, she'left anywéy. V
| Q Now, Cesalee, after she left have you had
any contact with .your mother since that time?
A No.

S Q " Whenever aftér the baptism when did you

actually have [y ‘funeral; do you recall?

A ~I}dch’t remember the exact date.
Q - Why did you have to wait? . _
A We had to wait on the autdpsy.‘
. @ At that time were you involved with law
enforcement? _ | |
A I think so..
| Q | Okay, I know there was a lot géiﬁg oh, but

do.you remember being interviewed by law enforcement at any

time after |[EIE diea>

a ‘I honestly don’t remember if I was or
wasn't. '

Q Cesalee, did you'dq anything at all to hurt

.your child?

A No.

Q Did you love your child?

A Yes.

Q Did you leave him with your mother because

you didn’t want him?
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A No.
Q  Was there any time when [l would

intentionally hurt himself?

A No.

Q Had you ever seen him pinch himself?
A No. B

Q How about, when you said that he was a

typical toddler and he runs around and everything, was

there ever a time when he would either hit you or bite you?

A " When he was teething.

Q Okay, now when you first ran into your mom '

at MUSC and Richard was there, did you have a conversation

with your mom about what was going to happen if anybody

were to get in trouble for what happened to Vi

A Yes. l

Q What kind of conversatidﬁ, what brought up
that conversation and who was there?

A I don’t remember who was there{ gxcept for
my mom and I. I had made the comment of basically getting
the death'sentence would be too: easy, ves, jail'is a luxury

but at least they get somewhere to rot.

Q - You said that to your momé

A Yes.

Q How did she respond?

A i don’t remember‘hér response.
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0. Cesalee, I think there’s one more photo

that I forgot to show you and then I‘1l let the defense ask

yoﬁksome questions. I'm going:to show you State’s Number

4; do you recognize that?

A -Yes.

Ms. Lively: Your Honor, we’d move to introduce

- State’s Number 4 into evidence?

The Court: May I see]ii, please?

Ms. Lively: ‘Oh, yes, sir.

'TheVCouft; ALl right, have you shown it to

counsel? | |
A Ms; Livelyﬁ Yes, Bir, I have.

Ms. Grabért-Lowenstein: Number is that;
coﬁnsel?~".. o - I |

Ms. Lively: This is numﬁer 4.

Ms..Grabert—Lowenstéin: Thank - you.

‘Ms. Lively: And tlie last of that set.

The Court: BAny objection, Ms. Grabert-
Lowenstein?

| Ms.«Grabert-LowenStein;' 'Not on behalf of Mr.

Palmer, Your Honor.
The Court: Mr. Galmore?
Mr. Galmore} No, sir, no objection.
(Whereupon, State’s Exhibit Number 4 entered into

evidence.)
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'Ms. Lively: (Continuing)
Q - Cesalee, how would you describe you and

in that picture?
A It‘s his first carousel ride, he absolutely
loved it. . |

Q . -~ What kind of things did you do with yoﬁr
son as a . mother?

A Take him to the park, take him éwimming,.
get him out of the hoﬁée, that ﬁay he had something té do
instead of being cooped up inside all day.

Ms. Lively: - One moment -- Cesalee, thank you,
please'answer any questions the defense has for you, okay.
Tﬁe.Court; Ms. Grabert-Lowensgstein? .

Ms. Grabert-Lowenstein: i Thank yOu,‘Youi Honor.

Cross Examination
By Ms. Grabert-Lowenstein:

o] . éesalee, we’re sorry for your loss. I need
to ask you a few qﬁestions. Now when you first met Richard
you were living with your grandmother? .

A Yes.

Q How long, from what age to what age did you
live with your grandmothexr?

A Fifteen off and off on until I was about
eighteen.

Q Okay, and that would be Judy Morris?
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A Yes, ma’amn.
0 Okay, you came by bus and did something

happen to youf‘luggage?‘
A Yes, it got lost.

Q Okay, and did the Palmer family gather up

some things for both you and §
- A Yes.
Q Théy were warm, they were welcoming to the

two of you?

A Very. |

Q  And that included Robert, cérfect?1‘

A - Yes. o A

Q'  | Okay, and durlng the time that you were in

the house there was no concerns about Robert taklng care of

Victim you ‘said on direct he was as good as your mother

with téking care of him?

A Yes. |

Q Okay, did YOu ever meet Dylon, Robert’s
son?

A I think once.

Q. Okay, did you ever see Dylon and (R

interact, ever had that occasion?

A I don’'t remember to be honest.
Q Okay, he was five at the time?
A I think so.
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Q - Ckay, you also discussed that you had been
placed in foster care or at least the threat was done by
your mom Julia Gorman; would it be accurate to say that you
were blind sided by that decision?

A Yes and no, I guess I brought it on to
myself for that by daring her to do it..

Q Okay, did, did thét cause some pretty hard
feelings between the two of you?

A ' ‘ Yes.

Q Okay, would it be accurate to say that the
relationship you had with your mother did not teach you to.
bé a mom? You said it was difficult; you didn’t know what
you Qere doing?

A It didn’t necessarily teach me to be a mom
but it taught me to be independent. .

| Q Okay, but I guess what I'm asking is did it
help instill maternal instincts and help you to deal with
things? You said sometimes it was frustrating, you know,
you were young; would that, would that be accurate?

A Yes.

Q How long before you left Pensacola had it
been the longest since you had spoken to your mom before
the decision was made to come to visit?

A Maybe a day or two.

Q Okay, and you, you came, you arrived, and
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when you left you thought everybody was going to be fine

with [&E
A Yes. .
Q - Okay, now why did you'leave?
A- I had tbugo home: to pack so we could move

back to, so that:Richard and I coﬁld move to South
Carélina.
Q  Okay, and do you remember being'interviewed
by the éolice on July 19th of 2008?_-“
| 'A | i don’t remember -the police but I remember
DSS.. | |
Qo dkay) wag there aftimé that a ﬁetective
Weaver with Judy Morris, Richard, and.§op being present
spoke to all of you?‘ |
A 1 think so. | , ’ .
Q Okay, do you recail making any comment

about meeting somebody on Match?

A What is Match?

Ms. Grabert—Lowenstein: ‘May I approach, Your
Honor?
| *The Court: Yes.

Ms. Grabert—Lowénstein: Ahd'this is for counsel

verification page six, that I‘'m going to be showing the
witness. ‘

Q (Continuing) To yourself, Cesalee, I'd like
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you to read the highlighted portion?
A . I don’t know what Match is, I might have

mistyped something.

Q | Could it be like Match.com?
A - I've never even been on Match.com.
Q ‘While you were here did you meet someone

and that caused an issue between you and, and Robert?
A I'‘m sorry, if I had gone on there?
Q No, did you meet someone while you were

here, specifically a male,.and did that cause an issue

“between you and Robert?

A Yes.

Q . - In fact you described it here as a bru-ha-
ha; would thét,kind of be an accurate descriptionAof it?

A More sc of a conniption fit.

0 Well I mean it was your, it was, I’'m sorry,
excuse me, conniption fit that was your words, correct?

| A )A Yes. .

.Q' Okay, now you mentioned that when
got .-fussy on an occasion your mother gave him back to youé

A Yes.

Q Okay, and is it accurate that there were,
thére were times while-you were here, there was the cold,
he didn’t feel good?

A Yes.
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Q Okay; the first time thatAhe saw the doctor

the day before you left, if you reéall?

A I don’t remember what day his --
Q = Okay, det‘the‘récords from Aynor Family
Medical -- |
) A Ms. Grabert-waenStein: If I could appfoaéh,

Your Honor?

The Court: Yes.

Ms. Grabert-Lowenstein: (Continuing)
Q ' Just, Cesalee, if you could just take a

look through these and‘tellnuérif‘that~reflects your

recollection?
A . Yes.
Q - The first appointment -that’s reflected in

there was July lst and you took him to that appointment,

correct?
- A 'Yes(
Q How did you know to go to Aynor -Family
Practice?l A » | |
A I had called the insurance compaﬁy and

asked them which designated practioners we had in the area.

Q If I could approach and show you what
counsel has shown you before is Defense 1, can you tell
what the effective date is on that insurance card?

A - July 1st.
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o

- Okay, that’s when |

become, became

covered by -insurance, . correct?

- o B

A
Q

bite?

N

Q,

-park,.correct?

A

o ¥ O ¥ O

"there with 4B

» 0 ¥ O B

" Was |

. When the new insurance began.
- Okay, so he was covered befbre you left?

'He was covered before I left.

typical of a toddler when iE

would not feel good get a little fussy?
"Yes.

. Okay, now do you know where he got therant

[

In the back yard.

" Okay, now this traiiér was not in a-trailer

" No:

It wés'out~in the country?

Yes.
It was on a big piece of land; correct?

Yeah.

~ Okay, -and did you ever, ever go outside

Yes.

- Did he enjoy playing out thefe?l

Yes.
Was there a trampoline?

I don’t remember if there was a trampoline.
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Q . Okay --
‘Ms. Grabert—LoWehetein: If Ileohld have just a

moment, Your Hanr,»theLState has the picture?_'May I

- approach? - | . S
The:Court¢'* Certaihiy“-
‘Ms. Grabert Lowensteln ‘ (Contlnulng)
Q‘ Cesalee, do you recognlze what 1s deplcted

in the State s Exhlblt 30 that 8 been marked°

”,A' tﬁvIt looks llke a trampollne. SN
QT Okay, do you recognlze the rest of the
'lanaséape?"w * : | - B
) _UA‘. “hi tetbgnizeathiS‘part right here.
l”Q:‘ Yeujrecoénizeithat“part?
A Uh-huh. |
?7"2Qur“ Okay, thls 1s about a quarter of an acre |

type of thlng, 1t's a blg plece, ign’t it? YOULneéd'tO' o
glve an audible response. | | n
".iA '1 Yeswl o
~Q. ', Okay, thank you -
Ms. Grahert-LeWehstein: - Just if I could -~
-Ms. Lively; lYeur Honpt,‘it’s not in evidence.
Ms. Grabert-Lowenstein: '1'd ask for its
admission, Your Honor. h. |

Ms.‘Lively;ﬁ 'Ahd that’s fine, I actually had it

marked for State’s exhibit so I guess we’ll have to have, I
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don’t know how you would handle that.

The Court: All right, it’s Defense Gorman, I

~mean Defense Palmer 17?

Ms. Grabert-Lowenstein: That’s fine, Your
Honor. |

Ms. Lively: That’s fine.

The Court: Okay, any objection?

Mr. Galmore: No, sir.

Mg. Lively: = No, Your Honor.

(Whefeupon; State’s Exhibit Number 30 remarked as
Defendant Palmer Exhibit Number 1-énd entered into
evidence.)

Ms. Grabert-Lowenstein: {Continuing)

' Q Ceéalee; would you describe the trailer as

beihg ciean?

A Yes.

Q . Okay, and your mom she tries to keep

- everything clean, doesn’t she?

A Yes.

Q : Okay, you said that pretﬁy emphatically;
would you describe her as a neat freak?

A She’'s pretty o.c.d. when it comes to
cleaning. - "

0 I'm sorry?

A She’s pretty o.c.d. when it comes to
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cleaning.
T Q ' Okay, counsel showed you, and it’s now been
admitted, IAbelieve you said this was the last picture you

had taken of

A Yes.
Q Okay, and you deécribed him as béing
groggy?
A Yes.
| Okay, and you also described him as wanting
Jhis mom?’ | |
“:A Yes.
ZQ Wogld you describe:that you, the two'of you

had a close relationship?
A My son ahd I?
A Q I mean would you and, would‘you‘describe-
yéur relationship with as being élosé? '
LA Yes. V |
Q Okay;Aand'you mentioned that there were a
couple of times that you had been away from him and Richard
wasn’t with him, it was avtime when both of you were away
from him, when you would be then again around him how would
he react?
~ A Extra excited that I was home.
Q Extra excited, okay, would he hold out his

hand?
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LA Both of them. A
Q . Okay, and would he want to be picked up?
A Uh-huh.
Q Okay, woﬁld'he, would he make little

gounds?

A He’d yell at me until I picked Him.up.A'

é How good were his lungé?

A A little too good.

Q  -Okay,. he'would let you know if he wanted
that cuddling --- A |

‘A, Yes.

‘Q ~-- that type of situation, okay, Y6u

dedided to leave g

and Robert did not object to that,

correct?
\_ A‘ Correct.
Aﬁd in fact he wanted you to leave him with
them?
A ) I_believe sS0o.
Q }. Okay, now you mentioned that Victim didn’t

have any developmental issues?

A Correct.

Q Do you recall any time whexe a
developmental issue was brought up or would be reflected in
his medical records?

A There was a couple of times where I had
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asked his doctor in Arizona Why he was still so ‘tiny.

Q I'm sorxry, why he was stili so tiny?

A Uh-huh.

0 Kind of ahlittié shaver, wasn’t, he?

A Yeah.

Q. Okay, and Was there,a specific time, if

you, 1f you recall, when there was concern about that the
fact he dldn t wave bye bye and he had had trouble changing

positions from laying on his, on his tummy?

A Uh-uh. A
Q You don’t recall that, okay --
. Ms. GfabertrLowenstein: If I could approach,

'Your 'Honor?

Madam Court Reporter:  Please say yes or no.
_Ms. Grabert-Lowenstein: And for the record I‘m

showing the summary of wéIl‘baby checks that was supplied

by the State.

Q (Continuing) Again, Cesalee, if you could

just look:at this and start there where it says nine

monthe; does that reflect your recollection as to --
A Yes.

Q Okay, was there concern about those

-developmental issues?

A I had spoken to the doctor about that.

Q- - Okay, sure?
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A . The doctor said that it was fine.
Q ~But you, you were, you were concerned, you

were trying to find out?

A Yeah.

Q Okay, did you take up until the time
that he passed éway to every well baby check that he was
supposed to go to?

A If I wasn’t the one doing it it was Richard
or my mother tha; was supposed to take hiﬁ to the one.

. Q Okay, and there was never a time when you
didn’t take him back?

A What do you mean?

Q There was: never a time where théy'
recémmended taking him back -and you didn’t?

A | No. |

Ms. Grabert-Lowenstein: And again if I'méy'
approach, Your Honor? .

The Court: Yeé.

Ms. Grabert-Lowenstein: (Continuing)

o And just ask you to, well just read the

entire page to yourself; does that reflect your.

recollection?
A Yes.
Q Did you take him for that three week follow

up?
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up.

up.

Lol 2 o) ﬁ E). PO

A

-

to you what

mouth?

- A

Q
A
Q

A

Q

I wasn’t there for that three week follow

I’m sorry?

I wasn't there for this three week follow

Okay, was he treated for thrush?
Yes.

How old.was he?

Maybe a'few ménths,

I'm sorry?f

Maybe a few months.

A few months, okay, and did anyone explain

thrush is?

Yes.

What is it?

A yeast infection in the mouth.

Okay; kind of referred to as hoof and

I’'ve never heard it referred to as that.

Okay, and did anybody explain to you how a

child comes to get that?

A

The doctor said it’s very common, can come

from the formula.-

Q
A

Okay, dirty bottles, that type of thing?

He had said that, too, but I told him that
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I made sure that every bottle that he ever used was always
clean. |

Q Now let’s go back to when you left when was
the first time, you got back to Arizona on August 2nd,
correct? I’m sorry, July 2nd, excuse me?

A Yes. 7

Q Okay, when was the first time you talked to
your mom after you arrived back in Arizona?

A I think I called her that day that I
arrived to let her kno& that I landed.

Q \ And how long, let me rephrase, how often

would you sbeak to her?

A Daily.
Q Daily -~
Ms. Grabert-Lowenstein: If I could have just a

moment, Your Honor?

Q (Continuing) Were there times when you

didn’t talk to her daily?

A There was one, Richard and I were packing.
Q- Okay?

A I lost track of the time and by the time I
realized what time it ﬁas it was too late to call cause
everybody would have been asleep.

Q Okay, so and, and prior to the 1l4th when

was the last time you had spoken to your mom?
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A It was a day or two prior.
Q Okay, could it have been as much as four
days?

A I would say three at the most. I would say
three at the most. |

Ms. Grabert-Lowenstein: May I approach, Your
Honor? | '

The Court: Certainly.

Ms.'GfabertrLowenstein: (Continuing$

Q If you could just read the highlighted
areas.and tell me if that réfréshes youf recollection? ' How

long before the 14th?

A = Looks iike,four.

Q Four days?

DA " Yeah.

Q Okay, did that concern you?

A Yes.

Q Okay, and would it bé accurate that neither

you nor Richard were able to get a hold of her?

A Yes.

Q Okay, and you did not, you did not leave at
the same time as Richard did when §;rou learned that
had been flown to MUSC?

A No.

o} Was the reason that there was a delay in
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1 burial was because of having to finish up the

2] autopsy?

3 A . Yes.

4 Q Okay, and that was the only thing you were

5 waiting on?

6 A Yes.

7 Q Do you recall how many days it wés from

8 Qhen you had tb make ;hat very tough tragic decision before
9 you buried him? )
10| A It.was between a month and two months.
11 Q Okay, ' were yéu concerned that having

. 12| in the household would add . financial stress on your mom?
.13 oo A I did, that’s why‘Iloffered to leave her
C .14 money'that I had and algo to send money. -

15
.16

Q. So that was a concern?
A Yes.
17 Q How.does your mother handle stress?x
is A Not Vvery well,
19 Q' ‘ Okay; keep things bottled up, from your

20| experience?

21 A Yes.

22 o Q From your, experience does sometimes that
23] bottle get uncorked?

24 A . Yes.

25 Q What happens when it becomes uncorked?
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A She’s gone into a fit of rage, storming
around. She had slammed the door before, she’d go outside

but she never really, she never really had her fits of rage

" in front of me.

Q I’'m sorxy?
A She never really had her fitsioﬁ rage in
front of me; she would walk out and do it basically behind -

closed- doors. t

- Q But‘yoﬁ_knew they were happening?'
A Yes.
Ms. Grabert-Lowenstein: If I could have just

-

one ﬁoment, four thor?
Cesalee;‘again very sorry fof your loss and thank
you for answéring my questions.
. The Court: Mr. Galmore?
‘Cross'ExaminatidnA
By Mr. Galmore:
Q Now, Cesalee, you said'that‘yoﬁ were living

with your grandmother in Arizona when you were fifteen; is

. that correct?

A I believe so, yes.

Q Okay, and prior to that whére were you
living?

A With my other grandparents in California.

And prior to that where were you living?
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A With my mother.

Q And where was that?

A North Caroiina.

Q Did your mother send you to live with your
grandparents in-California? -~

A Yes.

Q Was that because you had run away from home

in North Carolina? -

A I don’t know the exact reason.

Q " Did you run away'from home in North
Carolina?

A ‘ Yes.

' 8o you stayed with your grandmother in
Caiifornia then you stayed with your grandmother in
Arizona, that would be your maternal grandmothef?
Av Yes.

4 Q Okay, and after étaying with your maternal
grandmother in California is that when'you.moved in with
Mr. Grimes family?

A My paternal grandparents live in’
.California._

Q I'm sorry, after you stayed with your
maternal’ grandmother in Arizona, Ms. Morris, after you

‘'stayed with her then you moved in with Mry. Grimes family?

A Yes.
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Q Did the foster care come before you moved
with Mr. Grimes family or after?

A - Before.

Q" Okay, so you éta&ed,with your mother in
North Carolina, then you‘stayéd with your pate;nal
grandparents in Califérnia; is that right?

A - Uh-hth.

o Then you_stayed‘with your maternal
grapdmothe; in'Ariana,and then yéu were in the foster -
care;Ais.thaéfcorrect?A -

A Uh-huh. -

.Q° - And how old were you when you were in the .

. foster care?

A Sixteen. -

Q. And how long did .you stay in foster care?. -
A ° I want. to say about three or four ménths.
Q ' And afﬁer'foster‘care you stayedlwith-Mr.

Grimes mother?
A » I moved back to my grandmothef's house
first and then I moved in with them. |
| Q - Okay, so how did you geﬁ releagéd from
foster care? ' ‘
‘A' . They said that my temporary being in foster
care was‘up and,it was time for me to go back home.

Q Okay, so you went home with your maternal
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1] grandmother?

2 A Yes.

3 Q And then you moved in with Mr. Grimes?

4 A Yes.

5 Q And that’s when you became prégnant?l

6 A Yes.

7 Q And how old was when you got married
81Ato‘Mr. Grimes? !

9 A Just|0ve£ a year. 4
1¢ L o] and were you staying with Mr. Grimes family

11} that entire time during the pregnancy up to one year before
12 you‘got married? |

13 - A Yes.

14 . Q You didn’t: move in with anybody else during
15{ that period?

16 . A No. _

17 B Q o when (S was first borﬁ before you got
18/ married you didn’t move in with any other persop?

19 A When he was Eirst born 1 was iiving at

20| Richard’s parents.

21 Q So in July 1st, 2008, you took LEtglll to

22| Aynor Family Practice; is that correct?

23 A Yes.

24 Q And that was for ant bites?

25 A Yes.
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Q Okay, were there ény other complaints that
were made to the doctoi?
A He had a cold.
Q He had a cold, was there a complaint about

he didn’t like it when you touched his head?

A Yes.

Q That complaint was made to the doctor?

A ,‘ Yes, by my mother. ‘

Q So your mother toid ﬁhe dpctor on July 1st

didn’t like having his head touched; is that-

correct?

- A | Yes;
Q> ‘ Did the doctor prescribe any type-of
treétmen; for hié head?
| A Just the cold medicine he said that since
it ﬁas a cold it’s all the mucous all throﬁgh the face.

Q So the doctoxr heard the complaint about the

~child’s head and said it was a cold?

A Yes.

Q And yéu left town on the 2nd; is that
right? |

A Yes.

Q | When you went to the doctor’s office on the

1st did you know you were leaving town the next day?

A . I think we had made that plan to leave that
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night.
0 You. made that plan that night after the

4

A‘ I think so, I'm not quite sure té be
honest.
6Mr. Galmore: May I approach the witness, Your
Honor?
The Court: Yes.
Mr. Galmore: (Continuing)
Q . Let me hand you what’s been marked for

identification purposes as State’s Exhibit Number 14 and

ask you.ifiyou_recognize_this document?

A Yes. | |
Q " And what is that document?
A The temporary guérdianship.
Q 1 Okay, well let’s do it another way, let me

hand‘youlthe same document which has been marked Defense

Exhibit 2 for identification and for Defendant Gorman, what

is that documeht?

A - It’s the same thing.
"0 . It would be the same as State’s Exhiﬁit
Number l%? :
A Yes.

Q Okay, and that’s the temporary guardianship

form?
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| A Yes. | f _ . .
Q What dateé is that form sigped?
A July 1lst. | |
Q And whosé siénatufe is on that form?
A . ‘Richard’s, mine, apd Gaii Palmer.k
o Does that fqrm‘appé;; té‘have’beenvaltered

in any way from when you initially signed it on July 1st,
20087 | .

A No;

Mr.' Galmore:.” Youf'anor}‘ét this tiﬁé‘f"would
move for Staﬁé’s'Exhibit NumbertzlfSr identificétion
purposéslDéfeﬁse'Gorman;to'bé“admifaéd as Defenée Exhibit

Numbexr 17?

. Ms. Lively: No objection.
The Court: Ms. GraberﬁéLowenstein?
Ms. Grabert-Lowensteirn: I'm sorry, Your Honor,

no objection on.behalf Of Mr. Palmer.

(Whereupon, Defendant'Gormén's ExhibitWNUmber 2

19| entered into evidence.)

Mr. Galmore: (Cdntinﬁing{;.

Q Now, Ms..Carnaghieﬁ you said your signature’
is on this form; is that correct? |

A Yes.

Mr. Galmore: Permigsion to publish, Your Honor?

, -
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The Court: Yes.
Mr. Galmore: Thank you.
Q (Continuing) Now that form is notarized,
correc;? ' |
Yes.
And it’s notarized by who?
Gail Palmer.
Gail Palmer, who is Gail Palmer?
Robert Palmer’s mother. |

Mr. Palmer'’s mother?

> o B 0 B O »

Yes.-

Q Was Ms. Palmer present when you signed your

name to this form?

A - Yes.

-Q .Was she present when Richard signed his.

name to it?

A Richard was out of state.

Q Did she go out of state to obtain his
gsignature on that? ' 4

Ms. Grabert-Lowenstein: Objection, relevance.

Mr. Galmore: It seems to be a notarized
document where one of the signatories may not have been in
the notary’s presencs.

The Court: What’s the relevance of it?

Mr. Galmore: I’'ll move on, sir.

189
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1 The Court: All right.A
2 Mr. Galmore: - (Continuihg)
3 Q. Now this form was signed on July 1lst; is
4 ﬁhat correct? |
5 A Yes. ;
6 Q And that’s the same day that you went to
7| the doctor’s office with ‘
8 A Yes.
9 Q Let me hand you what’s been‘marked‘for,

© 10 identification purposes as Defense Exhibit Number 1 for
11} Defendant. Gorman and ask you if you recognize this

12 dbcumeht?A

13 . - A Yes.

14| : . Q . And what'is'that.documenf?

'J.SA ' A -My drivers '1icense',‘ iﬁsurance

16| “card. '

17 ‘ : S Q‘ Would that insurance card have been in your

18 bossession?
.“19 o " A = Yés, it shouid have been.
,;" , 20 VQ' I mean it would not have been in
21§ possession? ' o |
22 A No, it would have been mine.
23 Q And what is the effective date on the
24} insurance card?

25 A July 1st, 2008,
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Q Is it true that your mother had to contact

Mr. Grimes commanding officer in order to get the insurance

A I honestly have no idea.
Q So you go to the doctor’s office on the 1st

and you leave town on the 2nd; is that correct?

‘A Yes.
0 Why did you leave town again?
A I had to pack so that way we could move to

South Carolina.

0 Were you asked to leave town?

A I wasn’t asked.

Q Was it suggested that your husband come get
YOu?

‘A - I don’t think so.

Q Did you feel that it was safe to leave your

son while he had a cold?

A Yes.

Q You didn’t say to your husband maybe we can
change my ticket a couple of days later until he’s over

this cold and these ant bites?

A We had talked about it.
Q And you decided against it?
A - Yes, since it was just a cold we didn’t

feel the harm.
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Q

All right, well let’s talk about how you

came to town, isn’t it true that yoﬁ came to town on a

Greyhound bus?

A
o
A
: Q
! A
Q
A
two weeks.'-ﬂ
Q
was?
A
Q
A
o

Yes.

And you came. from Pensacola, Florida?

“Yes.

How long were you living in Florida?
I was visiting Florida for two weeks.
Two weeks?

At the most, it was a week and a half to

" Okay, did you have an apartment in Florida?

No, it was a hotel room.

A hotel room, do you remember what hotel it

No.
Was it a Comfort Inn maybe?
No, it was a'really long name.

Really long name, was it one of these long

term stay hotels, extended stay hotel?

A

Q
A
Q

Yes.
Sco did you pay by the day or by the week?
I don’t know, Richard was doing that.

Richard was making it, okay, did it have a

kitchen in the hotel room?
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A Yes.
Q Did you use the kitchen in the hotel room?
A Yes. | |
o] So ybu céokéd‘for you and your son while

you were in Florida?

A

Q

Carolina?

from this

o P » O > O

Yes.

All right, what date did you come to South

I don’t remember.‘

Does June 1lst sound about right?
Maybe.

Maybe, okay, what date did Richard gréduate

class down in Pensacola?

That much I don’t remember.

© Okay, well why not go back.to,Arizbna from

Florida if you had to pack and move?

A

Because at the time he didn’t know when,

where his duty station was going to be. He was still

waiting on the wish list.

Q
Virginia?

A
room?

A

- He still had another class to complete in

5

Yes.

You didn’t go to Virginia and get a hotel

No, because he was only going to be there

193
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-1f for a short period of time.

: 2 - Q  Well how long were you in Florida again?
Uy . o .

3 ' A Two weeks.

4 -9 Two weeks, okay, now how much when you

5 'dropped the baby in the stroller while you ﬁere'staying at

6] your mothér’s house in Aynor?

7 A Yes.

é Q'; And let me hand you what's- been marked for
9}-1dent1f1catlon purposes as State’ 8. Exhibit Number 22 for

10| I.D., and,ask you_ls that the.stroller that!S‘in”question?

11 | _ a - Yes.
S a2 L @ Yes?
13 - A “Yes.
14| . Q. . Let me hand you whet's been markedvforA

" 15 identificatioq'pﬁrposes as State’s Exhibit 29 and ask you
16|. are those thebeteps that we’re referriﬁg to? | |
17 A Yes. -

18, . | .Q ' : Let me" hand yoﬁ What;s been marked for

19 1dent1flcatlon purposes as State g Exhlblt NUmber 19 and
20| ask you if thls is a close up of the’ steps that we are

21| referring to?.

22| A Yes. |

- 231 Ms. Lively: Your Honor, I. just object to him
24! publishing until they’'re actualiyvintb evidence.

25 The Court: Correct. Mr..Galmore, those are not
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in evidence vyet.
Mr. Galmore: Yes, sir.
0 (Continuing) When did this fall in the

stroller occur?

A I don;t;rémembér the exact date;

Q Was it the day before you left town?

A No. A

Q  Could it have been perhaps a week before

you left town? '
A ° Could be a week.
Q When this fall occurred you said you did

not seek medical attention; is that correct?

a Correct, becausé he didn’t hit his head at
all. |

Q You didn’t‘feel like he needed medical
atﬁenﬁion? B

A No.

Q  Okay, let me hand you what’s been marked

for identification‘purpbses'és State’s Exhibit Number 26

and ask you what this picture reflects?

A The living room.

Q The dog in that picture also?
A Xes. | _

Q And what kind of dog is that?
A English Bulldog.
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Q . Did that dog live in the house with Mr.

" Palmer and Ms. Gorman?

A ~ Yes.
Did the dog livé in the house when you came
and stayed for that”mgnth.br,so§
| "A Yes;' |
Q Was the dog staylng in the house when you -
left and went back to Arizona? '

A . I would assume go. "

:3Q' So to the best Qf<fdur knowledge when &ou
jumped on .that plane on the 2nd that dog was still in that
house?.

A xes. |
| Q " You li;ea with’thé dog for about a month,
couldAfpu tell us approximately how much you think that dog

might have weighed?

A Thlrty, thlrty five pounds. |
Q . Okay,'and did the dog play with your son?
A Yes.-
Q ‘The dog was not agg;essive towards your
son? | | | “
A No.
Q But they played toéether?
N Yes. '“ A
0 Okay, just so that'I’m clear I think wouid
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it be fair to say that you stayed in Aynor for
approxiﬁately one month from maybe June l1lst to July 2nd?

A Yes.

Victim continued to

Q Okay, and thereafter
stay in Aynor while you went back to Arizona; that’s
correct? | o

A Yes.

Q- During this one month period that you were

there did you witness your mother strike your .child?

A No.

Q bid your mother feed your child?

A Yes. ‘

Q Did she play with him?

A Yes.'

Q Did she help clean him and clqthe him?

A Yes. ‘

Q She take va’'ll to the beach?

A Yes. - |

Q Did shé.tell you you had to go out andlfind
a job? » ' |

A Her and I both decided on that.

Q So it was decided, what, that you would go

for a job or you wouldn’t go -for a job?
A That I would.

Q . 8o you looked for a job while you were here
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for that one month? |
‘.A Yes, because at the time I didn’t know °
exactly how long Richard’s séhooling was going to take.
= Q Okay, did she watch your gson while you went
out on occasions? | ‘
‘A Yes.

Q Did she take you to the Aynor Family

Practice on July 1st?

A . Yes.

Q Now you were not living in South Carolina

.on July l4th, were you?

A No.
© Q@ - And you didn’t see anybody strike Victim
did you? |
A No.
Q Didn’t see your mom put her hands on your
son? - ‘ .’ 
A No.

Did~you see Mr. Palmer put his hands on-
your son?
A No, I was three thousand miles away. '
Q Now you made a concern, issue, about
having to go to the emergency room.on the 7th, I'think you
said that you weren’t made aware of that visit; was that

your testimony?
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A Yes. |
Q"" Did 'you ask your mother why. your son was in

‘the hospltal on the 7th°‘

A ‘ I dldn't even know that he went.

- Q . Okay, do you know if [&es went for any

follow up treatment after the hospital visit on the 7th?

Af - I was recently informed.

Q Okay, and the next time you were in South

‘Carolina was when you flew into Charleston on the 17th?

A .7 Yes.
. o N .
Mr. -Galmore:. The Court’s indulgence?
Q- ,;(dontinuing) Now you'said that you lived in -

and Mr. Palmer and

Ms. Gorman; is that correct?

.

. Yes;

Q - Durlng that time was the house appear to be’

in a safe cond1t10n°o~

A - - Yes.

Q - -'Did you observe any liquor bottles laying
around?l '

A '_ 'No.

Q 'bid you observe any cleaning products or

reach?

poisonous solutions that were within &g

*

A No'.

Q Would it be fair to say that the house was

199
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baby proofed for him being there? :
A Yes. .w‘: .
Mr.,Galho#eii :ThatJe alITthe questions I have,
YoUr~Honoi,r - }‘ oL :;.;A Vd P o
' The Court:"h'M leely’ .
Ms. leely.d' Yes, 51r

Redirect Examination

‘By Ms.uLiveiy;

~Q' - Cesalee, in regards to the stroller
V1n01dent when that happened how dld ‘ react'>
- . f ’ ' N
A -He bounced around and smlllng and gave me -a

‘look and sound of let's do- ;t’agaln.k s;'

S Mo crylngo,;a‘
., A . None at all ! \

‘ | leely- Okay, thank you Cesalee

‘Ms. Grabert Lowensteln n If I may?p

| 4 Recross Examination

By Ms. Grabert-Lowenstein:

.Q .. Cesalee, counsel Mr. Galmore asked you

about your mom'feeding_ﬁﬂﬁﬁ Vdid(she'e#er get. frustrated
when she was taking care of him? . ' “ |
A Not to my knowiedge
Q Did you and she ever have a discusgsion

about habits that she wanted you to break thlngs that,

'that.she didn’t like that you were letting him do? -
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A There was a couple.
Q And what were those?
A Having to be held all the time, breaking

that to maybe holding your hand instead.

Q Okay, biting one of them?
A No, he only bit when he was teething;
9 I - :
A He only bit when he was teething.
Q Okay, ever discussion about head butting?
A No?
Ms. Grabert-Lowenstein: Thank you, I have no
other questions.
Mr. Galmore: Very briefly; Your Honor.
The Court: Kee§~it to proper cross exam.
- Mr. Galwmore: - Yes, sir.
Recross Examination
By Mr. Galmore:
Q During the stroller incident when {fesits

fell down the steps did you observe any bleeding?

A I checked him to make sure that he wasn’t

bleeding or grazed or hurt in anyway.

Q Did you see any blood?

A No.

Q' Did you.see any bruising?
A No. |
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»MrT-Galmore;manhank you very much, ma’am, no

furthef’qﬁestions. | |

| - The Court: | All right, ladies'and gentlemen of

the jury, it is about 1:30 now. Let’s take our lunch, an

hour until, ;eg's come’back at 2:45, okay,’ That will give

us an hour and twenty minutes, thank you.

g s WO R

' (Whereupon, .the jury was excused for lunch at

8 _1‘:2‘3‘p'.m.)

9 The Court: All right, we’re at ease until

.10 quarter EO'thrée,‘ |

 11 o o (Whereupon, court was recessed for lunch and the

12 .following takes place after theé record the lunch bréak.)

13 The Court: Ms. Lively, are we ready?

14 Ms. Lively:  We are, Your Honor.
.15 The Court: Bring in the jury.

16 R (Whereupon, the jury returns to the cou;tfoom at

A17  2:44 p.m.) .

'18r - The Court: All :ight, Ms. Lively,VCa}l your

19] witness.

20 ‘ Ms. Lively: Yes, sir, thank yoﬁ.

21 - 'The Court: Check and make sure these mikes are
22| on. Bobby, dheck these microbhones and make sure they'’'re

23| working. If you have any difficulty ﬁearing now, please,

24! just raise your hand and let me know, okay, and we’ll

25| address it. Okay?
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Ms. Lively: Ready, Your Honor?
The Court: Yes, we are.
Ms. Lively: Okay, the State would call Dr. Jody
Hutson to the stand. |
Dr. Jody Wade Hutson
being first duly sworn,,téstified as follows:
Madam Clerk: Plegse state your full name and
spell your last for the Court?
The Witness: Full name is, excuse me, Jody ‘Wade
Hutsoh, h-u-t-s-o-n. .
Direct Examination.
By Ms. Livelf!A |
HQ Dr. Hutson, where are you curreﬁtly :
emplbyed? |

A I'm employed for Conway Physicians Group.

I’'m a family physiéian and I work at Aynor Family Medicine.

Q And Aynor Family'Medicine, where is that
located? | '

A In Aynor, South Carolina.

VQ © All right, and how many doctors are working

in that particular facility?

A Just myself and the nurse practioner.

Q All right, and how long have you been in
that location?

A - I’ve been in Aynor for eight years; we had
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Dr. Hutson - Direct Examination by Ms. Lively 269
a new office built two years ago. »

Q  All right, and, Dr. Hutson, what are your

‘areas of primary care for the patients that come to see f

you?
A 'ifm a family physician, Ileee:allAage

'groups from newborns through nursing’ ‘home.

o Q ; Okay, and how many days a week do you work?
-\ ‘Five.
Q '; Dr. Hutson, were' you worklng in- your

capa01ty as a famlly practltloner back in July of 20089
| A TYeS' |

(ﬁiQ ; All rlght dld you have an opportunlty to

come, 1nto contact w1th a toddler by the name of”w

A Yes.

Q All rlght will you, please, ‘tell this jury

" what you recall when you first met this toddler°

A He was brought into me by his mother and

-his grandmother for a fairly quick visit, acute care visit.

He had some ant bites on his legs and his feet. Excuse me,
IAhave a cold, occupatioﬁal hazard, and he seemed like a
normal young boy, toddler, and I remember him with a sipﬁy
cup, you‘know, oassing it from hand'the hand, calling mama
in the room and he had, I believe my note eays six ant

bites on-his feet, feet and his legs, and they also had a
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compiaint of him having some congestion, pulling at his
ears, and I felt he had some degreé'of allergies, séasonal
allergies. ‘ |
| Q - Okay, and whenever you, when you saw these
things what all do-you do when you first see a child in
checking them and what are you looking for?
| A - Well with those complaints, and that again
was ‘an acute care visit so it wasn’t a full fledged
physiéal ét that - point in time bﬁt, you know, they had
complaints of him pulling at his ears and that he was
congested and so.I, YOu_kndw,:I would examine his ears, his
nbse,,his throat, his, his mouth, his neck, and certainly
with the ant bitesAhié skin and that’s what was done.
Q bkéy, weﬁe there‘anything elée in regards
to the appearance of thislchiid-that gave ydu any cbncern?
‘A“ No. ‘
Q All right, so from'the outside,appearancés

of the toddler based upon; YOﬁ know, yoﬁ dealing with

.children and child development did he look like he was in

the right age group?
A He appeared small but he didn’t look
malnourished, no, he just looked liké a small boy.
’ Q Okay, he was small?
A Uh-huh.

o Q All right, now, Dr. Hutson, while you were

205




206

17
18
19

- 23

\(e] 0] ~ o » (%)

12
13
14
15

16

20
21

22

24
25

Dr. Hutson - Direct Examination by Ms. Lively 271

there did at any time were there other complaints regarding

the child other
A
Q
the grandmdther'
. ifA
Q
L
' _Q‘
do -you réCail?
A

Q

grandmothexr?

A

o AN oI R o B

‘than the cold and the ant bites?

None that I recall.
All right,'énd, and you said the mother and

were- there?

Yes.

: Isn;hat cqrrect?'

Correct.

Could 'you; you ideﬁtify who the mother is;

Shé’s sitting right. there..

‘ Sitting right there, how about the

Bagk}there, I believe.

- That would be the reporter?

Okay, I don't -- '
Let me give you a little help here?
I don’t see her.

Okay, first of all the electronics are

probably in your way,'see aanody you recognize?

A

I o - o

Not at the present time, no.

Okay, do yéu recall what her name was?

Ms. Julia, I believe iﬁ Was.

Okay, that’S'fihe: all right, so Ms. Julia?

Uh-huh., -
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1_ _ Q - Now, Dr. Hutson, did you notice anything

2| about the interaction between the biological“mofher and the
3 gfandmother that you recall?

4 A Nothing that I could for sure testify on at
5/ the present time, no.

6 Q Okay, now whenever you treated the child

7f you said it was an acute visit, is this one that you kind

8 of work in?

9 - A Yes.
10} - Q . Is that how that happens?
T 1y ' A | Yes. |
12 Q Okay, so what.did you do to treat Victim

13 actuél ant bites? Did you make any prescriptions or any
14 suggestidns to the parent and the grandmother?

15 ' . A . I wrote a prescription for a steroid cream
16| to put on the ant bites. They’re, you know, they’'re very
17 inflémmatory and usﬁally I'm sure with us living in South
18] Carolina most everybody has had an ant bite, it kind of

19F sting, burning'and itches, so'i gave him a steroid cream to
20| rub on that, excuse me again, and then I gave him a

21] prescription for an antihistamine to take for what I

22} thought werekallergies and that would also help with some
23] of the itching of the ant bites.

24 . Q Okay, and just a mbment, do you recall

25 whethér he had a fever whenever they brought him in to you?
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‘A No, I don't belleve BO.
Q All rlght and actually I have your records

just in case if you need anything to refresh your
recollection yoﬁ,can, you can request to look at the
records, okay? - v

A 'Okay.

Q Now at that time was there any indication
of a follow up visit with you7 |

A Yes, we, we, they came w1th shot record
from the mllltary and since he was 81xteen months old he

was behlnd on 1mmun1zat10ns S0 we adv1sed them after he was

‘well from his antibites and, and to bring him back and we

would: catch him up on his. immunizations, you know, fairly
quickly; and I-beliévefanfappointment was made about a week

after that to do that and then.after we got him caught up

- we would start him off on the hormal routine of when we

ﬁormally see children.

Q Okay, was he in ény danéer at that time by
not having the immunizations in place?

A ' No, he would'be.suscebtiblé to the two
immunizations, he had not either one of those not even the
original shots. They wouldn’t have been boosters. They
were going to be original immunizations so he was at a risk
for catching any, that would be the measgles, mump rubella,

and chicken pox shot, the varicella shot.
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Q. Okay, all right, and you were gdoing to
catch those'up in about a week? |

A Correct.

Q All right, now, Dr. Hutson, did you know or
were you aware of what the mother’s plans were at that
point in régards‘to‘staying in South Carolina?

..A - I believe she was leaving town. I'don't
recall where bﬁt she brought in a, she wrote ﬁp a health

care proxy.that we could. treat little Richard,.her mother

" and the other gentleman’s name was on there that they had

the right to bring him in for treatment with us.
o) ' Okay, all right, now, Dr. Hutson, whenever,

what was the prescrip -- the other prescription you wrote

for the stuffy head?

A 'It's called Clarinex, it is a, and it’s

similar to Claritin that everybody is probably familiar

with. It‘s a non sedating antihisgstamine; it’s to treat

allergies and hives and other allergic responses.

Ms. Lively: If I may approach,”Your Honor?

The Court: Certainly.
Ms. Lively: (Continuing)
Q  I'm going to show you.the visit from July

1ét, ' 08, and where it says plan, okay, you said Clarinex,

‘what, what was the prescription that you actually wrote?

A - That's my error, I’'m sorry, it’s Xyzal,
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yeah, they’re very similar antihistamines. It was Xyzal

which is -similar to Zyrtec, I'm sorry.

- Q Okay, and so‘XfZal”which is similar to
"Zy;teé?”
| A Corréct, yeah,‘yeah. |
Q "All right, and in a child his age and his

weight what kind of dosage would be required to help with
hi5~symptoms?. . ‘ N e

e A We only want té giﬁé:him the'milligram‘
.1.25 milligrams a'day whichAis what I‘wrﬁte, I wrote
Xyzal, it’s 2;5 mi%ligfams‘per tééspoon, I wrote that he

should take a half @ teaspoon a.day. .

Q Okay, half a teaspoon a day?
A Uh-huh.
0 | Is there a preferred time in which to give
the chiid? ‘ | | |
A It wouldn't mafter.
Qo It wouldn’t matter, okay, and, and what are

if there are any side effects that couid be associated with
this medication?

| A Number one woula be sedation as with any
antihistamine, certainly it’s much less sedating ;han
Benadryl; we all know frém over the counter, but it would
be sedation, dry mouth, dry eyes, headache, that sort of

gstuff.
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Q Okay, aﬁd once again that was for his
s8inuses?
A ; 'Exéctiy, and i wrote that his nose was

stuffy and boggy and felt he had éome, cause their
cbﬁpiaint was he was pulling at his ears in addition and
congested and I felt that it was more allergies than
anything elsé. |

Q . Okay, all right, now, Dr. Hutson, when was

e

Grimes; do you recall

when that was?

A I believe it was approximately one week ?

.later and that was to do that catch up of immunizations.

Q All right, I'm going to show you this just
to réfresh your'récollection as to the exact date whenever
he would haQe come in to see yéu?

A ' The note says 7-8-08.
Q Okay, now, Dr. Hutson, when he came in on

7-8 of '08 tell me who brought the child into you at that

time?
A; ‘His grandmother.
Q All right, and was anyone else with the two
of them? ‘
.AA Not that I recall.

And whenever the child was brought to you

on the 8th what symptoms did he have, if any, from what you
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were treating him for on July the 1st?. . i

A The nufse;s'notersayé'thaﬁ'he ﬁéd nausea
and vomiting on 747408; so~th§Aaay before, and he had aﬁ
emergency réom visit the eveﬁing before we saw hiﬁ because
of that. :'.1 o ‘ - L

| - Q Okay,vwhét abéutiﬁhe~ant rash or the bite

what ﬁere the conditiop of those‘at~that time?

A As far as my mémory,is’theyAwere gone and

. my note says that the skin exam there were no rashes.

Q No rashes, okay, thaﬁ'é July the 8th, .
correct? | ' 4 ‘
A Correct, correct.
Q- Now,in'fegardslﬁﬁ.thg‘Ereatment'forﬂhis‘

allergies on July'the 8th of ’08 -

A Yeé. , o o

Q --= do you haﬁe any record in there that he
was continuing to need care for that? |
| A I do, I do not have ényéhing written to
thaﬁi'v . '

Q Okay, all right, and whenever he came in
for this particular visit since it was a scheduled visit
would it have been a little bif more detailed than the
acute visit from the first? ' |

a No, it was scheduled but again it was just

to catch him up on his immunizations and make sure he was
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well since he had the emergency room vigit the night
before. We.didn't wanf to give immunizations to a child
who would bé, you know,-acutely i1ll.,

: é | 'Okéy;'and'so in your opinion from what you

were‘looking at was he acutely ill?

A No, he-seemed very well.

Q a1 right, and was he feverishé

A No. _ ‘

4Q .When he was there did.you.look at his, did

you look at his head.and his extremities?

A Yes.
Q ' All right.
~A * I would have examined him fairly fuily

becauée_we.were going to give him immunizations and I
didn’t, if he woqld have had been starting with a viral
illness I wouldn'ﬁiwant,‘thoSe two vaccinations are live

vaccines so we wouldn’t give them to someone who had an

‘acute illness.

Q.- . Okay, and so what did you actualiy use to
look at the~chi1d?

A I would héve used an otoscope to look in
his‘eais, make sure he didn’t have ény ear infectibn, my

flashlight to look in his throat, make sure he didn’t have

“strep throat or anything in that nature,making-him vomit,

feel :of his neck. I would have been holding his head while
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I was looking into his;ears, listen to his heart, listen to

his lungs, lay him' back, llsten to h1s belly,‘and look at

h1s skln to make . sure there 8 no rash no v1ral 1nfect10n.

. Q\. f,Okay, and was he cooperatlve during this

- process?

A From my’ recollectlon he was, yes.

"And ~and whenever you were " you know,"

. looking.in- hlS ears and looklng in. h1s throat and you sald

‘you had to touch hlS head was there, dld he react or.was

there any concerns that you had there was somethlng elsef
wrong with him?
fA." ‘I, I, no, nothing, excuSe“me, T had no

concerns, no, I don t remember h1m how ‘he reacted Most'

'chlldren w111 pull away wh11e I m trylng to look in thelrv

ears and so forth but nothing stands out 1n my memory thatv
anythlng was>unusual.

"'Qif Is there anything,in YOnr records from July
the 8th, 2008, wherelyon_asked,vwhere you recommended
continued use of Xyzal? A

| ) A ) 'Nothing there is in my record; no, and I
don’'t recall. | . » .
Q You don’t recall, okay, but if the child
was still with a foggy nose and sinus issues WOuld«you have
put that in your records?

A Yes.
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Q And based upon the information yoh'have
from July the 8th, 2008, was that information in your
record?

A No.

Q All right, and again the ant bites they
were, the rash was resolved?

A Correct.

Q Okay, now, Dr. Hutson, did you have an
opportunity, well was another visit scheduled for

| ‘A Yes, I have written there to follow up in

two months, thét's, he would have been eighteen months and
that 'is a hormal routine where we would have done a full
developmental assessment. We usually do those at two,

four, six, twelve months and then eighteen months soc he

would have been, we were trying to get him back on schedule .

for normal health care for a toddler.
Q When he was in your care, well let me ask
you this, Dr. Hutson, are you a mandated reporter if you

believe there’s child abuse?

A Yes.

Q And will you just tell the jury why that
is?

A I have a legal and moral obligation if I, I

mean especially a child who can’t protect themselves it’s

my job to protect them if I even have an inkling that
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Dr. Hutson - Direct Examination by Ms. Lively 281
sémething is wrong. o
Q And on July.the lst, 2008, let’s be clear
did you ever call law enforéement or DSS about this child?
A No.

Q- All right, so up through the two times that

~you saw him are ycu‘telliné;us‘that you had no concerns

regarding abuse?

A No concerns;,no.

Q ' wa, Dr. Hﬁtson, on July the 8th, 2008, was
that the last time you saw this-child? A

A - Yes.

Q Okay, .and whenever you saw him on July the
8th what would yoﬁ have done in regards to his clothes?
Would he have kept allvdf his clothes‘on, would he have
been in a diaper, ﬁell us what you normally do in regards
to that? |

A . He would have been in a diaper. He may
have had a shirt on that I would have lifted up because I.
examined his skin.. I wrote there was no rashes. I would
opened his diaper and made sure everything was normal
underneath, no rashes.

Q And how about the legs, where would you put
the actual vaccination shot?

A Vaccination shots always go in the outside

of the thigh, called the lateral thigh about mid thigh.




217

Dr. Hutson - Direct Examination by Ms. Lively - 282
! ' Q . And was that where he received his?
2l - A Yes, he would have, he would have received

3] one in eaqh gide, yes.

4 ‘ 0 Okay, and what are the normal reactions and
5 possible reactions that could occur after a child receives
é this type of .vaccination?

7 A - Well the mostAcommon is just discomfort at
' 8| the site of the immunization for potentially a couple of

% hours aftexrwards and you can get a fibril response; you’re
10| injecting’ a protein into,the4body which is goiﬁg to make an
11 immune reaction so may feel ache and feverish like when

12| you’re getting sick for a couple of hours afterwards,

-*13 usually no more than four to. six hours.

14 . ‘ Q- ‘.Okay, would it éause a child thét age to

15 become possibly whiney or fussy or uncomfortable?

i6 : A | Sure. A
17 Q Okay, so that wouldn’t be unusuél?
’ . 18 A "No,-not at all.
19 Q- ‘Would it cause skull fractures?
20 A No.
21 Q. How about bruising?
22 ‘ A If there were, they’re both subcutaneous

- 23 immunizations, that means they’re given under the skin, not
24| into the muscle so the likelihood of bruising is very low,

25| certainly the needle could go through a vein, probably one
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or two percent of the time you might get a little dime size
bruise at the site, be very Superficial.bruise, would be
resolved within a couple of days probably.

» Q Within a couple of days, okay. Now were
there befere, I know you said that there was this two monthe
out visit scheduled did you ever receive any calls that .
you know of. or any concerns after that July 8th visit from"
the grandMOther'regardingAthis child? | '

A No. : | |
o  so July 8th, 2008, was the last contact you
had whatsoever?' g
- A Yes.

Q. Now, Dr. Hutson, since that time 6r even

. not too far out from July the 8th did you become aware of

‘what occurred to this Chlld?

A Yes.

Q Oka?, and what was'your reaction?

Ms. Grabert-Lowenstein: Objection,'relevanee.”.
Ms. Lively: Your Henor,'it’s’relevant because

it goes.to the fact that he had just treated the child and
then gix days later he shows up in the hospital with
seizures and then dead two days later.

The Court: You’re asking him what was his

reaction when he had heard the child had a problem?

Ms. Lively: Yes, sir.
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The Court: - I’1ll let him answer that.
Ms. Lively: (Continuing) A
N Based on your obgervations of the child

less than a week beforelwhat was your -reaction when you
learned what had happened to, him? )
A I was shocked and heart sick for the little
boy.
Ms. Lively: That’s ‘all I have, thank you so
‘much, Dr. Hutson, please ans@er-any questions of the
: defensé.
The Court:  Ms. Grabert—ﬁowenstein?
Ms. Grabert-Lowenstein: Thank you, Your Honor.

Cross Examination

By Ms. Grabert-Lowenstein:.

Q Good Afternoon, Dr. Hutson.
A Good afternoon. .
Q When you saw on July 1st of 2008 you

would have examined his entire body?

A Yes, think so.

Q You noted no cuts on him?

A Uh-uh.

Q And you noted no bruises?

-\ No. ,

Q And as already been really talked about by

the prosecutor you would have noted that in the chart?
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A Yes.
Q And you would have reported that?
A ' ies; '
Q -Okay,.nbw on July 8th when he déme back do

you.récéll whether my client was with the grandmother?
A “July 8th he was with the grandmé;her,‘yés;
Q Okay; now on July 8th as she brought him in
you would have looked at all of‘his_body? | '
A ‘ Yes.
Okay,'ﬁoté,any cutséi
No.
Bruises?
No.

And were .the ant bites healing?

> 0 M 0O ¥ O

Yes.

o Would the allergy symptoms that you néted '
on July 1lst make him cranking, whiny?

A  could poﬁentially.'

Q .Okay, and you’ve already indicated the

‘medication would have made ‘him maybe a little drowsy?

A Uh-huh.

Q" * Okay, and when children-get immunizations
do they sometimes, sometimes have a reaction to them that
makes them cranky? - ‘

A Yes.
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Ms. Grabert-Lowenstein: - No further questions.
The Court: Mr. Galmore? | |
Cross Examinatibn.
By Mr. Galmore:

Q. Dr. Hutson, when Richard came to your
office on July 1st his complaint was for ant bites; is that
correct?

A Correct.

Q © Qkay, now would it have been necessary to
bring him in to the doctor’s office for ant bites?

A Not necessarily but he’s a young boy and
they weren’t from area so they may not have experienced ant
bites before. . They also had the complaint that he was |

-pulling at the ears, I believe so ---

Q Yes, sir, yes, six?
A .- So he had more than one complaint.
Q I guess what I’'m saying is if a,‘if a child

has ant bites could a parent just give that child some
benadryl-ma§be?

A - Sure, if they’re familiar with treating
them. |

Q | Yes, sir, okay, but if you're nob_familiar
with treating them then the appropriate thing would be to )
bring the child to a physician? ‘

A If you’re concerned, ves.
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Q - And you said they also complained about

pulling at the ears and a stuffy nose?

A I believe the notes says, yes, number two,

pulling at the ears, stuffy nose.

. Q Yes, sir, was a specific complaint made
about the squishiness of i head? o
A I don’t recall anything like that, no.
Q You don’t recall that the mother or

gréndmothe? said that the child’s head seemed to be soft?
A No.

Q Now when they came’ in on the first Irthink

_you indicated that you weren’t able to give them the

immunizations at that time?
| A We’re cautious, qeftainl& ﬁe-could havé but

he had ant bites on his feet and legs and had the stﬁffy
nose so if there’s any chance that would be an infection
we’'d want to wait on that so that’s why we waited.

Q Just out of an,abundance’df caution you
waited a week until ﬁhe 8th; ie that correct?

A Correct. ' ‘

(WhereuponL'Defendant Gorman’s Exhibit Number 3
marked for identification.)

Mr.. Galmore: May I approach, Your Honor?

The Court: Certainly.

Mr. Galmore: (Continuing)
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Q Dr. Hutson, let me hand you what’s been

marked as Defense Exhibit Number 37

A Yes, sir.
Q And ask you if you recognize that document?
A Yes, that’s the shot record from his chart

that was brought to us.

Q ’ Okéy, so the parents had to bring that in
to you? ‘ )

A Correct.

Q. 4‘ Okay, so when came to your office on

July lst his mother and his grandmother brought that shot
record along with them?

A Correct.

Q ' And I think you indicated that he was
behind on his shots?

A Yes, those two that we ended up giving we
usually give them at twelve months of age so he would Be
four months behind by our, but'there are some physicians

who won’t give that till fifteen months of age.

Q But it’s your office practice to give those

chicken pox and what was the other omne?

A - Meaéles, mump rubella, the M.M.R. shot

Q It’s your practice to give those two shots
at twelve months?

A Twelve monthe of age, ves.
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Dr. Hutson - Cross Examination by Mf._Galmore : 289
. Q Okay, so it’s not a bad thiﬁg that these
shots were four months behind?

A No, no, again we see that all the time, we

- se€ immunization delay.

Q Now this would have beeﬁlfouf firsﬁwtime
examining’ is that correct?’ - |
| | A ‘That's'éérreétl
Q Did you dé‘éAphysical examinati§n i§Qking_

at his body?

A Yes, I did a pointed exam of the head and

‘neck and chest and the skin, certainly. o

Q All right, ‘so you, you laid eyes on his
head, his neck, and his chest?
A . Yes. A

Q Okay, and his legs, those where the ant

‘bites were? -

A Uh-huh, yes.

Q Did you see any sighs‘of physical abuse?
A No. .

Q . And I think you testified thét &ou'didn't

see any unusual interactions between the mother and the

grandmother?
A None that I recall.
Q None that you recall, if something stood

out you would have recalled it?
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A I believe so, yes.
Q If they were fighting or arguing in the

lobby or in the waiting room that;s something you probably
WOuld recall? o
A Yes.
. Q . Okay, now the next time you saw Aydain'was
July 8th;visvtﬁat correct?

A Yes.

Q Okay, now when they came into the office on

July 8th what was the principal complaint at that time?

-A . Well the appointment was scheduled again'to-

.give him those two shots and catch him up but the nurse’s

note says he had nausea and vomiting the day prior, 7—7—08,

and had a E.R. visit because of that.

Q ' Okay, so this appointment was already
scheduled?

A | I believe sb, yes. ,

Q On the first they sdheduled a follow up‘

"appointment for the 8th so that he could have the shots?

A I don’t know if it was done on the first
but he had. had an appointment already.

o) Okay, now I understand that your office is
paft of the Conway Medical Center; is that correct?

A~ That is correct.

Q And even though you’re out there in Aynor
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Dr. Hutson - Cross Examination by Mr. Galmore 291
you're connected to the hospital here on 501?

A That is correct. A

Q ' ° . And you can actually pull up on your
computer in Aynor the hospital records- from Conway?
: A Yes, .I saw that E.R. record, it’s not a
part of dur‘charﬁ but I saw it in the computer screen, yes.

Q Okay, so you’re able to go into the

. computer on the 8th check the hospital records down here

from Conway for the 7th to see what that emergency room

visit was about? .
‘A As long as it’s my patient, yes.

Q Yes, sir, yes, gir, now when you looked at

the Conway emergency room records from the 7th did those

records indicate or suggest any signs of physical abusé?l

!

A Not that I recall, no.

‘taken to the hospital for

Q What was [Gsis

on the 7th?

A - That he vomited.
- Q And what ‘was the treatment plan for that?
A They, I believe, gave him a popsicle and

sent him home.

Q Cne of those pedialyte popsicles?

A Yes. .
Q Is it absolutely necessary to take a child

to the emergency room if that child vomits?
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Dr. Hutson - Cross Examination by Mr. Galmore 292
A Not really, no.
0 Now if you’re not familiar with this child

would it be appropriate if you didn’t know that child very,
that child’s physical history to take the child to the
emergency room under those circumstances?

A I see new parents or grandparents who are
thrust in a child care situation are nervous all the time
and if anything is wrong with the child they’ll come
running to our officé or go to the emergency foom, that’s
why the wait lines in the emergency rooms are so long.

was taken to

Q Yes, sir, yes, sir, so

-the emergency room on the 7th and then he was brought to

your office on the 8th?

A Yes.

Q When he came to you on the 8th you gave him
the follow up, excuse me, yoﬁ gave him the shots; was there
anything that you did to treat the vomiting?

A No. .

Q Did you feel like the hospital had treated
it -appropriately on the 7th?

A Yes.

Q Now when you examined {SIUMEM on the 8th did
you get an opportunity to look at his body?
A Yes.

Q Okay, and I think you testified that his

227




228 -

10

1y

12
13

.14
.15

16
17

18|

19
20
21
22
23
24

25

Dr. Hutson - Cross Examination by Mr. Galmore 293

shirt would have been up and you would have had to look in
. J
his diaper also?

A ‘ Correct.

Q Did you see any signs of physical abuse
when you looked at body?

A No.

Q Let me ask you one more question, if

gomeone wants to schedule an appointment with Aynor Family

‘Practice do they call you for that?

A " They call the office number, vyes.

Q .They call the officg?

A Uh-huh.

o So say I wanted to schedule an appointment

I would end up more than likely talking to a.receptionist

or secretary?

A Correct.
: . Q  Probably not talking to the physician?
A Unless it was after'hoﬁrs.

Mr. Galmore: Yes, sir, thank you,.Dr. Hutson,
no further questions.

The Court: Ms. Lively?

Ms. Lively: No more redifect, Your Honor.

The Court: All right, Doctor, you may step
down, thank you.

Do we have further need for the doctor?
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' Ms. Lively: No, Your Honor, may he be excused

from his subpoena?

The Court: Mr. Galmore?
Mr. Galmore: No objection.
The Court: Ms; Grabért-Lowensteiné
Ms. Grabert-Lowenstein: . No objection, Yéur
Honor.
| The Court: Doétqr,vyou're excused and released

from your subpoéna. Witness?
Ms.'iiyely: Thank you, Your Hoﬁor, the State
calls Mértha Carmichael. o
M@rtha G. Canmiéhaelg
,bging fifst duly sworn,-tesﬁified as follows:
. Madam Clerk:. Please state your full name and
S§e11 your 1asE.for tﬁe Court? |
The Witness: Martha Geneva Carmichael,
Carmichael, c~a—r—m5i;c—h—a—é41. .
| Direct Examination -

By Ms. Lively:

Q . Ms. Carmichael, where are you employed?
A “Horry County 911 dispatch..

Q .What’s your job there?

A I'm the training officer and records

custodian.

Q As a records custodian could you talk a
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-little bit to the jury about how 911, excuse me, 911

records are maintained and kept?
A Yes, every phone call. that comes in on the

911 floor and all our radlo transm1581ons are recorded and

it’s archlved on a DVD and by‘law we’re required to

malntaln it for s1xty days
Q - Are they kept in what’s known as the

regular ordlnary course of bus1ness°

A - Yes.
Q . I'm going to sHow you what’s been'marked'
for identification purposeS‘-- if 1 may approach ~-- as

State s Exhibit Nuwmber 36 " do you recognlze that°

A- ' Yes. |

Q Did you'listeﬁ to- that prior to coming to
court today? SRV | | |

A Yes.

o) l Did it abpearito be an accurate reflection
of a call made on July 14th, 2008; from 2867 HighWay 1297
| A Yes. | |

. Ms. Lively: Your Honor, at this time the State

wouid move seek to'introauce this exhibit into evidence.

The Court: Objection?

Ms. Grabert-Lowenstein: + No objection on behalf
of Mr. Palmer, Your Honor.

Mr. Galmore: No objection, Your Honor.
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The Court: . Admitted without objection.

(Whereupon, State’s Exhibit Number 35 entered

‘into evidence.)

o Ms. Lively: Thank you, Yoﬁr Honor; may>I
publish to the jury at this time? - | |
‘ The Court: Yes, you may.
Ms. Lively: Thank you.

(Whereupon, State’s Exhibit Number‘35‘played in

Ms. Lively: Thank you, Ms. Carniichael. Your

Honor, I have no further questions at this time.

The Court: Mr. Galmore and Ms. Grabert-
Lowenstein?
Ms. Grabert-Lowenstein: I have no questions,

Youth;nor.
; ‘The Court: Mr. Galmore?
Cross Examination’

By Mr.:Galmore;

Q Ms. Carmichael, how long have ybu been
working with the county 911 system?.

A Nineteen years.

Q . And I suspect you’ve taken a-loﬁ Qf 911 ..
calls in that time? |

A Yes.

" Q Do'you generally ask people to provide you
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with information on those phone calls?

A 7 Yes.
9 ;Yeﬁ ask for medical infotmatioﬁ when you ‘
.heed it? A
| A .Yes.
Q Sometlmee you have to ask for dlrectlons if

' you, don t know ‘where the house is at°

A L?es.
>:Qa - And you'aeked qﬁestioné‘bijs.”German on
that‘tabe{‘is'that correct? | R o
A . .I'm the" records custodlan, I dldh;t

actually take the call

DQ, Oh that 8 not you talklng on that tape? y
A No: '

Q Oh okay

The Court: I was wondering wheh:yeu,were,going

to reallze that, Mr.. Galmore

7 Mr Galmore Not a problem,‘not a problem, not
a problem.
B ‘AQ (Continuing) Do you knew the distance from
the nearest fire house to the trailer on Highway 129?
A No.
Q D1d it appear that the questlons that were

asked were answered approprlately?

A To the best of the ability, yes, due to the
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circumstances.

Mr. Galmore: . Yes, ma’am, thank you very much,
Ms. Carmichaél.

A You're Welcomé.

Ms. Lively: Your Honor, we would ask that Ms.
Carmichael be excused. | ' |

The Court: Any objection?

Mr. Galmore: No, sir.
Ms. Grabert-Lowenstein: None, Your Honor.
The Court: Thank you, Ms. Carmichael, you’re

excused.
Ms. Lively: Lieuteﬁaht Timothy kainbblt.
.Lieutenant Timothy Russell Rainbolt .
being first duly sworn, testifiédvés follows:
Madam Clerk: Please state your full name and
spell your last name for the Court?
. The Witness: Timothy Russell Rainbolt, r-a-i-n-
b-o-1-t. |
Direct Examination

By Ms. Lively:

Q Mr. Rainbolt, what is your, your title and
occupation?
A I'm a lieutenant for Horry County Fire and

Rescue.

Q How long have you worked for Hofry County
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-Fire and Rescue?

A Fourteen Yearsl’
Q And what does the lieutenant position
require extra of you?

A I'm the shift supervisor and basically

.tasked with training, paper work of the station to make

sure that projects are getting done, mapping, pre, pre fire
surveys, things like that.
Q Where, what station do you actﬁally, i

guess, get- calls out of?

A I woxrk out of Station 27 right now.
Q Where is that?
A That’s on Highway 310 and Highway 22, the

brana néw station there in the corn field, two-acre corn
field, it’s right there on the Eornef.‘

Qv Okay, and is that in Aynor?

A Actually it does have an Aynor, it’s 2501
Bay Water Drive Aynor address.

Q And how long has been new station been
there?

A We’ve been there for almost two years,
February will be two years.

Q In July of 2008 what station or where was
the station you were working at?

A I was working at Station 24 which is in the
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Town of Aynor. '

Q ‘  In the toWn of Aynor, all right, and I
guess‘that leads up to my next question, wére you actually
working on the day of July 14th, 2008?

A Yés, ma‘am.

Q And when you were working on that date did
you have an .opportunity to réspond to a 911 call?

” A Yes.

Q | Will you, please, tell this jury what
informétioﬁ you had in regards to what kind’of scene thaf
you were'driViﬁg in to? |

A We were, we were dispatched toAaAmedical
call at the time éﬁd pretty much the, the, can I refer to
my notes, if{that’s okay? -

| Q Anything to refresh your memory will be
fine? ' '
b A .Usually when they tone it out théy'll tone
it out as a, I believe it was téned out as a shortness of
breath, i believé, or a seizure, I can’t quite recall what
it was, but it’s respond for a back up as a first responder
for the medic unit which has Medic 8 which was coming from
their station which is away.

0 Okay, so you werenf;,the.medic unit?

A No, we were an engine.company.

Q Okay, and who was on a part of the medic
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unit? |

A . The“medic unit that came was Medic 8 was

‘Erica Rosenthal and Brian Bussa.

Q Okay, and who would have been in your, who

: wouldlhéve been with you for your first respondex?

A My enginé company that day was Travis Rabon-
and’ Ken Norton Qas riding along, so‘théfe.was three*of ﬁs
on the engine, énd then thé tone'went;out, how'our»tones.
drop Engine 9 is a voluntee; gtation, they initially, that
area they didn’'t get outlso:éhey tone as wellAsé you will
get thét first responder reéponse and s6 we went and then
some of theif vblunteefs.qame by ?,O.V;;”which is their own
vehic1eé;}:Thé engine iﬁself'did‘not respond, Engine 9
iﬁsélf did not respond. | | |

| Q Okay, so after4you got the tone about how
long was it before you actually arrived on scene? |
A A We were dispatched at 18:07 which is 6
p.ﬁ., 6:07 p.m., and we arrived on 1QCation at 6:13 so

that’s just about six minutes.

Q Who wasg the first persbn tO‘go into the -
home?
A That would be me.

Q Tell  the jury at that time was ‘it, it was
July around 6:00 so was it still daylight? '

A Yes, it was.
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Q All right, and did you observe any people
in the front yard; do you recall?
A The only thing I really recall right now
for certain was when I made entry into the house a

gentleman, who I thought was the father, was holding the

. patient sitting down on the couch and on the right hand

side of the couch and it was a single wide trailer.

Q Okay, okéy, and whenever you, so whenever
you cbserxrved this what was the first thing that yéu, that
you’re trained to do?

A . Well as you walk in you’re .gizing up the

scene of what you have and then you’re planning accordingly

to what your intervention is going to be so you Qet a

little bit of a heads up with the 911 call. It is a
medical call so we bring in our medical equipment to, you
know, have it with us in case we have to render aid and
then as you’re walking in you’re sizing up what do I have.

I initially saw the gentleman setting there holding a young

child and the child had a diaper on and so you'go up to the

gentleman, you go, hey, what’s going on,'and then they
relay to you well this, this is what I have, and then you
start asking your questions and then you begin your

interventions to help the child or the patient.

Q Okay, and so it was a medical call so were

you aware as soon as you went into that home who was the
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Lieutenant Rainbolt - Direct Examination by Ms. Lively 303

person that the call had'been made on bhehalf of? Was it

obvious? .

:A - Oh, yes, it was obvious that the child was
the patient, that’s- why, why we had to‘be there was to
treat the‘child,‘thét there was ---

'Q What did you observe regardiﬁg his
condition?

: . A He wésxin a pretty grave condition;'he
appeared to be having élseizure at the time and it was a
priority patieﬁt. We, we'started rendexring aid
au;omatically and while we were- giving aid'to the patient
we started with oxygen and sizing up, you're asking the -
gentleman quéétions,'hcpefully trying to méybe find allude
ﬁo.what, what’s triggering the, at that time it appeared to
be apparent seizure activity.

Q- And why do you ask those kind of questions
abbut what possible or is it like cause or mechanism, what
you were asking?

A Well what you’re doing is acronyms or like
sample history which is signs and symptoms, allergies,
medicines,'past,’past history, last.oral‘intake, events
leaning up and, so there’s differentlacronyms and you
basically go like my questions to, to the gentleman was

like has the child been sick because in my, my experience

kids of that age if they get a spike in fever that fever
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Lieutenant Rainbolt - Direct Examination by‘Ms. Lively 304
wiil seizure so the majority of calls you go to if you have
a fever spiked and a seizure preseriting you’re thinking I
probably have this so, of course, you know the questions
has the child been ill, has, has he been sick, has he had a
fever which the man said, no, no, then what was he doing

and they had said that he was at a nap and he had just

risen from his nap and this is how they found him in this

" condition.

Q Were any other explanation or information

regarding the child‘s medical history provided to you

whatsoever?
A Just that, can I refer again?
Q " Absolutely.
A They said he had not been sick and was pﬁt

down for a nap at 3:30. They found him in the condition we
witnessed upon our arrival which was the seizure-like

activitj, and that’s we began placing the child on high

- fluid oxygen and beginning to set up for an I.V. and that’s

when Medic 8 arrived and I made the call to Medic 8 we will

"meet you outside because this child needs to be transported

asap to the hogpital and obviously the fire engine can’t
transport to the hospital.

Q Okay, and who wag in the Medic 8, the
actual transport vehicle that came?

A That was Erica Rosenthal and Brian Bussa,
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Lieutenant Rainbolt - Direct Examination by Ms. Lively 305

they were the medic crew from Medic 8.

Q And who carried. out of the home?
A I did.
Q0 - And when you carried him out of the home

who did you hand him to?

A Erica Rosenthal.
Q Were his eyes open at that time?
A . Yes, and they were open to, to me, yes, hé

was just, jusﬁ kind of a, I don’t know if ya’ll have viewed
seizures before but you kind of get the kind of a snoring
type respirations. You're just kind of making motions like
a, it’s called tonic-glonic and basically at that time our,
our expgrience is the child needs to get gome Valium to
take him out of the seizure activity and our engine company
doesn’ t carry that. The médic company does, so it was
we’ll meet you out there, we'll>get him in there and get
the I.V. established so we can get that medicine on board
whicﬁ as Erica comes in later will tell you was.what
happened.

0 Okay, and so was that the conclusion of
what your job duties were that day?

A Yes, once, once we transferred care to, to
the Medic Unit I supplied one'of my men and I believe it
was Ken Norton to drive the Medic Unit so she could have

Brian Bussa in the back to help her do patient care so they
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Lieutenant Rainbolt-Cross Ex. by Ms. Grabert-Lowenstein 306
could have two and I thought waé thé mother she rode in on
Medic 8 sitting u§ front and we madevsure she was situated
in the front of the. ambulance.

Q Okay} all right, so who you believed to be
the mother got in the ambulance?

A Yes, yes, she actuélly rode to the hospital
with the medic crew in the.front seat with the seat belt on
per ouxr protpcols.. ‘

Q Okay, all right, and so was that the last
thing that you did?

A _That was it for me and we went back in
ser&ice. o '
| ' Ms. Lively: . Okay, thank you, Lieuteﬂant
Rainbolt, answer ahy questions the defense may have.

| Ms. Grabeft—LSwehsEein@ | Just a couple of
questions, Lieutenant.

‘ Cross Examination
By Ms.'Grabe;t-quenstein: |

Q Wwho did you get most of the information
from that you were-telling usg you receilved?

A I was, Ilwas asking basgically the gentleman
who was holding the child cause he was holding the child
when I got there so thatfs who vaas addressing my
questions to.

Q Did you address any.questions to Ms.
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 307
Gorman?
A- . I may Have, I don’‘t recall. I believe she

may have been in the kitbhen or not where I was cause when

-we, where the Chlld was holdlng we start treatlng him right

there on the floor
Q And when -you say the gentleman holdlng h1m
do you see that person 1n the courtroom?

A' I belleve 1t s g01ng to be that gentleman .

.next to your left, I° belleve, 1t =} hard to tell

- Q Do You recall his demeanor, how he was
'a.cting?»t L .
a Kina of‘calm.
" Q j ‘Was he‘concerned abont'what was -going on?-'
A Yeah I would imagine, I mean I don't, not

not like in a panic or frantlc or -teary eyed or like oh, my
gosh, you know, th1s ig something grave going on but just
kind of like, yeah, we found him like fhis'when he got up
from his nap.- A

"Q " Trying to keep it toéether?

A Yes, you could say that.

Ms.'Grabert—Lowenstein: Okay, all right, thank
you.

A Yes.

Cross Examination

By Mr. Galmore:
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 308
Q. Lieutenant Rainbolt, I believe you
testified that it took about six minutes for your engine to

get to the house?

A Yeg, sir.

Q Okay, and do you know how 1ongAit.took for
Medic 8 to get over there?

A I briefly-looked at the times and I believe
it was the same dispatch time as us and I think that they

arrived at 18:20, 6:20, I believe.

Q Okay.
A They were coming from their station, I
believe. .
- Q, So they’re not stations with, they’re not

stationed with ---

A No, we have Medic 24 that runs our station
and I believe they were on another call that’s why Medic 8
was toned, but in my, in my report, if I can refer to it?

Q Yes, sir?

A It actual shows Medic 24 being dispatched
at 18:20 and getting there at 18:23 and Medic 8 tomned at
18, 6:07 p.m..and getting there at 6:20, so the second
medic unit was toned at 6:20 once Medic 8 went on location.

Q 6kay.

A But they weren’t, they weren’t utilized

cause they, they went back in service at 6:32.
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 309

Q'  Medic 24?

A MedicA24 did, yes, sir; Medic 8 once they
transported medic -unit. .

Q Now you said you entered into the housé and
you spoke with the gentleman that was holding the baby?

A Yee, 81r 7 '

Q D1d any of your other five men enter the :

* house with you?

A Yes,'sit.. A
0 ;eﬁid you see anything out of the.ordinary
when you entered the house?

_ ' AX.' Not that lnot that I can recall I juSt
remémber walking into" the house seeing hlm get on the rlght'
end of the couch. If you know the layouts of most 31ngle’
wides are pretty similar. It’s like you have the 11v1ng
room ;rea and then you go to a hallway that’s kind of
narrow at the end of the living room area so the couch was
kind~$f'along that, like if you walked in along that back -
wall he was on the right gide. ' h

ﬁ.ﬁ Q Well let me hand you what’s been marked as

Stateqs Exhlblt 16 for 1dent1f1catlon and can you p01nt out

‘to the jury what you’re talking ahout?

A It would have been right here where the
couch was.

'ﬂh Q Okay, so you entered in from?

- ‘ \
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 310

A Front door; yes, sir.
Lo .b: - Front door ‘section?
% The Court: . Be sure the. jury can seeinow. '
Mr. Galmore: Yes, sir.
A (Continuing) Were ya'll ablé to see it?
- Q When you said you were referfing to where

the couch was, can you point'to it?

A I believe it would have been right here on
the wall. o

Q All right, did the house appear to be in
some kind of disrepair? .

A Not that I could ;ecall. .

Q . Okay, did you see blood on the.floor or
blood on the walls or anything like that? =

| A No, sir.

Q Did you see any object that had'aﬁy blood
or hair or skin on it?

A No, sir.

Q Was there anything such, I guess, vomit or
any bodily fluids of any kind that were in the living room
area?

A | Not that I saw.

Q Do you recall if there were any broken

objects, broken windows, broken plates, dishes, anything on

the floor that seemed unusual?
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'Lieutenant Rainbolt - Cross Examination by Mr. Galmore 311

A No, sir.
Q 'Your immediate course of treatment was to

give the patient oxygen?

A ° High flow oxygen, yes, sir.
Q - 'And to give him an I.V.? |
A Yes, we started establishing the I.V. and

that’s when the medic unit arrived and that’s when we
transferred<him:to the medic unit for immediate transport,
we made that decisiop;

Q . Did you see any‘bruises on the body?

A - Not ﬁhat I can recall, when I was sizing
him up basically what was standing out to me was the

seizure activity and. so with the years of experience you’re’

_thinking well did -she, did the. child have a fever, a fever
‘spike and that’s where I had asked had he been sick and

. stuf£ and he said, no, he had not been sick.

Q - Yes, but if there, if there were something
unusual such as bruising on the body such thaf it caught
your eye you would have written that in a report?

A I can’t write it on my file report but in
the transfer of care it would have been noted to the Erica‘

Rosénthal and it would have been marked on that.
-

‘A

Q All right.
A These, these reports the different reports

are public records so anybody can go to them so for HIPAA
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 312

violations I can’t write but only pretﬁy generic comments.
Q - Yes, sir, yes, sir, did, did the child

appear to hévefany broken bones when you, when you went

into the house?

A Like an obvious deformity?

Q Yes?

A 4 No, sir. -

Q Why did you say you addressed the éentleman

?

that, that was holding the child? .

A Becéuse he was holding the child and that
was the patient so with him holding the child he was the
one that was there so that’s who I spoke with.

:Q"-. Well it wmakes sense to talk to that persbn?

A ' Yeah, he’s holding the child so'as I even
wrote in here I assumed that was the father and I said,
hey, you know, and the questions directed what have you
got, what’s going on with the child, and we went from
there.

Q And you, you weren’t out there at the house
to conduct any type of police or DSS investigation, were
you? .

A No, sir, we were actually just toned there
for a'medical call.

Q So you didn‘t do a walk through of the

house or anything like that?
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Lieutenant Rainbolt - Cross Examination by Mr. Galmore 313
A - No, sir, we went in there, we addressed the

patient, treated the patient and got him transported to the

- hospital as quickly as possible.

Q . Got him on the Medic 8 as posgible?
A Yés, sir.
Q I think you commented that the child was

making some kind of noises during the ---

A Yeah, usually when there’s seizure activity

you will get ‘a possible either some respiratory issues
. : ‘

.going on and he was making kindlof those sounds, obviously

that’s where we were with the oxygeh, getting the oxygen on
board and a lot of times with the seizure activities you

will get a little bit of oxygen deficiency so you want to .

'get.oxygen to them.

Q - Okay, when you looked at this child and
éave'him aﬁ‘I,V..andiéave him somé-éxygen did you see any'
apﬁarent injuries to the child’s head?

| A No, nothing that, nothing that stood up
like if ydu’re‘asking like for a deformity, battle signs,
bruises,'anything like that I did not see at that time.
The intervention, like I said I did,'is I put a mask on him
and we set uﬁkan I.V. as we actually prepére an I.V. The
I.V. stick was made in the medic unit cause they got there

right when we were getting ready to do that so instead of

delay trangport time we went ahead and began the I.V. in
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Lieutenant Rainbolt-Recro. Ex. by Ms. Grabe;t¥Lowenstein314
the back because what he needed at that time with what he
was presenting was the Valium to take the seizure activity
éut because that;s what we figured at the time he was

presenting with.

Q Do you know if Medic 8 administered the
valium? '

A Yes, they did.

Q But you weren’t ?iding on Medic 8?

A No, sir.

Q You Qere back on your engine?

A No, sir. |

o) 'And you felt that it was significant enough

to assign one of your fireman to drivé the ambulance?
A Yes, we do that, when we have a significant
patient where they need more hands in the back and we have

the manpower we definitely give them a hand. We had three

riding the engine that day so I gaﬁe them one of my mine to

drive, yes, sir.

Q And is it unusual for a family hember to
ride in an ambulance also? .

A No, it’s not unusual, it’s all in the
nature of the call. If, if, you know, it’s something that
they might be there especially with children, parents.are
usually going to ride with children.

Mr. Galmore: Yes, sir, all right, thank you,
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Lieutenant Rainbolt-Recro. Ex. by Ms. Grabert-Lowenstein31s

' Lieutenant, no further questions.

A - Yes, sir.

Ms. Lively: No further questions, Your Honor,
may he Ee excused from his subpoena?

The Court: Yes, any objection?

'Mé.:Grabert—Lowenstein:‘ Your Honor, I just havé'_
one follow up question if I way? |
| The Court: - Yes.

Recross Examination

.10 By Mg. Grabert-Lowenstein:
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Q ‘éir; you indicated you put the oxygen. mask
on. That was to assist the breathing, that wasn’t becéuse
heAwasn't breathing when you gof there, correct?

- A Yeah,.he was breathing, it was to assist

.the breathing. o

Ms. Grabert-Lowenstein: »”Nb:furtherlquestions,

Your Honor.

The Court: All right, you’'re excused from your
subpoena.
A Thank you, sir.

Ms. Lively: Erica Rosenthal.
Erica Rosenthal,A
being first duly sworn, testified as follows:
Madam Clerk: Please state your fuli name and

spell your last name for the Court?
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Ms. Rosenthal - Direct Examination by Ms. Cote 316
The Witness: Okay, full name is Erica Lee
Rosenthal, last name is spelled r-o-g-e-n-t-h-a-1l.
Direct Examination

By Ms, Cote:

Q. Ms. Rosenthal, where are you employed?
A Horry County Fire and Rescue. '

Q And what’s your job there?

A A firefighter paramedic.

Q Can you discuss for the jury a little bit
of your background and training as a firefighter paramedic?

A I've been practicing as a paramedic for the
last four and a half years, rougﬁly, and approximatély five
years before that was an EMT basic on the national registry
level. I’ve got an associates degree in para medicine.

Q Were you working as a firefighter paramedic
back on July 1l4th, 2008?

A Yes.

Q Did you have reason to respond to 2867
Highway 129 on that day?

A Yes.

Q Did you have any information about what
type of call you were responding to? |

A The initial dispatch was for a shortness of
breath of a pediatric patient.

Q And what time were you dispatched?
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Ms. Rosenthal - Direct Examination by Ms. Cote . 317

Would it help you to refer to your notes for refreshing

your memory?
A
Q

-location?

8?

B o B oD

- Q

‘At approximately 6:00.

Okay, and what time did you arrive at that

About 6:20. .

Who else was with you in the, was it Medic

- Medic 8.

Is that xright?
Yes.

Who else was with you?’

- Brian Bussa.

What sort of scene did you encounter when

you arrived at that location?

]

a

Prior to arriving on the scene we were

notified by the on scene engine company that they had a

‘pediatric'seizure and that when we arrived to just prepare

for them bringing the child straight to us at the

ambulance.
Q
happened?

A

And so when you arrived is that what

Yes.
Who brought the child to you?

Lieutenant Tim Rainbolt.
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Ms. Rosenthal - Direct Examination by Ms. Cote 318
Q And what did youldo ag soon as you received
him? |
A i pué the child on the stretcher and

continued oxygen administration and then attempted I.V.

access. N .
Q Okay, what éort of‘state was the child in
when you arrived?
- A The child was véry léthargic, still
seizing. | |
e And what sort of behaviors was he>'

exhibiting as he was seizing?

A He had a right-sided gaze and he was very
lethargic. o oo |

Q . Was he posturing at that time?

A Yes. .

Q" And will you, please, could you mind, could

you mind showing the jury what posturing is, it might look
like? |
| ‘A Posturing goes in two different forms where
your arﬁs push outward and then the opposite is with your
arms inward, the same goes for your legs. '

Q ' After you lovaded . onto the ambulance
did anybédy:elsé‘geﬁ in the ambulance with you?

A Yes.

Q 'Wholwas that?
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Ms. Rosenthal - Direct Examination by Ms. Cote 319
| A ' I don’t recall who the ariﬁer was.
o] Okay, and was Mr. Bussa'in the back with
you? o ' |
A Yes.
‘ Q | Treafing
A Yes. |

Q Qrandmothér get in the
ambulance as' well?
A Xés, she rode ‘in the front passenger seat.

Q Were you able to communicate with her while

you were treéting "in the back? . -

-‘A! . Yes; therg’s a window that separates the
compartment, the patient-care compa;ﬁment from the front of
the cab. | | |

Q -And were‘you able to ask her questions

Vmedical'history;”anything that he’s

allergic to, things of that nature?

A Yes. |
Q And did she give you that information?

"A Yes. 4 '

Q. What did she tell you?

A ‘She mentioned thatlvmmﬂ had suffered fire

ant bites previously in the week and was treated for that.
She mentioned that he had not been sick, he had not struck

his head, he had not fallen, -and she had not noticed any
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Ms. Rosenthal - Direct Examination by Ms. Cote ‘ 320

fevers earlier on in the week or today.
i

Q Did she tell you when the last time she

‘3| : administered that Xyzal. medication?

A The day .of the injury and that was it.

Q Was that the only time that it was given to
- him?
A Yes.

Q Was he responding to, was | responding
'to you éﬁd your treatment?

A No, aftei he received the initial dose of
Valium he, he stopped seizing. |

Q .May I interrupt yéu, I'm sorry?

A Sure.
s ' Q Is Valium given, what'’s thé purpose of
giving him Valium? |

A Valium is given as a relaxant and sedative;
it’s protocol for a seizure patient.

Q Okay, please continue, I'm sorry.
. A It’s okay, I forgot  your question, I’'m
sorry.

Q What, what types of aid were you

administering to him in the back of the ambulangé as you,
were you taking him to the hospital?
A Yes, once we were able to secure the I.V.

line and stop his seizing we moved in route to the
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Ms. Rosénthal - Direct Examination by Ms. Cote . 321

hospital. He received the I.V..liné oxygen, cardiac
monitoring, and then a full physical exam.

Q‘ . What did you notice or observe ih‘that
physical as you did that physical exam?

‘A He had a right-sided gaze, hie pupils were
dilated but they were responsive. They were slﬁggish to
respond but not uncommon for a seizure. |

Q ' Were you able to obtain a blood pressure

froﬁ him?
A No, af that time we did not. have pediatric
equipment small enough for EHIIN |
: Q And7did you have an oxygen mask placed.on
him? | ' '
| A ~ Yes.
| That was Idone, obviously was
bfeathing?
A ‘Yes.

As ya’ll were riding to the hospital did

‘Ms. Gorman give you any other information about his general

overall demeanor as a child?
A Yes, may I refer to this, I noted most of
it in the report. I asked, let’s see, I asked whether or

not he had been sick, whether or not he had fallen, whether

or not he had any fevers, and one of her statements to me

was that he’s been whiny and lethargic since the ant bites
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Ms. Rosenthal - Croés Ex. by Ms. Graber-lLowenstein 322
previously, and the other statement waé, and I’11 have to
paraphrase it for you, it was three years ago, that she'’s
raised several childfen in her’lifétimé and never seen such

a bad one.

o] And did you note that in your report?
A In my‘verbal report to the physician I did.
Q But did you, was it an oversight that you

didnft put it down in your report?

A I try to only document exactly what I can
remember verbatim from a person.

Q So that general statement that she made did

that stick with you?

A . Yes,
Ms. Cote: Beg the Court'é_indulgence?
Q (Continuing) By the time you got to the

hospital what was, what kind of state was he in?

A was posturing, he had still been
posturing. Higs right-sided gaze had not changed, his
pupils wefe now more dilated than they previously had been
and he was still; still breathing very rapidly as well as
his heart rate was elevated.

Q When you say the righ£-sided gaze what does
that mean? A

A . Typically when there’s a brain injury tha;

occurs your eyes will point to the side of your brain that
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Ms. Rosenthal - Cross Ex. by Ms. Graber-Lowenstein 323
1] has been injured. _
2| Ms. Cote: Thank you, I have no further
3 questiohs, pleaée answer any questions the defense méy
4 nave.
5 Cross Examination
6 By Mﬁ. Grabert-Lowénstein:
7 Q ' Gdod‘Afﬁernoon,ama'amf~ When ybu received
'81 it was from the lieutenalnlt' who just spoke
9 breviously,“corrgct?h | ) '
K 10 A Yes.
11 Q How 'was | dressed?
12 A R I don’t recall.
13 | Q Do you recall whether he had a shirt on, a

14/ diaperx? '

15| ' A I believe he had a diaper on, I couldn’t
16/ tell you what clothihg he was wearing, though.

17 : 9 "Okay,‘he had the oxygen mask to aid in his
18| breathing, once he, you got him into the unitvyou said you
19| did a ph&sical exam?

200 . A Yes.

21 - Q Did you note any bruises?

22 A - No.

23 Q Any broken bones that were obvious?

24 A There was no obvious deformity to

25 body.
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Ms. Rosenthal - Cross Examination by Mr. Galmore 324

Ms,;Grabeitaprenétein: No further questions.

By Mr. Galmofe:

Q
1292
A

Q

Cross Examination

~ So you never entered the home on Highway -

Correct.

~You pulled into the parking lot or the

drlveway and that’s when L1eutenant ~when the Lleutenant

brought v

Q-

A.I

9

A

o0 B

Q

out to, to Medic 8?A

Yes. « |

. Okay, you said you asked Ms. Gorman some

- questions and did she answer'your questions?

Yes.

-She gdve you.médical history information

' about the ant bites?

Yes.

She‘told you that he had not been sick?
Correct. '

And that he did not have a fever?
éorrect

And she -also told you that he hadn't fallen

and he hadn’t struck his head'>

A

- Q

Correct.
Did you see ahy bruises on his body?

No.
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' Ms. Rosenthal - Cross Examination by Mr. Galmore - 325

Q  Did you see any, cuts on his body?
A Noi '
,Q And you also sald that she made a comment

*that she’ 5 raised many kldS and she never saw one as bad as

thlS one°

A Correct

TlQ.~ And you sald that comment was. not llsted in

fyour writteﬁvreport?

A ' Correct.
Qo “Dld you put it in- any report at all?
- A My verbal report to the phys1c1an |

Q. -Dldjyou'follow up with that,.well‘what do -
you!mean; ma;em?! ' o | L
, A -,:tThe"ohild‘beganmto eeize‘agéin'eo,‘ﬁo,'; 
did not.’ | ' o
N Q Do you know if she was referrlng to hlS

medlcal condition or if she was referrlng to somethlng

else?
a1 don’t.
Mr. Galmore: No further questioﬁéh thank you.
Ms. Cote: . Your Honor, I have nothinélfurther

Ms. Rosenthal. 1I’d ask that she be excused from her
subpoena.

Ms. Grabert-Lowenstein: No further questioms,

Your Honor.
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The Court: All right, you’re excused, any.

further need for this witness?

Ms. Cote: No, Your Honor.

. The Court: Mr. Galmore?

Mr. Galﬁoré: No, sir.

Ms. Grabert-Lowenstein: No, Your Honor.

The Court: = You’'re released from yoﬁr subpbena.
A Thank you.

The Court: - Witness?

Ms. Lively: Yes, Your Honor, the State would

-call Tina Millan to the stand.

Tina Shaw Millan
being first duly sworn, testified as follows:

Madam Clerk: 'Please gstate your full name and

spell your last name for the Court?

The Witness: Tina Shaw Millan, and that’s m-i-
l1-1l-a-n.
‘Direct Examination

By Ms. Lively:

Q Tina, where do you work?

A I work at Conway Hospital in the emergency
room.

Q‘ " And how long have worked there?

Five years and about six months.

And what are your specific duties in the
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Ms. Milan - Direct Examination by Ms. Lively 327
E.R.? |
- A ' I.ém a registered nurse.
Q | And in,régards to, have you had any other

kind of training in any other areas or background in

medical profesaion?

A Yes, I have.
Q And what are those?
A vaorked'at MUSC in the neurological ICU

f}and also the surgical trauma neuro ICU.

Q,A And howllong did you work in that capacity?

A ° Well I startéd off as a tech first and then
I worked.four years Ehere while I was in nursing school and
then worked there for a year to a Yeér and maybe three
months as a nurse. , | |

0 Have you had, have-you had quite a bit of

experience in seeing traumatic injuries in the emergency

.room?

A Yes, I have.

Q And in regards to that are you usually one
of the first ones that get to see a patient whenever
they’'re brought into the eﬁérgency room for treatment?

" A Yes, I am.

o) All right, and how long have you worked at
Conway Medical again?

A - Five years and about six months.
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Ms. Milan - Direct Examination by Ms. Lively 328
Q . Okay, and whenever you, when you started

there did you start there as an R.N.?

‘A Yes, I did.

Q@ . Okay, and were you always in the E.R.
department?

A Yes.

Q All right, now, Ms. Millan, did you have an

opportunity to be working in your capacity as an R.N. on
the afternoon or evening of July 8th, or not July 14th of
20087

A Yes.

0 Tell the jury who all was there with you
that day working in the E.R.?

A Myself, Debbie Warran was our charge nurse,

Dr. Cacace was oux doctor that was on, and there was also

‘Lisa, she was the R.N. prior to me coming on.

Q What time did you come on that night?
A At 7:00.
Q All right, and what time, does your shift

go from 7 p.-m. to 7 a.m.?

A Yes, it does. We usually stay about thirty

minutes after our shift especially if there’s something

‘going on, so I usually come in at 6:53 is my clock in time

and then we come in to the back and get report.

Q And were you on time for work that evening;
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Ms. Milan - Direct Examination by Ms. Lively 329

. do you recall?

A ' Yes, I was.

~Q And did you havé an opportunity to come in
contact with a toddler on July the 14th, 2008, in the E.R.?

A | Yes. »

Qo Okay, please tell the jury what you recall

seeing whenever you first came into contact with this

toddler?
| A Can I refer‘té ny nétes?
- Q Abgélutely.
A . Okay, could I.grab them now?
Q Sure, go ahead, that‘s fine.
A I was, it was actually Room 9 cause 1

iemember the room number, -this child_déme in andAI wag told
he had been seizing since 6:00 from the day shift nurse
that was on which was Lisa, and then when I immediately
obgerved him I found that he was, and I’'ll read from my
notes which I.documénted, that he was unresponsive, he was
posturing, which is an abnormal flexion, and also seizing
at the @ime, and he had no response whatsoever and his
pupils were dilated. |

Q And in your experience in.dealing with
traumatic injuries in the E.R. what was, what did you
consider his prognosis to be at that time?

A Very critical.
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Ms. Milan - Diréqt‘Examination by Ms. Lively 330
Q. Q.Okay, and whenever you actually had the
opportunity»td-make those observations were there any other
people in that Room Number 9 with you when you were caring
for the‘childﬁ
A ;Yes, at that time there was Lisa, still

cause she was giving me report, and I was also observing

Dr. Cacace. We alsozhad the two family members that came

in with-the child which wés the boyfriend andAthé
gréndmother.

| Q | Okay,‘noﬁ when you were in the room with
the child.what were ya’ll doing immediately to try and
treat hislsymptoms? '

. A Wé'were giving him medication to stop the
seizing and we were aléo putting in the I.V.’s and drawing
blood like we noxrmally d§ on all of our patients.:

Q Qkay, and who provided you with a history
as to any injuries or, you knoﬁ, illnesses in regards to
this particular child? o

A - The grandmother.

Q. - All.right, and do you see the grandmother
in the courtroom now?

A I can’t remember her face as much but it’s
been a -long time, 2008.

Q AOkay, and What information did the

grandmother provide to you?
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Ms. Milan - Direct Examlnatlon by Ms . leely ‘ 331

A She had told us that he had been seizing,

"she had also told us that he was on a medication. She

didn’t really tell us why he wasgs on that medication, which

we knew what the medication was. She~also'told uga that he

' hadn t fallen or anythlng and we were told by the

grandmother, you know, that at - flrst she was the mother and

then. stated she was the grandmother of the child.

Q : Okay,'what medlcatlon was reported to you

{
. as being the one that the child-was on?

A Xyzal.
Q "Xyzal, and were you familiar with that
medication? | ‘
| A " Yes. . ‘
,:Q ' . All right and dld she give yon approx1mate

time 11ne as to when the . 1ast t1me the child would have

‘recelved ‘that medlcatlon°

A ;ers, can I refer to my notes?

Q Please do. .

A She said it was on 7-11-2008 at 21:00.

Q Okay, and thejday that of his visit was 7-

14-2008, correct?
A - Correct.

Q  Did she tell you what amount of that

barticular medication that she was administering to the

child?
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Ms. Milan - Direct Examination by Ms. Lively 332
| A Yes, she did.
How much? .-

A " I'm going to review my notes, 2.5
teaspoons.

Q Two point five teaspoons?

A Uh-huh.

Q‘ Yes, now whenever you got this information

from the grandmother did she, was there anything else that
she said or did that, that you noticed?

A She was very anxious, pacing baék and forth
in front of the bed, seemed very upset, and the bqyfriendA
was there with‘he% as well.

Q - And wﬁat did you notice about the
boyfriend, if anything?

A Very concerned about the child. While the
child %58‘seizing he actually wanted to approach the bed |
and I told him he could.gé ahead and talk to the child and
he was holding:his hand.

Q Okay, and what about the grandmother, did

she do the same?

A _ She didn’t at first and then she did later
on. '

Q And at any point in time did \CGUME become
responsive?

A No, no, not at all.
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Ms. Milan - Direct Examination by Ms. Lively 333
Q All right, in reference to your notes,

which you’ve provided to myself as well as the defense,

. what is a. Glasglow Coma Score?

A It isvwhat we use for a neurological exam
to see how well the patient is responding to us.
Q  Okay, all right, and tell the jury what the

three different things are that you look for in

establishing a score for a particular patient?

A - Okay, can I review to my notes?
Q ' Absolutely.
A We would have used three things, eye

response; we’d also do verbal response and moﬁof response.

- Q - Okay, and before you came on to your, to
work.thqﬁ night had there been: some type of, you said Lisé
wasiéhere before you? .

A "~Uh-huh.

T Q Okay, so had she already done that type of
tésting on (&l before you gét there? - ‘

She did, yes.
And is that doéumented in your nurses
notes? A
I'm going to look feal quick.
Okay? |
Yes, it is.

Okay, please tell the jury what

o ¥ o
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Ms. Milan - Direct Examination by Ms. Lively 334

Glasglow Coma Score was at the time that it was first

- noted?
A It was noted at 19:02 and it was . a five.
Q Okay, what is the range for a Glasglow Coma -
Score? | |
A It can go from three which would be coma

and then fifteen which is the highest which theY’ie awake
and alert. | V A
Q Okay, and whenever you’re dealing with a

trauma patient in the E.R. what level Glésglow Coma Score

concerns you greatly regarding that particular patient? .

A- . Anything below nine.

Q Below nine?

A Yes.

Q And when got there at 7:02 his was a

A Five.

0 Five, now whilé he was in your care was
tﬁere any improvement to his, his physicalvcondition?

A No. |

Q All right, was there anything additional

-that you did regarding this child with regard-to his

breathing, let’s talk about that first?
A Okay, yeah, we put a breather on him to

make sure he’s getting enough oxygen at a hundred percent.

269




270

.10
-11
12

13

g

16
17

19| .

20
21
22
23
24

25

18|

Mg. Milan - Direct Examination by Ms. Lively 335
Q- Okay, and what is that to do?
A Just basically making sure that he’s

getting a lot of oxygen and that we’re not depriving him of

- any eoxygen,

Q Ckay, what observations, ianny, did you

- make :regarding his breathing? » o R

A Hé was very labored and grunting.

Q  And did thaf give you any concern?

A ' Yes, it did.

Q  Wwhy is that? ’ .

A Because they can’t keep going like that;

They’'re gaing ﬁo.eVentually get tired where they’ll not

bréath at all.
Q Okay, and so in regards to his heart rate

were you ever able to get his: heart rate while he was in

your care?

A Can I look real quick at my notes?
Q Please do.
A I did get -it down some but the lowestlI

could get it was 142.

Q . And for a child his age is thét, is that a
concern?

A Yes, it is.

Q What would you have liked to have;seen it,

the range be for him?
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A At least 110 to 115.
nQ“_. “Now how long, were you carlng for him the

entre time he was there7
A I was, yes.
Q. © And at some point in time was there a

decision made regarding where, whether his care was going

to continue at: Conway Medical Center?

A - Yes, 'as soon as we got the cat scan.

'Q Okay,'all right, and when you got the cat

.scan were. you able to review that cat scan and be with the

E R. doctor to determlne the next stage in hlS, in B
care? .

A I»Was‘in the actual-cat scan'with the child
and was in the back watchlng the scan while I was’ watchlng

at the time and then when I saw it I called

immediately to Dr. Cacace to pull'lt up and look at the cat

scan and then when-we came back he came into the room.

Q Okay, what did you see?
A I saw cranial skull fractures.
~Q-A - 8kull fractures?
. A ~ Uh-huh. |
Q Okay, and what else did you see ih~regards

to those scans?

A . "I noticed a llttle bit of bleedlng in the

back of the head as well
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Q - Now whénever YOu Saw'the skull fractures

and the bleedlng, well let me ask you this, with that klnd'

Qof trauma what klnd of a hlstory would you expect to get as

Ato what had happened to thls ch11d°

;Ag‘ hAnff 1t ‘could range from anythlng of a 3

7‘ch11d falllng from a second story. bulldlng, a car acc1dent
;belng thrown from a car or any klnd of abuse to the Chlld

I mean 1t can’ range from a. lot of thlngs

in the

Q Okay, now whenever you saw [iSts

1

Lhosbital did YOu Bee any out81de injuries or,anYthing that

gave you concern?

A , Yes, I did s

Q .‘-Okay, and what were those’
3 Aw. S m.gplng,to look at my notes again and
-tell'you;f ..“ - | “ -
3 N Q".d«Okay."

I saw bru1s1ng on his rlght hand, hlS rlght.
thlgh and his’ left thlgh I also saw a brulse -on hlS
lower side of hlS chest. on. the left side.

Q And} and'why do you document things‘like'.
that? | | | |
; A‘ . Because normall? you wouldn’t gee that on a
child at all, I mean you would see it maybe allittle‘
scratch here or there but you wouldn’t see the type of

bruises that i saw.
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Q And at the time whenever you were observing

him in the hospitai what did he have_on'his body clothing--

wise?.
A I.éan’t,remgmber,thohestly.
All right, but you.dididocument.the
bruisiné?d H ‘
A Yeé, I did.
Q ' Was there ever a time whenevef‘?ou

discussed with the grandmother or the boyfriend anything

about how he got the bru1ses°

A I did ask and I was told by the grandmother

that he did not have any. falls.
Q Okayﬁ that was the iny'reéponse you got?

a Yeah, other, well I did get one other

‘réspoﬁse from the boyfiiehd, he said that he was dragging

"his foot but, you know, earlier thatidaylbut‘I don’'t

remember anythlng else at that time.

Q ~ Okay, . and was there any follow up in
régards to dragging hisg foot, what do you mean or anything
like that? | ‘

"A Theywjust sald that he had-eaten earlier
and was dragging his}foot. |

‘ Q Okay, all right, so he had eaten eatlier?

A ' . Uh-huh. |

Q Okay, was there any information, was any
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Ms. Milan - Direct Examination by M&. Lively 339

information*prOVided to you as to anyone elseAwho had cared

"for that ch11d°

A I was just told that the, the dog, I‘'m

 sorry, the motherxof the child had dropped him off, but T

-don’ t know when.

‘ Io) . ihat thefwother'of V/ -had dropped him
ott? I | o
: ‘ A‘7f1 Yeah w1th the grandmother.v
v rd"Q | Okay, did’ the grandmother say anythlng else

fto you about the mother or concerns that she had with the

._mother and th1s chlld? g

A . Yes, she did, .she; she had also told me

that she was a drug addlct and she: just dropped the Chlld

:off and she didn‘t know where she was.

. Q « Now after the skull fractures were seen on
the cat ‘scans and who made the decision that [CHHNN was to
‘be transferred?,'

© A" - Dpr. cacace.

Q- Okay;‘ahdfis that a normal procedure

whenever you have a child with these type .of injuries?

A Yes.
Q : Why is that?
A We are a level three hospital and you need

a level one hospital to care for a patient in that critical

state.
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Ms. Milan - Direct Examination by Ms. Lively 340

Q and so do you, and you can refer to your
notes, do you recall when the child was going to be
transported to MUSC?

A The child left at 22:33, I mean could you
repeat the questioh? i

Q Okay, that’s basically my question when was

he actually transferred to MUSC, you said 22 --

A Thirty-three which is 10:33.

Q 10:33 p.m.?

A Uh-huh.

Q And, and who was it that actually comes and

gets the child?
A We actiially had Megicare come, they flew
into our hospital to f£ly the child out.

' Q And whenever they come and get the child at
that point in time is that when you relinquish your care of
the child?

A Yes.
Q Can you recall, and you might have said

this, was this an air flight or was it an ambulance?

A It was an air flight.

Q Okay ---

A We, I'm sdrry.

A No, that’s fine, and whenever, by the ;ime

- they got there what was condition right before he

273 .
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Msf Milan - Direct Examina;ion by Mg. Lively . 341
left? | » .
| A He was still critical.
Q He was still critical?
A Uh-huh. |

Q

And had his Glasglow Coma Score changed in

any way, .shape or form?

A

Q
A

Q .

those three

Score?

.Q'

> 0 P O B O B

Oh, yeah. -
It dide? -
Yes.

Okay, when did you reassess him for his,

"things you look at in regards to Glasglow Coma

‘I'm going to look at my noteés again.

- That’s fine.

20:30.

'And that would be 10:307

That would be 9, I'm sorry 8:30.
8:307?

Uh-huh.

. Okay, thank you, 8:30, and what was his

Glasglow Coma Scorxe for each thing you look at?

A

Q
A
Q

It was a three.
It was a three?
Uh-huh.

And you stated earlier that three is
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basically what?'
A It’s coma.
Q Okay, at any point in time did other

interventions, medical interventions have to be placed into

Victim

A Yes.
Okay, and what were those?
‘A .. We also intubated him to protect his

airway, we also did an oral gastric tube.

Q -And why is an oral gastric tube done?
A - To prevent any vomiting.
Q And once again .is that a'normal‘situatiohv

when you haye a paﬁient in thié condition?
| A Yes. o
Q And you stated that you were with the child
that whole evening? ‘ '
A Yes.
Q - Were the defendants also in that room the

whole evening?

A They were there until the police came and

separated them.

Q Okay, and who was it, if you know, that
contacted the police regarding this particular matter?
,A I don’t know honestly.

Q Okay.
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Ms. Milan - Cross Ex. by Ms. Grabexr-Lowenstein ' 343
y A I just know they were there. |

-Qj Okay, so it'wasn’t,yéu?

A Uh-uh.

Q

that evening?

A

wasn’t me. cauge

Did you ever speak with the police or DSS

No, no, I believe someone else did but it

I didn‘t leave his side.

' - Q Okay,:y6u~aid not ieéﬁg":3 side that
"whole night? | .
A Right.
‘Msﬁ”Liveiy:":Thank you so much, please answer

any questions the defense may have for you.

Ms. Grabert-Lowenstein: . It pleases the Court

may I just very briefly.

' Cross Examination

By Ms. Grabert-Lowenstein:

Q

rindicate that she had given [f&id

A

Lo S e I 2 ©

What kind of medication did Ms. Gorman

Xyzal.

What is Nyzal?‘

Xyzal is anfantihistamiﬁe.
I'm sorry, Xyzal? B
Yeah.

That’s an antihistamine, if the child was

not stuffy nose, having other allergy symptoms would they
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Ms. Milan - Cross Ex. by Ms. Graber-Lowenstein 344
need .the Xyzal?

A You can actually have it for neuro cardio
which is an allergic action. |

Q If you didn‘t have an allergic reaction
would you need the Xyzal?

A _ No.

0 Did she mention anything about giving it on

Saturday which would have been the 12th of July?

A " I wasn't told the 12th, no.
Q You were told the 11th?
A . Yeah.

Q And you indicated, do you recognize my
client as the -- '

A I don’t remember faces, I’m sorry, it'é
been a long time.

0 Do you recall that the boyfriend that came

in was concerned and he was allowed to approach and hold

Victim hand?
A Yes.
Q- Did he stay there?

A He stayed there until he was escorted out

by.the police.

Q Okay, and Ms. Gorman she did not approach

' until after the boyfriend had?

A Correct.
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Q You don’t have any knowledge of what caused
the injuries?

A No, I don’t know exactly what caused his.

. injury.

Ms. Grabert~Lowenstéin;' Noffufther questions.
Cross Examination
By Mr. Galmbre:'
Q You said you were in the room, Ms. Gorman,

Mr. Palmer were in the room, was there anyone else in the

room?

A Lisa was in the room, Dr. Cacace came in
the room.
Q Okay, was Lisa ‘asking questions of these

two to try to get a medical,:medical information?

SEL R ¥ Yes, she was and I was present.

Was: Dr. Cacaée asking questions of these

two?
A ' Yes, he was.
Q Information?
A Yes.
. Q Okay, so is it possible that while you were

asking questiong of one of them either Lisa or Dr. Cacace
could have been asking the other one questions also?
A .No, Lisa was talking to both of them and

then Dr. Cacace would talk to both of them as well.
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- Q

VisHr—

and gave .

gometimes blood

Q

A

9

.did you receive

A

Q
they gave you?

A

Q

A

Q
you asked her?

A

Okay, you indicated that you intubated
him an oral gastric tube? |
Yes.

Does that sometimes céuse'bleeding?
Bleeding from where? |

During the inéertion process is there:
in the mouth or something like that?

No.

Never?

No.

to have the C.T.

Okay, when you took

"scan did Ms. Gorman go with you?

I don’t recall.

pid, what kind of information or. history

from EMS?

‘T was told he was seizing since 6 p.m.

That was all that they, all the information |

- And they gave him Valium.
'Okay, and then you all began the process of

{ésking Ms. Gorman and Mr. Palmer gquestions also?

Correct.

Did Ms. Gorman answer the questions that

Yes, she did.
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Q I know this is going to sound like a

unﬁecessary question but did anyone either of these two

beople confess or admit to you in the hospiﬁal that'they

had struck QS

A - No.

Q ' Did either of these people give you an
exﬁlanation for how he obtained these injuries?

A  No. |

Q Now you indicated that you saw bruising on

_several body parts, and I think YOulsaid right hand, right

thigh;~ieft-thigh; and left lower chest?
A Correct.
Q. Correct, and when you asked Ms. Gorman
abéut ;ﬂe gource of these injuries what was her response?
A No falls. |

Q  Okay, and when you asked Mr. Palmer about

‘the ‘source of these injuries what was his response?

A The guestion was directed to'bbth and Ms.
Gorman was the only one responded.
e} Okay, at some point Mr. Palmer said he was
dragging -his foot?
A | Yes, earlier that day.

Q What, if anything, would that be

_symptomatic of?

A\ I mean it could be a neurological thing,
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you know, from whatever happened earlier that day, I’'m not

sure.

Q Were you able to medically verify whether

was in fact dragging his foot?

A No.

Q. So you ail conduct the .C.T. scan and you
discover skull fractures?

A Yes.

o] Did you share that information with Mr.
Palmer and Ms. Gorman?

A Dr. Cacace did..

Q Okéy, that Would hgve been before the
héiicoptér. came to take to Chérleston? |

A Yes.

Q Would that have been before the police were
arrived at the hospital?- ‘

A - The police actually had came before we got
the results of the cat scan, they were already there.

Q Okay, dié the police ask you to not share
aﬁy information with these two? |
A No, they did not. |
é So thét;s why Dr. Cacace told them what his
findings were? |

A Correct.

Q:. And you said you were not the person that
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contacted the police?

A No, I ﬁas no Where‘near a phone.
Q. Okay, did ({CISEM appear malnourished?
A ' He seemed very thin. .
VQ‘ K Would you say he was just small orkauld,

or would it be malnourishmenf?

A He just looked very thin to me. ‘
Q. Would he be under wéight for avchild of his
size? | | | A
Yes.
Q Ndw how Iong was g at Conway Medical
Center? .
'”Af He was there until 22:33.
Q That’s 10:30 p.m.?
A Yes.
Q And what time did he arrive?
A 18:58 which is 6:58.

-Mr. Galmore: Thank you, Nurse Millan, I don’t
have any fufther questions. -
| A 'Thank you.

The Court: Anything furthex?

Ms. Lively: One moment,:Your Honor, the Court’s
indulgence?
No, Your Honor, that would be all the questions

from the State.
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The Court: /You may step down.
Ms. Lively: May she be‘excused from her
subpoena? |

The Court: Any objection?

Mr. Galmore: No, sir.
Ms. Grabért-Lowenstein: No, Your Honozx.
The Court:. Yéu are released from your subpoena.
Witness?
' Ms. Lively:  Your Hoan, can we approach?

(Whereupon, a bench conference was held off the

record in the presence of the*jury; but out of the hearing

of the jury and the court reporter.)

The Court: L%dies and gentlemen, I‘m informed
that the next witness will;be'a rather lengthy witness.
You’ve been sitting éhere almost two hours‘now, If I gave
you a break then it would be almost 5{00‘and I truly hate
to keep you here past 5. i knqw you’ve got lives and
family that rely on you so I’m going to let you go home.
I'11 ask yoﬁ if you could get back in the morning shortly
after 9 downstairs ,that way Mr. Ropp caﬁ assemble you and
bring you up for, doughnuts, Mr. Ropp?

Mr. Ropp: Yes, sir.

Mr. Galmore: May we approach, Your Honor?

The Court: All right. |

(Whereupon,’a bench conference was held off the
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Dr. Cacace - Direct Examination by Ms. Cote 352
Ms. Liveiy: The State‘is ready, Your Honor .
The Court:  All right.
Mr. Galmore: Ready,AYour Honor.
Ms. Grabert-Lowenstein: Ready, Your Homnor.

‘The Court: -'I understand my jury is ready so

" let’s bring them in.

.(Whereapon,‘the jury returns to the courtroom at

The Coﬁrtf> I see we haﬁe‘everyone back in the

t

court robm, all of the jurors and our alternates, and we

are . ready to.proceed.,'Ms.‘Liveiy or Ms. Cote?

Ms. Cote: Thank you, Your Honor.-
Thé Court: . Ms. Cote, the first withess, please?
A'Ms. Cote;f Thank you, Your Honor, the State

calls Dr. John Cacace.

The Court: Come around, Dr. Cacace.’
Dr. John Cacace
being first duly Sworn, testified as follows:
- Madam Clerk: Please state your full name and
spell your last name for the Court?
The.Witness: . John Cacace, c-a-c-a-c-e.
' Direct Examination
By Mg..COte:
| Q - Dr. Cacace, where do you work?

A Conway Medical Center.
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Q And what’s your job there?

A Attending physician in the emergency
department.

Q How long have been at Conway Medical
‘Center?

A Five'years now.

Q Will you tell the jury a little bit about

your.background and education?

A I'm é southerner, I retract that, I'm a New
Yorkef. I grew up in New York City, attended Columbia
University, went to Mt. Sinai School of Medicine, New York
City also, Albert Einstein College of Medicine for
residency and sﬁrgéry and Long Island Jewish Hospital for
regidency and emergency medicine, and I spent eight years
at Yale teaching surgéry and emergency medicine prior to

coming to Conway.

Q Have you ever testified in court before?

A Several times, yes, ma’am.

Q Do you know how many times?

' A I would say four, four times.

Q Have you ever been qualified as an expert
5éfore?

A ‘I have.

Ms. Cote: Your Honor, at this time the State

would seek to qualify Dr. John Cacace in emergency medicine
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and trauma.

The Court: Mr. Galmore?

Mr. Galmore: No objection.

The Court: Ms. Grabert-Lowenstein?

Ms. Grabert-Lowenstein: No objection, Youf’
Honor. . |

The Court: Yes, ma’am.

Ms. Cote: = Thank you, ngr Honor. Méy I

aﬁbroach the witness?

The Court; Yes.
Ms. Cote: Thank you, I'1ll show this to counsel.
Q - (Continuing) Dr. Cacace, I‘m showing you

what'’s marked for identification purposes as State’s

Exhibit 36, I want you to take a look at that and tell me

. if you recognize that document?

A Yes, ma’am, I do.
Q And can you tell us what that is?
A This is a record from Conway Medical Center

with documents involving radiologic studies and nursing
noﬁes and my, my notes regarding that day of the incident
with the child.

Q And is the child [fstull Vietim

And can you tell us the date of those?

b o I S

These were done on, the exam date was July
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14th, 2008. |

Q . Are thoseArecordé and reports kept in the
ordinary course Qf business at Conway Meaical Center?

A Yes. these are routine records' we keep.

Q Do they appear to have been altéred or

tampered with in any way that you can see?

A No, they don’t appear altered, ma‘am.
"Q Thank you .--
Ms. Cote:’ Your Honor, we would seek to enter

this exhibit  into evidence at this time?

The Court: Mr. Galmoré and Ms. Grabexrt-
" Lowenstein? . .
Ms. Grabert—Lowénstein: Your Honor, we have no -

objection to the witness referring to ‘them; “however,

wfthoup an actual the caretaker of the records being here
we don’'t know that these, we know they were képt in;the
ordinary course of business but we don't:knownanythingimore
than,thét, but there may be information in theré which
iéﬁ't referred tb, we would object tovthe actual admigsion
of the records but not his referring to them.
' The Court: Mr. Galmore? | |

Mr. Galmore: I will share in Ms. Grabert-
Lowenstein’s objéction. My cbncérn is that we don’t know
if it is a complete record. It contains nurses notes; it

contains radiology notes; it also contains his notes, but
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we do not have a problem with Dr. Cacace referring to these
;ecérdsl'

T

Ms: Cote: ° Your Homor, it’s our position that he

" was able tq'testify that they were kept in the ordinary

course of business, they appear to be a complete record.
They were all”reéords that he referred to in making the
diagnosis involvihg and in treating him.
| ' The Court: I will allow that record.

. .Mgg'Cote:l Thank.you, Your Hdno?.

' (Whereupon, State’s Exhibit Number 36 entered

into evidencé;)?.k _ . .

"Ms. Cote: (Continuing)

Q . - Now, Dr. Caéace, were you working on July‘

lie

_i@th,,zooa, in the emergency room at Coﬁway(Mediéal Center?

- A Yes.

- Q Okay, and did you treat a seventeen—month—v
old boy named (g8l VmﬁmA ‘

‘a Yes, I did.

Q Okay, do you fecalllwhat,time he was

brought to the emergency room?

A I'’d have to refer to the documents?

Q If that will help refresh your memory,

please do?

A He arrived somewhere around 7 p.m. I would




10
o AL
12
13
14
15
16
17
18
19

20

21

122
23

24

25|

Dr. Cacace - Direct Examination by Ms. Cote 357
- say.

Q. What do ydu recall about when you initially
responded to

A He arrived via EMS through the front dooxr

of the E.R. in extremist immediately evident. The child
was showing signs of a severe neurologic injury prior to

any studies or other than the nurses grabbing me and

‘'telling me to attend to the child.

Q Was he conscious?

A No, ma’am. -

Q Did he appear to be breathing on his own?
A At that time was, yes.

Q Did he héve~an oxygen mask on?

A Yes, ma’ém. _

Q~‘ . What symptoms of neurological distress did

you Qitness?

' A The child was breathing on his own, however
not conscious. The tone of the child that age is critical
and the child was exhibiting classical signs of
intracranial injury, extensive posturing of the arms.

Q Will you demonstrate for the jury what
bospuring is?

A Basically extending the neck out and the
arms out like this, twisting the arms inward, it’s a vexry

dramatic and classical presentatiomn.
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Q And is that: posturlng and those symptoms

-are those symptoms different from what you would see from

somebody suffering from epileptic seizure?
A Yes, the training to understand the
difference isn’t really that complicated, This'is a

posturing that only occurs in intracranial injury, other.

 doesn’ t appear in stroke or epilepsy seizuré.

Q; And when you see a Chlld that age and in
that eohdition with your experlence ‘what typlcally do you
gee as the cause of those types of 1njur1es°

, A ‘It would have to be tremendous force to the
skull. ' '

Q Do you remember speaking with aﬁybody from
the family that evening?

. A 1 remember the distressed grandmother.

Q And can you describe what hef demeanor was
like for the ﬁury, how was she acting?

- A She was'veryiupset, agitated. I needed to

take a moment to actually to,  take a side moment for a

‘minute jﬁst to remind her we were going to do everything we

[}

‘could and that she should stay present but not get in

between the care of the staff and the child.

Q Did you have to take time out from treating
Aydain to deal with Ms. Gorman?

A Basically a minute or so.
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Q - Were you told anything inireéards to a |
possible cause for-his condition or a reason for it in.an?
Way§> |

A I recall some conversation‘regarding the

‘mother of the chlld ‘having left the infant in the care of

grandmom a week prior:
| Q. Sco when he presented what was the first
thing you did to treat his condition?

o ‘A Immediately bfing“him to. thevresuscitation
room and'secure monltors on him, obtaln a chest x ray, and,
rapid sequence,‘rapld sequence intubation to put a tube in
the alrway to malntaln the breathlng because of the type of
1n3ury suspected the brain swelling that goes on w1th that
would very soon stop his breathlng.

Q ' Dld you give him any medlcatlon at that
point? o ! . |

A . "We routinely do, 1’d have to Look at the

;chartfagain. It’s, usually 1t’s Etomidate and

Succinylchollne and I'm just trylng to~ver1fy-that,_Which

are medications we use to rapid sequence a child. I'm

getting there, Etomidate 3 mg. and deciSion‘between
Succinylcholine and Vecuronium. Vecuronium actually is a
preferred medication for héad trauma so I, I chose

Vecuronium, so it’s equivalent medicine that paralyzes a

‘person so we can pass the tube easily so Etomidate and

. 293.
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.‘Vecuronium;is,the'gnSWervto'your'question. | |
Q - Okay, thank'you. Did you ordet»aﬁy
'radiologié;l studies or head séahApérformed?‘ -
L ‘AA,: Yes. 4
. Q 'Did yoﬁ; as paitlbf treating did you
' review those scané after they Wéré completed? L
| A Immédiately, ‘surle_.‘~ o
' "é L And what did' you see on those scané?
;A”i-v-The}scaps héd,evidencé of,. of gfay—whitél.

matter junction loss and.blon, wBa§icé1ly the brain has
:1little ups and‘aowﬁs and curvgs,and valleys and iﬁ the 

trauma they swell and you loose the distinction of those

;Jana‘intfactaniai:hemorrhage; blood.-fl'm lobking directly

aEAthg document right how'bécause‘l'd like to use the right
ﬁérmiﬁqlogy;here, extending along the falx, which is the
éenﬁer'part of the skull, left parietal lobé,éna left
‘:frontal ldbe‘parenchymal hemorrhage, that means hemorrhage .
 ££¥the‘tis$ué of>th¢ brain itéelf, again‘the distinction
,'gétwéen:gray;ﬁhite matter was suspicioué'fof intrgcranial
‘edema;.swellihg of therbrain, and skull fractures, which
hraises‘the,éoncern of chil@ abuse.’

0] So‘theée skull fractures that were observed
'on.those scans can you describe anything about that?

A They’'re not, they’re not described in this

doéument and what I routinely, my, my usual standard is to
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identify the sutures, the lines ﬁhat are normally present
iﬁ the skull, ;There are lines that are normal healthy
lines of a developing skull that finally fuses and then
there are,‘énd those lines usually are a "v" in the baék
and then a stréight line-at'the top. If lines are
different from those it’s suspicious for fractures and then
there’s depression“or step offs of the skull which are also
suspicious for fractures. Thé.exact details of those lines
I don't have. |

:Q  Okay, were you, after looking at those
scans- were you able to come to a conclusion or a diagnosis.

within a reasonable degree of medical certainty involving

,conaition?
| A .: Yes.
Q - What was that?
" A ‘Head trauma. .
Q What level of head trauma are we talking

é#pu;? I know trauma seems to me that it’s pretty serious
Bﬁﬁ what, can you just go into more detail about that?

. A Some authors, some authors break it down
into five capegpries,lobviousiy minor to severe and the
tfauma was severe, impending death is what it was
concefned.

Q - Will you talk about the distinction, you

mentioned there was a distinction of gray and white matter
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on the brain in the scans, what exactly does that mean?
A The gray, the gray and white matter are the

different cells, different tissues of neurons and

.astrocytes. essentially structural'and‘actual.brain

transmitting wires tissue.

Q ' When you see that type of distinction could
that potentlally be fatal as well? o '

"R ) The loss of the’ gray whlte matter to be

'unable to dlscrlmlnate that is 1mply1ng edema, edema has no

place to go in the skull cause ;he fixed structure and
that’s very sericus. I.thought I was losing the child.

| Q Were you able to.classify the injurylwithin
a reasonable degree‘ofemedicai éefﬁéiﬁty aeAthesevwere
accidental or hon aceidentel? |

A I ceuld“eay that the majority of the cases

.I've seen ' like this are not accidental.

t .. Q. And based on these injuries that (A<l had
Wére‘youJable'to make:a decision regarding his continued
care?

A Yes, I belleve in record time we got in

.touch with a neurosurgeon at MUSC and helicoptered the

child to MUSC for further care.
Q@ ° Why did you feel that it was necessary to
move him to MUSC as opposed to treating him at Conway?

A Conway doesn’t, you know, Conway is I must




0

10
11
12
13
14
15
16
17
18
.19
20
21
22
23
24

25

B W N R

e

Dr. Cacace - Direct Examination by Ms. Cote - 363
say a great place, a little advertisement there, and at the

same time we don’t .have a neurosufgéon on staff yet, that

. may happen some day in the future.

_ Q. So did you feel somebody-more specialized

was neceésary to treat
A | Absolutely.
Q Do.you know what time he left the hospitél,
if you’d refer to your notes? '
A . I'd have to go to the ﬁotes, at 21:17 hé

was transferred by helicopter so that would be the, I'm

,sorfy, let me correct that because the final note is 22:33 .

patient left the E.D. |

Q - And when he left were‘you able to sﬁop his
seizures? ‘ |
 :< L A The additiénai medicines that are listed
be&oﬁa thé two I discussed, Ativan, Phenobarbital are |

medicines for preventing seizure activity. There was some

‘notéd and they were easily controlled and then we wanted to

-protect as much brain tissue as possible in this situation

‘s
/

preserve a person.

Q So what you gave him was that, I'm just
trying to understand, was that more to control his
syﬁptoms?

A I actually have to honestly say I don't

recall: I, I give medications like that in anticipation
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mostly, that‘s my, my standard. We don’t want geizures,

the brain hés had enough insult already and the traveling

time in the helicopter, etcetera, if I have to I would

presé and think, I‘'m not sure I recall having seizures on

: theichild actually during the visit; I don’t recall that.

Q- You don’t recall the seizures?
A I don‘t recall seizures actually; the more

I think about it.

T QF ‘You testified about injuries on

the:skull and the brain; did you notice aﬁy other-injuriesl

on him at that time?

A I‘'m looking through notes because off, off,

_off,hand I don't recall other injuries, no, and the seizure
“that I said I don’t recollect I want to, I‘m trying to

confirm that .no one else saw seizure activity, lots goes on

during these events, no, I did not recall any other-

.injuries. The problem with if I, should I go' on, I was

just going to mention just that the problem with seizure,

Ahhe word seizure sometimes the nurses might call something

geizure that is the posturing bueiness so --

) Q You did say that you saw the posturing of

Aydain but that necessarily, doesn’t neceséarily mean that

, there was a seizure?

A Correct, it’s not, it’s not seizure and,
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you know, my, my note here, my note contradicts what I‘m
saying, it says here actively seizing with dyscongugate
gaze and that - was my initial contact with the patient and

you spend seconds with a child and type something into your

- computer and I would swear to my Almighty God that those

posture movements were not seizure activity. That’s an .
incorrect statement there, I don’t know how that fouls up
the case or anything but ---
Q No, no, no, but you, you still stand by
that hi; posturing was indicative of neurological trauma?
o A .~ Most definitely, and every other piece of

evidence I‘ve looked at in the case corroborates that,

ma’am.
Ms. Cote: Your Honor, if I may approach the
witness? ..
' The Court: Sure.
L Ms. Cote: Thank you, show this to counsel, it’s

ﬁarked-as State’s 37.

Q (Continuing) Dr. Cacace, I'm going to show

ybu what’s marked as State’s Exhibit 37; do you recognize

that?

A 'Only{ ves, in the, in the preparation for
this event I've seen this document before, yes.

Q  So prior to testifying here today did you

review that?
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- A I did, ves,
-.Q And can you identify what it is?
A It;s a medicél note- from a local Aynor

Family Practice.
M&. Cote: If I may approach real quick, I may

have given you the wrong thing, I apologiée.

A Private M.D. as well, sure.
0 Was that from Conway Medical Center?
a Oh, I'm sorry, yes, that is from Conway

Medical Center.

.' g ) 'And 1ike you previously statéd, previously
gfatéd,with youf other report is that a‘report‘that was
kept by Conway Medical Center in the ordinary course of
business? | ”

A It is a Conway Medical Center document. T

apoclogize not recognizing it sooner, yes, it is.

Q And what is the date on that document?
A That date is 7, July 7th, 2008.
" Q And can you tell us the name of the patient

.on that document?

A Richard Grimes.

Ms. Cote: Your Honor, at this time the State

.would seek to introduce, I believe that was Exhibit 39, 37,

‘I apologize, into evidence at this time.

Ms. Grabert-Lowenstein: Your Honor, on behalf
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of Mr. Palmer we have an objection. I believe the evidence
will be that this was not a document that Dr. Cacace, that

he prepared. he would then have no knowledge of whether

_it’s complete or accurate and have no knowledge of the

undérlying foundation for the report. It would be hearsay

Yand we would object.

The Court: Alliright, do you take the position
there are any subjective opinions in that or, or --
‘Ms. Grabert-Lowenstein: Yes, Your Honor,

because he cannot ---

(Whereupon, the jury retired to the jury room at o

9:57 a.m.) - | |
. The Court: May I see ﬁhevdqcument,'please, Ms.
Cote?
' Ms. Cote: . Yes, sir.
.. The Court:.l Have you had an oppoftun§ty to
rgviéw if, Ms. Grabert-Lowenstein? |
Ms. G;aber;-Lowenstein: I'm sorry, Your Honor?

The Court: . Have you had an opportunity to

.review it?

B

Ms. Grabert-Lowenstein: I have, Your Honor, and

"we’ve had a copy of that and it is the report from the 7th

of July and it was when saw a different doctor.and

that’s the basis of our whole objection is it’s hearsay as

Thé'Courﬁ: - All right, let’s send the jury out. .
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to this doctor. "It’s not part of the consultation as to
the opinion that he just rendered about the injuries and I

believe that doctor should be called'to'testify,as to his

‘examination of it. Thls doctor dldn't I ictim on the
7th. |
| ‘The Ceurt: This_was'Dr; Mossey, was‘it?
"-The‘Wibness:‘)-Meik‘Moseey; Your Honor.

The" Court 'MarkVMossey, okay. ' The thing that
gives me some problems about this particular document I
think that it would generally come under business record
exceptlon to the hearsay rule, however, that exceptlon has
an exceptlon and ;that. would be where there are subjectlve
judgments or opinlons set out’ in the ‘document and I'm, I’ m.
rev1ew1ng 1t here and. it would appear that while it
qontalns qulte a blt of objectlve information that was

l

prov1ded 1t also contains. a substantial amount of

subjective information or opinions, impressions that the

goqur had. Wwhat specifically do you'object to in this

document, Ms. Grabert-Lowenstein?

IR '..Ms; Grabert—Lowenetein: Youi~Hondr,lI, I do
'ebjeet to any of this objective statements made simply
-'bec-ause-'this doctor did not examine on that day,
’cén’t lead it, you know, lend itself to his testimony to,

. to those subjective conclusions and I feel I have to, to

preserve the record because this is hearsay.
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The Court: A All right, but let me, let me ask
Ms. Cote about. that. Ms. Cote, would you agree with me
that this document does contéin subjective findings and
opiniong by this doétoré At first I thought it was the
record of the phyéician wﬁo testified earlier.

Ms. Grabert-Lowenstein: No, it’s, it’s from the
fo}low up visit and,.yes, but those,’ you know, especially

when you're talking about the opinions of a professional

" this déctor can’t lay the foundation for those opinions and

so, you know;‘they’reigetting information in without us':

being able to cross examine the individual who made those .-

opfhions;

. .The‘Court; And I have an'inclin&tion‘to agree:
wifﬁ,ﬂwith Ms. Grabert—Lowenstéin on that point,<MsL Cote;
whgt_dogs»the State sayé>

-

stated that first comment as a business record exception
under hearsay.
' 'The Court: It generally meets that exception.

o

Ms. Cote: Yes, sir, I understand and I

P
"

undeiétana'the exceptions to that but the defense was

- allowed festerday té cfoss examine Dr. Hutson on this
incideﬁt énd this particular medical visit that those
‘records are from, so it’s ou¥‘position the door has already

been opened. He hadn‘t seen the child on that particular

Ms. Cote: Your Honor, first is our position you
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date, the 7th that those records.are from. He’s already °
testified about' it; he’s already testified to his opinions

and what he’ gaw in those records and. the jury already knows

N

.about 1t and Dr Cacace looked over and relied on that 1nA

3

‘ formlng hlS testlmony today that thls is, he ] g01ng to

ontlnue to testlfy, Your Honor, but I'm 901ng to ask hlm

5Vregard1ng -i-

" 51‘: The Court-d Mr‘ Galmore, 1s thls the. record that;
you referred to when you wexe cross examlnlng Dr Hutson?

a .wCote.y Hutson, yes, sir.

O ,_“‘ "‘Galmore I don t think I referred to a-

document. I know that Dr Hutson had hls records from'

HAynor Famlly Practlce

Ms. Cote. And that, if T may, Your'Honor;‘he"
asked Dr Hutson if he had access to Conway Medical '

Center 8 document -
; A

Mr. Galmore: Yes, sir. ..

Ms. Cote: = --- and asked hlm if he had access to‘

:the hospital v151t on the 7th and 1f he had seen that and

. what SR was seen for.

X Mr. Galmore: That’s correct,‘I did ask those
cet o : ‘

qqestions.
The Court: All right, and I'think Ms. -Grabert-
Lohenstein, you asked some questions concerning that visit

as well; did you not?

. e
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Ms. GrabertrLowenstein; YourrHonor, I believe

tﬁat the way the cross examine“went,vcross examination went

was s}mply'that Dr. Hutson was talking|about a day after

and not as-to -any.conclusions

the 7£h-having seen |
that weré madé on the 7th. It is true that he said I have;
access to the records as long as it’s my ﬁatient but as to
the Specific conclusions -~
The Court: Caﬁ you tell me what,you'object to
in ﬁhié record? f mean I'm looking at it and it would, it
would appear to me that we’ve talked about eQery bit of it?
| Ms. Grabert—Lowenstein:, Your Honpr, and I, I

understand, I understand that. It’s the very specific

conclusions of the doctor who saw 4t

and I, I object to
ﬁhe record comihg in. ;I undérstand --= '

The Court:  What specifically do YOu -

Ms. Grabertthwehstein: r Yoﬁ know what'we-have'
is a business iecord but what we alsé héve is a record that
gontains expért information and we have had no EeStimony as
to how that expert opinion was reached and that’s my
objection. They want to just put the record in, I would

have assumed they were going to call the‘doctor, you know,

" if, and that’s why I dbjeqt to the actual record coming in:

If Dr. Cacace referred to it, if he is drawing any
conclusions and that assist him in doing that but that’s

one thing, the jury seeing that record without hearing from
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Dr. Cacace —'Direct,Examinatibn by Ms. Cote : 372
that doctor is another and that’s my objection.

The Court: I look at it and I look at the
doctor!s impression and itis justiphysician'on this and he

simply says thét, and he’s quite objective, "vomiting

‘improved, that’s an objective finding,'patient discharged
to home in stable condition with instructions on nausea and
vomiting, child one year old or older, fdllow up by private

‘doctor, " that’s what he says.

Ms. Grabert-Lowenstein: - Right, but again

they’re allowed to get the opiniqn in that he was fine

without bringing in that' doctor and, and that I believe is

the reason it Shouldn’t come in. 'It's'those underlying

opinions without that doctor being on the stand.

The Court: - ifm“goihg to allow it. I think
Wefve'talked about it ---

Ms. Grabert-Lowenstein: Thank you.

Ms. .Cote: Thank you, Your-Honor.
The Court: ---- enough that and I'm not sure

. that or satisfied that there is a subjective judgment or

opinién in there.
(Whereupon, State’s Exhibit Number 37 entered
into evidence.)
Al; right, let’s bring the jury back.
(Whereupon, the jury returns to the courtroom at

10:07 a.m.)
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The Court: Yes, ma’am?
Ms. Eote- Thank you, Your Honor.
Q’ (Contlnulng) On that Exhlblt 37, Dr.

seen at the Conway Medlcal

Caoace,;based‘on that was |

Ceﬁtervemergency room exactly one week before he presented

to you?

A Yes, it was one week prior.

> Q And did you review those records from July

7th prlor to comlng here to ‘testify today as an expert°
A Yes, I did.
" Q . Do you see on those records was. he taklng

X

any medlcatlons at that time?

o A, He was prescrlbed Xyzal syrup, i.assume by
his P.M.D.- | | R |
o Q tA“And does.it say what the‘dosage of:that
:Was? |
A Yes,‘ma am, it does, it’s 2.5 mg. per 5 ml

E]

and taklng one and a half teaspoon he would be taklng _

roughly three four mg. at that time.

Q And what did he present w1th on that day?
A V~'Vomiting one to.two days.
Q And was he kept for observation or anything

like that, if you can see?
A He was not the term, you know, implies

edmitted*to the ‘hospital for-twentyefour hours in that he
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.was not but essentially, you know, the patlents are

RS

observed for quite some t1meL I’'m sure moet of us have

 experiencedin the E.R. so he spent some time there but and

it was observed but, no, he. was.not admitted to"ther

hospital for observation.

TQ .Was he seen for. any of the same symptoms

'that you saw_him’ for on the 14th°

1

Q' ' As an E.R. phy8101an as well as an expert

,1n trauma and emergency room: medlclne when you see a

had would

patlent w1th the extent of 1njur1es that Victin

you expect them to be able to be’ walklng around eatlng, or

'

Afunct10n1ng° r o ;
A'} A'meekvprior or -- )
Q - -A week prlor Or&--
.A‘:d‘:Nbl at any, ‘no, really my questlon was

foollsh because at the t1me of the 1n]ury that 3

tpresentatlon;'no; theyAWOuld not~be able«to walk'around~

'and you . know, conduct any- klnd of phy51cal activity.

..Q | In your oplnlon would they be able to eat

ot walk around earlier that day?
- . Ms. Grabert Lowensteln objection, yaéue.as to
time frame. |

The Court: Rephrase your question.

Ms. Cote: Yes, sir.




16

12|
C13)
. 14

15

17
18'
19
20

21

22 -

23|

24

25

Dr. Cacace - Cross Ex. by Ms. Garber-Lowenstein : 375
The‘Ceurt; “In the form of prior te er after
injury. | ﬁ
'Ms; Cote: Yes, sir, I'begrthe Court’s

:indulgence.w

Q. (Contlnulng) In your expert opinion, I’m

vsorry if I was vague, I want to try to be as clear as

poss1ble, would a patlent with these. types of injuries that

you‘saw“»*“'ic‘iiﬁ“E for, I'm sorry, I'm jumping around a little

blt what you saw him for on the 14th would he ‘be
lmmedlately symptomatlc? _
. A Wlth those injuries he’d be immediately
sywbtoﬁatic, yes.~ ' |
‘ ,Ms. Cote~ I have no further qaestions, piease
answer any questlons the defense may have
The Court: Ms. Grabert Lowenste:.n'>
Mst‘Grabert—Lowensteln:'4 Thank you, Your Honor
Cross Examlnation |
By Ms. ‘Grabert-Lowenstein:

-Q Dr. Cacace,‘let's get about just the 7th,

was that medlcatlon that you referred to in. dlrect was that

,medlcatlon that was prescrlbed by Conway Medlcal Center or

does the note indicate it was prescrlbed by someone else?
A " The note, that medlcatlon is llsted on the
home meds and so that clearly means someone:else.

Q And what was that medication?
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| l. A Xyzal.. |
hQ © What is szal?;- ‘
A , AI only can teli yousthat I'm not familiar .

“with the'mediCine other than I would imagine it‘s an

antihistamine. There are so many of them and there’s so

: many brand names now and so many cOmpanies that{market
~ant1h1stam1nes 1t s listed here at bedtlme for allergles
r”and the only th1ng that we use for allergles and

. antlhlstamlne are elther hlstamlne one ‘or hlstamlne two

- blocker, ;t s one of those, I would put money on that

*‘~} ‘, Q ‘Doctor, you 1nd1cated a dosage, ‘was- that a

)

: dosage that was noted and charged from the. doctor =3

prescrlptlon or. from some other source’l"

A o I belleve thlS part of the document dis

,fllled by the trlage nurse and that means the 1nformat10n

was obtalned elther from the: parents or the computer can

generate medical hlstorlcal facts and automatlcally include

Jit. I'm . not sure Wthh occurred here

Q ,»Okay, S0 it could have been from the parent

. and .that not be the actual dosage that was given_by\the

doctor? ‘

:A . That’s possible..

in - Now, Doctor, let’s go back to the 14th,
July of 2008, you’re on duty in.the E.R. and would it‘be

accurate-to say that your job is to triage the patient, get
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them the absolute first care that they need? -
A ' I'm sorry?
] Q No, let me rephrase, I'm sorry, Doctor,

that your job is to get the immediate care that .they need?
A Yes.

Q@ ° And any other treatment that the E.R. is

not equipped to do you don’t make the decision about, you

just get them to where it needs to be?

A These days we make the decision about what
type of treatment the child needs, ergo we call the
approp?iéte consultant and I dare say we hit the nail on
the head a hundred percent of the time and so I consulted
with a neurosurgeon. ”

Q | But my point being your care doesn’t look
téwérds any future care that may bé needed like in hours or
days down the road?

A I'm sorry, I can’t, all I can gay is thét I
waégconcerned about brain swelling, there would be a
possible consideration of craniotomy or brain monitoring, a
ménitof could be placed. These things the neurosurgeon can
handle but,they were all running through my mind.

‘ Q Okay, right, and, and you then got him to
Qhere'he héeded to be to get that treatment?

A And, ves, and that’s in the hands of the

neurosurgeon, sure to make those decisions.
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1 Q .Okay, and, and in making those decisions
2|’ you take note of everything that you could possibly have to

3] take into account for treatment, correct?

4 : A I try my best.

5 Q@  And that wéuld include any other injuries?
6 ; A Yes, ma’am, it truly would.

7 ' .Q A Therefs'no'iﬁjuries noted such as bruising

'ﬂ' in your~rep§rt} is that correct, Doctor?

9 ., - A i]routinely note spch things.l Let me just
10{. make sure but Ifgather‘byjyéur quesﬁion that there’s no
11} bruising ndted,[I don’t want to Qaste any of the court’s
12| time, so.I wouldfsay'there, skin exam, éorry, just having
13 troﬁble finding it,nelectroﬁiC'records, no, there was no
14 brpises.

15 3 - Q " And, Doctor, there was not total

16 différentiation between gray and white mattexr, correct?
17 j‘ A Correct.

18 Q Am I correct that if there had been total
is diffefentiatién then there would have been brain death?
20 : ; A No, ma’am, you’re not correct.

21l & . Q Okay,- but it would have meant even more
22| severity to the injury; would that be correct?

23 - . A. There should be differentiation between
24| gray and white matterl50~if there was there would be less

25| severity.




10,

11
12
.13
14

15| -

16|

- 17]..

18

20

21

‘22|

.23

24|

25

191'

o e .313.

' , .
Dr. Cacace - Cross Examination by Mr. Galmore 379
Q + I'm, I'm sorry, I think I, if there was

total differentiation I think'I, I misspoke, if there was

. total differentiation between gray and white matter would

~that mean death?

A .I may be misunderstanding and I apologize
but we need to see total discrimination between gray and

white matter. -As it gets blurry and we lose the

‘discrimination between the two there’s a problem.

Q I'm sorry, I was asking, asking it in the

‘reverse, so when there’s no differentiation that is what

indicates the severity of the injury?
A ‘Yes, ma’am.
.Q . Now you cannot tell us when, when the
inﬁury'occurrea; correct? |
A I can give you a ball park figure.
Q - But, but nothing more than that, that would
bé correct? Okay, and --- |
' A Well substantiated in the literature.

Q:f ‘Okay, but can you tell us any

.instrumentélity that caused the injury?

A Usually blunt force.

Q . I understand that, Doctor, but you don’t

know exactly what was used or may have been used?

A Having seen head trauma for twenty years

" now usually there evidence of gun barrel, hammer, knife,
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blunt instrument, and then there’s none éf that whidh |
implies the whole head had a blunt"bléw to it.

Q And, and you can’t tell us from your

examination of [fedu

who did it?:
A Of course not.-
Ms. Graberﬁ-Lowenstein; No further queétions.
5  Cross'Exaﬁination

By Mr. Galmore:

. Q  Dr. Cacace, ‘it was réadily apbéreﬁtfto you
aS'soon:as yéﬁ‘entered theAroom fhat this child was
suffering from a neurologic injury?

'A Yes, sir. _

Q - AndI think you‘séid_that‘waS baSed.on4yoqr

actually seeing the posturing?x

A Yes, sir.
Q + And you saw the fact that he was not
conscious?
‘ A Yes, sir.

Did you see any éxternél injuries to the
head area? |

' No, sgir.

Did‘you see any bleeding?

No.

Scalp injuries or anything like that?

N O R S © B 4

No.
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Q And you decided thatvit-was éppropriate to
run a C.T. scan; is that correct?

A Yes, sir.

Q Okay, and you reviewed the C.T. scan; what
wefe your findings?--

A The findings by the radiologist as well as
myself cause we, I review thesé things as well, again if I
may, was intracranial hemorrhage with blood extending along
the falx,. phe center portion of the brain, and within the
left pariatal lobe, left frontal lobe consistent with
hemorrhage, parenchymal hemorrhage, .that’s brain tissue
hemorrhage, decreased distinction between gray and white
matteé whichlis suépicious for intracranial edema and skull
fractuiés which were not delineated but the radiologist was
conéerned to remind me that it was possibly non accidental.,

Q So am I understanding this correctly that
there was a skull;fracture but there was no external
ability to see skull that fracture?
A | Verf often.
Q Now you talk about the losé of gray-white

matter differential could the loss of gray-white matter

differential help us to establish a time frame when the

injury was inflicted?
A " I believe it can, yes.

Q I think you talked about you a ball park
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1 figure?

2 , , .A Yep.

3  Q Can ybuigive‘us that ball park figure?

4 a. Thirty-six hours.

‘5 | | Mr. Galmore: Yes, sir, thank you very much, no

6| further questions.

7 - . Redirect Examination

87*By Ms. .Cote:

| IR L Q _ Dr. Cécacg; did you have a nurse working

10” with you that night?

11 . A . Yes.

12l © .. @  Who was that?

i3 o A That was Tina Millan.

14 } . Q And do youfrefer or rely.on her hoteé at

:A15. a%l.in ég%ing upiwith your expert 6pinion?

.16 ‘ . ‘. AA - I depend heavily on the nursing staff at

17| Copnway Medicél Center} surely.

18 i Q " I'm going to ask you to refer to Exhibit 36
19| and part of thatlExhibit are nurses notes?

20 FE Mr. Galmore: I would object, Your Honor, tﬁis
21 line éf inquiry has already been covered by a previous

22 -%itness. |

23 .,. ' Ms. Grabert-Lowenstein: Join the objection.

24| . - Ms. Cote: That’s cbrrect, Your Honor.

25 - The Court: ‘Understand, understand, I think I
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know where she’s going and it was raised on cross so I'm

going to allow it.

Ms. Grabert-Lowenstein: Thank you.

Mr. Galmore: Yes, sir.
Ms. Cote: (Continuing)
o) And that’s page one of four at the bottom?
‘A . I'm sorry, I'm so clumsy with these notes
here.
) Take your time. |
' A 'Okay,‘éne of four, yeah, got it.
' Q Do you see any notation regardingAﬁruising ‘

. under the heading assessment?

A Yes, I do, yes, in fact I now, I'm just

‘human, I .am not God, I have great faith in Him, but I will_‘
"say to you I stand corrected in that, and Tina does this

.often and as, as well as many of the, the nurses,‘we work

as a team, and they point things out to us, and whether
this makes me look like a real fool or not I recall now
Tina pointing out to me that the child had bruises on the

right hand, right thigh, and left thigh, bruises on the

'shin bilaterally, scratches on the belly. Tina is

obsessive compulsive even more than I and sometimes some of

‘the doctors are annoyed with her but I love her and she
"corrected me-that time and I in the malay did not support

the documentation but actually recall the conversation with

317




318

© 12

14
15
16
11
.18

19
20

21}

22

23
24
25

Ul o W N R

13|

Ms. Burkg - Diréct Examination by Ms. Lively -: 384
her. ‘
Ms. Cote: Yes, sir, thank you.‘ I‘havé no
fﬁither questions.
' Mr. Galmore: Nothing further, Your.Honor.
Ms. Grabert-Lowenstein:  Nothing further, Your
Honor.‘. | |
. The Court: Very well.
'Ms. Cote: Your Homor, we would ask that Dr.

Cacace be excused.

The Court: Any further need for Dr. Cacace?-
Mr. éalméreé No, sir.
' Ms. Grabert-Lowenstein: No, Your Honor.
" 'The Court: You’re excusea, Doctor, and yoU’re‘

- released from your subpdena, ‘thank you for coming.

A Thank you.
Madam Court Reporter: I’1ll take those.
A Yes, ma’am.

Ms. Livély: The State would call Pamela Burké
ﬁp the stand. ' '
Pamela Burke
. being first duly sworn, teétified as follows:
. Madam Clerk: Please state your full name and
.spell your last name for the Court?
- The Witness: Pamela Burke, b-u-r-k-e.

Direct Examination
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By Ms. Lively:

Q Ms. Burke, where are you currently
employed? |
A The Medical University of South Carolina.
And what are your duties there?
o A I'm a pediatric fliéht nurse for the

[N

Children’s Hospital.
Q Okay, and in being a pediatric flight nurse

do you have special training for that particular duty?

A © We do.

Q Okay,_énd are you up to date with that
training?

A I am.

Q0 - All right, so are you currently the R.N. or

i

flight nurse on what is it called, is it Megicare?

A Megicare.

Q Meéicére, is that correct?

A Ees.

Q All right, now, Ms. Burke, did you have an

opportunity to be called in on a case involving a toddler

““in July, specifically July 14th of 20087

A I did.
Q - Okay, please tell this jury what has to
happen in order for Megicare to get involved with a

particular patient?

319




320

)

10

11l

12
13
14
15
16

17

19
20

21

22

23
24

25

c

Ms. Burke - Direct Examination by Ms. Lively 386

A A patient will present to-a doctor’s office

" Oor an emergency room:oxr alréédy be a patient in the

hdspital and that physician will then call our physicians

~ for a consult and they will deéide if the patient needs to

be transported for a higher level of care at which time
will be the time to go.

. Q@  All right, and .is that what happened in-’

.this particular case?

‘A Iﬁ is.. :
o Q How long does ft‘take'you toifly from MUSC
to,lto Conway'Medical Center? |
B A About'forty minutes. .
Q . All right, was there any problems in the

timing of you'getting'theré for this-particulaf,flight

‘within forty minutés?

A No, it doesn’t, doesn’t appear to be.

"Q Okay, pleéase tell the jury ekactly when it

18|'was;that'you got the call that you Were going in to, to

Conway Medical Center for a patient?

o A It was at 8:59 p.m. on 7-14-08.
. ' Q Okay,. 8:59 p.m, and whenever you got that
call do-you have any information wﬁatsoever regarding the

condition of that particular patient?

' A We will get a weight and sometimes some

information.
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Q. Okay, and did you receive any information
so you could prepare yourself for that particular flight?

A It looks. like this. case we werée told it was.

- a seventeen month old who.was dropped off at the

grandparents a'éouple oﬁ days ago and EMS waé cailed:
.toﬁight;beéauSe ﬁe was "not acting right, Begaﬁ.éeizing
today,” then they.calléd EMS,rthe patient was brought té.
the'hospital and continued to seize. ‘ o |

Q ‘Okay, so wben you have that informétion
regarding that it’s a seveﬁteen—month;old with seizures
what dd'you‘have to have -on' flight to make sure you can
care for the ch11d° o '

A We have to have monitoring capabllltles as

'well as a approprlate medlcatlons

. Q' . Okay, and dld you have that that those
items ‘with you on that fllght?
A They’re standard on every fllght

Q Okay, now, Ms. Burke, -what time dld you .

'actually arrive at Conway Medical Center?

A We arrived at the patlent ] bed31de at 10

Q Okay, and when you arrived at the patient’s

bedside you said we, so was that you and another person?

A A partner, yes, myself and a respiratory

;therapist.
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Q . Okay, and so whenever you got there please

tell’the-jury what it was that-you observed“regarding.the

seventeen month old at: that tlme?

A*' Okay, . the patlent was 1ntubated and on a

.'ventllator, breathe sounds were not -equal 8O- he had’ better
ebreath sounds on the rlght side’ than ‘on the left llstenlng,
hhls heart rate was hlgh hlS 81nus tachycardla, his pulses,
were a little weak skln was plnk and pale and cool and - .
:but he‘had:been seaated"alreadyﬂand-was‘waking‘up. He did

only withdrawAwhen'he_was waking‘up, his upper»arms and he

moved his right better then his left but. I didn’t see

’anything else move; pupils‘were large and.not reactive' to

g

iight‘ his‘abdomen waS‘soft'f“He had~two I.V.’'s ; hiS"‘
saturation at that tlme,.hls oxygen saturatlon was ‘96
percent which is good, but did qulckly drop after that |

o Now, Ms. Burke, the 1nformatlon that you :
had was thlS a.critical case or not°

-~
%

A Yes.

N

't . . Q' Okay, did the child at any time, you said

that he didn‘t, he wasn’t reacting to light}'ie that

~correct?

A Yes.

" The pupils, okay, .and was that a.concern

'fot you?

a Absolutely, it makes you think of a head
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injury. |

0 Okay, and in regards to his oxygen
saturation you.said“it was at 96 percent when you were
there but then it dropped, piease explain what you mean by‘
that? | |

A He was 96 percent saturated getting 50
pércéht oxygen on tﬁe ventilator because his breathe sounds
were unequal we pulled-his tube back so he was then
oxygeﬁééing both lungs, wventilating both lungs and it came

back up but it did drop_to'81 percent so we increased his

oxygen and manipulated his tube to-imprové that .

Q- "'Was he breathing above the ventilator?

i
N

A ' When he was awake, he was given, for
intubation he wasAgiven a medication a paralytic,
ghemically paralyzes that patient so that théy don’t fight
the ventilator so that you can get the intratrachael tube
placed without trauma... -

' Q Now please explain you said when he was
;wake was he in any way, shape or form responding to you or

speaking or anything coherent?

A . He wouldn’t be able to speak around his
/tuube. |

Q Okay.

A So the only, but the only movement I saw

"him do was a withdrawal which is not a purposeful movement
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g0 it‘s just simply a response to stimulation and waking

up.

"Q, A A‘reflex, okay ' Now, -Ms. Burke, hoﬁllong

d1d it take then for the fllght to go to MUSC was it forty :

,mlnutes?

A We left the beds1de, we llfted off there at

;10 38 and got to ‘the’ hospltal at 11:13.

Q - - And when you arrlved at’ the hosp1tal who

actually greets you there to take over the care of the

,ch11d°

A Iagave, I gave the patlent over to a nurse

‘and also Dr Tecklenburg was at the bed51de at. that tlme

.Q‘ Okay, and durlng the fllght was there any
problems or concerns w1th the chlld at that time?

.JA" - No, ma'’am, it looks like the fllght went

‘Weli;A

ot Q. : All rlght _and oncé’ you actually arrived at

‘MUSC did you have any ‘additional care for this partlcular

patlent?
A No, ma’am

Q- All rlght so that‘concluded\yeur duties

"wath thlS pat1ent°

A . It did.
Ms. Lively:,‘ Okay, all right, thank you so much,

answer any questions the defense may have for you.
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The.Court: Ms. Grabert-Lowenstein?
| N Cross Examination
By Ms. Grabert-Lowenstein:
| Q - .You’re just simply here today to testify
about --- '
A o Theltransport.

1

and transporting him

Q - receiying‘
and then legvihg'him within the care of MUSC?
- A I am.
Ms. Grabert—Lowenstein: No further questions.
Cross Examination
By Mr.'Galmoré:" ‘

Q S Nurse”Burke, did you perfofmiany test or

‘any procedures on [fui Grimes?
A Other than monitoring, no.
Q - Okay, did you observe any external injuries

to his‘head?

A I did not. : He wasn’t a full c-spine'which '

ﬁeéqs he’'s héd a neck collar on and his tapée would be, his

 head would be secured to a rigid boaxd.

Q 'Yes,.sir, you said you did not? !
A But I did not, I did not chart that I did.
Mr. Galmore: Thank you very much, no further

-questions.

Ms. Lively: That’s all for this witness, Your
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Honor,. if she may be excused? |

Ms. Grabert-Lowenstein: No objection.

Mr. Galmore: No objection.
“The .Court: ' You may be excused and you’re

reléased frbm'ydqr~subpoena.
| Ms. Lively: Your»Hond?,Amay we approach for one
ﬁoment?
The Court: , Certainly. 
© Ms. Lively: Thank YOu:~

(Whereupon, a bench conference was held off the

- record in the presence of the jury, but out of the hearing

of the jury and the court reporéér,f
The Court: Take the jury to their jury room,
Mf{ Ropﬁ, make sufe.theY’re comfortable. We have a matter
that-we have to take up. | |
(Wheréupoh, the_jgfy rétired to the jury rooh at
10;34 a.m.) ’ ‘
The Court: Before we gét inﬁo her let’s take a
quiék break, okay. ‘
- Ms. Lively: Yes,>sir, thank you.
(Whereupon, a recess was taken and‘fhe fﬁllowipg
takes placé on the record after the recess.)
~ Ms. Lively: Your Honor, the State would call
Dr. Donna Roberts to the stand.

The Court: All right, what are the issues for
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The Court: She’s there.

Ms. Lively: Okay .

The”Courf: _ Leﬁ’s just have her sworﬁ;ﬁ

Ms. Lively: Yes, sir.

(Whereubon, the jury returns to the courtroom at
11:00 a.m.)

Dr. Doﬁna Ray Roberts
‘being first‘duly sworn; testified as follows:
Madam Clerk: Please state yourAfull name and

spell your last name for the Court?

" The Witness: My full name is Donna Ray Roberts, -

my last name is spelled r-o-b-e-r-t-s.
" Direct Examination

By Ms. Lively:

Q :.Dr.'Roberts, where are you éurrently
employed?
| A ' The Medical University of South Carolina.
H Q And what are your duties at the, at MUSC?

A I'm an attending neuro-radiologist.

Q Okay, and what is a neuro-radiologist?

A ..What I do is look at images of the brain

-and spine, both in adults and children.

[

" Q 6kay, and how long have you been a neuro-
fadiologist?

A I've been a neuro-radiologist at MUSC for
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five years and in fellowship for two yeéfs before that.
‘Q All right, and are you board certified?

A I am board certified and I also have an

~additional certificate in neuro-radiology from the American

‘Board of Radiology. -

0 All right, and, Dr. Roberts, will you give .
the jury the benefit ofﬂYoUr éducational background?.>
| “A &és,‘I Went to Ciemson'University'and

graduated in cdmputer'engineering; -I went to the

‘University of Colorado and got a masters degree in

biomedical enginéering; i went‘to,medical school at the
MediCaanniversity 6f_South Carolina. I then coﬁpleted a
five-year residency in radiology at the Medical Uhiversity;
I'then did a two-year fellowship in ﬁeuro—radiology at the
Uhivérgity of California in San Francisco.

Q ~ And once again héw‘long have you actually
worked in ﬁhe'field of neuro-radiology?

A. A BetWeén’the fellowship and being an
attending seven years. '
. Q '.Okay, and in regards to negfo-radiology
have you e?gr testified in court?

. A:- Yes, I have.

- Q Okay, have you ever been qualified'as an

.expert before?

A Yes, I haﬁe.
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| Ms. Lively: Your Honor, at this time the State
would move to enter Dr. Donna Roberts as an expert in
neuro-radiélogy.”

The Court: Mr. Galmore?

Ms. Grabert-Lowenstein: No objection, I'm
gorry, Your Honor, on behalf of Mr. Palmer.

Mr. Galmo;e: No objection, sir.

The Court: Very well, she’s so admitted.

Ms. Lively: Thank you.

Q (Continuing) Now, Dr. Roberts, did you have

an opportunity to become involved in a case of a young

éeventeeﬁ—moﬁth—old toddler by the name of
-
A Yes, I did.

Q Okay, please tell the jury how you became

involved in this particular case?

A " You asked me to review some images, some

C.T. scans of the brain. c
o) Okay, and what information did you have

_prior to contact by me as to what had happened to this

_child?

P

A I had no information before you contacted
me.
Q o Okay, and were you there whenever the

images were done for this child on July the 15th, 20087
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Dr. Roberts - Direct Examination by Ms. Lively 404
A No, I was not.
Q Okay, all right, so when you came in to

review this case were you seeing everything for the first
time?
. A . Yes.

Q . Okay, now what information was provided to
t o T

vyou for you to render an opinion?

A . I was given the C.T. séan.of the braiﬁ
performed atAC;hway'Hospitai on July 14thf 2008; I was
also given the C.T. scan of the brain performed at the
Medical Universitonn July 15th, 2008: ‘I've also reviewed
additional records such as the autopsy reéort, I’'ve séen‘
some pediatrician visit clinic notes and I saw the EMS
fepoft. | |

Q. Okay, and based on all the information that

you had do you believe you’ve got a full‘picture in order

to provide or render an opinion for this jury here today?
. ‘A Yes, I do. |
o Okay, and in preparation for your: testimony
hé;e todéy in order to.further aid the jury did you prepare
anyéhing for .them to‘actually view while you testify?
| A ~ Yes, a PowerPoint slide.

Q ~ Okay, and what does this PowerPoint slide

show for the jury?

A It, it’s images that were part of the C.T.
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seaﬁs performed both at the Medical University and at
Conway Hospital. | ‘

. Q Okay, and why is the PowerPoint helpful for
you as a radiologist te Ee able te have the jury understand
what you’re saying?

. A As a radiologist my job is to interpret'
images and so it would be useful for me to show the jury
what 'I’m seeing.

Q Okay, and ie it-difficﬁlt for a layperson
to look at an image like.a Cat scan or MRI and know Qhat it
is that they’re looking at?

o A- n‘It can be, yes. '

‘Q;? Okay, all right, now the images that you’re
901ng to provide to us those images were done by whom?

A  One of the C T. scans was performed at
Conway Hospltal and the other one was performed at the
Med1ca1 Unlver51ty .

. Q Okay, now, Dr. Roberts, after you looked at

all of this infqrmatlon have you consulted ‘with any of the

i while he

other people who had contact with [gedul

.was actually being cared for at MUSC?

A .. I have spoken with Dr. Schandl and Dr.
hbel;

Q And who’s Dr. Schandl?

.A' She’s the pathologist.
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Q 4‘She performed the aﬁtopsy?
A Yes. |
: | Q And'who.is Dr. Abel?
A "She'ié éhe forensic pediatrician.
Q. Okay,lall‘right,'and sé‘after you received . -

~all of this information and reviewed the, the images before

- we get to thé PowerPoint what, what injuries did you

actually see on this.child?

o AL . Thé injuries that I saw on the C.T. scans
wereé blood around the brain. I saw severe swelling of the
br;in. I saw a loss of the graffwhite differentiation
wh;éh indicateé to me'deadvbrain tissue, and I saw severe
frabtures.. | .

Q Are you‘aware in, in any of»thg subjective

history>of this‘child‘whenGVer you’re 1ookihg;at‘these

VQCans, would that'métterg like stories as to possible

mechanisms of the injuries?
A My findings and intérpretation are based
golely ‘on the images.

Q Okay; so your observation is objective?

s . A Yes.
'é Okay, okay?
A Excuse me.
:'Q Sure, now, Dr. Roberts ---

The Courﬁ: Bobby, could you help Dr. Roberts
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with some water; you got it there, Doctor?

Ms. Lively: (Continuing) or

- Q | Dr. Robérts -—-
The Court: . Do you need the screen down?
Ms. Lively: Yes, sir, Your Honor.

The Court: Ladies and gentlémen of the jury,

~we’re going to try to operate this PowerPoint with the

lights no dimmer ‘than they are now so that you can see the
witneés. If you . have difficulty seeing iﬁ or if there’s a-
glaré or whatever would you, please, raise your hand and
let me know, okay. Can everyone see that fairly.cleérly?
If Ms. Lively will stay out of the way you éan, okay, very
well. '

Ms. -Lively: Yes, sir, thank you.

(Whereupén, Dr. Roberts’ PowerPoint présentation
is played for the jury.)

Ms. Lively: (Continﬁing) _

Q . ﬁow, Dr. Robexts, you told us that you

reviewed the images for , will you, please, "

tell us what is portrayed in this particular image that

.we're seeing right here?

A Yes, these are pictures from the C.T. scan

that was performed at MUSC on July 15th, 2008, and this is

a 3-D reconstruction of the bones of the skull of [kl

-. - In. this picture you see here this big bone in the
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front is the frontal bone; these are the eye sockets, and

this is the opening for the nose and this line right here

that goes from side to side is called'the coronal suture

and sutures are the places where the bones of the gkull
come together, and in newborns they re open but as the

Chlld gets oldexr they start to fuse together to the SOlld

,skull of. a normal older child or an adult; and in the case

because of his age they were not
compietely fuged, however, on the C.T. scane -~ if you’ll
scroll it a-little bit, please .-- as I scroll around to the
side‘of the head --

] Q | Is that it?

.K One more, please,‘however, his sutures are
not fused but they were separated- unnormally widened and’
that indicated-separation of the bones of the skull, the

frontal bone from the two ~bones on- the side of the head

.called the parletal bones

Q .Dr. Roberts, let me- stop you rlght there,

'what can cause the separation of the suture in the skull?

A What can cause it is a traumatic force or
else swelling.of the brain.

Q@  All right, thank you, all right, and then
you’ve noted the fractures here. Will you explain what,
what type of fractures we’re seeing here?

A . Right, so this again here is the coronal
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suture and then this bone on the side of the head, the left
side of his head, is called the parietal bone and this line
here is abnormal. This is a fracture, and if you scroll
some mofe for me, please, as we scroll around, if you could
continue to écfoll, you can see that the fracture line
extends to'tﬁe back of the head and it separates this
pagietal bone into multiple pieces.

Okay, could you écroll some more, please? As we
get around to the back of the head these are also sutures
but again where the sutures here come together they’re
slightly separéféd.

Q " And in the images‘thaé you actually saw
before you made this reconstruction what are those
fractures célled; what is the technical term for them this
gide of the head?

A . The. technical term for it is ‘comminuted
fracture.

Q Okay, and a comminuted fracture just tell

the jury what a comminuted fracture is?

A It just means that the bone is separated

Y

into multiple pieces.

Q Okay, and what type of trauma would need to

or force would need to be inflicted on a person in order

for a comminuted fracture to take place?

A - It would take severe traumatic force to
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éreate these type of fractures.
Q Okay, thank you, if you’ll continue.
What’s the next thing we’re. looking at?

A If you could scroll some more for me,

‘please? As we scroll aiound to the right side of the head

'tHia is right parietal‘bone -- and if you’ll continue to

scroll -- and;agaih‘we,see multiplé lines going through the
right parietal bone which are fractures separating the
right parietal bone inte multiple éieces.

Q L And, and once again in regards to these

fractures we’re seeing on this side of his, his skull would

that also require tremendous amount of force?

A Yes, it would -- continue to scroll, please

-- and again on the right side this is the coronal suture

again and you can see separation of the frontal bone from

the parietal bone.. Can you just scroll?

Q And once again these are scans from where?
A " These scans are from MUSC.
o Q = Okay, now what are we_seeing here, Dr.
Roberts?
. A So what we’re seeing here are pictures from

the C.T. scan that was obtained on Richard Grimes at Conway
Hospital on July ‘14th of 2008.
. Q And before we get into some of the other

pictures, how important was it for ydu to have the scans of
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the patient that were taken immediatelf upon entry of the
E.R.?

A It was very impoftant becausé I was able to
see the state of his brain at the time or very close to the
time:of.injury. | |

‘ Q 'Okay,'and, and I know YOu‘re going to talk
about this, but what was the”state of his brain that you
observed in those C.T. scans from Conway E.R.

A I think the most,concefning thing for me

" was that there was loss of ‘distinction between the white

matter that’s in the middle part of the brain and the gray
matter or the cortex on the outside of the brain.
Q ' . Okay, and as a neuro-radiologist and within

a reasonable degree of medical certainty was this a

'critical and grave condition for this child?

A It was a donditibn that I would expect no
meaningful recovery.

Q ' Thank you. I'm go to go ahead then.
Please explain to us some of the other images that you’ve

provided for the jury?

A Okay, this is a side view of the head which

was part of that C.T. scan, and I don‘t know if you can see

with the lighting in here, but the fractures can again be
seen through the parietal bones, the bones on the side of

the head, and the next set of pictures from the C.T. scan
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that I'm going to show you are images that start at the top
of the head and éxtend down to the bottom of the head so
wéfre just goihg tovkind of sqroll from the top of the head
down to the bottom of the head, and I‘ve also included a
C.T. scan of a nprmai sevenﬁeén—month-old child just to_ﬁse

as a comparison and that’s on ‘the left side and this is the

scan of on the right'siae;
Q. Gﬁve”me'just~a‘minﬁ£e,_lét me see if I can
meSQVWith the'bfiéhtpesé bn this just a sécond? |
;‘1A.V“ Canaicél,l think it 'might be okay“when we
scfoli-furthér down. 4 |
| o Okay, I'1l just leave.it alone then, thank
you, Df. Roberts. All right, bdntinue‘to explain what it
is that we’re séeing. |
‘ | A . Okay, if you cduld,scroll some- down fqr me,
please, a li#tIe bit more, please, dkay. So we’ve started

at, the top and now this is still‘pretty close to the top

4nd this is a normal for comparison.. On this side you can

gsee, and we’ll be able to see a little bit better as we
scroll down, but there are areas hére'thaﬁ aré very bright
on the scan and you cén seeiit a little bit more on this
side than which is the.left gide than you can see it on the
éight side and those bright areas represent fresh blood and

that’s because fresh blood on a C.T. scan is white so, and

if you could scroll down. As, as we scroll down you can
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continue to see more fresh blood going around the brain.

Q Dr. Roberts, let me ask you real quick just

to kind of put it in layman’é_terms, in the normal for.

comparison brain what are those squiggly looking lines that

we're seeihg;'is that what yoﬁ’re talking about the
d%fferentiation of gray-white matter?

A - It is, and if we could sgroll down'I
actually.havgl I'ghow that indicate a 1it£1e bit bétter..
These are, these:éreas again are indicating the fresh blood
around Fhélgrain._ If you could scroll --- '

' | Q | I'm sorry, what I was going to ask you is
that can you give us your opinion,as:éwneurQQradiologist
within'a reasdnéble degree of medical certainty as to
whether or not thefe was any old iﬁﬁufy or old -blood on his
brain?

A . I wouldn’'t be able to tell that. 7

_ Q Okay, all right. So based upon the images
that you’re looking at right now what did it appear, Was it

an acute injury meaning a recent injury or an old injury?

A Thisg is an acute injury, a recent injury.

Q Thank you, okay, if you’ll continue,
please? '

A If you could scroll down, continue to

scroll déwn, pleage, we’re again just seeing the blood

around the brain. Continue to scroll down, please, okay, -
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and so I‘'m not sure it’s projecting very well, but in this

normal brain here you can see an area that’s dark in the
fcenter of the brain and that’s called the white matter and
- then outside of that there’s an area that‘s just sllghtly |
:brlghter and that s called the gray matter or cortex.
‘That’s the part of our brain that let’s us think, let’s us

"feei,'letﬂs;us.talk,‘see, move, and basgsically the part of-

our brain that'makes us human and that’s the gray matter,

ﬁand you ‘can see the dlfference between the white matter and

_the gray matter in the.normal bra1n : I ve kind of got it

‘flndlcated by a squiggly yellow 11ne, however, in the case

brain I do, I do not see that

differentiation: You can’t see a distinction between the.

 gray matter and the white matter. There’s, there’s that

‘loss of distinction and that to me indicates dead brain

tissue and it’s a very ominous sign, we call it the big

'bright brian sign and to me it indicates no chance of

meaningful recovery.
| , Q ‘ Okay, and once again when was the, what'’s
the date of this pa;ticular C.T. scan?

A "~ July 14th; 2008.

'Q  And the information you had was this the

first scan that was done of JEIR
A Yes. If you could continue to scroll down,

please. On this next slide I’m indicating severe brain
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.swelling and basically if you look at thernormal brain you

can see that the brain doesn't go, the white part out here
~is the skull and the brain doesn t go all the way out to
the skull. There are lnfoldlngs of the brain that youAcan

see but in the case ofiﬁ you cannot gee that

because the braln is so swollen that it extends all the way

,,out to theyskull and that 1ndlcates severe brain swelling.

' T Q - And when a’ patient has severe brain
swelllng like that are they, in your experience are they
able to walk eat breathe, function'> : A

V A The findlngs on the C.T. soan would‘4
indicate to me_that the patient would notdbe»able'to walk,
eat,‘funCtiontnormally. R - |
| Q- :Alllright, thank you,'qontinue?-;
| A - If you. could scroll please,-just‘continue :
to;scrOIl, again this bright area<isjblood,around the‘:”
brain,’so continue to scroll down, -again blood around the
braln, and if you could just- continue to scroll on down to
the bottom, this is ba81cally showing that there s blood ;
around the entire brain.

E The Court: Do you need the llghts back: up’

Ms. Lively: . Yes, sir, Your Honor, please. B
The Court: Mr. Ropp? V
Ms. Lively: ’(Continuing)

:'Q Now,, Dr. Roberts, were, have you ever
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worked in a hospltal where you dealt with pedlatrlc

pat1ents° )
K A Yes.
:'”Q" Okay, and where‘was that? |
- Af,A I deal w1th pedlatrlcs patlents at the . -

Medical'UniVer51ty of South Carollna~and I've also served"

‘as’ an attendlng neuro- radlologlst as - St Jude Chlldrens

“Q ) Okay, and w1ll you, please,,tell the Jury

typlcally in a. small chlld at g age what type of

sfractures, 1f any, would you expect to see from a fall or
bumplng of. the head'> | |

“A ‘ well that would depend on the type of fall
1f it. was . a fall from a two or three story w1ndow ‘then I
wauld expect to see the type of fractures that I see on the

s, If it was a fall from standing ‘I

scan of

wouldn t expect to see a: fracture at all

Q hw okay, to give you .a hypothetlcal if a chlld’

- were to be knocked down by a large. dog or pet could that

cause the k1nd of~ complex fractures we see in 4

LA " A’fall from standihg I would not.expect to
see a fracture. .
Q " .Well, Dr. Roberts, in your experience would

you expect to see this type of a fracture if the child were
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to fall out of a stroller?

A No, I would not.
- Q Okay, and why is that?
A Because these type of fractureS-indicate to

- me,that it required severe force:to create them.

Q And you’ve mentioned, well let me ask you

thig, when you’ve, seen a patient with these type of complex

-and severe fractures what is the normal history that would

you get in your experience?

A The most common indication and where'I've
seen these type of. fractures is in a patient following a
motor vehlcle acc1dent ‘

: Q * And you’d already testlfled regarding the
gravity of"what you saw from Conway E.R., ‘in your oplnlon
as a neuro- radlologist did he have any chance -of recovery
from those 1n]ur1es° .

' A In my opinion he would not have a chance
for meaningful recovery.

Q Now, Dr. Roberts, one of theethings in
radlology that you .do; well let me ask you, is one of the
thlngs you do as a radiologist is to try and determine the
timing of fractures and injuries to a particular patient?

. A Looking at the images I can have an
indication of the tiﬁing.

Q . Okay, and, and how can you do that, what do
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you look for invregardslto.iadiological exams to, to be
able to try and tell whéether it’s a ffesh injury, old
injury, healing injury, that type of thing? ‘
. AE I c¢an look at‘the; thé, the, the, what the

blood looks like, that gives me an idea of if it’s a new or

“0ld injury. I can look at the state of the brain and

determine if it’s a new or old injﬁry and :I can loék at the
fractures and see {f there’s any evidence of healing.’
Q And let’s talk about the blood. I think

you've]already testified that within a reasonable degree of -°

‘medical ¢éftainty can you Eell this jurY'whether or not the

blood was,acuﬁe 6r_old?
A I can say ﬁhereﬁs_acute'blood.there; I
can’t .say if there’s old blood there or not but there is

definitely acute blood there.

Q  Definite1y acute recent blood?
A " Yes.
Q' -. 'Okay, now let me ask you in regards to the

’

fractures thét'you saw on‘the C.T. scan, was there any

indication of healing on those fractures?

A - I saw nO‘indication‘of healigg.
Q j:fénd in regards to the status of the brain
or the appearanée of the brain that you‘saw from July 14th
from Conway E.R., based upon the state of'the brain that

you saw would a person who had this kind of injury be able
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to functlon or would they have been immediately
symptomat1c7»

i

‘AN‘ . A person w1th this type of injury would be

llmmedlately severely symptomatlc

Q. f, Okay, and will’ you, please, tell the jury -

what type of 1mmed1ate symptoms you. would expect to see

based ‘upon your experlence as a neuro- radlologlst°

A'. The type of symptoms I would expect to see
is. an alteratlon or loss of con301ousness, alteratlon in .
breathlng, llkely selzures, a chlld would not be able to
walk move, play Wlth toys, eat ' A ’ .

Q- Would it be poss1ble for their, torwtbe
child or patlent‘toffoam'at the mouth? |

‘A | Yest ‘ |
o o) What type of seizures_would you expeot to .
vismally see of tbat particular patient? Okay, well let me’

ask you, what type of body movement could you expect to see

from a child sufferlng geizures from a traumatic braln-

-injury?

, A . Well I would say,that from the state of the

'bra1n I would not see purposeful body movements

: Q' Okay, and I know in your job as a neuro-
radlologlst you' re very conflned 1n regards to the
objectlveness of your oplnlon, would that be a falr

statement?

345 .
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A Yes. . |
Q Okay, but I, I do need to ask you whether

or not YOu.can teil,ns.if'it would be reasonable under the

‘circumstances to expect'this Chlld could have been 1njured

Y

*A’n I don t, 1n, in my oplnlon a Chlld w1th ’

thlS type of braln 1njury cannot be functlonlng normally

‘ﬂfor any perlod of tlme

=Q~f ' And functlonlng normally once again was

that what you ‘were testlfylng earller eatlng, mov1ng,

”playlng? R B 'A‘.l’f‘ o ' R

”.A_ ' Exactly, yes.

Q ’ If I prov1ded you w1th hlstory that he had

eateh'that.day and was»up that.day and,then became

: symptomatic around 4:00 would that sound reasonable?

A" I would not ---

' Ma. Gbabert:LoWehsteint I’'m going to object

that there’s facts'that aren’t in evidence in that

'bypétbetical.
o Ms. Lively: | It’s just a hypothetical, Your
‘Henor;‘v A | ‘
The Court | I understand, I‘m goiﬁg to allow. it.

‘Ms. leely Thank you. |
é (Continuing) All right, if I provided you

with a history that the child had eaten that day earlier in
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the day and had been up that day and then became

symptomatic around 4:00 would that seem reasonable?

A . It would not seen reasonable to me that a
éhild cbuld eét and be up after suffering this type of
trauma.

Q ‘Okay, so when trauma was inflicted is it
your opinion within a reasonable degree of médical

certainty that he would have been unconsc¢ious, seizing, and

critical?
A 'He would have been acutely symptomatic.
Q Okay, acutely means immediately?
A Immediately, yes. |
o Thank you. VWhat‘do fractures indicate to

you in‘regards to a mechanism of injury; does it have to
be, tell me if you know?
A I can’t tell the mechanism of injury. I

can just say that it was some type of severe force. '

. Q Okay, all right, would it indicate that the

brain, I mean the gkull, had actually come into contact -
with an object; can you say that?

‘A Yes.

Q. Okay, and in regards to that with the brain
coming into contact with the object, can you tell us or do
you feel comfortable telling us in your expertise why there

might not be any type of outside indication of impact?
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A : Soﬁetimeé particularly if the force is a

blunt force on a w1de surface there cannot ‘be, there can be

times when'there is not external ev1dence of injury. |

‘;‘ L*Q;'A4 Okay,sand whatrabout the partlculars of a

Achlld's skull how absorbent is that skull to force?

’ 1A}~~ A Chlld’S skull 1s more compllant than 1n
an adult skull: |

._Q*x Okay, so'would“it'be, in -your experlence

,would it be unusual for there to be no outs1de 1nd1cat10n

of an actual traumatlc force on’ the scalp of a child with

hav1ng these type of fractures°

A . No.
-Q tNo, okay, and'once'again why‘ieﬂthat?
A ' Bécause at times if a Surface,’for example,

is- a large surface and it’s a blunt force ‘it can be the

potent1a1 that there would not be external injury.

,Q.' . Okay,¢wou1d the skull;abeorb that force?
A‘Ae Yes.

: .0 ,However,-what do the fractures indicate?
A That even though the shull'was compliant

the force had to be very severe in order to, to cause it to

:break into;multiple pieces.

Q - Ahd this force based upon what you saw with

.Aydain was it on both sides of his head or could you give

ug that opinion?
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A Theré,wererfractures on-both sides of the
head but I can’t give an opinion as to what caused them.

Q Okay, can you give us your opinion within a

reasonable degree of medical certainty as to whether or not

you believe the fractures and the‘éubdural”hematdma, which
is the bleéding onAtﬁe brain, would have occurredﬁét the
samgftime?-iﬂ |

‘ A Yes, they both seem to be at the same age.

,>bkay,'éo they’re both the samé.age in your

opinion?: -

‘A’ Yes. |
| o 7V'Can ydu_tell~ﬁS-°r think 6f any naturally

suffering from? .- ‘ e u
"A  No, I cannot..
Q Would it be possible in your opinion for

4

‘the child to have inflictéd these injuries on himself?

A . No..

Q - When you’re presernted with a child who

‘doesn't have a history of a motor wvehicle accident or

“falling from a-two story building or some other traumatic

8o

event What'conclusion do you normally come to in your

opinion. as an expert?

A.  In my opinion that ‘there was some type of

severe force thgt caused this whether it be a motor vehicle.
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‘ac01dent dropped from a two story bulldlng, or

1ntentlonally applled

4

Q- Okay, but you just don't know,,is that -
‘corféét?, ,r: |
" :4A‘.A‘ Right.
g Okay -
‘MSi Lively? h Onémmeﬁentl*iouf Honor?;-

The Court Certalnly

" _Qd' . (Contlnulng) And one just to clarlfy, Dr

'Roberts; if you ‘don‘t mind do you remember talklng about

the sutures of a chlld‘”’ﬁi vage, correct?
A .Yéé. L o
‘/Qt‘iv All rlght now. 1n the images - that you

showed us there was qu1te a blt of Sepdration, we. dlscussed
that,;correct?,'v Lo
'~;5 Al': Right: |

g 1‘&oﬁ7when:youwéée that‘in{a child his age is
there ahyAtipe of normal diagnoeisfthat you expect to see
something like‘that'happen with a ohild:since they’re not,
it’s hOt‘fdeedjbone yet?.- . | ) |

A If the brain were to sWeli for whatever

"caﬁse that could cause the sutures‘tO'éeparate.‘

Q'- Okay, but when you’'re seelng the fractures

'along with the brain swelllng is that a normal dccurrence

for a child this age for their sutures to be so separated
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with all the injury that you saw with him?

A . ‘To me it jusﬁ.indicates-the gutures are
separated,'could either be due to the force itself that
sepafated them or due to the brain swelling that,i‘also see

on the images.

Q'" Okay, but ---
. A Or both.
'Q .. Okay, or both, so it‘s all inclusive, the

force, the fractures, the swélling, all of' it could
contribute to sutures sepatating? |

aA Yes. |

Ms. Lively:: Thank you so much, Dr. querts,
please. answer any questions the defense may have.

The Court: Ms. Grabert-Lowenstein?

Ms. Graberf—Lowenstein: " Thank you, Your Honor.

Cross Examination

By Ms. Grabert-powenstein: .

o) Dr. Roberts, you mentioned that one of the

examples where you’ve seen these types of injuries is

children in car accidents and there’s a period of. time from

the time of the accident till they get to the E.R.; would
that be an accurate statement?

A Yes.

Q Okay, and ig that when you would first have

knowledge of their symptoms?
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A " Yes.
Q- Okay, what’s the average amount of time

‘that that takes, you know, in terms of transport or when

-you would have seen those.children?

A I can-give, I cannot give an accurate
answer to that question, but I would think that it would
happen rather qulckly

Q’ - When you say quickly could it be fifteen
minutes to a half an hour or to an hour?

A I would assume so.

Q - Okay, and so it would be reasonable to

thlnk that 1f a child was transported by emergency medlcal

,personnel at 8ix and was breathlng on their own d1d show

other symptoms but that there may have been' some perlod of

time before that that the 1n3ury occurred? If the injury .

-didh't occur like within fifteen minutes or something like

that,because_theyjre breathing on their on; would that be

accurate?

A I'm not sure I understand the.qﬁestion.

' Q Okay, counsel asked you about 4:00, my
Question to you is that.if the patient is breathing, the
child is breathing and breathing on their own at say 6:00

then there, there had to have been some period of time

‘before that that injury occurred before those symptoms

"showed up? Could there have been a period of time say a




b S - WO * B S " I -

10
11
12
13
14
15
16
17
18

19

20}

4
22
23

24

25

0 "0

Di, Roberts - Cross Exam. by Ms. Grabert-Lowenstein . 427
half an hour, forty minutes?.

A Yeah, I think I car’t answer, I can’t give

1 . . . .
you an exact-time of when, when a patient nba, would stop

breathing on their own, you're using that breathiﬁg on
their QWn. | '
| 4Qi- ‘Would you say that wiﬁhin an hpur-would be
a limit to where thése injuries could have happened, éhat
they could have happened within that time?

A _“ To me these injuries appear to be acuté in

such -that the patieht would be acutely symptomatic. I

.can’t give you an exact minute or time period but acutely

symptomatic. A
I Q . If there was evidence that the child.was.
checked on at about 4:30 and they-were sleeping fine then
you, if, if the injuries had happened prior to that would
§ou expect symptoms to be seen?

A | Yes, I would.

Q You wouldn’t expect the child to just be in
there nofmal so i1if that’s what reported then they wouldn’t
be normél, the injuries occurrea gome time after that?

o A ‘Well if the child was functioping normally
I'woﬁld have expected that the injury occurred after that.

Q And functioning normally could mean

sleeping normally? I realize it’s difficult but is in

essence what you’re saying is that when you do have a child
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1] that is functioning hormal}y thqse?injuries had .to happen
'2| some time after they were functioning normally?
3 A Yés, I can say thét.
34'; Q In your estimation can-ybu give us‘; time
5| - frame that these had to happen during?
6| , E A I can’t give an ek%ct ﬁime.frame.
vl Q  We know they didn’t happen the day before?
8 A .Yes.
9(" Q- - And likely not say twelve hours before?
10 A . If i’m given the ﬁistory-that the child has’
il "been eating, moving then I wbuld'nbt ekpect that - they had
12§ héppened befofelthat! | | | |
13 Q' ° So if they had eaten breakfast, hadieaten
14 .lunch,,of put down'for a‘nap,,you,woﬁldn't exéect that if
15“£heY'had been injured prior to, to that time?
16{ A Yes.
17 Q ‘Y§u've already éovered this somewhat but
18 can you téll.us,anything aboué the mechanism for the x
19  injury? -
20] . | A I can’t tell the exact‘mechanism from the
21 'iméges but it would had to have been some type 6f severe
'22H~f6fce.." : |
23. Q. ' Okay, could that be like somebody coming up
24.,and hitting the child on both sides out of.ﬁrustration?
25 | A If it was a severe force.
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Q And obviously you can’t tell us who, you’re.
not/.you're not here. to answer that part.of'the équatibn(
are yoﬁ, Doctor? _‘.
‘ A . No, i’m not,
.0  Okay --

" " Ms. Grabert-Lowenstein: : And if I could have

© just one moment but. I don’t believe that I’m'going to have

any other,qdestiqné.
! No further questions.
‘The Court: = Mr. Galmoreéﬁj
s 4;" er..Galmoré: Thaﬁk you, sir.
” . Cross Examinatioq‘

By Mr. Galmore:.

' -Q Goéd morning, Dr. Roberts.
; "A . Good morning. ‘
Q Is it éorrect"to say that you -were brought

‘onto the case as a consultant?
A As an expert witness.

Q As an expert witness, yes, ma’am, you never

actuélly treated A%
'. A No, I did not.

‘d‘ Okay; but you revieWed thé”C.T:?SCans both
‘from7Conway Hospital and. from MUSC and you reviewed his
%@dical file from Conway Hospital as wellnaé the EMS report

and the medical files from MUSC; is that correct?
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“A T d1d not rev1ew the complete flle, just
gsome files, I mean some notes, but_ not the complete file.
Q  Yes, ma‘am, let me ask you about the suture

separation. Were the suturee.separated'by the force or byh

" the swelling? =

%

v“fA’ 'rI'wouldn'tgbéiableito tell.
: le‘ 3Okay, therefwae Swelling of the ‘brain in
'thie'case?‘ - ‘
| Y o Yes;bthere was
Afd: ‘inas there a difference in the amount of :

N

vswelling from the C T scans done at Conway Hospltal and

the C T scan done at MUSC°
A There was about the same amount of
swelling.

\Q - 8o there was "’ no 1ncrease 1n swelllng

- overnight or anythlng llke that?

a No.

Q f -Can you givelus any information about the

‘rate of swelllng in this case, how quickly the braln would

have swollen°

A No.

Q I guess I'm trying to figure out is it
possrblerfor the swelling on~the_brain to, well it’s
possible for it to cause a suture .separation; is that

correct?
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A.  Yes.
Q - .-Is it possible for the swelling.on the

brain to exacerbate the fractures?

A " The éwelling would not cause the‘fractﬁres.'
Q No, I did not say cause, said exacerbate?
A I'm not éﬁre.whét'yoﬁ mean by exacerbate.

Q ’Okay; if there was a smail fracture and

there was swelling could the swellihg result in increasing';

the size of the fracture? '

A I wouid»nbﬁ expect- it to extend the
fractufed | - ‘l A |
| Q wokéy,~bﬁt itﬁcpuld cause'ﬁhe~suture |
 sépafa£ion? ‘ |
A Yes.
‘ Q' _Were theré.anyéihjuries el /ictim
: >A I did not have images of thé'ﬁeck.
Q Okay, you can’t anéWer“that question?
A I cannot.

Q | Could you tell us if CECCUNEM hit somethiﬁg
"or had been hit by someﬁhing?'

) A I couldn’t tell.

Q- Lboking at these, at these fractures you're
not able torsay'ifaperhaps he was impaéted into a wall or
table or something or if an objecéxhit‘him such as a two by

four?
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A No, I can't. '
‘Q ' You 1ndlcated that there was a loss of

gray- whlte dlfferentlal is that_correct?
*A - Yes.

'AJ‘Qg‘ Are you able to glve the jury a tlme of

¢

«1n3ury based on the amount of gray whlte dlfferentlal that

‘ you were able to see°

'4‘.‘."A’h5‘ What I can say is that I would not expect a:

Chlld Wlth thlS loss of gray—whlte dlfferentlatlon to

:functlon normally

0 K Can you glve us any 1nformatlon about the
rate of loss of gray whlte dlfferentlal°‘
’ A“: On the first C.T. scan that was prOV1ded to

me from Conway HOSpltal there was complete loss of gray—

4wh1te dlfferentlatlon throughout the upper part of the

braln. o ;o

Q;' ‘Well I guess the questlon is how long does

'1t take to reach a p01nt of complete loss?

- A - It can happen, it can'happen yery qulckly;
the brain only needs to go'axfew minutes without oxygen or .
blood.v -‘ , |
. 'Q So just looking at the gray-white
differential are you able to tell us when at a specific
time when these injuries were inflicted?

A I can‘t give a specific time.
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Dr. Roberts - Cross Examination by Mr. Galmore 433
Q Can you give us a general estimate?
A I would not expect the child to be

. functioning normally with loss of gray-white

differentiation.
Q well looking at the injuries, the

would have been

fracturés, I think you said that §
immediatelf symptomatic; is that correct?

A Yes. |

Q Based on looking at the fractures are you
able tb‘give.us an estimate of when these'injuries would
have occurred? ‘

A I can’‘t tell at wﬁat time the injuries
would have occurred. |

Q Okay, with the injuries that he received.
what type of.symptoms would he have?

A I would expect a child to have some type of
altered or loss of consciousness, shallow breathing, not
functioning normally, not eating, not playing with their
toys, not moving. '

. Q . Is it possible that the child might appear
to be asleep?

A - I guess I would need to know if the child
was unconscious or asleep.

Q Well if the child were uncoﬁscious ig there

anything that a person could, could know by looking at the

359
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Dr. Roberts - Cross Eiamination by Mr. Galmore 434
child to tell whether that child was symptomatic or
unconscious or asleep?
' A I think a pediatrician would be able to
answer that better. |
Q Okay, can you tell us how many impacts to
the skull took place in this case?
A I can’t. .
Q When you looked at the'C.Tt'scans were you
able to see any evidence of any old frégtures?
f A I didn’t see any evidence of old fractures.
Q - Could this have been a case where there was
perhébs é series of’smaller injuries that led to these
fractures? | .
A To me it looked like that there was such

Severe‘forcé by.the, the,.the fact that the fractures were

comminuted that it would cause so much injury to the brain

‘that the patient would be acutely*sympt:omat;‘.cf

Q An acutely means what for the jury again?
A Immediate. '
Q In your medical opinion would it be

pbssible that these injuries would have been inflicted

perhaps three dafs before this child reported to the

“hospital?

&

A No.

Q Would it be possible that these injuries
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were inflicted two days before the chila reported to the

- hospital?

A . No. . '
Q. It's your, would it be, is it possible that
thesé injuries were inflicted some time duriﬁg'the day that
this child répbrted té'the hospital?
A Yes. |

Q Okay. let me‘ﬁut}it in context, I‘m not

. trying to confuse you. If we had testimony that EMS. was

contacted at 6 p.m. ‘on Monday is it your feStimony'that' o

these injurieéfwould have had to~havesqccurred SOme'time‘on:"
Monday? | ’ |
o fA;i¢luYes;' .
Qv Cpﬁld:the fractures to the headihaﬁe beén‘
caused by shaking the baby? ‘ |
' A " iNo. }
- Q - Can you ;el; us if phe fracﬁures'to the, to-
the ‘skull are intentionai or accidental?.
. 'A 'H I can‘t tell,
Q"  'Did the'police ask you to gé to the home to
see if there was:any objéétfér*éurface that\ébuld have

caused .these injuries?

+ ' - A_ ' No.

Q -+ 'Did the Solicitor ask you to go to the home

to see if there was an object or siurface that could have
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-,caused these 1n3ur1es°

} ‘.A . No. ‘
T .0 a bid anybodyAbringfyeu any object to ask you

1s’th1s ob]ect con51stent w1th somethlng that would have
'caused these 1n3ur1es? ‘ -

A» 'l'.’N(_DA,.‘

Q ‘i So you weren't presented w1th a two by four‘

5‘and asked 1s thls what did 1t°

N
4

EJA:?tf‘Nq_ : | | -
"Q“i ’And‘youxcénhbﬁhﬁéll us Whplinflécted these
;iﬁfuriesg' ?. o h e : ,
, "]’A;fih’Nbi,‘.} :ﬂ : nii"‘f"“
,;ﬁr; Galimore: Thank ‘you, very much Dr. ROberts

S T

The Court-,{-Ms, L1ve1y°‘r
NMs. leely-f I wasn't‘901ng to redirect’ unless
Grabert Lowensteln had questlons
l;%;h:f', _The Court Okay,\_
| ' Grabert Lowensteln « Itheve some cross based
en;Mr;/Galmore s, just brlefly | J
»; ' Recross Examinatlon
By Ms..Grabert Lowensteinv' |
gQ_ Doctor, what‘tlme was the Cc.T. scan‘taken
at Conway Medical Center? |

) I don‘t recall the time.

.Q Okay, in terms of if it could have been
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caused by the shaking, if that shaking was violent and -.
threw the child into something or where the child was hit

into an object could it have caused those injuries?

A There had to have been some type of impact.

Q And, and that shaking could have caused
‘that? | a

A ' The impact.

Q You can’t tell us what initial-symptdms

would have been shown because you weren’t there when he
became symptométic? You can’t tell us like what what
series of symptoms happened?

A I was not there when he was sympfomatic.

- Q | Okay, if a child was breathing, sleeping

.normally, and had functioned normally prior to 4:30 p.m.

would it be your testimony that those injuries had to
happen some time between then and when he became
symptomatic at 67? -

' A . My testimony is that the child would have,
the forces were so severe that the child would have been

acutely or immediately symptomatic.

Q You’re not saying that they had to have it

" just absolutely immediately but that it would have been

very soon after the injury?

A - Yes.

Q Okay, possible that say half an hour, forty'

363
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" minutes could have passed?

: A . I can’t give an exact time.
Ms. GrabertELowenstéin: Thank you.
The Court: Ms. Lively?

Ms. Livély . Yes, Your Honor, we’ve already

, publlshed the actual PowerPoint to the jury, however, I'd

like to have this marked and’ put in as State’s Exhlblt
Numbexr 38?"

The Court: What do you’have there? -

Ms. Lively: 1It’s just the priﬂt'ouﬁ of the
Powef?oint, Your Honor. |

The Court: All fiéht.

Ms. Lively:' And like I said the defensg was
prov1ded prlor to ---

Mr. Galmore No objectibn.

-+ Ms. Grabert-Lowenstein: I don’t then have an

- objection. I’d just like to see it again.

The Court: All right, without objection. Do

L

you proposge to submit that as one exhibit?

Ms. Lively: = Yes, sir, I think it’s easier to do
‘that. | |
, The Court: Are they numbered by any chance?

Ms. Lively: I'm sorry?

The Court: Are they numbered by ahy chance?

Ms. Lively: No, sir, they are not, they’re
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paper clipped together but we can get a large stapler and

.put them together for the benefit of the evidence.

The Court:
Madam Court

. The Court:

“during the next break.

Ms. Lively:
Madam Court
Honor.

The ‘Court:

‘Ms. Lively:

(Whereupon,

entered into evidence.
~ Mg. Lively:.
Roberts, Your Honor, if she may be excused from her

* subpoena .

The Court:

- The Court:

Ms. Grabert-

" The Court:

excused and released from your subpoenal

Ms. Lively:

Cynthia Schandl next,

Ms. Grabert-

Mr. Galmore:

K _._365 L
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How would. you like them, Ms. Babb?
Reporter:  Stapled together.

All right, we can have that done

Okay, thank you, Your Honor.

Reporter: It’s Exhibit 56, Your

Number 56.

56,nthank you, Your Honor.
State’s Exhibit Nﬁmber 56 ﬁarked and.‘
)

“That was all I héﬁg for Dr.

Any objection. -
No, sir.
Any objection?
LoWehstein: ~ No, -Your ﬁonor.

Dr. Roberts, thank you, you’re

The - State is going to call Dr.
Your Honor.

Lowenstein: Your Honor, if we could
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Dr. Schandl - Direct Examination by Ma. Lively 440

" just have our table put back, take just a moment.

The Court: - Is this the one where we have[the
issue? |
' Ms.'Lively;‘ Yes, sir;” o
i ‘..The4Court; Okay, weli-let's let the jury take a
guick break and I’'ll handle that while they’re.out, '
| Ms..Lively; ~ Yes, sir._f  '

.. (Whereupon, the jury retired to the jury room at

©11:55 a.m.)

Dr. Cynthia Anna Schandl
being first duly sworn, testified in camera as follows:
Madam Clerk: - Please state your full name and
spell your last forAtheACouré?' | o

© The Witness: Cynthia Anna Schandl, s-c-h-a-n-d-

Direct Examination
By Ms. Lively:

0 ' Thank you, Dr. Schandl, what was your

, involvement in the case of a minor child by the name of

Victim Victim

A I was the forensic pathologist. I

2performed the autopsy after his death.

Q Okay, and what date was that done?
A The autopsy itself was performed on July

19th of 2008.
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1 objecﬁions to Ms. Graham telling the jury since they’re in
2| - their chambers that they’re excused for lunch.uptil quarter-
3| of two?

Ms. Lively: That was going to be my question,
so yéu;re not géing{to*bring them back out? |

The Court: Do you have any problemsiwith that,
Ms. Grabert-Lowenstein?.

Ms. Grabert-Lowenstein: No, Your Honor.

B 0 N1 o U

The Court: For the Deputy just tell them,  that

10f saves us from bringing them in.

11 Ms. Lively: That’s fine. 

12 . The Court: - Okay, we’ll do that, we're at case.
13| Ms. LiVeiy: Thank you. '
14)° (Whereupon, Court was recessed for lunch and the

15 lfollowing takes place on the record after the lunch

16; fécéss.)

17 a The Court: Bring the jury in.

18 E; : (Whereupoﬁ, State’s Exhibit Number 62 marked for
19 ;dentification.)

20| , (Whereupon, the jury returns to the courtroom at

21f 1:42.p.m.)
22 ' '~ The Court: All right, if you would swear
23 Dr.'Schaan,

24| Dr. Cynthia Anna Schandl

25 P being first duly sworn, testified as follows:
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Dr. Schandl - Direct Examination by Ms. Liveif 458
Madam Clerk: Please state your full name and
spell your last name for the Court? | .
The Witness: Cynthia Anna Schandl, s-c-h-a-n-d-
T e
' Direct. Examination
By Ms. Lively:
. Q  Dr. Schandl, where are you cuxrently
eﬁployed?. | .
A 0 I'm employed at the Medical University of-
South Carolina in Charleston,'South~Carolina,‘invthe
Department of Pathology and Laboratory Med1C1ne, the
Medical and Forensic Autopsy Section.
Q Okay; and, and what is your formal title?
A I am aufOreneic pathologist and associate
professor. | | | | 7 |
'Ql And~hoW'long have you been a forensic
pathologlst Dr Schandl°
A' - I've been employed on facultylas a forenslc
pathologlst since 2004. ’
Q How many autopsies have you performed since
- 2004?
A Over two thousand.
Q And, please, describe to the jury exactly
what pathology means? | |
A Pathology the word means the study of death .




11

10

12
13

14

16]

17

18]

19

20

21

22
23
24

25

(- I - W I R N S )

15

e e et D D L L T .?ﬂuﬂéég”
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gso ology for4the gstudy of and path‘és of death of disease

"and in that death-and disease processes includes injuries,

includes natural disease'proqésses. “It’s a whole range of
things, so in order to become a pathglogist one first
trains to become a’déctor so you go through medical school.
After you’ve done your bachélor's degree you go'through
medical school to train to be a doctor, and then aftér
getting your medical degree you go énlto train in the field

of pathology; so again the stuay of death and disease,

which I did my training at the Medical University of South

Carolina and that- training, the fufﬁher training after
medical school is called a residency;, and I trained in
anatomic pathology and clinical pathology which are two
différent'main bfancheé depathplon. . There’'s a lot of
overlap but basically coﬁéring the.range again of. of
diséase processes. and also . during my training I did an
additional year which is called aAfellowship year in
specifically the field of foreﬁsic Pathology;.and following
ail 6f those training years there are board examinations by
the American Board of Pathology in'those areas of patholoéy

that one is trained; so I have taken and passed board

‘examinations through that body, the American Board of

Patholbgy in anatomic pathology, clinical pathology, and
forensic pathology. '

0 Okay, so you’re board certified in all
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three of those areaé of pathology?
A ' Yes, ma’am. ‘

'@ - Okay, and is that certification still
cﬁrrent-énd'ycu’fé sti11 actively practicing as-a
pathologist ; is’thét correct?

oA Yes;.ma'am;
Q. All;right; now, Df} Séhandi;faii of those

things-that you were just hgw discussing basically

" describes youriédﬁcaﬁiénaiibackground as well as your hands

on experierice in‘pathblogy; is Ehat.éorreCt? '

‘A Yes. |

‘Ms.'LiveiyE Okay, Your Honor, at this time the
State would 6ffér'ﬁr.iCypthia Schandl as a, an expeft in
forensic path6109y?f - 4

The Court: Ms. Grabert-Lowenstein?

Ms. Grabert-Lowenstein: No opposition, Your
Honor, on behalf of Mr. Palmer.

Mr. Galmore: No objection, Your Honor.

The Court: All right, very well, she’s so

" admitted.

Ms. Lively: ' Thank you, Your Honoxr, thank you.

Q (Continﬁing) Now, Dr. Schandl, were you

' working at; in your field of forensic pathology in the, at

MUSC on or about July of 20087

A Yes, ma’am. -
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Q Okay, and did fou have an.opportunity to
come into contact with, well let me back up, how do you get
é particular case assigned to you; how does that happen?

A So thexre are several forensic pathologists

that work in the section. We take turns basically what we
call on service, so whoever-is on service for that day or
that week will be contacted by the differenf county
coroner, so sgince the State of South Carolina has a coroner
system in most afeas it is the county coroner who
determines in their locality, their place, which
individuals and which cases need to come to us for an
autopsy; so thé cases are referred to us from counties all
oﬁer South Carolina. The coroner will generally call us
ahnd let us know whaf information they have about the case
and let us know that, that we’re going to have a case, so
that’s how cases are referred to us and as far as who’s on
sexrvice that day that just depends on, on our schedule
which is revolving.

Q Okay, and were you contactéd regarding the

need for an autopsy to be performed on 'a child back in July

of 20087

A . Yes, ma'am.
Q And who was it that actually contacted you,
which coroner; do you recall?

A I have the paper work in front of me, I can
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certainly check. | .
Q - Okay?
A This éése was feferred to us by Mr. Robert
Edge,,thélHorry County Cofoner.
‘ Q. Now when, when the coroner contacts you

what type of information is normally relayed regarding the

need for the autopsy?

A - Well. some of the information surrounding
the qircumstances, whatever might be known at the time.
It's always an ongding investigation when we’re getting the
casé, or not always but often; 80 we have whét is called an
information form that sort of directs us to take down the

information that we’re going to need including their name,

the date of birth, the date and time of death, any
=circﬁmstances again,thét théy’reAaWa:e,pf surrounding the

death; so those are the kinds of information that we, we

get‘from the coroner, when .they know that information.
Q Okay, and did some of that, you say

sometimes it’s during an ongoing investigation, is

sometimes the information provided to you given to you in a

‘very general form as in we believe this or so far we know

this?
A Yes, ma’am.
Q Okay, all right, and forensic pathology

what is your goal in regards to going in during the
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autopsy/’what.kind'conclusion are‘yourattempting to'reach?

- | A . Well it’s 901ng to: depend on the type of
fcase, but overall in every case our goal 1s to determlne
the cause'of death, so did the person die because they had
. a heart attack or did the person die because,they were -
shot, 'that’s:cause of death and in addition to that“we
*'also Ery to determlne a manner of death.

5

The manner of death is, one of five thlngs in our '.

© N O D W N

9] .state. It canpbe homicide, sulc;de;«accident,
10 iundetermined or natural':so those are our five choices; sonﬂ
‘- 11 .that’s the other main component that we are- tasked w1th

12 Dependlng upon: the type of case we’re also: trylng to

13| document 1njur1es, document dlsease processes Inlsome
14‘tcases we re trylng to determlne 1dent1f1catlon, so it _
Vlh'.really depends upon the case ' But,. but the, the bottom
'16] line 1is "that We re trylng to determlne the cause of death
17 and the manner of deathj ‘
18 | o Q Ckay, and do yod, how objective is your
19| pegspective on-how you look at the body as it’s’presented
20 to‘youé | |
21...{ | : h, " Well the objectivity comes from the fact
'22 _that basically we’re~deaiingxwith, with factual information
23 'so regardless of what we aie told on the front end of the
‘24 ‘case I, I‘have to”coﬁe to the case jnst to look:at the case

25} itself. "So the way that, that.annautopsy flows after thec
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case is referred to-us the, the body is- brought up to the

autopsy sulte, 1n1t1a1 photographs -are taken how that body

" comes to- us, S0 whether they re- dressed or undressed we, we

capture that o
' At that p01nt the clothlng, 1f there is clothlng,
will come- off and then we capture what’s called the '

external examlnatlon where we’ re looklng at 1dent1fy1ng

~features, how tall the person 1s, how much they welgh do

they have scars, do they have tatoos, what's the color of

':thelr ha1r, thelr eyes, those sorts~of thlngs, are*there

fany 51gns of 1njury to the outs1de of ‘thé body, to the

skln, to anythlng else that we can see externally, so
that's another part: of . the autopsy ‘and we- are, yes, we re
also documentlng that photographlcally and on dlagrams so"‘
as’ I go 1t's sort: of -a layer by layer approach

- QA k, Okay,»and was thls approach used in regards

\Vivs

A Yes, ma‘am:

Q,:‘ Okay,land Dr. Schandl will you, please,

'tell the jury what day you actually performed the autopsy

on this child?

! A ,Yes,'the autopsy‘wasvperformed‘on July 19th
of~%008.‘ | | B o
. Q. And.other‘than the information that, that

the Coroner Robert Edge provided to you what other records,
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if any, did you review prio; to beginning the autopsy?

A I can‘t tell you exactly what I reviewed
prior to the autopsy because I don’t remember, but the.
child was, was an MUSC patient before he died and I do have
access to thosge records, at least what is available at that
time. They have most of them eiectronically so I presume
that I was able to review those records prior té, to
looking at the body.

Q Okay, now you, YOu just basically started

to describe to the jury where you start in regards to an

autopsy, will you, please, describe to the jury in regards

to the specifics with i did you begin with an

external observation of any particular things that you

might notice or injuries that you might document in this

particular case?
- A  Bure, so in loocking at, at this child,

Victim is how I have his name in my file, he

had several bruises to different parts of the body so those
are things again that I'm seeing outside; so I, I make a
document of those before we do touch the body in any other

way, so there were several bruises to the shoulder, to the

"legs. There was nothing, no cuts to the body. There were

no, there was no broken skin what we might call
lacerations; so like for example if you hit a cantaloupe

with a, with a hammer you’re going to break the skin of




bt it e

376.

'Dr. Schandl - Direct Examination by Ms. Lively 466

that cantaloupe, there was, there were no findings like -

N

that on this child on the external examination, so just,
just some bruising here and there.

| Q - And, and, and in regards to the bruising

'how was thdt documented for a record in this particular
céseZ | | |

A :Iﬁ my casés'I‘iike to documént in, in at

least‘twd'different ways aﬂd in:this one as well by

) ~J 24} [4)] [ (8]

- sk'photographs{ so taking photographs of, of the child,

10 .oﬁérall photographé'a5ﬁwell-as some more'close up

11: photographs of bruiseé and other things that I‘m seeing,’

12 and in addition to photographs I also draw them on what we
13| call a body diagram which is just a little tracing in this
14| case of a small child‘and then I put a little circle here
15/ for what might be .a bruise and I’ll mark it and wmeasure ‘it
16 and put the measﬁremeﬁts down, so a diagram and pictures.
17 ' _“ : | Q - Okay; and did'you, once again you did that

18] in this particular case as well?

19 ' A Yes.

20 Ms. Lively: And may I approach, Your Honor?
21 The Court: Yes. |

22 o Ms. Liveiy: (Continuing)

23 Q ' I'm going to show you what’s been marked

24|- for I.D. State’s Exhibit Number 62 --

25 Ms. Lively: Let me show it to defense counsel
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with our eyes so looking in the m1croscope, so all those
different components we do with each organ system and that
would include the braln‘andcln people who haven’'t donated
organs the heart, the‘lungs; and all the organs.

o | Does the --- ;o

Ms. Graberthowenstein: Your Honor, I'm sorry,
I don’t mean to interrupt, counsel, but couldAwe approach,
we need to put somethlng on the record

(Whereupon, a bench conference was held off the

record in the presence of the_jury} but out ‘of -the hearing

.of the jury and the'court reporter.)_

The Court Take the jury out.

(Whereupon, the jury exits the court room at 1: 55

The Court: Ms. Grabert-Lowenstein?
Ms. Grabert-Lowenstein: Your Honmor, I just feel
like we need to put on ‘the record the juror who is our

foreman was doz1ng at the very least and durlng probably

‘the entirety of Dr. Schandl’s testlmony. I'm just

concerned we need to put that on the record to see if

‘there’s an issue or if he’s made aware of it then, you

iknow, if he can stay awake, but I felt like I needed to, to

put that on the record and have it documented.
The Court:  What do you suggest?

Ms. Grabert-Lowenstein: I'm sorry?

.N".]"

-l
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“Ms. Grabert-Lowenstein: I agree, Your Honor.
‘The Court: So perhaps we’ll see if this issue

. resolves -itself, okay.,

- Ms: Grabert Lowensteln Thank you, Your Honor.
The Court: ~ You ‘think’ that s the best way to
handle it, Ms. —;
' Ms. GrabéftrLowenetein:~ I think it ie;hYour
Eonor, I really do. o |
.fhe Court .'Mfl'Galmore?
xMr. Galmore :'Yes; sif;’Your Honor, I think it's
nrohably best-just to monitor the jurors in general to see
if.it'happens again; e | » |
The Couit;l 'All right, and, and I'm, the reasont

I'm w1111ng to do that is. because Dr. Schandl is just

tgettlng cranked up. She’ S ba91ca11y glven her, her

qualifications>and is developlng her methodology but she

~hasn’t gotten 1nto any of her flndlngs and let’s, let 8

just see what what happens, okay:
Ms. Lively:  Yes, sir.

(Whereupon, the jury returns to the courtroom at

2:04 p.m.)

The Court: I'm sorry, we had.to take a little
quick break. I would admonish you all that this is very
important testimony, as is every person who testifies in

this court, please try to remain alert and attentive to
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this witneés and all other witnesses.

Ms; Lively: (Continuing)

Q . Thank you, Your Honor. Now once I think we
had talked about the ekternal'information that you

documented regarding § and then you were moving

on into the internal organs. What I was about to ask you
was you mentioned. that the child had been an organ donor,
does that.in any way affect your ability to still do what'’s

required of you as a forensic pathologist?

A In this case, no, no, ma’am.
Q And why is that?
A Well in this case this child was in

hospital for a time before he died and in this case
injuries were documented clinically before he died and
again in this case it was very clear that injuries

clinically were only to the head and not to the rest of the

body.

In addition in all cases that come to us after

.organ donation organs‘willvnot be taken if they‘Have any

damage to them, so all of those things put together make me
very confident that this child having been an organ donor
waé not in any way detrimental to my examination.

Q Okay, so tell the jury, please, where you
start in regards to the internal autopsy?

A Generally we start at the chest and then

379
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the abdomen which is what we did;inlthis case. Again since
this little boy was an organ donor some of the organs were,

were missing at the time of the autopsy, was able to

‘examine his lungs. I was ablé to -examine his prostate and

his testes and his gastrointestinal tract, his thyroid, and

his brain.  Those were the main organs that I was able to

- lIook at.

o And‘before:we:gét to -above hiéfnéck, okay,
befoie we ge; to the brain, will you, please, tell this
jury whether or not you'hadxany findings-regarding those
other body pafts orAinternélly that was abnormal'or
céncéfning to you?

A ThereAwas, wasg no evidence of an?, any

significant injury below the neck. The, ‘when the, when I

‘weighed the lungs they seemed a little bit heavy and after

further analysis' it diditurn'out that he had just a little
bit of an infection in his lungs, which I find not abnormal
at all, nog abnormal whatsoever'ih an individﬁal-who is 6n
life support. An individual is on their back in a, in a

position that puts them at. risk to get a pneumonia so I did

‘not find that abnormal; it’s just another finding that I

had, but otherwise, no, ma’am.
Q Okay, and you’re required to document all
your findings whether they’re, you believe them to be

injury, disease, or an artifact that may be being kept
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alive? |

A -Yes, yes, I consider that part of my job.

Q Okay,'thank you, now, Dr. Schandl, moving

- above’ now from the neck and above, pleage tell the jury how

handle that part of your'examinatioﬁ of the, of the child’s
head?

| A So the first again is the external exam,
thch’We've already gone over, and I mentioned that I
didn’t see anything on the surface of the écalp to lead me
to any sort of conclusions; so at‘that point we have to
look bénéath-the skin ana in order to dQ that. we have to
what we call’reflect the scdalp, which is the skin covering

the skull, reflect. the scalp forward so that we can see the

bone uﬁderneath, and so that’s what we did in this case and

what we do in every case that we’re doiﬁg.a‘complete
autopsy on when we’re looking at the head and the brain, so
the first thing that we do is to then reflect the scalp..
We?’ll look at the scalp, the underside of the
séalp, as well as the surface of the skull for any
injuries. In this cése there was very patchy light
bleeding around those structureslcovering the skull but
much more striking was the fact that there were fractures
to the skull and theséffracturés extended on both sides of
the head in this side of, this area of the skull on both |

sides of the head whiéh we call the parietal skull so the

381
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left parietal skull and the right parietal skull.

In addition looking at ‘the.surface of ;he skull
so we have a little bit,of bleeding, we have these
fractures. What we’'re also seeing is. when a child is, is,
is as small as this one is the bpnes'of the skull are not

used, so there’s several different bones that .make up your -

- skull, 'and as you get older the bones fuse together so it

. becomes one bone, but aﬁ?one7who’s touched a baby’s head

they know that they have soft spots and so those are

marking the places in betweeh.the boneé of the skull so

‘babies and toddlers they have these"various bones are still

separate; so the other thing that I saw when I was looking

at'thejsurfacevof the skull was that the skulllitself .

- appeared to be somewhat enlarged. If you think of a

balloon getting bigger enlarged ‘in that way, so the skull

" was eﬁlafging~in‘this wéy and those areas where those bones

go together were starting to separate, so this was telling
me atfleaét superficiaily.looking just again'at the surface
of the skull, that I have blunt force trauma ﬁo both sides
of the head; cause I have éractures on both sides, and is
telling me that‘there has been some swelling of the brain
between the time of the injury and when I'm seeing the
child, so those. are thevﬁhings that I saw again looking
externally at the surface of the skull.

Q- And in regards to externally you’ve done a
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really good job describing it but is there, did you
document and do you have any pictures with you that would
hélp the jury to understand exactly what ybu're trying to
explain to them in regards to the way the skull looked to
you? |

A Yes, just like every other part of the -
autopsy I’1ll diagram the find, if there afe any, findings

on, on the surface of the skull and the scalp, both by

diagram and by photography, so, so that, that was'also done

in this case.

Q - . And would that assist you, Dr. Schandl?
A Yes, ma’am. |

Ms. Lively: If I may approach, Your Honor?
The Court: - .Yes.

Ms.'Lively: -Your Honor, may I ask that the
witness be allowed to step down. I’1ll make sure she stands
in front of the microphone‘-——

The Court: Yes, please.

Ms. Lively: - for the court repofter. Will
you steﬁ doWn, please, Dr. Schandl?

o] © (Continuing) And I‘m going to hand you
what’s been marked and is in evidence as State’s Exhibits
57, 58, and 59, and if you would, please, if you’ll step

here to the microphone and I know this is, and they’re in -
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Mr. Galmore: Your Honor, for the record_I'want
toirenew our previousﬁobjection.y
'TheLCodrt: ~hCorrect.-

- Ms. Grabert—Lowenstein;' 'I’11 join that for the

Ethe;Coﬁrt:‘ :Noted;f

Ms;‘Lively-'g ThankpyOu,'Your ﬁohor

Q “: (Contlnulng) Now, Dr. Schandl Cif you.
would please, publlsh the, ‘or show to the jury, Number- 57
and and descrlbe to the jury what it is reflected on that
partlcular photo° “If you want me to hold the ‘other two
whlle you do - that I711 do that that mlght help you?

'-]5 LA Okay,'so what I, what I have 1s a black and

'whlte photograph as ‘opposed to a color photograph of the

rlght-slde of,.of the-chlld’s.head."'Agaln,we re looklng at
the‘headfithe.surfaoefof the skuii, so the, the scalp has
been reflected and what‘?ou see in this picttre is the
surfaoe of the.ekull,“ahd”ma&.I"pubiish?~"-

0 o Yes, please' .

A 3 So, so this is again the rlght side of the
head on this side and this is the mlddle of the, of the
head. Here's theimiddle, this is the right side. These
lines here are the fracture on the right side. As you can
see there it is extending outward.

Q If you could back up just a tad?
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A - Sorry. ‘
Q . Some of the jurors on this. side might have

. a llttle bit: of trouble seeing, okay°'

‘A . And if- you like I can go over there and

'then come back over here and we’ll dance, so basically

we’'ve got these llnes which shouldn t be here. These are

the,fracturekones and then these lines, these sort of ..

squiggly‘lines,‘these lines are ‘the sutures that we were -

talklng about ‘Those are the Iines that- are supposed to be.
Vthere because they’re marklng between the dlfferent bones
‘of -the skull"-okay, so these are the fractures, that’s the

trauma These thlngles here, these are not fractures, this

1s ]ust these suture 11nes, what they called the suture‘
llnes between the dlfferent bones of the skull '

So this again the right side‘of the head‘these

lines show the fractures;and’then these one, there are not

fractures, these are what they call the suture llnes

between the dlfferent bones. of the . skull

The other thlng that you can begln to appreciate,

and I thlnk we have another picture a little bit better, is

as you can see there’s a llttle bit of space 901ng on
between these bones of the head so that s the suture
lines, you’re -starting to see a llttle bit of that openlng
of that 11tt1e blt‘ofvspace that I was‘descrlblng earlier;

so again at ‘the suture lines, particularly this one here, -
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‘you can start. to see a llttle bit of openlng there, a

11tt1e bit of stretchlng of that suture 11ne between the

“bones, but agaln those are. not fractures ThlS is, - thls is

A

' fiQ L And Wthh one would you 11ke to show next’

kaay, now she s show1ng Number. 59 whlch 1s 1n ev1dence°

A Thls 1s another, 1t s a s1m11ar plcture

,‘This-one,rhowevery 1s, 1s from a dlfferent angle where you o
*ican see’ how thlS, the fracture, so thlS 1s the one we were
looklng at ‘on the rlght s1de, and th1s 1s the one .on the

_left-slde, so- we have fractures runnlng th1s way on the

left s1de,‘aga1n par1eta1 bone, parletal bone, left and

rlght fractures and thlS shows better those suture 11nes

ethat are meant to be. there Those are’ okay, and then agaln

these are- the fractures

“So these are the ones we saw on’ the 1ast .picture
on the rlght slde, these. arenthe fractures on the rlght
fractures on the left and then agaln the suture 11ne whlch
are not fractures ‘ : ‘ "

. Q :-= Thank you,. Dr. Schandl and then State’s

EXhlblt Number 58 Wthh is this the- other side of the
skull?

A That’s correct, this is the other side of

the skull. So again'a‘very_similar“picture but now we’re.

looking at the left side of the skull and you can
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appreciate how this fracture goes this way and this way and
that way. You can get that idea that.this‘Suﬁure line is

starting to open up a little where, you know, where the

‘bones are coming together and startingutd separate a little

bit, which I believe is due to swelling’of the brain as

it’s taking up more space in the head, and again over on

‘the left side of the head,»left'pafietal fracture, and then

you can again see the suture line where it’s just a normal

_ suture except perhaps a‘little bit stretched as if from

swelling.

Q Thank yOu so‘muchltyou can havé é'ééat, Dr.

-Schandl. R ' 4 o . : e

Based on those photés aﬁd»the docuﬁentation

Ebat you made of those fractures are you abié‘to'tell us
wiﬁhiﬁ a reasonéble degree of medical certainty if‘theré
were one or;more impact sites? |

A .There are always mofe'ﬁossibility so I
cannot tell you with a reasonablé'degree of‘medical
4certainty whether this was one réally big hit or
compression or whether it was a hit on1the left and a hit
on the right, both of them are certainiy possible.

Q Okay, how about within a reasonable degree

" of medical certainty can you tell us the type of force or

the level of force that it would take to inflict such an

injury or such injuries to the skull?
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'A:z, No, not in like'in pound feet or somethlng

iike‘that, no,” not really, I mean every Chlld's skull is,.

‘is‘different. They arenmore,compres51ble‘than an adult

skull 80 then you. may need more, more, more pressure than

~you would otherw1se There are just way' too many varlables
_jto glve you a number plus we have such a complex fracture
:pattern that agaln we'’ re not sure 1f ig it. two hltS, ‘one on
" the- left and one on- the rlght or is it some klnd of . a,

‘complex one h1t thlng that, you know, . you can t qulte get

your head around but 1t s poss1ble that there was one big

ihlt that caused all those fractures, so,-so, no, I can’t.

glve you that 1nformat10n

Q'*, Okay, and’ that s falr, and one . of the

thlngs I was g01ng to.ask ‘you in regards to you saylng that
‘the, how: the chlld’s skull is. dlfferent would that help to
explaln why there would not be any out31de lacerations or

,contus1ons because'of the way that the chlld’s skull

absorbsfforce?n o e ‘:. . o p
A 'Yes, that, that's certainly one, one of the

reasons so,if_you hit something that’s soft it’s not going

;to :show ' as much trauma on the outside, as . 1f you hit

somethlng that’s very hard, and I think that’s what she’'s .

trying to get at. The, the other thing to consider is that

"I don’t know how large of a surface was, was involved in,

in the trauma or how small of a surface. If it’s a 1arger
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surface that, that impacted the head then that energy or
that power is spread out over more distance and so you're

less likely to show something on the skin, and that

combined with the fact that the _child’s skull is more

compressible than mine or yours and so we have a softer, a

. softer thing that’s being hit, possibiy a larger area of

something that  is hitting those two things together can

play a role in whether or not we actually see something .on

the skin.
) Q Okay, were the type of fractures that you
saw in skull, and ybu"ve"r;amed it comminuted

fractures, is it different than a linear fracture or
something maybe just like one small fracture; how is that
different whenever you’re-making your findings?

‘A N Well'hhen} when you’re looking at, at

fractures it really is what it looks! like, so if you have

one small fracture that’s linear it’s much less likely that

the force that caused that is going'to cause as much damage

to the brain. We’re worried about the brain, not the skull
so‘much; The skull,.you‘know,‘is there to protect the
brain, so if We Have one little tiny linear skull fracture
we’'re less worried about the effect on the brain as if we,

have multiple fractures in different areas of the head.

:We’re.much more worried about, okay, well we have all these

fractures now we’re worried something is going to happen to
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the brain; and so that’s really what the difference is, is
how much .chance is there‘that thét trauma to the skull,
whi¢h is where we’re seeing all the trauma,‘is‘imbacting
the health of tﬁe,brain and that’s reall? the question.

o] Okay, apd so after takihg all that intb

consideration .and in trying to come.up with your finding,

- éxcuse me, were you able to, to6 look at the skull and the

‘intérnalﬂbraih,to determine whether*the'injﬁries occurred

atfthe same time or if’there.wére any.old‘injuries to the
heaa? _L | B S |

A  'Tb=ajaé§feé,‘yes., |

- Q B Okay, and. ‘can you tell it 'within a
reasonab1e degree ofvmedicallcertainty?

A Yeah, well, wellawithin a range qf time,
yes. _

Q‘ Okay; and what would that opiﬁionvbe
regardingAthe injury, the skull fractures and- the swelling
and blood on‘the brain?

| aA . It appears that all of that damage occurred
within a week. There‘are severalAthings that are going on
that I’mrlgoking at including hoW much Eleeding is on the
brain? Howimuch; is it stuck to the, to_the side, what
doés,it'look'like undér the microscope, is there any
healing of the bone? /I.mean,.theré are number of different

things that go into that opinion but and put them, putting
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them all together it really looks like this injury took
place somewhere betweep three days and a week from when I
saw; when I saw. him. | '
Q ‘Okay, and let’s be clear, what day did you
see him? . |
}A-,‘ . I saw him on, on the 19th of ‘July and what

I mean by when I saw him is at the time of his death and to

‘me that’s the time after organ donation, so we have lots of

different times of death floating around. There’s the time
of brain death but he was. kept alive after that time, so
then we also have the time of organ procurement and that

is, is basically the time that I'm referring to as the time

"that I see him, so his actual time of death when he no

. . )
longer has circulation, he no longer has oxygen to his

. parts and all body activities cease. . We can expect that as

long as he’s kept alive on machines that there will be some

degree, perhaps not as rapid as somebody in full health,
but some degree of change, some degree of attempt‘tolheal
as long aé the person is kept alive; so that’s sort of the
window that I have to look at is the actﬁal time of death
when, when his body.functions ceased, which is the time of
organ donation, for, for my, my estimations of when this
injury occurred. |

Q Okay, and in all fairness is this one of

the things that you and i have gone back and forth about
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regarding timing as well?

A *.:IIt is.. ‘ .

Q ~‘Okay, and yoﬁ acthallyAhévekon the auﬁopsy
report what is the official:récordéd time of death, date
and time?

A Yes, the official date and time of death is

July 16, 2008, at 3:25 p.m. .

Q ° And do y6u<havé~it'documénted in:your

" autopsy the date when his orgahé'were procured? -

A Ido notibe}ieve‘thét I have that date and
timevin'my'repért,‘howevérf it was:oﬁ July 18th, sbme time.’
during the day of Julyzléth.

- Q . And thatiwoﬁldhhave been the day when the
blood flow and circulation and éverYthing and theé oxygen
floﬁ‘would have ceased? ‘

A That’s correcﬁ.“ |

0 ’Okay, now, Dr. Séha#di, in. regards to the
findings that you have to céme up'with in your forensic
examination of the body were you able to come up with, and
I know you have and that’s why I’'m asking, within a

reasonable degree of medical certainty'were you able to

providé us with an opinion as to the cause of death to

Victim

A Yes, ma’am.

Q And, please, tell the jury what your final




10

11}

12

13

14

15

16

17|,

18
19
20
21

22

.23

24| -

25

Dr. Schandl - Direct Examination by Ms. Lively 487
conclusion was in regards'tégthe cause of his death?

A I will read it_and“thenAI'll explain what
it means. Subdural and suberachnoid hemorrhage with global
cerebral edema, due to inflicted blunt head trauma; so.
subdural and suberachnoid hemorrhage, that’s‘the bleeding

on the brain, different areas surrounding the brain.

" Cerebral edema that’s the swelling of the brain which can

in itself cause damage to the brain, as it swells it has
nowhere to go, and so blood can’t get to it becéuse the
vessels are squashed basically; so 'all those things are
going on, and due -to inflicﬁéd blunt head trauma we know he

has fractures. We Know he has blunt head trauma. I have

no history that he was run over by a wagon or fell off of a

horse or, you know,:anything else to suggeét that there was
éomething else<going on, so this is inflictea blunt head
trauma from my point.-of view. o | |

Q Is it the typevof trauma that a child his
age can inflict upon himself?

A It’s highly unlikely. We’re talking about,
children get inté precarious situations, don’t get me
wrong, but this is not something that, you know, you fall
down from standing or, or you fall out of the, you fall
onto the road from the, from the car door or something like
that, this isn’t an ordinary childhood accident.

Q And, Dr. Schandl, once you come up, once
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Dr. Schandl - Direct Examination by Ms. Lively 488
you’ve been able to determine the cause of death are you
required as a pathologist to determine or make a finding as

to the manner of death?

A’ Yes.
Q And were you able to do that in this case
‘as well?

A Yes, ma’am.

1And would you, please, tell the jury what

‘your final conclusion was in regards to the manner of death

.*A s fhéfméhhe; of death in this case is
homicide. VV
Q ~ And, Dr. échahdl, when you were télking
aﬁout the cause»of death you mentioned the subarachnoid

hemorrhaging and subdurarl hemorrhaging in the brain which

is the blood; is ﬁhat correct?

A That is coriect. . ,
0 And, and I believe that you provided me as
well as the defense with one particular photo you felt was

important to be able to describe the amount of blood; is

that correct?

A Yes, ma’am.
Q0 - And is that actually a picture that we’ve
looked at earlier today

A Yes, ma’am.
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‘Q - State’s Exhibit Number 60, if you would,
pleaée, Dr. Schandl, would you ---

The Court: Your objections previously made are
noted.

Ms. Grabert-Lowenstein: Thank you, Your Honor.

Ms. LiVely: Thank you. |

Q (Continuing) And, br. Schandl, that’s
State’s Exhibit Number 60 and I’11 go ahead and for the
record, it is in color, but please explain why to the jury
you needed to provide that and what it shows?

A This is, is a color photograph and it
shbws, so before we were looking at the surface of the
skull, this shows after I’ve removed the skull plate the
surface of the brain and the bleeding around the, around
the brain. I believe she asked me to, to tell you why I
request, would request it in color, essentially blood is
red and everybody can seeAwhere the blood is if it’s in
coior but that’s really the long and the short of it.

Q all righ;, and, Dr. Schandl, was there, was
there a lot of blood in the brain?

A There was a sufficient amount to make me
very confident that, that there was a blunt trauma.

Q And once again if I may, I’11 take that

from you, did this help you in making your conclusion

regarding the inflicted trauma to |ME ettt

3
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A Yes, absolutely, so we were talking earlier

about fractures to the skull, again we’re not woriied 80
much about the skull, what we’re worried abogt is the
brain, so what Qe’re worried about is things that happen
inside the skull; so just looking at fraétures to the skull
is certaiﬁly one’thing and‘it‘téllsfﬁs that there was blunt
trauma and then ﬁhat’s a very important piece of the
puzzle, but until we see whét’s inside the skull such as
the bleeding then we’re not really getting‘to the, the
méttgr.which iS'hiS braih was .sick because. of the trauma.

Q xAnd finaily did you have any type of
figdings in your, in your autopsy and your complete
investigaﬁion of his case that he had.any‘type of genetic
disorders, or diseases_or anything that could have.caused
tﬁe.typé of injuries that you noted in your autopsy?

A -ﬁo, ma’am..

! Ms. Lively: - Okay, thank you, answer any
questions the defense may have for you, Dr;.Schaﬁdl.‘f'

a ~ Yes, ma’am. |

Cross Examination

By Ms. Grabert-Lowenstein:

Q Good afternoon, Dr. Schandl?
A Yes.
Q You didn’t find any old injuries, let me

rephrase it, you didn’t find any broken bones?
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; A  No, ma’am. |
0  And there were no -cuts?
A deo, ma’am.
Qi. _Okay,'your.job was to deterﬁine What’eaused

A ‘Yes, ma’am. o o

Q  Okay, and would I be correct in saying you
- didn’t see UEE «when he was alive? |

A That is correct.’

Andmyou'weren’twhis treating physician,

lobvieusly?

. A That is~correct.

-Q'~- ‘Okay, there 1sn t any way for you from your

examlnatlon to say how much pressure was applled’ .
Af That is correct.

Q And you'’re saylng ba31ca11y that there’s ‘a

,dlfference between the type of pressure if there were two

hits, one nlt,-and the type of 'surface?
dA - That’s correct.

Q  Okay, you aren't.saYing, are you, nhat it
would take-sdmebody who weighed say two hundred pounde to
appiy the pressure? |

A I am not suggesting that in order that it
Qould take someone that was thfee hundred pounds or one

hundred pounds;.no, ma’am.
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Q@ I mean you re’ not you can t tell us

' anythlng about the ‘gize. of the person or who it was who

il B

,dlnfllcted the 1njur1es°

‘A ‘ No ma am

‘Qf, Okay, and the tlme frame that you gave us

‘jthat’s when the date that you dld the autopsy, correct9

MA Well strlctly speaklng it's the day before-l,

j'the autopsy so the date that the organs were procured whlch

‘was - the 18th I belleve

EQ . f Okay, so- your, your estlmatlon as a‘j
pathologlst of the three days to a week was: based on what‘
you saw’ on the 18th not what was seen by anyone on the’
14th7 '

A i‘ jThat‘iswcorrect. e

Ms. Grabert Lowensteln : if I may have just a

‘moment Your Honor but I belleve that s all.

.ﬂ“ ' No further questlons,‘Your Honor.
The Court : Mr. Galmore?

Cross Exam1natlon

- By Mr._Galmore:

Qh.,~ Dr. Schandl let me'ask you about this time
frame agaln ) I thlnk your testlmony was that the damage
was 1nfllcted w1th1n three days to a week; is that correct?
-A . That's correct.

Q 6kay, and when you say a week are you
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referring to seven déyS?

A Yes, sir.

0 Okay, now you’re not saying that these are
fractures and injuries that were repeatedly done‘over a
seven day period; are you?

A No, sir.

Q Okay, are you able to give an opinion as to
whether these, these injuries oécurfed at a single event or
multiple events?

. A I cannot tell vou that for certain, no,
sir, I cannot tell you that for certain.

Q Okay, would it be possible for these

injuries to occur at different times?

" A Within that, within that time frame, yes, .
sir. . |
| Q Within the three to seven day tiﬁe frame?
A " Yes, sir;
-Q Okay, now you said that that time frame was

based on the time that the organs were procured; is that

correct?

Yes, sir.
And that would have been the 18th?
Yes, sir.

And you performed the autopsy on the 19th?

b o R S R -

Yes, sir.

T
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Q - Okay, so your time frame for this jury is
somewhere between the 1lth and the 15th is when these

.injuries had to have been inflicted?

A Yes, sif.”_
Q - And we know -
A It wasn’t the 15th.
Q | Right, wé knbw he was in the hospitai as of
the 14th? =~ . | |
h R ' Yes, sir.
Q  So séméwhere between the 11th and the, and

the 14th when 911 was called? .

A Yes, sir.
Q So that‘is seventy two hours?
A Yes, sir. | |
Q Okéy, and I think you testified that you

can’t give us any information regarding the amount of force.

that was used Eo infliqt‘these injuries?

A NO specific information, sir.

Q ‘Can you tell us whether he was hit with
sometﬁing'or if he struck somethingj he impacted something
himself?

| A IAdo not have any specific evidence to
determiné that. .
Q Okay, now as part of your,dutieé in

performing autopsy you try to obtain case history on the
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Dr. Schandl - Redirect Examiﬁation-by Ms.;Lively‘ . - 495
patient; is that'correCt? | N

A Yes, sir. _

‘Q ‘ And I thlnk you testlfled on dlrect
examination that you had no hlstory of the, the patlent,

A - That is correct

Q - .Okay,  what- case hlstory 1nformat10n did you
receive in this case?

A That he. had skull fractures and had been

flown from a local hospital to MUSC.

'Q * Did you. recelve 1nformatlon that the chlld ‘

4

had been to a"sw1mm1ng pool°
A ’I'did” I cannot tell you 1f I recelved
that 1nformat10n before my examlnatlon

Q Okay, okay, d1d you rece1Ve 1nformatlon

that he was‘noted’to be 1etharglc3

A Yes, at the same; the same juncture, yes.,

.Q . And you said you can‘t tell us whether this

was a single ‘event or a multiple event?

AC That is correct, just within that bucket of

.time.

Q . 8o you don’t know who inflicted these,
these wounds, these injuries?
A - That'’s correct.

Q And you don’t know how these injuries were

401
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.no further questlons T

r. Schandl - Redirect Examination‘by Ms. Lively" 495
inflicted? 'u -
. .A»,', fhat is correct.
(Qf-“ Very brlefly let me ask you about the

. bru1s1ng that you noted on the body, did you note that some

- or, some of all of h1s bru1s1ng may. have been caused by

S

A C There s certalnly a poss1b111ty

‘ resusc1tatlon .can’ cause bru1s1ng

L Mr. Galmore L Thank you very much, Dr Sohand1;<

‘Qa‘c{ﬁ-iA‘",ﬂ Yes, ~sir.
. The Court Ms;;Lively?,
J ‘d:Ms{ leely One~question

iir-%,w Redlrect Examlnatlon.f, ,

By‘Ms;:Lifeiy;i.'

‘Qk;d Did .you have any 1nformatlon prov1ded to

\you whether the child ever underwent CPR?

- ‘;F‘wa% I honestly cannot remember
- Q | Would‘that be 1mportant in regards to your

documentation of bruising to know if CPR had actually been

administered?
Af “ Yes, ma’am.
Ms. Live;?{ okay, thank you, that’s all I have.
Ms. Grabert-Lowenstein: Nothing further,‘four

Honor.
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Dr. Schandl - Redirect Examination by Ms. Lively 497
The Court: Mr. Galmore?
Mr. Galmore: No, sir, nothing further.

The Court: "All'right,.you.may step down, Dr.
Schandl. Will there be any further need for Dr. Schandl?

Ms. Lively: No, Your Honor, may she be excused
from her subpoerna? ’ |

Mr. Galmore: No objectioh.

Ms. Grabert—Lowgnstein: - No objection, Your
"Honor.
The Court: Dr. Schandl, you’'re released from

your subpoena. thank you for coming.

Ms. Lively: Dr. Ann Abel .. |

The.Court:  All right,vlet’s, that’s going to
be another father lengthy --

""Ms. Lively: fés, sir, ‘Your. Honor.

The Court: All right, leﬁ;s let the witness
[sic] take a break. Would you take them back, Becky, and
may I see you, Mr. Ropp?

Ms. Lively:' - Thank you.

(Whefeupon, the jury retired ﬁo the jury room at
2:36 p.m.)

The Court: All right, we’ll be at ease for
about ten minutes. |

Ms. Lively: Thank.you, Your Honor.

(Whereupon,: State’s Exhibits 38 - 55 marked for

‘M403;
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Dr. Abel - Direct Examination by Ms. Lively - - 503
Dr. Abel clearly in her expertise, which she will be

testifying as a child abuse pediatric, she has to look at

-those in order to indicate and.give her opinion.

: Also'under State V. Martucci and State'v Holder,

Your Honor, clearly because the State has to show that what

happened to thlS child rose to the level of extreme
1nd1fﬁerence to human llfe, Every single injury to that

child is‘oruoial.and'Mr - Galmore has brought up, you know,

"he said that there s some who said that they didn't see any

bruising and there was Tina Mlllan who documented it in her

nurse’s notes that there was brulslng but we dldn’t have

plctures of that- 80 1t's extremely 1mportant for the State
to be able to show that those bruises are, they were there,
an expert who does thls for a-11v1ng documenting it and we

have it now that -we can show to the jury so --

The Court: I'm going'to allow them.
. Ms.:Lively: Thank you.
The Court{ Okay,'all right,hcall your witness

and bring in the. jury; please.

Ms. Lively: ' Dr.‘Ann Abel.

Madam Clerk: Do you want to swear-her now oxr
wait for the jury? |

The Court : Wait for the jury, she should be
sworn in the presence'of the jury.

(Whereupon, the jury returns to the courtroom at
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Dr. Abel - Direct Examination by Ms. Lively 504

3:00 p.m.) .
. The Court: All right?

Ms. Lively: Thank you, Your Honor, the State

:once again calls Dr. Ann Abel to the stand.

Dr. Ann Abel
being first duly sworn, testified as follows:

Madam Clerk: - Please staté'your full name and
épell your last name for the Court?

The Witness: My name is Dr..Ann Abel, my-lést
name is spelled.a-b-e-1. |

Direct Examination

By Ms. Lively: |

Q Dr. Abel, where do you work?

A - Medical University of South Carolina.
Q And how long have worked there?

A About five'énd~a half years.

Q And what are youf duties at the MUSC?

A - I'm the director of the Violence
intgrvention and Prevention Division in the pediatric -
debértment.

Q Okay, and could you, please, give the jury.
the benefit of your education and background? |

A Okay, I have a'baChélors degree in
éﬂémistfy and biology, a masters degree in physiology. I

did pediatric residency the first two years in Indianapolis

405
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and the last year in- Columbia, South Carolina. I was in
practice in general pediatrics. I then did e fellowship in
child and adolescence psychiatry and for many‘years did a
practice of behavioral issues in children and development.

Then I, I was working in the field of child maltreatment

‘through the mental health aspect ‘and then I started doing

the pediatric aspectband‘then I did a fellowehip in

forensic pediatrics and then T worked full time at

' Children’s Hospital in Washington, D.C., Children’s

Natlonal Medical Center as a director of their Chlld abuse

‘program, and I. returned to South Carollna and worked part‘

time, for a period'of time due to my husband’s health, and

then I took a  -job at Charleston in 2006 as the child abuse

pediatrician.. == L | :
| Q' ; Okay, and are you board certified?
A Yes.
Q -+ In what area?
A‘ - -I'm board certified in general pediatrics

and I also aﬁ board certified in child abuse pediatrics
which is a new field.

Q Okay, and what does child abuse pediatrics
include? | .

A - It’s a field, it’s a sub—speciality‘of
pediatrics. You have to be a board certified pediatrician

to be able to sit for the test. You have to be qualified

=—zia
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Dr. Abel - Direct Examination by Ms. Lively 506
to sit for the test and the field is the evaluation and
managemeﬂt of cases wheﬁ someone is concerned of possible
abuse or neglect of a child or a teenager and so it’s a
medical sub-speciality and it’s largely outpatient work but
some of it is in patient consults.

0 Okay, and since this is something that you
become board certified in is it something that the, that is
Qecognizgd throughout the United States of America as a
qualified board certified specialty?

A Yes, this, this field is officially
approved by all the accrediting bodies and the first test

for people ‘that were qualified to take the test was in 2009

and,'yes, it’s a recognized field.

Q All right --

Ms. Lively: Your Honor, at this time the State
would offer Dr. Ann Abel as an expert in pediatrics and
especially the sub-specialty of child abuse pediatrics.

Ms. Grabert~Lowenstéin: No objection on behalf
of Mr. Palmer.

Mr. Galmore: Your Honor, I would object. She
has just testified that this is an entirely new field of

child pediatric, child abuse pediatrics since 2009. I

~would ask the Court to inquire of whether or not she has

any, has ever testified in court as a child ---

The Court: I'll allow you to do that right now.
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Mr. Galmore: Yes, sir.

Voir Dire Examination

By Mr. Galmore:

Q | Dr. Abel,. have you ever testified in court
as a child abuse pediatric expert before?

A Yes.

Q- Since 2009, right, becauée'the field did
not exist beforehahd; is that correct?

A The field‘existed, the sub-speciality test
hadn’t beenAgiven yet, but I testified, I‘ve been
testifying for many years as a child abuse pediatrician or
fOrensiq pediatrician. My fellowship‘certificate says
forensic pediatrician. .

Q So you are tfained as a pediatrician,
that’s correct?

A I am a board certified pediatrician and I'm

‘also board certified in child abuse pediatrics.

Mr. Galmore: No further questions on the topic,
Your Honor.

The Court: All right, she’s admitted as an

expert.
Ms. Lively: Thank you, Your Honor.
Q (Continuing) Now —
The Court: In those fields.

Ms. Lively: Thank you, Your Honor,
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Q . (Continuing) Dr. Abel, whenéver, how do you
get invol#ed in a particular case with a patient suchAas
ver ¢

A All right, your question I think refers to
like an in paﬁient consult.

Q . - Correct?

A l My team gets a ca;l,from a care giver at
‘the hospitai suchdas'a physiciaﬁ’or a.sociaL wérﬁerQ it

always has to have a physician’s name attached and we’re

. being asked to consult to come and evaluate and to give our

information.
Q And who-all is on your team?.
A . Well my division it has three doctors, two

purse'practitioﬁefs, one physician’s assistant, and two
administrative assistants. | |
"Q  And so what part do each of these

individuals play in the process? |

A At the current time only two of us are
doing, two physicians are doing inpatient consults. There
is one. nurse practitioner that sometimes does it but she’s
always accompanied by one of the physicians.

Q And whenever you’re doing an assessment do
you consider things like child development, age, or all
those things included in your consuitation?

A. What happens in a consultation is that we

409
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find out why we’re being asked to consult. We go to the
bedside; we examine the child. We talk to the care givers

that are there. We look at the medical records that are

‘available at the time. We look at all the x-ray images, .

the bloéd test reports, We talk to the family'about,,wé do
a total history and physical which we find out what;_what

were the signs and:symptoms or how did they come to

'medical, how did they bring this child to medical

at;ehtion,,past medical history as much as they can tell

us.~ﬁOftentimes we can later get more information ﬁrom the

‘other doctors that were involved in the past.

We get a review of systems, like we go head to

-toe, we talk‘about.neurplogical, skin, breathing, -

.digestion, ‘all of the bodily systems, we review that, has

the child>ever hadiproblém‘in this.area, Ealk about the
childﬁs'aeVelopmént; what ‘the child can do. We ask when B
waé the last'the child lasf totally normal. We ﬁind about
ény>past testing that was done. We ask about family
history, if there are any family history of various kinds
of diseases that are occasionaliy agssociated with what
we're.seeing in front of us.

Q - That’s quite~an.extensive list, Dr. Abel?

A Social history, yes, it is very extensive,
yes.

Q Okay, and is that a part of the speciality
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underneath pediatrics’that you’re referring to the child
abuse pediatrics? . |

A Yés; what I just described is a typicél
evaluation that would be,aone in a case like this;

Q Okay, would it. be fair to say you take in
the subjective information as well as the objective
documentation you’re able to see?

A Right, we listen to what the family is

A telling us and we record itk writing it down, and we get

all the objectivé or things we can see with our eyes and
the physical exam. We make pictures, if we can see any
lesions on the child’s body we’ll take a picture of it so

for further review.

0 And in regards to, to on July 1

the 15th, 2008, did ydu make notes anﬂ take pictures in

régards to this particular problem?

A Yes.
Okay, well what date exactly were you

brought-in as a consult on this particular patient?

I

A The .15th of July.
Q Okay, it was the 15th, all right?
A Yes. |
- Q And would.you, please, tell the jury what

information you had prior to walking into that consult so

you’d know what to expect and what to be looking for?
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A I recall being told that the child had been

in anAoutlying-emergency depértment, had been brought there -

on an emergency basis, had skull fractures, had bleeding

within the skull, inside, and that the bab -- and the
child, it waes a baby, ‘it waé~a toddler, the toddler was

unconsdious, and there was concern about possible non

accidental trauma.-" .- Y

Q" ?‘Okay; and when theré’s a COncerp‘for'

‘possible non accidental ‘trauma is that what triggers you

cqﬁing‘in to éeﬁ(a consult?

:lA‘ ‘ ‘Yes;‘there’é other kinds of céses where it
isn’t trauma,Ait'slsqméthing else, but in thisvcase trauma,
yes. »

'Q Okay,'énd, Dr. Abel, whenevér you actually
went in for the consult did you observe the child yourself?

A A Yes.

Q Okay, and please tell the jury what youw

recall the first time that you observed the child (S

.20}

A He was a little white toddler; he was
unconscious. He was on the respirator; he was very thin
for his height; I examined him head to toe,'listened to
his heart, watched the monitors, you know, felt his belly,
turned him side to side with the help‘of the nurse so I

didn’t dislodge his breathing tube, made photographs of the
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bruises that I saw. He was, he was flaccid, he had no
muscle tone. He was totally unconscious; his eyes Were
fixed,and.dilatedﬂ

Q Were.you aware at that ﬁime as to what his
proénosis was? ,

A It was grave, yes.

Q. . And what were the chanceé at that point in
time for any meanianUl recovery? -

A Well normally that call’s made by the

pediatric intensivist so I, I usually let them, address that.

-issue but I was very concerned.

Q You were: concerned?-
A . Yes.
Q -~ .Okay, now tell us‘whd, if anyohe, you spoke

to to try and get a history on this child, non medical?
. A Non med, okay, I spoke to the maternal
grandmother and her boyfriend. |
| Q Okay, did you speak with them separate or
togethexr?

A "I spoke to them sepafately and I had with
me'the hospital social worker, Natasha Simone-Major, so
there were two of us talking to each one of them
separately, is my recollection.

Q All right, and did you document or take

notes of those particular meetings?
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A Yes, that’s in my report.
Q - . Okay, and Dr. Abel, if:you need to look at

..

your'report to fefresh your recollection weuld yeu; please,
tell us what was relayed to you regarding the‘histery of
this child from the maternal grandmother?”‘.

| A Just a minute; the child had been eating
normaliy'and went to the swimming pool on the evening of
July 13th. They came back home and then on the morning of

the 14th the grandmother went to work really early in the

mornlng around flve

'Q‘ : Okay, and who was he,'who was he left in
the care of accordlng to hlS maternal grandmother°

A With her boyfrlend.

Q- Okay, and then what else was reported to
you?
A Now the part that the boyfriend talked

about was that the child ate breakfast about 9:30 in the
mornlng and then went back to sleep, then he ate lunch
around noon, and then:he took a nap, and when the mother
came back from wdrk around 3:30 in the afternoon the child
was asleep, and then together, I mean they both separately
gave the same history that around 6, around 6:00 when the

grandmother went to get the baby up for snpper he was

apparently having a seizure, so 911 was called.

Q Okay, now, Dr. Abel, was, did either the
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maternal grandmother or‘the boyfriend ever give you any .
type of indication that'the.child had had some type,of
injury while in their care?

A They both deniéd that there had been any
injury the:day that.the child came to the émergency room.
They both described several incidents that wefe
approximately two weeks beforéj one where he was in a
stroller, let me get the words here, ‘he was in a stroller
that fell backwafds down a few stairs and ﬁe got a little
bump on hisihead but seemed -okay,” and fhe other was thaﬁ,
let’s see, that Ya puppy dog had pushed him over and he

had,” “he had seemed normal after that,” and those were

‘both about two weeks prior to the 13th.

Q So they gave you that time frame prior to
that was two Weéks that these events occurred? |

A ‘ Yes. | ”

Q >And either one of those incidénts did they -
tell you he required mediqal attention?

A Neither case.

Q - Okay, all right, was any other information
given to you regarding any type of family history or
genetié disorders. or énything at all that would have been
important inuyour consultation?

A We’re interested in cases of sudden

unexpected death of infants and toddlers, if there’s any
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underlying or genetic disotder or metabolic disorder and
there was no family history of'anylchildfen that had that

and that this child had not been‘kno&n to have anything

like that. Now this history is coming from the
. grandmother, her comment about the child was that he
‘arrived at her house very:malnourishedv' She claimed- he

‘welghed about flfteen pounds when he. arrlved and he was,

well at that p01nt he would have been about 81xteen months

of age and that would have been quite underweight and that
N

Q And in regards to his appetite, and I’'m

.-referring'to; youxprovided thexconsultation report, about

three weeks prior to July the 14th how did she describe his‘
appetite? | |
' A - Ravenous. »

Q And, and aéain on the date of July the

14th,‘2008, the information that you. have from the

b

‘boyfriend as well as the maternal grandmother was that he

had eaten that day?
A Yes; he had eaten breakfast and lunch.

Q All right, now, Dr. Abel, once you’'ve

-gathered this information and were you aware, you said that

you knew that he was grave, were you aware of what was
going on inside of his head, the injuries to his head?

A I was able to look at the head C.T. and
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able to see that he had very, very significant comminuted
fractures of both'parietal bones and had evidence of
subdural bleeding and I thought some subarachndid{bleeding,
too.

Q All right,:and in regards to seeing those
type of fractures on avchild what were you expecting in
your experience as a child abuse pediatric to hear that was
the méchanism for how Ehislchild ended up with these
injufies? |

A The kind of fractures he had they were not
simple linear skull fractures that occasionaliy can occur
when a child falls in a normal household fall.. His wére'
huge big complex comminﬁfed fractures, the kind, it’svbeen
described it’s like a craqked éot_where there;s been .
éeverely foréeful,impact of the head against a hard surface
and it was on both sides.

Q And whenever you see a patient with these
type of injuries, especially a toddler in your, in your
experience, wouid you expect: that child to be functioning
or-eaﬁing with those type of fractures?

A The degree of fracturing is an indication
of“the degree of force so the degree of‘force that was
applied to the head on both sides was maséiveland I would
expéct the child to be uﬁconsciouslimmédiately.

Q "And, Dr. Abel, in regardé to other things

417
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that you looked at, documentation that you did in this

particular case, were you the one that actually

photographed the body of the child?

A Yes, I photogfaphed him.

Q Okay, and whenever you photographed thev
Chlld what exactly are you looking for on the exterior?

A I use more or less standard technique where

. we identify the child, make a picture ofAﬁhe total self,

‘the total body, and. then we focus on the ‘areas that appear

to be. injured and take a more distant shot and then we get

a little closer and put a measuring device and so that you

can accufaﬁely'see exactl?.how big it is, what color it is.
‘Q As a child abuseApediatrié in yonf oonsult
were there any outside«evidence of injuries to this‘child
that gave you concern’
‘A _ Yes, he had multlple bruises, many of whlch
in places that are not typical for normal childhood
falling. | |

- Q Okay, and what,would you expect .to be

typical bruising for a child who falls?

A Okay, so a toddler this age, if they fall
down at home, which they all do, it’s very typical to get
bruises on theAforehead so they go, they pitch forward and
hhey knook'their head,'or they get it on their extensor

surfaces like this part of their arms or the fronts of
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" their lower legs, their shins, those are typical places.

Occasionally if they’re really awkward they’ll hit the side
of their hip, Jjust like all of us can do if we run into
something, but frankly it’s more common to get it here and
on the front of the shins and on the front of the forehead.
Q Okay, thank you, Dr. Abel’-f'?
Ms. Lively: May I approach, Your Honor, and

retrieve those?

The Court: Certainly.
Ms. Lively: Thank you.
0 (Continuing) For the record this is State’s

Exhibit Number 38 through 55, I'm just going to ask you do
you recognize these, Dr. Abel?
| "A Yes.
Q Okay, and those are the photos, once again,
that you aétUally took at the, in, in the pg at MUSC?
A Yes.
Ms. Lively: Your Honor, at this time the State

would move 34 through 55 into evidence on behalf of the

State?
The Court: Youi objections are noted.
Mr. Galmore: Thank you, sir.
Ms. Grabert-Lowenstein: Thank you.

The Court: And the photographs are admitted.

Ms. Lively: Okay, thank you.
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(Whereupon,AState’s Exhibits Numbers 38, 39, 40,
41, 42, 43, 44, 45, 46,'47, 48, 49, 50, 51, 52, 53, 54, and
55 entered into evidence.)

Ms. Lively:  (Continuing)

Q - Now, Dr. Abél; if you would, please, in

each of the photos if you would, please, describe to the

~Jjury, and I‘ll:.let you look at it first, we’ll do 30, I'm

sorfy, I said it wrong, they’re State’S»I.D; they’re 38
through 55, I think I said 34, I apologize, so this.is 38

and 39; is this the same area that was this photograph?

A - - Yes.

0 Thg same bruise?

A Yes.

Q - Okay, ali right, and once aéain’thisris

what concerned -you about this particular bruise
that we’re seeing here?.

' A ‘There’s a bruise on his chest wall on the
left side:énd that’s‘oﬁ the trunk of the body'and it’sg
unusual to have a bruise on the trunk of the body in a
toddler without a real goquexplanation.

Q- Didlthe maternal grandmother or boyfriend

give you a good explanation?

A No.
Q Did they give you any explanation?
A No.
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All right, State’s 407

Yes.

o P 0

Okay, what is Staﬁefs 40 showing?

A ' This is the same bruise, the child has been

‘turned a little bit more,'ybu,can“see it.

Q .- So-you can see the angle better as to where
it’s located? |
A Yes.
Q . Okay, all right, and 41, if you would,
pleaseﬁ look at that and tell mé &hat that is documeﬁting?-
| A i This‘is‘the right hip:afea upper thiéh aﬁd
‘thié is_my hand, -this isja tape méésﬁre; this isza yéllOw 

greenish bruise on the’laperal,side,df the right hip thigh

. Q . Okay, and ybufméntionéd that possibly

'getting'a bruise on thé hip ﬁay,not be ---

A 4‘. Yeah;-you can get, you can’ run into
something -and get a bruise thére,‘yes. | | |
'Q~ - Okay, all right, and I know that you’re
going to be asked this so 111 go ahead and’ask, i8 there:

any éignificance in regards to the color of these bruises

when you’re seeing them on.the 15th?

A No, wé.used to think we could time bruises
by the color changes .cause we knew.that hemoglobin changed

in a certain sequence but there’s been lots of recent
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artlcles that that s really'not true so we’ve glven up

trylng to date or tlme how old a. brulse is by the ‘color.

"Q Okay, all rlght - so’'you ]ust in your fleld'p

A Yes.

o ,Okay, now in regards to State s Number 42

'and*I‘believe;43nges along w1th that°

CA. ,j&es.

Vle" Okay, and if you ll please, tell the jury

”;aA jTg There 8 a bru1se on- the rlght upper th1gh

at ‘the back of - the thlgh really close to. where the guteal :

crease is and that’s a falrly protected area. Thatrs not

- a typlcal place for a “normal household brulse fall

[

0 }iﬁ Okay, and ---

;:A‘1 ' Yeah. ‘ |

0 ' And so it’s not a typical,place?f:"

ifA'f "Né}'it's ﬁbt’a typical place.

o ALl right,,and was this toddler,fdid you .

'know whether he was still in dlapers or not?

A ' .I don’t know the answer to that

Q And that’'s flne,.that s flne I ]ust now

if you could, please,‘tell me what 1t is. that we’re seelng
here in 44 and 45°?

A All right, there’s a faint bruise on the
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rlght lateral thigh way up high. h

-Q And then 45 1s just a close up of it?

A Yes, and and there s a red mark that

appears to be a crease mark from laying on the paddlng of

“the bed and that s not what I'm looking at.

Q Okay, all rlght, now in regards to thlS
bruise'what, if any, concerns did you have regardlng the'

plaoement of this particular bruise?

A Okay, so let me see that again, okay.
Q I'm"sorry°
A Well agaln that 8 the lateral that

particular brulse ‘all by 1tse1f you would wonder ‘how it got~

there but it could be acc1dental ‘
| Q = Qkay, all right, that s falr, now,ﬁplease,
tell the.jury what we’revseelng in, in 467? .

A = All right ' This appears to be the, the
rlght hlp, the leg 1s folded forward and there appears to
be a brulse up high -closer to the waist. o |

Q Okay, closer to the waist, all right, and

you’ve measured this particular bruise?.

A Yes. . ‘

0 ~ Okay, it’s about how-big?

A About'one,by'one'inch.

.Q Okay, and based on the placement of this

did that give you any concern?

43
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“A‘ . Yes. | ' |
Q Okayf‘is,that atypical spdt for a .toddler?
Aff:, fes, ‘it's atyplcal ‘that’s not on.ane.

.extensor surface and 1t ig on a trunk.

Q . Okay,.all rlght and tell us what‘is'in 47,

Qg?ifb

. f A .i" Okay. there is a larger brulse on the left
lateral thlgh up hlgh it s: one and,a half bY Onetand”é* :

half centlmeters

Q- OkaYr1COUidfthat bfﬁiée bé“from,?TQ
1§a6cinatian?‘.' A , )
A o NOt usually
Q. Okayo .
A.{Vs I’m not aware he got any vacc:.natlonS

w1th1n a week of thlS elther . 4

Q Okay, if you knew that he had gotten any
va001natlons on July the 8th would you believe that to be
a poss1b1e cause° -

A Possible.

O Okay,-what’s the more . probab1e°
A ) It's not likely he would get it 1n that

location, - the nurse would ‘have been not - follow1ng normal -

. spot to glve the 1mmunlzat10n. That'’s not where you

normally give it.

Q Okay, and does it normally look like this?




10|

11

12

13| -

14

15{

. 16

17
18
19

20

21

‘22

23

24|

25

Dr. Abel - Direct Examination by Ms. Lively 524
A Not normally, no.
Q. Okay, tell me what we see on'49?

A All right, you got a lower leg and you’'ve
got a bruise on the shin. '
Q Okay} and you already testified that a

child would have bruises on the shin?'

A Easily. -

Q | Easiiy on.the éhin; right?

A From accidents,‘yes.:

Q All right, and you document éVe;§ bruise;

is that correct?

A Yes.

. Q Okay, all right, then what are we:séeing in
State’s Exhibit 50°? |

A If appears to be a slighg'scab on the_
1ower, I believe that is, yeah, that is the righ; lower leg
and then above it something is healing‘like possibly a
littlé insect bite.

Q - Okay, and did you evér.teceive any
information from, from the history from the.fémily.that he
had had an episode with ants?

‘A Yes, I did.

Q Okay, all right, so, so-were you told that
he was givenvany type of medication for ants and/of other

reason; do you recall?

25
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A Yes, I recall he went to a doctor and was -
given some kind of treatment for ant bites.

Q AOkay, you don’t recall what that~medication

. was? -

A - I remember from the record, fromEthe'

~medical record it was an antihistamine, yeah.

Q Okay; all right, I’11 ask about that in a

. minute; let me get through these if you don’t mind. What

does State’s Exhibit 51 show us? N
AE Aislight bruise of the lower leg, I’'m going

to say left lower leg because I can see the.sites for the

tubes that are'centrél and it looks like a bruise on the

- shin, again. kind of medial, kind of inside the leg.

- Q Okay, i was going to say because this up
here ---. | -
| A YeahL
'.Q ;-— appears to be ---
.A Thét’s the éhin.
| Q N ﬁhe'shin and this appears to.be where?

A . It’'s inside the leg, so that’s a little
atypical for a site for a normal fall. |
.0 Okay, just have a‘few'more; and in State’s
52 and 53; do you know what that is?
A I think on the flip there’s a mark from

probably an attempt to do aﬁ-I.V. in a recent past and then
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there’s a area that looks it’s a, insect bite or something

- that’s beén scratched.and it has a small mound of

superficial infection in it.

Q ~Okay, and once again as a part of what your

._consult is do you document every single'thing?

A Yes.

Q "'And; Dr. Abel, in all fairness in your
expérience in what you’re doing are you necessarily wanting
to find abuse or what is your job?A

- A No, my job is to come -to an accurate
medical conclusion.is there medical evidence that points to
maltreatment or does it point to something else, so that’s
why I ask exténsiye history and SOmetimgé do extra tests
that are highly unusual to be sure the child doesn’t have
an unusual condition.

Q Okay, all right, and then just briefly the
last two photos 54 and 55; what are these showing?

A The top photo shows some scratching, I
believe it was on one of the shins, jﬁst a simple linear
scratch, ‘and then the bottom photo, it’s hard to see it, I
w;s trying to show slight scratching on the chést‘near the
lower rib cage on the right, very faint.

Q Okay, all right, you did, however, use a
tape measure to attempt to document that as well?

A Yes.
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Q All - right, now, Dr. Abel, after you had --
Ms. Lively: Your:Honor,'may‘I publish this to

‘the jury, thlS partlcular one that s difficult to see?

The Court: Certalnly

iMe.'Lively: Thank you.

Q ' (Continuing) NoQ, Df. Abel, and you can
refer to, to any of'Your notes if you need to, .let me just
step.back fer a second and I'had asked you ahput the child
being‘giVenrﬁedfcationv WOuld,you, please,.look in your
recotds to determine what type of‘medieation‘he was given? .

‘1,A~ 7 It wasn t on’ my consult because at the time
I talked to ‘the famlly they weren'’'t telllng me that I

found it on the report -done a few hours,earller,.see if I

can'find it here. I can’t read the writing, here it is,

"Xyzal.

K Q. Okay, and, and Qhat is'nyal used for?

A - It's a antihistamine used for allergy
s?mptems of noee‘or skin.

| Q. Okay, and in regards to a«ehild his age do

you know what, were you told or were you able to find out
through your research what this child was being . given, what
dosage? ‘

A . I don’‘t know the dosage.

Q Okay, that’'s fair, now do you know what

kind of side effects that Xyzal would have on a child this
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age? |
A I looked it up and the side effects are

similar to other-anti, antihistamines, you can be .drowsy

" when you take it, that'’s the main one.

Q All right, now let me get to, let me geﬁ'
back to his skull fractures. Dr. Abel, when after~you got
all the history from the maternal grandmother and the
boyfriend and you looked at the bruising and-you‘
congidered the findings, the radiological findingé; at that

time were you able to come up with a conclusion within a

reasonable degree of medical certainty'as to whether or not

this child suffered from an‘acciaental or non accidéntal-
injury?

A Well I also check, you know, blood count,
chemistries,'urinalysis, the normal things and he had
abnormal clotting test ﬁhat is a kind of abnormal clotting
that we see with massive head trauma and the family history
and the boy’s history gave no history that he had any'kind
gf clotting problem when he was a younger child, normal |
circumcision, no problem, so, so there was no evidence of

an underlying clotting disorder. There was a clotting

-disorder as part of the. injury that he now had, so when you

have massive head injury like this, you know, your clotting
mechanism goes awry.

Q And just so you said something about the
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Acircumcision, did you actually review his well baby check
recoras'information? |
A Yes, I have had a chance now to review all
of his well child records up till nine months of age.
| Q Okéy, and, and you mentionéd‘the
circumcisién was there anything, so there was nothing in

what happened to this. child that gave cpncerns'as to blood

' disorder~qr'genetic_disorder?

A "No, he was a normal child;%hé was

developing normally; his language was developing. He was,

‘his motor skills were developing normally up until nine

”months.of age and then, and then there 'are no more records

/

until he comes to this area and is seen several times.

“Q Are you aware of the fact that he was seen
at Conway Medical Center a week before he presented at the
E.R. on the 14th? |

A - Yes. | ) . | ;

Q Okéy,‘and did.you‘have an opportunity to
review those records as well?

A Yes.

Q Okay, and based upon the information that
you had and the severity of the injuries that you saw on
the lSth,‘do.you believe it would have been possible for
this child to have had those type of injuries on the 7th?

A No.
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Q Okay, all right, based upon your experience

as a child abuse pediatric and knowing how children

‘basically function and act would this child be immediately

symptomatic once the injury was inflicted to his head?

A The head, the skull fractures ---
Q Yes.
A --- were massive and in my judgment he

would have been unconscious immediately.
Q Okay, and I believe you said that earlier,

I just want to make sure, and I'm asking you, would the

child have eaten breakfast that morning if he had these

massive skull fractures?

A No.

Q Would the child have been able to sit up
and eat lunch if he had these massive skull fracfures?

A No.

Q So when you’re provided that history
regarding the child and you have? I believe you said the
other two events were the puppy dog knocking him over and
the stroller; is that right?

A That history was given but it was much
earlier.

Q I understand, that’s what I mean from two .
weeks out? .

A Right.
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Q Without any other information other than

that and that the child was fﬁnctioning that day in your‘

opinion within a reasonable degree .of medical certainty can

you tell us when,ybu think the 'injuries would have had to

- have been infliéted?

A - The day he presented to the emergency

department wés the 14th,.right, 1l4th.

Q ‘ All'righﬁ,'and why ig that?.

A .Bééahée he was in4extremist and he‘was"
having seizu:es'aﬁd}'and he, so’alsé the blood, the blood
that the radiologiét they.can tell just from the imaging
how old the blood is in‘the head so We knew that the blood
was no moreAthan three days old and probably less, no more
than three days, and thén just the fact that such a massive
fractures'that he wouldn’t have been able‘to function. Now
part of the dilemma is the history and all I can say is
that the history I was given doés not match what I was
seeing at alli

Q = And so what conclusion did you come to
regarding whether this was and as I stated earlier and with
all that information whether this was accidental or non
accidental?

A - Well I put in my final report inflicted
trauma, inflicted head trauma.

Q And once again, Dr. Abel, were you able to
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talk to, or I didn’t actually ask you this, were you able

to talk to the biological mother and biological father

‘about this child?

e A " No, Ehey had notrerrived;and9I never met
them!
Q You never did, okay,lso the information
that- you -received was just from, i mean the social history

was from the grandmother?

A - Correct.
Ms. Lively: One moment.
Q (Continuing) And, Dr. Abel were you up to

“date on all the 11terature regardlng traumatlc abuse,

traumatlc skull fractures and abuse of ch11dren°

A Well I m doing the best I can. There efe'
hundreds of articles publishéd every few months because
this. is a very hot topic and I, I can’t read them all.

Q.. Okay, all righf; and in'fegards to your
experience as a child abuse pediatric in causes of death in
children:is it, what is one of the highest causes of death

in children this age under two?

- A Abusive head trauma.
Ms. Grabert-Lowenstein: °~ Objection, Your Honor,
relevance.
The Court: ‘I would sustain that objection.

Ms. Lively: Okay, thank you.
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|  Ms. Grabert—Lowenstein:‘ Thank you, Your Honor.
Ms. Livery: (Continuing)“
Q‘: W'And““Dr Ahel after'you actually did your

consultatlon on that day dld you then follow up and include
in your records 1nformat10n you recelved from the autopsy?
A . .TI have read them but, no, my report was
made before I had an autopsy report or other records
Q Okay, all“rlght 80 everythlng you had was
based on what you saw from the 15th'> .

A And what what the grandmother and the

,boyfrlend told. me and from the medlcal records that were in -

the T.C. U chart Some of them were from the outlying
emergency room and some of them, ofrcourse,,had been
generated‘right there at the MUSC in.pediatric intensive
care. |

-,Qr And, Dr. Abel, when you’re.seeing these

type of skull fractures in a «child what normally do you

- A - Well the type of comminuted skull fractures
that are seenhwould be like if a child had fallen from a
three'story huilding and somehow managed to hit two
surfaces or if the child had been ejected from a moving car
and had landed on concrete thirty feet away.
| Q So in your opinion would the force that

you’'re talking about be something that would be readily'
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visible or apparent to the person or someone watching this

. injury take place?

A Okay,.I think I understand the;question}
the question being that would a person 6bsérviﬁg thisi |
appreciate the magnitude of the force? |

Q . "Yeah, the level of the force, the severity'
of the force? '

A Yeah, a person wiﬁh normal observation

would perceive that this was tremendous force.

Q To thé child?

A . To the child, yeah.

Q And finally were you given any historical
information that would have put [Sh# in the care

of anyone otherlthan:the‘maternal grandmother and the
boyfriend on July the 14th, 2008?

A ‘ No.‘

Q In regards to his development, just quiékly
‘cause I know we’ve gone thrqugh.a lot, bu£ in regards to
aevelopment was there anything in his
develdpment that gave you concerns?

A " The history from the grandmother was
indicative that he had severe deﬁelopmental problems and

behavioral problems but that didn’t match what I got from

the well child check, very detailed pediatric notes, and he

had had faithful visits to the pediatrician when they
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- documented hisg developméht and his growth and all of that,

so the grahdmother is describing a child that only can say
onepword and is clingy ahd,whiny and wants to be held all.

the time. That doesn’t match .what’s describéd in his first

© .nine mdnths.of life where he ‘already had four or%five words

at‘ﬁine months of age and was developing, his motorvskilis
we:e’developing normally. -

Q- j And were you given any records whatsoever
that he -had ever been in a motor Vehiclé accident or
drépped from a tWo story buildihg?

Al - . I was not told»that..

‘Ms. Lively: Thank yéu, answéf any_questions'£he

defense might have for you.

* . The Court: We’re going té‘;ake a quick break,

five minutes, ten. minutes.

(Whereupdn, the jury retired to the jury room at
3:45 p,m.)'

(Whéfeﬁpoﬁjia reéess wés taken and the following
takes place on the record after the fecess.)

The Court:’ Yes, sir?

Mr. Gélmore: One issue has come up while we

were in our recess. It has come to my attention that the

‘same juror may have been asleep during the course of Dr.

Abel’'s testimony. I have spoken with Ms. Grabert-

Lowenstein and with Ms. Lively and I feel that the best
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Ms. Lively: Your Honor, we'’ll ﬁeed tovpick a
new foreman as well. | : . |
The CoUét:' I will.
. < Ms. Lively: Yes, sir:
‘(Whereupon, the jury returns to.the.ddﬁrtrooﬁ.at
4:02 p.m.) |

'

The Court: ‘Ladies and gentlemen,‘i was

compelied to rémove'the juror from your jury, that was your

foreperson. Occupying-the foreperson'’s seat now is Mr. --:

. Jury Panel Member: Robert Kidd..

The Court: Mr. Kidd, Mr.. Kidd, ybﬁ will assume-

ed

' Jury Panel Member : “Yes,.éir;
The. Court: Would you move over by M:LnKidd?

Jury Panel Member: Yes, sir.

y -

be a, a member of the jury panel and, Mr. Kolbe, you will

‘"remain as an alternate, thank you.

Witness?

Ms. Grabert-Lowenstein: Thank you, Your Honor. .

‘Cross Examinétion
By Ms. Grabert-Lowenskein: :
Q Good afternoon, Dr. Abel?
A Afternoon.bt | »

Q Could the bruises that. you observed that

" The'Court: - And from this point erwérd5you,wi11A
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you testlfled to have occurred at the same time as the |
skull fractures7 l

A | " They could‘have‘

Qo - Okay, and could the skull fractures have

P happened glven all the 1nformatlon that you looked at,

Wthh 1f I mlght you looked at all the med1ca1 ev1dence,

the radlology,'correct°'”'
A Yes. |

N | *Q», ‘ Okay, taklng all of that 1nto account could

they have happened within an hour of him belng seen by EMS9'V

‘i-lf?d oA They could have |

- },Q:k‘ Okay,‘thank~youi Now-you'sawincwevidence

as to heel cuts° | | ; N ‘

A I, right, he had tiny little écraps'that

"werejhealing;'“

5 Qu -“4was:there indication;of some hug‘bitee?’;
V-Ay_<fJYes.ﬂ o - |
. A‘Q ‘ 16kay,vand ycuwsawvnofevidence.of‘old'broken'
bones?.r | 4 . |
| A {Correct.
The only broken bones were the skuli
fractures? | |
A Correct.
Q Okay, as a pediatrician would the allergies

it was described to you he was treated for would that have
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made him maybe whiny during that period, maybe a little

uricomfortable? o

A If childreﬁ'are ﬁhcomfortablé'they can
whiﬁe.‘ |

Q Okay, and likewise he was seen for stpmaph4

.problems on the 7th for the vomiting?

A © . Yes. e .
',Q ‘Could that make a child uncbmfortable and
whiny? | ‘ |
| ‘A Yes.
Q- /‘ Okay,‘you indicaﬁed'the antihiétamiﬁé wQuld“~

make him grOggY?

A .. That's a side affect some people have.

Qo ,iokay,'and, Doctor/ how long would have .

.Atakeﬁ to, to make the injuries that YOu*séw~on the 'skull

fractures?
A Less than a minute. - , -

Q Okay, and-someone that didn’t see the

‘mechanism, obviously, éouldn't‘appreciate the force or what

was going -on, correct?
A  we11 that!s‘incorrect,'the degree of damage
ig an.dindication of a foice.
” Q B I mean let me rephrase the question,‘if é
person didn’t see the damage being inflicted they would

have no knowledge of the damage, correct?
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A No, that'e incorrect a medical person
that s seen the ev1dence would see the damage
,f\f ”Q - Okay, let me,*let me rephrase again, I’m."
ysorry,‘it/s getting,kindvof late,in)the afternoon? a
Ay"‘ Okay"h .

'Q'f‘ If a. layperson d1d not see "the damage belng

‘flnfllcted they would have no knowledge of the mechanlsm of

the- damage°”

A Correct
Q‘j | Okay, and 1f.someone dld not see the
symptomology they would not appre01ate that somethlng had-
been done to the ch11d° ‘ |
| VA-h" If if an observer dldn t see- any symptoms;.
in the chlld they wouldn 't appre01ate that" somethlng had

happened to the: chlld?-'”

Q- - Yes? L
A - nCorreot.V
Q" Okay, .thank you, fow in youfr extensive’

‘history as a pediatrician and then‘a forensic pediatrician
‘have you gotten 1nto ‘the soc1ology behind when children,

;espe01ally toddlers,;are hurt9

° f

A . I've done a lot of reading; there_is no

profile of someone that hurts toddlers that is a hundred

. percent accurate.

Q Okay, are there, from your consultations
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afe there some more common scenarios as to when injuries
are inflicted?

A " There are risk féctors, risk faqtors.aré.'
well known, however, sometimes children aré purposely hurt '
by people with no known risk factors.

Q OCkay, are one of those risk factors
somebody for a low tolerance to stress?

A Yes.

Q And inciuding a low tolerance to the

demands of a toddler?

A Yes.

Q Okay, thank you; Doctor, I have no fufth?r
questions. . | x | |

The Qourt: Mr, Galmo;e?u

Mr. Galmore: Thank you, sir.
| Cross Examination
By Mr. Galmore: " ‘
' Q Dr. Abel, . I believe you testified that you
were the director of the child abuse program ét Children’s

Hoépital in Washington, right?

A Children’s National Medical Center.

Q Yes, ma’am, when were you director of that
program?

‘A The year 2000 through 2003.

Q And when did you become director of the

441
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Violence Intervention "and Prevention Program at MUSC?
A I came as the medical director in 2006 and

I became the director I believe in 2010.

Q SQ you were medical director and then you
becam f;- | |

A Dirgctor.

Q - Director?

A " Correct.

Q- ﬁow ?ou were called in to consult on this -

case; is that corréct?

A ‘That'’s cofrect.
Q And who’were you called in by?
A Dr. Tecklenburg.
Q © and Who is Dr. Tecklenburg?
A He'’s'.the intensivist, pediatrié intensivist

at'MUSC;Ahe'wasitaking-caré of fhis child.

Q ' Okay, so Dr. Tecklenburg was [l

‘physician at MUSC?

. A - He, ?éah, he was the attending physician.
o) Okay, and is part of the consultation one
of the first things you need to do is try to establish a
history for,thé patient; is that correct?
A Yes.
Q And in this case you did that by talking

with the maternal grandmother and her boyfriend?
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A Correctl
. Q - All right, did Ms. Gorman refuse to speak
to you? | A
A A Ms. Gorman is the maternal grandmother?
0 Yes, ma’am? | .
A No, she spoke with me.

Q  Okay, did she have the choice to refuse to

"speak to you?

A Yes.
Q And when she spoke with you I believe she

told you that she went to work at 5 a.m. that morning?

A I believe I testified to that, yeah.

'Q  Yes, ma’am, is that correct?

A That’s correct.

Q - = Okay, did you gét that same information

from the boyfriend?

A Yes.

Q So that particular piece of information was
verified by both people; is that correct?

A Yes. |

Q Okay, now I believe you received
information that the patient ate breakfast at 9:30 and went
back to sleep and then ate lunch around ﬁoon and took a
nap?

A Yes.

443"
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| Q Okay, where did you get that information?.
A . That came from the mother's-boyfriend
.0 Okay, now at this partlcular time ---
A w The grandmother, excuse me, grandmother s
boyfriend}

AQ : Yes, this. would have been at a tlme when

»the grandmother was at work'>

A ;4 That 1s correct
‘ Q~.f Okay,»were you able to 1ndependently verlfy‘

the clalm that the child had breakfast at 9: 30 and went to

sleepAand.had 1unch at noon and went back to s;eep agaln?w

A Nor :
Q~‘ﬂ Well so what you re saylng, were you, were

you able to contact .or speak to any other people to, to

Mtell you- that that is what happened'>

A . I spoke to the people that were telllng me
they ‘were the ones that was present and my Jjob is to get
the medlcal hlStOIY-———:' |

Q  Yes, ma‘am?

A . --- you know, there is law enfordement

:1nvest1gatlon and DSS investigation and they may have done

other things, I,don't know.

0 Okay, but on that particular issue of
waking up having breakfast, going back to sleep, waking up

and having lunch, going back to sleep, that information
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came from a single source; is that correct?

‘A . . Yes, that’s from maternal grandmother’s
boyfriend, yes.

Q I believe they also told you that the child

fell in the stroller a couple of weeks earlier ---

A Correct.
Q - - but they did not think thét that was a
sigﬁificént injury? '
A>' “Correct.
Q  And they‘also told you that the puppy

knocked the child over but they did not think that was a,

‘significant injury?

A Correct.
Q ' Did both peoplé tell you both of those
incidents? |
A Yes.
Q  Okay, ;he social history says that the

méther returned home around 3:30 p.m. and the child was
asleep?

A ~ The maternal grandmother?

Q Yes,Awell your, the report says mother but
I believe you’re referring to the maternal grandmother?

A You’re right, yes.

Q Okay, where did you receive that

445
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information, from whom? |
A From the maternal grandmother. '
Q Okay, was the boYffiénd ablé to Qerify thét
the maternal grandmothef'came homé afpuna 3:§O'and thel .
child was aéieep? |
A | -Theif times were Very;similar;-l think'one
of them séid;3:30 and one 6f:the@ said 4:00 but the‘sgorieé
- they both.told were matCﬁing., A | ..
Q ,Okay; so they bdth told ybu that she had
Went to work and come home iétér ;hat day? . |
A Right.

Q I think you said you had an opportunity to

feview the wellness records for S ; was that
correqt? |
A Yes.

Q _6kay,.and'thefe Was'agéép_in his( in his.
récords.from.nine months up unéil he waé~treated at Aynor
Family Praétice on July 1st? | | |

A ~ Correct.

Q | So he did not have any follow up visits for
eiébt months? |

A I don't kﬁow, the mother wasn’t there to
tell me if she had taken him to another doctor so I just

don’t know.

Q Okay, but your records have an eight month

3
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gap in there?
A Yes, well is that eight months, it goes

from nine months to sixteen months, yeah.

0 Yes, ma’am?
A Yeah, so seven months.
Q - Yes, ma’am?
A Yeah.
S g I fhink you received information from the

maternal grandmother that the child was malnourished?

A Correct. A

Q Did ybu ha{re an opportunity to weigh
. , | | . .

A He~wés weighed at thé hospital and his

weight was-nine kilograms‘and that'is less Ehan the fifth
percentile which"is uﬁderweight. |
| Q So he was in faéthunderweight?

A He was in fact underweight, now that'’s
after he had been, he had been in.the home of the maternal
grandmother for several weeks but he was still underweight.

Q So'you, your testimony is that his dctual
weight to in your medical opinion was underweight?:

A It was and compared to his previous growth
charts, I took all the data from the well child visits and
I plotted it and he had been average height for his age

each month but he‘had always been like the twenty. fifth

447
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percentile, in other words the lower one quarter in terms

of weight but he had grown steadily .and that pattern went

"all the way to the ninth month and. then the recoxd stopped

and then when we’'re’ measurlng him durlng the

hospltallzatlon his height was normal. He 8 around the

flftleth to seventy fifth percentile but his welght is now

less than the flfth percentlle
‘ H‘Qv : Yes, ma’am, now let me ask you about the

photographs that you went over with the jury, the pictures,
you stated that some " of them appeared to be ant bltes, is
that correct?. |

A There Were several.

Q ' Okay, and(you stated that the parents,
excuse me, the‘maternal]grandmother and her boyfriend did
not give youvan explanation for'those~bruises?_

A E Correct.

Q. - Okay, can you tell the jury when these

.bruises were inflicted?

A . No.
Q - Can you teli the jury who inflicted these
bfuises?
A No.
Do you havevany'idea how many people
handled WS ermlthe time 911 was calied until you had

an opportunity to see him on the 15th?
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A I don’t. know.
L Q.. Do the records indicate that he ﬁas

unconscious during that. entire period? .

‘A . Yes.

Q - 'So he wouldn’t have been able to.get.on the

stretcher on his own?
A Right. _
o :HeZWOuldn't have been.able to get in tﬁe
heliéopter on his own? -

A Uh-huh. .

Q So someone has to actﬁallyiphysiqélly pick -
him up‘and‘put him~o@Ja=stretcher,riS'it possible that |
‘these bruises are the result of"éeVéral different peoplé

handling-the child?

A It would bé unusual to get bruises on the

trunk in the process of resuscitation.. Sometimes with

‘resuééitaﬁion,'a<VigOrous resuscitatipﬁ;'childrenvor’adﬁlts
will“get bruises here where -the person“s]forcefully lifting
their  chin to try to get-thefairway, somefimes thgy’ll'ﬁave
bruiseS‘op their extremitieé where‘pebple héve tfied to put
4in I.V.’s especially at the I.V. sites liké here on the

inner elbow or in a baby in his case I think I saw one .like

that on' his foot where it looked someone had tried to put
an I.V. in his foot. -

) " Okay, so bruising does sometimes occur

449
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durlng resusc1tat1ve efforts’ |
| A | ) In;'ln specific 1ocatlons, ves.
Q Based on your tra1n1ng and experiencexare‘

you able to give this jury an estlmate for when the skull

~fractures would have been 1nf11cted°

’V'An. . Skull fractures, there -was no evidence‘of

heallng but the heallng of skull fractures is an area where

"they don t heal llke a 1ong bone When a 1ong bone ‘heals

.there '8-a cuff of new bone formatlon that looks 11ke an

onlon that goes around: where the fracture 1s that makes it

lea81er to . flgure out how old they are cause the

: radlologlsts are used to. looklng at that but the bones of

the head when they re fractured and- they start to heal they

just sort- of melt back together agaln slowly and it’'s

'really very dlfflcult to age heallng 7 Now there s no 81gn

of any. heallng at all on these We. know that from the

.blood products 1n the brain that shouldn t have been where

they were that the 1njury that assoc1ated w1th the bleedlng.
in the head and the skull fracture most likely were,all

associated at the same.time that, that it was less than

.three-days.

Q Okay?
A Now the degree of injury to the skull with
the shattering of the bones meant a tremendous amount of

force and I'would say the child was unconscious, as I have
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said earlier he was unconscious. Now the problem to figure
out is which. story is accurate about ﬁhen he became
abnormal, wheﬁ‘he sﬁarted acting abnormal and so that’s the
difficulty. |
Q-  Right.
A . We- apparently have some people thét

observed him the night before in the condition that was not

‘tgrribly abnormal so he, he did not have those skull

fractures the night before.

Q But your, your, your testimony, and correct

.me if I’'m wrong, is -that these skull fractures can be no

older than ﬁhree days?

A The blood says they’re no older than three
days. The clinicai story if-you take the‘accuracy of the
other people that saw him. at the swimming pool they
couldn’t hévé been there. It would have been after that
because he could not have been acting normal,

Q . 'Well, well let me say it like this, we’ve
had testimony that 911 was contacted on Monday the 14th at
6:06 p.m. | |

A Yes.

Q 'I'm trying to figure out when in’
relationship to that time 6 p.m. when this injury would

What is your medical

have been inflicted on [l

opinion?
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A My ‘opinion it- would have occurred that day,

- possibly the night before, but after he was seen by other

o

Q So are we talking'three‘hoﬁrs, six hours,’

" twelve hours?

A ‘Again the problem with this is that the
history is coming from the defendanté'and so/it’s Very

difficult to assess the veracity of 'the history.

Q Yes, the problem is the history, yes?
A Cbrfect.‘ -
Q Well let’s take the history out of it and

just look at the wound itself?
A Yes.
Q Without referencing the historical

information that was given to you, can you tell us to a

-reasonablefdegreé‘of,mgdical certainty when thé skull

fracture was inflicted?
A I would,lif.you have no history at all it

would have been fairly soon around the time the child was

- brought to medical attention because he would have

proceeded to die if he hadn’t been put on the respirator,
so my judgment is it would be that day.

‘ Q Sometime that day that’s your answer? I'm
not trying to put words in your mouth.

A That day, the middle of the night the night
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before, but it had to have been after he had neutral people

say he looked normal.

Q Okay, so youf answer is some time after he

returned from the swimming pool?

A Yes.
§ ' Could hitting your head on the side of the
swimming pool, ifAit’s a cement pool, could that cause

these type of skull fractures?

A '  This type of skull fracture would be if his

head;had‘béen slémmeduforcefuliy égainst thé‘péol;and the
problem is‘it’s both sidéé of the head, sd:it'would have
beéniﬁwé blows aﬁd.that's not conéistentAwith a“ﬁormaI:
accidént”iﬁ'a swimming pool and there’s no hiéfory.Of én"“
accident iﬁ'the’swimming pool, to my knowledge.i“ -

Q- Okay, so your testimony is that some time

'aftér he returned from the pool up'uﬁtiifthe Monday at 6

p.m. somewhere in there. is where the injury occurred?.

A Yes.
Q T Can you narrow it down any more than that?
A -~ Not teally.

Mr. Galmore: All right, thank yéu very much.

The Court: Let’s wait and see if Ms. Livély has
anyﬂfurther -= .

Ms. Grabert—Lowenétein: I'm sorry, Your Honor.

The Court: Ms. Lively, do you have any further
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Dr. Abel - Redirect Examination by Ms. Lively ’ 555

‘questions? ' :

Ms. Lively: Yes; sir, I was just got used to

"~ her going.

' Ms.‘Grahert—Lowenstein: - -Sorry.

a Redirect'Examination

By Ms. leely.

5dQ “In regards to two 1ssues, first of ailvdd,

"you have any 1nformatlon in your records to show that

.had to-be resuscltated.Qr,CPR<glven to him.at any

"'A: Only as part of EMS’ belng called the night

. of the l4th

Q 'i Okay, and I'm spec1flcally asklng 1f

there’s any 1nd1catlon that he recelved chest compress1ons

,or resuSC1tatlon or did he just receive: oxygen, ln*your

.records does 1t show°

A - It’s not in myfrecords; it’s in the EMS
‘record. L ‘ A o
| Q. Okay.:» ) u ‘
A And I‘cdnld look in-it;if you want me to
166K at it. B S
Q - - Okay, and if it’s not in?the EMS record

would it be that it didn’‘t happen; could you tell us?
A I couldn’ t tell you.

Q Okay, will you look in the record then and
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Dr. Abel - Redirect Examination by Ms. Lively 556
tell us whether it’s documented that he received CPR or any
type of resuscitative maneu%ers on his body?

A You know, I don’t have that recofd; do you

have that record?

Q I do.

Ms. Lively: If I may approach, Your Honor?
The Court:  Certainly.

Ms;'Lively: (Continuing)

Q So we would have to leave that up to the
EMT’'s; is thét right? | |

A . Yes.

Q Okay, fhat's fair. Well let meé ask you
this, I‘m looking over YOur consultation report in regards

to the timing, which we’ve gone over et nauseam, but let me

ask you this, when you did your final assessment based on

all the information you had, including the two-week-old
botential puppy dog stroller issue and the history that was

given to you by the defendants in your assessment, you were

‘able to give a clearer time line in regards to when you

believed this child would have had the inflicted injury;
would vou please Jlook at your report and-refreshvyour
recollection for the jury? |

A Yes.

Q Okay, and if you would, please, and I know

this case is from 2008 so read through that and refresh

455
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Dr. Abel - Redirect Examination by Ms. Lively 557
yourlrecollection,'based on all the information you were

glven at that tlme, what was your opinion regardlng the

‘ tlme llne for the 1n]ur1es to this child based on the

'1nformatlon that was given to you°

A  That the head 1njury was no more than three
days old and 1f tlmed by both the head imaging and the time

of the sudden change 1n his cllnlcal status as glven by the

‘ maternal grandmother and her boyfrlend was no more than -

tthree hours old

o Q : Three hours’ old from what°
A .From-the time he was taken to,the outside
emergency department ” ;
Q. Qkay, so three hours from the tlme he got N
to- the Conway E.R.? |
A r nght

‘Q-.r- Ailrright, which was, do you know was that

approx1mately 6 58 p m.?

A.<‘ I don 't recall the exact time.

o] | Okay, all right, and that was your
documentation from three years ago\when you actuallylwere
involved in your consnlt? |

A Yeah, three and a half years ago, .yeah.

Ms; Lively: Okay, thank yon, Dr. Abel, that's
all.

The Court: Ms.AGrabert—Lowenstein?
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Ms. Grabert-Lowenstein: Thank you, Your Honor.

Recross Examination

By Ms. Grabert-Lowenstein:

Q Doctor, if the‘child was‘sleeping normally

at 4:30 p.m. does that lessen the time  frame that the

. L
A | If the child‘is sleeping normally, one of

'the diffioqlties is that children with head injuries if the

. person doesn’t‘tell anybody'that they did a head injury

and,;. and the Chlld is unconscious " 1t s: very dlfflcult for \
another observer who doesn’t know about the -head 1njury to
reallze that the Chlld is unconscious.

Q " But 1f indeed the report is accurate that

‘the chlld was sleeplng -

A .- Yes. -
0 f—; and sleeping normally’that would narrow

down that, that time much less than the three hours,

. correct, Doctor?

A It s very dlfflcult cause when you re

sleeping you’re not doing- anythlng, you know, you're just

71aying there breathing and so it’s hard to assess how

normal a person.is when they’re asleep.

o ‘ , ;o

Q Let me ask you a hypothetical. . Again, if
you,havehthe information that’ the child is sleeping

normally that there’s no sounds, nothing to indicate that
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he’s. not sleeplng normally, that would lessen that t1me

,frame a great deal from the threevhours max1mum, correct’

.A‘-l That 8 very hard to answer because it s,

the s1gns of head trauma are changlng consgciousness,

sometlme selzures, sometlmes breathlng abnormalltles

;They, they don’t all happen at once, so a'chlld‘could have.s

a head. 1n]ury and be quletly breathlng and apparently

?sleeplng but actually unconsc1ous and 1t would not be

p0531b1e for a- person who dldn‘t know that they: had had the '

head 1njury to reallze it unt11 1ater,;unt11 somethlng more

‘started happenlng

Q. nght Land te- .
7 Yeah
Q an‘j,\——- but you. would expect £S - see, would you

not, breathlng and you know, breathlng ‘difficulties and

the selzure act1v1ty7'

1A5 I would expect that after the head 1njury
thlS ch11d sustalned he would be unconsc1ous 80 he d be
quiet; flacc1d probably Stlll breathlng and as the
swelllng in the braln got worse and he’s gettlng worse and
worse then he might start to breatheimore slowly’and'
possiblf have a seizure and become more:abnormai.as'things‘
go on. | '

Q ‘And; Doctor, is your hesitation the fact

that you weren’t there,. you didn’t actually have an
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opﬁortunity to see the‘exacf‘sequence’of‘what occurred?
A .- No,.my hesitation is that your |

characterization'dbesn’t make sense..

Q I'm asking you if the facts are that

“everything iS’nofmal”at 4:30-wouldn’t ‘that lessen the time

frame for when the injuries.could have occurred?

A You’re assﬁming that the observer is able

. to detect thlngs that maybe aren’ t detectable vet.

Q' - Okay, and aren’t you assumlng ‘that the.
Chlld be1ng reported as sleeplng normally is 1ncorrect9

Alv' I'm telllng you that’s a, real. poss1b111ty,'
I dén;t know. : |

AQf .ékéy, and you don’t know -because you ’

~weren’'t there?

A Correct.

o) '6kay, but the fact of’theﬁmatter is this,

this injury didn’t necessarily have to oc¢curred at: the fullf |

‘end of the'threé'hours?‘

A " Can you rephrase that?

Ms. Lively:  Your Honor, I jﬁst’want~to object
to asked and answered, it seems like it’s just continuously
going on.

| }The Court: One more,'one‘more, Ms. Grabert-
Lowenstéin; - | |

Ms. Lively: Thank you.
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Ms.,GrabertéLowenstein- (Continuing)‘

Q You 1nd1cated in your report that based on

_everythlng no more than three hours°

A . That s assumlng that . the hlstory glven by

%

the defendants was accurate

-

Q. - And are you assumlng that 1t wasn t9
A -v'i‘ I’m saylng I don t know
aes o QL Okay,,and my p01nt belng ‘that 1f 1t ‘was

~accurate that just reduces the tlme frame drastlcally from

.the max1mum of three hours'> o

A fﬁ~Yes:f B
Q - okay}tthanktyou;'Doctor,‘just a couple of

mOreAquestions;,QCould any of 'the bruiseS'you observéd haye'

“hit somethlng as he was. selzlng9

‘ :A If he fell off of a, off of a bed and
1anded on somethlng, poss1bly, I dldn’t get any hlstory
11ke that L
é" | Okay, hutrthatris,dthat isvaipossihilityw‘

The other thing is if he s selzlng and posturlng as we’'ve

vheard testlmony‘a84and_the»paramedlcs‘were trying to work

on him would they_have not had todrestrain him to, -to work
on him? | | ‘ |

A 'Yeah, they would have to hold him down
enough to get an I.V. ‘in and I believe they did get an ITV'

in.
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Q And could that have‘éaused any of the
bruising? .
A Usually the bruising with that kind of

thing would be:on~the extremities of being held or like I
mentioned. if they have to tilt his chin up to put in that
intratrachialAtube.l

Ms. Grabert-Lowenstein: Okay, all right, I have
nothihg furtﬁer, thank you, Your Honorzr. ‘

| Mr. Galmore: Very briefly, Your Honor.
. The Court : Yes.

| Recrosé Examination

By Mr. Galmore;
| '@ Dr. abel, if a child has been struck in the

head and'losﬁ'gonscio;shess and thatvéhild was not seizing
and not posturing is it possible that.that child would
appear to be asleep?

A Yes.

Q  Now if someone attempted to wake up a child

\believing that this child was asleep and the child was in

fact unconscious and not seizing and notAposturing, if that
person attempted to say pick the child uplto wake him up
could that cause seizing?

>A No.

- Q‘ - Could it cause posturing?

A " No, posturing is part of the seizing.
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Q - Yes, ma’am.
A And so the seizures caused by brain wave

activity and in normally handling'picking up a child
wouldn’t cause a-seizure even,'éven --- |

- Q " Yes, ma‘am. . N

A ———:to my knowledge even in a brain damaged

child that had just been struck. -

Mr. Galmore: ‘Okay, thank you very much.
‘Ms. Lively: That’s all, Your Honor.
The Court: You may step down, Dr. Abel.

Ms. Lively:. May this witness be excused from

her subpoena?

. The Court: Anyiobjection?

Mr. Galmore: Ng, sir.“:

Ms; Grabert;Lowenstein: '.No objection, Your
Honor. o |

The Court: You’re excused and released from

yoﬁr subpoeﬁé;'Df;'Abél,'thank you'fér coming.
- Witnessé
Ms. Cote: Yoﬁr Honor, we have to take up a
briéf'legal issue before we call our next witness.
The Court: All right.
(Whereupon, the jury retired to the jury room at
4:34 p.m.)

Ms. Cote: . Thank you, Your Honor, this is an:




10
11
12
13
14
15
16

17

18|

19

20

. 21
22
23
24

25

463

Ms. Bessant - Direct Examination by Ms. Lively 580
Ms. Grabert-Lowenstein: No, I understand that.
The Court: For an un-subpoenaed witness.
Ms. Grabert—Lowénstein: Right, Your Honor, I

understand that and I don’t believe that that will be an

issue.

The Court: All right, are you ready to go?

Ms. Lively:- Yes, sir, Your Honor.

(Whereupon, the jury returns to the courfroom at
9:35 a.m.)

The Court: All right, we have our jurors back
in the courtroom. Ms. Lively?
Ms.dLively: AThank you, Yopr Honor, the State
would cali Ma¥sha Bessant to the stand.
Marsha Regina Bessant

being first duly sworn, testified as follows:

Madam Clerk: Please state your full name and

- spell your last name for the Court?

The Witness: My full name is Marsha Regina
Bessant, and --
Madam Clerk: Spell your last name.

The Witness: My last name is spelled b-e-s-s-a-

Direct Examination
By Ms. Lively:

Q - Ms. Bessant, will you just make sure you
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kind of scoot up so we can hearfyou?  | |

A Okay, is that better?

Q That’é much better, thank you, now, Marsha,
tell the jury who -you are and where you live?

A, My name is Marsha Bessant. I7ve‘lived'here'

~all my life and my parents, my gfandpafénts, and great

grandparents. I'liye'-;-'

Q ' Are you working?

A Yeah, I work for my father and --
Q ° What area of Horry County do you live in?

A I live oh —, it’s like upper

Coﬁway lower Aynor right off 501 déwn behihd Lafry Hardee
Auto Sales. '
| "Q Okay, and do you have any children?
A I have one daughter, she will be fbﬁrfeen_
in January. - |
Q ,. Okay, now, Marsha, do you know the

defendants Julia Gorman and Robert Palmer?

A Yes, I do.

Q Okay,'first of all how do you know Julia
Gorman?

A I know Julia Gorﬁan from Robert and Robert

was friends with my brother and they moved down here from
Virginia.

Q Who’s they?
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Ms. Bessant - Direct Examination}by Ms. Lively 582
A Robert and Julia.
Q Okay? |
A Moved together. My brother was friends

with Robert and they brought, you know, Julie to my home,
you know, cause she didn’t have ho‘frieﬁds here and shé was
new and, you know, we would have coffee, and you know, do
girl things while they Qould, you know, go.hunting,
fishing; do boy things.

Q Okay,,aﬁd what kind of a, well did.ya’ll
become friends?

| A Yeah,“wé become friends, ybu know. .

Q . And what, if anything!:did you know about
her family? —

A Not very, very little.

Q Okay, and had you ever met her daughter

Cesalee, who's seated right here?

a Yes, I had met Cesalee when she come [sic]
down: with They come to my home and --
Q Well before that let me just ask you, had

you spent a lot of time with Mr. Palmer when he was hanging
out with your brother?
’ A No,.they were usually the  boys would go or
the men and like the women would be together.
o - Okay, and were they living together, Robert

and Julia at that time?
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A Yes, they were.
Q And -where were. they living?
A Off Highway 319 and they were living in a

home rented by the same man that the mobile home was rented
by but.he had a house and then when her other two children
leftxto‘go Hawaii, Kyle and Kayla, they moved into the |
single wide trailer llke two,‘two doors down,vllke two, two
hoﬁses down. ‘ | | ’

Q And wheﬁ:you'say the two children, Kyle and

Kayla, whose two children are you referring to?

A  Those wenld be Julia’s children.
. Q. - Okay, and‘what were their ages; do you
‘recalléf“' ~ ' ‘ | ‘
- A Kayla was about ten and Kylenwas twelve.
Q- Okay, were yon aware if Mr.'Palmer had any
children?
A Yes, I was aware that he had a son Dylon

with Amanda Tyler.

Q@  And how eld was Dylon around that time?
A Approximately three.
Q Okay, now, Marsha, whenever, do you recall

spending .some time with, well before Cesalee actually came

in June of 2008, please tell the jury what the relationship

' that you observed was like between Robert and Julie.

A Very stressed Julie was, there was a lot
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of problems, financial.

Q Who- told you that?

A Julie, Julie had told me, you know ---
Mr. Galmore: Objection, hearsay, Your Honor.
The Court: I'll admit it.

Ms. Lively; Thank you. '

Q (Continuing) What did she tell you, Marsha?

A She would tell me that, she told ﬁe they
had a joint checking account and it was her account and she
had put Robert on the account and, you kﬁow, he would take
money out because, you know, he could and she would check
sometimes on my home computer, you know, I can’‘t believe
he’s taken this money out, and, and he ---

Q Where was he working at the time?

A I don’t think he had a job at the time, she
was the only one working and she was working at the ---

Ms. Grabert-Lowenstein: Objection, speculation,
lack of foundation.

The Court: All right.

Ms. Lively: Okay .

Q. (Continuing) Do you know for sure whether
he was working or not at that time?

A I do not.

Q Okay, and whenever, would you have

467
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conversations with Julie about, about any other issues with
herself, Robert, or anything?

A Yes, she-wés like distraught. Robert would
want to go out like with his friends and she would cook
dinner, he woﬁldn't come home, and she would, you‘know,
call me c¢rying, you know; Robert took money out the bank 6r
I cocked he didn’t come home, and -- |

. Q "And how did she handle those situation when

'she was talking to you; what were those conversations like?

A I mean she}would,-She cry and it would, she
was very-upset‘and,'yoﬁ:know, I told her, you know, aé a
friend to that if he wés-doing those things, you know, to
pack his crap, I said a different word, but and put it on
the porch or go home, take his name off youf checking | |

account and, you know, and she never did any of those

‘things.

Q Okay, and whenevér, when did you learn that

Cesalee and were coming into town?

A - Julie had told.ﬁe maybe two weeks before
Cesalee and ({ulB had arrived.
Q Okay, .and how, and how was she when that

conversation regarding meeting, well do you know if she had

‘ever seen her grandson?

A No, I mean maybe through pictures but never

in person.
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Q . Okay, and so when she told.you that a

couple of weeks before they got there that he was comiﬁg

. how did she act?

A she acted happy, you know.

Q And how did you feel knowing about their

relationship about Cesalee coming with [feld

Ms. Grabert-Lowenstein: Objection, relevance.
The Court: What’s the relevance of that?
Ms. Lively: The relevance, Your Honor, is that

she was aware of Julia and Palmer’s problems financially.
The Court: . You asked her how she felt.
Ms. Lively: . I'm sorry?

. The Court: Didn’t you ask her how this witness

‘felt about it?

Ms. Lively:  Yes, and her own personal feelings

regarding having ---

The Court: ~ Why don’t you ask her if she had any.

concerns about it.
. Ms. Livelyﬁ Right.
The Court: Why don’t you ask her that if she

had any concerns?

Ms. Lively: (Continuing)
Q Did you have any concerns regarding Cesalee

and [l coming knowing their, what you had heard Julie
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say about their financial problems°.

:Ms. Grabert—Lowensteln: " Objection, relevance.
‘The Court: I'm going to allow it.
‘Ms. Lively: (Continuing) -
Q Did YOuAhaVe doy’concerns?
A You‘know; I thought maybe it woﬁld,.you

" khow, make her happy to see héridauéhtér and her grandson
and, you know, but financially and hér stress level I felt

' like, I feel like, you'know, I didn’t know ‘that Cesalee was

I dldn t realize she was staylng a month

>ZQ Okay, that’s falr, and so,qMarsha) did you

have the opportunity when Cesalee got here with S8
spend some time with them?
A Yeg, I did.

‘,Q Okay, tell the jury the first time that you

actually met Cesalee and [
A The flrst time I had met Cesalee and |
Julie had drove them to my house and they stayed about an

hour. Cesalee was, I give Cesalee a big Texas cinnamon bun

.and she kind of, you know, pinched off little pieces and

give to USHI and he was like right at his mother’s, you

know, arms, you know. She wouldn’t let him like get away

or I mean, you know, she was, he was clinging to his

' mother, you know.
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Q And was this, this was the first time you
met him? |

A This is the very, the very first time I had
met him. | |

Q Okay, and how,;howllong was it you said
they were there in your house? |

A Forty-five minutes to an hour.

Q And based upon your observations was
Cesalee attentive to the child?,

A .- She was very attentive, you know. :- She, the

whole time that they were there [Auif was in her arms or
if he would get down I have ceramic tile flooring in the

kitchen and she was like, you know, very careful tévholdA

“him and like, you know, so that he wouldn’t fall.

_Q’ - Was he walking at that time?
A Yeah, hejwas walkiﬁg.'
Q What were your observations. of his physical
appearance? |
A ) ﬁe seemed a little tired, you know, but he

céuld have jusﬁ woke up or he just like clung to Cesalee
-1ike, you know, he was in a new environment and, you know,
he had hever been in my home or .met me and he just, I mean
he just like clinged to his mother like, you know, he felﬁ_
safe and.I would, you know, say, hey, buddy, and, you know,

try to get him to interact and he would just kind of just

471
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shy away. |

Q But did he react to you?

A Yeah;'i.mean he would, you know, with a

Asmilé or, you know, and he would say Mama to Cesalee and --

Q@  And what, if anything, before Cesalee got

there and you met her~a'Iled‘»"iC?im did Julie tell you about

" Cesalee?

A She.séid Ehat she would be happy to ha&é
time with her alone, that Cesalée'would‘be happy- to ﬁaVe
time with Julie alone because Kyle and Kayla, 'Julie’s pther
two. children; were 9one;5‘L - |

0 ‘So that was part of timing of her coming oxr
do you know?

| A: ‘ Yes, fhat was‘When she was coming: that

Cesalee would be happy to have her, Julie all to herself.

0 Okay.
A And --
Q Now after that visit did you. have an

opportunity'to spend any time with Cesalee and Aydian
again? | | |

A Yes, I.did, we had went to the\Myrtle Beach
State Park one day.

- Q Okay, do you remember about when that was?

A Seems,like‘it wag-like later on that week

or maybe the beginning of the next week. .
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Q So sometime in June 20087?
A Yes, it was the day the photos were taken.

Ms. Lively: Okay, if I may approach, Your

Honor?
The Court: Yes.
Ms. Lively: (Continuing)
Q I'm going to show you one of these State’s

, Exhibit 10 and State’s 8, they’re both in evidence and ask

you which one of these do you recognize as being the day'
that you were at the beach with them? I know it’s been a

long time; do you recall?

A I recall going to the beach 'and --
Q If you don’t that’s okay?
A I can't remember’Cesalee. I feel like she

was wearinglthis pink bathing suit but I can’t be for sure.

Q  That’s fine, that’s fine, but you did go to
the beach with them?

| A I did, yes.

Q 'Okay, and who all was with ya’ll whenever
you went to the beach?

A It'was me, Julia, Cesalee, and LAt

Q . Okay, now, Marsha, tell this jury what you
observed, the behaviors of whenever you were there
at the beach that day?

A Well he, you know, Cesalee played in the
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Ms. Bessant - Direct Examination by Ms. Lively : 591
sand with him and, you know, he emiled and like he would
like get, try to get away and she would, you know, make
sure he didn‘t get too far. She was real attentive a lot
after him and, you know, she, he seemed to enjoy the day at
the beaéh, you know.

Q - And while he, ‘while, how 1ong were ya’ll

" there; do you remember?

A ' Probably an hour and forty minutes to two

hours.

Q Okay, and during that time while you were

"there who was the one that watched over and, and caretaker

A Cesalee.
Q Did you ever see her with U cet
fruStrated.or punish him in any wayé ”
A Never. |
Q . And how was Aydian towards his ﬁother? Did

you ever see him be hit at her or bite her or anything like'

that?

A " No, I never saw ény of that.

Q Now whenever, were you aware that Cesalee
v;ras leaving the Horry County area without

A No, I was unaware of that.

Q  Okay, when, if ever, did you become aware

of that?
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Ms. Bessant - Direct Examination by Ms. Lively 592
A After it was on the news that’s when I
become aware of that.

Q- Did ‘you ever visit with Julie and Robert

Palmer in their home after Cesalee had left L& there?
A No.
Q Had you ever seen any of their pets in

their home?

A Yes, I saw an English bulldog.

Q- Okay, and had you ever had any interactibn’
with this dog?

A~ Well I saw the dog and I'm not a real dog
person so, no, I mean i'might have petted him onice or twice
but'—f“ |

Q And had you, you might have aiready:
answered this but let me make 'shre, did yoﬁ ever see
and the bulldog together? -

| A "No, I don’t think so, no.

Q Now you said that you realized that Cesalee
had left after you saw the news, don’'t tell us about
what you saw on the ﬁews, but when was the next time after
ghat,‘if any, that you had any contact with Julia Gorman?

A in jaii; I went, I came to visgit her in
jail.

Q Okay, and will you, please, tell the jury‘

Qhat, if anything, she said to you about [RUEees during that
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Ms. Bessant - Cross Ex. by Ms. Grabert-Lowenstein 593

visit?
| ' Mr. Galmore: <Your:Honor, that would bé‘heaisay.
C - The Coﬁrt: .Undefétand, I'm going to allow it.
Ms. Lively: i(Continuing) |
Q Yoﬁ can tell me what it was that she told

. when you visited her in the jailz.

A Well she, she didn’t really say much of

about | " She was just distraught and crying and

worried about Robert, you kﬁow} and she would call him
"Joe—Joéﬁ that Qaélhis like ﬁickname she would call him, is
he okay,-énd, ydu know, she wés vefy concéfned about
Robert. : | |
. Q Okay, did shé ever say énything to you

A 'She‘did mention that he, the dog knocked
-.him into the dog cage and she was, you. know, cryiﬁg and

crying and -- '

Q - And did you ask her what happened or did
she just offer that? |

A She just offered that, and I. didn’t ask her
what happened.. | -

Q  Did Julia ask you to do anything for her .
whilé you were there?

A Yeah, on one of the visits she had wanted
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Ms. Bessant - Cfoss Ex. by Ms. Grabert-Lowenstein 594
me to go and print some pictures out.of Robert'and send to
her and I would not. I printed sbme pictures of the kids
and I sent those but I would not send any of Robert.

Ms..Lively: Just a secoﬁd, okay. Thank you,
Marsha, I appreciate it, please, answer ahy questions the
defense may have for you..

| Cross Examination

By Ms. Grabert-Lowenstein:

Q . Good morning, Marsha, you describéd phone
caIis wﬁere Julia was distraught and cryingt-how maﬁy of

those type of phone calls did you and she exchange?

A Several . ‘ S

Q . Were any of them lengthy?

A Yes. |

,é So was she:cryingAduring the entire phone
call?

A The last phone call she was just squalling,

I mean,crying the whole time. I couldnxt hardly, like she

was crying se hard I could not like understand all of the

words but it was, you know, Robert, Robert, Robert, Robert.

Q She was, she was stressed about the
relationship and to your knowledge she never -did anything
about the relationship, correct?

A No,‘I~told,AI mean, no, I offered her

advice to go home take his name off the checking account

417
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and, you know, part company, and, you know, that wasn’t

what she wanted to hear.

Q ° Okay, and that isn’t what she did?
A .ifNo. | | |
LQ unld that be correct?

A She did not.

Q ‘How many times total did you see

when "he was here, well lét me, and actually let .me more

and Cesalee
together when he wag here?
. A Twice;
Q Okay, andAboﬁﬁ'of-those occasions did.he

want to be with hiSfmom?

A Yes, he was very clingy‘td his mother.
Ms. Grabert-Lowenstein: Okay, no further
questions.

- The Court: Mx. Galmore?:
' Cross Examination

By Mr. 'Galmore:

Q Ms. Bessant, you know Robert, right?
A Yes.

. Q And you met Julie through'Robert?
A Yes.

’ Q. Is that correct?
A Yes, that is correct.
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Ms. Bessant - Cross Examination by Mr. Galmore 596
Q How long have you known Robert?
A I have known Robert since we were in sixth
grade. |
Q So you went to middle school together,

. elementary school together?

A No, I don't believe, we didn’t go to
elementary school, like middle school.

Q Did you go to high school togéther also?

A Yes. ' )
Q And you said he played with your brother;

is that correct? .
A ' Uh-huh.
.0 . Do you have any friends to reward by your

testimony today?

A Do I have any friends to reward?
Q Yes, ma’am.
A Am I going to receive a reward, you have to

bring that down to a level I can, I'm not sure what you’re’
asking, I'm sorry.

Q Arée you testifying for the benefit of

* Robert Palmer today?

A No, I am not.
Q So you have no friends to reward in this
courtroom?

A Absolutely not.
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Q . You havetﬁo.enemies to punish in this"
courtroom?m | | ’ |
| ‘A  Abéolutely nét.
i Q  -But yéu knew Robert since sikthﬂgrade andvf

-you knew Julia because Robert introduced you to her?

A Yes, Ehat’s correct.
Q  How idﬁg have yOﬁ kpdwn7Julia?
R A.yéar; ﬁéybé more . |
o fOkéy):aﬁd y@uf&e‘known‘Robérptsincé sixﬁh :

' gradej,would you;cohsidef ydﬁtéelf to‘bé a good friend of

£
Robert’s?

A No.
'Q i-Just a passing acquainténce of Robert’s? .
A’ Just a passing adduainfande, I mean he .

dated one of my girlfriends in middle school énd then he

ﬁarriedimy brother’s‘ex—Wife’s\best'friend,

| | ‘That Would»bé Amanda?

That. will be Amanda.

Did you testify in their divorce?

No, I. did not. -

o » O B O

Well when Amanda and Robert got divorced
you didn’t testify in that hearing?

A I did not.

ko) Before Cesalee and got here how long

had you been friends with Julia?
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Ms. Bessant - Crbss Examination by Mr. Galmore 598
A Approximately a year, maybe a little
1Qnger, a little longer. | '
- Q - And what type of things would you all do?

A We would have coffee, we would cook, eat,

. hang out, go to ﬁhe mall.

0 " Well how often would you interact with
Julia, once a week,. once a month? |
A' Maybe two times a week,“maybe‘some weeks
mére; maybe some weeks less. | |
Q- Would Robert be there on thosé occasions?
A - hUsually'he would be hanging out with my
brother doing hunting, fishing. |
‘d ' tDid,Robert introduce.Julie to'other.people?
. Ms. Grabert~Loweﬁétein: , Objectibn,‘lack;of

foundation and relevance.

The Court: Just ask her if she knew if she did.
M¥r. Galmore: (Continuing)
Q Do you know if Robert introduced Julia to

other people other than just you?

A Well I feel, you know, sure that he did;
he's from here and, you know, I’'m sure, I know that he was
in, he introducediher‘to his family.'

o Let me, let me, yoﬁ said you all would gé
out for coffee? |

A We would have coffee at my house“a lot

481
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Ms. Bessant - Cross Eiamination by Mr. Galmore 599

- cause she didn’t have a coffee maker cause she said Robert

'didn’t drink coffee and I was like if my coffee pot broke

I'd be at Walmart at 12:00 to buy me a coffee pot cause,

‘you know, I love coffee.

Q So that was you‘and'her or that was you and
Robert or you and her and Robert?
'. A Me'and'hér,ﬂthat Was‘a~COQVErsation between -

me and her.

Q° And you and Juiie;would go 6ut ont
6§Eaéipns? ( ‘ -

A Yeah, we'would go out, you know, éhopping;
you know. o o o | S

' Q- . “pid y&ﬁ éé out'WitH“RQbert?~

A We, we went out together maybe three, four
tiﬁes. ‘ | ' |

.Q Okay,.as a group?

A . : As a gfoup.

Q But it ﬁould be fair to say that you knew.

'Robert more than you knew Julia?

A Yes.
. Q " Now you were not at their home on July

14th, 2008, when

was injured, were you?
A No, I was not.

Q And you can’t tell us . who injured
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Ms. Bessant - Cross Examination by Mr. Galmore 600

A No, I cannot.
Q You can’t tell us if it was Robert or if it

was Julia®?

A _ No, I cannot.

Q " You can’t tell us if,  tell usvif it was the
dog or something else? -

A No, I cannot;'

Q Now when did you say you. first met Cesalee

and (s

o A At my home probably I guess a week after

Cesalee arrived.

Q . And you weré able to judge N
demeanor; how did you descfibe‘him? '
| | A _He, yéuwknow, éeéﬁed iike just clingy to
his mother and like, at mylhomé'is that what you’re asking?
Q | Yes, ma’am. i A

A His demeanor was, -you know, he seemed

'ﬁormal, I mean, you know, I didn’t like nothing stood out.

Q Did you -testify on direct examination that

he seemed tired?

A Yeah, he seemed tired.

Q And you only had met [ZSUig for two times,
right?.

A Yes, that is correct.

Q Okay, I ‘think you testified that you have a
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Ms. Bessant - Cross Examination by Mr. Galmore 601

child also?

A Yes, I do.

Q | Did your child ever spend the night at
Robert and Julia's2'

A One time on Kayla’'s blrthday party, she
stayed the night one time. ‘

Q Dld your Chlld have any complalnts about

.fcondltlons when your Chlld spent the nlght at Robert and

Ju11a s’ house°
A  “No, she did not, she:said Robert made

pancakes and she seemed to have a good. time there.

KQ "Dld she say that Julia struck her?:
A ' No, she did not. |
Q . Did you‘ evej': see Juiia strike '
A No, I dld not ' .
:AQ‘ - 8o the first time you saw Julia with (BB

was with Cesalee at your house for an hour or so?
; A Yes, correct.

QO  How did he interact with Julia; you told us
how he interaoted with his mother, how, how was he with his
grandmother?

A Well they didn’t, they didn’t interact a

lot.

was clinging to Cesalee like, you know, and
she was feeding him a Texas cinnamon; she’d just pinch off

little pieces and give it to him and, you know, he really
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just stayed kind of in her arms the whole time.

Q So you didn’t really get an opportunity to
see her, see Julia With

A No.

Q  Okay, the next time you saw was when

they went. to Myrtle Beach State Park; is that correct?

A Yes, that is éorrect.

Q And you took them to Myrtle Beach State
Park? |

A a No, Julia drove.

Q ' She drove, okay, did you get an opportunity.

to observe Y interaction with Julia at Myrtle Beach
State Park?

A Yes, we laid out, me:.and Julie, and Cesalee

was the‘ﬁain, you know, she, she took care of and
watched over him, you know. She‘wasn’t like laying out,
you know, and Julia, you-know,awouldlplay with him a little
bit, you know, but for the most part Cesalee watched him.
| Q Was there anything abnormal about Julia's

behavior towards at Myrtle Beach State.Park?

A No, nothing that stands out abnormal.

Q  Did there come a time that you donated some
clothes to Cesalee?

A Yes.

Q Why was that?
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A Because her, I think her 1uggage had got
lost and Robert come and picked them up for her.

Q  Was there a time that you were with Julia

A Yes, that was before we wentAto the Myrtle
Beach‘State'Park. I'do'not'know who purchased the Clo;hés
because I was speaking with Jenna, the owner of thé store.
4I'kn§w a stroller was puichased and some baby‘qlothes, that.
waé before we went to the Myrtle Beach Stateléark.“

Q When you said a stroller was purchased; do
you recall if this was the stroller?

| A .Yeé, that was the stroller I'm pretty sure.

‘Mr. Galmore: And for the recbrq,I'mAshowing the
witness State’s Exhibit 22 for identification pﬁrpbses.

o Q  (Continuing) So this, yoﬁ’re pretty sﬁre
this is the stroller that was purchased?

A I'm pretty sure and it had like, it would
fold over énd had a hook 6ver the top.

o Yes, ma’am, do you know who purchased that
stroller?

. A I do not know who purchésed the items; I
was speaking with ;he stoie owner.

Q . Well did Julia, well let me ask it like
this, did Cesalee know of any stores in Myrtle Beach?

A This was a store in Conway.
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Ms. Lively: Objection as to speculation, Your
Honor.
The Court: I'll allow her to answer.

Ms. Lively: Thank you.
‘Mr. Galmore: (Continuing)

Q Was there'anything unuéual about the fact

that' clothes were being purchased for §
A No, I mean you purchase clothes for

children all the time; they’re constantly growing, that did

‘not seem unusual to me.

Q All right, now you talked about the
finances in their home; do you know if Robert was working

during this time?

Ms. Grabert-Lowenstein: Objection, lack of
foundation. .

Mr. Gélmore: . Your Honor, she ---

The Court: I’1ll let her answer it, of course

she’s been asked this question alréady but let her answer

it again.
The Witness: (Continuing)
A . I don’t know, at times maybe yes, at times
maybe no.
| Q. Do you know if Julia was working at the
timé?

A Yes, she was working at the Bass Pro Shop.
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Q You mentioned the dog, the English:v
A Bulldog. ‘
- Q Bulido§,~is.this the dog that you'’'re

referring to?
A  That is:thé dog.

. Mr. Galmore: And for the record I'm shbwing_the
witness State’s ‘Exhibit Number 18 for identification
purposes.

Mr. Galmqre:-l (Continuing)

Q- Did you have an opportunity to observe

intefaét with the bulldog?
' " A No.

,'QL " Did you have an opportunlty to see the
bulldog interact w1th any children?

A I seen the bulldog but only for a, a brief.
while because they were so proud of the dog they wanted me
to see‘it\and I stopped by, I'm not a dog lover, and I act,
3you know,'aqt.enthused for them, YOu know, I petted’him‘énd
but I'mlnot a dog lover. \

| Q Well lét’s, let’s talk about your dealings
in this case; how is it or when did you first speak to the
police about this case?
A "I do not know the exact date but it was
with the lady at the Eack'oi the courtroom in Ms.

Lowenstein’s office, Carla, I believe is hervname.




10

11

12|

13
14

“15)

16
17
18
19

20

21

22
23
24

25

Ms. Bessant - Cross Examination by Mr. Galmore 606
Q Would it be Carmen?
A Maybe, it’s been a while.

The Court: I think he was talking about Ms.

Grabert -Lowenstein.

Mr. Galmore: No, I was’talking about Carman
Mureddu. |

The Witness: (Continuihg)

A And it was at.the lawyer’s office ---

Q Okay?

A --- where we met.

Q Was this, was this the, ‘the day thaf you

heard about everything on the news?

A° . No, this was after the news.

Q Was it the day that sSal ‘was taken to the

hospital?

A I didn’t even know that EGW had been

"taken to the hospital or anything was wrong with him until

I seen their pictures, you know, on the news. I mean I had

no idea that the child had been to MUSC or anythirg.

Q Yes;, ma’am.
A I had no‘knowledge of that whatsoever.
Q How long after you saw everything on the

neWs did you first speak to Ms. Mureddu and Ms. Grabert-

Lowenstein?

A I was working in the Farm, it’s a
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. subdivision of D. L. Horton, and I can’t remember how long

after it was, I just, I can’t remember.

Q " Do you think it would have been a yeér

- after you saw everything on the news?

A . I don’‘t think it would have been that. long.
'Q | You think it would have been less than a
:year? - |
| A Less than aAyear, I can’t be sUreyon that

tihe,'I'mean --
Q And sonhen everythiﬁg happenéd in July
14th, did the police come to‘talk to you?
| A- - No.
Q.' The only time éomeohe camé to talk to you

was when Ms. Mureddu and Ms. Grabert-Lowenstein contacted

you?

A Yes.
Q And what, what were you asked to do?
. A To, you know, give information, any

information of knowledge I had of the situation.
Q Well who asked you to do that, which of

these ladies?

A I mean ---
Q . The investigator or the defense lawyer?
A The investigator, I mean she would ask me

questions and I would answer them.
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Q Well let me back up, when your phone rang
and someone was asking you about this case who was that;

was it the investigator or was it the defense attorney?

A The investigator.

Q Okay, did she ask you to come into her
éffice?

A No, she, well, yes, she asked could I meet

her at Ms. Carla --

Q Grabert-Lowenstein?

A Grabert-Lowenstein’s office, that’s where
we met.

Q So the Solicitor’s investigatdr asked you

to meet her at the defense attorney’s office?

A Yes.

Q And you agreed to do that?

A Yes.

Mr. Galmore: Np further questions, Your Honor.

The Court: Ms. Lively?
Redirect Examination
By Ms. Lively:
| Q Marsha, there was some questions about the,
the bulldog and several more questions about financial;
were you aware of how much they paid for that bulldog?

A Yes, Julia had told me $1600 and I bout

-fell out, I_Can’t imagine paying $1600 for any dog.
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1 ‘ Q = And whose dog was it supposed for?
2  ,AAA For Robert;
3 . . Ms. Lively: ‘Thank you.
4 , Mg. Grabert—Lowenstein: Very briefiy, Your
5! Honor. | |

6 - Recross Examination .

71 By Ms. Grabert-Lowenstein: | '

8 ‘ Q Ma'aﬁ,‘did Ms. Mureddu ask you all the

9| questions at my office?' Was she the one who asked you the

10| - questions that you answered at my office?

1y A Yes.

12 ..Q ...Were you truthful with her?

13 A Yes. }

14 | Ms. Grabert—Léwenstein: Thank you, no further

- 15 questions.

16 . - Mr. Galmore: : Very briefly, Your Honor.

17 .Recross Examination

18] By Mr. Galmore:

19 Q Are you saying that Ms. Gorman hadV$1600 in

20| -the bank with'which to buy a dog?

21 A Yes.
22 ~ Mr. Galmore: Thank you, no further questions.
23 The Court: all right, you may Step down, any

24| further need for this witness?

25 : Ms. Lively: No, Your Honor, I’'d ask that she be
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Mr. Whiteis - Direct Examination by Ms. Cote 610

released from her subpoena.

Mr. Galmore: - We have no use for her.
Ms. Grabert-Lowenstein: No further use, Your
Honor. ‘
| The Court: You are exXcused and released from

your?subpoena,‘thank you for coming.

A . Thank you, Your Honor.
Ms. Cote: Brad Whiteis.
Brad-Whi#eis
being first duly sworn;'testified as‘follbws:
~Madam Clerk: Please state your full name and
spell ybur last name for the Court?‘ |
The Witness:  Full name is~Br§d Whiteis, w-h-i-
t-e-i-s. .
- Direct Examination .
By Ms. Cote:
Q Mr. Whiteis,. where are you employed?

A -The Department of Social Services here in

‘Horry County.

Q And what’s your position theré?

A I currently supervise the'child protective
services investigationé,unit.

Q Can you, please, tell the jury a little bit
about- how an investigation goes or comes about or your

procedure involving a -case involving child abuse?:
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Mr. Whiteis - Direct Examination by Ms. Cote 611
A". Sure, it all starts with our cps hotline;
we've got a child protective services phone that people
call in and make Chlld abuse and neglect reports ' The
reports are taken by a hotllne receptlonlst kind of a
person, operator When they take the report it’'s brought
to me to See if it meets the crlterla for an 1nvestlgatlon

If it doesn t meet the cr1ter1a we log the report but

nothing is~ddne'at{that‘point; If the case is enough for -
‘us to look into I accept it for an investigation and assign

“it to an'investigator.

Q _Were you 1nvolved or were you working at

DSS .in July of 20089

A I was.

.Q - . Did you come to be involved in an
1nvest1gatlon 1nvolv1ng a Chlld named Victim
Victim

A I did.

Q - HoW didfyou become to be involvediin that
investigation? u

A That morning on the 15th the report was

taken,'one'was forwarded to me, took for review. - Of course
within looking on it within a few seconds I knew it was
enough for us to look into, so that’s how it started.

Q I'm sorry, I didn’t mean to interrupt?

A - That’s okay, that’s how it all started with
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Mr. Whiteis - Direct Examination by Ms. Cote '612
me. .

Q Okay, and what was the-first’step you took
wheﬁ you began your investigation?

A The first step would havé been to-
immediately»assign an investigator to go out, you know, the
intake is the investigations that we get when they come.

they’re rated as. far as how serious they are. Of course a

case like this Would.have been rated high, however, one

thing that we as the majority of how we look at things when

we know rated is child safety, and since the child was at

“the hospital at the time was technically safe we didn’t

really have a long tihe,'aqtually we have twenty four hours

to, to go,out; but I did send Yvette Brown, assigned to her
and sent her rigﬁt out to MUSC at thg time.

Q And what was the next thing after assigning
the case to Ms. Brown, what did‘yoq péfSonally do?

A Iléent Yvetté to MUSC; she got out there
pretty quick, got in the car.and heéded out there. I
Wanted to call MUSC just t§ kind of see how things were
going and I called over there to the charge nurse over at,
I guess it was the intensive care unit for the pediatriés.
Q?l And did you. speak with a nurse there?

A I did; I spoke with Chris Klusermah, would
have been the charge nurse.

Q - Okay, and éfter speaking with her what was
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1 your next séep?
-2 A At that point I called Ms. Gorman.
3 Q And did you speak with Ms. Gorman?
4| A I did.
5 Q And what did your, what did she say to you

6| in that conversation?

7 _ A My call to her was not too much of an

»é investigative nature, it'wéé ﬁusﬁ’to since ﬁe‘kﬁew"the

"9 child-was MUSC. :If’s not, it’s.not uncommon but it'doeéﬁ’t
- 10| happen too much'in other éaéeé Where‘we’ll éall tHé parént
11 but}sincé;the child was alreadylat.the hospital I .did
12“'telephon¢ Ms. Gorman. It was basicélly’just to get some
13 infbfmation“frém her, deﬁogfaphics;'things of that’nature.
14 N Q- What information did she givé you?

15 : A | We went dver‘a‘few'things, you know,~i'
16‘.rea11y didn’t‘ask too many quesgions. I mean I ‘asked her

17| where she lived, who she lived with, things of that —

\ 18 Q Who did she ---
19 7 O ﬁatufe. |
20 Q I'm sorry?
'21 A You’re fine.
22 Q Who did she tell you that she lived with?
23 ‘A She told mé'that she lived with her, her

24| paramour Robert Palmer.

25 S0 Okay, and did she tell you how the
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child you were investigating, his condition, did she tell

you how KAeil came to live with her and Mr. Gorman, Mr.

Palmer?

A She did, she told me that the mother, I

- guess Cesalee is her name, had dropped fhe'child off with

her back on July 2nd, 2008. We didn’t get too much into

“the specifics of that, and again going back, you know when

I was talking with Ms. Gorman I didn’t want to get into too
much with her and_ﬁhe reason why is cause I knew she was
going to be speaking with, with my investigator up at the,
at the‘hospital'and'i knew Horry County 'Police was up

there, too, but she, she had just advised me that she got

.the. child on July'énd.

Q Did she tell yéu'how long she and Mr.
Palmer had been toéether?

A She did, she told me four years.

Q Did she tell you ébout her‘working, was- she
working at the time?

A She did; she‘told me she worked full time

.at Bass Pro Shop. I, the only thing we really got into as

far. ag her employment I asked her what her most recent
schedule was, what, what day she had worked, hours and so
forth.

Q Did shelgive you that information?

A She did.
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Q What was that?
A She advised me, of course I’'m speaking with

her on a Tuesday, she told me that she had worked the last
three days; which would héve‘been, of course, Monday,
Sunda&, and Saturday, the 14th, 13th,'énd 12th, Wdfkiné
from 5:45 in the morning until 3 p.m. in.the‘afternpon;‘

Q- - And did she tell you who kept or.who took -

while she was working these hours?

A She did, she told me that when she was at

~ work Robert watched the child, babysat the,child.'i

" Q- Okay, and did he work according to her?
A He was unemployed. - :
',Q According to her who were the primary

'caregivers of Aydian?

Just her and Robert.

A

Q * Nobody else?

A " Nobody else. ' ‘

Q | Now going to that Monday July 14th, what'

. did she tell you about that day

A - And again I didn’t ask too many questions

.about it, I just kind of let her tell me what had happened

cause I knew she was going to be. speaking with our
investigator. She, she advised me that the day before,
Monday the 14th, she would have got off work about 3:00.

She said she got home. 'She said that the child was asleep.
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She told me fhat she had checked bn him shortly thefeafter}
after she got home. She. told me that the child was acting
weird, "weird." She told me about .the it was foamy saliva
'coming from his mouth. She says when she noticed this she
'took the child té Robert and told him something was wrong.
She saidlafter that the child étarted‘to have some form of
a seizure and that’s when she called 911.

Qo . And did you independently investigate the
facttthat 911 wasicalled?

A "I did.

Q. Did. you find out ‘what time that cali was
‘made?
A . The call was'made at 6:06 p.m.
_ Q And what did you do aftér you sﬁoke with,
oh, well dia-Julia' give -you a cause for condition? ,
. A She did not and I, ‘nor did I ask her.
Q Aftér"yéu spoke wigh her-did you do

anything else in your investigation?

A I knew that we were dealing with a matter

that, of course, law enforcement needed to be involved in.

I wasn’t sure if an actual police report had been

completed, so I called cver to county dispatch. Officer

‘Singleton, I believe his name was, came out to my office

and once we started having a conversation within the first

thirty seconds he already, he was already able to confirm
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that a report was done and a detective was already assigned

to the case, so0 he left. There was no need for me to speak

with him anymore..

Q .

And after speaking with him was that the

extent of your involvement in-the case?

A

That’s right.

Ms. Cote:: Beg the Court’s indulgence, thank _

'you, I have no.further questions, please answer. any

questions the defense may have.

' The' Court: Ms.. Grabert-Lowenstein?

Ms .. Grabert-Lowenstein: CI have no questions,

Your Honor.

The. Court: Mr. Galmore?

'.Mr. Galmore: Thank you, sir.

By Mr. Galmore:

e

o » 0 ¥ O P

Cross Examination

Is it Whiteis?
Whiteis.
Whiteis?
Whiteis;

Yes, sir, okay?
Close enough.

Mr. Whiteis, as a DSS supervisor are you

authorized to arrest?

A

No.
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