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State v. Palmer (6-10-10) 2 

1 (On the record, June 10, 2010 ~ ) 

2 MS. LIVELY: Your Honor, this is 'State of South 

3 Carolina versus Robert Palmer. This matter comes before you 

4 for two issues today. It's not a plea, we have nothing like 

5 that. What we~re doing is there's a motiori by the Defense and 

6 there's also the need for the State to serve two direct 

7 indictments on this Defendant', and just for the purposes of 

8 this Court understanding exactly the procedural background of 

9 this ,case, thi~ sterns from the death of ~ child from back in 

10 "July cif '08. At the time this Defendant was the boyfriend of 

11 Ui'e ,Co-Defendant, Julia Gorman. The Horry County Police 

12 Department investigated, the matter" interrogated both this 

13 Defendant, as well as the Co-Defendant, and at the time based 

14 upon certain'admissions arrested the Co-Defendant, Julia 

15 Gorman, the maternal grandmother, for homicide by child abuse 

16 and this Defendant was charged with u~lawful neglect of a 

17 child. Since -that time the State has, we actually went into a 

18 proffer agreement or entered a proffer agreement' with this 

19 Defendant regarding his testifying on behalf 6f the StAte at 

20 the time of the trial of Gorman. After that proffer agreement 

21 was signed it -,there was no promises in regards to plea 

22 negotiations or anything of that nature. It was a general 

23 cooperation, not an immunity type of agreement, and I will 

24 provide you with a copy of that for you to review. 

25 So, since that time I actually met with the pathologist 
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1 in the case, as well as the radiologist. After meeting with 

2 them and reviewing the medical information in the case, it was 

3 .' th~ opinions of those experts that this Defendant was also 

4 involved in the injury to the child qr potentially involved. 

5 So, what we have now is the State revoked the offer or the 

6 proffer. There was no offer, ever haS been an offer. We 

7. revoked the proffer in May. I called Ms. Grabert-Lowenstein 

8 ·to tell her of my intent to revoke the proffer. I also gave 

9 her the names of the expert medical witnesses I had. talked to, 

10 even though I didn't have to do ·that so that she could talk to 

11 . them. and see why I determined that the medical evidence 

12 clearly was in contradiction or if not contradiction the 

13 failure of the Defendant, this 'Defendant to provide us 

14 additional information led me to believe that he had to have 

15 had some knowledge or be involved. 

16 So, Your Honor, at that time I sent a letter revoking the 

17 proffer and then the Defense has now filed this motion to 

18 require the State or to ask that you enforce the proffer 

19 agreement. So, that's one of the reasons why' we're here and 

20 also the State is - does intend to serve this Defendant with 

21 the two direct indictments, one of them is a homicide by child 

22 abuse and one for homicide by child abuse, aiding and 

23 abetting, which we will need this Court to actually set bond 

24 on those matters and the victim's family 6as been notified. 

25 THE COURT: All right, let me se'e the proffer 

3 
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agreement. 

MS. LIVELY: Yes, sir, and actually what I'm going to 

do is hand up the agreement that is attached to the motion 

.that was filed by the Defense. 

THE CQURT: Okay. 

MS. GRABERT~LOWENSTEIN: Yes, YOur Honor, there is a 

written motion with the,.proffer with the passing of the lie 

detector test, as well as the·revocatio~ of the ,ptoffer. 

THE COURT: .,Okay. 

All right, Ms~ Grabert-Lowenstein, let me hear· fro~ you. 

MS;' GRABERT-LOWENSTEIN: As I'm sure the Court's aware, 

theproff~r is covered by contract law and it has to be shown 

by a preponderance that there has been a breach oi.that. My 
" ' 

cli~n~'relied on' the proffer, presented himself not once but 

twice to be interviewed, answered every question. He took and 

passed the polygraph. From the beginning of this case the 

timeframe was that the injuries happened on a Friday night at 

a time when we could conclusively show my client was not 

there. The new evidence, and I do appreciate the assi~tant 

solicitor telling me about it and I did have an opportunity to 

discuss with at least one of the witnesses that new evidence. 

It makes where the pathologist now, you know, says as they did 

originally that it could be three days and two new experts say 

three hours. Because this evidence came about after both of 

the interviews it's the Defense contention that's never really 
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1 been covered; and so, to say that he's withholding information 

2 is inaccurate because we just don't know. Even with the 

3 three-hour timeframe it doesn't conclusively say that my 

4 client, especially with a confession of shaking by the other 

5 Defendant, was the perpetrator or in any way aided and abetted 

6 the grandmother of this child. 

7 The State in withdrawing the proffer has attempted to do 

8 it unilater~lly, which they can't do and it's the Defense 

9 condition, contention rather that until they show that there 

10 has actually been a withholding of information my client has 

11 relied on the offer for th,e proffer and has totally, 

12 completely complied with' e,verything required of him now, and 

13 Your Honor, as I put in my written motion, after I was given 

14 this new information I brought my client in to my office 

15 because I wasn't going to let him be interviewed again 

1~ obviously without my having spoken to him and, you know, 

17 talked about' things-~n more depth. We did that. I told the 

18 assistant solicitor that we were confident he could fill in 

19 some information, especia~ly about that three hours, 

20 information frankly he's never been asked about and,that's why 

21 we're here today because he has complied, you know, he, he 

22 first of all relied on the proffer. He's complied with it, 

23 and you know, when an individual has cooperated as much as my 

24 client" to then have t,he proffer pulled, Your Honor, it, it 

25 makes us question, due process, and I'm just asking this Court 

.... ,,~ ........ '. 
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State v. Palmer (6-10-10) 6 

to enforce the proffer be~ause my client is - has in no way 

violated the proffer, 'you know, they can't point to where he's 

been untruthful" and in fact, if the Court wants to hear I 

have the employee of the Solicit'or's' Office who interviewed 

him who I believe wi}l,indicate that he answered every 

question, was candid; and you know, this' just can't be 

withdrawn and he has not violated the proffer. 

THE COURT: 

hear from you; 

MS. LIVELY: 

THE COURT: 

MS. ,LIVELY: 

All right, all r~ght, Ms. Lively, let me 

Yes, sir. 

Ho~ has he violated the proffer agreement? 

Well, Your Honor, first of all I would say 

13 that it is completely a' :discretionary matter regarding the 

14 State's ability to_either offer or revoke the proffer. The' 

15 reliance by the Defendant would have to be to some detriment 

16 to him. 

17 THE COURT: Well, I mean, he's talked to you all. 

18 ,MS. LIVELY: Yes, he, has. 

19 THE COURT: And I guess based 'upon - and you all are 

20 

21 

22 

now wanting to charge him. 

MS. LIVELY: That's correct. 

THE COURT: I mean, a~ I understand she has, and I 

23 haven't read the case, I'll need to go back but it says an 

24 immunity agreement. So, you're saying this is not an immunity 

25 agreement? 
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1 MS .. LIVELY: That~s exactly right~ and I will tell you, 

2 YOllr Honor, if I may, I ,pulled every single one of her cases 

3 or I had an assistant in my office do so, and I've got copies 

4 of every single one'o~ t~em and I can address them, each of 

5 them to, to distinguish them. None of them address an open-

6 ended proffer agreement which states that his statements may 

.7 be used against him if I decide to take this to Court, as well 

8 as the proffer agreement says ~he only thing that the proffer 

9 agreement guarantees him, if it guarantees ~im anything, is 

10 that I will take it into, consideration upon my election of 

11 charges as well as sentencing. That's all it says. 

12 THE COURT: All right, well, ~et me ask you that, Ms. 

13 Grabert-Lowenstein. Where have they, where, where have they 

14.' promised anything that they are now,.that they are not going 

15 forward with? 

16 MS. GRABERT-LOWENSTEIN: ,Your Honor,' they - yes, it's 

17 open-ended, but they still have to show before they can revoke 
" , 

18 it that he is in some way by a preponderance of the evidence 

19 breached it and they can't show that~ 

20 THE COURT: So, you're saying that even if,.they don't 

21 withdraw this proffer they can still charge him with these 

22 additional crimes and go forward with it.' 

23 MS. GRABERT-LOWENSTEIN: Your Honor, we've always, we've 

24 always understood what could potentially happen. However, 

25 everybody understands that with the cooperation, he was going 

7 
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State v. Palmer (6-10.-10.) 8 

to be a witness. It PQts him in the witness stand and having 

to testify truthfully as opposed to the Defendant seat. She 

wants to put him i~ the Defendant seat right along side the 

other Defendant and tha~'s what they can't, they can't at this 

point make that decision. He has cooperated. 

THE COURT: . But I mean, let me ask you this, if I 

agree with you and if::I say your clieri't has not 'breached the 

proff,ered agreement, how does that prevent the, State from 

goihg ahead and doing what they're now seeking to do, to: issue 

these direct indictments?, 

, MS . GRABERT-LOWENSTEIN : ';Welr, I· think due process, Your 

Honor, keeps them from doing that, and frankly, the spirit of 

the proffer. Who would -~-

THE CQURT: I mean, but I guess my question isis as ,I 

read the proffered agreement signed by everybody all it does 

say is that . they will, ,let 'me see,' I want to get the exact 

terms, that the 'State shall consider the extent and degree of 

cooperation ,in the election, of charges and at the sentencing 

of your client and shall advise the Court to the extent and 

de~ree of his cooperation. ,It doesn't say that they can't 

bring the charges. It doesn't say that they can't prosecute 

them as a Co-Defendant. ,It just says, you know, they'll 

consider what he says when they elect what to charge him and 

when it comes time for ~entencing. 

MS. GRABERT-LOWENSTEIN: Your Honor, how could they make 
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. 1 him a Co-Defendant in the same trial and have him at the 

2 Defendant's table with Julia Gorman~ the other Defendant, if 

·3 he is supposed to cooperate? . You know, they can't do that. 

4 They've set up the terms of the proffer. The only one left to 

5 be done is the testifyirig against Ms. Gorman. 

6 THE COURT: Yeah, but that's what I understand 

7 they're trying to do is to withdraw this proffer so that they 

8 can't make him testify against her anymore, they can't make 

9 him cooperate anymore, they can't hold him to the terms of 

10 this agreement either .by withdrawing it. 

11 MS. GRABERT-LOWENSTEIN: And then they make it impossible 

12 anq violate his due process by revoking the offer at-this 

13 point.· You know, if he had failed to pass the lie detector, 

14 if he had ~ot -complied with being questioned, Your Honor, 

15 believe it. would be and under the case laW-a different 

16 situation and I could not find any cases that dealt exactly 

17 with this type of situation but they can't turn right around 

18 and make it impossible for my client to comply with the 

19 proffer, which by revoking it at this point they do that. 

20 THE COURT: But you're - I guess my question is 

21 there's nothing that says they can't go ahead and charge him. 

22 Under the agreement they can still charge him with these 

23 crimes. 

24 MS. GRABERT-LOWENSTEIN: Your Honor, they can charge him 

25 with the crimes. My argument is they can't put him in the 

9 
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Defendant sea,t with Ms. Gorman and they can't proceed towards 

a trial on him until we know whether he's testified truthfully 

because they' put a proffer on the table, those are the 

requirements and he 

THE COURT: Right, but ---

MS. GRABERT-LOWENSTEIN: --- has to have the opportunity 

to comply. If they revoke the proffer at t,his pOlnt in time 

then he can't comply with -it, and all I'm.saying is he is 

entitled, ~ust have by due process the' opportunity to comply 
'. .,' 

with the proffer. Cha~ging him,while I think frankly goes 
... 

against the spi~it of the proffer I'm not, I'm not going to 

stand here and argue that they' can't do it. I think it's a 

totally different situation, but revoking 'it at this point I 

don't think they 'can do. 

THE COURT: All right. All right, Ms. Lively, 

anything? . 

MS. LIVELY:. Yes, sir, I'm just going to state Reed 

versus Becka that she' quotes in hers is dealing with plea 

agreements and the prosecutor even in a written plea agreement 

can revoke that at any time until the plea has actually been 

entered by the Defendant and is on the record and then that's 

when due process attaches, whether or not he detrimentally 

relied on what the solicitor said he or she was going to do. 

MS. GRABERT-LOWENSTEIN: And we have detrimental 

reliance, I'm sorry. 
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THE COURT: 

MS. LIVELY: 

All right, go ahead. 

Okay, thank you. 

11 

Then United States versus Irvine is specifically to an 

immunity agreement, which if we had granted this Defendant 

1 1 

5 immunity I know we would be dealing with a completely, a more 

6 difficult burden and issue in regards to the State and his due 

7 process, but that's not what we're dealing with here. That is 

8 completely different. I mean, it's no different than if we 

9 had found a videotape of him killing this child after he had 

10 signed the proffer, I can still prosecute him on that charge. 

11 I mean, just because the information that I'm getting now 

12 narrows the timeframe which puts him as a potential or likely 

13 participant, that would be extremely detrimental to the State 

14 that I couldn't actually prosecute him for that. That's a 

15 decision that's left up·to the executive branch in regards to 

16 prosecution of cases and it is not something that goes into 

17 due process at this point. That's a misplaced argument. 

18 United States versus Conner also deals with plea 

19 agreements. Young versus United States also dealt with plea 

20 agreements.· United State versus Arnott I couldn't even see 

21 where that was relevant. Santobello versus New York deals 

22 with - it talks about a recommendation on a guilty plea and it 

23 even goes into spme discussion of a proffer. It says a 

24 proffer agreement differs from a plea bargain where there is 

25 some due process argument because proffer agreements are not 
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1 an essential part of the judicial pr06ess. They're not. 

2 They're an ~nvesti~atory tool that we use with our office to 

3 determine whether or not someone is going to be a witness to 

4 assist us in prosecution. That's it .. He has not provided us, 

5 he has not given us the smoking gun in this case. He's not 

6 provided us with any additional information that even assists 

7 us· or takes us anywhere different than where we were in the 

8 beginning. He's given us a few more de~ails 'and in no where 

9 has that. even implicated himself. So, he hasn't even given a 

10 statement that·r would consider detrimentai to hj,mself, and 

11 even if he had the proffer clearly says·anything that he says 

12 could and may be used against him at a later time. So, and 

13. Your Honor, this is· the thingj r - the fact that hi took a 

14 polygraph, you ·know, initially I required·that. I was 

15 concern~d, but as you know, that's not evid~nce in the court 

16 of law. That's just also an ~nvestigatbry tool. that we use, 

17 but according to the medical information which I have no 

18 ability to sit here and tell you that I'm an expert at at all 

19 thi~ child with the massiv~ brain.fractures and injuries he 

20 had could not have functioned all weekend, and that's the 

21 reason why the State has charged this Defendant as a Co~ 

22 Defendant, aider and abettor. or principal in this case, and 

23 he's been directly indicted by the Grand Jury who found 

24 probable cause and it is our intent at this time to go 

25 ·forward. 
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1 THE COURT: All right, anything in rerly? 

2 MS. GRABERT-LOWENSTEIN: Your Honor, I think the point's 

.3 missed. We're not saying that he can't be ch~rged. We are 

A saying, however, that if we enter ,into a proffer and my client 

5 has detrimenta~ly relied because he presented himself fora 

6 polygraph, he 'presented himself for interviews and answered 

7 every question that 'they can't jerk that proffer at this tim~. 

8 ,He has to be given the opportuni't:y tO,in a trial against Julia 

9 Gorman fulfill the' rest of the proffer which he ,could not have 

10 done obvi6u~ly up until this point by testAfying. 

11' .• . THE COURT: But let',s say he does fulfill' ~ll - let's 

12' say he fu~fills"all of that, why can't they still <::parge him 

13' and.-try him? " 

14 : MS.: GRABERT-LOWENSTEIN: Your Honor, I ,think then they're 

15 obligated»to take a look,at it, and yes; in their discretion 

16 ,make the.decision at that point about the proffer, and again, 

17 I'll ,just mention we offered a third interview. To me the big 

18 iss~e is the point in time'thatthey're tryingoto yank it, you 

19 know when we're interviewed and that's all nice and pleasant 

20 until they fi~allyfind a medical expert that says something 

21 different, Your Honor, he has a right to rely on being able to 

22 finish the proffer. We all understood what was going to, 

23 happen at the end, that they would then make'their d'ecision, 
" 

24 but to yank it now and to' not give him that opportunity to 

25 testify I believe is a violation of due process because he has 



14 

\ 

State~. Palmer (6-10-10) 14 

.. 1 detrimentally relied . 

2 . 'THE COURT: But ~ ~ean what ~$ the detriment to him? 

3 Yciu ~ay b~js detrimenially reli~dori it. -Wh~t has.he done 

4 MS'~ GRABERT-:-LOWENSTEIN: Being, being interviewed. 
" . 

5 .THE COURT: ·But how 'has his being interv:.:Lewed 

6 'detrinlented' him? 

7, MS. GRABERT-LOWENSTEIN: "Be,cause 'they may, ' they may try 

"S to ~~e:those ~tatement~ ag~in~t him, 'hav~ng to:~ubmithim~elf 

9 ." to a polygraph~ c' having to co<?per<;l-te. 

10, ,'THE COURT: . But I' mean, . what s't'atements has he g~ v'Em 

11. ' "or 'what infor~ation ha's', he given them that't-hey.cannow use 
. '.' . 

:~ 12" aga,.inst hiin,to prejudice him in "these cases?' 

13 MS. GRABERT~LOWENSTEIN: Well, as his attorney I hope 

14 . none, but ~he point 'is that' h'~ ha's put himself out the~~., 

,15 He.' s, 'he's, 'you: ~now, allowed them to int.erview him. I 

16 un:der~tarid 't:h~Court' s que'stion and cer:ta,inly the reason they 

17 offered him the proffer originally was because they 'd:i;'ctn't : 

18. think he-was the, perpetrator. I wouldn't expect ariy questi6ns 

19 ~t' this poini to,actu~lly incriminate him, ~nd.n6w they, seem 

20 to want that., Ybur Honor, the obligation, the obligation was 

21 to pr~sent ~imself,to pass a polygraph and then to te~tify 

22 ·trutht"ully'. Just: once again say, to· allow them to pull the 

23' proffer before he has an opportunity fulfill it is, I think, a 

24 violation o£ his due process and a violation of the contract, 

25 they are then in breach of the contra~t. 
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1 THE COURT: Okay, all right, well, I find that this is 

2 not· an immunity agreement. It is a proffer and that the 

3 State's sole obligation under that was to consider his 

4 cooperation when they elect charges and at a time of 

5 sentencing. I don't see where he's been prejudiced or it's 

6 violated his due process. I'm going, to allow them to withdraw 

7 it.' So; I'll 'deny your motion to enforce the 'proffer, but 

8 that also relieves him of any obligations under the proffer. 

9, Since they've'withdrawn it they can't corne back now and say he 

10 hasn't cooperated because they're the ones that are 

11 withdrawing it. 

12 'MS. GRABERT-LOWENSTEIN: Certainly. Thank you, Your 

13 Honor. 

14 

15 

THE COURT: 

MS. L'IVEL Y : 

All right, all right. 

Yes, sir, Your Honor, if I may proceed 

16 then on the' serving of the indictments. This Defendant was 

17 charged originally with child neglect. The State has now 

18 presented two indictments to the Grand Jury, both of which 

19 have been true-billed, indictment number 2010-GS-26-2196 and 

20 2195., The 2196 indictment is for homicide by child abuse and 

21 the allegation is that he did act as the principal in 

22 inflicting fatal injuries, causing the death of a minor child 

23 17 months old while committing chi'ld abuse or neglect' and that 

24 the child's death occurred under those circumstance. This 

25 Defendant has also been true-billed, has a true-billed 
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indictment for homicide by child abuse, aiding and abetting 

and it involves'the same set o~'facts involving this 17 month . . I, 

old child who died between - on July the - the infliction of 

injuries, I'm sorry, was July the 14~ of 2008: 

Your Honor, t~is Defendant originally h~d a bond set for 

the chi~d neglect and I'm going to aptually defer to the 

7, Defense on this~ I had thaf the CO-Defendant had originally 

,8 she was denied bond and then subsequently given $100,000 

9 'surety bond. Is this Defendant - does he have ~ ~hat was his 

10 bond at the time of the child abuse, the child neglect? 

11 MS. GRABERT-LOWENSTEIN: Your Honor, I believe that the 

12 bond, in fact I know' the bond that my client set was 100, 000. 

13 THE COURT: So, your client is under a ---

14 MS. GRABERT-LOWENSTE'IN: That he posted was 100,,000., 

15 , MS. LIVELY: And let me just double-check th,at, I'm 

16 pretty - I,was a little confused on that because of the fact 

17 that his actual charge at the time was ju~t the unlawful 

18 neglect. 

19 THE COURT: Child neglect. 

20 MS. LIVELY: And he's local and he doesn't qave a prior 

21 record, but that does appear to be what the bond wa~ at that 

22 time, and. ---

23 THE COURT: 100,000 surety? 

24 MS. LIVELY: Yes, sir. 

25 MS. GRABERT-LOWENSTEIN: Yes, i,t was posted. 
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2 

,,' 3 

4 

5 

Metien to. Amend Order en poiygraph 

Me . Lively: ' Thisafterneen is the motien that 

the State filed to. amend the'erder on a pelyg~aph metien 

that was signed bY'Your Honer regarding State v. R:bbert 

Andrew Palmer. 

The Ceurt: I've ,read your metion. 

3 

6 

7 

Ms\Lively: Yes,,' sir"and basically what it is 

is whenever we were work~ng"through preparing "the erders as 

"8 yeu rec,ally-eu asked bQth the'defense as well as myseli" to. 

9' previde 'one. I a"ct'u,a~ly 'had the pleasure, 'and I was lucky 

10 eneugh to. have 'Erin Bailey assist me with deing the erder 

11 because, I' had workecf en the actual hearing that teek, as 

12 yeu know, over two days. So 'what I'did was whenever we 

1~ were going back and",forth,myself and Ms. Bailey,- and 

14 actuallydraft-ing,the'order one of the things that I did 

15 net leok into" ,iIi detail was the facts "and procedural 

16 'history'only because' I had cut and paste from an email I 

17 had used in dealing" with an expert witness that I was 

18 trying to get an epinionfrom. I gave that to Erin for 

"19 reference for the procedural histery. 

2'0 There was a sentence, that was left in there. 

21 That sentence was that the" State'~ theory of the case was 

22 that defendant Palmer had inflicted the fatal blew to. the 

23 child. That sentence came frem me trying to. talk to. my 

24' 'expert wi'tness abeut why I was considering charging: the 

25 defendant areund the time that we revoked the'proffer. The 
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·1 .. bottom line., Yo.ur H~nc:>r, that sentence was left in there 

2 . inadvertent,ly. It d,oes notchap.ge any not-ice to either one 

3 of th~defendants .. They've both be~n served with the 

4 indictments. 

5 The Court.: T.t wasn't, a finding ,in any,:.:way? 

6 Ms. L:i.v~ly: It, was .. not. q. ,finding, it was just 

7 the his,tory of the case,h.as absolutely noth,ing to do with 

8 it. Your Honor actually signed the, order. The issue on 

9 the o.rder was a collateral issue; it dealt with tbe 

10 polygraph, doesn't even de 9-.1 with necessarily the ,evidence 

11 regarding the medical injuries to the child, so I'm just' 

~2 asking the Court to.allow tile to take it out. 

13 The Court: ,The theory has nothing· to do with my 

14 order, but. let· me hear from· M·r .. Galmore. 

1.5 Ms. Lively: Yes, sir. 

16 The Court: I'm sure he's golng to. tell me 

17 something then I'll get the straight scoo.p from Ms. 

l8 . Lowenstein. 

19 Mr . Galmore : Well, Your Honor,· I. feel that the 

20 Court should not permit the State to change the language in 

.2~ the order. This order isa valid. court, order. The initial 

22 hearing was in January. This order is clocked in'April. 

23 .That's more than ninety days. If there was some type of 

24 mistake in this order and the order was reviewed by, by 

25 both Ms. Lively and Ms., Bailey any mistake should .have been 

19 
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1 caught long before then. This· order was fiied with the 

2 Clerk's office, it is a public document. It is a public 

3 record,' it is open to the.media, it's'open to the 'press. 

4 It·' s open' to anyo'ne in this courthouse, anyone in ·this 

5 county to go take a look a~, but the problem is the reason 

.6· why i.t shouldn't be changed ~is because it('s the law of 'the 

7 case. 

8' The Court: No, it's not. Is it the' law of the 

9 'case? 

10 Mr. Galmore: . Well· it's a valid order from 

'11 April. 

12 The Court: Is' ita finding by me? 
; ." 

13 Mr. Galmore: It's a .valid order from April, 

14 April 4th, we're, here May 26th, that's more' than ,a month 

15 has passed. This order has not b~en appealed by any party, 

16 specifically Mr. Palmer'has not appealed the, ruling by the 

17 Court, so it is in fact the law of the case in my humble 

18 opinion. 

19. I know the Solicitor is saying that this is some 

20 type of side issue but it' s not a· side is'sue to me, Your 

21 . Honor.' The State has not put forth any reason why, this 

22 order should be amended. They put forth how the mistake 

23 happened, but that's different than saying here's the 

24 r~ason why it needs to be corrected. 

25 The Court: Mr. Counsel, Mr. Galmore, I mean 
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;L do YOU believe ·that the State wou.ld be unable to Qhange its 

2 theory about· the trial of .. the c.ase? . 

3 

4 

Mr. Galmo.re: Well,., just to go back 

The Court: They· can do it any time. 

. ,Mr. Galmore·: To go back a little bit we're very 

~ confused about the Stc:i.te's ... theory· of .;the case. We. just got 

7 an order for expert fees for a defense pathologist, that's 

8 just today and we appreciate that,. but just to give you an 

9 idea of how all of this became a problem Mr. Rittner and I 

10 went down to Charleston and spoke with the State's 

1 pathologist, Dr. Schandl. While we were interviewing Dr. 

12 Shandl she's ex.plainingall about shCiking l:>aby and 

13. fortecial??? hemorrhaging and all of that and we ask~d a 

14 few questions. She literally changes her medical opinion 

15 'right tl1.ere at·the table with us . 
. ': 

16· She calls Solicitor Lively, I guess she tells her 

17 well I'm not sure if this is shaken baby case any longer, 

18 so we are confus~d abo.ut·what the State's theory is. ·We're 

19, very confused about what evidence the State intends to put 

20 forward to show. that my client committed any crime at all. 

21 I wou;I.9, as.k the Court to inquire of the State what· evidence 

22 are they plannihg to put forth that says that Julia Gorman 

23 . inflicted this blow given the fact that we have a court 

24 order written by Ms. Lively that,~ays Robert P~lmer 

25 inflicted this blow. 

21 
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1 The Court: Ms. Grabert-Lowenstein? 

2 Ms~ Gr~bert-Lowenstein: Your Honor;' I would 

3 probably for obvious reasons ,have no objections to the 

4 change. I wi:ll,' however" echo counsel's confusion as to 

5' the theory of the case"given the fact that we, went months 

7 

, 6 .. tinder a proffer, ,my client passed' a polygraph, 'and then all 

7' of a sudden that as part of that proffer that proffer was 

8,' puiled and all of a sudden there was a new theory of the 

'",g, dase'~ Ii' 'too, would like to hear 'some 'facts as to why they 

,10 would think that my client would be liable for the death of 

11 this infant, but I don',t, because I'm in a different 

12 position," I' don't, have: objection to the change, but I, I do 

13 echo Mr. Galmore's confusion and his request for some 

14 statement so, that, you know, we know why they're proceeding 

15 against either one'of these individuals. 

16 The Court: Well, what are you entitled to? 

17 Mr. Galmore: We're entitled to notice of what' 

18 we "re supposed to defend against. 

19 

20 

The Court,: Well that's what in your indictment. 

Mr. Galmore: 'Well I have a'court order'that 

21 says Mr'. Palmer inflicted the fatal blow. 

22 

23 it. 

24 ' 

25 

The Court: Well not any more,' I just changed 

, MS'.Li~ely: Whi'<~h' was a scrivener's -~ 

Mr. Galmore: That's not a scrivener's error, 
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1 Your Honor. 

2 

3 

4 

'J;'he Court:I'understand but I just changed it. 

Mr. Galmore: I unders.tand. 

The Court: I don't-think that has anything to 

B 

5 do with the is.~ue addressed in the .order, it'.s just setting 

6 out facts. I,'m g.o:i,ng to allow that, I don't think it even 

7 needs to. be .amended but I'm going to allow it to be 

8 amended. Apparently you·folks think it does have a some 

9 importance and in that regard I'm helping you by letting 

~O ·.you know that that's not their theory, they've got another 

~1 .theory. 

~2 Mr. Galmore: I would like to know what their 

13 theory is .. 

14 The Court: Well are y~u prepared to tell them, 

~5 Ms. LivelYi what is your theory, shaken baby, somebody did 

~6 it? 

~7 Ms. Lively: It's pretty much in the 

~8 indictments. Your Honor, and I'm not trying to be smart, 

19 this is the thing. He's exactly right, Mr. Galmore, in 

20 ~that wem~~t with the. pathologist in Charleston. I met 

21 right ar~u.nd ~,he same time he did. That was· the basis for 

22 withdrawing the proffer. There were some changes in a time 

23 line and that is the reason why I .am indicted them both for 

24 homicide by child, abuse and aiding and abetting because I 

25 have two individuals who were the only two people who could 

23 
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1 have had aCcess and contact with,this child and the child 

2 ends up dead, that's'it., So it CQuld have been· either one 

3 of them and·that's where we are . 

4 . The Court:' That's not the first· time you've 

5 ··be,en put in that pos'ition, wotilditbe, Mr. Galmore? 

6 Mr. "Galmore: Well i': Your Honor, she's correct, 

7 they'have a proffer with Mr; Palmer~; They withdrew the 

8 proffer with Mr. Palmer,"'he's now at the defens,e tablE? with 

9 ·us~ We'have this"this line, that says the State proceeds 

10 'uilderthe' theory that Mr. Palmer inflicted, the fat·al blow. 

11 That line had to come from somewhere, it didn't come out of 

12 "whole cloth.· Somebody on the State's' side seems to: believe 

13" that Mr. Palmer inf,licted that· blow and if that's the case 

14 why has my client been indicted., I seriously quest·ion the 

15 validity of the grand jury indictment in this case,. 

1'6 The Court: Well they: would have to' provide you 

17 that under Brady if'. they had evidence that your client 

18 didn't do it and somebody·else did if they had anything 

19, like that. Me. Lively says she doesn't, I mean that's not 

20 their theory. If it develops in trial that they have 

'21 someone who was of that opinioil,·',who is a material witness, 

22 whether it be an expert orotherwi'se who had :thatopinion, 

23 and it's exculpatory and'they' don't give it to you then 

24 there's going to'be a problem-., 

25 Mi. Ga1more: Well let me ask this, is,the State 
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1 saying they don't know who' struck the blow? Are they 

2 saying they both qcted i.n concer.t,qr ·are they saying that 

3 Ms. Gorman did it? That's all ~I ,want to know, what I need 

4 to defend against? 

5 The Cou~t: I thirik t:;he. first twoque,stions are, 

6 yes, they aren't sure, but.they.know someone did and they 

7 ·.don't know wheth,er. Ms. Palmer or Mr. Palmer did, is that 

8 not it? 

9 Ms. L:i,vely: That's .correct·, Your Honor, the 

10 case law of the Supreme Court of South.Carolina clearly 

11 allows us to proceed under that theory that we do not know 

12 which one. was necessarily th.e princip~l aiding and 

13 abetting, that's why I charged them with both. They both 

14 had access. to the .child.and s~id that no one else' was 

15 around, gave no aC!ciden.~al reasons for this child' ~ 

. 16 injuries, therefore, I'm proceeding that either. one of them· 

17 had access and could have inf'licted the blow that killed 

·1.8 the child, there yOU.go. 

19 . The Court: That's where she's going, Mr . 

::-.21) Galmore. 

·21 Mr. Galmor~: Yes, .sir, Your Honor, we would 

22 simply take exception to the Court's ruling. 

23 

24 

The Court: That '. s very well. 

Mr. Galmore: Ido have a copy of the original 

25 order that I. would like to have clocked a~ a Court's 

25 
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Pretrial Motions 

1 Galmore's motion to sever? 

2 

3 

4 

Ms. Lively: Yes, sir. 

The Court: Mr. Galmore? 

Mr. Galmore: Yes, sir, Your Honor, we have 

8 

5 filed a motion. to sever in ~his case just trying to protect 

6 Ms. Gorman's right to a fair and impartial trial. The 

7 Court is familiar with the case law and severing is not an 

8 issue that is novel. Case law says that a severance should 

9 be granted where there. is a serious risk a joint trial 

10 would compromise a specific trial right of a codefendant or 

11 prevent the jury from making a reliable judgment abouta. 

12 codefendant's guilt. 

13 Regarding Ms. Gorman's specific trial right that 

14 is jeopardized by these cases being tried jointly I'm 

15 referring to her motion· for a directed verdict. Once the 

16 trial begins at the conclusion of the State's case we will 

17 be moving for a directed verdict and again at the 

18 conclusion of all evidence we'll be moving for a directed 

19 verdict and I feel that her right to have that directed 

20, verdict fairly and impartially reviewed would be 

21 jeopardized if they were tried joi,ntly. 

22 The Court: In what regard? 

23 Mr. Galmore: The testimony that will come 

24 forward, well one of the issues .in this case is the time 

25 line. The cause of death, what we know is that EMS was 

27 
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1 contacted Monday at 6:06 p.m. and'we've had various time 

2 lines for when the injuries were inflicted in this case. A 

3 time line saying seventy-two hours meaning the Friday night 

4 before the Monday, a three-day weekend is w~en the injuries 

5 were inflicted and ~pparentlYllllllsurvlved for several, 

'6 days with these' injuries to his head~ We've had a ,forty-

7 eight-hour time line that's been established. Right now as 

8, a resul,t of our meetings· wi th doctors down at MUSC we 

9 believe the fatal blows' were inflicted within zero to three 

10 hours of the 6:06 p.m. time when'EMS was called. We believe 

11 the evidence 

12 The ·Co.urt: Wouldn't that develop in either 

13 case? 

14 Mr. Galmore: Well we believe the evidence will 

15 show that Mr. Palmer was with I11III one hundred percent of' 

16 the time during that three hour window but that Ms. Gor\T@'n 

17 was not and unfortunately, you know, the State, rmean, 

18 excuse me, the jury can draw its own conclusions but if 

19 this person is there with this child, during the time that 

20 these injuries are inflicted either did it or knows 

21 something abqut it, so unfortunately for Mr. Palmer seems 

22 like his fate would be sealed with this jury but as far as 

23 Ms. Gorman she wasn't around I11III one hundred percent of 

24 the time during the three hours. 

25 The Court: But aren't we talking about directed 
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1 verdict motions? 

10 

2' Mr. Galmore: Yes, I'm talking about, I'm 

3 talking a directed verdict motion. The. reason why I'm 

4 talking about directed verdict is because there's. no direct 

5 evidence that points at either defendant. There are no 

6 . eyewitnesses, there's no weapon, there's no video, so this 

7 is a circumstantial'. case and because it's a circumstantial 

8 case.it's dependent upon, I feel like the State's case is 

9 dependent upon suspicion, mere suspicion which.is not a 

10 adequate standard for directed verdict·, but if Mr,. Palmer 

11 is tri.ed with Ms. Gorman evidence of his gu'ilt, I guess the 

12 easiest· way to say it i~ the evidence against him may in 

13 the jury1s eyes rub. off on Ms. Gorman; 

14 . The Court: But we're', talking -about· directed 

15 verdict· motions?-

16 Mr. Galmore: 'Yes, okay. 

17 The Court: And how would that impact the Court? 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Galmore: Well she has a, a right to have a 

directed verdict motion heard fairly, impartially, and we 

feel like the evidence that, that will be 'presented is 

evidence against Mr. Palmer. The evidence that they have 

against Ms. Gorman is as you've heard DSS records from 

somewhere in Long Beach, California, other types of 

suspicion, other types of rumor type of evidence. It's not 

direct evidence, it's not substantial circumstantial 

29 
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1 evidence, but we feel that if she's tried with the' 

2 codefendant that she won't get a, a fair ruling on' the 

3 directed verdict issue. 

11 

4 The Court: ·AII right, and is that, do you have 

5 . other grounds in support, should offer support of your 

6 motion to sever? 

7 . Mr. Galmore: Well there is also the fact that 

8 these parties, well Mr. Palmer was .of,fered a proffer. He. 

9 relied. on that proffer ~nd for whatever reason the State 

10 has chosen·to withdraw the proffer'and then to seat him at 

i1 the defen,se table with us,. we quite frank.ly don't know what 

12 ,his intentions are. He may be at the table as a 

13 cooperative witriess for the State, we don~t know. All we 

14 know is that we don~t know what he's done in reliance on 

15 that proffer. We don't know how many interviews he's given 

16 and to whom. All we know is' that he was their witness,now 

17 he's, now h~'s stuck at the table with us and we don't want 

18 him. I think it's an opportunity for, for an improper 

.19 verdict just looking at the evidence that they have against 

20 him versus the lack of evidence that they have against Ms. 

21 Gorman. 

22 The Court: But would these not be matters that 

23 would come in. regardless of whether they're tried together 

24 or tried separate? Would not the same exact issues be 

25 raised and the same evidence be produced? 
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1 Mr. Galmore: Wel1 we, we don't want to have a 

2 situation where his wrongdoing leads to the jury concluding. 

3 that she's guilty~ 

4 The Court: The difference would be if he were 

5 to testify in the fashion that you suggest would be whether 

6 he's named as a defendant'or named as just a witness, I 

7 mean isn't that the only real difference? 

8 Mr. Galmore: Well if he's sitting here at the 

9 defense table as far as the jury is concerned they may 

10 convict her just because of his involvement and that's a 

11 problem that we're trying to avoid by having him here. 

12 The Court: But what difference would it .make 

13 whether he's a named defendant or just an unindicted co-

14 conspirator or, a witness? 

. 15," Mr .. Galmor~:. Well it all goes to the State's 

16 theory of the case, you know. At one point the State's 

17 theory was that Mr. Palmer struck the fatal blow. At 

18' another pointi's we don't know what happened but from the 

'19 evidence that will be presented we know that he was there, 

20 so under either one of those theories that's evidence 

21 against him and we don't want that evidence to be imputed 

22 to my client. 

23 The Court: Ms. Lively? . 

24 Ms. Lively: Yes, sir, Your Honor, well first of 

25 all in a homicide by child abuse case that's something the 
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1 State is always going to have a problem with when you've 

2 got two potential perpetrators is you've got, you're not 

3· going to have video, I've never seen it,' and you're not 

4 going to have exact, can't rely on the perpetrators to give 

5 you the ·truthful story so this is what's going on. 

,6 First of all I have absolutely no intention of 

7 calling Palmer as a (!ooperative witness so I just want to 

8 go ahead arid put that 01:lt there .. He ,is at the aefense 

9 table.for'a reason. 'We have information that I've shared 

10 and we~ve met with .doctors . all together regarding. what .the 

11 'State's theory of the case' is" that on Monday July the 

.' 12 14th,· 2008, is whemeverthe child received the fatal 

13 inj uries . I'm not s'aying. that he hadn't been abused before 

14 then and I'm not saying that. we've got statements from 

15 Julia Gorman where she adm~ts .to shaking and slapping the 

16 

17 

18 

19 

child. 

that's 

We have all that, but what 

been clearly addressed with 

The Court: . 1,1 m sorry. 

Ms. Lively: It's okay, 

we have is that, and 

the - -

and it's been ciearly· 

20 addressed with the defense. I have not held back anything 

21 in regards to the theory of the case so let's get to the 

22 issue of severance. 

23 We have the same victim, the same time line. We 

24 have two defendants who admit to being in the home with the 

25 child on the day that he starts to seize and is sent to 
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1 Conway Medical through EMS and then two days later the 

2 child is dead, so . what we have, Your Honor, is' exactly and 

3 very simiJ,ar and scary in similarities to the' case of State 

4 v. Chad Smith which was actually an Harry County case tried 

5 before Judge Thomas where you're not able to point the 

6 finger at which one but you are able t.o say that you were 

7 both there,. you both' admit being there with the child, the. 

8 . child died from i17-juries that would have been immediately 

9 apparent to someone based upon how the child acted after 

10 . those injuries, .th.erefore, yC?u either both did'it, aided 

11 and abetted in doing it, one did it,that'.!3 the reason why 

I've charged' as I have:! Homicide by child abuse used on 
'. .' 

12 

13 ,'both defendants as wel,l' as aiding and 'abetting .child abuse' 

14 on both defendants which is exactly what was done in the 

15Statev. Chad Smith case where the mother and the boyfriend 
'. 

16 were charged and subsequently convicted. 

17 Also in State v. Walker, Your Honor, it's the 

,18 '. same kind of thing, child was beaten to death and the only 

19 two people that were'there that could have done it was the 

20 mother and her boyfriend .. ' So what happens is because of 

21 ,the waY·that child abuse cases are unfortunately a crime 

22 that's committed,that'no one knows but the perpetrators and 

23 the dead' child then what we have is the State has to try 

24 and narrow" it the best way that we·can and that's exactly 

25 what we've done. I've got the time line, thedeferise is 
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Pretrial Motions 15 

1 very aware of, it. , There are only two people that could 

2 have done'itcap,se _ couldn't'h~ve done 'it to himself 

3' and so without him being in a motor vehicle accident or 

4 'being throWn'fr9n1 the'top ofa building the only way other 

5 way 'he was'injured to the point of being killed was that. 
, . 

E!, :one of th~"setwo individuals, did iter they both ,did it. 

7 ;80' under ,those: circumstances to iai~e' what Mr. Galrriore' is,. 

8,,' saying "well. maybe the guilt from Palmer' willrub~ff on 

.9 Gorman or'vice versa,' well cleCi:rly in the severance.motions 

10 ,made by·defense and what 'our ,pupremeCourt is saying, 'Your' 

1 11 'Honor; ,that issue of.whether t.hey'll have. antagonistic 

12 'defenses'is not· to be th~ reason that the'Court determines 
t " 

, .. '13 sever~nce is appropriat~'because, they expect that 

14 ,defendailtswill point the. finger at .ead,h other. 
" 

15 ,It has to be' some tyPe,:, of "crucial, trial right of 
, , 

16· the defendant ,that'~, s going to be the reason, w1}y the 

17 severance: should be granted; i.e. a Bruton issue. We don't 

·18 have :aBruton issue in this case". Your Honor.' We have no 
.. " 

19 statements by Gorman saying I saw Palmer beating him in the 

20 head. We have nothing from Palmer saying I' saw Gorman. As 

21 a· mat~er of fa,ct they.both said I don~,t' know what happened. 

22 I didn't do anything, would .Julia hurt him, no; would 

23 Robert hurt him, no, so they've never pointed a finger at 

24 each other so we don't even have that' confrontation issue 

25 that could arise through Bruton. So because we have all 
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1 the same evidence, we have the only one victim. we have two 

2 people who put themselves as the only caretakers of this 

3 child and then the child diest~en to sever the case would 

4 be extremely prejudicial to the State. We'd have to try 

5 this case twice. You know they would point the finger at 

6 the other and because of the fact that we have only one 

7 victim and we only have. two perpetrators and we don't know 

8 which one did it it is important that we are able to try 

9 them together. 

10 The Court: All right, the Supreme Court of this 

11 state has very clearly said in State v. Hughes that 

12 defendants who are jointly tried are not entitled as a 

13 matter of right, Mr. Galmore, ·to separate trials and you 

14 have correctly stated the law under the Dennis case where 

15 you stated that severance would be appropriate where 

16 there's a serious risk that a joint trial would compromise 

17 a specific right of a defendant or prevent a jury from 

18 making a reliable judgment about a codefendant's guilt. 

19 In this particular case, and I have looked at the 

20 exceptions that the Court has made as to that general rule, 

21 I do not see where there's any specific right that would be 

22 compromised or that there's any danger that the jury could 

23 not reliably reach a verdict in this matter. I think it's 

. 24 a case that should appropriately be tried together and I 

25 believe that the rights of these defendants can be 
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Pretrial Motions 

1 protected in a joint trial, thank you. 

2 All right, now" Ms., that out. of the way, Ms. 

3 Lively, let's £Dove forward with the State's motions, you 

4 have the majority·over? 

17 

5 Ms. Lively: Yes, sir, Your Honor, we could also 

6 if you wanted to the last motion from, from Ms. Grabert-

7 Lowenstein regarding the voir dire. She had twelve 

8 questions and we could actually, I could tell you that we 

9 agree to some of'those and then if you want to hear it now 

10 we can, if not we ,can do that after ---

11 I The Court: Certainly, .let's get that out of the 

12 way. That will be all the defense motions, all right. 

13 Ms. Lively: 'Okay" :that will be great, Your 

14 Honor. 

15 The Court: Ms. Grabert-Lowenstein? 

16 Ms. Grabert-Lowenstein: Thank you, Your Honor, 

17 I'll first of all front myself out, I am used to a system 

18 where as I prosecutor t was able to talk directly with the 

19 jury, jurors or perspective jurors. I think that in this 

20 particular case for a lot of the reasons that Mr. Galmore 

21 has spoken about and actually that Ms. Lively spoke about, 

22 this is and in this particular climate right now is an 

23 energy charged case that the charges are volatile I think 

24 we need an oppo.rtunity to know the background of the 

25 jurors. I believe the best way to do that is for each one 
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1 July the 11th, 2008. 

2 The Court: I'm going to change it from on or 

3 about July the 14th, okay, and I'll take out through July 

4 the .14th, 2008, okay? 

5 Ms. Lively: Yes, sir. 

6 The Court: And that's Ms. Gorman as well July 

7. the, 14th? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ms~ Lively: Yes, ·sir, in regards to the 

homicide by, child abuse and' the homicide ny child abuse 

aiding and abetting, so there should be four indictments 

that will reflect the on or ,about date of July the 14th, 

2008,.' and the unlawful conduct towards' a child is those two 

indictments are not included in the amendment. 
I 

The Court: All right, I have, wait, a minute now 

Ms. Lively:· Yes, sir. 

The Court: I have indictment number 2194, 

homicide by'child abuse as it pertains to Julia Shawnette 

.Gorman, that one should be July the l,4th? 

Ms. Lively: Hold on, let me just, 'see cause I've 

got them, 2194, correct, Your Honor, ,homicide by.child 

abuse against Julia Gorman. 

The Court: Okay, ,and I have unlawful conduct 

towards a child as to Julia Shawnette Gorm~n July the 11th, 

2008. 



15 

Ms. Lively: Correct, Your Honor. 1 

. 2 The Court: That would be indictment number 841 . 

3 Ms. Lively: Eight forty-one, correct. 

.4 The Court: Should that one be changed to July 

5 the 14th? 

6 Ms. Lively: That one should be like the one for 

7 Mr. Palmer's which is July the 11th, 2008 through July the 

8 14th, 2008. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

The Court: Well this one unfortunately just 

says on or about July the 11th. 

Ms. Lively: Yes; sir. 

The Court: But the amendment was to change it 

to July the 11th through July the 14th? 

Ms .. Lively: July.the 14th, correct. They 

should all ·reflect July the 14th in some form or fashion, 

and the only one that has a time 'span are the unlawful 

conduct towards a child from July the 11th to the 14th. 

. The Court: All right, I want to make sure I got 

19 it. The next one I'm looking at is an indictment for 

20 homicide by child abuse, again as to Ms. Gorman, and this 

21 one says July the 14th, the 11th, 2008, and it's changed to 

22 July the 14th, 2008. 

23 

24 

25 

Ms. Lively: Correct, Your Honor. 

The Court: Is that correct? 

Ms. Lively: Yes, sir. 

39 
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1 ,The Court: So theY're'two, all right, one is 

2 aiding and abettingj is that right? 

'Ms. Lively': 3 Correct. 
, ' 

4 . The Court: All right, let me get the ones as to 

5 Ms. Gorman. 

Ms. ' Lively: 6 The aiding and abetting is the 

7 2194, the first one that you 

,8 The Court: Okay, all right,' all right, now I 

9 have one as to Mr. Palmer - --

10 Ms. Lively: Yes, sir. 

11 The Court :' That indictment is 2196? 

12 Ms. Lively: Yes, sir. 

13 The Court: Correct, that should be the 14th? 

14 Ms. Lively: Yes, sir. ' 

15 The Court: All right, that one is the 14tp.? 

16 Ms. Lively: Yes, sir. ' i 

17 The Court: I have one 'for Mr.' Palmer, aiding 

18 and abetting '11th through the 14thj, is that correct? 

19 Ms. Lively: No, sir, that should be July the 

20 14th as well. 

21 The Court: And through July 14th to be taken 

22 out? 

23 Ms. Lively: No, ,it should just say on or about 

24 July the 14th on indictment 2195. 

25 The Court: Okay, all right, and then I have one 
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1 for unlawful ¢onductand it says, it is actually 4120, and 

2 it. is for Mr,'Palmer, unlawful conduct towards a child and 

3 itoriginal:I.y says July the 11th but it's July the 14t:hi is 

4 that correct? 

5 Ms. Lively: No, si;r-, it's July the 11 th., 

6 That's the one where we',re claimin9' that there were 

7 irij~ries, .or there were problems, with the child over the' 

8, weekend,. 

'9 The Court: Okay; that one says only ~uly the 

10 lith. Okay, all right. 

11 Mr. Galmore: Your Honor; I need, ,respectflilly I 

12 need to enter my obj ect~on. " I mow the Court had .ruled on ' 

13 this issue previously, but· it is "my position that changing, 

. 14 the, dates o·f the alleged offense is the' date is a crucial 

15 issue and it's a critical part, of :this case when thes'e', 

'16" injuries we;re inflicted and for' the state to be allowed to 

17 change those without going back before 'the grand jury I 

18 think these' indictments need to be qUashed. I'think they 

19 need,tore-indict: 

20 The,Cour~: AII'right, thank you very much. All 

21 right, ·Ms. ---

22 Ms. Grabert~Lowenste'in: Your Honor, if I could 

'23 just the' record, I know my objections were on the record 

24 previously but I'll joip Mr. Galmore's objections. 

25 The Court: All right, very well, okay, and voir 
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.. 1 dire this sheet, of course ~y standard voir dire should be 

'·2 sufficient; ~s'~hat cprrect? 

3 Ms. Liv~ly: .Correct, Your Honor. 

4 Mr. Galmore: Yes,..' sir ... 

. ,5 The Court: Very well,' any reason why we should· 

6. not bring in the jury an~ begin the·. jury selection process? 

,7 Ms~ ~iv:ely: NQ i Your Honor,' th~ State. is ready 

8 to proceed. , . 

. . 

9· Mr.. Galmore:' We're :r:eady t.o pr0ceed, 'Your 

10 ~OIlOr. 

·11 . Ms. Grabert-Lowenstein: We' 're ready to proceed, 

. ·1~ Your Honqr. ". . ' 

The'Collrt:' Very well, a,ll right. . Bobby, if you 

·14 could>'bringin t:.lle jury and let,' ssee how' ~,any' we can get .. 

15 seated .. 

16 MS·;Grabert-Lowenstein:. Your Honor, if we could 
,-,t 

17 .Mr. Galmore and. I have decided to split the pe,remptory that 

18 

i9 

,we haye. exchanging 'ten. 

The Court: 

1." 

Wait a minute, .~y.uJ;'lderstandingis 

20'multiple defendants you 'have ten; if? that' correct? 

21 Mr. Galmore.: Yes, sir. 

22 Ms. Grabert-Lowenstein: Ten each .. 

23 Ms. Lively: That's correct, Your Honor.· 

24 'The .Court: All right, ten each, okay. 

25 Ms. Grabert-Lowenstein: And we're just going to 
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1 both of them or either of them, may, if they choose, they 

2 have no obligation to ·do so, but they may put up witnesses 

.3 for the defense. After all that is done we will begin 

4 closing remarks or closing arguments and you will hear 

5 again from Ms. Lively and the defendants. The order will 

6 depend on what's been presented during this trial but that 

7 will be the final thing before I charge you o~ the law. 

8 I ask you again, please, pay close attention to 

. 9 these attorneys as they make their opening remarks. It's 

10 going to be their 'summary of what they intend to·prove. 

11 It's going tolay out the ~ase for you and it's very 

12 helpful in understanding why witnesses are called and what 

13 witnesses are going to say. ·Ms. Lively? 

14 Ms. Lively: Thank you, Your Honor. 

15 .' .Opening Statement 

16 By Ms. 'Li vely : 

17 Your Honor is correct, I'm going to give you 

18 enough information to know why you're here for this week'i so 

19 you can understand 'a little bit about what you're going to 

20 hear from that witness stand. 

21 Ladies and gentlemen, we're here because Richard 

Victim 22 , seventeen months old, visiting his 

23' grandmother, Julia Gorm'an, the defendant, for the first 

24 time, 'h:i:s trip to tpe·beach'with his mom Cesalee, died in 
.. 

25 her care and in Palmer's care, seventeen months old. 
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1 One of the things that you need to understand in 

2 child ~use cases is that child abuse is a crime that 
, , 

3 happens ,in' silence. It's not often that we have a video 

4 camera that's taping t.he event. We don' t have 'pictures 'a 

'5 lot of times showing the inflicted injury. Instead what we 

6 have to rely on,whenever we h~ve the body of a child before 

7 ~s we have to' rely on ·that child, that body, as our silent 

8 witness, ana it isa shame that we have to wQrk our way 

9 backwards to know' the truth of, what happened to this child, 

10 . so let me 'just give you ·a brief· scenario about 'why he was 

11, here., 

12, ,Cesalee comes.here to South Carolina to visit her 

13 mother with _ his name is His 

14 father Richard Grimes is here as well, he's in the 

'15 military .. ' ,'sp Cesalee comes here with _ after a two-

16 day 'bu:s rid~ from Pensacola, Florida, oecause Julia said 

17 come on, I'd love to meet my grandson, spend some time with 

18 him, so in June of 200a'Cesalee did just that .. Her's .and ., . 
19 Richard"~ only child, _ brings him here and while 

. , 

~o they're here they go to the beach. They spend time, he 

21 plays in a.wading pool, he's a typical toddle~ . . ' 
; 

22 Now Cesalee has to leave and right before she's 

23 .getting ready to·leave to go back and meet up with Richard, 

24 he's packing, he's getting ready to have to do basic 

25 training or something, he'll tell that to you, you're going 



1 to hear f~om him,. I11III gets sick. He has a fever, some 

2 type 0:E., cold, and anyone who's ever been around toddlers 

87 

3 'know that's about every other week,' snotty nose, fussy, and 

4 on top of that 'the poor kid get~ bit by ant bites,. so he's 

5 got ant bites allover him, so he goes into, they take him-

6 to the doctor, Cesalee,. Julia Gorman, and liliiii at the 

7 doctor, and you're going to,hear from that doctor~ He's a 

8 family practitioner in Aynor; Dr .. JQdy Hutson. He's going 

9 to.come 'in here and tell you, yeah, I saw liliiii He came 

10 in for antbites·and a cold, treated him, gave him some 

11· medicine, then they left. 

12 Now here was the d~c'ision:·that ended l.J.pbeing 

13 i 'unbeknownst to Ces~lee, ~ the decision . that cost Ii!IIIhis 

14 li~e and it is, in ~o way shape or 'form her fault. The 

15 plane' trip was six hour~'~ this child is sick, fussy, so 

16Cesaleemakes a decision after speaking with her husband to 

17 'sign'ove~ a temporary guardianship to Julia and Robert 

18. Palmer; watch him for me, you want to spend some more time 

19 with your grandson, this is a perfect chance and Gorman 

20 welcomed it, let him stay herewith me, we'll take care of 
, ' 

21 him. 

22 . ·· .. Cesalee, young, wanted to get·back to her 

23 husband, excited about 'the perspective move, thinking about 

24 having a toddler on a six-hour plane ride, makes that 

25 'decision and you'll hear about that. 
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She leaves on ,July 2nd, 2.008., other than the cold 

and the' ant bites, same toddler, nothing di,fferent. July 

t~e 14t:.h, .2008', 911 is called, he's actively seizing. He's 

taken to the Conway Medical Center. 

, You're, going to he(ir medical evidence and 

,:testimony. that. he had multiple, not one, mUltiple skull . ,. . 

'fractures~"bleedin:g onhis'brain, .bruises on his body ... ' 
.' . , . . '.' .. . ..... 

July the 16th, . 2008,,, they have to. pull the plug, he ,has no . '; . 

more brain reflexes, he's dead., 

So for sixteen months, of 'that child's life he'S 

running ar9und a toddler; o~ly child to these parents, two 

. weeks with ~almer and. Gorman, he's dead. 
..' . 

Npw,'ladies' ~nd gentlemen,' you're going to hear 

,14 ,from ,that silent witness this whole week. That silent. 

15 witness is Vlckn ; s~venteen mon~hs'old. 'You're 

16 going·to see. pictures; y6u'regoing to hear. medical 

17 evidence. Medica.l evidence that " is going to show .you and 

18 : prove to you beyond a reasonable d9ubt .that this _"was 

19 nothing less than a deliberate, violent, forceful act, done 

20 by the defendants. " 

21 There were three people in that traile~, single 

22 wide, not even fourteen feet wide trailer, with two 

23 bedrooms, one bathroom, three people in that trailer, one 

24 of the~ is dead, nobody else. Their testimony, everybody's 

25 'testimony you will hear is consistent in regards to who the 
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only two caretakers of that child were on July the.14th, 

2008, when he presented at the hospital actively seizing, 

only two people. 

/ 
He ate that day, he was functioning that day. 

You will hear medical testimony that someone with his type 

of injuries you would expect to think that he had either 

been thrown out of a motor vehicle at a high rate of speed 

or fallen.from stories high, but you wait and listen to the 

medical evidence. 

The experts, the people who come in here who 

deal with thes'e type of things are going to help you 

understand what you have to do with all that information 

cause you have to put it together and you have to make it 

make sense to you, and I'll tell you it will make sense. 

You will have no doubt as to who is responsible for this 

child's death; and what the law is in South Carolina~ and 

ou~ legislature clearly understands that child abuse 

happens in private, okay, that's what our legislature 

knows; and the statute in regards to what they're charged 

with we don't have to show motive in South Carolina, okay, 

21 don't have to necessarily make it make sense. What it has 

22 to do is it has to fit the elements of the crime. 

23 "A person is guilty of homicide by child abuse if 

24 the person causes the death of a child under the age of 

25 eleven while committing child abuse or neglect and the 
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death occurs under circumstances manifesting an extreme 

2 indifference to human life or knowingly aids and abets the 

3 other person to commit that child abuse or neglect and it 

4 results in the death of a child,# guardians of the child. 

5 He died in their care, no reasonable explanation for it but 

6 you listen for that yourself. 

7 Extreme indifference to human life 'meaning that 

8 i'f I am doing something' so horrific to a child that by 

9 looking at it you know that that could cause injurY,or 

10 death to t~e child I have extreme indifference because I'm 

11 doing it anyway. That's extreme indifference to.human 

12 life. 
, 

13 Abuse and.neglect is an act or omission by any 

14 person which causes harm to the child's physical health and 

15 welf.are,' ,okay, seems pretty straightforward,' and then harm 

16' to a child: inflicts or allows to be inflicted upon the 

;17 child physical injury even if it's corporal punishment. 

18 And then the other issues that can be brought up 

19 in other circumstances, we're focusing on the physical 
I 

20 here, because that's what we're ~oing to show you, clearly 

21 ,the physica~ abuse and neglect of this child, so, ladies 

22 and gentlemen, it's not going to be a fast case. 
I 

23 
" It's such an important case to_ He is a 

24 silent witness and he is going to speak loudly to you this 

25 week. He is going to provide you with all the information 
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1 and the ability you need to make the right decision for 

2 him. We're going to hand it to you, give you all the 

3 admissible relevant evidence so you can make that decision 

4 for I11III and find them ,guilty, thank you. 

.5 Ms. Grabert-Lowenstein: Your Honor, the defense 

6 on behalf'of Mr. Palmer wishes to make a opening at this 

7 point, Mr. Galmore and I have decided ,the brder of things. 

8 ,.Opening Statement 

9 By Ms~ Grabert-Lowenstein: 

10 Ladies and gentlemen of the jury, my name is 

1l. Carla'. Grabert-Lowenstein' and it is my absolute honor to 

12 represent Mr. Palmer. We are going to as~ you to' take a 

13 long. hard look at all the evidence that's going to be 

l.4 presented-in this case and it won't be a fast case and as 

15 important as it is to I11III it's important to Mr. Palmer. 

16 We are co~vinced that when you look.at all the cold hard 

17 e~idence you'll reach the conclusion that there weren't 

18 three .people in that trailer,·there'were two, I11III and 
, . . . 

19 t:t;e actual perpetrator' .and that my client had no knowledge 

20 of: what went on, had no knowledge of any injuries to I11III 
2l. and:you will be able to find him not guilty of all the 

22 charg~s. 

23', We ask you to examine the actual evidence, not 

24 speculation or innuendo, but simply the evidence that's 

25' admitted'before you. The events of July 14th of 2008 were 
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1 incredibly tragic. They were tragic to liliiii they were 

2 tragic to the people who care about him, ~nd that included 

3 my client. 

4 Mr. Palmer's odyssey end to'that. tragedy began' in 

5 2004. He was in the Navy; he met Ms. Gorman. They became 

6a couple and after he was ,honorably discharged he'moved 

7 with her back ',to ,Horry County, back to Horry . County where 

,8 he had been raised and where his extremely close ,knit 

9 family still lives. 

·10 During the odyssey of this relationship between 
.. ! . 

11 Robert and Ms.-Gorman he found that ,she liad had two 

12 children by a'previous marriage, Kyle and,Kala, and then 

13 lat'er he, ,learnec;i about her: daughter Cesalee. He learned 

14 that this wasn't a close good relationship; they didn't get, 

15 along ~ I't was troubled'~ 

16 Now in June. of 2008 it had been a substantial 

17 pertod of time since Cesalee artd:her mother had seen each 

18 other, and this:was the first time that Robert had the 

19 pleasure of seeing liliiii but more importantly it was the 

20 first ti~e that his grandmother saw him, the first time in 

21 seventeen months. 

22 Cesalee came to visit Robert and Ms. Gorman where 

23 they lived in Aynor and she did make the decision to leave 

24 him. The evidence may be different as to when she. was 

25 going to come back or the circumstances but she made that 
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decision. Now during this period of time my client was the 

2 primary caretaker for liliiii This was a role that Robert 

3 felt entirely comfortable with. He's a father; he had a 

4 son who.was five years old at that time. The evidence is 

5 going to show he '.8 a caring loving father and never were 

6 there any,issu~s.about people being concerned about him 

!7 being around children or the care of Dillon, his own son, 

8 or ,more ~elevant_ 

9 During this time period Ms. Gorman was working a 

10 distance away from their home .at Bass Pro Shop. She would 

11 take the dutie~ of. taking care of I11III over when she came 

12 horne. ,Now evidence is going to shbw that she was 

13 frustrated about· work and yet she-was frustrated at their 

14 relationship. It wasn't exactly going well. 

15 The evidence as to July 14th, those late 

16 afternoon early evening hours, will be that Ms. Gorman got 

17 home at about 4:15 or so. The first words out of her mouth , . 

18 . were where is he; Robert says I11III is sleeping, he's 

19 taking his nap. They-had been conderned about being a 

20 little sick: still and they had an appointment the next day. 

21 You're going to find that just as the prosecutor 

22 said this "child was taken while in their care for medical 

23 appointments. Now she comes home like I said, the first 

24 words out of her mouth were where is he, I11III is asleep,. 

25 he's taking his nap. The evidence will show they both go 
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1 in, they check on him, he's fine, ,he's sleeping. They then 

2 have a discussion and it was suggested bY,Ms. Gorman that 

3 they let him sleep, let, us eat dinner alone. Mr. Palmer 

4 agrees. 

5 While dinner is ostensibly being prepared Robert 

6 goes out with Logan, the evidence is going to show, and' 
, " 

7 Logan is a bull dog puppy. The evidence is going to show 

8 he wa~outside and Ms. Gorman'during her interview' 

9 confirmed he had gone out to walk the dog. 'He, comes back', 

10 in, and he was quite some ·distance away the evide'nce :fs 

. 11 going to" show, this is a big~' . bi~ piece of property, comes 

12 back, they eat dinner. The evidenCe is going to show they 

13 ate dinner pretty quick~y and it's. then Ms. Gorman who goes 

14 in to·, get_ and _ isseizil1g. " Robert says give 

15 him to'me, get me.a cold cloth cause he's burning up, and. 

16 call 911, which Ms. Gorman does. 

17 The medical evidence is going to show that this 

'18 case is not a what happ,ened but it's a who. happened. The 

19 injuries were severe and the evidence is going to show that 

20 the time frame for when those injuries happened was exactly 

21 when Mr. Palmer'was outside. This is a who done it and you 

22 will have some extensive evidence to show you that. 

23 We'll have the opportunity to hear the two 

24 interviews, one of Mr. Palmer and one of Ms. Gorman. The 

25 interView of Robert he said,the officers acknowledge you 
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1 cared for this child, you've shown emotion, can you tell us 

2 what happened. Robert consistently said I don't know, I 

3 know I didn't hurt, him, and at that time he didn't, he even 

4 says he doesn't think that Julia hurt him. 
/ 

5 You turn to the interview of Ms. Gorman and you 

6 get an entirely different picture. First of all the person 

7 she starts talking about, the very first 'thing in the 

8 interview is her daughter Cesalee. The officer.s let her 

9 talk for a while. They then bring it home, the evidence is 

10 going 'to show that, you know, Cesalee wasn.'t involved in 

11 this, Ms. Gorman. 

12 She talks about how liliiii was whining, crying 

13 and this goe~ on for a while. She is given a,doll and 

,14 after saying she's not sure if she can remember she shook 

15 him, she said I shook him but it wasn't hard, it was like 

16 this, and she describes an incident whe~ she was trying to 

17 cook, grabbing, he was crawling up her leg.' She makes it 

18' very clear in her ,statement that liliiii was climbing all 

19 over her, she couldn't get the cooking and the cleaning 

20 done, it was frustrating. She talks about he must have 

21 wanted his mom so, you know, the minute I got home from 

22 work he was climbing on me, he was whining, I'd step 'out, 

23 . I'd step back in it would start again. She was frustrated; 

24 she was frustrated and that frustration caused liliiii his 

25 life. 
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The evidence is also going to make it clear when 

you look at the i~terview of Mr. Palmer that when he 

doesn't tell the officers what they want that's why he's 

here. The evidence is going to show it wasn'.t that he 

didn't want to tell them, he makes it clear, he wouldn't 

cover for her I she· wasn't worth going to j ail for·, but you 

can't say something you don't know if you have no 

knowledge. ' 

Ladies and gentlemen, again on behalf of Mr . 

. Palmer ?Ie just ask you to. listen· to all the evidence, not 

make any conclusions till you've heard all of it and we're 

confident that you'll reach the conclusion that Robert 

Palmer was not the perpetrator of the injuries to _ 

_ , had no knowledge of it .. Julia didn't say anything 

to him either that she was so frustrated it might happen or 

even ~£ter, and that's all covered in the interview, that 

he had absolutely no· knowledge. ,Ladies and gentlemen, if 

he had no knowledge how can he be held responsible, and 

we're confident that you will reach that. sam~ conclusion 

a~d find him not guilty on all charges. 

The Court: Mr. Galmore? 

Mr. Galmore: May it please the Court? 

Opening Statement 

By Mr. Galmore: 

We don't know what happened to Victim , we 
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1 don't know. 'Did Robert Palmer strike this child to cause 

2 his injuries, we don't know. Did Julia Gorman strike this 

3- 'qhild and cause these injuries? She will take that witness 

'4 stand and ,tell you that, she did riot, but the truth is we 

5' don't know. - We simply don't know arid we have a problem. 

"6 ,We' ve ha~ this problem since July 14th, 2008, 200,8, 2009, 

7 2010" here we are 2 0 1 i , and, we -have the same problem, They 

8 don't know what happened; we don't know what happened. We 

9 don't know 'when he 'was struck. 

10' You; 11 hear three or four different- time frames 

11 for when these injuri'es were' inflicted. We don't' know who 

, 12" inflicted these injuries. As Ms. Grabert-LowenstEdn said 

13 her client felt like JliliaGorman wasn't' that 'type of 

'14 person. You'll hear Julia 'likewise say, :r dated this. man 

15 for four years, he never seemed to be the type of person 

16 that would 'cause these injuries to a child,' we don't know. ' 

17 The evidence in this case is'unfortunately 

18' lacking,- Let me just leav~ that out theref?rjust a 

19 second and let me talk to you about ~hat your job is here 

20 today. I ~c;lrit to talk to you about :.J:·oles and 

21 re~ponsibillties because everybody in this courtroom, all 
; 

22 thes~ court officials have responsibil'ities here today and 

23 so do you. 
" 

24 ,Madam Court Reporter, her j'ob'is to take down a 

25 record-of everything that's being said in this courtroom. 

. ~ 
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1 If you think you heard someth~ng from, a witness and you're 

" 2 in the back deliberating and you. 're r::tot real sure, what the 

3 witness .said you"can ask the Judge to have th~' court 
" ~ " ' 

4 reporter plCiY that testimony backso,you'll know'for sure~ 

5 she's recording everything. 

6 Madam Clerk, ,we know, that one of her j cbs is to 

7 give the oath and.you've taken three ,so ,far today .. b~t h~r 

,8 ,~ob is t() keep a record; keep' all o! thee~ibits, keep all 

9 of·the,docuni~nts, keep them 16ckedtip.in the file 
., J,' 

10 '" q.owns'taLrs in p~rpetuity .. 
, 'f'" ' , " 

If State,' s' evidence comes to 

'\1 earth ·in a thousand, y~a:rsand asks about thi!3 case you will 

12 ha;e a Clerk. d:i: COUl:'t 'for HorryCounty who can ,goirito the 

,,13 vault do~~tairs and Imll. this case ,out an,d give it to 
.', ~ . . . , 

14 them.' it: you"want 't9 know about,.a case f~om,1~28\, y~u can' 

l5'godownfJtai:r:'-s, right ,now and' ask the. Clerk of Court for it; 

th~y'll gQ: into the vault and pull it out. 'That's her job 16 

17 

18 

~ 19 

20 

21 

22 

?3 

24 

.' , 

to ,ma·int::a~n these, files.' All the legal proceed-bigs that go 

on in, this,case, ,all the le~al wrang~ing~ she's going to 

have"it in her fiie. 

His Honor's job, as he explained to you,' he's the 

judge of the law. ,He gives you the law and you have to 

apply it .'. His Honor is. sort of like a referee at a 

footb~ll game. If the solicitor and I have a disagreement 

about the evidence, the Solicitor and Ms. Grabert-

'25 Lowenstein h~ve 'a disagreement, me and Ms. Grabert-

.---, - . ----,' -.. _ .. ,-----



99 

1 Lowenstein have a disagreement about the evidence the Judge 

2 decides what happens and he gives you the law and he asks 

3 you to apply the facts of the case to the law, give you a 

4 very simple example. 

5 Say it's a auto accident case and the Judge tells 

6 you the law of the state of South Carolina is that it is 

7 up-lawful to enter an intersection on a red light, that's 

I 8 the law; and you as ,jurors will have to apply the fac~s of 

9 the case to the law. So as, witnesses' are called to the 

10 witness stand, some witness says the light was green,' 

1 'another witness says the light was red, you as the judge of 
" 

12 the ,facts have to decide who do you believe, what color was 

13 that light, and if you as a jury decide the light was red 

14 then you have the law. The law says it's unlawful to enter 

15 the intersection on a red light. If you as the jury decide 

16' the light as green you have the law, it doesn't fit and the 

17 'facts don't fit, the person is not guilty of the offense. 

18 Now your job is to interpret, excuse me, not to 

19 interpret, but to judge these facts. When this case is 

20 over and you go back to your jury room before you:start 

21 your', deliberations you close your eyes, close your ears, 

22 don't talk to your other jurors, just close your eyes and 

23 think to yourself,. you ask yourself the question what 

24 happened to Victim the answer to that question is 

25 we don't know, then we charge you on your oath that you 
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1 have to find Julia Gorman not guilty. 

2 Back to jobs, my job is to try and get my client 

3 off. Everybody has pretty much figured that part out. The 

4 Solicitor's j~b is to bring you evidence and you're 

5 supposed to use that evidence to decide if a person is 

6 guilty or not guilty of a crime. Now I don't knowhow 

7 closely you were listening to the Solicitor, one thing they 

,8 didn't say 'who struck _ That's because like I said 

9 probably ten times now we don't know. 

,10 Now your job is not to find' evidence for them. 

11 The Judge has told you don't go home and look on the 

12 'inte'met and see what you can figure out about the case. 

13 If these people don't bring you evidence then you'don,'t 

14 ,'have a case and that is the situation that ,we have here'. 

15 Ever since 2008 no one has been, able to answer this 

16 question. They'll tell you that Julia Gorman did it; 

,17 they'll 'tell you that Robert Palmer did it. They'll tell 

18 you that Julia did it arid Robert didn't know about it. 

19, They'll tell you that ,Robert did it and Julia didn't know 

20 about, it" then they'll tell, you Robert did it and Julia 

21 .knew about it and helped cover it up., We don't even know 

22 if a crime was ,committed. 

23 They're ,going to bring you doctors. The doctors 

24 are all going to say we think a crime was committed but 

25 when you'listen to all of the evidence and you're back in 
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1 that jury room and you ask yourself that question, was a 

2 crime actually committed. The answer to that one also, we 

3 don't know. I'm sorry, I wish we did know, .I'm sorry 

4 liliiii is not here with us, but respectfully that's not my 

5 job. My job is to point out to you that the State of South 

6 Carolina has not and will not meet their burden of proof, 

7 and let me explain what a burden of proof is because that 

8 is the obligation that they have today. 

9 Quite frankly, you're not here to decide who did 

10 it, you're not here to decide if either one of them is 

1 guilty or not guilty. What you're here to decide is 

12 whether or not the State has met its burden of proof. Now 

13 we have in the law three different burdens of proof. I 

14 know that's kind of complicated. We have a burden of proof 

15 for civil cases, auto accidents and things like that, and 

16 the easiest way to describe it is to show it to you. 

17 Let's imagine this as a football field, a hundred 

18 yards in the end. The burden of proof in a civil case is 

19 called by a greater weight or a preponderance of the 

'20 evidence. 

21 The easiest way to show you that football team 

22 comes up to the fifty yard line and just gets one toe 

23 across that fifty yard line that will be sufficient for an 

24 auto accident to show that these people are responsible. 

25 We have a burden of proof' called clear and 
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1 convincing evidence and that one is kind of up here 

2 somewhere and we use clear and convincing evidence in 

3 administrative cases. It's not in courtrooms very often. 

4 Now for a general sessions case, that is what 

S' this is a criminal case, where you're being asked to find 

6 someone guilty of a crime. In a general sessions case the. 

7 burden of proof is high. It is, that's why it's called a 

8 burden, it .is responsibility that they must carry. The 

9 burden of proof in a criminal case is beyond a reasonable 

10 doubt so when the question comes up, did she do it, are you 

11 convinced of her 'guiltbeyond a reasonable doubt. We will 

12 show you that you cannot be convinced of her guilt. 

13 We're on this football field and like I said 

14 civil burden~ clear and convincing evidence, beyond a 

15 reasonable doubt. is up here, march that ball all the way 

1~ down.thefield. Now the State of. South Ca~olina.is not 

17 required to sqore a touchdown. That would be beyond every 

18 doubt. I could say there's a doubt that the sun is going 

19 to come up tomorrow morning and you would say that's 

20 probably an unreasonable doubt; that's probably a stupid 

. 21 doubt. It"s come up every day for four billion years; it's 

22 probably going to; come up in the morning. That is an 

23 unreasonable doubt. ' I could say there ain't no fish in the 

24 Waccamaw River, again that's an unreasonable doubt, but 

25 when the question arises what happened, when did it happen, 



1 who did it, and you don't haye clear answers to those 

'2 questions then this isa case,' where the State has not, 

3 cannot, and'will not meet their burden of proof. We ask 

4 you, to keep an open mind, .we ask you to, listen to the 

5 evidence, we ask you to pay attention. This is an 
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'6 important case, iives' are on the line, and I submiit to you 

7 that at the end of this 'case, at the end of 'the evidence, 

8 let m~ b~ck'up, you take out all the assumptions, you take 

9 out all of the rumors, take out all of the gossip, the 

10 innuendo, take all of that out and'you look at the facts, 

11 , 'the facts of this case,' MS.', Gorman did not 'strike her 

12 grandson and cause th~se'ipjuries which c~used his death. 

13 The state o"f South: carolina didn':t say that' to you in the 

14 'opening; they" didn't say she did it apd when the case is ' 

15 over at the 'end they're 'not go~ng,to say'she did it because 

16 they can't and because,they cannot tell 'you beyond a 

17 reasonable doubt what happened to this child, when it 

18 happened, 'and who did it, again: I ,ask you as jurors to 

19 follow your oath,' don't do their j on fo~ them, find Julia: 

20 Gorman not guilty of, these offenses,"thank you for your 

21 'attention. 

22 The Court: Ladies and gentlemen, it is almost 
, ) 

23 4:00 and as I told you we we~e going to break this 

24 afternoon and you can get afresh start with the witnesses 

25 in the morning. I'm sure these lawYers have something for 

61 



62 

' .. 

Mr. Grimes - Direct Examination by Ms. Lively 127 

1 Mr .. Galmore:' '. That's it, thank you, Your Honor. 

2 ·The .. Court: . All. righ,t, if you w~)Uld, Ms. Graham, 
" ,- , 

3 bring the jury in. 

4 ,·(Whereupon,. the jury returns to. the ,courtroom at 
I " • , 

5 9:52 a.m.f 

6 'The Ceurt:;· A~l. right',' let the. record reflect 

. 7 that we hc~:v:e our jurors and we have our alternates and 

8 . eVerybody is .ready: t<?go ,:, I hope ~ 'an~ you had a good 

9 

10 

,Ms. Lively? 
'~.. .- , 

Ms'. ;Lively: .... Thank 'you, Your Honor, the', state 

11· would call Richard Grimes to thestarid . 

12 

13 

·14 

15 

16 

17 

18 . 

19 

20 

21 

22 

23 

24 

25 

. ' :-(' . - ' 

" . 
",',-

'R~chard'Coleman Grim~s' 
. , 

•. ,~eing fir~t duly;s~orn, testified as follows: 

Madam Clerk: :'Please state your' ful,l. name· and . . . . ~. 
';: ~. 

" 

spell, your .last. name fer the Ceurti 
, . . . ~ , ,'.' . . 

The' 'Wi tness: Ri~hard Coleman Grimes, last .name 

g-r~i-rn-:e-s . 

A'., 

Q 

A 

Q 

Direct Exam1nat~on. 

- :.'" 

Richard, ,where do' yeu live? 

,Las Vegas, Nevada. 

And how lo~g have you lived there? 

SevEl:n months now. 

And"Richard, how de you know'Cesalee 

Grimes or Ces~lee Carnaghie? 

·0 
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Mr. Grimes - Direct Examination by Ms. Lively' 128 

1 A She'is my wife and we met in high school. 

2 Q Now how old are you? 

3 A Twenty...,two. 

·4 Q Howald were you when you and Cesalee met? 

5 A Sixteen. 

6 Q Howald was she? 

7 A Sixteen. 

8 Q Now, Richard, where were you living 

9 whenever you met Cesalee? 

10 A Mohave Valley, Arizona. 

11 Q Who was she living with in Arizona at that 

12 . time? 

13 A Her .grandmother Judy Morris in Tupac, . 

14 Arizona~ 

15 Q Did you know Julia Gorman at that time? 

16 A No, ma'am. 

17 .Q Did you know Robert Palmer at that time? 

18 A· No, ma'am. 

19 Q NOW, Richard, when you and Cesalee met in 

20 ~igh school were you friends or did it become more? 

21 

22 more. 

23 

24 

25 

A 

Q 

A 

Q 

We were friends at first but then it became 

And how 'long did you date? 

Two years. 

During that relationship what happened? 
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Mr. Grimes -' Direct Examination by Ms. Li~ely 129 

1 A She was continuing to stay with her 

2 grandmother for a while and things were becoming sketchy up 

3 there and ended up moving in with me and my mother at our 

4 place in. Mohave Valley. 

5 Q Okay, while she was living with you and 

6 your mother did she become pregnant? 

7 

8 

9 

10 

A 

Q 

A 

Q 

Yes, ma'am. 

And ya'll were both what age at that time? 

Seventeen. 

What did you do, what did you decide 

11 regarding the pregnancy? 

12 A What do you mean? . 

13 Q Was there ever a thought· in your mind to 

14 . not go forward with the pregnancy? 

15 A No, ma'am~ 

16 Q When was your son b.orn? 

17 A February 16th, 2007. 

18 Q Were you at the hospital when he was born? 

19 A . Yes., rna' am. 

20 Q And when he was born did you see anything 
" 

2 wrong with him? 
i 

22 A No, rna' am. 

23 Q How was he? 

24 A Angry. 

25 Q Okay, angry, what did you anq Cesalee name 



Mr. Grimes - Direct Examination by Ms. Lively 

1 him? 

2 A Victim ,Vlctirn , 

130 

3 Q What was his, what di"d he weigh, how long 

4 was he; do you remember? 

5 'A, ,He was six pounds twelve ounces and twenty-

6 one inches lqng. 

7 NoW, Richard, were you working at the time 

8 or were you still in school? 

9 A . I was'doing both. 

10 Q :And did you ever graduate from high school? 

11 A Yes, ma'am. 

12 Q When was that? 

13 A December of 2008, I believe, I'm sorry, 

14 -2006 or 7. 

15 Q Okay, December of 2007, so this, was this 

16 after _ w'as' borri? 

17 

18 

A 

Q 

Yes, ma'am. 

All right, now, Richard, who was the 

19 caretaker for_ 

20 

21 

A 

Q 

Both Cesalee and I were. 

Okay, and were you doing anything other 

22 than going to school and working? 

23 A Just taking care of our son. 

24 Q Now describe to the jury what kind of a 

25 ,child _ was? 

65 



66 

Mr. Grimes - Direct Examination by Ms. Lively 131 

1 A My son was a very happy go lucky child. He 

2 always had a smile on his face; he never, he never was 

3 really fussy. Even when he was sick he, he'd always smile 

4 . for something. 

'5 Q' Richard, during,the, time whenever you had 

6 _ or you and Cesale'e ,had _ in your care was 

7 there ever a time when he suffered any type of traumatic 

8 injuries to his ,head? 

9 

10 

11 stairs? 

12 . 

13 

A 

Q 

A 

Q 

No, rna.' am. 

Was there ever a time dropping down the 

,No, ma'am. 

How about being in a car accident; were you 

14 ever in a car accident with the child in, the car? 

15 

16 

A 

Q 

No, rna,' am. 

What type of illnesses' did _ have 

,17 while he was a 'child? 

18 A He had the common colds throughout just 

'19 like ,any child would ever get. Th~ only thing that he had 

20 was thrush that was in his mouth and we went to the doctor 

21 and got that taken care of and got the antibiotics for 

22 . that. 

23 Q Okay, and was he okay after that? 

24 .A Yes, ma'am. 

25 Q 
\ 

And was _ taken.to his well baby 
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1 checks like he was supposed to? 

132 

2 

3 

4 

A 

Q 

A 

Yes, ma'am. 

When did he start walking? 

I don't know, ma'am, I wasn't, I was in the 

5 military for that. I wasn't able to be there. 

6 Q Okay, right, 'tell this jury when you went 

7 into the military, when did you sign? 

8 ,A I enlisted in the military in the middle of 

9 2007 an.d, was on the delayed entry program. I didn't ship 

10 out until after I graduated. I graduated boot camp January 

11 of 2008. 

12 Q , Okay I and you said that _ was, born 

13 February 16th of 2007, correct? 

14 

15 

A 

Q 

16 first birthday? 

17 

18 

19 birthday? 

20 

21 

22 

A 

Q 

A 

Q 

A 

Yes, ma'am. 

Okay, so you shipped' out right before, his 

Yes, ma'am. 

Were you able to make it back for his first 

Yes, ma'am. 

And who was there for his first birthday? 

Myself, my wife, _ my family, 'and 

23 Cesalee's grandmother, Judy Morris. 

24 Q Okay, Richard, at this time the baby's 

25 life, he's one year old, had you ever met Julia Gorman? 
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1 

2 

3 

Mr. "Grimes - Direct Examination by Ms. Lively 133' 

A 

Q 

A, 

No, ma'am, I take that back, yes, ma'am. 

Okay, all right, when? 

She had flown out to"put Cesalee in foster 

4 care ,and Cesalee'had called me upset and distraught because 

5 of what was going on and I went up., to see what was going on 

6and'see'if everythil1-g was okay and I met hex: for maybe five 

7 . minutes. , 

8 Q Okay, . and for the purposes of a' 

9 chronologicaJ; order was this,bef~re _ birth or after 

10 _birth? 

11 

12 

A This was before. 

Okay, so ?\t ·.the time of _ being born 

13 up until his first birthday had Julia Gorman ever been out 

14 there to visit you and the, child? 

. 15 

16 "Q 

No, rna' am . 

Now in February of 2008 when you get home 

17 is liliiii walking? 

18 

19 Q 

Yes, ma'am. 

What other type of developmental things did 

20 you notice that had changed since you were gone? 

21 A He was starting to say the common "words; he 

22 was very advanced. He, he could pick out colors if you'd 

23 'ask him. He could pick out certain shapes if you'd ask 

24 him. You could say certain, things to him and he could 

25 point out, he could point to it for you, he just 
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1 Q Okay, new, Richard; hew leng were'yeu'in 

2 tewn befere yeu had to ship off .again? 

3 A Thirty days. 
>t, 

4 'Q During that ,thirty days did anything .else 

5 . .occur between y~u and Cesalee? 

6 A As far as? 

7 Q As far as your relationship? 

8 A We had gotten married. 

9 Q Okay, all right, and at that peint in time 

10 whenever yeu get married was Ms. .Gorman er·,any other 

11 ··.members of Cesalee'.s family ceme? 

12 A The only peeple that were· there were her 

13 grandmether Judy Morris, her grandmether'shusband Ron 

.14 Me.:tris,. our adopted sister Shaley Greer, her father Broek, 

·15 and _ and then her I. guess it weuld be her uncle 

16 which was her grandfather, Ron Morris', twin brother, and 

·17 his wife. 
.. 

18 Q Okay, now, Richard, after you left who' teek 

19 care ef_ 

20 A' 'Cesalee did. 

21 Q And when wastl::i.e next time·you saw your 

22 son? Well when yeu left where did yeu ge? 

23 ! A I went to M. C. T. 'for a· month, in Camp 

24 Pendleten, California, and ---

25 The Court: Could you tell us what M.C.T. is? 
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1 The Witness: (Continuing) 

2 A ,MarineCornbat ,Training. At the end of that 

3 ,training'Judy Morris, my wife and_ came out and saw 

4 me and I got to see him for that night,before I flew out 

5 the following morning for Pensacola, Florida. 

6 Okay, and when you were 'at Pensacola, 

7 Florida, how long were 'you: there? 

8 A ,About four months. 
.,", .. 

9' Okay, and were you able to visit with 

10 ' _ cmd'Cesalee while you, were in Pensacola? 

11 A For the first couple of months while,! was 
.. 

~2 there .,I ,couldn't, do anythi'ng. but talk tc> them over the 

,13 phone. When I was, 'about to graduate my first sch?olthey 

14 came Qut to see me· and··then that' was, ' that was it: 

15 Q Do ypu remember about 'when that was?' 

],6' A No, rna' am, I don't. 

17 Q Was it before, Cesalee :and_ came to 
, . 

18 South Carolina?, <." 

19 A Yes, ma'am. 

20 Q All right, now" Richard~ was that the last 

21 . time you saw_ before he was injtlred? 

22 A Yes., ' 

23 Ms. Lively: May I approach, Your Honor?, 

24 The Court: Certainly. 

25 Ms. Lively: (Continuing) 

,." 
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1 Q I'm going to show you what's been marked 

2 State's Exhibits, put them in some order, Exhibit I, 

3 Exhibit 7, 11, 12, and 13, okay, I'm going to ask you for 

4 each one, if you'll hold it, State's Exhibit 1; do you 

5 recognize that? 

6. A Yes, ma'am, I do. 

7 Q Okay, and is that a picture that you've 

8 provided to my office 

9 A Yes. 

10 Q --- regarding your son? 

Yes, ma'am. 11 

12 

A 

Q Then if you'll look at the next exhibit, 

13 please? 

14 Ms. Grabert-Lowenstein: Your Honor, I'm sorry I 

15 don't mean to interrupt, if we could see the specific 

16 exhibit? 

17 Ms. Lively: Sure, I'm sorry, I thought that 

18 they were aware of it. 

19 Ms. Grabert-Lowenstein: We're aware, but we 

20 didn't know the specific numbers. 

21 The Court: These have been marked for I.D., 

22 have they not? 

23 Ms. Lively: They-have, Your Honor. 

24 Ms. Grabert-Lowenstein: Thank you, Counsel. 

25 Ms. Lively: Sure, Your Honor,just so that 
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1 you're aware of which ones have been marked, thank you. 

Ms. 

Q 

A 

Q 

2 

3 

4 

5 

6 

7 

this photo as 

A 

8 Q 

9 this photo? 

,10 ' 

11 

12 photo? 

13 

14 

A 

Q 

A 

Q 

15 this photo? 

16 

17 

A 

Q 

Lively: (Continuing) 

Again dci you recognize State's Exhibit 1? 

Yes, ma'am. 

And State's Exhibit 7; do you recognize 

well? ' 

Yes, ma'am. 

State's Exhibit Number 11; do you recognize 

Yes, rna' am. 

State's Number 12; do you recognize this 

Yes, ma'am. 

And finally in State's 13; do you recognize 

Yes, rna' am'. 

Now are these photos that you had in your 

,18 care and custody? 

, i9 

20 

21 :correct? 

22 

A 

Q 

A 

Yes, ma'am. 

And you've provided them to my office, 

Yes, ma'am. 

23 Ms. Lively: Your Honor, the State would move to 

24 introduce State's 1, 7, 11, 12, and 13 into evidence at 

25 this time? 
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1 The Court: Mr .. Galmoreand Ms. Grabert-

2 Lowenstein? 

3 Mr. Galmore:' Without. objection .... , 

4 , Ms. . Grabert -:- Lowenstein: Without objection, Your 

5 Honor. 
~ 

6 The Court: Very well. 

7 Ms. Lively': Thank you'~ 

8 (Whereupon~' State's Bxhibi.t. Number 1, 7, 11, 12, 

9 and 13 entered into evidence.) 

10 Q (CQnti~uing) I'm going to let you hold 
., .' j 

11 t.~e~e, ... okay?, 

12 

. 13 

14 

The C~)Ur.t: They are a~mitted without objection~ 

.Ms. Li VE:!ly: Thank you!. Your Honor . 
. . 

Q {Continuing} N.ow~ Richard,' 'if you could 

15 brie~ly, let. me do this, I know. this is hard, I'm. sorry, in 

16 . Numberl it.says Oi-04-2008; is that t4e correct date? 

17 . A,'. I honestlY.don,!t know, ma'am~ It was a 

18 cheap camera that had gatt.en dropped a 'couple of times. 

19 Q Okay, bu~ .obv~ously in this picture who'S 

20 that, standing', there with you? 

21 A That's my son. 

22 Q -23 A Yes, 'ma' am.' 

24 Q ·And in picture .Number 7,' who's represented 

25 in this picture? 
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A 

Q 

'Our whole 'family,' my wife ~ _ and I. 

Okay, 0l1ce" again emotionally what kind of 

baby was he? 

A: 
, " 

'A ,ve'ryhappy',go lucky: 

And in Exhibit Number 11 t'his is him as 

well? 
" ;, 

• ;_' I' ' 

'A 'Yes', 'ma'am., 

Q, 'And in 12,was'th'is' taken ar,Qund the same 
. ; '. : 

time?, 

',A, ,Yes" ma' am. ' ' .. ' 

Q ,Playing, and f~nally in S'tate'!s Exhib,'it 
" ,f " :,', , " 

Nuinber13 whiqh :i's' 'in evidence'; ,do you, remember when, that 
~ ., , 

p:icture" was ':taken?, ' ,: 

'A, Yes. ' ,_._. 

Q Yes,could'yoti.~ pleCjlse, tell us'when that 

was taken? 

A ',On his visit to see me in South, in, 

Pensacola. 
, j 

Q' ' ,And visit, in, Pensacola, was this the last 

time you saw him, before he'was injured? 

A Yes, ma' am. :' , 
I , 

Q Richard, what did you know about the 

decision for Cesa:lee }~,nd _ to come to South Carolina? 

The'Court: 'Ms. Lively, are you seeking to 

publish those? 

r 



Mr. Grimes - Direct Examination by Ms. Lively 140 

1 Ms. Lively: Well, yes, sir, Your Honor, I did 

2 hold them up for the jury. I was going to publish them to 

3 them whenever I was finished. 

4 The Court: All right. 

5 Ms. Lively: (Continuing) .. 

(; Q Now, Richard, let me ask you this, you'd 

7 never met Ms. Gorman so how did it come to be that Cesalee 

8 and· your child were going to go and stay with her? 

A Cesalee had called her mom and they had 

'10 talked a couple of times when. she came out to see me and to 

11 my knowledge her mother had stated that she had wanted to 

12 ,meet liliiii and since they were already in Pensacola why 

13 didn't they just come up and stay with them for a .few weeks 

·14 while I finished up school before we were assigned to my 

15 primary duty station; and, Cesalee and I had discussed it 

16 and thought that it was only fair that she got to finally 

·17 meet her grandson that she hadn't gotten an opportunity to 
I 

18 prior to that b~cause of everything that was going on. 

19 Q Okay, and when Cesalee and I11III left how 

20 did they travel to south Carolina? 

21 A I.got them a bus ticket to take a bus from 

22 Pensacola to South Carolina. 

23 Q And ~hen they left do you know how long 

24 they would have to travel to get here? 

25 A To my knowledge it was just under forty-
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1 eight hours. 

141 

2 Q And did you speak to Cesalee when she got 

3 here to make sure that they got here okay? 

4 .A Every day. 

~ Q And whil~ she was here in South Carolina 

6 were'you able to talk to _ on the phone? 

7 :A Yes, any time that . I would call to talk to 

8 Cesalee I would always get to talk to my son. 

9 Q At any time while you were having contact 

10 with Cesalee did you.have any indication that anything 

11 wrong was going on and there were any problems at all? 

12 

·13 

.A 

Q 

No,' ma'am., 

'And the information that you were getting' 

14 from Cesalee that it lead you to believe that you needed to 

15 come to South Carolina for any ,reason? 

16 

17 

A 

Q 

No, ma'am. 

So what was your focus at that time 

18 regarding your military career? 

19 A Finish up with my schooling and get to my 

20 primary duty station 80 that we could finally s~ttle down 

21 and have a decent life. 

22 Q Okay, and while Cesalee was here in South 

23 Carolina did you receive information as to where your 

24 destination was going to be? 

25 A Yes, ma'am. 
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1 Q And where were you going to be stationed? 

,2 A As soon as I finished up m~ second school 

3 in 'Oceana, , yirginia, my primary duty station was going to 

4 be Beaufort, South Carolina. ' 

5 

6 

Q 

A 

Okay, and how did you feel about that? 

Happy" Cesalee and I had discussed it prior 

7 to that and I had a choice between Miramar, California and 

8 Beaufort, South Carolina, and we decided that what would be 

9 best for all three of us would be out here'on the east 

10 coast, where most of her family is., 

11 Q Okay, now was there a time whenever you 

12 ,were supposed to reunite with Cesalee and_ 

13, A Yes,' ma'am, once I finished up my second 

14 sc'hool we were supposed to go back to Arizona and pack up 

'15 all'of our things and'drive out to South Carolina to 
, 

16 Beaufort, move into our house. 

17 And, Richard" was there a change in those 

18 plans? 

19 ,A Yes. 

20 Q Well first tell'me when the decision was 

21 made for liliiii to be left here, tell us about that? 

22 A We had discussed, once I found out my 

23 primary duty station, we had discussed me taking leave to 

24 go back and to pack our stuff and to move it out here and' 

25 get it ready since my school' was going to be so short, and 

77 



78 

Mr. Grimes Direct Examination by Ms. Lively 143 

,1 I11III had a cold and a fever and was having allergic 

2 reaction to the ant bites. My wife and I didrl'twant to 

'3 risk taking him on the airplane to risk something happening 

4 while they were in the .air and nothing being able to be 

5 done. 

6 Q How 10llg of ,a flight is that from South 

7 Carolina to Arizona; do you know? 

8 

9 

.A' 

,Q 

--
No, ma'am, I 

O~ay, so,what 

don't ;, it's over 'six hours. 

did you, decide after his 

10 current condition? 

11 A Cesalee had talked to her mother about it , 

12 ;imd her mother said that she would' love to'. have him for the 

13 days that we were going to be,gone since we' weren't going 

14 to be gone that long so that she CQuld get ,to know him 

15 better since she 'hadn't seen, him for so long and hadn't met 

16 him yet. " 

17 Q And what was Cesalee going to do? 

18 A Cesalee was going to meet me in Arizona ~o 

19 pack our stuff and get eve'rYthing ready so that once I 

20 graduated all we had to go back and do was load it into a 

21 truck and drive, out here. 

22 Q And when were you planning on' graduating; , 

23 do you remember? 

24 A No, rna' am. 

25 Q Okay, what time frame were you looking at, 
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5 
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7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

l· 20 

21 

.~ . 22 

23 

24 

25 
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if you recall, that I11III would be left in Julia's care? 

A Nq longer than a week. 

Q And whatI' if anything, did you and Cesalee 

decide to do regarding t~e care of I11III while.he was with 

Julie and her boyfriend Robert? 

A We were informed that in the State of South 

Carolina in order for a .guardian for a grandparent to be 
I 

able to take .a child to a doctor they had to .have a written 

form of guardianship and we were informed that the' minimum' 

allowed by law wa~for a year, whether it lasted a year or 

not it didn't matter, it just had to be written up for a 
year. 

Q Was this a, what was the actual lariguage of 

the, the document; do you recall? 

A It stated that.both Ces~lee and I agreed to, 

give temporary guardianship to Julia Gorman and Robert 

Palmer for a year·while we .went and performed the move so 

that they could take him to any necessary doctors 

appointments for any emergency room calls that may have 

cOme up. 

Q Now I'm curious why did you add Mr. Palmer 

into this? 

A He was there in the same household. 

Q Did it seem like the right thing to do at 

the time? 
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1 A For what was best for my son, yes. 

2 Q Arid once again you stated that you thought 

3 it was going to be for about a week? 

4 A It was only Cesalee and I talked about it, 

5 it was only'going to be for about a week before she was 

6 going to be back out there with him. 

7 Q 'But that didn't happen, she was gone for 

8 more than week, wasn't. she? 

9 

10 

A 

Q 

Yes, ma'am. 

When did she fly to back,to Arizona; do you 

11 recall when that was? 

12 

'13 

A 

Q 

I don't recall the exact date. 

That's fine, don't worry about it, now, 

,14 Richard, you said that you would call when, Cesalee and 

15 'J?,ydain, were there tog'ether, how about whenever Cesalee was 

16 no longer t}:lere did you call to check on Aydaip.? 

17 A Yes, ma', am, when she arrived in, when she 

18 left and arrived in Arizona I arrived at the same time and 

19 . everyday we would call and talk to him. 

20 Q Were you ever given any information from 

21 his [care givers that there were any problems? 

22 A Yes, ma'am. 

23 Q Was there ever any 'complaints about his 

24 behavior? 

25 A Not to us. 
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Q Was there ever a time when you were unable 

to contact Julia and Robert regarding liliiii 
A There was one day that Cesalee and I had 

tried all day long to get a hold of either one of them; we 

couldn't reach either one. 

Q When was the next time you spoke to them? 

A Was after I arrived in back in Oceana, 

8 Virginia. 

9 Q' Tell the jury about what happened when you 

10 

1 

12 

.13 

14 

15 

16 

17 

18 

19 

20 

21 

arrived back in Oceana, Virginia? 

A I received a phone calIon the night of 

Sunday, July 14th. 

Q It was actually Monday, the 14th? ' 

Ms. Grabert-Lowenstein: Objection, leading. 

Ms. Lively: Okay. 

The Court: All right, ask h~m if he recalls the 

date? 

MS. Lively: (Continuing) 

Q Do you recall the day of July 14th? 

A I know it was Sunday night. 

Q Okay, well tell me what happened when you 

22 got a call Sunday night? 

23 A I h~d a call from Julie stating that liliiii 
24 was on his way to the hospital; they had called the 

25 paramedics because he was seizing in the playpen when they 
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1 tried to wake him up for dinner. 

147 

2 

3 

Q 

A 

What did you do when you got that call? 

I.told her to keep me informed and let me. 

4 know what was· going on and that I was going to notify my 

5 command that my son was on his way to the hospital and what 

6 was going ori. 

7 Q Richard, when you notified your command 

8 what did they do for you? 

·A They were able to calm me down and get me 

10 to relax and told me that to be on stand by in case I. 

11 needed to,peout here for anything. 

Q Were you able to come to South Carolina to 

13.be.withyour son'i' 

14 A After I was called again to be informed 

15 ~hat he had the skull fractures and that they were life 

16 flighting him to MUSC .,in Charleston my master. gunnery 

17 sergeant put me on the next flight out. 

18 Q Richard, .when you got to South Carolina. 

19 where did you go? 

20 A Straight to MUSC. 

21 Q And when you got to MUSC who was there; 

22 you recall? 

if 

23 A The only person that. was there was _ 

24 in the room at the time. 

25 Q And what was his condition at that time? 
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A Critical. 1 

2 Q When was Cesalee able to make it to South 

3 Carolina; do you recall? 

4 She was there the following day, she was 

5 there on Tuesday. 

6 

7 

Q 

A 

Had ~he been in Arizona still? 

Yes, ma'am, she was in the process of 

8 heading back out to South Carolina to pick I11III up. She 

9 was finishing up a'few odds and ends that we still had left 

10 to do. 

11 Q Now, Richard, at any time when I11III was 

12 in your care did he have to be treated for seizures or any 

'13 type of neurological problems? 

14 

15 " 

A 

Q 

No, ma'am. 

So when you were at the hospital were you 

16 able to give any 'history o~ information to the doctors to 

17 help them treat I11III regarding the type injuries he had? 

18 A No, ma'am, cause I didn't know what ,was 

19 wrong. 

20 Q And did you ever talk to Julie or Robert 

2 Palmer about what happened with your son? 

22 A After I received the phone call stating 

23 that he was being life flighted to MUSC that was the last 

24 time I heard from Julie. I didn't hear from her again 

25 until I ran into her in the hallway at MUSC. 
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Did you talk to her then? Q 

A When I had arrived at MUse I had informed 

3 the doctors and nurses that the only two people that were 

4 allowed to see I11III were his mother and me because we 

5 were not sure what had happened and until we would figure 

6 out what ,was going on we didn't want anybody to see him 

7 without US; and I had informed her of that in the hallway 

,8 and she, she hugged ,me and cried and said she wanted to say 

9 goodbye because she had to go back home to do something and 

10 said that the nurses wouldn't 'let her back to see him, so I 

11 allowed it. I went back with her and she said goodbye. 

12 She asked me if ,Robert could come in and say goodbye as 

13 well and I told her no. I told her that he needed to pick 

14 her up down the road and that was it. She came' in and said' 

,,15 goodbye and then she left. 

16 Q How much longer after that, or let me back 

17, up, because o:e-his'condition, Richard, what decision did 

18 you and Cesa1ee have to make? 

19 

20 

21 

A The doctors told us that his brain had 

hemorrhaged 'and because of the bleeding in the brain that 

it had killed his brain stem and that the only things that 

22 were keeping him alive were the machines. Cesalee and I 

23 had to make the decision'to turn off the machines. 

24 Q Richard, before that happened did ya'll do 

25 anything for liliiii 
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1 A We had I11III b~ptized. 
2 Q Did Julie stay for that? 

3 A No, ma'am. 

4, Q What day did he die? 

5 A July 16th is when we had the machines 

6 turned off. 

7 Q Do you need some water? Richard, have you 

8 talked to Julie or Robert since they left,MUSC that day 

9 whenever Julie said goodby? 

10 A NO, ma'am, I refuse to. I couldn't 

11 understand how your son or your grandson could be sitting 

12' in the hospital in critical condition and you have 

13 something more important ,to go and do than to be there with 

14 him. 

15 Q: Okay --

16 Ms. Lively:' One moment. 

1.7 Q (C~ntinuing) At any time, Richard, 'did you 

18 talk to law enforcement about what was going on? 

19 A Xes, ma'am~ before I left Oceana, Virginia. 

20 I had talked to the doctor in Conway Hospital and asked why 

21 he was befng' life flight~d and they told me that he had two 

22 skull fractures and that he was unconscious and in a coma. 

23 At" that point I had called, I believe it was the Conway 

24' Police Department,' and filed a report with the police 

25 because I felt something was wrong. 
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.Q All right, so you did contact law 

enforcement? 

A Yes, ma'am. 

Q Now, Richard, what decision did you make 

regarding, regarding what would happen to_ after he 

had passed away? 

'A ' We had decided to donate his organs.' We 

didn't feel that it was' fair for other people to have to 

lose their children just because'we did when his organs 

could go to' saving their lives. 

Q' : Richard, at any· time did. you have a 

12 conversation ~~th Julie about IIIIIIII condition other than 
'; 

13 when she 'asked to go in and say goodbye to him? 

14 A ,Before I' had asked her wqat had happened 

15 then at first she told she ,.didn't' know. After I found out 

,16 about the skull fractqres I asked her again and she, first 

17 

18 

19 

20 

21 

22 

23 

24 

25 

thing she said---

Mr. Galmore: Obj'ection to hearsay, Your Honor. 

The Court: This:isthe defendant? 

,Ms. Lively: Yes, ·sir. 

The Court: I'll allow it. 

Mr. Galmore: Yes, sir. 

Ms. Lively: Thank you .. 

Q (Continuing) You can say what she told you? 

A After we found out about the skull 
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1 fractures I had called her on my way out here and I had 

2 asked her what had happened and she told me that she didn't 
.~ 

3 know. She said the dog possibly knocked him down but she 

4 wasn't sure. 

5 Q 

6 from her? 

7 A 

8 .Q 

9 time, Richard? 

10 

·1 Q 

12 A 

13 Q 

Were you ever given any other.e~lanation 

I wasn't. 

Are .you and Cesalee still together at this 

We are separated at this time. 

And.doya'll have any more' children? 

No, rna' am. 

And just for clarification, Richard, have 

14 you ever witnessed your child havi~g a seizure? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

unconscious? 

A 

Q 

A 

Q 

hospital other 

A 

Ms. 

NO I ,rna' am. 

Had he ever fallen down 

No, ma'am. 

Foamed at the mouth? 

No, ma'am. 

Has. he ever even spent 

than when he was born? 

NO I ma'am. 

Lively.: Thank you" Your 

25 publish these pictures to the jury? 

and gone 

the night in a 

Honor I if I may 
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1 The Court: Yes. 

2 Ms. Lively: Richard,' please answer any 

3 questions the defense may have for you. 

4 The Court: Who will go first? 

5 Cross Examination 

6 By Ms. Grabert-Lowenstein; 
. " 

7 Q , Mr.' Grimes . ., do you' need a moment? Very 

8 sorry for your loss.' I do need to ask you a few questions. 

A Okay. 

10 Q You indicated,you met Cesalee when you were 

11 both 'sixteen and she was living with her grandmother, how 

, , 12 many years was it before you ever met Ms. Gorman? 
: 

13 A Approximately one. 

14 Q Okay, and I 'believe your testimony on 

1,5 'direct was you met her for five minutes at that. time? 

16 A Yes, ma'am. 

17 Q Okay, now let me take you bac~ to prior to 

18Cesalee becoming eighteen, was that when you had the 

19 telephone call, a conversation with her about being put 

20 into foster care? 

21 A Yes, ma'am. 

22. Q Okay, and that was when you met Ms. Gormani 

23 wasn't it? 

24 A Yes, ma'am. 

25 Q Okay, 'and would it be accurate to describe 
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1 Cesalee's reaction to that as basically being blindsighted? 

2 A Yes, ma'am. 

3 Q Okay, pretty accurate, okay, and after you 

4 graduated high school in 2007, when did you first join the 

5 military? I want to make sure we have a accurate 

6 chronological. 

7 A In the middle of the year of 2007 is when I 

8 f{rst enlisted. 

9 

10 

1 

12 

13 

14 

15 

16 

., 17 

18 

19 

Q Okay, so you enlisted and then graduated 

from high school? 

and 

A 

Q 

A 

Q 

A 

• Q 

Cesalee 

A 

Q 

Yes" rna' am. 

Okay, and where did you first go to basic? 

MCRD, San Diego. 

Okay, and how long were you there? 

Three months. 
,,' 

Okay, and would it be accurate to say you 

weren't together at that time? 

Yes, ma'am. 

Okay, and would it be accurate to say that 

20 to your knowledge Ms. Gorman and Cesalee didn't see each 

21 other' during that time? 

22 

23 

A 

Q 

Yes, rna' am. 

Okay, after you finished that training 

24 where did you go? 

25 A I was on thirty days leave and I came back 
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1 horne for that period of leave. 

2 

3 . AJ;"izoIJ.a? 

4 

·5 

6 you .go? 

7 

Q 

A 

Q 

A 

Okay, andwh~n you say horne is that in 

Mohave Valley, yes, ma'am. 

Okay, after that thir~y day leave where did 

I went back to San Diego to Camp Pendleton 

8 for marine combat training. 

9' Q And for.how long? 

10 A One month. 

1 Q .Okay, and approximately where are we date 

12 wise for that point? 

13 A About March. 

14 .Q March of --

15 A I believe it was '08. 

16 Q '08, okay, and were you and CesaJee living 

17 together at that time? 

18 

19 

20 

21 

22 

23 

24 

25 

Yes, ma'am. A 

Q Okay, how much longer as of the first of 

June did you have at Pensacola? 

A Not very long, I'm not sure the exact time. 

Q Month, two months? 

A It wasn't even that, it was just maybe a 

week or two. I was already about to graduate my school and 

transfer to Oceana, Virginia. 
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1 Q Okay, when did you expect that transfer to 

2 take, to take place? 

3 

. 4 graduated 

5 

6 

7 

8 

9 : 

Q 

A 

Q 

A 

Q 

As soon as I graduated, as soon as I 

. Okay? 

--- is when I flew into Oceana. 

Okay, you flew to Oceana once ---

Yes, ma'am. 

Okay, and was Oceana,' how long were you 

10 going to be in Oceana? 

1 

12 

A 

Q 

Two weeks. 

Okay, given the fact you didn't. know Ms. 

13 Gorman and the inci'dent '~ith the foster care did you have 

14 any concern aboutCesalee leaving I11III with Ms. Gorman? 

1SA That was her mother and that was his 

16 grandmother, should never have any concern. 

17 Do you recall on July 19th talking to law 

18 enforcemerit here in Horry County? 

19 A Briefly .. 

20 Q And in that conversation did they ask you 

21 concerning how long it had been planned that I11III was 

22 going to be in the care of Ms. Gorman? 

23 

24 

25 

A 

Q 

A 

As far as how long he would be out here? 

Yes? 

With her by himself? 
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1 Q Yes? 

'2 A Yes. 

3 Q Do .you recall what. you told them at that 

4 time? 

5 A I told them it wasn't supposed to be any 

6 ; longer than a week,· as soon as we finished up ev:erything 
. ' .' 

7 we'd be out to get him. 

8 Q You didn't tell them that it was September 

95th after you graduated you guys got everything moved? 

10 

11 

A No, ma'am. 

Ms. Grabert-Lowenstein: Your Honor, if I could, 

12 and I' II show counsel .what .. I' m going. to show Mr. Grimes, 

.13 that I'm just going to show him thi~ ·to refresh his 

14 recollection, May I approach, Your Honor? 

15 

16 

17 

The Court:. Certainly. 

Ms. Grabert-Lowenstein: 

','0' ' 

(Continuing) 

Q. M:t;:. Grimes, I'm going to hand you a 

18 transcFipt and just to yourself, o~ay, please don't read it 

19 out loud~ I'd like you to read this page,' which for- the 

20 record is page nine, and then I'll ask you a question. 

21 Sir, does that reflect, excuse me, refre,sh your 

22 recollection as to when you and Cesalee expected to pick 

23 _ up? 

24 A Yes, ma'am. 

25 Q And what was that? 
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1 According to that it said S.eptember 5th.' 

2 Q Okay, . and were you being accurate at the 

3 time that you spoke to the investi~ative detective? 

4 A No, ma'am,! I was distraught,and upset and I 

5 was trying to,beas accurate as I could be but.because.9f 

6~he.circumstances -~ 

7 Q Did you expect Cesalee to come back to 

8 South Carolina andfqr you to pick both of them or how was 

9 that going to work? 

10 A Yes, ma'am, she was supposed to after we 

11 finished doing w~at we were supposed to do she was'going to 

12 'come.back;and be,w~th_ and'we'hadn't decided yet 

13 whether they were going to stay here or whether they were 

14 going to go back to Arizona. 

·1.5 Q Okay, isn't. it true you told the detectives 

'1:6 that Beaufort was on" BeaufQrt, South Carolina, . was on your 

.. 17'. wish list; . did you .act~ally have your orders? 

18 A Yes ,. rna' am. 

19 Q Okay, so would I be accurate in saying ,that 

20 Y9u expected Cesalee to have returned to South Carolina in 

';' 21 a short time? 

22 A Yes, ma'am, once we' finished up everything· 

23 she was coming back.· 

24 Q And did you also talk to the detectives 

25 about the reason that Cesalee, you had flown Cesalee back· 
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1 to Arizona? 

2 

3 

4 

!) 

6 

,7 

8 

'9 

A Yes, ma'am. 

Q And what did you tell the detectives on 

July 19th of 2008 as to the~, reason?, 

'A, That the' primarY reason was for insurance. 

Q " Okay~and would it be,'accurate that 'being , 

the cas,e' that _ didn't have insura:nce, at the time? 

. No,ma' am. 

Q O~ay ""_:.. 

A 'It was just to 

",' . 

10 

'-'i :' 

12 

Q, 

A 

~ilitary gives you 'insurance, right? 

It'wasto,upgradet:he insurance. that he did 
, , 

13 ,have to a better 'one. 

14 Q During that':time ;were'there any phone calls 
'. I,' 

15 made to thecominand about the insurance on_ 

16 

17 

,A 

Q 

18 about that? 

19 A 

20 Q 

" , 

As far as what do you mean? 

T:Q.ere not being any i?-nd, and a' concern 

No, ma'am, he was never without insurance. 

I ,direct, 'you spoke about calling the 

21 police; do you recall what you told the detectives about 

22 that? 

23 

24 

A 

Q 

As when I made the 911 call? 

Yes, when you, when you made the call; do 

25 you recall what you told the police at that time? 
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1 A I had told them that my son was just life 

2 flighted to MUSC, that I wasn't sure what· was going on, but 

3 I had a feeling that something was wrong. 

4 Q Did you express concern about a particular 

5 individual during that call? 

6 A No, ma'am.' 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Ms. Grabert-Lowenstein: For counsels benefit, 

actually, Your Honor, before I do, let me just, I'll show 

counsel the specific page. May I approach? 

The Court: Certainly. 

Ms. Grabert-Loweristein: (Continuing) 

Q Again, Mr. Grimes, I'm going to hand you 

what is, what I showed to counsel and what's page three and 

if you could just read the paragraph that ends where it's 

got some highlighting? 

Did you express concern about Ms. Gorman in that 

telephone call? 

A 

Q 

At that time, yes, ma'am. 

Thank you, Mr. Grimes~ . You stated that you 

and Cesalee are separated? 

A Yes, ma'am. 

Q Were you present while she was speaking to 

23 the detectives? 

24 A No, ma'am. 

25 Q Were the two of you together being 
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1 interviewed in July of 2098; do you recall? 

A As far as being interviewed· I don't recall. 

.0 Let me, I'm going to just ask you to glance 

through the'transcript and see if that recall, refreshes 

your recollection as to who ~as present during the 

6 'interview? Who was present during the interview? . 

7 A 'I.'m not sure. 

8 Q You don't recall you and Cesalee being 

9 together? 

10 A At the time of the interview I don't, I 

11 remember talking to the de'tectives at the hospital after 

1'2 "she had gotten there but I know I had talked to them before 

13 that. 

14 ,Q Okay, well the transcript .reflects, does it 

15 not, that it was you and Judy Morris, the detectives, and 

16 ~Cesalee? 

17 A No, ma'am, it says Mr. Grimes, Detective 

18 Weaver, there's one that says Ms. Morris and then the other 

19 one says female voice. 

20 QWell later on in the transcript does it 

21 indicate ~hat Cesalee was present? 

22 

23 

A 

Q 

Yes, ma'am. 

Were you present when Cesalee made a 

24 comment about meeting somebody on, on match something? 

25 A No, ma'am, I don't recall that. 
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1 Q Okay, you are aware that on July 8th_ 

2 was taken to Aynor ,Medical for a cold and an ant bite? 

3 A Yes~ rna' am. ' 

4 He was taken care of, his needs were met? 

A Yes, rna' am. 5 " 

, '0 Q Okay, now counsel asked you about the well 

7 baby check and are you aware that when he was seen at 

8 Conway Medical Center for vomiting that they indicated his 

9 next series'of shots were due? 

, 10 . ,A Yes, rna' am. 

11 Q Mr. 'Grimes, when was it that you and 

12, Cesalee did ~he tough task of burying liliiii how long 'was 

13 it after he. pasSed?, 
. . 

14 A ·I'm not,sure, rna' am, because they had to do 

15 the Ciutopsy'out here and then he had to 'be flown out to 

16 Arizona and I don't know the'date that we buried him. 

17' Q 'You don't remember the date? 

18 A Not that we' buried him. 

19 Q You don't'remember whether it was thirty 

20 days after he passed or not? 

21 A No, ma'·am. 

22 Ms. Grabert-Lowenstein: Mr. Grimes, again I'm 

23 sorry for.your loss and thank you for answering my 

:24 questions? 

'25 The Court: Mr. Galmore? 
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Cross Examination 
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By Mr. Galmore: 

.did you?' 

home? 
,I. .',. 

\" 

, 
" 

Q. .' Now, Mr. G~it:nes, you neyer lived in Aynor, 

A No~,sir, 

',',T' 

,t" 

I don.' t even .know where' that is. 
. I; 

'. Q Okay~ have you ever. been . to Ms~' Gorm~n' s . 
" I 

A 'No, sir. 

Q ,Well you weren't 'tllere, w.ere you? . 

A' No, sir. 
-.\ ' 

Q .. 
A No, ·sir. ' 

• 1 ~, 

Q Do.you ~ow if 'he was stru.ck at ali? 
: "-'. \ 

A someth'ing happened ~ 

.Q ~ight, but .Yc?}J. ,had re'ceived information 

16 that may~e 'the dog did'i'tiis that correct? 

17 A Yes, sir .~. :".-.' 

18 ,Q And I believeyou·testified that you asked 
, • I. .' ~ . 

19 :for' a pblicem:anto' gO to .. Conway Hos-pit:al'; is that correct? 

.20 A Yes, sir.' 

21 Q. And your reason for doing that ,was what, 

22 sir? 

23 A Something was wrong, ~y son was in the 

,24 hospital for an unknown reason with skull. fract.ures and I 

. 2 5 didn't know why . 
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1 Q And when did you receive the information, 

2 how did you receive the information that your son was in 

3 the hospital with skull fractures? 

4 A Via telephone. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q 

A 

From Ms. Gorman? 

Yes, sir. 

Q So she called you and told you that your 

son was in the hospital? 

A Yes, sir. 

Q If you 'are the responsible party at say a 

children's sleep ,over and the kids are over there jumping 

around and eating pizza and watching movies and stuff and 

one of the kids falls and injures his'arm, as the 

responsible party for the sleep over what would you do? 

Ms. Lively: Objection as to speculation and 

relevance. 

The Court: I'm going to allow the question. 

Ms. Lively: Okay, thank you, Your Honor. 

The Witness: (Continuing)' 

A Let the parents know and seek the child 

22 help. 

23 Q So it would be appropriate to get' some 

24' medical help for the ,child? 

25 A Yes, sir. 
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1 Q To call 911 perhaps? 

2 

3 

A. 

Q 

Yes, sir. 

And it would be appropriate to call the 

4 child's parents? ' 

5 

'6 

A 

Q 

Yes, sir. 

And let them know what's going on? 

A Yes, sir. 

165 

7 

8 . (Whereupon, Defendant Gorman's Exhibit Number 1 

9 

10 

marked ,for identific.ation.) 

Mr. Galmore: May ·r approach the witness; Your 

11 Honor? 

~2 The Court: Certainly. 

13 

14 

Mr. Galmore: (Continuing) 

Q ' Mr.' Grimes,let me .hand you what's been 

15, marked for identification purposes as Defense Exhibit 

16 Number 1 and ask you if you recognize this document? 

17 A Yes, sir, both of them. 

18 'Q And what does that appear to be, sir. 

19 A The one is the drivers license of my wife 

20 and the other one is the Tricare card for my son. 

21 Q 

22 name on it? 

23 A 

24 Q 

25 A 

So this .card does t~e Tricare card have a 

Yes, sir. 

And what'name is'that? 

Victim Victim 
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Q And what is Tricare? 

2 A Tricare is the insurance that the military 

3 has. 

4 Q What is the effective date:on that 

5 insurance card? 

6 A The effective date of this one is July 1st, 

7 2008. 

8 Q .Isn't it true that Ms. Gorman had to call 

9 your commanding officer in order to get your son insured? 

10 

11 

12 

13 

A No, sir. 

Q You deny that Ms. Gorman called your 

commanding officer about obtaining insurance? 

A I have no idea if she did or not, sir, that 

14 'would have to do with him, not me. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

,24 

25 

'Q Yes, sir, now you're the person responsible 

for _ doctor visits? 

A As far as what do you mean, as far as 

taking him? 

, Q Or was Cesalee the person primarily 

responsible for taking him to the doctor? 

A . Yes, sir, I wasn't around. 

Q So Cesalee was the per~on who had this 

responsibility? 

A 

Q 

Yes, sir. 

So if I were to tell you that his shot 
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1 . records was four months behind would you say Cesalee is the 

~ person responsible for that? 

3 A Yes, sir. 

4 Q When was the last time that you went with 

5 - to the doctor's appointment, if you can recall? 

6 A It was back in Arizona, I believe it was on 

., my thirty days leave he had~ checkup. 

8 Q Was this a.standard wellnesscheckup, six 

'9 months 

10 .A Yes. 

11 Q --- one year check up kind of thing? 

12 A Yes, si;r. 

13 Q Do you know how many times I11III went to 

14 , the hospital; excuse me, to the doctor while he was here in . 

15 South Carolina? 
. , 

16 A To my knowledge it· was only twice, it was 

17 once for the cold and then' he was.supposed to go back to 

18 have his last set of shots and. that was, that was it. 

19 Q Do you know when the shots were scheduled 

20 to be given? 

21 A No, sir. 

22 Q So as I understand it you completed basic 

23 training in San Diego; is that correct? 

24 A Yes, sir. 

25 Q And then your next duty assignment or 
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1 training was in Pensacola, Florida? 

2 A No, sir. 

3 Q No, sir, please explain? 

168 

4 . 'A It. was Marine Combat Training in San Diego. 

5 Q , Okay" and then yo:u ,got, is that when you 

6 got the thirty day l~ave after the Marine Combat Training? 

7 

8 

A 

Q 

No, sir, after boot camp. 

Okay~ so you went to boot camp and then you 

9 had a thirty~day leave? 

10 

11 

12 M.C.T.? 

13 

14 

15 go? 

16 

17 

A .. , '. Yes, sir. 

Q ' And then you went baqk. to San Diego for 

A 

Q 

A 

Q 

M.C.~., yes, sir. 

Now after the M.C.T. training where did you 

Pensacola, ,Florida. 

Okay, now prior to boot camp ,where was 

18 Cesalee living? 

19 

20 

21 

22 

A with me. 

Q Who else was living with you? 

A My mother, my sister. 

Q ", And at that time Cesalee was seventeen; is 

23 that correct? 

24 

25 

A 

Q 

Yes, sir. 

I think you testified at one point that 
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1 Cesalee lived with her grandmother also? 

2 A Before that, yes, sir. 

169 

3 Q And I think you testified that Ms. Gorman 

4 came out to Arizona with the intention of putting Cesalee 

5 in foster care; is that correct? 

6 

7 .Q Was she aCj:ually-placed in ·foster care? 

8 A Yes, sir. 

9 Q So she lived with her grandmother and then 

10 she was in foster care and th~il she left foster care and 

1-1 stayed' .with you; is that correct? - . 

12 A qust about, .yes, sir. 

13 Q And then once she moved in with you 

14 . sometime thereafter ya" 11, ~ecame pregnant? 

15 A Yes, sir. 

16 Q How long after she ·became pregnant did 

17 ya' 11 get married? ' 

18 A I'm not sure. 

19 Q Well was she.s~owing when-1I 
I 

20 A _ was already born when:: we got 

21 married. 

22 Q liliiii was already born, okay, okay, you 

23 said, you met Cesalee in, in school and you all were sixteen 

24 at the time? 

25 A Yes, sir. 
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1 Q How long did she live with her grandmother 

2 in Arizona? 

.3 ~ I'm not sure. 

4 Q Okay, do you know how long she was in 

-5 foster care in Arizona? 

6 A Not very long. 

7 Q But after that then she came to stay with 

8 you and then she had I11III and then you all got married? 

9 A Yes, sir. 

10 Q After your M.C.T. training in San Diego is 

13 And what training were you doing in 

14 

15 My A school. 

16 What does that mean? 

17 It was Avionics. 

18 Okay, and how long was you're a school 

19 

_ 20 I don't remember exactly because I had to 

-21 go out to Pensacola and I had to wait there for my class to 

22 class out and then go through my class, graduate my class, 

23 and then go to Oceana, Virginia. 

24 Q Okay, but when you first went to Pensacola 

25 Cesalee was staying with your mother in Arizona; is that 

105 



106 

Mr. Grimes - Cross Examination by Mr .. Galmore 

1 correct? 

171 

2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Q" 

No, sir. 

No? 

She was staying with her grandmother. 

Okay, did'Cesalee have the baby by then? 

Yes, sir. 

So ,when she first had the baby was -she 

8 staying with your mother? 

9 

10 

11 

12 

A 

Q 

A 

Q 

She was staying with me. 

She was staying with you and your mother? 

Yes, sir. 

Okay, and then 'she had the baby. and she 

13 moved with. her grandmother? 

14 

15 

1 

17 

18 

19 

20 

21 

22 . 

23 

24 

25 

A 

Q 

grandmother? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

liliiii with her? 

After I had left, yes. 

So she and liliiii stayed with her 

Yes,'sir; 

And theh' she carne out to Florida. with y()u? 

Yes, sir. 

But she didn't get·to stay with you? 

No, sir, she wasn't corning out to stay. 

She was corning to be with you beqause 

She was coming to see me. 

She was coming to see you and she brought 

---------------- ---
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1 ·A Yes, sir. 

2 Q How long did Cesalee stay in Florida? 

3 A Maybe a week and a half. 

4 Q And where did she stay in Florida? 

5 A At a hotel. 

6 Q Do you remember which one? 

7 A No, sir. 

8 Q But you think she was there for about a 

9 . week and a half? 

10 A " Yes, sir, I got to see her twice. 

1 Q And she ,had _ with her? 

12 A Yes, sir. 

13 Q And that's when you sent her on the 

14 Greyhound bus to South Carolina? 

After I saw her, yes. 1.5 

16 

A 

Q Now at this time you already been familiar 

17 with Ms. Gorman because of the foster care incident, 

18 correct? 

19 

20 

A 

Q 

What do you mean was familiar with her? 

I mean you met Ms. Gorman for that five 

21 minutes when she was out there putting cesalee in foster 

22 care? 

23 

24 

A 

Q 

Yes, sir. 

So when Cesalee says I want to go see my 

25 mother in South Carolina were you not concerned? 
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1 A Why should I be? That's her grandson? 

2 Q I agree, I'm not talking about the kid. 

3 Did you say, Cesalee, this is the same person that just put 

4 you· in foster care? 

5 A We had discussed it. 

6 Q And. your decision was to let them go 

7 anyway? 

8 A Yes,· sir. 

9 Q Okay, now once Ce~alee and I11III came to 

10 South Carolina you said you would speak to them on the 
" 

11 phone on.a regular basis? 

12 A . YeE:3, sir. 

13 Q .Arid yoti testified that I11III was saying 

14 some words? 

15 A Yes,. sir. ' 

1 Q And identifying colors and shape~ and 

17 things like that? 

18 A Yes, sir. 

19 QWas he communicating with you on the 

, 20 j. telephone? 

21 A That is what he thought was, yes. 

22 Q Okay, was he having a coherent conversation 

23 to the extent that a toddler can? 

24 A Yes, sir. 

25 Q Okay? 
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1 A A~3.far as sitting still, no. 

2 Q Was there ever a time that I11III 
3 complained about living in South Carolina? ' 

4 A He was a toddler and he could only say a 

5 couple of words, what do you mean by complain? . 

6 Q 'I mean did he say, Daddy, I don't want to 

7 'be here?' 

8 A No. 

9 Q You didn't have an opportunity to visit 

10 with I11III while he was he're in South Carolina? 

11 No., 

12 While he was in your care did you ever drop 

13 

14 No~ 

15 Did he suffer any injuries that you were 

16 

18 What about when he was staying with 

19 Cesalee, did she ever drop him? 

20 A, No, ,sir. 

21 Q She didn't or you don't 'know? 

22 A I don't know. 

23 Q How did you decide upon getting,Cesalee a 

24 Greyhound bus'ticket? 

25 A It's what we discussed and agreed on. 
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1 Q During what, I'm sorry? 

2 .' When .. we were talking about her coming to 

3 South Carolina. 

4 Q You said that's what you discussed and 

5 . agreed on? 

6 A Yes,' sir. 

7 Q Oh, okay, all right, when Cesalee left on 

" .. r 8 ,July 1st you gave her a airline tick~~; is that correct? 
: : 

9 A When she was on the Greyhound? 

10 Q No, when she', left South Carolina to go back; 

11 to Arizona? 

12 A Yes, sir. 

13 Q' . And you didn't purchase a t'icket, for 

14 Aydain? 

15 A No, sir. 

" . ' 
16 Q And that's because he'was ,sick and you 

17 didn't want him flying? 

18 A Yes, sir. 

19 Q Would it have ,been possible to purchase a 

20 bus ticket for Cesalee and Aydain instead of a airline 

21 ticket?, 

22 A Not for that long of a bus ride, that's 

23 cruel to do to a toddler. 

24 Q So your answer was to leave Aydain here and 

25 let Cesalee take a plane back to Arizona? 
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1 

2 

3 

"4 

5 

6 

7 

8-

9 

A 

Q 

get your wife? 

. ·A 

Q 

your wife? 

A 

Q 

that_ was 

Yes, sir. 

Isn't it true that· you were·asked to come 

Not ,to my knowledge . 

So you don't recall being'asked to come get 

NOi sir~ 

Once you recel.vedthe call from. Ms. Gorman 

being airlifted you said you contacted your 

'la' command let-,them ·become aware of the problem so that you 

11 could be released to comedown here? 
" 

12 A No, sir, I said when I first got the phone 

13ca:ll that.'he was. going to the hospital is when I: notified 

14 my command. 

15 Q Okay, in that phone .call you said· keep me 

16 up to speed or something like -that? 
, . 

- 17 A Told her to let me know what was going' on, 

18 that'! was going to let my command know so that I could be 

19 put on standby in case I needed to come down. 

20 Q Okay, and then'you received a second 

21 tel'ephone call· from 'Ms. Gormani 

22 A Yes, . sir. 
. , 

23 Q And that: s.econd telephone call was the same 

24 day? 

25 -The following morning. 
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1 Q And you said you received the first 

2 telephone calIon SundaYi, is that correct? 

3 'A ,. Yes, sir.: 

4 " Q And the, following morning would be Monday 
~ ':" ~ . . 

5 '.morni~g? 

6 A, , Yes, sir. 

7 Q The "!=1eCoI1d;teleI1hon~' call would ,have been 

.! 8· when·sh~ ,t:ells' you tha.t ,'he's being airlifted to Charleston? 

... 

"\-.. " 

9 A' ,',' Yes" sir. , 
" , 

10 Q' And that· is when you c(;mtacted, no, that's 

11 when you catr)e,',dow:r:l here? ' 
",' . 

12 A, Yes, sir" was,wherf he was·life flighted. 

1~ QOkay, did :Ms.' Gorrq.an eve,r te,ll you that she 
" , 

14. struck her ~randbaby? 
. '.~ . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. ' No, sir. , 

Q Did she say it, was ,a big accident?' 
.• "' 1 ' 

A I wastold'a couplediffere~t things. 

. Q ' Did she tell you it was some kind of 
-. - .-

mistake, I did it, I'm sorry I did it? 

A, ,No" sir. 

(Whereupon" Defendant Gorman's Exhibit Number 2 

marked for ,identification.) 

Mr,. Galmore: (Continuing) 

Q Mr. Grimes, let me hand you what's been 

25 marked for identification purposes as Defense Exhibit 2 and 



1 

2 

3 

f 4 

5 

6 

7 

8 
• I 

f· . 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Mr. Grimes - Cross Examination by Mr. Galmore 

ask you if you recognize that document? 

A Yes, sir. 

Q And what is that document, sir? 

A This is the temporary guardianship of 

Victim Victim , a minor child. 

Q Is that your signature on that temporary 

guardianship paperwork? 

A Yes, sir .. 

Q Where did that paperwork come from? 

A As far as 

178 

Q I guess in the military parents have to do 

this sort of thing on a regular basis; was that a document 

that you might have gotten from your commanding officer? 

A I've never known of anybody in the military 

to have to do this on a regular basis. 

Q Okay, okay,' so do you know where that 

document came from? 

A It was typed up and notarized by Gail 

Palmer which is Robert Palmer's mother. 

Q That's correct; who else signed this 

document? . 

. A My wife Cesalee. 

Q You and Cesalee signed this document and it 

was notarized by Gail Palmer? 

A Yes, sir. 
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1 Q And that document authorizes Julia Gorman 

2 and Robert ,Palmer to tend to _ medical needs and 

3 other needs? 

4 A Yes, sir,' we covered all bases with,this. 

5 Q And that's your signature on it? 

6 A Yes, ,sir.' 

7 Q ,When you were calling from Oceana, yeah, I 

8 think you were in Oceana at the time, when you were calling 
./ 

9 speaking to Cesalee and I11III did they ever complain about 

10 the conditions in the home? 

11 A No, sir. 

12 Q' Did they ever say the home was unkept, 

'13 dirty? 

14 A No, sir. 
, 

15 Q Did they complain about liquor bottles 

16 laying around, anything like,that? 

17 A Not to my knowledge. 

18' Mr. Galmore: That's all the 'questions I have, 

19 thank you. 

20 The Court: Redirect? 

':2'1 Ms. Lively: Just one question. 

22 ' Redirect Examination 

23 By Ms. Lively: 

24 Q Richard, when yo~ would call and get I11III 
25 on the phone would you, please, describe to us what the 
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1 conversation was like? 

2 A ;t:t was always of him getting ex'cited when 

3 my wife would ask him if ,he wants to talk to Dad you could 

4 hear him screaming and yelling and laughing in the 

5 background and then when' she'd give him the phone he'd 

'6 j'ust, he'd mumble on and on and on and on and he'd laugh at 

7 things and you could hear him,running around.wherever he 

8 was at. 

9 Q Were any of those conversations in complete' 
;, 

10 sentences? 

11 

12 

13 

~4 

15 

16 

17 

'18 

19 

20 

21 

22 

23 

24 

25," 

A No" sir, no, 'ma'am,' ,sorry;, 

Q Okay,·th~t's okay, thapk you 

Ms. Grabert-Lowenstein: ThanK you, Your Honor, 

justa couple of questions. 

Recross Examination 

By,Ms. Grabert-Lowenstein:' 

Q Mr.' Grimes, prior to rece';i. ving a telephone, 

call conce'rni!lg _ b'eing' air lifted, when 'was the last 

time you hadcommunic~tion with Ms. Gorman? 

Ms. Lively: ,Your Honor, I ~ m just going to 

object to that'being outside the scope of redirect. 

The Court:, Well ,I thinkthab it's in response 

to Mr. Galmore. 

'Ms. Grabert-Lowenstein: Yes, it is, Your Honor. 

, Ms. Lively:, ' Okay, thank you; 
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1 The Witness: ' (Continuing) . 

2' A , The night before when he first was being 

'3 "transported' by paramedics.' 

4 Q , From that date how many days had it been 

5 ' since you talked t'o 'Ms. Gortna~? ' 

6 A 

7' Q. 

8 "A" 

9 .. , ,'Q 

10 10th? 

,1 "A, 

12 ,,'Q 

13 

"14, 

A 

Q, 

-, Just aqou~le: 

. Could it 'have be~n four? ' 

I don't know. 

., : Did ,you tell ,the detectives ~that it was the , ' 

" ' 

I don't remember if, I did or not. 

Was your memory better them? 

'~t was three years ag'o.," 

Okay; okay, "you indic'ated that Cesalee was " 

, '" 15 livi~g in a motel and,'did she have a car? 

, ' 

! 

16 

17 

18 

19 

20 

21 

A She'was staying in 'one and, no. 

Q Okay, 'counsel ~sked y~u about speaking on 

the' 'phone with _ did he seem haJ?py to be ~peaking to 

his mom? 
;. 

A , What do you mean speaking to his mom? 

Q Well I mean the kind of reaction that a 

22 toddler would have, you know, mom an~ dad,are gone and you 

23; ~et,to hear the voice, was it that kind'of a situation? 

24 ,A As far, as'him being 'happy he got to talk to 

25 her? 
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1 Q Yes? 

2 A Yes. 

3 Q Yes, okay, and was the same way when he 

4 talked to you? 

5 A Yes, rna' am. 

6 

7 

8 

9 

10 

11 

12 

Q Okay, there were periods of time would he 

have that same kind of reaction when you had not seen him 

for a while and then he got to see you? 

A 

Q 

A 

Q 

There was a lot' more physical, yes, ma'am. 

Okay, because you were face to face? 

Yes, ma'am. 

Okay, would you, would you then say that 

13 that bubbling up that counsel asked you about was partially 

14 because there had been a separation between liliiii and one 

15 of his parents? 

A 

Q 

A 

As far as being happier? 

, Uh-huh? 

Yes, ma'am. 

Ms. Grabert-Lowenstein: Thank you, Mr. Grimes, 

16 

17 

18 

19 

20 

21 

I have no further questions. 

The Court: All right, it's been, is that it, 

22 counsel? 

23 Ms. 'Lively: Oh, yes, sir, with·this witness it 

24 is. 

25 The Court: Okay, all right, we've been an hour 
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1 and a half or just a little over, let's take a break. If 

2 you would take the jury back, let them refresh themselves; 

3 . take the morning break. 

4 (Wpereupon, the jury retired to the jury room at 

5. 11 :.16 ;3." m.) . 

6 The Court: We'll be at ease until about 11:30. 

7 (Whereupon, a recess was taken. and the following 

8 takes place on the record after the recess.) 

9 

10 

.11 

12 

13 

The Court: Mr. Ropp, if you would, thank yqu, 

bring in the jury. 

(Whereupon, the jury returns to the courtroom at 

11:32 a.m. ) 

The Court: All right, we have our. jury back in. 

"14·Ms. Li vel y? 

Ms. Lively: Yes, sir. 15 

16 

17 

The Court: If you would call your next w~tness? 

Ms. Lively: Thank you, the state/would call 

18Cesalee Carnaghie to· the stand. 

19 

20 

21 

Cesalee Ann Carnaghie 

being first duly sworn, testified as follows: 

Madam Clerk: Please state your full name and 

22 spell your last for the Court? 

23 , The Witness: My full name is Cesalee Ann 

24 Carnaghie, it's c-a-r-n-a-g-h-i-e. 

25 Direct Examination 

----------------- - -----
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1 By Ms. Lively: 

184 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q How old are you now, Cesalee? 

A Twenty-two. 

Q And what's your date of birth? 

A 9-19-1989. 

Q And are you married? 

A Yes,' rna' am. 

Q And Mr. Grimes is your husband? 

A Yes, rna' am. 

Q What's the status of your marriage right 

now? 

A We're separated. 

Q And do you have any children? 

A No, rna' am. 

Q Who is Victim ? 

A My son. 

Q Cesalee, how do you know the defendant 

Julia Gorman? 

A 

'Q 

Palmer? 

A 

Q 

A 

Q 

She's my mother. 

How do you know the defendant Robert 

He's her boyfriend. 

Now, Cesalee, where did you grow up? 

With my grandparents for the most part. 

What kind of relationship did you have with 
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1 your mother growing up? 

2 A Not much of one. 

3 Q And where do your grandparents live or 

4 where were they living when you were little? 

5 A I have the ones that were in North 

,6 Carolina, also the'ones that are in California.' 

7 Q okay, well tell me ,which ones ,had 

8 guardianship over you? 

9 

10 

11 

12 

13 side? 

14 

15 

16 mother? 

17 

A 

Q 

A 

Q 

A 

Q 

My grandmother in Arizona. 

And what's ,her name? 

Judith Morris. 

,And she's your grandmother on your mom's 

Yes, ma'am. 

So that's the defendant Julia Gorman's 

Yes, ma'am. 

185 

18 

A 

.Q Okay, now there was some questions earlier 

19 and I want to ask you, was there ever a time when you were 

20 placed in foster care? 

21 

22 

23 

A 

Q 

A 

Yes, rna' am. 

Would you tell the jury about that? 

I was being·a rebellious teenager, my 

24 grandmother couldn't handle that. She called my mother; my 

25 mother called me angry and threatened to make me a ward of 
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1 the court. Basically I told her, I dare you, she came down 

2 the next day with cps. 

3 Q So you were admittedly difficult? 

4 A Yes, ma'am. 

5 Q Okay, now, Cesalee, at that time how old 

6 were you? 

7 A I believe I was fifteen or sixteen. 

8 Q Okay, how old were rou when you met 

9 Richard? 

10 A Fifteen. 

11 Q , ,Okay ,and when did the two of you become a 

12 couple, how old were you when'ya'll became a couple? 

13 A Sixteen. 

14 Q How old were you when you became pregnant? 

15 A Sixteen. 

16 Q How did your mother; the defendant, feel 

17 about yo,u becoming pregnant? 

18 A 

19 Q 

20 A 

21 Q 

22 was born? 

23 A 

24 that was it. 

25 
! 

Q 

She was angry. 

When was,_ born? 

February 16th, 2007. 

Who was with you at the hospital when he 

Richard, his mother, his sisters, I believe 

Where was your mom? 
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1 A !South Carolina. 

2 Q Had the two of you made up, reconciled your 

3 relat~onship by that time? 

4 .A Yes, , rna "am'. 

5 Q Okay, now, Cesalee, when I11III was born 

6 how much did he weigh? 

7 

8 

A 

Q 

Six pounds, twelve ounces. 

Were, were there any problems with him 

9 whenever he was born? 

10 A No, ma'am. 

11 Q What type cif illnesses did he have, as a ' 

12 child or as a baby? 

13 A Common cold, thrush,. that's about it. 

14 Q Who was the' primary caretaker for I11III as 

15 a baby? 

16 A Both Richard and I. 

17 Now was Richard in the military whenever he 

18 was born? 

19 A No, not yet. 

20 Q Okay, when, well let me'ask you this, did 

21 you ever graduate high school? . 

22 A Yes, ma'am. 

23 Q Okay, and do you remember when that was? 

24 A I completed high school November 2006 and 

25 had my graduation date May of 2007. 
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1 Q All right, now, Cesalee, how were things 

2 whenever you were having to care for I11III being as young 

3 as you were? 

4 A It was dif~icult, I had absolutely no idea 

5 what I was doing. 

6 

7 'living? 

8 

9 

Q 

A 

Q 

And when you had I11III where were you 

At Richard's mother's house. 

And did you always 'live with his mother up 

10 until 'the time you-actually left to come ,to South Carolina? 

1 

12 

~3 

~4 

A 

Q 

you and_ 

South Carolina, 

No, ma'am. 

Okay, where were 

stayed before you 

don't include the 

15 when you were in Arizona? 

the different places that 

ended up coming here to 

Pensacola trip, but just 

16 A, With Judy Morris and also in the apartment 

'17 that we had started to rent. 

18 

19 

20 

21 apartment? 

22 

23 

Q 

A 

Q 

A 

Q 

Who's we? 

Richard and I. 

Okay, so ya'll had started renting an 

Uh-huh. 

Okay, now, Cesalee, what was your 

24 relationship like with your, I guess, was he your husband 

25 at that time or your boyfriend? 
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1 A Husband at that time. 

2 Q Okay, . and what was your relationship like? 

3 A Pretty good. 

4 Q ,And who was the one who would take care of 

5 liliiii when Richard 'wasn't around? 

6 A ... I did. 

7 Q Okay, now whenever, when did.Richard 

8 actually go into the military? Do you remember about when 

9 that was or how old liliiii was when it happened? 

10 A When he enlisted or when he actually left? . , ' 

11 Q Whenh;e had to actually physically leave 

12 you when was that? 

13 A That was after _ was born .. 

14 Q Okay, and whenever he left to dO.his duties' 

15 in the military who would take care" of_ 

16 A I did. 

17 Q Okay, now" Cesalee, when you were caring 

18 for liliiii did you ever have any problems with him 

19 physically? 

20 A No. 

2 Q Was there ever a time when you had him that 

22 he had to be taken'to the hospital overnight? 

23 A No. 

24 Q All right, was there ever a time as a new 

25 mother you took him to the E.R.for any reason? 
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1 A Yes, ma'am. 

2 Q Okay, tell the jury why you would do that 

3 or when that happened? 

4 A He had a really high fever, I couldn't get 

5 it to' come down. So I ~mmediately took him to the 

6 emergency roem after he had had that fever for abeut an 

7 heu~ and it escalated to ,even higher,and I took him there 

8 and .theybasically gave him a cold,compress on·his forehead 

9 and he was fine to go home. . 

10 Q Now were you ever.in a mater vehicle 

11 accident with him in the car? 

12 A No.. , ~, 

13 Q Were there stairs in the apartment complex 

14 where you lived?' 

15 A Net inside of my apartment. 

16 Q Had you ever· fallen down any stairs with 

17 him in your arms? 

18 A No. 

19 Q At any time that he was with you did he 

20 have any type of head injuries or concussions? 

21 A No. 

22. Q Now, Cesalee, when he had that high fever 

23 did he suffer from seizures or did he lose consciousness? 

24 A No. 

25 Q Now, Cesalee, when did start 
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1 walking? 

2 A He was about ten months. 

3 Q And who, were you taking him to the well 

4 baby checks? 

5 A Yes, ma'am. 

6 Q All right, and based upon taking him 'to 
. -

7 those well baby checks did you have any concerns about his 

8 development?, 

9 A I would ask the doctor if he was supposed 

10 to doin~ thing's that he was doing yet but other than that, 

11 no. 

12 Q Okay, so you were just, you would talk to 

13 the doctor if there were any problems? 

14 A Yes, ma'am. 

15 Q Okay, were there any problems? 

16 A No. 

17 Q All right, and whenever Richard came back 

18 from, well let me back up, was there a time when he was 

19 gone for about a month right before I11III turned or right. 

20 around the time I11III turned one? 

21 

22 

A 

Q 

I believe so. 

Okay, and when he came back into, town for 

23 about a month what did you and Richard end up doing 

24 regarding your relationship? 

25 A We got married. 
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1 

2 come? 

3 

4 

5 

6 

Q 

A 

Q 

A 

Q 

And when you got married did your mother 

No. 

Did you tell her you were getting married? 

I think so. 

Okay, how often did you talk to your mom at 

7 that time, on a daily basis or --

8 A It wasn't on a daily basis, maybe once'or 

9 twice a week. 

10 Q Did she ever tell you how sh~felt about 

11 Richard? 

12 A No. 

13 Q So when you and Richard got married what 

14 were the plans after that point? 

'15 A A few days later he'had to go to one of his 

16 schools, liliiii and I were going to continue to stay in the 

17 apartment. 

18 Q All right? 

19 A And then we were going to move once he 

20 finished all of his schooling. 

21 Q Okay, now when was the next time you saw 

22 Richard after he had left, after ya'll had gotten married 

23 and_had turned one? 

24 A I think it was when ,we went to Pensacola. 

25 Q Okay, now --
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Lively: Your .·Honor, if I may aJ?proach? 

Court: Cert'ainlY. 

Lively: (Continuing) 

I'm going to show,you some pictures that 

5 are already in evidence, State's Exhibit 7,' 11; '12, 

6' actually 1, and then 13, and ask you if you reCognize all 
, " 

7 of these photos? 

8 

9 

.10 

11 

12 ' 

13 

14 

A Yes. 

Q Okay, now, Cesale'e, are those photos an 

accurate portrayal of you and your small f~mily? 

A Yes. 

Q And.in those 'photos that you have, well let 

me ask' you this,' when. you would take' a picture of_ 

what kind of toddler was he when you were tryi~g to. take 

15 . pictures of him or do anything like that? 

16 A He would pose for that camera. 

17 Q He would what? 

18 A He would pose for the camera. 

19 Q Well was he ever a problem in any way for 

20 you? 

21 A When he was first born he had colic, he was 

22 really fussy a lot, sometimes it got frustrating, so I 

23 would have somebody to come and watch him for five or ten 

24 minutes while:I would step away to regain my calm and then 

25 come back. 
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1 Q And would you ever complain to anybody 

2 about him being fussy or difficult? 

3 

4 

A 

Q 

. No. 

Now, Cesalee,by the time he, did he 

5 outgrow the colic? 

6 

7 

A 

Q 

Yes. 

Okay, so by the time let's say he was one 

8 year old were there any, well did he have any type of 

9 behaviors or problems that, that you noticed as a parent? 

10 

'11 

A 

Q 

No. 

And let me ask you this, before you came 

12 here to South Carolina with I11III how, what was the 

13 longest amount of time he had ever been away from you, his 

14 mother? 

15 

16 

A 

Q 

Three or four days. 

So three or four days, and do you remember 

17 when that would have been? 

18 A' Before Richard went to, I believe, boot 

19 camp 

20 Q Okay? 

21 A --- we were split up at that point and on 

22 the days that he didn't have to work he would have_ 

23 Q Okay, all right, so in any of those times 

24 whenever you didn't·, he wasn't with you overnight he was 

25 with his father? 

129 



130 

Ms. Carnaghie - Direct Examination by Ms. Lively 

1 A Yes, ma'am. 

2 Q Was', there ever a span of time other than 

3 when you left him here in South Carolina that liliiii was 

4 not with you and/or Richard, his father? 

195 

5 A There was a couple when we would have his 

6 mother or my grandmother,o Judy Morris, babysi t him. 

7 ,Q Okay, and what,kind of span of time are you 

8 talking about that you would,be away from him? 

9 ,A About a day. 

10 Q Now that one picture that I showed you, 

11 ,first of all let me ask you, the camera that you used was 

12 that 'your camera for these pictures? 

13 , A 'Yes, ma'am. 
, ' 

14 Q Okay, and there are some yellow ~ates on 

15 the bottom of the pictures, can you tell me whether these 

16 dates are accurate? 

17 A They're not going to be accurate. 

18 Q Okay, all right, the one that's stating 

19 that it was May 17th of 2008, do you remember when this 

20 photo was taken? 

21 A That was either when we were going to 

22 Pensacola or when we were going to Ohio for Christmas. 

23 Q Okay, all right. About how old was _ 

24 at that point? 

25 A Going to Ohio he was almost a year and then 
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1 going to Pensacola he was just over a year. 

196 

2 Q Just over a year, okay, so a toddler, now , 

3 how long were you in Pensacola? 

4 A About a week and a half or two weeks. 

5 o okay, and just tell the jury who was with 

6 you? 

7 A It was Richard, myself, andlllllll 

8 "0 Okay, and where did you stay when you went 

9 to Pensacola? 

10 'A In a hotel. 

11 Q And how much time were you able to spend 

12 

13 

14 

15 

16 

17 

18 

19 

with your husband while you were there? 

A He was able to stay on the weekends maybe 

about two days at a time. 

Q And did you know that when you went there 

that he was going to be busy? 

A I knew he was going to be busy, I just 

didn't "know how busy. 

Q Okay, and so while you were there with 

20 liliiii were there any discussions between yourself and your 

21 husband about taking a visit somewhere? 

22 

23 

A 

Q 

24 conversation? 

25 A 

Yes. 

Okay, tell the jury about that 

I wanted to visit my mother so that she 
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1 could see I11III for the first time. We were already on 

2 the east coast so it was a little bit easier instead of 

3 trying to make another three thousand flight. 

197 

4 Q . And so how did you end up getting to South 

5 Carolina? 

6 A 

'7 Q 

8 Greyhound? 

9 A 

10 Q, 

11 A 

12 Q 

We took a Greyhound. 

How long did it take you to get here on 

) 

About a day and a half. 

And how was I11III on that bus ride? 

Perfectly fine. 

All right, arid do you remember when it,was 

13 that you actually got here to South Carolina? 

14 A No. 

15 Q Okay, that's fine" now, Cesalee, befo~e you 

16 left to come here to South Carolina what, if any, concerns 

17 did you have about coming here with your child to visit 

18 your mother? 

19 A I had absolutely none. 

20 Q Okay, well you talked about how ya'll had a 

21 rocky relationship, at the time you came here to South 

22 Carolina how was that relationship? 

23 A Much better, we were talking, we were being 

24 civil to each other every chance that we did speak. 

25 Q Were you aware of what her, her living 
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1 arrangements were before you got here? 

2 A What do you mean? 

3 Q Who was she living with? 

4 A I knew that she was living with her 

5 boyfriend. 

198 

6 Q .. Okay, and were you,aware how long they had 

7 lived tqgether? 

8 

9 

10 

11 

12 

13 

14 . 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

No. 

Okay, had you ever met her boyfriend? 

No. 

pid you know anything about him at all? 

Uh-uh, just his name. 

Just his name, what's his name?'­

Robert Palmer. 

So. when you get here with _ tell the 

16 jury what Julie's reaction. was tO'your son? 

17 A She was happy to see him. She immediately 

18 held out her· arms to hold him and then he s~arted to g~t a 

19 .little fussy so she handed him back. 

20 Q And how was _ in regards to meeting 

21 somebody knew·or a stranger? 

22 A He wasn't too thrilled about meeting 

23 strangers. 

24 .Q ~esalee, where·did ya'll go when you first 

25 got here to south Carolina? 
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1 A We went to Bass Pro to the restaurant. 

2 Q . Okay? 

3 A" . And then we went to the beach. 

4 Q Okay, and when you went to the beach who 

5 went with you?, 

6 A .Two of my mom's friends and, of course, my 

7 mother and I and_ 

. ,8 Q All right, . and when you went to the beach 

9 did you actually go out on the beach? 

10 A . ,Yes, rna' am. 

11 Q And.,did _ go on the beach w'ith you? 

12 A Yes, ma'am. 

,.13 Ms. Lively: 'Your Honor, if I may approach 

14 aga;i.n? 

.15 The Court: Certainly. 

16 "Ms. Lively:.. (Continuing) 

. 17 Q . . 1" tn going to, show you some more photos . 
. l 

18 ·I;'.m going to show' you state's Exhibit Number 2 and ask you 

19 if you ~ecognize.those photos? 

20 

21 

A 

Q 

Yes,· ma'am. 

State's .Exhibit Number 3 and ask you if you 

22 recognize this one? 

23 A Yes, ma'am. 

24 Ms. Grabert-Lowenstein: Your Honor, I'm sorry? 

25 Ms. Lively: I'm going to bring them allover to 
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1 you once she's done that if that's okay. 

2 Ms. Grabert-Lowenstein: I appreciate it, thank 

3 you. 

4 Ms. Lively: (Continuing) 

S 

6 

7 

8 

9 

'f 10 

11 

12, 

13 

14 

'is, 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q State's Number 5? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, ma'am. 

Number 6? 

Yes, ma' am. 

Number'S? 

Yes, JUa' am. 

Number 9? 

Yes, ma'am. 

And then 10? 

A Yes. 

Q So you recognize all of these? 

Ms. Lively: Your Honor, the State would move to 

introduce Exhibits, let me clear for the record, 2, 3, 5, 

6, 8, 9~ and 10 into evidence at this time? 

The Court: Counsel? 

Ms. Grabert-Lowenstein: No objection on behalf 

of Mr. Palmer. 

Mr. Galmore: No objection, Your Honor. 

The Court: Without objection. 

Ms. Lively: Thank you, Your Honor. 

(Whereupon, State's Exhibits Numbers 2, 3, 5, 6, 
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1 8, 9, and 10 entered into evidence.) 

2 Ms. Lively: (Continuing) 

3 Q . Now, Cesalee, I'm going to pullout just 

4 couple of them, .first of all State'.s Exhibit Number 10, 

5 okay, when was this pi~ture taken? 

6 A The.: day. we "arrived. 

7 Q 'The day you arriv~d? 

8 A Yes, . ma'am. 

9 Q Okay, and. wherE;'l were you on that· day in 

10 this picture? 

11 A That's at the wading pool at the beach. 

12 Q. At the beach',. okay, how did I11III react 

13 the beach? 

14 A Fearless. 

15 Q Fearless i··· I'm. going to show you State's 

16 Number 8., who is in this photo? 

17 A Myself and my son. 

18 The Court: Ms.Lively,could I see your 

19 photographs before. we go further? 

20 Ms . Liy-ely: Yes, sir. 

21 Q (Continuing) Now State's ~umber 8 you 

22 stated was you and_ 

23 A Yes. 

24 Q On the beach? 

25 A Yes. 

201 

a 

,to 
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1 Q Okay, and was this· the same day or a 

2 different day? 

A It's the same day. 3 

4· 

5 

6 

Q Well in one he's got on a blue bathing suit 

and in the other one he's got on a yellow? 

A All right, I'm mistaken, that is definitely 

7 

8 

not the same day. 

9 beach? 

10 

Q .Okay, how many times did ya'll go to the 

A I don't remember to be honest. 

.1 Q That's fine,' that's· fine, but obviously 

12 from what you'~e saying is y~u went and you took your'child 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

to the beach? 

A Yes. 

Q Okay, how were things-going with your 

mother and liliiii and Palmer at this time? 

A . Really good. 

Q Really good? 

A They sat down and they played with him. My 

mom would actually sit down and have him sit in the other 

chair at the table and feed him dinner, feed him breakfast. 

Q And how were you doing in regards to things 

23 going on between you and your mother? 

24 A I was amazed, we didn't fight, we didn't 

25 argue, everything that had happened in the past between us 
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1 was as if it just didn't happen. 

Q Okay, and how was she towards your son? 

3 A Realiy good. 

4 Q How was Mr. Palmer towards to your son? 

5 A' Just as good. 

6 Q Just as good, okay? 

7 Ms .. Grabert-Lowenstein: I'm sorry, Your Honor, 

8 could she repeat both of those answers, I didn't hear? 

9 

10 

11 . 

12 

The Court: Just as·good. 

Ms·. Grabert-Lowenstein: Just a~ good, okay. 

Ms. Lively: (Cant inuing) 

Q Now there's a picture here State's Number 5 

.13 of you in a pool with _. was that taken . here? 

14 A No, ma'am. 

15 Q All right, so this was before you got to 

16 South Carolina? 

17 A Yes. 

18 Q Okay, and once again this one doesn'.t have 

19 a date on it, does it? 

20 A No. 

21 Q All right, well let me show you 9, I'm 
. 

22 sorry, 2, 3, 6, and 9, are all these from when you were 

23 here at your mother's, just flip through them real quick? 

24 A Yes. 

25 Q Will you tell the jury which one of these 
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1 photos was the last one you took of_before you left-? 

2 A The top one. 

3 Q The: top one,.and what is that exhibit 

4 number? 

5 A Six. 

6 Q Okay, so this was the last photo that you 

7 took of _ correct? 

8 . A 

9 Q 

10 A 

11 his mom. 

12 Q 

13 A 

14 Carolina. 

15 

16 

Q 

A 

Yes. 

And how'was he feeling? 

He was groggy, he just wanted to be with 

Cesalee,"when did he get sick? 

Not too long after we arrived in South 

And what kind of syrnptomswas he having? 

At first I thought that it was just his 

17 allergies bothering him because of all the different 

18 climate changes 

19 

20 

Q 

A 

Okay? 

--- but then it progressed to coughing so I 

21 scheduled him a doctor~s appointment. 

22 

23 your son? 

24 

25 

Q 

A 

Q 

All right, and did you see a doctor with 

Yes . 

. All right, and was it at the E.R. or was it 
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1 at a doctor'~ office? 

205 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 

22 

23 

24 

25 

A It was at a doctor's office, 

Q Do you remember the name of that doctor? -
A No', 

Q All right, and when you went to the doctor 

did you have information in regards to any insurance ,or 

care for your child? ' 

A What do you mean? 

Q Was he insured? 

A Yes, 

Q Okay, and I';m going to show you what's 

already in evidence as Defense Exhibit Number 1; do you 

recall providing this-information to the doctor who saw 

- A Yes. 

Q Okay, now~ Cesalee, when you took I11III to 

the doctor the first time do you, remember about when that 

was? 

A No. 

Q All right, what, why did you take him to 

the doctor that first. time? 

A He was playing outside and set on an ant 

hill ---

Q All right? 

A and got bit by ants. 
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1 Q All right, and was this the same time when 

2 he, was he still having the allergy issues? 

3 A Yes. 

.4 Q . Okay, so when you went to the doctor that 

5 time how far ahead of the time was that before you actually 

6 left? 

7 A To go back home? 

8 Q Exactly, do you remember how close in time 

9it was that you went to the doctor and ·then you left? 

10 

11 

A 

Q 

No. 

Okay, all right, when you went to the 

12 doctor what ended up happening with the doctor at that 

13 visit? 

·14 

15 still. 

16 

17 

A 

Q 

A 

. He had a hard time getting _ to sit 

Okay? 

He prescribed him I believe it was a 

18 steroid cream to make the ant bites go away and the 

19 allergic reaction from it, and also a cough syrup to make 

20 the cold go away. 

21 Q When you left there did he still have a 

22 fever or was he better or what was the circumstance at that 

23 time? 

24 

25 

A 

Q 

He still had a fever. 

And after that visit what " if anything, did 
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1 you decide in regard to going back to Arizona in regards to 

2 your son? 

3 A I didn't want to take him on the plane and 

.4 risk that fever getting any higher. 

5 Q How long of a plane ride was it whenever 

6 you actually ended up going back to Arizona? 

7 A It was about a six hour flight. 

8 Q '. So who, who began the discussion about 

9 liliiii possibly not going on that flight? 

10 A I did. 

11 Q . How did it come up -- I~m sorry? 

12 A I had talked to my mom about it and she had 

13' mentioned to me that because it's a higher eievation that 

14 his 'fever can go up and possibly sky rocket and have 

15 nothing to do so then we further discussed leaving her 

16 t~mporary guardianship as well as Robert. 

17 Q Okay, and at that time who in the household 

18 ·at your mom's was working? ' 

19 

20 Q 

I believe it was just my mother. 

Okay, and Mr. Palmer what was he doing 

21 during the day; do you recall? 

22 A Looking for jobs. 

23 Q Looking for jobs, okay. So whenever you 

24 made the decision, or you discussed the decision, to leave 

25 liliiii what did you do in order to make sure that he could 
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1 be cared for while you were gone? 

2 A The plan was to send my mom, I left my mom 

3 with some money. 

4 Q Okay? 

5 A I think I did, and then the plan was if it 

6 took longer than ·we expected we were going to continue to 

7 send money so that way she could pay for diapers and food 

8 for him. 

9 Okay, and what kind of documents did you 

10 leave with you~ mom so that she could care for him or 

11 . Robert if he did? 

12 

13 

14 

15 

A 

A 

Q 

Temporary guardianship. 

Okay, who prepared that document for you? 

Gail Palmer. 

And how old were you at this time, Cesalee, 

16 when all this was going on,. it would have been July of '08? 

17 

18 

A 

Q 

18. 

Okay, and had you ever signed a temporary 

19 guardianship before? 

20 A 

21 Q 

22 A 

23 Q 

24 guardianship? 

25 

~ .. 
A 

No. 

Did you know what one was? 

Yes. 

Okay, and why did you sign this temporary 

So they could seek I11III medical 
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attention, continue to take him to the doctors if he needed 

to go. 

Q Okay, I'm going to show you what's already 

in evidence as Defense Number 2 and is this the temporary 

guardianship for_ 

A 

'Q 

Yes. 

" Okay, is that the one that you signed back 

8 in July of 2008? 

9 A Yes. 

10 'Q All ,right, and is your signature, you said 

11 

12 

13 

14 

you signed, it's actually on this document, correct? 

A YEls. 

Q All right, now if you could, please, 'tell 

me what does it tell you about traveling, the ability for 

15 them to travel with your son? What did it authorize them 

~6 to do in regards to travel with your son; can you read that 

17 and tell me? 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

OUt loud? 

Yes, ma'am? 

"The power to travel with Richard during' 

the period, of guardianship including foreign travels." 

Q Okay, and what about the sentence above 

that? 

A \\The power to travel with Richard to visit 

25 them in South Carolina and to rejoin me at my home." 
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1 Q And to rejoin you at your home, and who is 

2 Richard in that particular document? 

3 A -4 Q That's_ okay, so _ legal name 

5 

6 

7 

8 

9 

is what? 

A 

Q 

A 

Q 

Richard. 

Victim Victim ? 

Yes. 

Okay, so that authorization even gave your 

10 mother or Robert the ability to bring him back to you in 

,11· Arizona? 

12 A Yes. 

13 Q Okay, now how. long is this guardianship 
, . 

14 fori how long was it to be valid? 

15 A· One year. 

16 Q ' One year, okay, why were you going to leave 

17 your son for one whole year, Cesalee? 

18 

19 

20 

A 

Q 

A 

That wasn't the plan. 

What was the plan? 

To pack everything up so we could move and 

• 21 then as soon as we arrived at the duty station, unloaded 

'22 the house, I'm sorry, unloaded all of the furniture and 

23 everything we were going to go and get him so that way 

24 everything was, all set up for him when he got there. 

25 Q Okay,' 'and the duty ,station was going to be, 
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1 is where? 

2 A Beaufort, South Carolina. 

3 Q So you were go~ng ,to be back in South 

4'Carolina and get your child then? 

5 A Yes. 

6. 0 Did 'you give your mother or Robert any idea 

7 as to when that; might be?, 

8 A I said hopefully no, longer than two weeks. , 
.9 Q Were you able to give them an exact time? 

" 

10 A NOt ma' am., 

11 ,Q When you 'left how did you actually leave; 
" 

12 was it by bus, car, or plane? 

13 A 'Airplane. 

14 Q And at that time 

15 Ms. r:.ively:. .. If I may approach, Your Honor? 

16 The, Court: Yes. 

17 .. 

18 .Ms. ,Lively: (Continuing) 

,19 Q Who purchased }Tour ticket? 

20 A 'Richard. 

21 Q I'm going to show you State's Exhibit 

22 Number 15 and ask yo~ if you recognize this document? 

23 A, Yes, ma'am. 

" 24 Q Okay, and what is that? 

25 That's my plane ticket? 
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1 A All right, and when were you going to fly 

2 out of South Carolina, Cesalee? 

3 A July 2nd. 

4 Ms. Lively: Your Honor, the State would move to 

5 introduce State's Number 15 into evidence at this time? 

6 Ms. Grabert-Lowenstein: No objection on behalf 

7 of Mr. Palmer. 

8 Mr. Galmore: No objection: 

The Court: Without objection. 

10 Ms. Lively: Thank you. 

11 (Whereupon, State's Exhibit Number 15 entered 

12' into evidence .. ) 

13 Ms. Lively: (Continuing) 

14 Q Now, Cesalee, when was this ticket 

15 purchased; do you remember? 

16 A It was either just days before, ,if not from 

17 the day before. 

18 Q Okay, and if you were going to take I11III. 
19 with you was it going to cost you the same amount as it 

20 would for your adult ticket?" 

21 A No, there wouldn't have been a charge' 

22, because he was going to ,be sitting on my 'lap. 

23 Q At that time how old was he? 

24 A Fifteen months. 

25 Q All right, now, Cesalee, after you left how 
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1 often would you call your mother to check on your son? 

2 A Daily. 

3 Q Daily, at any time in those conversations 

4 did you have any concerns. about the care of your son? 

5 A No. 

6 Q At any time were you told of any accidental 

7 injuries or anything at all in regards to liliiii 
8 A No. 

9 Q Before you left had he been involved in any 

10 type of an acc'ident,'falls, or any type of injuries? 

11 . 

12 

13 

14 

15 

16 

17 

.A 

Q 

A 

Q 

A 

Q 

A 

There was. one but he wasn't injured. 

Okay, tell the jury what that was?" 

He was in his stroller. 

Okay? 

We were going down the stairs 

All right? 

the. front wheel decided"to do some odd 

18 twist number, _ had a hold. of the side of the stroller 

19 

20 Q Okay? 

21 A held on really, really tight and when 

22 it ·tipped over. He didn't, his head didn't even touch the 

23 ground. 

24 Q Okay, was he ejected from the stroller? 

25 A No·. 
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1 Q Did you have to seek medical attention for 

2 him? 

A No, I watched him to make sure he wasn't 3 

4 

5 

6 

7 

8 

9 

acting lethargic or anything. 

Q Okay, and whenever you, did you ever see 

their pet, Julie and Robert's pet while you were there? 

A 

Q 

A 

Yes. 

Okay, what kind of pet did they have? 

I think it's an English B~lldog; 

10 Q All right,· and how did _ react to the 

11 English Bulldog? 

12 A He loved that dog. 

13 Q Were you ever concerned about the dog being 

14 around your child? 

15 

16 

17 live in? 

18 

19 

20 was it? 

·21 

22 

A 

Q 

A 

Q 

A 

Q 

No. 

What kind of a home did Julie and Robert 

What do you mean? 

Was it an apartment, a house, trailer, what 

Single wide·trailer. 

A single wide trailer, and how big was that 

23 trailer, how many rooms did it have? 

24 

25 

A 

Q 

Two bedrooms, one bathroom. 

Okay, and·where did you and stay 
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1 whenever you were there? 

215 

2 A In the spare bedroom closest to the living 

3 room.' 

4 Q The spare room closest to' 'the living room, 

5 okay. Do you remember the details of that homeicould you 

6 recall what it looked like and everything like that? 

7 

8 

9 

10 

A 

Q 

A· 

Q 

Yes. 

All right, 

·Yes. 

'---'home, 

and was it.a nice 

okay, it was nicei and was there 

11 anything, like for instance like baby fixth~ house so that 

12 . there aren't sharp corners and things like that, were you 

13 c,Qncerned about 'anything in that house that could be . 

14 dangerous to your child? 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

No. 

All right, were there toys there? 

Yes. 

Where did he sleep when he stayed there? 

He slept in the playpen in the spare 

20 bedroom and when he wasn't' feeling good and I couldn't get 

21 him to go to sleep he slept with me. 

22 

23 

24 

25 

Q 

A 

Q. 

A 

Okay, .and what kind of a playpen was it? 

A foldable one. 

A what? 

A foldable one. 
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1 Q A fold one, kind of like a pack and play? 

2 A Uh-huh. 

3 Q Is that a yes? 

4 A' 'Yes. 

5 Q Okay, now,' Cesalee, when you were in that 

6 home how'difficult was it for.you to 'know who was there and 

7 be able to get somebody" s attention if you needed it? 

8 A It 'wasn't difficult at all. 

9 Q Explain that to me. 

10 A You could hear practically everything in 

1 that house, anything that went. on, if somebody ~as walking, 

12 if somebody was talking. 

13 Q When I11III was playing in the house could 

14 you hear hillt? 

15 A Yes. 

16 Ms. Lively: Your Honor, if I may? 

17 The Court: Certainly'. 

18 Ms.' Lively: (Continuing) 

19 Q Now, Cesalee, I've, have you seen this 

20 before? 

, 21 ,j 
A No. 

22 Q Okay, have you, do you recall the 

23 dimensions or I should say how the layout of the home was? 

24 A Yes. 

25 Q All right, and in regards to' the dimensions 
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1 and the lay~ut of the home do you recall where everybody's 

2 'room was and where you and liliiii were staying? 

3 A Yes. " 

4 Okay, and does this look a fair and 

5 accurate representation of the layout of the mobile home 

6 that your mother and Robert Palmer were living? 

7 A Yes. 

8 Q ,Okay" i'sthere in, anthis, this document 

9 ,that 'looks like it changed since the time that you we~e 

10 ,there? 

11 

12 

A' 

Q 

,No. 
, , 

Do you believe it to be a fair and accurate 

13 representation of tiieirhome?, 

14 A Yes. 

15 Q Okay 

16 Ms. Lively: Your Honor, the State would ~ove to 

17 introduce number 16 into, evidence at this time. 

18 

19 

The Court: Ms. Grabert-Lowenstein?, 

Ms. Grabert-Lowenstein:, Your Honor, I believe 

20 that we're not going 'to have any objection. , I 'lfould ask if 

21 we could put on the record who prepared it and how the 

22 dimensions came about. ' 

23 Ms. Lively:' Well, Your Honor, if I need to do 

24 that I'll have to have a different witness to actually 

25 provide that information. 
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1 The Court: I think she's saying she would not 

2 have a~y,~bjection by simply telling us-

3 

4 saying. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

office 

Ms. Grabert-Lowenstein: That is what I'm 

The Court: --- by whom it was prepared. 

Ms. Lively: Oh, okay, that's fine. 

Ms. 'Grabert-Lowenstein: I just need to proffer. 

Ms. Lively: Yes, one of the investigators in my 

did it. 

The Court: And'is it to scale? 

Ms. Lively! Yes. 

The Court,: Do you have any objection? 

Ms. Grabert-Lowenstein: I don't with that 

14 information, thank you, Your Honor~ 

15 

16 

17 

The Court: Mr. Galmore? 

Mr. Galmore: Your Honor, no objection. 

The Court: All right, thank you very much, 

18 without objection. 

19 Ms. Lively: Thank you. 

20 (Whereupon, State's Exhibit Number 16 entered 

21 into evidence.) 

22 

23 

Ms. Lively: (Continuing) 

Q Okay, and I'm not going to ask you about 

24 the specific measurements. I just want to show for the 

25 jury, if you would, Cesalee, and I'll try to point for you, 
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1 okay, all. right, . now which bedroom, arid they" re labeled, 

2, which bedroom was the one that you were staying in with '3_ 
4 A Bedroom two. 

5 Q Bedroom number two, okay, so right here? 

6 A Yes, ma'am. 

7 Q Whose was the master bedroom? 

8 A . My mom and Robert's. 

9 Q Okay, and this big area right. here the 

10 living, room. area, where did ya'll spend most of your time? 

1 A In the living room in the middle of the 

12 . floor. 

13 Q Okay, when you were talking a minute ago 

14 about the .stroller and the stairs, which stairs are you 

15 r~ferring to that the stroller went down? 

16 A The front stairs. 

17 Q The front stairs so right here? 

18 A Yes. 

19 Q Okay, once again I11III never came out of 

20 that stroller; was that your testimony? 

21 A Yes, ma'am. 

22 Q Okay, now, Cesalee, after you left, after 

23 you left and went to Arizona you said you talked, you 

24 called every day. What was IIIIIIII reaction to you when 

25 you would call? 
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1 A He'd just keep talking his toddler talk. 

2 Q Okay, and what kind of tafking was he 

3 doing, was it in full conversation or sentences; what kind 

4 of talking. are we, are you trying to describe to us? 

5 A The distinctive words then, but it wasn't 

-6 full sentences, all the rest of it was just basically baby 

7 babble. 

8 Q Baby babble. Now, Cesalee,·at any time 

9 were you given information that _ had been to the 

10 doctor or there were any problems with his health? 

A 

Q 

No. 

When, if ever, did you learn that he had 

11 

12 

13 

14 

15 

16 

17 

18 

19 

been taken to the E.R. while here in South Carolina before 

the 14th? 

A I have just recently found out. 

Q And when you would call your.mom would you 

ask how he was feeling? 

A 

Q 

Yes. 

And what was her response whenever you 

20 would ask this question? 

21 A He was doing just fine. 

22 Q When, if ever, did your mom complain about 

23 his behavior? 

24 A I don't recall her ever complaining to me 

25 about it. 
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1 Q Now, Cesalee, was there ever a time right 

2 before the 14th, I know, the weekend before'we've heard 

3 about what was going on with _ had you talked to your 

4 mom? 

5 

(; 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

No, I couldn't get a hold of her. 

Would you say that louder, please? 

No, I couldn't·get a hold of her. 

You couldn't get a hold of her. How about 

Richard, were ya'll together or were ya'llboth trying to 

,get in contact with her? 

A Yes. 

Q So what did you do? 
~' 

I kept calling. A 

Q That weekend before the 14th when was the 

first time that you actually got a.hold of yo~r mom and 

able to talk to her? 

A I don't know. 

Q Who called you or did anybody call you to 

tell you what had happened to liliiii on the 14th? 

A ,Richard called me after he found out. 

Q When, if ever, did your mom or Robert call 

you to tell you what had happened? 

A 

Q 

Never. 

After Richard told you what happened to 

25 liliiii what did you do? 
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1 A I.got angry. 

2 Q Did you know, how much information did you 

3 have at that point? 

4 A At that point all I knew was that he had 

5 skull fractures.and we don't know how he got them. 

6 Q 

7 after the 14th? 

8 

9 

A 

Q 

When, if ever, did you.talk to your mom 

When I arrived at MUSC. 

At MUSC, how many times did she call you 

10 before you saw her at MUSC about what had happened to 

11_ 

12 

13 

14 

15 

A 

Q 

A 

Q 

None. 

Did Mr. Palmer call you? 

No. 

'who called you other than Richard to tell 

16 you your son was in critical condition? 

17 A Just Richard and when Julie would contact 

18 Judy, Judy ,would relay the memo to me. 

19 Q Who's Judy? 

20 A Judy Morris. 

21 Q Where was Judy Morris? 

22 A In Arizona with me. 

23 Q Okay, did you try to call your mom? 

24 A ·Yeah. 

25 Q And what happened? 
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1 A She'd either ignore the call or she'd push 

2 the end button and never even answer the. call. 

3 Q NoW, Cesalee, when you got to, when were 

4 you able to actually get to y~ur son's bedside? 

5 

6 

7 

A 

Q 

A 

The day after he arrived at MUSC. 

Okay, and why was there a delay there? 

I didn't have the money to buy a plane 

8 ticket and I was trying to figure out how I was. going to 

·9 get, there. 

10 Q, Okay, and'at that time who, if anybody, was 

11 already there with _ do you know? 

12 A Just Richard and my mother as far as I 

13 knew. 

14 Q All right,' so when you got to MUse tell the 

.15 ,jury what you observed? 

A 
, , 

,I arrived there, I asked Richard where my 16 

,17 mom was. She refused to come down until I called her and 

18 told her to come down'here and'then we talked. She 

.19 mentioned something about between all of the animosity 

20 that's been created this isn't about us, this is about 

21_ I don't remember the rest of that conversation. 

22 We went upstairs, I saw liliiii hooked up to his tubes and 

23' the life support. The first words out of my mouth was 

24 that's not my kid and I turned around to regain my 

25 composure. 
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Q' Why did you think it wasn't your kid? 

A My kid is not a lifeless body. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Cesalee, what were you thinking in regards 

to how this happened to your child? 

A I don't want to think my mom did it. 

Q Were you g'iven any type of explanation as 

to how this had happened 'to your child? 

No. A 

Q Who, if anyone~ did you 'ask what could have 

'10 happened to your son? 

11 

12 

13 

A 

Q 

A 

I spoke to the· doctor. 

Why didn' ,t' you, ask' your mom? 

I couldn't bring myself to really talk to 

14 her at that, 'point.' 

15 Q, ,X "thought rou said that your re~ationship 

16 with her was good when you were in South Carolina? 

17 A 'It was but at that point I didn't know who 

18 did anything and I didn't want to get l~ed to if it was 

19 her. 

20 Q NOW, Cesalee, I'm going to back up for a 

21 minute and ask you if you remember anything at all that 

22 happened while you were in South Carolina before liliiii 
23 went 'to the hospital any time that you and your mom fought 

24 or had a disagreement? 

25 Mr. Galmore: Objection, relevance. 
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1 Ms. Lively: It goes to their state of mind, 

2 Your Honor . 

3· 

4 

. The Court: I'm going to allow it. 

Mr. Galmore: Your Honor, she's talking about 

5 any time previously we .have, what, a month and a half? 

6 

7 

8 Honor. 

Ms. Lively: . You want me to narrow it? 

Mr. Galmore: I~ve stated my objection, Your 

225 

9 The Court: Okay,. all right, I'm going to allow 

10 it. 

11 

12 

·13 

14 

·15 

Ms. -Li,vely:" Thank you,YourHonor. 

Ms. L:!-vely: (Continuing) 

Q 

A 

Q 

Did you understand my question? 

NO, do you mind repeating it? 

Any time before liliiii before you left 

16 when you were staying. with your mom did ya'll even have a 

17 disagreement or anything at all, an argument? 

18 

19 

A 

Q 

I don't think so. 

So when you now back at MUSC you said there 

20 was a statement about animosity; can you explain that 

21 statement to me about what animosity there might be? 

.22 A I have 'absolutely no idea; I didn't 

23 understand why she was saying that to begin with. 

24 Q Okay, now, Cesalee, I have to ask you, what 

25 decision did you.and Richard come to after the consultation 
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1 with the doctors? 

226 

2 

3 

4 

5 

6 

7 

8 

9 

A To donate his organs to other children and 

to pull the plug. 

. Q When did he die, Cesalee? 

A July 16th. 

Q What did you do for him before he died? 

A I had him bap~ized. 

Q Where was your mother when this took place? 

A She had already left. 

Q Why didn't you invite her? 

~ I did invite her, I begged her. 

Q Well tell us about that, what happened? 

A I "told her. what we were doing, told her I'd 

10 

11 

12 

13 

14 like for her to be there. She said that she had other 

15 things 

16 

17 

Mr. Galmore: Objection, hearsay, Your Honor. 

The Court: This is a statement by the 

18 defendant. 

19 Ms. Lively: By the defendant, You~ Honor. 

20 The Court: I'm going to allow it. 

21 Ms. Lively: Thank you. 

22 Q (Continuing)"Go on, Cesalee, what did she 

23 say? 

24 A She said that she had other things that she 

25 had to do. I told her what's more. important the other 
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1 things or your dead grandson. She apologized, said she 

2 would stay, she left anyway. 

227 

3 Q Now, Cesalee, after she left have you had 

4 any contact with ,your mother since that time? 

5 

6 

A 

Q 

No. 

Whenever after the baptism when did you 

7 actually have lIIIIIII'funeral; do you recall? 

8 

9 

10 

11 

A 

Q 

A 

Q 

12 enforcement'? 

13 , 

14 

A 

Q 

'~ don't remember the exact date. 

-Why did you have to wait? 

We had to wait on the autopsy. 

At that' time were you involved with law 

I thihk so.· 

Okay, I know there was a lot going on, but 

15 do. you remember being interviewed by law enforcement at any 

16 time after I11III died? 

17 A I honestly don't remember if I was or 

18 wasn't. 

Q Cesalee, did you do anything at all to hurt 

20 ,your child? 

21 A No. 

22 Q Did you love your child? 

23 A Yes. 

24 'Q Did you leave him with your mother because 

25 you didn't want him?' 
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1 A No. 

2 Q Was there any time when _ would 

3 intentionally hurt himself? 

4 A No. 

5 

6 

7 

Q 

A 

Q 

Had you ever seen him pinch himself? 

No. 

How about,. when you said that he was a 

8 typical toddler and he runs around and everything, was 

228 

9 there eve~ a time when he wo~ld either hit you or bite you? 

10 

11 

A 

Q 

When he was teething. 

Okay, now when you first. ran into your mom 

12 at MUse and Richard was there, did you have a conversation 

13 with your mom about what.was going to happen if anybody 

14 were to get in trouble for what happened to liliiii 
15 A Ye~. 

16 Q What kind of conversation, what brought up 

17 that conversation and who was there? 

18 A I don't remember who was there, except for 

19 my mom and I. I had made the comment of basically getting 

20 the death sentence would be too' easy, yes, jail'is a luxury 

21 but at least they get somewhere to rot. 

22 

23 

24 

25 

Q 

A 

Q 

A 

You said that to your mom? 

Yes. 

How did she respond? 

I don't remember her response. 
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1 Q, Cesalee, I think there's one more photo 

2 that I forgot to show you and then I'll let the defense ask 

3 you,some questions., I'm going to show you State's Number 

4 ~i 'do you recognize that? 

A 'Yes. 5· 

6 Ms. Lively: Your Honor, we'd move to introduce 

7 ' state's Number· 4 into evidence? 

8 

,9 " \' 

10 
~ " 

11 counsel? 

12 

13 

14' coUnsel?, 

15 

16 

17 

18 , 

The Cou:r::t: May I see', it, please? 

Ms. Lively: Oh~ yes, sir. 

The Court,: All right, have you shown it 

Ms. Lively: Yes, air, I have. 

Ms. Grabert-Lowenstein: N:umber is that, 

Ms. Lively: This'is number 4. 

Ms. Grabert-Lowenstein: Thank' you. 

Ms. Lively: And the last of that set. 

The Court: Any objection, Ms. Grabert-

19 Lowenstein? 

to 

20 Ms. Grabert-Lowenstein: . Not on behalf of Mr. 

21 Palmer, Your Honor. 

22 

23 

The Court: Mr. Galmore? 

Mr. Galmore: No, sir, no objection. 

24 (Whereupon, State's Exhibit Number 4 entered into 

25 evidence.) 
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1 Ms. Liyely: (Continuing) 

2 Q Cesalee, how would you describe you and 

3 - in that picture? 

4 A It's his first carousel ride, he absolutely 

5 loved it. 

6 Q What kind of things did you do with your 

7 son as a mother? 

8· A Take him to the park, take him swimming" 

9 get him out of the house, that way he had something to do 

10 instead of being cooped up inside all day. 

1 Ms. Lively: One moment -- Cesalee, thank you, 

12 please answer any questions the defense has for you, okay. 

13 The Court: Ms. Grabert-Lowenstein? 

14 Ms. Grabert-Lowenstein: Thank you, Your Honor. 

. 15 Cross. Examination 

16 By Ms. Grabert-Lowenstein: 

17 Q Cesalee, we're sorry for your loss. I need 

18 to ask you a few questions. Now when you first met Richard 

19 you were living with your grandmother? 

20' A Yes. 

.21 Q How long, from what age to what age did you 

22 live with your grandmother? 

23 A Fifteen off and off on until I was about 

24 eighteen. 

25 Q Okay, and· that would be Judy Morris? 
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1 

2 

Ms. Carnaghie 

A 

Q 

Cross Ex. By Ms. Grabert-Lowenstein 

Yes, ma'am. 

Okay, you came by bus and did something 

3 happen to your' luggage? 

Yes, it got lost. 

231 

,4 

5 

A, 

Q Okay, and did the Palmer family gather up 

6 some things for both you and'lIIIIII 

7 

8 

A 

Q 

9' two of you? 

10" 

1 

12 

13 

A 

Q 

A 

Q', 

Yes. 

They were warm, they were welcoming to 'the 

Very. 
, " 

And that included'Robert, correct? 

,Yes. 

Okay, and during the, time that you ,were in 

14 the house there was no concerns about Robert taking care of 

15 _ you said on direct he was as, good as your mother 

16 with taking care of him? 

17 

18 

19 son? 

20 

21 

A 

Q 

A 

Q 

y~s. 

Okay, did you ever meet Dylon,' 'Robe:r:t' s 

I think once. 

Okay, did you ever see Dylon and I11III 
22 interact, ever had that occasion? 

23 

24 

25 

A 

Q 

A 

I don't remember to be honest. 

Okay, he was five at the time? 

I think so. 
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1 Q Okay, you also discussed that you had been 

2 placed in foster care or at least the threat was done by 

3 your morn Julia Gorman; would it be accurate to say that you 

4 were blind sided by that decision? 

5 A Yes and no, I guess I brought it on to 

6 myself for that by daring her to do it .. 

7 Q Okay, did, did that cause some pretty hard 

8 feelings between the two of you? 

9 A Yes. 

10 Q Okay, would it be accurate to say that the 

11 relationship you had with your mother did not teach you to. 

12 be a mom? You said it was difficult; you didn't know what 

13 you were doing? 

14 A I~ didn't necessarily teach me to be a mom 

15 but it taught me to be independent. 

16 Q Okay, but I guess what I'm asking is did it 

17 help instill maternal instincts and help you to deal with 

18 things? You said sometimes it was frustrating, you know, 

19 you were young; would that, would that be accurate? 

20 A Yes. 

21 Q How long before you left Pensacola had it 

22 been the longest s·ince you had spoken to your mom before 

23 the decision was made to come to visit? 

24 

25 

A 

Q 

Maybe a day or two. 

Okay, and you, you came, you arrived, and 
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1 when you left you thought everybody was going to be fine 

2 with_ 

3 A Yes. 

4 Q Okay, now why did you leave? 
. . 

5 A I had to go home to pack so we could move 

6 back to, so that -Richard and I could move to South 

7 Carolina. 

8 Q Okay, and do you remember being interviewed 

9 by the police 6n July 19th of 2008? . 

10 A I don't remember the police but I remember 

11 DSS. 

12 Okay, was there a time that a Detective 

13 Weaver with Judy Morris, Richard, and· you being present 

14 spoke to all of you? 

15 A I thin~ so. 

16 Q Okay, do you recall making any comment 

17 about meeting somebody on Match? 

18 

19 

20 Honor? 

21 

22 

A What is Match? 

Ms. Grabert-Lowenstein: May I approach, Your 

'The Court: Yes. 

Ms. Grabert-Lowenstein: And this is for counsel 

23 verification page six, that I'm going to be showing the 

24 witness. 

25 Q (Continuing) To yourself, Cesalee, I'd like 
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1 you to read the highlighted portion? 

2 A I don't know what .Match is, I might have 

3 ~istyped something. 

4 Q Could it be 'like Match.com? 

5 

6 

A 

Q 

I've never even been on Match. com. 

While you were here did you meet someone 

7 and that caused an issue between you and, and Robert? 

8 

9 

10 

A I'm sorry, if I had gone on there? 

Q No, did you meet someone while you were 

here, specifically a male,.and did nhat cause an issue 

11 between you and Robert? 

12 A Yes. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Q In fact you described it here as a bru-ha-

ha; would that .kind of be an accurate description of it? 

A More.so of a conniptiQn fit. 

Q Well I mean it was your, it was, I'm sorry, 

excuse me, conniption fit that was your words, correct? 

A Yes. 

Q' Okay, now you mentioned that when_ 

got.fussyon an occasion your mother gave him back to you? 

A Yes. 

Q Okay, and is it accurate that there were, 

23 there were ttmes while you were here, there was the cold, 

'24' he didn't feel good? 

25 A Yes. 
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1 Q Okay, the first time that he saw the doctor 

2 the day before 'you left, if you recall? 

3 

4 

'5 Medical 

A 

Q 

I don't remember what day his 

Okay, just 'the records from Aynor Family 

6 Ms. Grabert-Lowenstein: If I could approach, 

7 

,8 

9 

10 

11 

,12 

13 

14 

Your Honor? 

The 

Ms. 

Q 

look through 

recollection? 

A 

Q' 

Court: Yes. 

Grabert-Lowenstein: (Continuing) 

Just, Cesalee,' if you could just take a 

these anq tell,us if thatrefl~cts your 

Yes. 

The first appointment,that.'s reflected in 

15 there was' 'July 1st arid you 'took· him to that appointment" 

16 correct? 

'17 

18 

A 

Q 

Yes. 

How did you know to ,go to Aynor· Family , 

. v'19 Practice? 

20 A I had c~lled the insurance company and 

21 asked them which designated practioners we had in, the area. 

22 Q If I could approach and show you what 

23 counsel has shown you before is Defense 1,' can you tell 

24 what the effective date is on that insurance card? 

25 A , July 1st. 
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1 Q. . Okay, that's when'lIIIII become, became 

2 covered by· insurance, ,correct? 

3 A When the new insurance began.' 

4 Q Okay, so he was covered before you left? 

5 A 'He wa's covered before I left. 

6 Q .. Was I11III typical of a toddler when it 

7 would not feel good get a little fussy? 

8 A . Yes. , 

9 Q' Okay, ·now do you know where he got the ant 

10 bite? 

1 A. In the b.~lck yard. 

12 Q . Okay, now ,this trailer was not in a· trailer 

13 park,. correct? 

.14 A No; 

15 Q It was out in the country? 

.,16 .A. Yes.. 

17 Q It was on a,big piece of land, correct? 

18 A Yeah. 

19 Q okay', ,and did you ever, ever go outside 

20 . therewith _ ' 

21 A Yes. 

22 Q Did·he enjoy playing out there? 

23 A Yes. 

,24 9 Was there.a trampoline? 

25 A I don'·t remember. if there was a trampoline. 
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1 Q Okay --' 

2 Ms. Grabert-Lowenstein: If I could have just a 

3 moment, Your Honor, ,th~ ,State has the picture? May I 

4 approach? ' " 

, 5 The, Court: Certainly", 

6, 

7 

Ms.' Grabert-Lowenst'eiri: (Continuing) 

Q cesal~e, do 'you ~ecognize' what is,-,depicted,, 

8 in the 'St,ate's Exhibit '3'0 th.~t' s been marked? 

9 

io 

,A' 

",' Q 

, ., 
',' 

Okay, do you recognize the rest' of the 

11 ' lands'cape? , " 

12 

13 

14 

15 

. -' '. 

'Q 

A 

:t re'c,ognize'this J;>art right here. 

You, recogn~z~ that part? 

Uh-huli. 

0l<;ay, this is about a qua17ter of an Cl,cre 

16 type of thing', it's a' big piece, 'isn't it? You need to 

. 17 give an audible, response. 

18 

19 

2,0 

21 

22 

Yes" 

Q ,Okay,. thank' you - -

Ms. Grabert-Lowenstein: Just if I could 

·Ms. Lively: Your Hon9r, it's not in evidence. 

Ms. Grabert-Lowenstein: I'd ask for its 

23 admission, Your Honor. 

24 Ms. ,Lively:'And that's fine, I actually had it 

25 marked for State's exhibit so I guess we'll have to have, I 
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1 don'.t know how you would handle that. 

2 The Court: All right, it's Defense Gorman, I 

3 mean Defense Palmer 1? 

4 Ms. Grabert-Lowenstein: That's fine; Your 

5 Honor. 

6 

7 

8 

9 

Ms. Lively: That's fine. 

The Court: Okay, any objection? 

Mr. Galmore: No, sir. 

Ms. Lively: No, Your Honor. 

10 (Whereupon, State'·s Exhibit Number 30 remarked as 

·11 Defendant Palmer Exhibit Number 1 and entered into 

. 12 evidence. ) 

Ms. Grabert~Lowenstein: (Continuing) 13 

14 Q Cesalee, would you' describe the trailer as 

15 being clean? 

16 

17 

A 

Q 

Yes. 

Okay, and your mom she tries to keep 

18 . everything clean, doesn't she? 

19 

20 

A 

Q 

Yes. 

Okay, you said that pretty emphatically, 

21 would you describe her as a neat freak? 

22 A She's pretty o.c.d. when it comes to 

23 cleaning. -

24 Q I'm sorry? 

25 A She's pretty o.c.d. when it comes to 
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1 cleaning. 

2 Q . Okay, counsel showed you, and it's now been 

3 admitted, I believe you said this was the last picture you 

4 had taken of _ 

5 A Yes. 

6 Q Okay, and you described him as being 

7 groggy? 

·8 A Yes. 

9 Q Okay, and you also described him as wanting 
! 

10 :his mom? 

11 A Yes. 

12 ,Q Would you describe . that you, the two of you 

13 had a .close relationship? 

14 
" A My son and I? 

15 Q I mean would· you and, would you describe· 

16 your relationship with_ as being close? 

17 ·,A Yes. 

18 Q Okay, and· you mentioned that there were a 

19 couple of times that you had been away from him and Richard 

20 wasn't with him, it was a time when both of you,were away 

21 from him, when you would be then again around him how would 

22 he react? 

/ 23 

24 

25 hand? 

A Extra excited that 'I was home. 

Q Extra excited, okay, would he hold out his 
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1 A Both. of them. 

2 Q Okay, and would he want to be picked up? 

3 A Uh-huh. 

4 Q Okay, would he, would he make little 

5 sounds? 

6 A He'd yell at me until I picked him. up .. 

7 Q How good were his lungs? 

8 A . , A little too good. 

9 Q. ·Okay,. he would let. you know if he wanted 

10 that cuddling 

11 ·A: .. , Yes. 

12. Q --- that type of situation, okay, you 

13 decided to leave I11III and Robert did not object to that, 

14 correct? 

15 

16 

17 them? 

18 

19 

A 

Q 

A 

Q 

Correct. 

And in fact he wanted you to leave him with 

I believe so. 

Okay, now you mentioned that liliiii didn't 

20 have any developmental issues? 

21 

22 

A 

Q 

Correct. 

Do you recall'any time where a 

23 developmental issue was brought up or would be reflected in 

24 his medical records? 

25 A There was a couple of times where I had 
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1 

2 

3 

4 

5 

f) 

7 

8 

9 

, 10 

11 

Ms. Carnaghie - Cross Ex. By Ms. Grabert-Lowenstein 241 

asked his doctor in Arizona why ~e was still so 'tiny. 

Q I'm sorry, why he was still so tiny? 

A Uh-huh. 

Q Kind of a little shaver,' wasn't,.he? 

A Yeah. 

'Q . • Okay, and was there, a specific time, if" 

you, if you recall,' when ther,e was concern about that the 

fact he didn't wave bye-bye and he had had trouble, 6h~nging 

positions from laying on his, on his tummy? 

A Uh-uh. 

Q You don't recall ~hat, okay 

12 Ms. Grabert,-Lowe'nstein: 

, ].3 'Your 'Honor? 

If I could approach, 

14 

15 

Madam Court Reporter: Please say yes or no. 

. Ms. Grabert - Lowenstein: And for the record' I'm 

16 showing the summary of well baby checks that was supplied 

17 by the State. 

18 Q (Continuihg) Again, Cesalee, if you could 

'19 just look at this and startthere'where'it says nine 

20 months; does that reflect your recollection as to --

21 

22 

A 

Q 

Yes. 

Okay, was there concern about those 

23 developmental issues? 

24 

25 

A 

Q 

I had spoken to the doctor about that,.' 

Okay, sure? 
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1 A The doctor said that it was fine. 

Q But you, you were, you were concerned, you 2 

3 

4 

5 

were trying to find out? 

A 

Q 

Yeah. 

Okay, did you take I11III up until the time 

6 that he passed away to every well baby check that he was 

7 supposed to go to? 

8 A If I wasn't the one doing it it was Richard 

9 or my mother that was supposed to take him to the one. 

10 Q Okay, and there was never a time when you 

1 didn't take him back? 

12 A What do you mean? 

13 Q There was; never a time where they 

14 recommended taking him back-and you didn't? 

15 

16 

A No. _ 

Ms. Grabert-Lowenstein: And again if I-may 

17 approach, Your Honor? 

18 

19 

20 

The Court: Yes. 

Ms. Grabert-Lowenstein: (Continuing) 

Q And just ask you to, well just read the 

21 entire page to yourselfi does that reflect your-

22 recollection? 

23 

24 

25 up? 

A 

Q 

Yes. 

Did you take him for that three week follow 
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1 A I wasn't there for that three 'week follow 

," 

2 up. 

3 

4 

5 up. 

6 

7 

8 

9" 

, '10 

11 

12 

Q 

A 

Q 

A 

Q 

A 

I'm sorry? 

I wasn't there for this three week follow 

Okay, was he treated for thrush? 

Yes. 

How old ,was he? 

Maybe a few months., 

Q I'm sorry? ' 

A Maybe a few months. 

Q A few months" okay, and did anyone explain 

13 

14 

to you what thrush is? 

15 

• 16 

17 

A Yes. 

Q What is it? 

A 

Q 

A yeast infection in the mouth . 

Okay, kind of referred to as hoof and 

18 mouth? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

I've never heard it referred to as that. 

Okay, and did anybody explain to you how a 

child comes to get that? 

A The doctor said it's very common, can come 

from the formula. 

Q Okay, dirty bottles, that type of thing? 

A He had said that, too, but I told him that 

/ 
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1 I made sure that every bottle that he ever used was always 

2 clean. 

3 Q Now let's go back to when you left when was 

4 the first time, you got back to Arizona on August 2nd, 

5 correct? I'm sorry, July 2nd, excuse me? 

Yes. 6 

7' 

A 

Q Okay, when was the first time you talked to 

8 your mom after you arrived back in Arizona? 

9 A I thin~ I called her that day that I 

10 arrived to let her know that I landed. 

11 Q And how long, let me rephrase, how often 

;12 would you speak to her? 

13 A Daily. 

14 Q Daily --, 

15 Ms. Grabert-Lowenstein: If I could have just a 

16 moment, Your Honor? 

17 Q (Continuing) Were there times when you 

18 didn't talk to her daily? 

19 A There was one, Richard and I were packing. 

20 Q' Okay? 

2 A I lost track of the time and by the time I 

22 realized what time it was it was too late to call cause 

23 everybody would have been asleep. 

24 Q Okay, so and, and prior to the 14th when 

25 was the last time you had spoken to your mom? 
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1 

2 

3 days? 

4 

5 three at 

6 

7 Honor? 

8 

9 

10 

11 areas· and 

A 

Q 

A 

It was a day or two prior. 

Okay, could it have been as much as four 

I would say three at the most. I would say 

the most. 

Ms. Grabert-Lowenstein: May I approach, Your 

The Court: Certainly. 

Ms. Grabert~Lowenstein: (Continuing) 

Q If you could just read the highlighted , 

tell me if that refreshes your recollection? . How 

12 long before the 14th? 

13 A Looks like. four. 

14 Q Four days? 

15 :A Yeah. 

16 Q Okay, did that concern you? 

17 A Yes. 

18 Q Okay, and would it be accurate that neither 

19 you nor Richa'rd were able to get a hold of her? 

20 A Yes. 

21 Q Okay, and you did not, you did not leave at 

22 the same time as Richard.did when you learned that _ 

23 had been flown to MUSe? 

24 A No. 

25 Q Was the reason that there was a delay in 
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1 

2 

3 

4 

5 

6 

7 

8 when you had to make that very tough tragic decision before 

9 you buried him? 

10 

11 

A 

Q 

It was between a month and two months. 

Okay,' were you concerned that having liliiii 
. 12 in the household would add financial stress on your mom? 

13 A I did, that's Why I offered to leave her 

. 14 money that I had· and also to send money. 

15 

·16 

. 17 

18 

19 

Q. 

A 

Q 

A 

Q 

20 experience? 

21 

22 

A 

Q 

So that was a concern? 

Yes. 

How.does your mother handle stress? 

Not very well. 

Okay, keep things bottled up, from your 

Yes. 

From you~ experience does sometimes that 

23 bottle get uncorked? 

24 

25 

A 

Q 

Yes. 

What happens when it becomes uncorked? 
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1 A she's gone into a fit of rage, storming 

2 around. She had slammed the door before, she'd go outside 

3 but she never really, she· never really . had· her ·fi t·s of rage 

4 in ·front of me. 

5 

6 

Q 

A 

I'm sorry? 

She never really had her fits of rage in 
, 

·7 front of me; she would·walk out and do it basically. behind 

·8 closed doors. , . 

But you knew they were happening?· 

Yes. 

11 Ms. Grabert-Lowenstein: If I could have just 

12 one moment, Your Horior? 

13 Cesaleeiagain very· sorry for your loss and thank 
, 

14 you for answering my questions. 

15 .. The Court: Mr. Galmore? 

16 Cross Examination. 

17 By Mr .. Ga1more: 

18 Q Now, Cesalee, you said·that you were living 

19 with your grandmother in Arizona when you were fifteenj· is 

20 . that correct? 

21 A 

22 Q 

23 living? 

24 A 

25 Q 

I believe so, yes. 

Okay, and prior to that where were you 

With my other grandparents in California. 

And prior to that where were you living? 
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1 A With my mother. 

2 Q And where was that? 

3 A North Carolina. 

4 Q Did your mother send you to live with your 

5 grandparents in California? 

6 A Yes. 

7 Q Was that because you had run away from home 

8· in North Carolina? ' 

9. 

10 

11 Carolina? 

.·12 

13 

.A· 

Q 

A 

Q 

I don' ,t know the exact reason. 

Did you run away from home in North 

Yes. 

So you stayed with your grandmother in 

14 California then you stayed with your grandmother in 

15 Arizona, that would be your,maternal grandmother? 

16 

17 

A 

Q 

Yes. 

Okay, and after staying with your maternal 

18 grandmother in California is that when you moved in with 

19 Mr. Grimes family? 

20 A My paternal grandparents live in 

21 California. 

22 Q I'm sorry, after you stayed with your 

23 maternal grandmother in Arizona, Ms. Morris, after you 

24 'stayed with her then you moved in with Mr. Grimes family? 

25 A Yes. 
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1 Q Did the ·foster care come before you moved 

2 with Mr. Grimes faIDilyor after? 

3 A Before. 

4 Q Okay, so you stayed with your· mother in 

5 North Carolina, then you stayed with your paternal 

6 grandparents in California; is that right? 

7 A Uh-huh. 

8 
, 
Q Then you_stayed with your maj:ernal 

9 gra~dmother in Arizona and then you were in the foster 

10 care; is thai-correct?· 

1 A Uh-huh. 

12 ,Q And how ,old were you when you were in the 

13 . foster care? 
.r 

14 A Sixteen. 

15 -Q. And how long did you st::ay in. foster care? , .. 

16 A I want to say about three or four months. 

17 Q And after foster care you stayed with Mr. 

18 Grimesmother? 

19 A I moved back ,to my grandmother's house 

20 first and- then I moved in with them. 

21 Q Okay, so how did you get released from 

22 foster care? 

23 A· They said that my temporary being in foster 

24 care was up and.it was time for me to go back home. 

25 Q Okay, so you went home with your maternal 
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8 

9 

10 

MMs. Carnaghie 

grandmother? 

to Mr. 

A 

Q 

A 

Q 

A 

Q 

Grimes? 

A 

Q 
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Yes. 

And then you moved in with Mr. Grimes? 

Yes. 

And that's when you became pregnant? 

Yes. 

And how old was I11III when you 'got married 

Just ,over a year. 

And were you staying with Mr. Grimes family 

11 that entire time during the pregnancy up to one year before 

12 you got married? 

13 

14 

A, 

Q 

15 that period? 

16 

17 

A 

Q 

Yes. 

You didn't'move in with anyboqy else during 

No. 

, When I11III was first born before you got 

18 married you didn't move in with any other perso~? 

19 A When he was first born I was living at 

20 Richard's parents. 

21 Q So in July 1st, 2008, you took I11III to 

22 Aynor Family Practice; is that correct? 

23 

24 

25 

A 

Q 

A 

Yes. 

And that was for ant bites? 

Yes. 
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Q Okay, were there any other complaints that 

were made to the doctor? 

A He had a cold. 

Q He had a cold, was there a complaint about 

he didn't like it when you touched his head? 

A Yes. 

Q That complaint was made to the doctor? 

A Yes, by my mother. 

Q So your·mother told the doctor on July 1st 

that I11III didn't like having his head touched; is that 

correct? 

A Yes. 

Q Did the doctor pr~scribe any type of 

treatmept for his head? 

A Just the cold medicine he said that since 

it was a cold it's all the mucous all thrqugh the face. 

Q SO . thef doctor heard the complaint about the 

child's head and said it was a·cold? 

A Yes .. 

Q And you left town on the 2nd; is that 

right? 

A Yes. 

Q When you went to the doctor's office on the 

1st did you know you were leaving town the next day? 

A I think we had made that plan to leave that 
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1 night. 

2 

3 doctor's? 

4' 

5 honest. 

6 

7 Honor? 

8 

9 

10 

t~ 

Q You made that plan that night after the 

A I think so, I'm not quite sure to be 

; , 

Mr. Galmore: May I approach the witness, Your 

The Court: Yes., 

Mr. Galmore: (Continuing) 

Q Let me hand you what's been marked for 

,11 identification purposes as State's Exhibit Number 14 and 

12 ask you, if you recognize this document? 

13 A Yes. 
, " 

Q And what is that document? 
J, 

15 A' The t~mporary guardianship. 

16 Q Okay, well let's do it another way, let me 

17 hand you t~e same document which has been marked Defense 

'18 Exhibit 2 for i~entification and for Defendant Gorman, what 

19 is that document? 

20 A It's the same thing. 

21 Q It would be the same as ,State's Exhibit 

22 Number 14,? 

23 A Yes. 

24 Q Okay, and that's the temporary guardianship 

25 form? 
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1 A Yes. 

2 Q What date is that form signed? 

3 A July 1st. 

4 Q And whose signature is on that form? 

5 A ·Richard' s, mine, and Gail Palmer., 

6 Q Does that form appear to have' been altered 

7 in any way from when you initially signed it on July 1st, 

8 2008? 

9 A No. 

10 Mr.' Galmore: Your' Hqnor', at this time' I 'would 

11 move for state's Exhibit Numl?er'2', fC;r idEmtif;ication 
, , 

12 purposes Defense Gorman to be'adniitted as pefense Exhibit 

13 ' Number1? 

14 

15 

16 

Ms. Lively: No objection. 

The Court: Ms. Grabert-Lowenstein? 

Ms. Grabert-Lowenstein: I'm sorry, Your Honor, 

17' no objection on behalf of Mr. Palme'r. 

18 (Whereupon, Defendant Gor;man' s Exhibit' 'Number 2 

19 entered into evidence.) 

20 

21 Mr. Galmore: 

22 Q Now, Ms .. Carnaghie~ you said your signature 

23 is on this form; is that correct? 

24 A Yes. 

25 Mr. Galmore: Permission to publish, Your Honor? 
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1 The Court: Yes. 

2 Mr . Galmore: Thank you. 

3 (Continuing) Now that form is notarized, 

4 

8 Gail Pal.mer, who is Gail Palmer? 

10 Mr. Palmer's mother? 

11 Yes. 

14 A . Yes .. 

15 . Was she present when Richard signed his. 

'16 name to it? 

17 A Richard was out of state. 

18 Q Did she go out of state to obtain his 

19 signature on that? 

20 Ms. Grabert-Lowenstein: Objection, relevance. 

21 Mr. Galmore: It seems to be a notarized 

22 document where one of the signatories may not have been in 

23 the notary's presence. 

24 The Court: what's the relevance of it? 

25 Mr. Galmore: I'll move on, sir. 
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The Court: All right. 

Mr. Galmore: (Continuing) 

Q Now this form was signed on July 1st; is 

that correct? 

A Yes. 

Q And that's the same day that you went to 

the doctor'.s office with_ 

A Yes. 

Q Let me hand you what's been marked for 

.10 identification purposes as Defense Exhibit Number 1 for 

11 Defendant Gorman and ask you if you recognize this 

12 document? . 

13 A Yes. 

14 Q And what is that document? 

15 A ,My drivers license',' _ insurance 

16 card. 

17 Q would that' insurance card have been in your 

18 possession? 

'19 A Yes, it should have been. 

20 Q I mean it would not have been in_ 

21 possession? 

22 A No, it would have been mine. 

23 Q And what is the effective date on the 

24 insurance card? 

25 A July 1st, 2008. 
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1 Q Is it true that your mother had to contact 

2 Mr. Grimes commanding officer in order to get the insurance 

3 on_ 

4 A I honestly h~ve no idea. 

5 Q So you go to the doctor's office on the 1st 

6 and you leave town on the 2nd; is that correct? 

7A Yes. 

8 Q why did you leave town again? 

9, A I had to pack so that way we could move to 

10 South Carolina. 

11 Q Were you asked to leave town? 

12 A I wasn't asked. 

13 Q Was it suggested that your husband come get 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

you? 

A I don't think so. 

Q Did you feel that it was safe to leave your 

son while he had a cold? 

A Yes. 

Q You didn't say to your husband maybe we can 

change my ticket a couple of days later until he's over 

this cold and these ant bites? 

A 

Q 

A 

We had talked about it. 

And you decided against it? 

Yes, since it was just a cold we didn't 

25 feel the harm. 
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1., Q All right, well let's talk about how you 

2 came to town, isn't it true that you came to town on a 

3 Greyhound bus? 

4 

5 

6 

7 

a 

9 

10 

A 

Q 

A 

Q 

A 

Q 

A 

11. two weeks .. 

12 

13 

14 

15 was? 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

And you came from Pensacola, Florida? 

. Yes. 

How long were you living in Florida? 

I was visiting Florida for two weeks. 

Two weeks? 

At the most,· it was a week and a half to 

Okay, did you have an apartment in Florida? 

No, it was a hotel room. 

A hotel room, do you remember what hotel it 

No. 

Was it a Comfort Inn maybe? 

No, it was a really long name. 

Really long name, was it one of these long 

20 term stay hot~ls, extended stay hotel? 

2 

22 

23 

24 

25 kitchen 

A 

Q 

A 

Q 

in the 

Yes. 

So did you pay by the 

I don't know, Richard 

Richard was making it, 

hotel room? 

day or by the week? 

was doing that. 

okay, did it have a 
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1 A Yes. 

2 Q Did you use the kitchen in the hotel . room? 

3 A Yes. 

4 Q So you cooked for you and your son while 

5 you were in Florida? 

6 

7 

8 Carolina? 

9 

10 

11 

12 

A 

Q 

A 

Q 

A 

Q 

Yes. 

All right, what date did you corne to South 

I don't remember. 

Does June 1st sound about right? 

Maybe. 

Maybe, okay, what ·date did Richard graduate 

13 from this A class down in Pensacola? 

14 

15 

A 

Q 

That much I don't remember. 

Okay, ,well why not go back, to Arizona from 

16 Florida if you had tq pack and move? 

17 A Because at the time he didn't know wh~n, 

18 where his duty station was going' to be. He was still 

19 waiting on the wish list. 

20 Q He still had another class to complete in 

21 Virginia? .' , 

22 A Yes. 

23 Q You qidn't go to Virginia and get a,hotel 

24 room? 

25 A No, because he was only going to be there 
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1 for a short period of time. 

2 Q Weli how long were you in Florida again? 

3 A TWo weeks. 

4 Q Two weeks~ okay, how how much when you 

5 dropped the baby in the st-roller while you were staying at 

6 your mother's house in Aynor? 

7 A Yes. 

8 And I,et me hand you what's been marked for 

9" identification purposes as State's. Exhibit Number 22 for 

10 I .D., and ,ask' you, i's that the .stroller that's in question? 

11 

12 

13 

14 

A Yes. 

Q' Yes?' 

A ·Yes. 

Let me hand you what's been marked' for 
. '. ' 

15 identification purposes as State's Exhibit 29 and ask you 

16 are those the steps that we're referring to? 

17 A Yes. ' 

18 Q Let' me' hand you what's been marked for 

19 identification purposes as State's EXhibit Number 19 and 

20 ask you if this is a close up of the' steps that we are 

21 referring to? 

22 A Yes. 

23 Ms. Lively: Your Honor, I just object to him 

24 publishing until they're actually into evidence. 

25 The Court: Correct. Mr .. Galmore, those are not 



MMs. Carnaghie - Cross Examination by Mr. Galmore 260 

1 in evidence yet. 

2 

3 

Mr. Galmore: Yes, sir. 

Q 

4 stroller occur? 

5 

6 

7 

8 

A 

Q 

A 

Q 

9 you left town?' 

10 

11 

A' 

Q 

(Continuing) When did this fall in the 

,I don't 'remember the exact date. 

Was it the day before you left town? 

No. 

Could it have been perhaps a week before 

Could be a week. 

When'this fall occurred you 'said you did 

12 not seek medical attention; is that correct? 

13 

14 all. 

15 

16 attention? 

17 

'18 

A 

Q 

A 

Q 

Correct, because he didn't hit his head at 

You didn't feel like he needed medical 

No. 

Okay, let me hand you what's been marked 

19 for identification purposes' as State's Exhibit Number 26 

20 

21 

22 

23 

24 

25 

and ask you 

A 

Q 

A 

Q 

A 

what this picture reflects? 

The living room. 

The dog in that picture also? 

Yes. 

And what kind of dog is that? 

English Bulldog. 
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1 Q Did that dog live in the house with Mr. 

2 Palmer a~d Ms. Gorman? 

3 

4 

A 

Q 

'¥es. 

Did the dog live in the. house when you came 

5 and stayed for that monthor.so? 

6 

7 

A 

Q 

Yes~ 

Was the dog staying in the house when you 

8 left and werttback to Arizona? 

9 

10 

I would assume so. 

So to the best of "y6ur knowledge when you 

1 jumped on.that plane on the 2nd that dog was still in that 

12 house? 

13 

14 

A 

Q 

Yes. 

You lived with the dog for about a month, 

15 could y?U tell us approximately how much you think that dog 

'\ 16 might have weighed? 

17 . A Thirty~ thirty-five pounds. 

18 Q Okay,' and did the dog play with your son? 

19 A Yes.' 

20 QThe dog was not aggressive towards your 

21 son? 

22 A No. 
" 

23 Q But they played together? 

24 ' A Yes. 

25 Q Okay, just so that I'm clear I think would 
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1 it be fair to say that you stayed in Aynor for 

2 approximately one month from maybe June 1st to July 2nd? 

3 A Yes. 

4 

5 

6 

7 

Q Okay, and tnereafterlllllll continued to 

stay .in Aynor while you went back to Arizona; that's 

correct? 

A Yes. 

262 

8 Q During this one month period that you were 

9 

10· 

there did you witness your mother strike your ,child? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 a job? 

2 

22 

A No . 

. Q Did your mother feed your child? 

A Yes. 

Q Did she play with him? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Did she help clean him and clothe him? 

Yes. 

She take ya' 11 to the beach? 

Yes. 

Did she tell you you had to go out and find 

Her and I both decided on that. 

So it was decided, what, that you would go 

23 for a job or you woulcfu't go ·for a job? 

24 A That I would. 

25 Q So you looked for a job while· you were here 
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1 for that one month? 

2 A Yes, because at the time I didn't know' 

3 exactly how long Richard's schooling was going to take. 

263 

4· Q Okay, did she watch your son while you went 

5 out on occasions? 

6 

7 

A 

Q 

Yes. 

Did she take you to the Aynor Family 

8' Practice on July 1st? 

9 

10 

A 

Q 

. Yes. 

Now you were not living in South Carolina 

lIon July 14th, were'You? 

12 

13 

14 " did you? 

15 

16 

17 son? 

18 

19 

20 your son? 

21 

22 

A. No. 

Q And you didn't see anybody s1;:rike _ 

A No. 

Q Didn't see your mom put her hands on your 

A No. 

Q Did' you see Mr.. Palmer put his hands on 

A 

Q 

No, I was three thousand miles away. 

Now you made a concern, issue, about_ 

23 having to go to the emergency room·on the 7th, I think you 

24 said that you weren't made aware of that visit; was that 

25 your testimony? 



'_.'.' 

; 

Ms. Carnaghie - Redir,ect EXamination by Ms. Lively 264 

1 A Ye~. 

2 Q Did'you ask your mother why your son was iri 

3 the hospital on ~he 7th? 

4 J:' I didn't even know that he went. 

5 Q Okay, do you know if _ went for any 

6 follow up treatment after the hospital visit on the 7th? 

7 I was recently informed. 

8 Q Okay, and the next time you were in South 
. , 

9 Carolina was when you flew into Charleston on the 17th? 

10 ' A Yes. 
" 

11 'Mr.Galm~re:", The Court's indulgence? 

12 . ,Q' " :'(Continuing) Now you SCiid that you lived. in 

13 this house for. about a month with _ and Mr. Palmer and 

14 Ms' .. Gorman; is ,that correct? 

15 'A Yes. 

16 Q During th~t time was the house appear to be 

17 in a safe condition? ' 

18 A Yes. 

19 Q "Did you observe any liquor bottles laying 

20 around? 

2i ,A No. 

22 Q D'id you, observe any cleaning products or 

23 poisonous solutions that were within _ reach? 

24 'A No'. 

25 Q Would it be fair to say that the house was 
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1 baby'proofed,for hi~ being there? 

2 Yes, 

3 Mr." Galmore : . That" s all·'the questions I haye, 

. '.4 Your Honor '. "n 

5 The Court:·,' Ms : ~ L~.velY? ,,' ' 

:6 Ms .Lively:.· Yes, sir.' 

7 Redirec,t<.Exa;nina"tion , 
; .. ' 

8 'By Ms •. Lively: 

9 Q . Cesalee,. in regards.toth~.' stroller 

10 incident when that' h,appenedh;;W: did _' react? 
• • • 1 .', • 

. .t. 

ilA: '0., :He .b6unce~:I'around 'and smiling and gave mea 

. 12 'look ,and sound' Of let's do" ~ t . agai~ ", ", 

,13 

14 

15 

. 16 

Q No "c'ryihg.?·'. 

A . None, at ail> 

Ms. Lively: Okay, thank you" Cesalee. . , ' . 
. ' 

Ms. Grabert":'.Lowenstein: If I' may?, . 

17 ·Reoross Ex~nation". 

1.S By Ms. Grabert-Lowenstein: 

19 . Q '. .Cesalee, counsel Mr. Galmore asked you 

20 about your mom feeding ' liliiii did, she ever get. frustrated 

21· when she was' taking care of him? 

22 

23 

A 

Q 

Not to my knowiedge. 

Did 'you and she ever have a discussion 

24 about habitst~at she wanted you to break, things that, 

25 that she didn't like that you were letting him do? 
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A 

Q 

A 

There was a couple. 

And what were those? 

Having to be held all the time, breaking 

266 

4 that to maybe holding your hand instead. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Q 

A 

Q 

A 

Q 

Okay, biting one ,of them? 

No, he only bit when he was teething. 

I --

He only bit when he was teething. 

okay, ever discussion about head butting? 

A No:. 

Ms. Grabert-Lowenstein: 

other questions. 

Thank you, I have no 

Mr. Galmore: Very briefly, Your'Honor. 

The Court: Keep,it to proper cross exam. 

Mr. Galmore: Yes, sir. 

Recross Examination 

By Mr. Galmore: 

Q During the stroller inciden~ when._ 

fell down the steps did you observe any bleeding? . 

A I checked him to make sure that he wasn't 

bleeding or grazed or hurt in anyway. 

Q Did you see any .blood? 

A 

Q 

A 

No. 

Did you see any bruising? 

No. 

201 



202 

Ms. Carnaghie - Recross Examination by Mr. Galmore 267 

1 - Mr-.- Galmore:--.. -,,-Thank you very much, rna' am, no 

2 further questions. 

3 The Court: All right, ladies and gentlemen of 

4 the jury, it is about 1:30 now. Let's take our lunch, an 

5 hour until, let's come back at 2:45, okay. That will give . ", ", . ' 

6 us an hour and twenty minutes,thank you. 

7 (Whereupon, the jury was excused for lunch at 

8 .1:23 p.m.) 

9 The Court: All right, we're at ease until 

10 quarter to' three. , 

11 (Whereupon, court was recessed for lunch and the 

12 following takes place after the record the lunch break.) 

13 The Court: Ms. Lively, are we ready? 

14 Ms. Lively:·' We are, Your Honor. 

15 The Court: Bring in the jury. 

16 (Whereupon, the jury returns to the courtroom at 

17 2:44 p.m.) 

18 

19 witness. 

20 

21 

The Court: 

Ms. Lively: 

'The Court: 

All right, Ms. Lively, call your 

Yes, sir, thank you. 

Check and make sure these mikes are 

22 on. Bobby, check these microphones and make sure they're 

23 working. If you have any difficulty he~ring now, please, 

24 just raise your hand and let me know, okay, and we'll 

25 address it. Okay? 
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1 Ms. Lively: Ready, Your Honor? 

2 The Court: Yes, we are. 

3 Ms. Lively: Okay, the State would call Dr. 'Jody 

4 Hutson to the stand. 

. 5 Dr. Jody Wade Hutson 

6 being first duly sworn, ,testi~ied as follows: 

.; 7 Maqam Clerk: Please state your full name'and 

8 spell your last for the Court? 
,' •• !IO 

.11 . ; 9 The Witness: Full name is, excuse me, JodY'Wade 

10 Hutson, h-u-t-s-o-n. 

11 Direct Examination 

12 By. Ms. Lively: 

·13 Q Dr. Hutson, where are you currently 

14 employed? 

15 A I'm employed for Conway Physicians Group. 

16 ,I'm a family physician and I work at Aynor Family Medicine. 

17 Q And Aynor Family Medicine, where is that 

18 located? 

19 A In Aynor, South Carol ina.· 

20 Q All right, and how many doctors are working 

21 in that particular facility? 

22 A Just myself and the nurse practioner. 

23 Q All right, and how long have you been in 

24 that location? 

25 A I've been in Aynor for eight years; we had 
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1 a new office built two years ago. 
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2 Q All, right, and, Dr. Hutson" what are your 

3 'areas of primary care for the,patients that come to see 

',,4 you? 

5 A. ' I'm a family physician, I,see all age 

6 groups from newborns through nursing'home~ , 

7 Q .' Okay, and how m~nydays a'week do you work? 

8, A Five. 

, 9:, , Q Dr. Hutson,' were' you working in 'your 

10 capacity as a family practitionei- back in July of 2008? 

11 A' Yes. 

12 All right, did you 'have an opportunity 'to 

13 come, into contact with a toddler'by the name of _ 

14 

15 ,A Yes. 

16 Q All right .. will you, pH~ase, tell this jury 

'17 what you recall when you first met this toddler? 

'18 A He was brought into "me by his mother and 

19 his grandmother for a fairly quick visit, acute care visit. 

20 He had some ant bites' on'his legs and his feet. Excuse me, 

21 I have a cold, occupational hazard, and he seemed like a 

22 normal young boy, toddler, and I remember him with a sippy 

23 cup, you know, passing it from hand the hand, calling mama 

24 in the room and he had, I believe my note says six ant 

25 bites on' his feet, feet and his legs, and they also had a 
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1 complaint of him havi~g some congestion, pulling at his 
, 

2 ears, and I felt he had some degree of allergies, seasonal 

3 allergies. 

4 Q Okay, and whenever you, when you saw these 

5 things what all do-you do when you first see a child in 

6 checking them and what are you looking for? 

7 A Well with those complaints, and that again 

8 was an acute care visit so it. wasn't a full fledged 

9 physical at that point in time b~t, you know, they had 

10 complaints of him pulling at .his ears and that he was 

11 congested and so.!, you. know, I would examine his ears, his 

12 nose, ,his throat, his, his mouth, his neck, ·and ce~tainly 

13 with the·ant bites his skin and that's what,was done. 

14 Q Okay, were there . any thing else in· regards 

15 to the appearanc'e of this ch~ld that gave you any concern? 

16 A No. 

17 Q All right, so from the outside ,appearances 

18 of the toddler based upon~· you know, you dealing with 

19 ·children and child development did he look like he was in 

20 the right age group? 

21 He appeared small but he didn't look 

22 malnourished, no, he just looked like a small boy. 

23 Q Okay, he was small? 

24 A Uh-huh. 

25 Q All right, now,. Dr. Hutson, while you were 
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1 there did at anytime were there other complaints regarding 

2 the child other than the cold and the ant bites? 

3 A. None that I recall. 
. , 

4 Q All right,· and, and you said the mother and 

5 the grandmother were there? 

6 

7 

8 

9 

'A 

A 

,Q 

10 do 'you recall? 

1 

12 

,A 

Q 

13graridmother? 

14 

15 

16 

17 

18 

19 

'A 

Q 

A 

Q 

A 

Q 

Yes. 

Is 'that correct? 

Correct. 

Could 'you, you lden:tify who the mother is i 

She's .sittingright. there. 

~itting right there', how about the 

Back there, I believe. 

That would be the·reporter? 

Okay, I don't 

Let me give you a little help here? 

I don't see her.' 

Okay, first of all the electronics are 

20 probably in your way, see anybody you recognize? 

21 A Not at the pre'sent time, no. 

22 Q Okay, do yo'u recall what her name was? 

23 A Ms. Julia, I believe it was. 

24 Q Okay, that's' fine~ all right, so Ms. Julia? 

25 A Uh-huh. 
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1 Q Now, Dr. Hutson, did you notice anything 

2 about the interaction between the biological mother and the 

3 gr~ndmother that you recall? 

4 A Nothing that I could for sure testify on at 

5 the present time, no. 

6 Q Okay, now whenever you treated the child 

7 you said it was an acute visit, is this one that you kind 

8 of work in? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Yes. 

Is that how that happens? 

Yes. 

. Q Okay, so what .. .did yotJ. do to treat_ 

actual aP.t bites? .Did you make any prescriptions or any 

suggestions to th~ parent and the grandmother? 

A I wrote a prescription for asteroid cream 

to put on the ant bites. They're, you know, they're very 

inflammatory and usually I'm.sure with us .living in South 

Carolina, most everybody has had an ant bite, it kind of 

sting, burning and itches, so 'I gave him a steroid cream to 

rub on that, excuse me again, and then I gave him a 

prescription for an antihistamine to take for what I 

thought were allergies and that would also help with some 

of the itching of the ant bites. 

Q. Okay, and just ,a moment, do you recall 

whether he had a fever whenever they brought him in to you? 
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A No, I don't'believe so. 

Q All right, and actually I have your records 

just incase if you need anything to refresh yqur 

recollection you can, you can request to look at the 

records, okay? 

A Okay. 

Q Now at that time was there any indication 

of a follow up visit :with you? 

A Yes, we,we, they carne with shot record 

from the military and since he was sixteen months old he 

was behind on immunizations so we advised them after he was 

:well· from his a~t bites a~d, and to bring him back and we 

would-catch him up on his. immunizations, you know, fairly 

quickly;- and I believe' an.:appointment was made about a week 

after that to do that' and then-after we got him caught up 

. we would start him off on the'normal routine of when we 

normally see children. 

Q Okay, 'wa's he in any danger at that time by 

not having the immunizations in place? 

A No, he would be susceptibl'e to the two 

immunizations, he had not either one of those not even the 

original shots. They wouldn't hav~ been boosters. They 

were going to be original immunizations so he was at a risk 

for catching any, that would be the measles, mump rubella, 

and chicken pox shot, the varicella shot. 
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1 Q Okay, all right, and you were going to 

2 catch thos~ up in about a week? 

3 A Correct. 

4 Q All right, now, Dr. Hutson, did you know or 

5 were you aware of what the mother's plans were at that 

6 point in regards to staying in South Carolina? 

7 

8 
: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

'19 

20 

21 

22 

.A . I be~ieve she was leaving town.; I don' t 

recall where but she brought in a, she wrote up a health 

care proxy.that we could· treat little Richard, her mother 

and the other gentleman's, name was on there that they had 

the~ight to bring ~imin for treatment with us. 

Q Okay, all right, now, Dr. Hutson, whenever, 

what was the prescrip -- the other prescription you wrote 

for the stuffy head? 

A It's called Clarinex, it is a, and it's 

similar to Claritin that everybody is probably familiar' 

with. It's a non sedating antihistamine; it's to treat 

allergies' and hives and other allergic responses. 

Ms. Lively: If I may approach, Your Honor? 

The Court: certainly. 

Ms. Lively: (Continuing) 

Q I'm going to show you the visit from July 

23 1st, '08, and where it says'plan, okay, you said Clarinex, 

24 what, what was the prescription that you actually wrote? 

25 A That's my error, I'm sorry, it's Xyzal, 
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1 yeah, they're,very similar antihistamines. It was Xyzal 

2 which is ,similar to Zyrtec, I'm sorry. 

Q Okay, and soxyzal which is similar to 

4 'Zyrtec? 

5 

6 

7 

"8 

9 

10 

1 

, 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Correct, yeah, yea~. 

Q All right, and in a child his age and his 

weight what kind of dosage would be required to help with 

his symptoms? >"; . 

A We only want to give, him the milligram 

.1.25 milligrams a 'day which is what I ,wrote, I wrote 

Xyzal,it's 2.5 mil,ligrams per t'easpoon, I wrote that he 

should take a half 'a'teaspoon a day. 

Q Okay,. half a teaspoon a day? 

A Uh-huh. 

Q Is there a preferred time in which to give 

the child? 

A It wouldn't matter. 

Q It wouldn't matter, okay, and, arid what are 

if there are any side effects that could be associated with 

this medication? 

A Number one would be sedation as with any 

antihistamine, certainly it's much less sedating than 

Benadryl, we all know from over the counter, but it would 

be sedation, dry mouth, dry eyes, headache,that sort of 

stuff. 
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1 Q Okay, and once again that was for his 

2 sinuses? 

3 A Exactly, and I wrote that his nose was 

4 stuffy ~nd boggy and felt he had some, cause their 

. 5 complaint was he was pulling at his ears in addition and 

6 conges~ed and .r felt that it was more allergies' than 

7 anything else. 
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8 Q Okay, all right, now, Dr. Hutson, when was 

9 ,the next time that you saw liliiii Grimes; do you recall 

10 when that was? 

11 A I believe it was approximately one week 
(' 

12 .later and that was to do that catch up of immunizations. 

13 Q All right, I'm going to show you this just 

14 to refresh. your recollectio~ as to the exact date whenever 

15 he would have come in to see yoU? 

16 A The note says 7-8-08. 

17 Q Okay, now, Dr. Hutson, when he came in on 

18 7-8' of '08 tell me who brought the child into you at that 

19 time? 

20. 

21 

22 of them? 

A 

Q 

23 A 

'His grandmother. 

All right, and was anyone else with the two 

Not that I recall. 

24 

25 

Q ~d whenever the child was brought to you 

on the 8th what symptoms did he have, if any, from what you 

211 
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1 were 'treating him for on July the 1st? 

2 A The nurse's note says that he had nausea 

,3 and vomiting on 7-7-08~ so' thed~y before, and he had an 

4 emergency room visit the evening before we saw him because 

5 of that. , " 

6 Q Okay,what about the ant rash or the bite 

7 what were the condition of those at· that time? 

8 A As far as·my memory is they were gone and 

9 my note says that the skin exam there were no, rashes. 

10 Q No rashes, okay, that's July the 8th, 

11 correct? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

, A' Correct I correct'. 

. Q ' Now ,in 'regards'. to, the treatment for his 

allergies on July the 8th of '08 ---

A Yes. 

Q --~ do you have any record· in there that he 

was continuing to need care for that? 

A I do, r do not have anything written'to 

that. 

Q Okay, all right, and whenever he came in 

for this particular visit since it'was a scheduled visit 

would it have been a little bi~ more detailed than the 

acute visit from the first? 

A No, it was scheduled but again it was just 

25 to catch him up on his immunizations and make sure he was 
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1 well since he had the emergency room visit the night 

2 before. We didn't want to give immunizations to a child 

3 who would be, you know, acutely ill. 

·4 Q Okay, and·so in your opinion from what you 

5 were looking at was he acutely ill? 

6 A No, he seemed very well. 

'7 Q All right, and was he feverish? 

8 A· No. 

9 Q When he was there did you look at his, did 

10 you look at his head. and his.extremities? 

11 ' Yes.' 

12 Q All right. 

13 ·A , I would have examined him fairly fully 

14 because ~ewere going to give him immunizations and I 

didn't, if he would have had been starting with a viral 15 

16 illness I wouldn't.want, those two vaccinations·are live 

17 yaccines so we wouldn't give them to someone who had an 

18 acute illness. 

19 Q Okay, and so what did you actually use to 

20 look at the child? 

21 A I would have used an otoscope to look in 

22 his ears, make sure he didn't have any ear infection, my 

23 flashlight to look in his throat, make sure he didn't have 

24 .. strep throat or anything in that nature making him vomit, 

25 feel :of his neck. I ~ould·have been holding his head whil~ 
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1 I was looking into his 'ears, listen to his heart, listen to 

2 his lungs, lay him"back, listen to his belly, ,and look at 

3 his skin: ~o'make sure there's no rash,' no viral infection. 

4 Q " ,Okay, and wa:s he cooperative during this 

5' process? 

6 A F:rom my recollection he was, y~s~ 

" 

7 Q And, ,and whenever "you were" you know, , 
", 

8. looking,inhis ears and: looking in his throat and you said 

9' you had t~·touch'his~ead'was the:te,'did'he react or.was 
\'. 

10 there any concerns that you haq there was something else 

11 wrong with him? 

',12 

,13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. A ' I , I, no, nothing, excuse me, t had no 

concerns, no, I don't remember himhow.he reacted. Most 

, children will pull away while I'm trying to lOok, in their 

earsan:dso forth but nothing stands out in my memory that 

anything was. unusual. 

'Q Is there any thing, in your records from July 

theSth, 2008, Where, you asked, where you recommended 

continued use of Xyzal? 

A Nothing there is in my record, no, and I 

don't recall. 

Q You don't recall, okay, but if the child 

was still with a foggy nose and sinus issues would ,you have 

put that in your records? 

A Yes. 

~------------~~----- -------
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1 Q And based upon the information you have 

2 from July the 8th, 2008, was that information in your 

3 record? 

4 A No. 

5 Q All right, and again the ant bites they 

6 were, the rash was resolved? . 

7 

8 

A 

Q 

Correct. 

Okay, now, Dr. Hutson, did you have an 
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9 opportunity, well was another visit scheduled for liliiii 
10 Yes, I have written there to follow up in 

11 two months, that's, he would ha¥e been eighteen months and 

12 that is a normal routine where we would have done a full 

13 developmental· assessment. We usually do those' at two, 

14 four, six, twelve months and then eighteen months so he 

15 would have been, we were trying to 'get him back on schedule 

16 for normal health care for a toddler. 

17 Q When he was in your care, well let me ask 

18 you this, Dr. Hutson, are you a mandated reporter if you 

19 believe there's child abuse? 

20 

21 

22 is? 

23 

A 

Q 

A 

Yes. 

And will you just tell the jury why that 

I have a legal and mo~al obligation if I, I 

24 mean especially a child who'can't protect themselves it's 

25 my job to protect them if I even have an inkling that 

215 
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1 something is wrong. 

281 

2 Q And on July the 1st, 2008, let's be clear 

3 did you ever call law enforcement or DSS about this child? 

4 

5 

A 

Q 

No. 

All right, so up through the two times that 

6 you saw him are you telling~s that you'had no con.cerns 

7 regarding abuse? 

8 A No concerns" no. 

9 Q Now, Dr. Hutson, o~ July the 8th, 2008, was 

10 that the last time you saw this child? 

11 

12 

A 

Q 

Yes. 

Okay, and whenever you saw him on July the 

13 8th what woul4 you have done in regards to his clothes? 

14 Would he have kept all of his clothes on, would he have 

15 been in a diaper, tell us what you normally do in regards 

16 to that? 

17A ,He ~ould have been in a diaper. He may 

18 have had a' shirt on that I would have lifted up because I, 

19 examined his skin. I wrote there was no rashes. I would 

20 opened his diaper and made sure everything was normal 

21 underneath" 'no rashes. 

22 Q And how about the legs, where would you put 

23 the actual vaccination shot? 

24 A vaccination shots always go in the outside 

25 of the thigh, called the lateral thigh about mid thigh. 
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1 Q And was that where he received his? 

2 A Yes, he would have, he would have received 

3 one in each side, yes. 

4 Q Okay, and what are the normal reactions and 

5 possible reactions that could occur after a child receives 

-6 this type of ·.'vaccination? 

7 A Well the most common is just discomfort at 

8 the site'of the immunization for potentially a couple of 

9 hours afterwards and you can get a fibril response; you're 

10 injecting: a protein into .the,body which is going to make an 

1 immune reaction' so' may feel ache and feverish like when 

12 you're getting sick for a couple of hours afterwards, 

'13 usually no more than four to. six hours. 

14 Q Okay, would it cause a child that age to 

~5 become possibly whiney or fussy or uncomfortable? 

A 

'. 
17 Q 

18 A 

19 Q 

20 A 

21 Q. 

22 A 

Sure. 

Okay, so that wouldn't be unusual? 

·'No,. not at all. 

·would it cause skull fractures? 

No. 

How about bruising? 

If there were,·they're both subcutaneous 

23 immunizations, that means they're given under the skin, not 

24 into the muscle so the likelih60d of bruising is very low, 

25 certainly the needle could go through a vein, probably one 
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1 or two percent of the time you might get a little ,dime size 

2 bruise at the site, be very superficial bruise, would be 

3 resolved within a couple of days probably. 
. .'. 

4 Q Within a co~ple of days, okay. Now were 

5 there before, I know you said that there was this two ,month, 

6 out visit scheduled, did you ever ,receive any calls that 

,7 you know of,or any concerns' after that July 8th visit from 

8 thegrandrriother regarding this child? 

A 

Q 

No. 

So July 8th, 2008, was ,the last contact you 

11 had whatsoever?' 

12 

13: 

A 

Q, 

Yes. 

Now, Dr. Hutson, since that time or even 

14 ,not too far out from July the 8th did'you become aware of 

15 what occurred to this child? 

16 

17 

18 

19 

Yes. A 

Q okay, and what was your reaction? 

Ms. Grabert-Lowenstein: Objection, relevance. 

Ms. Lively: Your Honor, it's relevant because 

20 it goes, to the, fact that he had just treated the child and 

21 then six days later he shows up in the hospital with, 

22 seizures and then dead two days lat'er. 

23 The Court: You're asking him what was his 

24 reaction when he had heard the child had a problem? 

25 Ms. Lively: Yes, sir'. 
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Court:, 1',11 let him answer that. 

Lively: (Continuing) 

Based on your observations of the child 

4 less than a week before what was your reaction when you 

5 learned what had happened to, him? 
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6 A I was shocked and heart sick for the little 

7 boy. 

8 Ms. Lively: That's all I have, thank you so 

9 . much, Dr. Hutson, please answer any questions of the 

10 . defense. 

The Court: Ms. Grabert-Lowenstein? 11 

12 Ms. Grabert~Lowenstein: Thank you, Your Honor. 

13 Cross Examination 
r 

14 By Ms. Grabert-Lowenstein: , 

15 Q Good Afternoon, Dr~ Hutson. 

16 A Good afternoon. 

17 Q When you saw_ on July 1st of 2008 you 

18 would have examined his entire body? 

19 A Yes, think so. 

20 Q You noted no cuts on him? 

21 A Uh-uh. 

22 Q And you noted no bruises? 

23 A No. 

24 Q And as already been really talked about by 

25 the prosecutor you would have noted that in the chart? 
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Yes. 

And you would have reported that? 

Yes~ 

285 

·4 

A 

Q 

A, 

Q Okay, now on July 8th when he came back do 

5 you recall whether my client was with the grandmother? 

6 ' . A " July 8th he was with the grandmother, yes. 

,7 Q Okay~ now on July 8th as she ,brought him in 

8 - you would have looked at all of his body? 

~ A ' Yes . 

.- .1.0 ,Q Okay, 'note, any cuts? 

1 A No. 

12 

13 

14 

15 

16 

Q 

'A 

Q 

A 

Q 

Bruises? 

No. 

And were ,the ant bites healing? 

Yes. 

Would the allergy symptoms that you noted 

17 on July 1st make him cranking, whiny? 

18 A Could potentially. 

19 

20 

21 

22 

Q Okay, and' you've already indicated the 

medication would have made him maybe a little drowsy? 

A Uh-huh. 

Q' Okay, and when chi·ldren" get immunizations 

23 do they sometimes, sometimes have a reaction to them that 

24 makes them cranky? 

25 A Yes. 
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1 Ms. Grabert-Lowenstein: No further questions. 

2 The Court: Mr. Galmore? 

3 Cross Examination 

4 By Mr~ Galmore: 

5 Q, Dr. Hutson, when Richard came to your 

6 office on July 1st his complaint was for ant bites; is that 

7 correct? 

8' A Correct. 

9 Q Okay, now would it 'have been necessary to 

10 bring him in to the doctor's office for ant bites? 

1 . A Not· .necessarily but he' B a young boy and 

12 . they weren't from area so they may not have experienced ant 

13 bites before .. They also had the complaint that he was 

14 ,pulling at the ears; I believe so ---

15 Q Yes, sir, yes, 'sir? 

16 A So he had more than one complaint. 

17 Q I guess what I'm saying is if a, if a child 

18 has ant bites could a parent just give that child some 

• 
19 benadryl.maybe? 

20 A Sure, if they're familiar with treating 

21 them. 

22 Q Yes, sir, okay, but if you're noe familiar 

23 with treating' them then the appropriate thing would be to 

24 bring the child to a physician? 

25 A If you're concerned, yes. 
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1 Q And you said they also complained about 

2 .pulling at the ears and a stuffy nose? 

3 A I believe the notes says, yes, number two, 

4 pulling at the ears, stuffy nose. 

5 Q Yes, sir, was a specific complaint made 

6 about the s~ishines8 of IIIIIIII head? 

7 A I don't recall anything like that, no. 

8 Q You don't recall that the mother or 

9 grandmotheJ::" said that the"child's head seemed to be soft? 

10 A No. 

.. > 11 Q Now when ,.they came' in on the first I think 

,12 . you indicated that you weren't able to give them the 

13 immunizations at that time? 

. 

14 A We're cautious, certainly we, could have but 

15 he had ant bites on his feet and legs and had the stuffy 

16 nose so if there's any chance that would be an infection 

17 we'd want to wait on that so that's why we waited. 

18 Q Just out of an abundance of caution you 

19 waited a week until the 8th; is that :correct? 

• 20 A Correct .. 

21 (Whereupon, Defendant Gorman's Exhibit Number 3 

22 marked for ,identification.) 

23 Mr. Galmore: May I approach, Your Honor? 

24 The Court: Certainly. 

25 Mr. Galmore: (Continuing), 
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1 Q Dr. Hutson, let me hand you what's been 

2 marked as Defense Exhibit Number 3? 

3 

4 

,5 

A 

Q 

A 

Yes, sir. 

And ask you if you recognize that document? 

Yes, that's the shot record from his chart 

6 that was brought to us. 

7 

8 to you? 

9 

Q 

A 

Okay, so the parents had to bring that in 

Correct. 

10 Q Okay, so when I11III came to your office on 

11 July 1st his mother and his grandmother brought that shot 

.12 record along with them? 

13 

14 

A 

Q 

Correct. 

And I think you indicated that he was 

15 behind on his shots? 

16 A Yes, those two that we ended up giving we 

17 usually give them at twelve months of age so he would be 

18 four months· behind by our, but there are some physicians 

19 who won't give that till fifteen months of age. 

.20 But it's your office practice to give those 

21 chicken pox and what was the other one? 

22 

23 

A 

Q 

Measles, mump rubella, the M.M.R. shot 

It's your practice to give those two shots 

24 at twelve months? 

25 A Twelve months of age, yes. 
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1 .Q Okay, so it's not a bad thing that these 

2 shots were four months behihd? 

3 A No, no, again we see that all the time, we 

4 see immunization delq.y. 

5 Q 
, \ 

Now this, would have been your first time 

6 examining _ is that correct? ' 

7 A 'That's correct~ 

8 Q Did you dq a physical examination looking , ' 

9 at his body? . ' 
" 

10 A, Yes, I did a pointed exam of the head and 

11 neck and chest and the skin, certainiy. I, 

12 Q 

13 head, his neck, 

14 A 

15 Q 

16 ,bites were? ' 

17 

18 

19 

20 

A 

Q 

A 

Q 

All right, 'so you,. you laid eyes on his 

and his chest? 

Yes. 

Okay, and his legs, those where the ant 

Uh-huh, yes. 

Did you see any signs of physical abuse? 

No. 

And I think you testified that you didn't 

21. see any unusual interactions betwe,en therriother and the 

22 grandmother? 

23 A None that I recall. 

24 Q None that you recall, if something stood 

25 out you would have recalled it? 
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1 A I believe so, yes. 

2 Q }f they were fighting or arguing in the 

3 lobby or in the waiting ~oom tpat's something'you probably 

4 would recall? 

5 A Yes. 

6 Q okay, now the next time you saw Ayd~in was 

7 July 8th; is that correct? 

8 A Yes. 

9 Q Okay" now when they came into the office on 

10 July 8th what was the principal complaint at that time? 

11 A Well the appointment was scheduled again to 

.12 ,give him those twq shots and catch him up but the nurse's 

·13 note says he had nausea and vomiting the day prior; 7-7-08, 

14 and had a E.R. visit because of that. 
~ \ 
.. ,.~ is' Q Okay, so this appointment was already 

it. 16 scheduled? 

17 A I believe so, yes. 

18 Q On the first they scheduled a follow up 

, 19 appointment for the 8th so that he could have the shots? 

" 20 A I don't know if it was done on the first 
!. 

21 but he had. had an appointment already. 

22 Q Okay, now I understand that your,office is 

23 part of the Conway Medical Center; is that correct? 

24 A That is correct. 

25 Q And even though you're out there in Aynor 
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1 you're connected to the hospital here on SOl? 

291 

2 

3 

4 

;5 

·6 

7 

8 

:9 

10 

·11· 

12 

13 

·.·14 

15 

16 

17 

18 

19 

20 

:21 
• 
22 

23 

24 

25 

A 

Q 

computer in 

A 

That is correct. 

And you can actually pull up on. your 

Ayn0r the hospital records from Conway? 

Yes, .r saw that E.R. record, it's not a 

part of our chart but I saw·· it in the computer screen, yes. 

Q Okay,·· so you're able to go into the 

. computer on the 8th check the hospitaJ. records down here 

from Conway for tHe 7th to see what that emergency room 

visit was about? . 

A As long as ~t's my patient, yes. 

Q Yes, sir, yes, sir, ·now when you looked at 

the Conway emergency room records from the 7th did those 

records indicate or suggest any signs of physical abuse? 

A Not that I recall, no. 

Q What was liliiii taken to the hospital for 

on the 7th? 

A That he vomited. 

Q And what·was the treatment plan for that? 

A They, I believe, gave him a popsicle and 

sent him home. 

Q One of those pedialyte popsicles? 

A Yes. 

Q Is it absolutely necessary to take a child 

to the emergency room if that child vomits? 
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Not re~lly, nQ. A 

Q Now if you're not familiar with this child 

would it be appropriate if you didn't know that child very, 

that child's physical history to take the child to the 

emergency room under those circumstances? 

A I see new parents or grandparents who are 

thrust in a child care situation are nervous all the time 

and if anything is wrong with the child they'll come 

9 running to our office or go to the emergency room, that's 

10 why the wait lines in the emergency rooms are so long. 

11 Q Yes, sir, yes, sir, so I11III was. taken to 

12 ·the emergency room on the 7th and then he was brought to 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

your office on the 8th? 

A Yes. 

Q When he came to you on the 8th you gave him 

the follow up, excuse me, you gave him the shots; was there 

anything that you did to treat the vomiting? 

A No. 

Q Did you feel like the hospital had treated 

it appropriately on the 7th? 

A Yes. 

Q Now when you examined I11III on the 8th did 

you get an opportunity to look at his body? 

A Yes. 

Q Okay, and I think you testified that his 

227 
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shirt would have been up and you would have had to look 

his 

when 

diaper also? 

you 

A 

Q 

looked 

A 

Q 

Correct. 

Did you see any signs of physical abuse at_ body? 

No. 

Let me ask you one more question, if 

293 

in 

8 someone ·wants to schedule an appointment with Aynor Family 

9 ·Practice do they call you for tha·t? 

10 

~1 

12 

13 

A 

Q 

A 

Q 

They· call the office number, yes. 

.They call· the office? 

Uh-huh. 

So say I wanted to schedule an appointment 

14 I would end up more than likely talking to a receptionist 

.15 or secretary? 

16 

17 

18 

19 

A 

Q 

A 

Correct. 

Probably not talking to the physician? 

Unless it was after ·hours. 

Mr. Galmore: Yes, sir, thank you, Dr. Hutson, 

20 no further questions. 

21 

22 

23 

The Court: Ms. Lively? 

Ms; Lively: No more redirect, :Your Honor. 

The Court: All right, Doctor, you may step 

24 down, thank you. 

25 Do we have further need for the doctor? 
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Ms. Lively: 

from his subpoena? 

No, Your Honor, may he be excused 

The Court: Mr. Galmore? 

Mr. Galmore: No objection .. 

The Court: Ms. Grabert-Lowenstein? 

Ms. Grabert-r,owenstein: ,No objection, Your 

Honor. 

The Cpurt: Doct~r, you're excused and released 

from your subpoena. Witness'? 

Ms.' Liyely: Thank you, Your Honor, the State 

calls Martha Carmichael. 

Martha G~' Carmichael', 

being first duly sworn, ·testified as follows: 

Madam Clerk:. Please state your full name and 

spell your last for the Court? 

The" Wi tness : Martha Geneva Carmichael, 

Carmichael, c-a-r-m-i-c-h-a-e-l. 

Direct Examination 

By Ms. Lively: 

Q Ms. Carmichael, where are you employed? 

A "Horry County 911 dispatch." 

Q .What's your job there? 

A I'm the training officer and records 

custodian. 

Q As a records custodian could you talk a 
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1 .. iittle bit to 'the jury about how 911, excuse me, 911 

2 records are maintained and kept? 

3 A' Yes, every phone call, that comes in on the 

4, 911 floor and' all our radio transmissions are recorded and 

Sit's archived on ~ DVD and by law we're 'required to ' 

6 maintain it for sixty days. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

" . 
Q' ' Are they kept in what's known as the 

regular ordinary course of business? 

A 'Yes. 

Q I'm going to sHow you what's been 'marked' 

for identification purposes'-- 1f'I ,may approach'':''- as 

State's Exhibit Number 3E?,; doyou recognize that? 

A ' Yes. 

Q Did you 'listen to that prior to coming 
.: ,~ 

" 
court today? 

A Yes. 

to 

Q Did it appear to be an accurate reflection 

of a" call made on July 14th, 2008, from 2867 Highway 129? 

A Yes. 

Ms. Lively: Your Honor" at this time the State 

21 would move seek to introduce this exhibit into evidence. 

22 The Court: Objection? 

23 Ms. Grabert-Lowenstein: ' No objection on behalf 

24 of Mr. Palmer, Your Honor. 

25 Mr. Galmore: No objection, Your Honor. 
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1 The Court: Admitted without objecti'on. 

2 (Whereupon, State's Exhibit-Number 35 entered 

3· into evidence. ) 

,; 4 Ms'. Lively: Thank you, Your Honor, may I 

5 publish to the jury at this time? . 

6 

7 

The Court: 

Ms. Lively: 

'Yes, you may . 

Thank you. 

296 

8 (Whereupon, State's Exhibit Number 35 played in 

9 ,open'Court.) 

Ms. Lively: Thank you, Ms. Carmichael~ Your 

11. Honor, I have no further questions at this time.' 

12 The Court: Mr .. Galmore and Ms. Grabert-

13 Lowenstein? 

14 Ms. Grabert-Lowenstein: I have no questions, 

15. Yo:ur Honor. 

-16 'The Court: Mr. Galmore? 

17 Cross Examination' 

18 By Mr. " Galmore: 

19 Q Ms. Carmichael, how long have you been 

20 working with the county 911 system? 

21 A Nineteen years. 

22 Q And I suspect you've taken a'lot of 911,. 

23 calls' in that time? 

A Yes. 24 

25 Q Do you generally ask people to provide you 

231 
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1 with information on those phone calls? . 

2' A Yes. 

3 Q You ask for medical information when you 

4 need it? 

5 A '. ,Yes. 

297 

6 Q Sometimes you have to ask' for directions if 

7 you, don't know' where the house is at? 
. " 

8 
" , . '.' A Yes. 

9 Q, And you' as.ked questio!ls of Ms. Gorman on 
" , 

10 that tape; is that correct? 
,~ " 

11 .; A . I'm the' records c'ustodiao, .r didn't 

'12 actually take the .call". 

13 ,Q .Oh, that's not you talking' on that tape,? .' 

'~A A No~ 

15 Q Op, okay. 
~l 

16 The Court: I was wondering .when·you were going 

17 to realize. that, Mr .. Galmore. 

18 Mr.' Galmore: Not a problem, nota problem, not 

19· a problem. 

20 Q (Continuing) Do you know the distance from 

21 the nearest fire house to the trailer on Highwa'y i29? 

22 " A No. 

23 Q Did it appear that the questions that were 

24 asked were answered appropriately? 

25 A To the best of the ability, yes, due to the 
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circumstances. 

2 Mr. Galmore: Yes, ma'am, thank you very much, 

3 Ms. Carmichael. 

4 A You're welcome. 

5 Ms. Lively: Your Honor, we would ask that Ms. 

6 Carmichaei be excused. 

7 

8 

9 

10 

11 excused. 

12 

13 

The Court: Any' objection? 

Mr. Galmore: No, sir. 

Ms. Grabert-Lowenstein: None, Your Honor. 

The Court: Thank you, Ms. Carmichael, you're 

Ms. Lively: Lieutenant Timothy Rainbolt. 

Lieutenan~ Timothy Russell Rainbolt. 

14 

15 

being first duly sworn, testified as follows: 

Madam Clerk: Please state your full name and 

16 spell your last name for the Court? 

17 The Witness: Timothy Russell Rainbolt, r-a-i-n-

18 b-o-l-t. 

19 Direct Examination 

20 By Ms. Lively; 

21 Q 

22 occupation? 

23 

24 Rescue. 

25 

A 

Q 

.Mr. Rainbolt, what is your, your title and 

I ,om a lieutenant for Horry County Fire· and 

How long have you worked for Horry County 

233 
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1 Fire and Rescue? 

2 

3 

4 

5 

require 

A 

Q 

extra 

A 

Fourteen 

And what 

of you? 

I'm 'the 

years. 

does the lieutenant 'position 

shift supervisor and basically 

6 tasked with training, paper work of thestatio~ to make 

7 sure that projects aie getting done, mapping, pre, pre fire 

8 surveys, things like that. 

9 Q Where, what station do you actually, I 

10 guess, get· calls out o~? 

11 

12 

13 

A 

.Q 

A 

I work out of Station 27 right now. 

Where is that? 

That's on Highway 310 and Highway 22, the 

14 brand new station therein the corn field, two-acre corn 

'15 field, it's right there on the corner. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Bay Water 

there? 

Q 

A 

Drive 

Q 

A 

Okay, and is that in'Aynor? 

Actually it does have an Aynor, it's 2501 

Aynor address. 

And how long has been new station been 

We've been there for almost two years, 

February will be two years. 

Q In July of 2008 what station or where was 

the station you were working at? 

A I was working at Station 24 which is in the 
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1 Town of Aynor. 

2 Q In the town of Aynor, all right, and I 

3 guess that leads up to my next question, were you actually 

4 working on the day of July 14th, 2008? 

5 

6 

A 

Q 

Yes, ma'am. 

And when you were working on that date did 

7 you have an ,opportunity to respond to a 911 call? 

8 A Yes. 
" 

9 Q will you, please, tell this jury what 
, 

io information you had in regards to what kind of scene that 

11 you were 'driving 'in to? 

12 A We were, we were dispatched to a medical 

13' call at the time and pretty much th~, the, can I refer to 

14 my notes, if that's okay? 

15 Q Anything to refresh your memory will be 

16 fine? 

17 A usually when they tone it out they'll tone 

18 it out as a, I believe it was toned out as a shortness of 

19 breath, I believe, or a seizure, I can't quite'recall what 

20 it was, but it's respond for a back up as a first responder 

21 for the medic unit which has Medic 8 which was coming from 

22 ' their station which is away. 

23 Q Okay, so you weren't the medic unit? 
e 

24 A No, we were an ~ngine company. 

25 Q Okay, and who was on a part of the medic 
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1 unit? 

2 A The'medic unit that carne was Medic 8 was 

3 Erica Rosenthal and Brian Bussa. 

4 

5 

6 

7 

,,8 

Q Okay, and who would have been in your, who 

would have been with you for your first responder? 

" A , My engine company that day was. Travis Rabon, 

and" Ken Norton was riding a~ong, so there was threeof.us 

on the engine, and then the tone'went"out, how our tones 

9 drop Engine 9 is a volunteer station, they initially, that 

10' area they didn't get out.so~hey tone as well so you will 

11 get that first responder response and so we went and then 

12 some of their voluntee'rs came by ~.O. V~, "which is their own 

13 vehicles .. " The engine itself did' not respond, Engine 9 

14 its'elf did not respond. 

15 Q Okay, so after you got the tone about how 

16 long was it before you actuaily arrived on scene? 

17 A We were dispatched at 18:07 which is 6 

18 p. m., 6: 07 p. m., 'and we arrived on location at ,6: 13 so 
,. 

19 that's just, about., six minutes. 

20 Q Who was tpe first person to go into the 

21 home? 

22 A That would be me. 

23 Q Tell the jury at that time was it, it was 

24 July around 6:00 so was it still daylight? 

25 A Yes, it was. 
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1 Q All right, and did you observe any people 

2 in the front yard; do you recall? 

3 A The only thing I really, recall right n'ow 

4 for certain was when I made entry into the house a 

.5 gentleman, who I though~ was the father, wa~ holding the 

6: patient sitting down on the couch and on the right ,hand 

7 side of the couch and it was a single wide trailer. 

8 Q Okay, okay, and whenever you, so whenever 

9 you observed this what was the first thing that you, that 

10 you're trained to'do? 

11 A Well as you walk in you're ,sizing up the 

12 scene of what you have and then'you're planning accordingly 

13 .to what your intervention is going to be so you get a 

14 little bit of a heads up with'the 911 call. 'It is a 

15 medical call so we bring in our'medical equipment to, you 

16 know, have it with us in case we have to render aid and 

17 then as you're walking in you're sizing up what do I have. 

18 I initially saw the gentleman setting there holding a young 

19 child and the child had a diaper on and so you go up to the 

'20 gentleman, you go, hey, what's going on, and then they 

21 relay to,you well this,this is what I have, and theh you 

22 start asking your questions and then you begin your 

23 

24 

25 

interventions to help the child or the patient. 

Q Okay, and so it was a medical call so were 

you aware as soon as you went into that home who was the 
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1 person that the call had been made on behalf of? Was it 

·2 obvious? 

3 A Oh, yes, it was obvious that the child was 

4 the patient, that's why, why we had to "be there was to 

5 treat the. child, that there was 

6 Q What did you observe regarding his 

7 condition? 

8 .A He was ina pretty grave conditionj he 
. 

9 appeared to be having a seizure at the time and it was a 

10 priority patient. We, we started rendering aid 

11 au~omatically and while we were' giving aid to the patient 

12 wei started with oxygen. and sizing up, you're asking the·' 

13 gentleman q1:lsstions,hopefully trying to maybe find allude 

14 to what, what's triggering the, at that time it appeared to 

15 be apparent seizure activity. 

16 Q And ·why do you ask those kind of questions 

17 about what possible or is it like cause or mechanism, what 

18 you were asking? 

19 A Well what you're doing is acronyms or like 

20 sample history which is signs and symptoms, allergies, 

21 medicine·s,· past, past history, last oral intake, events 

22 leaning up and, so there's different acronyms and you 

23 basically go like my questions to, to the gentleman was 

24 like has the child been sick because in my, my experience 

25 kids of that age if they get a spike in fever that fever 
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1 will seizure so the majority of calls you go to if you have 

2 a fever spiked and a seizure presenting you're thinking I 

3 probably have this so, of course, you know the questions 

4 has the child been ill, has, has he been sick, has he had a 

5 fever which the man said, no, no, then what was he doing 

6 and they had said that he was at a nap and he had just 

7 risen from his nap and this is how they found him in this 

8 
., 

condition. 

9 Q Were any other explanation or information 

'10 regarding the child's medical history provided to you 

11 whatsoever? 

12 A Just that, can I refer again? 

13 Q Absolutely. 

14 A They said he had not been sick and was put 

15 down for a nap at 3:30. They found him in the condition we 

16 witnessed upon our arrival which was the seizure-like 

17 activity, and that's we began placing the child on high 

18 fluid oxygen and beginning to set up for an I.V. and that's 

19 when Medic 8 arrived and I made the call to Medic 8 we will 

I 

20 . meet you outside because this child needs to be transported 

21 asap to the hospital and obviously the fire engine can't 

22· transport to the hospital. 

23 Q Okay, and who was in the Medic 8, the 

24 actual transport vehicle that came? 

25 A That was Erica Rosenthal and Brian Bussa, 
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1 they were the medic qrew from Medic 8. 

2 

3 

4 

Q 

A 

Q 

And who carried I11III out of the home? 

I did. 

And when you carried him out of the home 

5 who did you hand him to? 

6 A Erica Rosenthal. 

7 Q Were his eyes open at that time? 

8 A Y~s, and they were open to, to me, yes, he 

'!9 was just, just kind of a, I don't know if ya'll have viewed 

10 seizures before but you kind of get the kind of a snoring 

11 type respirations. You're just kind of making motions like 

12 a, it's called tonic-clonic and basically at that time our, 

13' our experience is the child needs to get some valium to 

14 take him out of the seizure activity and our engine company 

15 ; 'd~esn't carry that. The medic company does, so it was 

16 we'll meet you out there, we'll get him in there and get 

17 the I.V. established s~ we can get that medicine on board 

~8 which as Erica comes in later will tell you was what 

19 happened. 

20 Q Okay, and so was that the conclusion of 

21 what your job duties were that day? 

22 A Yes, once, once we transferred care to, to 

23 the Medic Unit I supplied one of my men and I believe it 

24 was Ken Norton to drive the Medic Unit so she could have 

25 Brian Bussa in the back to help her do pa'tient care so they 
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1 could have two and I thought was the mother she rode in on 

2 Medic 8 sitting up front and we made sure she was situated 

3 in the front of the· ambulance .. 

4 Q Okay, all right, so who you believed to be 

5 the mother got in the ambulance? 

6 A Yes~ yes, she actually rode to the hospital 

7 with the medic crew i.n the front seat with the seat belt on 

8 per our protocols. 

9 Q okay,. all right, and so was that the last 

10 thing that you did? 

11 

12 service. 

13 

A . That was it for me and we went back in 

Ms. Lively:.Okay, thank you, Lieutenant 

.14 Rainbolt, answer any questions the defense may have. 

15 Ms. Grabert - Lowens tein :, Just a couple of 

16 ques1:ions I Lieutenant.' 

17 Cross Examination 

18 By Ms. Grabert-Lowenstein: 

19 Q: Who did you get most of the information 

20' from that you were· telling us you received? 

21 A I was, I was asking basically the gentleman 

22 who was holding the child cause he was holding the child 

23 when I got theresa that's who I was addressing my 

24 questions to. 

25 Q Did you address any questions to Ms. 
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1 Gorman? 

2· A· I may have, I don't .. recall ~ I believe she 
r" 

3 may have been in the kitchen or not where' I was c'7use wh!=n 

4 we, where the' child was holding we start treating him right 

5 there on the floor .. 

6 Q And when you say the gentleman holding him 

·7 do you see that person in the courtroom? 

8 .' A I ,believe i't's going to be that gentleman . . " ~ 

. . 
9 next to your left, I :bel,ieve, it's hard to tell.·' 

10 Q Do you recali"'his demeanor,· how he was 

11 acting?" 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Kind of calm. 

QWas he' concerned about what was-going on? 

A Yeah, I would imagine, I mean I don't, not, 

not like. in a ,panic or frantic or teary eyed or like o.h, my 

gosh, you know, this is something grave going on but just 

kind of like~ yeah, we found him like this 'when he got up 

from his nap .. 

. Q . Trying to keep it together? 

A Yes, you could say that. 

Ms. Grabert-Lowenstein: Okay, all right, thank 

you. 

A YeS. 

Cross Examination 

By Mr. Galmore: 
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1 Q Lieutenant Rainbolt, I believe you 

2 testified that it took about six minutes for yqur engine to 

3 get to the house? 

4 

5 

6 

7· 

8 

9 

10 

A Yes, sir. 

Q Okay, and do you know how long it took for 

Medic 8 to get over there? 

A I briefly·looked at the times and I believe 

it was the same dispatch time as us and I think that they 

arrived at 18:20, 6:29, I believe. 

Q Okay. 

11 A They were coming· from their station,' I 

12 believe. 

~3 .Q, So they're not stations with, they're not 

14 stationed with 

15 A NO, we have Medic 24 that runs our station 

16 and I believe they were on another call that's why Medic 8 

17 was toned, but in my, in my report, ~f I .can refer to it? 

.18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Yes, sir? 

It actual shows Medic 24 being dispatched 

at 18:20 and getting there at 18:23 and Medic 8 toned at 

18, 6:07 p.m .. and getting there at 6':20, so the second 

medic unit was toned at 6:20 once Medic 8 went on location. 

Q Okay. 

A But they weren't, they weren't utilized 

cause they., they went back in service at 6 :32. 
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:1, Q Medic 24? 

2 A Medic 24 did, yes, sir, Medic 8 once they 

3 transported medic unit. 

4 Q Now you said you entered into the house and 

5 you spoke with the gentlema,n that was holding the baby? 

6 A Yes, 'sir. 

7 Q Did any of your other five men enter the 
" 

8 hquse with you? 

9 A Yes,' sir. 

10 Q ,Did you see' anything out of the, ordinary 

11 when you entered the house? 

12 A Not th~t, not that I can recall. I just 

13 remeimber walking into the house seeing him set' 'on the right 

'14 e~d of ,the' Gouch. If you know the layouts of most single 

15 wides ."re:,prettY·,similar. It's like you have the livIng 

16 room area and then you go to a hallway that's kind of 

17 narrow at the end of the living room area so the couch was 
.. 

18 kind 'of along that, like if you walked in along that back, 

19, wall he was on the right side. 

20 Q Well let me hand you what's been marked as 

21 Stiite"$ Exhibit 16 for identification and can you point out 
'1 

22 ,to the jury what you're talking apout? 

23 A It would have been right here where the 

24 couch w~ei. 

25 ",:~ Q Okay, so you entered in from? 
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'"I· 

A 

'0, 

The 

Mr. 

A 

Q 

Front door, yes, sir. 

. Front door section? 

Court: .Be sure the jury can see now. 

Galmore: Yes, sir. 

(Continuing) Were ya'll able to see it? 

When you said you were referring to where 

7. the couch was, can you point/to it? 

8. A 

9 the wall. 

. 10 Q 

11 some kind of 

12 

13 

14 

15 

16 

blood on 

A 

Q 

the 

A 

Q 

I·believe it would have beEm right here on 

All right, did the house appear to be in 

disrepair? 

Not that I could recall. 

Okay, .did you see blood on the floor or 

walls or anything like that? 

No, sir. 

Did you see any object that had any blood 

17 or hair or skin on it? 

18 

19 

A 

Q 

No, sir. 

Was there anything such, I guess, vomit or 

20 any bodily fluids of any kind that were in the living room 

21 area? 

22 

23 

A 

Q 

Not that I saw. 

Do you recall if there were any broken 

24 objects, broken windows, broken plates, dishes, anything on 

25 the floor' that seemed unusual? 

'245 ... 
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1 A No; sir. 

2 Q 'Your immediate course of treatment was to 

3 give the patient oxygen? 

4 A High flow oxygen, yes, sir. 

5 Q And to give him an I.V.? 

6 A Yes, we started establishing the I.V. and 

7 that's when the medic unit arrived and that's when we 

8 transferred him to th~ medic unit for immediate t!ansport, 

9 we tnadethat decision. 

10 Q Did you see any bruises on the body? 

11 A Not that I can recall" when' I was sizing 

12 him up basically what was standing out to me was the 

13 seizure activity and so with the years of experience you're 

14 thinking well' did she, did the child have a fever, a fever 

'15 spike and that's where I had asked had he'been sick and 

16 s'tuff and he said, no~he had not been sick. 

17 Q Yes, but if there, if there were something 

18 unusual such as bruising on the body such that it caught 

19 your ey~ you would have written that in a report? 

20 A I can't write it on my file report but in 

21 the transfer of care it would have been noted to the Erica 

22 ~osenthal and it would have been marked on that. 
~ 

23 Q All right. 

24 A These, these reports the different reports 

25 are public records so anybody can go to them so for HIPAA 
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1 violations I can't write but only pretty generic comments. 

2 Q Yes, sir, yes, sir, did, did the child 

3 appear to have any broken bones when you, when you went 

4 into the house? 

5 A Like an obvious deformity? 

6 Q Yes? 

7 A No, sir. 

S Q Why did you say you addressed the gentleman 

9 that, that was holding the child? 

10 ,A Because he was holding the child and that 

11 was the patient so with him holding the child he was the 

12 one that was there ,so that's who I spoke with. 

13 

14 

'Q' 

A 

Well it makes sense to talk to that person? 

Yeah, he's holding the child so as I even 

15 wrote inhere I, assumed that was the father and I said, 

16 hey, you know, and the questions directed what have you 

17 got, what's going on with the child, and ,we went from 

18 there. ' 

19, Q And you, you weren't ,out there at the house 

20 to conduct any type of police or DSS investigation, were 

21 you? 

22 A No, sir, we were actually just toned there 

23 for a'medical call. 

24 Q So you didn't do a walk through of the 

25 house or anything like that? 

241,-, 
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1 A No, sir, we went in there, we addressed the 

2 patient, treated the patient and got him transported to the 

3 hospital as quickly as possible. 

4 

5 

6 

Q 

A 

q 

Got him on the Medic 8 ,as possible? 

Yes, sir. ' 

I think you commented that the child was 

7 making some kind of noises during the 

8 A Yeah, usually when there's seizure activity 

9 you will get 'a possible either some respiratory issues 

iOgoing on and he was making kind of tho~e sounds, obviously 

11" that's where we were with the oxygen, getting the oxygen on 

12 board and a lot of times with the seizure activities you 

·13 will get a little bit of oxygen' deficiency so you' want to 

14 get oxygen to them. . 

15 Q Okay, when you looked at this child and 

16 gayehim an I.V. and, gave him some· oxygen did you see any 

17 apparent injuries to the child's head? 

18 A No, nothing that, nothing that stood up 

19 like if you're asking like for a deformity, battle signs, 

20 bruises,' anything like that I did not see at that time. 

21 The intervention" like I said I did, is I, put a mask on him 

'~2 and we set up an I.V. as we actually prepare an I.V. The 

23 I.V. stick was made in the medic unit cause they got there 

24 right when we were getting ready to do that so instead of 

25 delay transport time we went ahead and began the I.V. in 
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1 the back because what he needed at that time with what he 

2 was presenting was the Valium to take the seizure activity 

3 out because that's what we figured at the time he was 

4 presenting with. 

5 Q Do you know if Medic 8 administered the 

6 Valium? 

7 A Yes, they did. 

8 Q But you weren't riding on Medic 8? 

9 A No, sir. 

10 Q You were back on your engine? 

1:1 A No, sir. 

12 Q And you felt that ,it was significant enough 

13 to assign one of your fireman to drive the ambulance? . . .. 

14 A Yes, we do that, when we have a significant 

15 patient where they need more hands in'the back 'and we have 

16 the manpower we definitely give them a hand. We had three 

17 riding the engine that day so I gave them one of my mine to 

18 drive, yes, sir'. 

19 Q And is it unusual for a family member to 

20 ride in an ambulance also? 

21 A No, it's not unusual, it's all in the 

22 nature of the call. If, if, you know, it's something that 

23 they might be there' especially with children, parents. are 

24 usually going to ride with children. 

25 Mr. Galmore: Yes, sir, all right, thank you, 

249 
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I 

1 Lieutenant, no 'further questions. 

2 A 'Yes, sir'. 

3 Ms. Lively: No further questions, Your Honor, 

4 may he be excused from his subpoena? 

5 The Court~ Yes, any objection? 

6 Ms. Grabert-Lowenstein: Your Honor, I just have 

7 one follow up questi~n if I may? 

8 The Court:, Yes. 

9 Recross Examination 
',' . 

,10 By Ms. Grabert-Lowenstein:' 

11 Q Sir, you indicated you put the oxygen mask 

12 on. That was to assist the breathing, that wasn't because 

13 h~ wasn't br,eathing whem you got there, correct? 

14 A Yeah, he was breathing, it was to assist 

15 the breathing. 

16 Ms. Grabert"':Lowenstein: 'No' further questions, 

17 Your Honor. 

18 The Court: All right, you're excused from your 

19 subpoena. 

20 A Thank you, sir. 

21 Ms. Lively: Erica Rosenthal. 

22 Erica Rosenthal 

23 being first duly sworn, testified as follows: 

24 Madam Clerk: Please state your full name and 

25 spell your last name for the Court? 



Ms. Rosenthal - Direct Examination by Ms. Cote 

1 The Witness: Okay, full name is Erica Lee 

2 Rosenthal, last name is spelled r-o-s-e-n-t-h-a-l. 

3 

4 By Ms. Cote: 

5 Q 

6 A 

7 Q 

8 A 

Direct Examination 

Ms. Rosenthal, where are you employed? 

Horry County Fi~e and Rescue. 

And what's your job there? 

A firefighter paramedic. 

316 

9 Q Can you discuss for the jury a little bit 

10 of your background and training as a firefighter paramedic? 

11 A I've been practicing as a paramedic for the 

12 last four and a half years, roughly, and approximately five 

13 years before that was an EMT basic on the' national registry 

14 level. I've got an associates degree in para medicine. 

15 Q Were you working as a firefighter paramedic 

16 back on July 14th, 2008? 

17 A Yes. 

18 Q Did you have reason to respond to 2867 

19 Highway 129 on that day? 

20 A Yes. 

21 Q Did you have any information about what 

22 type of call you were responding to? 

23 A The initial dispatch was for a shortness of 

24 breath of a pediatric patient. 

25 Q And what time were you dispatched? 

251 
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1 Would it help you to refer to your notes for refreshing 

2 your memory? 

3 A" 'At approximately 6:00. 

317 

4 Q Okay, and what time did you arr.ive at that 

5 location? 

6 A About 6: 20. ' 

7 Q Who else was with you in the, was it Medic 

8 8? 

9 A Medic 8. 

10" Q Is that right? 

11 A Yes. 

12 Q Who else was with you?" 

13 A Brian Bussa. 

14 Q What sort of scene did you encounter when 

15 you arrived at that location? 

16 A Prior to arriving on the scene we were 

17 notified by the on scene engine company that they had a 

18 pediatric seizure and that when we arrived to just prepare 

19 for them bringing the child straight to us at the 

20 ambulance. 

21 

22 happened? 

23 

24 

25 

Q 

A 

Q 

A 

And so when you arrived is that what 

Yes. 

Who brought the child to you? 

Lieutenant Tim Rainbolt. 



Ms. Resenthal - Direct Examinatien by Ms. Cete 318 

1 Q And what did yeu de as seen asyeu received 

:2 him? 

3 A I put the child en the stretcher and 

4 centinued exygen administration and then attempted I.V. 

5 access. 

6 Q Okay, what sert efstate was the child in 

7 when yeu arrived? 

8 A The child was very lethargic, still 

9 seizing'. 

10 .Q And what sert ef behaviers was he 

11 exhibiting as he.was seizing? 

12 ,A He had a right-sided gaze and he was very 

.13 lethargic. 

14 

15 

16 

Q 

A 

Q 

Was he pes turing at that time? 

Yes. 

And will yeu, pl,ease, ceuld yeu mind, ceuld 

17 yeu mind shewing the jury what pesturingis, it· might leek 

18 like? 

19 A Pesturing goes in two. different ferms where 

20 yeur arms push eutward and then theeppesite is with yeur 

21 arms inward, the same goes fer yeur legs. 

22 Q After you loaded ._ ente the ambulance 

23 did anybody: else get in the ambulance with'yeu? 

24 

25 

A 

Q 

Yes. 

Who. was that? 

253 
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1 A I donr t recall who the driver was. 

2 Q Okay, and ~as Mr. Bussa in the back with 

3 you? 

4 " A Yes; 

5 Q Treating_ 

6 A Ye~. 

7 Q Did IIIIIIII grandmother get in the 

8 ambulance as'well? 

9 

10 

A 

Q 

~es, she 'rode 'in the front passenger, seat. 

Were you able to co~municate with her while 

11 you were treat~ng _ i!i 'the back?' ' 

12 A Yes~ ther~'s a window ~hat separates the 

13 compartment, the patient, care compa.rtm,ent from the front of 

14 the cab., 

15 Q And were you able to ask her questions 

16 regard.ing _ medical history,. "anyt.hing that he',s 

17 allergic to, .things of that' nature? 

18 

19 

20 

21 

22 

A 

Q 

'A 

Q 

A 

Yes. 

And did.she give you tha~ information? 

Yes. 

What did she tell you? 

She mentioned that I11III had suffered fire 

23' ant bites previously in the week and was treated for that. 

24 She mentioned that he had not been. sick, he had not struck 

25 his head, he had not fallen, ,and she' had not noticed any 
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,,:'r~:',i/ : ~, fevers ear ~ier O:i:n s::e t:::k y:: :::y ~he last time she 
.... . ':: ~.: administered that Xyzal. medication? 

·0 : \' ji 

~;-";: ~ A The day of the injury and that was it . 
. ":', 

. " ... 
5 Q Was t~~t the only time that it was given to 

. ! 

6· him? 

7 A Yes. 

8 Q Was he responding to, was I11III responding 
: . ..... 

9 to you and your treatment? .. . . , . 

10 .A No, after he received the initial dose of 

11 Valium he, he stopped seizing. 

12 Q May I interrupt you, I'm sorry? 

13 A Sure. 

14 Q Is Valium given, what's the purpose of 

15 giving him Valium? 

16 A Valium is given as a relaxant and sedative; 

17 ·it;s protocol for a seizure patient. 

18 Q Okay, please con~inue, I'm sorry. 

19 , A It's okay, I forgot· your question, I'm 

20 sorry. 

21 Q What, what.types.of aid were you· 

22 administering to him in the back of the ambulan.ce as you, 

23 were you taking him to the hospital? 

24 A Yes, once we were able to secure the I.V. 

25 line and stop his seizing we moved in route to the 
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1 hospital. He received the I.V. line oxygen, cardiac 

2 monitoring, and then a full physical exam. 

3 Q What did you notice or observe in that 

4 physical as you did that physical exam? 

321 

5 A He had a right-sided gaze, hie pupils were 

6 dilated but they were responsive. They were sluggish to 

7 resP9nd but not uncommon for a seizure. 

8 Q Were you able to obtain a blood pressure 

9 from him? 

10 A No, at that time we did not have pediatric 

11 eqUipment small enough for_ 

'12 

13 him? 

.14 " 

15 

16 bz.eathing? 

17 

18 

Q 

A 

Q 

A 

Q 

And,did you have an oxygen mask placed ,on' 

Yes. 

That was done, obviously liliiii wa~ 

'Yes. 

As ya,' il were riding to the hospital did' 

19 'Ms. Gorman give you any other information about his general 

20 overall demeanor as a child? 

21 A Yes, may I refer to 'this, I noted most of 

22 it in the report. I asked, let's see, I asked whether or 

23 not he had been sick, whether or not he had fallen, whether 

24 or not he had any fevers, and one of her statements to me 

25 was that he's been whiny and lethargic since the ant bites 
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1 previously, and the other statement was, and I'll have to 

2 paraphrase it for you, it was three years ago, that she's 

3. raised several children in her lifetime and. never seen such 

4 a bad one. 

5 

6 

7 

Q 

A 

Q 

And did you note that in your report? 

In my verbal r~port to the physician I did. 

But did you, was it an oversight that you 

8 didn't put it down in your report?· 

9 A I try to only document exactly what I can 

10 remember verbatim from a person. 

11 Q. So that general statement that she made did 

12 that stick with you? 

13 

14 

15 

A . Yes~ 

Ms. Cote: Beg the Court's indulgence? 

Q (Continuing) By'the time you got to the 

16 hospital what ,was, what kin~ of state was he in? 

17 A I11III was posturing, he had still been 

18 posturing. His right-sided gaze had not changed, his 

19 

20 

. 21 

22 

23 

24 

pupils were now. more dilated than they previously had been 

and he was still, still breatJ;dng very rapidly as well as 

his heart rate was elevated . 

Q When you say the right-sided gaze what does 

that mean? 

A rypically when there's a brain injury that 

25 occurs your eyes will point to the side of your brain that 
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1 has been injured. 

2· Ms. Cote: Thank you, I have no further 

3 questions, please answer any questions the defense may 

4 have. 

S Cross Examination 

6 ~y Ms. Grabert-Lowenstein: 

7 

8 - Q GoodAf~ernoon, . rna' am.' When you received 

it was from the lieutenant who just spoke 

9 'previously, co'rrect? 

10 

·11 

12 

13 

14 diaper? 

15 

'A·· 

Q 

A 

Q 

Yes. 

How'was _ dressed? 

I don't recall. 

Do you recall whether he had a shirt on, a 

I believe he had a diaper on, I couldn't 

16 tell you what clothing he was wearing, though. 

17 Q Okay, he had the oxygen mask to aid in his 

18 breathing, once he, you got him into the unit you said you 

19 did a physical exam? 

20 

21 

22 

23 

24 

25 body. 

A 

Q 

A 

Q 

A 

Yes. 

Did you note any bruises? 

No. 

Any broken bones that were obvious? 

There was no obvious deformity to IIIIIIII 
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1 Ms. Grabert-Lowenstein: . . -, .No further questions. 

2 Cross Examination 

3 By Mr. Galmore: 

4 Q So you never entered the home on Hi~hway 

5 1291 

A Correct. 

7 Q . You p~lled into the parking lot or the 

8 driveway and that's when Lieutenant, .when the Lieutenant . ,-

9 brought I11III out to, to Medic 8? 

10 A ~es.( 

1 Q ., , Okay, you said you asked -Ms. Gorman some 

12 questions and did she answer your questions? 

13 A· Yes. 

14 Q 'She gave yot,;,medical h:istory information 

15 'about the ant bites? 

16 

1.7 

18 

19 

20 

21 

A 

Q 

A 

Q 

A 

Q 

Yes. 

She told you that he had not been sick? 

Correct. 

And that he did not have a fever? 

Correct. 

And she 'also told you that he hadn't fallen 

22 and he hadn't struck his head? . 
23 A Correct. 

24 Q 'Did you see any bruises on his body? 

25 A No. 
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1 Q Did yOl,l "se'e any; cuts on his body? 

2 A' No. 

3 Q And you also 'said that she made a comment 

, 4 'that' ,she's raised many kids and she never saw qne as bad as 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Correct.' 
" ' 

,Q 'And you- said that comment, was, not 'listed in 

your written report? 

A , Correct ~ 

Q Did you puti'::' in'· any report at all? 

AMy verbal~report t~) the physician. ' 
" 

, QDidyou follow up with that, well what do 
" 

you mean, ma'am? 

A 'The child began to s~ize again so, ;no, I 

did not. 

Q Do you know if' she was referring to his 

medical, conditio#, or if she was referring. to something 

else? 

A I don' t. 

Mr. Galmore: No further questions" thank you. 

Me. Cote:" Your Honor" I have nothing further 

Ms~ Rosenthal. I'd ask that she be excused from her 

subpoena. 

Ms.' Grabert-Lowenstein: No further questions, 

25 Your Honor. 

,;. 
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1 The Court: All right,you're excused, any 

2 further need for this witness? 

3 Ms. Cote: No I Your Honor. 

4 The Court: Mr. Galmore? 

Mr. Galmore: No, sir. 

Ms. Grabert-Lowenstein: No, Your Honor. 

5 

6 

7 

8 

9 

The Court: You're released from your subpoena. 

10 

1 

A Thank you. 

The Court::Witness? 

Ms. Lively: Yes, Your Honor, the State would 

call Tina Millan to the stand. 

12 Tina Shaw Millan 

13 b~ing first duly"sworn, test'ified as follows: 

14 Madam Clerk: Please state your full name and 

15 spell your l'ast name for the, Court? 

, , 

16 The'Witness: Tina Shaw Millan, and that's m-i-

17 l-l-a-n. 

18 

19 By Ms. Lively: 

20 Q 

21 A 

22 room. 

23 

24 

25 

Q 

A 

Q 

'Direct EXamination 

Tina, where do you work? 

I work at Conway Hospital in the emergency 

And how long have worked there? 

Five years and about six months. 

And what are your specific duties in the 
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1E .R.? 

A I am a registered nurse . . 2 

'3 Q ~d in regards to, have you had any other 

4 kind of training in any other areas or background in 

5 medical profession? 

.7 .. 

8 

A 

Q 

A 

Yes, I have. 

And what are those? 

I worked at MUSe in the neurological reu 

9, and also the surgical trauma neuro reu. 

10 Q 

11 A 

And how lo.ng did you work in that capacity? 

Weil +. started off as a tech first and then 

12 I worked ,four years there while 'I was in nursing school and 

13 then worked there fo~ a year to a ye~r and maybe three 

14 months as a nurse. 

15 Q Have you had, have. you had quite a bit of 
" , 

16 experience in seeing traumatic inj~ries in the emergency 

17 .room? 

18 

19 

A 

Q 

Yes, I have. 

And·in regards to that are you usually one 

20 of the first ones that get to see a patient whenever 

21 theY're brought into the emergency room for treatment? 

22 ·A Yes, ram. 

23 Q All right, and how long have you worked at 

24 Conway Medical again? 

25 A Five years and about six months. 
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1 Q Okay, and whenever you, when you started 

2 there did you start there as an R.N.? 

3 A Yes, I did. 

4 . Q . Okay, and were you always in the E.R. 

5 department? 

6 A Yes. 

7 Q All right, now, ·Ms. Millan, did you have an 

8 

9 

10 

11 

12 

13 

14 

15 

opportunity to be working in your capacity as an R.N. on 

the afternoon or evening of July 8th, or not July 14th of 

2008? 

A Yes. 

Q Tell the jury who all was there with you 

that day working in the E.R.? 

A Myself, Debbie Warran was our charge nurse, 

Dr. Cacace was our doctor that was on, and there was also 

16 Lisa, she was the R.N. prior to me coming on. 

17 Q What time did you come on that night? 

18 A At 7:00. 

19 Q All right, and what time, does your shift 

20 go from 7 p.m. to 7 a.m.? 

21 A Yes, it does. We usually stay about thirty 

22 minutes after our shift especially if there's something 

23 'goi~g on, so I usually come in at 6:53 is my clock in time 

24 and then we come in to the back and get report. 

25 Q And were you on time for work that evening; 
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1 do you recall? 

2 A Yes, I 'was. 

3 ,Q And did you have an opportunity to come in 

4 contac,t with a toddler on July the 14th, 2008, in the E. R.? 

5 A Yes. 

6 Q Okay, please tell the jury what you recall 

7 seeing whenever you first came into contact with this 

8 toddler? 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

A 

Can I refer to my notes? 

Abl:folutely. 

Okay, could I grab them now? 

Sure, go ahead, that's fine. 

I was, it was actually Room 9 cause I 

14 remember the room number,this child,came in and I was told 

15 he'had been seizing since 6:00 from the day shift nurse 

16 that was on which was Lisa, and then when I immediately 

17 observed him I found that he was, and I'll read from my 

18 notes which I documented, that he was unresponsive, he was 

19 posturing, which is an abnormal flexion, and also seizing 

20 at the time, and he had no response whatsoever and his 

21 pupils were dilated. 

22 Q And in your experience in dealing with 

23 traumatic injuries in theE.R. what was, what did you 

24 consider his prognosis to be at that time? . 
25 A Very critical. 
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1 Q. ,Okay, and whenever you actually had the 

2 opportunity .. to'make thqse observations were there any other 

3 people in that Room Number 9 with you when you were caring 

4 for the, child? 

5 A ,Yes, at that time there was Lisa, still 

6 cause she w~s giving me report, and I was also observing 

7 Dr. cacace. w~ also ,had the two family members that came 

8 in with ,;the child which was the bQyfriend and 'the 

9 grandmother. 

10 Q Okay" now when you were in the room with 

11 the child what were ya'll doing immediately to try and 

12 treat his sympto~s? 

13 . A We 'were giving him medication to stop the 

14 seizing and we were a~so putting in the I.V.'s and drawing 

15 blood like we normally do on all of our patients~ 

16 Q Okay, and who' provided you with a history 

17 as to any injuries or, you know, illnesses in resards to 

18 this p~rticular child? 

19 

20 

A 

Q 

: ~he grandmother. 

, AlI.right, and do you see the grandmother 

21 in the courtroom now? 

22 A I can't 'remember her face as much but it's 

23 been a ,long time, 2008. 

24 Q Okay, and what information did the 

25 grandmother provide to you? 
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1 A She had told us that he had been seizing, 

2 . she had also told us that 'he was'on a'medication. She 

3 didn't really' tell us why he was on that medication, which 

4 we knew what the medication was. She· a·lso told us that he 

5 ha<l-n't fallen or anything and ,we were told by the 

6 grandmother, you know, that at.first she was the mother and 

.. 7 then, stated she, was the grandmother,of the, child. 

8, Q Okay, what medicatiortwas reported to you 
( 

9 , as being the one that the, child'was on? 

10 A Xyzal. 

11 Q 'Xyzal, and were you familiar with that 

12 medication? 

13 A Yes, .. 

14 Q All right, and did she give you app~oximate 

15. time line as to when the.last time' the' child would have 

16 received ·that med~cation?, ' 

17 

18. 

19 

20 

A 

Q 

A 

Q 

,Yes, can I refer to my notes? 

Please do. 

She said it was on 7-11-2008 a't 21: 00. 

Okay, and t'heday that of his visit was 7-

21 14-2008, correct? 

22 A Correct. 

23 Q Did she tell yoti what amount of that 

24 particular medication that she was administering to the 

25, child? 
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1 A Yes, she did. 

2 Q How much? 

3 A I'm going to review my notes, 2.5 

4 teaspoons. 

5 Q Two point five teaspoons? 

6 A Uh-huh. 

7 Q Yes, now whenever you got this information 

8 from the grandmother did she, was there anything else that 

9 she said or did that, that you noticed? 

10 A She was very anxious, pacing back and forth 

1 in front of the bed, seemed very upset, and the b~yfriend 

12 was there with" her as well . 

. 13 Q And what did you notice about the 

14 boyfrien~, if anything? 

15 A Very concerned about the child. While the 

.• " 

16 child was seizing he actually wanted to approach the bed 

17 and I told him he could.go ahead and talk to the child and 

18 he was holding "his hand. 

19 Q Okay, and what about the grandmother, did 

20 she do the same? 

21 A She didn't at first and then she did later 

22 on. 

23 Q And at any point in time did liliiii become 

24 responsive? 

25 A No, no, not at all. 
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Ms. "Milan - Direct Examiriation by Ms. Lively 

1 Q All right, in reference to your notes, 

2 which you've provided to myself as well as the defense, 

3 . what is a.Glasglow Coma Score? 

333 

4 A It is what we use for a neurological exa~ 

5 to see how well the patient is responding to us. 

6 Q Okay, all right, and tell the jury what the 

7 three different things are that you look for in 

8 establishing a .score for a particular patient? 

9 

·10"" 

11 

12 

13 

response; 

A 

Q 

A 

we'd 

Q 

Okay, .can I review to my notes? 

Absolutely. 

We would have used three things, eye 

also do verbal response and motor response. 

Okay, and before you carne onto your, to 

14 work that night had there been· some type of., you said Lisa 

15 was· there before you? 

16 

17 

.A 

Q 

··Uh-huh: 

Okay, so had she already done that type of 

18 testing" on _ before you got there? 

19 

20 

21. notes? 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

She did, yes. 

And is that documented in your nurses 

I'm going to look real quick. 

Okay? 

Yes, it is. 

Okay, please tell the jury what IIIIIIII 
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1 Glasglow Coma Score was at the tfme that it was first' 

2 . noted? 

3 A It was noted at 19:02 and it was a five. 

4· Q Okay ,what is the range for a Glasglow Coma" 

5 Score? 

6 A It can go from three which.would be coma 

7 and then fifteen which is the highest which they're awake 

8 and alert. 

9 Q Okay, and whenever you're dealing with a 

10 trauma patient in the E.R. what level. Glasglow Coma Score 

11 concerns you greatly regarding that particular patient? 

i2 

13 

14 

15 

16 

17 

18 
!, 

Q 

A 

Q 

A 

Q 

Anything below nine. 

Below nine? 

Yes. 

And when I11III got there at 7:02 his was a 

Five. 

Five, now while he was in your care was 

19 there any improvement to his, his physic':il condition? 

20 A No. 

21 Q All right, was there anything additional 

22 . th'at you did regarding this child with regard ··to his 

23 breathing, let's talk about that first? 

'24 A Okay, yeah, we put a breather on him to 

25 make sure he's getting enough oxygen at a hundred percent. 
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1 

2 

Ms. Milan - Direct Examination by Ms. Lively 

Q: Okay, and what is that to do? 

A Just basically making sure that he's 

335 

3 get~ing a' lot of oxygen 'and that we're not depriving him of . ' 
4, any oxygen; 

5 Q Okay, what observations, if any, did you 

6 ' make:regarding his breathing? 

7 

8 

9 

,10 

11 

A 

Q 

A 

A 

He was very labored and grunting. 

And did that give you any concern? 

Yes; it did~ 

Why is that? 

Because they can't keep going like that. 

12 They're going to eventually get ,tired where they'll not 

13 breath at all. 

14 Q Okay, and so in regards to his ,heart rate 

" 15 were you ever aple to get his:heart rate while he was in 

16 your care? 

17 A Can I look real quick at my notes? 
," 

18 Q Please do. 

19 A I did get ,it down some but the lowest I 

20 could, get it was 142. 

21 Q And for a child his age is that, is that a 

22 concern? 

23 A Yes, it is. 

24 Q What would you have liked to have seen it, 

25 the range be for him? 
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1 A At least .110 to 115. 

2 .'Q ·'Now how long,' were you caring for· him the 

3 entre time he was there? '. 

4 I was, yes. 

5 Q, And at some point in time ,was there a 

6 decision 'made regarding where~ whether his care was, going 

7 to contin~e at; 'Conway Medical' Center.? 

8 

9 

A 

'Q 

Yes, . as soon ,as we got the cat scan. 

Okay, all right, 'and wh~n you 'got the cat 

10· . scan were you able to review that cat scanaIid be with: the 

1 .E.R. doctor to determine the next stage in his, i~1IIIIIII 

12 care? 

13 A I was .in the actual' cat scan with the child 

14 and was in the back 'watching the scan while I was'watching 

15 _ at, the' time and then when I saw', it I called 

16 immediately to Dr. Cacace to pull .it up and 'look at the cat 

17' scan'and then when ,we came back he came into the'room. 

18 Q ,Okay, what did you see? 
.. 

19 A I saw cranial skull fractures. 
" 

2'0 .Q ' skull fractures? 

2 A Uh-huh. 

22 Q Okay, and what else did you see in regards 

23 to those scans? 

24 A . I noticed a little bit of bleeding in the 

25 back of the head as well. 
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'Ms. Milan - Direct Examination by Ms. ,Lively 337 

,1 Q Now whenever you saw the skull fractures 

'2, and the bleeding~ well let me 'ask you this, with that kind 

3 ,of trau~awhat kind of a 'history would you expect to get as 

4 to what h~d:happ€med t~ this' child? 

5 , :A", Any/ it :'could ,range from anything of a, 

6' child falling from a second s,tory building~ a car accident 
, " 

7 . 'being thrown frOm' a car or any':k~:rJ.d"'9fabuse to the c~ild, 

,8 ' r :mean 'i t can' range' ,from a, lot, of things. 

Q 'O~ay, now whenever you saw _ in the 9 

" : ,:10 hospital did you see any outside injuries or anything that 
" 

'. ,11 gave you concern? , 

, , 13 

14 

15 

16, 

, " 

l' ... 

,tell you., 
, 
I 

A y'es, r did.:' 

Q Okay; and,what'were those?" 

A, r'm, gping'to look at my notes again and 

Q ,Okay. 

". 17 ,r saw l:>ruising on ,his right hand, his right, A 

,18 thigh, and his' left thigh., I ,alsos'aw a bruisebn hi's 

19 lower side of his chest, on the "left "side. 

20 

21 t·h.at? 

22 

Q, And> and 'why do you document things'like 

Because normally you wouldn't see that on a 

23 child at all, r mean you would see it maybe a little , 

24 scratch here or there but you wouldn't see the type of 

25 bruises that I saw. 



Ma.Milan- Direct Examination by MS. Lively .338 

1 Q And at the time whenever you were observing 

2 him in the hospital what did he have on his body clothing~' 

3 wise? 

4 A I can't. remember, honestly. 

5 Q All right, but you did document the 

6 bruising? , 

7 Yes, I did. 

8 Q 
, I 

Was there ever a time whenever you 

9 discus.sed with the grandmother or the boyfriend anything 

'10 about how he got the bruises? 
. . ~ 

11 A I did·, as~ and. I. was. told by··.tpe grandmother 

12 th~t he did not, have any falls. 

13 

14 

Q. 

A 

Okay,: that was the only response you got?' 

Yeah" other " well I ,did get one other 

.15 response from the boyfriend, he said that he was dragging 

16 his foot but, you know, earlier that day,but I don't 

17 remember anything else at that time. 

18 Q Okay,. and was there any follow up in 

19 r~gards to dragging his foot, what do you mean or anything 

20 like that? 

21 They just said that he had eaten earlier 

22 and was dragging his·foot. 

23 Q Okay, all right, so he had eaten earlier? 

24 A . Uh-huh. 

25 Q Okay, was there any information~ was any 
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Ms. Milan - Direct Examination by Ms. Lively 339 

1 information provided to you as to anyone else who had cared 

2 'for that child? 

3 A twas ·just t9ld that the, the dog, I'm 

4 . sorry, the mother. of the child had dropped him off, but I 

'.5 ·don' t 'know when. 
, ,,' 

6 Q That the "mother~f _ had dropped him 

7 off? 
'" 

8 A Yeah/ '.\11 th the grandmother. 
.' '. , 

9 .. 'Q ()kaYI did 'the grandmother say anything else 
., 

1,0 ,to you about the mother or concerns. that'she had with the 

,11 . . mother and this ·.child? 

12 A Yes, she did,. she, she had also told me 
. . . 

,13 that she was a drug addict ',arid she' just dropped the child 
.. 

14 'bf·! and she didn't know. wher~ she was. ' 

15 Q Now after the skull fractures were seen on 

16 the cat scans and who made the decisionth~t _ was to 
.' . 

17 be transferred? . 

is A. 
. .. ~ 

Dr. Cacace. 
, ' 

19 Q Okay, and is that a normal procedure 

20 whenever you have a child with these type of injuries? .. 

21 A Yes. 

22 Q' Why is that? 

23 A We are a level three hospital and you need 

24 a level one hospital to care for a pati~nt in that critical 

25 state. 
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1 Q And so do you, and you can refer to your 

2 notes, do you recall when the child was going to be 

3 transported to MUSe? 

340 

4 A The child left at 22:33, I mean could you 

5 repeat the question? 

6 Q Okay, that's basically my question when was 

7 he actually transferred to MUSC, you said 22 

8 A Thirty-three which is 10:33. 

9 Q 10:33 p.m.? 

10 A Uh-huh. 

11 Q And, and who was it that actually comes and 

12 gets the child? 

13 A We actually had Megicare come, they flew 

14 into our hospital to fly the child out. 

15 Q And whenever they come and get the child at 

16 that point in time is that when you relinquish your care of 

17 the child? 

18 A Yes. 

19 Q Can you recall, and you might have said 

20 this, was this an air flight or was it an ambulance?-. , 

21 A It was an air flight. 

22 Q Okay ---

23 A We, I'm sorry. 

24 A No, that's fine, and whenever, by the time 

25 -- they got there what was IIIIIIII condition right before he 
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MSr Milan - Direct Examination by Ms. Lively 

1 left? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

any way, 

A 

Q 

A 

Q 
, 

. shape 

A 

Q 

A 

Q 

He was still critical. 

He was still critical? 

Dh-huh. 

And had his Glasglow Coma Score changed 

or form? 

Oh, yeah.· 

It did? 

Yes. 

Okay, when· did. you reassess him for his, 

341 

in 

11 those three things you look at in regards to Glasglow Coma 

12 Score? 

13 

14 

15 

16 

17 

18 

19 

20 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I'm going t6 look at my notes again. 

That's fine. 

20:30. 

And that would be 10:30? 

That would be 9, I'm sorry 8:30. 

8:30? 

Uh-huh. 

Okay, thank you, 8:30, and what was his 

21 Glasglow Coma Score for each thing you look at? 

22 A It was .a three. 

23 Q It was a three? 

24 A Dh-huh. 

25 Q And you stated earlier that three is 
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1 basically what? 

2 

3 

A 

Q 

It'.s coma. 

Okay, at any point in time did other. 

· .. - ---277 
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4 i,nterventions, medical· interventions have to be placed into 5_ 
6 

7 

A 

Q 

Yes .. 

Okay, and what were those? 

8 ' .. We ,also intubated him to protect his 

9 airway, we also did an oral gastric tube . 

10 

11 

12 

Q 

A 

Q 

. And why is an oral gastric tube done? 

To prevent any vomiting. 

And once again.is that a normal situation 

13 when you have a patient in this condition? 

14 

15 

A 

Q 

Yes. 

And you stated that you were with the child 

16 that whole evening? 

17 

18 

A' 

Q 

19 whole evening? 

20 A 

21 separated them. 

22 Q 

Yes. 

.W~re the defendants also in that room the 

They were there until the police came and 

Okay, and who was it, if you know, that 

23 contacted the police regarding this 'particular matter? 

24 A I don't know honestly. 

25 Q Okay. 
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Ms. Milan - Cross Ex. by Ms. Graber-Lowenstein 343 

1 Y A I Just know they were there. 

'2 .Q Okay, so it wasn't.you? 

3 A Uh-uh. 

4 Q Did you ever speak 'with the police or DSS 

5 that evening? 

6 A No, no, I beiieve someone else did but it 

7 wasn't me, cause I didn't l~ave his 'side. 

,8 Q Okay, ,you did not le~vellllllll side that: 

9 'whole 'night? ' 

A Right. 10 

11 Ms. 'Lively:" Thank you so much, please answer 

12 any questions the defense', may have for you. 

13 Ms. Grabert-Lowenstein: " It pleases the Cotirt 

14 may I just very briefly. 

15 Cross Examination 

16 By Ms. Grabert-Lowenstein: " 

17 Q What kind of 'medication did Ms. Gorman 

18 : indicate that she had given _ 

19 A 'Xyzal; 

20 Q What is Nyzal? 
" 

21 A Xyzal is an antihistamine. 

22 Q I'm sorry, Xyzal? 

23 A Yeah. 

24 Q That's an antihistamine, if the child was 

25 not stuffy nose, having other allergy symptoms would they 
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1 need.the Xyzal? 

2 A You can actually have it for. neuro cardio 

3 which is an allergic action. 

4 Q If you didn't have an allergic reaction 

5 would you need the xyzal? 

6 A. No. 

7 Q Did she mention anything about giving it on 

8 Saturday which would have been the 12th of July? 

9 

10 

11 

12 

A 

Q 

A 

Q 

13 client as the 

14 A 

I wasn't told the 12th, no. 

You were told the 11th? 

Yeah. 

And you indicated, do you recognize my 

I don't remember faces, I'm sorry, it's 

15 been ~ long time. 

16 Q Do you recall that the boyfriend that came 
.' .. : .. 

17 in was concerned and he was allowed to approach and hold 

18 _ hand? 

19 

20 

21 
. . 

. A 

Q . 

A 

22 by,the police. 

23 Q 

Yes . 

Did he stay there? 

He stayed there until he was escorted out 

Okay, and Ms. Gorman she did not approach 

24I11III until after the boyfriend had? 

2 A Correct. 
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Ms. Millan - Cross Examination by Mr. Galmore 345 

1 Q You don't have any knowledge of what caused 

2 the inj uries.? 

3 

4 ,injury. 

5 

A No, I don't ,know exactly what caused his, 

Ms. Grabert-Lowenstein:, No further questions. 

, 6 Cross Examination. 

7 By Mr. Galmore:' 

8 Q Xou said you were in the room, Ms. Gorman, 

9 Mr. Palmer were in the room, was there anyone else in the 

·10 room? 

tl A Lisa was in the room, Dr. Cacace came in 

the room. 

Q Okay, was Lisa ',asking questions of these 

12 

13· 

14 

15 

two to try to get a medical,medical information? 

'16 

17 

18 

19 

20 . 

21 

,. I 

two? 

A 

Q 

A 

'Q 

A 

Q 

Yes, she was and I was present. 

Was Dr. Cacace asking questions of these 

. Yes, he was. 

Information? 

Yes. 

Okay, so is it possible that while you were 

22 asking questions of one of them either Lisa or Dr. Cacace 

23 could ,have been asking the other one questions also? 

24 A ,No, Lisa was talking to both of them and 

25 then Dr. Cacace would ·talk· to both of them as well. 
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1 Q okay, you indicated that you intubated 

2 liliiii and gave.him an oral gastric tube? 

3 A Yes. 

4 Q Does that sometimes cause . bleeding? 

5 A Bleeding from where? 

6 Q During the insertion process is there 

7 sometimes blood in the mouth or something like that? 

8 A No. 

9 Q Never? 

10 A No. 

11 Q okay, when you took_ to have the C.T. 

12 . scan did Ms. Gorman go with you? 

. 13 

... 14 

A 

Q 

I don't recall . 

Did, what kind of information or history 

15 .did you receive from EMS? 

16 

17 

A 

Q 

18 they gave you? 

19 

20 

A 

Q 

·r was told he was seizing since 6 p.m. 

That was all that they, all the information 

And they gave him Valium. 

Okay, arid then you all began the process of 

21 . asf.:i;.ng Ms. Gorman and Mr. Palmer questions al.so? 

22 

23 

A 

Q 

24 you asked her? 

·25 A 

,. 

Correct. 

Did Ms. Gorman answer the questions that 

Yes, she did. 
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Ms. Millan -"Cross Examination by Mr. Galmore 

1 Q I know this is going to sound like a 

2 unnecessary question but did anyone either of these two 

3 people confess or admit to you in the hospital that they 

4 had struck _ 

5 A No. 

'. 6 Q Pid either of these people give you an 

7 explanation for how he obtained these injuries? 

8 A No. 

347 

9 Q Now you indicated that you saw bruising on 

10 . several body parts", and I' think yoU'· said right hand, right 

11 thigh, -left· thigh, and left lower chest? 

12 

13 

A 

Q 

Correct. 

Correct, and when you asked Ms. Gorman 

14 about the source of these injuries what was her response? 

15 

. 16 

A 

Q 

No falls. 

Okay, and.when you asked Mr. Palmer about 

17 the source of these injuries what was his response? 

18 A The question was directed to both and Ms. 

19 Gorman was the only one responded. 

·20 -Q Okay, at some point Mr. Palmer said he was 

21 dragging.hi~ foot? 

. 22 " A yes, earlier that day. 

23 Q What, if anything, would that be 

24 symptomatic of? 

25 A I mean it could be a neurological thing, 
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1 you know, from'whatever happened earlier that day, I'm not 

2 sure. 

3 Q Were you able to medically verify whether 

4 liliiii was in fact dragging his foot? 

5 A No. 

6 Q .. So you all conduct theC.T. scan and you 

7 discover skull fractures? 

8 A Yes. 

9 Q Did you share that information with Mr. 

10 Palmer and Ms. Gorman? 

~1 

12 

A 

Q 

Dr. Cacace did .. 

Okay, that would have been before the 

13 helicopter came to take I11III to Charleston? 

14 A Yes. 

15 
~. I 

Q Would that have been before the police were 

16 arrived at the hospital? 

17 A The police actually had came before ~e got 

. 18 the results of the" cat scan, they were already there. 

19 Q Okay, did the police ask you to not share 

20 any information with these two? 

21 A 

22 Q 

23 findings were? 

24 

25 

. A 

Q: 

No, they did not. 

So that's why Dr. Cacace told them what his 

Correct . 

And you said you were not the person' that 
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Ms. Millan - Cross Examination by Mr .. Galmore 

1 contacted the police? 

2 A No, I was no where·near a phone. 

349 

3 Q Okay, did_appear malnourished? 

4' A He seemed very thin. 
-

5 Q Would you say·he was just small or would, 

6 or would it be malnou~ishment? 

7 A He just looked very thin to me. 

8 .Q Would he be under weight for a child of his 

9 size? 

10 A Yes. 

11 Q Now how long was _ at Conway Medical 

·12 Center? 

13 A He was there until, ·22 :33. 

14 Q That's 10:30 p.m. ? 

15 A Yes. 

16 Q And what time did he arrive? 

17 A 18:58 which is 6:58. 
, 

18 
., 

. Mr. Galmore: Thank you, Nurse Millan, I don't 

19 have any further questions. 

20 A Thank you. 

21 The Court: Anything further? 

22 Ms. Lively: One moment,. Your Honor, the Court's 

·23 indulgence? 

24 No, Your Honor, that would be all the questions 

25 from the State. 
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1 

2 

3 subpoena? 

4 

5 

6 

7 

8 

9 

The Court: You may step down. 

Ms .. Lively: May sh~ be excused from her 

The Court: Any objection? 

Mr. Galmore: No, sir. 

Ms. Grabert-Lowenstein: No, Your Honor. 

The Court:. You are released from your subpoena. 

Witness? 

Ms. Lively: Your Honor, can we approach? 

10 (Whereupon, a bench conference was held off the 

11 record in the presence of the jury, but out of the hearing 

12 of the jury and the court reporter.) 

13 The Court:. Ladies and. gentlemen, I'm informed 

14 that the next witness will. be a rather lengthy witness. 

15 You've been sitting there almost two hours now, If I gave 
. . 

16 you a break then it would be almost 5:00 and I truly hate 

17 to keep you here past 5. I know you've got lives and 

18 family that rely on you so I'm going to let you go home. 

19 I'll ask you if you could get back in the morning shortly 

20 after 9 downstairs ,that way Mr. Ropp can assemble you and 

21 bring you up for, doughnuts, Mr. Ropp? 

22 Mr. Ropp: Yes, sir. 

23 Mr. Galmore: May we approach, Your Honor? 

24 The Court: All right. 

25 (Whereupon, a bench conference was held off the 
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Dr. Cacace - Direct Examination by Ms. Cote 352 

1 Ms. Lively: The State is ready, Your Honor. 

2 The Court: All, right,. 

3 Mr., Galmore: Ready, Your Honor. 

4 Ms. Grabert-Lowenstein: Ready, Your Honor. 

5 The Court:' 'I understand my jury is ready so 

6 let's bring them in. 

7 (Whe~eupon, the jury returns to the courtroom at 

8 9:30 a.m.) 

9 The Court:' I~$e we have everyone back in the 

10 court room, all of the jurors and' our alternates," and we 

11 are , ready to,proceed. Ms. Lively or Ms. Cote? 

12 Ms. Cote: Thank you, Your Honor.' 

13 The Court: Ms. Cote, the first witness, please? 

14 ' Ms. Cote :'~ Thank you, Your Honor, the State 

15 calls Dr,' John Cacace. 

The Court: Come around" Dr. Cacace.' 

Dr. John Cacace 

16 

17 

18 being first duly sworn, testified as follows. 

19 , Madam Clerk: Please state your full name and 

20 spell your last name for the Court?, 

21 The Witness: John Cacace, c-a-c-a-c-e. 

22 Direct Examination 

23 By Ms. ,Cote: 

Q Dr. Cacace, where do you work? 24 

25 ! Conway Medical Center. 
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1 Q And what's your job there? 

2 A Attending physician in the emergency 

3 department. 

4 Q How long have been at Conway Medical 

5 . Center? 

6 A Five years now. 

7 Q Will you teil the jury a little bit about 

B your,background and education? 

9 A I'm a southerner, I retract that, I'm a New 

10 Yorker. I grew.up in New York City, attended Columbia 

11 Un~versity, went to Mt·. Sinai School of Medicine, New York 

~2 City also, Albert Einstein College of Medicine for 

13 residency and surgery and Long Island Jewish Hospital for 

14 residency and emergency medicine, and I spent eight years 

15 at Yale teaching surgery and emergency medicine prior to 

16 coming to Conway. 

17 Q Have you ever testified in court before? 

18 A Several times, yes, ma'am. 

19 Q Do you know how many times? 

20 A I would say four, four times. 

21 Q Have you ever been qualified as an expert 
I , 

22 b'efore? 

23 A I have. 

24 Ms. Cote: Your Honor, at this· time the State 

25 would seek to qualify Dr. John Cacace in emergency medicine 
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Dr. Cacace - Direct Examination by Ms. Cote 

1 and trauma. 

354 

2 

3 

4 

5 

The Court: Mr. Galmore? 

Mr. Galmore: No objection. 

The Court: Ms. Grabert-Lowenstein? 

Ms. Grabert-Lowenstein: No objection, Your 

6 Honor. 

7 The Court: Yes, ma'am. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ms. Cote: Thank you, Your Honor. May I 

approac~ the witness? 

The Court: Yes. 

Ms. Cote: Thank you, I'll show this to counsel. 

Q (Continuing) Dr. Cacace, I'm showing you 

what's marked for identification purposes as State's 

Exhibit 36, I want you to take a look at that and tell me 

if you recognize that document? 

A Yes, ma'am, I do. 

Q And can you tell us what that is? 

A This is a. record from Conway Medical Center 

with documents involving radiologic studies and nursing 

notes and my, my notes regarding that day of the incident 

w;lth the child. 

Q 

A 

And is the child Victim Victim 

Yes, Victim -. 
Q And can you tell us the date of those? 

? 

A These were done on, the exam date was July 



Dr. Cacace - 'Direct Examination by Ms. Cote 

1 14th, 2008. 

355 

2 

3 

4 

5 

Q Are those records and reports kept in the 

ordinary course of business at Conway Medical Center? 

A Yes. these are routine records', we keep. 

Q Do they appear to have been a~tered or 

6 tampered within any way that you can see? 

7 

8 

9 

A 

'Q 

No, ~hey don't appear altered, ma'am. 

Thank you ,--

Ms. Cot,e: Your Honor, we would seek to enter 

10 this exhibit, into evidence at this time? ' 

11 The Court: Mr. Galmore and Ms., Grabert-

12 'Lowenstein? 

,13, Ms. Grabert-Lowenstein: Your Honor, 'we have no 

14 obj,ection to' the witness referring to ·themi·,however, 

15 without an actual the caretaker of the records bein~ ~ere 

16 we don't know that these, we know they were kept in the 

17 ordinary course of business but we don't· know, anything more 

18 than.that, but there may be information in there which 

19 i$n't referred to, we would object to the actual admission 

20 ot; the records but, ,not his referring to them. 

21 The Court: Mr. Galmore? 

22 Mr. Galmore: I will share in Ms. Grabert-

23 Lowenstein"s obj ection. My concern is that we don' t know 

24 if it is a complete record. It contains nurses notes; it 

25 contains radiology notes; it also contains his notes, but 
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1 we do not have a problem with Dr. Cacace referring to these 

2 records~ 

3 MS';- Cote: Your Honor, it's our position that he 

4- was able to testify tl1at they were kept in the ordinary 

5 course of business, they appear to be a complete record. 

6 They were all 'records that he referred to in making the 

7 diagnosis involving I11III and in treating him. 

8 

9 

10 

The Court: I will allow that record. 

Ms. Cote: Thank you, Your Honor. 

(Whereupon,State's Exhibit Number 36 entered 

Ii' .iJ;lto evidence:') " 

12 

13 

'Ms. Cote: (Continuing) , 

Q Now, Dr. C,acace,' were you working on July 

",14 14'th" 2008, in t,he' emergency room at Conway, Medical Center? 

15 

16 

. , ,A 

'Q 

Yes. 

Okay, and did you treat a seventeen-month-

17 old boy named V,ctim Victim ? 

18 

19 

20 

21 

22 

23 

~rought 

A 

-Q 

to ,the. 

A' 

Q 

24 please do? 

25 A 

Yes, I did. 

Okay, do you recall what time he was 

emergency room? 

I'd have to refer to the documents? 

If that will help refresh your memory, 

He arrived somewhere around 7 p.m. I would 
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1 ,say. 

2 .Q' What do you recall about when you initially 

3 responded to _ 

4 A He arrived via EMS through the front door 

5 of the E.R. in extremist immediately evident. The child 

6 was showing signs of a severe· neurologic injury prior to 

7 any studies or other than the ·nurses grabbing me and 

8 telling me to attend to the child. 

9 

10 

.11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

A 

Q 

16 you witness? 

Was he conscious? 

No, ma'am. 

Did he appear to be breathing on his own? 

~t that'time was, yes. 

Did he have an oxygen mask on? 

Yes, ma'am. 

What symptoms of neurological distress did 

17 A The child was breathing on his own, however 

18 pot conscious. The tone of the child that age is critical 

19 and the child was exhibiting classical signs of 

20 intracranial injury, extensive posturing of the arms. 

21 Q Will you demonstrate for the jury what 

!22 posturing is? 

23 A Basically extending the neck out and the 

24 arms out like this, twisting the arms inward, it's a very 

25 
. ) 

dramatic and classical presentation. 
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1 Q And is that posturing and those symptoms 

2 

3 

4, 

'are those symptoms different from what you would see from 

somebody suffering from epileptic seizure? 

'A Yes, the training to understand the 

5 difference isn't really that complicated, This" is a 

6 posturing that only occurs in intracranial injury, other, 

7 doesn't appear in stroke or epilepsy seizure. 

8 Q And when you, see a child that' age. and in 

9 that condition with your experience what typicaily do you 

10 see as the cause of, those types of injuries? 

11 

12 skull. 

13 

A 

Q 

'It would have to be tremendous force to the' 

Do you remember speaking with anybody from 

14 the family that, evening? 

15 A I remember the distressed grandmother. 

16 Q And can you describe what her demeanor was 

17 like for the jury, how was she acting? 

18 A She was very upset, agitated. I needed to 

19 take a moment to actually to, take a side'moment for a 

20 '~inute just to remind her we were going to do everything we 

21 "could arid that she should stay present, but not get in 

22 

23 

24 

25 

,betwe'en the care of the staff and the child. 

Q Did you have to take time out from treating 

Ay~ain to deal with Ms. Gorman? 

A Basically a minute or so. 
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Q Were you told anything in regards to a 

2 possible cause foihis condition or a reason.for it in any 

3 way? 

4· A I recall some conversatiop regarding the 

5 mother of the child 'having left the infant in the Care of 

6 grandmom-a week prior: 

Q SO when he presented what was the first 

8 thing you did tQ treat his 'condition? 

9 'A Immediately bring-him to.the resuscitation 

10 room and secure monitors on him, obtain a chest x-ray, a~d. 

'il rapid 'sequence,' ;rapid sequence intubation to put a tUbe in 

"12 the ?iirway to maintain the breathing because of the . type of 

13 inj~ry suspected the brain swelling that:go~s on with that 

14' would very soon stop his breathing. 

15 
; " 

Did you give him any medication at that Q 

'16 point? 

17 A' We routinely do, I'd have to look at the', 

18 chart again. It's, usually it's Etomidate and 
" . 

. 19 - succinylcholine and· I.'m just trying to verify . that,. which 

20 are medications we use to rapid sequericea child. I'm 

'21 getting there, Etomidate 3 mg. and decision -between 

22, Succ!nylcholine and Vecuronium. Vecuronium actually is a 

23 preferred medication for head trauma so I, I chose 
,. 

24 Vecuronium, so it's equivalent medicine that paralyzes a 

25 person so we can pass the tube easily so Etomidate and 
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1, Vecuronium', is, the '~nswer to your question. 

360 

2 , Q Okay, thank 'you. Did you order any 

,3 'radiological studies or head scanperforme~? 

4 

5 

S 

,7 

8 

9 

,,10 

~l 

12 

13 

i4 

15 

16 

17 

18 

A, Yes ~ 

, Q Did you~ ,as, part.of treating _ d~d you 

review "those scans after they were completed? 

A Immediately, sure. 

And what did'yousee on those scans? 
,', , 

: A ' The scans ha:d,evldence of" ?f gray-white 
" , 

matter junction loss andblo,?d. ,Basically the brain has 
" 

:lit,tle ups a:qd, downs and curv~s, and valleys and in the 
, , 

.t,iauma they swell and you loose the distinction' of those 

and intracl::anial.' hemorrhage, blood. "I'm 10'6k~ng directly 

at th~ document right now because I'd like to use the right 

t,erm~no,logy, here, elCtending c:ilong the falx, which is the 

center part of the skuli, left parietal lobe ,and left 

, ,frontal lobe parenchymal hemorrhage, that means hemorrhage 
. ,'. 

in,the tissue of the brain itself, again the distinction' .. 
19 . between, gray"':white matter was susp.~ciousfor intracranial 

20 edema~ ,swelling 6:1= the brain, and skull fractures, which 

21 rai~e.s the concern of child abuse.' 

22 Q So thes,e skull fractures that were observed 

2'3 on those scans can you describe anything about that? 

A They're not, they're not described in this 

25 document and what I routinely, my, my usual standard is to 
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'1 identify the sutures, the lines that are normally present 

2 in the skull!, There are lines that are normal healthy 

3 lines, of a developing skull that finally fuses and then 

4 there are,'and those lines usually are a "v" in the back 

5 and then a straight line at the top. If lines are 

6 different from those it's suspicious for fractures and then 

7 there's depression or step offs of the skull which are also 

8 suspicious for fractures. The exact details of ,those lines 

9, I don't have. 

10 ,Q OkaY,were you, after looking at those 

11 scans,were you able to come to a conclusion or a diagnosis, 

12 within a reasonable degree, of medical certainty involving 

13~, condition? 

14 A Yes. 

15 Q What was that? 

16 A Head trauma .. 

17 Q What level of head trauma are we ,talking 

18 about? I know trauma seems to me that it's pretty serious . ,: . 

19 but what, can you just go into more detail about that? 

20 A Some authors, some authors break it down 

21 into five ca~egories, obviously minor to severe and the 

22 trauma was severe, impending death is what it was 

23' concerned. 

24 Q Will you talk about the distinction, you 

25 mentioned there was a distinction of gray and ~hite matter 
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1 on the brain in the scans, what exactly does that mean? 

2 A· The gray, the gray and white matter are the 

" 

3 different: cells, .different tissues of neurons and ,. 

4 .. astrocytes. essentially structural 'and actual brain 

5 transmitting wires tissue. ' 

6 Q Wbenyou see that type of distinction could 

7 that potentially be fatal as well? 

"'. A The loss of the'gray~white, matter to be 

9 unable.to discriminate that is implying edema, .edema has no 

10 place to go in the skull cause the fixed structure and 

11 that's very serio·us.· I thought I was' losing the child. 

12 Q Were you able to classify the injury within 

13 a r~asonable degree of'medical certain,ty ~s these were 

14 accidental or non aC,cidental? 

15 A I could'say thcitthe majority of the cases 

16 ~'ve seen like this ar~ not accidental. 

17 Q And based on these injuries that I11III had 

18 were you "able to make.a decision regarding his continued 

19 care?' 

·20 A Yes, I ~elieve in record time we got in 

21 ,touch with a rieurosurgeon at MUSC and helicoptered the 

22 child to MUSC for further care. 

23 " Q Why did you feel that it was necessary to 

24 move him to MUSC as opposed to treating him at Conway? 

25 A Conway doesn't, you know, Conway is I must 
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1 say a great place, a little advertisement there, and at the 

2 same time we don't .have a neurosurgeon on staff yet, that 

3 , may happen some day in the future. 

4" Q. So did you feel somebody more specialized 

5 was necessary to treat liliiii 
6 A Absolutely. 

7 

(3 

9 

10 

11 

12 

13 

Q Do you know what'time he left the hospital, 

if you'd refer to your notes? 

A· I'd have to go to ,the notes, at 21:17 he 

was transferred by helicopter so that would be the, I'm 

·sorry, let me correct that because the final note is 22:33 

patient left the E.D. 

Q And when he left were you able to stop his 

14 seizures? 

15 A The additional medicines that' are listed 

16 beyond the two I discussed, At ivan , Phenobarbital ~re 

11 medicines f'or preventing seizure activity. There was some 

18 noted and they were easily controlled and, then we wanted to 

19 ,protect as much prain tissue as possible in this situation 

20 preserve a person. 

21 Q So what you gave him was that~ I'm just 

22 trying to understand, was that more to control his 

23 symptoms? 

24 A I actually have to honestly say I don't 

25 recall; I, I give medications like that in anticipation 
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1 mostly, that's my, my standard. We don't want seizures, 

2 the brain has had enough insult already and th~ tr?iveling 

3 time in the helicopter, etcetera, if I'have to I would 

4 press and think, I'm not sure I recall having seizures on 

5· the. child actualtly during the visit; I don't recall that. 

6 

7 Q You don't recall the seizures? 

8 A I don't recall seizures actually, the more 

,9 I think: about it. 

l.O Q' You testified about _ inj'uries on 

l.1 the'sku!'l arid the'brain; did you notice any other ,injuries 

l.2 on ,him at that time? 

l.3 ,A I'm looking through notes because'off, off, 

.14 off, hand I don't recall'other'injuries, no, and'the seizure 

l.5 ·'th.at ~ 'said I don't recollect I want to, I'm trying to 

l.6 sonfirm that,noone'el~e saw seizure activity, lots goes on 
~ " 

l.7 d~ringthese eve,nts, no, I did nO,t recall any other' 

l.8 ',injuries., The problem with if I,should I go' on, I was 

19 just going to mention just that the problem with seizure, 

20 the word seizure sometimes the nurses might call something 

21 ~eizure that is the posturing business so --

22 Q You did say that you saw the posturing of 
, . 

23 Ay,dain but that necessarily, doesn't necessarily mean that 

'24 there was a seizure? 

25 A Correct, it's not, it's not seizure and, 
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1 you know, my, my note here, my note contradicts what I'm 

2 saying, it says here actively seizing with dyscongugate 

3 gaze and that was my initial contact with the patient and 

4 you spend seconds with a child and type something into your 

5 computer and I would swear to my Almighty God that those 

6 posture movements were not seizure activity. That's an 

7 incorrect statement there, I don't know how that fouls up 

8 the case or anything but ---

9 Q No, no, no, but you, you still stand by 

10 that his posturing was indicative oj: neurological trauma? 

11 A . Most definitely, and every other piece of 

12 evidence I've looked at in the case corroborates that, 

13 ma'am .. 

14 Ms. Cote:. Your Honor, if I may approach the 

15 w.i~ness? 

16 The Court: Sure. 

17 Ms. Cote: Thank you, show this to 'counsel, it's 
, 

18 m~rked.as State's 37. 

19 Q (Continuing) Dr. Cacace, I'm going to show 

20 you what's marked as State's Exhibit 37; do you recognize 

21 that? 

22 A Only, yes, in the, in the preparation for 

23 t·his event I '-ve seen this document before, yes. 

24 Q So prior to testifying here today did you 

25 review that? 
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1 A I did, yes. 

2 And can you identi~y what it is? 

3 A It's a medical note from a local Aynor 

4 Family Practice. 

5 Ms. Cote: If I may approach real quick, I may 

6 have given you the wrong thing, I apologize. 

7 A Private M.D. as well, sure. 

8 Q Was that from Conway Medical Center? 

9 A Oh, I'm sorry, yes, that is from Conway 

10 Medical, Center. 

1 Q And like you 'previously stated, previously 

12 stated ~ith your other report is that a report that was 

13 kept by Conway Medical Center in the ordinary course of 

14 business? 

15 A It is a Conway Medical Center document. I 

16 apologize' not recognizing it sooner, yes, it is. 

17 

18 

19' \. 

Q 

A 

'Q 

And what is the date' on that document? 

That date is 7, July 7th, 2008. 

And can you tell us the name of the patient 

20 .Qnthat document? 

21 A Richard Grimes. 

22 Ms. Cote: Your Honor, at this time the state 

23 . would seek to introduce, I believe that was Exhibit 39, 37, 

24 'I ·apologize, into evidence at this time. 

25 Ms. Grabert-Lowenstein: Your Honor, on behalf 
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1 of· Mr. Palmer we have an objection. I believe the evidence 

2 will b~ that this was not a document that Dr. Cacace, that 

3. he.prepared. he would then have no knowledge of whether 

4 it's complet:e OJ;" accurat"e and have no knowledge of the 

5 underlying foundation for the report. It would be hearsay 

6 and we would object. 

7 The Court: All right, do you take the position 

.~ there are any subjective opinions in that or, or --

9 Ms. Grabert-Lowenstein: Yes, Your Honor, 

10 because he cannot ~7"-

11 Th~Court: All right, let's send the jury out. 

12 (Whereupon, the jury retired to the jury room at 

13 9:57 a.m.) 

14 The court: May I see the document, please, Ms. 

15 Cote? 

16 Ms. Cote:, . Yes, sir. 

17 '. The Court': Have you had an opportunity to 

18 ryview it, Ms. G~abert-Lowenstein? 

19 Ms,' Grabert-Lowenstein: I'm sorry, Your Honor? 

20 • The Court:., Have you had an opportunity to 

21 .review it? 

22 Ms. Grabert-Lowenstein: I have, Your Honor, and 

23 !we've had a copy of that and it is the report from the 7th 

24· of July and it was when I11III saw a different doctor and 

25 tbat's the basis of our whole objection is it's hearsay as 
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1 to this doctor. 'It's not part of the consultation as to 

'2 the opinion that he just 'rendered about the injuries and I 

3 believe that doctor should be called 'to 'testify ,as to his 

exam~nation of it. This doctor didn't see I11III on the 4 

5 

6 

7 

8, 

9 

10 

11 

12 

, 
7th. 

'The Court: This, was Dr ; Mossey,' \'\Tas it? 

The Witness: Mark Mossey, Your Honor. 

The 'Court: 'Mark'Mossey, okay. The thing that 
! 

gives me some problems about this 'particular document I 

think that it would generally come under business record 

exception'to the hearsay rule, ho~ever, that exception has 

anexcep,1:ion and /that would be'where there are subjective 

13 'judgments or opinions set out in ,the document' and I'm, I'm 

14 :r-eyiew~,ng it here and l it would appear that while' it . ' 
15 qqn,t,a.tns qUite a bit of objective information that was 

16 provided it also contains, a substantial amount of 

17 'sUbjective information or opinions, impressions that the 

18 ,dopt;or had. What ,specifically do you object to in this 
, !', 

19 dc;cUment,' Ms. Grabert~Lowenstein? 

20 : 'I Ms; Grabert-Lowenstein: Your Honor, I, I do 

21 'object to any of this objective statements made simply 

22 ,'bec,ausa'.- this doctor did not examine _ on that' day, 
~ I . 

23 c~n't lead it, you know, lend itself to his testimony to, 

24 ,to those subjective conclusions and I feel I have to, to 

25 preserve" the record because this is hearsay. 
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1 The Court: All right, but. let me, let me ask 

2 Ms. Cote about. that. Ms. Cote, would you agree with me 

3 that this document does contain subjective findings and 

4 opinions by this doctor? At first I thought it was the 

5 record of the physician who testified earlier. 

6 Ms. Grabert-Lowenstein: No', it's,' it's from the 

7 fo~low up visit and, yes, but those,' you know, especially 

8 when you're talking about the opinions of a professional 

9 this doctor can't lay the foundation for those opinions and 

10 so, you know,' they're ,getting information in without us' . 

11 being able to cross examine the individual who made those 

12 oplhions . 

13 The'Court: And I have an inclination to agree 

14 wi'th, ',with Ms. Grabert-Lowenstein on that point, Ms'. Cote; 

15 wh~t.doesthe State say? 

16 . ' Ms. Cote: Your Honor, first is our position you 

17 stated that ·first con:unent as 'a business record exce'ption , 

18 under hearsay. , 

19 . The Court: It generally meets that exception. 

20 .' Ms. Cote: Yes, sir, I understand and I 
t' 

21 u~dei~tand' the exceptions to that but the defense was 

22·a:J..lowed yesterday to cross examine Dr. Hutson on thi/? 

23 Incident and this particular medical visit that those 

24 'records are from, so it's our position the door has already 

25 been opened. He hadn't seen the child on that particular 

. •.. 
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1 date, the 7t,h that those, records: are from. He's already' 

2 testified about it; he's already te,stified to his opinions 

3 and what he saw ,in those records and the jury already knows 

4 . about it and Dr. Cacace looked over and relied on that in 

5 forming his testimony today that this is, he's going to 

" ~ 'continue to. testify, Your Honor, but'I'm'going to ask him 
. t ! 

, ,7' regarding 

8 The,' Court:, ,Mr. Galmore; is ,this the. record that' 

9 you referred to whe~'yoU: were cross exa.mining Dr. Hutson? 

10 " Ms'~'Cote : , Hutson, yes, sir. 
',' ",.' 

11 " Mr.,Galmore.:' I don't think I referred to a', 
" . 

12 document. I know that Dr. Hutson had his,tecords from 

13 "AyTIOr Family Pract'ice ~ 

14 Ms. Cote,: And ,that,' if I, may, Your Honor; he 

15 asked Dr. Hutson if he had access to Conway Medical 

16Cente'r;'s'doqument --.:, 

",17 

"18 ". = 

Mr.' Galmore: 

Ms. Cote-: 

Yes, sir. 

and asked him if h~had access to 

'19 :~he ~ospital visit on the 7th and'if'he had seen that and 

20 w~at I11III was seen tor. 

21 Mr. Galmore: That's correct, I did ask those 
• I I 

22 questions. 

23 The Court: All right, ,and I think Ms. ,Grabert-

24 Lowenstein, you asked some question~ concerning that visit 

25 as well; did you not? 
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1 Ms. Grabert-Lowenstein: Your Honor, I believe 

2 that the way'the cross examine'went, cross examination went 

3 w~s simply'that Dr. Hut,son was talking 'abou,t a day after 

'4 the 7th having seen _ and not as ·to ·any, conclusions 

5 that were made on the 7th. It is' true that he said I have· 

6 access to the records as long as it's my patient but as to 

7 the specific conclusions 

8 The Court: Can you tell me what, you' object to 
, . 

9 in this record? I mean I'm looking at it and it would, it 

10 would appear, to me that we've taiked about every bit of it? 

11 Ms. Grabert-Lowenstein: Your Honor, and I, I 

12 understand, I understand that. It's the very specific 

13 conclusions of the doctor who saw_ and I, I object to 

14 the record coming in. , I understand ---

15 The Court:· What specifi<;ally do you 
, ' , 

16 Ms. Grabert-Lowenstein: ' You know what we, have 

17 is a business record but what we also have is a record that 

18 contains expert information and we have had no testimony as 

19' to how that expert opinion was reached and that's my 

20 objection. They want to just put the record in, I would 

21 have assumed they were going to call the doctor, you know, 

22 if, and that's why I O'bject to the actual record coming in; 

23 If Dr. Cacace referred to it, if he is drawing any 

24 conclusions 'and'that assist'him in doing ,that but that's 

25 one thing, the jury seeing that record without hearing from 
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1 that doctor is another and that's my objection. 

2 The. Court: I look at :'it and I look 'at the 

3 doqtor!s impression and itis just physician.on this and he 

4 simply' says that, and he's quite objective, nvomiting 

5 ,improved, that's 'an objective finding, patient discharged 

6 to home in stable condition with instructions on nausea and 

7 vomiting, child one'year old or older, follow up by private 

8 'doptor," that's what he says. 

9 Ms .. Grabert-Lowenstein: Right, but again 

10 they're allowed to get the opini~n in that he was fine 

11 without bringing in ~hat doct~i and, and that I, believe is 

12 the reason it shouldn/,t come in. It 1 s. those underlying 

13 opinions wi thout that doctor ,being on the stand'. 

14 The Court: I,I mgo;i.ng to allow it. I think 

15 we've talked ab9ut it--7 

Ms~ Grabert-Lowenstein: Thank you. 16 

:17 

. '18 

Ms .. Cote : Thank you, Your· Honor. 

The Court: ---- enough that and I'm not sure 

19 that OF satisfied that'there is a subjective judgment or 

20 opinion in there. 

21 (Whereupon, state's Exhibit Number 37 entered 

22 into evidence.) 

23 All r.ight, let/s bring the jury back. 

24 (Whereupon, the jury returns to the courtroom at 

25 10:07 a.m.) 
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1 The Court: Yes I " rna' am? 

2 Ms. Cote :'I:harik you, Your Honor. 
. 

3 Q' .:. (Contim,ling) On that Exhibit 37,' Dr. 

4 Ca~ace" based, on that was _ seen at the Conway Medical 

5 Centeremergen~y room exactly one week before he presented 

6 ,to, you? , ' 

7 ;'" 

a 

A 

Q 

Yes, it, was one week prior. 

And did you review those, records from J~ly 

97th pri,or ::to coming here to 'testify today as an expert? 

10 A~'" Yes, I did. 

',11 Q Do you see on those records was· he taking 

'12 any'medications at that time? 

13 ,A He was prescribed Xyzal syrup, I assume by 

14 his P.M,.D.' 

, 15 Q .·'And does it say what the dosage of that 
, ' , 

16" ',was'? 

17 .A "'Yes,' ma'am, it does, it's 2.5 m!::;'. per 5 ml. 

18 and taking one ~nd a half teaspoon he would be taking 
, ' 

19 :to~ghly three four mg. at that time. 

20 Q And what did he present with on that day? 

21 A Vomiting one to,two days. 

22 , .... ,Q And was he kept for observatioh or anything 
~ 

, , 

23 like th~t,if you can see? , 

24 A He was not 'the 'term, you know, implies 

25', .~dmitted' to the 'hospital for twenty-four hours in that he 

". 
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1 ,was not but essentially; you know , .the patients' are 
,~j. • 

2 obsen;ed for quite some time, I'm sure most of us'have 

3 experienced;inthe E.R. so h~,spertt some tiine there but and 
. ,',. 

4 ,it was observed but, "no, he, waS!,rlot ac;lmitt~d to 'the 

5 hospital for observation. 

6 Q .Was he seen 'for, any of the 
; 

same symptqms, 

7 'that you saw him'for on the 
:r 

14th? . , 
8 l~< 

.. A ',No., 

,9 .. Q As em E; R.'"physici~m' as 'well as an expert 

11, 

12 

13 

10 . in trauma and emergency room medicine when you see a 

patient with the"extent. of inj}ir'ies that _' hadwQuld 

you'E3xpect them to be able to be';waJ,k:i..ng ,around, eating, or 

functi.oning? ' 
t;',1 

,14, ' A A week prior or 

15 Q ,A week prior .or, --

16 A' ,No, at any; no, really my question was 
, , . 

:1'7' fqolish ,because at the time of" the injurY that 

,18 ·"piesent'ation; no, they·~,would., not, be able' to walk around 

19 and, YOl,l,know, conduct any kind, of physical activity. 
" 

20 , ,Q In your opinion would they be able to eat, 

21 or walk around earlier that day?, 

22 Ms. Grabert-Lowenstein: Objection, vague as to 

23 .time frame. 

"24,-

25 

The Court: Rephrase your question. 

Ms. Cote: Yes, sir. 

",' 
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1, The Coprt: In the' form of prior to or after 

2 injury. 

3 Ms. Cote,: Yes, sir, I beg, the Court's 

4 'indulgence. 

5 Q, '(Continuing) In your expert opinion, I'm 

6 sorry if I was ,vague, I ~ant to try to be as clear as 

7 PQssible, would a patient with these, types of, injuries that 

8 you 'saw _ for, I'm sorryi ,I'm jumping around cit little 

" ''', 9 bit, what you, saw him for on the 14th, would he 'be 

10 immediately symptomatic? 

11 A with those injuries he'd be immediately 

12 symptorn~tic, yes~" 
" 

13 Ms. Cote: I have no further questions, please 

14 answer'any questions the defense' may have. , ' , 

15 ,The Court: Ms. Grabert-Lowenstein? 

16 Ms., . Grabert - Lowenstein: Thank you, Your Honor. 

17 Cross Examination 

18 By Ms. "Grabert-Lowenstein: 

19 'Q Dr. Cacace, let's get about just the 7th, 

20 was that medication'that you ·referred to indirect was that 

21 ,medication that was prescribed by Conway Medical 'Center or 

22 ' does the note indicate it was 'prescribed by someone else? 

23 A ' The note, that medication is listed on , the 
: 

24 home meds and so that clearly means someone, else. 

25 Q And what was that medication? 

30.9-
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1 A xyzal ... 

2 Q What is Xyzal? 

. 3 A I only can tell you that I'm not familiar . 
" 

4 with the medicine other thi:l.D I would imagine itt s an 

5· antihistamine. There are so many of them and there's so 

6 'many brand names now and so many companies that market 

'J . antihi~ta:mines it's listed here .at bedtime for allergies 

. 8' . and the .. on1y thing that we use for. al]:ergies. and 
., 

9.: antihis:tamine are either histamine one. or histamine two 

10' blocker, .it's one cif those, I. would put' money 'on that . 

11 . Q Doc~or,' you' indicated a dosage,.was.i:hat a 

12 

13 

14 

15 

16 

17 

. 'j • 

dosag.e th.at 'was noted and bharged from the.~. d09tOr' s: 
" . 

prescription or. from some oth.er source? 

A' '1 believethispait of the document .is 

filled'by,the triage nurse and that means the information 

was obtained ~ither from the' parents or the computer can 
, , . .", . 

generate medical historical facts and automatically include 
. .. 

,18 . it'. I'm· not. sure which occurred here. 

19 Q Okay, so it could h.ave been from the .parent 
, I 

20 .. and .that. not be the actual' dosage that was given by. the 

. 21 doctor? 

22 
; 

A That's possible. 

23 Q, . NOWi Doctor, let's go back to the 14th, 

24 J'uly of 2008, you're on duty in the E.R. and would it be 

25 accurate' to say that your job. is to triage the patient, get 
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1 them the absolute first care that they need? 

2 A I'm sorry? 

3 Q No, let me rephrase, I'm sorry, Doctor, 

4 that your job is to get the immediate care that .they need? 

5 A Yes. 

6 Q And any other treatment that the B.R. is 

7 not equipped to do you don't make the decision about, you 

8 just get them to where it needs to be? 

9 A These days we make the decision about what 

10 type of treatment the child needs, ergo we call the 

,11 appropria'te consultant and I dare say'we hit the nail on 

12 the head a hundred percent of the time and so I consulted 

13 with a neurosurgeon. 

14 Q But my point being your care doesn't look 

15 towards any future care that may be needed like in hours or 
I • 

16 days down the road? 

17 A I'm sorry, I can't, all I can say is that I 

18 ~as .. concerned about brain swelling, there would be a 

19 possible con~ideration of craniotomy or brain monitoring, a 

20 monitor could be placed. These things the neurosurgeon can 

21 handle but they were all running through my mind. 

22 Q Okay, right, and, and you then got him to 

23 where he needed to be to get that treatment? 

24 A And, yes, and that's in the hands of the 

25 neurosurgeon, sure to make those decisions. 
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1 Q . Okay, and, and in making those decisions 

2' you take note of everything that you could possibly have to 

3 take into account for treatment, correct? 

4 

5 

6 

7 

A 

Q 

A 

Q 

r try my best. 

And that would i~clude any other injuries? 

. Yes, ma'am, it tr,uly would. 

There~s no injuries noted such as bruising 

8 in your· report; is that correct, Doctor? 

9 A I. routinely note such things. Let me just 

10. make sure but I gather by ,your question that there's no 

11 br~ising noted," I don't want to waste any of the court's 

12 time, so.r would' say' there, skin exam, sorry, just having 

13 trouble find~ng it, . electronic' records, no, there was no 

14 bruises. 

15 Q And, Doct~r, there was not total 

16 differentiation between gray and white matter, correct? 

17 

18 

A 

Q 

Correct. 

Am I correct that if there had been total 

19 differentiation then there would have been brain death? 

20 A No, ma'am, you're not correct. 

21 .' Q Okay',· but it would have meant even more 

22 severity to the injury; would that be correct? 

23 A There should be differentiation between 

24 g:r;ay and white matter so· if there was there would be less 

25 severity. 
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1 Q I'm, I'm sorry, I think I, ·if there was 

2 total differentiation I think'I, I misspoke, if there was 

3 total differentiation between gray and white matter would 

4 . that mean death? 

5 A .1 may be misunderstanding and I apologize 

6 but we need to see total discrimination between gray and 

7 white matter. '. As it gets blurry and we lose the 

8 . discrimination between the two there's a problem. 

9, . Q I'm sorry, I was asking, asking it in the 

10 'reverse, so when there's no differentiation that is what 

11 indicates the severity of the injury? 

12 A Yes, ma'am. 

13 .Q Now you cannot tell us when, when' the 

14 injury occurred, correct? 

15 A I can give you a ball park figure. 

16 Q But, but nothing more than that, that would 

17 be correct? Okay, and ---

18 A Well SUbstantiated in the literature. 

19 Q " 'Okay, but can you tell us any 

20 .instrumentality that caused the injury? 

21 Usually blunt force. 

'22 Q I understand that, Doctor, but you don't 

23 know exactly.what was used or may have been used? 

24 A Having seen head trauma for twenty years 

25 now usually there evidence of gun barrel, hammer, knife, 
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1 blunt instrument, and then there's none of that which 

2 implies the whole head had a blunt blow to it. 

3 Q And, and you can't tell us. from your 

4 examination of _ who did it?' 

" ; 
5 AOf course not. 

6 Ms. Grabert-Lowenstein: No further questions. 

7 Cross'Examination 

8 By M~. Galmore: 

9 .. Q Dr. Cacace, 'it .was readily apparent· to you 

10 as soon as you entered the room that this child was 

11 suffering from a neurologic injury? 

12 A Yes,' sir. 

13 Q And I think you said that was based on your 

14 aptually seeing the posturing? 

15 A Yes, sir. 

16 Q And you saw the fact that he was not 

17 conscious? 

18 A Yes, sir. 

19 Q Did you s~e any external inju~ies to the 

20 head area? 

21. A No, sir. 

22 Q Did you see any bleeding? 

23 , A No. 

24 Q Scalp injuries or anything like that? 

25. A No. 
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1 Q And you decided that it was appropriate to 

2 run a C.T. scan; is that correct? 

3 A. Yes, sir. 

4 Q Okay, and you reviewed the C.T. scan; what 

5 were y~ur findings? 

6 A The findings by the radiologist as well as 

7 myself ~ause we, r review these things as well, again if r· 

8 may, .was intracranial hemorrhage with blood extending along 

9 the falx,. the center portion of the brain, and within the 

10 left pariatal lobe, left frontal lobe consistent with 

11 hemorrhage, parenchymal hemorrhage,.that's brain tissue 

12 hemorrhage, decreased distinction between gray and white 
, 

13 matter which is suspicious for intracranial edema and skull 
.. 

14 fractures which were not delineated but the radiologist was 

15 concerned to remind me that .itwas possibly non accidental . 

16 . ' Q So am I understanding this correctly that 

17 there was a skull fracture but there was no external 
! 

18 ability to see skull that fracture? 

19 A Very often. 

20 Q Now you talk about the loss of gray-white 

21 ~atter differential .could the loss of gray-white matter 

22 d~fferEmtial help us to establish a time, frame when the 

23 injury was inflicted? 

24 A I believe it can, yes. 

25 Q I think you talked about you a ball park 
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1 figure? 

2 A Yep. 

3 Q Can you give us that ball park figure? 

4 A Thirty-six ho~rs~ 

'5 Mr. Galmore: Yes, sir, thank you very much, no 

6 -further questions. 

7 Redirect Examination 

8 . By Me .. ·Cote: 

9 Q' Dr. Cacace', did you have· a nurse working 

10 wit~'you that night? 

11 A Yes. 

12 Q Who was that? 

13 A That was Tina Millan. 

14 .Q And do you· refer or rely on her notes at 

15. a~l iIi coit:ting up,with your expert opinion? 

.16 A I depend heavily on the nursing staff at 

17 .copway Medical 'Center, surely. 

18 .. Q -,;r , m going to ask you to refer to Exhibit 36 

19 and part of that Exhibit are nurses notes? 
, 

20 ! Mr. Galmore: I· would object, Your HonOr, this 

2 line of inquiry has already been covered by a previous 

22 -witness. 

23 -, 

24 

25 

Ms. Grabert-Lowenstein: Join the objection. 

Ms. Cote: That's correct, Your Honor. 

The Court: 'Understand, understand, I think I 
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1 know where she's going and it was raised 'on cross so I'm 

2 going to allow it. 

3 Ms. Grabert-Lowenstein: Thank you. 

4 Mr. Galmore: Yes, sir. 

5 Ms. Cote: (Continuing) 

6 Q And that's page one of four at the bottom? 

7 A I'm !30rry, I'm so clumsy with these notes 

8 here. 

9 Q Take your time. 

10 A 'Okay, ,one of four, yeah,',got it. 

11 Q Do you see any notation regarding bruising 

12 ,under the heading assessment? 

13 A Yes, I do, yes, in fact I now~ I'm just 

i4 'human, 'I .am not God, I have great faith in Him, but I will 

15 'say to you I stand corrected in that, and Tina does this 

16 .often and as, as well as many of the, the nurses, we work 

17 as a te~m, and th~y point things out to us, and'whether 

18 this makes me look like a real fool or not I recall now 

19 Tina pointing out to me that the child had bruises on the 

20 r~ght hand, right thigh, and left thigh, bruises on the 

21 'shin bilaterally, scratches on the belly. Tina is 

22 obsessive compulsive even more than I and sometimes some of 
.. '" 

23.' . the doctors' are annoyed with her but I love her and she 

24, 'corrected me that time and I in the malay did not support 

25 the documentation but actually recall the conversation with 
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Ms. Cote: Yes, sir, thank you. I 'have no 

,3 further questions. 

,4 ' 

5 

6 Honor. 

7 

'8 

Mr. Galmore: Nothing further, Yo~r Honor. 

Ms. Grabert-Lowenstein: Nothing further, Your 

The Court: Very well. 

Ms. Cote: Your Honor, we would ask 'that Dr. 

9 Cacace be excused. 

10 
... 

1 

12 

13 

The Court: Any further need for Dr., Cacace?' 

Mr. Galmore: No, sir. 

Ms. Grabert-Lowenstein: No, Your Honor. 

'The Court: You're excused, Doctor, and you're 

14 ',released from your subpoena, 'thank you for' c'oming. 

15 

16 

17 

18 

19 

20 

21, 

" 

to the 

. ' 

A Thank you. 

Madam Court Reporter: I'll-take those. 

A Yes, ma'am. 

Ms. Lively: The State would call Pamela Burke 

stand. 

Pamela Burke 

being first duly sworn, testified as follows: 

Madam Clerk: Please state your full name and 

23 ,spell your last name for the Court? 

24 

25 

The Witness: Pamela Burke, b-u-r-k-e. 

Direct Examination 
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1 By Ms. Lively: 

2 Q Ms. Burke, where are you currently 

3 employed? 

4 A The Medical University of South Carolina. 

5 

6 

Q 

A 

And what are your duties there? 

I'm a pediatric flight nurse ,for the 

7 Children's Hospital. 

8 Q Okay, and in being a pediatric 'flight nurse 

9 do you have special training for that particular duty? 

'10 

11 

12 training? 

A 

Q 

'1)., 

We do. 

Okay, and are you up to date with that 

I am. 13 

'14 

15 

16 

17 

Q All right, so are you currently the R.N. or 

18 

19 

flight nurse 

A 

Q 

A 

Q 

on what is it 

Megicare. 

Megicare, 

'Yes. 

All right, 

called, is it Megicare? 

is that correct? 

now, Ms. Burke, did you have an 

20' 'opportunity to be called in on a case involving a toddler 

21 "':in July, specifically July 14th of 2008? 

22 A I did. 

23 Q Okay, please tell this jury what has to 

24 happen in'order for Megicare to get involved with a 

25 particular patient? 
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1 A A patient will present to'a doctor's office 

2 or an emergency room'or already be 'a patient in the 

3 hospital and that physician will then call our physicians 

4 for a consult and they will decide if the patient needs to 

5 be transported for a higher level of care at which'time 

6 will be the time to go. 

7 Q All ,right, and is that what happened in, 

. 8 this particular case? 

9 
r 

10 Q 

It is., . , 
.~. ,I 

How long does i't take you to . fly from MUSC 

11 to" .to Conway Medical Center·? 

12 A About' forty minutes. 

13 Q All right~ was there any problems in the 

14 timing of you getting there for this ,particular, flight 

15 ':within forty minutes? 

16 A No, it doesn't, doesn' t appear to be,. 

17 Q Okay, pl.ease tell the jury exactly when it 

18~as.that you got the ca.ll that you were going in to, to 

19 Conway Medical Center for a patient? 

20 A It was at 8:.59 p.m. on 7-14-08. 

21 Q Okay" 8·: 5 9 p. m, and whenever you got tha t 

22 call do you ha~e any information whatsoever regarding the 

23 condition of that particular patient? 

24 A We will get a weight and sometimes some 

25 information. 

----------------- -- -- ----
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1 Q okay, and did you receive any information 

2 so you could prepare yourself for that particular flight? 

3 A It looks. like this. case we were told it was. 

4 a seventeen month old who. was dropped off at the 

5 grandparent~ a couple of days ago and EMS was called 

6 tonight, because he was IInot acting right, began,seizing 

7 today, I' then they called EMS, the patient was brought to 

.8 the' hospital and continued to seize. 

Q ';Okay, so when you have that informa'tion 

·~o regarding that it's a seventeen-month-old with seizures 

11 what do you'have to have on' flight to 'make s~re you can 

12 care for the child? 

13 A We have to have monitoring' .capabilities as 

'14 ' well .as ,a appropriate medicatfons. 

15 
" 

Q' Okay, and did you have that, .that,those 

16 items 'with you on th;:it flight? 

17. 

18 

19 

·20 

'adtuaLly 

21 p.m. 
" 

22 

A 

Q 

arrive 

A 

Q 

They're standard on every flight. 

Okay, now, Ms. Burke ,.what time did you· 

at Conway Medical Center? 

We arrived at the patient's bedside at 10 

Okay, and when you arrived at the patient's 

. 23 bedside you· said we, so' was that you and another person? 

24 " A A partner, yes, myself and a ~esp~ratory 

25 ; therapist. . 



322 

" 
, .' 

Ms.' Burke - Direct Bxamination by Ms. Lively' 388 

l' Q Okay, and so whenever you got there plea~e 

2 tell 'the- jury what it was that you obse:i:vedr~garqing,the 

3' seventeen mqnth old at ,'that time? 

4. Okay, ,the patient was intubated and on a 

5 'ventilator, bre,athe sounds were ~ot ,equal so' he' had better 

'6:Qreath soullds on the r~ght side than on the left listening, 

;l 7, his 'heart rate was high, his sinus tachycardia, 'his pulses, 
, 

,8 were a little weak, skin was pink and pale ,and cool, 'and" 
, ' 

, . 
i 9 ,but he had peen sedated" already, arid was wak~ngup. He did 

10 only withdraw when he,was waking up, his u;pperarms and he 

'11 ~o~ed.his, right better then his left but. I didn't see 

12 anything else move,' pupils were large 'and, .. uot reactive: to 

.,13 l~ght, his abdomen was, soft. He had two I.V.'s, his' 

14 saturation at that time , ,,-his oxygen saturation was' 96 

15 percent which is good, 'but did quickly drop after' that. 

16' , Q NOW, Ms. Burke, the information that you 

17 ,.had was this a critical case or not? 

,,18 
4 ''!,. 

' , 
A Yes. v 

: 19 " 

Q Okay, did the child at any-time, you said 

,20,:-i:hat he didn't, he wasn't reacting to l.i.ght; is that 

2,1 ·.correct? 

22 A Yes. 

,23 Q The pupils, okay, ,and was that a concern 

24 ' for you? 

25 A Absolutely, it makes you think of a head 

.,' 
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1 injury. 

2 Q Okay, and in regards to his oxygen 

3 saturation you said it was at 96 percent when you were 

4 there but then it dropped, please explain what you mean by 

5 that? 

6 A He was 96 percent saturated getting 50 
! 

7 percent oxygen on the ventilator because his breathe sounds 

8 were unequal we pulled'his tube back so he was then 

. 9 oxrgenating both lungs, ventilating both lungs and it came 

10 back up. but it did drop to 81 percent so we increased his 

11 oxygen and manipulated his tube to ·improve that. 

.12 Was he ,breathing above the ventilator? 

13 A When he was ,awake, he was given, for 

14 intubation he was given a medication a paralytic, 

15 chemically paralyzes that patient so that they don't fight 

16 t4e ventilator so that you can get the intratrachael tube 

, 17 placed without trauma.,.' ' 

18 Q Now please explain you said when he was 

19 awake was he in any way, shape or form responding to you or 

20 ~peaking or anything coherent? 

21 A He wouldn't be able to speak around his 

22 ."t.ub~. 

Q Okay. 

A So the only,' but the only movement I saw 

~5 . him do was a withdrawal which is not a purposeful movement 
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, , 

1 so i~'s just simply a response to stimulation and waking 

2 up. 

3 Q, A reflex, okay. Now," Ms. Burke, how long 

4 did it take then for the flight, to go to MUse, was it forty 

5 minutes? 

6 We'left:the,bedside, we 'lifted off there at 
" 

8 Q 'And w~en'you arrived, at"the h~spital who 

9 ' a~tually greets you there"to take over the' care' of the 

10 ,cihild~ " 

·11 I . gave,. ":( gave the pa~ierit over to a nurse 

12 and :.a,lso Dr,. Tecklenblu;g.wasat the bedside at, that time .. ' 
.. 

',13 .' Q ,Okay,' and, dUy-ing the, flight was ·there any 

',14 p:r:;oblel?s. 'orconcern~ with the child at that time?, 

15 ,A No, ma'am, it looks.like·the flight went 

16 "well: 

17, .. 
Q. All right,.and once you actually arrived at 

18 '; MU~·c- did you· hav~' any' additional care for' this' partf~ular 

19 1?atient?, 

20 A No, rna' am. 

21, Q All right, so that concluded your duties 

22 ' with this .patient? , , 

23 A It did. 

24 Ms. Lively: Okay, all right, thank you so much, 

25 answer any questions the defense may have for you. 
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1 The Court: Ms. Grabert-Lowenstein? 

2 Cross· Examination 

3 By Ms. Grabert~Lowenstein: 

4 

5 about ---

-6 

7 

Q ' .You're just simply here today to testify 

A 

Q 

The transport. 

receiving I11III and· transporting him 

8 and then leaving him within the care of MUSC? 

9 

10 

A I am. 

Ms. Grabert-Lowenstein: No further questions. 

11 Cross Examination 

12 By Mr. 'Galmore: 

13 Q Nurse Burke, did yqu perform any test or 

14 . any procedures on I11III Grime's? 

15 A Other than monitoring, no. 

16 Q Okay, did yop. observe any external injuries 

17 to h~s head? 

18 A I did not. He wasn't a full c-spine which 

19 means he's had a neck collar on and his tape would be, his 

20 head'would be secured to a rigid board. 

21 

22 

23 .. 

Q 

A 

Yes, sir, you said you did not? 

But I did not, I did· not chart that I did. 

Mr. Galmore: Thank you very much, no further 

24 ' . questions .. 

Ms. Lively: That's all for this witness, Your 

325 



326 

~s. Burke - Cr. Ex. by Ms. Grabert-Lowenstein/Mr. Galmor~92 

1 Honor" if she may be excused? 

2 Ms. Grabert-Lowenstein: No objection. 

3 Mr. Galmore: No objection. 

4 The, Court' : Y()u may be excused and you're 

5, released from your subpoena. 

6 Ms. Lively: Your Honor, may we approach for one 

7 moment?, 

8 

9 

The Court :,' Certainly., 

Ms. 'Lively: Thank you. ' 

10 (Wh~reupon', a bench conference was held off the, 

1 record in the presence of the,j~ry, but out of the hearing 

12 of the jury and the court reporter~) 

13 The Court: Take the jury to their jury room, 

14 Mr. Ropp, make sure, they're comfortable. We have a matter 

15 

16 

17 

18 

that .. we have to take up. 
I ' , 

(Whereupon, the jury retired to the jury room at 

10;34 a.m.) 

The Court: Before we get into her let's take a 

19 quick break, okay. 

20 Ms., Lively: Yes, sir, thank you. 

21 (Whereupon, a recess was taken and the followi?g 

22 takes place on the record after the recess.) 

23 Ms. Lively: Your Honor, the State would call 

24 Dr. Donna Roberts to the stand. 

25 The Court: All right, what are the issues for 

. ': 
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The Court: She's there. 

Ms. Lively: Okay. 

The .,Court: Let's just have her sworn. 

Ms. Lively: Yes, sir. 

1 

2 

3 

4 

5 (Whereupon, the jury returns to the courtroom at 

6 11:00 a.m.) 

7 Dr. Donna Ray Roberts 

8 

9 

being first duly sworn, testified as follows: 

Madam Clerk: Please state your full name and 

10 spell your last name for the Court? 

11 The Wi~ness: My full name is Donna Ray Roberts , .. 

12 my last name is spelled r-o-b-e-r-t-s. 

13 . Direct Examination 

14 By Ms. Lively: 

15 

16 employed? 

17 

18 

19 

20 

21 

. , 

Q 

A 

Q 

A 

Q 

A 

Dr.' Roberts, where are you currently 

, The Medical University of South Carolina. 

And what are your duties at the, at MUSC? 

I'm an attending neuro-radiologist. 

Okay, and what is a neu'ro-radiologist? 

, Whg.t I do is look at images of the brain 

22 "and spine, both in adu~ts and children. 

23 'Q Okay, and how long have you been a neuro-

24 radiologist? 

25 A I've been a neuro-radiologist atMUSC for 
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! 

1 five years and in fellowship for two years before that. 

2 Q All right, and are you board certified? 

,3 A I am board certified and I also have an 

4 additional certificate in neu'ro-radiology from the American 

:5 Board of Radiology. 

6 Q All right, and, Dr. Roberts, will you 'give, ' 

7 the jury'the,henefit ofyotir ~ducational background? 

8, 'A Yes, I ~ent to Clemson University and 

9, graduated in computer' engineering,. 'I went to the 
, 

10, ,Uni versi ty of Colorado and got a rna's t~rs degree in 

11 biomedical engineering. I went tO,medical school at the 

12 Medical Universi~y of South Carolina. I then completed a 

13 ~ive-year residency in radiology at the Medical Univers,ity. 

14 I then did a two-year fellowship in neuro-radiology at the 

15 Univer~ity of California in San Francisco. 

16 " Q And once again how long have you actually 
,. 

17 worked in the 'field of neuro-radi,ology? 

18 A Between'the fellowship and being an 

19 attending ~seven years. 

20 Q Okay, and in regards to neuro-radiology 

21 hj;ive you ever testif·ied in court? 
°.:':1 

22 A' , Yes, I have. 

23 Q Okay, have you ever been qualified'as an 

24 e~pert before? 

25, A Yes, I have. 
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Ms. Lively: Your Honor, at this time the State 

would move to enter Dr. Donna Roberts as an expert in 

neuro-radiology .. 

The Court: Mr. Galmore? 

Ms. Grabert-Lowenstein: No objection, I'm 

sorry, Your Honor, on behalf of Mr. Palmer. 

Mr. Galmore: No objectio:q" sir. 

The Court: Very well, she's so admitted. 

Ms. Lively: Thank you. 

Q (Continuing) Now, Dr. 'Roberts, did you have 

an opportunity to become involved in· a case of a young 

seventeen-month-old ,toddler by the name of Viethl ViCtim _? 
A Yes, I did. 

Q Okay, please tell the jury how you became 

involved in this particular case? 

A 'You asked me to review some images, some 

C.T. scans of the brain. 

Q Okay, and what information did you have 

,prior to contact by me as to what had happened to this 

child? 

A I had no information before you ,contacted 

23 . me. 

2 Q Okay~ and were you there ,whenever the 
A •• 

2 images were done for this child, on July the 15th, 2008? 
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1 A I NO,· I was, not. 

.2 Q Okay, all right, so when you came in to 

3 review this. case were you seeing everything for the first 

4 time? 

5 A Yes. 

6 Q Okay, now what 'information was provided to 

7 you for you to . render an opinion? 

8,: A I was given the C.T. scan of the brain 
I, 

9 performed at Conway Hospital on July 14t,h,' 2008. I was 

,10 also given the c. T,. scan of the brain performed at the 

'11 Medical University on July 15th, 2008. I've also rev.lewed 

12 additional records such as. the autopsy report. I've seen 

13 some pediatrician visit clinic notes and I saw the EMS 

14 report. 

15 Q Okay, and based on all the information that 

16 you had'do you, believe 'you've got a full picture in order . 
17 to provide or render an opinion for this jury here today? 

18 Yes, I do. 

19 Okay, and in preparation for your,testimony 

20 here today ~n order to ,further aid the jury, did you prepare 

21 anything for ,them to actually view while you testify? 

22 .. A Yes, a Powerpoint slide. 

23 Q Okay, and what does this PowerPoint slide 

24 show for the jury? 

25 A It, it's images that were part of the C.T. 
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1 scans performed both at the Medical University and at 

2 Conway Hospital. 
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3 Q Okay, and why is the PowerPoint helpful for 

4 you as a r.adiologist to be able to have the jury understand 

5 what you're saying? 

6 ·A As a radiologis.t my job is to interpret 

7 images and so it would be useful for me to show the jury 

8 what 'I'm seeing. 

9 Q Okay, and is it difficult for a layperson 

10' to look at an image like·a Cat scan or MRI and" know what it 

11 is that they're'looking at? 

12 A', 'It can be, yes. 

13 Q',~' ~kay, all right, now the images that you're 

14 ,going to provide to us. those images ~ere done by whom? 
.!. • 

15 A One of theC.T. scans was performed at 

16 Conway Hospital and the other one was performed at the 

17 Medical Uni versi ty: 

18 Q Okay, now, Dr. Roberts, after you looked at 
'. 

19' al'l of this infqrrnation have you consulted with anY'of the 

20 other people who had contact with Victim' . while he 

21 .was actually being cared for at MUSC? 

22 A I have spoken with Dr. Schandl and Dr. 
, 

23 Abel.' 

24 Q And who'S Dr. Schandl? 

25 ~hets the pathologist. 
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1 .Q She performed·the autopsy? 

2 A Yes. 

Q And who is Dr. Abel? 

4. A Sh~' is the forensic pediatrician. 

5 Q Okay, all' right, and so after you received , 

6 all of this information and reviewed the, the images before 

7we get to the powerPoint what, what injuries did you 

8 actually see on this· child? 

9 A. The injuries that I saw on the C.T. scans 

10 wer~ blood around the brain. I saw severe swelling of the 
i 

11 brain. I saw a loss of the gray-white differentiation 

12 which indicates to me dead brciin t.issue, and I saw severe 

1,3 fractures., 

"14 Q Are you aware in, in ,any of ,the subjective 

"15, history of this child wheneyer you're looking at these 
. 

168cans, would tha-t matter, like stories as to possible . . 

17 mechanisms'of the injuries? 

18 A· My find~ngs and interpretation are based 

19 solely 'on the images. 

20 

21 '.' 

22 

23 

24 

"Q 

A 

'Q 

A 

Q 

Okcity, so your observation 

Yes .. 

Okay, okay? 

Excuse me. 

Su.re·, now, Dr.' Roberts - --

is objective? 

25 The Court: Bobby, could you help Dr. Roberts 
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with some water; you got it there, Doctor? 

Ms. Lively: (Continuing) 

Q Dr. Roberts ---

The Court: . Do you need the screen down? 

Ms. Lively: Yes, sir, Your·Honor. 

The Court: Ladies and gentlemen of the jury, 

w~' re going to' try t'o operate this PowerPoint wi th the 

li$hts no dimmer :than they are now so that you can see the 

witness. If you have difficulty seeing it or if there's a . 

glare qr whatever 'would you, please, raise your hand and 

let me know, okay. Can everyone see that fairly .clearly? 

If Ms. Lively will stay out of the way you can, okay, very 

we!l. 

Ms. '·Lively: Yes, sir, thank you. 

(Whereupon, Dr. Roberts' PowerPoint presentation , 

is~layed for the jury.) 

Ms. Lively: (Continuing) 

Q '. Now, Dr. Roberts, you told us that you 

r.eviewed the images for \/ictlm , will you, please,' 

tell us what is portrayed in this particular image that 

-we're seeing right here? 

A Yes, these are pictures from the C.T. scan 

that was performed at MUse on July 15th, 2008, and this is 

a 3-D reconstruction of the bones of the skull of I11III 
'"""., In· this picture you see here this big bone in the 
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1 front is the frontal bone; these are the eye'sockets, and 

2 this is the opening for the nose and this line right here 

3 that goes from side to side is called·the coronal suture 
I 

~ 4 and sutures are the places where the bones of the skull 

5 come together; and in newborns they're open but as the 

child gets older they start to fuse to'gether to the solid 

7 skull of·a normal older child or an adult; and in the case 

8 of because of his age they were not 

9 completely fused, howev~r, on the C.T. scans -- if you'll 

10 scroll it a little bit, please ·--as I scroll around to the 

·11 side of the head --

12 

13 

Q Is that it? 

One more, please, however, his sutures are 

:14' not fused but they were separated·unnormally widened and' 

15 that indicated separation of the bones of the skull, the 
, . 

16 frontal bone from the two bones on· the side of the head 

17 . called the parietal bones. 

18 Q Dr. Roberts, let me stop you right there, 

19 what can cause the' separation of the suture in the skull? 

20 A What can cause it is a traumatic force or 

2 ':.e:ls~ swelling.of the brain. 

22 : Q All right, thank you, all right, and then 

23 you've noted the fractures here. Will you explain what, 

·24 what type of f'ractures we're seeing here? 

25 A Right, so this again here is the coronal 
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1 suture and then this bone on the side of the head, the left 

2 side of his head, is called the parietal bone and this line 

3 here is abnormal. This is a fracture, and if you scroll 

4 some more for me, please, as we scroll around, if you could 

5 continue to scroll, you can see that the fracture line 

6 extends to the back of the head and it separates this 

7 parietal bone into multiple pieces. 

8 Okay, could you scroll some more, please? As we 

9 get around to the back of.the head these are also sutures 

10 but again where the sutures here come together they're 
. , . 

11 slightly separat~d. 

12 .Q And in the images·that you actually saw 

13 before you made this reconstruction what are those 

14 fractures called; what is the technical term for them this 

15. side of the head? 

16 A The. technical term for it is comminuted 

17 fracture. 

18 Q Okay, and a comminuted fracture just tell 

19 the jury what a comminuted fracture is? 

20 A It just means that the bone is separated 

21 into multiple pieces. 

22 Q Okay, and what type of trauma would need to 

23 or'force would need to be inflicted on a person in order 

2'4 for a comminuted fracture to take place? 

25 A . It would take severe traumatic force to 
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1 c:r::eate these type of fractures. 

2 Q Okay, thank you, if you'll continue. 

3 What's the next thing we're. looking at? 

4 A If you. could scroll some more for me, 

410 

5 please? As we' scroll around to the right side of the head 

6 ·th~~ is right parietal bone -- and if you'll continue to 

7 scroll -- and: again we, see multiple lines going through the 

8 right parietal bone which are,fractures separating the 
, 

9 right p:arietal bone i!icq multiple pieces. 

10 Q ADd, and once again in regards to these 

11 fractures we're seeing on this side of his, his skull would 

12 th~t also require tremendous amount of force? 

13 A Yes, it would -- continue to scroll, please 

14 and again on the right side this is the coronal suture 

15 again and you can see separation of the frontal bone from 

16 tne parietal bone. Can you just scroll? 

17 Q And once again these are scans from where? 

18 A These scans are from MUSC. 

19 Q Okay, now what are we seeing here, Dr. 

20 Roberts? 

21 A So what we're seeing here are pictures from 

22 - the C ~,T. scan' that was obtained on Richard Grimes at Conway 

23 Hpspital on Ju:J.y·14th of 2008. 

24 Q And before we get into some of the other 

25 pictures, how important was it for you to have the scans of 
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1 the patient that were taken immediately upon entry of the 

2 E.R.? 

3 A It was very ~mportant because I ~as able to 

4 see the state of his brain at the time or very close to the 

5 time 'of, injury. 

6 , 'Q Okay, 'and, and I know you're going to talk 

7 about this, but what was the, state of his brain that you 

8 observed in th9se C.T. scans'from Conway E.R. 

9 A I think the most concerning thing for me 

10 ' was that there was loss of 'distinction between the white 

11 matter that's in ~he middle part of the brain and the gray 

·12 matter or the cortex on.theoutside of the brain. 

13 Q , Okay" and as'a'neuro-radiologist and within 

14 a reasonable degree of, medical certa,inty was this a 

'15 'c~itical and grave condition ,for this child? 

16 ,. A It was a condition that I would expect no 

17 meaningful recovery. 

18 Q :Thank you. I'm go to go 'ahead then. 

19 please explain to us some of the other images that you've 

20 provided for the jury? 

21 A Okay, this is a side view of the head which 
. 

22 was part of that C.T. scan, and I don't mow if you can see 

23 with the lighting in nere, but the fractures can again be 

24. seen through the parietal bones, the bones on the side of 

25 the head, and the next set of pictures from the C.T. scan 
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1 that I'm going to show you ·are images that start at the top 

2 of the head and extend down to the bottom of the head so 

3 we're just going to kihd of scroll from the top of. the head 

. 4 down to the bottom of the head,' and I've also i:ncluded a 

5 C.T. scan of a normal s~venteen-month-old child just to use 

6 as' a comparison and that's 'onthe left side and this is the 

7 scan of on the right side;, 

8 Q " dive me tu8t·a.minute, let me see if I can 

9 mess with the brightness on this, just a second? 

10 A Candi'ce, I think it might be okay when we 

11 scroll further down. 

12 Q Okay, I'll just leave ,it .Hone then, thank 

13 you', Dr. Roberts. All.right, .continue to explai~ what it 

14 is that we're seeing. 

15 A, Okay, if you could ,scroll some· down for me, 

16· please, a little bit more, please, okay. So we've started 

17 at, the to~ and now this is still' pretty close to the top 

·18 'and this is a normal for comparison., On this side you can 

19 see, and we'll be able to see a little bit better as we 

20 scroll down, but there are areas here that are very bright 

21 on the scan and you can see .it a little bit more on this 

22 si~e than which is the left side than ~ou .can·see it on the 

2~ right side and those bright areas represent fresh blo.od and 

24 that's becaus~ fresh blood on a C.T. scan is white so, and 

25 if you cou~d scroll down. As, as we scroll down you can 
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1 continue to see more fresh blood going around the brain. 

2 Q Dr. Roberts, let me ask you real .quick just 

3 to kind of put it in layman's.terms, in the normal for 

4 compa~ison.brain what are those squiggly looking lines that 
, 

5 we're s.eeing; 'is that what you're talking about the 

6 differentiation of gray-white matter? 

7 A It is, and if.we 90uld scroll down r 

8 actually hav~, I~how that indicate a little :qit·better. 

9 These are, these 'areas again are indicating the fresh blood 

10 around ~he·brain. If you could scroll ---

1 Q I'm sorry, what r' was going to ask you is 

12 that can you gi:ve us your opinion/as·a.neuro-radiologist 

13 within' a rea'sonable degree of medical certainty as to 

14 whether or not there was any old iIlju:I:Y or old·blood on his 

15 brain? 

16 A I· wouldn't be able to tell that. 

17 Q Okay, all right. So based upon the images 

18 that you're looking at right now what did it appear, was it 

19 an acute injury meaning a recent injury or an old injury? 

20 A This' is an acute injury, a recent injury. 

21 Q Thank you, okay, if you'll continue, 

22 please? 

23 A If you could scroll down, continue to 

24 scroll down, please,we're again just seeing the. blood 

25 around the brain. Continue to scroll down, please, okay, 
.... 

" 
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1 and so I'm not sure it's projecting very well, but in this 

2 normal brain ~ere you can see an area that~s dark in the 

3 : center of the brain and 'that's called'the white matter and 

·4 .' then outside of that there's an area that" s Just slightly 

'5 . brighter and that ',s called the gray matter or cortex. 

6 .That's the part of our brain that let' s us think,' let's us 

7 feel, let',s: us .talk, see, move, and basically the part of' 

8 our brain that' makes us human and that's the gray matter, 

9 :and y;c)Ucansee the difference between the whi.te matter and 
I' 

10 the gray matter in the.normal brain. I've kind of got it 

11 'indicated bya squiggly yellow line; however, in the case 

12 of brain I do, Ido not see that 

13 differentiation;' You can't see a distinctioribetween the, 

14 gray matter 'and the white 'matter. There's, there's that 

15 loss. of distinction and that to. me indicates dead brain' 

16 tissue and it.'s a very ominous sign, we call it the big 

17 brig?t brian sign and to me it indicates no chance of 

18 meaningful recovery. 

19 Q Okay, and once again when was the,. what's 

20 the date of this particular C.T. scan? 

21 A July 14th; 2008. 

22 Q And the information 'you had was this the 

23 first scan that was done of Victim ? 

24 A Yes. If you could continue to scroll down, 

25 please. On this next slide I'm indicating severe brain 
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1 . :swelling and basic.ally if you look at the normal brain you 

2 can see that the brain·doesn't go, the white. part out here 

3 . is the skull and the brainctoesn't go all' the way out to ... 

4 the. skull .. ... ';r'l1e re are infoldings of the'b:r::ain that you can 

·5 see but· in ·the case of. you cannot see that 

6 because the brain is so.swollen that it extends all the way 

'7 out to the skull and .that indicates severe brain swelling~ 

8 Q Mel when a· patient has severe brain 

9 swelling like that ar~ they, in your experience are they 

10 able to walk·; eat, breathe, function? 

'11 k.: The/findings onthe.C..T. scan would 

12 indicate to me that the patient would not·beable to walk, 

i3 " eat, function normally .. 

14 ' Q . AII right, thank youicontinue? 

15 l A If yo:u .. ~ould scroll please., just continue 

16 to scroll; again this ~right area is blood around the 

17 brain, 'so continue to scroll down, .·again blood around the 

18 brain, and. if you could just·continue to scroll on down to 
., 

19 the bottom, tl;lis ·is basi~ally. ·showing that .there' s blood. 
" 

.20. qround the entire brain. 

21 , The Court: Do you need the . lights "back up? 

22 
, 
' .. Ms. Lively: ' .Yes, sir, Your Honor, please. 

23 The Court: Mr. Ropp? 

24 Ms. Lively: '( Cont inuing) 

25 "Q Now,. Dr. Roberts, were, have you ever 
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worked in a hospital where you dealt:with,pediatric 

2 patients? 

, 416 

3 A "Yes'. 

.... ,Okay, and where was that?, 

A'" "Ideal' ~ithpediatrics pat:i.ents at the 

Medical' Uni versi ty of South Carol ina 'anq ,r' ve al so served ' 

'as' an attending' neuro-radiologist as .st." Jude Ch!ldrens' 

, Hospital. 

; , Q Okay, and will you, 'ple'ase,' tell the jury 

tyPically i~ a~ma'll:- child at,_ age what, type of . 

-fractures" ' i,',f ,a:ny; would you expect to see from a fall or 

, bumping of;' the head? 

, " A Wel'l that would' depend on the' type of fall,' 

if ,it, wa,s, a fall from a two or three story window then I 

,would expect t? seethe type of fractures that I see on the 

s~'a; o~·_s'.' 1~ it was a fall from standing 'I 
'. , 

wouldn't 'expect to 'see a:, fracture at all. 

Q Okay, to give you:a hyPothetical if a child 

'were to be knocked do~n by a large dog or pet could that 

cause the' kind of" complex _ fractures we see in_ 

A A:' fall from standing I would not expect to 

see a fracture. 

Q ,Well, Dr. Roberts, in your experience would 

you expect to see this type 'of a fracture if the child were 
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1 to fall out of a at'roller? 

2 A No, I would not. 

3 Q Okay, and why is that? 

4 A Because these type of fractures, indicate to 

5, me!that it required severe force-to create them. 

6 Q And you've mentioned, well let me ask 'you 

7 this., when you've., seen a patient with these type of complex 
.: , 

8 . and severe fractures what 'is the normal history that would 

9 you get in your experience? 

10 A' The most common indication and where I've 

11 seen these type of fractures is in a patient following a 

12 motor vehi.cle accident . 

13 ,Q . ; And you'd already testified regarding the 

14 gravity ofi-;What·You saw from Conway E.R., in. your opinion 

15 as a ~euro-rad~ologist did he have any chance·of recovery 

16 from those injurie~?' 
t. , 

17 A In my opinion he would not have a chance 

18 for meaningful recovery. 

19 Q NOW, Dr. Roberts, one of the. things in 

20 radiolo'gy that you ·,do, well let me ask. you, is one of the 

21 t~ings you do as a radiologist is to try and determine t·he 

22 timing of fractures and injuries to a particular patient? 

23 .:. A Looking 'at the images I can have an 

24 indication of the timing. 

25 Q Okay, and, and how can you do that~ what do 
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1 you look for in regards to ,radiological exams to, to be 

2 able to try and tell whether it's a fresh injury, old 

3 injury, healing injury, that type of thing? 

4 A I can look at the, the, the, the, what the 

5 blood looks like, 'that gives me an idea of if it's a new or 

6 ',. old ~nj'ury; I can look at the state 'of the brain and 

7 determine, if, it's a new or old injury and;I can look at the 

8 fractures and see i'f'there's any evidence of healing. 

9 Q And let's, talk, about the blood. I think 

10 you've already testified that within a reasonable degree of ' 

11 ,medical certai~ty can you tell this jury'whether or not the 

12 blood was', a'cute or, old? 

13 I can 'say there',s acute blood. there; I 

14 can't ,say if there's old blood there or not but there is 

15 definitely acute blood there. 

16 Q 

17 A 

18 
'f 

Definitely acute recent blood? 

, Yes: 

"Okay, now let me ask you in regards to the 

19 fr~ctures that 'you saw on the C.T. scan, was there any 

20 indication of h~aling on those fractures? 
',' 

21 A I S'aw no' indication' of healing. 

22 Q ",And in regards to the status of the brain 

23 or the appearance of the brain that you saw from July 14th 

24 from Conway E.R., based upon the state of the brain that 

25 you saw would 'a person who had this kind of injury be able 
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1 to function or would they have been immediately 

2 symptomatic? 
, 

419 

3 ·A A person with this type of injury would be 

4 immediately,.se~~rely symptomatic. 

5 Q, Okay, and will 'you, please, tell the jury 

6 what type of immediate symptoms you,would expect'to see 

7 based upon your experience as a neuro~radiologist? 
;: . 

8 The type of symptoms I would expect to see 

9 is,an alteration or .loss of consciousness, alteration in, 

10 breathing,' likely seizures, a child would not be able"tc;> 

11 w,alk, move, play with toys, eat. 

12 Q. Would it be possible for their, for 'the 

13 child or ,patient 'to foam at the mouth? 

14 A Yes. 

15 Q What type of seizures, would you expect to 

16 visui3.11y see of that particular patient,? Okay; well let' me' 

1? ask you, what type of bod~ movement could you expect to see 

18 from a child suffering seizures from a traumatic "brain, 
.' 

19 'injury? 

20 'A ' Well I would say, that from the state of the 

21 ',brain I would not see purposeful body movements. 

22 , Q Okay, and I ,know in your job as, a neuro-

23 radiologist you're very confined in regards to the 

24 objectiveness of your ,opinion; would that be a fair 

2S statement? 
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1 A Yes. 

2 Q Okay, but I, I do qeed to ask you whether 
, , 

3 or not yoti,can tell,us ,;if it'would be reasonable under the 

4' circumstances: to expect,' this child could have been inj ured 

5 a day before' he showed up at theE.R.? 
!:.L 

6 A 
" , 

I don't, in, in ~y opinion a child with 

7. this, type Ot braJ.n injury cannot be' functioning normal1.y . 

,'8' " for, any 'period of time. ": . 

9 ,And functioning normally once again was 

10 that, what you ,were testifyingear;I.f.er, eati'ng, moving, 
',-, 

1 playing? , .'<' , 

A Exactly, 'yes. 12 

13 Q If I provided you with history, that he had 

14 eaten that day' and ~as up that, day and then became 

15 : symptomatic around 4:00 would that sound reasonable? 

16 A I' would riot ---

17 Ms. Grabert:~Lowenstein: I'm gqing to object 

18 that there's facts that aren't in evidence in that 

19 hypothetical. 

20 Ms. Lively: It's just a hypothE?tical, Your 

21 Honor; 
'. 

22 The ',.. Court: I understand, ' I'm going to allow it. 

Ms. Lively: Thank you. 23 

24 Q '(Continuing) All right, if I provided you 

25 with ahistbry that the child had eaten that day earlier in 
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1 the day and had been up that day and then became 

2 symptomatic around 4:00 would that seem reasonable? 

3 A It would pot seen reasonable to me that a 

4 child could eat and be .up after suffering this type of 

5 trauma. 

6 Q Okay, so when trauma was inflicted is it 

7 your opinion within a reasonable degree of medical 

8 certainty that he would have been unconscious, seizing, and 

9 critical? 

10 

11 

i2 

13 

A 

Q 

A 

He would have been acutely symptomatic. 

Okay, acutely means immediately? 

Iinmediately, yes. 

Thank you. What do fractures indicate to 

14 y'ou in regards to a mechanism of injury; does it have to 

15 be, tell me.if"you know? 

16 A I can't tell the mechanism of injury. I 

17 can just say that it was some type of severe force. 

18 . .0 Okay, all right, would it indicate that the 

19 brain, I mean the skull, had actually come into contact 

20 with an object; can you say that? 

21 A Yes. 

22 , Q. Okay, and in regards to that with the brain 

23 coming into contact with the object, can you tell us or do 

24 you feel comfortable telling us in your expertise why there 

25 might not be any type of outside indication of impact? 
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1 'A sometimes particularly if the force is a 

2 blunt force on a wide su~face there cannot'be, there can be 

3 times wherithere is not external evidence of injury . 

.Q. . Okay, ·and what about, the particulars of a 

5 .child's skull, howabsorb~ntis that skull to force? 

6 .' A A child's·skull is more compliant than in 

7 an adult skull~ 

8 . Okay, so' would "it be, . ihyour experience 

.. 9 wotild it be unusual for there ' to, be no outside' indication 

,10 6f, an actual, traumatIc force' on the scalp ofa child with 

11 having these typ~ of fractures? 

12 A No. 

13 ,Q 'No, okay:, and 'once again why is that? 

14 Because'at times if a 8urface,for example, 

15 i~~ large suriace and it's a blun~ force it can be the 
I 

16 potential that there' would not be external injury. 

17 .Q 
. .~ 

Okay,' ',would the skull, absorb that ,force? 

18 A' Yes. 

19 Q ,However,· what do the fractures indicate? 

. 20 A That even though the skull 'was compliant; 

21 the force had to be very severe in order to, to cause it to 

22 . break into. 'multiple pieces. 

23 Q . And this force'based upon what you saw with 

24 ~ydain was it on both sides of his head or could you give 

25 us that opinfon? 
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1 A There ,were-fractures on-both sides of the 

2 head but I can't giye an opinion as tO,what caused them. 

'. . 3- Q Okay, can you give us your opinion within a 

4 reasonable degre,e of medical certainty as to ~hether or not 

5 y~u believe the fractures and the subdural" hematoma, which 

6 is rhe bleeding on the brain, ,would have occurred at the 

7 same' time? , 

8 -A 

9 

10 ' ',opinion?' '. 

11 

:L2 I _ Q 

Yes, they both see~ to be at the, same age. 

Okay,' so they're both the same,age in your 

: .Yes. 
'- '., 

Can you tell -us, or think of a'ny naturally 

130cc-urr:i,.ngcondition that could result'.tn what we saw _ 

,14, suffering' from? ~,- ..;,'. 

15 -A No, I cannot._ 

16 -Q Would it be possible in your opinion for 

17 ,'the child to- have inflicted these injuries on himself?, 

18 A 'No. 

19 Q When, you're preserited with a child who 

20 doesn't have a history of a motor·vehicle 'accident or 

21 ,'falling from a--,two story building or some other traumatic .. 
22 event what' conclusion do you normally come to in your 

23 opinion.as:an exPert? 

24 A. In, my opinion that : there was some type of 

25 severe-force that caused this whether it be a motor vehicle, 
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1 accident i dropped from a two' story bui'lding, or 
, . 

2 int'e~tionally 'applied. '" 
. , 

3 ,Q:,Okay, but, you just don't know; is that· 

4 correc,t? 
" 

-5 
',;.' , ,j 

Right. 

Okay -:.. 6 

., 
8 

9 

',';1 Q.' 

Ms'~ Lively: 

The Court.,': 

One momEmt,' 'Your Honor? ' ' 

' .. Cei"tairi,ly. ' .. 
'. ' , ~ 

(Co~tiiiuing) ,And one jl,1st- to clarify, Dr. 
" .. 

10,' Roberts; if you' don't mind,' do ,ypu remet'nberta:lkingabout 

11 the sutures, ot; a, chil'd _, ~ge:~ , correct? 

12 

13 

A 

Q 

,Yes.' ' 

All· right, now in, the' images that you 

,'14 showed us there was quite a bit of . separation, we "discussed 

. 15 that, . correct? .. , 

, '16 

'17 

. ' ' 

. !l· 

A,:' 

Q 

,f 

Right; 

Nowwhen,Y9u __ see that in a child his ag~ is 

1'8 there apy type Qf normal diagnosis that you' expect to see 

19 som~thing like'thathappen with a child since they're not, 

20 it's not <Eused-'bone yet? 

21 . A' If the brain were to sw~ll for whatever 

,22 cause that could cause the sutures' to separate. " 

23' '. Q Okay, but when you're seeing' the fractures 

24 along with the brain swelling is that a normal occurrence 

25 for. a child this age for their sutures to be so separated 



Dr. Roberts' - Cross Exam. by Ms. Grabert-Lowenstein 425 

1 w.ith all the injury that you saw with him? 

2 A 'To me it just indicates the sutures are 

3 separated, could either be due to the force itself that 

4 

5 

6 

7 

8 

separated them or due to the brain swelling that. I. also see 

on the images. 

Q Okay, but 

Or both. 

Okay, or .both, so it's ~ll inclusive! the 

9· force, the fractures, the swelling, all of' it. could 

10· contribute to. sutures separating? 

11 

12 

A Yes. 

Ms. Lively:· Thank you so much, Dr. Roberts, 

13 please. answer any questions the defense may have. 

14 The Court: Ms. Grabert-Lowenstein? 

15 

16 

17 

18 

19 

20 

21 

22 

23. 

24 

25 

Ms. Grabert-Lowenstein: Thank you, Your Honor. 

CrOss Examination 

By Ms. Grabert-Lowenstein: 

Q Dr. Roberts, you mentioned that one of the 

examples where you've seen these types of injuries is 

children in car accidents and there's a p.~riod of· time from 

the time of the accident till they get to the E.R.; would 

that be an accurate statement? 

A Yes. 

Q Okay, and i~ that when you would first have 

knowledge of their symptoms? 



-----------'--------,--.-- ----.-------,-- ... ~,-~.---~.", 

352 

Dr. Roberts - Cross Exam. by Ms. Grabert-Lowenstein 426 

·1 A Yes. 

·2 Q Okay, what's the.average amount of time 

3 that that takes, you know, in terms of transport or when 

4 you would have seen those children? 

5 A I can give, I cannot give an accurate 

6 answer to that que~tion, but r. would think that it would 
! 

7 happen rather·quickly. 

"8 . When you say quickly could it be fifteen 

9 mfnutes to a half an hour or to an hour? 

10 A I would assume so. 

11 Q Okay, and so it would be reasonable to . 
12 thi~ that. if a child was transported by emergency medical 

13 .. personnel at . six and was breathing on their own did show 

1~ othe.r· symptoms but that the.re may have been' some' period of 

15, time before that that the injury occurred? lfthe injury 

16 . d.idn' t occur like within fifteen minutes or something like 
., 

17 ~hatbecause they'.re breathing on their oni would that be 

18 accurate? 

19 A 

20 Q 

lim not surer understand the question. 

Okay, . counsel asked you about 4: 00" my 

21: question to you is that if the patient is breathing, the 

22 child is breathingand'breathing on their own at say 6:00 

23 then there, there had to have been some period of time 

24 ~pefore that that in~ury occurred before those symptoms 

25 showed up? Could there have been a period of time say a 
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1 half an hour,.forty minutes? 

2 A Yeah, I think I can't answer, I can't give 

3 ·you an exact. time of , when, when a patient nba, would stop 

4 breathing on their own, you're using that breathing on 

5 their own. 

Q. Would you say that within an hour'would be 

7 a limit to ~here these injuries could have happened, that 

8 they could have happened within that time? 
i 

9 A To me these injuries appear to be acute in 

10 such .. th:at the patient would be acutely symptomatic. I 

11 . can" t g.:i. ve ycm an exact minute. or time period but acutely 

12 symptomatic. 

13 Q If there was evidence that the child was. 

14 checked on at about 4:30 and they were sleeping fine then 

15 you, if, if the injuries had happened prior to that would 

16 you expect symptoms to be seen? 

17 A Yes, I WOUld. 

18 Q You wouldn't expect the child to just be in 

19 there normal so if that's what reported then.they wouldn't 

20 be normal, the injuries occurred some time after that? 

2 A 'Well if the child was functioning normally 

22 I would have expected that the injury occurred after that. 

23 Q And functioning normally could mean 

24' .sleeping normally? I r~alize. it's difficult but is in 

25 essence what you're saying is that when you do have a child 
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1 that is functiening nermal,ly those injuries had ,to. happen 

'2 seme time after they were functiening nermally? 

3 A Yes, I can say that. 

4 Q In yeur estimatien can you give us a time 

5 --frame that these had to. happen during? 

6, A I can't give 'an exact time frame. 

7 We knew they 'didn't h~ppen the day befere? 

8 A Yes. 

, 9 Q' And likely net say twelve heurs :befere? 

10 A If I'm given the histerythat the child has' 

11 'been eating, meving then ~ weuldnet expect that they had 

12 happened befere that. 

13 Q' So. 'if they had eaten breakfast, had·eaten 

14 ,lunch, _ er put down fer a nap, yeu weuldn't expect that if 

15 they ,had been injured pri'er to., to. that time? 

16 A Yes. 

17 Q Yeu've already cevered this semewhat but 

18 lcan yeu tell us anything abeut the mechanism fer the 

19 -injury? 

20 A I can't tell the exact mechanism frem the 

21 'i~ages but it weuld had to. have been some type ef severe 

22·force. 

23 Q Okay, could that be like somebody ceming up 

24 ,and hitting the child on both sides eut of frustratien? 

25 A If it was a severeferce. 
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Q And obviously you can't tell us who, you're. 

not,' you're not here. to answer that part of the equation,. 

are you, Doctor? 

A .' No., I'm not. 

Q Okay --

. Ms. Grabert-Loweristein: And if I could have 

ju~t one moment but. I don't believe that I'm'going to have 

any oth~rguestiqris. 

No further questions. 

The Court: Mr ~ Galmore?:,'· 

-",'. ,J,'Mr. ,Galmore: Thank you, sir. 

"Cross Examination' 

By::~. Ga1more:, 

Q Good morning, Dr. R9berts. 
: I 

Good· morning. 'A 
L. 

Q Is it correct 'to say that you ·were brought 

17 'onto the case as a consultant? 

18 A As an expert witness. 

19 Q As'an expert witness, yes, ma'am, you never 

20 actually treated _ 

21 A No, I .did not. 

22 Okay, but you reviewed the C. T. 'scans both 

23 from Conway Hospital and from MUSC and you' reviewed his , 

24 medical file from Conway Hospital as well· as the EMS report 

25 and the medical files from MUSC; is that correct? 
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'1 "A I did not r'eview the complete file, just 

',2 some files" I mean some,notes, but not the complete file. 

3 Q Yes, ma~~m, let me ask you about the suture 
" . 

4' separation. Were the sutures , separated'by the force'or by 

5 the swelling? 

'6 '" T wouldn't'be'a:ble to tell. 
, ' 

7' Q 'Okay, there :was swelling of thehrain in 
, , 

~8 this' case? 
•• .;t. 

9, A Yes', there was. 

',10 ,Was,thEire a difference in the amount of 
I, 

, , 

11 swelling from the C. T. scans done at" Conway Hosp;i.tal and 

" 12' the C.T.' scan done at, MUSC,?,' 

19' ,rate of swelling in this case, how quickly the brain would 

20 have swollen? 

21 A No.' 

<,22 Q I guess I',m trying to figure out is it 

23 possible ,for ,the swelling on the brain to, well it's 
\ 

24 possible for it to' cause a suture,separationi is that 

25' correct? 
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1 

2 

A. 

Q 

Yes. 

·Is it' possible for the 'swelling. on the 

3 brain to exacerbate the fractures? 

4 

5 

6 

7 

A 

Q 

A 

Q 

The swelling would not cause the fractures. 

No,. I did. not say cause, said exacerbate? 

I'm not sure what you mean by exacerbate. 

Okay, if there was a small fracture and 

8 there was swelling'could the' swelling result in increasing 

9 the. size of the·fracture? 

10 A 

" 11 fracture·~ 

12 Q 

13 . ,separation? 

'14 

1'5 

16' 

17 

18 

19 

20 

21 

22 

23. 

". 

A 

Q 

A 

Q 

A 

Q 

or had been' 

A 
.:.. iv, •• 

Q 

not ,able to 

I would.not expect .. it to extend the 

. Okay, . but. it could cause the suture 

hit 

say 

Yes. 

.Were there any' injuries to _ neck? 

I did not have images of the neck. 

okay: you can't answer that question? 

I cannot. 

Could' you tell us if I11III hit something 

by something? . 

I couldn't tell. 

Looking at these, at these fract~res you're 

if perhaps he was impacted into a wall or 

214 table or something or if an object hit him such as a two by 

25 four? 
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1 A No, I can't.· 

2 Q You indicat~dthatthere was a loss of 

3 gray::'white differential; is that Gorrect? 

4 Yes. 

,Are y~)U able ,'to give the jury a time of , ' 
5, " Q' 

t • 

. 6 injur·y .. baset?-. on the amourit of graY,...;white differentia}. that. 

'7 you wer~ able tqsee? 
" .. ~ 

'8 A . " What .;I'· can; say is that I would not expect a 
,,;. 

9 child ~ith this loss of gray-·wh:i..te differentiation to 
, . 

10 function normally,:, 

,Q Can you give us any information about the 

12 . rate' of loss of 'gray-~hite differential? 

13 A . On the first. C.T. scan that was provided to 

14 me from Conway"Hospit?l there. wa's complete', loss of gray-

15 white differentiation throughout· the upper part of the 

16 brailL , .. ,' 

17 Q 'Well I guess the question is how long does 

18 it take to reach a point of complete loss? 

19 A It can happen, it can happen very quickly; 

20',the brain only needs to go a.few minutes without oxygen or· 

21 blood. 

22 Q So, just looking at the gray:"white· 

23· differential are you able to tell us when at a ~pecific 

24 time when these injuries Were inflicted? 

25 A I can't give a specific time. 
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1 Q Can you give us a general estimate? 

2 A I would not expect the child to be 

3 .fanctioning normally with loss of gray-white 

4 clifferentiation. 

5 Q Well looking at the injuries, the 

6 fractures, I think you said that I11III would have been 

7 immediately sYmptomatic; is that correct? 

8 A Yes. 

433 

9 Q Based on looking at the fractures are you 

10 able to give us an estimate of when these injuries would 

11 have occurred? 

12 A I can't tell at what time the injuries 

13 would have occurred. 

14 Q Okay, with the injuries that he received 

15 what type of symptoms would he have? 

16 A I would expect a child to have some type of 

17 altered or loss of consciousness, shallow breathing, not 

18 functioning normally, not eating, not playing with their 

19' toys, not moving. 

20 Q Is i,t possible that the child might appear 

21 to be asleep? 

22 A· ·r guess I would need to know if the child 

23 was unconscious or asleep. 

24 Q Well if the child were unconscious is. there 

25 ~nything that a person could, could know by looking at the 

359 
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1 child ~o tell whether that child was symptomatic or 

2 u~conscious or asleep? 

3 A I think a pediatrician would .be able to 

4 answer that better. 

5 Q Okay; can you tell us how many impacts to 

6 the skull took place in this case? 

7 

8 

A 

Q 

I can't. 

When you looked at the C.T. scans were you 

9 able to see any evidence of any old fractures? 

10 

11 

A 

Q 

I didn't see any evidence of old fractures. 

Could this have been a case where there was 

12 perhaps a series of smaller injuries that led to these· 

13 fractures? 

14 A To me it looked like that there was such 

··15 

1 

17 

18 

19 

20 

severe·force by the, the, the fact that the fractures were 

comminuted that it would cause so much injury to the brain 

that the patient would be acutely symptomatic. 

Q An acutely means what for the jury again? 

A 

Q 

Immediate. 

In your medical opinion would it be 

2 possible that these injuries would have been inflicted 

22 perhaps three days before this child reported to the 

23 ·',hospi tal? 

24 

25 

A 

Q 

No. 

Would it be possible that these injuries 



-'--"'.' "''>"'"~-="''-'''-'''''''". -=---- .: . ...:-~-:;... _. -"-":. 

Dr. Roberts - Recross 'Ex. by Ms. Grabert-Lowenstein 435 

1 were inflicte~ two days before the child reported to the 

2 hospital? 

3 ·No .. , 

.4 Q It's your, woulG it be, is' it possible that 

5 these injuries were. inflicted some time during 'the day that 

6 this child reported to the hospital? 

7 

8 

9 

10 

.11. 

13 

A Yes; . 

Q Okay. let me put! it in context, I'm not 

, trying to confuse you. If we had testimony that Ej.I1S,was 
,'. 

contacted a:t'6 . p,.m. :on Monday is it your testimony that 

these injuries: would have had to' have occurred some ti1l).e on 

Yes'. 

14 Q' , could the fr~ctures to the head have been 

.15 caused by shaking the baby? . 

16 ·No. 

17 Q Can you tell us if the fractures to the, to 

18 the 'skull are intentional or accidental?, 

19 A I can't teil. 

20 'Did the police ask you to go to the home to 

21 ,see if there was any object· 'or surface that could have 

22 caused ,these injuries? 

23 A No. 

24 Q ',~. 'Did .the Sblicitor. ask you to go, to the home 

. 25 to see if there was an object or surface that could have 
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1 '.cau,sed'these injuries? 

2 A NO. 

'3 
(~ 

I I'. 

Q Did anybod:y:bring,you any object to ask you 

4 is, this ~bject consiste~t wi'th some'thing "that, would have 

, 5.' 'caused, ,these injuries? " , .' 

6 

,7 

A 

Q , So you weren,·tpresent'ed with a:: two ,by four, 
, .~ . 

, ' 

,,8: ,a~d asked is :~hi'~ what'did'it? 
, ·'.,f -,~ " 

I 

9 'No. " 

10 , Q And, youc:ahnottell us who' inflicted these 

11 ilij'uries?' ,'. ~ 

" r," 

, " 
~ ., 

12 
: • 1_ 

'No'., 

13 , Mr. Galincre: ,'thank 'you; very, much, Dr. Roberts. 
'!< 
• 'i, 

.'. - v' 

·14 " , ,The Court: 
.!" . 

. Ms., Lively? 

, ' 
Ms. Lively:,', I wasn't ,going to redirect unless 

;: . 
15 

16 'Ms.: Grabert-Lowenstein had questi6ns,~ 

• "t::' • 
The Court; 

" 

'O~ay. 
" r', 

17" 
" t.:,· 

18 . " Ms. ',Grabert,-Lowens~ein: I have some cross based 

19 on' Mr. Galmore's, justpriefly. 
" 

20 ,r Recross Examination 

21 :a~ Ms., Grabert':',Lowenstein: ' 

22 ,Q Doctor, what time was the C.T. scan taken 

23 at Conway Medical Center? 

24 . A I don't recall the time. . ' 
~5 Q Okay, in terms of if it could have been 

." . 
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1 caused by the shaking" if that shaking was violent and 

2 threw the child in~o something or where the child was hit 

3 into an object could it have Gaused those ,injuries? 

4 

5 

6 -that? 

7 

a 

A 

Q 

A 

Q 

There had to have been some type, of impact. 

And, and that shaking could have caused 

The impact. 

You can't tell us what initial'~ymptoms 

9 would have been shown because you weren't there when he 

10 became symptom~tic? You can't tell us like what what 

11 series of symptoms happened? 

12 

13 

A 

Q 

I was not there when he was symptomatic. 

Okay, if a child was b!eathing, sleeping 

14 ,normally, and had functioned normally prior to 4:30 p.m. 

15 would it be your testimony that those injuri~s had to 

16 happen some time between then and when he became 

17 symptomatic at 6? ' 

18 A ,My testimony is that the child would have, 

19 the forces were so severe that the child would have been 

20 acutely or immediately symptomatic. 

21 Q You're not saying that they had to have it 

22 " just absolutely immediately but that it would have been 

23 yery soon after the injury? 

24 A Yes. 

25 Q Okay, possible that say half an hour, forty 
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1 ' minutes could have passed? 

2· 

3 

4 

5 

6 

7 

8 

9 

10 . 

1 

12 

13 

A ·1 can't give an exact time. 

MS. Grabert.-Lowenstedn: Thank you. 

The Court: Ms. Lively? 

Ms. Lively:·· Yes, Your Honor, we've already 

published the actual PowerPoint to the jury, however, I'd 

like to have this marked and'put;: in as State's Exhibit. 

Number 38? 

The court : What do you have there? . 

Ms. Lively: It's just the print out of the 

PowerPoint, Your Honor. 

The court: All right. 

-',' Ms. Lively: And like I said the defense was 

14. ~rovided·prior to ---

15 Mr. Galmore: No objection. 

16 Ms. Grabert-Lowenstein: I don't then have an 

17 ol;>jection. I'd just like to see it again. 

·18 The Court: All right, without objection. Do 

19 you propose to submit that as· one exhibit? 

20 Ms. Lively: Yes, sir, I think it's easier to do 

21 that. 

22, The Court: Are they numbered by any chance? 

23 Ms. Lively: I'm sorry? 

24 The Court: Are they numbered by any chance? 

25 Ms. Lively: No, sir, they are not, they're 
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i paper clipped together but we can g~t a large stapler and 

2 .put them together for the benefit of the evidence. 

3 The Court: How would. you like them, Ms. Babb? 

4 Madam Court Reporter: stapled together. 

5 The'Court: All right " we can have that done 

6 . during the next break. 

7 Ms. Lively: Okay, thank you, Your Honor. 

8 Madam Court Reporter: It's Exhibit 56, Your 

9 Honor. 

10 The . Court : Number 56. 

11 ,Ms. Lively: 56, thank you, Your Honor. 

12 (Whereupon, State's' Exhibit Number 56 marked and 

13 entered into evidence.) 

14 . Ms. Lively:· :That was all I hav.e for Dr. 

15 Roberts, Your Honor, if she may be excused from'her' 

16 : subpoena.· . , 
17 The Court: A:p.y objection. 

.. 
Galmore: NO, sir. 18 Mr. 

19 . The Court: Any objection? 

20 Ms'. Grabert-Lowenstein: No, 'Your Honor. 

21 The Court: Dr. Roberts, thank you, you're 

22. excused and released from your subpoena'. 

23 . Ms. Lively: The State is going to call Dr. 

24 Cynthia Schandl next, Your Honor. 

25 Ms. ,Grabert-Lowenstein: Your ,Honor, if we could 
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1 ' just have our table put back, take just a moment. 

2 The Court: Is this the one where we have the 

3 iss4e? 

4 Yes, sir. 

5 

Ms.' Lively:' 

The Court: Okay, well let's let the jury take a 

6 quick break and r'll handle that ,while they're out. 

7. Ms. ,Lively: Yes, sir. 

8 " (Wh~reupon, the jury retired to the jury room at 

9 11:55, a.m:) 

10 Dr. Cynthia AnnaSchandl 

11' being first duly sworn, testified in camera as follows: 

12 Madam Clerk: Please state your full name and 

13 sl?el1 your last for the Court? 

14 The Witness: Cynthia Anna Schand1, s-c-h-a-n-d-

,IS : 1.' 
.' 

16 Direct Examination 

17 By Ms. Lively: 

1:8 Q Thank you, Dr. Scharidl, what was your 

19 involv~ment in the case of a minor child by the name of 

Victim Victim 20 ? 

21 A I was the forensic pathologist. I 

22 'performed the autopsy after his death. 

',_ 23 

24 

Q 

A 

25· 19th of 2008. 

Okay, and what date was that done? 

The autopsy itself was performed on July 
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1 objections to Ms. Graham telling the jury since they're in 

2 . their chambers that they're excused for lunch u~til quarter' 

3 ~f two? 

4 Ms. Lively: That was going to be my question, 

5 so you're not going to 'bring them back out? 

6 The Court: Do you have any problems with that, 

7 Ms. Grabert-Lowenstein? 

8. Ms. Grabert-Lowenstein: No, Your Honor. 

9 The Court: For the peputy just tell them,that 

10 saves us from bringing them in. 

11 

12 

13 

Ms. Lively: T~at's fine. 

The. Court.: . Okay, we'll do that, we're at ease. 

Ms. Lively: Thank you. 

14 (Whereupon, Court was recessed for lunch and the 

15 following takes place on the record after the lunch , . 
'. I 

16, recess.) 

17 The Court.: Bring the jury in. 

18 (Whereupon, State's Exhibit Number 62 marked for 
'! 

19 identification.) 

20 (Whereupon, the jury returns to the courtroom at 

21 . . 1 ~ 4 2; . p . m. ) 

22 

23 Dr. Schan,dl .. 

The Court: All right, if you would swear 

'24 Dr. Cynthia Anna Schandl 

25 being first duly sworn, testified as follows: 
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1 Madam Clerk: Please state your full' name and 

2 spell your last name fo~ the Court? 

3 ' The Witness: Cynthia Anna schandl; s-c-h-a-n-d-

4 I ,,_.e' 

5 Direct,Examination 

By Ms. Liv:ely: 

7 Q :Dr. Schandl~ where are you currently 

8 enlployed? 

9 ,,A I'm employed at' the Medical University of, 

10 

11 

12 

13 

.14 

South Carolina in Charleston,' South Carolina,' in the 
. ' . . . 

De~artment of, Pathology and Laboratory Medicine, the 

Med'ical and Forensic Autopsy Section. 

Q 

A. 

Okay, and, and what is your formal title? 

rOam a forensic pathologist and associate 

15 professor. ' 

'j 16 And how' long have you been a forensic 

17 pathologist,' Dr .. Schandl? 

18, A , I'ye been employed on faculty as a forensic 

19 pathologist since 2004. 

20 . 
21' . 2004? 

22 

23 

Q How many autopsies have you performed since 

A Over two thousand. 

Q And, please, describe to the jury exactly 

24 what pathology means? 

25 A Pathology the word means the study of death 
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1 so ology for .the study of and path .as of death of disease 

2 and in that death'and disease processes includes injuries, 

3 includes natural disease pro~esses. "It's a whole range of 

4 things, so in order to become a pathologist one first 
" ,.! " 

5 trains to become a doctor sp you go ~hrough medical school. 

6 After you've done your bachelor's degree you go through 

7 medical school to train to be a doc~or, and then after 

8 getting your medical deg~ee you go on·to train in the field 

9 of pathology; so again the st~dy of death and disease, 

10 which I did my training at the Mediqa~ University. of South 

11 Carolina and that training, the further training after 

12 medical school is c~lled a~esidency;, and I trained in 

13 anatomic pathology anq,clinical pathology which .are two 

14 different, main branches of pathology .. There's a lot of 

15 . overl,ap bu.t basically covering the range again of. of 

16 disease processes. and als~during my training I. did an 

17 additional year which is palled a fellowship year in 

18 specifically the field of forensic pathology; and following 

19 ail of those traini~g years there are board examinations by 

20 the American Board of Pathology in those areas of pathology 

21 that one i's trained; so I have taken and passed board 

22 '~xaminations. through that body, the American. Board of 

23 Pathology in anatomic pathology, clinical pathology, and 

24 forensic pathology. 

25 Q Okay, so you're board certified in all 

369 
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1 three of those areas of 'pathology? 

2 A Yes, ma'am. 

3 . Q Okay,' and is that certification still 

4 current and ypu'res~ill actively practicing asa 

5 pathologist; is that correct? 

,A Yes, ma'am. 

460 

7 Q, Al~ .. right; now, Dr. Schandl,' 'all of those 
. 

8 things' that you '1ere' ,.just n()w discussin~,i basically 

9 describes your:educati~n2ii'background as weli as your hands 

10 on experience in pathologYi is that. correct? . , , 

11 

12 Ms. 'Lively': Okay, 'Your Honor, at this time the 

13' State would 6~fer Dr.qynthia Schandl as a, an expert in 

14 forensic pathology? 

15 The Court: Ms. Grabert-Lowenstein? 

16 Ms. Grabert-Lowenstein: No opposition, Your 

17 Honor, on be~al( o{Mr. Palmer. 

18 

19 

·20 'admitted'. 

21 

22 ' , ' 

Mr. Galm~re: No objection, Your Honor. 

The Court: All right, very well, she's so 

Ms. Lively: 'Thank you, Your Honor, thank you. 

Q' (Continuing) Now, Dr. ' Schandl, were you 

23 wo~king at; in your field of forensic pathology in the, at 

24 MUSC on or ~bout July of 2008? 

2S A Yes, ma/'am. ' 
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1 Q Okay, arid did you have an, opportunity to 

2 come into contact with, well let me back up, how do you get 

3 a particular case assigned to you; how does that happen? 

4 A So there are several forensic pathologists 

5 that work in the section. We take turns basically what we 

6 ~a11 on service, so whoever is on service for that day or 

7 that week will be contac,ted by the different county 

8 coroner, so since the state of South Carolina has a coroner 

9 system in most areas it is the county coroner who 

10 determines in their locality, their place, which 

1 individuals and which cases need to ·come to us for an 

12 autopsy; so the cases are referred to us from counties all 

13 o~er South Carolina. The coroner will generally call us 

14 ahd let us know what information they have about the case 

15 and let us know that, that we're going to have a case, so 

16 that~s how cases are referred to us and as far as who's on 

17 service that day that just depends on, on our schedule 

18 which is revolving. 

19 Q Okay, and were you contacted regarding the 

20 need for an autopsy to be performed on'a child back in July 

21 o~ 2008? 

22 

23 

A 

Q 

Yes, ma' am. 

And who was it that actually contacted you, 

24 which coroner; do you recall? 

25 A I have the paper work in front of me, I can 



• ,- •. ~ •••••.•• .:.--••.• - -, - --~. '-" - ._---.--.' •• ,_ •••. _- _._ ..... - .... ,-'"-.-•• --.----~ .... ---.......... --'- , .• ~! ... ;.::"':"'-"":';""''':''''''''-- .::..:.---:.-....:....:......:......-...:-.. -. -'--' '-"-' -----_:._-_._----•• _ •• _. -.-,,- •• -~~ ••• , -.".-•• ----•• --.----.----.~ 

37.2 

Dr. Schandl - Direct Examination by Ms. Lively 

1 certainly·check. 

Q Okay? 

462 

2 

3 A This case was referred to us by Mr. Robert 

·4 Edge.,. the Horry County Coroner. 

5 Q ~ow when, . when the coroner contacts you 

6 what type of information is normally relayed regarding the 

7 need for the autopsy? 

8 A . Well. some of the information surrounding 

9 the circumstances, whatever might be known at the time. 

10 It's always an ongoing investigation when we're getting the 

11 case, or not always but often; so we have what is called an 

12 information form that sort of directs us to take down the 

13 information that we're going to. need including their name, 

14 the date of birth, the date and time of-death, any 

15 circumstances again that they're aware. of surrounding the 

·16 death; so those are the kinds of information that we, we 

17 get f;tom the coroner, when :they know tha~ information. 

18 Q Okay, and did some of that, you say 

19 sometimes it's during an ongoing investigation, is 

20 sometimes the information provided to you given to you in a 

21 'very general form as in we believe this or so far we know 

22 this? 

23 

24 

A 

Q 

Yes, ma'am. 

Okay, all right, and forensic pathology 

25 what is your goal in regards to going in during the 
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1 autopsy,' what kind conclusion are.you attempting to reach? 

A· . Well it's going to. depend: en the type·of 

3-case, buteverall in every case eur geal -'is to. determine, 
r 

4 the cause'ofdeath, so.did the persen die because they had 

·5 a heart attack er'did the person die because ,they were 

., 'shet,' that' s -c~use of death, and in, additien to that we 

7 " also ,try to. determine a manneref death. 

8 The manner ef death is ene of five things in eur -, 

9.state. It can ,be homicide, suicide, -accident, 

'-10 undetermihed, or na:tural, -so. these are-our five 'cheices; so. 
'\ - -

11 ,that's"the other main cempenent that we are tasked with. ' 

12 Depending upon t!:le type ef case~,we' realse, trying -to. 

13 decument injur~es, decument disease prece~ses. '-In seme 

14 'ca-ses we"retrying to. determine' identificatien, so. it 

15 ,really- depends upen the case: 'But" but -the; ',the bettem 

'16 lineis'th,at ,wf#'re trying to. determine the cause ef death 
, , 

17 and the manner of- ,death,.~ 

18 Q Okay, and do yeu, how ebjective is yeur 

19 perspective on-hew you leok at the bedy as it's presented 
" 

20 teyou? 

21 A Well the objectivity comes frem the fact 

22 that basically we/re'dealingwith, with'factual infermatien 

23 ·so. regardless of what we are told en '_ the front end of the 

24 case I, I have to.' come to. the case just to leokat the case 

25 - itself. -So. the way that, that anautepsy flews after the, 

.', -
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1 case is referred to, us the", the J:>0dy is 'brought. up to the 

2 autopsy suite, initial photographs are taken ",how that body 
, '.. ' 

3 comes to us,' so ,:whether they' redressed or undres~ed w~, we' 

4 

5 

6 

7 

8 

9 

10 

11, 

';1.2 

1~ 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

capture that:,., , , 
. ~' 

At that point, theclothing,',i~ there, is clot,hing, 

~iJl come off',; and 'then we capture,:what's called the 
~ . . ' '" 

external.'examinat:ion where, we're looking at identifying 

" 
'·features',hew, tal;!, the person iSi~how inuchthey"weigh, do 

. ( ,: i' _ ~ : • • •. ' 

they );lave scars,;,;,'do 'they ,have ):ato~s, what's the' color of 
, \ .. 

• r ,1/ 

,t,heir'ha;ir,' thei,r' ,eyes, ,those sorts< .. of'things, are' there 
. " . ' . 

any s,igns" of injury to th~ 6u:tside~'of'the body, to the 

ski~; t.oanything,else that we can see externally; so 

that' s ,another pa~t, of ,t~e autopsy.,' and we,,~r~, yes, we ' ~e 

also d6cument'in~f that, Pllotographical;t.y al1d on diagrams so 
'. . . I • " 

a~' I g6 ·it;',S sortofa layer by layer approach. 

" Q qkay"and was this approach used in regards 

to the, autopsy of 

,A' ,Yes, rna ',am,~ 

Q o~aY"and. Dr. Schandl, will You, please, 
, 

tell the jury what day you actually performed the autopsy 

on this child? 

A ,Yes, the autopsy was performed on July 19th 

of 2008. 

Q And other tha~ the information that, that 

the Coroner Robert Edge proyided to you what other records, 

,', 
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1 if any, did you review prio~ to beginning the autopsy? 

2 A I can't tell you exactly what I. reviewed 

3 prior to the autopsy because -r don't remember, but the. 

4 child was, was an MUse patient before he died and I do have 

5 access to those records, at least what is available at that 

6 time. They have most of them electronically so r presume 

7 that I was able to review those records prior to, to 

8 looking at the body. 

9 Q Okay, now you, you just basically started 

10 to describe to the jury where you start in regards to an 
, " 

11 autopsy, will you, please, describe to the jury in regards 

12 to the specifics with _ did you begin ,with an 

13 external.observation of· any pa~ticul~r things t~at you 

14 might notice or injuries that you might. document in this 

15 wart;icular.case? 

16 A Sure, so in looking at,. at this child, 

Victim Victim 17 is how I have his name in my file, he 

18 had several bruises to different parts of the body so those 

19 are things again that I'm seeing outsidei so I, I make a 

20 document of those before we do touch the body in any other 

21 way, so there were several bruises to the shoulder, to·the 

22 ·l~gs. There was nothing, no cuts to the body. There were 

23 no, there was no broken skin .what we might call 

24 lacerat,ionsj so like ·for example if you hit a cantaloupe 

25 with a, with a hammer you're going to break the skin of 
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1 that cantaloupe, ·there was, there were no findings like 

2 that on this child on the external examination, so just, 

3 just some bruisfng here and there. 

4 Q And, and, and in regards to the bruising 

Show was that documented for a record in this.'particular 

6 case? 

7 A In my case~' I like to document in, in at 

8 least· two different ways and in this one as well by 

9" photographs;' so taking photographs' of, of the child, 

10 overall photographs as'.well-as some more close up 

466 

11 photographs of bruises and other things that I'm seeing,' 

12 and in·addition to photographs' I also draw them on what we 
13. call a body diagram which is just a little tracing in this 

1~ case of a small child and then I put a little circle here 

15 for what might be ,a bruise and I'll mark it and measure 'it 

16 and put the measurements down, so a diagram and pictures. 

17 Q Okay, and did you, once again you did that 

18 in this particular case as -well? 

19 

20 

2 

22 

23 

A Yes. 

Ms. Lively: And may I approach, Your Honor? 

The Court: Yes. 

Ms. Lively: (Continuing) 

Q . I'm going to show you what's been marked 

24· for I. D. State's Exhibit Number. 62 --

2S Ms. Lively: Let me show it to defense counsel 
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1 with our eyes so looking in the I?icroscope, . so al'l those 

2 different components we do .with each organ system and that· 

~ would include the brain ,and in people who haven't donated 

4 organs the heart, the lungs, and all the organs. 

5 

6 

Q Does the ---

Ms. Grabert-Lowenstein: Your Honor, I"m sorry, 

7 1 don't mean to interrupt, counsel,but could.we approach, 

8 we need to put ~ometh~ng on the reco!d. 

9 (Whereupon, a bench conference was held off the 

10 record in the presen~e of the jury: but out 'ofthe hearing 

11 ,of the jury and the'c6u~t reporter.) 

12 

13 

14 . 'p.m.)· 

15 

16 

The Court: Take the jury out. 

(Whereupon, the jury exits the court room at 1:55 

The Court: Ms. Grabert-Lowenstein? 

Ms. Grabert-Lowenstein: Your Honor, I just feel 

17 like we need to put on the record the juror who is our 

18 foreman was dozing at the very least and during probably 

19 the entirety of Dr. Schandl's testimony. I'm just 

20 concerned we need to put that on the record to see if 

21,' . there's an issue or if he's made aware of it then, you 

22 . know, if he can stay awake, but I felt like I needed to, to 

23 put that on the record and have it documented. 

24 The Court: What do you' suggest? 

25 Ms. Grabert-Lowenstein: I'm sorry? 
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1 'Ms. Grabert-Lowenste.in: I agree, Your Honor. 

2 'Th!= ,;Cour't: So perhaps we'll see if this issue 

3 resolves -itself, okay .. 

4 Ms. Grabert-Lowenstein: Thank you, Your Honor.' 

5 The Court: You 'think that's the best way to 

6 handle it, Ms. --

7, I think it js, Your 
, . , 

8 Honor, I really, do . 

9 . The Court: Mr. Galmore? 
.,' 

10 Mr. Galmore: Yes, s'ir,'Your Honor, I think it's 

11 probably best' just to moni.tor the jurors in general to see 

12 if it· happen's again. 
'.' 

13 The Court: All right; and, and I'm, the reason· 
. . 

14 I'm willing to do that is. because Dr. Schandl is just, 

15 getting crariked 'up. She's basically given her, her 

16 qualifications and is developing her methodology but she 

17 .hasn't gotten into any of her findings and le,t's, let's 

18 just see what, what happens, okay; 

19 Ms. L,ively:' Yes, sir. 

20 (Whereupon, the jury returns to the courtroom at 

21 ~.:04 p.m.) 

The .Court: I'm sorry, we had, to t.ake a little 

23 quick break. I would admonish you all that this is very 

24 important testimony, as is every person who testifies in 

25 this court', please try to remain alert and attentive to 
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1 this witness and all other witnesses. 

2 Ms. Lively:' (Continuing) 

3 Q . Thank you, Your Honor. Now once I think we 

4 had talked about the external' information that you 

Victim 5 documented regarding and then you were moving 

6 on into the intern~l organs. What I was about to ask you 

7 was you mentioned. that the child had been an organ donor, 

8 does that.in any way affect yo~r ability to still do what's 

9 required of you as a forensic pathologist? 

10 A In this case,· no, no,. rna' am. 

11 Q And why is that? 

12 A Well in this ca$e this child was in 

13 hospital for a time before he· died and in this.case 

14 injuries were documented clinically before he died and 

15 agpin in this case it was very clear that inj~ries 

°16 clinically were only to the head and not to the rest of the 

17 body. 

18 In addition in all cases that come to us after 

19 organ donation organs will not be taken if they have any 

20 damage to them, so all of those things put together make me 

21 ve~ confident that this child having been an organ donor 

22 was not in any way detrimental to my examination. 

23 Q Okay, so tell the jury, please, where you 

24 start in regards to.the internal autopsy? 

25 A Generally we start at the chest and then 

379 
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1 the abdomen which is what we did in this case.' Again since 

2 this little boy was an organ donor some of the 'organs were, 

3 were missing at the time of the autopsy, was able to 

4 'examine his lungs. I was able to 'examine his prostate and 

5 his testes and his'gastrointestinal tract, his thyroid; and 

·6 his brain .. Those were the main organs that I was able to 

7 look at. 

8 .Q And-before we get to above his neck, okay, 

9 before we get to the brain, ,will you·, please,tell this 

10 jury whether' or not you had any findings regarding those 

11 other body parts or internally tpat was abnormal or 

12 concerning to you? 

13 A There was., was no evidence of any, any 

14 significant injury below'the neck. The, 'when the, when I. 

15 weighed the lungs they seemed a little'bit heavy and after 

,16 further analysis'it did turn out that he had just a little 

17 bit of an infection in his lungs, . which I find not abnormal 

18 at all~ not abnormal whatsoever 'in an individual who is on 

19 life support. An individual is on their back in a, in a 

20 position that puts them at, risk to get a pneumonia so I did 

21 not find that abnormal; it's just another finding that I 

22 had, but otherwise, no, ma'am. 

Q Okay, and you're required to document all 

24 your findings whether they're, you believe them to be 

25 injury, disease, or an artifact that may be being kept 
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1 alive? 

2 A -Yes, yes, I consider that part of mY,job. 

3 Q Okay, thank you, now, Dr. Schandl, moving 

4, above' now from the neck and above" plea~e tell the jury 'how 

5 handle that part' of your examination of the, of the child's 

6 head? 

7 A So the first again is the external exam, 

8 wJ:lich 'we've alre~dy gone over, and I mentioned that I 

9 didn't see anything on the surface of the scalp to lead me 

,10 to any sort of conc~usions; so at that point we have to 

11 look beneath, the skin and in order to do that, we have to 

12 what we call 'reflect the scalp, which is the skin covering 

13 the skull, reflect the scalp forward so t:;hat we can see the 

14 bone underneath, and so that's what we did in this case and 

15 what we do in every case that' we're doing a complete 

16 autopsy on when we're looking at ,the head and the brain, so 

17 the first thing that we do is to then reflect the scalp., 

18 We" 11 look at the scalp, the underside of the 

19 scalp, as well as the surface of the skull for any 

20 injuries. In this case there was very patchy light 

2 bleeding around those structures covering the skull but 

22 much more striking,was the fact that there were fractures 

23 to the skull and these fractures extended on both sides of 

24 the head in this side of, this area of the skull on both 

25 sides of the head which we call the parietal skull so the 

381 
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1 left parietal skull and the right parietal skull; 

2 In addition looking atthe,~urface of the skull 

3 so we have a little bit of bleeding, we have these 

4 fractures. What we're also seeing is. when a child is, is, 

5 is as small as this one.is the bpnes 'of the skull are.not 

6 used, so there's sev~ral different pones that ,make up your 

7- skull, -and as you get older the bones fuse together so it 

8' . becomes one bone, but anyone'wFlo's touched-a baby's head 

9 they know that·they have soft spots and s.o those are 

10 marking the places in betwe~n the bones of the skull so 

11 babies and toddlers they have these various bones are still 

12 separate; so the other thing that 'I saw when I was looking 

13 at· the: surface of the skull was that the skull itself 

14 appeared to be somewhat enlarged. If you think of a 

15 balloon getting bigg~r enlarged -in that way, so the skull 

16 'was enlarging ,in this way and those areas where those bones 

17 go together were starting to separate, so this was telling 

18 me at'least superficially.looking just again at the surface 

19 of the skull, that I have blunt force trauma to both sides 

20 of the head, cause I have fractures on both sides, and is 

21 telling me that there h~s been some swelling of the brain 

22 between the time of the injury and when I'm seeing the 

23 child, so those, are the things that I saw again looking 

2~ externally at the surface of the skull. 

25 Q And in regards to externally you've done a 
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1 really good job describing it but is there l did you 

2 document and do you have any pictures with you tqat would 

3 help the jury to understand exactly what you/re trying to 

4 explain to them in regards to the way the skull looked to 

5 you? 

6 A Yes l just like every other part of the 

7 autopsy 1/11 diagram the find, if there are any~ findings 

8 on, on the surface of the skull and the scalpi both by 

9 diagram and by photography, so, so that, that was also done 

10 in this case. 

11 Q And would that assist you, Dr. Schandl? 

12 A ,Yes, rna' am. 

13 Ms. ,Lively: If I may approach, Your Honor? 

14 The Court: . :Yes. 

15 Ms. Lively: Your Honor, may I ask that the 

16 witness be allowed to step down. I'll make sure she stands 

17 in front of the microphone 

18 

19 

20 . 

21 

. 
you step 

The 

Ms . 

down, 

Q 

Court: Yes, please. 

Lively: for the 

please, Dr. Schandl? 

(Continuing) And I'm 

court reporter. Will 

going to hand you 

22 what's been marked and is in evidence as State's Exhibits 

23 57, 58, and 59,'and if you would, please, if you'll step 

24 here to the microphone and I know this is, and they're in -

25 
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1 Mr. Galrnore: Your Honor, for the record I want 

2 to renew our previou8.,objection. 

3 ·The·Court: Correct .. 

4 Ms~ Gr~bert-Lowensteiri: I'll join that for the 

5 +,ecord. 

6 . ... The' Court: . Noted.,' 

.. Ms. Lively: , Thank you; You:!;' Honor. 

8 Q (Continuing). Now:, 'Dr.' Schandl, if you 
", i ' " , 

, .. 

9 would, please; publishthe,orshow to the jury, Number 57 

10 ,and, and'describe,to the jury what it' is reflected on that 

11.,' .particular Photo?" If you. want me to hold the other two 

12 while, you do' that I'll do that, that.. might help you? 

13· ' . .:' A . Okay,. so' .what I; what I have is· a black and 

14 white ,photograph as opposed 'to a color phot~ograph of the 

15,: t-ight. side of " of the child's . head.', 'Again we're looking at 

16 the head,.. thesurfCice. of the skull, so the, .the scalp has 

17 been reflected and what you see in this picture is the 
. --, ~ . ..-

18 surface of the skull, a,nd may .1 publish?' . 

19 Q Yes, please '. 

20 A So, so this is again the right side of the 

21 head on this side. and this is the middle of the, of the 

22 head. Here's the, middle,. this is the right side. These 

23 lines here are the fracture on the right side. As you can 

24 see there it is extending outward. 

25 Q If you could back up just a tad? 
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1 A " Sorry. 

2 Q .Some of the jurors on this. side might have 

3 a little. bit:of trouble seeing, okay? 

4 ,A And if you like I can go over there and 

5 then:come back over here and we'll dance; so basically 

. 6 .we've got these lines which shouldn" t ·be here. These are 

~"7 the": fracture, ones and, then these lines, these sort of, ' ... 

. . 8 squiggly. lines,' .these lines are·the sutures that we were 

9' tcilki!lg' about. Those are the lines that- are supposed to be. 

10 there pecause they're-marking bet~een.the different bo~es 

12 

1.3 

14 

11 ,'of· .the skull,-.- okay, so these are. the fractures, that's the 

tra:pma . These . thingi~shere, these~.re not fractures,' this 

is just these suture'lines, what.they called the suture 

l-ine.s between, the different bones of the skull. 

15 

16 

17 

So this again the right side of the head these 

lines'show the fractures 'and then these one~there are not 

fractur.es, these are what .they call the suture lines 

18_ between the different bones. of the skull. 

19 The other thing that you can begin to appreciate, 

20 .and.1 think we have another picture a little bit better, is 

21' as you can see there's a little bit of .space-going on 

22 between these bones of the head, so that's the suture 

23 iines, yOu',re .starting to see a little bit of that opening 

24 of that l'ittle bit .of -space that 1 was describing earlier i 

25 so again at ,the suture liries; particularly ~his one here, 
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1 you can 'start, to see a little "bit: of openirig there, a 

2 little bit of stretching· of that:. sut~re line between the' 

3 ,bones, but again those areno.t firactures. This is, this is 

4 the fracture'on the right. 
" . 

5 " Q ' And which one would, you like to show next? 

:r - 6 Okay,' now she's showing Number,'S"g 'which,is' i~i' ev~dence?' 
,",' . 

'1, A 'This is another';/it> s; a' simiTcir pi'cture. .. ", .. ~ .,,"' 

. 8 . This' '.one" howeve~', i~ ,.is fr6~,'a, d1ff~rentanglewhe:r:e you 
. .' '" . .. . 

,9' ,can see how' ,this" the f~acture :80: this' is . the one: we were 

at 'on the 'right'~id~,' a~d' ~his'~s' the' one ,on the 
'~ ."- ,.' ,,' • ., , ..;!. .' ~ 

,10 looking 

, .. : 11 left sidey so ,\'f~ have fracturesruri:bing this",<way on the,' 
,-: : 

'.' 12 l~ft side ,agai~ parie'tal:bone,pariet:al .b0!le I left' and 

:13 right ',fractures .andthis shows better thos~' suture . .1ines 

14 tha,tare ~eant to be,there : Those ar~' okay, arid then aga,in 

15 .. these . are" t·he fractures.' 

16 ':So these are the _on~s we saw on:' the last ,picture 

17 ontlie right:: side," these, are' ,the fractures on the right', .' 

18 fractures on t'he l~ftarid them again: the,sutur~ line which 

19 are not ,fractures . 

20 Q . ' Thank you", Dr. Schandl,. anq. then State's 

" 21' Exhibit Number. 58 which, is this t,he' other side of the' 

22· skull? 
, " 

23 A That" S cQrrect, this is the other side o~ 

24 ,the skull. So again averY,sim:ilar picture but now we're 

25 looking at the left side of the skull and you can 



Dr. Schandl - Direct Examination by Ms. Lively 481 

1 appreciate how this fracture goes this way and this way and 

2 that way. You can get that idea that this en:lture line is 

3 starting to' open up ,a little where, you know" where the 

.4 bones are coming together and starting.to separate a little 

5 bit, wh~ch I believe is due to swelling of the brain as 

, , . 6 it's' taking up more space' in ,the head, and again over on 

7 . the. left side of the head, ,left pa~ietal fracture, . ~nd t'hen 

8 you .. can again see the suture .line where it's just a normal 

9 suture except perhaps a little bit stretched as if from 

~o swelling. 

11 Q Thank you so' much, ,you can have a'seat, Dr. 

12 Schandl. 

13 Based on those photos and the documentation 

14 th?\.t you made of' those fractures are you able to 'tell us 

15 within a reasonable degree of medical certainty if, there 

'16 "were one or more impact sites? 

17 ' A . There are always more possibility so I 

18 cannot tell you with a reasonable degree of medical 

19 certainty whethe17 this was one really big hit or 

20 compression or whether it was a hit on the left and a hit 

21 on the right, both of them are certainly possible~ 

22 Q Okay, how about within a reasonable degree 

23 'of medical. certainty can you tell us the type of force or 

24 the level of force that it would take to inflict such an 

25 injury or such injuries to the skull? 
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1 A No, not in like'in pound,feet or something 

2 like that, no:' not really, I mean every 'child "8 skull' is" 

3 'i's ·dif.ferent. They a~emore comp~essibi~· than an adult 

4 skull so then you may need' more,. more, more pressure than 

5 you would otherwise ... There are. JUSt way' too many variables' 

.: ·.:6 t¢ .. gi:Ve·: you a number plus. we have such a complex, .fracture 

'7" patt~rn that again we're not sure if is it.·two hits,one on 

, 8 the'lefLand orie:on·the right or is it some kind of. a , . . , 

. t' , 

9 complex one hit·thing· ... thatj ,you know, you can't "quite get 
."' ,., .' 

10 your head around but it's possible .that there.was one big 

;·'11 hit' that caus~d· all those fractures, so,' so, no, I can't 

12 give you';"that information .. 

13 ' .. Q" 0kay~and th~t's fair, and one of the 

14 things I was' g~ing to ,'ask you in regards to you sayi!lgthat 
• ',.. " r. . 

'15 the, how the: child's skull' is. different, would that help to 

16 explain why there would not ,be any outside lacerations or 

17' . contusions because of the way that the child's skull 

18 absorbs'force? 

19 A 'Yes, that, that's certainly one, one of the 

,20 reasons so if you hit something that's soft it's not going 

21 . to ,show ',as much trauma. on the outside; as if you hit 

22 something that's v.ery hard, and I think that's what she's·. 

23. trying to get .at. The, .the other thing to consider is that 

24I don't know how large of a surface was, was involved in, 

25 in the trauma or how small of a surface. If .it's a larger 
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1 surface that, that impacted the head then that energy or 

2 that power is spread out over more distance" and so you're 

3 less likely to show something on the skin, and that 

4 combiried with the fact that the.child's skull is more 

5 compressible than mine or yours and so we have a softer, a 

6 . softer thing that's being hi~, possibly a larger area of 

7 somethi~g that is hitting those two things together can 

8 playa" role in whether or not we actually see something "on 

9 the skin. 

10 Q Okay, were the type of fractures that you 

11 saw iri _ skull, and you've named it comminuted 

12 fractures, is it different than a linear fract~re or 

13 something maybe just like one small ~racture i how is that" 

14 different whenever you're making your findings? 

"15 A Well 'when", when you're looking at, at 

16 "fractures it really iswhat:it looks: like, so if you have 

,17 pne small fracture that's linear it's much less likely that 

18 the force that caused that is goihg to cause as much damage 

19 to the brain. We're worried about the brain, not the skull 

20, so much. The skull, you know, is there to protect the 

21 brain,so if we have one little tiny linear skull fracture 

2"2 we're less worried about the effect' on the brain" as if we 

23 have multiple fractures in different areas of the head. 

24 We're, much more worried "about, okay, well we have all these 

25 fractures now we're worried something. is going to happen to 
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1 the brain; and so that's really what the difference is, is 

2 how much.chance is there that that trauma to the skull, 

3 which is where we're seeing all the trauma, is impacting 

4 the health of the brain and that's really the question. 

5 Q Okay, and so after taking all that into 

6 consideration ,and, in trying to come· up with your finding, 

7 excuse me,' were you able to, to look at the skull and, the 

8 internal:' :Qrain to determine wp.ether ·'the inj uries oCcurred 

9 at ·'the same time or if there. were any old ,injuries to the 

10 head? 

11 

12 

A 

.Q 

.. 
, To ·a ,degree, yes. 

Okay, and can you tell it 'within a 

'13 reasonable. degree of medical . certainty? 

14 A Yeah, well, well within a range of time, 

15 yes. 

16 Q' Okay, and what would that opinion be 

,17 regarding the injury, the skull fractures and the ~welling 

18 and blood on 'the braini . 

19 A It appears that all of that damage occurred 

20 within a week. There are several things that .are going on 

21 that I'm looking at including ,how much bleeding is on the 

22 brain? HO~',much, is it stuck to. the, to. the side, what 

23 does.it ,look' like under the microscope, is there cmy 

. 24 healing of the bone? I mean, there are number of different 

25 things that go into that opinion but and put them, putting 



._----------------------------_. __ ._--_. 

Dr. Schandl - Direct Examination by Ms. Lively 485 

1 them all togeth~r it really looks like this injury took 

2 place somewhere between three days and a week from when I 

3 saw, when I saw. him. 

4 Q' ,Okay, and let's be clear, what day did you 

5 see him? 

6 -,A - ~ I saw him on, on the 19th of July and what 

7 I mean by when I saw him'is at the time of his death and to 

Bme that's, the time after organ d9nation, so we have lots of 

9 different times of death floating around 0' There's the time 

10 of brain death but he, was. kept alive after that time, so 

11 then we also -have the t±me of organ procurement and that 

12 is, is basically the time that I'm referring to as the time 

13 that I see him, ,~o his actual time of death when he no 
) 

14 longer has circulation, he no longer has oxygen to his 

15 parts and all body activities cease. c We can expect that as 

16 long as he's kept. alive on machines that there will be some 

17 degree, pe~haps not as rapid as somebody in full health, 

18, but some degree of change, some degree of attempt to heal 

19 as long as the person is kept alive; so that's sort of the 

20 window that I have to look at is the actual time of death 

21 when, when his body functions ceased, which is the time of 

22 organ donation, for, for my, my estimations of when this 

23 injury occurred. 

24 Q Okay, and in all fairness is this one of 

25 the things that you and I have gone back and forth about 
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1 regarding timing as well? 

2 A It is. 

3 Q Okay, and you actually have on the autopsy 

4 report what is, the official ;recorded time of'death, date 

5 and time? 
'~. ~. 

A Yes, the official ,.date and time of death is 

7 July 16, 2008, at 3 :.25 p.m.' e 

8 Q And do you have it· documented in'your 

9 autops:y the date when his organs' were procured? 

10, A I do ~ot "believe that I have that date and 

11 time in my'report, .however, it was· on July 18th, some time 

12 during the day .of July' 18th. 

13 ,Q And that· would) have be.en the day when the 

14 blood .flow and circulatiqnand everything and the oxygen 

15 flow. would have ceased?· 

16 A That's correct. 

17 Q . Okay, now, Dr., scha~dl, ip, regards to 'the 

18 findings that you have to come up with in your forensic 

19 examination of the body were you able to. come up with, and 

20 I know you have and that's why I'm asking, within a 

21, reasonable degree of medical certainty .were you able to 

22 provide us with an opinion as to the cause of death to 

Victim Victim 
- -;;;.:;-~ 

23 ? 

24 A Yes, ma'am. 

25 Q And, please, tell the jury what your final 
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1 conclusion was in regards' to the cause of his death? 

2 A I will read it and then I'll explain what 

3 it means. Subdural and suberachnoid hemorrhage with global 

4 cerebral edema, due to inflicted blunt head trauma; so. 

5 subdural and subera~hnoid hemorrhage, that's the bleeding 

6 on 'the brain, different areas surrounding the brain. 

7 Cerebral edema that's the swelling of the brain which can 

8 in itself cause damage to the brain, as it swells it has 

9 nowhere to go, and .so blood can't get to it because the 

10 vessels are squashed basically; so·a~l·those things are 

11 . going on, . and due ·to ihflicted blunt head trauma we'know he 

12 has fractures. We know he has blunt head trauma. I have 

13 no history that he ·was run over by a wagon or fell off of a 

.14 horse or, you know,·, anything else to suggest that there was 

15 something else going on, so t~is is inflicted blunt head 

16 trauma from my point, ·of view ~ . 

17 Q IS'it the type of trauma that a child his 

18 age can inflict upon himself? 

19 A It's highly unlikely. We're talking about, 

20 children get into precarious situations, don't get me 

21 wrong, but this is not something that, you know, you fall 

22 down from standing or, or you fallout of the, you fall 

.23 onto the road from the, from the car door or something like 

24 that, this isn't an ordinary childhood accident. 

25 Q And, Dr. Schandl, once you come up, once 
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1 you've been.able to determine the cause of death are you 

2 required as a pathologist to determine or make a finding as 

3 to the manner of death? 

4 Yes. 

5 And were you able to do that in this case 

6"as well?,' 

7 A Yes, ma'am. 

8 Q .And would you, please, tell the jury what 

9 your final" conclusion was in regards to the manner of death 

10' for ? 

.' 11 A The manner of death in this case is 

12' homi'cide. 

13 Q And, Dr. Schandl, when you were talking 

14 about the cause'of death you mentioned the subarachnoid 

15 hemorrhaging and subdurarl hemorrhaging in the brain which 

16 is the blood; is that correct? 

17 That is correct. 

18 Q And', and I believe that you provided me as 

19 well as the defense with one particular photo you felt was 

20 important to be able to describe ·the amount of blood; is 

21 ,that correct? 

22 A Yes" rna' am. 

23 Q And 'is that actually a picture that we've 

24 looked at earlier today 

25 A Yes, rna' am. 
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1 Q State's Exhibit Number 60, if you would, 

2' please, Dr. Schandl, woul,d you - --

3 The Court: Your objections previously made are 

4 noted. 

5 Ms. Grabert-Lowenstein: Thank you, Your Honor. 

6 Ms. Lively: Thank you. 

7 Q (Continuing) And, Dr. Schandl, that's 

8 State's Exhibit Number 60 and I'll go ahead' and for the 

9 record, it'is in color, but please explain why to the jury 

10 you needed to provide that and what it shows? 

11 A This is, is a color photograph and it 

12 shows, so before we were looking at the surface of the 

13 skull, this shows after I've removed the skull plate the 

14 surface of the brain and the bleeding around the, around, 

15' the brain. I believe she asked me to, to tell you why I 

16 request, would request it in color, essentially blood is 

17 red'and everybody can see where the blood is if it's in 

18 color but that's really the long and the short of it. 

19 Q All right, and, Dr. Schandl, was there, was 

20 there a lot of blood in the brain? 

21 A There was a sufficient amount to make me 

22 very confident that, that there was a blunt trauma. 

23 Q And once again if I may, I'll take that 

24 from you, did this help you in making your conclusion 

25 regarding the inflicted trauma to Vi(;[irT1-':'-"~-- ? 
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.1 A Yes, absolutely,· so we were talking earlier 

2 about fractures to the skull, again we're not worried so 

3 much about the skull, what we're worried about is the 

4 brain, so what we're worried about is things that happen 

5. inside the skull; so just looking at fractures to the skull 

6 is certainly one thing and 'it tells 'us that there was blunt 

7 trauma and then that's a very important piece of the 

8 puzzle, but u~til we see what's inside the skull such as 

9 the bleeding then we're not really getting to the, the 

10 matter which is his brain was sick because of the trauma. 

11 Q And finally did you have any typ~ of 

12 findings in your, in your autopsy and your complete 

13 investigation of his case that he had. any type of genetic 

14 disorders, or diseases or anything that co.uld ~ave. caused 

15 the type of injuries that you noted in your autopsy? 

16 A -No, rna' am ... 

17 Ms. Lively: Okay, thank you, answer any 

18 questions the defense may have for you, Dr. Schandl . 

19 A . Yes, ma'am. 

20 Cross Examination 

21 By Ms. Grabert-Lowenstein: 

22 Q Good afternoon, Dr. Schandl? 

23 A Yes. 

24 Q You didn't find any old injuries, let me 

25 rephrase it, you didn't find any broken bones? 
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1 A No" ma'am. 

2 q ,.And there were no 'cuts? 
'. 

3 A No, ma'am. 

4 Q Okay, your job was to determine what caus~d 

'5 _ to c;i:i,e? 

. '6" A 'Yes, ma'am . 

'7 Q Okay, and would I be correct in saying you 

8, didn't see _ when he ·was alive? 

A That is correct. 

10 And "you weren't his treating phys~cian, 

11 : ,obviously? 

12 That is correct. 

13 Q Okay, there isn't any way for· you from your 

14 examination ,t'o say how much pressure was applied? 

15 

"1'6 Q 

'That is cd~rect. 

And you're ,saying basically that there's'a 

17 diff~rencie between the - type of pressure i'f there were two 

18 hits, one hit, 'cmd the type of 'surface? 

19 ,A That's correct. 

20 Q Okay, you aren't saying, are you'. that it 

21' would take somebody who weighed say two hundred pounds to 

'22 apply the pressure? 

23 A I am not suggesting that in. order that it 

24 would take someone that was three hundred pounds or one 

25 hundred pounds~ . nO,ma' am. " 
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1 Q I mean you' re''''not, . you, cC!,n' t ,te 11 us 

2 anything about thesize"of' the"personor who it, was who 

3 inflicted the injuries,? 

4 A 

,5 
" ,<' 

Okay i ,and ,the time, frame that you gave us 

6 that's when the qate,t;:.hat you did the,autopsy, C',?rrect? 
• 1. '! 

:WeIJstriC'tly speaking, ,it's 'the day before', 
i', ,:.. . . , 

-'t,-,' ,,'.. . 

8 'the autopsy 'so the dp.te'tpat the organs were' procured ~hich 

9 'was,the 18th, I believe. ,t " 

10 Okay,," so your, • your e,~timation, as a 
.,." 

1;1. pathologist of ,th¢ three· days ,to" a 'week was: based ,on wh~t 

12 you saw ,on ,the 18th"not, what, ~a.s 'seen, by anyol}-e' ontlle "" 
" . ",.< 

,,' 
'r 

13 14,th? 
"'". ,~ 

14:' " A That is~' correct. .' t .~~ ~ ;. 
,", '. 
: ',... 

15 Ms. Grabert-Lowenstein:, ,''If,1 may have just; a, 

16 'moment, Your Honor, but 1bel;ieve that's all. 

17 

'18 

No further que:stions, Y:9u,r Honor. 

The' Court: ,,' ,Mr.' Galmor~?, 

19 Cross Examination 

20 By Mr. ,Ga1more: 

21 Q Dr. Schandl, let me ask you about .this time 
" 

22 frame again. "I think your testimony was that the damage 

23 was inflicted ~ithin three days to a week; is that correct? 

24 A , That's correct. 

25 Q bkay, and when you say a ,week are you 
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1 referring to seven days? 

2 A Yes, sir. 

3 Q Okay, now you're not saying that these are 

4 fractures and injuries that were repeatedly done over a 

-5 seven day period, are you? 

6 A No, sir. 

7 Q Okay, are you able to give an opinion as to 

8 whether these, these injuries occurred at a single event or 

9 multiple events? 

10 .A I cannot tell you that for certain, no, 

11 sir, I cannot' tell you that for certain. 

12 Q Okay, would it be possible for these 

13 injuries to occur at different times? 

14 A Within that, within that time frame, yes, 

15 s~r. 

16 Q Withfn the three to seven day time frame? 

17 A Yes, sir. 

18, ,Q Okay, now you said that that time frame was 

19 based on the time that the organs were procured; ,is that 

20 .correct? 

21 A Yes, sir. 

22 Q And that would have been the 18th? 

23 A Yes, sir. 

24 Q And you performed the autopsy on the 19th? 

25 A Yes, sir. 
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Q Okay, so your time frame for this jury is 

2 somewhere between the 11th and the 15th is when these 

3 . injuries had to have been inflicted? 

4 A Yes, sir. 

5 Q And we know 

6 A It wasn't ·the 15th. 

7 Q Ri-ghti we mow he was in the hospital as of 

S the 14th? 

9 .' Yes·, sir. 

10 Q So somewhere between the 11th and the, and 

11 the 14th when 911 was ~alled? 

,12 A Yes, sir. 

13 Q So tha·t is seventy two hours? 

14 A Yes, sir. 

:1:5 Q Okay, and I think you testified that you 

16 can't give us any information regarding the amount· of force. 

17 that was used to inflict these injuries? 

is A NO specific information, sir. 

19 Q Can you tell us whether he was hit with 

20 something or if he struck something, he impacted something 

21 himself? 

22 A I. do not have any specific evidence to 

23 determine that. 

24 ' Q Okay, now as part of your.duties in 

25 performing autopsy you try to obtain case history on the 
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1 patient; is that correct? 

2 A Yes, sir. 

3 Q And I think Y0U testified on direct 
. I,' 

4 exami.nation thg.t you had no history .of. the, ,the patient, 

"5 . being run 'over, by a wagon?, 

6 A That is correct. 

7 Q ,Okay, what· case history information did yop. 

8 receive in this case? 

'9 A That' he, had skull fractu,res and had been 

10 f::t.Qwn from a local hospital, to MUse . " 

,11 Q Did you, receive informai:ioh' that the ,child 

12 had been to a swimming pool?, :. 

13 A ; I·did.I cannot:. tell you if I received 

14 that information befor~"fuy >examirlation:' 

15 Q 'Oka~, okay~ did y,?u'rec~~ve ·informat:j.on 

16 'that he was' noted' to be lethargic?, . ,< ' 
.... 

17 A' 

18 Q 

Yes, at the same; the same' junc'ture,' yes.,' 

.And you said you can'ct tell us whether this 

19 ·was a single event or a multiple event? 

20 A That is' correct, just within that bucket of 

21 . time. 

22 Q So you don't know who inflicted these, 

23 these wounds, these injuries?' 

24 A .. That's· correct.' 

,25 Q And you don't know how these ihjuries were 
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1 inflicted? " 
, , 

.2 ,A 

3 ,Q 

Redirect Examinat:j.on by Ms. Liv~ly 496 
/ 

. , 

That is correct.' 

Very briefly let me ask you about the 

4· bniising.that:yo~·noted on the body, did you note that some 
" .' . . -' , . 

5, or; some·of,all.of his bruising'may,'have been caused by, 

6 r~'suscitafion efforts?, 

.1 . , A 0- There's certainly a possibility 

.' 8' resuscit,ation .can' cause bruising.' 

!·9 ' ' Mr. 'Gal more :" Thank you very much, Dr ~ Schandl". 

10 \::.;no :fu"rther 'questi9ns.·~ "1' 

'. ,-' " ,," 

11 

12 

13 

14 

.,15' 

16 

17· 

18 

19 

20 

.:,1.' 

./ '"A ,Yes ",s;i.r. 

,The, ' Court: 

, ':Ms. Lively': • ).,', I ' 

, 9ne' ,qu~st~on. 

,Redirect Examination 

Did .you have any .information" provided to Q '), 
~ '; 
'", ; 

',yo'll' whether the child ever 'underwent CPR? 

" ',' 
:,A I " honestly" cannot· remember. 

.Q Would that be important in regards to your 

documentation of bruising to'know if CPR had actually been 

21· administered? 

, 22 A. Yes, ma'am. 

23 Ms. Lively: , Okay, thank you, that's all I have. 

24 Ms. Grabert-Lowenstein: Nothing further, Your 

25 Honor. 
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The Court: Mr. Galmore?' 

Mr. Galmore: No, sir, nothing further. 

3 The Court: 'AII right, you may step down, Dr. 

497 

4 Schandl. Will there be any further need for Dr. Schandl? 

5 Ms. Lively: No, Your Honor, may she be excused 

6 from her subpoena? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Mr. Galmore: No objection. 

Ms. Grabert-Lowenstein: No objection, Your 

Honor. 

The Court: Dr. Schandl, you're released from 

your subpoena. thank'you for coming. 

Ms. Li've~y: .Dr. Ann Abel.. 

The Court: All right, let's, that's going to 

be another rather lengthy --

. 'Ms. Lively: Yes, sir, 'Your. Honor. 

The Court: All right, let's let the witness 

17 [sic] take a break. 'Would you take them back, Becky, and 

18 may I see you, Mr. Ropp? 

19 Ms.' Lively:' Thank you. 

20 (Whereupop, the jury. retired to the jury room at 

21 2:36 p.m.) 

22 The Court: All right, we'll be at ease for 

23 about ten minutes. 

24 Ms. Lively: Thank yo~, Your Honor. 

25 (Whereupon,' State's Exhipits' ,38 - 55 marked for 
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1 Dr. Abel clearly in her expertise,' which she will be 

2 testifying as a. child abuse pediatric, she has to look at 

3 .. those in order to indicate and .' give her opinion. 

4 Also'unger State V. Martucci and State v. Holder, 
.. 

. 5 Your Honor, clearly because the State has to show that what 
'. 

6 happened to this child rose to·the level of: extreme 

7 indifference to human life, Every single injury to that 

8 child is 'Crucial .and 'Mr. Galmo~e has brought up, you know, 

9 he said that there's some who said that they didn't see any 

10 bruising and t:.herewas,Tina .MilJ,an who documented it in her 

11 nurse's notes, that .there .. was bruiE!ing but we didn't have 

:12 pictures of that:; so ito's e~tremely important for the State 

13 to be able to show· that those br~ises are, they were there, 

14 an expert who does thi~'for 'a· living documenting it and we 

15 have it now that ·we can show to the jury so --

16 The Court :. I'm going to allow them. 

17 Ms. "'Lively: .:rhank you. 

18 The Court: Okay., all right, call your witness 

19 and bring in the. jury,. please. 

20 Ms. Lively: .' Dr. Ann Abel. 

21 Madam Clerk: Do you want to swear her now or 

22 wait for the . jury? 

23 The Court: Wait for the jury, she should be 

24 sworn in the presence of the. jury. 

25 (Whereupon, the jury returns to the courtroom at 
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1 3:00 p.m.) 

2 .. The Court: All right? 

3 Ms. Lively: Thank you, Your Honor, the State 

4 ;once again calls Dr. Ann Abel to the stand. 

5 Dr. Ann Abel 

6 being first duly sworn, testified as follows: 

7 Madam Clerk: Please state· your full name and 

8 spell your last name for the Court? 

9 The Witness: My name is Dr. AnnAbel, my last 

. 10 name· is spelled. a-b:-e-l. 

11 Direct· Examination 

12 By Ms. 'Lively: 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18. A 

Dr. Abel, where do you work? 

. Medical University of South Carolina. 

And how long have worked there? 

About five and a half years. 

And what are you~ duties at the MUSC? 

I'm the director of the Violence 

19 Intervention and prevention· Division in the pediatric 

20 department. 

2.1 Q Okay, and could you, please, give the jury 

22 the benefit of your education and background? 

23 A Okay, I have a bachelors degree in 

24 ~nemistry and biology, a masters degree in physiology. I 

25 did pediatric residency the first two years in Indianapolis 
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1 and the last year in, Columbia, South Carolina. I was in 

2 practice in general pediatrics. I then did a fellowship in 

3 child and adolescence psychiatry and for many years did a 

4 practice of behavioral issues in children and developm~nt . 

. 5 Then I" I was working in the field of child maltreatment 

,:6 . through the mental health aspect 'and then I started doing 

7 the pediatric aspect and then I did a fellowship in 

8 forensic pediatrics and-then I worked' full time at 

9 Children's Hospi,tal in Wash~ngton, D.C., Children's 

10 - Nat:i,onal Medical Center, as a director of their child abuse 

11 'program,and I ,returned to South Carolina and worked part 

12 time, for a period of time due to my husband's health, and 

13 then I took a,job at Charleston in 2006 as the child abuse 

14 pediatrician._ 

'15 

16 

17 

18 

19 

20 

,'21 

22 

23 

Q 

A 

Q 

A 

Okay, and are you board certified? 

Yes: 

In what area? 

I'm board certified in general pediatrics 

and I also am board certified in child abuse pediatrics 

which is a new field. 

Q Okay, and what does child abuse pediatrics 

include? 

A It's a f,ield, it's a sub-speciality of 

24 pediatrics. You have to be a board certified pediatrician 

25 to be able to sit for the test. You have to be qualified 
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1 to sit for the test and the field is the evaluation and 

2 management of cases when someone is concerned of possible 

3 abuse or neglect of a child or a teenager and so it's a 

4 medical sub-speciality and it's largely outpatient work but 

5 some of it is in patient consults. 

6 Q Okay, and since this is something that you 

7 become board certified in is it something that the, that is 

8 recognized throughout the United States of America as a 

9 qualified board certified specialty? 

10 A Yes, this, this field is officially 

11 approved by all the accrediting bodies and the first test 

12 . for people that were qualified to take the test was in 2009 

13 and, . yes, 

14 ' 

it's a recognized field. 

Q All right --

15 Ms. Lively: Your Honor; at this time the State 

16 would offer Dr; Ann Abel as an expert in pediatrics and 

17 especially the sub-specialty of child abuse pediatrics. 

18 Ms. Grabert-Lowenstein: No objection on behalf 

19 of Mr. Palmer. 

20 Mr. Galmore: Your Honor, I would object. She 

21 has just testified that this is an entirely new field of 

22 child pediatric, child abuse pediatrics since 2009. I 

23 would ask the Court to inquire of whether or not she has 

24 any, has ever testified in court as a child 

25 The Court: I'll allow you to do that right now. 
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1 Mr. Galmore: Yes, sir. 

2 Voir Dire Examination 

3By Mr. G~lmore: 

4 Q Dr. Abel" have you ever testified in court 

5 as a child abuse pediatric expert before? 

6 A Yes. 

7 Q Since 2009,right, because' the field did 

8 not exist beforehand; is that correct? 

9 A The field existed, the sub-speciality test 

10 hadn't been given yet, but I testified, I've been 

11 testifying for many years as a child abuse pediatrician or 

12 forensic pediatrician. My fellowship certificate says 

13 forensic pediatrician. 

14 Q So you are trained as a pediatrician, 

15 that's correct? 

16 A I am a board certified pediatrician and I'm 

17 'also board certified in child abuse pediatrics. 

18 Mr. Galmore: No further questions on the topic, 

19 Your Honor. 

20 The Court:. All right, she's admitted as an 

21 expert. 

22 Ms. Lively: Thank you, Your Honor. 

23 Q (Continuing) Now -

24 The Court: In those fields. 

25 Ms. Lively: Thank you, Your Honor, 
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1 Q (Continuing) Dr. Abel, whenever, how, do you 

2 get involved in a particular case with a patient such, as 

Victim 3 ? 

4 A All right,. your question I think refers to 

,5 like an in patient consult. 

6 Q 'Correct? 

7 A My team gets a call, from a care giver at 

8 the hospital such as a physician or a social worker. It 

. 9 always has to have a physician's name attached and we're 

10 ,being asked to consult to come and evaluate and to give our 

11 information. 

12 Q And who ,all is on your 'team?, 

,13 A Well my division it has three doctors, two 

'14 nurse practitioners, one physician's assistant, and two 

15 administrative assistants. 

16 'Q And so what part do each of these 

17 individuals play in the process? 

18 A At the current time only two of us are 

19 doing, two physicians are doing inpatient consults. There 

'20 is one" nurse practitioner that sometimes does it but she's 

21 always accompanied by one of the physicians. 

22 Q And whenever you're doing an assessment do 

23 you consider things like child development, age, or all 

24 those things included in your consultation? 

25 A, What happens in a consultation is that we 
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1 find out why we~re being asked to consult. We go to the 

2 bedside; we examine the child. We t'alk to" the care givers 

. 3 that are there. We look at the medi'cal records that are 

4 available at the time. We look at all the x-ray images t 

5 the blood testreports t We talk to the family about t . we do 

6 a total history and physical which we find out what t, ,what 

'7' were the signs and symptoms or how did they come to 

8' medical t how did they bring this child to medical 

9 att:-ent.ioilt.past .medical history as 'much as they can tell 

1.0· us .. Oftentimes we can later get qlore information from the 

11 other doctors that were involved in the past. 

12 We get a review of systems t like we go head to 

13 toe t we talk about. neurological't skin t breathing t 

14 .digestiont,all of the bodily systems l we review that t has 

15 the child ever had' .problem in this areat talk about the 

16 child~ ,s development t what 'the, child can do. We ask when 

17 was the last the child last totally normal. We find about 

18 any pqsttesting that was done.' We ask about family 

19 historyt if there .are any family history of various kinds 

2.0 of diseases that are occasionally associated with what 

21 wetre seeing in front of us. 

22 Thatts quite an extensive list t Dr. Abel? 

23 A Social history, yes t it is very extensive, 

24 yes. 

25 Q O~aYt and is that a part of the speciality 
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1 underneath pediatrics that you're referring to the child 

2 abuse pediatrics? 

3 A Yes, ~hat. I jUf3t described is a typical 

4 evaluation that would be ,done in a case like this. 

5 Q Okay, would it. be fair to say you take in 

6 the subjective information af3 well as the objective 

7 dQcumentation you're able to see? 

8 A Right, we listen to what the family is 

9 telling us and we record it, writJng it down, and we get 

10 all the objective or things we can see with our eyes and 

11 the physical exam. We ffip.ke pictures,. if we can see any 

·12 lesions on the chil-d's body we'll take a picture of it so 

13 for further review. 

14 Q And in regards to, to Victim on July 

15 the 15th, 2008, did you make notes and take pictures in 
!. 

16 regards to this particular problem? 

17 . A Yes. 

18 Q Okay,' .well what date exactly were you 

19 brought· in as a 'consult on this particular patient? 

20 A The .15th of July. 

21 Q Okay, it was the 15th, all right? 

22 A Yes. 

23 Q And ~ouldfYou, please, tell the jury what 

24 information you had prior to walking into that consult so 

25 you'd know what to expect and what to be looking for? 
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1 A I recall ?eing told that the child had been 

2 in an outlying'emergency department, had been brought there 

3 on an emergency basis, h~d skull fractures, had bleeding 

4 within the skull, inside, and that the bab -- and the 

5 child; it was a ~aby·,it was a toddler, the toddler was 

6 unconscious, and there was concern about possible non 

7 accidental trauma.' .. ······ 

8 Qt." '. Okay', and when there's a concern for' 
(" !. 

9 . possj,ble nonaccident.al .·trauma is. tha.t what triggers you 

10 coming in to get ,a consult? 

11 '.A Yes,· there's other kinds of cases where it 

12 isn't trauma, ,it's something else, but in this case trauma, 

13 yes. 
-. 

14 Q Okay,and, Dr. Abel, whenever you actually 

15- went in for the consult did you observe the child yourself? 

16 A Yes. 

17 Q Okay, a,nd please tell the jury what you' 

18 recall the first time that you observed the child_ 

20' A He was a little white toddler; he was 

21 unconscious. He was on the respirator; he was very thin 

22 for his height. I examined him head to toe, listened to 

'23 his heart, watched tl:J,e monitors, you know; felt his belly, 

24 turned him side to side with the help of the nurse so I 

25 didn't dislodge his breathing tube, made photographs of the 

( 
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1 bruises that I saw. He was, he was flaccid, he had no 

2 muscle tone. He was totally unconscious; his eyes were 

.3 fixed, and dilated. 

4 Q Were"you aware at that time as to what his 

5 prognosis was? , 

'6 A It was grave, yes. 

7 Q And ~hat were the chances at that point in 

8 time for any meaningful recovery? 

9 A Well normally that .call's made by the 

10 pediat:r;ic intensivist so I, I usually let them:address that 

11 "issue but I was very concerned. 

12 Q You were' concerned?· 

13 A Yes. 

14 Q .Okay, now tell us' who, if anyone, you spoke 

15 to to try and get a history on this child, non medical? 

16 A Non med, okay, I spoke to the maternal 

17 g~andmother and her boyfriend. 

,18 Q Okay, did you speak with them separate or 

19 together? 

20 A 'I spoke to t~em separately and I had with 

2~ me the hospital social worker~ Natasha Simone-Major, so 

22 there were two of us talking to each one of them 

23 separately, is my recollection. 

24 Q All right, and did you document or take 

25 notes of those particular meetings? 
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1 A Yes, that's in my report. 

2 Q Okay, and Dr. Abel, ,if :youneed to look at .. 
3 your report to refresh your ~ecollection wou~d you; please, 

4 tell us what was relayed to you regardirig the history of 

5 this child from the maternal grandmother?' ,. 

6 A Just a minute; the child,had been eat~ng 

7 normally and went .to the swimming pool on the evening of 

8 July 13th. They 'came back, home and then on the morning of 

9. the 14th the grandmother went to work really early in the 

10 morning around five. 

11 Okay, and who·was he, who was he left in 

12 the care of according to his maternal grandmother? 

13 A With her boyfriend. 

14 Okay, and then what else was reported to 

15 you? 

16 Now the part that the boyfriend talked 

17 about was that the child ate breakfast about 9:30 in the 

18 morning 'and then went back to sleep, then he ate lunch 

19 aroundnoon~ and then he took a nap, and when the mother 

20 came back from work around 3:30 in the afternoon the child 

21 ~as asleep, and then together, I mean they both separately 

22 gave the same history that around 6, around 6:00 when the 

23 grandmother went to get the baby up for supper he was 

24 apparently having a seizure, so 911 was called. 

25 Q Okay, now, Dr. Abel, was, did either the 
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9 

10 

11 

12 

,13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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maternal grandmother or the boyfriend ever giv~ you any_ 

type of indication that the child had had ,some type of 

injury while in their care? 

A They both denied that there had been any 

514 

injury the: day that .. the child came to the emergency room. 

They both ,described several incidents that were 

approximately two weeks before, one where he was in a 

stroller, let me get the words here, 'he was in a stroller 

that fell backwards down a few stairs and he got a little 

bump on his , head but seemed-okay,", and the other was that, 

let's see, tha~. "a puppy dog had pushed him over' and he 

had," "he ,had seemed normal after that," and those were 

both about two weeks prior to the 13th~ 

Q So they gave you that time frame prior to 

that was two weeks that these events occurred? 

A' Yes. 

Q And either one of " those incidents did they 

tell you he required medicai attention? 

A Neither case. 

Q Okay, all right, was any other information 

given to you regarding any type of family history or 

genetic disorders or anything at all that would have been 

important in your consultation? 

A We're interested in cases of sudden 

unexpected death of infants and toddlers, if there's any 

415 
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1 underlying or genetic disorder or metabolic disorder and 

2 there was no family history of any children that had that 

3 and that this child had, not ~een' known to have anything 

4 like that. Now this history is coming from the 

5 grand~other, her comment about the child was that he 

arrived at her house very' malnourished.' She claimed· he 
, . ·6 

·7 . weighed about fifteen pound~ when he arrived 'and he ,was, 
...... 

8 well at that.pQint" he.would have been about sixteen months 

9 of age and that would; hav~ been ; quite undert-.ieight and that 

'10 ,he was ravenously hungry. 
/ 

11 Q 'And in regards 1::,0 his appetite, ana I'm 

12 . referring to, you provided theconsul.t·a:tion report, about 

13 three weeks prior to July the 14th' how did she describe his 

14 appetite? 

15 A Ravenous. 

16 Q And, and again on the date of July the 

17 14th, 2008, the information that you.have from the 

18 'boyfriend as well as the maternal grandmother was that he 

19 had eaten that day? 

20 A Yes, he had .eaten breakfast and lunch. 

21 Q All right, now·, Dr. Abel, once you've 

22 -gathered this information and .were you aware, you said that 

23 you knew that he was grave, were you aware of what was 

24 going on i l1side of his head, the injuries to his head? 

25 A I was able to' look at the head C.T. and 
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1 able to see that he had very, very significant comminuted 

2 fractures of both parietal bones anq had evidence of 

3 subdural bleeding and I thought some subarachnoid, bleeding, 

4 too. 

,5 Q All right, and in regards to ,seeing those 

6 type of fractures on a child what were you expecting in 

.7 your experience as a child abuse pediatric to hear that was 

8 the mechanism for how this child ended up with these 

9 injuries? 

10 A The kind of, fractures he had they were not 

'11 simple linea'r skull fractures that occasionally can occur 
.," " . 

12 when a child falls in a normal household fall., His were 

13 huge big complex comminuted fractures, the kind, it's been 

14 described it's like a cracked pot where there's been 

15 severely forceful ,impact of the head against a hard surface 

16 and it was on both sides. 

17 Q And whenever you see a patient with these 

18 type of injuries, espec~ally a toddler in your, in your 

19 experience, would you expect, that child to be functioning 

,20 or 'eating with those type of fractures? 

'21 A The degree of fracturing is an indication 

22 of the degree of force so the degree of force that was 

23 applied to the head on both sides was massive,and I would 

24 expect the child to be unconscious immediately. 

25 Q And, Dr. Abel, in regards to other t~ings 

417 
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·1 that you looked at, documentation that you did in this 

2 particular case, we~e you the one that actually' 

3 photographed the body of the child? 

4 A Yes, I photographed him. 

5 Q Okay, and whenever' you photograp~ed the 

6 child what exac'tly are'you loo,king for on tlle exterior? 

7 A I use more or less standard technique where 

8 ' we identify' the chil,d, make a pictl.,lre of the total self, 

9 the total ,body, and, then we focus on the areas that appear 

10 to be. injured and take ·a more distant shot and then we get 

11 a little·closer arid put a measuring device and so that you 

. 12 can accurately see exac;:tly.how big it is, what color it is. 

13 Q As a child abuse pediatric in your consult 

14 were there any outside evidence of injuries to this child 

15 that gave you concern? 

16. A Yes, he had mUltipie bruises, many of which 

17 in places that are not typical for normal childhood 

·18 falling. 

19 .Q Okay~ and what"would you expect. to be 

20 'typical bruising for a child who falls? 

21 A Okay, so a toddler this age, if they fall 

22 down at home, which they all do, it's very typical to get 

23 bruises on the forehead so they go, they pitch forward and 

24 they knock their head, or they get it on their extensor 

25 surfaces like this part of their arms or the fronts of 
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1 their lower legs, their shins, those are typical places. 

2 Occasionally if they're really awkward they'll hit the side 

3 of their hip, just like all of us can do if we run into 

4 something, but frankly it's more common to get it here and 

5 on the front of the· shins and on the front of the forehead. 

6 Q Okay, thank you, Dr. Abel--

7 Ms. Lively: May I approach, Your Honor, and 

8 retrieve those? 

9 

10 

11 

The Court: Certainly. 

Ms. Liv~ly: Thank you. 

Q (Continuing) For the record this is State's 

12 Exhibit Number 38 through 55, I'm just going to ask you do 

13 you recognize these, Dr. Abel? 

14 Yes. 

15 Q Okay, and those are the photos, once again, 

16 that you actually took at the, in, in the pq at MUSC? 

17 A Yes. 

18 Ms. Lively: Your Honor, at this time the State 

19 would move 34 through 55 into evidence on behalf of the 

20 State? 

21 The Court: Your objections are noted. 

22 Mr. Galmore: Thank you, sir. 

23 Ms. Grabert-Lowenstein: Thank you. 

24 The Court: And the photographs are admitted. 

25 Ms. Lively: Okay, thank you. 

419 
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1 (Whereupon, State's Exhibits Numbers 38, 39',40, 

2 41, 42, 43, 44, 45 , 46, 4 7, 48 , 4 9 , 5 0, 51, 52, 53, 54, and 

3 55 entered into evidence.) 

4 Ms. Lively: (Continuing) 

5 Q Now, Dr. Abel, if you would, please, in 

6 each of the photos if you would, please, describe to the 

7 ju:r:;y, and I'lL let. you look at it first, we'll do 30, I'm 

8 so:r:-ry, I said it wrong, they're Sta,te's I.D. they're 38 

'9 through 55, I think I said 34, I apologize, so this is 38 

10 and 39; is this the same area that was this photograph? 

11 A ··Yes. 

·12 Q The same bruise? 

13 A Yes. 
., 

14 Q Okay, all right, and once again this is 

15 liliiii what concerned·you about this particular bruise 

16 that we're seeing here? 

17 A There's a bruise on his chest wall on the 

18 left side.and that's on the trunk of the body and it's 

19 unusual to have a bruise on the trunk of the body in a 

20 toddler without a real good explanation. 

21 Q Did the maternal grandmother or boyfriend 

22 give you a good explanation? 

23 A No. 

24 Q Did they give you any explanation? 

25 A No. 
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1 Q All right, State's 40? 

2 A Yes. 

3 Q Okay, what is State's 40 showing? 

4 A This is the same bruise, the child has been 

5 . turned a little bit more, you can .,s~e it. 

6 

7 

8 

9 

10 

·11 

12 

:1,3 

14 

15' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q " So 'you can see the angle better as to .where 

l,t's located? 

A Yes. 

Q. Okay, all right, 'and 41, if you would, 

~lease, look at that and' tell me what that is documenting? 

,'A This is the right hip area upper thigh and 

this is my nand"this is a tape m~asure~ this is a yellow 

greenish ,bruise on the lat,eral. side. of the right hip thigh 

area. 

Q Okay, and you'mentioned that possibly 
. . 

getting' a bruise on the hip may not be 

A ,Yeah, you can get, you can run into 

something'and get a bruise t~ere, yes. 

Q ~ Okay" all right, and I know that you're 

going to be asked this so I'll go ahead and' ask, is there 

a~y significance in regards to the ,color of these bruises 

when you"re seeing them on the 15th? 

A No', we. used to 'think we could time bruises 

by the color changes .cause we knew,that hemoglobin changed 

ih a certain sequence but there's been lots of recent 

421 
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1 articles .. thatthat' s really'.not true so we've given up 

2 trying'todate ortimehow old a.bruiseis by the color. 

3 ()kay, all right, so:'you just in your field 
. \ .. 

4· you document it? .. 

5 A' .'Yes. 
:,~ 

6. j' :- Q' ,Okar, now 'in regard's 'to St'ate's Number 42" 
.. 

7 . and 'I believe 43 goes along,with that?· 
" '/. ,. 

8 A, Yes. 

9 Q Okay, and if you'll, '. please, tell the jury 

,': 

.11 There~s a bruise ~n,the right upp~r thigh 

12 'at the ba~k ,of ·tlle thigh. really . close ,to, where, the guteal ... 

',13' crease. is~ andt~at' s a fairly protee:ted area., That's not 
.1.' • ", ! .' 

14 a typical 'place for a 'normal household pruise fall. 

'15, 

16 

17. 

18 

19 

;' .' ". 

'. 

Q ~, Okay, and ---

A Xe·ah·. 

•.. And so. it's not a typical. place'? 
- . - ~ , 

A No, it's not a typical place. 

'Q Ali right" ,and wa:s this toddler," did you 

20 know.whether he was still in diapers or not? 

A . I don't· know the answer to that. 

Q And that's fine,;, that's ,fin~. I just, now 

23 if you could,please, tell me what it is., that we're seeing 

24' here in 44 and 45? 

25 A All right, there'S a faint brUise 'on the 
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1 right lateral thigh way up high. 

2 'Q And then 45 is just a close up cif 'it? 

3 A Yes, and, and there's a red mark 'that 

4 appears to be ,~ crease mark f!omlaying on the padding of 
. , 

5 ,the bed and that's not what I'm looking at. 

, 'I 
6 Q Okay, all right," now in regards to this 

7 bruise what, if any, concerns did you have regarding the' 

',8 placement of this particular bruise? 

9 A Okay, so let me see thatagaiil, okay. 

10 'Q . I'm 'sorry? 

.11 A WeI) again' that's the ,lateral ~ "that 

12, particular bruise'al}. by itsetf you would wonde'r"how it got 
,: 

13 there but it CQuld be accidental. 

14 Q Okay, all right, that's fair, n'ow" please, 
,/ ' 

15 tell the jury what we're seeing in, in 46? 

16 A All right, .. This appears to be 'the; the 

,. 17 right hip, the leg is folded forward arid there' appears to 
I,.' 

18 be a bruise up high 'closer to the waist. 

19 Q Okay, closer to the waist, all right, and 

20 you've measured this particular bruise? 

21 A Yes; , 

22 " Q Okay,' it's about how big? 

23 A About on~,by,one inch. 

24 Q Okay, and based on the placement of this 

25 did that give you any concern? 
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1 "A Yes. 

2, Q Okay, is "that atypical spot for a toddler? 

3 A" " Yes, it',s atypic~l, that l s not, on, an 
:" . 
:4 extensor surface andit'is on a t-runk. 

,,5 Q Okay, ,all right, ,and tell us what is in 47 I, 

6 ~8? 

7 A Okay 1 ·there is a l~rg~r bruise 9n the left 

8 ,lateral thigh :up high; -it's:,o~e and. a half by one and"' a' 
, 

9 haJ:f centimeters.":,, 

10 Q Okay:, ~. could that bruise be from 
" :,'1' 

'11 vaccinations? 
.:". 

12 

13. 

14 

, . 

; . A 

Q 

A 

Not usually., 

,Okay?, , 

i'm.riot awar~ he got any vaccinations 

,15 within a w~ek of this either .. ": 

Q Okp.y, if you knew" that he had gbtt~n any. 

17 vac9i:r;:tations on July.the.8~h"would you believe that to be 

19 A Possible. 

20 Q Okay,· what's the more probable? 

21 A It', s hot likely he would, get· it in that 

22 location,. '. the nurse would 'h~ve, been not' following normal 

23 spot to give th~ immunization. That/s not where you 

24 normally give it. 

25 Q Okay, and does it normally look like this? 

. ~'" 
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1 A Not normally, no. 

2 Q Okay, tell me what we see on 49? 

3 A All right, you got a lower leg and you've 

4 got a bruise on the shin. 

5 Q Okay, and, you already testified that a 

6 child would have bruises on the shin? 

7 A Easily. 

8 .Q Easily on -the shin, right? 

9 A From acci9,ents" yes. -

10 Q All right, and you document evefY bruise; 

11 is that correct? 

12 A Yes. 

13 .Q Okay, all right, then .what are we seeing in 

14 State's Exhibit 50? 

15 A It appears to pe a slight scab on the 

16 lower, I believe that is, . yeah, that is the right lower leg 

17 and then above it something is healing like possibly a 

18 little insect bite. 

19 Q Okay, and did you ever receive any 

20 information from, from the history from the family ,that he 

21' had had an' episode with ants? 

22 A yes, I d~d. 

23 Q Okay, all right, so, so were you told that 

24 he was given any type of medication for ants and/or other 

25 reason; do you recall? 
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1 A Yes, I recall he went to a doctor and was 

2 given some kind of treatment for ant bites. 

3 Q Okay, you don't recall what that medication 

4 ' was? . 

5 A . I remember from the record, from the 

6 . medical record it was an antihistamine, yeah. 

7 Q Okay, all right; I'll ask about that in a 

8. minute~ let me get through these if you don't mind. What 

9 does S_tate's Exhibit 51 show us? 

10 ' '. A· A slight bruise of the lower ) .. eg, I'm going 

.11 to say left lower leg because I can see the' .. sites' for the 

12 tubes that are central and it looks like a bruise on the 

13 -' shin,' again ,'kind of' medial, kind of inside the leg. 

14 

: -15 here 

16 

'17 

18 

19 

·20 

0'1 , 

.' 'Q 

A 

.Q 

A 

Q 

A 

Okay, I was going to say because this up 

Yeah;. 

--- appears to be 

That's the shin. 

-- - the ,shin and this appears to, be where? 

It's inside the leg, so that's a little 

21 atypical for a site for a normal fall. 

22 Q Okay, just have a few more, and in State's 

23 52 and 53; do you know what that is? 

2.4 A I think on the flip there's a mark from 

25 probably an attempt to do an I.V. in a recent past and then 
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1 there'S a area that looks it's a, insect bite or something 

2 that's peen scratched, and it has a small mound of 

3 superficial infect'ion in it., 

4 Q . Okay, and once again as a part of what your 

5 consult is do you document every single'thing? 

6 A Yes. 

7 .Q And; Dr. Abel, in all fairness in your 

8 experience in what you/re doing are you necessarily wanting 

9' to find abuse or what is your job? 

];0 .A No,' my job is to come ·to an accurate 

11 medical conclusion is there medical evidence that' points .to 

12' maltreatment or does it point to something.' else; so that's 
. . 

. 13 why I ask extensive history arid sometimes do extra.tests 

·14 that are highly unusual to be sure the child doesn't have 

15 an unusual condition. 

16 Q Okay, all right, and then just briefly the 

17 last two photos 54 and 55:; what are these showing? 

18 A The top photo shows some scratching, I 

19 believe it was on one of the shins, just a simple linear 

20 scratch, :and then the bottom photo, it's hard to see it, I 

21 was trying to show slight scratching on the chest near the 

22 lower rib cage on the right, very faint. 

23 Q Okay, all right, you did, however, use a 

24 tape measure to attempt to document that as well? 

25 A Yes. 

427 
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1 Q AII'right, now, Dr. Abel, after you had 

2 Ms. Lively: Your : Honor , may ,I publish this to 

3 the jury, this particular one t'hat" s difficult, to' see? 

4 

5 

6 

The Court: Certainly. 

,Ms. ,Lively: Thank you. 

Q ,(Continuing) Now, Dr. Abel, and you can 

7 refer to, to any of your notes if you need to, -let me just 

8 step, back for a second and I ha~ asked you abput the child 

9 being given medication, woulo."you, please, ,look in your 

10, records to determine what type of medication he was given? 

11 , A', ,',> It· wasn't on'my consult because at the time 

12 I talked to the family.they wereri't,telling me that. I 

13 found it on the report. done a few hoursearlie~, ,see if I 

14 can find it here. I can!t read the writing, here it is, 

15 ·Xyzal. 

16 

17 

, . Q, Okay, and, and what is Xyxal used for? 

A It's a antihistamine used for allergy 

18 symptoms of nose'or skin. 

19 Q Okay, and in regards to a' child his age do 

20 you know what, were you told or were you able to find out 

21 'through your research what this >childwas being,given, what 

22 dosage? 

23 A I don't know the dosage. 

24 Q Okay, that's fair, now do you know what 

25 kind of side effects that Xy~al would have on a child this 
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1 age? 

2 A I looked it up and the side effects are 

3 similar to other/anti, antihistamines, you can be drowsy 

4 . when you take it, that's the main one. 
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5 Q All right, now let me get to, let me get' 

6 back to his skull fractures. Dr. Abel, when after· you got 

7 all the history from the maternal grandmother and the 

8 boyfriend and you looked at the bruising and you 

9 considered the findings, the radiological findings, at that 

10 time were you able to corne up with a, conclusion within a 

11 reasonable degree of medical certainty-as to whether or not 

12 this child suffered from an accidental or non accidental 

13 injury? 

Well I also check, you know, blood count, 

15 chemistries, urinalysis, the normal .things and he had 

16, abnormal clotting test that is a kind of abnormal clotting 

17 that we see with massive head trauma and the family history 

18 and the boy's history gave no history that he had any kind 

19 of clotting problem when he was a younger child, normal 

~o circumcision, no problem, so, so there was no evidence of 

21 an underlying clotting disorder. There was a clotting 

22 ·disorder as part of the. injury that he n9w had, so when you 

23 have massive head injury like this, you know, your clotting 

24 mechanism goes awry. 

25 Q And just so you said something about the 

(. 
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circumcision, did you actually review his well baby check 

records information? 

A Yes, I have had a chance now to review all 

of his well child records up till nine months of age. 

Q Okay, and, and you mentioned. the 

circumcision was there anything, so there was nothing in 

what happened to this child that gave concerns 'as to blood 

disorder 'or genetic disorder? 

,9 ,A: No,he was a normal child; ,he was 

10 developing ,normally.; his language was developing. He was, 

11 his motor skills were developing normally up until nine 

12 "months.of age and then, and then there' are no more records 

,13 'until he comes to this area and is seen several times. 

14 .' Q Are you aware of the fact that he was seen 

15 at Conway Medical Center a week before he presented at the 

16 E.R. on the 14th?, 

17 A Yes. 

18 Q Okay, and did you have an opportunity to 

19 review those records as well? 

20 

21 

24 

23 

24 

25 

A 

Q' 

Yes. 

Okay, and based upon the information that 

you had and the severity of the injuries that you saw on 

the 15th, do you believe it would have been possible for 

this child to have had those type of injuries on the 7th? 

A No. 
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1 Q Okay, all right, based upon your experience 

2 as a child abuse pediatric and knowing how children 

3 basically function and act would this child be immediately 

4 symptomatic once the injury was inflicted to his head? 

5 A The head, the skull fractures ----

6 Q Yes. 

7 A --- were massive and in my judgment he 

8 would have been unconscious immediately. 

9 Q Okay, and I believe you said that earlier, 

10 I just want to make sure, and I'm asking you, would the 

11 child have eaten breakfast that morning if he had these 

12 massive skull fractures? 

13 A No. 

14 Q Would the child have been able to sit up 

15 and eat lunch if he had these massive skull fractures? 

16 A No. 

17 Q So when you're provided that history 

18 regarding the child and you have, I believe you said the 

19 other two events were the puppy dog knocking him over and 

°20 the stroller; is that right? 

21 A That history was given but it was much 

22 earlier. 

23 Q I understand, that's what I mean from two 

24 weeks out? _ 

A Right. 
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1 Q Without any other information other than 

·2 that and that the child was functioning that day in your 

3 opinion within a reasonable degree.of medical certainty can 

4 you tell us when you think the 'injuries would have had to 

5 . have been inflicted? 

6 A The day he presented to the emergency 

7 department was the 14th,. right, 14th. 

8 Q Allr.ight, and why is that? 

9 A Beca~se he was in extremist and he was 

10 having seizures and;. and he, so. also the blood, the blood 

11 that the radiologist they., can, tell just from the imaging 

12 how old the blood is in the head so we knew that the blood 

13 was no more than three ,days old and probably less, no more 

14 than three days, and then just the fact that such a massive 

15 fractures that he wouldn't have been able to function. Now 

16 part of the dilemma is the history and all I can say is 

17, that the history I was given does not match what I was 

18 seeing at all. 

19 

·20 

21 

22 

23 

24 

25 

Q And so what conclusion did you come to 

regarding whether this was and as I stated earlier and with 

all that information whether this was accidental or non 

accidental? 

A Well I put in my final report inflicted 

trauma, inflicted head trauma. 

Q And once again, Dr. Abel, were you able to 
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1 talk to, or I didn',t actually ask you this, were you able 

2 to talk to the biological mother and biological father 

3 'about this child? 

4 A No, they had not arrived· and· I never met· 

5 them. 

6 Q You never did, okay, so the information 

7 that· you·received was just from, I mean the social history 

:8 was from the grandmother? 

'9 A Correct. 

10 Ms. Lively: One moment. 

11 Q (Continuing) And, Dr. Abel, were you up to 

'12 ''date on all the literature regarding traumatic abuse~ 

13 traumatlcskull fractures and abuse of children? 

14 A Well I'm doing the best I can. There are 

15' hundreds of articles published every few months because 

.. 16 this, is a very hot topic and I, I can't read them all. 

17 Q' "Okay, all right; and in regards to your 

18 experience as a child abuse pediatric in causes of death in 

19 children·is it, what is one of the highest causes of death 

20 in children this age under two? 

,21 A Abusive head trauma .. 

22 Ms. Grabert-Lowenstein: Objection, Your Honor, 

23 relevance. 

24 The Court: I would sustain that objection. 

25 Ms. Lively: Okay, thank you. 
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1 Ms. Grabert-Lowenstein: Thank you, Your Honor. 

2 Ms. Lively: (Continuing) 

3 Q . And, Dr. ~el, after ypu actually did your 

4 consultation on .that day. did you then fo~low up and include 

5 in your records information you received from the autopsy? 

.6 A . i have read them but, no, my report was 

7 made before I had an autopsy report or: other records. 

8 Q Okay, all-right, so everything you had was 

9 based on what you saw from the 15th? 

10 A . 'A?-d what, what 'the: .grandmother and the 

11 boyfriend told. 'me' and from the medical records tflat' were in 

12 the"'r .C.U:,chart. Some of ,them were fromttie outlying 

13 emergency rOom and some of them, of" course,. had been 

14 generated right there at the ·MUSC in pediatric intensive 

15 care. 

16 " .Q And; Dr. Abel, when you're. seeing these 

17' type-of skull fractures in a ,child what normally do you 

18 'hear as a mechanism for that, for that particular injury? 

19 A , Well the type of comminuted skull fractures 

20 that are seen would be like if a child had fallen from a 

21 three story building and somehow managed to hit two 

22 surfaces or if the child had been ejected from a moving car 

23 and had landed on concrete thirty feet away. 

24 Q So in your opinion would the force that 

25 you're talking about be something that would be readily 
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1 visible or apparent to the person or someone watching this 

2 inj ury .take place? 

3 A Okay, . I think.I understand the· question';. 

4 the question being that would a person observing this 

5 appreciate the magnitude of the force~ 

6 Q Yeah, the level of the force, the severity 

7 of the force? 

8 A Yeah, a person with normal observation 

.9 would perceive that this was tremendous force. 

10 Q To the child? 

11 A To the child, yeah. 

, 12 Q And finally were you given any historical 

,13 information that would'have put in the care 

14 of, anyone other than,. the maternal grandmother and the 

15. boyfriend on July the 14th, 2008? 

16 A No. 

17 Q In regards to his development, just quickly 

'18 cause I know we·'ve gone throu'gh a lot, but in regards to 

19 development was there anything in his 

20 development that gave you concerns? 

21 A The history from the grandmother was 

22 indicative that he had severe developmental problems and 

23 behavioral problems but that ·didn't match what I got from 

24 the well child check, very detailed pediatric notes, and he 

25 had had faithful visits to the pediatrician when they 
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1 documented his development and his growth and all of that, 

2 - so the $randmother is describing a child that only ,can say 

3 one,. wOJ;'d and is clingy and, whiny and wants to' be held all. 

4 the time. That doesn't match ,what's described in }:lis first 

" 5 .nine months of life where he already had ,four or five words 

6 at ,nine months of age and was developing, his motor skills 

7 were' developing normally. 

8 Q And were you given any records whatsoever 

9 th~t 'he had ever been in a motor vehicle accident or 

10 dropped from a two story building? 

11, A . I was not told that. 

12 'Ms. Lively: Thank you, answer any. questions the 

13 defense might have. for you. 

14 The Court: We're going tot,ake a qUick break, 

15. five minutes, ten .. minutes. 

16 , (Whereupon, the jury retired'to the jury room at ' 

17,3:45 p.m.) 

18 (Whe:r:eupo~/' a recess ~as taken and the following 

19 takes place on the record after the recess.) 

20 The Court: Yes, sir? 

21 Mr. Galmore: One issue has come up while we 

22 were in our recess. It has come to my attention that the 

2) same juror may have been asleep during the course of Dr. 

24 Abel's testimony. I have spoken with Ms. Grabert-

25 Lowenstein and with Ms. Lively and I feel that the best 
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1 ~s. ~ively: Your Honor, we'll need to pick a 

2 new foreman as well. 

3 

" 4 

The Court: ,I will. 

,Ms., Lively: Yes, sir: 

538 

5, '(Whereupon', the jury returns to .the, courtroom at 

6 4 :.02 p.m.) 

7 The Court: Ladies and gentlemen, I was 

8 compelled to remove' the juror from your jury, that was yo.ur 

9 foreperson. Occupying,the foreperson's seat now is Mr. 

10 ' Jury Panel Member: Robert Kidd:, 

11 The Court: Mr; Kidd, Mr'. Kidd; you will assume· 

12 ,the quties as forepersop; Mr. Schafehen? 

13 Jury Panel Member: Yes, ,sLr. 

14 The. Court: Would you move over by Mr>Kidd? 

15 Jury Panel Member: Yes, sir. , ' 

16 The,: Court: 'And from this point f~rw~rd 'you, will 

17 be a, a member of the jury panel and, Mr .. Kolbe, you will 

18 remain as an alternate, thank you. 

19 Witness? 

20 Ms.' Grabert-Lowenstein: Thank you,YourHonor. 

21 'Cross Examination 

22 By Ms. Grabert-Lowenstein: 

23 Q Good afternoon, Dr. Abel? 

24 A Afternoon. ',' 

25 Q Could the bruises that. you observed that 
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1 ,you te'stified to have occurreqat the same time as the 

2 skull fractures? 

3 A ' They could have. 
.. 

4 Q "S>kay, and could' the skull, fractures have 

5; happened given all the information 'that you looked at, 

6 which if I might, you looked, at" all the medical ,eyiderice', 

7 ",the ~adi01ogY/' correct? 
. ~ ~i. . 

8 " A, Yes. 
"\' 

Okay, taking ,'all, of that into account could 
f 

" .: I • 

" . 10 they.have happened withirran hour. of him being seen by EMS? 
'. '. . ~ 

11 ',,'A They c,o~ld have: ' 
c, 

12 ;:,,', '"Q ':Okay, ,thank you., Now, you saw no evidence 

13 as to heel cuts? 

14 'A I, right, he had tiny lfttle sc'raps that 

1,5 'were" heal rng . 

16 Was ',there indication' bf some bug ,bites? 

'17 ,,·Yes. 
. , 

18 Q ,Okay,. and you, saw no'evidence, of old broken 

,1'9 bone~? 

'20 A Correct. ' 

21 " ,Q The only broken bones were the skull 

:22 fractures? 

23 A Correct. 

24 Q Okay, asa pediatrician would the allergies 

25 it was described to you he was treated for would that have 
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1 made him maybe, whiny during that period, maybe a little 

2 uncomfortable? 

3' A , If children are uncomfortable they can 

4 whine. , . " ~ 

540 

5 Q Okay, and likewise he was seen for stomach 

6 

7 

8 

9 

10 

1i 

12 

13, 

14', 

15 

16 

17 

i8 

.problems on' the 7th for the vomiting? 

A ' Yes . 
.. , 

Q Could that make a child Uncomfortable and 

whiny? 

,,'A Yes. 

Q', Okay, you indicated the antihistaminewquld 

make him groggy? 

A,That's a side affect sorrie,people have. 

Q'Okay, and, Doctor, how long would have 

taken to, to make the injurles that you:saw on the skull 
.. , 

fractures? 

A Less than a r:ninute. 

Q Okay, and-someone that didn't see the 

19 mechanism, obviously, couldn't 'appreciate t;he force or what 

20 was going on, correc~? 

21 A Well that's incorrect, the degree Of: damage . 

22 is an indication of a force. 

23 Q I mean let me rephrase' the question, if a 

24 person dldn't see the damage being inflicted they would 

25 have no knowledge of the damage, correct? 

"." 
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1 A No, that's incorrect, a medical person 

2 that's seen the evidence would see'. the damage ~ ._-
. . 

3 Okay, let me, 'let me rephrase again, I'm 

,. 4 sor:r:,Y, it'.s getting kind of late.in the afj::ernoon? 

5 A . Okay .. 

6 Q .' If, a, .layperson d.l.d not se.e_· the' da~age being 
.. I' ,'_ < 

-7" inflicted 'they_ would have no knowledge of the mechanism, of 
, 

the ·:·damage ?~ ; 
.\ 

A <;::6rrect. 

10 Q' Okay, and if·someone did not. see the 

~.1 . sympt,omology. theywould-·riot.: ~pp;;e~i~te that something had 

12 been' done to the child? 

13 A· If, if an observer' didn't see any 't· symptoms-, 

1-4 .' in .. the child they wouldn':t· CiPpr~ciate' t.hat· something. had 

_ 15 happened to the . child? . , r·' 

16 

17 

18 

Q 

A 

Yes·? 

correct.···.· 
-~'(". 

Okay, .thank you,now in your extensive' 

''19 'history as a pediatrician and then a forensic pediatrician 

20 have you gotten'into ·the_.s~ciology behind when children,' 

.21 . especially toddlers,are hurt? 

22 A I've done a lot .qf reading.i there is no. 

23 profile of someone that hurts toddlers that is a hundred 

'24 . percent accurate. 

'25 Q Okay, a,re there, from your consultations' 
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1 are there some more common scenarios as to when injuries 

2 ar.e inflicted? 

3 A . There are risk factors, risk factors are 

·4 well known, however, sometimes children are purposely hurt· 

5 by people with no known risk factors. 

6 Q Okay, are one of those risk factors 

7 somebody for a low tolerance to stress? 

8 A Yes. 

9 Q And including a low tolerance to the 

10 demands of a toddler? 

11 A Yes. 

12 Q Okay, thank you, Doctor, I have no further 

13 questions. 

14 ! The Court: Mr. Galmore? 

15 Mr. Galmore: Thank you, sir. 

16 Cross Examination 

17 By Mr~ Galmore: 

18 Q Dr. Abel,.I believe you testified that you 

19 were the director of the child abuse program at Children's 

20 Hospital in Washington, right? 

21 A Children's National Medical Center. 

22 Q Yes, ma'am, when were you director of that 

23 program? 

24 A The year 2000 through 2003. 

25 Q And when did you become director of the 
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1 Violence'Intervention'and Prevention Program at MUSC? 

A I came as the medical director in 2006 and 

3 I became the director I believe in 2010. 

Q So you were medical director and then you 

5 became 

6 A Director. 

7 Q . Director? 

8 A Correct. 

9 Q Now you were called in to consult on this 

10 case; is that corr~ct? 

11. 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

'That's correct. 

And who wer.e you called in by? 

Dr. Tecklenburg. 

. And who is Dr. Tecklenburg? 

He'~.the intensivist, pediatric intensivist 

16 at MUSCihe was taking· care of this child. 

. 17 Q Okay, so Dr. Tecklenburg was IIIIIIII 
18 physician at MUSe? 

19 A - He, yeah, he was the attending physician. 

20 Q Okay, and is part of th~ consultation one 

21 of the first things you need to do is try to establish a 

22'1 history for the patient; is that correct? 

23 A Yes. 

24 Q And in this case yoti did that by talking 

25 with the maternal grandmother and her boyfriend? 



443 

Dr. Abel - Cross Examination by Mr. Galmore 544 

1 A Correct. 

2 Q All right, did Ms. Gorman refuse to speak 

3 to you? 

4 A Ms. Gorman is the maternal grandmother? 

5 Q Yes, ma'am? 

6 A No, she spoke with me. 

7 Q Okay, did she have the choice to refuse to 

8 . speak to you? 

9 A Yes. 

10 Q Arid when she spoke with you I believe she 

11 told you that she went to work at 5 a.m. that morning? 

12 A I believe I testified to that, yeah. 

13 Q Yes, ma'am, is that correct? 

'14 A That's correct. 

15 Q Okay, did you get that same information 

16 from the boyfriend? 

17 A Yes. 

18 Q So that particular piece of information was 

19 verified by both people; is that correct? 

20 A Yes. 

21 Q Okay, now I believe you received 

22 information that the patient ate breakfast at 9:30 and went 

23 back t·o sleep and then ate lunch around noon and took a 

24 nap? 

25 A Yes. 
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Q 

A 

,Q 

Okay, where did you get that information? 

That came from the mothe,r'sboyfriend. 

Okay, now at this par~icular time ---

4 A , The grandmother, . excuse me, grandmother's 

5 boyfriend~. 

'.6 Q Yes, this would have been at a .time whe'n 

'7 ·the grandmother was at wc;>rk? 

8' A That is c'orre~t. 

9 Q Okay, were you able to independently verify, 

,,10 the claim .. that the child haci' breakfast at 9: 30 and went to 

i1 sl~ep' ,and had' lunch at' noon and went back to s;t.eep again?. 

12 A No .. 

13 Q Well 'so what you're saying, were .you, were 

14 you able to contact ,or. speak to' any other people' to', to 

15 ,tell you ,that that is what happened? 

16 A I. spoke to the people that were telling-me 

17 they 'were the'ones that was ,present and my job is to get 

18 the medical history---

19 Q Yes, ma'am? 

20 A --:- you know, there is law enforcement 

'21 investigation and DSS investigation arid they may have done 

'22 other things, . I don' t know. 

23 Q Okay, but on that' particular issue of 

24 waking up having breakfast, going back to sleep, waking up 

25 and having lunch, going back to sleep, that information 
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1 came from a sing~e source; is that correct? 

2 A Yes, that's from maternal grandmother's 

3 boyfriend, yes. 

4 Q. I believe they also told you. that the child 

5 fell in the stroller a couple of weeks earlier---

6 

7 Cor.rect. 

·8 Q --- but they did not t:p.inkthat that was a 

9 significant injury? 

. 10 A 'Correct . 

11 Q And they also told you that the puppy 

12 knocked the child, ov~r but. they did not think 1:;hat was·a . 
. ' 

13 significant injury? 

14 A Correct. 

15 Q Did both people tell you both of those 

16 incide.nts? 

17 ··A ,Yes. 

18 Q Okay, the social history says that the 

19 mother returned home around 3:30 p.m. and' the child was 

20 asleep? 

21 A .The maternal grandmother? 

22 Q Yes, well your, the report says mother but 

23 I believe you're referring to the maternal grandmother? 

24 A You're right, yes. 

25 Q Okay, where did you receive that 
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1 information, from whom? 

2 A From the maternal grandmother. 

3 Q Okay~ was the boyfriend able to verify that 

4 the mat.ernal grandmot~er' came home around 3: 30' and the' 

5 child was asleep? 

6 

.7 

-',8 

9 

10 

··.i1 

12 

13 

A Their times were very similar i ·I think one 

of them s~id:3:30 and one of them ~aid 4:00 but th~ '~tories 

they both.told were match~ng .. 

Q . Okay; so they both told you that she had' 

went to work and come home late'r that day? 

A Right·. 

Q I think you said you had .an opportunity to 

review the wellness records for i. was that 

.14 correct? 

15 A Yes .. 

16 Q O~ay, and there was a: gap. in his, in his. 

17 records from nine months up until he was treated at Aynor 

18 Family Practice on July 1st? 

19 A Correct. 

20· So he did not have any follow up visits for 

21 eight months? 

22 A I don't know, the mother wasn't there to 

23 tell me if she had taken him to another doctor so I just 

24 don't know. 

25 'Q Okay, but your records have an eight month 
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1 gap in there,? 

2 A Yes, well is that eight months, it goes 

3 from nine months to sixteen months, yeah. 

4 Yes, ma'am? 

5 A Yeah" so seven months. 

6 Q Yes, ma'am? 

7 A Yeah. 

8 Q I think you received information from the 

9 maternal grandmother that the child was malnourished? 

10 A Correct. 

11 Q Did you have a~opportunity to weigh I11III -_? 
13 A He"was weighed at the hospital and his 

14 weight was 'nine ki:lograms and that' is less than the fifth 

15 percentile which,' is underweight. 

'16 Q So he was in fact underweight? 

17 A He was in fact ,underweight, now that's 

18 after he had been, he had been in the home of the maternal 

19 grandmother for several weeks but he was still underweight. 

20 Q So you, your testimony'is that his actual 

21 : weight to in your medical opinion was underweight?' 

22 A It was and compared to his previous growth 

23 charts" I took all the data from the well child visits and 

24 I plotted it and he had been average height for hi~ age 

,25 each month but he had always been like the twenty,fifth 
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1 percentile, in other words the low~r one quarter in terms 

2 of weight but he had grown steadily ,and that pattern went 

3 all the way to 'the ninth month and ,then the record stopped 

4 and then w,hen we're' measu:r;ing, him during the' 

5 hospitalization his height was normal. He's around the 

6 fiftie'th'to seventy-fifth percentile but his weight is now 

7 less than the fifth percentile. 

8 Q ,Ye~, ma'am, now let me ask you about the 

,9 photographs that you. went over with the .jury, the pictures, 

10 you stated that some'of them appeared to be ant bites; is 

11 that correct? 

12 A There were several. 

13 Q Okay, and you stated that the parents, 

14' excuse me, the maternal', grandmother and her boyfriend did 

15 not give you an explanation for 'those bruises? 

16 " A Correct. 

17 Q ' Okay, can you tell the jury when these 

18 ,bruises were inflicted? 

19 A No. 

20 Q Can .you tell the jury who inflicted these 

21 bruises? 

~2 A No. 

23 Q Do you have any idea how many people 

24, handled_ from the time 911 was called until you had 

25 an opportunity to see him on the 15th? 
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A I,don't·know. 

Q Do'the records indicate that he was 

unconscious during that, entire period? 

A Yes. 

Q So he wouldn't have been able to get on the 

stretcper on his own? 

A Right. 

Q .Hewouldn't have been,able t'o get in the 

helicopter on, his ,own? 

A '. Uh-huh. 

Q So someone has to act'uallY·: physically pick 

him up and put him on'a,'stretch~r, is 'it possible that 

'these bruises are the:,result of several different people 
• I : 

handling-the child? 

A It would be unusual to get bruises on the 

trunk.·in:the process'of resuscitation.-' 'Sometimes with 

resus~itation/a~vigorous resuscitati~n, children or adults 

will 'get bruises here where the person"s forceful'ly lifting 

19 their" chin to try to get· the· airway, sometimes they'll h?l-ve 

20 bruises'on their extremities where people have tried to put 

21 ,in I.V.'s especially at the,I.V. sites like here. on the 

22 inner elbow or in a: baby in'his case I think I saw one like 

23 that on' his foot where it looked someone had ,'tried to put 

2~ an T.V. in his foot. 

25 Q Okay, so bruising does sometimes occur 

449 
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1 during resuscitative efforts?· 

A In; in spe6ific locations, ye~. 

551 

Q '. Bas~d .on your train,ing and experience', are 

4 you able to give this jury-an ~stimat'e for when·.the skull ... 
.. " . , 

·5,:e:tactlires:~ould have been inflicted? 
'" 

6 . A·. Skull fractures, there', was no evidence of 

7' healing but the healing of.skull . fractures is an area where 

8 "they,donit peal like a long. bone .. When 'a tong bone heals 

9 .there'$.a cuff of new bone'formation that looks like an 
. . . 

'10 C;;niori that goes aroundwh~re the fracture, is that makes it 

11 '. easier to figure out· h.ow old they are cause the 

.12 radiologists are'us~d to.l~oking·at that, but the bones 01 
. , . 

13 the head'\,?hen th~Y:':r:-e fractured.· and· they start to heal they 
, . , 

14 just ·sort. of melt back' together aga,in slowly and it's 

15 reallyyery difficult to age healing ~. Now 't:here's no sign 

16 o~ any healing. at all on th~se. We. know that. from the 

,17 .blooci prodl~cts in the brain.that shouldnit. have been where 

18 they were that the injury that associated w~th the bleeding 

19 in the head and the. skull fracture most likely were. all 

20 associated at the same time th.at, that it was less than 

21 three days. 

22 '. Q Okay? 

23 A Now the degree of injury to the skull with 

24 the shattering of the bones meant a tremendous amount of 

25 force and I would say the child.was unconscious, as I have 
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1 said earlier he was unconscious. Now the problem to figure 

2 out is which,story is accurate about when he became 

3 abnormal, when 'he started acting abnormal and so that's the 

4 difficulty. 

5 Q Right. 

6 A We· apparently have some people that 

7 observed him the night before in the condition that was not 

8 . t.erribly abnormal so he, he did not have those skull 

9 fractures the night ,before. 

10 Q But your, your, your testimony, and correct 

11 .me if I'm wrong, is that these skull fractures ca~ be no 

12 older than three days? 

13 A rhe blood says ·they're no older than three 

14 days. The clinical story if,you take the accuracy of the 

15 othe~ people that saw him at the swimming pool they 
,. 

16 couldn't have been there. It would have been after that 

. 17 because he could not have been acting normal. 

18 Q Well., well let me say it like this, we've 

19 had testimony that 911 was contacted on Monday the 14th at 

20 6:06 p.m. 

21 

22 

A 

Q 

Yes. 

. I'm trying to figure out when in 

23 relationship to that time 6 p.m. when this injury would 

24 have been inflicted on liliiii What is your medical 

25 opinion? 
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1 A My opinion it would have oc~urr~d that day, 

2 possibly the night before, but after he was seen by other 

3 people and was normal. 
. " 

4 Q So are we talking three' hours, six hours,' 

5 twelve hours? 

6 A 'Again the problem with this is that the 

'7 history is coming from the defendants' and so:it',s very 

8 difficult to assess ,the veracity of 'the history. 

9 Q Yes, . the problem 'is the history, yes? 

10 A Correct. 

11 Q Well let's take the history out of it and 

12 just look at the wound itself? 

13 A Yes. 

14 Q Without referencing the historical 

15 information that. was given to you, ,can you tell us to a 

·16 ,reasonable :degree of .medical certainty when the skull 

1? fracture was inflicted? 

18 A I would, if you have,no history at all it 

19 would have been fairly soon around the time the child was 

20 brought to medical attention because he would have 

21 proceeded to die if he hadn't been put on the respirator, 

22' so my judgment is' it would be that day .. 

23 Q Sometime that day that's your answer? I'm 

24 not trying to put words in your mouth. 

25 A That day, the middle of the night the night 
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1 before, but it had to have been after he had neutral people 

2 say he looked normal. 

3 Q Okay, so your answer is some time after he 

4 return,eq from .the swimming ,pool? 

5 ,A Yes. 

6 d Could hitting your head on the side of the 

7 swimming pool, ,if it's a cement pool~ could that cause 

8 these type· of skull fractures? 

:9 A: "This type of skull fracture would be if his 
,. >,' 

1.0 head had been slammed forcefully against the pool" and the 

,.:11. problem 'i.s it's both sides of the head, so it would have 

12 been, two blows and that's not consistent with a'normal 

13 accident in a swimming pool and there's no history of an 

14 acci,dent in the swimming pool, to my knowledge.' 

15- Q:" Okay, so your ,test'imony is that some time 

16 'after he returned from the pool upunti'l .the Monday at 6 

17 p. m.somewhere in there. is where the injury occurred? 

18 

19 

20 

22 

A Yes. 

Q Can you narrow it down anymore than that? 

A Not really. 

Mr. Galmore: All right·, thank you very much. , 

The Court: Let ',s wait and 'see if Ms. Lively has 

23 any further -- ' 

24 Ms. Grabert-Lowenstein: I'm sorry, Your Honor. 

25 The Court: Ms. Lively, do 'you have any furthe'r 
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2 Ms. Lively: y~s~ 'sir~ I ~as just got ,used to 

.3 her going. 

4 Ms .Grabert-Lowenst~in: 'Sorry,. 

5 Redirect Examination 

! . 
6By Ms. Lively: 

, 7, ,: Q 'r'n regards to two,' i'ss'~es~, f·irst of all do' 
. , 

8 'you have any information in youi'recdrds, to show that 
. '! . 

9_',had'to'be resuscitated,or,CPR,'given to him ,at' a:nY 

'10 time? 
, 
" . 

.n 1,1 A: "Only as part of EM$' being, called the night' 

12 of ,the 14'th. 

1~, Q 'Okay, and';r'm specifically asking, if 
" . 

14 there'S any indication that he received chest compressions 
, , 

'15 ,or resuscitation .or did he just receive' oxygen, ih1'your 

16 records does it show? 

17 A 'It's not in my records; it',s in the EMS 

18 record. 

19 Q Okay., 

20 A And I'could look in it if you want me to 

21 look at ,it. 

" 22 Q Okay, and if it's not in' the EMS record 

23 would it be that it didn't happen; could you tell us? 

24 A 1. couldn't tell you. 

25 Q Okay, will you look .in the record then and 
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1 tell us whether it's documented that he received CPR or any 

2 type of resuscitative maneuvers on his body? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

,13 

14 

15 

16 

17 

18 

A You know, I don't have that record; do you 

have that record? 

Q I do. 

Ms. Lively: If I may approach, Your Honor? 

The Court: Certainly. 

Ms. Lively: (Continuing) 

Q So we would have to leave that up to the 

EMT's; is that right? 

A Yes. 

Q Okay, that's fair. well let me'ask you 

this, I'm looking over your cohsultation'reportin regards 

to the timing, which we've gone'over et nauseam, but let me 

.askyou this, when you did your final assessment based on 

all the information you had, including the two-week-old 

potential puppy dog stroller. issue and the hil;3tory that was 

given to you by the defendants in your assessment, you were 

19 'able to give a clearer time line in regards to when you 

20 believed this child would have had the inflicted injury; 

21 would you please look at your report and refresh your 

22 iecollection for the jury? 

23 

24 

A 

Q 

Yes. 

Okay, and if you would, please, and I know 

25 this case is from 2008 so read through that and refresh 
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1 your, recollection, based on all the information you were 

2 given at' that time,· what was your opinion regarding the 

3 time line for the injuries to this child based on the ., 

4 information that was given to you? 

557 

5 A That the head,inj'l,liy was no more than three 

6 days old and' if· timed by both the h~ad imaging and. the time 
" 

7 of the sudden change' in his .clinical c'status as gi vert by the 

8 maternal grandmother and her boyf.riend was no more than 

9 three, hours old. 

10 . 

11 

Q 

A 

Three hours' old:trom what? 

From'the time he was taken to .the outside 

.. 12 emergency department .. 

13 ~kay, ·sothree hours from the time he got 

14 to the Conway E. R. ? 

15 A Right.·, 

16 Q All .right, which was, do you know was that 

17 appr,Qximately 6:58 p.m:.? 

18 I don~t,recall the exact time. 

.19 Q Okay, all right, and that was your 

20 documentation frqm three years ago when you actually. were 

21 invol ved . in your cohsul t,? 

22 A Yeah, three and a half years ago,yeah. 

23 Ms. Lively: Okay, thank you, Dr. Abel, that's 

24 all. 

25 The Court: Ms. Grabert-LQwenstein? 
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1 Ms. Grabert-Lowenstein: Thank you, Your Honor . 

2 . Recross Examination 

3 . By Ms. Grabert-Lowenstein: 

4 Q Docto~, if the child was sleeping normally 

5. at 4:30 p.m. does' that lessen the time frame that the 

6 injuries could have occurre~ in? 

·7 A lfthe child' i,s sleeping normally, one of 

8 the difficultie~ is that children.with head injuries if the 

9 person do~sn't'tell anybody that they did a head injury 

10. and, .. and the chil9- is unconscious it' s: very difficult for 

~1 ano~her observer who doesn't know' about the·head injury to' 

12. realize that the child. is unconscious. 

13 Q But if indeed the 'report is accurate that 

14 the child' was sleeping.---

15. A. Yes. 

16 Q ,..-- and sleeping normally' that would narrow 

17 doWn that, .that time much less than the three hours, 

18 .. correc.t, Doctor? 

19, It's very difficult cause when you're 

20 sleeping you're not doing anything, you know, you're just 

'21'· 'laying the~e breathing and so it's hard. to assess how 

22' norma,l a person is when they're· asleep. 

'23 Q Let me ask you a hypothetical. ,Again, if 

·24 you have the information that'the child is sleeping 

25 normally that there's no soun~s~ nothing to indicqte that 
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1 he's not sleeping ,normally, that would lessen that time 

2 frame a great deal from the three,hours maximum, correct? 

, A Tha t' s very ha:rd to answer because it." s , 

the signs' o;:f head :trauma are changing consciousness,'" 

sometime, fjeizures, sometimes b.reathing', abnormalities: ' 
. ,,) " 

" They, they don', t~ all. happ~n ',at once', ~o a' child qould have, 
, ,; 

a head, injury' and "be quietly breathing and apparently " 

8 :' sle~ping but actually unconscious aI:1d ,it:, would, not be 

'9 possible fora' person, who ,. didn't' know that they had had the 
" 'f 

10 head inj,ury to realize it unti~, later ,v; until something more 

11' started )iappening ~ 

12 Q ' 
, ' 

13 

",14 'Q 

<~Right, ,and,' - - - , 

"Y,eah. 
• ~4 

but you'wo~ld,expect to see, would you 
, ' 

15 not,' breathing ahd,', you know" ,breatp.:l.ng difficulties and 

16 the seiz:urE3 activity? 

17 "A, , 1 would ,expect that" after the head ,inj ury 

,18 this child sustained,he would be unconscious so heid be 

19 quiet i' flaccid, p~bbably still breathing and as the 

20, swelling in the brain got worse and he's getting worse and 

21 worse then he might start to bre'athe more slowly 'and 
, :. 

22 possibly have a seizure and become more ,abnormal as things 
\ 

23 go on. 

24 Q And, Doctor" is your hesitation the fact 

25 that you weren't there" you didn't actually have an 

,'; 
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1 opportunit)( to see the exact· sequence 'of'what occurred? 

2 A .,' No,. my· hesitation is that your 

3 characterization'doesn't make sense . 

4 Q I'm asking you if the facts are that 

5· everything is nOrmal at 4':30-wouldn't:that lessen the' time 

6 frame for when· the irijuries; .could have occurred? 

7 ·A You're assuming that the observer is able 
. . . 

. 8. to detect things that maybe .aren't detectable yet., 

9 Q'. Okay, and aren't you assuming ·that the· 

10 child being repo~ted .~s sleepingnormal:ly is. incorrect? 

11 A I'm telling you that's a,.real.possibility; 

12 '. I don't know. 

. '13 Q Okay, arid YOtldOn' t know',because you 

14 weren't there? 

15 A Correct. 

16 Q 'Okay, but the fact of the matter is this, 

17 this injury didn't necessarily have to occurred at: the full 

18 'end of the three hours? 

19 A Can you rephrase that? 

20 Ms. Lively: 

21· to asked and answered, 

22 going on'. 

23 The Court: 

24 Lowenstein. 

,25 Ms. Lively: 

Your Honor, I j~st want, to object 

it seems like it's just continuously 

One more, . one more, Ms. Grabert -

Thank you. 
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1 Ms. .Grabert -Lowenstein: (~ontinuing) , 

2 Q Yo'u· indicated in y.our .repc;>rt that based ,on 

3 .everythirig no more thanthre~.hours? 

4 A "That's assuming that. the history given by 

5 the def'endants ',was accurate. 

6 Q, Apd ~re you assuming that· it wasn't? 

,7 ." 

". ,8 

. I " U\;' :i: ' m saying I don't know. 

Okay, >a~d my p~int being that if ,it was 

9 

,10 

_11 

12 

13 

14 

15 

,16 

17, 

18 

, . , 

accurate ~that just reduces the time :frarne drastically f+"om 

the. maximU:m~ of th:re~{ hours? 
:~ . 

A ··Yes;, 

Q', Okay; thank' you ~ I)octor,' just a couple of 

morequ~stions. ' :Could any of !the br~i~es' yo'u ~bserved have' 

,occ,urred . if, if _ hit som~thing af? he was, seizing? 

: A If he' ,fell' off of a, o'ff of a bed and 
";. 

landed" c;>n sor.nething, possibly; ,I didn't get any history 

like that. 

Q Okay, but. that is, that is a possibility. 

19 The other thing is if. he's seizing and pos~uring as we've 

20 ,heard,' t~,~tim6nyas and the 'paramedic~, were trying to work 

21 on him would t~ey,pave not had to restrain him to, to work 

22 on him? 

23 A' Yeah, they would have to hold him down 

24 enough to get an I. V. ,in and I bel ieve they did get ari I. V . 

25 in. 
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1 Q And could that have' caused any of the 

2 bruising? 

3 A Usually th~ bruising with ~hat kind of 

4 thing would beon·the extremities of being held or like I 

5 mentioned, if they have to tilt his chin up to putfn that 

6 intratrachial tube. 

7 Ms. Grabert-Lowenstein: Okay, all right, I have 

- 8 nothing further, thank you, Your Honor. 

Mr. Galmore: Very briefly, Your Honor. 

10 The Court: Yes. 

11 Recross Examination 

12 By Mr. Galmore: 

13 Q Dr. Abel, if a child has been struck in the 

14 head and lost' consciousness and that child was not seizing 

15 and not posturing is it possible that that child would 

'16 appear to be' asleep? 

17 A Yes. 

18 Q Now if someone attempted to wake up a child 

19 believing that this child was asleep 'and the child was in 

20 fact unconscious and not seizing and not posturing, if that 

21 person attempted to say pick the child up to wake 'him up 

22 could that cause seizing? 

23 A No. 

24 Q Could it cause posturing? 

25 A No, posturing is part of the seizing. 
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1 Q Yes, ma'am. 

2 A And so the seizures caused by brain wave 

3 activity and in normally handling picking up a child 

4 wouldn't cause a seizure even,' even 

Q Yes, ' ma'am.' 

,6 A to my knowledge even ina'brain damaged 

7 child that haq. just been struck. ' 

8 Mr. Galmore: Okay, thank you very much. 

9 'Ms. Lively: That's all, Your Honor. 

10 The Court: You may step down, Dr. Abel. 

11 Ms. Lively: Mayt:.his witness be excus,ed from 

12 her subpoena? 

13 , The Court: Any. objection? 

14 Mr. Galmore: No, sir. 

15 Ms. Grabert-Lowenstein: No objection, Your 

16 Honor. 

17 The Court: You're excused and released from 

18 your subpoena,' Dr. Abel,thank you' for coming. 

19 Witness? 

20 Ms. Cote: Your Honor; we have to take up a 

21 bri~f 'legal i~su~ before we call our'pext witness. 

22 Th,e Court: All right; 

23 (Whereupon, the jury retired to the jury room at 

24 4:34 p.m.) 

25 Ms. Cote: , Thank you, Your Honor, this is an' 
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1 Ms. Grabert-Lowenstein: No, I ~nderstand that. 

2 The Court: For an un-subpoenaed witness. 

3 Ms. Grabert-Lowenstein: Right, Your Honor, I 

4 understand that and I don't believe that that will' be an 

5 issue. 

6 The, Court,: All right, are you ready to go? 

7 Ms: Lively: Yes, ,sir, Your Honor. 

8 (Whereupon, the jury returns to the courtroom at 

9 9:35 a.m.) 

10 The Court: All right, we have our jurors back 

11 in the courtroom. Ms. Lively? 

12 Ms. Lively: Thank you, Your Honor, th~,State 

13 would call Marsha Bess,ant to the stand. 

14 Marsha Regina Bessant 

15 being first ,duly ,sworn, testified as follows: 

16 Madam Clerk: Please state your full name and 

17 ' spell your l~st name for the Court? 

18, The Witness: 

19 Bessant, and --

20 ' 

21 

22 n-t,. 

Madam Clerk: 

The Witness: 

My full name is Marsha Regina 

Spell your last name. 

My last name is spelled b-e-s-s-a-

23 Direct Examination 

24 'By Ms. Lively: 

25 Q' Ms. Bessant, will you just make sure you 
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1 kind of scoot up so we can hear. 'you? 

2 A Okay, is that better? 

581 

3 Q That's much better, thank you,· now, Marsha, 

4 tell the jury who you are and where you live? 

A, My name is Marsha Bessant. i;ve'livedhere 

'6 all my life and my parents, my grandpar'ents, and· great 

7 grandparents. I live' --'-

8· QAre you working? 

9: A Yeqh, I work for my father arid --

10 Q What area of Horry County do you live in? 

11 A I live on it's like.upper 

12 Conway lowe,r Aynor right off 501 down behind Larry Hardee 

13 Auto Sales. 

14 Okay, and do you have any children? 

15 A I have one daughter, she. will be fourteen 

16 in January. 

17 Q Okay, now, Ma:r;sha, do you know the 

18 defendants Julia Gorman and Robert Palmer? 

19 A Yes, I do. 

20 Q Okay, first of all how do you know Julia 

21 Gorman? 

22 A I know Julia Gorman from Robert and Robert 

23 was friends with my brother and they moved down here from 

24 Virginia. 

25 Q Who's.they? 
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1 A Robert and Julia. 

2 Q Okay? 

3 A Moved together. My brother was friends 

4 with Robert and they brought, you know, Julie to my home, 

5 you know, cause she didn't have no friends here and she was 

6 new and, you know, we would have coffee, and you know,do 

7 girl things while they would, you know, go hunting, 

8 fishing, do boy things. 

9 Q Okay, ana what kind of a, well, did,ya'll 

10 become friends? 

11 A Yeah, we become friends, you know., 

12 Q And what, if anything_, did you know about 

13 her family? 

,14 A Not very, very little. 

15 Q Okay, and, had you ever met her daughter 

16 Cesalee, who's seated right here? 

17 A Yes, I had metCesalee' when she come [sic] 

18 down with _ They come to my home and 

19 Q Well before that let me just ask you, had 

20 you spent a lot of time with Mr. Palmer when he was hanging 

21 out with your brother? 

22 A No, they were usually the, boys would go or 

23 the men and like the women would be together. 

24 Q Okay, and were they living together, Robert 

25 and Julia at that time? 
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1 A Yes, they were. 

2 Q And 'where were they living? 

3 A Off Highway ',319 and they were living in a 

4 home rented by the same man that the mobile home was rented 

5 by but he had a 'house and then when her other two children 

,6 left ,to go Hawaii, Kyle and Kayla, they moved ,into the' 
! 

7 single wide tr'ailer like two, two doors down" like two, two 

8 houses down. 

9 Q And when you say the two children, Kyle and 

10 Kayla, whose two children are you referring to? 

11 

12 

13 

14 

15 

, , ' 

recall? ' 

'16 children? 

17 

A Those would be Julia's children. 

Q" Okay, and what were their ages; do you 

·A Kayla was about ten and Kyle was twelve.' 

Q' ' Okay, were you aware if Mr. Palmer had any 

Yes, ,I was aware that he had a son Dylon 

18 with Amanda Tyler. 

19 

20 

21 

Q 

A 

Q 

And how old was Dylonaround that time? 

Approximately three. 

Okay, now, Marsha, whenever, do you recall 

22 spending ,some time with, well before Cesalee actually came 

23 in June of 2008, please tell the jury what the relationship 

24 that you observed was like between Robert and Julie. 

25 A Very stressed, Julie was, there, was a lot 
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1 of problems, financial. 

2 

3 

4 

5 

6 

7 

8, 

9 

Q Who told you that? 

A Julie, Julie had told me, you know ---

Mr. Galmore: Objection, hearsay, Your Honor. 

The Court: I'll admit it. 

Ms. Lively: Thank you. 

Q 

A 

(Continuing) What did she tel~ you, Marsha? 

She would tell me that, she told me they 

10 had a joint checking account and it was her account and she 

11 had put Robert on the account and, you kriow, he would take 

12 money out because, you know, he could and she would check 

13 sometimes on my home computer, you know, I can't believe 

14 he's taken this money out, and, and he ---

15 . Q Where was he working at the time? 

16 A I don't think he had a job at the time, she 

17 was the only one working and she was working at the ---

18 Ms. Grabert-Lowenstein: Objection, speculation, 

1.9 lack of foundation. 

20 The Court: All right. 

21 Ms. Lively: Okay. 

22 Q. (Continuing) Do you know for sure whether 

23 he was working or not at that time? 

24 A I do not. 

25 Q Okay, and whenever, would you'have 
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1. conversations with Julie about, about any other issues with 

2 herself, Robert, or anything? 

3 A Yes, she was like distraught. Robert would 

.4 want to go out like with his friends and she would cook 

5 dinner, he wouldn't come home, and she would, you know, 

6 call me crying, you know, Robert took money out the bank or 

7 I cooked he didn't come home, and --

8 Q And how did she' handle those situation when 

9 she was talking to you; what were those conversations like? 

.10 A I mean she ,would, ' .she cry and it would, she 

11 was very upset and, you know, I told her, you know, as a 

12 friend to that if he was'doing those things,. you know, to 

13 pack his crap, I said a different word, but and put it on 

14 the porch or go home, take his name off your checking 

15 account and, you know, and she never did any of those 

16 'things. 

17 Q Okay, and whenever, when did you learn that 

'18 Cesalee and _ were coming into town? 

19 A Julie had told me maybe two weeks before 

20 Cesalee and_ had arrived. 

21' Q Okay, ,and how, and how was she when that 

22 conversation regarding meeting, well do you know if she had 

23 ever seen her grandson? 

24 A No, I mean maybe through pictures but never 

25 in person. 
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-
1 Q Okay, and so when she told you that a 

2 coupl,e of weeks before they got there that he was coming 

3 how did she act? 

4 A She acted happy, ·you.know. 

S Q And how did you feel knowing about their 

6 relationship about Cesalee coming withllllill 

7 Ms. Grabert-Lowenstein: Objectioril relevance. 

8 The 'Court: What's the relevance of that? 

9 Ms. Lively: The rel~vance, Your Honor, is that 

10 she was aware of Julia and Palmer's problems financially. 

11 The Court: You a.sked. her how she felt. 

12 Ms. Lively: ·r'm sorry? 

13 The Court: Didn't you ask her how this witness 

14 felt about it? 

lS f1s. Lively: Yes, and her own personal feelings 

16 regarding having ---. . . 
17 The Court: Why don't you ask her if she had any. 

18 concerns about it. 

19 , Ms. Lively: Right. 

20 The Court: Why don't you ask her that if she 

21 had any concerns? 

22 

23 Ms. Lively: (Continuing) 

24 Q Did you have any concerns regarding Cesalee 

2S andllllil coming knowing their, what you had heard Julie 
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1 say about their financial problems? 

587 

2 

3 

4 

5 

6 

Ms. Grabert-Lowenstein:· Objection, .relevance. 

The Court: I'm going to allow it. 

Ms. Lively: (Continuing) 

Did you have any concerns? 

A You know, I thought maybe·' it would,. you 

7 know, make her happy to 'see her daughter and her grandson 

9 

8 ,and, you· kilOW, but 'financially and he'r st'ress level· I felt 

like, I feel li~e, you know, I' didn't.know that .Cesalee was 

going. to stay'a month. I thought just a visit, you know, 

I·didn'tr~alize she was staying a month. 

10 

1 

, ~2 

13 

14 

l5 

1'6 

17 

18 

19 

Q Okay, that' s fair, and so" Marsha~ did you 

have theopportutiity when Cesalee g~t,here·with I11III to 

spend some time with them? 

A Yes, I did. 

,Q Okay, tell the jury 'the first time that you 

actually met Cesal~e and_ 

A The first time I had met Cesalee and I11III 
Julie had drove them to my house and they stayed about an 

20 hour. Cesalee was, I give Cesalee a big Texas cinnamon bun 

21 ,and she kind of, you know, pinched off +ittle pieces and 

,·22 : give to I11III. and he was like right at his mother's, you 

23 know, arms, you know. She wouldn't let him like get away 

24 or I mean, you know, she was, he was clinging to his 

25 'mother, you know. 
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1 Q And was this., this was the. first time you 

2 met him? 

3 A This is the very,the very first time I had 

4 met him. 

5 Q Okay, and how, . how long was it .you said 

6 they were there in your ·house? 

7 A Forty-five minutes to an hour. 

8· Q And based upon your observations was 

9. Cesalee attentiv~ to the child? 

10. A . She was very attentive, you know. "She, the 

11 whole time that they were there _ was in her arms or , . 

12 if he would get down I have ceramic tile flooring in the 

13 kitchen and she was like, you know, very careful to hold 

14 him and like, you know, so· that he wouldn't fall. 

15. Q Was he walking at that time? 

16 A Yeah, he was walking. 

17' Q What were your observations of his physical 

·18 appearance? 

19 A He seemed a lit~le tired, you know, but he 

20 could have just woke up or he just like clung to Cesalee 

21 like, you kriow, he was in a new environment and, you know, 

22 he had never been in my home or. met me and he just., I mean 

23 he just like clinged to his mother like, you know, he felt 

24 safe and,I would, you know, say, hey, buddy, and, you know, 

25 try to get him to interact and he would just kind of just 
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-1 shy away. 

2. Q But did he react to you? 

3 A Yeah,' I mean 1"1:e would, you know, with a 

589 

4 .smile or, you know, and he would say Mama to Cesalee and 

5 Q And what, if ,anything', before Cesalee got 

6 ,there and you met her a:~d _ did Julie tell you about 

7 'Cesalee? 

8 A She said that she would be happy to have 

9 time with her alone, that Cesaleewould be' ha~py to have 

10 ti,me with Julie alone- because' Kyle and Kayla, 'Julie's other 

1 two ·childreIt.~ were gone.' 

12 Q So that was part of timing of her coming or 

13 do you know? 

14, A Yes, that was, when she was coming, that 

15 Cesalee would be happy to have her, Julie all to herself. 

16 Q Okay. 

17 A And 

'18 Q Now after that visit did you, have an 

19 opportunity,to spend any time with Cesalee and Aydian 

20 again? 

21 A Yes, I, did, we had went to the ,Myrtle Beach 

22 State Park one day. 

23 

24 

Q 

A 

Okay, do you remember about when that was? 

Seems. like it was·like later on that week 

25 or maybe the beginning of the next week. 
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1 Q So sometime in June 2008? 

2 A Yes, it was the day the photos' were .taken. 

3 Ms. Lively: Okay, if I may approach, Your 

4 Honor? 

5 The Court: Yes. 

6 Ms. Lively: (Continuing) 

7 Q I'm going to show.you one of these State's 

8 Exhibit 10 and State's 8, ·they're both in evidence and ask 

9 you which one of these do you recognize as be.ing the day 

10 that you were at the beach with them? I know it's been a 

11 long time; do you recall? 

12 A I recall going to the beach'and 

13. Q If you don't that's okay? 

14 A· I can't remember' Cesalee. I feel like she 

15 was wearing this pink bathing suit but I can't be for sure. 

1~ Q That's fine, that's fine, but you did go to 

17 the beach with them? 

18 A I did, yes. 

~19 Q Okay, and who all was with ya'll whenever 

20 you went to the beach?' 

21 A It was me,Julia, Cesalee, and_ 

22 Q . Okay, now, Marsha,tell this jury what you 

23 observed, the behaviors o'f _ whenever you were there 

24 at the beach that day? 

25 A Well he, you know, Cesalee played in the 
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l' sand with him 'and, you' know, he smiled and like he would 

2 like get, try to get away and she would, you know, ~ake 

591 

3 sure he did,n't get too far. She was real attentive a lot 

4' .after him and, .you know, she, he . seemed to enjoy the day at 

5 the beach, you know. 

Q And while he, ·while~. how long were ya'll ·6 

7 

8 

there; do you remember?' 

9 hours. 

1:0: 

A Probably an hour and fortY'minutes to two 

Q Okay, and during that time while you were 

1 . there who was the one that watched over and, and caretaker 

12 for_ 

13' A Cesalee. 

14 

15 

1.6 

17 

Q Did you ever see her with _ get 

frustrated .or punish him in any way? 

A 

Q 

Never. 

And how was Aydian towards his mother? Did 

18 you ever see .him be hit at her or bite her or anything like 

19 that? 

20 A No, I never saw any of that. 

2 Q Now whenever, were you aware that Cesalee 

22' was leaving the Horry County area without liliiii 
23 

24 

25 of that? 

A 

Q 

No, I was unaware of that. 

Okay, when, if ever, did you become aware 
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1 A After it was on the news that's when I 

2 become aware of that. 

3 Q, Did you ever visit with Julie and Robert 

4 Palmer in their home after Cesalee had left _ there? 

5 A No. 

6 Q Had you ever seen any of their pets in 

7 their home? 

8 A' Yes, I saw an Engli~h bulldog. 

9 Q Okay, and had you ever had' any interaction' 

10 with this 'dog? 

11 A Well I saw the dog and I'm not a real dog 

12' person so, no, I mean I might have petted him once or twice 

13 but,--

14 Q And had you, you might have already 

15 answer~d this but let me make sure, did you ever see _ 

16 and the bulldog together? 

17 A "No, I don't think so, no. 

18 Q Now you said that you realized that Cesalee 

19 had left _ after you saw the news, don't tell us about 

20 what you saw on the news, but when was the next time after 

21 t"hat," if any, that you had any contact with Julia Gorman? 

22 A In jail, I went, I came to visit her in 

23 jail. 

24 Q Okay, and will you, please, tell the jury 

25 what, if anything, she said to you about during that 
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1 visit? 

2 Mr.' Galrnore: .Your. Honor, that would be hearsay. 

3 The Court: . Understand, I'm going to allow it. 

4 Ms. Lively: . (Continuing) 

5 Q You can tell me what it was that she told 

,6' you in regard to._, when you visited her in the ja~l? 

7 A Well she, she didn't really say much of 

8 ~bout _' ~he was j ust "di~traught and crying and 

9 worried about Rober't, you know,' and she would call him· 

'10 "Joe-Joe" that was:.his like nickname she would call him, is 

1 he okay, and, you know,' she was very concerned about 

12 Robert. 

13 Q Okay, did she ever say anything to you 

14 . about _ then? 

15 A She' did menti.on that he, ~he dog knocked 

16 him into the dog cage and she was, you, know, crying and 

17 crying and --

18 Q Arid did you ask her what happened or did 

19 she just offer that? " 

20 

21 A She just offered that" and I, didn't ask her 

22' what happened .. 

23 Q Did Julia ask you to do anything for her 

24 while you were there? 

25 A Yeah, on one of the visits she had wanted 
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1 me to go and print some pictures out of Robert and send to 

2 her and I would not. I printed some pictures of the kids 

3 and I sent those but I would not send any of Robert. 

4 Ms. Lively: Just a s'econd, okay. Tha~k you, 

. 5 Marsha, I appreciate it, please, answer any questions the 

6 defense may have for you .. 

7 Cross Examination 

8 By Ms. Grabert-Lowenstein: 

9 Q Good morning, Marsha, you described phone 

10 cal'ls where Julia was dis:traught and crying, how many of 

11 those type of phone calls did you and she exchange? 

12 A Several. 

13 Q Were any of them lengthy? 

14 A Yes. 

15 .Q So was she crying during the entire' phone 

16 . call? 

17 A The last phone call she was just squalling, 

18 I mean/crying the whole time. I couldn't hardly, like she , 

19 was crying S0 hard I could not .like understand all of the 

20 words but it was, you know, Robert, Robert, Robert, Robert. 

21 Q She was, she was stressed about the 

22 relationship and to your knowledge she never did anything 

23 about the relationship, correct? 

24 . A No, I· told, I ~ean, no, I offered her 

25 advice to go home take his name off the checking account 
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1 and, you know, part 'company, and, you know, that wasn't 

2 what she wanted to hear. 

3 Q Okay, and that isn't what she did? 

4 ' .. No. 

5 .Q Would that be correct? 

6 A She did not. 

7 Q ·How many times total did you see I11III 
8 when"he was here, well let me, and actu~lly let ,me more 

9 specific, how many t·imes did you see I11III and Cesalee 

10 together when he was. here? 

11 A Twice~ 

12 . 'Q Okay, and. both of those occasions did he 

13 want to be with his 'mom? 

14 A Yes, he was very clingy to his mother. 

.15 Ms. Grabert-Lowenstein: Okay, no further 

16 questions. 

17 The Court: Mr. Galmore? 

18 Cross Examination 

19 By Mr. 'Galmore: 

20 Q Ms. Bessant, you know Robert, right? 

21 A Yes. 

"22 Q And you met Julie through'Robert? 

23 A Yes; 

24 Q Is that correct? 

25 A Yes, that is correct. 
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1 Q How long have you known Robert? 

2 A I have known Robert since we were in sixth 

3 grade. 

4 Q So you went to middle school together, 

5 elementary school together? 

6 A No, I don't believe, we didn't go to . 

7 elementary school, like middle school. 

8 Q 

9 A 

10 Q 

11 is that·Correct? 

12 A 

Did you go to high school together also? 

Yes. 
\ 

And you said he played with your brother; 

Uh-huh. 

13 . Do' you have any friends to reward by your 

14 testimony today? 

15 A Do· I have any friends to reward? 

16 Q Yes, ma'am. 

17 A Am I going to receive a reward, you have to 

18 bring that down to a level I can, I'm not sure what you're' 

19 asking, I'm sorry. 

20 Q Are you testifying fOr the benefit of 

21 . Robert Palmer today? 

22 A No, I am not. 

23 Q So you have no friends to reward in this 

24 courtroom? 

25 A Absolutely not. 
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1 Q , You have rio enemies to punish in this' 

2 courtroom; 

3 A ' Absolutely not. 

4 Q '·But you knew Robert since sixth' ,grade and 

5 you knew Julia because Robert introduced you to her? 

6 'A Yes, that's correct. 

7 Q How long have you kp.own JU,lia? 

8 A ' A year ~ maybe more: 

" 9 Q 'Okay, 'a~d you~ve known Robert ,since sixth 

10 grade;', would you consider yo'urself to be a good friend of 

11 Robert's? 

12 ',A' ,';Nb., 

13 Q "Just a passing acquaintance of Robert's? 

14 A" , , Just a passing acquaint'ance, I mean he , 

15 dat,ed one of my'girlfriends in middle school and then he 
, , 

,16 marrie~ my brother's, ex-wife's best friend. 

17 Q That would be Amanda? 
~, 

18 A That will be Amanda.' 

19 , Q Did you testify in their divorce? 

20 A No, I, did not. 

21 Q Well when Amanda and Robert got divorced 

22 you didn't testify in that hearing? 

23 A I did not. 

24 Q Before Cesalee and I11III got here how long 

25 had you been friends with Julia? 
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5 

6 

7 

8 
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A Approximately a year, maybe a little 

longer, a little longer. 

Q And what type of things would you all do? 

A We would have coffee, we would cook, eat, 

hang out, go to the mall. 

Q Well how often would you interact with 

Julia, once a week,"" onG€! a month? 

A Maybe two times a week, maybe" some weeks 

9 more, maybe some weeks less. 

J.O Q ' Would Robert be there on those occasions? 

J.1 A " Usually he would be hang,ing out with my 

12 brother doing hunting, fishing. 

13 Q Did. Robert introduce Julie to other people? 

14 Ms. Grabert-Lowenstein: Objection, lack,of 

15 foundation and'relevance. 

16 The Court:" Just ask her if she knew if she did .. 

17 Mr. Galmore: (Continuing) 

18' Q Do you know if Robert introduced Julia to 

19 other people 9ther than just you? 

20 A Well I feel, you know, sure that he did; 

21 he's from here and, you know, -I'm sure, I know that he was 

22 in, he introduced. her to his family. 

23 ' Q Let me, let me" you said you all would go 

24 out for coffee? 

25 A We would have coffee at my house'a lot 
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1 cause she didn't h~ve a coffee-maker cause she said Robert 

2 didn't drink coffee and I was like if my coffee pot broke 

3 I'd be at Walmart at 12: 00 to buy me a coffee po't' cause, 

4 'you know, I love coffee. 

5 Q So that was you and her or that was you and 

6 Robert or you and her and Robert? 

7 

S' 

9 

10 

11 

12 

13 

14 

15 

,16 

. '17 

IS 

19 

20 

21 

22 

23 

24 

25 

A 

me'and her~ 

Q' 
'r~ 

occaSions? 

A 

you know. 

Q' 

A 

times. 

Q 

A 

Q 

Robert more 

A 

.Q 

14th, 2008, 

A 

Q 

can ,you? 

Me' and her, ,that was aconv'ersation between ' 

And you and Julie: would go out on 

,Yeah, we'would go out, you know, shopping, 

, , 

'Did you go out'with Rqbert? 

,We, we went out together maybe three, four 

Okay,as a group? 

As a group. 
. 

But it would be fair to say that you knew 

than you knew Julia? 

Yes. 

Now you were not at their home on July 

when_ was injured, were you? 

No, I was not. 

And you can't tell us.who injured_ 



Ms. Bessant - Cross Examination by Mr. Galmore 600 

1 A No, I cannot. 

2 Q You can't tell us if it was Robert' or if it 

3 was Julia? 

4 A No, I cannot. . 

5 Q You c~n't tell us if"tell us if it was. the 

6 dog or something else? 

7 

,8 

A 

Q 

9' and_ 

10 

No, I cannot. 

Now when did you say you, first met Cesalee 

At my home probably I guess a week after 

11 Cesalee arriv~d . 

12 Q . Arid you were able to judge _ 

13 demeanori how did you describe'him? 
.' 

14 A He, you'know, seemed like just clingy to 

15 his mother and like, at my home' is that what you're asking? 

16' ,Q Yes, ma'am. 

17 A His demeanor was, 'you know, he seemed 

18 normal, I mean, you know, I didn't l;ke nothing stood· out. 

19 Q Did you·testify on direct examination'that 

20 he seemed tired? 

21 A Yeah, he seemed tired. 

22 Q And you only had met I11III for two times, 

23 right? 

24 A' Yes, that is correct. 

25 Q Okay, I ·think you testified that you have a 
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1 child also? 

2 A Yes, I do. 

3 Q Did your child ever spend the night at 

4 Robert and Julia's?' 

5 A One time on Kayla's birthday party, she 

6 stayed the night one time."·: 

'7 Q .Did your child have 'any complaints about 

'8 conditions when your'child spent the night at Robert and 

9 Julia'shouse? 

10 A .... No, she did not, she said Robert made 

11 pancakes and she seemed to have a good, ·time there. 

12 Q 

,13 A 

14 Q 

15 A 

16 Q 

. ~ . 

'. Did she, s~y tha~ Julia struck her?' 

No, she did not. 

D'id you.ever see, Julia strike_' 

No, i did not., 

. So the. first time you ,saw Julia with_ 

17 was wit~ Cesalee at ,your house for an hour or so? 

18 A Yes, correct.' 

19 Q How did ,he interact with Julia; you told us 

20 how he interacted with his mother, how, how was he with his 

21 grandmother? 

22 A Well they didn't, they didn't interact a 

23 lot. IIiIII was clinging to Cesalee like, you know, and 

24 she was feedingh,im a Texas cinnamon; she'd just pinch off 

25 little pieces and give it to him and, you know, he really 
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1 just stayed kind of in her arms the whole time. 

2 Q So you didn't really get an opportunity 

3 see her, see Julia with_ 

4 A No. 

602 

to 

5 Q Okay, the next time you saw I11III was when 

6 they went, to Myrtle Beach State Park; is that correct? 

7' 

8 

9 'Park?' 

10 

11 

A 

Q 

A 

Q 

Yes, that is correct. 

And you took them to Myrtle Beach State 

No, Julia drove. 

She drove, okay, did you get an opportun~ty 

12 to observe IIIIIIII interaction wlth Julia at Myrtle Beach 

13 State Park? 

14 A Yes,we laid out, me:and Julie, and Cesalee 

15 was the main, you know,she, she took care of I11III and 

16 watched over him, you know. She wasn't like laying out,' 

17 you know, and Julia, you know, would play with him a little 

18 bit, you know,' but for the most part Cesalee watched him. 

19 Q Was there anything abnormal about Julia's 

20 behavior towards I11III at Myrtle Beach State· Park? 

21 

'22 

A 

Q 

No, nothing that stands out abnormal. 

Did there come a time that, you donated some 

23 clothes to Cesalee? 

24 

25 

A 

Q 

Yes. 

Why was that? 
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1 A Because her, I think her luggage had got 

2 lost and Robert,come and picked them up for her. 

3 Q Was there a time that you were with Julia 

4 when she bought children's clothes for liliiii 
5 A Yes, that was before we went to the Myrtle 

6 Beach' State Park. I do not 'know who purchased the clothes 

7 

8 

9 

10 

11 

- 1~ 

i3 

14 

15 

16 

17 

18 

19 

,becaUl'!e r was speaking with Jenna, the owner of the store. 

I know a stroller was purchased and some baby clothes, that, 

was before we went to the Myrtle Beach State Park. 

Q When you said a stroller was purqhased; do 

you recall if this was the stroller? 

",A ' Y~s, that was the s,troller I'm pretty sure. 

,Mr. Galmore: 'And for the record,I'm, showing the 

witness State's Exhibit 22 for identification purposes. 

Q (Continuing.) So this, you're pretty sure 

this is the stroller that was purchased? 

A I'm pretty sure and it had like; it would 

fold over and had a hook over the top. 

Q Yes, ma'amj do you know who purchased that 

20 stroller? 

21 A I do not, know who purchased the items; I 

22 was s~eaking with the store owner. 

23 Q Well did Julia, well let me ask it like 

24 this, did Cesalee know of any stores in Myrtle Beach? 

25 A This was a store in Conway. 
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1 

2 Honor. 

3 

4 

5 

6 

Ms. Lively: Objection as to speculation, Your 

The Court: I'll allow her to answer. 

Ms. Lively: Thank you. 

'Mr. Galmore: (Continui'ng) 

Q Was there anything unusual about the fact 

7 that' clothes'. were being purchased for_ 

8 A No, I mean you purchase clothes for 

9 children a~l the time; they're constantly growing, that did 

10 not seem unusual to me. 

11 Q All right, now you talked about the 

12 finances in their home; do you know if Robert was working 

13 during this time? 

14 Ms. Grabert-Lowenstein: Objection, lack of 

15 foundation. 

16 

17 

Mr. Galmore: Your Honor, she 

The Court: I'll let her answer it, of course 

18 she's been asked this question already but let her answer 

19 it again. 

20 

'21 

22 mayb~ no. 

23 

,24 time? 

25 

The Witness: (Continuing) 

A I don't know, at times maybe yes, at times 

Q, Do you know if Julia was working at the 

A Yes', she was working at the Bass Pro Shop., 
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Ms. Bessant 

1 Q 

2 A 

3 'Q 

4 referring to? 

A 

Cross Examination by Mr. Galmore 

You mentioned the dog, the English -

Bulldog. 

Bulldog",is this the, dog that you're 

That is -the dog.' 

605 

5 

6 Mr. Galmore': And for the record I'm showing ,the 

7 witness State's 'Exhibit Number 18 for identification 

8 purposes. 

9 Mr. Galmore:' (Continuing) 

10 Q' Did you have, an, opport~nity to observe 

i1 _ int'eract with theb'l.!-lldog? 

12 A No. 

13 

14 

15 

16 

17 

18 

19 

Q Did you have an 6pportunitytosee the 

,bulldog ,interact with, any children? 

A I seen the bulldog but orily for a, a' brief 

while because they were so proud of the dog they wanted me 

to see it and I stopped by, I'm not'a dog lover, and I' act, 

you know,act enthused fortheril, you know, I petted him and 

but I'm not a dog lover. 

20 Q Well let's, let's talk about your dealings 

21 in this ca~ei how is it or when did you first speak to the 

22, police about this case? 

23 

24 

25 

A 'r do not know the exact date but it was 

with the lady at the back of, the courtroom in Ms. 

Lowenstein's office, Carla, I believe is her name. 
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1 Q Would it be Carmen? 

2 A Maybe, it's.been awhile. 

, 3 The Court: I think he was talking about Ms. 

4 Grabert-Lowenstein. 

5 

6 Mureddu. 

7 

8 

9 

10 

Mr. Galmore: No, I was talking about Carman 

" 

The Witness: (Continuing) 

A 

Q 

A 

And it was at. the lawyer's office 

Okay? 

where we met. 

606 

11 Q Was this,' was this the"the day that you", 

12 heard about everything on the news? 

13 No, this was after the n,ews. 

14 Q Was it the day that I11III was taken to the 

'15' ho~pital? 

16 A I didn't even know that liliiii had been 

17 taken to the hospital or anything was wrong with him until 

18 I seen their pictures, you know, on the news. I mean I had 

19 no idea that the child had b,een to MUSC or anything. 

20 Q Yes; ma'am. 

~1 A I had no knowledge of that whatsoever. 

,22 Q How long af.·ter you saw everything, on the 

23 news did you first speak to Ms. Mureddu and Ms. Grabert-

24 Lowenstein? 

25 A I was working in the Farm, it' 's a 
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1 subdivision of D~ L. Horton, and I can't remember how long 

2 ·after it was, I just, I can't remember. 

3 Q Do you think it would have been a year 

4 after you saw everything on the news? 

5 .A I don't think it. would have been that. long. 

6 Q You think it would have been less than a 

7 :year? 

.·8 A Less than a year, I can't be sure on that 

9' t~me, I mean 

10 Q And so when everything happened in July 
J 

. 11 14th, did the police come to talk to you? 

12 A No. 

13 Q The only time someone came to talk to you 

1.4 was when MS,. M:ureddu and Ms .. Grabert-Lowenstein contacted 

15 you? 

16 A Yes. 

17 Q And what," what were you asked to dQ?" 

18 A To, you know, give ~nformation, any 

'19 information of knowledge I had of the situation. 

20 Q Well 'who asked you to do that, which of 

21 these ladies? 

22 A I mean ---

23 Q The investigator or the defense lawyer? 

24 A The investigator, I mean she would ask me 

25 questions and I would answer them. 
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3 

4 

5 

6 

7 
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Q Well let me back up, when your phone rang 

and someone was asking you about this case who was that; 

was it the investigator or was it the defense attorney? 

A The investigator. 

Q Okay, did she ask you to come into her 

office? 

A No, she, well, yes, she asked could I meet 

a her at Ms. Carla --

9 

10 

11 we met. 

12 

Q 

A 

Q 

Grabert-Lowenstein? 

Grabert-Lowenstein's 'office, that's where 

So the Solicitor'S investigator asked you 

13 to meet her at the defense attorney's office? 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Yes. 

And you agreed to do that? 

Yes. 

Mr. Galmore: No further questions, Your Honor. 

The Court: Ms. Lively? 

Redirect Examination 

20 By Ms. Lively: 

21 Q Marsha, there was some questions about the, 

,22 the bulldog and several more questions about financial; 

23 were you aware of how much they paid for that bulldog? 

24 A Yes, Julia had told me $1600 and I bout 

25 'fell out, I can't imagine paying $1600 for any dog. 
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1 

2 

3 

4 

5 Honor. 

6 

Q And whose dog was it supposed for? 

A· For Robert. 

Ms. Lively: Thank you. 

Ms. Grabert-Lowenstein: Very briefly, Your 

Recross Examination 

By Ms. Grabert-Lowenstein: 

Q Ma I am, did Ms. Mureddu ask you all·· the 

609 

7 

8 

9 questions at my office? Was she the one who asked you the 

10 . questions that you answered at my office? 

Yes. 11 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Were you t~uthful wit~ her? 

Yes. 

Ms. Grabert-Lowenstein: Thank you, no further 

questions. 

'Mr. Galmore: Very· briefly, Your Honor. 

Recross Examination 

18 By Mr. Galmore: 

19 Q Are you. saying that Ms. Gorman had $1600 in 

20·the bank with which to buy a dog? 

21 A Yes. 

22 Mr. Galmore: Thank you, no further questions. 

23 The Court: All right, you may step down, any 

24 further need for this witness? 

25 Ms. Lively: No, Your Honor, I'd ask that she be 
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released from her subpoena. 

Mr. Galmore: We h'ave no use .. for her,. 

Ms. Grabert-Lowenstein: No further use, Your 

4 Honor. 

5 The Court: You are excused, and released from 

6 your. subpoena, thank you for co·ming. 

7 A Thank you, ~our Honor. 

a Ms. Cote: Brad Whiteis. 

·9 Brad,Whiteis 

io being first duly sworn, testified as'follows: 

11 : Madam Clerk: Please state your full name and 

12 spell your last name for the Court? 

610 

13 The Witness: Full name is Brad Whiteis, w-h-i-

14 t-e-i-s. 

15 

16 

17 

1a 

19 

20 

21' 

By Ms. Cote: 

Q 

A 

'Horry County. 

Q 

A 

Direct Examination 

Mr. Whiteis,.where are you employed? 

'The Department of Social Services here in 

And what's your position there? 

I currently supervise the child protective 

22 services investigations unit. 

23 Q Can you, please, tell .the jury a little bit 

24 about· how an investigation goes or comes about or your 

25 procedure involving a ·case involving child abuse?' 
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1 A Sure, it all starts with our cps hotlinei 

2 we've got a child protective services phone that people 

3 call, in and make child'abuse ahd neglect reports., The 

4 reports are t'aken by a hotline receptionist kind of a 
, " 

When brought 5' person, operator. they take the report it's 

6 to me to see if it meets the criteria for' an investigation. 

7 If it doesn't meet the criteria we log the report but 

8 nothing is ,done' at that point'. If the case is enough for -

9 us to look into I a'ccept it for an investigation and assign 

1,0 it to an' investigator. 

11 Q Were you involved or were you working at 

12 DSS,in July, of 2008? 
'i 

13 A I'was. 

14 Q Did,You come to be involved in an 

15 investigatio~ involving a child named Victim Victim 

A I did. 

18 Q How dic:i'you become to'be involved in that 

19 investigation? 

20 A That morning on the 15th the repo'rt was 

21 taken, one was forwarded to me, took for review. Of course 

22 within looking on it within a few seconds I knew i,t was 

23 enough for us to look into, so,that's how it started. 

24 Q I'm sorry, I didn't mean to interrupt? 

25 A That's okay, that's how it all started with 

J 
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1 me. 

2 

3 

'4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q Okay, and ,what was the first 'step you took 

when you began your investigation? 

A The first step would have been to 

immediately assign an, investigator to" go out, you ,know, the 

intake is the investigations that we get when they come 

they're rated as" far as how serious they are. Of course a 

case like this wouid have been rated high, however, one 

thing that we ,as the majority' of how we look at things when 

we know rated is child safety, and since the child was at 

,the hospital at the time was technically safe we didn't 

really have a l,Ong time"actually we ,have twenty four hours 

to, to go out, but I did send Yvette Brown, assigned to her 

and sent her right out toMUSC at the time. 

Q And what was the next thing after assigning 

the case to Ms. Brown, what did you personally do? 

A, I sent Yvette to MUSCi she got out there 

18 pretty quick, got in the car and headed out there. I 

19 wanted to call MUSC just to kind of see how things were 

20 going and I callec:i over t'here to the charge nurse over at, 

21 I guess it was the intensive care unit for the pediatrics. 
f, 

22 Q Ahd did you speak with a nurse there? 

23 A I did, I spoke with Chris Kluserman, would 

24 have been the charge nurse. 

25 Q , Okay, and after speaking with her 'what was 
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1 
, 1 

your next step? 

2 A 'At that point I called Ms. Gorman. 

3 Q And did you speak with Ms. Gorman? 

4 A, I did. 

5 Q And what did your, what did she say to you 

6 in that conversatiori? 

7 My call to her was not' too much of an 

8 ipvestigative nature, it was just to since we 'kne~the 

9 child-was MT,JSC. ,.It's not, it's not uncommon but it'doesn't 

10' happen too much', in other case's where we'll call the parent 

11 but since, the child was already at ,the hospital' I ,did 

12 ' , telephone, Ms. Gorman. It was basically just to get some' 
, , 

13 information from her, demograpqics,' things of that,' nature. 

14 Q' What ·i'nforma:tion did she give you? 

15 We ~ent over' a . few things, you know, ,I 

16' really didn't ask too many questions. ,I,mean I 'asked her 
, ' 

17 where she lived,who'she lived with, things of that ---

18 Q 

19 A .. 

20 Q 

21 A 

22 Q 

23 ,A 

Who did she 

nature. 

I'm sorry? 

You',re fine. 

Who did she tell you that she lived with? 

She told me that she lived with her, her 

24 paramour Robert Palmer. 

25 Q Okay, and did she tell you how _ the 
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1 child you were investigating, his condition, did she tell 

2 you how I11III came to live with her and Mr. Gorman, Mr. 

3 Palmer? 

4 A She did, she told me that the mother, I 

5 " guess Cesalee is her name, had dropped the child off with 

6 her back on July 2nd, 2008. .we didn't get too mUGh into 

7 .the specifics of that, and again going back, you know when 

8' I .. was talking wi th Ms. Gorman I didn.' t want· to get into too 

9 much with her and the reason why is cause I knew she was 

10 going to be speaking' with, with my investigator up at the, 

11 at the hospital and I knew Horry County 'Police was up 

12 there, too, but she, she had just advised me that she got 

13 . the. child on July 2nd. 

14 Q Did she tell you how long she and Mr.' 

15 Palmer had be~n together? 

16 A She did, she told me four years. 

17 Q Did she tell you about her working, was-she 

1~ working at the time? 

19 A She did; she' told me she worked.full time 

20 .at Bass Pro Shop. I, the only thing we really got into as 

21 far· as her employment I asked her what her most re.cent 

22 schedule was, what, what day she had worked, hours and so 

23 forth. 

24 

25 

Q 

A 

Did she give you that information? 

She did. 
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,1 Q What was that? 

2 A She advised me, of course I'm speaking with 

3 her ona Tuesday, she told me that she had worked the last 

4 three day!?, which would have been, of course, Monday, 

5 Sunday, and Saturday, the 14th, 13th,and 12th, working 

6 from 5:45 in the morning until 3 p.m. in the afternoon. 

7 Q And did she tell you who kept or,,'who took 

'8 "care of _ ,while she was working these hours? 

9' A She did, she told me that when she was at 

10 work Robert watched the child; babysat the child. ' 

11 Okay, and did he work according to ,her? 
, , 

12 A He was unemployed ~ , 

13 According to her' who were tl).e p:r:imary 

,14 caregiyers of Aydian? 

15 A Just her and Robert. 

16 Q Nobody else? 

17 A , Nobody else. 

18 Q Now going to that Monday July 14th, what 

19 ' did she tell you about that day 

20 A And again I didn't ask too many questions 

21 about it, I just kind of let her tell me what had happened 

'22' cause I knew she was going to be speaking with our 

23 investigator. She, she advised me that the day before, 

24 Monday the 14th, she would have got off work about 3:00. 

25 She said she got home. She said that the child was asleep. 
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1 She told me that she had' checked on him shortly thereafter, 

·2 after she got home. She. told me that the child was acting 

3 weird, "weird." She told me about ,.the it was foamy saliva 

4 coming from his mouth. She says when she noticed this she 

5 took the child to Robert and told him something was wrong. 

6 She said after that the child started to have some form of 

7 a seizure and that's when. she called 911. 

8 'Q: " And did you independently investigate the 

9 fact that 911 was. called? 

10 

11 

12 made? 

13 

14 

15 oh, well 

16 

17 

18 anything 

19 

A 

Q 

A 

Q 

did 

A 

Q 

else 

A 

I did. 

Did.you find out'what time that call was 

The call was made at 6:06 p.m. 

And what did you do after you spoke with, 

Julia give . you a cause for_ condition? 

She did not and I,' nor did I ask her. 

After "you spoke with her did you do 

in your investigation? 

I knew that we were dealing with a matter 

20 that, of course, law enforcement needed to be involved in. 

21 I wasn't. sure if an actual police report had been 

22 completed, so I called over to county dispatch. Officer 

23 Singleton, I believe his name was, came out to my office 

24 and once we started having a conversation within the first 

25 thirty seconds he already, he was already able to confirm 
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1 that a report was done and a detective was already assigned 

2to the case, ,so he left. There was no need forme to speak 

3 with him anymore ." 

4 Q And after speaking with him was that the 

5 extent of your involvement in the case? 

6 A That/s right. 

7 M,s. Cote: ,;' Beg the Court's indulgence, thank 

8 y~u, I have no. furtherq~~stions, please answer. any 

9 questions the defense may have. 
.. 

1:0 ' The' Court :' Ms .. Grabert-Lowenstein? 

il , , Ms .. Grabeit-Lowenstein: I have no questions, 

12 Your Honor. 

The, Court: Mr. Galmore? 13 

14 . . Mr. Galmore: Thank you, sir . 

15 Cross Examination 

16 By Mr. Galmor,e: 

17 

18 

19 

20 

21 

22 

23 

Q 

.A 

Q 

A 

Q 

A 

Q 

Is it Whiteis? 

Whiteis. 

Whiteis? 

Whiteis. 

Yes, sir, okay? 

Close enough. 

Mr. Whiteis, asa DSSsupervisor are you 

24 authorized to arrest? 

25 A No. 
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