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STATEMENT OF ISSUES ON APPEAL

The Court erred in charging the sophisticated user defense applied to the
negligence and implied warranty claims against Matrix and Trinity because
that state common law defense was preempted by the federal regulatory
scheme which imposed on the defendants a specific duty to label the sodium
bromate in accordance with the applicable federal regulations, including in
particular the OSHA Hazardous Communication Regulatlons (29 C.F.R.
§1910.1200).

The Court erred in charging the sophisticated user defense applied to the
negllgence and implied warranty of merchantability claims against Matrix and
Trinity because that state common law defense was precluded by and is
inconsistent with South Carolina’s express regulatory adoption of the federal
OSHA regulations which created an independent state duty to warn. -

The Court erred in charging the sophisticated user defense because, under
- the facts of the case, the defense was inapplicable as Plaintiffs’/Appellants’

~  claims under the negligence and implied warranty of merchantablllty causes - ’

of action were based upon the Defendants’ failure to place the yellow
“oxidizer labels on the sodium bromate.in such a way that the labels were
readily visible and/or promlnently dlsplayed as requwed by state and federal

regulatlons "

The Court erred in charglng the sophlstlcated user defense applied to the
negligence and implied warranty of merchantablllty ‘claims against Univar
because by contracting with and warranting to Engelhard that each and
every ‘shipment of sodium bromate to Engelhard would comply with all
applicable federal and state statutes and regulations and, specifically that
each bag of sodium bromate would be marked and labeled in accordance
with DOT and OSHA regulations, Unlvar expressly assumed the duty the

defense would abrogate ‘

The Court erred in ch‘argmg the sophisticated user defense applied to the
negligence and implied warranty claims against Univar because Univar either
waived the defense by its contract with Engelhard or was estopped, as a
matter of law, from claiming the defense because. it expressly undertook a
duty to warn the employees of Engelhard about the nature of the sodium
bromate by contracting and warranting that each and every bag of sodium
bromate would be marked and labeled in compliance with all applicable
federal and state statutes and/or regulatlons specmcally DOT and OSHA
regulations. ) '



- 10.

11.

12.

The Court erred in charging the sophisticated user defense applied.to the
negligence and implied warranty claims against Univar as Univar had by its
own actions of contracting and warranting to Engelhard that it would mark
the goods with appropriate hazard warnings in compliance with DOT and

- OSHA regulations and that entitled Engelhard to solely rely upon Univar’'s

labels to warn its employees of the haaﬂzardsrgfjhe materials.

The Court erred in charging the sophisticated user defense applied to the
negligence and implied warranty of merchantability claims against Matrix,
Trinity and Univar inasmuch as they were not, as a matter of law, entitled to
the defense upon the facts of th|s case. :

The Court erred in charging the sophisticated user defense applied to the

. claims of negligence and implied warranty of merchantability against Matrix,
" Trinity and Univar because the evidence, when weighed against the six (6)

factors as set forth in Goodbar v. Whitehead Bros., 391 F. Supp. 552, 557
(W.D. Va. 1984), precludes its apphcatron as a matter of law.

" The Court erred in charging the sophisticated user defense apphed to the

negligence and implied warranty claims- against Matrix, Trinity and Univar
because the sophisticated user defense is not the law of South Carolina.

-y
4

The Court erred in its charge upon the sophisticated user defense because

it failed to instruct the jury that if it found that the warning labels on the bags

of the sodium bromate were inadequate, the sophisticated user defense
could not be applied to defeat any of the Plalntlffs causes of actlon alleged
agalnst any of the Defendants

The Court erred in charging the sophlstlcated user defense applled to the
negligence and implied warranty of merchantability claims against Matrix,
Trinity and Univar because the charge was inapplicable, as a matter of law,
due to the fact that the warning Iabels were inadequate. :

" The Court erred in granting the Defendants’ Summary Judgment Motioh as

to Plaintiffs’ strict: Iiability cause of action because the Plaintiffs were “users”
and/or “consumers” within the meanlng and embrace of S. C Code Ann. §15-
73-10 (2007) : : .



' STATEMENT OF THE CASE

On July 18, 2005, Keith Black and Channon Black (Blacks), and Curtis Martin
and Tina Martin (Martins), commenced their cases against thelDefendants, Univar
USA, Inc. (Univa:r), Trinity Manufacturing, Inc. _(ATrinrity) and Matrix Outsourcing, LLC
(Matrix), by filing a Summons and Complaint seeking damages for personal injuries
'and loss of consortium resulting from a fire that occurre_d at the Engelhard plant in
Seneca, South Carolina, on June 1, 2004. |

R Subsequently{ on January 11, 2006, Plaintiffs, Scott Lawing. and Tamrny
~ Lawing (Lawings), filed similar"CompIaints against the same thtee (t’:) Defendants
for Mr. Lawing’s persOnal injuries and I\/irs. Lawing’s loss of consortiurh damages
resultlng from the same fire. | o

| All the Complalnts were duIy served upon each of the Defendants ina tlmely '
~manner, and the Defendants tlmely filed their Answers denylng I|ab|I|ty as to all
_causes of _actlon. Although Matnx initially pled the “Sophlstlcated User” defense',v .
“Univar’s initial pleadings failedlto do so.
The cases were de3|gnated as complex and aSS|gned tothe Honorable J.C.
Nlcholson Jr. who, upon his own motion, consohdated the cases for dlscovery and
. trial and also bifurcated the trial as to liability and damages.

As dlscovery and trial preparations progressed, both Plaintiffs and
.Defendants amended thelr pleadlngs with the consent of all other parties, and the
'cases prcceeded to trial upon the Amended Complaints of -the Plaintiffs filed
September 29, 2008, the Amehded_Answérs of the Defendants, Trinity and Matrix,
filed October 10, 2008, the Second ‘Amended Answers of Univar filed SeptemberA
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16, 2008, and an oral denial by Univar of any liability for Breach of Express
- Warranty, which Univar’s Third Amended Answer, filed on November 24, 2008, was
merely filed to reéord. |

The initial Complaints pled three (3);.causehsl of 'é'fct_ion, to-wit: (1) Strict

| Liability; (2) Negligence and (3) Implied Warranty as td all three ‘(3) Defendants. -
The Amehdegi Cofnplaints also pled the 6rigina| three (3) causes butadded a fourth
cause of action based upon Breach of Expiress Wafranty as to Univar. Univar's
Second Amended AnsWer a_ddéd the Sophistiéated User defénse and, as pre'viously
-set forth, its Third Ame}nded Answer formally: denied the Plaintiffs’ Breach éf '

Express Warranty claim. ‘ | A |
On Qctober 2 and 3, 2008‘, the Court heard Summary Judgmeﬁt and other
dispositive Motions filed by the Defendapts and issued its Order ubdn the rébord as .' -
to each of the Motions. The Court grléhtéld‘the Defendants’ Motion for Summary
Judgmeht on the Strict Liability claims holding that the Plaintiffs were not “users or
consumers” within the meaning of thosé terms as contained in S.C. Code Ann.,
§1A5-7‘3-1 0 (200?),' however, it denied Defendants’ Motions for Summary Jlegment
baéed upon ihe Sophisticated User defense holdiﬁg that there were questions of-‘
fact for jury determination as to the applicaﬁdh of that defense. o

Univar's Summary Judgment Motion as to the Plaintiffs’ Breach of E*press
Warranty claimé was aléo denied as thé Court held that under Rule 56, as a matter
of law, that the cbntract between Engelhard was formed by the Iangua‘ge as set |
forth in Engelhard’s purchase order (R. p. 1465, P. Ekh.#14;p. 1541, D. Exh.#100).

‘The Court further held that, based upon that documeni, an express warranty existed

4



that Univar would mark the goods in accordance with the requirements of OSHA
and DOT | “

Prior to the start of the liability trial, Plaintiffs Keith Black, Curtis Martin and
Tina Martin settled with Defendant‘s_,tTrinity and Matrix; however, the“:LaWings'Were
unable to resolve their claims against Trinity and l\/latri>r. Decause the cases had’
been consolidated, and noti/vithstanding that Black and the Martins had settled with
Trinity and Matrix, the trial was conducted as if all three (3) of the Plaintiffs were
proceeding against all three (3) Defendants upon-all remaining claims pled

The liability trial began on October 20 2008 and ended on November 17, |
2008, with jury verdicts in favor of all Plaintiffs against Univar on the claim for
" Breach of Express Warranty and in’ favor of Univar, Tr|n|ty and Matrix on. the
' remainlng causes of action The Trial Judge then set the damages trial to begln
‘December 1, 2008 before the same Jury for the purpose of assessmg damages
against Univar | | o | .4

On November 26, 2008 Univar appealed from the liability trial and the orders‘
denying motions made following the liability tr|aI On December 4 2008, this Court
held that appeal in abeyance pending resoluti_on of trial on damages..

On November 26, 2008, all parties filed post-trial motions; Appellants Scott
and '_l'ammy Lawing filed post-trial motions against Trinity-an'd Matrix. The Court " -
denied‘the Motions by order filed "on‘December 3, 2008.:Univar thereafter filed.and
served a notice of appeal. The Lawings filed and served a l\lotioe of Qross—Appeal
to this Courton December 30, 2008 as to all Defendants"," Trinity, Matrix and Univar.
Black and the Martins also filed a Notice of Appeal with the Dourt,on December 30,

5



2008, solely as to Unlvar

Following initial briefing, all Plaintiffs resolved their claims with Unlvar Thus,
‘the Lawmgs became the primary appellants and Trinity and Matrix became the only .
respondents in this appeal On June 11 2012 the Court |ssued an order that the
Lawings’ appeal against Trinity and Matrix continue. |

Because the settlement with Univar greatly reduced the issues before the -
Court, and further limited the material relevant to the remaining issues, counsel for
the Lawings and for Trinity and Matrix. hat/e‘ worked - to’\r\rards providing an’

appropriate record for the Court and to edit their brifs ’aCcordin'gly.'

FACTS
On or about June 1, 2004 the Plaintiffs Scott Lawmg and Keith Black were

working for Engelhard Corporation at its plant in Oconee County, South Carolina

and were part of a hand -picked maintenance crew, or team along W|th Plaintiff. -

Curtis Martin, a contract employee through Fluor Daniel ‘with the purpose of cutting '
out and replacrng condensate pipe dunng the plant s annual shutdown week, which
began on that date (R. p. 1499 D.Exh.#12; R.p. 988 1.21-p. 989 I 2;R.p. 1007, 1. 8-
| 13; p.1008, 11.10-1 2). Th'e project upon which the Plaintiﬁs were working was critical
to the operation of the éngelhard plant, as almost all,of the plant’s operations were
dependant on'that pipeline being operati‘onal'. As a result, the plantwas unableto
conduct most of its pusiness or operations until the project was completed. ‘Befzore '~
'any work con1menced Scott Lawing and Steve Knox’, the orew’s lead, saw several

_ 'pallets of bags inthe area where the work was to be done and looked at the bags
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" but did not see a yellow oxidizer label that was required to be on the bags by DOT
and OSHA regulations (R.p.820, I1.14-22; p.1025, l.1-p.1026, .2). Priorto the vl/ork
- commencing, a hot work permit was issued by Tim Wald stating that the area had
been cleared of all dangers (R.p.986, I.18-p.§87, 1.6). |
As part of the job, Plaintiffs were using a cutting torch to cut eut sections of
the condensate pipe, which was approximately seventeen (17).to twenty (-20)‘feet
' abovethe floot(R._ p. 1504, D.Exh.#15; R.p.988,1.21-p.989, |.2; p.1030, l.16-p.1031, |
I.9). 'During the course of approximately two hours of the work, P-Iaintiffs had sl"owly
moved down the condensate plpe a distance of approxmately twenty-five (25) to
thlrty (30) feet from the startlng pomt to aright turn in the pipe and the alsleway (R.
p 1498,.P.Exh.#1 10 P. 1499 D.Exh. #12 p 1504 D.Exh. #15) It was at th|s point
“in the course of the jOb that a plece of sIag from the cuttlng operatlon ewdently 4
' Ianded on one of the 36 or more bags of the sodium bromate that was stacked on -
“one of the pallets, in the same condltlon and conflguratlon as they were when -
~‘<:leli\-/ered to Engelhard (R.p.844, l.25—p.é45, .14; p.848, II.6-t1; p.857, l'.13_—vp.8‘58,
1.4: p.869, 11.8-18). Although no one is absolutely sure how much sodium bromate
was in the aisle, the best evidence suggests that there may have been as r_nlJch as
| 10’,600 Ibs. of the product involved in the fire (R. p. 1499, D.Exh.#12). Apparently, "" |

when the slag landed onto or near one of the bags it caused the bag to begin

burning and in a matter of seconds the sodiumbromate oxidized the burning bag‘ RIS

’ ‘thereby expanding the highly exo-thermic reaction to all of the other bags and
creating a fire ball that engulfed the Plalntifts in the pipe laek (Black) and inaman -
lift (Martin and Lawing) (R.p.991, 1.22-p.992, 1.25; p.1004, 11.2-14; p.1032, 1.1-12).
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As a result, each of the Plaintiffs suffered severe burns and other injuries, which
have totally‘disable‘d th'em and rendered them in need of substantial medical\ care
(bhyslical and psychological) for the remainder of their lives (R.'p.‘.969, I.3-§.970, [.11;
p1005 I1.2-18; p1033 I181034 I4) |

At the time of the acmdent Black and Martin had no knowledge of the
| specific uses and dange'rsq assqeiated with sodium . bromate, but t.awing had
assisted the operator of the pto'eessor on the hight shift I'o‘ad'the soditim' bromate
into the reactors and generally knew its purpose (R.p.994, 113-19; 010086, 1.10-17;
p 1018 Il. 4-22). Plaintiffs had at the time of the accndent received Hazcom and ,
Hazmat tralnlng that taught each of them to’ recognlze warnmg symbols on
packages of all the chemicals that »would'be present m‘the Engelhard factory,
'including ‘so.dium bremate (Rp 985, 11.3-12; p. ‘1'003, ![:.2-4;~ 22':0—22;,p.' -10'18, II.7-15V;
01132, 110-21). | |
| Sedium bromate is an oxidizer used bij’ngelhar_d in "the 'retinement of
Aprecieus metals, which when introduced to a combustib'le mater]ial'ahd" ignition, will
. cause the fire to erupt in an extremely \‘/iolentand dange.ro"us fashion ((R.p..78“5,vl.2v5-
p.788,1.1). The sodium bronaate that is the subject of this rli‘ti‘ga’tieh’ vtgaé contained
in a combustible bag that acted as the fuelvsource for the fire that occu'rred on»June
1, 2004 and was in the same condltlon at the time of the acmdent as |t was when
'. it arrived at the Engelhard dock, WhICh was Iayer upon layer of bags of sodlum |
bromate stacked upon wooden pallets (R.p.785,1.25-p.787,1.24; p.844, I.25—p.845,
[.14; p.848, Il.é-1 1). The'PIaihtiffs themselves were funaware ef the extent of the
dangerous reaction, as was Jimrhy Norris, an E"ngelharyd chemiCaIengiheet, who

8



had no idea that such an erdption as the one that occurred on June 1, 2004 would
have been possible (R.p.866, 1.17-p.867, 1.20).

The sodium bromate iArt\roIved in the fire had been purchased by Engelhard
from Univar pursuant to a “blanket” purchase order dated December 9, 2003 and
issued to Univar pn January 6, 2004, coyering the anticipated needs of Engelhard
for sodium bromate for the calendar year 2004 (R. p. 1541, D.tExh.#100; p.754,
1.23-p.755, 1.11; p.760, l.4-p.761, 1.6). The purchase order in question expressly
stated: | |

Acceptance of this Order constitutes an express warranty by the
Vendor that . . . all goods to be provided hereunder shall be
merchantable, fit for the purpose intended and of first quality, involve
no unreasonable risk of injury or damage when used as intended,
conform to all specifications and samples and be free from all defects
in design, ‘materials and workmanship..

(R. p: 1541, D. Exh #100). Additionally, the purchase order stated

Vendor warrants that it is and will be in complrance with all applicable
provisions of federal, state and local laws and the rules, regulations
and standards promulgated thereunder, including without limitation
the following, as amended from time to time: (a) Occupatlonal Safety
and Heaith Act of 1970. ,

(R. p. 1541,'D.Exh.#100). Al'so present on the purchase order was a ctause that
stated:
Each package must be marked to comply with the Occupational
Safety and Health Association’ (OSHA) (29 C.F.R. §1910.1200)
requirements - for packaging and labeling and the' Department of
Transportation Code of Federal Regulations (CFR) 49 requirements.
-(R. p. 1541, D.Ekh.#tOO; p.755, .16-24; p.762, II. 7-21; p.911, 1.25-p.912, 1.10).
This clause was included in the purchase order because Engelhard completely

depended on Univar to properly label and package the sodium bromate in
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accordance with OSHA and DOT regulations, with the purpose of warning
Engelhard’s employees (R.p.763, I.7-p.764, 1.7, p.765, 11.3-1 1 ;p.766, ".1-4_25; p.913,
1.12-p.914, 1.2;p.1101, I1.11-24). The purchase order also provided:
. This purchase order ié subject to the provisions on'the‘f‘ébe hereof

and the instructions, terms and conditions on the reverse side.

Please review them carefully. They will constitute our contract unless

we agree'in‘writing to changes or additions. '
(R. p. 1541, D.Exh.#100). |

On January 15, 2004, thé éhipment of sodium bromate that Engelhard’had N
ordered from Uhivar left China with a finél destination of the'EngeIhard receiving
~ dock (R. p. 1496, PlE\x.#100)_. The shipment reached the port of Charleston on
February 6,2004 and r.elmained-thére Qntii Febfuar;/ 13 at;/vhich‘tim‘e it was shipped
berr_inity'oyerIahd by Old Dominion Freight»L'iné, Inc. ciifectly to A.the‘ Engélhafd
facility in Seneca, South Carolina (R. p 1475, P.Exh.#16;' R. p. 1569, [_)'.Exh.#1 14; |
R. p.971,11.117-19). Engelhard received an invoice forthi$ shipment thatwés dated
February 16, 2004 (R. p. 1476, P.Exh.#17). 1"he sodi‘um bfbrﬁate was puréhased
by Engelhard from Defendant, Univar, USA, Inct ‘who, in turn,' orderéld it from

Defendant, Trinfty Manufactﬁring, Inc. Trinity,“in‘ turn; 'utilized its sister company

Matrix Outsourcing, LLC, to import the sodium bromate from China to _thla poﬁ of
Charleston where itwas de.livered-by agreement bet\)ve;en Trjnity and Uni’var.directly
to Engelhard, with Trinity pay‘ing‘the over-land freight bill from the port of.Ch'arIeston
to Englehard (R. p. 1475, P.Exh.‘#16; R.p.581, .1 1'—24; p'.971', 1.1 7-19; p.975, 1I.20-
24; p.976, 11.1-22). None of the Defendants conducted a._sa'fety hazard .analysis of

the bags of sodium bromate or inspected any of the.connex boxes that contained
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the sodium bromate at any time (R.p.889, I.15-17; p.972, ll.2-5; p.977, ll. 4-10;
p.982, 1.22-p.983, . 10' p.1162, 11.1-8). Paul Bailey, the Engelhard employee in - |
charge of recelvmg shlpments at thé loading dock of Engelhard testified that prior
to the fire, shipments of sodlum bromate had been recelved from Unlvar contalmng '
pallets with no oxidizer hazard labels showing (R‘.p.847, II.1-5; p.855, I1.3-16). Also,
approximately 8 months after the fire, drums of sodium bromate "s'u‘pplied by Univar
were, in fact, discovered in the Engelhard plant without the yellow labels on them
1,(R p.851, 11.9-13). On the day of the fire and prior to beglnnlng thelr work Scott
Lawing and Steve Knox the work crew's lead, looked at the pallets of sodium
bromate and did not see any warning labels of any kind on the pallets and/or bags
and more partlcularly, did not see any yellow’ OX|d|zer Iabels required by OSHA (R

p. 1441, P.Exh. #12)and DOT(R.p. 1488, P. Exh #95) Wthh they had been tralned» '

to recognize (R.p. 820 Il. 14 22 p.1025, 1. 1 -p. 1026 I2) Addltlonally, numerous' Lo

employees of Engelhard in management level posltlons,, mcludlng the Safety‘.“'
Manager, had passed by the pallets of sodium brom’ate prior to the fire and‘hot:a'. .
single one of them recalled seeing the yellou/ oxidizer label required by OSHA and
| DOT on the pallets or‘_bags (R.p.1027, l‘.6-p.1628,,l.9;"p.1226, .22-p.1227, 1.8; -
'p.1228, 1.10-13; p.1231, 1.25-p.1232, I.3).. | |
‘ On October2 and 3, 2008, the trial court heard Pre,-Trial Motions and'granted ‘
‘the Defendants’ Motion for Summary Judgment on the Plaintiffs’ Strict Liability
Claim pursuant to S.C. Code Ann. §15-73- 10. The Court ruled that the Plaintiffs,
Scott Lawmg Keith Black and Curtis Martin, were not “ users” or consumers” of the"

sodium bromate within the meaning of the Products Liability Act. Defendants"
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Motion for Summary Judgment on Plaintiffs* Common Law Negligence and Implied ‘
Warranty of Merchantability Claims based on the sophisticated user defense was
denied, however, as the Court ruled that there were questlons of fact that needed :
to be developed before the Court could flnally rule upon that issue. (Pre -Trial
Motions (8/3/2008) R.p. 624 1.4- 18)
Upon conclusion of all of the ewdence Plalntlffs moved for a directed verdlct '
. astothe so’phisticated.user defense because its applicatiop would negate the duty
to label and warn imposed ‘updn each of the Defendants, Matrix, Trinity andUnivar,
by federallaw and, more specifically, that the sophisticated user defense could not
be used by Defendants to"avoid their obligations to but labels and warnin'{;s on the
" bags of sodium bromate as required by the DOT and OSHA regulations (R.p.1239, | |
1.8-25). The Court denled the motion but subsequently charged the Jury that
“federal regu/at/ons d/d in fact /mpose a duty on supp/lers to warn of pOSSIb/e
dangers ansmg frqm the use of their product” and that. L "
[The] requirement comes from the occubatiohal safety and health
administration regulations 1910.1200(f) that says that the chemical
- manufacturer, importer or distributor shall insure that each container o
of hazardous chemicals leavmg the work place is labeled, tagged or
marked with the following: ‘identity of the hazardous chemicals,
appropriate hazard warnings and the name and address of the
“ chemical manufacturer, importer or-other respons:ble party.
The Court further charged the jury that the federal regulatlons imposing the duty to_
“warn were in evidence, that the CIrcumstantlaI evidence proves that the bags were

labeled” and that “Plaintiffs had only alleged that the labels were' not clearly visible

or prominently displayed, hot that there was not a label on the bags.” (R.p.12'56,
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1.24-p.1257, 1.16)

Notwithstanding the instfuctidn that the federal regulations, particularly
OSHA |mposed a duty upon Matrix, Trinity and Univar, the Court further instructed
' thejury as tothe sophlstlcated user defense and told thejury that if it found that the -
sophisticated user defense applled, “‘then it must find that the Defendants owed no
| duty-whatsoever to warn and that it must find in favor of the Defendants on the
Plaintiffs’ negligence and-implied warranty of merehantability claims.” The Court did
not qualify the charge in any way and, in essence, instructed the jury t_hat the
sophisticated user defé_nse, if found to be applicable, would, in faet, neéate' ‘o'r h
‘ contrad'i'ct' the federall); mandated duty to label and warn contained in OSHA and
other federal regulations (R.p.1260, 1.9-p.1261, 1.16).

Prior to"th‘e above charge being given, however, Plaintiffs also moved to
Treinstate thei'f Strict Liabitity cause of’action but the Ceurt denied that motion as weII‘ _
(R.p.1252;11.13- 15) The Court adwsed that |twould “lncorporate all your arguments'
on the summaryjudgment motion and at the dlrected verdict stage at the end ofthe
Plaintiffs’ cases into the arguments now.” (R p.1253, I1.6- 9) Previously, Planntlffs_'

had argued that the sophisticated user defense was not appllcable to any of thelr

claims agalnstanyofthethree (3) Defendants becausethewarmng Iabels furnished -

to Engelhard were madequate and the facts of the case, when welghed in
accordance with the six (6) quallfylng factors, precluded it. Plalntlffs had also
'argued that, as to Univar, vthe‘ defense was’ not availabfe on any of,the claifns L
_ .against it because Univar had breached its contractual duty to ‘E‘ngelha.rd to

adequately label the sodium bromate according to OSHA and DOT regulations (R. |
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p. 147-148, SJ Brief, pp.8-9; SJ Arguments, R. p.. 431,} 1.18-22; ‘p.'437, 11.10-18;
p.438, 11.4-21; p.1075, 11.3-8; p.1077, 1.7-16; p.10789, 11.20-25; pt1081, I1.15-19,21-
~ 25). After the jury was charged, Plaintiffs'_ took exceptioh to the fact thatttte_
:so‘phistic!ated: user cha;ge wae ‘gi'ven at all as it did hot apbly under tﬁe facts of the’ ;
case (R.p:1262, 1.14-19; 1266, |.22-p.1267, I.6); Tl'tereafter, just prior to the jury
-reaching its verdict, the'jﬁry asked who it was to “consider the sophisticated user,
Engelhard?” The Judg‘e instructed them “yee” (R. p. 1'65‘1, Ct.Exh.#23)'cIearIy
indicating that the ju:ryiwas confused by the Jurdge’s sophisti‘cated user‘charge and
was not, in fact, considering any ef the six (6) factors te determine wh'ether the
qefense should be pe‘r‘tnittyed. Before that matter eeuld be fully resotved by the
| Court, however, the jury reached its verdict and there was no furthet attempt by the
Cetlrtto clarify or _te' assure thet the jury un_dersteed the charge or the six (6) factors
" balancing test (R.p.1263, 1.4-p.1264, 1.24, p.1266‘, 1.17-p.1269, I.9;p.1,268,‘ll.1,6-.2(t). )
| The Plaintiffs’ appeal t‘he trial court’s grant of SUrﬁmary Judgment upon their
Strict Liability Claims, its denial of their Motion for Directed Verdict upon the
sophisticated user defense at the close of all evidence and those issues raised in
Plaintiffs’ Post-Liability Trial Motion for New Trial upon the rtegligence and implied

warranty of merchantability claims against all three (3) Defendants.
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ARGUMENTS

R WAS THE SOPHISTICATED USER DEFENSE PREEMPTED BY
: APPLICABLE FEDERAL AND STATE OSHA REGULATIONS? :
(ISSUES 1, 2, 3) '
THVrOL;gHout tr{e LoWer Coaﬁ proceedinés-, Pléintiffs:cbnsi:;tentlyfbbjected to
the éophisticated user defense being charged to the jury based upbn the féct that 7
the defense was in conflict wfth federal OSHA regulations.to such eXtent that its \‘
application completely abrogated the federal vregulatory scheme and the duty to
label and warn imp'osed‘thereby. Although Plaintiffs did nbt specifically reference
the state OSHA regulations in their arguments, the objection fgirly embraces thé_
state labeling or warning" requirements as they are identical to the federal
regulations and-are an integral 'part,bf the o:\)eral| fedefal' regulatory scheme
imposing the duties to. label and wam upon each of the Defendants. Thus,
| Pléintiffs’ position that the .s.ophis"t'icéted user defense ié iﬁéppligabie:to this éasél
and should nqt,have béen charged to the jury is two p‘r'onged, to-wit: (1)' It is
prohibited byethe conflicts preemption doctrine arising unde‘r‘thé Supremacy Clause
of the United States Constitution (U.S. Const. art. VI); én‘d (2) It cannot override or
relieve one.of duties and/or requirements Iegislativély .impoéed by valid state
statutes ‘and regulations.
Consid'er’ing first the Supremacy Clause argur'nent‘,‘.it was error for the trial
- court to instruct the jury on the defense of “sophisticated user” beéause that
common law defense h_as the effect of defeating the duty to wéfn that was clearly

imposed as an integral part of the federal regulatory scheme established by and in
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the HazCom regulations. Pursuant to the Supremacy Clause of the United States
Constitution (U.S. Const. art. V) federal law “shall be the supreme Law of the Labd .

“any Thing in the Constitution or Laws of any State tb the Contrary
botu/ithstahdt'né. ¥ “Such preemptioh m.;ay-‘result rtot cnly; from action _'taken' by
| Congress itself, but also when a federal agency acts Within the-s‘cope of 'its‘ '

congressionally delegated authority. See Louisiana Public Service Comm’n. v. FCC,

476 U.S. 355, 368 69, 106 S.Ct. 1890, 1898-99, 90 L.Ed.2d 369 (1985) ” T/Qton v.

Secretary of Education, 768 F. Supp 540, 551 (S D. W.Va. 1991)

First, when acting within constitutional limits, Congress is empowered-tc pre-
embt state law by so stating in eXpress terms. Second, Congressionarl intent to p‘r’e-“1
empt state law in a‘barticular area may be inferred where the scheme of fede‘ral
'regulation is sufficiently comprehensive to make.reasonable the inference that |
Congress “teft nc room” for supplementary state regulatiort. As a third alte‘rnlati‘v_e,
in'those areas where Congress has not cbtnbletely displaced state regulation, .
federal law may rtonetheless bre-empt state law to. the extent it 'actually’ conflicts /
with federal law. . Such a conflict occurs either because comphance with both |
: federal and state regulations is a’ physmal |mp0331blllty, or because the. state law -
stands “as an obstacle to the accomplishment and execution of the fultapurposes
and objectives of Cohgress.” Id. In short, any state law that conflicts u/ith federal

law is preempted and without effect if it impairs or destroys a federal'regUIatory .

scheme. Jamison v. Ford Motor Co., 373 S.C. 248, 644 S.E.2d 755 (Ct. App.

. 2007). The question as to whether the preemption doctrine negates any state law
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inany given situationis a question of law for the court rather than a question of fact
for the j Jury -

Perhaps federal preemptlon is encountered most often in S|tuat|ons where
a defendant asserts that a state Iaw created cause of actlon or remedy |s'

“preempted” by a federal law or regulatory scheme. See e.g., Weston v. K/ms "

Dollar Store, 385 S.C. 520, 684 S. E.2d 769 (Ct:- App. 20009). However federal

‘ preemptlon applies equally to state common law defenses that conflrct wrth federal

law. For example, in World-Llnk Inc V. Mezun com, Inc 14 MISC 3d 745, 827

N.Y.S. 2d 642 (N Y. 2006) a wholesaler s state common law defenses ofwalver and-

equrtable estoppel to the clalms of a Iong drstance telecommunlcatlons carrier

alleging causes of actlon for services rendered 'and account stated were |mpl|edly

2 preempted by prowswns governlng service and charges and dlscrlmlnatlons and

preferences in the Federal Communications Act._ And in United. States v; Moore

- 486 F.2d._ 1 139, 1156 ( D.C. Cir. 1973) the court held “Thus wh|le.Congress has not

' exphcrtly provided that addlctlon shall not be an aff|rmat|ve defense to a charge of

possessrng illicit narcotics, the congressronal intent to prosecute drug users
expressed in D.C.Code § 24 601 buttressed by Congress Iegrslatrve actlvrty both

before and after that expression of Ieglslatlve intent, 'demonstrates that Congress

- has preempted this coun"s authority to create-a common law defense.” (ltalics the

court’s.) And, see, Malone v. Mavflower Transrt Inc 819 F Supp 724 (E D Tenn

1993) . (the Carmack Amendment to the Interstate Commerce Act’ preempted

common-law defense of comparative negllgence); T/Qton, supra at 555, ("Whether
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state based common law defenses to the enforceability of a guaranteed student
loan are preempted by the HEA and implementing regulationsWas recently

considered in Graham v. Security Savinqs & Loan, 125 F.R.D. 687 (N.D.Ind.1989),

affd Veal v. Savings Bank 914 F.2d 909 (7th Cir.1990). Under factual

circumstances nearly identical to the case at bar, the Graham eourt held that federal
law preempts the rights of business students to rescind their student loans on the
basis of allegedly .fra‘udulent misrepresentatiens madé to them by the .
representatives of the college.”) |
The commoh Iaw defenvse of sonhisticated user is elearly in edntradiCti‘on ef
the federal requrrements as its applrcatron has the effect of conflicting with, and
-abrogating the federal regulatory schemes of DOT and OSHA in regard to labels
'and.warnrngs. Thus, the doctrrne of federal eonf!rct preemptronvrs,clea‘r!y appllcahle '
and prohibits "the sophist.ic'ated u)ser defen'se. from tie_ing used to negate or
contradict thOse duties imposed by the federal r'egulations" particularly DOT (49.
| C.FR. §172 406; 49 C. F R. §172.407) and OSHA (29 C.F. R §1910. 1200(a)(2) 48
Fed Reg. 52380 53322 (Nov. 25, 1983))

The second prong to the Plalntlffs argument that the sophrstrcated user

defense is rnapplrcable to the facts of this case is- that the defense would effectrvely o

contradict and abrogate the application of the state requirements Iegislatively
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imposed upon the Defendants through its adoption of the federal standards.” The
law is clear that the Iegislative and judicia‘l branches of government are separate -
and distinct and one cannot infringe., upon the functions and powers of the other
which are—exclusrvely granted to rt by the South Carolrna Constrtutron AIthoughh
Courts can, if presented with a constitutional challenge to a state statute, nuilify the

statute, a common law doctrine can never be used indirectly to nullify the will of the

Iegrslature As stated in Unrted States v. Moore, 486 F.2d 1139, 1156 (D.C. Crr

11973), “ltis hornbook law that when the Iegrslature has spoken, what mrght have
been the common law is altered and judges (including this court) may not change -
the law back because they. wouId have favored a different polrcy, unless there is a |
constrtutronal mandate which, of course, operate rrrespectrve of Judrcral
preferences. | ~

| All Iegislative acts are presumed to be valid and,_’even inthe case where they

are being constitutionally challenged, every intendment will be.indulged in favor of

‘the act's validity. Doe v. American Red Cross Blood Services, 297'S.C..430, 377
S.E.2d 323 (S.C. 1989). |

It is clearly the law of South Carolina that an action in tort may be

predicated on the violation of a state statute. Norton v. Opening Break of Aiken,

Inc., 313 S.C.-SOB, 443 S.E.2d 406 (Ct. App. 1994)'. Regulations authorized by the ...

See 26 S.C. Code of Regulations, Ch. 71, Art. 1, Subart. 6 wherein South Carolina
adopted verbatim the federal OSHA standards contained in 29 C.F.R.-§1910 with
few exceptions, none of which pertain to the OSHA HazCom (29 C.F.R.

§1910.1200) requirements; therefore, South Carolina’s regulations concernrng
warning labels are identical to the federal OSHA requrrements
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Iegislature have the force of law. _Tant v. Dan River, Inc., 289 S.C. 325, 345 S.E.2d

495 (1986). Violation of a regulation may constitute negligence per se. See, e.q.,

Id. (violation of state and federal air pollution regulations supports action fbr

negligence); see also Seals v. V{Iinburn,.'314 SC _41‘6, 445 S.E.2d 94 (ét. A'pp.‘
1994) (employer's violation of state and federal regulations prohibiting the

employment of children under the age of ten'on a farm was negligence per se);

Raven v. Greenville County, 341‘5 -S.C. 447, 343 S.E.2d 296 (Ct. App. 1993)

(approving jury instruction charging that violation of a regdlation is negligence per

se); Coleman v. Shaw, 281 S.C. 107, 314 S.E.2d 154 (Qt. App. 1984) (violation of
agency regulation governing swimming pool saféty was négligence per’se.).

As discussed eisewhere in this Brief, the so-c':élléd _ sophisticatéd usef_ |
defensé i§ a common law development in thé nature of é defense to a cause of .
action bredicafed ona manufactﬁrer’s or éupplier’s failure to wéfn. .In eéSence, it
aIIoWs a manufacturer and/or supblier to escape liability c'ompletely by tﬁe rubric of
, thé manufacturer or supplier owihg no duty to warn the en& uéer if an interfnediate
purchaser of the product is a “sophisticated user.” As a common law doctrine, it
must fall in the face of a legislatively created duty, including one that is established
by authorized regulatory action. Thus, it was error to instruct théjury on fhe defense
of soy':)histilcated user because the Defend;nts breached a Iegislétiveiy creatéd duty
to warn that was imposed on thém when S‘outh Carolina expressly adopted as its
ownrlaw the regulations of HazCom. | |

As also discussed elsewhere herein, the HazCom regulations clearly impose
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duties of labeling and marking on each of thesuppliers of the dangerous chemicals
involved in this case. The regulations, which by South Carolina’s incerporation by
referenee are also the law of this state, are clearly intended to benefit employees
in the'workprlance.j:Any argurnentthat if the employer is a “sophisticated user” the -
clear duty and mandate to the suppliers that the chemicals be marked and labeled
with adequate warnings is thereby extinguished i is mcompatrble with the |ntent ofthe
regulatrons and the|r plaln meanlng The legislatively authorized federal and state -
regulatory schemes, d|d not adopt, and cannot be found to tolerate any common
law defense of the ‘isophisticated user.”
Obvio’uslly,“the application'of the sophisticated user defense in this case
relieves the Defendants of dutres |mposed by both federal and state regulations.
. The verdicts of the jury on the negllgence and implied warranty of merchantabrlrty’
- claims agarnst Matrix, Tnnrty and Univar, and the verdlcts agarnst Univar on the
express warranty clarm clearly establrshes that the operatron of the defense '
nullified and destroyed‘the requirements of the state regulation that are identica’l to -
the federal regulatron. ' |

Clearly, the OSHA regulatiens, both state and federal, require that everyone

2

Note: One state, Michigan, has expressly recognized this contradictory character
of the sophisticated user defense and in its .codification of the defense has
specifically provided “except to the extent a state or federal statute or regulation
requires a manufacturer to warn, a manufacturer or seller is not liable in a product
liability action for failure to provide an adequate warning if the product is provided

for use by a sophisticated user.” Mich. Comp. Laws Ann. §600.2947(4) (1961). By |

doing so, Michigan clearly stated that the sophisticated user defense can never
trump a state or federal statute or regulation.
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in the chain of distribution, from the chemical manufacturer to the importers of the'
chemicalto the distributers and vendors and the ultimate industrial purchaser, jointly
and severally, is requrred to comply with state and federal OSHA requrrements of .
labeling by pIacrng the yellow oxidizer symbol on each bag in a manner that the
| symbol is clearly vrsrble and/or prominently displayed. 29 C.F.R. .‘
§.‘1910.1200(f)(1)(3)(8)(9); 49 C.F.R. §172.406, §172.407; 26 S.C. Code of .
~ Regulations, Ch. 71, Art. 1, Subart 6.
Judge Nieholson correctly ruled at trial and charged theerry that, as a matter
‘of law, the OSHA regulations applied to Matrix, Trinity and Univar and that those :
federal regutatlons did, in fact, rmpose aduty on the Defendants towarn of possrble :
dangers and label each container of sodlum bromate with appropriate hazard
warnlngs. (R.p.1256, 1.22-p.1257,1.11). He further mstructed thejurythat ‘the bags ’
‘were labeled” but that the Plaintiffs’ cases were prem'is'ed upon the assertion that
the labels were not placed upon the bags |n a manner which would render them '
clearly vrsrble or promlnently displayed. (R.p.1257, 11.112-16). In other words,.he "
clearly framed the issue for the. jury in such a way that he preeluded the,
sophisticated user defense altogether- and instructed the j.ury that its sole'
deterrnination onthe express warranty claims was whether the Iabels onthe sodium
3 bromate complred with the OSHA requrrement that the Iabels be clearly’ vrsrble or
prominently displayed. 29 C.F.R. §1910 1200(f)(9); 49 C.F.R. §172 406(f)'
Nevertheless, over Plaintiffs’ objections, Judge Nicholson thereafter charged the .
jury that if it found that the sophisticate’d user defense applied, it must find that the

Defendant’s owed no d'uty to warn or label the product as prescribed by the federal
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regulation. (R.p.j 260,'II.9—18; p.1261, II.9-16). The jury then found for Univar, Trinity
: andMatrix upon the negligence and implied warranty of merchantability causes of
action based upon the sophisticated user defense butfound that Univar had, in fact,
‘breached itsexpress warranty to label the bags in the manner required by DOT and
OSHA; that is, the jury found that the Iabels/warnings were not clearly visiole or
prominently displayed and that the faiIure to so label them proximately caused the |
Plaintiffs’ injuries | B
Clearly, the duty warranted by Unlvar WhICh the jury ‘found |t to have
breached, was exactly the same or |dent|cal duty that all. three (3) of the
. Defendants, Matrix, Trinity and Univar *owed to the Plaintiffs pursuant to the DOT -
| and OSHA regulations. The jury’s verdict against Unlvar on the express warranty
clalms is, therefore, a finding thatallthree (3) of the. Defendants Matrlx Trinity and
Univar, breached the federally mandated duties imposed upon them by the federal -
regulations and that, but for the sophisticated user defense the jury would have “
: rendered a verdict of Iiability against all three (3) of the Defendants on the
negligence and implied warranty claims. In other words, the jury’s verdicts in favor .
of Matrix; Trinity and Univar were soiely premised upon the sophisticated user
defense and cornpletely contradicted the federally rnandated duty towarn and Iabel o
the sodlum bromate as prescnbed ‘This is cIearIy error and cannot be allowed to
stand itis, therefore‘ respectfully submitted that the verdicts in favor of Matrix
Trinity and Univar on the negligence and implied warranty claims should be
reversed and judgment entered for the Plaintiffs as to Iiability.on those causes of

action. .
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I DID UNIVAR’S CONTRACT AND EXPRESS WARRANTIES WITH
ENGELHARD PRECLUDE THE DEFENSE FROM BEING APPLIED TO

PLAINTIFFS’ NEGLIGENCE AND IMPLIED WARRANTY CLAIMS

AGAINST UNIVAR? (ISSUES 4, 5, 6)
There are additional, very fundamental,reasons why Univar is not entitled to

assert a “sophisticated user’ defense to the Plaintiffs cIaims against it. It

contractually assumed the very duty that it seeks to avoid by that defense. An’

affirmative legal duty-may be created by contract “Moreover it has Iong been the

Iaw that one who assumes to act even though.under.no obllgation to do so, thereby

becomes obIrgated to act with due care.” Brvantv Babcock Center. Inc., 371 S C

| 123, 136 638 S. E 2d 650, 656 (2006)

Univar expressly assumed a duty to label and warn in compllance with all -

v~applicable‘federai regulations, |nclud|ng in particular OSHAs HazCom o

requirem‘ents: (See: Page 5 of Engeihard’s Purchase Order No. S006011 and the

| reverse side of each page of the purchase order |ssued to Univar for the sodlumv |

bromate atissue (R. p. 1541 D.Exh. #100)) Based on the Ianguage of the contract ‘

Univar was contractually obligated to ensure that the sodium bromate was marked

- in compliance with OSHA'’s labeling requnrements Under HazCom that meant that

the packages had to carry “appropriate hazard warnings” 29 C.F.R. -

§1910.1200(F)(1)(ii).
~ Having assumed the duty to properly mark and label the bags of sodium
bromate, and having expressly warranted its compliance with the applicable

regulations, Univar's tortious failure to do so was actionable by the injured Plaintiffs.

In Barker v. Sauls, 289 S.C. 121, 345 S.E.2d 244 .(1986),' our Supreme Court held
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that an employee could maintain a negligence action against a third party ins‘urance

| agent based on the contractual relationship between the agent and the employee’s- -

employer. Inits opinion, the Court observed that “[a] tort—feasor may be subjected

Ato tort liability for injury to :a third-oartyfarisfn?g out of the -tort-feasor’s contractual

relationship with another, despite th‘e absence of privity between the tort-feasorand |
the.third party.” | | |

By its conduct — entering into the contract with Engelhard — Univar assumed

a duty owed to the emoloyees‘ of Engelhard; namely, to label and mark the bags of

sodium bromate with warningsina mannersuffic'i'ently conspicuously'visible thatthe

warnings would be effective. Under applicable law, that duty is-actionable in tort.

. But UnivarSeeks to avoid thatduty via the sophisticated user defense. As has been

discussed earlier, the sophisticated user defense essent‘ially denies the eXistence
‘of a duty to warn in the first instance. By aSserting that defense Univar is arguino '
‘that it d|d not owe the very duty it undertook by express contract and warranted to
| 'perform Whether one wants to Iabel the Iegal prlncrple by wh|ch Unrvar is
precluded from makrng such an argument waiver (|t walved the defense by its
- contractual undertaking) or estoppel (|t is estopped to deny the duty it assumed by
its conduct) Unlvar cannot Ioglcally assert the defense. |
Interestlngly, further consideration of some of the elements of the
sophlstlcated user defense helps demonstrate why it was error- for the Court.to -
instruct the jury that the Plaintiffs’ negligence and implied warranty actions against
~ Univar were subject to the defense. The six requirements of Restatement (Second):
Torts §358(c) have previously been discussed, but let us focus on numbers 3,4 and,'
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6 for a moment. Again they are: (3) the form of any warnings given, (4) the reliability
of the third party as a conduit of necessary information about the product, and (6)
the burdens imposed on the supplier by requmng that he directly warn all users.

Asupplieris not entitled to the sophlsticated user defense unless |t can show

that it exercised ordinary care in communicating safety information through the

allegedly knowledgeable industrial intermediary.n The adequacy of the warning
under the third prong is evaluated from the following two oerspectives: (1) the.
content of the warning |tself (yellow OX|d|zer Iabel) and (2) the method chosen by
the suppher to convey the warning to the ultimate user (Iocation of the label on the
bag) 7 Am Jur Proof of Facts 3d 305 (Page 17).

In this case, Univar knew that the sole content of the warning was the yeIIow
oxidizer label on the bag and that it wouId be the onIy label or warning passed~.a|ong
to Engelhard’s employees (R.p. 913 1.19-p. 914 1.2; p.763; I21 -p. 764 I7) if that
content and placement was not in compliance with OSHA requ1rements as thejury_
necessarily found by }finding a breach of express warranty, then Univar, which was
contractually re‘SponsibIe for the warning, by definition failed to-exercise due care -
insofar as the third prong — the form of the warning — is concerned.

As to reliance on Engelhard as a conduit ot-information Uniyar by its
negotiation of and the terms of the contract, knew that Engelhard was relying on |t
to provrde the necessary warnings on the product — warnings that were compliant
Awrth OSHA and HazCom. Therefore, as the party contractually responsrble forthe |

only warnings that could be expected to reach the end userin a manner to alert the
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user to the immediate danger, as a matter of law Univar can not be found to have
reasonably relied on Engelhard as a conduit of information.

Although Plaintiffs have not found any cases addressing the issue in an

actual contractual se_tti’ng as here, the Michigan case of Theeke v.BASF
Corgoration_, 45 F.3d 431 (Tahle), 1994 WL 721632 (6th Cir. 1994) is on point in
holding that the sophisticated user defense is not applicable when a supplier makes
a representation that‘it wiII label a product in a certain way and a downstream user
relies upon the representation and depends upon the suppher to IabeI it as
promised. In that case Michael Theeke worked as a welder for Tote Serwces a
company whloh specrallzed in cleaning and repairing totes for BASF and others.
BASF delivered to Tote Services one (1) tote which had been out of service for
’ se\reral years. The tote was delivered'to the repair area where'Michaei Theeke R
worked on |t The first thing he did was check to see if ‘there was a flammable
sticker on it or any kind of label which would have told him what had formerly been
in the tote. Conciuding that the tote contained nothing flammable, Theeke then
~.atte‘mpted with his Welding torch to remove the rusted Iidk 'i'he tote exploded
presumably because fIammabIe vapors which were present in the tote |gn|ted.
BASF argued that, as a matter of law, it owed no duty to warn because Tote
Services and Theeke were sophisticated users WIth‘equal awareness of the nsk.
The Court held that although they did not believe that Tote Services and Theeke
were sophisticated users, the legal doctrine was inapplicable in any event because
BASF, 'by its own a‘cts, had altered the relationship it had with Tote Services to
make Tote Ser\rices dependent upon BASF’s Iabeling of hazardous totes.
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' A full two years before the accident, contractors engaged to clean dirty totes
had complained to BASF that they had no way of khowing what a Agiven tote might
have previously contained. Accordingly, BASF had circuiated to all emoloyees and
to Tote Services a notioe which ordered that aII- containers used to hold hazardous
: materials must be stenciled with codes to identify the contents and spe\cificallyv
reouired hazard labeling to include hazard stickers such as flammable stickers for -
fIammabIe materials for DOT purposes Accompanying the notice was a more
- extended |nter-off|ce memorandum further ‘'stating that all containers used for B
hazardous mate,rlalsmust be labeled with DOT hazard Iabels and that the only totes |
“Jeaving the plant would be those with recognizable contents.and DOT labels: Since ‘

| they had taken such action and had adVised Totes Services of their policy and intent

'to. label the totes'in a certain way, the Court held that they had altered the L

relationship it had with Tote SerVices and Tote Services was justified‘in depending ;
uoon ‘BASI;"s promise to label the hazardous totes. Since it Ahad not"iabeljed ythe
tote, the Court ruled that the sophisticated user defense.was ,n'ot'availabile to BASF.

In the present case, Engelhard relied upon the rep'resehtations of ’Univar to
" specifically mark and label the sodium bromate in accordance vsrith DOT and OSHA
regulations It further relled upon the express warranties of Unlvar that it wouId
comply with all federal and state laws and regulations and Engelhard cleariy
depended upon Univar to adequately label the sodium bromate. Enge_lhard did not
ohange, alter, add to or amend the labels on the sodium bromate but merely passed

along to its employees what it had received from Univar. Thus, as in the Theeke
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case, the sophisticated user defense is inapplicable tc any of the claims against
Univar and should not have been charged. -

Finally, on the issue of the burden on Univar, it cannot be heard to complain
of the burden on it of providing an adeqUate warning to the end user. That is -
precisely 'what Univar'c’ontracted to do and waslbaid to do. (R. p. 763, ll. 12-20;
. p.911, 1.25-p.912, 1.10; p.913, 1.19-914, 1.2). - |

Even if a court some’where is inclined to reccgnize a sophisticated user
defense and apply it in such a manner'that it contradicts a federal regulation, as it

| does i’.n this case, the defense still cannot be held to be available‘ to'a supplier such
as Univar, which expressly ‘contract—ed to provide the-'neces'sary warnings in an |
| .‘ apprcpriate ‘-manner under ‘ap‘p_iicabie federal law. The 'act of ccntractually
"undertaking to provide'warning.s sthId be seen as'an _ekpresswaiyer"of the
defense,' or an estoppel by conduct to assert the defense’.A él'j-t in any event, the
contractual duties expressly-undertaiten by U'nivar, and 'br‘eache’d by Univar, are
antithetical as a matter of fact toa righ.t to assert the'defense.

In summary, as to Univar the sophrsticated user charge should not have
been given atallin regards to any of the cIaims ‘againstit. The contract established
the duty under all three causes of action and Judge Nicholson' as ‘well as Univar
agreed that the sophisticated user defense did not exonerate Univar from the duty
under the express warranty claim (R p. 728 Il. 15 25 P. 1261 Il. 15 16; R. p 1578,
Ct.Exh.#9). "For the very same reasons that the defense was inapplicable to the
e'xpress warranty claim, it was inapplicable to the negligence and implied warranty
of merchantability claims against Univar aswell. Inthe absence of the sophisticated
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user defense, the jury found that the duty was breached on the e_xbress warranty
claim because the warning label was inadequate -i.e., it was not in complianée with
DOT and OSHA regulations because it was not clearly visible and/or prominentl(y‘
displayed on the bag's.» If further fdund that the breach proximately caused injury to
the F’Iaintiffé.- Nevertheless, because of the erréneous charge the jury rendered .
verdicts in favor of Univar on the negligénce and imblied warranty of merchéntability -
claims. The verdicts were/are, | therefore, totally inconsistent and’ ‘cannot'*:be
’reconciled. ‘As a 'resﬁlt, thé verdicts in favér of Univar on F;Iaintiffs’ hegligence and
implied- warréhty ,cla'ims'.should' be reve}sed av.nd judgmen‘tﬂenteréd as to !iabiliﬂ) in .

favor of the Plaintiffs on those claims as well.

'll. IS THE SOPHISTICATED- USER DEFENSE THE LAW IN SOUTH
‘ CAROLINA AND, IF SO, DID THE EVIDENCE IN THIS CASE, WHEN
© WEIGHED IN ACCORDANCE WITH THE SIX (6) FACTORS SET FORTH

IN GOODBAR .V. WHITEHEAD BROS, 391 F.SUPP. 552, 557

- (W.D.VA.1984) RENDER THE DEFENSE INAPPLICABLE TO THE "

" PLAINTIFFS’ NEGLIGENCE AND IMPLIED WARRANTY CLAIMS
, "AGAINST MATRIX, TRINITY AND UNIVAR? (ISSUES 7, 8, 9) -

.' The PIaihtiffs in this haﬁer are spegifically appealing the Trial Ju'dge’é
-instruction to the jury regarding the sophisticated user defense. The sqphisticated
user doctrine has not been definitely adopfed in thils state and the Ff'laintiffs believe
that the doctrine’s application and availability to the Defendants in the 'ir‘m'stant.case -

was improper and erroneous. The only relevant South Carolina state court case is

Bragg v. Hi-Ranger, 319 S.C. 531, 462 S.E.2d 321 (Ct. App. 1995). The court, in

this decision, states that the question of whether or not a defendant is entitled to the

~
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'sophisticated user defense, which would obviate any purported duty on the part of.

a product’s distributor to warn subsequent pu'rchasers and users, is whether or not -

the defendant acted reasonably in assurning that the intermediary would recognize
the danger and take precautions to protect its employees. |d. at 550.

In the Bragg case the South Carolina Court of Appeals referenced §388 of
the Restatement (Second) of Torts as being adopted by numerous Jurlsdlctlons but
‘does not speC|fy whether ornot South Carolina recognlzes §388 of the Restatement
(Second) of Torts as the adopted Iaw of South Carollna

. Section 388 of the Restatement (Second) of Torts prowdes

One who supplies dlrectly or through a thlrd person a chattel for

- another to use is subject to liability to those whom the suppliér should expect
to use the chattel with the consent of the other or to be endangered by its -

" probable use, for physical harm caused by the use of the chattel in the

- manner for which and by a person for whose useitis supphed if the suppher

a) knows or has reason to know that the’ chattel is. or is I|ker to be - -
t dangerous for the use for WhICh itis supplled and

b) - has no- reason to believe that those for whose use the. chattel is
' supplled will reallze its dangerous condition, and - ~

C) fails to exerC|se reasonable care to mform them of- |ts dangerous
- - condition'or-of the facts which make it likely to be dangerous. '

| This definition has been further explained by some courts, by,determining that a
balancmg test is necessary when determining whether or not the c) requwement of

reasonable care has been SatISerd Goodbarv Whltehead Bros -391F. Supp 552

‘557 (W D. Va 1984). The testis a balancmg of six (6) factors WhICh rnclude
1) the dangerous condltlon of the product

'2) the purpose for which the product is used;
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3) . the form of any warnings given;

4) - the reliability of the third party as a conduit of necessary information
about the product;

5) the magnitude of the risk involved;

6) the burdens imposed on the supplier by requiring that he directly warn
all users. h .

Id.; see, e.g., Smith v. Walter C. Best, Inc., 927 F.2d 736, 739-740 (3d Cir.1990);

~ Willis v. Raymark Indus.., Inc., 905 F.2d 793, 796 (4th-Cir.1990). A balancing of

these considerations is neceséary in light of the fact that no single set of ruvles could-
.'possibly be advanced that y}vo~u|d automatically cover all individual situations.
Goodbar, 391 F‘.‘Supp. at 557. Upon an":applicati_on of the facts of the Plaintiffs’ B
case tp ’the. test above, thé sopﬁf‘sticated user defense, ‘evenfi.f reclogniz.el‘dl as the |
law of South Cayrolina», is Ungvz;lilable‘ to the Defendants and thé Trial Jud-ge‘ was in
error chérging thé defénse to the jury. N -

1. The sodium bromate involved in the June 1, 2004 incident

. was imported and sold by the Defendants in an extremely
dangerous condition. ‘

Undisputed testi‘nﬁony in thié case sHo’ws that the Defendants, Univaf USA, |
Trinity Manufacturing, and. Ma;trix Outsourcing, knowinvgly sold a product to
Engelhard that wasl ﬁot only ‘inherently' dangerous itself, but was packaged in a
manner that exponentially incr.eésve_d the danger to‘ aII.thos'e who would come into
contact with it. Sodium brom'ate fs ah oxidizer, ‘whiéh is a chemiéal that accelerates
combustion. (R.p.864, 1.1 7'—25)’.' Oxidizers are always coﬁsidered to b.e dangerous,
because once an oxidizer mixes‘;/vith a flafnrhablé, it Will burn without outéide'air,
énd is thus not able to be smothered. (R.p.864, |.2‘5-p.8‘65, 1.4). Earlierlshi'pments'
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of sodium bromate to Engelhard had been packaged in drums, but the sodium
bromate shipment that is the subject of this litigation was packaged in a
polyethylene lnner bag and a polypropylene ou.ter bag, both organic materlals.
(P.Exh.#1 (filed separately with the Court); R.p.782, 11.10-15; p.886, I1.4-13). The
MSDS for sodium bromate actually warns to keep sodiurn l)romate from‘organic
materials at'aII times. (R.p.798, I.22-p.799, 1.16). The bags of sodium bromate were
stacked, at least thirty-six (36) at a ltlme onto a wooden pallet, covered in a
polyethylene shnnk-wrap and double- stacked which is one pallet of sodlum
bromate bags stacked on top of another. (R p.782, Il. 8- 9; p. 844 l. 25 -p. 845 I5 Q
p.858, l.24-p.859, l.9). The pallets were received into Engelhard’ s Ioadrng dock and
placed 'directly into the plant in the exact form inwhich they were sold. (R.p.844,"
,I25p845l14 p848 .6-11). |
At trial, Dr chhard Henderson was offered as an expert witness to advdress '
the reaction of sodrum bromate and its packaging when exp‘osed toignition sources.
(R.p.775,1.22:p.776, 1.3). He performed an ignition test, using the same make-up '
~ of packaged- sodlum bromate that was shown to be in the Engelhard plant a day or
two after the June 1, 2004 frre and videotaped the test which was offered |nto
evidence by the Plalntlffs. (P.Exh.27 (filed separately with the Court); R.p.777, 1.25-
p.778, 1.3; p.785; .16-21: p.792,~|l.7-9')., Dr. Henderson testified that the test
| intended to demonstrate that when you introdUcesodium bromate to{burning fuel,
. the fire “takes off kind of like a chain reaction” and “ goes up exponentrally” krnd of
I|keabomb (Rp785 1.25-p.787, 1.24; p.792, .10- p.793, 1.16; p.794, ll27) He
attempted to calculate the actual amount of energy released at the June 1st fire and
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his best estimates were 3,200,000 Kilojoules. (R.p.795, II.17-24). In an attempt to
illustrate how violent a reaction of this magnitude would be, Dr. Henderson stated,
‘I didn'tdo a test that big, but that would be a gigentic firebell.” (R.p.796, II.17—18).
“ Steve Knox, a crew leader at Engelhard on June 1st, viewed Dr. Henderson’s beg
test while testifying. (R.p.823, 1.22-24). When asked if trte eruption on the video
represents the incident that occurred on the mornihg of June 1, 2004, he replied,
“‘On a very small scale . . . It eounded like a jet taking off.” (R.p.826, II.1’0-18).
| Defendants admit to knowing exactly how dangerous sodium bro’mate‘ and
‘the way it wes peckaged and sold could potenti‘alliy be. Karen Messena, ~the;
environmental health and safety director end regutetory cempliance menager ‘f‘orn,
Defendant Trinity.t\‘/t'anufaetltring, tn her testimony, admitted to knowi'ng 'jtjst how
dangerous the sodium bremete onId be'if i;gnitediwhen paekaged.in.ttte same
bags. (R.p.1163, 1.21-25: p.1175, ||.i7-19). o

Angela Grenedos, Vice Presidentof Defendant Matrix Outsourcihg; had t)e.en'
elerted ‘by the Chinese manufacturer of the sodium t)romate in en email that the
packaging of the sodium bromate in bags actually created‘ a hazardeus cerge issue. |
R.p.877, 11.114-22; p884 1.23-p.885, 1.6). Stte confirmed that she was tutly aware
that as an oxidizer, sodium bromate was a hazardous chemical and can _seriousty
~ harm people. (R.p.878,1.25-p.879, 1.11). On'the other hand,lEngeIhard employees,
includ_ing the Plaintiffs in this case, were completely uneware of the extent of the
danget sodtum brotnete in its condition could present in the plartt;eﬁ ‘Jun.e 1, 2004;

(R.p.866, 1.17-p.867, 1.20; p.985, I1.3-7; p.1006, I1.10-12; p.787, 1.25-p.788, 1.12).
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The dangerbds condition of the sodium bromate that was sold by Defendants
in this case is of an indisputably high level. This factor in ;he sophisticated -user
balance analysis weighs heavily agaihst the Defendants, who claim they have no
duty to warn subsequ‘ent purchasers and their employees of the. serious dangers
associated with sodium brornate in the form in which it was sold.

2. The sodirjm bromate that was imb_orted and sold by the
Defendants in this case was in storage in the process area
where it was to be used as mtended at the time of the

~ June 1, 2004 |nC|dent

Sodium bromate was used to refine precious metals a’rthe E‘hgelhard plant
in Seneca, South Ca.rolina.‘ At th'e_tim'e.of‘ fhhe"June 1, 2004,incrdent, the sodiurh a
bromate that is the sdbject of thislitigat.ion.was in storage, ‘in 't,he form in which it
" was sold, in the prdcess area of the‘ Engelhard plant where it was to be used as
intended. (R 1498, P.Exh.#110; R.p.836, II.Z'—V.1”6A; p.844, I.25-b.845, .14; p.1848, I.6-
11). Plaintiff Lawing testified that, althorJgh he had never seen sodiurrr bromate
stored in bags in this same spot before he had seen sodium bromate stored in this
area that was contained in drums (R.p. 1022 II 4-8).

The factthat the sodlum bromate was not belng used outside of its intended
use is another factor that' weighs against the Defehdants especially since
Defendants were fuIIy aware of the dangers associated wrth the sodlum bromate as -
packaged and sold. |

'3. The sodium brohmafe inr/olved in the June 1‘, 2604 incident

was not adequately labeled, specifically, the labels were
not prominently displayed or clearly visible. .
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Testimony at trial by Engelhar'd elmployees present at the time of the June -
~1 , 2004 incident, including Scott Lawing, shows the pallets of sodium bromate bags
.purchased from the Defendants were not adequately labeled, in that the oxidizer
label required by federal regulations to be present was not prominently displayed
or clearly visible. Slteve Knox, the maintenance lead for the June 1, 2004 job,

testified that he walked the area where the work was supposed to take place,

}including the area where the pallets of sodium bromate were located. (R.p.819, I.25'-H‘ .

'p.820 .2)."He testified that he saw the pallets of sodium' bromate, Iooked at‘them
and sawonly blackwrrtmg and numbers .(R.p.820,1. 11 ,p.82111.7- 10 p.823,11.4- 10)

Scott Lawmg also walked by the actual bags of sod|um bromate prlor to

begrnnmg the work scheduled forthatday (R p. 1024 I25 p 1025 1.2). 'He testified =

R

that he Iooked d|rectly at the pallets of sodlum bromate Wthh were soaking wet at’
" the t|me specmcally Iooked fora Iabel and did not see one (R p.1025, 1.1- p 1026, |
'1.2). Many members of Mr. Lawrng S supervrsory personnel walked through that
area', lncluding John Kirby, Dan Hogan, Tommy Garrett,‘Ron Hicks, and Robbie
Acree. (R.p;1027 .6-p.1028, I.9): ‘ .

~ Robbie Acree a mechanlcal malntenance supervrsor at Engelhard at the
time of the fire, test|f|ed that he walked by the area where the pallets were located
and d|d not see an oxidizer Iabel and that if there had been an OX|d|zer label on the
pallets he would have not|ced it. (R p 1226 l. 22 -p.1227,1.8). He walked throughthe
area four (4) times andnothlng-grabbed his eye or drew his attention to the pallets. :

(R.p.1228, 11.10-13).
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Tommy Garrett, the siteman'ager for Fluor Daniel, testified that he also saw
nothing that stood out to tell him that there was any kind of hazard in the area.
(R.p.1231, 1.25-p.1232, |:3).

Paul Bailey, who wcrked in receiving atthe time of the June 1, 2004 incident,
testified at trial that he would receive shipments of sodium bromate prior to June 1,
2004 that contained pallets that did not-show any l(ind of hazard labels on them at
all. (R.p.847, 11.1-5). He testified that this W‘.ou‘ld occur on two or three pallets per
truck that was received. (R.p.848 ll.'18-24). Paul Bailey also stated that the yellcw S
oxrdizer labels, when vrsrble ‘were “faded” and one would “have to be up on the
palletand look at |t very ‘close” to see |t (R.] p 849, ll 7 18). He confirmed that therel
were paIIets that came through that had oxidizer Iabels that were only V|S|ble from
the top of the paIIet and never on the S|de of the pallet (R p. 855 I.3- 16)

Dr. Jerry Purswell, who was offered at trial as an expert in.the field of the .
QSHA regulations, warnings, safety engineering, risk hazard analysrs, ergonomlcs,
and human factors before, cpined that the warnings/la.bels on the bags did not |
satisfy the OSHA HazCom requirements for an appropriate warning label. (R.p.964,
1.16-p.965, 1.16; p.966, 11.6-9).

The fact that the Defendants sold a product without an adequate warnind that
was prcminently displayed and clearly visible weighs' heayily against them when

| consideri'ng the form of any vl/arnings given in this sophisticated user analysis.
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4. . 't'he Defendants acted unreasonably when relying soIer
upon Engelhard to warn its employees of the dangers
present in the sodium bromate as it existed at the tlme of
the June 1, 2004 incident.

The nature of the relaticnship between the Defendants and Engelhard made
the Defendants’ reliance upcn Engelhard to properlyvlabel the sodium bromate
unreasonable. The Defendants were ‘uninformed as to Engelhard’s level of
reliability as a conduit cf necessary information as no Defendant ever investigated
" Engelhard’s safety practlces or Ievel of sophlstlcatlon nor made any mqumes into
Engelhard S act|V|t|es oruses of sodlum bromate. The Defendants never mspected
any shlpments that entered ,th‘e l._Jnlted States from China. |

The 'D'efendants are unable to avail themsetves of the sophisticated use_r -
defense without shcwiné -.they tcck affirmative steps to deterrnine~'whether its.

purchaser Engelhard was reliable as a condmt of necessary mformatlon Willis v.

Ravmark Industries, Inc 905 F2793 797 (4th C|r 1990) This they falled to do. .

They also d|d not show they took afflrmatlve steps to ensure that thelr prod uct inthe :
manner in which it was sold was marKed with appropriate warnings in the Engelhard
. plant. | |

. Angela Granados testified that no one from eithe'r Trinity or Matrix ever
| visited Engelhard S pIant to see how they were storlng, keeplng and malntalnlng
' sodlum bromate prior to the f|re on June 1 2004 (R p. 880 II 8-14). No one from
' Tr|n|ty or Matrix examlned Engelhard s safety procedure or recelvrng procedure

. (Rp.882,1.22-p.883, 1.25).
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~ John Munson, a salesperson for Defendant Univar, testified that no one from
Univar visited Engelhard orinquired about safety issues concerning sodium bromate
before.ith'e June 1, 2004 incident. (R.p.891, 11.6-12).

A matter that further cor‘ﬁ‘plicvates an analysis of Engelhard’s reliability as a
conduit of necessary information is the fact that Univar expféssly warranted to
Engélhard thaf if would mérk each packége “to cbmply with the Oc;:upational Safety
and Health Association (OSHA) and‘Athe Depaﬁment of Transportation'Code of
Federal Regulations (CFR)49 requirements.” (See Page 5 of Engelhérd’s Purchase
Order No. S006011 (R. p. 1-541, D.Exh.#100), iss‘ﬁed to: Univar for the sodium
bromate at issue). | o

J(;hn Munson testifi,qé'd that he negotiated this contract with Engelhard and
- agreed to fhis specific cbndition and that Engelhérd éhb‘uld have been able to .v
receive”it and 'butﬁ in its plant without putting ény.rﬁqre labels or marks on it.
(R.p.911, I.25-p.912‘, 1.16; pf913, 1.19-p.914,1.2). Mr. Munsbn's understanding of the
- contract between Univér and Engelhard was consistent with Engelhard’s
employees’ understanding} of the_nature of the contract.
| David Williams; the purchaéing manager at Engelhard in 2004, déjalt with
" Univar on behalf of Engelhard. (R.p.759, II.6;13). He testified thatlvthe felevant
| provis.ion ih th‘e Co‘ﬁtract.was an essential and‘materi;al fefm of the contract, whose
purposé was to ensure thatlanyishipments from suppliers, such as Univar, comply
| “with federal regulations. (R.p.762, 1.9-p.763, 1.11). He stated that Engelhard
depended on Univar to put OSHA and DOT compliant labels on the sodium
bfbmate, and thét the cos"'c of Iabéling ’was inéluded in the contract price. (R.b.763,
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II.12—20).; David Williams further stated that the purpose of having the labels onthe
bags was, among other things, to warn the employees of Engelhard as to its
hazardous identity. (R.p.763, 1.21-p.764, 1.7).

Harriet Simmons, the Engelhard distribution manager, and Frank Lamson-
Scribner, the Engelhard site manager, expressed the same reliance upon Univar to
deliver products complient with federal regulations as to packeging and Iabel.ing.»
(R.p.756, 1l.12-21; P 1101, 1.11-24).

In Theeke v.BASF Corporatlon 45 F 3d 431 (Table) 1994 WL 721632 (6th

C|r 1994) acase factually mdnstmgmshable from thls one, the Unlted States Court

oprpeaIs Sixth Circuit, held that the. sophlstlcated user defense was mapphcable o

because the Defendant, BASF who supplled flammable and toxnc totes to the
- Plaintiff, altered the relatlonshlp it- had w1th the Plalntlff by communlcatlng its
" intention to label all haza_rdous materlals-wlth warnlng Iabels, thus renderlng the
Plaintiff dependent upon B.ASAF’S,'IebeIing.' ‘ | | |
The Defendants in', this cese are unable to claim they acted reasonably by
solely relying upon Engelhard to e-nsure proper labeling on products which they
sold. Engelhard had effectively contracted this <tuty away to Univar, whc‘ passed
respcnsibility to Matrix and Trinity, who then passed this duty overseas to the
Chinese manufecturers,.end none of the Detendante.ever inepeCted the results.of |
" these delegaticns of contractual du_ty.' (R.p.893,11.4-11; p.1162,11.1-8; p.1 173,'II.1;3).
The Defendente are unab'lve— to claim that they could réasonably rely.on En‘gelhard )
to mark the sodium bromate in cornpliance ‘with OS‘HA, when Univar expres',sly
contracted and warranted for a price that it wou.ld do}this for Enéelhard. This'factor‘
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" in the sophisticated user analysis undoubtedly should weigh so heavily in the
Plaintiffs’ faVor, the Defendants’ conduct in this regard could never be mistaken as
reasonable and, standing alone, precludes the defense.

5.  The Irkelrhood of serious injury resultrng from the

Defendants failing to properly Iabel sodrum bromate is
great.

The Defendants failed to ensure the sodium bromate they sold to Engelhard
was properly Iabeled and thereby drsrupted a federally mandated hazard _
communrcatron system designed to protect all employeeswho must depend on
‘those same warning labels as a firstfline of defense against the hazards of sodium
-bromate. When an enﬁplog/er and its employees are dependent;,contraCtually and -
otherwise, upon a supplierto properly label a hazardous chemical such as _sodium ,
bromate, the maonitude‘ of risk'in\rol\red when that supplier'fails to properly label a. .
hazardous chemrcal partrcularly sodrum bromate packaged in thrrty-srx (36) ormore
plastic bags on shrrnk—wrapped wooden pa||ets increases exponentrally, much like
the fire fueled hy t,he sodium bromate, and renders the magnitude of the rrsk.totally '
unacceptable |

The |nqurry for purposes of determrnrng duty and the. likelihood of serious
_ |njury from a supplrers failure to warn must be an objective one wrth a vrew of
enforcing a standard whrch transcends any one partrcular case but, rather provrdes.

maximum protection to the mdustry as a whole Humble Sand & Gravel, Inc V.

. Gomez, 146 S.W.3d 170, 192 (Tex. 2004). A supplier with a duty to warn is liable

for each injury caused by its failure to do so. Id. Whether such a duty eXists,
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however, depends in part on whether injury in general is likely to result from an
absence of a warning. Id. r | .
~The OSHA standard was enacted to protect employees from the dangers of
hazardous chemicals and when suppllers subject to the OSHA standard, fail to
meet their burdens under that standard, the employees are not adequately
'protected and serious harm may befall them. OSHA promulgated the Hazard
Communication Standard (HCS) “to ensure that the hazards of all chemicals
produced or imported are evaluated, and that information concerning their hazards
is transmitted to employers and employees " 29C.F.R. '§=1'91A0 1200(f)(3l' See also

Gade v. Nat'l Solid Wastes qut Ass'n, 505 U.S. 88 92 112 S.Ct. 2374 2380 :

120 L. Ed 2d 73 80 (1992). -
The Defendants Univar Tnnity, and Matrix are aIl subject tothe OSHA HCS
'standard, and have aduty to warn employees‘of subsequent_purchasers of the
) hazards of_sodium .bromate, esp"__ecially of hazards created |n the form in which that
sodium bromate issold. The l:ederal Register states: “Suppliers” must be included
in this regulation to ensure that;intormation does flow from the manufacturer to the
user and that the labeling system is to serve as an' immediate warning and asa.
reminder of the more detailedinf‘ormat’ion provided in other forms. I_d.lat 53}30,1‘ .
During his testimony, Scott Lawing yvas shown a hazard communication '
educational video that instructed: ' |
As part of your hazard communication training your employer.will
explain the labeling system used where you work. Pay special

attention to label training because the label is your first line of defense
against the hazards of the chemicals you use. :
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(R.p.1017, 11.20-24) Scott Lawing agreed that in his hazard communication training
he was taught to I6ok for the DOT oxidizer label to immediately alert him to the
dangers of chemicals in the Engelhard refinery. (R.p.1018,. 1.7-15). Mr. Lawing |
testified that on June -1, 2004, he believed that 'the work area was clear of all
‘hazardous materials and nothlng was there to hurt anyone (R.p 1024 11.18-23)
lbecause he had Iooked at the bags, did not see any yeIIow labels and/or anythlng
else and that told h|m to stop. "(R.p.1024, 1.24-p.1025, I 2) The Plaintiffs, as weII all -
other employees, were taught to recognize warmng Iabels, specifically the yellow
oxidizer label as their first line of defense. (R.p. p.985, II.3'-142; p. 1002, 11.2-22;
p;1 132,11.10-21). Lawing,‘ Black and Knox, like most people at the Engelhard facility |
~~on June 1, 2004, stated that.had they seen the yellow oxidiier‘symhol the pallets

" would have bee"n'rn‘o'ved.'(R.p.:8211l, 11318 .97, I117-23: p.1036, ‘II.6-1A2')..‘ |

o David Herrington, the Exeeutive ‘HSE 'direetorfo-r'Flugr'-GIobaI"Services,
agreed that one of the burposes of the warning requirements was. to give the end
user, the last guy in Iine, a chance to see the danger that V\ras present and to react
toit. (R.p.812,11.5-11). Dwayne Nichols, the‘EngeIhard facilities services manager,
testifiedthat when a product in the Engelhard facility does not have a label that is
preminentlydisblayéd it isafairassumptionthat it's non-haiardous. (R.p.1133 It 4-
7) When this federal system of hazard communlcatlon |s dlsrupted by the fallure ‘
of a supplier of hazardous materlals to pass anng warnlng Iabels to employees who

_depend on those Iabels, serious injury is mqst-hkely to occur. . -
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The Restatement supports this view. The Comments to Section 388 of the
Restatement (Second) of Torts, discussed above, are particularly instructive.
Comment (a) provides:

a. The words “those whom the supplier should expect to use the
chattel” and the words “a person for whose use it is supplied” include
not only the person to whom the chattel is turned over by the supplier,
but also all those who are members of a class whom the supplier
should expect to use it or occupy it or share in its use with the consent
of such person, irrespective of whether the supplier has any particular
person in mind. Thus, one who lends an automobile to a friend and
who fails to disclose a defect of which he himself knows and which he
should recognize as making it unreasonably dangerous for use, is
subject to liability. not only to his friend, but also to anyone whom his
friend permits to drive the car or chooses to receive in it as passenger
or guest, if it is understood between them that the car may be so
used. So too, one entrusting a chattel to a_common carrier for
transportatlon must expect that the chattel will be handled by the
carrier's employees. ~ '

(Emphasis added‘). This comment demonstrates that those‘within the field .of ..
foreseeable use enjoy the protectlons afforded by the reqwred warnlngs and are ’
' covered by the section. Furthermore, comment (9) prowdes

g. The duty which the rule stated in this Section |mposes upon the
supplier of a chattel for another’s use is to exercise reasonable care
to give to those who are to use the chattel the information which the
'suppller possesses, and which he should realize to be necessary to
make its use safe for them and those in whose vicinity it is to be used.
This information enables those for whom the chattel is supplied to
determine whether they shall accept and use it.. Save in .exceptional
circumstances, as where the chattel,.no matter. how carefully dealt
with, is incapable of any safe use, or where the person to whom it is
supplied is obviously likely to misuse it, the-supplier of a chattel who
has given such information is entitled to assume that it will not be
used for purposes for which the information given by him shows it to
be unfit and, therefore, is relieved of liability for harm done by its
misuse to those in the vicinity of its probable use.

Next, comment (h) provides:

44

;-



h. There are many articles which are so defective as to be incapable
of safe use for any of the purposes for which they are normally fit or
for use in the manner in which such articles are normally capable of

. safe use, but which are safe for limited uses or if used with particular
precautions. If the appearance of such a chattel does not disclose its
defective condition, the supplier is under a duty to exercise
reasonable care to disclose its condition, in so far as it is known to
him, to those who are to use it, or to inform them that it is fit only for
these limited uses. or if used with the particular'precautions;

(Emphasis added). Flnally, comment (k) provndes

k. When warning of defects unnecessary One who supplles a chattel
to others to ‘use for any purpose is under a duty to exercise
reasonable care to inform them of its dangerous character in so far as
itis known to him, or of facts which to his knowledge make it likely to
be dangerous, if, but only if, he has no reason to expect that those for
whose use the chattel is supplied will discover its condition and realize
the danger involved. It is not necessary for the supplier to inform
-those for whose use the chattel is supplied of a condition which a
mere casual looking over will disclose, unless the circumstances
under which the chattel is supplied are such as to make it likely that
even so casual an inspection will not be made. However, the
condition. although readily observable, may be one which only
persons of special experience would realize to be dangerous. Insuch
case, if the supplier, having such special experience, knows that the -
condition involves danger and has no reason to believe that those
who use it will have such special experience as will enable them to
perceive the danger, he is required to inform them of the risk of which
he himself knows and which he has no reason to suppose that they
will realize. . -

| (Emphasis supplied).
Under these comments to Seetion 388, :the supplier must provide the
~information to persons who are in the foreseeable zone of danger.to pre\)ent harm
resulting from.‘ encountering the dangeroné eondjtion. That information must be |
supplied in a reasonable and adequate fashion o‘r.it is useless.A

In sum, this feetor in the sophisticated user analysis\ovenNheImingI'y weighs

in favor of the Plaintiffs in this case, as the magnitude of risk involved, in a situation
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invotving the inadequate labeling of hazardous materials, such as sodium bromate
in the form it was sold, is so great that those charged ~with properly labeling the
product and Warning of its dangers should never be excused for their failure to do
SO. |

6. The burdens on the Defendants to provide adequate and
effective warnings to the Plaintiffs are minimal at best.

At trial, several examples of warning labels on bags were shown to be
effective, prominently displayed, and economically feas'ibleforthe Defendants. The
alternatives that were shown at trial Were 'photos of bags with Ia‘helsl on the side
rather than rnerely the top. (R. pp. 147.8-‘1480, 1483, P.E)th.#1é-19, 20-23) and
_paIIets of shrink wrapped bags with stickers on the shrink wrap and the option of
'p|acing a larger yellow oxidizer placard onto the sides of each pallet of shrink-
wrapped ! sedigrn hrornate was dichssed. ' |

| Karen Messana, of Trlnlty Manufacturlng Itestlfled that there was nothlng

: keeplng her company from printing the same oxidizer yeIIow dlamond on the side

of the bags and that it could be done with no drfflculty (R p. 1172, II 13-23). John_ |

: Munson of Unrvar when shown sodlum sulfite bags wrth marklngs on the side,

testified that the labels are visible and able to be. read, from every angle. (R. p.
1483 P Exh. #23'. 'R p.908, 1.7-21). | |

Dr. Jerry Purswell testrfled that to stltch a Iabel onto the srde of a bag wouId '

be a very simple and that since the bags are stacked srdeways you would want to

have something that shows up anng the edge.” (R.p.954, |.4-p.955, 1.5). Unrvar, as

testified to by John Munson, had previous to June 1, 2004, as well as since then,
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sold to Engelhard chemical products with white Univar USA, Inc. stickers on outside
of the shrink wrapped pallets. (R. p. 1479, P.Ei(h.#19; R.p.901, .1-17). There is
absolutely no reason why Univar could not have Iabeled the shrink—wrapped oallets‘. :
of dangerous oxrdizers with a warning label just as easHy as they Iabeled it with their
corporate logo and other markings | o

As discussed earlier, it is not only feasib,le for the Defendants to adequately
Iabel} sodium bromate sold by thern but it is required : -The Defendants” were.
requrred by the OSHA HCA to provide adequate and effectlve warnings. Also
Univar expressly warranted that they would provide products complrant W|th OSHA‘ k
and DOT. The burdenon the Defendants to comply-wrth federal regulations:to fulfill ; :
contracts that they willfully enter'into_i is zero and' the -"evoonomic burden on the
Defendants to do-so.is cIea‘rIy inconsequential'or none,xistent.‘ Th|s factor, .along
~with all the other factors, weighs heavily ao'ainst the_ Defend'antsand demonstrates
that the magnitude of the risks involved in this case, along with the miniscule cost
to the Defendant corporations demanded that the befendants provide an eﬁeotiVe '
and prominently visible label, for the benefit of the Plaintiffs |

Based upon the above balancrng of the factors anaIysrs and a reasonable'
- cost/benefit analysis, it is clearthat when all of the factors are considered, each and
every one of themﬁweighs SO heav‘ily‘against the.Defendants that the Court should"
have ruled, as a matter of law, that the sophisticated user_ defense was not ayailabie ) ’
N orapplicable in this case and the’jury.should not have been permitted to co.nside“r

it as a legal defense to any of the Plaintiffs’ claims. .
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IV. IS THE SOPHISTICATED USER DEFENSE THE LAW OF SOUTH
CAROLINA AND, IF SO, DOES IT RELIEVE MANUFACTURERS,
SUPPLIERS AND DISTRIBUTORS, PARTICULARLY MATRIX, TRINITY

- AND UNIVAR, OF THEIR DUTIES TO WARN EVEN IF THE WARNINGS
ARE INADEQUATE? (ISSUES 7, 10, 11)

Ashas been previously briefed herein Defendants raised the defense of

sophrstlcated user in their pleadrngs and at trial based on Braqq v. Hi- Ranu 319

S.C. 531, 462 S.E.2d 321 (Ct. App. 1995), which dlscussed the defense and
referenced §388 of the Restatement (Second) of Torts: The _ragg case was riot
‘ _decided on that defense, however, and the decision never decl_aredl it to be the law

of South Carolina. ltis, therefore, dicta in that case and, to this day, there has not
‘been a single South‘CarOIina case that holds that the sophisticated user defense -

is recognrzed in South Carolrna in products liability fallure to warn cases. Therefore |

Plaintiffs submlt that the sophrstlcated userdefense is not the Iaw of South Carollna S

. and Judge Nicholson was in error when he charged the defense to the Jury

It is further submitted that even if- thls Court is inclined to ado.pt the
sophisticated use'r. defense as the Iavrr of South Carolina, the defense Vis still tota'lly‘
inappropriate to the facts of this case. ltis firmly the law in South Carolina that
manufacturers, suppliers, distributors, etc. have a duty to.WarnaII who come into o
contact with their products of the hazards of the products that they create and/or
sell. ltis also firmly established law in those states where the soohisticated user

- defense is recognized that it affords no defense at all if there is no warning given

or the warning that is given'to the sophisticated user is inadequate. In re varexa

Products Liability Litiqation; 489 F.Supp.2d 230, 273-274 (E.D.N.-Y.v2007); Leibowitz
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v..Ortho Pharmaceutical Corp., 224 Pa. Super 418, 307 A.2d 449, 459 (1973), |

" Theeke, supra o T : N
In this case ‘the warning that was on the sodlum. bromate in guestlon was

determlned to be madequate as evrdenced bythejury verdlcts agalnst Unlvar on the |
express warranty clalm; therefore,' the charge g|ven on.the sophlstlcated user
defense was not prooer-as ‘it did not instruct the jury that‘in order to apply' thel:
o defense that |tmust f|rstf|nd that the warnlngs were adequate Asaresult thejury |

'|nappropr|ately applled the defense to the neglrgence and |mpI|ed warranty of
;merchantablllty clarms to the prejudlce of Plalntlffs and rendered verdlcts mfavor\_g_ %

1

of the Defendants Forthat reason, those verdlcts in favor of the Defendants must e

L l»be reversed and verdlcts in favor of the Plalntlffs agalnst Defendants must be, o

) ‘entered

It is further the posmon of Plalntlffs that if thls Court deC|des to adopt the
‘”sophlstlcated user defense as the Iaw of South Carollna the seemlngly broad
appllcatlon and effect of. that defense as dlscussed and/or- suggested by. &a_gg
'supra should not be adopted but rather a much more narrow rule- should be

declared The adoptlon of the defense and the defrnltlon of |t should take into. -

| account the federal confllcts preemptlon problems .as well as the state legrslatlve

confllcts issue and be such that there wrll be no quest|on Ieft as to the effect of the .

| ‘;"defense on state and federal regulatrons Wthh lmpose dutles to warn and Iabel
‘ hazardous goods.‘. To adopt the broad VleW argued by Defendants at tr|al that -

~ allows a manufacturer, suoplier,' distributor.‘or employer to breach the publiclaws :
of the land and injure someone without.respons'ibility for his/her acts, _sure'ly»shoUId
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not be — cannot be — permitted. Tort cases play important roles in policing |
hazardous materials and in rhaking the world safer for all of us. No rule or defense
should ever be permitted to allow anyone to send through the stream of commerce
unlabeled goods, goods with no warnings whatsoever or goods with madequate
warnings in violation of Ieglslatlvely lmposed and cIearIy establlshed common law.
dutles and escape liability simply because |t is lucky enough to get it rnto the hands
of a sophisticated user before:it hurts someone..

It is with these thoughts and considerations in rnind that Plaintiffs respectfully
' request that this Court consider the issues in this case determine whether the
SOphrstrcated user defense should be the law of South Carolina and, |f SO, render
an opinion that cIearIy dellneates ina practlcal and sensible way how the defense
is to operate upon the dutres of manufacturers and supplrers to label and warn of

‘the dangers and hazards of products they manufacture.

V. The Courterred in granting the Defendants’wSur'nmary JudgmentMotion
as to Plaintiffs’ strict liability cause of action because the Plaintiffs
were “users” and/or “consumers” within the meaning and embrace of
S.C. Code Ann. §15-73-10 (2007)

~ The trial court granted summary judgment for Defendants on Plaintiffs’ strict
- liability claims, adopting the Defendants’ posrtlon on the definition of “user” for

purposes of the South Carollna Products Llablllty Act and holding Plarntlffs were not

“users” under that Act. (R. 624,,I|nes 15-18). This Court should reverse that ruling.
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Scope of Review
Summary judgment is appropriate where there is no genuine issue of

material fact, and itis clear that the ‘moving party is entitled to judgment as a matter

6f law. Rule 56(e), SCRCP; Bank of New York v. Sumter County, 387 S.C. 147, 691 ’

S.E.2d473 (2‘01 0); Russell v. Wachovia Bank, N_.A., 353 S.C'. 208,217,578 S.E.2d

329, 334 (2003). On review of an order grénting summary judgment, the appellate

court applies the same standard as thét used by trial court. Edwards v. Lexington

County Sheriff’'s Dep't, 386-S.C. 285, 688 S.E.2d 125 (2010); Wogan v. Kunze, 379
.~ S.C. 581, 585, 666 S.E.2d 901, 903 (2008). '

~The issue of interpretation of a statute is a queétion of l.aw.for the court.

.Catawba Indian Tribe of South Carolina v. S{ate, 372.8.C. 519, 524, 642 S.E.2d
751, 753 (2007). In a case raising a novel question of law regérding the .

ihterpretation ofa statute, the appellate courtis free to d_ecide the qUestion with no

particulér deference to the lower court- New York Times Co. v. Spénanb‘urq County

Sch. Dist. No. 7, 374 S.C. 307, 309, 649 S.E.2d 28 29 (2007); Inre Hospital Pricing -~

‘ ‘Litiqatioh’, King v. AnMed Health, 377 S.C. 48, 659 S.E.2d 131 (2008); _In re

Campbell, 379 S.C. 593, 599, 666 S.E.2d 908, 911 (2008). See also Fields v. J.

Haynes Waters Builders, Inc., 376 S.C. 545, 658 S.E.2d 80 (2008) (the Supreme

Court reviews questions of law de novo). : . S
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Plaintiffs were “Users” for Purposes of S.C.y Code Ann. § 15-73-10
The trial court ruled that the Plaintiffs were not “users” or "‘consumers” for
-purposes of South Carolina’s Defective Product Act, S.C. Code Ann. § 15-73-10
‘(2007), and accordingly granted summary judgment to all Defendants as to this
claim. This Court should reverse this ruling and, remand for a new trial on

Defendants Irablllty to the Plaintiffs under the Act.

Sectlon 15-73-10, entltled “L|ab|I|ty of seller for defectlve product,” adopted

| Restatement (Second) of Torts § 402A and. prowdes in pertment part;
(1) One who sells any product in a defectlve condition unreasonably
‘dangerous to the user or consumer or to his property is subject to

liability for phyS|caI harm caused to the ultimate user or consumer, or
1o his property, if . :

(@) The seller is engaged |n the busmess of selling such a product .
and .

(b) It is expected to and does reach the user or consumer W|thout
substantial change in ‘the condition in which it is sold

| S.C. Code Ann. § 15-73-10 (1976 as amended) (emphasrs added) This section
imposes strict liability upon the manufacturer and seller for an injury to any user or
consumer caused by its product if the product is expected to and does reach the
user or consumer W|thout substantial change. g |

“The Act does not expressly deflne user or consumer.” The tr|aI court ruled L
that the Plalntlffs were not “users or consumers” of the product or the warnings
requlred by state and federal law so that,the Defendants were not liable to them

under the Act. This ruling is contrary to established authority under Section 402A.
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First, under a strict, literal construction of the Act, the Plaintiffs were users of
the inadequately labeled sodium bromate. As employee's of the industrial purchaser
of the chemicals, thePlaintiffs were the very users and consUme‘rs for whom the
warnings on the volatile and explosive hazardous workplace product were, and
~ should have been, intended. The Defendants provided the sodium bromate to
Plaintiffs’ employer for eventual use in manufacturing proce-'sses run in the
employer’s plant. Defendants p_rovided the sodium bromate in significant quantities
and on pallets that were intended to be stored and mov‘ed'a’bout in the plant until
needed for later use in the employer’s ch_emical process. The warnings required to

be placed on the bags Were intended and necessary to alert the buyer/employer’s'

employees that the bags contained highly combustible and volatile material sothat .

“any-and all employees who might be responS|ble for storing, handling and moving
. the pallets of bags would recognize what they were and the danger they, ‘
represented so that the employees could treat the pallets of bags accordingly
. As prewously argued, the OSHA standard applicable in this ‘case was '
enacted to protect employees from the dangers of hazardous chemicals and ‘when'
‘suppllers subject to the OSHA standard farl to meet thelr burdens under that
standard, the employees are not adequately protected and serious harm may befall'
them. OSl-IA promulgated the Hazard Communication Standard (HCS) “to ensure
that the hazards of all 'chemicals produced or imported are evaluated, and that
information concerning their haiards is transmitted to employers and'employees.”
29 C..F.R.‘§ 1910.1200(f)(3). “Suppliers”'must be included |n this Regulation to ‘
ensure that information doesl flow from the manufactu'rer to the user and that the",
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labeling system is to serve as an immediate warning and as a reminder of the.more
detailed information provided in other forms. 1d. at 53301.
Under the trial court’s ruling, the warn'ings were meaningless and directed at

no one. The individuals who encounter the pallets in transit would be “mere -
bystanders” who did not enjoy any benefit of the product s0 that the warnings were
not meant for them The buyer's management never actually encountered the
_pallets and did not work around them; the warnlngs could not have been meant for
them, except as they would have been passed on to the workers who actually did
work around the pallets Under the literal constructron of § 15- 73 10, these Plaintiffs
- were precrsely the © users " and “consumers’ for whom the warnrngs were mtended
Furthermore the comments to Rule 402A further support the V|ew that the
- Act applles to employees such as the Plarntn‘fs The Act expressly adopts those
- comments as the expression of Ieglslatrve intent.in enacting the Act. See S.C. Code
~ Ann. § 15-73-30 (2007) (“Comments’ to_ § 402A of the. Restatement of Torts,
Second, are incorporated herein by reference thereto asthe legislative intent of this
- chapter.”) Comment (/) provides:

I. User or consumer. In order for the rule stated in this Section to
- apply, it is not necessary that the ultimate user or consumer have

acquired the product directly from the seller, although the rule applies

equally if he does so. He may have acquired it through one or more

intermediate dealers. ltis not even necessary that the consumer have ..
- purchased the product at all. He may be a member of the family of the

final purchaser, or his employee, or a guest at his table, or a mere

donee from the purchaser. The liability stated is one in tort, and does "

not require any contractual relatlon or privity of contract, between the
plaintiff and the defendant.

* % %
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“‘User” includes those who are passively enjoying the benefit of the
product, as in the case of passengers in automobiles or airplanes, as
well as those who are utilizing it for the purpose of doing work upon
it, as in the case of an employee of the ultimate buyer who is making
repairs upon the automobile which he has purchased.

Restatement (Secon,d) of Torts § 402A, cmt. (/). Under this comme‘ht the terrhS'
~ “user or consumer” includes the final purchaser's employee, and even those
“‘passively enjoying the benefit of the product.” Industrial workers, such as the
Plaintiffs, owe their very employmeﬁt to- alnd thus paesively enjoy the benefit of _
each industrial produef the employer purchases and uses'iﬁ pursuit of its

manufacturing processes. Each employee is a constituent part of the employer's

P

~ collective enterprise, and are the very users of the Wafnings' fe__quired to be pl,aced |
on the product.ﬁ,,,' | | | N |

Comment (o) is addressed to caveat (1) to § 462A, and‘ expla‘i[ns that the ALI =
e;;‘p)ressed‘ne opinion en whether Section 402A shAouId be applied t;) “persons. other
than users or cen'eur;nefs.” Comment (o) provides: |

Thus far the courts, in applying the rule stated in this Section,
have not gone beyond allowing recovery to users and consumers, as
those terms are defined in Comment /. Casual bystanders, and others - -

~who may come in contact with the product, as in the case of
employees of the retailer, or a passer-by injured by an exploding .
bottle, or a pedestrian hit by an automobile, have been denied
recovery. There may be no essential reason why such plaintiffs
should not be brought within the scope of the protection afforded,
other thanthat they do not have the same reasons for expecting such -
protection as the consumer who buys a marketed product; but the
social pressure - which has been largely responsible for the
development of the rule stated has been a consumers” pressure, and
there is not the same demand for the protection of casual strangers.

Restatement (Second) of Torts § 402A cmt. (o). Importantly, comment o does not

indicate that’ even' casual bystanders or casual-strangers are not within the
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protections of Séction 402A, but rather exblains that during the early 1960s (when
Section 402A was developed) there was not judicial support for strict liability in fort
Ato cover “casual’ victims of what was perceived at the time to be liability vgrounded
in warranty claims. | |
Howeve;, even under cOmmgnt‘ (0), these Plaintiffs would»bei within tlfle
definition of “user or consumer” for purposes of Section 402A. Welders working
within close proximity to hvigHIy flammable and explosivé material their empldyer

purchased for use in the corporate enterprise are hardly “causa strang‘ers”} or
“bystanders” .with respect to the hidden risks embedded Within the hézardoUs
workplace s'ub‘stance. These Worl;ers arethe very pofential victirﬁs for wh;)se benefit
| prodl_Jcts liability law in general, and Section'402A in pértic‘ular, injppses the duty on"
éellérs 6f éUch dangerdusvprod’uct_s to“‘providé full, fair. andvadequaté warnings of the '.
" hazards lurking within that product. - | |

| Comrhent (0) notes that the retailer’s e.mployees who “c':asuially” come iﬁ
contact Wifh‘the product hé\)e been denied c..overage. Suqh an example, howev‘er:
is a far cry frdm industrial weiders ét an iﬁdustrial pI‘ant:whose»work necessarily
exposes them to the hid'd_en riéks of hazardous industrial perducts'.’that have
insufficient warning labels. Those employees are the very persons who must be .
warned about the dangers qf the prbduct' so that they will treat the product with |

| apprbpriate caution. They are the very “users.or consumers” of the product label -

deséﬁbed in comment /. A
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South Carolina’s appellate courts have not explicitly addressed the definition
‘of “user or consumer” for purposes of Section 402A. However‘;. several cases are

instructive and should be examined.

In Marchantv. Lorain Div. of Koehring, 272 S.C. 243,A251 S.E.2d 189(1979), -
two workers were riding in a bucket suspendedfrom a cable on a crane. The
crane s operator extended the boom beyond the Iength of the ‘cable, causing the
crane to “double block,” the cable to snap, and the bucket to crash to the ground.
The Court aIIowed warning and desrgn defect claims under the Act to proceed

agalnst the crane’s manufacturer, relylng upon Pike v. Houqh Co., 2 CaI Rptr 629,

467 P.2d 229 (1970) The Marchant Court descnbed the workers in the bucket as’ )
“‘users’ although the workers only passrvely related to the crane that was operated '
by someone else, stating: -

Moreover, there was no showing that the appellant, Marchant,
was cognizant of the crane’s tendency to two block when he boarded
the bucket. Therefore, a jury issue was created as to whether Lorain
was liable in strict liability for its failure to warn a_user such as-

- Marchant of the possible hazzard. S

1272 S.C. at 248, 251 S.E.2d at 191 ‘(ernphasis added). In fact‘,‘ the defect in the
crane placed the workers in the bucket at greater risk than the crane’s operator, just
as the inadequate warnings in this case placed the welders at greater risk than the

‘ workers who placed the pallets beneath those workers or the employees who

utilized the product in the productlon process. Marchant supports application of

Sectlon 402A to the lnjured Plaintiffs in this case and the finding they were users of

the product for purposes of the required warnings.
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In Bray v. Marathon Corp., 356 S.C. 111, 588 S.E.2d 93 (2003), the Supreme

Court found the employee in that case who suffered emotlonal injury from watchlng
a coworker belng crushed by a defectlvely designed and manufactured machine
was covered by Section 402A. The Court held the bystander analysis under Kinard

v. Augusta Sash & Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985) does not apply

to a strict liability cause of acti'on, stating:

. We find the Court of Appeals. properly concluded that the
bystander analysis of Kinard does not apply to a strict liability cause
of action. A user of a defective product is not a mere bystander buta -
primary and direct victim of the product defect. Accord Kately v.
Wilkinson, 148 Cal.App.3d 576, 195 Cal.Rptr. 902 (1983) (plaintiff,
who was owner and driver of boat that killed daughter’s friend,
"allowed to proceed on products liability claim as user of product);

~Gnirk_v. Ford Motor Co., 572 F.Supp. 1201 .(D.S.D.1983)
(manufacturer owed independent legal duty to plaintiff due to status
- . as user of car involved in accident, rather than as bystander).
Because § 15-73-10 limits liability to the user or consumer, there is no
need for a limitation on foreseeable victims to avoid disproportionate
liability as was found necessary in the bystander setting. It is not -
unreasonable to conclude the user of a defective product might suffer
physical harm from emotional damage if the use of the product results
in 'death or serious injury to a third person, |rrespect|ve of the
relationship between the user and third person.

Bray, 356 S.C. at 117 588 S.E.2d at 95-96. The Court noted that “If the Act is to be
amended so as to provide for the requirement of aclose relatlonshlp in the context
of a strict liability cause of action, this must be accomplished by the Iegislattjre, not
the court.” Bray, 356 S.C..at 117, n. .6, 588'AS.E.2d at 96, n. 6. Bray doee not
preclud‘e recovery fo-‘r the workers in the case §u_b judice. In fact, Bray su.;l)ports the
e.rgument that Pleintiﬁs, who were ptimery‘and direct victims of the defective

\ .
warnings, were more than “mere bystanders” for purposes of the Act.
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Cases from other jurisdictions are also instructive on this issue. For instance,

in Martin v. Survivair Respirators, Inc., 298 S.W.3d 23 (lVlo. Ct. App. 2009), Derek

Martin, a firefighter, died trying to rescue a fellow firefighter (Morrison) who was lost
inside a burning building and Martin’s family sued the manufacturers of the
firefighters’ equipment, Survivair Respirators; Inc. (“Survivair”) because of alleged '
malfunctioning of equipment that contributed to Martin‘s death. The equipment, call - |
.aPASS alarm was designed to activate and emit a loud screechlng sound anytime
the wearers were motionless for a period of twenty seconds or more. The fellow
‘firefighter S PASS alarm falled causmg Martin to lose him and to ultlmately die of
smoke inhalation while trying to Iocate and ‘rescue the fellow firefighter. The
‘Missouri Court of Appeals noted Missourl had adopted Sectlon 402A:
' Here the PASS dewce has an mtended purpose to sound an
alarm when a fireflghter has been motionless for a period of twenty
seconds. This is to alert the others'in the Rescue Squad that one of
-their men is.down. It is these others who need the alarm in order to
find the man who is down. This is exactly what the PASS device was
designed to do. Once the alarm sounds, the firefighter wearing the
.device takes no part in its use, rather it is the others who use the
- device to find him. Martin, as one of the other firefighters seeking to
" locate Morrison, relied on Morrison’s PASS-alarm to sound in orderto
find him. Thus, Martin was the “ultimate user” of Morrison’'s PASS
-alarm.
298 S.W.3d at 32.
In the case sub judice, the Plaintiffs who were in the vicinity of the dangerous
materials were the “ultimate users” of the warnings that should have been properly
placed and visible on the bags of sodium bromate. Those warnings were required

to alert those who encountered 'the‘pallets that the bags contained material that

would explode if exposed to flame, including red-hot sl_ag byproduct from welding.
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In Wirth v. Clark Equipment Co., 457 F.2d 1262 (9th Cir. 1972), the plaintiff
was a longshoreman on the waterfront at Portland, dregon, whose duties required
him to work as a part of a crew attending a thirty—ton rnotor driven wheeled vehicle,
known. as a van carrier. Clark Equipnﬁe‘nt Corhpany had manufactured the van
carrier and had sold |t to Matson Navigation Company, in whose service it was

-being operated at the time of the accident. Much of the cargo transported by
Ma'_tson s ships was packed in Iarge wooden vans (or contarners‘or boxes) whose
.dimensions were approximately 24' x 8 x 8', and Whose Ioaded weight was many -
tons. The carrier'concerned was deéigned and man'u‘factupred'.for the purpo'se” of
straddling such a van, Iiftintg it from 'a fIat bed trailer-,or from‘.‘t’h‘e patrendent:'or.from.
the top of another van, and transporting it to another Iocation in the waterfront area
Such work reqwred that the ¢ carrier be a Iarge and heavy machine The carrier 26 g
feet Iong, 13 feet wrde and 18 1/2 feet high. The carrier could travel at speeds up .
to 20 mrles per hour The operator sat inacab at the rear of the top of the vehicle
‘near the motor A representative of the defendant testified that this iocation of the' k
cab was considered to be the best place to facilitate the ability of the operator to
- drive the carrier a.nd handle the containers. However, ‘b,eoause'of the Iocation of the
cab, the forward view of the driver was seriously limited to the extent that he oouid-
not see the grou'nd for a distance of 5;1 '9"in front of his right front wheel. There was
testimony to the effect that similar carriers “kept running into things,” Aand th‘at Iight '
"poles and fire hydrants located in their areas of operatio_n' had to be protected by |

buffers of concrete or steel.
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The carrier did not contain Wheel guards, or “cow catchers,” nor did it contain
mirrors or closed circuit TV cameras and monitors for the purpose of enhancing the
- operator’s forward vieion, and the testimony was conflicting as to the practicabiltty
of such safety installatione'on this machi"ne. The noi_se ofthe engine could be heard
all over the yard’, a taot that provided a constant reminder of the carrier;s‘ prese.nce,
bu.t not necessarity ofits approach. The testimony indicated that Matson had affixed
a bell to*the oarrier that wae actuated when the vehicle Was in. motion-, but this bell
could not be heard if the motor was turnlng faster than idling. |

" The pIalntlff’s functlon was that of a “block man whose duty was to
~ disengage or engage the fasteners that held a van securely on a traller in order to
facrlltate the carrier in hftlng the van from the traller or |n deposmng it thereon Thus
.. the plaintiff's work requilred h|m regularly to be in close prOX|m|ty to the carrier. |
On the day of the acoident, the crew had oompleted. its aesignm.entsf_or the
“day, ,and the driver was in‘{'procees of moving the carrier to t‘h'e pa‘rkingl area.' His

route took him the Iehgth of a 30'-foot Wide aisle that was 'formed by.the locations
~of two rows ot vans. As-’the .dri;ver»turned. to enter this 'corri‘dor', he could see the
length of it and did not observe the plaintiff; after he had proceeded the entire length
of the corridor and had parlged the carrier, he tearne'd that hi‘s right tront"wheelhad
run over the plaintiff, inflicting severe injuries-that included.the Ioss of aleg. The
evrdenoe lndlcated that at the time the carrier proceeded down the corrldor the
plalntlffwas leaning against one of the vans that formed the corrldor and was havmg

-a smoke.
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The plaintiff sought recovery on the basis of‘negligence in the design and
manufacture of the carrier, and strict liability by reason of thé manufacture and sale
‘of a carrier that was in an unreasbnably dangerous and défective coﬁditidh.“At the
“conclusion of the trial, the judge submitted to the jury»kt:hef iésue Qf negligence (and
a verdict for the defendant resulted), but he withdrew from the jury the matter of

strict liability, ruling that, as a m.étter‘of law, the plaintiff could not r‘eco.\'/.er"on that

basis.
~ The Ninth Circuit, applying Oregon law, reversed, stating:

The plaintiff in this case was not a “casual strahger." He was
an employee of the purchaser of the machine; his duties as block
‘man were an integral part of the functioning of the machine;-he was .

- obliged to work in close proximity to the machine; and the safety
deficiencies that the trial court found to exist in the carrier-created a
particular hazard to a person in the plaintiff’s posmon A trier of fact , .
could readily have found that the plaintiff was é user” of the machine
and that he was no more a bystander than was the drlver

Wirth v. Clark Equmment Co 457 F.2d at 1265
| Like the plaintiff in M, the Plaintiffs in. this case were not .“casuall ,
bystanders” or “casual stréngeis” to the product and .the‘ wa'rnings that sh‘buld‘ have
been placéd in compliance with state and'federal law. The defeét in the product
(I‘ack ofan adequéte warning) jéopard ized these Plaihtiﬁ; ﬁrégisgly because of their
close proximity to the paIIAéts éﬁd their use of welding 'and: cutting machinery fhét
-could ignite the sodium bromate. It 'sim'ply makeslv.no sense to hold that these

Plaintiffs are not “users of consumers” of the warnings required for the product for .

purposes of South Carolina’s 'Products Liability Act. See also Anderson V. Smith,

180 Wis.2d 470, 514 N.W.2d 54 (Ct. App.1993) (the “user”'of {he product includes
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'any oerson who the manufacturer would reasonably foresee coming into contact
with its hazardous product; if the prod'uct presents' a risk to a third person
foreseeably endangered by the expected use of the product, additional warnings to
" remind the tmmediate user of the‘.-Iatent danger to others may be required).kAs
‘comment I explains, “[i]t is not even necessary‘that the consumer hav'e' purchased
the product at all. He may be a memoer of the family of the final purchaser, or his
emptoyee, or a guest at his table, or a mere donee from theourchaser.” (Emphasis
" supplied). |

Accordingly, this Courtlshoul_d hold that the Plaintiffs were “users or
consumers” for purposes of‘ strict liability unde‘r Section 402A wit‘h regard to
Defendants’ products and the warnrngs that were required to be onthe product The.
Court should reverse the trial court s grant of summary Judgment for Defendants ‘
‘and should remand the matter a trral by ajury on Plalntlffs clarms under Section 15-

73-10.
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CONCLUSION

For the reasons stated this Court should reverse the trial court’s ruling

regarding the sophisticated user defense, the verdicts for Defendants on Plaintiffs’

‘negligence and implied warranty claims, and the order granting summary judgment

for Defendants on Plaintiffs’ strict liability claims. The Court shpuld remand the

'méttevf,for entry of judgment for the Plaintiffs on the negligence and strict Iiability

claims in Iight of the jury’s verdicts, ahd for a new trial on the strict liability claims.
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