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STATEMENT OF ISSUES ON APPEAL 

1. The Court erred in charging the sophisticated user defense applied to the 
negligence and implied warranty claims against Matrix and Trinity because 
that state common law defense was preempted by the federal regulatory 
schemewhich impqsed onthe def~ndants a specific duty to label the sodium 
bromate in accordance with the applIcable federal regulations, including in 
particular the OSHA Hazardous Communication Regulations (29 C.F.R. 
§1910.1200). 

2. ' The Court erred in charging the sophisticated user ,defense applied to the 
neglige'nce and implied warranty of merchantability claims against Matrix and' 
Trinity because that state common law defense was precluded by and is 
inconsistent with South Carolina'sexpres~ regulatory adoption of the federal 
OSHA regulations which created an ,independent state, duty to warn. 

3. The Court erred in charging the sophisticated user defense because, under 
the facts of the case, the defense was inapplicable as Plaintiffs'/Appellants' 

, claims under the negligence and implied warranty of merchantability cause~ 
of action were based upon the Defendants' failure to place the yellow 

, oxidizer labels on the sodium bromate in such a way that the labels were 
readily visible and/o~prominently displayed as required by state andfed,eral 
regulations. ' 

4. The Court erred in charging the sophisticated user defense applied to the 
negligence and implied warranty of merchantability 'claims against Univar 
because by contracting with and warranting to Engelhard' that each and 
every . shipment of sodium bromate to Engelhard would comply with all 
applicable federal and state statutes and, regulations and, specifically that 
each bag of sodium bromate would be marked and labeled in accordance 
with DOT and OSHA regulations, Univar expressly assumed the duty the 
defense would abrogate. 

5. The Court erred in charging the sophisticated user defense applied to the 
negligence and implied warranty claims against Univar because Univar either 
waived the defense by its contract with Engelhard or was estopped, as a' 
matte'r of law, from claiming the defense because it expressly undertook a 
duty to warn the employees of Engelhard about the nature, of the sodium 
bromate by contracting and warranting that each' and every bag of sodium 
'bromate would be marked and labeled in' compliance with all applicable 
federal' and statestatutes arid/or regulations, specifically DOT and OSHA 
regulations. ' 
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6. The Court erred in charging the sophisticated user defense applied, to the 
negligence and implied warranty claims against Univar as Univar had by its 
own actions of contracting and warranting to Engelhard. that it would mark 
the goods with appropriate hazard warnings in compliance with DOT and 

, OSHA regulations and that entitled Engelhard to solely rely upon Univar's 
labels to waro itsemployees of the hazards of the materials. 

- - .- -. ~ ~ ",=- '. --- - - '=-

7. The Court erred in charging the sophisticated user defense applied to the 
negligence and implied: warranty of merchantability claims against Matrix, 
Trinity and Univar inasmuch as they were not, as a matter of law, entitled to 
the defense upon the facts of. this case. 

8. The Court erred in charging the sophisticated user defense applied to the 
claims of negligence and implied warranty of merchantability against Matrix, 

, Trinity and Univar because the evidence, when weighed against the six (6) 
factors as set forth in Goodbar v. Whitehead Bros., 391 F. Supp.552, 557 
(W.O. Va. 1984), ,precludes its application as a matter of law. 

9.': The Court erred in charging the sophisticated user defense applied to the 
negligence and implied warranty claims against Matrix, Trinity and Univar 
because the sophisticated user defense is not the law of South Carolina. 

10. The Court erred in its charge upon the sophisticated user defense 'because 
it failed to instruct the jury that if it found thatthe warning labels on the bags 
of the sodium bromate were inadequate, the sophisticated user defense 
could not be applied to defeat any of the Plaintiffs' causes of action a,lIeged ' " ' 
against any of the Defendants. ' 

11. The'Court erred in charging the sophisticat~d user defense applied to the 
negligence and implied yvarranty of merchantability claims against Matrix, 
Trinity and Univar because the charge was inapplicable, as a matter of law, 
due to 'the fact that the warning label,s were inadequate' . 

. 12. The Court erred in granting the Defendants' Summary Judgment Motion as 
to Plaintiffs' strictliability cause of action because the Plaintiffs were "users" 
and/or "consumers" within the meaning and embrace of S.C. Code Ann. § 15-
73-10 (2007). 
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STATEMENT OF THE CASE 

On July 18, 2005, Keith Black and Channon Black (Blacks), and Curtis Martin 

and Tina Martin (Martins), commenced their cases against the Defendants, Univar 
- -, 

USA, Inc. (Univar), Trinity Manufacturing, Inc. (Trinity) and Matrix OutsourCing,LLC 

(Matrix), by filing a Summons and Complaint seeking damages for personal injuries 

'and loss of consortium res~lting from a fire that occurred at the Engelhard plant i'n 

Seneca, South Carolina, on June 1, 2004. 

Subsequently, on January 11,,2006, Plaintiffs, Scott Lawing and Tammy 

Lawing (Lawings), filed similar'Complaints against the same three (3) Defendants 

. 
for Mr. Lawing's personal injuries and Mrs. Lawing's loss of consortium damages 

resulting from the same fire. 

All the Complaints were duly served upon each of the Defendants in a timely 

manner, and the Defendants timely filed their Answers denying liability as to all 
" .. , 

causes of action. Although Matrix initially pled the "Sophisticated User" defense~ 

, Univar's initial pleadings failed to do so . 

. .The cases were designated as complex and assigned to the Honorable J. C. 

Nicholson,Jr. who, upon his own motion, consolidated the cases for discovery and 

trial and also bifurcated the trial as to liability and damages. 

As discovery and trial preparatio~s progressed, both Plaintiffs and 

Defendants amended their ple~dings, with the consent of all other parties, and the, 

cases proceeded to trial upon the Amended Complaints of the Plaintiffs filed 

September 29, 2008, the Amended Answers of the Defendants, Trinity and Matrix, 

filed October 10, 2008, the Second 'Amended Answers of Univar filed September 
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,16, 2008, and an' oral denial by Univar of any liability for Breach of Express 

Warranty, which Univar's Third Amended Answer, filed on November 24,2008, was 

merely filed to record. 

The initial Complaints pled three (3f causes' of a-ction, to-wit: (1) StriCt 

Liability; (2) Negligence and (3) Implied Warranty as to all three (3) Defendants. 

The Amended Complaints also pled the original three (3) causes but added a fourth , . , 

cause of action based upon Breach of Express Warranty as to Univar. Univar's 

Second Amended Answer added the Sophisticated User defense and, as previously 

'set forth, its Third Amended Answer formally denied ,'the Plaintiffs' Breach of . 

Express Warranty claim. 

On October 2 and 3, 2008, the Court heard Summary Judgment and other 

dispositive Motions filed by the Defendants and issued its Order upon the record as, 

to each of the Motions. The Court granted the Defendants' Motion fo'r Summary 

Judgment on the Strict Liability claims holding that the Plaintiffs were not "users or 

consumers" within the meaning of those terms as contained in S. C. Code Ann., 

'. " 

§15-73-10 (2007); however, it denied Defendants' Motionsfo'r Summary Judgment 

based upon the Sophisticated User defense holding that there were questions of. 

fact for jury determination as to the application of that defense. 

Univar's Summary Judgment Motion as to the Plaintiffs' Breach of Express 

Warranty claims was also denied as the Court held that under Rule56, as a matter 

of law, that the contract between Engelhard was formed by the language as set 
., 

forth in Engelhard's purchaseorder (R p. 1465, P. Exh.#14;p. '1541, D. Exh.#100). 

The Court further held that, based upon that document, an express warranty existed 
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that Univar would mark the goods in accordance with the requirements of OSHA 

and DOT. 

Prior to the start of the liability trial, Plaintiffs Keith Black, Curtis Martin and 

Tina Martin settled with Defendants,OTrinity and Matrix; however, theOLawings were 
• I' • 

unable to resolve -their claims against Trinity and Matrix. Because the cases had 
. . . . 

been consolidated, and notwithstanding that Black and the Martins had settled with 

Trinity and Matrix, the trial was conducted as if all three' (3) of the Plaintiffs were 

proceeding against all three (3) Defendants upon' alJ remaining claims pled . 

. The liability trial began on 'October 20, 2008 and ended'on November 17, 

2008, with jury verdicts in favor of all Plaintiffs against Uriivar on the clairt:l for 

Breach of Express Warranty and in 'favor of Univar;Trinityand:Matrix on the' 
e ' 

remaining cal:Jsesof a9tion. The Trial Judge then set thedamages.trial to begin 

December 1, 2008, before the same jury for the purpose,_ of assessing damages 

against U~ivar. 

On November 26,2008, Univar app~aled. from the liability trial and the orders 

denying motions made following the liability trial. On December4', 2008, this Court 

held that appeal in abeyance pending resolution of trial on dahl'ages., 

On November 26, 2008, all parties filed post-trial motions; Appellants Scott 

and Tammy Lawing filed post-trial motions against Trinity an'd Matrix. The Court 
"I ' 

denied the Motions by order filed on December 3, 2008. Univar thereafter filed and 

served a notice of appeal. The Lawings filed and served a Notice of Gross-Appeal 

to this Court on December 30, 2008 as to all Defendants; Trinity, Ma~rix and Univar. 

Black and the Martins also filed a Notice of Appeal with the Court on December 30, 
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2008, solely as to Univar. 

Following initial briefing, all Plaintiffs resolved their claims with Univar. Thus, 

the Lawings became the primary appellants and Trinity and Matrix became the only 

respondents in this appeal. On June 11", 2012, the Court issued an order that the 

Lawings' appeal against Trinity and Matrix continue. 

Because the settlement with Univar greatly reduced the issues before the 

Court, and further limited the material relevantto the remaining issues, counsel for 

the Lawings and for Trinity and Matrix have worked .. towards providing a'n' 
. :1 ~ 

appropriate record for the Court arid to edit their briefs :accordirigly. 

FACTS 
,',. ). 

On or about June 1, 2004, the Plaintiffs, Scott Lawing an'd Keith Black, were 

working for Eng'elhard Corporation at its plant in' Ocon.ee County, South Caroiina, 

and were part of a hand-picked maintenance crew, or team, along with Plaintiff 

CurtisMartin, a contract employee thro'iJgh Fluor Daniel,with the purpose o'f cutting' 

out and replacing condensate pipe during the plant's annual.shutdownweek, which 

began on that date (R. p. 1499, D.Exh.#12; R.p.988, 1.21-p.989, 1.2; R. p. 1007,11.8-

13; p.1 008, 11.10-12). The project upon which the Plaintiffs were working was critical 
" . 

to the operation of the, Engelhard plant, as almost all.of the plant's operations were 

dependant orithat pipeline being operational. As a result, the plant was unable to ' 

conduct most of its business or operations until the project was completed. Before 
, . . ,. 

any work commenced Scott Lawing and Steve Knox, the crew's lead, saw several 

pallets of bags in the area where the work was to be done and looked at the bags 
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, I 

. but did not see a yellow oxidizer label that was required to be on the bags by DOT 

and OSHA regulations (R.p.820, 11.14-22; p.1 025, 1.1-p.1 026, 1.2). Prior to the work 

commencing, a hot work permit was issued by Tim Wald stating that the area had 

been cleared of all dangers (Rp.986, 1.18-p.987, 1.6). 

As part of the job, Plaintiffs were using a cutting torch to cut ~ut sections of 

the condensate pipe, which was approximately seventeen (17). to twenty (20) feet 

abovethefloor(R p.1504, D.Exh.#15; Rp.988, 1.21-p.989, 1.2; p.1030, 1.16-p.1031, 

1.9). During the course of approximately two hours of the work, Plaintiffs had slowly 

moved down the condensate pipe a distance of approximately twenty-five (25) to 

thirty (30) feet from the starting point to a right turn in the pipe and the aisleway (R ' 

p. 1498,P.Exh.#110; p. 1499, D.Exh.#12; p. 1504, D.Exh.#15). It was at this point 

in'the course of the job t~at a piece of slag from the ,cutting operati'on evidently 

lar:Jded on one of the 36 or more bags of the sodium bromate that w~s stacked on 

one of the 'pallets, in the same condition and' co~figuration as they wete when 

delivered to Engelhard (Rp.844, 1.25-p.845, 1.14; p.848, 11.6-11; p.857, 1.13:-p.858, 
" " 

1.4; p,869, 11.8-18). Although no one is ?bsolutely sure how much sodium bromate 

was in the aisle, the best evidence suggests that there may have been as much as 
. ' 

10,000 Ibs. of the product involved in the fire (R p. 1499, D.Exh.#12). Apparently, 

when the slag landed onto or nE1ar one of the bags it caused the bag to b~gin 

burning and in a matter of seconds the sodium bromate oxidized the burning bag' , 

thereby expanding -the highly exo-thermic reaction to all of the other bags and 

creating a fire ball that engulfed the Plaintiffs in the pipe ra~k (Black) and i~ a man 

lift (Martin and Lawing) (Rp.991, 1.22-p.992, 1.25; p.1004, 11.2-14; p.1032, 11.1-12). 
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As a result, each of the Plaintiffs suffered severe burns and other injuries, which 

have totally' disabled them and rendered them in need of substantial medical care 

(physical and psychological) fortheremainderoftheir lives (Rp.969, 1.3-p.970, I. 11; 

-
p.1005, 11.2-18; p.1033, 1.18-1034, 1.4). ' 

At the time of the accident, Black and Martin had no knowledge of the " 

specific uses and dangers associated with sodium, bromate, but Lawing had 
., 

. ' 
assisted the operator of the processor on the night shift load the sodiu'ni bromate 

into the reactors and generally knew its purpose (Rp.994, 11.13-19; 'p:1 006, 11.10-17; 

p.1 018, II. 4-22)., Plaintiffs had, at the time of the accident, received Hazcom and. " 
" ' 

Hazmat training that taught each of them to' recogr:1ize warning symbols on 

packages of all the chemicals that would' be present in'the Engelhard factory, 

including sodium bromate (Rp. 985,11.3-12; p. 1003, 1I,.2-4;20-22;.p: 1018,11.7-15; 
, • I • ~, • , ., • 

. p.1132, 1.10-21). 

Sodium bromate is an oxidizer used by:Engelhard in ·the refinement of 
., , .-

precious metals, which when introduced to ? combustible material' and ignition,will 

cause the fire to erupt in an e~remely violent and dangerous fashion (Rp.785,'1.25-

p.788, 1.1). The sodium brom(;!te that is the subject of this litigation was contained 
. " 

in a combustible bag that acted as the fuel source for the, fire that occu'rred on June 

1, 2004 and was in the same condition at the time of the accident as it was when 

it arrived at the Engelhard dock, which was layer upon layer of bags of sodium 

bromate stacked upon woode'n pallets (Rp.785, 1.25-p.787, 1.24; p:844, 1.25-p.845, 

1.14; p.848, 11.6-11). The'Plaintiffs themselves were unaware of the exte,nt of the 

" ' 

dangerous reaction, as was Jimmy Norris, an Engelhard chemical engineer, who 
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had no idea that such an eruption as the one that occurred on June 1, 2004 would 

have been possible (R.p.866, 1.17-p.867, 1.20). 

The sodium bromate i,nvolved in the fire had been purchased by Engelhard 
. ---

from Univar pursuant to a "blanket"purchase order dated December 9, 2003 and 

issued to Uniyar on January 6, 2004, covering the anticipated needs of Engelhard 

for sodium bromate for the calendar year 2004 (R. p. 1541, D.Exh.#100; p.754, 

1.23-p.755, 1.11; p.760, 1.4-p.761, 1.6). The purchase o~der in question expressly 

stated: 

Acceptance .of this Order constitutes an express warranty by the 
Vendor that . . .' all goods to be provided hereunder shall be 
merchantable, fit for the purpose intended and of first quality, involve 
no unreasonable risk of injury or damage when used as intended, 
conform to all'speCifications and samples and be free from all defects 
in design, materials and workmanship .. 

(R. p: 1541; D.Exh.#100). Additionally, the purchase order stated: 

Vendor warrants that it is and will be in compliance with all applicable 
provisions of federal, state and local laws and the rules·, regulations 
and standards promulgated thereunder, including without limitation 
the following, as amended from time to time: (a) Occupational, Safety 
and Heaith Act of 1970. ' 

\ 

(R. p. 1541, D.Exh.#1 00). Also present on the purchase order was a clause that 

stated: 

Each package must be marked to comply with the Occupational 
Safety and Health Association' (OSHA) (29 C.F.R. §1910.1200) 
requirements· for packaging and. labeling anc~ the' Department of 
Transportation Code of Federal Regulations (CFR) 49 requirements. 

, . 

(R. p. 1541, D.Exh.#100; p.755, 11.16-24; p.762, II. 7-21; p.911, 1.25-p.912, 1.10). 

This clause was included in the. purchase order because Engelhard completely 

depended on Univar to properly label and package the sodium bromate in 
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accordance with OSHA and DOT regulations, with the purpose of warning 

Engelhard's employees (Rp.763, 1.7~p.764, 1.7; p.765, 11.3-11 ;p.766, 11.14-25; p.913, 

1.12-:p.914, 1.2;p.1101, 11.11-24). The purchase order also provided: 

This purchase' order is subject to the provisions on the face hereof 
and the instructions, terms and conditions on the reverse side. 
Please review them carefully. They will constitute our contract unless 
we agree in writing to changes or additions. 

(R. p. 1541, D.Exh.#100). 

On January 15, 2004, the shipment of sodium bromate that Engelhard had . . 

ordered from Univar left China with a final destination of the Engelhard receiving 

dock (R p. 1496, P.Ex.#100). The shipment reached the portof Charleston on 

February 6, 2004 and remained there untii February 13 at which time it was shipped 

by Trinity overland by Old Dominion Freight Line, Inc: directly to the Engelhard 

facility in Seneca, South Carolina (R p. 1475, P.Exh.#16; R p: 1569, ~~Exh.#114; 

R p.971, 11.17-19). Engelhard received an invoice for this shipmentthatwas dated 

February 16, 2004 (R p. 1476, P.Exh.#17). The sodium bromate was purcha~ed 

by Engelhard from Defendant, Univar, USA, Inc: who, in turn, ordered it from 

Defendant, Trinity Manufacturing, Inc. Trinity, in turn, utilized its sister company 

Matrix Outsourcing, LLC, t~ import the sodium bromate from China to the port of 

Charleston where it was delivered·by agreement between Trinity and Univar directly 

to Engelhard, with Trinity payingthe over-land freight bill from the port of Charleston 

to Englehard (R p. 1475, P.Exh.#16; Rp.881, 11.11-24; p.971, 11.17-19; p.975, 11.20-

24; p.976, 11.1-22). None of the Defendants conducted asafety hazard analysis of 

the bags of sodium bromate or inspected any of the connex boxes that contained 
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the sodium bromate at any time (Rp.889, 11.15-17; p.972, 11.2-5; p.977, II. 4-10; 

p.982, 1.22-p.983, 1.10; p.1162, 11:1-8). Paul ~ailey, the Engelhard employee in 

charge of receiving shipments at the loading dock of Engelhard, testified that prior 

to the fire, shipments of sodium bromate ~ad been received from Univar containing 

pallets with no oxidizer hazard labels showing (Rp.847, 11.1-5; p.855, 11.3-16). Also, 
. . . . . 

approximately 8 months after the fire, drums of sodium' bromate supplied by U~ivar 

were, in fact, discovered in the Engelhard plant without the yellow labels on them 

, (Rp.851, 11.9-13). On the day of the fire and prior to beginning their-work" Scott 

Lawing and Steve Knox, the work crew's lead, looked at the pallets of sodium 
. . .' 

" ' 

bromate and did flot see any warning .labels of any kind on the pallets and/or bags 

and, more particularly, did not see any yellow:oxidizer label~ required by OSHA (R. 
.' . , . . . 

p. 1441, p.Exh.#12) and DOT (R p. 1488, P.Exh.#95); which they had,peeh trained ' . . .) 

, " 

to recognize (RP:820, 11.14-22; p.1025, 1.1-p.1026, 1.2): Additionally, numerous. 

employees of Engelhard in management level positions,,' iricludingthe Safety. 

Manager, had passed by the pallets of sodium bromate priorto theJire and hot'ci 

single one of them recalled seeing the yellow oxidizer label required by OSHA and 

DOT on the pallets or bags (R.p.1027, L6-p.1028, 1.9; "p.1226, 1.22-p .. 1227, 1.8; , 

p.1228, 11.10-13; p.1231, 1.2S-p.1232, 1.3). 

On October 2 and 3, 2008, the trial court heard Pre-Trial M~tions and granted 

the Defendants' Motion for Summary ,Judgment on thE? Plaintiffs' Strict Liability 

Claim pursuant to S.C. Code Ann. §1S':73-1 O. The Court ruled that the Plaintiffs, 

Scott Lawing, Keith Black and Curtis Martin, were not "users" or "consumers" of the 

sodium bromate within the meaning of the Products LiabilitY,Act. Defendants" 
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Motion for Summary Judgment on Plaintiffs'· Common Law Negligence and Implied 

Warranty of Merchantability Claims based on the sophistic~ted user defense was 

denied, however, as the Court ruled that there were q~esti6ns of fact that needed' 

to be developed before the Court could finally rule upon that is'sue. ~(Pre-Trial 

Motions (8/3/2008): Rp.624, 11.4-18). 

Upon conclusion of all of the evidence, Plaintiffs moved for a directed verdict 

. as to the sophisticated user defense because its applicatior,1 would negate the duty 

to label and warn imposed upon each of the Defendants, Matrix, Trinity and Univar, 
. '. 

by federal· law and, more specifically, that the sophisticated user defense' could not 

be used b'y Defendants to avoid their obligations to put labels and warnings on the 

. bags of sodium bromate ~s required by the DOT a~dOSHA r~gulatio'ns (Rp.12~9! 

11.8-25). The .Court' denied the motion but subsequently charged the jury that . . , , . , 

"federal regulations did, in fact, impose a duty on suppliers to warn of possible 

dangers arising 'frqm the use of their product" and tha't::: ' 

[The] requirement comes frdin the occupati0l1al safety and. health 
administration regulations 19.10. 12oo(f) that says that the chemical 
manufacturer, importer or distributor shall insu~e that each container 
of hazardous chemicals leaving the vvork place is labeled, tagged or 
marked with the following: 'identity of (he haza.rdous chemicals, 
appropriate h.f1zard warnings and the name and' address of the 

, chemical manufacturer, importer or other responsible party., 

The Court further charged the jury that the federal regulations imposing the duty to 

, warn were in evidence, that "the circumstantial evidence proves that. the bags were 

labeled" and that "Plaintiffs had only alleged that the labels were not clearly visible 

. or prominently displayed, not that there was not a label on the bags." (Rp.1256, 
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. ,. 

1.24-p.1257, 1.16} 

Notwithstanding the instruction that the federal regulations," particularly 

OSHA, imposed a dutY upon Matrix, Trinity and Univar, the Court further instructed 

the juryas to ,the sophisticated use; d~fense and toldthedury that if iHound"thalthe 

sophisticated user defe~se applied, "then it must find that the Defendants owed no 

duty whatsoever to warn and that it must find in favor of the Defenqants on the 

Plaintiffs' negligence and implied warranty of merchantability claims." Th~ Court did 

not qualify the charge in any way and, in essence, instructed the jury that the 

sophisticated user defense, if found to be applicable, would,. in fact, negate or 

. contradict the federally mandated duty to label and warn contain~d in OSHA and 

other federal regulations (Rp.1260, 1.9-p.1261, 1.16). 

Prior to the above charge being given, however, Plaintiffs also moved to" 

reinstate thei.r Strict Liability cause of action but th~ Court denied that motion as well' 

(Rp,1252; 11.13-15). The Court advised that It would "incorporate all your arguments 

on the summary judgment motion and at the directed verdict stage at the 'end of the .. . . .' 

Plaintiffs' cases into the arguments now." (Rp.1253, 11.6-9) Previo~sly, Plaintiffs 

had ar~ued that the sophisticated user defense was not applic~ble to any of their 

claims against any bfthe three (3) Defendants because the warning labels furnisned 

to Engelhard were inadequate and. the facts of the case, wh~n weigh'ed in 

accordance with the six (6) qualifying factors, precluded it. Plaintiffs had ~Iso 

argued that, as to Univar, the defense was not available on any of the claims' . . . 

. against it because Univar had breached its contractual duty to Engelhard to 

adequately label the sodium bromate according to OSHA and DOT regulations (R 
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p.147-148, SJ Brief, pp.8-9; SJArguments, R p.431, 11.18-22; p.437, 11.10-18; 

p.438, 11.4-21; p.1075, 11.3-8; p.1077, 11.7-16; p.1079, 11.20-25; p.1081, 11.15-19,21-

25). After the jury was charged, Plaintiffs. took exception to the fact that the 

sophisticated user charge was given at all as it did not apply under the facts ~of the 

case (R.p.1262, 11.14-19; 1266, 1.22-p.1267, 1.6). Thereafter,justpriortothejury 

. reaching its verdiCt, the jurY asked who it was to "consider the sophisticated user, 

Engelhard?" The Judge instructed them "yes" (R p. 1651, Ct.Exh.#23) clearly . . 

indicating that the jury. was confused by the Judge's sophisticated user charge and 

was not, in fact, considering any of the six (6) factors to determine whether the 

defense should be permitted. Before that matter could be fully resolved by the 
. . .' . 

Court, however, the jury reached its verdict and there was no further attempt by the 
. . " , 

Court to clarify or to assure that the jury understood the charge or the six (6) factors 

. balancing test (Rp.1263, 1.4-p.1264, 1.24; p.1266, 1.17 -p.1269, 1.9;p.1.268,,11.1,6-20). 

The Plaintiffs' appeal t~e trial court's grant of SLJmmary Judgment upon their 

Strict Liability Claims, its denial of their Motion for Directed Verdict upon the 

sophisticated user defense at the close of all evidence and those issues raised in 

Plaintiffs' Post-Liability Trial Motion for New Trial upon the negligence and implied 

warranty of merchantability ~Iaims against all three (3) Defendants. 
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ARGUMENTS 

I. WAS THE SOPHISTICATED USER DEFENSE PREEMPTED BY 
APPLICABLE FEDERAL AND STATE OSHA REGULATIONS? 
(ISSUES 1, 2, 3) 

--

Throughout the Lower Court proceedings, Plaintiffs consistently objected to 

the sophisticated user defense being charged to the jury based upon Hie fact that 

the defense was in conflict with federal OSHA regulations. to such extent that its 

application completely abrogated the federal regulatory scheme and the duty to 

label and warn imposed thereby. Although Plaintiffs did not specifically reference 

the state OSHA regulations in th~ir arguments, the objection fairly embraces the 

state labeling or warning' requirements as· they are. identical to the federal 

. . 
regulations an.d· are an integral part, of the overall federal regulatory scheme 

imposfng the duties to. label and warn upon each of the C?efendants. Thus, 
, 

Plaintiffs' position that the sophisticated user defense is inapplicable to this case 

and should not have been charged to the jury is two pronged, to-wit: (1) It is 

prohibited by the conflicts preemption doctrine arising under the SupremacyClause 

of the United States Constitution (u.s. Const. art. VI); and (~) It cannot override or 

relieve. one. of duties and/or ~equirements legislativefy imposed by \lalid state 

statutes and regulations. 

Considering first the Supremacy Clause argumen~,.it was error for the trial 

court to instruct the jury on the defense of "sophisticated user" because that 
" 

common law defense has the effect of defeating the duty to warn that was clearly 

imposed as an integral part of the federal regulatory scheme established by and in 
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the HazCom regulations. Pursuant to the Supremacy Clause of the United States 

Constitution (u. S. Con st. art. VI) federal law "shall be the supreme Law of the Land . 

. any Thing in the Constitution or Laws of any Stfite to the Contrary 

notwithstanding." "Such preemption may result not only from aCtion taken by 

Congress itself, but also when a federal agency acts within the scope of its' . , . 

congressionally delegated authority. See Louisiana Public Setyice Comm'n. v. FCC, 

47q U.S. 355, 368-69, ~ 06 S.Ct. 1890, 1898-99,90 L.Ed.2d 369 (1985)." Tipton 'v. 

Secretary of Education, 768 F. Supp. 540, 551 (S.D. W.Va. 1991i. ' ' 

First, when acting within constitutional limits, Congress is empoweredto pre-
. . , 

empt state law by so stating i~ express terms. Second, Congressional intent to pre-" 

empt state law in a particular area may be inferred where the. scheme of fede'tal 

regulation is sufficiently comprehensive to make reasonable the inference that 

Congress "left no room" for supplementary state regulation. As a third alternative, 

in those area,s where Congress has not completely displa'ced state r~gulation, 

federal law may nonetheless pre-empt state law to the extent it actually conflicts 

with federal law .. Such a conflict occurs either because "compliance with both 

federal and state regulations is a physical impossibility," or because the. state'law 

stands "as an obstacle to ,the accomplishment and execution of the ful~', purposes 

and objectives of Congress." Id. In short, any state law'that conflicts with federal 

law is preempted and without effect if it impairs or destrqys a federal regulatory 
. . 

scheme. Jamison v. Ford Motor Co" 373 S.C. 248, 644 S.E.2d 755 (Ct. App. 

2007). The question as tq whether the preemption doctrine negates any state law 
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in any given situation is a question of law for the" court rather than a question of fact 

for the jury. 

Perhaps fede'ral preemption is encountered most often in situations where 
~- -' . , 

a defendant asserts that a .state law created cause of action or re"me~y is 

"preempted" by a federal law or regulatory scheme. See, e.g., Weston v. Kim's ' 

Dollar· Store, 385 S.C. 520, 684 S.E.2d 769 (Ct; App. 2009). However, federal" 

preemption applies' equally to state common law defense~ that conflict with feqeral 
" " 

law. For example, in World-Link. Inc. v. Mezun.com. Inc." 14 Misc.3d 745', 827., 

N'y.S.2d 642 (N.Y. 2.006) a wholesaler's state commonlawdefensesofwaiver and· 
, . . 

equitable estoppel to the c.laims of a long distance ·t~lecommunicatiohs carrier 
• • _. • ~ • 1 

alleging causespf action for services rendered 'and'ac~ount stated, were impliedly 
, - ',' ".' .' '. . " . 

preempted by pro"visions gove"rnin"g service and_ charges ,and discriminations and 
, " ~ .' . '. . ' 

prefer~nces in the Federal Communications Act .•. An9 in United States v, Moore, 

486 F.2d.1139,1156 ( D.C. Cir. 1973) the court held "Thus while. Congress has not 
. ) . . 

" explicitly provided that addiction shall not be an 'affirmative defense to 'a charge of 

po~sessing illicit narcotics, the congressi~nal intent' to prosecute dru'g users" 

expressed in D.C.Code § 24-601, buttressed by Congress' legislative'activityboth ' 
• _~ I" 

before and after that expression of legislative intent, 'demonstrates that Congress 

has preempted this court's authority.to create a common law defense." (Italics the 

court's.) And, see, Malone v. Mavf!ower Transit,.lnc., 81.9 F.,Supp: 724 (E.D'. Tenn. 

1993). (the Carmack Amendment to the Interstate Gommerce Act pre~~pted 

common-law defense of comparative negligence); Tipton, supra at 555, ("Whether 
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state based common law defenses to the enforceability of a guaranteed student 

loan are preempted by the HEA and implementing regulations' was recently 

considered in Graham v. Security Savings & Loan, 125 F.RD. 687 (N.D.lnd.1989), 

aff'd Veal v. Savings Bank, 914 F.2d 90'9- (7th Cir: 1990). Under fa~ctuai 

circumstances nearly identical to the case at bar, the Graham court held that federal 

law preempts the rights of business students to rescind their student loans on the 

basis of allegedly . fraudulent misrepresentations made to them' by the 

representatives of the college.") 

The common law defense of sophisticated user is clearly in contradiCtion of 

the ,federal requireme~ts as its applicatiol1 h~s the effect of conflicting with, and 

:abrogating the federal regulatory schemes of DOT and OSHA in regard.to labels 

'andwarnings. Thus, the doctrine offeqeraI90n~'ict preemption is.clearly applicable 
. ) ., 

and prohibits 'the sophisticated user defense from be,ing used to negate or 

contradict thc;>se duties imposed by the fe~eral regulations;' particularly DOT (49, 

C.F.R §172.406; 49 C.F.R §172.407) and OSI;iA (29 C.F.R §1910:1200(a)(2); 48 

Fed. Reg. 52380, 53322 (Nov, 25, 1983». : 
, , 

The second prong to the Plaintiffs' argument that the sophisticateq user 

defense is inapplicable to the facts of this case isthat, the defense would effectively . 

contradict and abrogate the application of the ~tate requiremen~s legislatively 
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imposed upon the Defendants through its adoption of the federal standards. 1 The 

law is clear that the legislative and judicial branches of government are separate .. 
,. . . , 

and distinct and one cannot infringe" upon the functions and powers of the other 
""". ~ ,-

which are exclusively granted to it by the South Carolina Constitution. Although 

Courts can,.if presented with 'a .constitutional challenge to a state statute, nullify the 

statute, a common law doctrine can never be used indirectly to nUllify the will of the 

legislature. As stated in United States v. Moore, 486 F.2d 1139, 1156 (D.C. Cir. 

, 1973), "It is hornbook law that when the legislature has spoken, what might have 

been the common law is altered, and judges (including this court) may not change 

th~ law back because they ,would have favored a different policy, unless th~re is a 

constitutional mandate, which, . of course, operate irrespective of judicial 

pref~rences. " 

All legislative acts ar~ pr~sumed to be valid and,.even in the case wh~relhey 

are being constitutionally challenged, every intEm'dment will be indulged in favor of 

the act's validity. Doe v. American Red Cross Blood Services, 297 S.C. 430, 377 

S.E.2d 323 (S.C. 1989). 

It is clearly the law of South Carolina that an ~ction in tort may be 

predicated on the violation of a state statute. Norton v. Opening Break of Aiken. 

Inc., 313 S.C:50~, 443 S.E.2d 406 (Ct. App. 1994). Regulations authorized by the ., ' 

·1 

See 26 S. C. Code of Regulations, Ch. 71, Art. 1, Subart. 6 wherein South Carolina 
adopted verbatim the federal OSHA standards contained in 29 C.F.R.·§191 Owith 
few exception's, none of which pertain to the OSHA HazCom (29 C.F.R. 
§1910.1200) requirements; therefore, South Carolina's regulations concerning 
warning labels are identical to the federal OSHA requirements. 
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legislature have the force of law. Tant v. Dan River. Inc., 289 S.C. 325, 345 S.E.2d 

495 (1986). Violation of a regulationmay constitute negligence per se. See,~, 

kl . (violation of state and federal air pollution regulations supports action for 
c 

negligence); see also Seals v. Winburn, 314 S.C. 416, 445 S.E.2d 94 (Ct. App. 

1994) (employer's violation of state and federal regulations prohibiting the 

employment of children under the age of ten 'on a farm was negligence per se); 

Raven v. Greenville County, 315 ·S.C. 447, 343 S.E.2d 296 (Ct. App. 1993) 

(approving jury instruction charging that violat,ion of a regulation is negligence per 

se); Coleman v. Shaw, 281 S.C. 107,314 S.E.2d 154 (Ct. App. 1984) (violation of 

agency regulation governing swimming pool safety was negligence per,se) 

As discussed elsewhere in this Brief, the so-called sophisticated user. 

defense is a common law development in the nature 'of a defense to a cause of , ; 

action predicated on a manufacturer's or supplier's failure to' warn. In essence, it 

allows a manufacturer and/or supplier to escape liability completely by the rubric of 

the manufacturer or supplier owing no duty to warn the end user if an intermediate 

purchaser of the, product is a "sophisticated useL" As a common law doctrine, it 

must fall in the face of a legislatively created duty, including one that is established 

~y authorized regulatory action. Thus, it was error to instruct the jury on the defense 

of sophisticated user because the Defendants breached a legislatively created duty. 

to warn that was imposed on them when South Carolina expressly adopted as its 

own law the regulations of HazCom. 

As also discussed elsewhere herein, the HazCom regu,lations clearly impose 
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duties of labeling and marking on each of the suppliers of the dangerous chemicals 

involved in this case. The regulations, which by South Carolina's incorporation by 

reference are also the law of this state, are clearly intended to benefit employees 
~ ..- . 

in the workplace. Any argument that if the employer isa "sophisticated user" the 

clear duty and mandate to the suppliers that the chemicals be marked and labeled 

~ith adequate warnings is thereby extinguished' is incompatible with the intent of the 

regulations and their plain meaning. The legislatively authorized federal and state 
. . . , . 

regulatory 'schemes, did not adopt, and cannot be found to tolerate any common 

law defense-of the lisophisticated user."2 

Obviously, the application of the sophisticated user defense in this case 

relieves the Defendant~ of duties imposed by both federal and state regulations. 

, The verdicts of the jurY on the negligence and implieq warranty of merchantability 

claims against Matrix, Tri'nity and Univar, and the verdicts against Univar on the 

express warranty claim, clearly establishes that the operation of the d~fense 

nullified and destroyed the requirements of the state regulation that are identical to 

the federal regulation. 

Clearly, the OSHA regulations, both state and federal, require that everyone 

2 

Note: One state, Michigan, has expressly recognized this contradictory chara'cter 
of the sophisticated' user defense and in its ,codification of the defense has 
specifically provided "except to the extent a state or federal statute or regulation 
requires a manufacturer to warn, a manufacturer or seller is riot liable in a product 
liability action for failure to provide an adequate warning if the product is provided 
for use by a sophisticated user." Mich. Compo Laws Anri. §6002947(4) (1961). By 
doing so, Michigan clearly stated that the sophisticated user defense can never 
trumpa state or federal statute or regulation. 
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in the chain of distribution, from the chemical manufacturer to the'importers of the 

chemical to the distributers and vendors and the ultimate industrial purchaser, jointly 

and severally, is required to comply with state and federal OSHA requirements of , 

labeling by placing the yellow oxidizer 'symbol on each bag in a 'manner that the 

symbol is clearly visible and/or prominently displayed. 29 C.F.R'. 

§191 O,1200(f)(1 )(3)(8)(9); 49 C.F.R §172.406, §172.407; 26 S.C. Code of 

Regulations, Ch. 71, Art. 1, Subart 6. 

Judge Nicholson correctly ruled at trial and charged the jury that, as a matter 

'of Iqw, the OSHA regulations applied to Matrix, Trinity and Univar and that those' 

federal regulations di~, in fact,'impose a duty on the Defendants to warn of possible 

dangers and label each container of sodium bromate with appropriate hazar(j 
, , 

warnings. (Rp.1.256, 1.22-p.1257,111). He further instructed the jury that "the bags 

'were labeled" but that the Plaintiffs' cases were prem'ised upon the assertion that 

the labels were not placed upon the bags in a manner which would render them 

clearly visible or prominently displayed. (Rp.1257, 11.12-16). In other words, h~ 

clearly framed the issue for the jury in such a way that he precluded the. 

, " 

sophisticated user defense altogether' and instructed the jury that its sole 

determination on the express warranty claims was whether the,labels on the sodium 

bromate complied with the OSHA requirement that the labels be clearly'visible or 

prominently displayed. 29 C.F.R. §1910.1200(f)(9); 49 C.F.R. §172.406(t)., 

Nevertheless, over Plaintiffs' objections, Judge Nicholson thereafter charged the 

jury that if it found that the sophisticated user defense applied, it must find that the 

Defendant's owed no duty to warn or label the product as prescribed by the federal 
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regulation. (R.p .. ~ 260,11.9-18; p.1261, 11.9-16). The jury then found for Univar, Trinity 

. and Matrix upon the negligence and illlplied warranty of merchantability causes of 

action based upon the sophisticated user defense but found that Univar had, in fact, 

breached its express warranty to label the bags in the manner'required by'DOT and 

OSHA; that is! the jury found that the labels/warnings were not clearly visible or 

prominently displayed and that the failure to so label them proximately caused the 

Plaintiffs' injuries. 

Clearly, the duty warranted by Univar, which the jury 'found it to have 

breached, was exactly th~ same or identical duty that' air three (3) of the 

, Defendants, Matrix, Trinity and Univar, owed to the Plaintiffs 'pursuant to the DOT 

and OSHAregulations. The jury's verdict ag'ainst Univar'on the express warranty 
," ,;' .' ' 

claims is, therefore,' a finding that all three (3) of theDefehdants,'Matrix, TrinitY,and 
,. , 

Univar, breached the federally mandated duties imposed upon themqy the federal, 

regulations and that, ~ut for the s,ophisticated user defense, the jury would have, 

rendered a verdict of liability against all three (3) of the Defendants on the 

negligence and implied warranty claims. In other words, the jury's verdicts in favor 

of Matrix, Trinity and Univar were sol~ly premised upon the sophisticated user 

defense and completely contradicted the federally mandated duty to warn and label 

the sodium bromate as prescribed. 'This is clearly error and cannot be allowed to 
\ ... 

stand. It 'is, therefore, respectfully submitted that the verdicts in favor of Matrix, 

Trinity and Univar on the ne'gligence and implied warranty claims should be 

reversed and judgm'ent entered for the Plaintiffs as to liability,on those causes of 

action. 
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II. DID UNIVAR'S CONTRACT AND EXPRESS WARRANTIES WITH 
ENGELHARD PRECLUDE THE DEFENSE FROM BEING APPLIED TO 
PLAINTIFFS' NEGLIGENCE AND IMPLIED WARRANTY CLAIMS 
AGAINST UNIV ~R? (ISSUES 4, 5, 6) 

There are additional, very fundamental reasons why Univar is not el')titled to 

assert, a "sophisticated user" defense to the Plaintiffs claims against it. It 

contractually assumed the very duty that it seeks to avoid by that defense. An' 

affirmative legal duty·may be created by contract. "Moreover, it has long been t,he 
. . 

law that one who assumes to act, even though.under.no obligation to do so, thereby 

becomes obligated to act with due care." Bryant v. Babcock Center. Inc., 371 S.C. 

123,136,638 S.E.2d 650, 656 (2006). 

Univar expressly assumed a duty to label and w~rnin compliance with all 

applic~ble . federal regulations, in~luding in p~rticular' OSHA's HazCom 

requirem'ents: (See: Page 5 of Engelhard's Purchase Order No. S006011 and the 

reverse side of each page of the purchase order issued td Univar for the 'sodium . . 

bromate at issue (R. p~ 1541, D.Exh.#100)). Based on the language of the contract, . 

Univar was contractually obligated to ensure that the sodium bromate was marked 

in compliance with OSHA's labeling requirements. Under HazCom, that meant that 

" 

the packages had to carry "appropriate hazard warnings" 29 C.F.R. 

§ 191 0.1200(f)(1 )(ii). 

Having assumed the duty to properly mark and label the bags of sodium 

bromate, and having expressly warranted its compliance with the applicable 

regulations, Univar's tortious faiiure to do so was actionable by the injured Plaintiffs. 

In Barker v. Sauls, 289 S.C. 121,345 S.E.2d 244 (1986), our Supreme Court held 
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that an employee could maintain a negligence action against a thir~ party insurance 

agent based on the contractual relationship between the agent and the employee's· 

employer. ·In its opinion, the Court observed that "[a] tort-feasor may be subjected 

to tort liability for injury to a third party~ ~ri~'i~g out of th~ tort-feasor's -contractual 

relationship with another, despite the absence of privity between the tort-feasor and 

the .third party." 

By its conduct - entering into the contract with Engelhard - Univ.ar assumed 

a duty owed to the employees of Engelhard; namely, to label and mark the bags of 

sodium bromate with warnings in a manner sufficiently conspicuo~sIY'visible that the 

warnings would be effective. Under applicable law, that duty is· actionable in tort. 
, ' 

But Univar seeks to avoid that duty via the sophisticated user defense. As has be~n 

discussed earlier, the sophisticated user defense essentially denies the existence 

of a duty to warn in the first instance ... By asserting that defense, Univar is arguing 

that it di9 not owe the very duty it undertook by express contra.ct and warranted to 1 

perform .. Whether one wants to la,bel the legal principle by which Univar is 

precluded from making such an argument waiver (it waived the defense by its 

. contractual undertaking) or estoppel (it is estopped to deny the duty it (issunied by 

its conduct), Univar cann~t logically assert the defense. 

Interestingly, further consideration of some of the elements of the .,. 

sophisticated user defense h~lps demonstrate why it was error· for the Court .. to, 

instruct t~e jury that the Plaintiffs' negligence and implied warranty actions against 

Univarwere subject to the defense. The six requirements of Restatement (Second)' 

Torts §388(c) have previously been discussed, but let us focus on numbers 3,4 and. 
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6 for a moment. Again they are: (3) the form of any warnings given, (4) the reliability 

of the third party as a conduit of necessary information about the product, and (6) 

the burdens imposed on the supplier by requiring that he directly warn all users. 

A supplier is not entitled to the sophisticated user defense unless it can show 

that it exercised ordinary care in communicating safety information through the 

allegedly knowledgeable ind,:!strial intermediary. The adequacy of the warning 

under the third prong is evaluated from the following two perspectives: (1) the. 

content of the warning itself (y~IYow oxidize'r label); a~d (2) the method chosen by 

the supplier to convey the warning to the 'ultimate user (Iocati(;m of, the label on the 

bag). 7 Am Jur Proof of Facts 3d 305 (Page 1.7). 
• . j. . 

In this case, Univar knew that the sale content of the warning was the yellow . 

oxidizer label on the bag and that it would be the only label or warning passed-.along 

to Engelhard's employees. (R.p.913, 1.19-p.9'14, 1.2; p.763; 1.21~p.764, (7). If that 

content and placement was not !n compli~nce with OSHA requirements, as the jury 

necessarily found by finding a breach of express warranty, then Univar, which was 

contractually responsible for the warning, by definition failed to-exerCise due care· 

insofar as the third prong - the form ofthe warning - is concerned. 

As to reliance on Engelhard as a conduit bfinformation, Univar, by its 

negotiation of and the terms ofthe contract, knew that Engelhard was relying on it 

to provide the necessary warnings on the product - warnings that were compliant 

with OSHA and HazCom. Therefore, as the party contractually responsible for ~he 

only warnings that could be expected to reach the end user" in a manner to alert the 
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user to the immediate danger, as a matter of law Univar can not be found to"have 

reasonably relied on Engelhard as a conduit of information. 

Although Plaintiffs have not found any cases addressing the issue in an 

actual contractual setting as here, the Michigan case of Theeke v.BASF 

Corporation, 45 F.3d 431 (Table), 1994 WL 721632 (6th Cir. 1994) is on point in 

holding that the sophisticated user defense is not applicable when a supplier makes 

a representation thatit wililabef a product in a certain way and a downstream user 

relies up~n the representation and depends upon the supplier to label it as 
. ", 

promised. In that case, Michael Theeke worked as a welder for Tote Services, a 
, '. " 1 

company which speCialized in clearJing and repairing totes for BASF and others. 

BASF delivered to T6teServices one (1) tote which. had been out of service for 

several years. The tote was delivered to the repair area where Michael Theeke 

worked on it. The first thing he did was check to see .ifthere was a flammabie 

sticker on it or any kind of-label which would have told him what had formerly been 

. . 
in the tote. Concluding that the tote contained nothing flammable, Theeke then 

attempted with his welding torch to remove the rusted lid. The tote exploded 

presumably because flammable vapors which were present in the tote ignited. 

BASF argued that, as a matter'of law, it owed no duty to warn because Tote 

Services and Theeke were sophisticated users with equal awareness of the risk. 

The Court held that although they did not believe that Tote Services and. Theeke 

were sophisticated users, the legal doctrine was inapplicable in any event because 
. . 

BASF, by its own acts, had altered the relationship it had with Tote Services to 

make Tote Services dependent upon BASF's labeling of hazardous totes. 
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. .' 

A full two years before the accident, contractors engaged to clean dirty totes 

had complained to "BASF that they had no way of knowing what a given tote might. 

have previously contained. Accordingly, BASF had circulated to all employees and 

to Tote Services a notice which ordered that all containers used to hold hazardous 

materials must be stenciled with codes to identify the contents and specifically 

required hazard labeling to inClude hazard 'stickers such as flammable stickers for 

flammable materials for DOT purposes. Accompanying the notice was a more 

. extended inter-office memorandum further 'stating that all containers used for. ' 

hazardous materials must be labeled with DOT hazard labels an~ that the only totes 

',leaving the plant would be those with recognizable contents and DOT labels: Since 

they had t<:tken such action and had advised Totes Services ()ftheir policy and intent 

to. label the totes' in a certain way, the Court. held that they had altere9 the 

relationship it had with Tote SerVices and Tote Services was justified in depending 

upon BASF's promise to label the hazardous totes. Since it had not iabeled the 
, , 

tote, the Court ruled that the sophisticated user deferise.wasnofavailable to BASF. 

In the present case, Engelhard relied upon the rep'resentations of Univar to 

specifically mark and label the sodium bromate in accordance with DOT and OSHA 

regulations. 'It further relied upon the express warranties of Univar that it would 

comply with all federal and state laws and regulations and Engelhard clearly .' . . 

depended upon Univar to adequately label the sodium bromate. Engelhard did not 

change, alter, add to or amend the labels on the sodium bromate but merely passed 

along to its employees what it had received from Univar. Thus, as in the Theeke 
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, ; 

case, the sophisticated user defense 'is inapplicable to any of the claims against 

Univar and should not have been charged. 

Finally, on the issue of the burden on Univar, it cannot be heard to complain 

of the burden on it of providing an adequate warning to the end user. That is 

precisely what Univar contracted to do and was pa'id to do. (R. p. 763, II. 12-20; 

p,.911, 1.25-p.912, 1.10; p.913, 1.19-914, 1.2). ' 

Even if a court some~here is inclined to recognize a sophisticated user 

defense and apply it in such a manner that it contradicts a federal regulation, as it 

does in this case, the defense still cannot be held to be available to'a supplier such 

as Univar, which expressly contracted to provide then~cessary warnings in an 

appropriate, manner under appl.icable federal' law. The' act of contractually 

'undertaking to provide warnings sho~ld be seen as' an express, waiver' of the 
... . 

defense,' or an estoppel by conduct to assert'the defense: But in a.ny event, the 

contractual duties expressly undertaken by Univar, and breached by Univar, are 

, antithetical as a matter of fact to a right to assert the defense. 

In, summary, as to Univar, the sophisticated user charge should not have 

been given at 'all in regards to any of the claims against it. The'contract established 

the 'duty under all three causes of action and Judge Nicholson; as well as Univar, 

agreed that the sophisticated user defense did not exonerate Univar from the duty 

under the express warranty claim(R. p. 728, II. 15-25;p.1261, 11.15:-16; R. p.1578, 

Ct.Exh.#9) .. For the very same reasons that the defense was inapplicable to the 

express ~arranty claim, it was inapplicable to the negligence and implied warranty 
. . . . . . . 

of merchantability claims against Univar as well. In the absence ofthe sophisticated 
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user defense, the jury found that the duty was breached on the express warranty 

claim because the warning label was inadequate -i.e., it was not in cpmpliance with 

DOT and OSHA reg'ulations because it was not clearly visible and/or prominently 

displayed on the bags. It further found that the breach proximately caused injury to 

the Plaintiffs.' Nevertheless, because of the erroneous charge the jury rendered, 

verdicts in favor of Univar on the negligence and implied warranty of merchantability 

claims. The verdicts were/are, therefore,' totally' inconsistent and cannot _be 
~ . , . ..... , 

reconciled.' As a result, the verdicts in favor of Univar on Plaintiffs' negligence and, 

implied warranty ,claims should be reversed and judgment, entered as to liability in, 
, ' '. 

favor of the Plaintiffs on those claims as well. 

, III. ,IS THE SOPHISTICATED' lJSER,DEFENSE THE LAW IN SOUTH 
CAROLINA AND, IF SO, DID THE EVIDENCE ,IN, THIS CASE, WHEN 
WEIGHED IN ACCORDANCE WITH THESIX (6) FACTORS SET FORTH, 
IN 'GOODBAR, V. WHITEHEAD BROS, 391 F.SUPP. 552, 557' 
(W.D.VA.1984) RENDER THE DEFENSE INAPPLICABLE TO' THE' 
PLAINTIFFS' NEGLIGENCE AND IMPLIED WARRANTY CLAIMS 
AGAINST MATRIX, TRINITY AND UNIVAR? (ISSUES 7, 8, 9) 

, ' 

, The Plaintiffs in this matter are specifically appealing the Trial Judge's 

, instruction to the jury regarding the sophisticated user defense. The sophisticated 
. .' . 

user doctrine'has not been definitely adopted in this state and the P'laintiffs believe, 

that the doctrine's applicatiofl and availability to the Defendants in the instant case 
. , 

was improper and erroneous. The only relevant South Carolina state court case is 

Bragg v. Hi-Ranger, 319 S.C. 531,462 S.E.2d 321 (Ct. App. 1995). The court, in 

this decision, states thatthe question of whether or not a defendant is entitled to the 

'-./ 
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'sophisticated user defense, which would obviate any purported duty on the part of 

a product's distributor to warn subsequent purchasers and users, is whether or not 

the defendant acted reasonably in assuming that the intermediary would recognize 

the danger and take'precautions to protect its employees. Id. at 550. 

In the Bragg case, the South Carolina Court of Appeals referenced §388 of 
.j 

the Restatement (Second) of Torts as being adopted by numerous jurisdictions, but 

does not specify whether or not South Carolina recognizes §388 of the Restatement 

(Second) of Torts as the adopted law of South Carolina. 

Section 388 of the Restatement (Second) of Torts provides: .. 
·1' • 

One who supplies directly or through a third pers~n . a chattel for 
another to use is subj~ct to liability to those whom the supplier should expect 
to use th~ .chattel with the consent of the other or to be endangered by its' 
probable use, for physica'l harm caused by the use of th~chattel' in the 

, manner for which and ~y a person for whose use it is supplied, if the supplier 

a) knows or has' reason to kn.ow that the' chattel is. or is likely to be . 
dangerous for the use for which it is supplied, and 

b) has no· reason to believe that ,those for whose us.e t~e,cfiattel is 
suppiied will realize its, dangerous condition, and, ' 

c) .fails to exercise reasonable care to inform them of'. its dangerous 
condition'.or of the facts which make it likely to be'dangerous. ' 

This definition has been further explained by some courts, bydetermining that a 

balancing test is necessary when determining whether or not the'c).r~quirement of . 

reasonable c,are has been satisfied. Goodbarv. Whitehead Bros., 391 F.Supp. 552, 
, " . 

, ~-

557 (W.D. Va.1984). The test is a balancing of six (6) factors, which include: 

1) the dangerous condition of the product; 

2) the purpose fo~ which ~he product is used; 
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3) . the form of any warnings given; 

4) ,the reliability of the third party as a conduit of necessarY information 
about the product; 

5) the magnitude of the risk involved; 

6) the burdens imposed on the supplier by requiring that he directly warn 
all users. 

Id.; see, ~, Smith v: Walter C. Best. Inc., 927 F.2d 736, 739-740 (3d Cir.1990); 

Willis v. Raymark Indus., Inc., 905 F.2d 793, 796 (4th ':Cir.1990). A balancing of 

these considerations is necessary in light of the fact that no single set of rules co'uld ' 
, , 

'possibly be advanced that would automatically 'cover all individual situations. 

Goodbar, 391 F.Supp. at 557. Upon an:application of the facts of the Plaintiffs' 

case to the test above, the sopfifsticated user defense, even if recognized as the 

law of South C~rolina, is unavailable to the Defendants and the Trial Judge was in 
. , .... ., 

error charging the defense to the jury~ 
: ' 

1. The sodium bromate involved in the June ,1, 2004 incident 
, was imported and sold by the Defendants in an extremely 

dar:-gerous condition. 

Uhdisputed testimony in t~is case shows that theDefendants, Univar USA, 

Trinity Manufacturing, and. Matfix Outsourcing, knowingly sold a product to 

Engelhard that was not only inherently dangerous it~elf, b'ut was packaged in a 

manner that exponentially increased the danger to all those who would come into 

contact with it. Sodium bromate is an oxidizer, which is a chemical that accelerates 

combustion. (R.p.864, 11.17-25( Oxidizers are always considered to be dangerous, 

because once an oxidizer mixes with a flammable, it will bur~ without outside air, 

and is thus not able to be smothered. (R.p.864, 1.25-p.865, 1.4). Earlier shipments 
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of sodium bromate to Engelhard had been packaged in drums, but the sodium 

bromate shipment that is the subject, of this litigation was packaged in a 

polyethylene inner bag and a polypropylene outer bag, both organic materials. 
. .' 

(P.Exh.#1 (filed separately with the Court); Rp.782, 11.10-15; p.886, 11.4-13). The 

MSDS for sodium bromate actually warns to' keep sodium bromate from organic 

materials at all times. (R.p.798, 1.22-p.799, 1.16). The bags of sodium brom'ate were 

?tacked, at least thirty-six (36) at a time onto a wooden pallet, covered in a 

polyethylene -shrink-wrap and double-stacked, which is one pallet of sodium 

bromate ba~s stacked on top of another. (Rp.782, 11.8-9; p.844, 1.25-p.845, 1.5; 

p.858, 1.24-p.859, 1.9). The pallets ""ere received into Engelhard's loading dock and 

placeddire,ctly into the plant in the exactform inwhich they "Yere sold. (R.p.844, , 

- 1.25-p.845, 1.14; p~848, 11.6-11). 

At trial, Dr. Richard Henderson was offered as an expert witness to address -

the reaction of sodium bromate and its packaging when exp'osed to ignition sources, 

(R.p.775, 1.22"p.776, 1.3). He performed an ignition test, using the same make-up' 

of packaged-sodium bromate that was shown to be in the Engelhard plant a day or 

two after the June 1, 2004 fire, and videotaped the test, which was offered into 

evidence by'the Plaintiffs. (P.Exh:'27 (filed separately with the Court); Rp.777, 1.25-

p.77S, 1.3; p.785, 11.16-21; p.792, ,11.7-9). Dr. Henderson testified that the test 

intended to demonstrate that when you introduce sodium bromate to'burning fuel, 

, the fire "ta~es off kind of like a chain reaction" and "goes up exponentially" kind of 

like a bomb. (Rp.785, 1.25-p.787, 1.24; p.792, 1.10-p.793, 1.16; p.794, 11.2-7). He 

attempted to calculate the actual amount of energy released at the June 1 st fire and 
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his best estimates were 3,200,000 Kilojoules. (Rp.795, 11.17-24). In an attempt t6 

illustrate how violent a reaction of this magnitude would be, Dr. Henderson stated, 
, ' " 

"I didn't do a test that big, but that would be a gigantic firebalL" (Rp.796, 11.17-18). 

Steve Knox, a crew leader at Engelhard on June 1 st, viewed Dr. Henderson's bag 

test while testifying. (R.p.823, 1.22-24). When asked if the eruption on the video 

represents the incident that occurred on the morning of June, 1 , 2004, he replied, 
, 

"On a very small scale ... It sounded like a jet taking off." (Rp.826, 11.10-18). 
, 

Defendants admit to knowing ~xactly how dangerous sodium bromate" and 

,the way it was packaged and sold could potentially be. Kar~n Messana, the 
, ! 

environmental health and safety director and regulatory compliance manager for , 

Defendant Trinity Manufacturing, in her testimony, admitted to knowing 'just how 

dangerous the sodium bromate would be if ignited when packaged ,in the same 

bags. (Rp.1163, 11.21-25; p.1175, 11.17-19). 

Angela Granados, Vice President of Defendant Matrix Outsourcing, had been 

alerted hy the Chinese manufacturer of the sodium bromate in an email that the 

packaging ofthe ~odium bromate in bags actually created a hazardous cargo issue., 

Rp.877, 11.14-22; p.884, 1.23-p.885, 1.6). She confirmed that she was 'fully aware 

that as an oxidizer, sodium bromate was a hazardous chemical and can seriously 

harm people. (Rp.878, 1.25-p.879, 1.11). On the other hand, Engelhard employees, 

including the Plaintiffs in this case, were completel,y unaware of the extent of the 
, - , 

danger sodium bromate in its condition could present in the plant-on 'June 1,2004. 

(Rp.866, 1.17 ~p.867, 1.20; p.985, 11.3-7; p.1 006, 11.10-12; p.787, 1.25-p.788, 1.12). 
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The dangerou's condition of the sodium',bromate that Was sold by Defendants 

in this case is of an indisputably high level. This factor in the sophisticated user 

balance analysis weighs heavily against the Defendants, who claim they have no 

duty to warn subsequ'ent purchasers and their employees of the serious dangers 

associated with sodium bromate in the form in which it was sold. 

2. The sodium bromate that '!'las imported and sold by the 
Defendants in this case was in stor~ge in the process area 
where it was to be used as intended at the time of the 
June 1; 2.004 incident. 

Sodium bromate was, used to refine precious metals at the Engelhard plant 

in Seneca, South Carolina. At the time of the June 1, 2004 incident, the sodium 

bromate that is the subject of this litigation was in storage, in the form in which it 

, was sold, in the process area of the Engelhard plant where it was to be used as 

, ' , 

intended. (R. 1498, P.Exh.#110; R.p.836, 11.7-16; p~844, 1.25-p.845, 1.14; p.848, 11.6-

11). Plaintiff Lawing testified that, a,lthough he had never seen sodium 'bromate 

stored in bags in this same spot befo~e, he had seen sod!um bromate stored in this 

area that was contained in drums, (R.p.1 022, 11.4-,8). 

, The fact that the sodium bromate was not being used outside of its intended 

use is another factor that weighs against th~ Defendan~s, especially since . 

Defendants were fully aware of the dangers associated with'the sodium bromate as ' 

packaged and sold. ' 

3. The sodium bromate involved in the June 1, 2004 incident 
was not adequately labeled, specifically, the labels were 
not prominently displayed or clearly visible. ' 
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.' i.:' 

Testimony at trial by Engelhard employees present at the time of the June' 

1, 2004 incident, including Scott Lawing; shows the pallets of sodium bromate bags' 

,purchased from the Defendants were not adequately labeled, in that the oxidizer 

lab~l, required by federal regulations to be present was not prominently displayed 

or clearly visible. Steve Knox, the maintenance lead for the June 1, 2004 job, 

testified that he walked the a'rea where the work was supposed to take place, 

including the area where the pallets of sodium bromate were located. (Rp.819, 1.25-

p.820, 1.2):' He testified, that he saw the pallets of sodium bromate, looked at'them, 
, . 

and saw only black writing and numbers; (Rp.820,'l.11; p.821 ;11.7-10; p.823,11.4-1 0) . 
• _ • 1 _1 _. '. • 

·Scott La,wing also walked'by the ,actual bags ofsqdium bromate,priorto 

beginning the work scheduled for'that day. (Rp.1 024, . .l.25-p.1 025, 1.2). He testified' 
. - " , 

that helook~d d'ire9tlyat the pallets, of sodium bromate, which were soaking wet at . ' " '-. . ';'. . ".' 

'. the time; specifically looked for' a label and did not see 'one. (R:p.1 025, 1.1-p.1 026, 
, . 

. 1.2). Many members of Mr. Lawing's supervisory personnel wciked through that 

area, including John Kirby, Dan Hogan, Tommy Garrett, Ron Hicks, and Robbie 

Acree. (Rp: 1 027, 1.6~p.1 028, 1.9) .. 

Robbie Acree,' a mechanical maintenance 'supervisor at Engelhard at the 

time of the fire, testified that he walked by the area where the pal,lets were located 

and did not see an oxidizer label, and that if there had been an oxidizer label on the 
. . '. ' 

-".' 

pallets he woul~ h,ave noticed it. (Rp.1226, 1.22-p.1227, 1.8). He walked through the 
• "I' 

area four (4) times 'and nothing grabbed his eye or drew his attention to the pallets. ' 

. (R.p.1228, 11.10-13). 
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Tommy Garrett, the site manager for Fluor Daniel, testified that he also saw 

nothing that stood out to tell him that there was any kind of hazard in the area. 

(R.p.1231, 1.25-p.1232, 1.3). 

Paul Bailey, who worked in receiving at the time of the June 1, 2004 jncident, 

testified at trial that he would receive shipments of sodium bromate prior to June 1, 

2004 that contained pallets that did not-show any kind of hazard labels on them at 

all. (R.p.847, 11.1-5). He testified that this Would occur on two or three pallets per 

truck that was received. (R.p.848, 11.18-24). Paul Bail~y also stated that the yellow'· . 

oxidizer labels, when visible,were "faded", and cine would "have to be tip on the 

p'allet and look at it 'very close" to see it. (R.p.849, 11.7-18). He confirmed that there " 
. . ' , . . . . . 

'J-', , . 

were pallets that cam!3 through that had oxidizer labels that were only visible from 

the top' of the pallet, and never on the ,side of the pallet. (R.p.855; 11.3-,16). , 

Dr. ,Jerry Purswell, who was offered at trial as an expert in, the field of the 

OSHA regulations, warnings, safety engineerin'g, risk hazard analysis, ergonomics, 
, ' ' 

and human factors before, opined that the warnings/labels on the, bags did not 

satisfy the OSHA HazCom requirements for an appropriate warning label: (R.p.964, 

U6-p.965, 1.16; p.966, 11.6-9). . 

The fact that the Defendants sold a product without an adequate warning that 

was prominently displayed and clearly visible weighs heavily against them when 

considering the form of any warnings given in this sophisticated user analysis. 
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4. The Defendants acted unreasonably when relying solely 
upon ~ngelhard to warn its employees of the dangers 
present in the sodium bromate as it exi,sted at the time of 
the June 1, 2004 incident. 

The nature of the relationship between the Defendants and Engelhard made , 

the Defendants' reliance upon Engelhard to properly label the sodium bromate 

unr~asonable. The Defendants were' uninformed as to Engelhard's level of 

reliability as a conduit of necessary information, as no Defendant ever investigated 
, ' 

Engelhard's safety practices or level of sophistication,' nor made any inquiries into 

Engelhard's' activities or uses of sodium bromate. The Defendants never inspected 
I: 

any shipmer'ts that entered ,the United States'from Chirla. 

The Defendants are u'nable to, avail themselves of the sophisticated use.r " 

defense without showirig,th~y took affirmative steps to determine:whether its, 

purchaser, Engelhard, was reliable as 'a conduit of necessary information. Willis v. 

Raymark Industries, Inc., 9,05·F.2 793, 797 (4th Cir. 1990). This they failed to do. , 
. , . . . 

They also did not show they took affirmative steps to ensure that their product in the. ' 

manner in which it was sold was marked with appropriate warnings in the Engeihard 

plant. 

. Angela Oranados testified that no one from either Trinity or Matrix ever' 

visited Engelhard's plant to see how they were storing, keeping, and maintaining 

sodium bromate prior to the ~fir~ on June 1, 2004 (R.p.880, 11.8-14). No one from 

Trinity or Matrix examined ~ngelhard's safety procedure or receiving procedure. 

(R:p.882, 1.22-p.8~3, 1.25). 
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, John Munson, a salesperson for Defendant Univar, testified that no one from 

Univar visited Engelhard or inquired about safety issues concerning sodium bromate 

before the June 1, 2004 incident. (Rp.891, 11.6-12). 

A matter that further complicates an analysis of Engelhard's reliability as a 

conduit of necessary' information is the fact that Univar expressly warranted to 

Engelhard that it would mark each package "to comply with the Occupational Safety 

and Health Association (OSHA) and the Department of Transportation' Code of 

Federal Regulations (CFR) 49 requirements." (See Page 5 of Engelhard's Purchase 

Order No. S006011 (R. p. 1541, D.Exh.#100), issued to' Univar for the sodium 

bromate at issue). 

John Munson testifi,~d that he negotiated this Gor·~tract with !;ngelhard and 

agree~ to this specific condition and that Engelhard should have been able to , 

receive"' it and put it in its plant without putting any more labels or marks on it. 

(Rp.911, 1.25-p.912', 1.16; p.913, 1.19-p.914, 1.2). Mr. Munson's understanding ofthe ' 

contract between Univar and Engelhard was consistent with Engelhard's 

employees' understanding of the nature of the contract. 

David Williams, the purchasing manager at Engelhard in ~OO~, dealt with 

Univar on behalf of Engelhard. (Rp.759, 11.6-13). He testified that the relevant 

provision in the contract was an essential and material term of the contract, whose 

purpose was to ensure that anyshipme~ts from suppliers, such as Univar, comply 

with federal regulations. (Rp.762, 1.9-p.763, 1.11). He stated that Engelhard 

depended on Univa'r to put OSHA and DOT compliant labels on the sodium 

bromate, and that the cost of labeling was included in the contract price. (Rp.763, 
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II. 12-20}. David Williams further stated that the purpose of having the labels on the' 

bags was, among other things, to warn the employees of Engelhard as to its 

hazardous identity. (Rp.763, 1.21-p.76~, 1.7)'. 

Harriet Simmons, the Engelhard distribution manager, and Frank Lamson- ' 

Scribner, the Engelhard site manager, expressed the same reliance upon Univar to 

deliver products compliant with federal regulations as to packaging and labeling. 

(Rp.756, 11.12-21; p.1101, 11.11-24): 

In Theeke v.BASF Corporation, 45 F.3d 431 (Table), 1994 WL 721632 (6th 
, . . .'. 

, " 

Cir. 1994), a case factually indistinguishal:>le from this one, the United States Court 
, . '. . . 

of Appeals, Sixth Circuit, held that thesophisti~ated, user defense wa~s ,inapplicable " 

because, the Defendant, BASF, who supplied flammable and toxic "totes"to the' 
" . " . 

'Plaintiff, altered the relationship it, had with the Plaintiff by communicating 'its 

intention to label all hazardous materials with warning labels, thus rendering the 

Plaintiff dependent upon BASF'~labeling.", 

The Defendants i~ thIS case are unable to claim they acted reasonably by 

solely relying upon. Engelhard to ensure proper labeling on products which they 

sold. Engelhard had effectively contracted this duty away to Univar, who passed 

responsibility to Matrix and Trinity, who then passed this duty overseas to the 

, ' , 

Chinese manufacturers"and non,e of the Defendants.ever inspected the results~of 
, , , 

, these delegations of contractual duty. (Rp.893,11;4-11; p.1162,11.1-8; p.1173:11.1-3). 

The Defendants are unable to claim that they could reasonably rely,on Engelhard' 

to mark the sodium bromate in compliance 'with OSHA, when Univar expressly 

contracted and warranted for a price that it would do this for Engelhard. Thisfactor 
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in the sophisticated user analysis undoubtedly should weigh so heavily in the 

Plaintiffs' favor, the Defendants' conduct in this regard could never be mistaken as 

reasonable and, standing alone, precludes the defense. 

5. The .likelihood of serious injury resulting from the 
Defendants failing to properly label sodium bromate is .. 
great. ... 

The Defendants failed to ensure the sodium bromate they sold to Engelhard 

wa,s properly labeled and thereby disrupted a federally-mandated hazard 

communication system designed to protect all employees who must depend on 

"those same warning labels as a firstline of defense ag~inst the hazards of sodium 

bromate. When an employer and its employees are dependent," contractually and" 

otherWise, upon a supplier to properly label a ~azardous' chemical such as ~?dium . 

bromate, the magnitude of risk involved when that supplier fails to properly label a 
. ' . 

" , 

hazardous chemical, particularly sodium brom~te packaged in thirty-six (36), or more 

p,lastic bags on shrink..:.,wrapped wooden pallets, increases exponentially, much like 
, , , 

the fire fueled by the sodium bromate, and renders the magnitude of the risk totally 

unacceptable. 

The inquiry for purposes of determining duty and the. likelihood of serious , . 

injury from a supplier's failure to warn must be an objective one with a view:of 

enforcing a standard which transcends anyone pariicular.case but, rather provides 

maximum protectiof) to the industry ali a whole. Humble Sand & Gravel. Inc. v. 

,Gomez, 146 S.W.3d 170, 192 (Tex. 2004). A supplier with a duty to warn is liable 

for each injury caused by its failure to do so. Id. Whether such a duty exists, 
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however, depends in part on whether injury in general is likely to result from an 

absence of a warning. Id . 

. The OSHA standard was enacted to protect employees from the dangers of 

hazardous chemicals and whem s~ppliers, subject to the OSHA standard, fail to 

meet their burdens .ur)der that standard, the employees are not adequately 

protected and serious harm may befaW them. OSHA promulgated the Hazard 
. . . 

Communication Standard (HCS) .':to ensure' that the hazards . of all chemicals 

produced or imported are ev;aluated, and that information concerning their hazards 

is transmitted to employers and employees." 29 C.F.R. §191 0.1200(f)(3};.see also 

Gade v. Nat'l Solid Wastes Mgmt. Ass'n, 505 U.S. 88, 92, 112 S.Ct. 2374; 2380, . 

120 L.Ed.2d73, 80 (1992). ' 
. " 

The Defendants, Univar, Trinity, and Matrix, are all subject to the OSHA HCS 

standard, and have a duty to warn employees o(subsequ~nt,purchasers of ,the 
. . . 

hazards of sodium bromate, esp~cially of hazards created in the form in which that 

sodium bromate is $old. The Federal Register states: "Suppliers" must be included 

in this regulation to ensure tha\information does flow from the manufacturer to the 

user and that the labeling system is to serve as an immediate warning and as a ' 

reminder of the more detailed information provided in other forms. lQ. at 53301. 

During his testimony, Scott Lawing was shown a h~zard communication 

educational video that instructed: 

As part of your hazard communication trainirig your employer. will 
explain the labeling system used where you work. Pay special 
attention to label training because the label is your first line of defense 
against the hazards of thechemicals you use. 
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(Rp.1 017,11.20-24) Scott Lawing agreed that in ~is hazard communication training 

he was taught to look for the DOT oxidizer label to immediately alert him to the 

dangers of chemicals in the Engelhard refinery. (Rp.1018, 11.7-15). Mr. Lawing 

testified ,that on June:1, 2004, he believed that the work area was clear of all 

hazardous materials and nothing was there to hurt anyone. (Rp':1024, 11.18-23) 

because he had looked at the bags, did not see any yellow labels and/or anything 
, . 

else and that told him to stop." (Rp.1 024, 1.24-p.1 025, 1.2) The Plaintiffs, as well all 

ot~er employees, were taught to recognize warning I~bels, specifically the yellow 

oxidizer label as their first .line of defense. (Rp,: p.985, 11.3-12; p. ,1002, 11.2~22; 

p.1132, 11.10-21). Lawing, Black and Knox, like most peopleatthe Engelhard facility 

on June 1', '2004, stated, that had they seen the yellow oxidizer symbol the p~lIets 

would have been m'oved. (Rp.821, 11.13-18; p.997,11.17-23; p.1036, 11.6-1'2). 

Dc;lVid Herrington, the ExecutiveHSE direCtor for Fluor Global Services, 

agreed that one of the purposes of the warning requirements was to give the end 

user, the last guy in line, a chance to see the danger that was present and to react 

to it. (Rp.812, 11.5-11). Dwayne Nichols, the Engelhard facilities services manager, 

testified that when a product in the Engelhard facility does not have a label that is 

prominently displayed, it is a fair assumptionthat it's non-hazardous. (R.p.1133, 11.4-

7). When this federal system of hazard com;;'unication is disrupted by the failure' 
", . , 

of a supplier of hazardous materials to pass along warning labels to employees who 
, , 

depend on those labels, serious injury is most.lik~ly to occur.. 
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The Restatement supports this view. The Comments to Section 388 of the 

Restatement (Second) of Torts, discussed above, are particularly instructive. 

Comment (a) provides: 

a. The words "those whom the supplier should expect to use the 
chattel" and the words "a person for whose use it is supplied" include 
not only the person to whom the chattel is turned over by the supplier, 
but also all those who are members of a class whom the supplier 
should expect to use it or occupy it or share in its use with the consent 
of such person, irrespective of whether the supplier has any particular 
person in mind. Thus, one who lends an automobile to a friend and 
who fails to disclose a defect of which he himself knows and which he 
should recognize as making it unreasonably dangerous for use, is 
subject to liability not only to his friend, but also to ~nyone whom his 
friend permits to drive the car or chooses to receive in it as passenger 
or guest, if it is understood between them that the car may be so 
used. So too, one entrusting' a chattel to a, common carrier for 
transportation must expect that the chattel will be handled by the 
carrier's employees. . 

(Emphasis added). This comment demonstrates that those' within the field ,of, 
" . 

foreseeable use enjoy the protections afforded by the required warnings and are' 
, " . 

covered by the section. Furthermore, comment (g) provides: 

g. The duty which the rule stated in this Section imposes upon the 
supplier of a chattel for another's use is to exercise reasonable care 
to give to those who are to use the chattel the information which the 
supplier possesses, and which he should realize to be necessary to 
make its use safe for therT) and those in whose vicinity it is to be used. 
This information enables those for whom the chattel is supplied to 
determine whether they shall accept and use it., Save in exceptional 
circumstances, as where the chattel, .no matter how carefully dealt 
with, is incapable of any safe use, or where the person to whom it is 
supplied is obviously likely to misuse it, the supplier of a chattel who 
has given such information is entitled to assume that it will not be 
used for purposes for which the information given by him shows it to 
be unfit and, therefore, is relieved of liability for harm done by its 
misuse to those in the vicinity of its probable use. 

Next, comment (h) provides: 
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I, • 

h. There are many articles which are so defective as to be incapable 
of safe use for any of the purposes for which they are normally fit or 
for use in the manner in which such articles are normally capable of 
safe use, but which are safe for limited uses or if used with particular 
precautions. If the appearance of such a' chattel does not disclqse its 
defective condition, the supplier' is under a duty to exercise 
reasonable care to disclose its condition, in so far as it is known to 
him, to those who are to use it, or to inform'them that it is fit only for 
these limited u~es, or if used with the particul~rprecautions; 

(Emphasis added). Finally, comment (k) provides: 

k. When warning of defects unnecessary. One who supplies a chattel 
to others to use for any purpose is 'under a duty to exercise 
reasonable care to inform them of its dangerous character in so far as 
it is known to him, or of facts which to his knowledge make it likely to 
be dangerous, if, but only if, he has no reason to expect that those for 
whose use the chattel is supplied will discover its condition and realize 
the danger involved. It is not necessary for the supplier to inform 

,those for whose use the chattel is supplied of a condition which a 
mere casual looking over will disclose, unless the circumstances 
under which the chattel is supplied are such as to make it likely that 
even' ,so casual an inspection will not' be made. However, the 
condition, although readily observable, may be one which only 
persons of special experience would realize to be dangerous. In such 
case, if the' supplier, having such special experience, knows that the ' 
condition involves danger and has no reason 'to believe that those 
who use it will have such special experience a's will enable them to 
perceive the danger, he is required to)nform'them of the risk of which 
he himself knows and which he has no reason to suppose that they 
will realize. 

(Emphasis supplied). 

Under these comments to Section 388, the supplier must provide the 

. information to persons who are in the foreseeable zone of danger to prevent harm 

resulting from encountering the dangerous condition. That information must be 
, . 

supplied in a reasonable and adequate fashion or it is useless. 

In sum, this factor in the sophisticated user analysis overwhelmingly weighs 

in favor of the Plaintiffs in this case, as the magnitude of risk involved, in a situation 
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involving the inadequate labeling of hazardous materials, such as sodium bromate 

in the form it was sold, is so great that those charged 'wit~ properly labeling the 

product and warning of its dangers should never be excuse9 ·for their failure to do 

so. 

6. The burdens on the Defendants to provide adequate and 
effective warnings to the Plaintiffs are minimal at best. 

At trial, several examples of warning labels on bags were shown to be 

effective, prominently displayed, and economically feasible forthe Defendants: The 
'. ' 

alternatives that were shown at trial were photos of bags with labels on the side 

" 
rather than merely the top. (R pp. 1478-1480, 1483; P.Exh.#18-19, 20-23) and 

pallets of shrink wrapped bags with stickers on the shrink wrap and the option of 

placing a larger yellow oxidizer placard onto the sides of each pallet of shrink-
, . '. 

wrapped sodium bromate was discLiss.ed.· 

Ka'ren Messana, of Trinity !V1anufacturing testifie9that there was nothing 

keeping her company from printing the same oxidizer yellow diamond on the side 

of the bags and that it could be done with no difficulty. (R.p.1172,' 11.13-23). John 

, Munson of Univar, when shown ~odium sulfite bags with markings on the side, 

testified that the labels are visible and able to be. read, from every angle. (R p. 

1483, P.Exh.#23; Rp.908, 11.7-21). 
. , 

Dr. Jerry PLirsweli testified that to stitch a label onto the side of a bag would 

be a very simple and that since the bags are stacked sideways, "you would want to 

have something that shows up along the edge." (Rp.954, 1.4-p.955, 1.5): Univar, as 

testified to by John Munson, had previous to June ,1, 2004, as well as since then, 
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sold to Engelhard chemical products with white Univar USA, Inc. stickers on outside 

of the shrinkwrapped pallets. (R. p.1479, P.Exh.#19; R.p.901, 11.1-17). There is 

absolutely no reason why Univar could not have labeled the shrink-wrapped pallets, 
.. 

of dangerous oxidizers with a warning labe'l just as easily 'as they labeled it with t~eir 

corporate logo and other markings. 

As discussed earlier, it is not only feasible for the Defendants to adeq~ately 

label sodium brom~te sold by them, but it is required. '·The Defendants were, 

required by the OSHA HCA to provide adequate and effective warnings. Also, 
, ' , . '" 

Univar expressly warranted that they would provide products'compliant with OSHA 
, ' 

and DOT. The burden'on the Defendants to ~omplywith federal regulation~.to fulfill 

contracts that they willfully enter into, is zero and'the economic burden on the 
, . . . ' 

Defendants to db, so is clearly inconsequential or nonexistent., This factor, along 

,with all the other factors, weighs heavily a'g'ainst the, Defendants and de'monstrates 

that the magnitude of the risks invol'ved in this case, alo.ng with the' miniscule cost, 

, to the Defendant corporations, demanded that the Defendants provide an effective' 

and prominently visible label, for the benefit of the Plaintiffs. 

Based upon the above balancing of the factors 'anaiysis and a reas8nable' 

cost/benefit analysis, it is clear that when all of the factors are considered, ~ach and 

every .one of them weighs so heavily against the Defendants that the Court should' 

have ruled, as a matter of law, that the sophisticated user clefense was not available 
, . 

or applicable in this case and the jury should not have been permitted to consider 
'. .' . " . 

it as a legal defense to any of the Plaintiffs', ~Iaims. 
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IV. IS' THE SOPHISTICATED USER DEFENSE THE LAW OF SOUTH 
CAROLINA AND, IF SO, DOES IT RELIEVE MANUFACTURERS, 
SUPPLIERS AND DISTRIBUTORS, PARTICULARLY MATRIX, TRINITY 

, AND UNIVAR, OF THEIR DUTIES TO WARN EVEN IF THE WARNINGS 
ARE INADEQUATE? (ISSUES 7, 10, 11) 

As has been previously briefed herein, Defendants raised the defense of 

sophisticated user in their pleadings and at trial based on Bragg v. Hi-Ranger, 319 

S.C. 531, 4.62 S.E.2d 321 (Ct. App. 1995), which discussed .the defense. and 

referenced §388 of the Restatement (Second) of Torts: The Hragg case was ri'ot 

decided on that defense,however, and the decision never declared it to be the law . 
'. '. . 
of South Carolina. It is, therefore, dicta in that case and, to this day, there has not 

, been· a single So,uthC~rolina case thai hO.lds that the sophisticated user defense . 

is recognized in South Carolina in produGts liability failur~t6 warn cases. Therefore,', 
" " '. ",.,.',' ... , . 

Plaintiffs submit that the sophisticated use'r defense is not the law of South Carolina ' 

and Judge Nicholson was in error when he cha'fged the defense to the Nry. 

It is furtber submitted that even if this Court is inclined' to adopt the 

sophisticated user defense as the law of South Carolina, the defense is still totally 

inappropriate to the facts of this case. It is firmly the law in South Carolina that 

manufacturers, suppliers, distributors, etc.' have a duty to warn all who come into 

contact with their products of the hazards of the products that they create and/or 

sell. It is also firmly established law in those states where the sophisticated user 

defense i,s recognized that it affords no defense at all if there is no warning given 

or the warning that is given to the sophisticated user is inadequate. In re Zyprexa 

Products Liability Litigation; 489 F.Supp.2d 230, 273-274 (E.D.NY.2007); Leibowitz 
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~ .' J- • 

.. " . 

v. ,Ortho Pharmaceutical Corp., 2~4 Pa. Super 418, 307 A.2d 449, 459 (1973); 

Theeke, supra. 

In this case, the warning that was on the sodium bromate in question was 

determi~ed'to be inadequate as evide,nc~d by the jurY verdicts against Univar on the " 
I'~, 

express warranty claim; therefore; the charge given on, the sophisticated user . . . . . 
, ' 

d,efense was not proper as it did not instruct the jury that" in order to apply' the ' 

defense th~t it mList first find that th~ y"arnings were adeqUate. As a result;:the jU'ry 

, 'inappropriately applied t~e defe'nse Jo~'the negligence and"impli~d wqrranty of. 

. ,merchantability ciaims to the prejudice' of Plaintiffs and ren'dered verdi~ts, i~. favor,·; :, 
. . . .' 

of the Defendants. For that reason, those verdicts in favor of the Defendants'must ' ' 
. , '.. . 1 . ' '.~ , . 

• • ;'0' 

" , ',be reversed ',aiid verdicts ,.in favor of th'ePlaintiffsagainst Defendants must p'~, 
. .' I' .. . . " , 

, , 

, ;,entered.' 
< •• ' 

It is further the position of Plaintiffs 'that if this C,ourt' decides to adopt the 
, I'· ~ 

t') '\ • 

sophist,icated use'r d$fense as the 'law of $outh Carolina; the seemiri'gly broad 
. '. ..,'. - . 

application and effect of. th~t defense ,as discussed and/or'suggested by, Bragg, 

supra" should net.be adopted but rather a much more narrow rule 'should,be 

declared. The adoption of the defense and the definition of,it should take into, ' 

account the federal conflicts preemption problems, ,as well ~s the state legislative 

conflicts issue and be such that thereWili be no que'stion left as to 'the effect of the 

, "defense on state and federal, regulations which 'impose duties to warn and label 

hazardous goods. T6 adopt the broad view argued by Defendants at trial that' ' 

, allows a manufacturer, supplier, distributor or employer to breach the public laws 

of the land and injure someone wit~out responsibility for his/her acts, ~urely'shOl.ild 

49 



not be - cannot be - permitted. Tort cases play important roles in policing 

hazardous materials and in making the world safer for all of us. No rule or defense 

should ever be permitted to allow anyone to send through the stream of commerce 

unlabeled goods, goods with nc;> warnings whatsoever or goods with inadequate 

warnings in violation of legislatively imposed and clearly established common law, 

duties and escape liability simply because it is lucky enough to get it into the hand~ 

of a sophisticated user before: it hurts someone. 

It is with these thoughts and considerations in mind that Plaintiffs respectfully 

request that this Court consider the. issues in this case, determine whether the 

sophisticated user defense shoul~ be the law of South Carolina and, if so, render 

an opinion that clearly delineates in a practical and sensible way how the defen'se 
• ';... ' I' • " 

is to operate upon the duties of manufacturers and suppliers to label and warn of 

. the dangers arid, hazards of products they manufacture. 

v. The Courterred in granting the Defendants' Summary JudgmentMotion 
as to Plaintiffs' strict liabilitY cause of action because the Plaintiffs 
were "users" and/or "consumers" within the meaning and embrace of 
S.C. Code Ann. §15-73-1 0 (2007) . 

, The trial court granted summary judgment for Defendants on Plaintiffs' strict 

liability claims, adopting the Defendants' position on the definition Of '''user'' for 

purposes of the South Carolina Products Liability Act and holding Plaintiffs were not 

"users" under that Act. (R.62{ lines 15-18): This C6urt should reverse that ruling~ 
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Scope of Review 

Summary judgment is appropriate where there is no genuine issue of 

material fact, and it is clear that the moving party is entitled to judgment asa matter 

of law. Rule 56(e), SCRCP; Bank of NewYorkv. Sumter County, 387 S.C. 147,691 

S.E.2d 473 (2.01 0); Russell v. Wachovia Bank. N .A., 353 S.C. 208, 217, 578 S.E.2d 

329, 334 (2003). On review of an order granting summary judgment, the appellate 

court applies ~he same standard as that used by trial court. Edwards v. Lexington 

County Sheriffs Dep't, 386 S.C. 285, 688 S.E.2d 125 (201,0); Wogan v. Kunze, 379 

. S.C. 581, 585, 666 S.E.2d 901, ,903 (2008). 

, ,'The issue of interpretation of a statute is a question of law for the court. 

Catawba Indian Tribe of South Carolina v. State, 372,S:C. 5,19, 524, 642 S.E.2d 

751, 753 (2007). In a case raising a' novel question of law regarding the 

interpretation of a statute, the appellate court is free to decide the question with no 

particular deference to the lower court. New York Times Co. v. Spartanburg County 

Sch. Dist. No.7, 374 S.C. 307, 309, 649 S.~.2d 28', 29 (2007); In re Hospital Pricing" " 

Litigation, King v. AnMed Health, 377 S.C. 48, 659 S.E.2d 131 (2008); In re 

Campbell, 379 S.C. 593, 599, 666 S.E.2d 908, 911 (20~8): See also Fields v. J. 

Haynes Waters Builders, Inc., 376 S.C. 545, 658 S.E.2d 80(2008) (the Supreme 

Court reviews questions of law de novo). 
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Plaintiffs were "Users" for Purposes of S.C. Code Ann.§ 15-73-10 

The trial court ruled that the Plaintiffs were not "users" or "consumers" for 

purposes of South Carolina's Defective Product Act, S.C. Code Ann. § 15-73-10 

(2007), and accordingly granted summary judgment to all Defendants as to this 

claim: This Court should reverse this ruling and, remand for a new trial on 

Defendants' liability to the Plaintiffs under the Act. 

Section 15-73-10, entitled "Liab'ility of seller for defective product," adopted 
. ." 

,Restatement (Second) of Torts § 402A and provides, in pertinent part:' 

"(1) One Who sells any product in a defective conditionunreasonably 
'dangerous to the user 'or consumer or to his property is subject to 
liability for physical harm caused to the ultimate user or consumer, or 
to his property" if ' 

(a) The seller is engaged in the business of selling such a 'prOduct, ' 
and, 

(b) It is expected to' and does reach the user or consumer ,without 
substantial change in the condition in which it is sold. ' 

S.C. Code'Ann. § 15-73-,10 (1976 as amended) (emphasis added). This section 

imposes strict liability upon the manufacturer and seller for an injury to any user or 

consumer caused by its product if the product is expected to and does reach the 

user or consumer without substantial change. kL. 

,'The Act does not expressly define "user or consumer." The trial court ruled 

that the Plaintif~s were not "users or consumers" of the product or the warnings 

required by state and federal law so thaUhe Defendants were not liable to them 

under the Act. This ruling is yontrary to established authority under Section 402A. 
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'. 

First, under a strict, literal construction of the Act, the Plaintiffs were users of 

the inadequately labeled ~odium bromate. As employees of the industrial purchaser 

of the chemicals, the Plaintiffs were the very users and consumers for whom the 

warnings on the volatile and explosive hazardous workplace product 'were, and 

should have been, intended. The Defendants provided the sodium bromate to 

Plaintiffs~ employer for eventual use in manufacturing processes run in the 
. . 

employer's plant. Defendants provided the sodium bromate in significant quantities 
, .. 

and on pallets that were intended to be stored and moved about in the plant until 
"" ',' ' 

needed for later use in the employer's chemical process. The warnings required to 
'. 'l . • 

be placed on the bags were intended and necessary to alert the buyer/employer's 

employees that the bags contained highly combustibl~ and volatile material so that 

. any and c:ill employees who might be responsible for stoTing,. handling and moving 

the pallets of bags would reco"gnize, what they' were and the danger they. 

represented so that the employees could treat the pallets of bags accordingly~ 

. As previously argued, the OSHA standard applicable in this case was' 

enacted to protect ~mployees from the dangers of hazardous chemicals and when', 

suppliers, subjeCt to the OSHA standard, fa,il to meet their .burdens under that 

standard, the employees are not adequately protected and serk)us harm may befall 

th~m. OSHA promulgated the Hazard Communication Standard (H,CS) "to en~ure 

that the hazards of all chemicals produced or imported are evaluated, and that' 
.... 

infor,mation concerning their hazards is tr.ansmitted to employers and employees." 

29 C·.F.R.§ 1910.1200(f)(3). "Suppliers" mustbe included in this Regulation 'to 

ensure .that information does flow from the manufacturer to the user and th~t the' 
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labeling system is to serve as an immediate warning and as a reminder of the, more 

detailed information provided in other forms. ,Id. at 53301. 

Under the trial court's ruling, the warn'ings were meaningless and"directed at 

no one. The indi~iduals who encounter the pallets in transit would be "mere' 

bystanders" who did not enjoy any benefit of the product so that the warnings were 

not,meant for them. The buyer's management never actually'encountered, the 

pallets and did not work around them; the warnings could not have been meant for 

, " 

them, except as they would have been passed on to the workers who actually did 

work around the pallets. Under the literal construction of § 15-73-10, these Plaintiffs 
" ' 

, were precisely the "users" and "consumers"for whom the warnings were intended. 
! 

Furthermore, the comments to Rule 402A 'further support th~ v'iew.that the 

Act applies to employees such as the Plaintiffs .. The Act expressly adopts those 
, ' ' 

comments as the expression of legislative intentin enacting the Act. See S,C. Code, ",d, 

Ann. §15-73-30 (2007) ("Comments to § 402A of the Restatement of Torts, 

Second, are incorporated herein by reference thereto as the legislative intent of this' 

chapter.") Comment(D provides: 

I. User 'or consumer. In order for the rule stated in this Section to 
apply, it is not necessary that the ultimate user or consLimer have 
acquired the product directly from the seller, although ~he rule applies 
equally if he does so. He may have acquired it through one or more 
intermediate dealers. It is not even necessary that the consumer have 
purchased the product at all. He maybe a member of the family of the 
final purchaser, or his employee, or a guestat his table"or a mere 
donee from the' purchaser. The liability stated is one in tort,and does 
not require any contractual relation, or privity of contract, between the 
plaintiff and the,defendant. 

* * * 
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"User" includes those who are passively enjoying the benefit of the 
product, as in the case of passengers in automobiles or airplan~s, as 
well as those who are utilizing it for the purpose of doing work upon 
it, as in the case of an employeeof the ultimate buyer who is making 
repairs upon the automobile which he has purchased. 

Restatement (Second) of Torts§ 402A, cmt. (I). Under this comment the terms 

"user or consumer" includes the final purchaser's employee, ande~en those 

"passively enjoying the benefit of the product." Industrial workers, such .as the 

Plaintiffs, owe their very employment to - and thus passively enjoy the benefit of - . 

each industrial product the employer purchases ar.1d uses' in pursuit of its 

manufacturing processes. Each empl()yee is a constituent part of the employe(s 

collective enterprise, and are the very users of the warnings' required to be placed 

on the product. ',' 
, 

Comment (0) is addressed to caveat (1) to § 402A, and explains that the ALI 

expressed no opinion on whether Section 402A should be applied to "persons other 

than users or consumers." Comment (0) provides: i ~ . 

Thus far the courts, in applying the 'rule stated in this Section, 
have not gone beyond allowing recovery to users and consumers, as 
those terms are defined in Comment I. Casual bystanders, and others 

. who may come in contact with the product, as in the case of 
employees of the retailer, or a passer-by injured by an exploding 
bottle, or a pedestrian hit by an automobile, have been denied 
recovery. Thererilay be no essential reason why such plaintiffs 
should not be brought within the scope of the protection afforded,' 
other than·that they db no~.h~ve the same reasons for expecting such 
protection as the consumer who buys a marketed.product; but the 
social pressure' which has 'been largely responsible for the 
development of the rule statedhas been a consumers' pressure, and 
there is not the same demand for the protection of casual strangers. 

, , " . 

Restatement (Second) of Torts § 402A emt. (0). Importantly, comment 0 does not 

indicate that' even casual bystanders' or casual· strangers are not within the 



protections of Section 402A, but rather explains that during the early 1960s (whe'n 

Section 402A was developed) there was not judicial support for· strict liability in tort 

to cover "casual" victims of what was perceived at the time to be liability grounded 

in warrantY.claims. 

However, even under comment" (0), these Plaintiffs would be within the 
., ' 

definition of "user or consumer" for purposes of Section 402A. Welders working 

within close proximity to highly flammable and explosive material their emplQyer 

purchased for use in the corporate enterprise are hardly "causal" "strangers" or' 

"bystanders" . with respect to the hidden risks embedded within the hazardous 

workplace substance. Thes~ workers are the very potential victims for whose benefit 

products liability law in genE?ral, and Section 402A in particular, imposes the duty on 

, . ' . . 

sell~rs of such dangerous products to pr~vide full, fair.andadequate warnings, of the ' 

, hazards lurking within that product. ' 

_ Comment (0) notes that the retailer's employees who "casually" come in 

contact with the product have been denied coverage. Such an example, however'; 

is a far cry from industrial we,lders at an industrial plant whose work necessarily 

exposes them to the hidaen risks of hazardous industrial products',that have, ' 

insufficient warning labels. Those employees are the very persons who must be 

warned about the dangers of the product so that they wiil treat the product with 
. , , 

appropriate caution. They ar~ the very "users, or consumers" of the product label· 

described in comment I. ., 
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South Carolina's appellate courts have not explicitly addressed the definition 

, of "user or consumer" for purposes of Section 402A. However; several cases are 

instructive and should be examined. 

In Marchantv: Lorain Div. of Koehring, 272 S.C. 243, 251 S.E2d 189 (1979), 

two workers were riding in a bucket suspended from a cable on a crane. The 

crane's operator extended the boom beyond the length of the cable, causing the 

crane to "double block," the cable to snap, and the bucket to crash, to the ground. 

The Court allowed warning and design defect claims under the Act to pr~ceed 

I ' 

against the crane's manufacturer, relying upon Pike v.Hough Co., 2 Cal. Rptr. 629, 

467 P.2d 229 (1970). The Marchant Court described the workers in the bucket as' 

"users" although the workers only passiveiy related tothe crane that was operated .. . 

by someone else, stating: 
, . 

Moreover, there was no' showing that the appellant, Mar'chant, 
was cognizant of the crane's tendency to two block when· he boarded 
the bucket. Therefore, a jury issue was created as to whether Lorain 
was liable in strict liability for its failure to warn a user 'such as..-
Marchantof the possible hazzard. ' 

. , 

, 272 S.C. at 248, 251' S.E.2d at 191 (emphasis added).'ln fact,' the defect in the 

crane placed the workers in the bucket at greater risk than the crane's operator, just 

as the inadequate warnings in this case placed the welders at greater risk than the 

, ' 

, workers who placed the pallets beneath those workers or the employees who 

utilized the product in the produc,tion process. Marchant supports application of 

Section 402A to the injured Plaintiffs' in this case and the finding, they were usersbf 

the product for purposes of the required warnings. 
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In Bray v. Marathon Corp., 356 S.C. 111,588 S.E.2d 93 (2003), the Supreme 

Court found the employee in that case who suffered emotional injury from watching 

a coworker being crushed by a defectively designed and manufactured machine . 
was covered by Section 402A. The Court held,the bystander analysis under Kinard 

v. Augusta Sash & Door Co., 286 S.C. 579, 336 S.E.2d 465 (1985) does not apply 

to a strict liability cause of action, stating: 

, We find the Court of Appeals properly concluded that the 
bystander analysis of Kinard does not apply to a strict liability cause 
of action. A user of a defective product is not a mere bystander but a ", 
primary and direct victim of the product defect. Accord Kately v. 
Wilkinson, 148 Cal.App.3d 576, 195 Cal.Rptr. 902 (1983) (plaintiff, 
who was owner and driver of boat that killed d,aughter's friend, 

", allowed to proceed on products liability claim as user of product); 
,Gnirk v. Ford Motor Co., 572 F.Supp. 120~ ,.(0.S.'D.1983) 

(manuf<;lcturer owed independent legal duty to plaintiff due to status 
as user of car involved in accident,' rather than as bystander). 
Because §15-73-1 0 limits liability to the user or consurner, there is no 
need for a limitation on foreseeable victims to avoid dispropor:tionate 
liability as wa's found necessarY in the bystander setting. It is not 
unreasonable to conclude the user of a defective product might suffer 
physical harm from emotional damage ifthe use oftheproduct results 
in death or serious injury to a third person, irrespective of the 
relationship between the user and ·third person. 

Bray, 356 S~C. at 117,588 S.E.2d at 95-96. The Court noted that "If the Act is to be 

amended so as to provide for the requirement of a close relationship in the context 

of a strict liability cause of action, this must be accomplished by the legislature, not· 

the court." Bray, 356 S.C .. at 117, n. 6, 588 S.E.2d at 96, n. 6 .. Bray does 'not 

preclude recovery for the workers in the case sub judice. In fact, Bray supports the 

a.rgument that Plaintiffs, who were primary and direct victims of the defective 
\ 

warnings, were more than "mere bystanders" for purposes of the Act. 
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Cases from other jurisdictions are also instructive on this issue. For instance, 

in Martin v. Survivair Respirators. Inc., 298 S.W.3d 23 (Mo. Ct. App. 2009), Derek 

Martin, a firefighter, died trying to rescue a fellow firefighter (Morrison) who was lost 

inside ,a burning building and Martin's family sued the manufacturers of the 

firefighte'rs' equipment, Su~ivair Respirato~s; Inc. ("Survivair") because of alleged 

malfunctioning of equipment that <?ontributed to Martin's death. The equipment, call . 

, a PASS alarm, was designed to activateanq emit a loud screeching sound anytime 

the wearers were' motionless for a period of twenty sec0nd~ or more. The fellow 

'firefighter's PASS alarm failed, causing Martin to lose him and to ultimately die,of 

smoke inhalation while trying. to locate and' rescue the fellow firefighter. The 
. . -

Missouri Court of Appeals noted Missouri had adopted Section 402A: 

Here, the PASS device has an intended pu'rpose: to sound an 
alarm when a firefight~r has been motionless for a period of twenty 
seconds. This is to alert the others'in the Rescue Squad that one of 
their men is.down. It is these others who need the alarm in ord~r to 
find the man who is down. This is exactly what the PASS device was 
designed to do~ Once the alarm sounds, the firefighter wearing the 
,device takes no part in its use, rather it isthe others who.'use th~ 
device to find him. Martin, as one of the other firefighters seeking to 

. locate Morrison, relied on Morrison~s pASS'alarm to sound in orderto" 
find him. Thus" Martin was the "ultimate user" of Morrison's PASS 
alarm. 

298 S.W.3d at 32. 

In the case sub judice,the Plaintiffs who were in the vicinity of the dangerous 

materials were the "ultimate users" of the warnings that should have been properly 

placed and visible on the bags of sodium bromate. Those warnings were required 

to alert those who encountered the pallets that the bags contained material that 

would explode if exposed to flame, including red-hot slag byproduct from welding. 
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In Wirth v. Clark Equipment Co., 457 F.2d 1262 (9th Cir. 1972), the plaintiff 

was a longshoreman on the waterfront at Por:tland, Oregon, whose duties required 

him to work as a part of a crew attending a thirty-ton motor driven wheeled vehicle, 

known, as a v,an carrier. Clark Equipment Company had manufactured the van 

carrier and had sold it to Matson Navigatio'n Company" in whose service it was 

'being ope'rated at the time of the accident. Much of the c'argo transported by 

Matson's ships was packed in large wooden vans (or containers 'or boxes) whose 

,dimensions were approximately24' x 8' x 8', and "Yhose loaded weight was many 

tons. The carrier concerned was designed and mariufacturedfor th~ purpose of 

straddling such a van, lifting it from a flat bed trailer" or from-ih~ pavement,'or from 
. . ~ .' . '. . ....' . 

, the top of another van, and transporting it to another loc~tio~ 'in' the waterfront area.' 
.. '. . . 

Such work required that the carri~r bea large and heavy machine. The carrier 26 _ 

feet long, 13 feet wide,' and 18 1/2 feet high. The carrier could travel at- speeds up . .., . 

to 20 miles per hour. The operator sat ina cab at t,he rear of the top'of the vehicle, 

near the moior. A representative of the defendant testified that this location' of the 

cab was considered to be the best place to facilitate'the ability of the operator ,to 

drive the carrier and handle the containers, However,because'ofthe iocation of the 

cab, the forward view of the driver was seriously limited to the extent that he could 
, , 

not see,the ground for a distance of 51' 9" in front of his-right front wheel. There was 
. . - . . 

testimony to the effect that !?imilar carriers "kept running into ~hings," and that light 

, poles and fire hydrants located in their areas of operation had to be protected by , 
.' ". .' -

buffers of concrete or steel. 
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The carrier did not contain wheel guards, or "cow catchers," nor did it contain 

mirrors or closed Circuit TV cameras and monitors for the purpose of enhancing the 

operator's forward vision, and the testimony was conflicting as to the practicability 

of such safety installations on this machine. The noise of the engine could be heard 

all over the yard, a fact that provided a constant reminder of the carrier's presence, 

but not necessarily of its approach. The testimony indicated that Matson had affixed 

a bell to"the car~ier that was actuated when the vehicle ,"Yas in motion, but this bell 

could not be heard if the motor was turning faster th~m idling. 

The plaintiff's function was that of a "block man," whose duty was to . . . . \ 

disengage or engage the fasteners that held a van securely on a'trailer, in 'order to 

facilitate the carrier in lifting the van from the trailer or~indepositing it thereon. Thus, 

the plaintiff's work required him regularly to bein close proximity to the carrier. 

On the day of the accident, the crew had completed its assignm~ntsfor the 

day, and the driver was in" process of niovir:lgthe ca'rrier to the parking area~ His 

route took him the length of a 3D-foot wide aisle that was formed by the locations 

of two rows of vans. As the drlver -turned to enter this corridor, he could see the 

length of it and did not observe the plaintiff; after he had proceeded the entire length 

of the corridor and had parked the carrier, he learned that his right front wheel had 
, " 

run over the plaintiff, inflicting severe injuries that incluqed the loss ofaleg. The 

evidence indicated that at, the time the carrier proceeded down the corridor, the 
, " 

plaintiff was leaning against one of the vans that formed the corridor and was having 

a smoke. 
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The plaintiff sought recovery on the basis of negligence in the design and 

manufacture of the carrier, ~nd strict liability by reason of the manufacture and sale 

of a carrier that was in an unreasonably dangerous and defective condition. At the 

conclusion of the trial, the judge submitted to the jury the issue of negligence (and 

a verdict for the defendant resulted), but he withdrew from the' jury the. matter of 

strict liability, ruling that, as a matter" of law, the plaintiff could not recover on that 

basis. 

The Ninth Circuit,. applyin~ Oregon law, reversed, stating: 

The plaintiff in this case was not a "casual stranger." He was 
an employee of the purchas~r of the machine;' his 'duties as block 
man were an integral part of the functioning of the machine; ,he was 
obliged to work in close proximity to the machine; and the safety' 
deficiencies that the trial court found to exist in" the carrier'created' a " 
particular hazard to a person in the plaintiff's position. A tr.ier of fact ; 
'could readily have found that the plaintiff was a "user" of the machine 
and that he was no more a bystander: thanw~s the driver. 

Wirth v. Clark Equipment Co., 457 F.2d at'1265. 

Like the plaintiff in Wirth, the Plaintiffs in this case were not ~"casual 

bystanders" or "casual strangers" to the product and the. warnings that should have 
, " 

been placed in compliance vtith state and federal law.' The defect in the p~od uct 

(lack of an adequate warning) jeopardized these Plaintiffs preqisely because oftheir 

close proximity to the pallets and their use of welding and cutting machinery that 

cO\Jld ignite the sodium bromate. It simply makes no sense to hOld tha't these 
'" 

Plaintiffs are not "users o(consumers" of the warnings required for the product for. 
, . 

purposes of South Carolina's Products Liability Act. See also Anderson v. Smith, 

180 Wis.2d 470,514 N.W.2d 54 (Ct. App.1993) (the "user" of the product includes 
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any person who the manufacturer would reasonably foresee coming into contact 

with its hazardous product; if the prod"uct presents a risk to a third person 

foreseeably endangered by the expected use of the ptoduct, additional warnings to 

remind the immediate user of the "latent danger to others may be required). As 

comment I explains, "[i]t is not even necessary "that the consumer have purchased 

the product at all. He may be a member of the family of the final purchaser, or his 

employee, or a guest at his table, or a mere donee from the purchaser." (Emphasis 

" supplied). 

Accordingly, this Court should hold that the Plairitiffs were "users or 

consumers" for purposes of strict liability under Section 402A with regard to 

Defendants' products and the warnings that were required to be on"the product. The" 

Gourt should reverse the trial court's grant of summary judgment for Defendants 

"and should remand the matter a trial by ajury on Plaintiffs' claims under Section 15-. . 

73-10. 
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CONCLUSION 

For the reasons stated this Court should reverse the trial court's ruling 

regarding the sophisticated user defense, the verdicts for Defendants on Plaintiffs' 

. negligence and implied warranty claims, and the order granting summary judgment 

for Defendants on Plaintiffs' strict liaqility claims. The Court sh9uld remand the 

maUer.for entry of judgment for the Plaintiffs.on the negligence and strict liability 

claims in light of the jury's verdicts, and for a new trial on the strict liability claims. 
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