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STATE OF SOUTH CAROLINA ) 

COUNTY OF CHARLESTON 

--eYNTHIA BALES as Personal· 
Representative of THE ESTATE 
OF FRANK BALES, 

Plaintiff, 

v. 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant. ) 

IN THE COURT OF COMMON PLEAS 
FOR THE 9TH JUDICIAL CIRCUIT 
CASE NO.: 201 O-CP-1 0-8631 

ORDER FOR ENTRY OF DEFAUL 
AND REFERAL FOR 
HEARING ON DAMAGES 

The Notice' of Summons and Complaint in this matter was published in The Post & 

Courier on May 2, 5, and 16, 2011. Defendant Abel Martinez failed to submit a responsive 

pleading or defend the suit and on September 14, 2011 Plaintiffftled a Motion for Default and 

Request for a Hearing on Damages. 

THE COURT HEREBY FINDS Defendant Martinez was properly served with notice 

via publication and failed to ftle and/or serve a responsive pleading within 30 days after the last 

day of publication and Plaintiff properly moved for entry of default on September 14,2011. 

IT IS THERFORE ORDERED that Defendant Abel Martinez, is ~ Default and this 

Entry of Default is considered effective as of September 14, 2011, the date the Court was first 

notified of Defendant Martinez's default through Plaintiffs Motion For Entry of Default. 

IT IS FURTHER ORDERED that this matter is to be set on the Court's docket for a 

hearing on damages pursuant to Plaintiff's request. 

IT IS FURTHER ORDERED that this entry of Default has no impact on any defenses 

to stand in Defendant's shoes. 

Dated: ID -411 
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STATE OF sourn CAROLINA ) 
) IN TIIE COURT OF COMMON PLEAS 

COUNTY OF CHARLESTON ) 
) 

CYNTIilA BALES as personal representative of the ) 
ESTATE OF FRANK BALES 

CASE NO. 

1:81 Plaintiff ) 201 O-CP-I 0-8631 
) 

~ ) 
) 

MOTION AND ORDER INFORMATION 
FORM AND COVER SHEET 

ABEL MARTINEZ And SOUTH CAROLINA ) 
DEPARTMENT OF TRANSPORTATION o Defendant. . .' 

Plaintiff's Attorney: Defendant's Attorney: 
Akim A. Anastopoulo, BarNo. , BarNo. 
Address: Address: 
2850 Ashley Phosphate Rd. 
North Charleston, SC 29418 phone: fax: 
phone: 843-614-8888 fax: 800-313-2546 e-mail: other: 
e-mail: akim@akimlaw.com other: 
~ MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and Ill) 
o FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
QPROPOSED ORDER/CONSENT ORDERJcomplete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Default Judgment 
Estimated Time Needed:30 min Court Reporter Needed: ~ YES / D NO 

t8:I Written motion attached 
SECTION II: Motion/Order Type 

o Form Motion/Order 
I hereby move for relief or action by the court as set forth in the attached proposed order. 

Signa~tt:'Y ~[ JDefendant 
--

Date submitted 
SECTION m: Motion Fee 

t8:I PAID-AMOUNT: $25 
o EXEMPT: D Rule to Show Cause in Child or Spousal Support . 
(check reason) D Domestic Abuse or Abuse and Neglect 

o Indigent Status D State Agency v. Indigent Party o Sexually Violent Predator Act 0 Post-Conviction Relief 
D Motion for Stay in Bankruptcy 
D Motion for Publication 0 Motion for Execution (Rule 69, SCRCP) 
o Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: o Other: 

JUDGE'S SECTION 
D Motion Fee to be paid upon filing ofthe attached 
order. JUDGE 
DOther: 

CODE: Date: 
C;f;.ERK'S VE~ICATION 

Date Filed: 
Collected by: 

seeAl233 (11-03) 

- -. " - -" . . - =..... - . .:.:. . . -~ .- " - _. -.' -_. - -' -. - - . -. - -' .. -
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I 0 MOTION FEE COLLECTED, o CONTESTED - AMOUNT DUE: 

SCCAI233 (11-03) 
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FORM 4 
STATE OF SOUTH CAROLINA 
COUNTY .OF Charleston 

JUDGMENT IN A CIVIL CASE 

IN THE COURT OF COMMON PLEAS CASE NO. 2010 CP-10-8631 

Cynthia 0 Bales, as Personal Representative of the Estate of 
Frank R Bales 

Abel MartInez and South Carol ina Department 
of TransportatIon 

PLAINTIFF(S) 

Submitted by: 

o 

o 
o 

o 

DEFENDANT(S) 

Attorney for: 0 Plaintiff o Defendant 
or o Self-Represented Litigant 

DISPOSITION TYPE (CHECK ONE) 
JURY VERDICT. This action came before the court for a trial by jury. The issues 
have been tried and a verdict rendered. (..., 

DECISION BY THE COURT. This action came to trial or hearing befor~e ~ 
The Issues have been tried or heard and a deCision rendered. \ ~r:n 

ACTION DISMISSED (CHECK REASON): 0 Rule 12(b), seRCP; 0 RJie 41~<:- ~ 
seRCP (Vol. Nonsuit); 0 Rule 43(k), SeRCP (Settled); 0 Other ~ 

ACTION STRICKEN (CHECK REASON): 0 Rule 400). SCRCP; 0 Ban ptcy~~ l} o Binding arbitration, subject to right to restore to confirm. vacate or modify ~~..g 
arbitration award; 0 Other ~~ ~ 
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK ApPLlC LE B8}: 
o Affirmed; D Reversed; 0 Remanded; 0 Other 

NOTE ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED: 0 See attached order (formal order to follow) ~ Statement of Judgment 

by the Court: Defendant's Motion for ReconSIderatIon, flIed March 15, 2012 and heard on April 3, 2012, IS 

DENIED. 

ORDER INFORM A TlON 
This order I2$] ends 0 does not end the case. 
Additional Information for the Clerk: 

INFORMATION FOR THE PUBLIC INDEX 
Complete this section below when the judgment affects title to real or personal property or ir any amount 
should be enrolled. If there is noiudgment information indicate "N/A" in one ofthe boxes below. 

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled 
(List name(s) below~ JLlst name(s) belo'!l lList amount(s) below) 

N/A N/A $N/A 

$ 

$ 

If applicable, describe the property, including tax map information and address, referenced in the order: 
N/A 

The Judgment infonnation above has been provided by the submittmg party Disputes concermng the amounts contained in thIS 
form may be ad ressed by way of ohon pursuant to the SC Rules ofelv,1 Procedure Amounts to be computed such as mterest 
or additionill t able costs not vall ble at the time the fonn and final order are submitted to the Judge may be 11 ovided to the 
clerk. Note T' Ie abstrac rs a d r searchers should re~ the official court order for judgment details. 

a\S] J.-
Judge Code 

Page lof2 
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For Clerk of Court Office Use Only 

This judgment was entered on the day of 
placed in the appropriate attorney's box on this 
to parties (when appearing pro se) as follows: 

ATTORNEY(S) FOR THE PLAINTIFF(S) 

Court Reporter: Sharon 0 Jones 

SCRCP Form 4C (1012011) 

,20 
day of 

5 

and a copy mailed first class or 
, 20 Jo attorneys of record or 

ATTORNEY(S) FOR THE DEFENDANT(S) 

CLERK OF COURT 

Page 2 of2 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

CYNTHIA D. BALES, as Personal 
Representative of the Estate of 
FRANK R. BALES, 

Plaintiff, 

v. 

ABEL MARTiNEZ MARTINEZ 
and the SOUTH CAROLINA 
DEPARTMENT OF 
TRANSPORTATION, 

Defendants. 

) 
) 
) 
) 
) , 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 9TH JUDICIAL CIRCUIT 
CASE NO.: 2010-CP-10-8631 

\ 
" 

THIS MAITER is before the Court on Plaintiff's Motion for a detennination of 
unliqudated damages following Defendant Martinez-Martinez's default. A hearing was 
conducted before the South Carc;>lina Court of Common Pleas, for the Ninth Judicial Circuit on 
January 11, 2012. Attorneys for both parties were present at the call of the case as was the 
Plaintiff and Plaintiffs witnesses. Also present was counsel for an alleged applicable uninsured 
motorist carrieres). The Defendant did not make an appearance. Following Defendant's default, 
Plaintiff requested this ~earing pursuant to Rule 55 of the, South Carolina Rules of Civil 
Procedure for a determination of Plaintiff's unliquidated damages. After hearing testimony and 
receiving evidence on the record, and for the reasons more fully articulated below, I determine 
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel 
Martinez-Martinez. ' 

FACTUAL/PROCEDURAL BACKGROUND 

Plaintiffs husband, Frank R. Bales, w~s killed as a result of an auto/motorcycle collision 
that occurred on October 15, 2008. According to PlaiIitiff's Complaint, Defendant Martinez­
Martinez disregarded a traffic signal, causing Defendant's vehicle to strike and fatally injure Mr. 
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served 
upon Defendant Abel Martinez-Martinez on May 16, 2011. 

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or 
'otherwise defend in this action. Plaintiff moved for an entry of default, which was signed 
October 4, 2011, and asked this Court to schedule a hearing to determine and ent~r judgment 
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant's last 
known address and filed proof of the same with the Clerk. 

- .... +. - - - - - - '" - ~ - --, -.- - - --
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LAW/ANALYSIS 

In a wrongful death action, the decedent's beneficiaries are entitled to recover all 
damages, present and prospective, which are naturally the proximate consequence of the 
wrongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and 
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society, 
including the loss of his experience, knowledge, and judgment in managing the affairs of himself 
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972). Decedent's life 
expectancy for purposes of Calculating future lost earnings and damages must be determined 
pursuant to S.C. Code Ann. § 19-1-150. In situations where the defendant's actions show willful, 
wanton, intentional or malicious intent, Plaintiff may also seek to recover punitive damages, 
provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C. 
Code Ann. § 15-33-135. 

Plaintiffs' decedent suffered fatal irljuries as a result of Defendant's negligence. Plaintiff 
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial 
planner, and certified forensic financial analyst. Mr. Hiers was qualified as an expert in the field 
of economic loss calculation without objection. 

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries, 
sustained a present value economic loss of $1,502,166.00. Mr. Hiers testified. that this 
calculation was based upon the present adjusted value of Mr. Bales' lost pre-trial income; lost 
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated 
household services (based upon statutory life expectancy); and estimated life value (based upon 
statutory life expectancy). Mr. Hiers also testified that Mr. Bales' historical medical costs and 
personal income abated were subtracted from the total economic loss. 

Mr. Hiers further testified that his estimate was on the conservative side. He stated that 
income and benefits were calculated at a retirement ag!! of 65 and were not adjusted to take into 
account possible future promotions or increases in pa'y. The Court finds Mr. Hiers' calculations 
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these 
conclusions to a reasonable degree of professional certainty, using methods and calculations 
generally recognized in his field. 

Mr. Hiers' economic loss calculation did not include any amounts for mental shock and 
suffering, wounded feelings, grief and sorrow, loss of companionship, or deprivation of the use 
and comfort of the deceased's society, including the loss of his experience, knowledge, and 
judgment in managing the affairs of himself and of his beneficiaries. 

The Court also heard testimony from Cynthia Bales, decedent's wife and the 
representative Plaintiff in this action. Mrs. Bales testified that her husband's death had a severe 
and negative impact on ht;:r and their minor child. Mrs. Bales testified that she was having 
trouble living life without her husband whom she referred to as her "soul mate." She testified 
that both she and her minor child were required to undergo grief and other counseling to deal 
with the consequences of Decedent's death. Based on this testimony, it is clear to the Court that 
the Decedent's beneficiaries have suffered a great deal of mental shock and suffering, wounded 
feelings, grief and sorrow, loss of companionship and deprivation of the use and comfort of the 
deceased's society. 

Finally, because the Defendant is in default, the Court must deem all allegations in 
Plaintiff's Complaint as admitted. Plaintiff has alleged that Defendant's acts were willful, 
wanton, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a 

~~\~ 
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valid license and that he dis-regarded a traffic signal at a high rate of speed. Accordingly, 
Plaintiff argues she is entitled to punitive damages. 

The Court has heard testimony from Decedent's wife and her economic loss expert and 
has received on the record evidence and testimony of funeral bills, lost wages, and other 
damages. Based on this record, and consistent with the statutory and common law of South 
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT: 

That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or 
otherwise defend this action within thirty days of service upon him of the Summons and 
Complaint, and is in Default. 

That The Plaintiff, and decedent's statutory beneficiaries suffered and were otherwise 
damaged as a result of the actions of the Defendant. 

That Defendant's acts and omissions show willful misconduct, malice, wantonness and 
an entire want of care, raising a presumption of the Defendants' conscious indifference to the 
consequences of such acts and omissions. 

That because of the Defendant's acts and omissions and the proximate harm resulting to 
Plaintift" and decedent's beneficiaries, Plaintiff and decedent's beneficiaries are entitled to 
punitive damages in order to punish and penalize the Defendant and to deter the Defendant and 
others from similar behavior. 

IT IS THEREFORE ORDERED that Default be entered against Defendant and that he 
be h~ld fully liable for the Plaintiffs' damages. 

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual 
damages for their injuries. . 

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $200,000.00 in punitive 
damages. . . 

IT IS HEREBY ORDERED, ADJUGED, AND DECREED THAT DEFENDANT 
ABELMARTlNEZ·MARTINEZ IS AND BE FULLY LIABLE FOR PLAINTIFF'S 
DAMAGES AND SHALL PAY UNTO DECEDENT'S BENEFICIARIES THE SUM OF 
$1,900,000.00. 

IT IS SO ORDERED. 

j-
This ~ day of March, 2012 

30f3 

.. ) .' - , ,." , 
_ ..... ~ __ • _. _ "~ , • _ ,_ ~ oJ ~ - <.,:! -~ r _. ~ - -- - ~ - .', - • •• - -
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STATE OF SOUTH CAROLINA 
COUNTY OF Charleston 
IN THE COURT OF COMMON PLEAS 

FORM 4 
., JUDGMENT IN A CIVIL CASE 

CASE NO. 2010 CP-IO-8631 

Cynthia D. Bales, as Personal Representative of the Estate of 
Frank R. Bales 

Abel Martinez Martinez and the South 
Carolina Department of Transportation 

PLAINTIFF(S) DEFENDANT(S) 

Attorney for: 0 Plaintiff o Defendant 
Submitted by: or o Self-Represented Litigant 

DISPOSITION TYPE (CHECK ONE) 
N 0 JURY VERDICT. This action came before the court for a trial by jury. Tt~issues c:::> 

"'" b~o mod "d .. "d~t re""=d, t ",j; ~ 'li1 
~ 

:Jt 
DECISION BY THE COURT. This action came to trial or hearing befor the 9i.iIr.r;. ~ .:.:.-rr:a;P 
The issues have heen tried or heard and a decision rendered. ~~ , ~f'~ 

0 ACfION DISMISSED (CHECK REASON): 0 Rule 12(b), SCRCP; 0 R Ie 41~ N .; 

SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP (Settled); 0 Other .,3- -Q rn 
0 

. Ul 3 0 ACTION STRICKEN (CHECK REASON): 0 Rule 40(j), SCRCP; 0 Ban upt@;:ti N 

o Biodio • .,bi""tioo, ,"bjoct 10 ,i,ht 10 ".10" to roofi,m, n~. '''00<1''1 30 .. 
arbitration award; 0 Other ~ ~ 

0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APP {CABLE BOX): o Affirmed; 0 Reversed; 0 Remanded; 0 Other . \ 

NOTE: ATIQRNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL 

IT IS ORDERED AND ADJUDGED: 181 See attached order (formal order to follow) 0 Statement of Judgment 
by the Court: 

ORDER INFORMATION 
This order ~ ends 0 does not end the case. 
Additional Information for the Clerk: 

: INFORMATION FOR THE PUBLIC INDEX 
Complete this section below when the judgment affects title to real !>r personal property or if any amount 
should be enrolled. If there is no judgment information indicate "N/A" in one of the boxes below. 

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled 
(List name(s) below) (list" name(s) below) (List amount(s) below) 

Cynthia D. Bales. as ·Personal 

Representative of the Es ta te of Abel Martlnez-Martinez $1,900,000.00 

Frank R. Bales 

$ 

$ 

If applicable, describe the property, induding tax map information and address, referenced in the order: 

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this 
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to Ihe 
clerk. Note: Title abstractors and ~searchers should refer to the official court order for judgment details. 

SCRCP Form 4C (10/2011) Page 1 of2 
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--'J"""u""d:lfg--l.e"-=C:-lo""de---- rlate!t2--

For Clerk of ~ourt Office Use Only 

This judgment was entered on the day of 
placed in the appropriate attorney's box on this 
to parties (when appearing pro se) as follows: 

ATTORNEY(S) FOR THE PLAINTIFF(S) 

Court Reporter: 

SCRCP Form 4C (10/2011) 

,20 
~ay of 

10 

and a copy mailed first class or 
, 20 Jo attorneys of record or 

ATIORNEY(S) FOR THE DEFENDANT(S) 

CLERK OF COURT 

1. 
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STA 1:8 OF SOUTH CAROLINA 

COUNTY OF· CHARLESTON 

Cynthill D. nales, All Per.sonnl 
. Repmentati"e Qt the Estate 

) 
) 
) 
) 
) 
) 

ofFrnnk R. Bales On behalf oC the ) 

IN:iUf.!ANGI:. f.!1:.:iI:.f.!VI:. .J 

COURT OF COMMON PLEAS 
N1NTH JUDICIAL CIRCUIT 
CIA NO.: 201 O-CP.-l 0-

I-'A(:;I:. 1:l~/l/ 

~ __ ~ ___ ~ ____ ~E~'8~tR~t~cf~R=n~d~t~h~c~D~e~cc~d~e:nt~'s~b~e~n~G:UC~is~r~iCS= ... :'~~,~. __ ~ _________ ~ _____ ~~~~~~~ 
PLAINTIF'PS, ) 

VB. 

Abcl Mllrtine7; MlIrtl.n.ez and 
SQutli Carolina Depllrtment of 
Tranllportation, 

DEFENDANTS. 

) 
) 
) 
) 
} 
) 
) 
) 
) 
) 

SUMMONS 
TO THE DEFENDANT, ABOVE-NAMEP; 

YOU ARE HEREBY SUMl\.fONBD and required to· Answer the COlltp/aill:t in tbis . 

action, a.copy ofwhililh is herewith served upon y()u, and 10 serve a copy o;fyotll' A.nswer 

to the said Complaint lIpoD ilia undetaigncd attomey, at I. Hi East Railroad Avenuc, 

Moncks Comer, South Caro-l.ina 29461, within (30) day.s after setV'iccllereot: exclul'Iivl) 0 f 

UlC day of stich sCNiofl. Jfyou foil to Answer ilia Complnillt withirt that tirne, j'ldgmetJt to 

dr>f!l.ult will be rendered againl;lt y~u for the relief demanded 1111113 Complaint. 

By: hrl~ er P. Biering, Esq'lire 
.11 G Ea$t ,.Knllroad Avenue 
Monoks Comer. South CnrolilJa 29461 
843-761 ft4888 
PaoSimile: 843-899-9015 
chris@bieringJawfirm.com 

Moncks Comer., South Carolina 
April 23, 20 I 0 

11 
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STATE OF SOVTH CAROLlNA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

Cynthia D, Bdes, RS Pcrsonfll- ) 
:Rcprcsentntiv(l of the Estnte ) 
of Fa'unk R. B;I/cs On bebalf of the ) 

COURT OF COMMON !'LEAS 
NINTII J1JDlCIAJ" CIRCUrr 
CIA NO.: 2010·CP-10· 

Estate, nnd the DCGcdcnt's bcnetieinrics t ) 

------~----~~-~-~-~.~-~.~~~~::~~~::::~~~}--~~~--~--~~.uL_ .. ~ ~ 
) ' .. n~~~--~---------
) GE B ~' 
? ~~ U1 r 

P LAlNTIFFS, 

VS. 

Abel Mnriincz Martinet Illld 
South Cllrol~nn Dop3rimollt of 
Trljlnsp<Il-tI~~iO~lt 

n~ -u I""M 
). o~:c I If. 
) S~ ~ ,....., 

:..~g 'M '\;.J 

~ ;;; ~ 
) 

DEFENDANTS. ) 
) 

COMPLAINt' 
(,fURy TRtAr" PEMANDEn) 

TO TIm DEFENDANT. ABOV&-NAMED: 

Plaintiff9, by and Chrotlgh their attorney, complaining of the Defendant.~, wo\ild . -

respectfully $how to this Court and allege on information and belief as follows: 

PARTIES AND JURISDICtION 

1. Plirlntlff's decedent, Frank R,; Bales, was a resIdent of the County. of Dorchcster, 

State of South Quolina at th~ir time of deatlJ. The Plaintiff. Cynthia D. Bales, is the duly 

flppointed p.ersonal representative of the Estate (liher husband, FranK R. Bnles. PIl'lintHf 

brings this action on behalf of the Estate lind on bebalf of herself-the decedent's 

husband, and CurtIs Bales, the de~edent's son, they being the st£ltutOry beneficimi.e.s 

tinder the South CnroUna Wtongnll Death Act, South Ca.t'nllna Code of Lgws § 15-51-

10, et. Seg., (1976 as amended), nnd the heirs to [he Estate. 

12 



2. Upon IJlfomJation and belief, D~fend(lnt, Abel Mflrtinc7.. Martincz, is fl resident of 

the C01.mly o£Charlestoll, State of South Carolina. 

3, Upon iwormation and beliet~ Defendant, South Carolina Depllrtmellt of 

Trlmsportation, is a politioal subdivision oftbe Stato of South Catolinll, and is subjecl to 

suit p\lrsUElIlt to the SO\lth Carolina TOlt ClaJms Act. The Plaintiff is informed and 
.. - .. - ......... - ......... - ............... -. . . ~ .... _.. . ..• ,."...-~ •. ~ .... ~. =. ~.~. ~ .. ~-~ .. ~. ~~~~~~~~~ 

bell.eves thllt the Defendant operates in every County, speolfically in the County of 

Charleston. 

4, TItI? acts and omissions giving rise to this clluse of action occurred In tJ1e County .... 

ofChnrleston, State of South ClITolinn, on October i5,2008. 

5, This Honorable Court has jurisdiction of the parties and of the Sttbject mfltter 

herelnafter·set forth. 

6. On October 15, .2008, the Defendant Martinez was exceedingihe speed limit, 

traveJ.ingat fhe inte~et';t!on of Fain Street, and Aviation Ave-rmc, in the ~ounty of 

Cbnrleston, when he entered into-the intersection thro~gh a red light causillg the 

Plaintiff's deccoc:nt to coI~de into Defendant Mnrlincz~ vehicLe. 

7. 'fIrnllk R. Bales dled as it result. ofilie collision. 

8. nat Defendant Martinez was not licensed to opClrat~ a motor vehicl 6, and tlpan 

infonna.tion and ~Uef, did not have knowledge requisite to \Jnderstan.d and therefore, 

abide by the trnffic Iflws nnd signals in place a.t the time Md place. 

9, Tha.t Defendant Martinez had been convicted SJn multiple ocensions for operating 

a vehiole without a South CaroHnu DriVers' License, 

13 



... ~. ~"'~.1.\;:~';'t":~~;:-.'r,~. ·'1 "" 

'~~~/~~/~~11 l~:~b 

10. Thnt Defendant Martinez waS ch~tged as re.sult of this collision with operating 0 

rnotor vehicle witl)out n South CatOH.IlIl Drivers· Lloense, and Disregarding a Traffic· 

Signl~l. 

ll. 'null Defendant DOT, upon illfomlatioll and·belief, had knowledge of Lho 

-~~~~~, ~"~, ,,~,: in~¢1;h'IA9t!~1J1/~~c signal !s:::~es pt:'osentod lit Fain an'd Aviation. Specifioally. that tilL'lY 
- -. .•• .-. ?-;-~ •.•... - .... ".- '.. ... -'-" • 

knew Or should have known that drivers approaching Aviation from Fain St., coIIJd scc 

the light controlling Aviation before the Iiglit controlling Fain St. 

FORA mRS! CAUSE QJ!' ACnON 
(RECK.1iESSNRSS / NEGLIGI~NC)t) 

12. That the Pltcintiffrepcats each BItdevery allegation ofparagrnphs one (I) tlU'ough 

eight (8) above as if set fOlth l;Iereln ,rei'batim. 

13. That the IJefendaJJt did not act reasonably re!?;arding tho operation of-her vchicle 

and thllt injuries and losses were sustnined by the J?Inintitt; and that said damnglXl were· 

directly Rnd proxima.{e].y caused and oocnsloned by toe negligent. reckless, ,yillf\ll alld 

wantou conduct ofth~ Defendant, in the following particu.lars to wit: 

,a. In failing to keep a proper lookout; ': 

b. r~ f'alling to operate bis motor vchicle at n sl1Je speed; 

c. In failing to rnaintrun proper control oycrDefcndant's vchicle; 

d. In railing to seusotlably and effectively lltilize Defendant's \;'chiclc 

brllkes; 

e. In failing to take any evasive action, by any means, to avo1d the 

lawful path vehiole ¢n which the Plaintiff's decedent WllS operatIng; 

f. , In failing to obey posted speed limit; 

14 
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I:H:J::I-f::J/- ::I 1 Nl:>1.JHANt.:l:. l<l:.b1:.1-M:. .J" I-'A(:01:. 1<111 { 

g. r n U)cn and their failing 10 obey the traffic law8 of the Slat:, of Sotlth 

Carolina; 

h. In then nnd there failing to exercise !\ degree of carr:: ll.t)d c8ution, 

wpich a rellSonable (I!1d prudent person would have exercised under the same , 

circtlmstanccs; and 

i. 

wllJ.ti.dnessj and wantonness of the Defendant, direotly and proximately caused the 

injuries of the )?laintiLf as is set fortb below. 

14. That as a direct and proXimato result of the negligent, grossly negligent, oareless, 

reckless, wiUfd, and w(I!1ton acts an or omission of the Defondant., the Plai,l1Hff's 

decedent sufferod great physicnll:umn, ;nj\'lry nnd death to the Plaintiffs decedent'lt 

, person which has and will in the future onUSfl the beneficiaries to undergo much physical 

pain and sufferlngj bas and will ilt the future cause benefioi1l1"ies to incur oosts for medical 

tteatment and'services, and hall ~d wlIl in the future cause them to Buffer trav.mu, ' 

anxiety, E!OJ:loyanoe, hardship, loss of enjoyment of lIfc,}J}convenience, emotional 

distress. property damage, lUJd loss of use ofpropcrty, nU to boneficiaries damage and 

detriment. 

15. By J'ea~on of the acts Il:tId omissions of the Defendant as sel forth above, the 

J?laintiffis informed and believes that the Plaintiff is entitled to on fiwnrd of act un I 

damages, together with punitive dwn.agcs in an appropriate a:tnount to be determined by 

the fUlder of racl, nnd for 1hel cost OftJlis nclion. 

15 
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. ' 

FOR A SECOND CAUSE Oll' ACTION 
(RECJg"ESSffi1jSS f NEqLWENT ENIR US'l'MENT) 

16. That the Plaintiff repeats eac.h and every allegation of paragraphs on0 (l) 01.1'ough 

fifiec(l (1.5) nbove a:~ if set forth hc.re.il1 verbatfm. 

t-'A(.:il:. 1 b/ 11 

17. The Defendant is charged with the m.aintenance, constmotion, design, sigllsge, 

--~~~-~~-~---;o,",pwem:;:;mtionofE'[ffi(f$igriaJs·i:ifiliter,s~ctlcjiJ.-of Avriitfoii aiid·Faiil-rifiino nelir·-tb.e iOCIIH6:t1 6f 

the accident described herciJl. TIlatthe Dc~t1dant, knew or should have known ofthc 

condition whic.h caused tho Ilccident described berein. That the Defendant has specific 

knoWledge and notice of the 11!17..ard crcatod'by significant variations ofeleviltion between 

roadway and S11Qulder. That the Defendant has specifio kMwledge (hnt the aot oiplacing 

a traffic control signal at the intersection in the direction at which it WIlS placed could 

rosult in the opera.tor ofa -vehicle on Fain St. to utiHze tile traffic conftoJ. signal 

controllinB Aviation . 

18. Thil! the Defendant did not act r~aso[Jably rcgnrcUng the construction, design, 

safety, sigoa.ge, operlltion and maintenance of tho roadwElY, find that injurIes and losses 

were sustaIned by the PlaintIff's decedcllt,·nnd that said damages were directly and 

pro:;>;:imately caused and occrisioncd by the negligent, reckless, willful and wanton 

conduct of the Defendant, In the following partiouIIlIS to· wit: 

a. In failing to properly inspect tho IOlldway, and if so properly 

inspected, in failing to ascort.ain. the significance of the h~wd; 

. b. In placement ofilia traffic control d.evice, selection ofllie traffic 

control devIse; 

c. Tn failing to warn of a knO~-vtl dangerous conditioll; 

16 
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. IN!:jUHANUI:. ~b"l:.J<v'l:. ) I-'A(:il:. lb/l( 

d, In failing to design n1adway in 8 pl'oper manner to avoId (he 

dangerous oondition that resulted in the Illjuries of the PlaintIffs, ftnd it'l;o designed 

properlYtin failing to implement approprIate design; 

e, In falling to train those chatged with the Inspection, maln.1enlinco, 

. construction, and or ropalr ofthe roadway in a reason!lble manner; and ifso trained, in .-- - .-..... -..... - .... -. ... .. _.- . - .- _._ ...... -_ ... -.- ... _ .. _ .. '.'- .... -:.. - ....... ,_. 

failing to s\.lpe.rvisod those charged with the inspection, maintenance, oonstruction, and or 

repair ofthe roadway so that training WQuld bo utilized; 

f. in failing to establish appropriate rules, regulations, and guidelin.es 

for the safe operation of this roadway, and if properly established, in failing to follow 

such mIes, l'cguJatiolls, and guidelines: 

g. in then and titcreJruling to'ex~rcisc n degree of cnro ll1'l.d cnutlon, 

which a reasonable and prud~nt person WQ\dd have exercised under the same' 

circumstances; and 

h. Wh.ich neglIgence, gross negligencc. carcJessn~s, rocklciisness, 

wlJlfulness, and wantonnes-s of tho Defendant, directly'nng proximately caused the· 

injuries of the Plaintiff as ate set forth herein, 

19, 'That as a direct and proximate result ofthe negligent., grossly ncgligcnt, careless, 

reckless, w.il,ltI.lf, an~ wanton acts an Of omissiOXl oftha Defendant, the Pl~intiff' s 

oecedent !'Juffet~d great physical haml, injw:y nnd .death. to the Plaintiffs decedent's 

person which has and wjJI in the future cause the beneficiaries to undergo m\lch physIcaJ 

'pain and !lufi'ering, has and will in the futuro cause 'beneficiaries to incur costs for medical 

treatment and $ervices, and has and will in the .{'iJture cause thelll to sutrer traun1a. 

anxfety, annoyance, hardship, loss of enjoyment of life, inconvenienco, emotIonal 

17 
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. ' . 

distress, property damnge, and loss of use of property, all 10 beneficlaries damage (Ind· 

detriment. 

20. By reaSon ofilie ncts and omh;sions of1h!;; Defendant (IS set forth above, the 

Plaintiff are informed and believe that the Plruntlff Elre entitled to indivIdua.l nWEU'ds of 

~~~llal ~~ages jn~. ~?proprill.tt;) amount to be determined by tho .6ndc~ of fact, find fOl' 

the cost oftlus action. 

All to Plaintiffs damage, both actual IlDd punitive, in an amount to be determinr.d 

by the: finder of faot, 

WHEREFORE. the PlaintlffprllYs fot a judgment agaInst the DefendMts in nn 

amount of actual damages, and pu.nitivc damages in lUI apptoprinte amount to be 

determined by the finder offaot, and for such other and furtber reliefns this Honorable. 

Court might deem just and proper . 

Moncks Comer, South Car:olinn 
October 15,2010 
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ERIC POUUN . ANASTOPOULO & CLORE, LLC 
2850 ASHLEY PHOSPHATE ROAD, SUITE B 
NORTH CHARLESTON SC 29418 

201111AY'25 PH 1-; 3? 

·-JUkIE·J. ARM.SlRONG_ 
G~iERK or'COURT 

~031 
......... -... -....................... _ ...... --.- ......... dJ).1. 9. .~.~.P~.'9.~ .. ~zt~2; ........... _ ..... _ ................... : ... n"'" •••• 

AFFIDAVIT OF PUBLICATION 

m~t llo.st ·anb <!ouritr 
State 01 South Carolina I 
County 01 Charleston 

Personally apPeared belore me the undersigned advertising 
clerk 01 the above indicated newspaper published in the city 
01 Charleston, county and state aforesaid, who, being duly 
sworn, says that the advertisement 01 

(copy attached) 

appeared in the issues of said newspaper on the fallowing 
day(s): 

05/02/11 MOD PC 
05/09/11 MOD PC 
05/16/11 Mon PC 
05/02/11 MOD CNW 
05/09/11 Mon CNW 

at a cost 01 
Account# 
Order# 
P.O. Number: 

$513.83 
234012 
522153 

Subscribed and sworn to before 

me this _+."":'-~<'-'-_ day 

ol ____ ~_'____"E-l ....... -
A.D._~a;Q)i~.J.:.\.L.) _ 

05/16/11 Mon CNW 
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Siale or s.oulh Carolina 
Coun'y Of Cherles'on 

t IN THE COURT OF 
I ,. 

CYNTH liS Per-

I r~:a~sf.:t~lIb~tll~~lNc:l 
• BALES, 

PLAINTIFF 
:Vs. 
• ABEL 

TINEZ 

· g~'~,t. 
I 

TO ABEL 
I MAR NEZ 

I YOU REey 
SUM and re· 
quire to answer the Com­
plolnl In .hls acllon, II copy 

! of which 1s available from 
I the ctll(k 01 Cour' for 

~ ~~~~~s~~"he~:~lg· s:~~~~ 
uPOn vou, and to sarve II 

• capy of your answer 'a 'he 
• IBid Complelnt on Ihe 

I 
PJelnltff. or hl.s "notnevl. 
Aklm A. AnaslopouJo or 
Dnld P. Bolek, at their of­
fT~e located al 2850 Ashle., 

I 
Phosphllte ROilld. ~II. S, 
North Charleston South 
Carolina 29.18. wllfnn thir­
ty (101 dll';'\1 afler thll serv-

o lee hlrtof. exdy.slve of Ihe 
I day of such servIce, and If 

you fall to answer the 

! ;~':i~~Tt~; IIm,,:1t~I~re,~,~~ 
Ihe Plalnllff In Ihls acllon 

, will apply to the Court 'or 
• ludgm,nt by de'.ull for the 

I r.".t demended In Ihe 
Complalnl. 

I lsI Aklm A. Anastopoulo. 
Es.qulre 

2850 Ashley Phosphel. 
I Road, Suit. B 
• North Charles.lon, SC 29418 
I (U3) 614-IB84 

I 
ATTORNEY FOR 

PLAINTIFF 
Charleston. South Carollu 
Doted: Mav 2, 2011 • 

Non 

I 
TO T ABEL 

TINEZ: 
T thai Ihe 
5 IIbov. 
menlloned IIcllon of whIch 

:.i~:~e:.i:~g,~~ IIc~:fllll~i 
Ihereln was tiled In Ihe 01-
flce of Ihe Clerk of Court. 
Charleston Court of Com-

I mon PleGS, 100 Broad 

i ~~:I~I, c!~'!t(n.C~;~~el~lo:" 
· Ihe 15th dav of october, 
:2010. I 

slAklm e. Annlopaulo. I 
~ Esquire 
'~B5. • 

.... ""'-. IteS 
f/" a 294181 
\' • -8888 I 

FOR 0 

, TIFF I .,&Jlh Caroline 

{2~bIfS2'21Sl 
-' 



ANASTOPOULO LAW FIRM 
ATTORNBl"S AT LAW 
Toll Free: (800) 313-2546 
Facsimile: (800) 313-2546 or (843) 853-2291 
Mailing Address: 2850 Ashley Phosphate Rd., SUIte B 

North Charleston, SC 29418 

--Florence Office: 150 W. Evans Street, Florence, SC 

May 23, 2011 

Akim A. Anastopoulo (SC) 

David P. Bolek, (SC, OH) 

Charleston County Court of Common Pleas 
A TfN: Clerk of Court 
100 Broad Street, #106 
Charleston, SC 29401 

RE: Cynthia D. Bales v. Abel M Martinez 
Case No.: 20JO-CP-JO-863J 

Dear Clerk of Court: 

Andrew R. Hart (SC) 

John P. Hayes (MI, NC, OK, PA, SC) 

Reply to the North Charleston Office 

Enclosed please find an original and two (2) copies of the Defendant's Service by'publication 
regarding the above-named case. We would appreciate it if you would file the original and 
return the' clocked in copies to us. 

Thank you for your assistance in this matter. 

Sincerely, 

AANklp 
enclosures 

cc: Cynthia B~l~s 

.. , .. ~, 

,: ' ... . '. 

·ADDITIONAL OFFICES 
Florence, South Carolina' Greenville, South Caroltna 

Asheville. North Carolina 
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STATE OF SOUTH CAROLINA ) 

COUNTY OF CHARLESTON 
) 
) 
) 

... _ CYNlliIA BALES as Personal ) 
Representative of THE ESTATE OF ) 
FRANK. BALES ) 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 9TH JUDICIAL CIRCUIT 
CASE NO.: 2010-CP-IO-8631 

PLAINTIFF'S MOTION FOR ENTRY 
OF DEFAULT AND REQUEST FOR 
HEARING ON DAMAGES 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION ) b:J c.... ~ 

) ~ n C 

" Q) '-.r1! Defendant. ) " fTl'''' rr1 ~ • 
-TO-: -THE--C-O-UR-T~=~~'----J .-~~" , . -:: 

Plaintiff asks the Clerk of Court to enter default against th~ Del~t ~bel ~ \ t.. ..' 
. 'C:> c.n ~ _ . .• p" 

'c:;j .. , ED' .: 
.~.c> •. ~ .-:;:~.; 

·;;e·w r," . 
... en ... :-lJ ... ~. . .r; ... :~ 

w, ~ .... ~ 

Martinez and schedule a hearing to determine damages. 

A. INTRODUCTION 

Plaintiff brought this action against the Defendant Abel Martinez as a 

result of injuries suffered in an automobile accident that occurred on October 15, 2008. After an 

unsuccessful attempt to serve the Defendant through hiring Private Investigator Tom Duncan, 

Plaintiff was issued an Order for Publication on April 18, 2011 and published Notice of the 

Summons and Complaint in The Post & Courier. The Defendant Abel Martinez did not file a 

responsive pleading or otherwise defend the suit. 

Plaintiff is, therefore, entitled to entry of default and a hearing on damages. 

B. ARGUMENT AND AUTHORITIES 

Rule 55(a) directs the Clerk of the Court to enter default against a party who has not filed 

a responsive pleading or otherwise defended the suit. SCRCP 55(a). 

Rule 55(b) permits the court to enter default judgment against a party against whom 

21 



default has been entered. SCRCP 55(b)(1). 

Plaintiff meets the procedural requirements for obtaining an entry of default as 

_____ demonstrated by attorney Akim A Anastopoulo's sworn Affidavit of Non-Military service, 

attached as Exhibit A 

Plaintiff does not seek affirmative relief against an infant, an incompetent person, or the 

State of South Carolina. 

Plaintiff published Notice of the Summons and. Complaint in Post & Courier on May 5, 9 

and 16,2011. Notice was Published after private investigator Thomas H. Duncan was unable to 

find Defendant Martinez. AnAffidavit from Thomas H. Duncan and an Affidavit from The Post 

& Courier certifying their pUblication of the Notice of Summons and Complaint in the present 

case are attached herein as Exhibits Band C respectively . 

. Under SCRCP 12(a), the time for Defendant to respond is thirty (30) days after being 

served with process. 

Because Defendant Abel Martinez did not file a responsive pleading or otherwise defend, 

Plaintiff is entitled to Entry of Default. 
. :;.;r; .... - .. ~ .... - ·':;;.,.U!s .. r ... ii;."'.:. ....... ·· ·"I~~~I","et':)I"',!i .. ';'~':.~~~" .• • ~!.",,-~~: •• r,. ..... . . ~ 

Plaintiff's damages are unliquidated and a hearing is requested to receive evidence of 

Plaintiff's damages. 

C.PRAYER 

For these reasons, Plaintiff asks the Court to enter a Default against Defendant Abel 

Martinez and to schedule an evidentiary hearing to detennine Plaintiff's damages. This entry of 

Default and any subsequent Order or Judgment shall not be used against or in any way affect or 

deprive any alleged Underinsured Motorist camers who have appeared in this action raising and 

22 



litigating any defenses available to them or pursuing any right granted them by the laws of this 

state including a full trial. 

Charleston, South Carolina 
~. ~\ ,2011 

Respectfully submitted, 

Akim A. Anastopouio, Esquire 
Andrew R. Hart, Esquire 
Anastopoulo Law Finn, LLC 
2850 Ashley Phosphate Road 
North Charleston, SC 29418 
(800) 313 2546 
AITORNEYS FOR PLAINTIFFS 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

__ --'CYNTHIA BALES as Personal ) 
Representative of the ESTATE OF ) 
FRANK BALES ) 

Plaintiff, 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION 

Defendant.· 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

CASE NO.: 2010-CP-10-8631 

AFFIDAVIT OF NON-MILITARY SERVICE 

Personally appeared before me the undersigned attorney, who first being duly sworn, 

deposes and says: 

That he is familiar with the provisions of 50 App. Section 520, Civil Relief Act of 1940, 

and to induce the Court to enter a default judgment against the Defendant, Abel Martinez. 

represents to the Court that from his file in this matter, and on information and belief based on 
~~-"';,:." .. ". 

the hereinafter enwnerated facts, the Defendant above named is/are not in the Military Service of 

the United States and is/are not entitled to the protection of the Civil Relief Act of 1940 and 

Amendments thereto. The source of information on which he bases his belief is as follows: 

. Research made by the Law Offices of Akim Anastopoulo and Cynthia Bales. Plaintiff herein. 

Akim A. Anastopoulo, Esquire 

ATTORNEYFORPLAINT~ Sw~m to me this~ ( day of ~Cf .2011 

Notary Public for South Carolma 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) FOR THE 9TH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631 
) 

CYNTHIA D. BALES, as Personal ) 
Representative of the Estate of . ) 

GO 
FRANK R. BALES, ) <--< (")c 

) ...-C 
Plaintiff, ) AFFIDAVIT OF THOMAS H. DUN 

fT)rr. 
~~ 

) 0]> 

v. ) "Tf:Q 
.." 

) C"'l(7, 
0-i 

ABEL MARTINEZ MARTINEZ ) c::~ 
:;00 

and the SOUTH CAROLINA ) -Ix 
C) 

DEPARTMENT OF ) 
TRANSPORTATION, ) 

) 
Defendants. ) 

) 

PERSONALLY APPEARED BEFORE ME, Thomas H. Duncan, who, being first duly sworn, 
swears as follows: 

1. That I am not a party to this action, am over eighteen (18) years of age, a 

licensed South Carolina Private Investigator, and have no Interest therein. 

2. That I was contracted to locate Abel Martinez-Martinez. 

..... = 
:JIO 
""1:1 
:Q 

CR 

~ :x: 
~ 
U1 
-.I 

3. I searched for Abel Martinez-Martinez using private investigative methods and 

means and did not locate an address of residence or work. 

4. I searched for Abel Martinez-Martinez using private investigative methods and 

means and did not locate any phone number or email address for contact. 

5. I searched for Abel Martinez-Martinez using public records and was unable to 

locate an address of residence or work or any phone for contact. 

6. I searched the IRB Search Data systems for his name. No results were found. 
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....... 

," 
7. I searched the IRB Search Data systems for vehicle tag number or the vehicle he 

drove in the 2008 accident. No results were found. 

8. I searched the IRB Search Data systems for the name of the vehicle owner of the 

vehicle Abel Martinez-Martinez drove in the 2008 accident No results were 

found. 

9. I searched records of County, State and Federal systems for incarcerated 

persons. I found a history of Abel Martinez-Martinez being incarcerated in 

Charleston County but their records provided no additional information. 

10.1 spoke with the North Charleston Police Department, via phone. They were 

unable to provide any further information on locating Abel Martinez-Martinez. 

11.1 went to Abel Martinez-Martinez's last known address at 2410 Alston Ave, 

Apartment number 5 in North Charleston. 1 spoke with current occupant who 

advised me that the (current occupant) has lived at that address for about Five 

(5) months and was not familiar with Abel Martinez-Martinez. 

12. I searched Facebook, Myspace and other social medias with no results. 

13. 'That I was therefore unable to locll1e and serve process on Mr. Martinez after diligent 

efforts to do so, 

14.1 believe that although I have tried to contact the Defendant with due diligence, 

the Defendant cannot be located at this time: 

[signatures on following page] 
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Swo~n}p and Subscribed before me 
The/@layof April 2 1 

,\1,,1111111'"11 
~"", NNE P lillI,/. 
~ ........... :~" ~ 

Notary Public for the ~t~" ~~Btb ~I~a 
My Commission Expli!es ;~ A~ J- CD; ::. = 1 ...... I Ii! 

~ \ PUSLIC ,: i 
% \P~···¥~/9.~ •• ·/ f 
~ v1. ........... ,~ .. ~~ 

"'1" If c ... ~o\. ,\,,'\:' 
1111/111111111"\ 
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P.O. Box 301 
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- ·-~RIG-P0ULlN-ANASf0peULO & CLORE, LLC 
2850 ASHLEY PHOSPHATE ROAD, SUITE B 
NORTH CHARLESTON SC 29418 

AFFIDAVIT OF PUBLICATION 

lOll HAY 25 PM liE 36 

JUqE .. J .. ARMSJ,Ro.NG 
o;lffiRf{ €}F COt:JRT 

<!rbt 'Os! aull <!ouritr 
State of South Carolina. I 
County of Charleston 

Personally appeared before me the undersigned advertising 
clerk of the above indicated newspaper published in the city 
of Charleston, county and state aforesaid, who, being duly 
sworn, says that the advertisement of 

(copy attached) 

appeared in the issues of said newspaper on the following 
day(s}: 

05/02/11 MOD PC 
05/09/11 Mon PC 
05/16/11 MOD PC 
05/02/11 Mon CNW 
05/09/11 MOD CNW 

at a cost of 
Account# 
Order# 
P.O. Number: 

8513.83 
234012 
522153 

Subscribed and sworn to before 

me this _-4\9~~-L...._day 
of ____ ~....:...-":E....~--
A.D. -~'aD)i~..t.:\,L..) _ 

05/16/11 Mon CNW 
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ANASTOPOULO LAW FIRM LLC 
ATTORNEYS AT LAW 
Toll ii"ree: (800) 313-2546 
Facsimile: (800) 313-2546 or (843) 853-2291 
Mailing Address: 2850 Ashley Phosphate Rd., Suite B 

North Charleston, SC 29418 

Florence Office: 150 W. Evans Street, Florence, SC 

September 21,2011 

Charleston County Court of Common Pleas 
A TfN: Clerk of Court 
1 00 Broad' Street, # 1 06 
Charleston, SC 29401 

Akim A..Anastopoulo (SC) 

John'I. Henderson, (SC) 

Andrew R. Hart (SC) 

John P. Hayes (MI, NC, OK, PA, SCI 

Reply to the North Charleston Office 

RE: Cynthia Bales as Personal Representative of the Estate of Frank Bales v. Abel Martinez 
and South Carolina Department of Transportation 
Case No.: 201O-CP-10-8631 

Dear Clerk of Court: 

Enclosed please find the original and three (3) copies of a Motion Cover Sheet, an Order for 
Entry of Default and Referral for Hearing on Damages and Plaintiff's Motion for Entry of 
Default and Request for Hearing on Damages in the above reference case. Also enclosed is the 
$25.00 filing fee. We would appreciate it if you would file the original and return the clocked in 
copies to us in the enclosed envelope. 

Thank you for your assistance in this matter. 

Sincerely, 

Akim A. Anastopoulo 

AAA/klp 
Enclosures 

Cc: Timonthy Domin 
Lisa Reynolds 

ADDITIONAL OFFICES 
Florence. South Carolina * Greenville. South Carolina 

Asheville. North Carolina 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON ) 
) 

CYNTHIA D. BALES as personal ) 
representative of the ESTATE OF ) 
FRANK R. BALES, ) 

) 
Plaintiff, ) 

) 
vs. ) 

) 
ABEL MARTINEZ and SOUTH ) 
CAROLINA DEPARTMENT OF ) 
TRANSPORTATION, ) 

) 
Defendants. ) 

) 

CASE NO.: 2010-CP-1O-8631 

\ 
\ 

\ 

TO: AKIM ANASTOPOULO, ESQUIRE, A TIORNEY FOR PLAINTIFFS: 

NOW COMES Joseph R. Weston, Esquire, and enters an appearance in the above-

referenced action on behalf of Defendant Abel Martinez and requests that all future 

correspondence and pleadings in this action also be ~erved on: 

Joseph R. Weston, Esquire 
Weston Law Finn, P.A. 
P.O. Box 1992 
Mt Pleasant, SC 29465-1992 

Mt. Pleasant, South Carolina 

Dated:~ 
CERTIFICATE OF SERVICE 

This b to certify that I have served counsel for all parties In thO 
fore;;oing matter with a copy of this pleading by: 
El depositing in tbe U.S. Mail a copy of same in a properly 
addressed envelope wIth adequate postage thereon 
o ~l!nd aelivery to counsel . 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 
) 

CYNTHIA D. BALES as personal ). 
representative of the ESTATE OF ) 
FRANK R. BALES, ) 

) 
Plaintiff, ) 

) 
) 

vs. ) 
ABEL MARTINEZ and SOUTH ) 
CAROLINA DEPARTMENT OF ) 
TRANSPORTATION, ) 

) 
Defendants. ) 

) 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUlT 

CASE NO.: 2010-CP-I 0-863 \ 

DEFENDANT'S NOTICE OF MOTION AND 
MOTION FOR RECONSIDERATION 
AND MEMORANDUM IN SUPPORT 
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-""\2: TO: AKIM ANASTOPOULO, ATTORNEY FOR PLAfNTIFF: 

.s:-o I.D 

PLEASE TAKE NOTICE that Defendant Abel Martinez, by and through his 

undersigned counsel, will move before the Honorable Kristi L. Harrington, pursuant to South 

""i1 

r 
m 
0 

Carolina Rules of Civil Procedure 52 and 59, at such time and place as the court may appoint, for 

reconsideration and amendment of the Court's default judgment entered in favor of the Plaintiff 

on March 2, 2012, on the grounds that the Court awarded the PlaintIff certain damages which are 

not available to Plaintiff under the applicable law or were otherwise not supported by the 

evidence, as set forth in detail in the Defendant" s memorandum in support which is set forth 

below. 

Defendant wiII further rely upon the pleadings filed in this matter, the exhibits attached to 

Defendant's motion, any affidavits that may be necessary, the arguments of counsel, and any 

other matters deemed appropriate by the Court. 

PLEASE BE PRESENT TO DEFEND IF SO MINDED. 

. - .. ' \ 

• ~ .' - " '. ~ I.' -' - - - _ , 
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MEMORANDUM OF LAW 

A. PROCEDURAL HISTORY 

This case came before the Court on January 11,2012 with regard to the Plaintiff's motion 

for entry of a default judgment. On March 2, 2012, the Court entered its Order for a default 

judgment in favor of the Plaintiff, awarding damages totaling $1,900,000.00. ' A copy of that 

Order is attached as Exhibit A. The Court mailed notice of the entry of the default judgment to 

the parties on March 8, 2012. A copy of the notice of mailing is attached as Exhibit B. 

Defendant then timely filed this motion for reconsideration within the ten day period provided by 

South Carolina Rules of Civil Procedure 59 and 52 following receipt of written notice of entry of 

the Order. 

The Defendant requests that the Court reconsider its default judgment order in three 

respects. First, Defendant requests reconsideration of the inclusion of damages based on a 

fjnding of the Plaintiff's decedent's "life value", on the grounds that "life value" is not 'a 

recognized or accepted category of damage in South Carolina in a wrongful death case. Second, 

Defendant asks the Court to reconsider its award of$200,000.00 in punitive damages, on the 

grounds that the evidence submitted at the default damages hearing as to the Defendant's actions 

do not support the punitive damages finding. Third, the Defendant requests reconsideration of 

the Court's allowance of interest added to the decedent's pre and post trial wages. 

B. ARGUMENT 

I. "Life value" is not a recognized or recoverable item of economic damage in a 
wrongful death case 

At the default judgment hearing, Plaintiff presented testimony from Clyde Hiers as an 

expert with respect to the Plaintiff's economic losses. Among other things, Mr. Hiers testified to 
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what he characterized as a loss 0[$417,046.00 for the "life value" ofthe Plaintiff's decedent. 

The "life value" assessment was likewise set forth in Mr. Hier's report, which was introduced 

into evidence by the Plaintiff. A copy of that report is attached hereto as Exhibit C. Mr. Hiers 

testified that he based the "life value" figure on authority set forth in two court decisions, the 

South Carolina Federal District Court's decision in McNeill v. United States, 519 F. Supp. 283 

(D. S.C. 1981) and a New Hampshire Supreme Court case captioned Marcotte v. 

TimberlandlHampstead School District, 733 A.2d 394,143 N.H. 331 (N.H. 1999). In response, 

Defense counsel argued that an award for the "life value" ofthe decedent is not a recognized or 

accepted category of pecuniary damage in South Carolina in a wrongful death case, and urged the 

Court to reject any damages based upon the "life value" argument. The Court subsequently 

awarded Plaintiff the exact amount of the pecuniary damages asserted by Mr. Hiers, which 

included the "life value" figure of $417,046.00. 

The seminal case in South Carolina as to the damages allowed in a wro~gful death action 

is Ballard v. Ballard, 314 S.C. 40, 443 S.E. 2d 802 (1994). In that case, the South Carolina 

Supreme Court stated that a Plaintiff in a wrongful death cas~ may seek recovery for damages 

sustained by the decedent's beneficiaries, including pecuniary loss, mental shock and suffering, -

wounded feelings,'grief, sorrow, and loss of society and companionship. The case makes no 

mention of allowing pecuniary damages based on a loss of the decedent's "life value". The 

Defendant's research has likewise failed to reveal any South Carolina case where the Court 

aIlowed or recognized "life value" as being a recoverable category of pecuniary loss in a 

wrongful death case. 

The cases cited by the Plaintiff's expert are not on point and do not provide a basis for a 

"life value" award in a wrongful death case. The South Carolina Federal District Court case 
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cited, McNeill v. United States, 519 F. Supp. 283 (D.S.C. 1981), is first and foremost not a 

wrongful death case. Nowhere in that decision is there even any discussion of the permissible 

damages in a wrongful death action. To the contrary, the McNeill case is a negligence case 

where the court ruled that a living Plaintiff whose life expectancy was shortened due to an injury 

was entitled to damages for the loss he would endure as a result of his shortened life span. 519 F. 

Supp.289. The allowance of damages for the Plaintiff's shortened life span was, in other words, 

based upon a personal loss to the Plaintiff himself. 

A personal loss such as the one discussed by the court in McNeill has no application in a 

wrongful death case, as a wrongful death action is based not on personal losses sustained by the 

decedent, but rather on the economic and emotional harm suffered by the decedent's 

beneficiaries. S.C. Code § 15-51-20; Ballard, supra, at 314 S.C. 4], 42 (danlages recoverable for 

wrongful death are the damages sustained by the statutory beneficiaries). Personal damages 

sustained directly by a decedent prior to his death, ror things such as pain, suffering, mental 

anguish or loss of enjoyment of life, would instead only properly be asserted in a survival action: 

Unlike actual damages in a wrongful death action, actual damages in 
a survival action are awarded for the benefit ofthe decedent's estate 
rather than for the fanlily ... Appropriate damages in survival actions 
include those for medical, surgical, and hospital bills, conscious pain, 
suffering, and mental distress of the deceased. 

Scott v. Porter, 340 S.C. 158,530 S.E.2d 389 (Ct. App. 2000)(citations omitted]. 

Because only survival actions allow for recovery ofa decedent's personal damages, any 

claim that the McNeill type oflost life expectancy damages should extend to a case involving a 

decedent, as opposed to a living Plaintiff, would necessarily have to be asserted as part of a 

survival action, not a wrongful death case. The Plaintiff in the instant case has not brought a 

survival action, nor was there any testimony or even argument introduced at the default damages 
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2. There was insufficient evidence presented to justify the Court's award of 
punitive damages 

The Plaintiff alleged at the damages hearing, without introducing any eyewitness testimony 

or direct evidence to support her allegations, that the Defendant ran a red light and was speeding at 

the time of the accident, and also that the Defendant did not have a valid driver's license when the 

accident took place. The Plaintiff further asserted that the Defendant pleaded guilty to an 

unspecified citation received as a result ofthe accident. Defense counsel argued that the conclusory 

allegations offered by the Plaintiff as to what she asserts happened in the accident, without any 

eyewitness testimony or direct evidence to support her allegations, was insufficient to support an 

award of punitive damages, or at the very least any significant award of the same. The Court 

subsequently awarded the Plaintiff$200,000.OO in punitive damages in its default judgment Order. 

While it is true that allegations in the Complaint as to liability are deemed admitted for 

purposes of a default damages hearing, the lack of.illlY eyewitness or direct evidence in this case as 

to the Defendant's actions fails to support an award of $200,000.00 to the Plaintiff. 

The South Carolina Supreme Court's decision in Gamble v. Stevenson, 305 S.C. 104,406 

S.E.2d 350 (1991) is relevant to the punitive damage issue i~ this case, as it sets forth a number of 

factors that a Court may consider in any post~trial review of the merits of a punitive damage award 

byajury. The factors set forth by the Supreme Court in Gamble are: (I).defendant's degree of 

culpability; (2) duration of the conduct; (3) defendant's awareness or concealment; (4) the existence 

of similar past conduct; (5) likelihood the award will deter the defendant or others from like conduct; 

(6) whether the award is reasonably related to the harm likely to result from such conduct; 

(7) defendant's ability to pay; and (8) other factors deemed appropriate. Gamble at 305 S.C. Ill, 

112. 
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hearing to indicate that there was any conscious pain or suffering by the Plaintiff s decedent 

following the accident with the Defendant. As such, the Plaintiffs assertion of a claim for loss 

of "life value" in this wrongful death case, based on the McNeill decision, is without legal 

justification and therefore the Court's award of$4 I 7,046.00 for loss of the decedent's "life 

value" should be subtracted from the default j udgment amount. 

The New Hampshire case cited by the Plaintiff's expert, Marcotte v. 

TimberlandlHampstead School District, likewise has no bearing on this case whatsoever. First, 

. as a New Hampshire case, it does not establish South Carolina law nor does it have any, 

precedential effect on the South Carolina COLIrtS. Second, the Court in Marcotte allowed for 

recovery of what it termed "loss of lite" damages in a wrongful death case involving a child, but 

only because the Court found that the New Hampshire wrongful death statute expr~ssly allowed 

for recovery of such damages: 

The plain language of RSA 556:12 establishes that where the 
decedent's death "was caused by the injury complained of in the 
action", "the probable duration his life but for the injury" may be. 
considered as an element of damages in addition to the other 
enumerated damage elements. 

':':t'~'i~ ,":.. 

Marcotte at 733 A.2d 400. The factthat New Hampshire's statute expressly allows for such damages 

has no bearing on what the South Carolina statutes and case law provide to Plaintiffs in this state. 

As previously noted, neither South Carolina's wrongful death statute nor the cases applying and 

interpreting that statute have established any right of recovery for pecuniary loss for the decedent's 

"life value". For this additional reason, the Court should revise its default judgment order to remove 

the $416,046.00 awarded to the Plaintiff for loss of the decedent's "life value". 

. , . . 
. _ . _ -. _ _ _ _ _ _ L 
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Applying the Gamble factors to the instant case, the evidence presented by the Plaintiff fell 

far short of showing actions on the part ofthe Defendant indicating a degree of culpability that would 

justify an award of $200,000.00 in punitive damages. For example, Defendant would assert that 

there is a far cry between a Defendant who fails to stop at a light because he is momentarily 

distracted, versus a Defendant who fails to stop at a light because he is heavily intoxicated. There 

would also be a very signifi"cant difference between an accident caused by a Defendant traveling one 

mile an hour over the speed limit, versus one traveling 50 miles an hour over the posted limit. While 

the Plaintiff claims that the Defendant was speeding and ran a red light, she presented no evidence 

to directly support those allegations, and as a result there is nothing before the Court which would 

aid the Court in performing a meaningful analysis as to many of the factors described by the South 

Carolina Supreme Court in Gamble. 

Based on the forgoing, the Defendant would request that the Court amend the default 

judgment to remove the punitive damage award or, in the alternative, that the Court substantially 

reduce the punitive damage award to reflect the lack of evidence to support the current amount 

awarded. 

3. The Plaintiff is not entitled to an award of interest added to the loss of income 

At the default damages hearing, Plaintiff's expert admitted that he added 3% interest to the 

figures for the lost income pre and post trial. However, he also admitted that all of his calculations 

as to lost wages assumed that all of the decedent's income was required to pay ongoing expenses, 

and that nothing remained for investment purposes. Defense counsel therefore argued that the 

inclusion of3% interest was inappropriate, as there was no evidence before the Court that any,let 

alone all, of the decedent's income would have becn available for any uses that would have earned 

interest on those funds. By awarding the Plaintiff exactly the amount of pecuniary damages urged 
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by Plaintiff's expert, the Court has evidently included the 3% interest in its calculation of the 

Plaintiffs damages. 

As stated at the hearing, there is no legal basis upon which the Plaintiffs expert can arbitrarily 

add interest to the putative lost wages, when there is no evidence that the decedent himself earned 

such interest. Plaintiffs expert instead agreed that his analysis assumed the exact opposite, namely 

that there was in fact no opportunity for the decedent to earn interest because all of his wages were 

utilized to pay the decedent's bills and obligations. Defendant would therefore request that the 

Court's default judgment be amended to remove any amounts awarded to the Plaintiff for interest on 

the decedent's wages. 

CONCLUSION 

For all of the reasons set forth above, Defendant respectfully requests that the Court 

reconsider and amend its default judgment Order in the manner and particulars herein described. 

WESTON LAW FIRM, P.A . 

. J eph R. Weston, Esquire 
P.O. Box 1992 
Mt. Pleasant, SC 29465 -1992 
(843) 881-4995 

.,ATTORNEY FOR DEFENDANT ABEL 

CERTIFICATE OF SERVICE st(,\~ MARTINE?-
A H:>nacrole -<ri'~ti 

This is to certify that I have served counsel for aU partlelln Ch \.. Harr'~tG-t. 
fored6ing matter with a copy ohM. pleading by: 
JQId;positiog in tbe U.S. Mall a copJ of lamo In a propedy 
addre d envelope wIth adequare postage thereon 
o nd delivery to coUDsel 

by facsimile and dcpo.lt1ngln tile U.S. MaD a copy of Il1IIIIO 
in a properly addressed envelope wIth adequaw poa188e thereoa. 

This (.5t~,t(lsrCh 20u.:ta __ _ 

By -1J~ &dJ =-: 
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Rule 11 Certification 

The undersigned hereby certifies pursuant to SCRCP 11 that he did not consult with 

opposing counsel prior to the filing of this motion as consultation could not be timely held and 

would serve no useful purpose. 

WESTON LAW FIRM, P.A. 

Joseph R. Weston, Esquire 
P.O. Box 1992 
Mt. Pleasant, SC 29465-1992 
(843) 881-4995 
ATTORNEY FOR DEFENDANT ABEL 
MARTINEZ 
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STATE OF SOUTH CAROLINA 

. COUNTY OF CHARLESTON 

) 
) 
) 
) 

CYNTHIA D. BALES, as Personal ) 
Representative of the Estate of ) 
FRANK R. BALES, ) 

Plaintiff, 

v. 

ABEL MARTiNEZ MARTINEZ 
and the SOUTH CAROUNA 
DEPARTMENT OF 
TRANSPORTATION, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE 9TH JUDICIAL CIRCUIT 
CASE NO.: 201O-CP-1O-8631 

FINAL JUDGMENT 

\ 

THIS MATTER is before the Court on Plaintiffs Motion for a detennination of 
unliqudaled damages following Defendant Marlinez·Martinez's default. A hearing was 
conducted before the South Carolina Court of Common Pleas for the Ninth Judicial Circuit on 
January 11, 2012. Attorneys for both parties were present at the call of the case as was the 
Plaintiff and Plaintiffs witnesses. Also present was counsel for an alleged applicable uninsured 
motorist carrier(s). The Defendant did not make an appearance. Following Defendant's default, 
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil 
Procedure for a detennination of Plaintiff's unliquidated damages. After hearing testimony and 
receiving evidence on the record, and for the reasons more fully articUlated below, I detennine . 
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel 
Martinez-Martinez. .. 

FACfUAL/PRO·CEDURAL BACKGROUND 

Plaintiffs husband, Frank R. Bales, was killed as a result of an auto/motorcycle collision 
that occurred on October 15, 2008. According to Plaintiff's Complaint, Defendant Martinez­
Martinez disregarded a traffic signal, causing Defendant's vehicle to strike and fatally injure Mr. 
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served 
upon Defendant Abel Martinez-Martinez on May 16, 2011. 

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or 
otherwise defend in this action. Plaintiff moved for an entry of default, which was signed 
October 4, 2011, and asked this Court to schedule a hearing to determine and enter judgment 
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant's last 
known address and filed proof of the same with the Clerk. 
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LAW/ANALYSIS 

In a wrongful death action, the decedent's beneficiaries are entitled to recover all 
damages, present and prospective, which are naturally the proximate consequence of the 
wrongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and 
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society, 
inc1uding the loss of his experience, knowledge, and judgment in managing the affairs of himself 
and of his beneficiaries. Smith v. Wells, 258 S.C. 3]6, 188 S.E.2d 470 (1972). Decedent's life 
expectancy for purposes of calculating future lost earnings and damages must be determined 
pursuant to S.C. Code Ann.§ 19-1-150. In situations where the defendant's actions show willful, 
wanton; intentional or malicious intent, Plaintiff may also seek to recover punitive damages, 
provided the plaintiff is able to prove such damages by clear and convincing evidence .. S.C. 
Code Ann. § 15-33-135. . 

Plaintiffs' decedent suffered fatal injuries as a result of Defendant's negligence. Plaintiff 
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial 
planner, and certified forensic financial analyst. Mr. Hiers was qualified as an expcrt in the field 
of economic loss calculation without objection. 

Mr. Hi.ers testified that Frank Bales, the decedent, through his surviving beneficiaries, 
sustained a present value economic loss of $1,502,166.00. Mr. Hiers tcstified that this 
calculation was based upon the present adjusted value of Mr. Bales' lost pre-trial income; lost 
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated 
household services (based upon statutory life expectancy); and estImated life value (based upon 
statutory life expectancy). Mr. Hiers also testified that Mr. Bales' historical medical costs and 
personal income abated were subtracted from the total economic loss. 

Mr. Hiers further testified that his estimate was on the conservative side. He stated that 
income and benefits were calculated at a retirement age of 65 and were not adjusted to take into 
account possible futurc promotions or increases in pay. The Court finds Mr. Hiers' calculations 
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these 
conclusions to a reasonable degree of professional certainty, using methods and calculations 
generally recognized in hi~ field . 

. Mr. Hiers' economic loss calculation did not include any amounts for mental shock and 
suffering, wounded feelings, grief and sorrow, loss of companionship, or deprivation of the use 
and comfort of the deceased's society, including the loss· o(his experience, ·knowledge, and 
judgment in managing the affairs of himself and of his beneficiaries. 

The Court also heard testimony from Cynthia Bales, decedent's wife and the 
representative Plaintiff in this action. Mrs. Bales testified that her husband's death had a severe 
and negative impact on her and their minor child. Mrs. Bales testified that she was having 
trouble living life without her husband whom she referred to as her "soul mate." She testified 
that both she and her minor child were required to undergo grief and other counseling to deal 
with the consequences of Decedent's death. Based on this testimony, it is clear to the Court that 
the Decedent's beneficiaries have suffered a great deal of mental shock and suffering, wounded 
feelings, grief and sorrow, loss of companionship and deprivation of the use and comfort of the 
deceased's society. 

Finally, because the Defendant is in default, the Court must deem all allegations in 
Plaintiff's Complaint as admitted. Plaintiff has alleged that Defendant's acts were willful, 
wanton, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a 

~~\-V 
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valid license and that he dis-regarded a traffic signal at a high rate of speed. Accordingly, 
Plaintiff argues she is entitled to punitive damages. 

TheCourt has heard testimony from Decedent's wife and her economic loss expert and 
has received on the record evidence and testimony of funeral biIIs, lost wages, and other 
damages. Based on this record, and consistent with the statutory and common law of South 
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT: 

That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or 
otherwise defend this action within thirty days of service upon him of the Summons and 
Complaint, and is in Default. 

. That The Plaintiff: and decedent's statutory beneficiaries suffered and were otherwise 
damaged as a result of the actions of the Defendant. 

That Defendant's acts and omissions show WIllful misconduct, mal icc, wantolmess and 
an entire want of care, raising a presumption of the Defendants' conscious indifference to the 
consequences of such acts and omissions. 

That because of the Defendant's acts and omissions and the proximate harm resulting to 
Plaintiff and decedent's beneficiaries, Plaintiff and decedent's beneficiaries are entitled to 
punitive damages in order to punish and penalize the Defendant and to deter the Defendant and 
others from similar behavior. 

IT IS THEREFORE ORDERED that Default be entered against Defendant and that he 
be held fully liable for the Plaintiffs' damages. 

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual 
damages for their injuries. 

IT IS HEREBY ORDERED, ADJUGIW, AND DECREED THAT DEFENDANT 
ABEL MARTINEZ-MARTINEZ IS AND BE FULLY LIABLE FOR PLAINTIFF'S 
DAMAGES AND SHALL PAY UNTO DECEDENT'S BENEFICIARIES THE SUM OF 
$1,900,000.00. 

IT IS SO_ORDERED. sr 
This ~ day of March, 2012 

30f3 
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J Preliminary ClllcuJatlon of Economic Loss 

Cynthia D. Bales . 
As Personal Representative of The Estate ofFnmk R. Bales 

v. . 
Abel Martinez Martinez et a1 

In The Court of Common PIcas 
For The Ninth Judicial Circuit 

Civil Action No.: 201 O-CP-l 0-8631 

Clyde L. Hiers, CPA. CFP, CFFA. M.S. (fax) 

JanU3I)' 10, 2012 
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Ja.n.10. 2012 11:23AM No.2127 P. 3 

Expert Report of Clyde L. Hien! 

I, Clyde L. Hiers, am a Certified Public Accountant who specializes in the 
promion of damage analyses in commercial and pcrsonsllitiga1ion matters. I 
have been retained by Akim A. Anastopoulo, Esquire of the Anastopoulo Law 
Finn to calculate the economic loss orThe Estate of Frank Fl. Bales n:sulting 
from. a wrongful death occurring on October IS. 2008. 

Qualificatiops 

I am II Certified Public AccoUDtant 1i~d in South Carolina IIIKi 
California. I am also a Certified Financial Planner and a Certified Forensic 
Financial Analyst aru1 have had extensive training in business valuations and 
forensic analysis. I have a Bachelors Degree in Accounting from Charleston 
Southem University and a Masters Degree in Federal TllXIItion from 
CalifonUa State University. In addition to being a practicing CPA for over 35 
Ycar.I, I have also been a Professor lit The Citadel and the College of 
Charleston for over 20 yeiJrs. 

1 have been qUalified to' testify as an expert witness by report, affidavit. 
deposition, and trial testimony in numerous venues including Family Court, 
Probate Court, Small Claims Court. The Court of The Master in Equity, Court 
of Common Pleas, United States District Court, and the United States 
Bankruptcy Court. 1 have testified in these various courts in South Carolina, 
Georgia, North Carolina. Virginia, Arizona and Massachusetts. 

, My Curriculum Vitae and my case matrix arc attached hereto as Exhibits 1 
and 2. My fee for this engagement is 5206 per hour. 

Pcmona! Chara&1q 

.As detalled in my Cuniculum Vitae, I am PaSt President of the National ' 
Association of Accountants and Past President of the Daniel Island Rotary 
Club. I was Ii two time DlI:.IiJbcr of the Year of the NAA and was also 
Rotarion of the Year. Other Rotary honors include the designation of the Paul 
HarrIs Fellow. 

I am also an Elder in the Presbyterian Church and. have been the Treasurer 
of the Second PresbyterillD. Churcll for the past 9 y~. I am also a 
Commissioner of the Charleston Atlantic Presbytery. Additionally, I am 
active in Habitat for Humanity, S~ Olympic5, 8Ild the Susan Komen 
Breast Cancer Foundation. 
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hn.l0. 2012 11:23AM 

CLYDE L HIERS, CPA, CFP, CFFA, M.S. (Tax) 

(843) 849·3493 
Tdecopicr 

225 Seven Fmns Drive 
Suite 202 

Daniel Island, SC 29492-8353 
(843) 471-1501 

www.clydehim.com 

No.2127 P. 2 

clydeb.icrS@aOlcom 
Cybermail 

This report had been prepan:d in accordance with the Fedcml Rules of Civil 
Procedures'26 (a)(2)(B) for the confidcotial use ofthc litigmm, their attorneys, the 
applicable trial forum, and any appellate courts bavingjurisdiction OWf this matter. This 
repo~ is in no way intended to indicate legal liability on behalf of either party. The 
uJtimate liability, if any, is 8 question of law which wiUbe dctmnincxJ by this 
proceeding. . 

In connection with these calculations and proceedings, I certify that I do not have 
any past, pICScot, or coIrt.cmplated future interest in the litigam or their attorneys, or any 
other mte{est in this litigation that might tend to prevent the ren<Jerlng ota fair and 
unbiased dderminatj en of the alleged economic damages. AdditionWly, I deem that my 
fee for this engagcmcot is in no way contingent upQ1l the outcome of the litiaation or the 
amount of the monetary award received. 

2 
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Jan. 10. 2012 11: BAM No.2127 P.4 

Anticipat¢ Testimony 

If called as a witness at deposition and/or trisI, I will testify that The 
Estate of Frank R. Bales bas sustained economic losses with a present value 
in the following amounts as oftbe anticipated trial date: 

Lost Income-Pre Trial 
Lost Fringe Benefits-Pre Trial 
Historical M~cal Costs 
Lost HOUSCIhold Services 

Total Pre Trial 

Lost Income-Post Trial 
Lost Fringe Benefits-Post Trial 
Lost Household Services 
PCtSOnal Consumption Abated 
Life Value 

Total Post Trial 

Total Economic Loss 

$136.579 
7S,S69 

TBD 
~ 

243,354 

430,329 
223,341 
241,S27 
(53,431) 
~ 

1,258,812 

$1,s02,1~ 

Rcsqyation ofRigbt to Amend 

In the event Bliditional documents and/or discovery material is made 
available to me after the submission of this report, I icspcctfuIIy reserve the 
right to lUJlelUi this writing, 8S appropriate. 

Rtlhuttal TEStimony 

In addition to the substance of the foregoing discussion. my testimony at . 
the hearing may also include rebuttal testimony, as required. 

Trial Exln"bits 

Selective iDformalion from this report may be incmpomted into 
demonstrative exhibits for the purposes of trial testimony. 

Prior Testimony 

4 

54 

I 
I 



I 
·1 

., 

:! 

Jan. to. 2012 11: 24AM No.2127 P.5 

Over the past foUl' years, I have testffied by deposition and/or trial in the 
following matters as shown on the Case Matrix, attacbed as Exbl1Jit 2. 

Publications within the past ten yem an: shown on the Curriculum Vitae. 
attached as Exlu"bit 1. 

Clyde 1.. Hiers, CPA, CFP, CFFA. M.S. (Tax) 
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Jan. 1 O. 20 12 11: HAM No.2127 P.6 

AssumptiOIlS and Limiting CODdltfODl 

Estate of Frank R. Bales v. Abel Martinez Martiatll 

The calculation of the economic loss is subject to the. following assumptions and 
limiting conditions: 

1. Infonnation regarding lost wages, fringe benefits and medical 
impairment is based on information provided by the plaintiff', his 
attorney and/or other experts retained by the plaintiff. 

2. No IIttempt bas been made to verity the accuracyand/or authenticity of 
statements or documents. 

3. The calculations are based upon the BSSLIlllption that alI relevant 
information has been provided to me. No liability is lISSUIIled for 
withheld information or information otherwise not made available. 
whether intentiorusl or lWintcntional. 

4. The calculations are valid only for the report date. 

S. The calculations arc based upon the best information available as of 
the report date. Calculations ere subject to change ifbetter and/or 
different information becomes available. 

6. Possession ofth.e report, or a copy thereof, does not carry with it the 
right of publication, liar may it be used for any purpose by anyone 
other than the 1itigants, their attorneys. The·lIPplicable trial forom. any 
appellate courts bavingjurisdiction over this mmtcr. 

6 
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Jan. 10. 2012 1f:24AM No.2127 P. 7 

In preparing this expert report, I have considered the followUIg 
documents: 

1. Life expectancy table from Title 19, South Carolina Code of Laws 

2. 2011 Annual Yearbook of Ibbotson Associates. Stocks. Bonds. Bills 
and Inflation. Chicago, Dlinois 

3. SummOIlS and Comptamt filed by.Aki.tn A. Anastopoulo on October 
7,2010 with the Court of Common Pleas for the Ninth Judicial Circuit 

4. Federal income tBx returns filed for the years 2005, 2006. 2007 and 
2008 for Frank R. Bales and Cynthia D. Bales 

7 
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Jan. 10. 2011 11:24AM 

Estate of Frank R. Bales 
Economic and Financial Data 

8 
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WESTON LAW FIRM, P.A. 
76 I .JOHNNIE DODDS BLVD , STE 100 

PO BOX 1992 

JOSEPH R. WeSTON* 

JOHANNA S. GARDNER 

SARAH L. FRAGALE 

Ml' PLEASANT; SOlJTH CAROLINA 29465-1992 

.SC CEFtTIFlED MED .... TOR &. ARBI'T'FL\TO~ 

VIA HAND DELIVERY: . 
The Honorable Julie J. Annstrong 
Clerk of Court Charleston County 
100 Broad Street, Suite 106 
Charleston, SC 29401 

TELEPHONE (843) 881-4995 

FACSIMILE (843) 881-4009 

March 15,2012 

E-MAIL' 

.JWESTON@WESTOHLAWF'IRM COM 

..rGARONER@wESTOHLAWFIRM COM 

SF'RAOAU!:@WES1'ONLAWFlRt1 COM 

Re: Cynthia D. Bales as personal representative oUlre Estate of Frank R. 
Bales v. Abel Martinez & SC DOT 
Case No. :20 I O-CP-J 0-8631 

Dear Ms. Annstrong: . 

Please find enclosed for filing the original and one copy of Defendant Abel Martinez's 
Notice of Motion and Motion to Reconsider the Default Judgment Ordcr entered on March 2, 
2012 in the above-referenced matter. I have also enclosed a Motion Cover Sheet and check for 
$25.00 for the filing of this matter. Once the enclosed motion has been filed with the Clerk of 
Court, please return a clocked-in copy to the bearer of this letter. 

_ By copy of this Jetter I am hereby serving Plaintiffs c.ounsel, Akim Anastopoulo, and 
"";""""o!\~counsel foi the VIM carrier, Timothy Domin, with a copy ofthj~ motion. In addition, by copy of 

this letter I am also serving a copy of this motion on The Honorable Kristi L. 'Harrington, who 
issued the Default Judgment Order. . 

Please feel free to contact me with any questions you may have. Thank you for your 
attention to this matter. 

With kind regards, I am 

JRWlbbk 
Enclosures 

~~----------­~ --Joseph R. Weston 

cc: Akim Anastopoulo, Esquire (w/enclosures) 
Timothy Domin, Esquire (w/enclosures) 
The Honorable Kristi L. Harrington (w/enc]osures) 
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STA TE OF SOUTH CAROLD\-\ 

COUNTY OF C\lt\(k~~ ) 
~m-h\a].'?:a\e5Ja2 f!(5:rQ\ ITf-resc~e. ~ 

Plaintiff ofo\-\'It ~e '*tc-Cln\l.:'K.f.sk5 ) 
I ) 

CASE NO, 

) 
) 
) 

) 

'vlOTION AND ORDER rNFORMA TION 
FORM AND COVER SHEET 

MOTION HEARING REQUESTED (attach )\ ritten motion and complete SECTIONS I and III) o FORl\1 MOTION, NO HEARING REQUESTED (complete SECTIONS H and III) 
PROPOSED ORDERlCOr;SENT ORDER com lete SECTIONS II and III 

. SECTION I: Hearing Information -d. 
Nature of MO(Jon )//tJ/7<.r, {K rer""'j'/4c6Pro df h/4v/f '",/;,....,..f- Of' ~ 
Estimated Time Needed 30 nt'lIvte!> Coun Re orter Needed YES / NO 
r" ' ' SECTION II: Motion/Order Type 
~Wnllen motion allached o Fonll MOllon/Order 

I hereby mo\'e for relt I acu 

L-, ,-~ _' 
Suina or" Horne\ for OPlatntlfi: ODefendant r _..,-/ , ~ 0(., SECTION III: '\-Iotion Fee 

!.6P -\lD - -\j\'fOUNT~,-,_=--:,=~,-_________ _ o EXEtvlPT 0 Rule to Sho\\ Cause In Chtld or Spousal SUppOI1 
(check reason) 0 DomestIC Abuse or Abuse and Neglecl . o Indlgenl Status 0 State Agency \ Indigent Parry' 

o Sexually VlOlent Predator Act 0 Post-Connellon Rehef o Motlon tOI Stay In Bankruptt:~, ' o Motlon iol Publication' 01'.'lolJon iOI E\ecullon lRule 69, SCRep) o Proposed order submitted at request of the wurt. or. 
reduced to 'Wnttng from illOtiOn made III open coun per Judge' 5 Ilis!rucuons 

Name of Court Reporter ____________________ _ 
Other 

JUDGE'S SECTION o Mouon Fee [0 be palJ upon tilmg of the altached 
ordel o Other 

JUDGI: 

CODE . 
CLERK'S VERIFICATION 

Collected by 

o ",lOTION FEE COLLECTED' ____ _ 
o CONTESTED - :~MOUNT DuE 

seeN233 (11/03) 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF CHARLESTON ) 
) 

CYNTHIA D. BALES as personal ) 
representative of the EST A TE OF FRANK) 
R. BALES, ) 

Plaintiff, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORT A TION 

) 
) 
) 
) 
) 
) 
) 
) 
) , 

Defendants. ) 
--------==~==~--------

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.: 20JO-CP-IO-8631 

\ 

COMES NOW Defendant Abel Martinez Martinei (hereinafter "Mr. Martinez"), by and 

through his undersigned attorneys, and respectfully submits this Motion for Relief from the 

Order for Default Judgment filed on March 2, 2,012 pursuant to South Carolina Rule of Civil 

Procedure 60(b). Mr. Martinez respectfully requests relief from the Ordcr of Default Judgment 

on one or more of the following grounds: (1) mistake, inadvertence, surprise, or excusable 

neglect and/or (2) fraud, misrepresentation, or other misconduct of the Plaintiff. MI'. Martinez 

respectfully requests an expedited hearing on this Motion for Rclief from Default '.T udgment 

This motion is supported by the pleadings and discovery in this case, applicable statutory 

and case law, and . the supporting memoranda and affidavits which arc being filed 

contemporaneously with this motion and which may be filed with the Court prior to the hearing 

on this Motion. Please find attached to this Motion the original Affidavit of Phillip Florence, the 

original Affidavit of Tercsa Miller, and the original Affidavit of Katherine W. Sullivan. 

Signature Page to Follow 
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40 Calhoun Street, Suite 400 
Charleston, South Carolina 29401-353 I 
843-727 ·0307 

Respectfully submitted, 

CARLOCK, COPELAND & STAIR, LLP 

By: 
R. MICHAEL ETHRIDGE 
State Bar No. 16892 

KATHERINE W. SULLIVAN 
State Bar No. 78202 

Attorneys for Defendant Abel Martinez 

-2-
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

CYNTHIA D. BALES as personal ) 
representative of the ESTATE OF FRANK) 
R. BALES, ) 

PlaintitT, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROI.-INA DEPARTMENT OF 
TRANSPORTATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) 
------~~==~---------, 

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.: 201 0-CP-10-8631 

I hereby certify that I have this day served a copy of the within and foregoing Notice of 

Appearance upon all parties to this matter by depositing a true copy of same in the U.S. Mail, 

proper postage prepaid, addressed to counsel of record as follows: 

Akim Anastopoulo, Esq. 
2850 Ashley Phosphate Rd., Suite B 
Charleston, SC 29418 

JJ Anderson 
Lisa Reynolds 
Anderson Reynolds & Stephens, LLC 
P.O. Box 87 
Charleston, SC 29402 

This&l.O day of April, 2012. 

Carlock, Copeland & StaIr, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401-3531 

2972177v 1 

Joseph Weston, Esq. 
Weston Law Fiml, P.A. 
P.O. Box 1992 
Mt. Pleasa!1t, SC 29465-1992 

Kathy Jo tland 
Paralegal to Katherine W. Sullivan 

-3-
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ANASTOPOULO L4 W .FIRM Andrew R. Hnrt. (Se) 

A1'2'OIlN8" AT lAW 
ToU, Free: (800) 313-:15016 

"kim A. Aruutopouln (SC) 
Dn...t" P. Solc:lt. (SC, Oil) John p, KI\yCI(MJ, NC. OK, PA, Be, 

P'1\c:aImIl~ (BOO) 313-:IlS46 or 11W3) 853-2291 
MAIlII1g Addrees: 28:10 JbhIey PIIoophnte Rd-, Bulla B 

lfa!1h ChIU'le&oa, Be :019418 
-.' 

F10reilca Office: 150 W. £vnn, Street, PI_ee,5C Hop"," to thc North ChIU'I~Cln OtlIco 

May 11,2010 

, Phillip Florence 
Turner Padget-Graham & Laney 
Post OffiQe Box 22129 
Cbnrleston, se 29413 

RE: &tale. ofFr(1lJ" Balea v. Abel Martltt"·Martfnez et al. 
eme No .. - 2010-CP-IO-86JJ 

DI:I!l Phillip: 

As you know. my firm is nOW handling this matter fot the Estate of Frank Bales. Per your 
~uest. I have enclosed 8 copy of the substitution of cOWlSel Order to thls effect. 

To date, thcro bali been no settlement agreement in this case. Plaintiff's prior counsel mad~ an 
offer of scttlem.ent within poUey llinits by letter dated September 9, 2010, Your clicots failed to 
respond 10 this correspondence forcing Plaintiff to withdraw the offer and file suit. 

Please txt advised that PJaUitlffwill hereafter not settIa. Plaintiff wiD proceed to a verd.lct and . 
will Ileek to levy and execute on any excess judgment obtBined PUISUllnt to' Tyger River Doctrine 
against your ollent for failing to accept O'\U previous offer, 

.··1 .; _, ' 

. .. 

At IhilJ time, th" Post &: Courier b in the process of perfecting servtce on Mr. Martinez and the 
affidavit ofpubUcatJon will be forwarded to rpur_~~~!:.~~~~.tppJ~te. I have also ~!l.plp.§!=4 a __ . ". 

-, ... ---- ,- cowry copYoftfio Suaunons iiiiii CompIii!tt to" your levlew" . 

ICyou should have any questions, please do not hesitate to contact us. 

Sinccn:ly, 

~4~ 
Akim A. Ana:ltopoulo 

ADDmOlfAL OffiCES 
'Iare ...... 8<)ulfl CaNU ... ' O,. ... VIU .. South ClU'ollaa 

AM.",I" •. «ortis Carolln. 
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, , 

1:1I1::1-(a/- ,.:l "'All!:. 'dllll 

: STATIC OIl' SO'r,J'l'H CAROLINA ) 
) TN THE COURT OIl' COMMON PL'reAS 

" COUNTY OF CHARLESTON ) 
) 

Cynthia D. Dnlc.:!, AS FCf"801l1llltoprl!llcntatlves oHlle ) 
Esmte of Fr:tnk R. Bllles, on behalC or the Estate lind 
t/ln ))ocedont's bencllcinriest 

crvrJ.lAcTtON COVERflrTlCET 

,etl....Ii-
l'lnilltlfr(:;) ) 'i Si j / I 

2010-CP - 10- ~31 I,.'A'· 
~.l.lli 

) 

VL ) 
) ....... /71/ t "· • 

Abel Martinez Martinet: & se Depart ~f ) 

TransportatIon 

:i,)(,.i;~/f.. 
----do;;oJ+I-·-o-o. 

Defendant(s) 
(l'h:llro PrInt) 

Suhmllted By: Christopher P. Blering 

Alldre~: 116 E. Railroad Ave, Moncks Comer, se 29461 

SC IJ~r (I: 

Telephono tl: 

F~x (I: 

Oillerl 

E-mail: 

13"353 

6437814BB8 

8438999016 

c:hrls@bleringlaWflrmocom 

: /7 ,v, 

NOTE, Th~ cayor .1I1'd ud IntarillAlloa conUllncd htn>llI ~ollh ... 1'<1'1.c,", nor ,upplernen!J Ib, flllnc nil rem ••• fpleadlng. or nlher 1'"I><"n 
U required by I ... ·• nb form I, reqlllnid far lilt use or Iht,CI.ric or COQrl rarth. [lurpole or dollk~tlDg. (j IIII1W( IH nlltd onl ~oPlpl¢I.ll', 
rigMd, ~lId daled.. A caPT ~r'lhl, cav"," ,)tnt mud IH nNe.! GG Ihe derthdtnt(l) Ilomg with Ih. $ummon. a'ad Cnmpldnl. 

POCKETING INFORMA'l'ION (CItC<:k (1f1 "Jat IZpply) 
1r'(f .A.Clio'/r I.r Jlldkmr!rrtlSdtlllmeni do not CQlIIpll!tt! 

® JURy TRTAL dcmllnded In oomplalnl. 0 NON.JtlR'r' TRIAL dCDIandcd In cromplnlnt. o Thi' ca~el'!g subject to "nlnTR:A TION pllnunnt 10 Ihe Court Annexed AUcmaltvo Dlsputo Rc~olulicrn Rule!. 

B Thi~ .~so Is subiacl to l\1o)1;CIATrdN pur.nJnnt 10 !he COllrt Anne.'Ccd AitcJ1T4LivQ DisplllD Resolulion Rlllen. 
lnis Cllstlls exempt &om ADR. (proof of ADRtel;emptJon Allachcd) 

NATURE OF ACIraN !Q.ltr.c,j Om PPX Brt/QWJ 

o 
o 
o 
o 
o 
o 

0 
0 
0 
0 

o 
o 
o 
o 

Contr4tlo 
Con.l1nlctlo.u (100) 
0.&1 CQUcction (110) 
Ilmp 10]1I\<rIt (120) 
Ocncnd (l30) 
arco''''' afContrnet (HO) 
Olber (\99) 

/111111 Ie relUI~1l3 
PCR(SOO) 
MtndMlu, (520) 
tI~~ ClIlJlilt (530) 
Olhcr(j~ 

TarU· rroreQlo~.1 Malpn.dl •• 
. 0 Det!tIt' M.lpro~Ucc: (100) 

0 
0 
0 
0 
CJ 
a 
0 

0 

o 1.c8o'\ MDJprllclloc (1.10) 
o Me4i~ M.llJr9C1ioo (20) 
rtt910us Notlot at Intonl ~<C f 
:tQ_C':-o, ___ _ 

o N~coIl'nc ivied Mnl (l30) 
CJ OUler (In) 

Jud~., •• WS.ltlcnle~1I 
bcoIh $ducmeal (700) 
FgrelB" JudgmOll1 ('10) 
IY\ar:l=11'1116" Jodgmanl (720) 
Minor S<:Itfc:ment (730) 
rrwcrfpt ludgmtnt (140) 
Lil Ptndcru ('50) 
Tnnsrat .rStnaOlun:d 
Selll.ment rl,..,,~nt RiSl'~ 
Applle'llon (760) 

()(h .... (799) 

lIjK:wVCo'"I,loX 10lhor 
IlnvlronmcnlDI (600) 0 Ph.tU'lCeuUc.\J, (630) 
"utomobil. Arb, (610) 0 Unl1llr Trode PnICIlOOJI (GolD) 
Modica! (GI0) 0 O,.\·orSlol. DcposhlQn. (GSO) 
OU.ar (6\X1) 0 Mallon to Qu~h Subpocrur In 

nn (M ... r-cc..'nly ".rion (6{'O) 

SCCA/234 (0112010) 

Ton. - Pcr$On.'I~Iu"" 
o Aasnuhl11lnndcrlUbeI (300) 
o ConvcrslOll (ll 0) 
o Motor VchltieAcQdcnt (320) 
o Pn:mtst:l UObllUy (330) 
o I'roducts tJ.bhlly 0(01 
o Pcmrno.llll,/ury (3~O) 

O~ Wl'll<\(\f\II Pcntll (:.1~) 
QIh", (:199)' 

oldmlnl.lraUvc t..awlRditf 

D Rcln~.'6 tlrlvOl", L!OCIl,IC (800) 

a Judlcllll fl,ovlllw (m) 
0 RclleC(820) 
0 J>emll.ncnt InJunotlQn (B)O) 
0 for!'oflurc·l'clilion (!(O) 
0 Fo~llu~ons'nf Order (8S0) 

0 
Oth~(8!I9) 
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/lrll rl'Cl!,,,,I), 

o Clnlm ," Ocllyery (0{00) 
[J C6udcmnlllion «( t 0) 
o Foroclosurt (410) 
o Me.h,"le', Um (4)0)' 

o P.~llI"" (4~O) 
CJ r(ll!"""ln~ (~;,O) 
o nul/dint. Cooa V1~\ntlflll (~GU) 
o orholl' (4?9) 

App"'" 
CJ l"hrl1I1/1111 (qCO) 
o MlltlllCllle.cJyll (910) 
o Maglstl'lltc.(;rllnlnol (920) 
D Man!.I!"'J ~JO) 
o Probate COIII1 (a'IO) 
CJ scoot (~sO) 
o Womer'. C;o.np (9/10) 

o Zoolnn UoP'd (~70) 

o Jlulrfi~ Service Ca",ml~"un 
(900) 

o (lu.pJoyIIICUI S .... rllyCnmlll 19'11) 

o Oth~r (!199) 

EXHIBIT 
Pno". I nf ~ 



o S.~uol Pn:d.lor (lID) 

'SnbmlltillgPnrtySil;1l3(UrCl .I/~ ~ Dnlc: J()-lS-:1.010 

No till PrlvoJous civil prol:eedings ma~=:=IO seRer, Rulo II, and tho South Carollnn Flh'Dlous 
Civil Procco<llhgs SanctIons Act, S.C. Code Ann. § 1$-36-10 ot. $oq. 

SCCA /234 (0112010) 
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FORMANDA'l'En ADR COUNTIES ONLY 
AlIcndnl~., Andel'Son, Beaufort, Colloton, Florence, Greenville, Hampton, Hurry, 

Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York 

PAblo. HIli 

SUPREME COURT RULES REQUlltB TIm SUDM1SSION OF ALL CIVIT. CASES TO AN ALTBRNA TJVB 
DISPUTE. RESOLUTTON rROCBSS, UNLESS OTHERWISE EXEMPT, 

YOII lire requIred (0 (I1ke the following M.t1on(s); 

J. Th~ Vllrtie8 shllil select!l nculTllJ and file n "Pl'oof of ADR" form 011 or by tho 210
1ll 

dny ortho fiiing of Ibis 
ncl.ion, Tfthc pllrtlcs have not selected (I neutrsl witllln21 0 days, tho Clerk of Court 6haIJ (hcn !lppoillt n 
prlmaJY nnd socondnry mediator from tho'ourrent roster on 1\ rotating basis {l'Om I\ll'Iong those Inodinlor~ 

_______ --DI!~g 10 nccc!'t ca~c~ In tho; county in which tho aotion has been fil~ • 
. ~--~~~---------

2. Tho irtiti81 A..DR conference must be held within 300 days ofterllle fillllg of the !let/oil. 

3. Pre-suit modlcal malprncticc medistions required by S.C, Code § 15-79-125 sholl De held not later than 120' 
days after 1111 defondants are served with tho "Notice ofJnte-nt lo.File Suit" or as the oouli dlreo(s. (Mcdiclll 
maJpt'llotioo mediation Is mandatory :statewide.) 

4. COBelI ~ro excrnp.t from ADR only upon tho following grounds; 

\I. Sp6eial proceodlng, or octions seeking oxtnlordinal'Y relief such as mandamus, hab~s corpus, or . 
prohibition; 

b. Requests fur tempornry relief, 

c. Appefil.s 

d. Post Conviction rellcfm!lltcrs; 

c. Contompt ofCour1 prOOCOaill/l:Nj 

~.=:;t""'" <",,~,,!.;,~-!l!,U.re P~~,~I)S b~ougll1.b)' goyemml;!ntnl entities; . - .; ~-.. ' 

g. M' ongage furco.!o!!Ul1;sj and 

h. Cosos thot havo been previously sllq,iectod to !Ul ADR conferonce, uliless otherwIse rcquirW by 

Rule 3 or b~ GtBtutO. 

S. In oases not subJcat to ADR, the Chief Judge for AdmlnlslrDtiYc purposes, "pon the motion ortilc COIlri or 
of PIl)" pnrty, mil)" order Ii case 10 medlatioo. 

G. Motion of t1 party to be exempt from p~ymcnt of nGllltal fees due. to Indlgoncy lJhould he filed willi lho 
Court within ten (10) days Il'fier the ADR conforenco has been concluded. 

Plc:tSO Note: YOIl nll.1st comply wHh !Ile SllprOrlle Court ~\l.les rcgnrcllllC /lDR. 
Fllilurc to do 80 rIlny ,,[feet your CJlSC or mny lX'-suIt in SAIICflons. 

SCCA 1234 (01120[0) 
Page 3 Qf3 
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ie,.;:, 

fJAbI:. I:Itl/1 ( 

STA 1'E OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 
) 
) 

ofFrnnk R. Bales On bcllnlf or the ) 
EstRte, lind the: Decedent's benaficiaries, ) 

CyJlthitl D. Balcs, llS Per.sonl'll 
Rcp\"'csentRtivc Qttho :Estate 

) 
) PLAINTIFFS, 

va. 
Abel MRrtfne7; Mllrtlnm; and 
Soutti Cnrollna Department of 
TrAnsportation, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. sUMMONS 
TO THE DEPENDANT, ABOVE-NA&Il3D: 

COURT OF COMMON PLBAS 
N1NTH JUDICIAL CIRCUIT 
erA NO.: 2010·CP.·IO· 

N 
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Ul ::;c 
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Ul en N 

-----

.." 
r 
rn 
0 

YOU ARE HEREBY SUMlI10NED and required to- Answor the Complaint in tbis 

action, a copy ofwhieh is herewith served upon you, aud 10 serve a copy of youI' Answcr 

to the said Complaint 'Upon the Utldenrigtted attomey, at l \6 East Rllikoad Avenue, 

Moncks Comer, South CaroJina 29461, within (30) days ~ftcr $tWLccileroof, cXCIURivll of,~_ 
Ibc day of such scnriee.lfyoll foil to Answer ilia Complaint withirt that tima, judgmctltto 

default will be rendered agllin~t YOll fot tho relief demanded iii ilio Comp~ain1, 
..J 

W,P,C. 

By: hrlsl' erP.Bicring,Esqlliro 
116 East nilroad Avellue 
Moncks Comer, South Carolina 29461 
843-761·4888 
Pacsimile: 843-899-9015 
chris@bieringiswfirm.com 

Moncks Comer.. South Caro\iM 
April 23, 2010 
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STATB OF SOUTH CAROT.,fNA 

COmlTY OF CHARLESTON 

) 
) 
) 

. ) 

Cynthill J). Bde$, RS Pononlll. ) 
Rcprcscllintiyc of the E&tnte) 
of F"nnk n, Dales On behnlf of too ) 

COURT OF COMMON PLEAS 
NIN'I11 JUDICIAJ .. CIRCUIT 
CIA NO,: 2010-0-10-

t-'At.1:. IjY/11 

______________ ~E~S~{D:~tc~,~n~Ud~(h~c~D~e~c:e~do~n~t:'~~b~o:rto:n:C:tR:r:i~:,~\ ~ L ~ 

~------------~-~-~--g.----n:-.-------

) ~~ ~ 

PLAINTIFFS, 

VS. 

Abel MllrUnez; Mllrttne:tnnd 
South CArolina Department of 
TrllnSIHlrtIlUO~IJ 

DEFENDANTS. 

) ~~ ~ 
) ~~ ~ 

~~ :r:: 
) ~~ ~ 
) ~-
) c".; KJ 
) 
) 
) 

Co.MPLAINT 
(-lImY IR1M .. DEMANDED) . 

TO nm DEFENDANT, ABOVE--NAMBD: 

r 
m 
o 

PlaiJltiffs, by Wld through thoir attonley, complaioing of the Dofendn.nts, wo\.ld . 

respectfully show to this Court and "liege on wfonnalion and belief lIS follows: 

FARmS AND jWUSDICTIQN 

1. Plnlntlff's decedent, Prnnk It Bales, WiLS tl resident oftbc County of DorcheStor, 

SUIte of South au-olinn at thl}ir time nf death. The Plnintlff, Cynthin D. Bales, i:; the duly 

oppoin\cd p.ersonal rcpre.scntnove of Ole Estate of her busband, FraT1K: R. 13nlcs, P)nintlff 

brings this action On bebalf of Ute Es{aLe and on behlllf of horself·~fhc decedent's 

husband, Wlt;! Curtis Bales, tho decedent's son, they being the statutory benefleiarir,s 

under the South CotoUna Wrongflll Death Act, SQuth CaroliO[J Code of Lgwlj § 15·51-

10, ct. Seq .. (1976 as amended), and th«:l heirs to the Bstate. 
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l::I~d-/d/- .:l 

10. That DefenclilJlt Mmincz was charged as result ofthis collision with operating II 

motor vehiole without 11 Soulh Curolinl1 Drivors' License, nno Disregarding a Traffic 

Signal. 

11. '!11nl Defend-ant DOT, Upon Information and beliet, had knowledge of the 
,~--------------

-----~_-1intctsCl.9i!on / t:raffic signal Issues p(esenled Rt Frun and Avilltion. Specifiolllly, that lhoy 
- .....:.: -- --. --- -. - . 

knew or should have known that drivers approaching A viatlon from Fain St., could see .. 
the light contro1!ing Avintion before the light controlling Fnfn St. 

FOR A, FIRST CAUSE OF AQTION 
(RECJQ,.ES'S'NESS I NlWLIGJ~NCE) 

12. That the PlaintiffreJlcats each and every allegation ofparagt'l\phs one (I) through 

eight (8) above as if set fotth herein 'Ycrbatitn. 

13. That the Deiendant did not act reasonably tegardil1g the operation of her vehicle 

!lIId that injurIes and losses were sustnlned by the Plnillti~ and that said damages Wero 

uireetly f:lnd proximately caused and ooolls/ollod by the negligent, reckless, wil (('\I! and 

wanton conduct of1.h~ Defendant, in the following particulars to wil: 
"~I"".u~ .... ~~A-..~.~~~. 

In failing to keep 1\ proper lookout; . Ii. 

b. In falling to operate his motor vehicle all n safe: speed; 

c. In failing to mainurln proper control over Defendant's vehicle; 

d. 1n failing to sCllsonnbly and effectively \\ti1i7,.e Defendant's vehicle 

brakes; 

e. In railing to take IIny evasive action, by nny means, (0 avoid the 

lawful pa1h vehicle on which 1he Plaintiffs decedent WIlS operDtlng; 

r. In f;tiling to obey posted speed limil; 
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g. Tn then nnd theIr failing 10 obey the troffic laws of the Stol~ of SmIth 

Carolina; 

h. 1.0 then nnd there failing to exercise !\ degree of care l1ud caution, 

which a rellSonp.\}le I1nd ptUdcnt person would have c;.;:erci$ed \lndcl' the satrlc 

cll'Cllmstanccs; and 

i. Which negligencc, gross negligence. cal'clcs.~ncsll, reo-kleSSn()8S, 

wl1lfulnC$~, I1nd wantonness ofthe Defendant, directly and proximately caused the 

injuries of tho PlaIntiff as is set forth below. 

14. That as t\ direct and proximate result of the negligent, grossly negligent, ctU'cless, 

(ecldc~s, willful. orrd wanton acts an or omission of the Defondant, \he Plainli1l"~ 

dcce<lcnt sufferod weal physicn! /lnrro, injury nnd dcath to the Plaintifl's decedent'!! 

person which hl\S ~d will in the future onuse the beneficiarIes to undergo much physic,\! 

pain atJd suffering, has and wit! ill the future CIlUsc benefioinrles to incur oosts (or medical 

treatme.nt and services, nnd has and will in the future cause them to suffer trauma, 

anxiety, annoYl1l10e, hardship. loss of enJoyment ofl!fe • .i?conveniencc. aOlotiona\ 

di.trQSll, prorerly damaGe, Md loss ofu~e ofrropcrty, nn tobcneueimcs damage Il1ld 

detriment. 

15. By reason of the acts II:lld omissions oithe Defendant as set forth above, the 

Plaintiff Is inform cd and bellevc.~ that the Plaintiff is cnlltled to an nwnrd of actual -----<Ianlngcs, together with punitive dllf!l.-,ca in !Ul Ilppropriate amount to be determined by 

the finder ot' fact, and tor the cost ofUlis nclion. 
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FOR A SECONP CAUSE OF ACTION 
(RltCKCESSKESS /NEGLIGENT ENIRUSTMEN'D 

t6. That lhe Pl!lintiffrcpents cach and every allegation of patl1grnphs ono (I) U\I'ough 

fiftCCfl (IS) Ilbove 1111 if:mt forth herein verblltim, 

17. The Dcfendlu)t is chllrged with the maintcnance, conslmction, design, signage, 
....----. ~---

I-'A(,!:. Ib/lf 

---------.o'"'pc"":rnNmt/on ofItiil'fic ~~intersectionof Aviation mid 'faiii"lIt and nellitbe iocntioll-of 
...--_ .. .;..... I 

the accident desoribed herein.· Th:lt the Def~dan~ .Know or should have kn own of the 

condItion which causcd tho Ilccldcn( described herein, That the Oeftndant has specific 

l".J1owledge Ol1P notk,cofthc hf17.1il'd crcatee! by signi.ficant variations of elevation bet.wcen 

roadway and shoUlder, That the Defendant has specifio knowledge (hat tho act of placlug 
-. 

a traffic control signal at the intersection in the direction at which i( wlL.~ placed could 

result in the operator ofa vehicle on Fain St. to Utili7..e ilic traJIic conlIo! signal 

controlling Aviation. 

lB. Thll! (he 1)efen<I!Ult did not IIcl n!D.sonahly rcgnrding the cOIl.~tr\lcti()t'l, dClligJ1, 

safety, sigoage, opc:rlltlon and maintcnance of the roadway. and that in)tlI'lcs and Josses 

were sustained by the Plaintlirs decedent, nnd th~t SAid damagcs were directly Md 

pro;ocimatcly caused and occcsioncd by tho negligen!., reckless, willful and wanton 

conduct of the Defendant, In the follow:ing particulnts to- wit: 

(t, In fnillng to properly inspect the: rOfldway, Clnd jf so properly 

lnspcctcd, in faillng 10 ascertain the sigllifiCl1IlCC ofilie h~W'd; 

b • In placement of the traffic control dcvicc, seloction of the traffic 

control devise; 

c" Tn failing to w(lm of a known dangcrous condition; 
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d, In failing to design n1adway in 0 proper mnTUler to avoid (ha 

dilllgerO\IS oondition thElt resulted' In the Injuries of the Plainllffs, IUld ifso dosigned 

properly, in failing to implement Elpproprlate design: 

e. In failing to train thOBe charged ",iili the Inspection, maintenance, 

, construction, and or ropalr of the roadway in a reasonnble mllnner: and if so trained, in .. - ... -.. . - . ,".. - _. : 

failing te supervised those charged with tlle inspection, iTIuintonance, constl'uction,llI1d or 

repflir ofthe roadway so that training W\1uld bo utilized; 

f. . in failing to establish appropriate ruJes, regulations, And guidelines 

for the safe operation oHllls roadway, and ifproperly cslabllsbed, in failing to follow 

such rules, Icgulatiolls, ruld guidelines; 

g. in then Ilnd (bore flllling tooxcrcise n degree of cnro nFld caution, 

which a reasonable and prudent person wo.uld have exercised under the lI!lIIle 

circumsmnces; and 

h, Whieh negligence, gross negligence, carelessnr.s.~. rocklessncs.9, 
~~~:~I:J$i;1":{c~".-fi1i'.B:tmr:'" .~~~~..,...~~ • • '~" 

'.' . . wlJlfulness, and wantonness olthe Defendant, dltcctly nnd proXimately en\l~ed the . 

injuries of the I)/ilintiff as are set forth herein. 

19, TImt as a direct and proximate result of the negligent, grossly negligent, careless, 

reckless, willful, and wanton acts an or omission of the Defendant, the PI~intiff's 

decedent suffered great physical harm, injuO' nnd .death. to the Plain1tfi's decedent's 

person which has and ,viI! in the future cause the beneficiaries to lIndergo 1tl\lCh physloal 

pain tu1d sufl'cring, has !lndwill in the future catlse beneficiaries to incur costs [or n1Cdk.llJ 

treatment and services, pnd. has and will in tho future cause them to suff-cr trauma. 

anxiety, annoyance, hardshIp, loss ofcnjeymcnt oflifc, inconvenicnco, emotlon:l! 
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distress, property damnge, and loss of use of property, IlII to bcnefieltltic.s dllmn~c tllld 

detrimcnt. 

20. By !,oason of tile acts nod omissions ofthc Defendant ns sct forth above, the 

Plcintiffare infonncd and beHove tl;at the Plnilltlff t\TC entitled to indivld\lI\1 C\wntdll of 

actual damages in an IIpproprill.to nmount to bo determined by the finder 0 f faot, nnd foJ' 

!he cost ofthls action. 

t-'Al1"- 1 {Ill 

All to Plaintiff's dam!lge, both actual nnd punitive, in an amount to be determinod 

by the finder of faot. 

WHEREFORE, tho Plaintiff pray!! fot a judgment agtllnst the Defendnnts in un 

amount of actual damages, lIud punitive drunllgcs in an appropriate amount to bo 

dctemtined by the finder offllct, and for such other and furthor relief as this Honorable 

Court might deem just f\J1d propcr. 

CHRISTOPf.{ERP.13IERING, ATI'Ol\NEY AT LAW, r.c. 
./~ 

Moncks Comet, Souih Car:olina 
October 15,2010 

. Christ~~ ----
t 1 () Bast RaIlroad A venue 
Moncks Corner, Souili Cnrolina 29461 

. Telephone No.: (843) 761-488& 
FacsintlleNo.: (843) 899~9015 
A TIORNEY FOR nm PLAINTIFF 
ehda@blcri.nlllawfion.cQ!D 
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STATE OF SOUTH CAROLINA ) 
COUNTY OF CHARLESTON ) 

) 
CYNTHIA D BALES as personal representative of the ) 
ESTATE OF FRANK R. BALES, ) 

) 

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO. 2010-CP-IO-8631 

Plaintiff, ) MOTION INFORMATION & COVER SHEET 

" ) 
) 

ABEL MARTINEZ-MARTINEZ and SOUTH ) 
CAROLINA DEPARTMENT OF TRANSPORTATION) 

) 
Defendants ) 

(check box above indicating submitting party) 

Na!!le, S C B~r!lo and addres~ ofPlainufrs attomey Name, ~!:;; Bar no and address ofOefendanl's attomey 
.Chnstopher P Blenng (SC Bar #13353) R. Michael Ethridge (SC Bar # I 6892) 
Christopher P. Biering, Attorney at Law, P C Katherine W Sullivan (SC Bar #78202) 
116 E Railroad Ave Carlock Copeland & Stair. LLP 
Moncks Comer, SC 29461 40 Calhoun Street. SUite 400 

Charleston, SC 2940 I 
T 843-727-0307 

XO MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) 
OFORM MOTION. NO HEARING REQUESTED (complete SECTIONS II and III) 

SECTION I: Hearing Information 
Nature of Motion: Mollon for Rehef from Judgment, Memorandum of Law In Support of Relief from Judgment 
Estimated Time Needed: 30 Court Reporter Needed: Yes 

SECTION II: Motion Type 
X Written motion attached 
o Fonn Motion: 

I hereby move for relief or action by the court as set forth In the attached proposed order. 

k' Avt-- . ~ Il~ /11-
Signature of Attorney for Defendant Date submitted 

SECTION III: Motion Fee 

... ~ .. .P.t\I~Q!j.T.e:~~E~'~~_-' . ,'_.. '. '. o EXEMPT' 0 Rule to Show Cause hi Child or Spousal Sup~~ .r<:~:~'~i~~~-, .. k~ .. "-,;.:~~ , 

o Domestic Abuse or Abuse and Neglect 
o Indigent Status o State Agency v. Indigent Party' 
o Sexually Violent Predator Act o Post-Conviction Rehef 
o Motion for Stay In Bankruptcy 
o Motion for Publication o Motion for Execution (Rule 69, SCRCP) 
o Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

o Other' 
JUDGE'S SECTION 

o Motion Fee to be paid upon filing of the attached order. JUDGE 
o Other: CODE: Date. 

CLERK'S VERIFICATION 
DATE FILED 

Collected by: 
(print name" 

o MOTION FEE COLLECTED: 
o CONTESTED - AMOUNT DUE: 

2972720v I 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.:-2010-CP-IO-863I 

CYNTHIA D. BALES as personal ) 
representative of the EST A TE OF FRANK) 
R. BALES, ) MEMORANDUM OF LAW IN SUPPORT OF 

MOTION FOR RELIEF FROM DEFAULT 
JUDGMENT Plaintiff, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION 

) 
) 
) 
) 
) 

) ~ 
,) ~ 'c. -;:::; 

) rnr<' ?' ) \ ~C ?O 
?"- t-.3 

Defendants.) \ ~ . 0" 

COMES NOW Defendant Abel Martinez Martinez (hereinafter "~r. Mar~ne~\ ~ 
-'-.;t: '" 

through his undersigned attorneys, ~nd respectfully submits this Memorandu of ~w i':: 

Support of his Motion for Relief from the Order for Defal,llt Ju~gment filed on March 2, 2012 

pursuant to South Carolina Rule of Civil Procedure 60(b). Mr. Martinez respectfully requests 

relieffrom the Order of Default Judgment on one or more of the following grounds: (1) mistake, 
~~:~~'*!:iii""";i""')l;'''''''~''''''l'~''''' '~"?', 

inadvertence, surprise, or excusable neglect and/or (2)' fraud, . misrepresentation', or other 

misconduct of the Plaintiff. 

FACTS 

This lawsuit arises from an October 15, 2008 accident that occurred between a vehicle 

driven by Abel Martinez and a motorcycle driven by Frank Bales, which resulted in the death of 

Frank Bales. Abel Martinez was insured by Allstate Insurance Company (hereinafter "Allstate") 

under an automobile liability policy # 955539674 for policy period June 1, 2008 through 

. December 1, 2008 with policy limits 0[$25,000 per person / $50,000 per accident. 
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Shortly after the accident, Plaintiffs first attorney, Chris Biering (hereinafter "Mr. 

Biering"), contacted Allstate in November 2008 to engage in settlement negotiations regarding 

the accident. See Affidavit of Gwen McNeil, attached as Exhibit A. In October 2010, based on 

the belief Plaintiff, through Mr. Biering, had accepted the tender of policy limits, Allstate 

retained Phillip Florence (hereinafter "Mr. Florence") at Turner Padget Graham & Laney, P.A. . 

(hereinafter "Turner Padget") to prepare the court-required wrongful death settlement documents 

and to provide legal services in connection with the wrongful death settlement relating to the 

Accident. See Affidavit of Phillip Florence, attached as Exhibit B, and Affidavit of Gwen 

McNeil, attached as Exhibit A. 

Unbeknownst to Allstate and Mr. Florence until months later, on October 15, 2010, 

Plaintiff filed a Summons and Complaint with the Charleston County Clerk of Court against Mr. 

Martinez and the South Carolina Department of Transportation (hereinafter "SCDOT"). The 

Complaint alleged that Mr. Martinez "entered into the intersection through a red light causing the 

Plaintiffs decedent to collide into Defendant Martinez's vehicle." See Complaint, paragraph 6, 

~~i::'-"~~r'~ attach~~as.Exhi~~t C.:sIn~addition, the Complaint alleged ~at the SCOOT "had knowledge of· 

the intersection/traffic signal issues presented at Fain and Aviation [and] ... they knew or should 

have known that drivers approaching Aviation from Fain St. could see the light controlling 

Aviation before the light controlling Fain St." See Complaint, paragraph 11, attached as Exhibit 

C. The Complaint further alleged that SCOOT was negligent· and its negligence was the 

proximate cause of the accident, which is the subject of this lawsuit. See id., paragraphs 18 and 

19, attached as Exhibit C. Plaintiffs counsel failed to provide a copy of the Complaint to 

Allstate or Mr. Florence at the time of filing although Mr. Florence had been in regular contact 

-2-
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with Allstate and/or Mr. Florence since November 2008. See Affidavit of Phillip Florence, 

attached as Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit A. 

At some point in 2011, Akim Anastopoulo (hereinafter "Mr. Anastopoulo") replaced 

Chris Biering as Plaintiffs counsel. In a letter transmittt<d. on May 11, 2011 (approximately 

seven months after filing the lawsuit), Mr. Anastopoulo informed Mr. Florence that prior 

counsel's offer to settle with Allstate for the policy limits was withdrawn. See Letter from Akim 

Anastopoulo to Phillip Florence, incorrectly dated May 11, 2010, attached as Exhibit D. 

Importantly, Mr. Anastopoulo acknowledged Mr. Florence's role as attorney for Mr. Martinez in 

this letter. See id. Furthermore, Mr. Anastopoulo attached a courtesy copy of the Complaint 

filed October 15,2010 with the letter, and he also stated, U[a]t this time, the Post & Courier is in 

. the process of perfecting service on Mr. Martinez and the affidavit of publication will be 

fonvarded to your office once complete. II See id. (emphasis added). 

However, Mr. Anastopoulo did not fulfill that promise, and he never provided Allstate 

and/or Mr. Florence with the Affidavit of Publication or any other proof of service as promised. 

~~~~ ;",,:ii!!L~See 'Affidavit of Phillip 'Florence, attach~d as\Exhibit B, an~ Affidavit of Gwen McNeil, attached 

as Exhibit A. Mr. Florence was unaware that service had been perfected upon Mr. Martinez, as 

he relied upon Mr. Anastopoulo's repI:esenlation that he would provide him with a copy of the 

affidavit of publication. if andlor when service by publication was complete. See Affidavit of 

Phillip Florence, attached as Exhibit B. 

On September 26, 2011, Mr. Anastopoulo filed a Motion for Entry of Default and 

Request for Hearing on Damages. Mr. Anastopoulo did not serve a copy of the motion or 

request for the damages hearing to Mr. Florence or Allstate even though he copied Lisa 

Reynolds (counsel for SCDOT) and Timothy Domin (counsel for the uninsured andlor 

-3-
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underinsured motorist carrier) with the motion and request for the damages hearing. See 

Letter to the Court dated September 21,2011, enclosing Motion for Entry 'ofDefault,attached as 

Exhibit E. 

To date, Mr. Anastopoulo has not explained why he did not serve Mr. Florence with a 

copy of the motion even though Mr. Anastopoulo (and Mr. Biering) had communicated 

previously with Mr. Florence about this claim and the lawsuit and Mr. Anastopoulo promised to 

notify Mr. Florence once Plaintiff completed the process for serVice by publication. See Letter 

to the Court dated September 21, 2011, enclosing Motion for Entry of Default, attached as 

Exhibit E. Consequently, and as a direct result from the lack of notice by Mr. Anastopoulo, 

neither Allstate nor Mr. Florence contested the motion because neither knew about the motion or 

any issue by Plaintiff about any default claim. See Affidavit" of Phillip Florence, attached as 

Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit A. 

On October 7, 2011, the court issued an Order for Entry of Default. Allstate and Mr. 

Florence did not learn that service of the Complaint had been perfected by publication until after 

~~~,!l~!'!:ra!it;,. "'l'~ttthe<court issued ··the~Order!for:'Entry· of' Default 'on -October 7, 2011 ~See . Affidavit of Phillip 

Florence, attached as Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit· A. If 

Allstate and/or Mr. Florence had been notified that service had been perfected, as Mr. 

Anastopoulo promised, an Answer to the Complaint would have been timely·filed. See Affidavit 

of Gwen McNeil, attached as Exhibit A. 

On January 27, 2012, the court held a hearing on Mr. Martinez's Motion to Set Aside 

Default pursuant to South Carolina Rule of Civil Procedure 55. The court issued an order 

denying Mr. Martinez's Motion to Lift Default on February 15,2012. On January 11,2012, the 

court held a damages hearing on Plaintiffs Motion for Entry of a Default Judgment, and the 

-4-
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court issued its Order for a Default Judgment against Mr. Martinez in the amount of $1,900,000 

on March 2,2012. 

Mr. Martinez now files this Motion for Relief from Default Judgment on one or more of 

the following grounds: (I) mistake, inadvertence, surprise, or excusable neglect and/or (2) fraud, 

misrepresentation, or other misconduct of the Plaintiff. 

ARGUMENT 

South Carolina Rule of Civil Procedure 60(b) provides the following: "upon such terms 

as are just, the court may relieve a party or his legal representative from a final judgment, order, 

or proceeding for the following reasons: (I) mistake, inadvertence, surprise, or excusable 

neglect; ... (3) fraud,misrepresentation, or other misconduct of an adverse party." S.C. R. Civ. 

P. 60(b). "The decision to grant or deny a motion for relieffr<;lm judgment lies within the sound 

discretion ofthe trial court." McClurg v. Deaton, 380 S.C. 563, 570, 671 S.E.2d 87, 91 (Ct. App. 

2008). The court should consider the following factors in det~rmining whether to grant relief, 

from a default judgment under Rule 60(b): "(1) the promptness with which relief is sought,. (2) 

~~~"""'.~'. the reasons for the failure to act promptly, (3) thtexistence. of a meritorious defense, and (4) the 

prejudice to the other parties." rd. at 573-74,671 S.E.2d at 93 (eL App. 2008). 

I. MR. MARTINEZ HAS PROMPTLY MOVED FOR RELIEF FROM THE 
DEFAULT JUDGMENT. 

Mr. Martinez has moved the Court for this relief promptly after receiving notification that 

the Motion to Reconsider the Default Judgment was denied, seeking this relief within 8 days 

after receiving the Order on Mr. Martinez's Motion to Reconsider. Following the damages 

hearing and this court's issuance of a default judgment against Mr. Martinez, Mr. Martinez filed 

a Motion to Reconsider on March 15, 2012. On April 3, 2012 a hearing was held on Mr. 

Martinez's Motion to Reconsider, and 14 days after that hearing, on April 17, 2012, this court 

-5-
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issued an order denying Mr. Martinez' Motion to Reconsider. The Order denying the Motion 

was posted to the Clerk of Court's website on April 17,2012, and Mr. Martinez's counsel first 

received notice of the order denying the motion on April 18, 2012. See Affidavit of Katherine 

Sullivan, paragraphs 8 and 9, attached as Exhibit F. Mr. Martinez now files this motion within 8 

days from the date counsel received notice of the court's denial of the Motion for 

Reconsideration. 

II. PURSUANT TO SOUTH CAROLINA CASE AND STATUTORY LAW, MR. 
ANASTOPOULO'S FAILURE TO PROVIDE PROOF OF SERVICE AFTER 

, AFFIRMATIVELY REPRESENTING HE WOULD DO SO QUALIFIES A~ 
EXCUSABLE NEGLECT AND/OR'MISREPRESENTATION SUCH THAT A 
RULE 60(B) RELIEF FROM JUDGMENT IS APPROPRIATE. 

In McClurg, the South Carolina Court of Appeals held that an attorney's failure to provide a 

copy of the complaint after affirmatively promising to do so qualified as surprise or . excusable 

neglect for purposes of a Rule 60(b) Relief from Judgment. Much like the affirmative 

. representation in McClurg, Mr. Anastopoulo's affirmative representation that he would provide 

proof of service qualifies as excusable neglect and/or misrepresentation such that Rule 60(b) 

The facts of McClurg are remarkably similar to the instant case. In McClurg, the South 

Carolina Court of Appeals addressed the issue of whether an employer and employee should be 

granted relief from a default judgment entered against the employee in a personal injury action 

. stemming from an automobile accident. 380 S.C. at 567, 671 S.E.2d at 89. Shortly after the 

accident, the plaintiffs attorney contacted the employer's insurer. and began negotiating a 

settlement. Id. However, a settlement could not be reached. Id. at 568, 671 S.E.2d at 90. 

Without informing either the employer or the insurer, the plaintiff filed a summons and 

complaint against the individual employee. rd. After the individual employee defendant failed 
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to appear or answer within thirty days, an order of default was filed. Id. A notice of a damages 

hearing was then sent to the individual defendant, but the individual defendant failed to respond 

or appear; again, no notice was sent to the insurer. Id. At the damages hearing, judgment was 

entered against the individual defendant. rd. After judgment was entered, the insurer received 

notice of the default judgment from the plaintiff's attorney. Id. 

Thereafter, the employer filed a motion to set aside the default judgment pursuant to Rule 

60(b)(l) and Rule 60(b)(3) of the South Carolina Rules of Civil Procedure, because it never 

received notice of the plaintiff's suit, either from the individual defendant or the plaintiff's 

attorney. Id. at 569, 671 S.E.2d at 90. In addressing the issue, the court noted that "an insurer 

may, under the proper circumstances, be entitled to an order setting aside default judgment where 

the insurer is involved in ongoing negotiations with a claimant but is not informed that the 

defendant has been served with a summons and complainC' Id. at 571,671 S.E.2d at 92 (citing 

Edwards v. Ferguson, 254 S.C. 278, 175 S.E.2d 224 (1970»). 

Further, the McClurg court held that "[b]ased on [plaintiff's] counsel's conduct and 

provide [the insurer] a copy of any pleadings in the matter when filed." rd. at 572-73, 671· S.E.2d 

at 92. According to the McClurg court, "given this history of contact and negotiations between 

counsel and [the insurer], most notably the representations made by counsel to [the insurer], the 

conduct of the [plaintiff's] counsel in failing to simply notify [the insurer] of the complaint filed 

against [the defendant driver] raises serious concerns for this court and quite possibly satisfies 

the misrepresentation and misconduct envisioned by Rule 60(b)(3)." rd. at 573, 671 S.E.2d at 

92-93. Based on this reasoning, the McClurg court concluded that "the trial court committed 

error in finding the evidence did not, at least, support relief based on mistake, inadvertence, 

-7-

82 



! 
I 

·1 

surprise or excusable neglect." Id. at 573,671 S.E.2d at 93. 

Similarly, much like the affirmative representation In McClurg, Mr. Anastopoulo 

specifically represented he would provide proof of service. Thus, pursuant to McClurg, this 

Court should find excusable neglect andlor misrepresentation such that relief from judgment 

pursuant to Rule 60(b), SCRCP, is appropriate 

In Edwards, the defendant and his liability insurer moved to set aside a personal injury 

default judgment "on the ground that the same was taken through mistake, inadvertence, 

surprise, or excusable neglect." Id. Much like McClurg, the plaintiffs attorney began 

negotiations with the defendant driver's insurer. Id. at 572, 671 S.E.2d at 92. When settlement 

could not be reached, the plaintiff served the defendant driver with a summons and complaint. Id. 

After the defendant driver failed to answer or appear, the lower court. in Edwards entered 

judgment against the individual driver. Id. Upon receiving notice of the default judgment, the 

insurer moved the court to set aside the judgment because it had never received notice of the suit 

from either its insured or plaintiff's counsel. Id. In reversing the lower court's denial of the 

"·,,.w:;-,insurer's motion, the Edwards court found that the "trial co~rt abused its discretion in failing to 

set aside the default judgment on the grounds of mistake, inadvertence, surprise, or excusable 

neglect." Id. 

As discussed in McClurg and Edwards, the facts in the instant case warrant setting aside 

the default judgment on the grounds of excusable neglect or misrepresentation. After almost two 

years of settlement negotiations between Allstate and attorneys representing the estate and 

survivors of Mr. Bales, Mr. Anastopouio sent a letter to Allstate's counsel, Mr. Florence, on May 

11,2011 informing him that prior counsel's offer to settle with Allstate for the policy limits was' 

withdrawn and stating, "[a]t this time, the Post & Courier is in the process of perfecting service 
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on Mr. Martinez and the affidavit of publication will be forwarded to your office once 

complete." See Letter from Akim Anastopoulo to Phillip Florence, incorrectly dated May 11, 

2010, attached as Exhibit D (emphasis added). Although Mr. Anastopoulo attached a courtesy 

copy of the Complaint with the May 11, 2011 letter, he never provided Allstate andlor Mr. 

Florence with the affidavit or publication or any other proof of service as he promised. See 

Affidavit of Phillip Florence, attached as Exhibit B, and Affidavit of Gwen McNeil, attached as 

Exhibit A. Mr. Florence relied upon Mr. Anastopoulo's affirmative representation that he would 

provide him with a copy of the affidavit of publication if andlor when service by publication was 

complete. See Affidavit of Phillip Florence, attached as Exhibit B. 

Furthermore, Mr. Anastopoulo failed to serve the Affidavit of Publication and the Motion 

for Entry of Default and Request for Hearing on Damages on Mr. Florence and failed to notify 

Mr. Florence about hearing related to this motion as required by Rule 5(b)(l), SCRCP. Rule 

5(b)(I), SCRep, provides: "Whenever under these rules service is permitted to be made upon a 

party represented by an attorney the service shall be made upon the attorney unless service upon 

·,-·~j~~""'·'!::"~!1~i."1'tlie~partYhiillself is··ordered by the court." RuJe5(b)(I), SeRep (emphasis added). 

In Rodriguez v. Gutierrez, 391 S.C. 323, 705 S.E.2d 94 (Ct. App. 2011), the South 

Carolina Court of Appeals held "Rule 5(b)(1) does not require service upon an attorney when, as 

in this case, the attorney gives no indication of his representation to either the court or opposing 

counsel." Id., 391 S.C at 333, 705 S.E.2d at 100. Thus, the court in Rodriguez affirmed a 

default judgment because the defendant's attorney denied of representation of the defendant 

when the plaintiff attempted to serve the attorney with the complaint. 

In the instant case, however, Mr. Florence clearly notified Mr. Anastopoulo of the 

representation of Mr. Martinez for claims arising from the accident. Further, Mr. Anastopoulo's 
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May II, 2011 letter acknowledged that representation. See Letter from Akim Anastopoulo to 

Phillip Florence, incorrectly dated May 11, 2010, attached as Exhibit D. Mr. Anastopoulo has 

not refuted, and cannot refute, that he communicated with Mr. Florence as counsel for Mr. 

Martinez before Mr. Anastopoulo obtained service by publication on Mr. Martinez and filed the 

default motion. Although Mr. Anastopoulo copied Lisa Reynolds (counsel for SCOOT) and 

Timothy Domin (counsel for the uninsured andlor underinsured motorist carrier) with the Motion 

for Entry of Default and Request for Hearing on Damages, Mr. Anastopoulo failed to copy Mr. 

Florence andlor Allstate on this motion or the Affidavit of Service by publication. See Letter to 

the Court dated September 21,2011, enclosing Motion for Entry of Default, attached as Exhibit 

E. 

Rule 5(b)(1) required Mr. Anastopoulo to serve Mr. Florence with those documents 

because, at a minimum, Mr. Anastopoulo had the "indication of representation" required by Rule 

5(b)(I), SCRCP, and the Rodriguez decision. Yet, he intentionally decided toserve copies of the 

motion on every other attorney in the lawsuit except Mr. Florence. 

Mr. Anastopoulo's failure to provide a copy of the prpof of service is precisely the type of 

excusable neglect andlor misrepresentation which warrants' setting aside the default judgment. 

Mr. Florence reasonably relied on Mr. Anastopoulo's representation that he would provide the 

proof of service after the service was perfected. Neither Allstate nor Mr. Florence was aware 

that service had been perfected until after the court issued an Order for Entry of Default. 

Because Mr. Anastopoulo failed to provide the proof of service as promised, both Allstate and 

Mr. Florence were surprised to learn that an Order of Default had been issued by the court. 

Accordingly, as discussed in McClurg. Edwards, and Rodriguez, these circumstances qualify as 
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excusable neglect and/or misrepresentation for purposes of relief pursuant to Rule 60(b), 

SCRCP. 

III. MR. MARTINEZ HAS A MERITORIOUS DEFENSE SUCH THAT RULE 60(S) 
RELIEF FROM JUDGMENT IS APPROPRIATE. 

Mr. Martinez has two meritorious defenses. For purposes of a Rule 60(b), "[a] 

meritorious defense need not be perfect nor one which can be guaranteed to prevail at a trial." 

Rouvet v. Rouvet, 388 S.C. 301, 312, 696 S.E.2d 204, 209 (Ct. App. 20 I 0). 

The allegations of the Complaint provide a potential meritorious defense to Mr. Martinez. 

The Complaint alleges that Defendant South Carolina Department of Transportation "had 

knowledge of the intersection/traffic signal issues presented and Fain and Aviation [and] ... 

knew or should have known that drivers approaching Aviation from fain St. could see the light 

controlling Aviation before the light controlling Fain St." The Complaint further alleges that 

SCDOT was negligent and that its negligence was the proximate cause of the accident giving rise 

to this lawsuit. The .alleged negligence of Defendant South Carolina Department of 

Transportation could be a superseding or intervening cause that would have precluded liability 
i'!'!"~~~~'.!";)i~!>:~~fl:'"'~~."···~~r~q~~~·,.,~,~ml5)~W!;.'I3.l.'t1f.m~l;i!il ':;:;:':-<~7' 

on the part of Mr. Martinez. See Affidavit of Phillip Florell~e,atta~hed as Exhibit B. Therefore, 

the allegations of the Complaint qualify as a meritorious defense for purposes of Rule 60(b). 

Furthermore, Mr. Martinez testified in a recorded statement taken a few weeks after- the 

accident that "the traffic light was green when he went through thc intersection at the time of the 

accident." See Affidavit of Teresa Miller, attached as Exhibit G; see also Recorded Statement of 

Abel Martinez, attached as Exhibit A to Miller's Affidavit. Throughout his recorded statement, 

Mr. Martinez consistently testified that the traftic light was green at the time of the accident. See 

id. Mr. Martinez's testimony challenges the assumption, as alleged in the Complaint, that the 
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light was red at the time of the accident. This testimony qualifies as a meritorious defenses for 

purposes of Rule 60(b). 

IV. NO PREJUDICE WILL RESULT IF THIS COURT GRANTS MR. MARTINEZ 
RELIEF FROM THE DEFAULT JUDGMENT. 

There is absolutely no indication that the Plaintiff would be prejudiced in any respect if 

the court provides Mr. Martinez with relief from the default judgment as requested in this 

ri10tion. Should this court grant Mr. Martinez's Motion for Relief from Default Judgment, the 

Plaintiff will still be afforded an opportunity to fully litigate this matter. Mr. Martinez will 

consent to a trial within 30 days of the entry of an order granting the relief requested by this 

motion. Plaintiff has not, and cannot, allege any witnesses or evidence has been lost or that the 

delay in trying the case will result in any prejudice to the claim. Any purported delay results 

from (a) Mr. Biering and/or Mr. Anastopoulo waiting until at least mid-May 2011 to attempt 

service by publication on Mr. Martinez when Plaintiff filed the lawsllit approximately seven 

months earlier and (b) Mr. Anastopoulo failing to fulfill his promise to notify Mr. Florence about 

service so that an answer could be timely filed on behalf of Mr. Martinez and Mr. Anastopoulo's 

failure to comply with the mandates of Rule 5(b)(I), SeRCP. 

On the other hand, the prejudice to Mr. Martinez is obvious. Plaintiff obtained a default 

judgment against him because Plaintiff's attorneys failed to notify Mr. Martinez' attorney about 

the affidavit ofpublicatipn (as Mr. Anastopoulo promised he would do) and the motion for entry 

of default (as Rule 5(b)(I), SCRCP, and South Carolina case law required). 

CONCLUSION 

As discussed above, Mr. Martinez has satisfied the requirements under South Carolina 

law for a Rule 60(b) Motion for Relief from Default Judgment: (1) Mr. Martinez promptly 

moved the Court for relief upon being receiving notification that the Motion to Reconsider the 
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Default Judgment was denied; (2) Mr. Martinez has demonstrated grounds for relief based on 

mistake, inadvertence, surprise, or excusable neglect, if not misrepresentation and misconduct; 

(3) Mr. Martinez has submitted evidence showing the existence of meritorious defenses; and (4) 

there is no prejudice to the Plaintiff who would have a full and fair opportunity to litigate the 

matter subsequent to an order granting. relief entered by the Court. Therefore, Mr. Martinez 

moves this Court for an Order· granting relief from default judgment to the Defendants under 

Rule 60(b) of the South Carolina Rules of Civil Procedure. 

Respectfully submitted, 

CARLOCK, COPELAND & STAIR, LLP 

By: 
R. MICHAEL ETHRIDGE 

40 Calhoun Street, Suite 400 .. State Bar No. 16892 
Charleston, South Carolina 29401-3531 . 
843-727-0307 KATHERINE W. SULLIVAN 

~~~<;s~~~~1;i;:,. :>tiIState Bar No.:t78202 :"~~;~'.r~~~. 

Attorneys for Defendant Abel Martinez 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

CYNTHIA D. BALES as personal ) 
representative of the ESTATE OF FRANK) 
R. BALES, ) 

Plaintiff, 

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.: 2010-CP-1O-8631 

CERTIFICATE OF SERVICE 

~ 

) 
) 
) 
) 
) 
) 
) 
) 
) 

to-
c:: or-

';::; --n. 
~ 

.... 
vs. 

~~ ..--
-;:0 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORT A nON 

Defendants. ) 
--~----~~~~---------

-;::>< - ~ ~. 

0>' -<"I§. ..-0 
o <fl -:;s. 
0.-\ ~. 
C-;:o •• 
~o ~ 
~ c:P 

I hereby certify that I have this day served a copy of the within and foregoing Notice of 

Appearance upon all parties to this matter by depositing a true copy of same in the U.S. Mail, 

proper postage prepaid, addressed to counsel of record as rollows: 

Akim Anastopoulo, Esq. 
2850 Ashley Phosphate Rd., Suite B 
Charleston, SC 29418 

JJ Anderson 
',. '~""'**"""·"'LisaReynolds~"-~~ ""-

Anderson Reynolds & Stephens, LLC 
P.O. Box 87 
Charleston, SC 29402 

ThiS~ day of April, 2012. 

Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, SC 29401-3531 

2969564v I 

Joseph Weston, Esq. 
Weston Law Firm, P.A. 
P.O. Box 1992 
Mt. Pleasant, SC 29465-1992 

Kathy JOiltland 
Paralegal to Katherine W. Sullivan 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 

COuNfY OF CHARLESTON 
CASE NO.: 2010-CP-1O·8631 

CYNTHIA D. BALES as personal 
representative of the ESTATE OF 
FRANK R. BALES, 

Plaintiff. 

VS. 

<P 
AFFIDAVIT OF GWEN MCNEit 

\ 

\ 
\ 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION, . ) 

) 
) 
) 

\ 

1. 

2. 

Defendants. 

Gwenetta M. McNeil, of full age, being duly sworn, and deposes as says as follows: 

I am a claims representative with Allstate Irisurance Company, and I am employed at the 
company's Columbia, South Carolina claims office. I am making this affidavit in support 
of the Defendant's Motion to Vacate the Entry of Default. 

Defendant Abel Martinez was insured with Allstate under an automobile liability policy 
which was in effect on October 15, 2008, which is the date of the accident referenced in 
the Plaintiff s Complaint. The policy provides liability. limits of $25,000.00 per 
pers·0n/$50,000.OO per accident. . 

3. I am the claims representative assigned to investigate the wrongful death claim being 
presented by the Plaintiff, which claim is the subject of the Plaintiff's Complaint. 

. 4. Various adjusters at Allstate, including myself, had talked to and corresponded with the 
Plaintiff s fonner attorney. Chris Biering, starting on November 14,2008, and continuing 
throughout 2009 and 201 O. . I 

5. On October 1.2010, I spoke with Mr. Biering and extended an offer of the applicable 
policy limi.t of $25,000 to his client, and Mr. Biecing indicated to me that the offer was 
accepted. 

6. I subsequently referred this matter to Turner Padget Graham & Laney on October 4, 2010 
for the purpose of preparing the settlement documents and obtaining court approval of the 
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,'--

wrongful death settlement. TUrner Padget attorney Philip Aorence was assigned the file. 

7. On January Z4, 2011, I was informed by Mr. Florence that attorney Biering had advised 
him that he would no longer be representing the Plaintiff. 

8. The Plaintiff subsequently retained her present counsel, Akim Anastopoulo, Esq .. 
learned of Mr. Anastopoulo's involvement through a discussion with attorney Florence 
on May 10, 2011. It was also my understanding at that time that a lawsuit had been filed 
by the Plaintiff. 

9. Philip Florence, Esq. and Akim Anastopoulo. Esq. were subsequently in contact with one 
another over the next few months. While r have since been informed that Mr. , 
Anastopoulo did provide attorney Florence with some additional iruormation about the 
lawsuit and service of the same by publication during those communications, Allstate was 
not aware of that additional communication between attorneys Anastopoulo and Florence 
at the time it was taking place. To the contrary, Allstate itself was not aware that service 
of the summons and complaint had been completed by way of publication. 

10. The issue concerning the lawsuit and service of the same did not come to Allstate's 
attention again until after attorney Anastopoulo had a default entered against the 
Defendant on October 7, 2011. 

11. Based on the foregoing, the default in this matter did not arise due to any intentional 
disregard of the claim or the lawsuit by Allstate, which as noted had long been in 
communication with Plaintiffs prior counsel about the claim and had extended an offer 
to him to settle the matter. Rather, the default resulted from a breakdown in 
communication between Allstate and its attorney concerning the status of ~e litigation. If 
Allstate had been aware that the lawsuit had been" serv!;d it would have retained defense 
counsel to file an answer on behalf of the Defendant.'" . " 

AND FURTIlER DEPONENT SAYETH NOT 

/ft~/& 
Date 

~fI6Y 
r/wenetta M. McNeil 
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, ,~ 

-..... ". -

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF RICHLAND ) 

On this & day o~. 20~ before me personally appeared Gwenetta 

M. McNeil, to me known to tL the perso!ct::bed in and who executed the foregoing affidavit, 

and acknowledged that she executed the same as her free act and deed, 

My Commlsston Expires 
My commission expires: May 25. 2017 

"-" -
........ ' 

~1! ~iS.r.y"~~.i.vhaJt:;iI~,.,.>-• .:.: _:"'! 1/1;-"'- •• --: • 

" -' 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
THE NINTH mmCIAL CIRCUIT 
CASE NO.: 201 0-CP-1 0-8631 

CYNTHIA D. BALES as personal ) 
representative of the ESTATE OF FRANK) 
R BALES, ) AFFIDAVIT OF PHILLIP FLORENCE, JR. 

Plaintiff, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) -------------------------

Personally appeared before me, the undersigned, Phillip Florence, Jr., who being duly 

sworn does state as:follows: 

1. I am over the age of 18 years and competent to give this affidavit. 

2. I have personal knowledge of the facts contained in this affidavit. 

3. I am an attorney who is licensed to practice law in the State of South Carolina . 
. U'~~~; .!~ ..... tl~~_ ;:cl~~~c;W\.,,"~.~v.;'· ~ .... --;.:;1.. .. ....... 'J~ •• :ii;.·.1' . .;,~~~ C~·. 

4. r am employed by Turner Padget Graham & Laney, p.A, and have been engaged in 

the full-time practice of law since 1994. 

5. My practice includes, among other things, the representation of insurance companies 

in the settlement of wrongful death and other personal injury cases. 

6. Upon information and belief, on October 15, 2008, Abel Martinez and Plaintiff's 

decedent, Frank Bales, were in a motor vehicle and/or motorcycle accident (lithe Accident"), 

resulting in the death of Frank Bales. 
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7. Abel Martinez was insured by Allstate Insurance Company ("Allstate") under an 

automobile liability policy # 955539674 for policy period June 1, 2008 through December I, 

2008 with policy limits of$25,000 per person / $50,000 per accident. 

8. My firm, Turner Padget Graham & Laney, P.A. ("Turner Padget"), was retained by 

Allstate in October 2010 to prepare settlement documents and provide other legal services in 

connection with a wrongful death settlement relating to the Accident. At the time of retention, 

Allstate informed Turner Padget that former Plaintiffs attorney, Chris Biering, had accepted a 

settlement offer of the applicable policy limit of $25,000. 

9. In 2011, Akim Anastopoulo replaced Chris Biering as Plaintiff's counsel. 

10. In a letter transmitted on May 11, 2011 (See Letter from Akim Anastopoulo to Phillip 

Florence, incorrectly dated May .I 1, 2010, attached as Exhibit A), Akim Anastopoulo informed 

me that prior counsel, Chris Biering's, offer to settle with Allstate for the policy limits was 

withdrawn. Tn this letter, he advised me, "At this time, the Post & Courier is in the process of 

perfecting service on Mr. Martinez and the affidavit of publication will be forwarded to your 

"""'0 ~.c~.,,,-,o9.ffice o~c~ complete." (See Exhibit A, emphasis added). 

11. I relied upon Mr. Anastopoulo's affirmative representation that he would provide me 

with a copy of the affidavit of publication if.andlor when the service by publication was 

complete. 

, 12. Mr. Anastopoulo did not provide me with a copy of the affidavit of publication or any 

other evidence that service had been perfected in spite of the fact that he had represented he 

would do so in his letter of May 11,2011 .. 

13. Having relied upon Mr. Anastopoulo's representation that he would provide me Wlth 

an affidavit of publication once service was complete, I was unaware that service had been 
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perfected on Allstate's insured, Mr. Martinez, at the time Mr. Anastopoulo filed his Motion for 

Entry of Default on September 26,2011. 

14. I did not learn that service had been perfected until after I was told that the court had 

issued an Order for Entry of Default. 

15. I relied on Mr. Anastopoulo's affinnative representation, and I was taken by surprise 

when I learned that Mr. Anastopoulo filed a Motion for Entry of Default without providing an 

affidavit of publication, as promised, or otherwise informing me that service had been perfected. 

16. Mr. Anastopoulo did not provide me with a copy of Plaintiffs Motion for Entry of 

Default and Request for Hearing on Damages and did not provide me with notice of the Default 

Judgment Hearing. 

17. If I had received an affidavit of publication (as promised by Mr. Anastopoulo), I 

would have informed Allstate. 

18. I have 18 years of experience representing defendants in cases involving motor 

vehicle accidents. I reviewed the Complaint wherein Plaintiffs counsel alleges that Defendant 

South Carolina Department of Transportation "had knowledge of the intersection/traffic signal 

issues presented and Fain and Aviation [~nd] ... knew or should have known that drivers 

approaching Aviation from Fain St. could see the light controlling Aviation before the light 

controlling Fain St." (See Summons and Complaint, attached as Exhibit B). Based on my 

-
experience, upon information and belief, the alleged negligence of Defendant South Carolina 

Department of Transportation could be a superseding or intervening cause that would have 

precluded liability on the part of Mr. Martinez. 
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Sworn to an~UbSCrib~bef9re . 
methis~dayof Nl ,2012 

Notary Public for the State of---,,-,,,,,,,,"",-,,,,,--,,,:,::,::,,,:,,,:!,,:,-=-__ 
My Commission Expires: -z.h.sl z,ol, 

(AFFIX NOTARY SEAL) 

2959262v I 
-4-

96 

I 



. l, 

! 
! ' 
i 

... 
" 

0' p 

", 

o· , 

. 
I. 
~ , 

~' 

ANASTQPOULO L4 IV FIRM Andrew R, Hnrt (Se) 

A1'1ORNImf A't ",,'IT 
ToII.Frfle: (S00j3l3-:l5-16 

AIdm A.. Anoatopou/o (SC) 

DAvid P. SClltIt, (se. oil) JClhn P. H'~ea (Mr. NC. OK. PA, Set 

F~c:: (800) 313·:z!S.I6 01' 111431 853-2291 
Mailing Addnl¢ :lBllO I\Xilcy f'IIospbnla Rd.. Suite B 

NQrlh Chl\l'feston, SC ~ l8 

Floreaefl OlUcc: 1 SO w. evan. Street, 5l0r0m\:fI, sc 

May 11,2010 

. Phillip Florence 
Turner Padget-Graham & LBm:y 
Post Office Box 22129 
Charleston, SC 29413 

RE: £alale. f>/Frank BaIea v_ Abel Marlinez-Marffrlez et a/. 
elISe Nf>.: 20JO-CP-JO-8631 

D~Pbll1ip: 

As you know. my firm is now handling this matter for the Estaw of Frank Bales. Per your 
request,. I have enclosed a copy of the SUbst/.tutioD of cOUJI$el OrdCl' to thIs effect. 

To date. thero hUll been no settlement BgrCCDlcnt en this case. PJaintifPs prier counsel made an 
offer ofsettlemcmtwitbin polley limits by latter dated September 9,2010. Your ctieQts fBHed to 
respond to this cOn-e8pOndenoe forcing P]aiJlt1ff to withdraw the offer and file suit. 

Plc:ase be advised that PlaUititfwiU hereafter not settla. Plaintiffwill proceed to a verdict and 
will seek to levy and execute on any excess judglncnt obtained purinJant to Tyger River Doctrine 
agBinst your client fOI failing to accept out' previous offer. ." ' .;,-"-'.,'.,.~"'''''' . 

• ,>?o'..,.....~ ...... ,.......:~ ~ . 

At this time, the Post at Couri~r Is in the process of perfecting s&vice all Mr. Martinez and the 
affidavit oIpublica~on will be forwarded 1o-y}?ur_~~~~!:..~PZP1~te. I have also en..cloJ.¢ a __ . '.' 

-' - .---- ,- courte~ copy oflba Summons iild Compbu~ tOr your review. ' . 

If you should have any questions. plCllISe do not hesitate to contact us. 

Sincerely, 

a-4~ 
Akim A. Anastopoulo 

ADDtfIOll'M. O"'C28 
.,I .. relld". SOlllb CltrOU ... • OfODllvI1Ie,lIollUi CQroUna 

JWurvIlIL lfClrtb carolina 
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!-'Abl:. tj(I11 

: STA'fR OF soUtH CAROLINA ) 
) TN TUE COURT 011' COMMON PLEAS 

., COUNTY OF CHARLESTON ) 
) 

Cyntllta D. DRIllS, liS I'cn;oonl ~'oprc.sCln(Bti"l!9 or tho ) 
Estn!e of Frllnk R.13lllos, on behalf ortho "Estate and 
(he Pcccden fISt bcneCiclnrles, 

crvn.l ACTtON COVETUiHEET 

(Ztt_.'i. 
rJ;Jintirr(li) ) I( 'Si II; 

) 2010-CP·10. 9b3( l"\~-
vs,) ~,j-~ I ; , 

) .>'17 1I t ,. (" 

Abel Martinez Martinez & se Depart of ) ~~, I/..it<~ ,t. 
~~-~-:;:T:::ra::n::s:po::rta::;:;tI~o=n---"""-----"":"----------~-----'-~~\-j-i'ylfJ-l----

Defcndllnt(s) } 
(l'ICIISQ PrInt) 

SuhmiltCld B)': Christopher P. 8lering 

Arldrc~s: 116 E. Ra!troad Ave, Moncks Gorner, se 29461 

SC IlAr II: 

Telephone ill 

F~xll! 

O(lIer; 

Jt..mRII: 

13363 

643761481.18 

843 89g 9016 

O/lrls@blennglilWfiITl'l.oom 

, :/r'!/. 

NOTE: Tht alYllr ,hl'Cl ~nd InrornlltloD •• nlAhlt(/ htn:ln ~dlh.r "'I'Joc~ har .uppl.mon(r th. fill., .. d ,.m •• of pI eliding. ~r nlhor I "I)('n 
.. rteJuired b11~. Ttii. C~rm I~ reqldnd ror the uSI>orlhe CI.rio aC CG~rI {ortbe purpole oCdotkeUDg, U mUll ~ Oiled unl CO"'pICI.I)" 
&iglled, aDd datt<!, A cop,. of Ihi~ COY"" .hnt mdSl be .ON"" ~D tbt deftbd.nt(*) .laDe wllh !he Summon. aad Cnmplltnl, 

POCKETING INFORMA'l'ION (Cfm:k (111 thai flPP/y) 
"II Adiolr ~ JUdgmcnVSdillImart do not comple!« 

I'8l JURy TRr.A.L dcmand<XI in complaint. 0 NON-JURY TIUAL deI%1Anded In oomplBint. 

8 Thi& e:md~ fUbJect (0 A UlHTR:ATION p~uDn( 10 [he Court AnnelCed A1t~rnAllyo Dbpulo Rc:solulion Rule.!, 

O 
Thi: ./\So Is ,ubjoct to M.~);)!A:TIdN pursuant to the O;Jurt Annexed AilcmftLive DisPllto Resolution Rllier.. 
Thi. ca:Jc Is exempt from ADR. (prO(lf of ADRlExemptlon Allaehcd) 

NATURE OF ACl'ION (JJ1:t.(!~ On!! O?X Bglow) 

o 
o 
o 
o 
D 
o 

CI 
0 
a 
0 

Caftlr4cll 
CQrutl'llctlClU (100) 
Debt C~U<:ttlon (110) 
Cm~11>]nk:rrl (120) 
O-.u! (1.30) 
13 .... chofContntet (140) 
OIber(19Y) 

lRtt"[cl'eIHIc,11S 
l'CR (~OO) 
MlndM!u: (520) 
NBbc6s CarpU!o (530) 
Othcr('99) 

0 
0 
0 
0 
0 
0 
0 

0 

TON ·Professlo"al Mal~",cll« 
o ~(AI MIIpTOI;(Je<: (l00) 
o Lc:!'JIl Molp",ct.ice (i.IO) 

o M~leaIM.lp~Joe(20) 
rtlvlcl1$ No/Ice oflolenl eo .. H :ro_oCP. __ . __ ~_ 
o HacJccJ F.ll. Mod Mnl,(l30) 
D OUter (199) 

Jude."nIYS<11I,ntebb 
tJcojh $c:tdcmcol (700) 
Fomg. lud8J1lOllt "J 0) 
MIgI.o(I1I1o', judgment (720) 
MInOl' $c<i1cln"lll (730) 
)'l1/IScripl JUdgl!\b11 040)· 
Ljr PCIldons (750) 
TrUSr ... "rSlruolUrod 
SeW ... cnl PI),"".! Riell" 
;"pp!Jcftllon (760) 

OIher(799) 
'lipccr.VCOIIII'10X IOU.or 

o l!dylronmentul (600) 0 I'h"rn!l(,u~oAl' (GJa) 

o Aulcrnobllc Arl>, (6Ia) CJ Vntblr Tmde Pm.\!= (G401 
o MedIcoS (620) 0 O"t·OrSllI. l)oposldQn, (GSO) 
o Olhor (699) 0 Mollon to QulJh SUbpoena In 

M CN(",r.county .... clion {~(,O> 

SCCA /234 (0112010) 

To,..u - ror,on.1 (,luI')' 

o MnultlSflodcrlLlbei (300) 
o CooVCl'$r.., (310) 
o MOlar V'hicl~ A~cldonl (320) 
o Pnmll,~ Ll4bllily (330) 
o l'rDdoc<s Ulhfll'1 (l40) 
o PenonallnJury (350) 

O
CS'l Wl'O!II\fvl Droth (360) 

0\11" (J991 

Adml.1,r .. ll." l.l .. IRcll<l 

0 ReinliolC tJrivtr', /..I"""", (800) 

0 ludicllll R~'low (II Q) 
D Rc/lGf(120) 
0 P"",,,,,cnl Inj unortlo. (V30) 

0 Fandlu",·l'.IIHoll (B~O) 
0 fo~llu~on •• nl Order (850) 
0 

Othcr(899) 

98 

RI"..I1PI'IlI"rly 
o Clnlm,~ Dehva)' (0(00) .'- '. ,'., • '-" 
o Condann.Uon (~I 0) 
o FcrQcIOfUrt(UO) 
o Mechude's U .. (~30J 
o rartillan (~~D) 
[J r(l$"""ln" (~~O) 
o Bulldint, Coo. VI~IDUCn\ (4W) 

o O!ll.;.r(499) 

.~pp<Ab 

o ArhflnillOll «100) 
o Mngl:IColc-CIYn (910) 
o M~t,l:lt'lllc-e..llhln&J (910) 
o Munlalrs! (lIJO) 
o Probel. COlIn (9,10) 
o BCOOT(9501 
o y,'n~tcr's Cnmp (WoO) 
o Zonln~ I)QP,d (970) 

o l'uhlicScrvlce(;nnlmJ:.Ilun 
(9QO) 

o 1l'l1pluY"'Gul sccurllr Cnml1l (991) 

PtW" I nf. 



" 

o Soxunl PM.lor (S I D) 

'S""mu.,, p,...,. 51, .. ,,,= ~ n"" 10-15-1010 

Noto: Fr!volous ci\'il prOceedings may be SUlSJBct 10 sanclloll' pursuant to SeRCr, Rulo II, qnd Iho Soull! Cnrollnn fo'th'olaus 
Civil Procccdlhes S~nctlo/l$ Act, S.C. Code Ann. §15-J6-/0 ct. $Dq. 

-----.------~---~---;--~------------

SCCA /234 (0112010) 
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IN!:>lMANU:. r<!:.~k.'V1:. .J 

FORMANDATIW ADR COUNTIES ONLY 
Ailc:ndn]t!, Andel'son, Beaufort, Colleton. Florence. Greenville, Hampton, Hurry, 

Jasper, Lexington, Pickens (Family Court Ollly), Richland, Union and York 

PA(:,!:. Ilill 

SUPREME COURT RULES REQUlltB TIi.li SUBMISSION OF ALL CTVIf. CASES TO AN ALTERNAT1VB 
DISPtJ'TE RESOLUTfON PROCBSS, UNLESS OTHGR WISE EXEMPT. 

You llr!! required (0 tnk!! the (ollowing RI'Uon(s); 

J. 'ne pnr1;cSS!1It1' ~elcd p, nBuITI,) and file n "Proof of ADR" form on"or by tho 21 O~I dny or tbe ni in g, of Ihi~ 
'IIclic% Tfibo pllItlcs have not selected II neutral within ~10 days, rhe Clerk of Court tha!J Ihon ILppaint n 
primary nnd sceondlllj' medilltor from the'current roster on R TOtating basi:; from among those IIlcdinlor~ 

________ --'~greeing to ncec~t ea$e~ in the oountY,in which tho aotion has been filed. 
----~---

2. The irtitiol ADR conferonce must be held witbln 300 dnys after the fiU1lS oflho act/on. 

3. Pre-Iluit medical mnlprnctiec ll1edilltions required by S,C. Code § 15-79-125 shall be hold not latoT Han 120' 
days after all dofendants aJ1l servod ,,1th tho "Notico of Tntent la,File Suit" or lIS the court dIrects, (Medical 
rnalprncticc mediation is mandatory slatewide,) 

4. Cnscs lire w.crnpt from ADR only upon the followIng srounds: 

a. Special procel!>dlng, or (let ions seeking cxlJ'1lordinary reliefsur.h lIS mll.lldamus, hab~s ec,)rptls, or 
prohibitioJ1 i 

b. Requests for temporary relief, 

c. Appeal! 

d. PO$( CODvictic:m reUcfmllttars; " 

c. Conlonlpl ofCouri'pr~codjng:<; 

Ilorfeitur.e proceedings brought by govcromt:On\ll1 olllltics; 
• "1 -4-t.;....,.....:,;t: ... ~'V," •. ~ ...... ,,: . ~.:::)':: 

g. MQrtgage forcaloSUTC:sj lind 

h. Cases thnt hayS been previously SUbjected to lin ADR conferon~. il{1lcss otherwlso required by 
Rule) 3 or b~ staMe. 

S. In eases not 8ubjcet to ADR, the Cruef Judgo for Admlnlstrntivo Purposes. \lpOn the motion ofthe court or 
of DllY prtrly, may order a CIIse to mcdilition. 

6. Motion Qfn party to be e'.l:cmpt from payment ofnculT1lI tOes duc to indlgcncy $hould be!i1cd w/tilthe 
Court within ten (10) days nftor the ADR conference has been concluded. 

Ptc.'lSC Nott: You must comply ,vitll the Supreme Court nulell rcgnnllng,A.,DR. 
Failure to do so rnny am:ct )'OUI' CIIse or mny result in snncilons. 

SCCA f 234 (011;2.010) Page:1 00 

100 



: 

I-.AGI:. U8/11 

STA 1'E OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 
) 
) 

COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 
CIANO.: 2010-CP-IO-

of FntnkR. BaleS On behlllf of the ) 
Estate, and tbe Decedent's bC!\IIfieillrics, ) 

) 

Cynthia D. 13".lcs, as Per.sonnJ 
Rcpresentativc o( the Estnte 

PLAINTIFFS, . 

. VB, 

Abc) Martinez Martln~:r. and 
Soutli ClIrollna Department of 
Transportation, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

§UMMONS 
TO THE DEFENDANT, ABOVE-NAMED; 

.: 
><> 

c.... = c nr- . 
(:) r-

IT\m n 
::0,_ -! 
:;>:;. 

~?:; U1 

c;::C .., 
aU' ::x ,::-1 
;>;12: f." 
-17-

U1 

'" N 

YOU ARE HEREBY SUMMONED and required to' Answer the Complaint in tbis 

action, a.copy ofwhieh is hcrewitll setVcd upon you, lind 10 sctVc 11 copy of your Answer 

to the said Complaint 'Up<lD the undersigned aMmey, at IlG &!.stRllikoad Avenue, 

Moncks Comer, South CaroJina 29461, within (30) dnys.llftcr service beraof:. cxClURivc of. 

tbe day of such servioe. If you fail (0 Answer ilia CompliIin1withirt that time, judgmcni to 

default will be rendered agnmst yOll for tho relief demnnded iIi 1l1e Complaint. 

w.P.C. 

By: hri~ er P. Biering, Esqllire 
116 EasI,l{nilroad Avenue 
Moncks Cornr;lr, South Cnrolina 29451 
&43-761..1\888 
J1ncsintilc: 843-899-9015 
chris@bieringlawfirm.com 

Moncks Comer, South Carolina 
April 23, 2010 
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STATE! OF SOUTH CAROUNA 

COUNTY OF CI{ARLBSTON 

) 
) 
) 
) 

Cyntbbl n, Batle$, IlS pcrsonlll ) 
Rcprcs()llllltivQ of th~ Estnt~ ) 
of F"nnk R. Bales On behalf of the ) 
Es(ote, nnd the Decedent's boneflclluh:s, ) 

PLAINTIFFS, 

VS. 

Abel Mllrllncz Mnr;tinct, IIlId 
South CAroHna Department of 
Tr;lnSll<)lil~Uo.ll, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COURT OF COMMON PLEAS 
NINTH JUDICIAl .. CIRCUIT 
CIA NO,: 20!O·CP-l0-

POMPLAI1'i'T 
(,&1' TRIM" DEM ANDEn) 

TO TIm DEFENDANT. ABOV:&.NAMED: 

r 
m 
CJ 

PlallltiIT~, by and through th~ir attonley. complailling ofllie Dofcnd:mls, would 

respectfully ~how to this Court and aUege on infonnalion lind belief as follows: 
_' ""v":;-'~3\.~~, "-'1<>, __ 

fARTlES AND JURISDICTION 

1. Pltdntlff's deccdcot, Frank R.-Balcst WItS II resfdcntofthe County afDorcheSter, 

Stlltc of South Carolina at their time of death. The Plaintiff. Cynthia D. Bales, is the duly 

nppoinlcd p~rsonal repr~cnt(\I;Ve of the Estate ofhcr busband, Fral)k R.. -Boles. Plaintiff 

brings this action on behalf of the Estate and on behnlf of herself-the decedent's 

husband, Wld Curtis B~les, the decedent's son, they being the slntutory beneficiaries 

lmdcr the South Cnrolloa Wrongful Death Act, South Carolina Code of Law:; § 15-51-

1 O,~, (1976 as amended), Ilr\d the heirs to the Estate. 
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I-'Au1:. !:l/ll 

2. Upon information Bnd belief, j)efendnnt, Abel MflrtinC7. Martinez, it. n resident ~f 

the County of Charlostou. Slnte of South Carolina. -----3 .. Upon information and belief, Defendnn1, South Carolina Depllrtmcl1l of 

Transportation,is a politicoJ subdivision aftho State of South Carolina, and is :;ubJecl to 

.suit pursunnt. to the South Cntatinn Tort Claims Act Thc Plaintiff is informed nnd 
. . -. . . . . ~- -----/~.---~. -~.-------,,------

beHcves Iho(lhe Dc.!:cndant operates in every Count)'. specifically in the County of 

Charleston, 

4. The acts and omissions giving rise to this cullse of action occurred in the County . ~ 

ofChnrlest611t State of South ClITolinn, on Oeloher 15,2008. ---5, Thi.s Honorable Court has jurisdiction of the parties and of the subject mnttc.r 

hereinafter set forth. 

6. 01\ October 15, 2008, tile DefcIldnnt Martinez was exceeding tho spced limit, 
'. -I 

trovcliog:tt fite inter:sectlon of Fo.in Street, and Aviation Avenue, in the Coontyof 

Cbnrleston, when he entered into the intersection tln'O~gh a red light causing (he 
,4b.or/'''''''~11'''~ :, '-, ..~-----=--

PlBintiff's decedent to Collide ini'O Defendant Morlincz'. vohlcle. ., ......... ~'-'+-'-

7, Frllnk R. Balos wed as 11 result of the collision. 

8. That Defendant Martinez was not lieonsed to operate s. motor vehiclo, and upon 

infonnation and beUef, did not have knowledge requisite (0 uodc:rntlUld t\t1d therefore, 

abide by the traffio laws nnd signals in place at the time and place. 

9. TIlat Defendant Martinez ho.d been QOnvlc~n mUltiple occnsion:J for operating 

a vehicle without n South catoJinn Drivers' License. 
e::;:.-
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10. l1Hlt Defendant Martinez was charged as result of this co Ills ion with operating 0 

motor vehicle without a South CarolinQ Drivers' License, nnd Di~Tegardinfl!l Trnffic 

:=;igna]. 

11. "l11a( De rendant DOT, upon !nfomIBtio!l and belief, h,'\d knowledge of (lIe 

--------intc(Sc.¢~."n {traffic signe.llssues p(csented lit Ftrln and Aviation. Specifically, that they 
- -- --- - - ::::; 

knew or should have known that drivors approaching Avi'atfon from Fain St., c¢\lld see 

tlJO tightcqntrolling Avintion before the light controlUng Fain Sl. 

FOR A FIRST CAUSE QE A,kTION' 
(RECIg"ESSNESS (NEGLrCENqtl 

12. That the Plaintiff repents each and every allegation of paragraphs one (J) till'ougJi.. 

eight (8) above as if sel forth herein verbatim. 

13. 1:bllt the Defendaut.did not act reasonably regarding the operation of her vehicle 

ruid that injuries and losses were sustained by thc l?lnintiff; and that said damages were 

direeH)' lIDd pioximn.tcly caused and occasioned by the negligent, reckless, willf1Jt and 

wanton conduct of1.h~ Defendant, in the folIo"~ng particulars to wit: 

B.. In failIng to keep a proper lookout; 

b, I~ falling to operate bis !n0tor vehicle lit n sai'o speed; 

c. In failing to maintain proper control over DeicndMt's vehicle; 

d. In failing to sC<lsonll.bly and effectively \Itili7..e Defertdant's ,\chil\!C 

brllkes; 

e. In failing to take any evasive action, by nny means, to avoid the· 

lawful path vehicle on which the Plalntifl's decedent W!IS operlltingj 

C. In failing to obey posted speed limit; 
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I N~I-<t\N(';1:. f,.'l:.bl:.l<Vl:. J 
t-'A!:iI:. 14/11 

g. Tn Illen and theIr failing to obey the traffic laws of the SlD(: ofSoulh 

Catolina; 

h. In then nnd there failing to exercise a degree of care Il.tJd caution, 

which n rerulonablc lind prudent person would have.exercised under the same 

circtlmst:1nces; and 

i. Which negligence, gross negligence. cal'clcs!)nesR, ro-oklcssncss, 

wlllfulncss, M.d wantonncss of the Defendant, directly and proximately caused the 

injurles ofilia Plaintiff as is set forth below. 

14. That as a direct a.nd proximate result of tho negligent, grossly negligent, careless, 

reekle!;s, willf1.11. and wa.nton acts nn or omission oftha Defendant, the Plainti1l"s 

decedent suffered greal physical /lmm, injury end dcnth to the I'lalntifl.'s deoedent'!! 

person which has and will in the future 01l11S0 the beneficiaries to undergo much physical 

pain nnd suffering, has and wiU ill the future cause benefieinrles to incur cOsts for lDediC'al 

tte.ailne.nt Ilnd services, nod hall and wlIl in the future cause them to Bulfer trauma, 

... .;;.:.. nnxiety, !IlJnoYlUloe, hardship, loss of eeJoyment of Ufo, incon.venir:.ncc. CIilotionli1 ._ 
'. ~ ...... s..~ 

dbtress. property damage, Md loss of use of property, nIl to beneficiaries damDgc a.nd 

. delrimcnt. 

15. By reason of the acts II:l'ld oro Issions of the Dcfenrlant IlS sel forth above, {he 

Plaintiff is informed and bellevcs that the Plaintiff is entitled to nn awitrd or actual 
~ 

. damages, togcther with punitive daIf!.!:flcs in an appropriate amount to be determined by 

the Imdcr of' fact, and Ior tbe cost CftJlis nction. 
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FOR A SlLCOtlP CAUSE OF ACT'IOtl 
(RF,CKLF..sSNltSS 'NEGLIGENT ruIT1WSTMEN'D 

16. That the Plaintiff repeats cach And every allegation of patagraphs ono (I) (JlI'ough 

finccrl. (15) above [\.q if set forth herein verbatim. 

17. The Defendnnt is chllr.ged with the m.aintenance, constnlction, design, signage • . -----. -

I-'Aul:. lblll 

-~---------;;o'""pc;;:;~=tion of1taffic ilignii!s of interse6tiCin of Aviation and Fain-lit and near'the Ioco'Hbil of 
~~ ,/' ',' 

lhe accIdent described herein, TIlat the Def~o.dant, knew or should have known of file 

condlUon which caused tho nccldent described hcrein. Thnt the Defendant has specific 

Imowledge n.nrl notice oIthc ha7..at'd created' by slgnHicant vlltlations of elevation between 

roadwa.y and shoulder, ThaI ilie DefendDJlt has specifio knowledge !hat tho act of placlns -, 
II traffic control signal at the intersection in the directIon at which i( WIl.S placed couJd 

rcsuit in thc operator ofa vehicle on FaIn St. to utiJb-..e tile !ramo conlrol, signfd 

controlling Aviation. 

l8. ThOlllhc Defenda1lt did nL1t lIet (e:lsonsbly rcgnnijng the COXlstnlctiot'l, design. 

safety. signnge, operation and maintenance of the roadway, RDd that injuries and losses 
.~ ·I.~"'~.~. ~ ,t'\. <,~---.",_ 

were sustnln~ by !lie Plliintlff's deeedent, nnd that snld dllnillgcs were directly and 

proximately caused and occnslonoo hy"tho neg1igellt., reckless, wilifullUld wanton 

conduct of the Defendant, In the following ,P!lrticulnrs to wit: 

II. Tn fa.ilillg 10 propcrly inspect the roadway. and if so properly 

lnspected, in fruling to ascertain fue significance of the hDZlU'd; 

b. In placement of the traffie control device, seloctioD oi'tJ,e traffic 

control devise; 

c. Tn flliling to ""tim of a known dangerous condition; 
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d. In failing to design n1adway in a pl'oper manner to avoid (he. 

dangerous oondition that rcsulted 1n the Injuries oftne Plainlfffs, lind ifso desIgned 

properly, in failing to implemeo.t appropriate design; 

e. In falling to train those charged \l,ith the inspectIon. maJntenance, 

______ ~_~:_co~.n~~ttu,..;._.;;.e-ti~·?""n,;;.... -'..M..o.A or r~palr oft~c ro!\~w~.y i~ Ii rellsonnblc ~!IJm~r: and jfs~ tl'!un<;:d, in . 

fnilin,g to supervised those charged .,vith tlle inspection, Innintennocc, construction. lind or 

repair of the roadway so that trajning would bo utlli:lcd; 

f. in falling to establish appropria.te roles, regulations, and guidelines 

for the safe operation of this roadway,.and ;fproperly established, in flliling t? follow 

such rules, regulaHons, and guide1ine~: 

~. in then nnd there failing to exercise 1\ degree of cnro and cllution. 

which a reasonable and prudent person \\'Quld have exercised under the s!lIllC 

circumstances; and 

h. Which negllgenco, grO$S negligence, carelcssnes.~, recklessness, 

willfulness, and wantonness of the DcfClldrmi; directly nn~ prox.imately C~\';sed the 

injurics of the })llImtiff as are set forth herein. 

19, TIltJ.t as a direct and proximatercsult of the negligent, grossly negligcnt, carcles9, 

reckless, willful. and wanton acts an or omission of tho Defendant, tbe PI~iotiff's 

decedCllt :suffered grcatph~ical harm, injUry and ,death to the Plain!ifi's decedcn1's 

person which has and will in the future cause the beneficiaries (0 undergo m11ch physIcal 

pain and su1Tering, has nnd will in the futuro cause:: beneuciaries to incur costs for nlcdiC'.tJJ 

treatment and services, and has and will in tho future C3use them to SUff-CT trnurM .. 

anxfety, annoynncc, hardship, loss ofcnjoyrmmt oflife, illconvenicnco, emotion;ll 
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distress, property damnge,l'lnd loss of use of property, all to benefi~iarics damnge nnd 

detriment. 

20. By roason of the net. and omissions ofthc Defendant tiS set forth above, tile 

Pl:lintiffme infonned and believe that the Plaintiff me entitled to indivldl.lld (\wo.rcl~ of 

ac{ual damages ill nn appropriato amount to be determined by the finder of faot, lind for 
----~~--~~----------~--------------------
Ihe cost of this action. 

A1/ to Plaintiff'S damngc, both actunl lind punitive, ill an amount to be determined 

by the finder of fuot. 

WHEREFORE. the Plaictiffprays fat ajuogrnenl' ag1llnst the Defendants in an 

omount ofaotual damages, and punitive damages in an apptoprinte amount to be 

determined by the finder offact, and for such other ond furthor relief ns this H aDorable 

Court might deem just lind proper .. 

CHRISTOPHERP.13IERING, ATI'ORNEY ArLAW, P.c. 

Moncks Cornel', South Carolina 
October 15, 2010 

~~ 
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STAYS or SOUTH CAROUNA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

COURT OF COMMON PLEAS 
NLN1J{ JUDlCrAL CIRCUIT 
CIA NO,: 2010-CP-10· 

Cynthin n. Bales, AS PI)."onlll ) 
Rcpr~cnintivc orthe Estnte. ) 
of F,'unk R. Dales On bchnlf of the ) 
Estnte, nnd tho Decedent's bonetleiarics, ) 

1------_~_ '! c... 
~-PLAlNTIFFS, 

VS. 

Abel Mllrtlnez; Moctfnc:t nnd 
South Carollnn Department of 
Trn))SIHllil~tion, 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT­
(.p;JR.Y TRIAr .. DEMOOEP) 

TO TIm DEFENDANT. ABOVE-NAMED: 

nc-
r-
''11 M 
:::0<-
:;-(. 

0'" ""5: n· 
OVl 

~~ 
-01:;:: 

~~ 

..... = c·· 
0 
n 
--i 

U1 

-0 
::c 

f:" 
VI 
N 

PJ~llltiffs, by and through their atto01cy. complaining of the Dofendanl~. WOltld 

respeclfully show to .tbis Court and allege on wfonnation nnd belief as follows: 
.'~"';:"tl..brJt. '~ ..• " .. ...-~ 

• £~ 

PARTIES AND JURISDICTION 

1. Plirlntiff's decedent, prllllk R.Balcs, W£l3 II resident ofihe County ofDorc;hcstcr., 

St.ltc of South Carolina at their time of deatb, The Plaintiff, Cynthia D. Bales, is the duly 

nppointad p.ersonal represcnt(ltive oHhe Estate oCher husband, Frank R. BuIcs. Plnintlff 

brings this action On behalf of the E.,tale illld on behnlf of horself·~thc decedent's . 

husband, fllld Curtls Bales, tho decedent's SOD, they being tho s[tt{utory beneficiaries 

under the South Cnrollna Wrongful Death Act, South Ca.rollna Code of Laws § 15-51-

I 0, ~ (1976 as amended), nnd the heirs (0 the E~ntc. 
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2. Upon Infom,at[on and belIef, !)cfendnnt, Abel Mnrtine'l. Mnrtin;::, is fl resident ~l' 

the Co\mty of Charleston, State of South Carolina. ------3. Uponl.nfonnRtion and belief, Defendan1; South Carolina Oepnrlme)ll of 

Transportation, is a politie:ll Bubdivision ofthe State of South Carolinll, Bnd is ~ubjecl to 

.s}li! pursuru:n to the South Carolina TOlt Claims Act. The Plnintiffis informed and 
~-- ~/' 

beHoves (hilt the Defendant operatcs in every Count)', specifically in ilie County of 

Charleston. 

4. The acts and omissions giving rise to this cnuse of action occurred In tfle County 
• A 

ofChnrleston, State of South CtlTolinn, all October 15.1008. ----. 5, ThIs Honorable COlut has jurisdiction of the parties and of the subject mnlter 

hereinall.cr set forth. 

6. 01\ October 15, 2008, the Defendant Mertine2:: was exceeding tho speed lUnit., 
". "] 

trnvcling at the intQl;Section of Fain Street, tuld Aviation Avertllo, in the ~o\Jnty of 

Charleston, when he entered ~to the intersection thro~gh a rod light causing the 
'.' ~ -~ 

Plaintiff's deceoent to cOllide in.io Defendant Mnrlincz' .vehicle. 

7. Fnlllk R. Bnle..q wed as It result of the collision. 

8. That Defendant Martinez was notlioollsed to operate a motorvchiojc, and llpan 

information and bel/ef, did not have knowledge requisite to uoderstood and therefore, 

abide by the traffic laws and signals In plnce at the time and pi nee. 

9. Thll-t p~fcndant Martinez llad bCC.!) oonvlc~n multiple oCCllSions for operating 

n vehicle without a South CatoHnu Drivers' License. . =--
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10. 111nt Defendant Martinez was chatged as result ofthis collision \...lth operating n 

motor vehicle without II. South Carolino Drivers' LIcense, nnd Disregarding B. Trnffie 

Signnl. 

11. 'J11at Defendant DOT, upon Informatioll and belief, had knowledge of (he 

_______ ---1intcrsa.?t~on I traffic sig[lsllssues p~ese~ted lit Fnin and Aviation. Specifioolly, that they 
- ~ _-- --- -_. A _ _ _ • _ 

knew or should have known iliat drivon ~pproD.ching Aviation from Fain St., could sec -tbe light controlling Avilltion before the light contromng Fnin Sl 

FOR A FIR§t CAUSE QF ACTION 
(RECKLESS-NESS I NEGLIGENCE) 

I-'Al1t:. l:J!lf 

12. That the Plainliffrepcllts each BIld every allegation ofparagrnphs one (I) throtlgh 

eight (8) II.bove as if set forth herein vetbatiIn. 

13. That the Defendant did not act reasonably regarding the operation of her. vehiclo 

artd that injuries nnd losses were sustn.ined by the Plaintiff, and thM said damages wcr~· 

diree1.ly RDd pio-ximn.tc:ly caused and occasioned by the negligent, reckless, willf1Jt and 

wantOD. conduct ofth~ Defendant, in the following pamcutDI'S to wit: 
,<' ..• ..:;c 

B. In failing to keep 1\ proper lookout; 

b. 111 falling to operate his motor vehicle at n sllf'e speed; 

c. In faillng to maintain proper control over Defend~nt's vchiclGj 

d. In failing to sellsonably and effectively 11tiJi7..e Defendant's vchi~~lc 

brnkes; 

e. In railing to take any evasive action, by nny means, to avoid the 

lawful path veblcle on which the PlaIntiff's decedent ,vns operoting; 

r. In falling to obey posted speed limit; 
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g. fn Lhen and theIr failing to obey the traffic lews of (he S1.at~ of SO\llh 

Carolina; 

h. In then nnd there failing to exerclso a degree of elITe l\ud caution, 

which. n reasonable a.nd prodcnt person would have exercised under Ihe SlUl:Ie 

circulllst<U1ces; and 

i. Which negligence, gross negligence, cal'clcs~nes~, reoklessness, . 

wlllfulncss, nnd wMtonncss of the Defendant, ditectly lIud proximately caused the 

illj Urlcs of the Plaintiff as is set forth below. 

14. That'sst\ direct and proximate result of the negligent, grossly negligent, cDIeless, 

reckless, willful, (lTId wanton acts an or omission of tho Defendant, the Plaintiff's 

decedent suffered {;reaL pbysicn1 hnrm, injury nnd death to the I'lalntifl's deecdetl!'!t 

person which 111\5 ~d will in the future anUSe the bCllcflciarles to undergo much physical 

pain and S1.lffering, has and wlll in the future cause benefieinrles to incur cOSls for lDedioal 

tteafme.nt and services, and ha! and wlIl ~'O the fUture c.a.use them to suffer trauma, 

anxiety, annoYl\I10e, hardship, loss of enjoyment of llfe,,incotlveniencc, emotional 

di~tresll. properly damage, nnd loss of use of property, all to bcnefieinrics damage and 

detriment. 

15. By reason of the acts nnd omissions of the Defendant as set forth above. the 

Plaintiff i'S informed and bellevcll thllt the Plainilif j~ entitled to an pwnrd of actual 
~ 

damages, together with punitive dlll!J.!Jics in an appropriale Q:tnount to be determined by 

the finder of fact, nnd for the cost OftJlis nction. 
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FOR A SECONP CAUSE OF ACI'ION 
fRli:CJq .. ESSNltSS I NEGLI GEN]." Emu. USTMEN'D 

16. Th/lt the Plaintiffrcpents eaeh nnd ovcry clJegation ofparagrllphs one (J) thl'ough 

fifteert (15) nbove II.'l ifsct forth herein verblltlm. 

17. The Defendant is ehllrged with the maintenance. constmction, design, siglloge, 
----. -

PA<:r1:. 10/1 ( 

'--------"op~c;;;:ra;;;tl'l'lo;:;;n;;-;;olffiiffic slgnills i:lfintcisectionof Avlation Blid fain·at and near"the ioco'lIbll of 
,.. - !.' '-" , 

the accIdent described herein. That the De~ttdant, knew or should have known of the 

condJtion which enuscd tho aeeJdent described herein. That the Defendnrrl has specific 

Y.1lowlcdge and notice of.thc hR.7.ard erCllted' by significant vnrilltions of elevation between 

roadway ruld SJ10ltldcr. ThaI the Oefendant has specific knowledge !hat tho act of "lacing 
-. 

1\ t:raffio control signal at the intersootion in the direction at which it wes placed could 

rosult in the operator ofa vehicle on Fain St. to utiJi7..e tile jralIie control signAl 

, oon11'olling Aviation. 

18. Thnt the Pefendll11t did not lIct reasonably regnrding the cOMO'nction, dc.~jgn, 

safety, signage, operation and mnintctlsnce of tho roadwllY, and that injuries and losses 
\ .~.:::. .~~~~'C_ -~.~"",-."," '.~~~;J:..;- s.#t:~.~. 

were sustained by llie Plaintiff's decedeot, and that said damages were directly and 

proximatoly caused and oCCilSloncd by tho negligent, reckless, wilJfuland wanton 

conduct of the Defendant, in the following partiouIEIIS to, wH: 

II. Tn failing to properly in~pecl the roadway, and if so properly 

inspco·tcd, in faillng \0 IlScortain the significance of thc hnzard; 

b. In placement of the traffie control device, seloctlon of the traffic 

contwl devise; 

c, Tn fniling to warn of II knOW!l dangel'ow: condition; 
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d. In fniling to design roadway in a proper manner to avoId the. 

dnngerous condition that resulted in the Injuries of the PlainUffs,Md ifso dcslgned 

properly, in failing to itnplemen.t appropriate desIgn; 

e. In falling to !.tam those charged with the Inspection, maintenanco, 

I-'A(,I:. !bf!1 

. cons~ction! Md or r~palr oft~c rca~wBY in a reas~nt\bJc malln~r: and jf so trmn?d, in 

failing to s\lperviscd those charged with the inspection, maintenance, oonstruction, and or 

repair of{he roadway so that training would bo ut1lized; 

f. in failing to establish appropriate ruJes, regulations, and guidelines 

for the safe opera.tion oftllls roadway, and ifprcperly cstabllshed, in fltHing to follow 

such rules, regulations, and guidelines; 

g. in then Ilnd there fl'l:iUng to exercise 1\ degree of CIU'O nl'ld cnutian, 

wbich a. reasonable and prudent person wmIld have exercised under the sllnle 

circumstnnces; and 

h. Which neglJgence, gross negligence. carelessness, rClCklcssncM, 

... ~ .. ~~.",."4"Wi·V"';t: •• ;''''':wlJlfulness, ";i~d 'Waniciiiii~~ofthc Defcrid~t, directly nna proximately caused 111C 

injuries of tI1C Plztlntiff as art; S1;)t fcirth hcrain. 

19. That as 8 direct and proximate result ofibe negligent, grossly negligent, careless, 

reckless, wiJI£\u, and wanton acts an o. omission offuo D~fondant, the Pl!,;intiiI's 

decedent 5u.ffered great physical harm, Injutj' nnd .deatll to the PlainHfi's decedent's 

person which has and will In the futu.rc cause the boneficinrles to undergo milch physIcal 

pain and suITering, hflS llnd will in the tuture calise beneGciaries to incur costs [or medical 

treatment and servicell, and hilS and will in tho future C.:l.Use them to S\ltr'Cr trauma, 

anxfety, annoyilncc.l1ardship, loss oicn,ioymcnt oflifc, inconvenionco, emotIarl141 

114 



l~ANt:1:. I-<l:.bl:.1-Nl:. J 

" 

distress, property damnge, and loss of use of property, all to beneli~iorits dnmllgc ond 

detriment. 

20. 8y reason of the actr. nod omissions oflhe Defcndtmt lIS sct forth above, the 

Plointiffare infonncd IUld beliove thnt the Plnintlff arc entitled to indivIdual nwnrds of 

______ ~_ actual damages jn nn appropriato amount to be determined by the finder orfact, Hnd fa!' 
- --

(he cost of this action. 

All to Plaintiff's damago, both netunl and punitive, In an amount to b~ determined 

by the: finder of fo.ot. 

WHEREFORE, the Plaintiifprays fot ajudgrnent agaInst the Defendants in an 

nmount of actual damages, and pUl1itivc dnmagcs in an appropriate runount to be 

determined by the finder ofract, and for such other nnd further reIiefns this Honorable 

Court might deem just and proper. 

CHRrsTOPHERP.13IERING, ATI"ORNEY AT LAW, P.e. 

Moncks Comer, South C8.(OUnll 
October 15,2010 

~ ChristophC1'iJ3ie lili,ES(iUltC 
116 Bast Railroad A vcnllC . 
MonckS Comer, South Cnrolina 29461 
Telephone No.: (S43) 761·4888 
FacsimilcNo_: (843) 899-9015 
A TIORNEY FOR THE PLAlNTIFP 
chris@bicringIRWpn.cQ!D 
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ANAST<;)POULO LAW FIRM Andrew R. Hnrt (SCI 
AT2'ORNSnf AT lAW 
ToIJ. Free: (8001 313-!l34Ci 

A\daJ. A. AnaatopaukllSC) 
llnvld P. sortie. (SC, Of/I John P. f{1\yCII (M!. NC. OK. PA, SCI 

II'QeWlxlle: (800) 3 L3-2$46 gr 1S4:J)1JS3-2l91 
Malling Jlddnacs: ~50 IbbIey I'I\ollpbnte Rei., Suite B 

North Cfulrle$ton,' SC 3!H 18 

F10reaca OtBet: 160 W. EYzuIe Street, I1Il1nn1te. sa 

May 11,2010 

. PbHlip Florence 
Turner PadgelGraham & Laney 
Post Offi~ Box 22 t29 
Charleston, SC294J3 

RE: Estok o/Fr(llfk BClle~ v. Abel Marllnez-Martfnez et aI. 
Care No.: 20JO-CP-IO-8631 

~PbiUip: 

As )'0\1 know. my ti.uo is now handling this maner for the EstattJ of Frank BaIes. Per your 
request. I have enclosed a copy of the substitution of colJJI8el Order to thIs effect. 

To date, there has been no settlement agreement In this caso. Plaintiff's prior t:Ouose1 made an 
offer of sattlement witbin poncy limits by letter dated September 9, 2010. Your clients failed to 
respond to this cOJl'e8pondenoe forclug PlahJtiff' to withdrllW the o.ffel" and file suit. 

PlellSc be advised that PbIbitiff:wUI Iu:n:after not ~ettlo. Plaintiff will proceed to a verdict and 
will seek to levy and execute on any excess judgment obtained pursuant to Tyger River Doctrine 
against your c.lIent for faili~ !~ ~ccept oW' prmous offer. c 

At this time, tho Post &: Courier is in the pro<:ess ofperl'ecting service on Mr. Martine?; and the 
affidavit of publication will be forwarded (0 your offico once cotnl!!cte. I have also ~P9!~li.~lL- _, ,_ 

.. .. .. _- .. .;ourmgy copY'of1he Swrunons iiiId Compl~t'.t~t your-reViciW. ~. -. . 

Jfyou should haYe any questions. please do not hesitate to contact us. 

Sincerely, 

a-4~ 
AkIm A. Anastopoulo 

ADDmOlUL 0""'0£9 
rio reliC", Sqlllll CIlIQUna • (lta.avllle, South CaroUna 

Awh.vII1L north CaJollna 
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ANASTOPOULO LAW FIRM LLC 
A T'1'ORJVJtJS AT LAW 
Toll Free: (800) 313-2546 
Facsimlle: (800) 313-2546 or (843) 853-2291 
Mailing Address' 2850 Ashley Phosphate Rd., Suite B 

North Charleston, SC 29418 . 

Akim A..Anastopoulo (SC) 

John'I. Henderson, (SC) 

Andrew R Hart (SCI 

John P. Hayes (MI. NC. OK., PA. SC] 

Florence Office: 150 W. Evans Street, F1orenee, SC Rqlly to the North Charleston Olliec 

September 21.2011 

Charleston COWlty Court of Common Pleas 
A TIN: Clerk of Court 
100 Broad Street, #106 
Charleston. SC 29401 

RE. Cynthia Bales as Personal Representative of the Estate of Frank Bales Y. Abel Martinez 
and South Carolina Department o/Transportation 
Case No.: 20JO-CP-JO-863J . 

Dear Clerk of Court: 

Enclosed please find the original and three (3) copies of a Motion Cover Sheet, an Order for 
Entry of Default and Referral for Hearing on Damages and Plaintiff's Motion for Entry of 
Default and Request for Hearing on Damages in the above reference case. Also enclosed is the 
$25.00 ftling fee. We would appreciate it if you would file the original and return the clocked in 

'<>,. . • .:..;~..;j.~copies to us in the enclosed envelope. <;~_ =.,.. ~r· .• 

Thank. you for your assistance in this matter. 

Sincerely, 

~~0A9---
Akim A. Anastopoulo 

AAAIklp 
Enclosures 

Cc: Timonthy Domin 
Lisa Reynolds 

ADDITlOllAL OFFICES 
FlorellcD, South Carolina • arce"vm.., South Carolina 

Asbevllle. North Ca,..,llna 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

CYNTHIA D. BALES as personal ) 
representative of the ESTATE OF FRANK) 
R.BALES, ) 

Plaintiff, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROLINA DEPARTMENT OF 
TRANSPORTATION 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) 
------~~====~------~ 

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.: 2010-CP-IO-8631 

AFFIDAVIT OF KATHERINE W. 
SULLIVAN 

Personally appeared before me, the undersigned, Katherine W. Sullivan, who being du1y 

sworn does state as follows: 

1. I am over the age of 18 years and competent to give this affidavit. 

2. I have personal knowledge of the facts contained in this affidavit. 

3. I am an attorney who is licensed to practice law inthe State of South Carolina. 

4. I have been employed as a full-time attorney at Carlock Copeland & Stair, LLP since 

September 2009. 

5. Our finn has been retained as defense counsel for Mr. Martinez in the above-

captioned case with regard to certain post-trial matters. 

6. I am an Associate who is assisting Partner, R. Michael Ethridge, with the above-

captioned case. 

7. Following the hearing on Mr. Martinez's Motion to Reconsider (which was held on 

April 3, 2012), we monitored the receipt of an order relating to this motion. 
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8. The court's Order Denying Mr. Martinez's Motion to Reconsider was filed and posted 

to the court's website on Tuesday, April 17,2012. 

9. We were notified by co-defense counsel, Joseph Weston's, office that he received the 

court's Order Denying the Motion to Reconsider on Wednesday, Apri11S, 2012. 

10. We are filing the attached Motion for Relief from Default Judgment on April 26, 

2012, within 8 days after receiving notice of the court's Order Denying the Motion to Reconsider 

on Wednesday. April 18, 2012: 

FURTHER AFFIANT SA YETI! NOT. 

~!.~---

Sworn to and subscribed before 
me this 2ft.f.hday of Apd I ,2012 

.... ;:..-.,. .-- - _'d.'"..':. 

(AFFIX NOTARY SEAL) 
, Embossed Hat80n Is My 

Slall 01 SCIIlh Carolina NOlai}' PUblic SGaI 
• My Commission EXlJlres March 16, 2017 

AMY R. EVERSOLE 

2972S49v I 
-2-
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

CYNTHIA D. BALES as personal. ) 
representative of the EST ATE OF FRANK) 
R.BALES, ) 

Plaintiff, 

vs. 

ABEL MARTINEZ and SOUTH 
CAROLlNA DEPARTMENT OF 
TRANSPORT A nON 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants. ) --------------------------

IN THE COURT OF COMMON PLEAS 
THE NINTH JUDICIAL CIRCUIT 
CASE NO.: 2010-CP-IO-8631 

AFFIDAVIT OF TERESA MILLER 

. Personally appeared before me, the undersigned, Teresa Miller, who being duly sworn 

does state as follows: 

1. I am over the age of 18 years and competent to give this affidavit. 

2. I have personal knowledge ofthe facts contained in this affidavit. 

3. I was employed by Allstate in Charleston, South Carolina from 1996 to 2009. 

4. In 2008, I was a staff claims adjuster at Allstate. 

5. My employment with Allstate included, among other things, taking statements from 

insureds regarding automobile accidents. 

6. On October 31, 2008, J took the recorded statement of Abel Martinez (" Mr. 

Martinezll
) regarding an accident that occurred on October 15,2008 which is the subject of the 

above-referenced litigation. I hereby certify that a true and correct copy of the statement is 

attached hereto as Exhibit A. 

7. I personally recall that Mr. Martinez testified during his recorded statement that the 

traffic light was green when he went through the intersection at the time of the accidie __ !!!~~IIIII_. 

I (;rr 
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8. The statement of Mr. Martinez was taken in the course of regularly conducted 

business activity related to the investigation of an accident that occurred on October 15, 2008. 

FURTHER AFFIANT SA YETH NOT. 

~M~ 
Teresa Miller 

Sworn to and subscribed before 
me this :itS"''' day of &peil ,2012 

ic for the State of 50.d-h ~ linet.... 
ssion Expires: ~ I", ~() I, 

(AFFIX NOTARY SEAL) 
I Emb~5~a~ fil;l1'cn Is My 
S!a~ or E~utl, C2ra'I' d N~tJ'Y P~blic Sa,1 

r. t,l~y Com'nlS;j,cr ClqJli:S M3r:h 16,2017 
NI.Y R EVERSOlE 

2971308v 1 
-2-
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RECORDED STATEMENT OF ABEL MARTINEZ 

0121580260 Tapel160133-1 

ALL RIGHT. I'VE GOT THE TAPE RECORDER ON. MY NAME IS 

THERESA MILLER FROM CHARLESTON, SOUTH CAROLINA. IT'S 10:30 

ON FRIDAY, OCTOBER 31. AND I'M INTERVIEWING ABEL MARTINEZ 

ABOUT AN ACCIDENT WHICH WAS ON OCTOBER 16. 

Q. MR. MARTINEZ, DO YOU UNDERSTAND I'M RECORDING THIS? 

~~==~--~-~~~.,=--======--~-~-~-~-~-=~~====~==~~==~~~-~==--==--=-~--=--=-=-=====--=-~--~-=-~--~-

Q. IS IT OKAY THAT I LET OTHERS LISTENING TO YOUR STATEMENT 

THAT NEED TO? 

A. YES, THAT'S FINE. 

Q. ALL RIGHT. CAN YOU GIVE ME THE YEAR, MAKE AND MODEL OF 

THE VEHICLE YOU WERE DRIVING IN THE ACCIDENT? 

A. IT'S A TOYOTA TACOMA AND THE YEAR IS 2000. 

Q. DID YOU HAVE ANY PASSENGERS WITH YOU AND WHAT TIME DID 

THE ACCIDENT HAPPEN? 
'. -t'-,:, 

A. IT WAS AROUND 7:00. 

Q. ANY PASSENGERS? 

A. NO, NO PASSENGERS. I WAS BY MYSELF AND THE ACCIDENT 

OCCURRED BETWEEN 7:00 AND 10:00. 

Q. IN THE MORNING OR AT NIGHT? 

A. IN THE MORNING--IN THE MORNING, I WAS GOING TO MY WORK. 

Q. OKAY. WERE YOU RUNNING LATE? 

A. NO, NO. IT WAS AROUND 7:00 AND I'M GOING, OM, TO -WORK 

AND--
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CLEAR? 

A. IT WAS A LITTLE BIT CLOUDY., 

Q. OKAY. WAS THE SUN SHINING OR DID YOU - - WAS IT DARK AND 

YOU NEEDED YOUR HEADLIGHTS ON? 

A. THE SUN WAS NOT OUT YET. 

Q. DID YOU HAVE YOUR HEADLIGHTS ON? 

A. YES. 

Q. OKAY. DID YOU SEE THE MOTORCYCLE BEFORE THE ACCIDENT 

HAPPENED? 

A. NO, I DID NOT SEE IT. 

Q. OKAY. WHAT'S THE NAME OF THE ROAD YOU WERE ON? 

A. NO. I DON'T KNOW THE NAME OF THE STREET, BUT IT'S THE 

ONE THAT GOES STRAIGHT FROM FREEMAN ROAD TO THE EXIT. 

Q. OKAY. DID YOUR--DO YOU KNOW WHICH DIRECTION THAT YOU 

WERE TRAVELING; NORTH, SOUTH, EAST OR WEST? 

. "..; INTERPRETER: WAIT A '~SECOND • ' ,':' "'.-: 1'-.. '-" 
•.• -,\...>--;!;:.," .. " 

A. I WAS GOING TOWARDS 26~, STREET. 

Q. HOW MANY LANES GOING THAT WAY? 

A. ON MY SIDE, ONE AND THE OTHER ONE JUST CROSSES DIRECTLY. 

Q. OKAY. WHAT'S THE SPEED LIMIT ON THE ROAD YOU WERE ON? 

A. DE, YES. THE - - THE NUMBER THAT I WAS GOING OR THE NUMBER 

OF THE STREET? 

Q. I WANT BOTH _ WHAT IS THE POSTED SPEED LIMIT ON THE ROAD 

AND WHAT SPEED WERE YOU GOING? 

A. OKAY. THE SPEED LIMIT ON THE STREET IS 30 AND I WAS 

2 
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0121580250 Tape1150133-1 

A. DO yOU MEAN SOMETHING THAT WOULD HAVE COVERED THE PERSON 

FROM THE MOTORCYCLE? NO, THERE'S NO--IT'S PERFECT. IT 

WAS FINE. EVERYTHING WAS FINE. 

Q. OKAY. UM, DID YOU CALL THE POLICE AT THE SCENE? 

A. YES, THANK YOU. THE POLICE CAME, BUT I:HEY ONLY SPOKE 

ENGLISH, SO THEY REALLY COULDN'T UNDERSTAND WHAT I WAS 

SAYING. AND AFTER A LITTLE WHILE, THERE WAS ANOTHER 

POLICEMAN THAT CAME AND HE COULD UNDERSTAND A LITTLE BIT 

OF SPANISH, SO HE ASKED ME WHAT HAPPENED AND I TOLD HIM 

THAT MY LIGHT WAS GREEN WHEN THAT PERSON ON THE 

MOTORCYCLE CAME AND HE CRASHED WI~H ME. 

Q. OKAY. YEAH ,. YOU WERE, DR, TAKEN TO JAIL FOR THE 

ACCIDENT; IS THAT CORRECT? 

A. THEY TOOK ME BECAUSE I DID NOT HAVE A LICENSE AND 

BECAUSE THERE WAS AMERICAN PERSON THAT PULLED UP RIGHT 

AT THE ACCIDENT SCENE AND ABOUT TWO .MINUTES AFTER THE 

ACCIDENT. AND HE TOLD THEM THAT I WAS CROSSING THE 

LIGHT AND IT WAS RED, BUT THAT IS NOT TRUE, BECAUSE WHEN 

HE CAME, THE ACCIDENT HAD ALREADY HAPPENED, BUT THAT'S 

MINUTES AGO. 

Q. OKAY. SO, UM, WERE THERE ANY OTHER TICKETS OTHER THAN 

NOT HAVING A LICENSE? 

A. NO . THAT WAS ALL AND THEN THEY ARRESTED ME BECAUSE I 

DIDN'T HAVE A LICENSE AND SUPPOSEDLY RAN A RED LIGHT . 

Q. OKAY. NOW, HOW LONG HA VB YOU BEEN IN THE UNITED STATES? 

4 
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0121580260 Tapel160133-1 

A. ABOUT FOUR TO FIVE YEARS. 

Q. AND DO YOU HAVE A LICENSE IN MEXICO? 

. A. NO. THE LICENSE THAT I HAVE IS THE ONLY ONE THAT I'VE 

ALWAYS HAD. 

Q. WHERE IS IT FROM? 

A. IT'S FROM SAN JUAN: 

THE IMPACT? WHAT--CAN YOU DESCRIBE IN THE RELATIONSHIP 

OF THE INTERSECTION WHERE YOU--WHERE YOUR VEHICLE CAME 

TO REST? 

A. IT WAS IN - BETWEEN THE THREE LANES. THE ONE THAT GOES 

TOWARDS THE RIVER SCOOP AND THE ONE THAT WAS GOING 

TOWARDS THE AIRPORT, IT WAS RIGHT IN THE MIDDLE OF THE 

TWO LANES. 

Q. OKAY. AND DID YOU MOVE YOUR TRUCK BEFORE THE POLICE 

, 't-t';'h" '.~ ,::",' . n 

CAME? 

A. NO. JUST WHERE IT ENDEn UP AFTER THE ACCIDENT, THAT'S 

WHERE I LEFT IT. I DID NOT MOVE.IT AT ALL. 

Q. OKAY. UM, HOW WOULD YOU DESCRIBE THE TRAFFIC -THAT 

MORNING IN THAT INTERSECTION? WERE THERE ANY OTHER CARS 

AROUND? 

A. NO. THERE WAS NO OTHER CARS. THERE WERE NO CARS BEHIND 

ME. THERE WERE NO OTHER CARS IN THE OTHER STREET THAT I 

WAS--THAT I WAS CROSSING. 

Q. OKAY. WHERE--WHERE DID THE DAMAGE OCCUR ON YOUR 

5 
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VEHICLE? 

A. UH, ON THE--ON THE DRIVER'S SIDE AND IT GOT PART OF THE 

DOOR AND THE FRONT PART OF THE TRUNK. 

Q. OKAY. DID YOU HAVE ANY INJURIES? 

A. WELL, I STILL HAVE A HEADACHE, BUT I HAVEN'T GONE TO THE 

DOCTOR. 

WERE GOING STRAIGHT, BUT DID YOU BY ANY CHANCE HAVE YOUR 

TURN SIGNAL ON? 

A. YES. 

Q. THE PERSON--I MEAN WHEN YOU WERE TURNING AT THE 

INTERSECTION IS WHAT I'M ASKING ABOUT. 

A. WHEN I WAS CROSSING THE STOPLIGHT, r DIDN'T. 

Q. OKAY. GOTCHA. I S THERE ANYTHING ELSE THAT YOU WANT TO 

TELL ME ABOUT THE ACCIDENT BEFORE WE TURN OFF THE TAPE 

• I. ,.' ~'.", 

RECORDER? 

A. NO. 

Q. OKAY. I I M GOING TO TURN OFF THE TAPE RECORDER THEN I 

OKAY? 

END OF RECORDED STATEMENT 

5 
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LAW OFFICES 

CARLOCK, COPELAND& STAIR, LLP 
A LI~IITED L1ABIUTY I'ARTNERSIIII' INCLUDING I'ROFESSIONAL COltl'ORA TIONS 

J.:,\THERINE W. SULLIVAN 

DIREcr DIAL NUMBER 
843-266-8233 

E-MAIL ADDRESS 
ksulh\'an@earJockcopcland com 

FACSIMILE 
843-727-2995 

VIA HAND DELIVERY 

-10 CALI (OUN STREET. SUITE -loa 
CIIARLESTON, SC 29-101-3531 

TELEPIIONE (~3) 727-0307 

ww\\ .carlockcopdnnd.com 

April 26, 2012 

A fLAN rl \ OFFICii: 

191 Peachlree Sl, N E 
SUIte 3600 

Atlanta, Georgia 30303-1235 
(404) 522-8220 

Rli:pu·TO SC 

The Honorable Julie J. Armstrong, Clerk 
Circuit Court of Charleston Cotmty 
J 00 Broad Street, Suite 106 
Charleston, SC 29401 

Re: Bales v. Martinez 
CCS File No.: 
CIA No.: 

Dear Madam Clerk: 

1900-45369 
201 O-CP-J 0-8631 

Enclosed for filing, please find an original and one copy of Defendant Abel Martinez's 
Motion for Relief from Judgment, Memorandum of Law in Support of Relief from Judgment, and 
Motion to Stay Enforcement of Default Judgment, along with the Motion Slips and required fees, 
regarding the above-referenced matter. Please file the original Notict;! and return a "clocked" copy 
of the same to my courier. .. 

Defendant Martinez respectfully req~ests an expedited hearing on the Motton for Relief 
from Judgment and the Motion to Stay Enforcement of Default Judgment. 

By copy of this letter, I have served the same upon all counsel of record. If you have any 
questions or concerns, please do not hesitate to contact me. 

KWS/kjw 
Enclosw·es 

QQ.. k( l C DU.lI1 .. ~ C9{) tu.c...cJLcJ.-. 

Sincerely yours, 

fUlL-' JVk---
KATHERINE W. SULUV AN 
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Abel Martinez Martinez, 

THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Kristi L. Harrington, Circuit Court Judge 

Case No. 20] O-CP-I 0-8631 

v. 

Cynthia D. Bales, as Personal Representative 
of the Estate of Frank R. Bales 

NOTICE OF APPEAL' 

2102 f{ 1. A':::)I 

APpel~~ /\ i ,It , ; . ..; I' 

Respondent 

Abel· Martinez Martinez appeals the Final Judgment of the Honorable Kristi L. 

Harrington dated March 2, 2012. 
~~'~'4':"~_'~- ,-~- .. -' 

This 1L day of May, 2012. 

Other Counsel of Record: 
Akim Anastopoulo, Esq. 
2850 Ashley Phosphate Rd., Suite B 
Charleston, SC 294] 8 
Attorney for Respondent 

Joseph Weston, Esq. 
Weston Law Firm, P.A. 
P.O. Box 1992 
Mt. Pleasant, SC 29465-1992 

CARLOCK, COPELAND & STAIR, LLP 
R. Michael Ethridge, Esq. 
Katherine W. Sullivan, Esq. 
40 Calhoun Street, Suite 400 
Charleston, SC 29401-3531 
(843) 727-0307 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Conunon Pleas 

Kristi L. Harrington, Circuit Court' Judge 

Case ,No. 201 0-CP-1O-8631 

Abel Martinez Martinez, Appellant, 

Cynthia D. Bales, as Personal Representative 
of the Estate of Frank R. Bales 

v: 

, Respondent 

iJle9dnw JO ',JnO~ ~~ 

CERTIFICATE OF SERVICE 
ZIOZ 9 1 A"iIW 

tale 1\ 6 ~ ~ J .~ ~ 
I hereby certify that I have this day served a copy of the within and foregoing pleading 

upon all parties to this matter by depositing a true copy of same in the U.S. Mail, proper postage 
~~-:-.. ~l"":.'1f.J~""~~tt!¥- I- . 

prepaid, addressed to counsel of record as follows: 

Akim Anastopoulo, Esq. 
2850 Ashley Phosphate Rd., Suite B 
Charleston, SC 29418 

JJ Anderson, Esq. 
, Lisa Reynolds, Esq. 
Anderson Reynolds & Stephens, LLC 
P.O. Box 87 
Charleston, SC 29402 

2982464\,,1 

Joseph Weston, Esq. 
Weston Law Firm, P.A. 
P.O. Box 1992 
Mt. Pleasant, SC 29465-1992 

a'~T~~ 
Andrea Rachel Pruzin ' ;;.=-=-' 
Secretary to Katherine W. Sullivan 

-2-
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LAW OFFICES 

CARLOCK, COPELAND& STAIR, LLP 
A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS 

KATHERINE W. SULLIVAN 40 CALHOUN STREET, SUITE 400 
CIIARLESTON, SC 2940 I -3531 

DIRECT DIAL NUMBER 
843-266-8233 

E-MAIL ADDRESS 
ksullivan@carlockcopeland.com 

FACSIMILE 
843-727-2995 

The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, South Carolina 29201 

TELEPHONE (843) 727-0307 

wlVw.carlockcopeland.com 

May 14,2012 

ATLANTA OFFICE 

191 Peachtree St, N.E. 
Suite 3600 

Atlanta, Georgia 30303-t 235 
(404) 522-8220 

REPL\'TOSC 

S{eadd\1 to unoQ ~~ 

Z\OZ 9 1 }1.''dW 

@~At'~J~~ 
Re: Cynthia D. Bales, as Personal Representative of the Estate ofFrimk R. Bales, 

Respondent, v. Abel Martinez Martinez, Appellant 
Case No.: 2010-CP-1O-8631 
CCS File No.: 1900-45369 

Dear Ms. Kitchings: 

EnClosed for filing is a notice of appeal in the above-referenced matter. Also enclosed are 
the following: 

1) Proof of service of the notice of appeal on the respondent. 
"'4~~~='2) ""'A, :copy of the judgment which is to be challenged on appeal. 

3) A filing fee of$100. 

Should you have any questions or concerns, please do not hesitate to call me. With kind 
regards, I am 

KWS/arp 
cc: Akim Anastopouio, Esq. 

Joseph Weston, Esq. 
JJ Anderson, Esq. 
Lisa Reynolds, Esq. 

Sincerely yours, 

t(wL- . ',JVh---
KATHERINE W. SULLIVAN 
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'~TATE OF SOUTH CAROLINA 

COUNTYOFC~TON 

cyr-rnnA D. BALES, as Personal 
, Representative cif the Estate of 

FRANK R. BALES, 

Plaintiff, 

v. 

ABEL MARTINEZ MARTINEZ 
and the soutH CAROLINA 
DEPARTMENT OF 
TRANSPQRTATION, 

Defendants. 

) 
) 
) 
). 
) , 
) 
) 
) 
) 
) 

, ) 
) 
)' 
') 
), 
) 
) 
) 
) 

, IN TIm COURT OF COMMON PLEAS 
, FOR THE 9TH JUDICIAL CIRCUIT 
'CASE NO.: 2010-CP-IO-8631' 

FI~AL JUDGMENT 

, \ , 

THIS MA'ITER is before'the Court on Plaintiff's Motion for a detennination of 
.uriliqudated damages foliowing Defendant MartiIiez-Martinez's default. A ·hearing· was 

. conducted before the South Carolina Court of Common Pleas for the NintH Judicial Clrcuit on 
Jahuary :11, 2012. Attorneys for bo!h parties were presenl at the call of the case as was the' 
Plaintiff and Plaintiff's witnesses. Also present was counsel for an alleged applicable uninsured, 
motorist carrier(s).' The Defendant did not make an appearance. Following Defendant's default, 
Plai~tiff requested this hearing pursuant to Rule 55 of the So~th Carolina Rules or Civil 
Procedure for a detennination of Plaintif,I's unliquidated damages. After hear~ng testimony and 
,receiving evidence' on the reco~d; and for the reasons more ~lly' :articulated below, I determine 
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against. Defendant Abel 
Martinez-Martinez. ' , 

'FAcrUAL/P~OCEDURAL BACKGROUND 

'Plaintiff's husband, Frank R., Bales, was killed as a result of an auto/motorcycle collis,ion 
thilt'occurred on October'iS, 2008. According to Plaintiff's Complaint, Defendant Ma.rtinez­
Martinez disregarded a tr~ffic' sjgnal"'~ausing pefimdant's vehicle to strike and fatally jnju,re' Mr. 
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served 
,upon Defendant Abel Martinez-Martinez on May 16, 201L . 

. ,I;Jefendant Martinez-Martinez failed to file any responsive pleadings with this Court or 
otherWise defend in this action. Plaintiff moved for an entry of default, which was signed 
October 4, 2011, and asked this Court to, schedule ~ hearing to determine and enter 'judgment 

, upon the proper amount of damages. Plainti,ff s~nt notice of the hearing to Defendant's last 
'known address ,and filed proof of the same with the Clerk. ' ' 

131 



.; 

:, 

LAW/ANALYSIS 

. In a wrongful death action, the decede~t's beneficiaries ine entitl!ld to recover all 
di'JDages, present and prospective, which: 'are' naturally the proximate consequence of ~e . 
wr.ongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and 
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society, 
including the loss of his experience, knowledge, 'and judgment in managing the affairs of himself 
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S£.2d 470 (1972). Decedent's life 
exptictancy for purposes of calculating futur.e lost earnings and damages J!lust be determined 
pur·suaht·to S.C. Code ArlI\. § 19-1-150. In situations where the defendant's' actions show "fillf~l, 
wanton, intentional or malicious intent, Plaintiff. maY'also seek to recover. punitive damages, 
provided .the plaint!ff is able to prove 'such' damages by clear and convincing evidence. S.C. 
Code Ann. § 1~-33-135. . 

Plaintiffs' decedent suffered fatal injuries as a result. of Defendant's negligence. Plaintiff 
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial 
planner, and certified forensic financial analyst. Mr. Hiers was qu'alified as an expert in the field 

. of economic loss calculation without objection. . 
Mr. Hiers te~tified that Frank Bales, the decedent, through his surv~ving beneficiaries, . 

. sustained a present. value economic loss of $1,502,166.00; . Mr. 'Hiers testified that' this 
'. calculation was based upon the present adjusted value of Mr. Bales' ~lost pre-trial income; lost· 

pre-trial fringe benefits;, lost post-trial in~me; lost post-trial fringe 'benefits; lost anticipated' 
household· services (cased upon statutory life expectancy); and estimated life value (based UpOI,l 
statutory life expectancy). Mr. 'Hiers also tes.tified that Mr. Bales' historical medical c(lsts and 
personal income abated were sub~racted from·the total economic loss.' 

Mr. Hiers further testified that his estimate was on the conservative side. He stated that 
income and benefits were ~lculated at a retirement a~!! of 65 and were not adjusted to take into 
account possible future promotions or increases in pay. The Court finds Mr. Hiers' calculations 
lobe reasonable. The Court accepts tliese findings an~ is satisfied that Mr. Hiers reached these 
conclusions' to a reasonable degree of professional certaiilty, using methods and calculations' 

__ "'" .~ •. "",.~~.~" ••. :,.,..generally recognized in his field. . .... . ""~"-_'=' ... ". 
Mr. Hiers' economic loss calculation did not include'any amounts for' mental shock arid 

suffering, woun~ed feelings, grief and sorrow, loss of Companionship,. or deprivation of the use' . 
and comfort of the deceased's . society, including the loss of his experience, knowledge, .an.d 
judgment in managing the affl~·irs of himseifand of his beneficiaries. . '. 

The Court also heard testimony from Cyn'thia Bales, decedent's 'wife and the 
representative Plaintiff in this action. Mrs. Bales testified that her husband's death had a. severe 
and negative impa~t· on her and their minor child. Mrs. Bales testified that she was having 
trouble living life without her husband whom she referred to as her· "soul mate." She testified" 
that both she and her minor child were required to undergo grief and· other counseling to deal 
with the consequences of DeCedent's deatl:!. Based on this testimony, it is clear to the Court th'a~ 
the Decedent's'beneficiaries have. suffered a great 'deal of mental shock and suffering, wounded 
feelings, grief and sorrow, loss of companionship and deprivation of the use and comfort of the 
deceased's society. . 

Finally, because the Defendant is in default, the Court must deem all' allegations 'in 
. Plaintiff's C~mplaint as admitted. Plaintiff has alleged that Defendant's acts were willful,: 
wanton, andlor reckless. Plaintiff. has allege~ that Defendant Martinez was driving without a 

. . ~\\~ ... 
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valid· license and that he dis-regard~d a .traffic signal at a high rate of speed.. Accordingly, 
Plaintiff argues she is entitled to .punitive damages. 

. The Court has heard t~tiniony"frotn Decedent's wife and .her economic loss expert and 
has received on the record evidence and testimony of funeral bills, lost wages, and other 
damages. Based on this record, and consistent with: the statutory and ·common law of South 
Carolina, TH,E COURT HE~BY MAKES THE FOLLOWING-FINDINGS OF FACf; 

. . 
. That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or 
otherwise defend this action within thirty days of service upon him ·of the Summons and 
Complaint, and is in Default. . 

That The Plaintiff, and decedent's statutory beneficiaries suffered and were otherwise 
d~maged as a result of the actions of the Defendant. . 

. That Defenda:nt's acts and omissions show willful misconduct, malice. ~antonness ·and 
an entire want of care, raising a presumption of the Defendants' conscious indifference to the 
cQnsequences of such acts and omissions. 

That because ofthe Defendant's·acts and omissions andtlte proximate hann resulting to 
Plaintiff and decedent's beneficiaries, Plaintiff and decedent's beneficiaries are . entitled to 
puniti~e damages in order to puniSh and penalize the Defendant lind to deter the Defendant and 
others from similar behavior.· . 

IT IS THEREFORE ORDERED that Default be entered against Defendan.t and that he 
be held fully liable for the Plaintiffs~ damages. 

., 

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual 
damages fQr their inju~es. 

,_ ,. IT IS FURTHER ORnEREP that Defendant pay Plaintiffs $200.90_0.~O. in punitive 
damages. . . 

IT IS. HEREBY ORDERED, ADJUGED, AND DECREED THAT DEFENDANT -
ABEL ·MARTINEZ-MARTINEZ· IS AND BE FULLY LIABLE FOR 'PLAINTIFF'S 

·DAMAGES AND SHALL PAY UNTO DECEDENT'S BENEFICIARIES THE· SUM OF 
$1,900,000.00. . . 

IT IS SO'ORDERED. sf- . . 
This ~ day of March, 2012 

30f3 
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Additional Information for the Clerk: 

•.• <~ __ • '.. INFO~ATI<?N .FOR THE-.,I'UBLlC INDEX . . . . . '. 
Complete this section beJow when the judgment.atTec~ title to real, or personal property or If any amo"nt 
should be enrolJed. If there Is no judgment Information Indicate "N/Ai'ln cine of the boxes below. . 

Judg~ent in Favor of Judgment Agailist .Judgme·nt Amount'To b!l Enrolled· 
. (List name(s) below) (List name(s) below) . :(Llst.amount(s) below) . 

Cynthia D. Bales, . as . Personal 

Representa t i v'e of the I!state of ~bel ~lartlnez-MBrtine. 
, 

$1,900!OO~.OO 

Frank R. Bales 

$ 

'$ . 
If applicable, describe the property, including tax map information and address, -referenced in the order: 

The judgm~nt inf~rmation.abQvc has been pm>:idcd by the submitllng party. Disputes concerning the amouD.1S contained m thIS 
form may be addressed by way of motion pursuanno't~c SC Rules or Civil Procedure. Amounts 10 be computed such as interest 
'or additional taxable Costs not available at the lime the.form Dnd final order are submitted to the judge may be 'provided to Ihe· 
clerk. "'!ote: nUe IIbstra~ors and researcbers sliould.rer~r to the official court order for judgmeot decail~.. . . . 

. SCRCP Form 4C (1012011) Puge 1 of.2 . 

134 

\ 



~' , - ,," .... 
'.fl,:.: ,J.. 4--j.ciP rJv 8,ftk 

date I . Judge Gode 

For Clerk of ~ourt Office Use Only 

This judgment was entered on the day of 
placed in the appropriate attorney's box on this, ' 
to p'attles (w,hen appearing pro sc) ~s follows: 

A~ORNEY(S) FOR THE PLAINTIFF(S) 

Court ~porter: 

seRep Form 4C (10/2011) 

.20 
~ayo~ 

135 

and a copy mailed first class or 
, • 20 Jo attorl)e ys of record cir 

ATIORNEY(S) FO~ THE DEFENDANT(S) 

CLERK OF COURt: 

1. 

Page 20f2 



State of South Carolina In the Court of Cornmon Pleas 
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1 Wednesday, January 11, 2012 

2 THE COURT: All right, Counsel. If you'll state 

3 your name for the record and the party you represent. 

4 MR. POULIN: Good afternoori, Your Honor. Eric 

5 Poulin and Akim Anastopoulo for the plaintiff, Cindy 

6 Bales. 

7 THE COURT: And for the benefit of our court 

8 reporter, could you spell your last name. 

9 ·MR. POULIN: P-o-u-l-i-n. 

10 THE COURT: And Mr. Anastopoulo. 

11 MR. ANASTOPOULO: A-n-a-s-t-o-p-o-u-I-o. First 

12 name A-k-i-rri. 

13 THE COURT: All right. And we're here on your 

14 motion for a damages hearing; is that correct? 

15 MR. POULIN: That's correct, Your Honor. 

And that's the ·.only.matter before the 

17 Court, is that c.orrect?_ 

18 MR. WESTON: Your Honor, if I have may? Joe Weston 

'19 on behalf of the defendant, Mr. Martinez. Your Honor, I 

20 have, as of this morning, filed a notice of appearance in 

21 . this matter for Mr. Martinez, and also filed a notice of 

22 motion, motion to vacate default, and I have a copy of 

23 that for Your Honor, if I may approach. 

24 THE COURT: But that's not on my docket here today, 

25 Mr. Weston. 
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1 MR. WESTON: It's not, Your Honor, because I was 

2 not aware until this morning that this motion had been 

3 scheduled for the default juq,gment hearing. 

4 MR. POULIN: And, Your Honor, we would object of 

5 course to hearing that motion today pursuant to Rule 6 of 

6 the South Carolina Rules of Civil Procedu~e, 6(d), the 

7 10-day limitation. 

8 Your Honbr, we filed our motion for default back in 

9 September of 2010, and I believe that it's been on the 

10 Court's docket since about December 19th. So there's 

11 been ample notice of the motion --of our motion. 

12 

13 

14 

15 
, -'I-~~ 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: All right. Mr. Domin? 

MR. DOMIN: I just wanted to indicate my name is 

Tim Domin. I represent the State Farm Automobile 

Insurance Company, as well as Illinois National, the 
_~~;.. .•. 0' .!J. 

alleged underinsured motorist carri,ers. I have. no 

position with respect to the hearing or not hearing of 

that motion. 

THE COURT: All right. Mr. Weston,. your motion is 

not on the docket today so what,I'm going to do is we're 

going to go forward with the damages hearing and then 

I'll procedurally make some determination on whether or 

not we should hear your motion at some later date, but 

we're ready for the damages hearing, we're .going to go 

forward on the damages hearing. 
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1 And you are? 

2 MS. FRAGALE: Sarah Fragale. I'm here with Joe 

3 Weston. 

4 THE COURT: Okay. All right. Mr. Domin? 

5 MR. DOMIN: If I might say at the outset, I have 

6 been served as an alleged underinsured motorist carrier, 

7 my clients have, State.Farm and Illinois National. They 

8 have both, within the time provided, filed an answer as 

9 they are allowed to do, pursuant to underinsured 

10 motorists codes. 

11 By agreement this default·shall not be effective as 

12 against those underinsured motorist carriers, and I just 

13 need to make certain that's very clear on the record, as 

14 this is only the default of the individual at fault 

15 party, Ms. Martinez. 
.. ~ , . 

16 THE COURT: All right. So. you want me to hear a 

17 damages hearing that I may vacate the default; is that 

18 correct? 

19 MR. POULIN: Yes, Your Honor. 

20 THE COURT: And, Mr. Domin, you are just here and 

21 merely as an observer, correct? 

22 MR. DOMIN: To answer your question, I do not 

23 believe per both agreements as well as by the fact I 

24 filed an answer that this is binding against my 

25 underinsured motorist carriers; and therefore, I do not 
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1 have an interest in the amount of damages that you award 

2 against Mr. Martinez. I guess that pretty much renders 

3 me an observer, yes. 

4 THE COURT: All right. 

5 MR. POULIN: We'll agree with that. And, Your 

6 Honor, we have Ms. Bales here today, who had to take off 

7 work, and Curtis, who's taken off school, as well as our 

8 expert witness for the damages hearing. So we are 

9 prepared to proceed with that hearing at this time. 

10 THE COURT: All right. Mr. Weston, I'm going to 

11 hear the damages hearing because everybody is here and it 

12 hasn't been -- your motion is not on the docket. 

13 MR. WESTON: I understand, Your Honor. 

14 THE COURT: So are you able to participate with 

15 that understanding so that I don't have to have this 

16 damages hearing again, assuming I· cion't grant your. 

17 motion? 

18 MR. WESTON: That's correct, Your Honor. 

19 THE COURT: I just want the record to be clear --

20 MR. WESTON: Yes. 

21 THE COURT: -- that you are able fully to 

22 participate and to cross-examine the witnesses and to 

23 protect your client's interest here today. 

. , 24 MR. 'WESTON: I am, Your Honor . 
i ! 

25 THE COURT: All right. 
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1 All right, Mr. Poulin. Call your first witness. 

2 MR. ANASTOPOULO: Thank you, Your Honor. I'll be 

3 handling the damages part. 

4 THE COURT: Oh, sorry. Mr. Anastopoulo. 

5 MR. ANASTOPOULO: Your Honor, we'd call Cindy 

6 Bales. 

7 THE COURT: Ms. Bales, please corne forward. 

8 CYNTHIA D. BALES, after having been duly 

9 sworn, testified as follows: 

10 THE CLERK: Please state your. full name and spell 

11 your last·. for the record. 

12 MS. BALES: My name is Cynthia Bales. Cynthia, 

13 C-y-n-t-h-i-a. Bales, B-a-l-e-s. 

14 DIRECT EXAMINATION 

15 BY MR. ANASTOPOULO: 

..... ",. 16 Q. " Ms: Bales, where do you live. at? 

17 A. I live at 286 Ridge Road in Ridgeville, South 

18 Carolina. 

19 Q. And who do you live with? 

20 A. I live with my son, Curtis Bales. 

21 Q. And how old are you? 

22 A. I'm 48, soon to be 49. 

23 Q. And how old is your son? 

24 A. He is 11. 

25 Q. And what do you do for a living? 
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1 A. I'm a dental hygienist. 

2 Q. And how much do you make a year? 

3 A. Oh, about 28 to 30,000, depending on my hours. 

4 Q. And the house you are living in, do you own it? 

5 A. I don't own it. It's my house but it's got 

6 payments on it so ... 

7 Q. Yeah. And do you have a mortgage on it? 

8 A. Mortgage. 

9 Q. And what is your mortgage payment on that? 

10 A. It's 840 a month. 

11 Q. And you were married to Frank Randall Bales; is 

12 that correct? 
.1 

1 
13 A. That's correct. 

14 Q. And could you tell us a little bit about your 

15 relationship with Mr. Bales. 

t.. , •.• , ;>,.'~:""~' • ·~~"li:'...:·16·-L.' ;.:~: >"'~·-w~ii~:.,rcwe'h~~fg.reat rel'ationsnip; He was my husband 

; 
; 

! 
. I 

I 
; I 

! 
i 
i 
I 
i 

17 and we did a lot together and --

18 Q. When did you first meet? 

19 A. I met him in 2001. 

20 Q. And from that marriage how many children did you 

21 have? 

22 A. Actually I met him in '91. 

23 Q. In '91? 

24 A. Yeah. 

25 Q. And this accident occurred on October 15th, 2008, 
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~l~? 
1 correct? 

2 A. Correct. 

3 Q. SO that's kind of over 17 years of your life you 

4 spent with him? 

5 A. Correct. 

6 Q. And from this marriage how many children .did you 

7 have? 

8 A. Just the one, with my husband. 

9 Q. And is that Curtis Randall Bales? 

10 A. Yes, it is. 

11 Q. And is he in the courtroom here today? 

12 A . Yes, he is. 

:: • 13 Q. And you said he's 11 years old? 

14 A. Yes. 

15 Q. And when did you marry Frank Randall Bales? 

" 
Aprif 

-. 
16 A. It was 21st, 2000. 

17 Q. And tell me, whe.re does Cutis go to school? 

18 A. He goes to St. John's Christian Academy in Monks 

19 Corner. ' I 

20 Q. Okay. And is that a private school? II , 
21 A. . Yes, it is. 

22 Q. And why 'do you have him in private school? 

23 A. Well, my husband always wanted him to go to private 

24 school and I wanted to honor his wishes. So he has been 

&A;> 
(~~~?i 25 going to private school since he was in kindergarten. 

~~.~:'.~ .. 
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1 Q. During the course of your marriage who took care of 

2 all the financial needs of the family? 

3 A. My husband mostly. I mean, he did pay the bills 

4 and did help to pay for Curtis' school, and helped out. 

5 Q. And where was he working at the time that he died 

6 in this accident? 

1 A. Well, he just started working at Global 

8 Aeronautica, and that's his dream job. He always loved 

9 ,airplane~. So he got a job out there and I guess started 

10 about a year before he got killed on his way to work. 

11 Q. And you said earlier that you all had bought a 

marital home. Do you know what year that was, 12 
I 

13 approximately? Is it after you got married? 
;1 
1 
'I 14 A. It was before. 

15 Q. Right before'you got married. So during the course 

"'''~_i4~_ ..... . ~'oiIi""1-~~~':'". C'".-" '.: .. 

16 of the marriage you all lived in 'this house? 

11A. Yes. 

18 Q. And he took care of that mortgage payment? 

19 A. Yes, he did. 

20 Q. And he took care of the school payment? 

21 A. Yes . 

. j 
22 Q. And did he also take care of the bills around the 

23 house? 

24 A. Yes. 
: 1 

25 Q. Were you working at the time that he died? 
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1 A. I was working. I'm working three days a week. 

2 Q. And how about now? 

3. A. Three days a week. 

Three days a week. Okay. I'm going to go back to 

5 October 15th, 2008 and --

6 Your Honor, if I may approach the witness? 

7 THE COURT: You may. 

8 BY MR. ANASTOPOULO: 

9 Q. I'm going to show you the traffic collision report. 

10 Do you recognize that? 

11 A. Yes, I do. 

12 MR. ANASTOPOULO: Your Honor, we would like to 

13 introduce this into evidence. 

14 THE COURT: Any objection? 

15 MR. WESTON: Yes, objection, Your Honor. The 

16 police "report wOuld not be admissib,le;into""'"'evidence. 

17 Under the rules of evid~nce it would not be admissible 

18 even if the police officer was here to testify about it. 

19 THE COURT: Mr. Anastopoulo, your response? 

20 MR. ANASTOPOULO: Your Honor, I believe I' 

21 Mr. Weston's position can only be concerning the damages. 

22 I don't know·if it can be towards this but we are just 

23 trying to simplify the damages hearing so Your Honor has 

24 an idea of what happened in the wreck, I mean why we're 

25 all here. 
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1 THE COURT: Mr. Westen? 

2 MR. WESTON: Well, if it is being intreduced fer 

3 anything having to. de with damages in this case it weuld 

4 net be admissible, Yeur Hener. 

5 THE COURT: I'believe Mr. Anastepeule is just 

6 trying to. lay· a factual backgreund. So. weuld yeu prefer 

7 him to. just inquire as to. the. witness er r can inquire as 

8 to. the factual backgreund? 

9 MR. WESTON: Again, to. the extent that that's geing 

10 to. be used to. establish any damages then r weuld ebject 

11 to. it, Yeur Hener, and r haven't heard anything as to. why 

12 it's being.intreduced . 

., 
I • 13 MR. ANASTOPOULO: Well, we'll just --

14 THE COURT: . All right, Ceunsel. Den't talk each 

15 ether. 

Mr. Anastopeulo; what ... ·r -need then is just. a factual 

17 backgreund as to. the nature ef the accident. We'll do it 

18 that way. 

19 BY MR. ANASTOPOULO: 

20 Q. Can yeu tell me what yeu have learned happened in 

21 that accident. And first ef all, hew did yeu beceme 

22 aware that yeur husband had died in the accident? 

23 THE COURT: Mr. Anastepeule, we can de it this way. 

24 If yeu weuld just give my what-- because we're here enly 

25 fer a damages hearing, I just need a factual backgreund 
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1 as to what happened. 

2 I'm going to let Mr. Anastopoulo indicate to the 

3 Court what he believes that the factual background as to 

4 the cause of the accident and those things. All right, 

5 Mr. Weston? I am going to give him latitude but he will 

'6 not admit the report into evidence. 

7 MR. WESTON: Yes" Your Honor. Thank you. 

8 THE COURT: Ma'am, I'm going to just -- there will 

9 be no more questions. I'm going to let Mr. Anastopoulo 

10 just give a brief factual background. 

11 And that's all I need, and that you don't need to 

12 inquire as to whether or not she believes those facts to 

13 be true. I just need some backg"round. 

14 MR. ANASTOPOULO:Thank you, Your Honor, for your 

15 patience. Your Honor, this incident occurred on October 

i6'~11:';15th,,,c;2008:' Mr. 'BafE;'s was dri'ving Jo :Work. This 

17 incident occurred at th~ intersection of Fain'Street and 

18 Aviation Avenue. 

19 Mr. Bales, according to the witness, was proceeding 

20 through the intersection ~ightfully when an illegal 

21 immigrant, Abel Martinez, who is not in this Country 

22 legally and had no license, ran a red light killing 

23 Mr. Bales. 

24 Mr. Martinez was charged with disregarding a 

~~f0 25 traffic signal, and I believe driving without a license. 
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1 Before any additional charges could be levied against him 

2 he pa{d a fine and no~ody has seen him since. And there 

3 has been talks that this should have been voluntary 

4 manslaughter and stuff like this but 

5 THE COURT: All right. I just need the factual 

.J. 6 background. 

7 I'm sure that was your objection? 

8 MR. WESTON: Yes, Your Honor. 

9 THE COURT: I'm not going to consider -- I am only 

10 considering he has had two traffic tickets, as a result 

11 of these two traffic citations., as a result. 

12 MR. ANASTOPOULO: And he pled guilty. 

e· 13 THE COURT: And he pled guilty. 

I 14 All right. You may continue. 

15 MR. ANASTOPOULO: Thank you . 

• ~.-.. "'-. ". ~ . ...l.;';~"""", .;; • ..,.. '-<-, •. 

BY MR. ANASTOPOULO: 

17 Q. And, Ms. Bales, how did you first hear about this 

18 accident happening? 

19 A. I was at work on a patient and the doctor came in 

20 and said somebody needed to talk to me, and so I left the 

21 room and went to his office and that's when I heard my 

22 husband was dead, he got killed. 

23 Q. And did you go to the scene? 

24 A. No. No, I didn't. I didn't hear about it for like 

25 a few hours later and he was already pronounced dead at 
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1 the scene. 

2 Q. And can you tell me from how 'your life changed 

3 after hearing those words that your husband was dead. 

4 A. Well, I think the largest being was probably my 

5 son, and he said he'll never forget that day, and just 

6 having to take care of him by myself and the stress and 

7 stuff of everyday life on my own trying to, you know, 

8 take care of bills and hope that nothing unexpected 

9 happens. And I always think if something ever happened 

10 to me what would he do. 

11 Q. How old was he at the time? 

12 A. Seven. 

13 Q. And how old was. your husband? 

14 A. He was 50. He had just turned 50 and had a 

15 birthday. 

. . ,~, .,,4., .• , ,__, .... . 4~~ ~. '~..,I • 

And economlcally how has this. changed your l.lfe? 

17 A. Well, .it.' s harde:r:: on me trying to pay everything 

18 and, you know, just having to worry about house payments 

19 and rent and -- I mean, the house payments and 

20 everything, taking care of everything. 

21 I have to hire people from the outside to come in 

22 and do things that he normally would have done because he 

23 was very good at fixing stuff and he was very 

24 mechanically inclined. And so I have to get other people 

f~t~t;) 
".: .. ,,;'~. 

25 to do it. And just taking care of Curtis I have to 
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1 depend on myself and just myself to do it. I don't have 

2 anybody else. 

3 Q. And what have you noticed with your child as a 

4 resul t of this accident? 

5 A. He's' very hurt, withdrawn. I mean, he misses his 

6 daddy. I mean, that was his life. They did a lot 

7 together. They shot off rockets, they played video 

8 games. I mean, that was his life. 

9 Q. And I know you prepared a small statement for --

10 what else would you like to tell the Court? 

11 A. Just Christmas was hard this year. We always went 

12 to the lights and stuff and, you know, the fun times we 

13 shared as family. 

14 I lost my soulmate, my best friend, the love of my 

15 life. I go to bed thinking and feeling the emptiness 
;;+; •• ~~-~~.¢.-....hl' .' ... ;1' ""_ ...... <~.i. ..,j. • 

16, next to me. The holding at night. we once shared are 

17 gone. It's a feeling tnat will never be replaced, ever. 

18 Q. Is there anything else you wanted to read? 

19 A. One thing I do feel is there's no closure because 

I 
I 

20 we never have addressed the man that killed my husband, 

21 my child's father, and he's gone. There's just no 

22 closure there. I mean, I wish something would have been 

23 ·done to charge him. 

24 I mean, he was let out with a 474-dollar bond., Is 

25 that what my husband's life was worth? I mean, that's 
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1 how he got out, scot-free, and here we are. He's nowhere 

2 to be found. And I just feel like there was nothing ever 

3 closed there. I mean, he never got charged and that's 

4 what my husband's life was worth so 

5 Q. Did your son go to any type of counseling? 

6 A. Yeah. We did but my son, he closed up. He 

7 wouldn't talk too much. ~e just doesn't ta~k, and he 

8 won't talk about it, so ... 

9 Q. And have you seen a change since the death of his 

10 father? 

11 A. After this has happened I just don't feel the 

,12 happiness, I think, is pretty much gone. He's just not a 

13 happy, smiling kid like he used to be. 

14 Q. How about yourself? 

15 A. The best as can be expected and keep going, and 

,17 Q. I'm sorry. Did, you want to ,say something else? 

18 A. The other thing is I had very good medical 

19 insurance through his company where he worked, and my 

20 employer does not offer medical insurance so I have to 

21 take that out on my own private policies. And it's just i 
22 not a good insurance so 1 find myself not going and 

23 getting stuff done because '1 know I'm going to have to 

24 pay for it. And, I mean, the insurance I have to take 

25 out and tha't' s another big expense, you know, over 500 a 
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1 month. I think it's like 540 a month for my own 

2 insurance, and that's cheap insurance, the crappy stuff. 

3 Q • I know you brought some pictures here today; is 

. 4 that correct? 

5 A. I think there are some in here. 

6 MR. ANASTOPOULO: Your Honor, may I approach the 

7 bench? She would like Your Honor just to see some family 

8 pictures. 

9 THE COURT: All right. Have you shown these to 

10 Mr. Weston? 

11 (PAUSE) 

12 MR. WESTON: I have no objection, Your Honor. 

13 THE COURT: All right. Thank you. ' 

14 (WHEREUPON, the pictures were given to the Court.) 

15 THE COURT: You may continue, Mr. Anastopoulo. 

16 BY MR. ANASTOPOULO: 

17 Q. Did you also inc~r burial expenses? 

18 A.. Yes, I did. 

19 Q. And do you know how much those were? 

20 A. Probably about 12,000 for the burial and all, and 

21 then the stone was -- which we did a nice stone. I put 

22 Curtis's picture with his daddy on the headstone, and I 

23 think that was about 4,000. 

24 Q. And could you tell us what birthday and holidays 

25 are like now. 
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(~~!~) 
1 

2 

A. Well, like I said, Christmas just isn't the same. 

I mean, every year we used to go to the lights at James 

3 Island Park and walk around. We did a lot of stuff as a 

4 family, go to the beach. 

5 On Halloween we would take him trick-or-treating, 

6 and go to the fair every year. We'd take him to the fair 

7 ever since he was little ... And we just did a lot of 

8 things on the holidays. And it's just very quite. It's 

9 not the same. Very depressing, really. It never will be 

10 the same. 

11 MR. ANASTOPOULO: Thank you, Ms. Bales. Please 

12 answer any questions Mr. Weston may have. 

• 13 THE COURT: Mr. Weston? 

14 MR. WESTON: Thank you, Your Honor. 

15 . CROSS-EXAMINATION 

~.'" 16 BY MR. WESTON:~2~ .. ; ... 

17 Q. Ms. Bales, I jus~ have a few questions for you. 

18 A. Okay. 

19 Q. You mentioned that your husband had started work at 

20 Global Aeronautics [sic] a little bit less than a year 

21 before this accident? 

22 A. I think it was a little less than a year. Itmight 

23 have been right at a year, right at a year. It was 

24 around that time frame. 

!~i$t 25 
t~z~~::~~' :! 

Q. What kind of work did he do specifically at Global 
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1 Aeronautics? 

2 A. He was a set-up, like -- I don't know exactly. He 

3 worked on airplanes. They were doing that dream lifter 

4 and they were building it, so that's where he was, 

5 working on the dream lifter. 

6 Q. Was he working full-time or part-time? 

7 A. Full-time. 

8 Q. And how much was your husband earning at the time 

9 of his death? . 

10 A. I think around 40,000, but he had worked at Bosch 

11 for awhile, too. I mean, that was his first job. 

12 Q. That was my next question. Where did he work for 

13 Global Aeronautics? 

14 A. He worked at Robert Bosch. 

15 Q. When did he leave Robert Bosch? 

~·.l"t~~~t· , ~hiir 
I 

"'~').'l\...~~~-" .,.tM:;';~·"'~: ;~,*t~ .. ~. ~-..:..l .• ..:..:.,. :'.'.!..' 

16 A. I'm not sure. 

17 Q. Approximately how much time was there between the 

18 point when he left Bosch and he started working at Global 

19 Aeronautics? 

20 A. He worked at Bosch from '90 -- '80 something until 

21 then, and then he had picked up -- he was working little 

22 bit at a place called M. T. U. Drive Shafts. 

23 Q. That was atter Bosch? 

24 A. Yes. 

25 Q. How long was he at M. T. U. Drive Shafts? 
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1 A. I think about a year, two years, and then he went 

2 to that's it .. 

3 Q. And approximately what time frame are we talking 

4 about in .terms of him being at M. T. U.? 

5 A. It was -- he worked for -- from Bosch to M. T. U. 

6 and to Global. So it was .right before then. 

7 Q. Was there ever a period of time where he was out of 

8 work ·for any extended period of time? 

9 A. Not for extended. Maybe three months. He had some 

10 surgery done. 

11 Q. And what kind of work did he do at Bosch, exactly? 

12 A. He was a set-up mechanic. 

13 Q. How much was he earning at Bosch? 

14 A. About 45; 40, 45,000 a year. 

15 Q. And how about M~ T. U.? 

. 17 Q. Approximately 30,.000? 

18 A. That's -- yes. 

19 Q. And was that full-time? 

20 A. Yes. 

21 Q. Had your husband ever been terminated from any 

22 employer for any reason? 

23 A. Yes. 

24 Q. And can you just briefly tell us the circumstances 

25 of that. 
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1 A. All right. He had some surgery done at Bosch and 

2 he wasn't ready to go back, and he never did get the 

3 right letter sent to them and they said he did not come 

4 back so they terminated him. 

5 Q. And that was the reason why he left Bosch? 

6 A. Yes. 

7 Q. Now, at .the time of his passing was your husband 

8 suffering from any kind of medical conditions, anything 

9 where he was treating with a doctor on any long-term 

10 basis? 

11 A. No. 

12 Q. He had not been diagnosed, for example, with heart 

13 disease--

14 A. No. 

15 Q. -- or diabetes, or anything like that? 

17 Q. Was he -- at the time of his passing was he 

18 scheduled to have any type of surgery for any reason? 

19 A. No. 

20 Q. And forgive me for asking this, but had the two of 

21 you all ever separated at any point during the marriage? 

22 A. No. 

23 Q. Had anybody ever filed for divorce? 

24 A. . No. 

25 Q. Filed for anything in the family court --
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No. 

-- related to that marriage? 

MR. WESTON: That's all I have. Thank you. 

THE COURT: Mr. Anastopoulo? 

MR. ANASTOPOULO: Nothing else, Your Honor. We do 

6 have another witnesses. 

7 

8 

9 

10 

THE COURT: You may step down. Thank you. 

Call your next witness. 

MR. ANASTOPOULO: Clyde Hiers, please. 

CLYDE L. HIERS, after having been duly 

11 sworn, testified as follows: 

12 THE CLERK: Have a seat please and state your full 

13 name for the record, please. 

14 THE WITNESS: My name is Clyde Larry Hiers, 

15 H-i-e-r-s. 

~?fti'tt@8~~~~i'J;at~)·I':i'i·~··~~~=~D~I~R~E~CT~E~X~AMINATION. 

17 BY MR. ANASTOPOULO: 

18 

19 

20 

21 

22 

Q. Mr. Hiers, what is your job title? 

A. I am a certified public accountant. I am also a 

certified financial planner, and I am a certified 

forensic financial analyst. 

Q. And where is your office? 

23 A. 

24 Q. 

Daniel Island. 

And tell us a little bit about your education. 

25 A. I have a bachelor's degree in accounting from what 
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l' is now Charleston Southern University. I have a master's 

2 degree in federal taxation from California State 

3 University. 

4 Q. And how long have you been practicing C. P. A.? 

5 A. Almost 40 years. 

6 Q. Have you taught any courses on accounting or 

7 financial planning? 

8 A •. Yes. I was a professor at Citadel for eight years. 

9 and then at the College of Charleston for an'other 16. 

10 years. 

11 Q. And what kind of courses did you teach there? 

12 A . At the Citadel I taught accounting taxation. When 

• 13 I left and went to the College of Charleston I actually 

14 started their financial planning education program, and I 

15 was the director of that program and the lead instructor. 
~~~~'\t~~,~.,,~_ . ......r:-~ .... ~~,",,-,; • . -I~c;..d\., .... """:~~/!lt~-~l!-~~·"'~.J ,:"....' ... 

16 Q. And do you have -- you are.·.currently still 

17 licensed, and do you have to keep up with any courses 

18 annually to --

19 A. Yes, sir. 

20 Q. -- keep your license? 

21 Could you tell us a.little bit about -that? 

22 A. It 40 hours per year. 

23 Q. And have you ever been qualified as an expert on 

24 giving calculations of economic losses in any court? 

25 A. Yes, I have, in many different courts in South 
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1 Carolina and also in numerous other states. 

2 Q. Approximately how many times have you testified in 

3 various courts in South Carolina and other states? 

4 A. Any given day of the week I probably have two or 

5 three open files on some sort of litigation. On an 

6 annual basis I will do anywhere from 10 t.o 15 cases, and 

7 I've been doing that since the late 1970's. 

8 MR. ANASTOPOULO: Your Honor, at this time we would 

9 like to introduce Clyde Hiers as an expert on calculating 

10 economic loss in the case of Frank R. Bales. 

11 THE COURT: Any objection? 

12 MR. WESTON: No, Your Honor. 

13 THE COURT: Mr. Hiers will be so qualified. You 

14 may continue. 

15 MR. ANASTOPOULO: Thank you, Your. Honor. 
'.,~-~J.~,~~~..,.,~~~~~.'~-ti"""''''=:r.;.-;r.~;.,:,,' 

16 BY MR.ANASTOPOULO: . 
=. 

17 Q. Can you tell us 'how you got involved in this case 

18 and what you did in preparing your evaluation. 

19 A. I was called by your office. sometime in mid 

20 December and told that this case was 'coming up for trial, 

21 and I was given a copy of the summons and complaint and 

22 other legal documents which really.had no bearing on the 

23 calculations per se, but nevertheless, they were 

24 informative. And I then gathered the financial 

25 documents. 
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1 I spoke with Ms. Bales, learned as much as I could 

2 about the lifestyle of Mr. Bales. I understood his 

3 employment at Bosch and then his progression back to 

4 Global Aeronautics, and the damages are unfortunately 

5 very simple. It's just a matter of what did you have 

6 prior to death and what do you have following the death. 

7 Q. And just to go -- before I get your analysis, .you 

8 obtained a complete history of this financial --

9 A. Yes, sir. 

10 Q. And you also talked to -- looked at financial 

11 documents; is that correct? 

12 A. Yes, sir. 

i 13 Q. And did you talk to the family and other people.you 

:1 14 needed to make your opinion? 

15 A. Yes, I did. 

17 his economic loss, and .did you do it to present value? 

18 A. Yes, I did. 

19 Q. Okay. And tell us how you calculated it and what 

20 your findings were. 

21 A. The basic methodology is that the date of death was 

22 October 15, 2008. Here we are in early 2012, so we have 

23 a timeline. We take the losses from 2008 up until the 

24 proj ected trial date of today. Those damages get 

25 compounded forward. Then the damages between today and 
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1 his statistical lifespan would be reduced to present 

2 value. 

3 The present value is just the exact opposite of 

4 compounding. If we put money in a savings account it 

5 will grow to a larger number in the future. Present 

6 value is also known as discounting ando it says, ever so 

7 simpiy how much do we need to put into that savings 

8 account today that will grow to a certain number in the 

9 future. 

10 Q. And can you tell me what your findings were in this 

11 case and what the economic loss was. 

12 A. I determined that the pretrial damages, the damages 

13 as of today, $243,354. I determined that his future 

14 damages are 1,258,812, for a grand total of 1,502,166. 

15 Q.o And tell me a little bit how you did the breakdown 

17 A. The first item w~ always look at is lost wages. We 

18 knew that he had made about 45,000 a year going back to 

19 2003, 2004, then his income did go down. Unfortunately, 

20 we can only base this on his historical earnings for the 

21 year 2008. At theotime of his death he had made about 

22 $29,000. On an annualized basis that would have been 

23 about 35,000 per year. So for 2008, a partial year, we 

24 had a loss there. Then for all of 2009, '10 and 'II we 

25 have a full year of loss, and then there's compound 
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1 interest applied on top of that. 

2 Then the exact opposite is done for the future 

3 damages. We know he would have made that same wage, 

4 probably more, but we use only his historical wages. And 

5 his life expectancy was about 30 years. His work life 

6 probability was about 16 years. So that 37,000 a year 

7 for about 12 years, that comes out. to about 430,000 on a 

8 future basis. So the actual wages would have been 136 up 

9 to today, and then 434 is future lost wages. 

10 For each dollar of wage there is also an amount of 

11 fringe benefits. As Mrs. Bales said he had health 

12 insuran'ce. In ,addition to health insurance, he had 
. ! 

13 holidays, he had sick leave. He also had what we refer 

·i 
14 to as federally mandated fringe benefits; Social 

15 Security, Medicare, things of that nature. All of this 
.... ~~_~~~~ ~~~t"'-:·:J;:::::;(-'·~~~~:-;~}1!:o1:t,2:...!i.:.i!!~~:: ~.~, .. 

16 is based on the Bureau of Labor s'ta.nda:rds, and it's 

17 strictly a percentage of each dollar direct wage . 

18 . We also have his lost household services. In 

19 speaking with Mrs. Bales she tells me that the family 

. : 20 horne was actually a small farm and she estimates that he 

21 worked about 30 hours per week in and around the house. 

22 That works out to about four hours a day, which is not 

23 unreasonable for a home with a wife and a child, and a 

24 so-called small farm. 

25 Q. And what did you base his life expectancy on? Did 
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1 you go by the table or --

2 A. Yes, sir, Title 19 of the South Carolina Code. 

3 Q. Would have been how many years would he have been 

4 projected to live? 

5 A. His life expectancy was 28.96 years. His work life 

6 expectancy was 15.96 years. 

7 Q. So in your calculations you didn't go by the 28 

8 'years to get his economic work loss. You did it by the 

9 60 -- you did it projected' that he would work until he 

10 was 66? 

11 A. Sixty-six. And in his situation it would not be 

12 unreasonable to assume that he would have ,worked longer, 

e' 13 especially since he, in essence, changed careers and was 

14 starting over. If we used a longer work life it would 

15 have increased the damages, but again, absent proof of 

,'j 

16 that fact we used the statistical·l6 years. 

17 Q. And could there have been other factors that would 

18 have made it higher too, such as pay raises, bonuses? 

19 A. Yes, s,ir. 

20 Q. And you didn't calculate any of that in there? I, 
21 

":1 
A. No, sir. 

22 Q. And I see in here that you subtracted 53,000 toward 
"; 

23 personal consumption abated, you took that off of your 
-'I 

:'i 24 figure; why is that? 
,', 

fib 25 A. Again, this is a calculation that comes from the 
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1 Bureau of Labor Statistics based upon size of the family. 

2 We know that in his absence there are certain expenses of 

3 daily living that would not be consumed. He is not 

4 consuming food, no longer buying clothes, no longer 

5 incurring transportation expenses. So we subtract from 

6 the total damages 53,000 for what his estimated so-called 

7 personal consumption would have been. 

8 Q. And after subtracting that and not taking into 

9 account any bonuses or salary increases and only doing 

10 his work until he was 66 you came up with a figure of 

11 1,502,166, correct? 

12 A. That's correct. 

13 MR. ANASTOPOULO: Your Honor, at this time we would 

14 like to introduce his report into evidence. 

15 THE COURT: Any objection? - . 
'~%t~;~-~~,~?~~~-~~~.. ~'~~.rt-;;'~'::'~'(~}'",~~1¥2;;I]'g~'~f'o~',' ~~~ . 

16 MR. WESTON:, I have not seen it~ Your Honor. 

17 (WHEREUPON, the document was handed to Mr. Weston.) 

18 MR. WESTON:, Thank you, Your Honor. If I could 

19 ha ve just a few minutes to review it. 

20 THE COURT: You may. 

21 (PAUSE) 

22 MR. WESTON: Your Honor, if I may voir dire the 

23 witness as to some of the matters contained in this 

24 report. Either I cando it now or --

I:::,?~~:.' 
..... " 

25 THE COURT: I'll just wait and hold subject to your 
.-: ..... :.: 
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1 cross-examination, then we'll admit the report. 

2 MR. WESTON: Yes, Your Honor. Thank you. 

3 MR. ANASTOPOULO: Thank you, Your Honor. 

4 . BY MR. ANASTOPOULO: 

5 Q. Mr. Heirs,' so your report is just economic damages, 

6 correct? 

7 A. That's correct. 

8 Q. And you did not consider other damages that might 

9 be considered under the Wrongful Death Statute such as 

10 mental shock and suffering? 

11 A. No, sir. 

12 Q. Wounded feelings? 

13 A. No, sir. 

14 Q. Grief and sorrow? 

15 A. No, sir. 
· ... r:'~ <~ ,'.-

16 Q. Loss of companionship and depravation of use and 

17 comfort of the deceased,society? 

18 A. No, sir. 

19 Q. And you did not include Ms. Bales' loss of 

20 experience, knowledge and judgment in managing the 

21 affairs of himself and his family? 

22 A. No, sir. 

23 MR. ANASTOPOULO: Thank you, Your Honor. 

24 THE COURT: Mr. Weston? 

25 MR. WESTON: Thank you, Your Honor. 
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1 CROSS-EXAMINATION 

2 BY MR. WESTON: 

3 Q. Mr. Hiers, my understanding is you did disregard 

4 the earnings for Mr. Bales prior to 2003. I think you 

5 indicated you used the post 2003 wages as your guidepost? 

6 A. Yes, sir·. 

7 Q. Now, you indicated that in terms of calculating the 

8 damages to date that you included interest on top of the 

9 wages? 

10 A. Yes, sir. 

11 Q. And what was the interest rate that you we~e adding 

12 to that? 

13 A. Tl).ree percent. 

·14 Q. Now, did you as part of your examination make a 

. I 15 determination as to how much of Mr. Bales' wages were 
~:i.!.~~~~~i1~;i1'f@~3t:g~~~~~ f·-,%:;~~~·"~~:;'·"1· !:it-";'!:L:! 

16 actually going into paying the ho·us.ehold expenses? 

17 A. No, sir. 

18 Q. So you have no idea how much once he was done 

19 paying, as Mrs. Bales indicated, his share of the 

20 household expenses how much was left over to invest or 

21 how much was left over 

22 A. No, sir. 

23 Q. -- to put in the bank? 

24 Did you make any determination as to whether or not 

25 he was putting money in the bank or making any kind of 
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1 contributions to a 401K or anything like that out of his 

2 wages? 

3 A. No, sir. 

4 Q. So you would agree with me that in terms of his 

5 wages to the extent that they were being -- if they would 

6 have been .utilized to pay household expenses they would 

7 not be available to invest to that degree? 

8 A. No, sir. Categorically I would have to disagree 

9 with that contingent upon an analys~s of the household 

10 cash flow. 

11 Q. But that's what I'm getting at. In terms of --

12 let's assume whatever portion of Mr. Bales' wages were 

13 being used to pay household expenses, ongoing expenses, 

14 you would agree with me that once those payments are made 

15 and once that money is exhausted it's not available for 

16 investment, it's not available for .anything that wouid 

17 have earned interest? 

18 A. Yes, sir. 

19 Q. And you made a -- did you make any ~et~rmination as 

20 to what kind of insurance Mrs. Bales had or whether 

21 insurance was available to her and qow that differed from 

22 the cost of what Mr. Bales had 

23 A. No, sir. 

24 Q. So in terms of that issue you don't know -- you 

25 indicated the loss of the insurance to Mrs. Bales but you 
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1 haven't made a determination as to what a replacement 

2 policy would cost for Ms. Bales or whether she has any 

3 coverage through her anywhere? 

4 A. I believe that would increase her out-ot-pocket 

5 damages. She had a policy that was provided through the 

6 husband's employment before that was not costing 

7 Mr. Bales anything. Now she has an out-of-pocket cost. 

8 So if anything I think. the damages would be slightly 

9 increased. 

10 Q. In terms of the farm that you mentioned or the 

11 small farm aspect of their horne. 

12 A. Yes, sir. 

13 Q. What determination did you make in that regard as 

14 to 'what the 'scope of that operation was or. what they were 

15 . doing with respect to anything they might have grown or 
~~~~~~~~:"''!'''''''''~~~':''''<'\~~~~.~k'"~~~~.,,,*,,,, -~.~ .... , ~"-'.";~ 

16 raised on .that farm? 

17' A. Nothing other th~n a reasonable assumption when she 

18 said he contributed 30 hours over and above his 40 hours 

19 of'work at his job, th~nb~sedjupon a so-called small 

20 farm 30 hours is not unreasonable. 

21 Q. What is .. your understanding of the actual scope of 

22 this small farm as it was described to you? 

23 A. It was described to me as a small farm where ·they 

24 grow some. crops, and I believe there's also some 

25 livestock. 
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1 Q. But other than those basic facts you don't know 

2 what the extent of that operation was? 

3 A. No, sir. I did not do a site visit. 

4 Q. Did you ever try to make any determination as to 

5 whether or not they ever sold produce from this small 

6 farm as was described to you? 

7 A. No, sir. 

8 Q. Any determination made'by you as to whether any 

9 part of their income relied upon this small farming 

10 operation? 

11 A. Theie was no reference in the tax returns to the 

12 farm being a business. 

13 Q. And was there indication as to any out-of-pocket 

14 expenses Mrs. Bales actually had in connection with 

15 services that her husband was.no longer able to perform? 
~.,~<..q.4li. ..... ~~~~=~<t.~~ .. , .:",..;q,::,;..~_~:~ . ",'" ·i!~f4· .... ~ .. ,_~~~·, 

16 Any indication that she had actually hired anybpdy: to 

17 help around the house Or to do anything, replacement.of 

18 those services that she described? 

19 A. Yes. She told me that she was having to purchase 

20 in the marketplace various maintenance repairs and other 

21 services that normally Mr. Bales would have done on'the 

22 farm. 

23 Q. Did you review any invoices or receipts or anything 

24 indicating what Mrs. Bales had actually paid 

•• 25 out-of-pocket for those services? 
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1 A. No, sir. 

2 Q. Did you attempt to arrive at a number as to exactly 

3 what Ms. Bales had paid in connection with those 

4 replacement services? 

5 A. Again, we used data from the Bureau of Labor and 

6 Statistics and it's based on minimum wage. 

7 Q. You also in the calculation of damages have set 

8 forth in your report, you have in addition to the lost 

9 wages that you discussed and the future lostwa~es that 

10 you discussed you have a life value --

11 A. Yes, . sir. 

12 Q. -~ item added for $417,000? 

13 A. . Yes, sir. 

14 Q. How did you come up with that determination? 

15 A. That is a number judicially created that assigns a 

17 of as an economic engin~. The economic engine goes out 

18 and works and earns wages. 

19 Based upon the Marcotte case, M-a-r-c-o-t-t-e, and 

20 I believe the McNeil case the courts came to a conclusion 

21 that over and above the economic engine life is. worth 

22 about $12,000 per year. So based upon his remaining life 

23 expectancy I calculated his life value over and above the 

24 economic engine. 

25 Q. Are those South Carolina cases? 
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1 A. One is South Carolina, one is New Hampshire. 

2 Q. To your knowledge, did South Carolina adopt the New 

3 Hampshire standard as set forth in that case? 

4 A. I'm unaware of that. 

5 Q. And I forgot to ask you this earlier but I was 

6 talking to you about the interest that you calculated 

7 prior· to -- or for the wages that were lost prior to 

8 today. 

9 A. Yes, sir. 

10 Q. The same thing that I asked you earlier would also 

11 hold true with respect to any wages that Mr. Bales would 

12 have earned going forward. Would it be fair to say that 

13 you are assuming as part of your analysis that some part 

14 of his wages would have gone to.pay the household 

15 expenses? 

Yes, sir. 

17 Q. And again, to th~ extent that he would have used 

18 those wages to pay household expens~s whatever he 

19 expended in that regard would not have been available for 

20 investment purposes or any interest bearing investments? 

21 A. Well, that's true but if we're going to ignore 

22 interest for compounding purposes forward we would 

23 logically ignore that same discount rate for coming back 

24 to a present value. In essence, the gate has to swihg 

25 both ways. 
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1 Q. And at the time of his passing you would agree that 

2 Mr. Bales had less than one year in at Global 

3 Aeronautics? 

4 A. Yes, sir. 

5, Q. To your knowledge, had he been up for any 

6 promotions or advance at all during that less than one 

7 year that he had been there? 

8 A. Not to my knowledge. 

- 9 Q. And did you do any research, look into any evidence 

10 as'to what his future prospects would have been at Global 

11 Aeronautics; in other words, when he would have been up 

12 for promotions? Did you do any of that kind of analysis? 

13 A. No, sir. 

14 

15 
,",-. ,.,~.~:~,;~~,\,.j!-;"'~,-

16 

17 

18 

MR. WESTON: Thank you. That's all I have. 

MR. ANASTOPOULO: Your Honor, at this time we'd 
.~~~~~"t';;~'.' ~~~:··~·l~~~"'~.t. ::,:r:'n'~~~~,,, ,,,,''-'', 

like to introduce the report into. evidence. 

THE COURT: Any-objection at this time, Mr. Weston? 

MR. WESTON: No, except subject to I would preserve 

19 an argument that some of these items the plaintiffs have 

20 as damage are not appropriate, Your Honor, but as to the 

21 report itself I have no objection. 

22 THE COURT: All right. 

23 (WHEREUPON, Plaintiff's Exhibit Number 1, a 

24 DOCUment, was marked and admitted into evidence.) 

25 THE COURT: You may step down, Mr. Hiers. Thank 
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1 you. 

2 MR. HIERS: Thank you. 

3 THE COURT: Mr. Anastopoulo, call your next 

4 witness. 

5 MR. ANASTOPOULO: Your Honor, his son did tell me 

6 yesterday he wanted to testify but let me just ask him. 

7 (PAUSE) 

8 MR. ANASTOPOULO: . Your Honor, he does not. 

9 THE COURT.:. All right. And with that, is there any 

10 further witnesses? 

11 MR. ANASTOPOULO: Nothing, Your Honor. 

12 THE COURT: .All right. So plaintiff rests at this 

e· 13 time? 

, i 
i 14 MR. ANASTOPOULO: Yes. 

15 THE COURT: Mr. Weston, do you have any witnesses 

17 MR. WESTON: No,.Your Honor.' 

18 THE COURT: All right. All right, Counsel. I'll 

19 be happy to hear from you regarding argument .. And as you 

20 know, I'm going take this matter under advisement, and 

21 part.of doing that is to allow Mr. Weston to schedule his 

22 motion and also to allow you to present to me proposed 

23 orders. 

24 So with that in mind then, what that means, 

25 Mr. Anastopoulo, is I've heard the testimony and so 
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1 please keep it brief. 

2 MR. ANASTOPOULO: Okay. Thank you, Your Honor. 

3 Your Honor, under the law they have not answered the 

4 complaint therefore everything in our complaint is deemed 

5 admitted, and'Your Honor of course has that complaint. 

6 But number 15 also says that the plaintiff is entitled to 

7 an award of actual damages and puni ti ve damages in this 

8 case. 

9 Your Honor, there has b~en testimony in this case 

10"' that the defendant,was grossly negligent in the fact that 

11 "he ran the red light, was driving without a license and 

12· shouldn! t- even ·have been driving to begin with. 

13 We presented an expert report on the economic 

14 damages . Under the" Wron<;#ul Death statute and all th~ 

15 .case law in the State of South Carolina Ms. Bales is 

16 . 

. 17 dependant of the deceas~d has· lost. 

18 "Included in "that is all damages proximately called 

19 by the wrongful act of the death of Mr. Bales,. including 

20 the pecuniary loss, mental shock and suffering, wounded 

21 feelings, grief and sorrow, loss of companionship and 

22 depravation and the use of comfort of the deceased, 

23 including the loss of his experience, knowledge and 

24 judgment in managing the affairs of himself and of its 

25 beneficiaries." 
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1 Your Honor, in this case a 50-year-old man's life 

2 was cut short and due to -- because of the negligence and 

3 gross negligence of the defendant in this case. Because 

4 of that we have a young woman and young ll-year-old boy 

5 that· will suffer for the rest of their lives. 

6 The ll-year-old.boy is left without the 

7 companionship of his father, the ability to do things 

8 with his father, the ability to just have someone there 

9 . for father's day . 

. 10 The wife is loss, of her ,soulmate, her companion,. 

11 someone that she could hold at night, as well as the . 

12 economic damages. Not only is she suffering from the 

13 los's of her soulmate but she is under constant stress 

14 every day with the; finan'ces that he took care of. This 

15 family has gone from a happy family. to it,' s sad because 

17 We have submitteq the damages and are asking for in 

18 this case 4,000,000 in actual damages a~d 300,000 in 

19 punitives. And we'll submit a propqsed order to that 

20' 'effect. 

21 THE COURT: Okay. Mr. Weston? 

22 MR. WESTON: Your Honor, as to the economic loss. 

23 issues, in questioning both Mrs. Bales and Mr. Hiers I 

24 believe there's been first off a lack of documentation as 

25 to a lot of the damages that were being claimed, and if I 
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1 could take those one at a time, Your Honor. 

2 In terms of the lost wages that -- both present 

3 lost wages and future lost wages that Mr. Hiers and 

4 Mrs. Bales discussed, there was a figure added in there 

5 for interest but, Your Honor, it was developed through 

6 the testimony that some portion, Mr. Hiers did not know 

7 how much, of Mr. Bales' income was being used to pay 

8 household expenses. 

9 He didn't try to determine what percentage was 

10 being used for the household expenses versus what was 

11 being left over for investment but he added interest on 

12 top of the entire amount and, Your Honor, I don't believe 

• 13 that would be a, proper measure of damages. The income 

14 may be a proper measure of damages but not interest on 

15 top of income. 

'. ' 

16 With respect to the loss of services, Yo~r Honor, 

17 there was testimony abOut them having a small farm and 

18 that Mrs. Bales had to make -- had to hire some 

19 replacement services, but again, there was no 

'20 documentation as to any of that. 

21 There were no receipts, no bills, no anything to 

22 allow the Court to make a determination as to the actual 

23 out-of-pocket expenses incurred by Mrs. Bales in terms of 

24 the farm nor was there any testimony as to what this 

25 small farm meant to the family in terms of income -- an 
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1 income producing matter, rather simply that they grew 

2 some crops on it and had some livestock but nothing to 

3 indicate that they sold those crops or had any economic 

4 outside economic interest in the livestock. 

5 Your Honor, with respect to a very large item in 

6 the 'damages being presented, this life value figure,. 

7 Mr. Hiers testified that it's a standard calculation not 

8 based upon any statute. He's basing it upon some case 

9 law which I have to frankly admit, Your Honor, I'm not 

10 familiar with. One was a New Hampshire case, and he also 

11 mentioned a South Carolina case in terms of deciding this 

12 life value. 

13 But again, Your Honor, I don't believe that's an 

14 appropriate item of damage in this type of case and I say 

15 that without benefit of having seen the case that 
~>'i~4',,), • .... '?~'";;,.~,..: •. ;,i.>,,~. ~.:.,.: .. !...~. ~ .. :.......~.-- .~ .... 4-:..: " 

16 Mr. Hiers is referring to. So, Yo~r Honor, I would ask 

17 the Court to certainly disregard the life value figure, 

18 being presented by the plaintiff as well as these other 

19 items that I talked about. 

20 With respect to punitive damages, Your Honor, there 

21 was testimony from Mrs. Bales that my client did not have 

22 a license and pleaded guilty to not having a license, and 

23 also pleaded guilty to something else, but not having a 

24 license does not mean that you are a bad driver or that 

25 you did something wrong. Somebody can not have a license 
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1 and be,an extremely good driver. That's not a basis for 

2 awarding damages simply because of someone not having a 

3 license. 

4 Your Honor, to the extent that they are asking for 

5 $300,000 in punitive damages based upon no evidence as to 

6 how the accident occurred, no evidence or any witnesses 

7 as to what transpired during the accident, no evidence as 

8 to speed on the part of Mr. Martinez or who had that 

9 traffic controls, I believe just ,there's just been 

10, 'completely, insufficieI),t evidence presented,to the Court 

11 by which to make any kind of calculation as to punitive 

12 damages. There's simply nothing to indicate that -- what 

13 Mr. Martinez's level of culpability was, if any, in 

14 connection, with this acci,dent. 

15 So" Your Honor, we would also ask that you deny the 

17 your decision in this c~se, Your Honor, instead solely 

18 upon the damages that have been recognized by the South 

19 Carolina Supreme Court and the Legislature. 

20 THE COURT: All right., And any brief response? 

21 MR. ANASTOPOULO: Just briefly, Your Honor. Just 

22 once again, everything in our complaint is deemed 

23 admitted. And second of all, as far as Mr. Hiers' 

24 report, it's -- to me it's conservatively done 

25 considering that the life expectancy was another 26 
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1 years. Mr. Hiers did it on 16 years on the fact that he 

2 would probably only work until 66. 

3 He also did not take into account any pay raises, 

4 and he deducted for even things such as that he didn't 

5 have to -- Mr. Bales would not have to eat. He even 

6 deducted things like that from report. 

7 In our opinion, it's very conservatively done and 

8 that the figure from his testimony could actually even be 

9 higher based on his report. Thank you, Your Honor. 

10 THE COURT: All' right. Mr. Anastopoulo, please 

11 come get the photo that was not admitted. The report was 

12 admi tted into evidence.' 

13 Counsel, I am scheduling Mr. Weston's motion to be 

14' back in Charleston, we'll schedule it .on Wednesday, 

15 January 25th at 9:30 a.m., and we will hear motions as 
~..:. "~." ·~ •• tt.~t.> ..... ~~,I: -t,: ... ...:-... ~'-··_,._;'Il:t!~1:.;:..m,,_·_; 

16 such. You have until that time 'to .l;'ring me your proposed 

17 orders. All right? 

18 MR. WESTON: Yes. 

19 THE COURT: Thank you. 

20 MR. POULIN: Thank you, Your Honor. 

21 THE COURT: Good luck to .·'you, rna' am. Ms. Bales, 

22 good luck to you and your son. 

23 MS. BALES: Thanks. 

24 (WHEREUPON, the hearing was concluded.) 

25 
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Preliminary Calculation of Economic Loss 

Cynthia D. Bales 
As Personal Representative of1'he Estate of Frank R. B~es 

v. . 
Abel Martinez Martinez el a1 

In The Court of Common Pleas 
For The Ninth Judicial Circuit 

~.,:,~';-,. ~~. ~,CivilActionNo.: 20l(}-CP-IO-8~31 

Clyde L. Him., CPA., CFP. CFFA. M.S. (Tax) 

January 10,2012 
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(843) 849·3-493 
Tdecopier 

CLYDE 1.. HIERS, CPA, CFP, CFFA, M.S. (Tax) 

225 Seven Farms Drive 
Suite 202 

DiWie! Island, SC 2~92·8353 
(843) 471·1501 

. www.clydchicrs.com 

No.2127 P. 2 

This report had been prepared in accordance with the F cdcrel Rules of Civil 
Procedures 26 (a)(2)(B) for the confidential use ofthc litigants, their attomeys;tbe 
applicable trial forum, and any appellate courts bavingjurisdiction OWl"this rilatter. This 
report is in no way intended to indicate legal liability on. behalf of either party. The 
ultimate liability. if any, is a question of law which will be detcn:nincd by this 
proceeding. . . 

In connection with these calculations and proceeding!, 1 certify that I do not b.Bve 
any past, present, or Contemplated future interest in the litigant!! or theU· attorneys, or any 
other inte:t:est in this litigation that might tend to prevent the rendering of a fair and 
unbiased dctcmrination of the alleged economic damages. Additionally, I declare that my 
fee for this engagement is in DO way contingent upon the outcome of the lltiiation or the 
amount of the monetary award received. . 

"'-e-~~~ .,. •. r_~,v",," 
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Nc.2127 P. 

Expert Report of Clyde L. Hiers 

I, Clyde L. Hiers, am a Certified Public Accountant who specializes in the 
provision of damage analyses in commercial 8Dd peISOnallitigation matters. I 
have been retained by Akim A. Anastopoulo, Esquire of the An.a.stopoulo Law 
Finn to calculate the economic loss of The Estate of Frank R. Bales resulting 
from a wrongful death occurring on October IS, 2008. 

Qualifications 

I am a Certified Public Accountant licensed in South Carolina and 
California. I am also a Certified FinlllJcial Planner and a Certified Forensic 
Financial Analyst and have had extensive training in busin~1 valuations and 
forensic analysis. I have a Bachelors Degree in Accounting 1rom Charleston 
Southern University and a Masters Degree in Federal Taution from 
California State University. In addition to being a practicing CPA for over 35 
years, I have also been a Professor at The Citadel and the: College of 
Charleston for over 20 years. 

I have been qualified to testify as an expert witness by report, affidavit, 
deposition, and tI;i.al testimony in num~us venues including Family Court, 
Probate Court, Small Claims Court, The Court of The Master in Equity, Court 
of Common Pleas, United Stutes District Court. and the United States 
Bankruptcy Court. I have testified in these various courci in So\:!tb Carolina. 
Georgia, North Carolina, Virginia, A.rizona and Massa.chusetts. 

. My Curriculum Vitae and my case matrix are attached hc:reto as Exhibits I 
and 2. My fee for this engagement is $206 per ~ur. 

~ Character . 

As detailed in my Curriculum Vitae, I am Past Ptcsident of the National 
Association of Accountants and Past President oftbe Daniel Island Rotary 
Club. [was a two time member of the Year of the NAA and 'WBS also 
Rotarian of the Year. Other Rotary honors include the designation of the P8l1l 
Harris Fellow. 

I am also an Elder in 100 Presbyterian Church and have been the Treasurer 
oftbe Second Presbyterian Church for the past 9 years. I am also a 
Commissioner of the Charleston Atlantic Presbytery. Additionally, I am 
active in Habitat for Humanity, Special Olympics, and the Susan Komen 
Breast Cancer Foundation. 
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~dn. '::. 2012 li:i;AM No.2127 

Anticipated Testimony 

If called as a witness at deposition and/or trial, I will testify that The 
Estate of Fnmk R. Bales has sustained economic losses with II! present value 
in the following amounts as of the anticipated trial date: 

Lost Income-Pre Trial S136,579 
Lost Fringe Benefits-Pre Trial 75,569 
Historical Medical Costs T.BD 
Lost Household Services ~ 

Total Pre Trial 243,354 

Lost Income-Post Trial 430,329 
Lost Fringe Benefits-Post Trial 223,341 
Lost Household Services 241,327 
Personal Consumption Abated (53,431) 
Life Value 417,04.-2 

romI Post Trial 1,258,812 

Total Economic LoS! S1,s02,166 

Reservation of Wght to Amend 

In the event additional documents and/or discovery material is made 
available to me after the submission of this report, I respc:ctfully reserve the 
right to amend this writing, as approprinte. . 

Rebuttal Tcstimonx 

In addition to the substance of the foregoing discussion, my testimony at 
the hearing may also include rebuttal testimony, as roquired. 

Selective information from this report may be incmpomtm into 
dcmonstmtive exhibits for the pwpoSC5 of trial testimony. 

Prior Testimony 
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No.2127 

Over the past four years, I have testi.1icd by deposition and/or trial in the 
following matters as shown on the Case Mattix, attBchcd as Exhl1>it 2. 

publication 

Publications within the past ten years arc shown on the Curriculmn Vitae, 
attached as Exhibit 1. 

Clyde L. Hiers, CPA, CFP, CFFA, M.S. (fax) 
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Auumptiou and LimitiIIlg CODdkIOIII 

Estate of Frank R. BaI~ v. Abel Martina Martinez 

No.2127 P. 6 

The calculation of the econonric loss is subject to the following assumptions al\d 
limiting ooDditions: . 

1. Information rcganiing lost wages, frin£e benefits and medical 
impairment is based on inf01IIlB1ion provided by the plaUitiff, his 
attomeyandlor other experts retained by the plaintiff. 

2~ No attempt has been mMe to verify the accuracyand/or authenticity of 
statements or documents. . 

3. The calculations are based upon the assumption that all relevant 
information has been provided to me. No liability is slSSUIned for 
withheld information or information otherwise not me.de a.vailable, 
whether intentiolUl.! or unintentional. 

4. The calculations are valid only for the report date. 

5. The calculations arc based upon the best infonnation nvailable as of 
the report date. Calculations W'C subject to change if better and/or 
different infonnalion becomes available . 

•.. ?....1"" • .R-. ," ..... ":...!\.,{n. ",,-.-_ ~~~ 

6. Possession of the! report, or a copy thereof: does not cllrry with it the 
right of publication, nor may it be used for any purpose by anyone 
other than the litigants, their 8nomeys. The applicable billI fonnn, any 
appellate courts having jurisdiction over this matter. 
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Documents 

In preparing this expert report, I have considered the following 
documents: 

1. Life expectancy table from Title 19, South Carolina Code of Laws 

2. 201 I Axmual Yearbook of Ibbotson Associates, Stoep;, Bonds. Bills 
and Inflation. Chicago, Dlinois ., 

3. Summons and Complaint filed by Aklm A. Anastopoulo on October 
7,2010 with the Court of Common Pleas for the Ninth Ju4icia.l Circuit 

4. Federal income tax returnS filed for the years 200S, 2006, 2007 and 
2008 for Frank R. Bales and Cymhia D. Bales 
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Estate of Frank R. Bales 
Economic and Financial Data 

1. Date of Birth 09-10-1958 

2. Gender Male 

3. Date of Death 10-1$..2008 

4. Age at Date of Death 50.10 years 

5. Life Expectancy at Date of Death 28.96 year.; 

6. Pre Accident Earnings $37,484 

7. Post Accident Earnings $0 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Kristi L. Harrington, Circuit Court Judge 

Case No. 2010-CP-1O-8631 

Cynthia D. Bales, as Personal Representative 
of the Estate of Frank R. Bales, Respondent 

v. 

Abel Martinez Martinez and the 
South Carolina Department of Transportation, 

Of whom Abel Martinez Martinez is Appellant, 
Appellant 

CERTIFICATE OF APPELLANT 

The undersigned hereby certifies that the Record on Appeal contains all material 

proposed to be included by any ofthe parties and not any other material. 

February 1,2013 

3146432v.l 

7~'Jk--
R. MICHAEL ETHRIDGE 
State BarNo.: 16892 
KATHERINE W. SULLIVAN 
State Bar No.: 78202 
Carlock, Copeland & Stair, LLP 
40 Calhoun Street, Suite 400 
Charleston, South Carolina 29401 
(843) 727-0307 

Attorneys for Appellant 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Kristi L. Harrington, Circuit Court Judge 

Case No. 2010-CP-1O-8631 

Cynthia D. Bales, as Personal Representative 
of the Estate of Frank R. Bales, Respondent 

v. 

Abel Martinez Martinez, Appellant 

PROOF OF SERVICE 

I hereby certify that I have this day served a copy of the record on Appeal upon all parties 

to this matter by electronic mail and depositing a true copy of same in the U.S. Mail, proper 

postage prepaid, addressed to counsel of record as follows: 

Akim Anastopoulo, Esq. 
Eric Poulin, Esq. 
2850 Ashley Phosphate Rd., Suite B 
Charleston, SC 29418 

David Cobb, Esq. 
Turner Padgett Graham and Laney, P A 
40 Calhoun Street, Suite 200 
Charleston, SC 29401 

./ 

Joseph Weston, Esq. 
Weston Law Firm, P.A. 
P.O. Box 1992 
Mt. Pleasant, SC 29465-1992 

SIGNATURE PAGE TO FOLLOW 
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