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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) FOR THE 9TH JUDICIAL CIRCUIT i
COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631
' )
~———CYNTHIA BALES as Personal - )
Representative of THE ESTATE )
OF FRANK BALES, ) &
: )
Plaintiff, )
) ORDER FOR ENTRY OF DEFAUL
\2 ) AND REFERAL FOR
) HEARING ON DAMAGES
ABEL MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF )
. TRANSPORTATION )
)
Defendant. )

The Notice of Summons and Complaint in this matter was published in The Post &
Courier on May 2, 5, and 16, 201 1. Defendant Abel Martinez failed to submit a responsive
pleading or defend the suit and on September 14, 2011 Plaintiff filed a Motion for Default and
Request for a.Hea'ring on Damages. |

THE COURT HEREBY FINDS Defendant Martinez was properly served with notice
via publication and failed to file and/or serve a responsive pleading within 30 days after the last
day of publication and Plaintiﬁ' properly moved for entry of default on September 14, 2011.

IT IS THERFORE ORDERED that Defendant Abel Martinez, is in Default and this
Entry of Default is considered effective as of September 14, 2011, the date the Court was first
notified of Defendant Martinez’s default through Plaintiff’s Motion For Entry of Default.

IT IS FURTHER ORDERED that this matter is to be set on the Court’s docket for a
hearing on damages pursuant to Plaintiff’s request.

IT IS FURTHER ORDERED that this entry of Default has no impact on any defenses
available to any alleged Uninsure Motorist carriegs who have preyiously appeared in this action
to stand in Defendant’s shoes.

Dated: ZO ‘41/




STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

N N N N Nt

CYNTHIA BALES as personal representative of the CASE NO.
ESTATE OF FRANK BALES
Plaintiff 2010-CP-10-8631
\'
FORM AND COVER SHEET
ABEL MARTINEZ And SOUTH CAROLINA
DEPARTMENT OF TRANSPORTATION

[] Defendant. S )

N N N Nt Nt

IN THE COURT OF COMMON PLEAS

MOTION AND ORDER INFORMATION

Plaintiff’s Attorney: Defendant’s Attorney:
Akim A. Anastopoulo, Bar No. , Bar No.
Address: Address:

2850 Ashley Phosphate Rd. .
North Charleston, SC 29418 phone: _fax:
phone: 843-614-8888 fax: 800-313-2546 e-mail: other:
e-mail: akim@akimlaw.com other:

DX MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
"] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
["1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)

SECTION I: Hearing Information
Nature of Motion: Default Judgment
Estimated Time Needed:30 min Court Reporter Needed: DJ YES / []NO

SECTION II: Motion/Order Type
Written motion attached .
[] Form Motion/Order
I bereby move for relief or action by the court as set forth in the attached proposed order.

ol &

Signature of Attorney for | Plainfiff / [ |Defendant Date submitted

SECTION III: Motion Fee
(<] PAID —~ AMOUNT: $25 i
[JEXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect o
[[) Indigent Status [ ] State Agency v. Indigent Party
{] Sexually Violent Predator Act [ ] Post-Conviction Relief
"] Motion for Stay in Bankruptcy
[_] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

1 Other:
JUDGE’S SECTION
[C] Motion Fee to be paid upon filing of the attached
order. JUDGE
7] Other;
CODE: Date:
CLERK'S VERIFICATION
Date Filed:
Collected by:

SCCA/233 (11-03)




[_] MOTION FEE COLLECTED:

[[] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)




FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY .OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2010 CP-10-8631
Cynthia D Bales, as Personal Representative of the Estate of Abel Martinez and South Carolina Department
Frank R Bales of Transportation
PLAINTIFE(S) ’ DEFENDANT(S)

Attorney for: ] Plaintiff ~ [] Defendant
Submitted by: or

[[] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues > "y
have been tried and a verdict rendered. o % o

D DECISION BY THE COURT. This action came to trial or hearing beforSehe c‘@;ﬁ - )
The 15sues have been tried or heard and a decision rendered. ;-\/ P 'r-

] ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [JRule 4185~ :

’ SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); ] Other gﬂ'go = \'“
O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Ban ptcy;‘)%) = O
[1 Binding arbitration, subject to right to restore to confirm, vacate or modify %;‘o <

arbitration award; [ ] Other a% f”
[ DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLIC. :

] Affirmed; [] Reversed; [ ] Remanded; [ ] Other

NOTE  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Defendant’ s Motion for Reconsideration, filed March 15, 2012 and heard on April 3, 2012, 1s
DENIED.

ORDER INFORMATION
This order [X] ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A N/A 577
3
$

If applicable, describe the property, including tax map information and address, referenced in the order:
N/A

The judgment information above has been provided by the submitting party Disputes concerning the amounts contained in this

or additiongl tagable costs not gvailhble at the time the form and final order are submitted to the judge may be provided to the
clerk. Note{ Tjtle abstractprs apd rsearchers should ref the official court order for judgment detailu ﬁ
H

AT |

Judge Code Didte
Page 1 of 2

SCRCP Form 4C (10/2011)




For Cferk of Court Offiée Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or -
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter: sharon D Jones

SCRCP Form 4C (10/2011) : Page 2 of 2




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

) FOR THE 9TH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631

. ) -

CYNTHIA D. BALES, as Personal ) - c B
Representative of the Estate of ) < rf\:: Z =,
FRANK R. BALES, ) e R

) 270 e

. 7 f 'E
Plaintiff, ) FINAL JUDGMENT\ 93, =2 o
en
) = %
[

ABEL MARTINEZ MARTINEZ ) \
and the SOUTH CAROLINA ) y
DEPARTMENT OF )
TRANSPORTATION, )

)

Defendants. )
)

THIS MATTER is before the Court on Plaintiff's Motion for a determination of
unliqudated damages following Defendant Martinez-Martinez’s default. A hearing was
conducted before the South Carolina Court of Commeon Pleas for the Ninth Judicial Circuit on
January 11, 2012. Attorneys for both parties were present at the call of the case as was the
Plaintiff and Plaintiff’s witnesses. Also present was counsel for an alleged applicable uninsured
motorist carrier(s). The Defendant did not make an appearance. Following Defendant’s default,
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil
Procedure for a determination of Plaintiff’s unliquidated damages. After hearing testimony and
receiving evidence on the record, and for the reasons more fully articulated below, I determine
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel
Martinez-Martinez. ' -

'FACTUAL/PROCEDURAL BACKGROUND

Plaintiff’s husband, Frank R. Bales, was killed as a result of an auto/motorcycle collision
that occurred on October 15, 2008. According to Plaintiff’'s Complaint, Defendant Martinez-
Martinez disregarded a traffic signal, causing Defendant’s vehicle to strike and fatally injure Mr,
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served
upon Defendant Abel Martinez-Martinez on May 16, 2011. ,

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or
‘otherwise defend in this action. Plaintiff moved for an entry of default, which was signed
October 4, 2011, and asked this Court to schedule a hearing to determine and enter judgment
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant’s last
known address and filed proof of the same with the Clerk.




LAW/ANALYSIS

In a wrongful death action, the decedent’s beneficiaries are entitled to recover all
damages, present and prospective, which are naturally the proximate consequence of the
wrongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society,
including the loss of his experience, knowledge, and judgment in managing the affairs of himself
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972). Decedent’s life
expectancy for purposes of calculating future lost earnings and damages must be determined
pursuant to S.C. Code Ann. § 19-1-150. In situations where the defendant’s actions show willful,
wanton, intentional or malicious intent, Plaintiff may also seek to recover punitive damages,
provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C.
Code Ann. § 15-33-135.

Plaintiffs’ decedent suffered fatal injuries as a result of Defendant’s negligence. Plaintiff
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial
planner, and certified forensic financial analyst. Mr. Hiers was qualified as an expert in the field
of economic loss calculation without objection.

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries,
sustained a present value economic loss of $1,502,166.00. Mr. Hiers testified. that this
calculation was based upon the present adjusted value of Mr. Bales’ lost pre-trial income; lost
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated
household services (based upon statutory life expectancy); and estimated life value (based upon
statutory life expectancy). Mr. Hiers also testified that Mr. Bales’ historical medical costs and
personal income abated were subtracted from the total economic loss.

Mr. Hiers further testified that his estimate was on the conservative side. He stated that
income and benefits were calculated at a retirement age of 65 and were not adjusted to take into
account possible future promotions or increases in pay. The Court finds Mr. Hiers® calculations
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these
conclusions to a reasonable degree of professional certainty, using methods and calculations
generally recognized in his field.

Mr. Hiers’ economic loss calculation did not include any amounts for mental shock and
suffering, wounded feelings, grief and sorrow, loss of companionship, or deprivation of the use
and comfort of the deceased's society, including the loss of his experience, knowledge, and
judgment in managing the affairs of himself and of his beneficiaries.

The Court also heard testimony from Cynthia Bales, decedent’s wife and the
representative Plaintiff in this action. Mrs. Bales testified that her husband’s death had a severe
and negative impact on her and their minor child. Mrs. Bales testified that she was having
trouble living life without her husband whom she referred to as her “soul mate.” She testified
that both she and her minor child were required to undergo grief and other counseling to deal
with the consequences of Decedent’s death. Based on this testimony, it is clear to the Court that
the Decedent’s beneficiaries have suffered a great deal of mental shock and suffering, wounded
feelings, grief and sorrow, loss of companionship and deprivation of the use and comfort of the
deceased's society.

Finally, because the Defendant is in default, the Court must deem all allegations in
Plaintiff’s Complaint as admitted. Plaintiff has alleged that Defendant’s acts were willful,
wanton, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a




L B

valid license and that he dis-regarded a traffic signal at a high rate of speed. Accordingly,
Plaintiff argues she is entitled to punitive damages.

‘The Court has heard testimony from Decedent’s wife and her economic loss expert and
has received on the record evidence and testimony of funeral bills, lost wages, and other
damages. Based on this record, and consistent with the statutory and common law of South
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or
otherwise defend this action within thirty days of service upon him of the Summons and
Complaint, and is in Default. :

That The Plaintiff, and decedent’s statutory beneficiaries suffered and were otherwise
damaged as a result of the actions of the Defendant,

That Defendant’s acts and omissions show willful misconduct, malice, wantonness and
an entire want of care, raising a presumption of the Defendants’ conscious indifference to the
consequences of such acts and omissions.

That because of the Defendant’s acts and omissions and the proximate harm resulting to
Plaintiff and decedent’s beneficiaries, Plaintiff and decedent’s beneficiaries are entitled to
punitive damages in order to punish and penalize the Defendant and to deter the Defendant and
others from similar behavior.

IT IS THEREFORE ORDERED that Default be entered against Defendant and that he
be held fully liable for the Plaintiffs’ damages.

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual
damages for their injuries. ’

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $200,000.00 in punitive
damages. ' S : .

IT IS HEREBY ORDERED, ADJUGED, AND DECREED THAT DEFENDANT
ABEL MARTINEZ-MARTINEZ IS AND BE FULLY LIABLE FOR PLAINTIFF’S
DAMAGES AND SHALL PAY UNTO DECEDENT’S BENEFICIARIES THE SUM OF
$1,900,000.00.

IT IS SO ORDERED.

This l day of March, 2012

e Hon
Presidin,

z Judge Court of Cors dion Pleas

Ninth Judicial Circuit




FORM 4
STATE OF SOUTH CAROLINA L. .+ JUDGMENT IN A CIVIL CASE
COUNTY OF Charleston
IN THE COURT OF COMMON PLEAS CASE NO. 2010 CP-10-8631
Cynthia D. Bales, as Personal Representatlve of the Estate of Abel Martinez Martinez and the South
Frank R, Bales Carolina Department of Transportation

PLAINTIFE(S) DEFENDANT(S)
Attorney for : [] Plaintiff ] Defendant
Submitted by: or
[ Self-Represented Litigant
P
DISPOSITION TYPE (CHECK ONE) )
| JURY VERDICT. This action came before the court for a trial by jury. The,i issues ';—3_
have been tried and a verdict rendered. ~< rc:" r;: T
X DECISION BY THE COURT. This action came to trial or hearing before the cpqi’—ﬁ % l}_’
The issues have heen tried or heard and a decision rendered. _}: ' ",-m:
O ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [[] Rule 41(_-5?; ™~ 'f,...u%
. SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ ] Other oX = 8%
1 ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Ban upr@; o 4
[T Binding arbitration, subject to right to restore to confirm, vacate or modlf§ 2o -
; arbitration award; [ ] Other

O

)

=

1\ s 8
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APP ICABLE BOX):
[ Affirmed; [] Reversed; [ ] Remanded; [] Other

NOTE:

ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

A IT IS ORDERED AND ADJUDGED: [X] See attached order (formal order to follow) [_] Statement of Judgment
g by the Court:
1

ORDER ].NFORMATION
This order [ ends [] does not end the case.
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount

should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of

Judgment Against - | Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

Cynthia D. Bales, as -Personal

Representative of the Estate of | Abel Martinez—Martinez $1,900,000.00
Frank R. Bales

$

$

If applicable, describe the property, including tax map information and address, referenced in the order

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest

or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note; Title abstractors and researchers should refer to the official court order for judgment details.

SCRCP Form 4C (10/2011)

Page 1 of 2




|

Judge Code ate

For Clerk of Court Office Use Only

This judgment was entered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows: ’ '

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERK OF COURT
Court Reporter:
N
SCRCP Form 4C (10/2011) Page 20of 2

10
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COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A NO.: 2010-CP-10-

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Cynthia D, Bales, as Personal
- Representative of the Estate
: of Frank R, Bales On behalf of the
i , Estate, and the Decedent’s benoficiaries, )

St e N

PLAINTIFYS, ) T o R
) Cac o
Vs, ; §g g N
Abe) Martinez Martinez and ) %% o ;
South Carolina Department of ) 8in 2
Transportation, ) g8 - L2
DEFENDANTS. )
)
l SUMMONS

| ' TO THE DEFENDANT, ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to' Answer the Complajnt in this .
action, a.copy of which is herewith served upon you, and 1o serve a copy of your Answer
to the said Complaint upop the undersighed attorney, at 116 East Railroad Avenue,
Moncks Corner, South Carolina 29461, within (30) days after service hereof; exclusive of
ihe day of such service. If you fail lo Answer the Complm‘jﬂ within that time, jud gmént o,
default will be rendered against ybu fot the relief demunded in the Complaint,

1

ey

By: Christopher P. Bicring, Esquire
116 East Kailroad Avenue
. Monoks Cotner, South Carolina 29461
$43-761-4388
Facstmile: 843-899-9015
* chris@bieringlawfirm.com
Moncks Comer, South Carolina
April 23,2010

11
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COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO.: 2010-CP-10-
‘ )
Cynthia D). Bales, as Personal’ )
Representative of the Estafe )
of Frank R. Bales Ow behalf of the )
Estate, aud the Decedent's beneficlaries, )
PLAINTIFFS, ) ) gr_‘f_’ =
- ; 1
| ) g o
Abel Martinez Martinez and ) gz = T
South Carolina Department of ) TR e I
Teansportution, ; - E [%1 )
)
DEFENDANTS. )
)
COMYLAINT _
(JURY TRIAL DEMANDED)

TO THE DEFENDANT, ABOVE-NAMBD:
Plaintiffs, by and through their attomey, complaining of the Defendants, would

respecifully show to this bourt and allege on information and beliéf as follows:
PAJ S JURISDICTION
1, Plaintiff's decedcent, Frank R: Bales, was a rcsfécnt of the Coun&.of Dorchester,
State of South Carolina at their time of death. The Plaintiff, Cynthia D. Bales, is the duly
appointed personal representative of the Estate of her busband, Frapk R, Bules, Plaintff
>brings this action o behalf of the Bstate und on behalf of herself~the decedent’s
husband, and Curtls Bales, the decedent's son, they being the statutory beneficiaries

under the South Carolina Wrongful Death Act, South Car‘bliné Code of Laws § 15-51-

10, et. Seq,, (1976 as amended), and the heirs to the Bstate,

12
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2, Upo.n {information and belicf, Defendant, Abol Martinez Martinez, is a resident of
the County of Charleston, State of South Caralina. 4

3. Upon information snd beliet, Defendant, South Carolina Department of
Trénsportation, is a political subdiviston of the Statn of South Carolina, and is subjecl to

_suit pursuant to the South Carolina Tort Cleims Act. The Plaintiff ls informed and

12710

belleves thal the Defendant operates in c\;cry County, spéofﬁcally in lﬁc. Ciéxl-r;t);of -
Charleslon, |

4, Tha_ acts and omissiong giving rise to this cause of action ocogrmd in the County
of Charleston, State of South Carolina, on Octoher iS, 2008,

5, This Monorable Court has jurisdictién of the iaarties and of the subject maiter
herelnafter sct forth,

6. On October 15, 2008, the Defendant Martinez was excecciing 1he speed limit,
traveling at the intersection of Fain Street, and Aviation Avenue, in the f,‘,‘ounty of

- Gharleston, when he entered into tho intorsection through & rod light causing the

Plaintiff's decedent to collide into Defendant Marlinez! vghide. -

7. Frank R, Bales died as a resul of the collision. 3

8. That Defendant Martinez was not licensed to operate; & motor vehicle, and upon
information and bellef, did not have knowledge requisite lo ﬁndarstan,d and thercfore,
abide by the traffic laws and signals in place at the time and plaéc.

9. That Defendant Martinez hiad been convicted on multiple occasions for operating

a vehicle without a South Carolinu Drivers’ License.

13
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10, That Defendant Martinez was charged as result of this collision with operﬁting ]

motor vehicle without a South Carolina Drivers’ Llcense, and Disregarding a Traffic -

Signa),
11, That Defendant DOT, upon information and-belief, had knowledge of the

——intersection / traffic signal Issues presented at Fain and Aviation. Specifioally, that they

knew or should have known that drivers approaching Aviation from Fain St., couldsce

the light controlling Aviation before the fight controlling Fain St.

FOR A FIRST CAUSE QIf ACTION
(RECKLESSNESS / NEGLIGENCKE)

12. That the Plaintiff repcats each and every allogation of paragraphs one (1) through
cight (8) above as if set forth hereln verbatim,

13. That the Defendant did not act reasonably regarding the operation of.her vehicle
ard that injur@es and losses were sustained by dlc Plalntiff, and that said damages were
directly and proximatcly caused and ocensloned by the negligent, reckiess, willful and
wanton conduct of the Defendant, in the following particulars to wit:

2 In failing to keep a proper lookout; B

b. In falling to operate his motor vehicle st n safe speed;

c. In failing to méinmin proper contr_ol gver Defendant's vehicle;

d. In failing {0 seasonably and efectively utilize Defendant's vehicle
brakes; V

o. In falling lo take any evasive aéti on, by any means, to avold the

lawful path vehiole ot which the P]ainﬁﬁ”s decedent was operating;

. In faillng to obey posted specd limiy;

14




o LN " FAGE 1 y

‘ B fn (hen and their failing (o obey the traffic lews of the State of South

Carolina;

h. In then end there faillng to exerclse a degree of care und caulion,
which a reasonable and prudent person would have cxercised under the same

circumstances; and

i Which negligerioe, gross negligence, catolcssness, 1ooKICEsnoss,
willfulness, and wentonness of the Defendant, dircotly and proximately caused the

injurles of the Plaintiff as is set forth below,

14. That as a direct and proximate result of the negligent, grossly negligent, carcless,
reckless, willful, ard wanton acts an or omission of the Defendant, the Plaintiff’s '

decedent suffered preat physical harm, injury and death to the Plaintif's decodent’s

|

i .

] ' - person which has and will in the future sause the baneﬁéiaries to updergo much physical
! pain and sufforing, bas and will in the futwre causc benefioiaries to ineur costs for medioal
; treatment and'services, and has and will jo the fiture cause them to suffer trauma, -

A ’ anxiety, annoyance, hardship, loss of enjoyment of llfc,.,iuc_‘.onvé_nicncc, emotio.nal
distress, property damage, and Joss of use of property, alt t; beneficiarics damage ana

detriment.

15. By reagon of the acts snd omlssions of the Defendant as st forth above, the
Plaintiff Is informed and believes that the Plaintiff is entitled to an award of actual
damages, together with pﬁnitivc damages in an appropriate amount to be determincd by

the finder of fact, and for the cost of this aclion.

15
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FOR A SECOND CAUSE OF ACTION
(RECKIESSNESS / NEGLIGENT ENTRUSTMENT)

- 16. That the Plaintiff repeats each and every allegation of paragraphs one (1) through

Tifieen (15) above as if sct fotth harein verbatim, '

17. The Defendant is charged with the maintcnance, construction, design, signage,

~operation of WAITIC SENels of micrseotion of Aviation and Fain al and near the locatibn of
the accldent described hercin, That the Defénidant, knew or sIﬁuId have known of thic

- condition which caused tho nceident described herein, That the Defendant has speeific
knowledge and notice 6f the hazard created by sigm’ﬁcant varlations of elevation betwecen
roadway and shoulder. ;I‘hal the Dcfen'dant has specifio knowledge (hat Lﬁe #ot of placlng
Aa fraffic control sigﬁal at the interseotion inthe dircn;tioh at which it was placed could
rosult itr the operator of a vehicle on Fain St, to utilize the traffic contro} sighal
controlling Aviation, ‘ -

18. That the Defendant did not act rc.asonably tregarding the constructio, design,
safety, signage, operntion and mainienance of the roadway, and that injurics ﬁnd Josses
were sugtafned by thie Plaintl{fs decedent, and that saic% d:ifmécs wcrc dire(;»tly and |
proxitnately caysed and occasloned b? the negligent, reckless, willful and wan.to.n
conduct of the Defendant, In the following partioulars to. wit: o

a In failing to pmpcrly inspect the roadway, and if so properly
inspcdtc_d, in 'I"ailing io ascertain, tﬁc significance of the haza_rd;'
Y In plncemént ofthe trafflc control deviee, seloction of the traffic

contro] devise;

c. In failing to warm of 8 known dangerous condition;
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d. In failing to design roadway in & proper manner to avold the
dangerous condition that resulted In the Injuries of the Plaintlffs, and if so designed

properly, in failing to implement appropriate design;

e, In failing to train those chasged with the Inspection, malntendnce,

- construction, and or repair of the roadway in a reasonable manner, and if so trained, in__-

1671/

Tailing to supervised those charged with the inspection, maintenasce, construction, and or

repair of the roadway go that training would be ulilized;

£ in failing to establish appropriate rules, regulations, and puidelines
for the safe operation of this roadway, and if properly established, in failing to follow

such rules, reguliations, and guidelines;

g in then and there-failing to'exercise a degree of caro and caution,
which  reasonable and prudent person would have exetcised under the same’

circumstances; and

, h. Whﬁch negligence, gross ncgligencc, carclessuess, recklessness,
willfulness, and ﬁranthc.mncss of the Dlefcndant, directly and proximntcly'causcd the -
injurles of the Pludntif as are sot forth herein, |

19, That as a direct and proximate result of the negligent, grossly nogligent, careless,
reckless, willful, and wanton acts an ot omission of the Defendsnt, the Plaintiff's
decedent suffered great physical ham, injury and death to the PlaintifP's decedent’s

person which has and will in the future cause the beneficiarfes to undergo much physical

. pain and suffering, has and will in the future cause beneficiaries to incur costs for medice)

treatment and services, and has and will in the future cause them to suffer trauma,

anxfety, annoyance, hardship, loss of enjoyment of life, incorivenionce, emotional

17
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distress, pfoperty damage, and loss of use of property, all to vencficlaries damage and
detriment.

20. By reason of the acts and omissions of the Defendant as sct forth above, the
Plaintiff are 'informad and belisve that the Plaintlff are cntitled to individual gwards of

actual damages in nn approprizte amount to be determined by the finder of fact, and for

the cost of this action.

All to Plaintiff's damage, both actual and punitive, ip an amount to be determined

by the finder of faoct.
WHEREFORE, the Plaintiff prays for a judgment against the Defendants nan
amount of aotual damages, and punitive damages in &n appropriate amount to ba

determined by the finder of fact, and for such other and further relief as this Henorable,

Court might deem just and propet.

CHRISTOPHER P, BIERING, ATTORNEY AT LAW, P.C.
A
/':’,

Christopher P. Bjering, Esquire
116 Bast Railroad Avénue
Moncks Cotnier, South Carolina 29461
‘Telephone No.: (843) 761-4888

. Facsimile No.: (843) 899-9015
ATTORNEY FOR THE PLAINTIFF
ohrig@bleringlawlinn.com

Moncks Comer, South Carolina
Qctober 15,2010 -
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T s e o JUUE ARMSTRONG.
ERIC POULIN * ANASTOPOULO & CLORE, LLC CLUERK OF COUR
2850 ASHLEY PHOSPHATE ROAD, SUITE B

NORTH CHARLESTON  SC 20418 % (O 3 l

AFFIDAVIT OF PUBLICATION

The Post and Courier

2010-CP-10-2742
CYNTHIA BALES as Per-
sonal, Renrusznfallvu of

State of South Carolina ) lha ESTATE OF FRANK
PLAINTIFF
County of Charleston | ABEL MARTINEZ MA MaR-
. i it oé'%‘émsf&ﬁinéﬁ‘ T i
Personally appeared before me the undersigned advertising - ‘ o DerENDANTS
clerk of the above indicated newspaper published in the city DEFENDANT ABEL

. . H MARTINEZ MARTINEZ
of Charleston, county and state aforesaid, who, being duly You HE
swom, says that the advertisement of quired to answver the Com.
! of which is avallable from

' the Clerk of Cour! for

. , gnu&llumnh Cnur;ltx Sculg
erewlth serv

(copy attached) ks %u and 1o sarve &

? copy of your answer fo the

sald Compleint on the

:lnlnllﬂ or his allorneys,

appeared in the issues of said newspaper on the following

Anaslopoulo or
day(s): «?é’."l‘éc'i.."é":l"uéé"xl'f.ﬂ;
Pho::hlcl:aﬁnion S

05/02/11 Mon PC 05/16/11 Mon CNW - - | Cersiina 29418, o

. v {30) days afler the serv-

05/09/11 Mon PC ‘ et

05/16/11 Mon PC \ - o | Eormataien' e Ihe

05/02/11 Mon CNW S il el

05/09/11 Mon CNW -

- l c?;'luxkllr:nA Anas'Eono:lo

2850 Ashiey Phn:phul-

;t a costt:: 2;14?)1823 ; Nerth Charl:ﬁ:g,) %3 z:éé

ccoun ATTORNEY FOR

Ordu# 5221 53 Charlestan, So&%nrullnf
P.O. Number: Doted: M;lv 2008

L ' I PARENRANT, fest

Subscribed and sworn to before

TAKE NGTICE, thal the
me this !Ek Q \___day

of Mo

e HEL 8 Gt % o
™ arfeston Court of Com-
3 N 0[}@,\ ¥, * mon Pleas, 100 Broad
AD aO\\) &, , Sirout, 4104, Chartesian,
DL 00 o.,n f” % i South CIrol{nu 29401, on
gb’irf\ '., ; Ine 15IR"day ot Oclsbr,
% E $/AKIm 8. Anulupoul: ]
% -4 o quire
] A B850 Ashley Phosphale
Wy Comm.Exp. § 2 e |
.0, H < T, 843) 614-5988
10-10-2013 2 \ (95{‘5§-,'3,2§ H
I3
NOTARY PUBLIC, S UpLts £ :u;;;gnrorm
My commission expires ,Ho.....-»"O \"‘.:- L aorama |
(5
1y, CA&\\‘* &
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ANASTOPOULO LAW FIRM Aldm A, Anastopz;ulo (0) Andrew R. Hart (SC)

ATTORNEYS AT LAW ) ‘ David P. Bolek, (SC, OH} John P, Hayes (MI, NC, OK, PA, SC}
Toll Free: (800) 313-2546 R
Facsimile: (800) 313-2546 or (843) 853-2291
Mailing Address: 2850 Ashiey Phosphate Rd., Suite B
North Charleston, SC 29418

"Florence Office: 150 W. Evans'StIeet Florence, sC Reply to the North Charieston Office

May 23, 2011

Charleston County Court of Common Pleas
ATTN: Clerk of Court

100 Broad Street, #106

Charleston, SC 29401

RE: Cynthia D. Bales v. Abel M. Martinez
Case No.: 2010-CP-10-8631
Dear Clerk of Court:
Enclosed please find an original and two (2) copies of the Defendant’s Service by Publication
regarding the above-named case. We would appreciate it if you would file the ongmal and

return the clocked in copies to us.

Thank you for your assistance in this matter.

Sincerely,

Akim A. Anastopqulo
AAA/Klp

enclosures

_ec: Cynthia Bales

ADDITIONAL OFFICES
Florence, South Carolina * Greenville, South Carolina
Asheville. North Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

... CYNTHIA BALES as Personal

Representative of THE ESTATE OF

FRANK BALES

v.

ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF

TRANSPORTATION

Plaintiff,

Defendant.

e’ S Nt N Nt N ot M Nt Nt S Nt Nt N N Nt ot

TO: THE COURT

Plaintiff asks the Clerk of Court to enter default agamst the

Martinez and schedule a hearing to determine damages.

Plaintiff brought this action against the Defendant Abel Martinez as a |

A. INTRODUCTION

IN THE COURT OF COMMON PLEAS
FOR THE 9TH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-8631

PLAINTIFF’S MOTION FOR ENTRY
OF DEFAULT AND REQUEST FOR
HEARING ON DAMAGES

o

z = 8

s .

mm BT
?(_ o cwoma .

: ~Ny 3

o o | =
Defgiﬂimt Abel gty
oY == M F
= RN i
-.-’:JCD . (f.) P a
"€ L3 =

ke

result of injuries suffered in an automobile accident that occurred on October 15, 2008. After an

unsuccessful attempt to serve the Defendant through hiring Privéte Investigator Tom Duncan,

Plaintiff ‘was issued an Order for Publication on April 18, 2011 and published Notice of the

Summons and Complaint in The Post & Courier, The Defendant Abel Martinez did not file a

- responsive pleading or otherwise defend the suit,

Plaintiff is, therefore, entitled to entry of default and a hearing on damages.

B. ARGUMENT AND AUTHORITIES

Rule 55(a) directs the Clerk of the Court to enter default against a party who has not filed

a responsive pleading or otherwise defended the suit. SCRCP 55(a).

Rule 55(b) permits the court to enter default judgment against a party against whom

21




default has been entered. SCRCP 55(b)(1).

Plaintiff meets the procedural requirements for obtaining an entry of default as
- —. _ . demonstrated by attomey Akim A. Anastopoulo’s swom Affidavit of Non-Military service,
attached as Exhibit A.

Plaintiff does not seek affirmative relief against an infant, an incompetent person, or the
State of South Carolina.

Plaintiff published Notice of the Summons and Complaint in Post & Courier on May 5, 9
and 16, 2011, Notice was Pubiished after private investigator Thomas H. Duncan was unable to
find Defendant Martinez. An'Afﬁdavit from Thomas H. Duncan and an Affidavit from The Post
& Courier certifying tﬁeir publication of the Notice of Summons and Complaint in the present
case are attached herein as Exhibits B and C respectively.

- Under SCRCP 12(a), the time for Defendant to respond is thirty (30) days after being
served with process.

Because Defendant Abel Martinez did not file a responsive pleading or otherwise defend,
Plaintiff is entitled to Entry of Default.

Py R R DRCF 202 Yol FNPONIILY BN LT R R0 0 sy e

Plamtlﬁ’ s damagcs are unhquxdated and a hearmg is requested to receive evidence of

3

Plaintiff’s damages.
C. PRAYER
For these reasons, Plaintiff asks the Court to enter a Default against Defendant Abel
Martinez Qnd to schedule an evidentiary hearing to determine Plaintiff’s damages. This entry of
Default and any subsequent Order or Judgment shall not be used against or in any way affect or

deprive any alleged Underinsured Motorist carriers who have appeared in this action raising and

22




litigating any defenses available to them or pursuing any right granted them by the laws of this

state including a full trial.

Respectfully submitted,

h & M
Akim A, Anastopoulo, Esquire
Andrew R. Hart, Esquire
Anastopoulo Law Firm, LLC
2850 Ashley Phosphate Road
Charleston, South Carolina North Charleston, SC 29418 -
ok, N , 2011 (800) 313 2546 :
’ ATTORNEYS FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

- CYNTHIA BALES as Personal
Representative of the ESTATE OF
FRANK BALES

ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)

)
Defendant.. )
)

IN THE COURT OF COMMON PLEAS

CASE NO.: 2010-CP-10-8631

AFFIDAVIT OF NON-MILITARY SERVICE

Personally appeared before me the undersigned aﬁbrney, who first being duly sworn,

deposes and says:

That he is familiar with the provisions of 50 App. Section 520, Civil Relief Act of 1940,

and to induce the Court to enter a default judgfnent against the Defendant, Abel Martinez

represents to the Court that from his file in this matter, and on information and belief based on

o tﬁghereinaﬁer enumerated facts, the Defendant above named is/are not in the Military Service of

the United States and is/are not entitled to the protection of the Civil Relief Act of 1940 and

Amendments thereto. The source of informé.tion on which he bases his belief is as follows:

.Research made by the Law Offices of Akim Anastopoulo and Cynthia Bales, Plaintiff herein.

Akim A. Anastopoulo, Esquire

ATTORNEY FOR PLAINTIFF

Sworm to me this - ( day of ftp‘ ,2011

0?b/ /L(C\:) 5',201-/
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CYNTHIA D. BALES, as Personal

Representative of the Estate of -
FRANK R. BALES,

Plaintiff,

V.

ABEL MARTINEZ MARTINEZ
and the SOUTH CAROLINA
DEPARTMENT OF
TRANSPORTATION,

" Defendants.

e e et St et Naret et vt e Nt N v? Nt Nt N N} Ve N e

PERSONALLY APPEARED BEFORE ME, Thomas H. Duncan, who, being first duly sworn,

swears as follows:

IN THE COURT OF COMMON PLEAS
FOR THE 9TH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-8631

AB
13
nnt

AFFIDAVIT OF THOMAS H. DUN

w3

109 40 W
SNLI?MSI-!W g

1. Thatlam not a party to this action, am over eighteen (18) years of age, a

licensed South Carolina Private Investigator, and have no interest therein.

2. That ! was contracted to locate Abel Martinez-Martinez.

3. Isearched for Abel Martinez-Martinez using private investigative methods and

means and did not locate an address of residence or work.

4. 1searched for Abel Martinez-Martinez using private investigative methods and

means and did notlocate any phone number or email address for contact.

5 1 sgarched fmj Abel Marﬁna-MarFinez using public records and was unable to

locate an address of residence or work or any phone for contact.

6. Isearched the IRB Search Data systems for his name. No results were found.
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7. Isearched the IRB Search Data systems for vehicle tag number or the vehicle he

drove in the 2008 accident. No results were found.

8. Isearched the IRB Search Data systems for the name of the vehicle owner of the

vehicle Abel Martinez-Martinez drove in the 2008 accident. No results were
found,

9. 1searched records of County, State and Federal systems for incarcerated
persons. | found a history of Abel Martinez-Martinez being incarcerated in
Charleston County but their records provided no additional information.

10. I spoke with the North Charleston Police Department, via phone. They were
unable to provide any further.informan‘on on locating Abel Martinez-Martinez.

11.1 wen.t to Abel Martinez-Martinez's last known address at é410 Alston Ave,
Apartment number 5 in North Char!eston._l épnke with current occupant who
advised me that the (current occupant) has lived at that address for about Five
(5) months and was not familiar with Abel Martinez-Martinez,

12, I searched Facebook, Myspace and other social medias with no results.

13. That [ was therefore unable to locate and serve process on Mr. Martinez after diligent
efforts to do so,

14. 1 believe that although I have tried to contact the Defendant with due diligence,

the Defendant cannot be located at this time. -

[signatures on following page]

v e

28

Lol I Rt




and Subscribed before me

« Notary Public for the State}
My Commissfon Expies

l/'

Thomas Dfjncan
Thomas H Puncan Investigations

South Cardlina License 2774

P.0. Box 301
Johns Island SC 29455-0301

T I -, 7 e e
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JUUE J. ARMSTRONG
.. - —ERIG-POULIN—ANASTOPOULO & CLORE, LLC CEERK OF GOBRT
2850 ASHLEY PHOSPHATE ROAD, SUTTE B
NORTH CHARLESTON SC 29418

2000-27143

AFFIDAVIT OF PUBLICATION

@he Post and Convier

State of South Carolina
County of Charleston

-

Personally appeared before me the undersigned advertising
clerk of the above indicated newspaper published in the city
of Charleston, county and state aforesaid, who, being duly
swom, says that the advertisement of

(copy attached)
appeared in the issues of said newspaper on the following
day(s):
05/02/11 Mon PC 05/16/11 Mon CNW

05/09/11 Mon PC
05/16/11 Mon PC
05/02/11 Mon CNW
05/09/11 Mon CNW

at a cost of $513.83
Account# 234012
Order# 522153
P.O. Number:

Subscribed and sworn to before

methis .!iyl day

of W}-‘
AD.____ DD\

NOTARY PUBLIC, S
My commission expires
W O P
"n, 1 n"‘
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ANASTOPOULO LAW FIRM LLC Akim A.Anastopoulo (SC) °  Andrew R. Hart (SC)

ATTORNEYS AT LAW . John 1. Henderson, (SC) John P. Hayes (MI, NC, OK, PA, SC)
Toll Free: (800} 313-2546 .
Facsimile: (800) 313-2546 or (843) 853-2291
Mailing Address: 2850 Ashley Phosphate Rd., Suite B »
North Charleston, SC 29418

Florence Office: 150 W. Evans Street, Florence, SC Reply to the North Charleston Office

September 21, 2011

Charleston County Court of Common Pleas
ATTN: Clerk of Court

100 Broad Street, #106

Charleston, SC 29401

RE:  Cynthia Bales as Personal Representative of the Estate of Frank Bales v. Abel Martinez
and South Carolina Department of Transportation
Case No.: 2010-:CP-10-8631

Dear Clerk of Court:

Enclosed please find the original and three (3) copies of a Motion Cover Sheet, an Order for
Entry of Default and Referral for Hearing on Damages and Plaintiff’s Motion for Entry of
Default and Request for Hearing on Damages in the above reference case. Also enclosed is the
$25.00 filing fee. We would appreciate it if you would file the original and return the clocked in
copies to us in the enclosed envelope.

Thank you for your assistance in this matter.

Sincerely,

Akim A. Anastopoulo

AAA/Klp
Enclosures

Cc: Timonthy Domin
Lisa Reynolds

ADDITIONAL OFFICES
Florence, South Carolina * Greenville, South Carolina
Asheville. North Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CYNTHIA D. BALES as personal
representative of the ESTATE OF
FRANK R. BALES,

Plaintiff,
Vs.
ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION,

Defendants.

vavvvvvvvvvvvwvvv

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO.: 2010-CP-10-8631

P
B e

NOTICE OF APPEARANCE <,
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TO: AKIM ANASTOPOULO, ESQUIRE, ATTORNEY FOR PLAINTIFFS:

NOW COMES Joseph R. Weston, Esquire, and enters an appearance in the above-

referenced action on behalf of Defendant Abel Martinez and requests that all future

correspondence and pleadings in this action also be served on:

Joseph R. Weston, Esquire
Weston Law Firm, P.A.

P.O. Box 1992

Mt Pleasant, SC 29465-1992

Mt. Pleasant, South Carolina

Dated: /2

CERTIFICATE OF SERVICE

This is to certify that I have served counsel for all parties in the
foregoing matter with a copy of this pleading by:
EJ depositing in the U.S. Mail & copy of same in a properly
addressed envelope with adequate postage thereon
O Kend delivery to counsel .

y facsimile and depositing In the U.S. Mail a copy of same
in a properly addressed envelope with adequate postage thereon.

his of, 20Q’_==
o 1177 I

WESTON LAW FIRM, P.A.

L2 —

Jo$eph K. Weston, Esquire

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

P: 843-881-4995

ATTORNEY FOR DEFENDANT MARTINEZ
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JULIE J. ARMSTRONG = \Q
CLERK OF COURT,C.P. 8 G.S. =

::ono AZ’E‘E’Q‘T’OSJ."S%EJQ ‘Sol.:ll‘ag 51805 ’ E g www3.charlestoncounty.org
RETURN SERVICE REQUESTED g E E}

CHARLESTON

H COUNTY B

SOUTH CAROLINA

" (A

JOSEPHR. WESTON

WESTON LAW FIRM. PA

PO BOX 1992

MOUNT PLEASANT SC 29465-1992

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP

Order/Final Order of judgment

CASE NO: 2010CP1008631

Cynthia D As Personal Repres Bales plaintiff, et al VS Abel Martinez Martinez , defendant, et
al

This judgment was entered on the 02th day of March, 2012, and a copy mailed first class on Thursday,
March 08, 2012, to all counsel of record and/or all parties entitled to receive notice,

You may view and download this document at www3.charlestoncounty.org.

&
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2010-CP-10-8631
CYNTHIA D. BALES as personal )
representative of the ESTATE OF )
FRANK R. BALES, )
)
Plaintiff, ) .
' ) DEFENDANT’S NOTICE OF MOTION AND
) MOTION FOR RECONSIDERATION
Vs. ) AND MEMORANDUM IN SUPPORT
ABEL MARTINEZ and SOUTH ) . =
CAROLINA DEPARTMENT OF ) o oS =
TRANSPORTATION, ) rm i iy
) PR 2 ==
Defendants. ) oz o [
) gg x M
ST -~ I
TO:  AKIM ANASTOPOULO, ATTORNEY FOR PLAINTIFF: 2% -
. ) w0

PLEASE TAKE NOTICE that Defendant Abel Martinez, by and through his
undérsigned counsel, will move before the Honorable Kristi L. Harrington, pursuant to South
Carolina Rules of Civil Procedure 52 and 59, at such time and place as the court may appoint, for
reconsideration and ar;lendmént of the Court’s default judgment entered in favor of the Plaintiff
on March .2’ 2012, on the grox;nds that the Court awarded the 4Plaintijfff; ;:énain damages which are
not available to Plaintiff under the applicablée law or were otherwise not supported by the |

evidence, as set forth in detail in the Defendant's memorandum in support which is set forth

- below.

Defendant will further rely upon the pleadings filed in this matter, the exhibits attached to
Defendant’s motion, any affidavits that may be necessary, the arguments of counsel, and any

other matters deemed appropriate by the Court.

PLEASE BE PRESENT TO DEFEND IF SO MINDED.
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MEMORANDUM OF LAW

Al PROCEDURAL HISTORY -

This case came before the Court on January 11, 2012 with regard to the Plaintiff’s motion
for entry o_f a default judgment. On March 2, 2012, the Court entered its Order for a default
judgment in favor of the Plaintiff, awarding damages totaling $1,900,000.00. A copy of that
Order is attached as Exhibit A. The Court mailed notice of the entry of the default judgment to
the parties on March 8,2012. A copy of the notice of mailing is attached as Exhibit B.
Defendant then timely filed this motion for reconsideration within the ten day period provided by
. South Carolina Rules of Civil Procedure 59 and 52 following receipt of written notice of entry of
the Order. |

The Defendant requests that the Court reconsider its defaulé judgmer;t order in three
respects. First, Defendant requests reconsideration of the inclusion of damages based on a
ﬁndir;g of the Plaintiff’s Aecedenl’s “life value®, on the grounds that “life value” is nota
recognized or accepted category of damage in South Carolina in a wrongful death case. Second,
Defendant asks the Court to reconsider its award of $200,000.00 in punitive damages, on the
grounds that the evidence submitted at the dgfault damages héa;iné as to the Defendant’s actions
do not support the punitive damages finding. Third, the Defendant requests reconsideration of
the Court’s a'llowance of interest added to the decedent’s pre and post trial wages.

B. ARGUMENT

I “Life value” is not a recognized or recoverable item of economic damage in a
wrongful death case

At the default judgment hearing, Plaintiff presented testimony from Clyde Hiers as an

expert with respect to the Plaintiff’s economic losses. Among other things, Mr. Hiers testified to
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what he characterized as a loss of $417,046.00 for the “life value” of the Plaintiff’s decedent.
The “life value” assessment was likewise set forth in Mr. Hier’s report, which was introduced
into evidence by the Plaintiff. A copy of that report is attached heéreto as Exhibit C. Mr. Hiers
testified that he based the “life value” figure on authority set forth in two court decisions, the

South Carolina Federal District Court’s decision in McNeill v. United States, 519 F. Supp. 283

(D.S.C. 1981) and a New Hampshire Supreme Court case captioned Marcotte v.

Timberland/Hampstead School District, 733 A.2d 394, 143 N.H. 331 (N.H. 1999). In response, ST

Defense counsel argued that an award for the “life value” of the decédent is not a recognized or
accepted category of pecuniary damage in South Carolina in a wrongful death case, and urged the
Court to reject any damages based upon the “life value” argument. The Court subsequently
awarded Plaintiff tﬁe exact :amount of the pecuniary damages asserted by Mr.'Hiers, which
included the “life value” figure of $417,046.00.

The seminal case in South Carolina as to the damages allowed in a wrorigful death action

is Ballard v. Ballard, 314 S.C. 40, 443 S.E. 2d 802 (1994). In that case, the South Carolina

Supreme Court stated that a Plaintiff in a wrongful death case may seek recovery for damages
sustained by the decedent’s beneficiaries, including pecuniary loss, mental shock and suffering, -
wounded feelings, grief; sorrow, and loss of society and companionship. The case makes no
mention of allowing pecuniary damages based on a loss of the decedent’s “life value™. The
Defendant’s research has likewise failed to reveal any South Carolina case where the Court
allowed or recognized “life value” as being a recoverable category of pecuniary loss in a
wrongful death case.

The cases cited by the Plaintiff’s expert are not on point and do not provide a basis for a

“life value” award in a wrongful death case. The South Carolina Federal District Court case
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cited, McNeill v. United States, 519 F. Supp. 283 (D.S.C. 1981), is first and foremost not a

wrongful death case. Nowhere in that decision is there even any discussion of the permissible
damages in a wrongful death action. To the contrary, the McNeill case is a negligence case
wherte the court ruled that a living Plaintiff whose life expectancy was shortened due to an inj ury
was entitled to damages for the loss he would endure as a result of his shoxfened life span. S19F.
Supp. 289. The allowance of damages for the Plaintiff’s shortened life span was, jn other words,

based upon a personal loss to the Plaintiff himself. , ‘ - -

A personal loss such as the one discussed by the court in McNeill has no application in a
wrongful death case, as a wrongful death action is based not on personal losses sustained by the
decedent, but rather on the economic and emotional harm suffered by the decedent’s
beneficiaries. S.C. Code § 15-51-20; Ballard, supra, at 314 S.C. 41, 42 (damages recoverable for
wrongful death are the damages sustained by the statutory beneficiaries). Personal damages
sustained directly by a decedent priof to his death, for things such as pain, suffering, mental
anguish or loss of enjoyment of life, would instead only properly be asserted in a survival action:

Unlike actual damages in a wx:ongful death action, actual damages in
a survival action are awarded for the benefit of the decedent’s estate
rather than for the family... Appropriate damages in survival actions
include those for medical, surgical, and hospital bills, conscious pain,
suffering, and mental distress of the deceased.

Scott v. Porter, 340 S.C. 158, 530 S.E.2d 389 (Ct. App. 2000)[citations omitted].

Because only survival actions allow for recovery of a decedent’s personal damages, any

claim that the McNeill type of lost life expectancy damages should extend to a case involving a
decedent, as opposed to a living Plaintiff, would necessarily have to be asserted as part of a
survival action, not a wrongful death case. The Plaintiff in the instant case has not brought a-

survival action, nor was there any testimony or even argument introduced at the default damages
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2. There was insufficient evidence presented to_justify the Court’s award of
punitive damages

The Plaintiff a]leged at the damages hearing, without introducing any eyewitness testimony
or direct evidence to support her allegations, that the Defendant ran a red light and was speeding at
the time of the accident, and also that the Defendant did not have a valid driver’s license when the
accident took place, The Plaintiff further asserted that the Defendant pleaded guilty to an

‘unspecified citation received as a result of the accident. Defense counsel ;rgued that the conclusory
al]égations offered by the Plaintiff as to what she asserts happened in the accident, without any

eyewitness testimony or di.rect evidence to support hér allegations, was insufﬁciént to support an
award of punitive damages, or at the very least any significant award of the same. The Court
subsequently awarded the Plaintiff $200,000.00 in punitive damages in its default judgment Order.

While it is true that allegations in the Complaint as to liability are deemed admitted for
pﬁrposes of a default damages hearing, the lack of any eyewitness or direct evidence in this case as
to the Defendant’s actions fails to support an av;/ard of $200,000.00 to the Plainti'ﬁ‘".

The South Carolina Supreme Court’s decision in Gamble v. Stevenson, 305 S.C. 104, 406

S.E.2d 350 (1991) is relevant to the punitive damage issue in ltHis case, as it sets forth a number of
facfors that a Court may consider in any polst'-trial review of the merits of a punitive damage award

“by ‘ajl.lry. The factors set forth by the Suércme Court in Gamble are: (1).defendant’s degree of
culpability; (2) duration of the conduct; (3) defendant’s aware.ness or concealment; (4) the existence
of similar past conduct; (5) likelihood the award will deter the defendant or others from like conduct;
(6) whether the award is reasonably related to the harm likely to fesult from such conduct;

(7) defendant’s ability to pay; and (8) other factors deemed appropriate. Gamble at 305 S.C. 111,
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hearing to indicate that there was any conscious pain or suffering by the Plaintiff's decedent
following the accident with the Defendant. As such, the Plaintiff’s assertion of a claim for loss

of “life value” in this wrongful death case, based on the McNeill decision, is without legal

Justification and therefore the Court’s award of $417,046.00 for loss of the decedent’s “life
value” should be subtracted from the default judgment amount.
The New Hampshire case cited by the Plaintiff’s expert, Marcotte v.

Timberland/Hampstead School District, likewise has no bearing on this case whatsoever. First,

" as a New Hampshire case, it does not establish South Carolina law nor does it have any,
precedential effect on tﬁe South Carolina courts. Second, the Court in Marcotie allowed for
recovery of what it termed “loss of life” damages in a wrongful death case involving a child, but
only because the Court found that the New Hampshire wrongful death statute exprg;sly allowed
for recovery of such damages: |

The plain language of RSA 556:12 establishes that where the
decedent’s death “was caused by the injury complained of in the

LI 14

action”, “the probable duration his life but for the injury” may be .
considered as an element of damages in addition to the other
enumerated damage elements.

s st e L e N
Marcotte at 733 A.2d 400. The fact that New Hampshire’s statute expvress]y al lovx;s for _suéh damages
ha§ no bearing on what the South CarolinaAs.tatutes and case law provide to Plaintiffs in this state.
As previously noted, neither South Carolina’s wrongful death statute nor the cases applying and
interpreting that statute have established any right of recovery for pecuniary loss for the decedent’s

“life value”. For this additional reason, the Court should revise its default judgment order to remove

the $416,046.00 awarded to the Plaintiff for loss of the decedent’s “life value™.
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Applying the Gamble factors to the instant case, the evidence presented by the Plaintiff fell

far short of showing actions on the part of the Defendant indicating a degree of culpability that would
justify an award of $200,000.00 in punitive damages. For example, Defendant would assert that
there is a far cry between a Defendant who fails to stop at a light because he is momentarily
distracted, versus a Defendant who fails to stop at a light because he is heavily intoxicated. There
would also be a very significant difference between an accident caused by a Defendant traveling one
mile an hour over the speed limit, versus one traveling 50 miles an hour over the posted limit. While
the Plaintiff claims that the Defendant was speeding and ran a red light, she presented no evidence
to directly support those‘allegations, and as a result there is nothing before the Court which would
aid the Court in performing a meaningful analysis as to many of the factors described by the South
Carolina Supreme Court in Gamble. »

Based on the forgoing, the Defendant would request that the Court amend the default
judgment to remove the punitive damage award or, in the alternative, that the Court substantially
reduce the punitive damage award to -reﬂect tile lack of evidence to support the current amount

awarded.

3. The Plaintiff is not entitled to an award of interest added to the loss of income

At the default damages hearing, Plaintiff’s expert admitted that he added 3% interest to the
figures for the lost income pre and post trial. Hchver, he also admitted that all of his calculations
as to lqst wages assumed that all of the decedent’s income was required to pay ongoing expenses,
and that nothing remained for investment purposes. Defense counsel therefore argued that the
inclusion of 3% interest was inappropriate, as there was no evidence before the Court that any, let
alone all, of the decedent’s income would have becn available for any uses that would have earned

interest on those funds. By awarding the Plaintiff exactly the amount of pecuniary damages urged
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by Plaintiffs expert, the Court has evidently included the 3% interest in its calculation of the
Plaintiff’s damages.

As stated at the hearing, there is no legal basis upon which the Plaintiff’s expert can arbitrarily
édd interest to the putative lost wages, when there is no evidence that the decedent himself earned
such interest. Plaintiff’s expert instead agreed that his analysis assumed the exact opposite, namely
that there was in fact no opportunity for the decedent to earn interest because all of his wages were
utilized to pay the decedent’s bills and obligations. Defendant would therefore request that the
Court’s default judgment be amended to remove any amounts awarded to the Plaintiff for interest on
the decedent’s wages.

CONCLUSION
For all of the reasons set forth al.)ove, Defendant respectfully requests that the Court

reconsider and amend its default judgment Order in the manner and particulars herein described.

WESTON LAW FIRM, P.A.

Dated: /57, 9
3/ / : Jés?ph R. Weston, Esquire

P.O. Box 1992
Mt. Pleasant, SC 29465-1992
(843) 881-4995
.ATTORNEY FOR DEFENDANT ABEL

CRRTIFICATE OF SERVICE sy JIARTINEZ
This is to certify that I have served counsel for all parties in the - Ha’f"ﬂdfﬂf\.
forggGing matter with a copy of this pleading by: i

depositing in the U.S. Mall & copy of same in a properdy
addregs€d envelope with adequate postage thercon
O pdnd delivery to counsel

by facsimile and depositing in the U.S. Mail a copy of sams
in a properly addressed envelope with adequate postage thereos.

ms_f;ﬁ.i Et Mafch 2002
By
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Rule 11 Certification
The undersigned hereby certifies pursuant to SCRCP 11 that he did not consult with
opposing counsel prior to the filing of this motion as consultation could not be timely held and

would serve no useful purpose.

WESTON LAW FIRM, P.A.

Dated: ?/3//7,——
Joseph R. Weston, Esquire

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

(843) 881-4995

ATTORNEY FOR DEFENDANT ABEL
MARTINEZ
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS

) FOR THE 9TH JUDICIAL CIRCUIT
'COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631

) =
CYNTHIA D. BALES, as Personal ) , e = 4N
Representative of the Estatc of ) =% f‘% E2 -
FRANK R. BALES, ) E\D - % T

) B A

Plaintiff, ) FINAL JUDGMENT\ 92 = ‘'~
o5 =

) 2% T

V. ) a’é ‘é
. ) o

ABEL MARTINEZ MARTINEZ ) \
and the SOUTH CAROLINA ) Y
DEPARTMENT OF )
TRANSPORTATION, )

)

Defendants. )
)

THIS MATTER is before the Court on Plaintiff's Motion for a determination of
unliqudated damages following Defendant Martinez-Martinez’s default. A hcaring was
conducted before the South Carolina Court of Common Pleas for the Ninth Judicial Circuit on

- January 11, 2012. Attorncys for both parties werc present at the call of the case as was the
Plaintiff and Plaintiff’s witmesses. Also present was counsel for an alleged applicable uninsured
motorist carrier(s). The Defendant did not make an appearance. Following Defendant’s default,
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil
Procedure for a determination of Plaintiff’s unliquidated damages. After hcaring testimony and
receiving evidence on the record, and for the reasons more fully articulated below, T determine
and enter judgment for the Plaintiff in the amount of $1,900,000.00 against Defendant Abel
Martinez-Martinez. . '

~ FACTUAL/PROCEDURAL BACKGROUND

PlaintifP’s husband, Frank R. Bales, was killed as a result of an auto/motorcycle collision
that occurred on October 15, 2008, According to Plaintiff’s Complaint, Defendant Martinez-
Martinez disregarded a traffic signal, causing Defendant’s vehicle to strike and fatally injure Mr.
Bales. Following this accident, attorneys for the Plaintiff initiated this action which was served
upon Defendant Abel Martinez-Martinez on May 16, 2011.

Defendant Martinez-Martinez failed to file any responsive pleadings with this Court or
otherwise defend in this action. Plaintiff moved for an entry of default, which was signed
October 4, 2011, and asked this Court to schedule a hearing to determine and enter judgment
upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant’s last
known address and filed proof of the same with the Clerk.

W
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LAW/ANALYSIS

. In a wrongful death action, the decedcnt’s beneficiaries are entitled to recover all
damages, present and prospective, which are naturally the proximate consequence of the
wrongful act, including; pecuniary loss, mental shock and suffering, wounded feelings, grief and
sorrow, loss of companionship and deprivation of the use and comfort of the deceased's society,
including the loss of his experience, knowledge, and judgment in managing the affairs of himself
and of his beneficiaries. Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972). Decedent’s life
expectancy for purposes of calculating future lost earnings and damages must be determined
pursuant to S.C. Code Ann. § 19-1-150. In situations where the defendant’s actions show willful,
wanton, intentional or malicious intent, Plaintiff may also seek to recover punitive damages,
provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C.
Code Ann. § 15-33-135.

Plaintiffs’ decedent suffered fatal i mJurles as a result of Defendant’s negligence. Plaintiff
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial
planner, and ccrtified forensic financial analyst. Mr. Hiers was qualified as an expert in lhe field
of economic loss calculation without objection.

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries,
sustained a present value economic loss of $1,502,166.00. Mr. Hiers lestified that this
calculation was based upon the present adjusted value of Mr. Bales® lost pre-trial income; lost
pre-trial fringe benefits; lost post-trial income; lost post-trial fringe benefits; lost anticipated
household services (based upon statutory life expectancy); and estimated life value (based upon
statutory life expectancy). Mr. Hiers also testified that Mr. Bales' historical medical costs and
personal income abated were subtracted from the total economic loss.

Mr. Hiers further testified that his estimate was on the conservative side. He stated that
income and benefits were calculated at a retirement age of 65 and were not adjusted to take into
account possible futurc promotions or increases in pay. The Courl finds Mr. Hiers’ calculations
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these
conclusions to a reasonable degree of professional certainty, using methods and calculations
generally recognized in his field.

Mr. Hiers’ economic loss calculation did not include any amounts for mental shock and
suffering, wounded feclings, grief and sorrow, loss of companionship, or deprivation of the use
and comfort of the deceased's society, including the loss of his experience, knowledge, and
judgment in managing the affairs of himself and of his beneficiaries.

The Court also heard testimony from Cynthia Bales, decedent’s wife and the
representative Plaintiff in this action. Mus. Bales testified that her husband’s death had a severe
and negative impact on her and their minor child. Mrs. Bales testified that she was having
trouble living life without her husband whom she referred to as her “soul mate.” She testified
that both she and her minor child were required to undergo grief and other counseling to deal
with the consequences of Decedent’s death. Based on this testimony, it is clear to the Court that
the Decedent’s beneficiaries have suffered a great deal of mental shock and suffering, wounded
feelings, grief and sorrow, foss of companionship and deprivation of the use and comfort of the
deceased's society.

Finally, because the Defendant is in ‘default, the Court must deem all allegations in
Plaintiff’s Complaint as admitted. Plaintiff has alleged that Defendant’s acts were willful,
wantaon, and/or reckless. Plaintiff has alleged that Defendant Martinez was driving without a
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valid license and that he dis-regarded a traffic signal at a high rate of speed, Accordingly,
Plaintiff argues she is entitled to punitive damages.

The Court has heard testimony from Decedent’s wife and her economic loss expert and
has received on the record evidence and testimony of funeral bills, lost wages, and other
damages. Based on this record, and consistent with the statutory and common law of South
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

That the Defendant, Abel Martinez-Martinez, failed to submit a responsive pleading or
otherwise defend this action within thirty days of service upon him of the Summons and
Complaint, and is in Default.

) That The Plaintiff, and decedent’s statutory beneficiaries suffered and were otherwise
damaged as a result of the actions of the Defendant.

That Defendant’s acts and omissions show willful misconduct, malice, wantonness and
an entire want of care, raising a presumption of the Defendants’ conscious indiffcrence to the
consequences of such acts and omissions. :

That because of the Defendant’s acts and omissions and the proximate harm resulting to
Plaintiff and decedent’s beneficiaries, Plaintiff and decedent’s beneficiaries are entitled to
punitive damages in order to punish and penalize the Defendant and to deler thc Defendant and
others from similar behavior. .

IT IS THEREFORE ORDERED that Default be entered against Defendant and that he
be held fully liable for the Plaintiffs’ damages.

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1,700,000.00 in actual
damages for their injuries.

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $200, 000.00 in pumtlvc

A3 S b T Riyiiy

ddmages

IT IS HEREBY ORDERED, ADJUGED, AND DECREED THAT DEFENDANT
ABEL MARTINEZ-MARTINEZ IS AND BE FULLY LIABLE FOR PLAINTIFF'S
DAMAGES AND SHALL PAY UNTO DECEDENT’S BENEFICIARIES THE SUM OF
$1,900,000.00.

IT IS SO.ORDERED.

This ! day of March, 2012

Ninth Judmal Circuit

30f3
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JULIE J. ARMSTRONG

CLERK OF COURT,CP &GS . .
100 BROAD STREET, SUITE 106 ﬂ
CHARLESTON, SC 29401-2258 E = www3 charlestoncounty org

RETURN SERVICE REQUESTED {E E

CHARLF.SI'ON
H COUNTY B

————
SCUTH CARDUINA

® ARV

JOSEPH R WESTON

WESTON LAW FIRM, PA

PO BOX 19892

MOUNT PLEASANT SC 29465-1992

NOTICE OF ENTRY OF JUDGMENT/ORDER PURSUANT TO RULE 77 SCRCP
Order/Final Order of judgment

CASE NO: 2010CP1008631

Cynthia D As Personal Repres Bales , plaintiff, et al VS Abel Martinez Martinez , defendant, et
al ‘

This judgment was entercd on the 02th day of March. 2012, and a copy mailed first class on.Thursday,
March 08, 2012, 10 all counse! of record and/or all parties entitled 1o receive notice.

You may view and download this document at www3.charlestoncounty org,.
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, Jan 10, 2012 11:23AM _ ' No.2127 P 1

v Preliminary Celculation of Economic Loss
Cynthia D, Bales-
As Personal Representative of The Estate of Frank R. Bales
V. .
Abel Martinez Martinez et al

In The Court of Common Pleas
For The Ninth Judicial Circuit

Civil Action No.: 2010-CP-10-8631

Clyde L. Hiers, CPA, CFP, CFFA, MS. (Tax)

January 10, 2012
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Jan. 10. 2012 11:23AM No. 2127 P

Clyde L. Hiers

1, Clyde L. Hiers, am a Certified Public Accountant who specializes in the
provision of damage analyses in commercial and personal litigation matters. 1
have been retained by Akim A, Anastopoule, Esquire of the Anastopoulo Law
Firm to calculete the economic loss of The Estate of Frank R. Bales resulting
from a wrongful death occurring on QOctober 15, 2008,

Quslificat
I am a Certificd Public Accountant licensed in South Carolina and

Californis. Iam also a Certified Financial Planner and a Certified Forensic
Financial Analyst and have had extensive training in business valuations and

- foreusic analysis. [ have a Bachelors Degree in Accounting from Cherleston

Southern University and a Masters Degree in Federal Taxation from
Californie State University. In addition to being a practicing CPA for over 35
years, I have also been a Professor at The Cxtadel and the College of
Charleston for over 20 ycars

1 have been qualified to tmtlfy as an expext witness by report, affidavit,
deposition, and trial testimony in numerous venues including Family Count,
Prabate Court, Small Claims Court, The Court of The Master in Equity, Court
of Common Pleas, United States District Court, and the United States
Banknuptey Court. I have testified in these various courts in South Carolina,

Georgie, North Carolina, Virginia, Arizona and Massachusetts,

My Curriculum Vitae and my case matrix are attached bereto as Exhibits 1
and 2. My fee for this engagement is $206 per hour. .

Personal Chemacter

As demi]ed in my Curriculum Vitae, I am Past President of the National
Association of Accountants and Past President of the Daniel Isiand Rotary
Club. I wes a two time member of the Year of the NAA and was also
Rotarian of the Year. Other Rotary honors include the designation of the Paul
Harrls Fellow.

- I am also an Elder in the Presbyterian Church and have been the Treasurer
of the Second Presbyterian Church for the past 9 years. [amalso a
Commissioner of the Charleston Atlantic Presbytery. Additionally, 1am
active in Habitat for Humanity, Special Olympics, and the Susan Komen
Breast Cancer Foundation.
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Jan 10, 2012 11:23MM No. 2127 P. 12

CLYDE L. HIERS, CPA, CFF, CFFA, M.S. {Tax)

225 Seven Farms Drive
Suite 202
. Daniel Island, SC 29492-8353 .
(843) 849-3493 (843) 471-1501 clydehiers@aol.com
Telecopicr  www.clydchiers.com Cybermail

This report had been preparcd in accordance with the Federal Rules of Civil
Procedures 26 (a}(2)(B) for the confidential use of the litigants, their attorneys, the
epplicable trial forum, and any appellate courts having jurisdiction over this matter. This
report is in no way intended to indicate legal liability on behalf of either party. The
ultimate liability, if any, is a question of law which will be determined by this

. proceeding. . ,

In connection with thesc calculations and proceedings, I certify that I do not have
any past, present, or contemplated future interest in the litigents or their stiomeys, or any
other interest in this litigation that might tend to prevent the rendering of & fair and
unbissed determination of the alleged cconamic damages. Additionally, I declare that my
fee for this engagement is in no way contingent upon the outcome of the Htigation or the
amount of the monetary award received.
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ici Testt

If called as a witness at deposition and/or trial, I will testify that The
Estate of Frank R. Bales has sustained economic losses with a present value
inthe following amounts as of the anticipated trial date:

Lost Income-Pre Trial $136,579
Lost Fringe Benefits-Pre Trial 75.569
Historical Medicel Costs TBD
Lost Household Services 31,206
Total Pre Trial 243,354
Lost Income-Post Trial ) 430,329
Lost Fringe Benefits-Post Trial 223,341

Lost Household Services 241,527
Personal Consumption Abated o (53,431)
Life Value 417,046

Total Post Trial 1,258,812
Total Economic Loss $1,502,166

R jon of Right to Amend

In the event additional documents and/or d:scovery material is made
available to me after the submission of this report, I respectfully reserve the
right to amend this writing, as appropriete.

Re Imon

In addition to the substance of the foregoing discussion, my testimony at -
the hearing may also include rebuttal testimony, as required. A

Trial Exhibits

Selective information from this report may be incorporated into
demonstrative exhibits for the purposes of trial testimony.

Prior Testimony
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Over the past four years, I have testified by deposition and/or trial in the
following matters as shown on the Case Matrix, attached as Exhibit 2.

Publicati

Publications within the past ten years are shown on the Curticulum Vitae,
attached as Exhibit 1.

Clyde L. Hiers, CPA, CFP, CFFA, M.S. (Tax) -
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No. 2127 P.

Assumptions and Limiting Conditions

Estate of Frank R. Bales v. Abel Martinez Martinez

The celculation of the economic loss is subject to the following assumptions and
limiting conditions:

1

Information regarding lost wages, fringe benefits and medical
impairment is based on information provided by the plaintiff, his
attorney and/or other experts retained by the plaintiff.

No attempt has been made to verify the accumcy and/or authenticity of
statements or documents,

The calculations are based upon the assumption that all relevant
information has been provided to me. No lisbility is assumed for
withheld information or information otherwise not made available,
whether intentionsl or unintentional.

The calculations are valid only for the report date.

The calculations are besed upon the best information available as of
the report date. Calculations are subject to change if better and/or
different information becomes available.

Possession of the report, or a copy thereof, does not carry with it the
right of publicetion, nar may it be used for eny purpose by anyone
other than the litigants, their attorneys. The applicable trial forum, any-
appellate courts having jurisdiction over this matter,
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Documents

In preparing this expert report, I have considered the following
documents:

1. Life expectancy table from Title 19, South Carolina Code of Laws

2. 2011 Annual Yearbook of Tbbotson Associates, Stocks, Bonds, Bills
and Inflation, Chicago, Mllinois

3. Summeons and Complaint filed by Akim A. Anastopoulo on October
72010 with the Court of Common Pleas for the Ninth Judicial Circuit

4. Federal income tax returns filed for the years 2005, 2006, 2007 and
2008 for Frank R. Bales and Cynthia D. Bales
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Estate of Frank R. Bales

Economic and Financial Data
1. Date of Birth 09-10-1958
2. Gender Male
3. Date of Death 10-15-2008
4, Age at Date of Death 50.10 years
5. Life Expectancy at Date of Desth 28.96 years
6. Pre Accident Barnings $37,484
7. Post Accident Eatnings $0
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JoseprH R. WESTON™

WEsTON Law FirMm, P.A.
761 JOHNNIE DODDS BLVD , STE 100
PO BOX 1992

E-mAIL’
MT PLEASANT, SOUTH CAROLINA 29465-1992

JWESTON@WESTONLAWFIRM COM
JoHANNA S. GARDNER

SaraH L. FrRacaLe ' TELEPHONE (84.3) 881-4995
+SC CERTIFIED MEDWTOR & ARBITRATOR

e -2 e

JGARONER{DWESTONLAWFIRM COM

SFRAGALE@WESTONLAWFIRM COM
FacsiMILE (843) 881-4009

March 15,2012

VIA HAND DELIVERY: .

The Honorable Tulie J. Armstrong
Clerk of Court Charleston County
100 Broad Street, Suite 106
Charleston, SC 29401

¢

Re:

Cynthia D. Bales as personal representative of the Estate of Frank R.
Bales v. Abel Martinez & SC DOT

Case No.:2010-CP-10-8631

Dear Ms. Armstrong:

Please find enclosed for filing the original and one copy of Defendant Abel Martinez’s
Notice of Motion and Motion to Reconsider the Default Judgment Order entered on March 2,
2012 in the above-referenced matter. 1 have also enclosed a Motion Cover Sheet and check for
$25.00 for the filing of this matter. Once the enclosed motion has been filed with the Clerk of
Court, please return a clocked-in copy to the bearer of this letter.

By copy of this Jetter I am hereby serving Plaintiff’s counsel, Akim Anastopoulo, and

counsel for the UIM carrier, Timothy Domin, with a copy of this motion. In addition, by copy of

this letter I am also serving a copy of this motion on The Honorable Kristi L. Harrington, who
issued the Default Judgment Order. '

Please feel free to contact me with any questions you may have. Thank you for your
attention to this matter.

With kind regards, | am

Respectfully,

Joseph R. Weston

JRW/bbk

Enclosures

cc: Akim Anastopoulo, Esquire (w/enclosures)
Timothy Domin, Esquire (w/enclosures)
The Honorable Kristi L. Harrington (W/enclosures)
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STATE OF SOUTH CAROLINA
COUNTY OF C\(\ar (z_em

Cun"i’h j7 ﬁs\es 85 @jcm\ (wresm’esl'UL
[} Plaintiff 0‘:‘\’\(\1 E;*.&\,e O{Tranv\‘ﬂ ?.B\CS

v

%\_fwja&nez a0ck S0 Dot

[ PlaiauiT’s Atorney Defendsnt’s Attorney”

o . Bar No. ___beA}g?igr_\____‘ BarNo
Address ) Address .0, Box 1182

w 1HE Nioth Mudicial Ciceui d
CASE NO.

A0 - P - 10 - s

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

L e N e

_Nerth Charlestan & MY ,ﬂgaiaai SC 29905 - (393
phone Bdd-loiy- -863% fa\ - 4. A5Y(, phone. $Y43 -RKl Qﬁii ta\ 89&-&?] - 4009
e-mail her e-mail " her

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 11T)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I1 and III)

SECTION I Hearing Information J
Nature of Motuon _/]é/7n -@( ferowg,/amﬁf,_-, SF Aofavlt ;\//r-‘-nl’ o TR
Esumated Time Needed 30 miautes Court Reporter Needed MYES / TINO

.. SECTION II: Motion/Order Type
Wrmen motion anached
Form Mouon/Order

I hereby move for rehiefdi act "TAs courl as set forth n the attached proposed order
- Sig Date/subnuited

natM' KLuorney for [ Iplainufi/ [ Defendant
SECTION III: Motion Fee

EAID - AMOUNTSR, 08 .
JEXEMPT [ Rule to Show Cause in Child or. Spousal Support - o
{check reason) [ Domestic Abuse or Abuse and Neglect _ , ) e
[ Indsgent Staus ~ [] State Agency v Indigent Parr)
[[] Sexually Violent Predator Act D Post-Conviction Reliefl
{_] Mouion for Stay in Bankrupic:.
(] Mouwon for Publicavon ] Mouon for Execution (Rule 69, SCRCP)
[2) Proposed order submutted at request of the court, or,

reduced 10 writing from moton made 1n open count per judge’s isructions
Name of Court Reporter

{"] Other

JUDGE'S SECTION
{73 Motton Fee 1o be paid upon liling of the aitached
order JUDGE

[ Other

| CODE Date
CLERK'S VERIFICATION

Date Filed

Coliected by

! (] MOTION FEE COLLECTED:
' ) CONTESTED - AMOUNT DUE

SCCAs233 (11/03)
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

CYNTHIA D. BALES as personal

representative of the ESTATE OF FRANK )

R. BALES,

Plaintiff,
vs.
ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION

Defendants.

) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL CIRCUIT
) CASE NO.: 2010-CP-10-8631

o

) -

)
=

)  MOTION FOR RELIEF FROM DEEAULPRN -

) JUDGMENE © %

Z o
) e A (
2- B

) e

) oz 3 O.
Z X )

) “%

g \

)

COMES NOW Defendant Abe! Martincz Martinez (hereinafier "Mr. Martinez"), by and

through his undersigned attorneys, and respectfully submits this Motion for Relief from the

Order for Default Judgment filed on March 2, 2012 pursuant to South Carolina Rule of Civil

Procedure 60(b). Mr. Martinez respectfully requests relief from the Order of Default Judgment

on one or more of the following grounds: (1) mistake, inadvertence, surprise, or excusable

neglect and/or (2) fraud, misrepresentation, or other misconduct of the Plaintiff. Mr. Martinez

respectfully requests an expedited hearing on this Motion for Rplief from Default Judgment

This motion is supported by the pleadings and discovery in this case, applicable statutory

and case law, and .the supporting memoranda and affidavits which are being filed

contemporaneously with this motion and which may be filed with the Court prior to the hearing

on this Motion. Please find attached to this Motion the original Affidavit of Phillip Florence, the

original Affidavit of Tercsa Miller, and the original Affidavit of Katherine W. Sullivan,

Signature Page to Follow
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Respectfully submitted,
CARLOCK, COPELAND & STAIR, LLP

' o M

R. MICHAEL ETHRIDGE

40 Calhoun Street, Suite 400 State Bar No. 16892
Charleston, South Carolina 29401-3531
843-727-0307 KATHERINE W. SULLIVAN

State Bar No. 78202

Attorneys for Defendant Abel Martinez

2.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASENO.: 2010-CP-10-8631
)
CYNTHIA D. BALES as personal ) '
representative of the ESTATE OF FRANK ) CERTIFICATE OF SERVICE'_,
R.BA 2,
. ) 5 2 % o
Plaintiff, ) L e ‘'l
. 32 )
) 3 o
VS, ) gﬂ% % O
) 5 @
ABEL MARTINEZ and SOUTH ) &2, “Q
CAROLINA DEPARTMENT OF ) Az, S
TRANSPORTATION )
)
Defendants. )

I hereby certify that [ have this day served a copy of the within and foregoing Notice of
Appearance upon all parties to this matter by depositing a true copy of same in the U.S. Mail,
proper postage prepaid, addressed to counsel of record as follows:

Akim Anastopoulo, Esq. Joseph Weston, Esq.

2850 Ashley Phosphate Rd., Suite B Weston Law Firm, P.A.
Charleston, SC 29418 P.O. Box 1992

i Mt. Pleasant, SC 29465-1992
JJ Anderson - '
Lisa Reynolds
Anderson Reynolds & Stephens, LLC
P.O. Box 87
Charleston, SC 29402

This&w day of April, 2012.

KAy 40 Udendlond_

Kathy Jo Werltland
Paralegal to Katherine W, Sullivan

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401-3531

2972177v |
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ANASTOPOULC LAW FIRM ‘ Alsim A Anastopoul {5C) Andrew R. Hart (3C)

ATTORNEYH AT LAW .. David 2. Holek, (5, OH) John P, Kuyes (M1, KC, OK, PA, ¢}
Toll Free: (800) 313-9546 '
Racaimile: {800} 313-2%46 or (8:43) 853-2291 -
Malting Address: 2830 Ashicy Phosphints Rd., Suite B
Narth Charleston, SC 29418 '

l Florenea Office: 1560 W, Evans Btnct.'l?lmce, sC ] Reply to the North Charleston Office
May 11, 2010

;|  Phillip Florence

’ Turner Padget. Graham & Laney

A Post Office Box 22129
Charleston, SC 29413

RE:  Estate of Frank Bales v, Abel Martinez-Martinez et al,
Case No,: 2010-CP-10-8631

Dear Phillip:

As you know, my firm is now handling this master for the Estate of Frank Bales. Per your
request, I have enclosed a copy of the substitution of counsel Order to this effect.

! To date, there has been no settlement agreement in this case, Plaintiffs prior counsel made an
I offer of settfement within policy limits by letter dated September 9, 2010, Your clieats failed to
‘} respond lo this correspondsnoe forcing Plaintiff to withdraw the offer and file sut,

Pleasc be advised that Plaintiff will hereafter not settle, Plaintiff will proceed to & verdict and
w will seek to Ievy and execute on any excess judgment obtained pursuant to Tyger River Doctrine
ageinst your olient for failing to accept our previous offer, .

- N
i - X

v At this time, the Post & Courler is in the process of perfecting sérﬂée on Mr. Martinez and the
. affidavit of publication will be forwarded to your office once complete. I have also encloseda
" conrtagy copy of thie Summons and Complaint for your review,

If you should have any questions, please do not hesitats to contact us.

Sincerely,

[ &

Akim A. Anastopoulo

ADDYTIONAL OFF{CER
¥lorenves, South Curclina ¢ Groeuville, South Carslinn
Ashaville. Narth Caraling

64




Y2/vd/v1l  13:4d9 gygd=rdr~ Jd AINDURAMGE. KESERVE 0

PALE B//L1/7

s STATE OTF SOUTH CAROLINA )
‘ ) TN THE COURT OT COMMON PLIEAS
"V COUNTY OF CHARLESTON )
) A
Cynthia D, Bales, as Personn} Represontatives of the ) CIVIL ACTION COVERSITEET
Estate of Frank R. Balcs, on behalf of the Estate and 0.1 [
tha Decedant's beneficinries, Pl
Plaintifi(s) ) 13l
; 2010-CP - _10- %3( Jop
Y&, 4 oy 4
) el
Absl Martinez Martinez & SC Depart of } 5,‘,,,;&'«'4
i ' T = = \RTI W NN
Transportation eyl
Defendant(s) ) PY U
@lessaPrint) ‘ SCBar 1 13363 :
Submitted By: Ghristopher P. Blering Telephonedl:  B43 761 4B08
Address; 118 E Rallroad Ave, Moncks Comer, 8C 29461 _— R43 899 9016
Olhert
L-mall: chris@bleringlawfirm.com

NOTE: The cover sheet and Informaiton contaned herein tcfther repfaces nor supplements the fillag sud service af pleadings or nther napers
16 required by fsw, This form {s required for the use of the Clerl af Court far the purpose of dosketing, If rauat be Niled onl completely,
signed, and dated. A copy ol'this cover shoet must be served on (be defendint(s) slong with the Sumamons aud Compglaint,

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgmend/Setilentent do not complete
JURY TRIAX, demanded In vomplaint.

B
5

This tasc Is exempt from ADR. (Proof of ADR/Exemption Attached)

NATURE OF ACTION (Gheck One Box Bulow)

[ NON-JURY TRIAL demanded in complaint.
This case’ls subject to ARBITRATION pursuant to the Court Antiexed Altérmative Dispute Resolution Rules.
This caso Is subject to MISRIATION pursuant to the Court Annoxcd Allcrnative Disputo Reselulion Rules.

Resl Propierty

Tarls « Professloval Malpractice

“Torts — Persons! pjury

Contract
1  Constructions (100) ‘[0  Dentaf Malpraciice (200) O  AssnulvSiander/Libe! (300) O] Clalm & Delivery (100
[0 DobtCollection(N0) . [  Legal Malproctice (210) 0 Conversion QLOy - [ Coudemastion (410)
[0  Cmployment (120) {3 Medical Malproctice (020) {0 Molor Vehicle Accldent 320) (O Foraclosure (420)
0O  Cemerd 130) Previous Motice af fntent Case § {J  Promists Liabitily (330) {J Mechenie's Lion (430)
[ BreacholComerael(340) 39 - ... (O ProdudsUshiity (340) ) Panlilon (440)
O Omer(i99) O Noteo File Med Ml (230)  [J  Personad infury (930) [ Cossesplon (450)
. O ot 299 2 Wrongtl D.mth @60 [3 Building Code Vialatlen (460)
O onc@m L
Inmate Peddons JudpmeniySefilentents Adminlsirsflve Leaw/Reliel Appaals
{J PCR{500) a Death Settlement (700} [ Reintats Driver'y License (300) O Adhitsilon (300)
0 Mandamus (520) (m] Forcign Jodgment {219) [  Justein Raview (B10) 01 Mnelsunte:Civil (1)
[0 Habeas Corpuy (530) [m] Magistrate's Judgmont (720) [0 Rellef (820) O magistrote-Criintnad (920)
0 o= (5%9) O Minor Scitlement (730} [0 Permanent Injunstion (530) [0 Munidlpal (730)
{m] Transeript Judgment (040) (0 Fosfellues-Petltion (840) ) Probate Court {940)
a Lis Pendons (250) [J Forfthure—~Conscnt Order (850) O scpat(9s)
jm} Transfot of Structored (] {1 Worlcr's Comp (360)
Selflement Payment Righs - Other (85) O Zoning Doaed (9701
Appieaiion (760)
t H (A
Odler (799) a { ;;g;cScwlu Comimistlon
SpetlavComplox /Other O Employment Sesurity Com (21)
O  Eavironmentsl (600) O Pharmscevienls (638)
O  Awoemubila Arb, (610) [0 Unfhir Tende Practices (640) 0 Other (99)
0  Modical (520) ] Ovleof Stata Depasitfana (650) *
0O Other (499) J  Motlon to Quash Subpocnn in

an Oui-ol-Counly Axfion (660)

SCCA /234 (01/2010)
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. O  Sexun) Predumtor (510)

Submlitting Party Signature: ¢ M Date:s  10-15-2010

e
G
Nata: Frivolous civll proceedings may be subju/'ct'!o sanetions pursuant lo SCRCP, Rulo 11, and the South Carolina Fiivolous
Civil Proceedings Sanctions Act, §.C. Codo Anh, §15-36-10 at, 564,

SCCA /234 (01/2010)
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Colleton, Florcnee, Groenville, I—Iftmptnn, Jorry,
Jesper, Lexington, Pickens (Family Couri Only), Rjchland, Union and York

SUPREMIS COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTJON PROCESS, UNLESS OTHERWISE EXEMPT,

Yau are requlred {o {nke the following retfon(s):

]. 'The partics shall sclect a noutral and file n “Proof of ADR" Torm an or by tho 210" day of the fiing of this

action, J{ the partics have not selected a neutral within 210 days, the Clerk of Court shall then appointa
primary and secondary mediatar from the'outent roster on A rotating basis from among those mediators
agreeing 1o nceopt cases In the county in which tho action has been filed.

The initia! ADR conferonce must be held within 300 days ofter the fillng of the action,

3. Pre-suit modical malprocticc mediations required by 8.C, Code §15-79-125 shalt be hold not later then 12¢-
days afier all dofondants are served with the “Notica of Tntent Lo File Suit” or as the court directs. (Medical

malptactios mediation is mandatory statowide.)
4. Cuses are exempt from ADR only upon the follawing grounds:
3. Special proceading, or ociions seeking extrrordinary reiof such as mnndan1u§, haleas corpus, or -
prohibition;
b. Requests for temporary relief)

c. Appesls

et et

d. Post Conviction rellcf maiters;

c. Contompt of Court proécodingx;

s, e ancemes, oty TOTRIture procoodings brought by govermental cutllics;

g Morigage forealosures; and

h. Casos that have boen previously subjected ta an ADR conferonce, vnless otherwlse required by
Rule 3 or by statute.

5. In cases notsubjest to ADR, the Chiel Judge for Adminlstrative Purposes, upon the motlon of the cour or
of apy party, may order a case {o medliation,

6. Motion of & party to b¢ excmpt from payment of neulral foes due to Indigency should be filed with tho
Court Within tcn (10) days afler the ADR conforenco has been concjuded.

Pleaso Note;  You must comply with the Suprema Court Rules regarding ADR. .
. . Tailuroe to do 5o may affcct your case or may resultin sanclions.

SCCA /234 (01/2010) Page 3 of3
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COURT OF COMMON PLBAS
NINTH JUDICIAL CIRCUIT
C/A NO.! 2010-CP-10-

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Cynthia D, Bales, as Personal
Repregentative of tho Estate

of Frank R. Bales On bohalf of the
Tstatc, and the Deceden(’s beneficiaries, )}

Nt et T N

—)
PLAINTIFFS, ) e =
VS, ) am 8' T
’ ) = &
Abc) Martinezs Martinez and ) = m
South Carolina Department of ) 8in 32
Tranvsportation, ) Eg = 2
DEFENDANTS. )
)
SUMMONS

TO THE DEFENDANT, ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to- Angwor the Complaint in this

action, & copy of whish is herewith served upon you, and to serve a copy of your Answer

to the said Complaint upon the undersigned attorney, at 116 East Raileoad Avenue,

Moneks Corner, South Carolina 29461, within (30) days after sarvice heroof, cxclusive of, oy,
{be day of such service. If you fhil to Answer ibe Complm‘ntl 'within that timo, judgment to

deflt will be rondered against you fof the relief demanded in the Complaint,

wl

yt Chrlstppher P. Bicring, Bsquire
116 Enst Kailroad Avenue .
Moncks Cotner, South Carolina 29461
843-761-4888
Facsimilc; 843-899-9015
cluis@bieringlawfinn.com

Moncks Corner, South Carolina

April 23,2010

Paw, P.C.

1
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STATE OF SOUTH CAROLINA Yy COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/ANO.: 2010-CP-10-
©)
Cyuthia ). Bales, as Porsonal. )
Representntive of the Estale )
of Frank R, Bales On behalf of the )
Estate, and the Decedont’s beneficlarics, )} - :
N - —3 4 o K
PLAINTIFFS =2V
) 578 T
V8. A
Abel Martinez Martinez and ) 8% s im
South Carolina Department of ) TR e o
Trangporiution, % “E @
)
DEFENDANTS. )
)
COMPLAINT

JURY. L, DEMANDED) .
TO THE DEFENDANT, ABOVE-NAMED:

Plaintiffs, by and through their attomey, complaining of the Defendants, would .

respecifully show to this Court and aflege on information and bellef as follows:
B ) IS N

1. PlaintifP's deccdent, Frank R, Bales, was a resldcﬁt of the County of Dorchestor,
Statc of South Carolina at their time of death. The Plaintiff, Cynthia D. Bales, is the duly
nppolnied personal rcprcscnmﬁ've of the Bstate of her busband, Frank R. Bales, Plaintff
brings this action 01; bz;half of the Estate ana on behalf of horself--the docedent’s
husband, and Curtis Bules, the decedent’s son, they being the statutory beneficiarics

under the South Carolfua Wrongful Dealh Aet, Sguth Caroling Code of Laws § 15-51-

10, et. Scq., (1976 as amended), and the heirs to the Bstate,
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10. That Defendant Martinez was charged as result of this collision with operating o

motor vehiole without a South Carolina Drivers’ Licensc, and Disregarding a Traffic

Signal,

11. That Delendant DOT, upon Information and belict, had knowledge of the

intersegtion / traffic signal Issues presented at Fain and Avintion. Specifionlly, that thoy

knew or should have known that drivors approaching Aviation from Fain St., oo'uld soo

.-.’__._,.—1 .
the light controlling Avintion befors the light controlling Fain St.
w m—

IRSY CAUSE g o)
{(RECKLESSNESS / NEGLIGENCH]

12. That the Plaintiff repcats each and every allegation of paragraphs one (1) through

cight (%) above ss if set forth hv;rein yerbatim.

13. That the Dofeﬁdant did not act reasonably vegarding the operation of her vehicle
and that injurjes and losses were sustainod by the Plaintiff, and that said damages were
direetly and proximately caused and occnsioned by the negligent, reckless, willfut and
wanton conduet of the Defendant, in the following particulars 1o wil:

o o (5. % o .
LIRS 4 Gt L R s ptarde GHARG o .
S BIRDE B .
. . B

B In {ailing to keep a propéﬁ?ﬁﬁﬁt;- ks

b, In failing o operatc his motor vohicle 8t a safe speed;
c. In failing to maintaln proper control over Defendant's vehiclo;
d. In failing to scasonably and effectively wlilize Defendant's vehicle

brakes;

8. In falling o take any evasive action, by wny means, (o avold the
lawfu!l path vehlcle on which the Plaintif’s decedent was operating;

£ In fajling to obey posted speed limiy;
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g; Tn then and thelr failing (o obey the traffic laws of the Stntt; of South

Carolina;

h. 1n then and there failing to cxerclse a degree of care und caution,
which a reasonable and prudent person would have cxercised undor the same

circurpstznces; and

i Which negligence, gross negligence, carclessness, reoklessness,

willfulness, and wantonness of the Defendant, directly and proximately caused the

injurlcs of (ho Plaintiff as is sot forth below,

14. That as a direct and proximato result of the negligent, grossly negligent, carcless,

teckicss, willful, ard wanton acts an or omisslon of the Defondanl, the Plaintiff’s

" decedent sufferod greal physical hart, injury and death to the Plaintifl's decodent’s

person which has gnd will in the future cause the beneficiarles to undergo much physical
pein and suffering, has and will in the fuﬁlrc causc beneficjaries to incur costs for medical
treatment and services, and has and will ju the future cause thom to suffer travms,
anxiety, ennoyanoe, hardship, loss of enjoyment of lifc,,ipconvcnicncc. emotio.nal
distress, property damape, and joss of use of property, all <tc" :bcn‘eﬁciem"cs dmﬁugc and
detriment. _ .

15, By reason of the acts and oyissions of the Defendant as set forth above, the

Plaintif¥ is informed and belicves that the Plainti{f is cniltied to an sward of actual

damages, together with punitive damages in an sppropriate amauat to be determined by

the finder of fact, and for the cost of this nction,
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FOR A SECOND CAUSE OF ACTION

(RECKLESSNESS { NEGLIGENT ENTRUSTMENT)

16. That the Plaintiff repeats cach and every allegation of paragraphs one (1) through

fifleen (15) above as if sct forth herein verbatim, '

17. The Defendant is charged with the maintenance, constiuction, design, signage,

———

operation of (ralfic §1giﬁls ot Intersection of Aviation and Fain at and near the location of
S I t

the accldent deseribed hercin, That the Deféndant, knew or should have known of the
condition which caused tho accident desc;ibed herein. That the Defendamt has specific
knowledge and rotice-of the hazard created by significant variations of elevation between

v

roadway and shoulder, Thaf the Defendant has spcciﬁo knowledge (hat tho act of placlng
a traffic control signal at the intcrsTc&Zn in the direction af whlch it was pl.accd could

T ——
rosult it the operator of e vehicle on Faln St, to utilize the tralTic conlrof signal
controlling Aviation,

18, That the Defendant did not act reasonably regarding the constructiots, design,
safety, signage, operatlon and maintcnance of the roadwny, aod that injurles and Josses
were sustalned by 1th Plaintifi*s decedent, and that said .dm.ﬁngcs. were direétljf and
proximately caused and occasioned by tho negligent, reck css; willful and wanton
conduct of the Defendant, in the folldwing particulars to wit:

a, Tn failing to properly inspeet the roadway, and if so properly
Inspeoted, in failing to ascortain the signiﬁcancc of the hazard;

b, In placement of the tmf"‘ﬁc control dovice, selaction of the traflic
control devise;

c. In failing o wamn of 8 known dangcrous condition;
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d. In failing to design roadway in a proper manner to avaid (he
dangerous condition that rcsultcd'in the Ipjurics of the PlaintifYs, and if so dosigned
properly, in failing to implement appropriate design;

e. In fhﬂ{ng to train those charged with the inspection, malntenanco,

- coustruction, and or repair of the roadway in a reasonable manner; end if so trained, in

Thiling to supervised those charged with the inspestion, maintenance, é.onstruction. and or
tepair of the roadway so that training would be utilized; |

£, in fatling to establish appropriate rules, regulations, and guidelines
for the safe 6pcration of this roadway, and if p@per_ly cstablished, in failing to follow
such rules, rcgﬁlaﬁons, and guidclines;

g in then and thore failing to oxercise hvdc:grce of care and caution,
which a reasonable and prudent person would have exercissd under the same

circumstances; and

h. Which negligence, gross negligence, carclessness, rocklcssness,

" 431 y a9 »“"!’ -“P N 5 ‘w& LY
, and wantonness of the Defendant, directly and proximately caused the™

T
injurioy of the Plalntiff as are sel forth horein,
19, That as a dircot and proximate result of the negligent, grossly negligent, carcless,
reckless, willful, and wanton acts an ot omission of the Defondant, the Plaintiff’s
~ decedent suffered preat physical harm, Injucy and death to the Plaintiff's decedent’s
person which has and will in the future causc the boneficiaries to undergo tuch physleal
. pain and suffering, has and will in the future cause t;cncﬁciarie,s to incur costs for medical
treatment and services, and has and will in the fulure ¢cause thein to suffer trauma,

anxiety, annoyance, hardship, loss of cnjoyment of life, inconvenicnco, emotional
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distress, property damage, and loss of use of propetty, all to benefielntics damage and

detriment.

20. By reason af the nets and omissions af the Defendant ns sot forth sbave, the

Plaintiff are infotmed and belisve that the Plaintiff arc cntitled to individual awards of

acival demages in an appropriato amount to bo determincd by the finder of fact, and for

the cost of this action.

All to Plaintiff's damage, both actual and punitive, in an amount to be determinod

by the finder of faot,

WHEREFORE, the Plaintiff prays for a judgment ngalnst the Defendants in on

arnount of actual damages, and punitive damages in an appropriatc amount to bo

determined by the finder of fact, and for such other and further relief as this B anorable

Court might deem just and propet.

CHRISTOPHER P. BIERING, ATTORNEY ATLAW, P.C.
N\

-

 Cluistopher P. Biering, Esqulre
116 Bast Rallroad Avenue ‘
Moncks Corner, South Carolina 29461
“Telephope No.: (843) 761-4888
~ Facsimilc No.: (343) 899-9015
ATTORNEY FOR THE PLAINTIFF
chris@bleringlawfiom.com A

Moncks Corner, South Carolina
October 15,2010
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) THE NINTH JUDICIAL CIRCUIT
‘ ) CASENO. 2010-CP-10-3631
CYNTHIA D BALES as personal representative of the )
ESTATE OF FRANK R. BALES, )
)
Plaintiff, ) MOTION INFORMATION & COVER SHEET
vS§ ) .
)
ABEL MARTINEZ-MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF TRANSPORTATION )
)
Defendants )

(check box above indicating submitting party)

Name, S C Barno and address of PlaintifT's attorney Name, S C Barno _and address of Defendant's attorney
.Chnstopher P Biering (SC Bar #13353) R. Michael Ethridge (SC Bar #16892)

Christopher P. Biering, Attorncy at Law, P C Katherine W Sullivan (SC Bar #78202)

116 & Railroad Ave Carlock Copeland & Stair, LLP

Moncks Comer, SC 29461 40 Calhoun Street. Swite 400

Charleston, SC 29401
T 843-727-0307

x0 MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I11)
OFORM MOTION, NO HEARING REQUESTED (complete SECTIONS 1I and III)

SECTION I: Hearing Information
Nature of Motion: Motion for Relief from Judgment, Mcmorandum of Law 1n Support of Relief from judginent
Estimated Time Needed: 30 Court Reporter Needed: Yes

SECTION II: Motion Type
X Written motion attached
O Form Motion :

T hereby move for relief or action by the court as set forth in the attached proposed order.

i A 4426 /10

Signature of Attomey for Defendant Date submitted

SECTION 111: Motion Fee
X PAID - AMOUNT. $25.00
0] Domestic Abuse or Abuse and Neglect
O Indigent Status [0 State Agency v. indigent Party ©
O Sexually Violent Predator Act [ Post-Conviction Reltef
O Motion for Stay in Bankruptcy
0 Motion for Publication [ Motion for Execution (Rule 69, SCRCP)
0 Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions

0 EXEMPT- LJ Rule to Show Catse in Child or Spousal Suppor = POTt R AN ERMIA Y <. ST |

Name of Court Reporter:
[ Other’
JUDGE'S SECTION
O Motion Fee to be paid upon filing of the attached order. JUDGE
0 Other: CODE: Date.
CLERK'S YERIFICATION

DATE FILED
Collected by:

(print name)
O MOTION FEE COLLECTED:
O CONTESTED - AMOUNT DUE:

2972720v |
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
)} THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASENO.:-2010-CP-10-8631
’ )
CYNTHIA D. BALES as personal )
representative of the ESTATE OF FRANK) _ A
R. BALES, ’ ) MEMORANDUM OF LAW IN SUPPORT OF
’ ) MOTION FOR RELIEF FROM DEFAULT
Plaintiff, ) JUDGMENT
)
Vvs. )
)
ABEL MARTINEZ and SOUTH ) ~
CAROLINA DEPARTMENT OF ) s ¢ 5 -
TRANSPORTATION ) “ o B __o
. ™
) \ £ 2T
Defendants. ) \ £ o 4]
ST .9
' , - oo, = O
COMES NOW Defendant Abel Martinez Martinez (hereinafter "Mr. Martinez /\@‘Y aﬁ‘i
=
o ©

througﬁ his undersigned attorneys, énd reépectfully submits this Memorandunmy of Law in
Support of his Motion for Reli-ef from the Order f;)r Default Judgment ﬁlled on Méarch 2, 2012
pursuant to South Caroliﬂa Rule of Civil Procedure 60(b). Mr. Martinez respectfully requests
- relief from the Order of Default judgment on one or more of the following grounds: (1) mistake,
A R s T A : ' ‘ ‘
inadvertence, surprise, or excusable neglect and/or (2) ffaud, misrepresentation, or other
misconduct of the Plaintiff.
FACTS
This lawsuit arises from an October 15, 2008 accident that occurred between a vehicle
driven by Abel Maninez and a motorcycle driven by Frank Bales, which resulted in the death of
Frank Bales. Abel Martinez was insured by Allstate Insurance Company (hereinafter "Allstate")

under an automobile liability policy # 955539674 for policy period June 1, 2008 through

- December 1, 2008 with policy limits of $25,000 per person / $50,000 pér accident.
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Shortly after the accident, Plaintiffs first attormey, Chris Biering (hereinafter "Mr.
Biering"), contacted Allstate in November 2008 to engage in settlement negotiations regarding
the accident. See Affidavit of Gwen McNeil, attached as Exhibit A. In October 2010, based on

the belief Plaintiff, through Mr. Biering, had accepted the tender of policy limits, Allstate

retained Phillip Florence (hereinafter "Mr. Florence") at Turner Padget Graham & Laney, P.A.°

(hereinafterl "Turner Padget") to prepare the court-required wrongful death settlement documents
and to provide legal services in connection with the wrongful death settlement relating to the
Accident. See Affidavit of Phillip Florence, attached as Exhibit B, and Affidavit of Gwen
McNeil, attached as Exhibit A.

Unbeknownst to Allstate and Mr. Florence until months later, on October 15, 2010,
Plaintiff filed a Summons and Complaint with the Charleston County Clerk of Court against Mr.
Martinez and the South Ca.rolinal Départment of Transportation (hereinafter "SCDOT"). The
Complaint alleged that Mr. Martinez "enfered into the intersection through a red light causing the

Plaintiff's decedent to collide into Defendant Martinez's vehicle." See Complaint, paragraph 6,

attached ,as Exhibit C.gln addition, the Complaint alleged that thé SCDOT "_had knowledge of

the intersection/traffic signal issues presented at Fain and Aviation [and] . . . they knew or should

have known that drivers approaching Aviation from Fain St. could see the light controiling

Aviation before the light controlling Fain St." See Complaint, paragraph 11, attached as Exhibit
C. The Complai;n furthér‘ alleged that SCDOT was negligent‘an;i its neg&igencé was the
proximate cause of the accident, which is the subject of this lawsuit. See id., paragraphs 18 and
19, attached as Exhibit C. Plaintiffs counsel failed to provide a copy of the Com.p]aint to

Allstate or Mr. Florence at the time of filing although Mr. Florence had been in regular contact
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i with Allstate and/or Mr. Florence since November 2008. See Affidavit of Phillip Florence,
attached as Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit A.
At some point in 2011, Akim Anas-topoulo (hereinafter "Mr. Anastopoulo”) replaced
Chris Biering as Plaintiff's counsel. In a letter transmitted on lMay 11, 2011 (approximately
seven months after filing the lawsuit), Mr. Anastopoulo informed Mr. Florence that prior
counsel's offer to settle with Allstate for the policy limits was withdrawn. See Letter from Akim
' Anastopoulo to Phillip Florence, incorrectly dated May 11, 2010, attached as Exhibit D.
Importantly, Mr. Anastopoulo acknowledged Mr. Florence's role as attorney for Mr. Martinez in
this letter. See id. Furthermore, Mr. Anastopoulo attached a courtesy copy of the Complaint
filed October 15, 2010 with the letter, and he also stated, “[a]t this time, the Post & Courier is in
_the process of perfecting service on Mr. Martinez and the affidavit- of publication will be

i  forwarded to vour office once complete." See id. (emphasis added).

However, Mr. Anastopoulo did not fulfill that promise, and he never provided Allstate
’ and/or Mr. Florence with the Affidavit of Publication or any other proof of service as promised.
ﬁ@«m@mm =i ¥t See 'Affidavit of Phillip Flotence, attachéd 4s*Exhibit B, and Affidavit of Gwen McNe_il, attached
| as Exhibit A. Mr. Florence was unaware that service had been perfected upon Mr. Martinez, as’
he relied upon Mr. Anastopoulo's representation that he would provide him with a copy of the
affidavit of publicationif and/or when service by publication was complete. See Affidavit of

Phillip Florence, attached as Exhibit B.
On September 26, 2011, Mr. Anastopoulo filed a Motion for Entry of Default and

Request for Hearing on Damages. Mr. Anastopoulo did not serve a copy of the motion or

request for the damages hearing to Mr. Florence or Allstate even though he copied Lisa

Reynolds (counsel for SCDOT) and Timothy Domin (counsel for the uninsured and/or
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underinsured motorist carrier) with the motion and request for the damages hearing, See

Letter to the Court dated September 21, 2011, enclosing Motion for Entry of Default, attached as
Exhibit E. |

To date, Mr. Anastopoulo has not explained why he did not serve Mr. Florence with a
copy of the motion even though Mr. Anastopoulo {and Mr. ‘Biering) had communicated
previously with Mr. Florence about this claim and the lawsuit and Mr. Anastopoulo promised to
notify Mr. Florence once Plaintiff comﬁ]eted the process for service by publication. See Letter
to thg Court dated September 21, 2011, enclosing Motion for Entry of Default, attached as
Exhibit E. Consequently, and as a direct result from the Jack of notice by Mr. Anastopoulo,
neither Allstate nor Mr. Florence contested the motion because neither knew about the motion or
any issue by Plaintiff about any default claim. See Affidavit of Phillip Florence, attached as

Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit A.

On October 7, 2011, the court issued an Order for Entry of Default. Allstate and Ml;.
Florence did not leamn that service of the Complaint had been perfected by publication until after
mm%ﬁ’-?m‘rfm <rasethe court issued *the~Order for*Entry - of Default on-October 7, 2011==See Affidavit of Phillip | etz ot
Florence, ‘attached as Exhibit B, and Affidavit of Gwen McNeil, attached as Exhibit-A. If
Allstate and/or Mr. Florence had been notified that service had been perfected, as Mr.
Anastopoulo promised, an Answer to the Complaint would have been timely-filed. See Affidavit
of Gwen McNeil, attached as Exhibit A.

On January 27, 2012, the court held a hearing on Mr. Martinez's Motion to Set Aside
Défault pursuant to South Carolina Rule of Civil Procedure 55. The court issued an order

denying Mr. Martinez's Motion to Lift Default on February 15, 2012. On January 11, 2012, the

court held a damages hearing on Plaintiff's Motion for Entry of a Default Judgment, and the
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court issued its Order for a Default Judgment against Mr. Martinez in the amount of $1,900,000
on March 2, 2012. |
Mr. Martinez now files this Motion for Relief from Default Judgment on one or more of
the following grounds: (1) mistake, inadvertence, surprise, or excusable neglect and/or (2) fraud,
misrepresentation, or other misconduct of the Plaintiff.
| ARGUMENT

South Carolina Rule of Civil Procedure 60(b) provides the following: “upon such terms

. as are just, the court may relieve a party or his legal representative from a final judgment, order,

or proceeding for the following reasons: (1) mistake, inadvertence, surprise, or excusable
neglect; . . . (3) fraud, misrepresentation, or other misconduct of an adverse party.” S.C. R. Civ,
P. 60(b). “The decision to grant or deny a motion for relief from judgment lies within the sound

discretion of the trial court.” McClurg v, Deaton; 380 S.C. 563, 570, 671 S.E.2d 87, 91 (Ct. App.

2008). The court should consider the ‘following factors in dgiennining whether to grant relief -
from a default judgment under Rule 60(b): “(1) the promptness with which relief is sought, (2)
the reasons for the failure to act promptly, (3) thé€xistence. of a meritorious defense, and (4) the

prejudice to the other parties.” Id. at 573-74, 671 S.E.2d at 93 (Ct. App. 2008).

I. MR. MARTINEZ HAS PROMPTLY MOVED FOR RELIEF FROM THE
DEFAULT JUDGMENT.

Mr. Martinez has moved the Court for this relief promptly after receiving ndtiﬁcation that
the Motion to Reconsider the Default Judgment was denied, seeking this relief within 8 days
after receiving the Order on Mr. Martinez's Motion to Reconsider. Following the damages
hearing and thfs court's issuance of a default judgment against Mr. Martinez, Mr, Martinez filed
a Motion to Reconsjder on March 15, 2012. On Aéril 3, 2012 a hearing was held on Mr.

Martinez's Motion to Reconsider, and 14 days after that hearing, on April 17, 2012, this court

-5-

80




issued an order denying Mr. Martinez' Motion to Reconsider. The Order denying the Motion
was posted to the Clerk of Court's website on April 17, 2012, and Mr. Martinez's counsel first
received notice of the order denying the motion on April 18, 2012. See Affidavit of Katherine
Sullivan, paragraphs 8 and 9, attached as Exhibit F. Mr. Martinez now files this motion within 8
days from the date counsel received notice of the court's denial of the Motion for
Reconsideration.

IL PURSUANT TO SOUTH CAROLINA CASE AND STATUTORY LAW, MR.

ANASTOPOULO'S FAILURE TO PROVIDE PROOF OF SERVICE AFTER

* AFFIRMATIVELY REPRESENTING HE WOULD DO SO QUALIFIES AS

EXCUSABLE NEGLECT AND/OR MISREPRESENTATION SUCH THAT A

~ RULE 60(B) RELIEF FROM JUDGMENT IS APPROPRIATE.

In McClurg, the South Carolina Court of Appeals held that an attorney’s failure to provide a
copy of the complaint after affirmatively promising to do so qualified as surprise or.excusable
neglect for purposes of a Rule 60(b) Relief from Judgment. Much like the affirmative
: répreser_ltation in McClurg, Mr. Anastopoulo's affirmative representation that he would provide
proof of service qualifies as excusable neglect and/or misrepresentation such that Rule 60(b)

* Relief from'Juidgrient’ 1ﬁﬁﬁﬁnatmw*ﬂmmmw

The facts of McClurg are remarkably similar to the instant case. In McClurg, the South
Carolina Court of Appeals addressed tile issue of whether an employer and erﬁployee shoﬁld be
granted relief from a default judgment entered against the employee in a personal injury action
~ stemming from an automobile accidént. 380 S.C. at 567, 671 S.E.2d at 89..7 Sﬂor-tly after the
accident, the plaintiff’s attorney coﬁtacted the err;ployer’s insurer and began negotiating a
settlement. Id. However, a settlement could not be reached. Id. at 568, 671 S.E.2d at 90.
Without infonnix;g either the émpioyer or £he insurer, the plaintiff filed a summons and

complaint against the individual employee. Id. After the individual employee defendant failed

-6-
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to appear or answer within thirty days, an order of default was filed. Id. A notice of a damages
hearing was then sent to the individual defendant, but the iﬂdividual defendant failed to respond
or appear; again, no notice was sent to the insurer. Id. At the damages hearing, judgment was
entered against the individual defendant. Id. After judgment was entered, the insurer received
notice of the default judgment from the plaintiff’s attorney. 1d.

! Thereafter, the employer filed a motion to set aside the default judgment pursuant to Rule
60(b)(1) and Rule 60(b)(3) of the South Carolina Rules of Civil Procedure, because it never
receiyed notice of the plaintiff’s suit, either from the individual defendant or the plaintiff’s
attorney. Id. at 569, 671 S.E.2d at 90. In addressing the issue, the court noted that “an insurer
.may, under the proper circumstances, be entitled to an order setting aside default judgment where
the insurer is involved in ongoing negotiations with a claimant but is not informed that the
defendant has been served with a summons and complaint.” Id. at 571, 671 S.E.2d at 92 (citing

Edwards v. Ferguson, 254 S.C. 278, 175 S.E.2d 224 (1970)).

Further, the McClurg court held that “[blased on [plaintiff’s] counsel’s conduct and
WWW actions, it was'feasonable fof [th&insurer] . . . to believe . . . at the very least; that counsel would ==£z U B
provide [the insurer] a copy of any pleadings in the matter when filed.” Id. at 572-73, 671 S.E.2d
at 92. According to the McClurg- court, “given this history of contact and negotiations between
-counsel and [the insurer], most notably the representations made by counsél to [the insurer], the
conduct éf the [plaintiff’s] couqsel in failing to simply notify [the insurer] of the complaint filed
agﬁinst [the defendant driver] raises serious concems for this court and quite possibly satisfies

the misrepresentation and misconduct envisioned by Rule 60(b)(3).” Id. at 573, 671 S.E.2d at

92-93. Based on this reasoning, the McClurg court concluded that “the trial court committed

error in finding the evidence did not, at least, support relief based on mistake, inadvertence,
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surprise or excusable neglect.” Id. at 573, 671 S.E.2d at 93.

Similarly, niuch like the affirmative representation in McClurg, Mr. Anastopoulo
specifically represented he would provide proof of service. Thus, pursuént to McClurg, this
Court should find excusable neglect and/or misrepresentation such that relief from judgment
pursuant to Rule 60(b), SCRCP, is appropriate

In Edwards, the defendant and his liability insurer moved to set aside a personal injury
default judgment “on the ground that the same was taken through mistake,’ inadvertence,
surprise, or excusable negledt.” Id. Much like McClurg, the plaintiff’s attorney began
negotiations with the defendant driver’s insurer. Id. at 572, 671 S.E.2d at 92. When settlement
could not be reached, the plaintiff served the defendant driver with a summons and complaint. Id.
After the defendant driver failed to answer or appear, the lower court. in Edwards entered
judgmgnt against the individual driver. Id. Upon receiving notice of the default judgment, the
insurer moved the court to sei aside the judgment because it had never received notice of the suit

from either its insured or plaintiff’s counsel. Id. In reversing the lower court’s denial of the

mwansdtye. o insurer’s motion, the Edwards court found that the “trial court abused its discretion in failing to

set aside the default judgment on the grounds of mistake, inadvertence, surprise, or excusable

neglect,” Id.

As discussed in McClurg and Edwards, the facts in the instant case warrant setting aside

the default judgment on the grounds of excusable neglect or misrepresentation. After almost two
years of settlement negotiations between Allstate and attorneys representing the estate and

survivors of Mr. Bales, Mr. Anastopoulo sent a letter to Allstate's counsel, Mr. Florence, on May

11,2011 informing him that prior counsel's offer to settle with Allstate for the policy limits was -

withdrawn and stating, "[a]t this time, the Post & Courier is in the process of perfecting service
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on Mr. Martinez and the affidavit of publication will be forwarded to your office once
complete." See Letter from Akim Anastopoulo to Phillip Florence, incorrectly dated May 11,
2010, attached as Exhibit D (emphasis added). Although Mr. Anastopoulo attached a courtesy
copy of the Complaint with the May 11, 2011 letter, he never provided Allstate and/or Mr.
Florence with the affidavit or publication or any other proof of service as he promised. See
Affidavit of Phillip Florence, attached as Exhibit B, and Affidavit of Gwen McNeil, attached as
Exhibit A. Mr. Florence relied upon Mr. Anastopoulo's affirmative representation that he would
provide him with a copy of the affidavit of publication if and/or when service by publication was
complete. §§g Affidavit of Phillip F lorence, attached as ExhiBit B.

Furthermore, Mr. Anastopoulo failed to serve the Affidavit of Publication and the Motio'n
for Entry of Default and Request for Hearir;g on Damages on Mr. Florence and failed to notify
Mr. Flc;;ence about hearing related to this motion as required by Rule S(b)(l), SCRCP. Rule
5(b)(1), SCRCP, provides: “Whenever under these rules service is permitted to be made upon a
pérty represented by an attorney the service shall be made upon the attorney unless service upon

i SRR the partPhiftiself is ordered by the court.” Rule.5(b)(1), SCRCP (emphasis added). T e

In Rodriguez v. Gutierrez, 391 S.C. 323, 705 S.E.2d 94 (Ct. App. 2011), the South

Carolina Court of Appeals held “Rule 5(b)(1) does not require service upon an attorney when, as
in this case, the attorney gives no indication of his representation to either the court or opposing
counsel.” Id., 391 S.C at 333, 705 S.E.2d at 100. Thus;, the court in Rodriguez affirmed a
default judgment because the defendant’s attorney denied of representation of the defendant
when the plaintiff attempted to serve the attorney with the complaint.

In the instant case, however, Mr. Florence clearly notified Mr. Anastopoulo of the

representation of Mr. Martinez for claims arising from the accident. Further, Mr. Anastopoulo’s
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May 11, 2011 letter acknowledged that representation. See Letter from Akim Anastopoulo to
Phillip Florence, incorrectly dated May 11, 2010, attached as Exhibit D. MTr. Anastopoulo has
not refuted, and cannot refute, that he communicated with Mr. Florence as counsel for Mr.
Martinez before Mr. Anastopoulo obtained service by publication on Mr. Martinez and filed the
default motion. Although Mr. Anastopoulo copied Lisa Reynolds (counsel for SCDOT) and
Timothy Domin (counsel for the uninsured and/or underinsured motorist carrier) with the Motion
for Entry of Default and Request for Hearing on Damages, Mr. Anastopoulo failed to copy Mr.
Florence and/or Allstate on this motion or the Affidavit of Service by publication. See Letter to
the Court dated September 21, 201 1, enclosing Motion for Entry of Default, attached as Exhibit
E.

Rule 5(b)(1) required Mr. Anastopoulo to serve Mr. Florence with those documents
because, at a minimum, Mr. Anastopoulo had the “indication of representation” required by Rule
5(b)(1), SCRCP, and the Rodriguez- decision. Yet, he intentionally decided to serve copies of the
motion on every other attorney in the lawsuit except Mr, Florence.

Mr. Anastopoulo's failure to provide a copy of the proof of service is precisely the type of
excusable neglect and/or misrepresentation which wanants'seﬁing aside the default judgment.
Mr. Florence reasonably relied on Mr. Anastopoulo's representation that he would provide the
proof of service after the service was perfected. Neither Allstate nor Mr. Florence was aware
that service had been perfected until after the court issued an Order for Entry of Default.
Because Mr. Anastopoulo failed to provide the proof of service as promised, both Allstate and
Mr. Florence were surprised to learn that an Order of Default had been issued by the court.

Accordingly, as discussed in McClurg, Edwards, and Rodriguez, these circumstances qualify as

-10-
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excusablc neglect and/or misrepresentation for purposes of relief pursuant to Rule 60(b),
SCRCP.

III. MR. MARTINEZ HAS A MERITORIOUS DEFENSE SUCH THAT RULE 60(B)
RELIEF FROM JUDGMENT IS APPROPRIATE.

Mr. Martinez has two meritorious defenses. For purposes of a Rule 60(b), "[a]

meritorious defense need not be perfect nor one which can be guaranteed to prevail at a trial."

Rouvet v. Rouvet, 388 S.C. 301, 312, 696 S.E.2d 204, 209 (Ct. App. 2010).

The allegations of the Complaint provide a potential meritorious defense to Mr. Martinez.
The Complaint alleges that Defendant South Carolina Department of Transportation "had
knowledge of the intersection/traffic signal issues presented and Fain and Aviatioh [and] . ..
knew or should have known that drivers approaching Aviation from Fain St. could see the light
controlling A.viation-before the light conlrolliﬁg Fain-Sl.“ The Complaint further alleges that
SCDOT was negligent and that its negligence was the proximate cause of the accident giving rise
to this lawsuit. The alleged negligence of Defendant South Carblina Department of
Transportation could be a superseding or intervening cause that would have precluded liability

GEEaTCi e At Bl e i M R A e i S g L e S e B S AT

on the part of Mr. Martinez. See Affidavit of Phillip Florence, attached as Exhibit B. Therefore,
the allegations of the Complaint qualify as a meritorious defense for purposes of Rule 60(b).

Furthermore, Mr. Martinez testified in a recorded statement taken a few weeks after- the

accident that "the traffic light was green when he went through the intersection at the time of the

accident." See Affidavit of Teresa Miller, attached as Exhibit G; sce also Recorded Statement of

Abel Martinez, aitached as Exhibit A to Miller's Affidavit. Throughout his recorded statement,
Mr. Martinez consistently testified that the traffic light was green at the time of the accident. See

id. Mr. Martinez's testimony challenges the assumption, as alleged in the Complaint, that the

-11-
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light was red at the time of the accident. This testimony qualifies as a meritorious defenses for
purposes of Rule 60(b).

1V. NO PREJUDICE WILL RESULT IF THIS COURT GRANTS MR. MARTINEZ
RELIEF FROM THE DEFAULT JUDGMENT.

There is absolutely no indication that the Plaintiff would be prejudiced in any respect if
the court provides Mr. Martinez with relief from the default | judgment as requested in this
motion. Should this court grant Mr. Martinez's Motion for Reliéf frdm Default Judgment, the
Plaintiff will still be afforded an opportunity to fully litigate this matter. Mr. Martinez will
consent to a trial within 30 days of the entry of an order granting the relief requested by this
motion. Plaintiff has not, and cannot, allege any witnesses or evidence has been lost or that the
delay in trying the case will.result in any prejudice to the claim. Any purported delay results
frem (a) Mr. Biering and/or Mr. Anastopoulo waiting until at least mid-May 2011 to attempt
service by publication on Mr. Martinez when Plaintiff filed the lawsuit approximately seven
months earlier and (b) Mr. Anastopoulo fail'ing >to fulfill his promise to notify Mr. Florence about
service so that an answer could be timely filed on behalf of Mr. Martinez and Mr. Anastopoulo's

b aen oG SeORMSRRRGEET e e . W apeMmRs . Secs
' failure to comply with the mandates of Rule 5(b)(1), SCRCP. *

On the other hand, the prejudice to Mr. Martinez is obvfous. Plaintiff obtained a default
judgment against him because Plaintiff’s a&omeys failed to notify Mr. Martinez’ attorney about
the affidavit of publication (as Mr. Anastopoulo promised he would do) and the motion for entry
of default (as Rule 5(b)(‘l ), SCRCP, and South Carolina case law required).

CONCLUSION

As discussed above, Mr. Martinez has satisfied the requirements under South Carolina

law for a Rule 60(b) Motion for Relief from Default judgment: (1) Mr. Martinez promptly

moved the Court for relief upon being receiving notification that the Motion to Reconsider the

-12-
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Default Judgment was denied; (2) Mr. Martinez has demonstrated grounds for relief based on
mistake, inadvertence, surprise, or excusable neglect, if not misrepresentation and misconduct;
(3) Mr. Martinez has submitted evidence showing the existence of meritorious defenses; and (4)
there is no prejudice to the Plaintiff who would have a full and fair opportunity to litigate the
matter subsequent to an order granting. relief entered by the Court. Therefore, Mr. Martinez
moves this Court for an Order granting relief from default judgment to the Defendants under

Rule 60(b) of the South Carolina Rules of Civil Procedure.

Respectfully submitted,

CARLOCK, COPELAND & STAIR, LLP

o i

: R. MICHAEL ETHRIDGE
40 Calhoun Street, Suite 400 . State Bar No. 16892
Charleston, South Carolina 29401-3531 . )
843-727—0307 KATHERINE W. SULLIVAN

THHky - @State Bar No 278202 swommit iramifi,

* Attorneys for Defendant Abel Martinez
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
CYNTHIA D. BALES as personal
representative of the ESTATE OF FRANK
R. BALES,

Plaintiff,
VS,
ABEL MARTINEZ and SOUTH
CAROLINA DEPARTMENT OF
TRANSPORTATION

Dcfendants.

e’ N N M M S N N N N N N S N N S

IN THE COURT OF COMMON PLEAS
THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-8631

CERTIFICATE OF SERVICE

I hereby certify that 1 have this day served a copy of the within and foregoing Notice of

Appecarance upon all parties to this matter by depositing a true copy of same in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Akim Anastopoulo, Esq.
2850 Ashley Phosphate Rd., Suite B
Charleston, SC 29418

JJ Anderson

v RERTETLisA Reynolds ™ TR
Anderson Reynolds & Stephens, LLC -
P.O. Box 87

Charleston, SC 29402

Thisﬂ day of April, 2012.

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401-3531

2969564y |

S o SRS TTN -

Joseph Weston, Esq.

Weston Law Firm, P.A.

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

iy N,

Kathy J oUV¥ntland
Paralegal to Katherine W. Sullivan
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.; 2010-CP-10-8631
CYNTHIA D. BALES as personal )
representative of the ESTATE OF )
FRANK R. BALES, ) -
) < .
Plaintiff, ) o, & :&1
)  AFFIDAVITOF GWENMCNEIL €& 2 - ¢
\ N —
vs. ) y RS m
T
: ). \ QB o
ABEL MARTINEZ and SOUTH ) \ of &7
CAROLINA DEPARTMENT OF ) %;,3 “"r
TRANSPORTATION, ) . A ™
)
Defendants, )
)
Gwenetta M, McNeil, of full age, being duly swomn, and deposes as says as follows:
1. I am a claims representative with Allstate Insurance Company, and I am employed at the
company's Columbia, South Carolina claims office. Iam making this affidavit in support
of the Defendant’s Motion to Vacate the Entry of Default, -
2, Defendant Abel Martinez was insured with Allstate under an automobile lability policy
which was in effect on October 15, 2008, which is the date of the accident referenced in
wesesgsei the Plaintiff's Complaint. The policy provides liability limits of $25,000.00 per - =
person/$50,000.00 per accident. R ' '
3. Iam the claims representative assigned to investigate the wrongful death claim being
presented by the Plaintiff, which claim is the subject of the Plaintiff’s Complaint,

-4, Various adjusters at Allstate, including myself, had talked to and corresponded with the
Plaintiff's former attorney, Chris Biering, starting on November 14, 2008, and condm:xing
throughout 2009 and 2010.

5. On October 1, 2010, I spoke with Mr. Biering and extended an offer of the applicable
policy limit of $25,000 to his client, and Mr. Biering indicated to me that the offer was
accepted.

6. I subsequently referred this matter to Tumer Padget Graham & Laney on October 4, 2010

for the purpose of preparing the settlement documents and obtaining court approval of the

Pagelof 3
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wrongful death settlement. Turner Padget attomey Philip Florence was assigned the file,

7. On January 24, 2011, I was informed by Mr. Florence that attomey Biering had advised
him that he would no longer be representing the Plaintiff.

8. The Plaintiff subsequently retained her present counsel, Akim Anastopoulo, Esq.. 1
learned of Mr. Anastopoulo’s involvement through a discussion with attorney Florence
on May 10, 2011. It was also my understanding at that time that a lawsuit had been filed
by the Plaintiff,

9. Philip Florence, Esq. and Akim Anastopoulo, Esq. were subsequently in contact with one
another over the next few months. While I have since been informed that Mr.
Anastopoulo did provide attorney Florence with some additional information about the
lawsuit and service of the same by publication during those communications, Allstate was
not aware of that additional communication between attorneys Anastopoulo and Florence
at the time it was taking place. To the contrary, Allstate itself was not aware that service
of the summons and complaint had been completed by way of publication.

10.  The issue concerning the lawsuit and service of the same did not come to Allstate’s
attention again until after attorney Anastopoulo had a default entered against the
Defendant on October 7, 2011,

11.  Based on the foregoing, the default in this matter did not arise due to any intentional
disregard of the claim or the lawsuit by Allstate, which as noted had long been in
communication with Plaintiff’s prior counsel about the claim and had extended an offer
to him to settle the matter, Rather, the default resulted from a breakdown in
communication between Allstate and its attorney concerning the status of the litigation. If
Allstate had been aware that the Jawsuit had been'served it would have retained defense
counsel to file an answer on behalf of the Defendant. ' ‘

AND FURTHER DEPONENT SAYETH NOT

Jo/ e/ T Bengtcithte, ¥

Date / awcnctta M. McNeil

Page2of 3
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2
STATE OF SOUTH CAROLINA )
; COUNTY OF RICHLAND )
On this / Q day o , 2013, before me personally appeared Gwenetta
M. McNeil, to me known to be the person described in and who executed the foregoing affidavit,
and acknowledged that she executed the same as her free act and deed.
Clintdfiad Qe
Norgry Public ﬁr South Carolina
My Commission Expires
: My commission expires:______May 26,2017
SRR LT AN EC T R .\-':'m;‘:" T T e Lariesbis TR

\
r

Page 3 of 3

92




AT

ey

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASENO.: 2010-CP-10-8631
)
CYNTHIA D. BALES as personal )
representative of the ESTATE OF FRANK)
R. BALES, } AFFIDAVIT OF PHILLIP FLORENCE, JR.
)
Plaintiff, )
)
Vs, )
)
ABEL MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF )
TRANSPORTATION )
)
Defendants. )

Pérsonally appeared before me, the undersigned, Phillip Florence, Jr., who being duly
sworn does state as follows:

1. Tam over the age of 18 years and competent to gi{/e this affidavit.

- 2. Thave personal knowledge of the facts contained in this affidavit.
3. 1am an attorney who is licensed to practice law in the State of South Carolina.
Lo P TIPSO [EEL N o L T B R R R B I e

4, I am employed by Turner Padget Graham & Laney, P A, and have been engaged in
the full-time practice of law since 1994,

5. My practice includes, among other things, the representation of insurance companies
in the settlement of wrongful death and other personal injury cases.

6. Upon inforxﬁation and belief, on October 15, 2008, Abel Martinez and Plaintiff's
decedent, Frank Bales, were in a motor vehicle and/or motorcycie accident ("the Accident"),

resulting in the death of Frank Bales.
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7. Abel Martinez was insured by Allstate Insurance Company ("Allstate") under an

automobile iiability policy # 955539674 for policy period June 1, 2008 through December |,

2008 with pdlicy limits of $25,000 per person / $50,000 ber accident.

8. My firm, Turner Padgét Graham & Laney, P.A. ("Turner Padget"), was retained by
Allstate in October 2010 to p;epar?: settlement documents and provide other legal services in
connection with a wrongful death settlement relating to the Accident. At the time of retention,
Alistate informed Tumner Padget that former Plaintiff's attomey, Chris Biering, had accepted a
settlement offer of the applicable polic'y limit of $25,000.

‘ 9. In2011, Akim Anastopoulo replaced Chris Biering as Plaintiff's counsel.

10.In a letter transmitted on May 11, 2011 (See Letter from Akim Anastopoulo to Phillip

- Florence, incorrectly dated May 11, 2010, attached as Exhibit A), Akim Anastopoulo informed

me that prior counsel, Chris Biering's, offer to seitle with Allstate for the policy limits was
withdrawn. In this letter, he advised me, "At this time, the Post & Courier is in the process of
perfecting service on Mr, Martinez and the affidavit of publication will be forwarded to your
office once complete.” (See Exhibit A, emphasis added).

| 11. I relied upon Mr. Anastopoulo's affirmative repreéeﬁtation that he would p;rovide me
with a copy of the affidavit of publication if .and/or when the serviée by publication was
complete.

. 12. Mr. Anastopoulo did not provide me with a copy of the affidavit of publication or any
other evidence that service had been perfected in spite of the fact that he had represented he
would do so in his letter of May 11, 2011..

_ 13. Having relied upon Mr. Anastopoulo's representation that he would pfovide me with

an affidavit of publication once service was complete, I was unaware that service had been

-
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perfected on Allstate's insured, Mr. Martinez, at the time Mr. Anastopoulo filed his Motion for
Entry of Default on September 26, 2011.

14. 1 did not learn that service had been perfected until after I was told that the court had
issued an Order for Entry of Default.

15. I relied on Mr. Anastopoulo's afﬁrxﬁative representation, and I was taken by surprise
.when [ learned that Mr. Anastopoulo filed a Motion 'for Entry of Default without providing an
affidavit of publication, as promised, or otherwise informing me that service had been perfected.

16. Mr. Anastopoulo did not provide me with a copy of Plaintiff's Motion for Entry of
Default and Request for Hearing <;n Damages and did not provide me with notice of the Defaulit
Judgment Hearing.

17.1f I had received an affidavit of publication (as promised by Mr. Anastopoulo), I
would have informed Allstate.

18.1 have 18 years of experience representing defendants in cases invol\fing motor
vehicle accidents. I reviewed the éomplaint wherein Plaintiff's counsel alleges that Defendant
South Carolina Department of Transportation "had knowleglge of the intersection/traffic signal
issues presented and Fain and Aviation [_and] .. . knew or> .s_hould have known tilat drivers
approaching Aviation from Fain St. could see -the light controlling Aviation before the light
controlling Fain St." (See Summons and Complaint, attached as Exhibit B). Based on my

7 experience, upon information and belief, the alleged negligen;:e of Defendant South Carolina
Department of Transportation could be a superseding or intervening cause that would have

precluded liability on the part of Mr. Martinez.
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hilli'p Florence, J§

FURTHER AFFIANT SAYETH NOT. /,/ ?\/_/
_ ' A P ,

Sworn to and, subscribed before

me this Zs day of T 2012

Notary Public for the State of __South G\Nl“\ﬂ
My Commission Expires: 2 (2] 2019

(AFFIX NOTARY SEAL)
CAIEEESTS o . eahe w0 e
2959262v |
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. AMSTOP OULO LAW Fi IRM Aldm A. Annstopoule (8C) Andrew R, Hm-t. 8¢}

ATTORNEYS AT LAW . David £, Holek, (SC, OH) John P. Hoyes (MI, NC, GK, PA, SC}
Toll Free: [B00) 313-9546 ‘ .

Focalmile: [800} 113-2546 or (843) 853-2291 ) - -
Malling Address; 2850 Ashicy Phosphnte Rd., Suite B

Nayth Charteston, SC 29418

’

Florence Office: 150 W, Evane Bhtct,.ﬁmnce, sc Reply to the North Charleston Office

May 11,2010

- Phillip Florence
Turner Padget. Graham & Laney
Post Office Box 22129
Charleston, SC 29413

RE: Estate of Frank Bales v. Abel Marﬂnez—Marﬁnez etal.
Case No.: ZOID-CP 10-8631

Dear Phillip:

As you know, my firm is now handling this matter for the Estate of Frank Bales. Per your
request, I have enclosed a copy of the substitution of counsel Order to this effect.

To date, there has been no scttlement agreement in this case. Plaintiffs prior counse! made an
offer of settlement within policy limits by lettar dated September 9, 2010. Your clients failed to
respond to this comrespondence forcing Plaintiff to withdraw the offer and file suft.

Please be advised that Plaidtiff will hereafter not scttle. Plaintiff will proceed to @ verdict and

will seek to levy and execute on any excess judgment obtained punruant to ’I‘yger River Doctrine
against your client for failing to accept our previous offer, EEa—
At this time, the Post & Courior Is in the process of perfecting sérvice on Mr Martinez and lhe
affidavit of publication will be forwarded to your office once complete. 1 have slsoencloseda
¢olTtasy copy of the Stinmons and Comp!alnt  for your review.

If you should have any questions, please do not hesltate to contact us,
Sincerely,

g ci—"

Akim A. Anastopoulo

ADDITIORAL OFPFICES .
¥Florenes, South Curoline * Qronnville, South Carolina
Antiaville. Narth Ceroline
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. STATR OF SOUTH CAROLINA )
. ) IN THE COURT OF COMMON PLEAS

)

)

)

"t COUNTY OF CHARLESTON

Cynthia D. Bnles, as Personnl Roprosentatives of the CYVIL ACTION COVERSITEET
Estate of Frank R. Bales, on behalf of the Estate and : - p) /,.(_
{(he Decodent's beneficiaries, rlees
Plaintiff(s) ) TS
) 2010-CP - 10- %3( Josf
ve ) L
Abel Martinez Martinaz & SC Depart of ) 5,‘,,.;('[4; 4
Trahspor(:ation T - 77‘ 57 IL" I
4 Defendant(s) )} o U
(Pleaze Print) SCBar ik 13363 '
Submitied By: Ghristopher P. Bierinq Telephono #t 843 7681 4888
Address; 118 E. Rallroad Ave, Moncks Corner, SC 28461 Fax ff: 43 899 9016
Other: )
L-malt: chiis@bleringlawfitm . com

NOTE: The covor sheel and Informatlon contained hercin dedther replsces nor supplements the filing and service of plexdings or ather papers

aa required by law, This form {3 requiced for the use of the Clork of Conrt for the purpose of dasketing, [1 rmus( e filed ont completely,
sightd, and dated. A ropy of thiy covar shevt must be served ot the deféndant{1) slong with the Summons aad Complxint,
DOCKETING INFORMATION (Check ail that apply)

K17 Action ts Judgment/Setilement do not completa

JURY TRIAL demanded in complaint.
0

Cuhtracls Toris « Professional Msfpracilce

{3 Constroctions (100) O  Dentaf Malpreclice (200) a
[m] Deb Gollettion (110) [0 Lepal Malpractice (216) o
0  Cmployment (120) 3 - Medieal Malpracties (220) 0
O  Geneml (130) Previcus Notlee of Intent Case § a
[3  BreacholComtraet (140)  20___CP-____- ]
O Other (199} O  Nedees Fils Mod Mal (230) O
: O oter 99 =
]
- Inms{e Petitions JudpmeniySeiifenients
3 PCR(500) ] Death Seidement (700) u]
{0 Mandamus (520) 3 Forclgn Judgment (216) a
{1 Habets Corpus (530) 0 Maglimte's Judgment (7200 O
O Other (589) O  Minor Sotllement (730) o
O TrnserptJudgmen (240)- [0
1 Lis Pendons (750} (m]
0O Translor of Structured @]
Seitlament Payment Rights
Appliciion (760)
Other (799)
. ‘SpeclsVComplox /Qther
a Edvironmentat (600) O  Phammnccutions (630)
0  Automioblle Arb, (610) [0 Unfit Trade Prmcllees (640)
a Medient (620) O Outeof Stata Doposlilons (650)
] Other (629) {0 Motlon to Quash Subpocna in

an Out-of-Counly Acfion (660)

SCCA /234 (01/2010)
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Torts ~Persons! lnjury
Asspult/Stander/Libe] (306)
Coaversion (310)

Motor Vehicle Aceldent (320)
Premiscs Lisbiflly (230}
Products Lishitity (340)
Personal infury (350)
Wrongful Denth (360}

Other (399)

Administrafive Law/Relief
Reintiats Driver's License (500)
Jugicint Review (810)

Rellef {120)

Pamanent Injunotion (§30)
Forfedlure-Petition (840)
Forftiture—Consznt Order (850)

Other (899)

0

Doaaoog

U0 O 0O gogooooog

Paaonr

[J NON-JURY TRIAL demanded In somplaint.

This caseIs subject t0 ARBITRATION pursuant o the Court Annexed Alternalive Dispute Resolution Rules.
This caso Is subject 10 MIERIATION pursuant to the Count Anaexed Allernative Disputo Resolution Rulcs,
This case Is exempt from ADR. (Praof of ADR/Bxemption Attached)

NATURE OF ACTION (Ghegt Oria Dox Selorw]

Resl Properly

Cintm & Dehvery (400) -+~ -

Condernnntlon (410)
Foraclosure (420)

Mechanle's Lien (430)
Partliion (440)

Possession (450)

Building Code Violatios (46U)

Other (499)

Appesls
Athitration (900}
Maglsteate-Civit (910)
Maglsteete-Crlinlnnd (920)
Muntelpsl (930)
Trobate Court (940)
§CDOT (950}
Warler's Cong (960)
Zoning Board (970)

Public Serviee Commlzsfon
9%

)
Employmneut Securlly Comm (2¢1)

Other (¥99)
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v ) 00 Soxunt Predutor (510)

Submitting Party Signatures

Dates 10-15-2010

Notu! Frivolous civil praceedings may be subjsct to sanctions pursuant fo SCRCP, Rulo J 1, and tho South Caraling Frivolous
Civil Proceedings Sanctlons Act, S.C. Code Ann, §15-36-10 e, $0q,

1
[} ta o . o . o
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t ‘ FOR MANDATED ADR COUNTIES O'NLY
Allendale, Anderson, Beaufort, Colleton, Florence, G‘rocnvdlc, I'I'nmptnn, §~hm'y.
Jesper, Lexington, Pickens (Family Court Only), Richland, Union and Yotk

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASBS TO AN ALTERNATIVE
DISPUTE RESOLUTJON PROCESS, UNLESS OTHERWISE EXEMPT,

Yau are required {o take the following aetion(s)s

J. “The partics shall select n noutra) and file a “Proof of ADR™ form on'or by the 210" day of the ﬂiing__of this
netion, If the partics have not seleoted a neutral within 210 days, the Clerk of Court shall then appaint o
primary and sccondary medistor from the-outrent roster on & rotating basis from among those mediators

2 PSR - ST S

agrecing {o nccopt eases in the county in which the sotion has been filed,
2. The initisl ADR conferonce must be held within 300 days sfter the {illng of the action.

3. Pre-sujt medical malproctice mediations required by 8.C. Code §15-79-125 shall be hold not lator then 12¢-
days after ull dofendants are served with the “Notice of Intent la File Suit" or as the court directs. (Medical
mzlpractice mediation is mandatory statewide.)

4. Chses are exempt from ADR only upon the following grounds:

o, Special proceeding, or actions sesking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporery relicf,

c. Appeals

d.  Posl Conviction rellef matters; -

c. Conlompt of Court pr(x.:codin g o

L Poﬁ'qitu;i &rﬁﬁm};&xmuw goycmmig;l‘?l ontltics;
- & Morgage foreclosures; and A '

h. Cases that have been pneviou#ly subjected to an ADR conforonce, wnless otherwise required by
Rule 3 or by statute. .

5. In cases not subjest to ADR, the Chief Judgs for Administrativo Purposes, upon the motlon ol the court o
of opy party, may order & case to medlation,

6. Motion of & pany to be exempt from payment of neutral foes due to indigency should be filed with the
Court within ten (10) days afler the ADR conforence has bieen concluded,

Pleaso Note:  You must comply with the Supreme Court Rules regarding ADR. .
Tailure to do so may aflcet your case or may result in sanctions.

SCCA 1234 (01/2010) Page 3 of 3
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COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
C/A NO.! 2010-CP-10-

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Cynthia D. Bales, as Personsn)
Representative of the Estate

of Frank R. Bales On behalf of the
Estate, and the Decedent’s beneficiaries, )

)
)
)
)
)
)
)

e )
PLAINTIFFS, . ) P o =
) = =
© V8. ) R 1
) = 5
Abcl Martines Martinez and ) e
South Carolina Department of ) 8u = m
Transportation, } 52 & )
) “E g
) = 8
DEEENDANTS. )
)
UMMONS

TO THE DEFENDANT, ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to Angwor the Compiaint in this
action, a.copy of whieh {s herewith served upon you, and 1o serve g copy of your Answer
to the said Complaint upop the undersigned attorney, at 116 East Railroad Avenuc,
Moncks Corner, South Carolina 2946 {, within (30) days after service heroof, cxclusive of-
{be day of such service. 1f you fail to Answer the Compl aim-.'wiﬂﬁn that time, judgment to
default will be rondered against you for tho rellef demanded itithe Complaint,

: ot
Christophe;

w. p.C.

Byr Christopher P. Biering, Esquiro
116 East Kailroad Avenue

FMoncks Corner, South Carolina 29461
%43-761-4888

Facsimile: 843-899-9015

. chris@bieringlawfirm.com

Moncks Corner, South Carolina
April 23,2010
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STATE OF SOUTH CAROLINA . COURT OF COMMON PLEAS
- NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON C/A NO.: 2010-CP-10-

Cyntlia ). Bales, as Personsl
Representative of the Tstate

)
)
)
)
)
)
of Brank R, Bales On behalf of the )

o Lo Lo SR T

Estotc, nud the Decedent's boneflelaries, )
- ST ) “ c B
PLAINTIFFS, af = T
% I I
vs. ) S —
) g o
Abcl Martinez Martinez and ) 8_72 32 T}
South Caralina Department of ) 38 & ()
"I‘ransportntiop, ; (E:, :G
)
DEFENDANTS. )
_J)
COMPLAINT
Y I.DEMANDED

0 TITE DEFENDANT, ABOVE-NAMED:

Plainiiffs, by and fhrough their attomey, ¢omplaining of the Defendants, would
respecttully show to this Court and aflege on information and belicf as follows:

i A AR SRR SR PR

A S JUR SDICTIO

{. Pluntiff's deccdont, Frank R.Balos, was 8 resident of the County of Darchester,

State of South Carolina at their time of death. The Plaintiff, Cynthia D. Bales, is the duly

appointed pprsonal represcntative of the Bstate af her busband, Frank R. Bales, Plaintiff

brings this action on behalf of the Bstate end on behalf of horself--the decedent’s

husband, and Curtis Bales, {he decedent’s son, they being the statutory beneficigrics

Sl

under the South Carolina Wrongful Deatl Act, South Carolina Code of Laws § 15

10, et Scq, (1976 as amended), and the heirs to the Estate,
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2. Upon informatian and belicf, Defendant, Abel Martinez Martinez, is a resident of

the County of Charloston, State of South Carolina.
T —

3. Upon information and belief, Defendant, South Carolina Depariment of
! h Trangporiation, 1s a political subdivision of the State of South Carolinag, and is subject to

suit pursuant to the South Carolina Tort Claims Act. The Plaintiff {3 informed and

12/71¢

) L
belleves thal the Defendant operates in every County, specifically in the County of
Charleston,

4, The acts and omissions giving rise to this cause of action ocoermd in the County

of Charleston, State of South Caroling, on Octoher 15, 2008.
— e,

5, This Honorable Courl has jurisdiction of the pariies and of the subjcct matter

bereinafter set forth.

1
-| 6. On October 15, 2008, the Defendant Martinez was exceeding the speed limst,

traveling at the intersection of Fain Street, and Aviation Avenue, in the County of
Charleston, whea he entered into the intersection thmﬁgh a red light causing the

i Sl B LT VS WO — e

Plaintiff's decedent to collide into Defendant Martinez'. vehicle,

A S W AT} L

7. Frank R, I3ales died as a result of the Eollision. '

—

8. That Defendant Marlinez was not licensed 1o operate & motor vehicle, and upon
information and belief, did not have knowledge requisi-t;:mdcmtand and thercfors,
abide by the tmffic laws and signals in place at the time and place.

9. That Defendant Martinez hod beep convicled gn multiple oceasions for aperating

a vchicle without # South Carolinu Drivers® License.
<
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10. Thot Defendant Martinez was charged as resuit of this collision with operating o

motor vehicle without a South Carofina Drivers’ Llcensc, and Disregarding a Traffic

Signal,
11, That Defendant DOT, upon Information and belicf, had knowledge of the

interseetion / traffic signal Issues presented at Fain and Aviation. Specifically, that thoy

13/1¢

knew ar should have known that drivors approsching Aviation from Fain St., co.\ﬂd sce
e 4
he light controlling Avintion before the light controlling Fain St.

R A FIRST CAUSE OQFF ON
(RECKLESSNESS / NEGLIGENCHE)

12. That the Plaintiff repeats each and every allegation of paragraphs one () through

cight (8) above as if set forth herein verbatim.

13. That the Defendant did not act reasonai:ly tegarding the operation of her vchicle
and that injuties and losses were sustnined by the Plaintiff, and that said dameges Wero
direetly and proximately caused and occnsfoncci by ihe negligent, reckless, willful and
wanton conduct' of the Defendant, in the following particulars {o wit:

B In failing to keep a proper lookout; -

b, Iq failing fo opetate his motor vehicle zﬁi a safe speed;

c. In failing to maintain proper contral over Defendant's vehicle;

d. In failing {o seasonably and eficctively utilize Defendant's vehicle
brakes;

o, Int failing {0 take ény evasive action, by any means, to avold the -

lawful path vehicle on which the Plaintifi"s decedent was operating;

L In fajling to obey posted speed limil;

-
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g fn then and thelr {ailing to obey the traffic lews of the State of South

Catolina;

h. In then and there failing to cxerclse a degree of ¢are and caution,
which a reasonable and prudent petson would have exercised under the same

circurostances; and

l4/71¢

i. ‘Which negligence, gross x';cgligcncc‘ catclcasncess, rookicssnoss,
willfulness, and wantonncess of the Defendant, dircetly and proximately caused thb
injurles of tho Plaintiff as js sot forth befow,

14. That as a direct and proximate result of the negligent, grossly negligent, carcless,
reckless, willful, erd wanton acts an ar omisslon of the Defondant, the Plaintiff’s
~ docedent suffered greal physical hart, injury und death to the Plalntifl's deocdent’s
pcrsor{ which hﬁs and will in the fiuture onﬁsa the beneficiarles to undergo much physical
pain and suffering, has and will in the future causc beneficiaries to ineur costs for medical
txeatment and services, and has and will in the future gause them to suffer {rauma,

=<~ anxijety, annoyanoe, hardship, lc;ss of enjoyment of life, ix}con'éeniwcc, ra:‘nof;io'mxlM:x .

distress, properly dumggc, and Joss of use of property, all to gcneﬁciaﬁcs damu-gc and
. detriment. - ‘
15, By reason of the acts and oraissions of the Defendant as sel forth above, the
Plaintiff s informed and belleves ﬁat the Plaintiff i3 cntitled to an a'»_v_irig‘f actual

- damagcs, together with punitive darx_;fgcs in an appropriale amaunt to be determincd by

the finder of fact, and for thc cost of this action.
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FOR A SECOND CAUSE OF ACTION
LSS (NEGLIGENT RUSTMEN

16. That the Plaintiff repeats cach and every allegation of paragraphs ono (1) trough

filleen (15) above as if set fotth herein verbatim, '

17. The Defendant is charged with the maintenance, construction, design, signage,
oy —~——

—~——

1b/1y

operation ol raffic signals of Intersection of Aviation and Fain at and near the loeation of
% o 1at : ‘

- .

the accldent described hercin, That the Deféndeant, knew or sliould have known of the
condition which caused the aceldent descx:ibcd herein. That the Defendent has specific
knowledge and notice of the hazard created by significant varlations of elevation between

’

roadway and shoulder, That the Defendant has specifiv knowledge that tho act of placing
‘_H. .
1 traffio control signal at the interseotion in the direction at which it was placed could
“rosult it the operator of a vehicle on Fain St. {0 utifize the tralfic contro) sighal
controlling Aviation,

18. That the Defendant did not act reasonably regarding the constriiction, design,
safety, sigoage, operation m%}%mlcnance of the roadwy, and that injurics agd Josses
were sustained by thc Plaintlf's decedent, and that sald damages were directly and
proximately caused and occtsioned by tho neghgent, reckless, wiliful and wanton
conduct of the Defendant, In the following particulars to wit:

a In failing to properly inspeet the toadway, and if so properly

inspected, in failing to ascertain the significance of the hazard;

b. In placement of the traffic control device, seloction of the traffic

contro} devise;

c. In failing to warm of a known dangerous condition;

106




TR

UZ/UJ{ZULL R L] 8ud-/3/- 3 INSURANCE RESERVE
. A HAGE

d. In failing to design roadway in a proper manncr o avold the
dapgerous sondition that resulted in the Injuries of tﬁe Plaintiffs, and if'so designed

propesly, in failing to implement appropriate desi gn:

e. In falling to train those charged with the Ingpestion, maintenanco,

- construction, and or ropalr of the roadway in g rensonable manner; and if so trained, in _

lo/L/

Tailing to supervised those cherged with the inspection, maintenance, construction, and or

repair of the roadway so that training would be utilized;

£ in falling to establish appropriate rules, regulations, and guidelines
for the sefes operation of this roadway, and if properly cstablished, in failing to follow

such rules, regulations, and guidelines;

g. in then and there failing to exercise a degree of care and cautjon,
which a reasonable and prudont person wauld have exercised under the same

circumstances; and

h. Which ﬁcgllgenca, gross ﬁegligencc, carclessness, recklessness, |
wil lﬁ:lnessl ﬁnd wantonness of the Defendeant, directly and proximately c?ﬁfiéd the
injurios of the Plalntiff as>are sot forth herein,

19, That as a direct and proximate rosult of the negligent, grossly negligent, carcless,
reckless, willful, and wanton a;:ts an ov omission of the Defendant, the Plaintiff's
decedent suffered great physical harm, Injury and death to the PlaintifPs decedent’s

person which has and will in the future causc the beneficiaries to undergo much physical

- pain and suflering, has and will in the future cause beneficiaries to incur costs for medics)

treatment and services, and has and will in the fulure cause them (o suffer (rauma.

anxfety, annoyance, hardship, loss of ecnjoyment of life, inconvenicnce, emotional
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distress, property damage, and loss of use of property, all (o beneficiaries damage and
detriment. |

20. By reason of the acts and omissions of the Defendant as set forth above, the
Plaintiff are informed and bolisve that the Plaintiff arc catitled to individval awerds of

actual damages in mn appropriato amount to be determined by the finder of faot, and far

1¢/717

{be cost of thi 8 action.

All to Plaintiff's damnge, both actual and punifive, in an amount to be determinod

by the finder of faot,
WHEREFORE, the Plaintiff prays for a judgment ageinst {he Defendants in an
arnount of aotual damages, and punitive damages in an appropriate amount to ba

deterniined by the finder of fact, and for such other and further relief as this Honorable

Court might deem just and proper. -

CHRISTOPHER P. BIERING, ATTORNEY AT LAW, P.C.
N\

//

Christopher P. Biering, Esqulre

116 Rast Railroad Avenue

Moucks Corner, South Carolina 29461
Telephone No.: (843) 761-4888
Facsimile No.: (343) 899-9015

ATTORNEY FOR THE PLAINTIFF
chrig@bleringlawfinm.com

Moncks Camer, South Cerolina

October 15,2010 -
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO.: 2010-CP-10- -
' )
Cynthia ). Bales, as Personal )
Representative of the Esinle )
of Frank R. Bales On behall of the )
Estate, 29d the Decedont’s boneficiaries, )
T S —) S - |
PLAINTIFFS, =~
B 8
V8. ) Ze T ==
) sz < [
Abe) Martinez Martinez ind ) ga z M
South Carolina Department of ) 58 -~ I
Transportntion, ) TE R
. ) = nN
: )
DEFENDANTS. )
J
COMPLAINT
' JURY L. DEM D
TO THE DEFENPANT, ABOVE-NAMED: _
Plaintiffs, by and through their attorncy, complaining of the Dofcndants, would
L respectfuily show to this Court and allege on information and belief as {ollows: ‘
R 1 2k 4 Faianires L omk gL R Q. e mes
' I = LR

~ EARTIES AND JURISDICTION -

1. PlantifPs decedent, Frank VR. ‘Bales, was a rcsidént of the County of Darchester,
Statc of South Carolina at their time of death. The Plaintiff, Cyathia D. Bales, is the duly
appointed personal representative of the Estate of her busband, Frank R. Bales,  Plaintiff
brings this action on behalf of the Bstate and on behalf of herself--the decedent’s .
husband, and Curtls Bales, the decedent’s son, thiey being the statutory beneficiarics

under the South Carolina Wrongful Death Act, Sguth Caroling Code of Laws § 15-51-

10, ct. Scq,, (1976 as amended), rud the heirs to the Estate,
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2. Upon information and belief, Defendant, Albel Magtinez Martinez, is A resident of
the County of Charleston, State of South Carolina.
T T
3. Upon juformation and belief|, Defendant, South Carolina Department of
Transporlatio, 15 a political subdivision of the Stato of South Caralina, and is subject to

suit pursuant to the South Carolina Tort Claims Act. The Plaintiff s informed and

' _/"’q“-e- —\_// . . = =
belleves that the Defendant operates in cvery County, specifically in the County of
Charleston.

4. The acts and omissions giving rise to this cause of sction occurred in the County

of Charleston, State of South Cerclitia, on October 15,2008.
-\_._____,/'"‘\

"5, This Honorable Court has jurisdiction of the parfies and of the subject matter

herefnaficr sct forth.
: 6. On Octobor 15, 2008, the Defendant Martinez was excesding o speed lmit,

Y
traveling at the intersectlon of Fain Street, and Aviation Avenue, in the County of

Charleston, when he entered into the intersection {hrough a red light causing the

e I SR, S Ear P o — . -~
Plaintiff's decedent to collids into Defendant Merdinez! vehicle.
7. Frank R. T3ales died as # rosult of the collision. ‘
- .

2. That Defendant Martinez was not licsased to operate a motor vehicle, and upon
information and belief, did not have knowledge requisite (o vnderstand and thercfore,
gbide by the traffic laws and signals In place at the time and place.

9. That Defendant Martinez had been oonvlc‘lﬁg-gn multiple occasions for operating

& vchicle without a South Carolint Drivers® License.
) <
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10. That Defendant Martinez was charged as resuft of this collision with aperating o

motor vehicle without a South Carolina Drivers’ Llcense, and Disregarding a Traffic

Signal,

11. That Defendant DOT, upon information and belict, had knowledge of the
e  —

intersastion / taffic signal lssues presenfed at Fain and Aviation. Specifically, that they

e ORMOART LA Sy 0 BB . L AR . 2

13/7L¢

Jaew or should have known that drivors sppronching Aviation from Fain St., could sce

e P
tbe light controlling Aviation before the light controlling Fain St.
W —

FORA CAUSE QF ON

(RECKLESSNESS / NEGLIGENCE) |

12. That the Plaintiff repcats each and every allegation of paragraphs one (J) through

cight (8) above as if set forth herein verbatim,

13. That the Defendant did not act reasonably regarding the operation of her. vehicla

artd that injusios and losses were sustained by the Plalntiff, and that said damages werc
directly and proximadely caused and oceasioned by the negligent, reckiess, wiliful and
wanton conduet of the Defendant, in the following particulars to wil:

¥

- - e ,
o

2. In failing o keep a proper Jookout;

b, In failing 1o operatc his motor vchicic at a safo speed;

c. In failing to maintain propor contre] aver Defcndant's vehiclo;

d. ) In failing to seasonably and effccﬁécly utilize Defendant's vehicle
brakes;

8. In failing to take any evasive action, by any meang, to avold the

lawful path vehicle on which the Dlaintif*s deccdent was operating;

£ In failing to obey posted speed limig
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8 Tn then and thelr faillng to obey the traffic lews of the State of South

Carolina;

h. In then and there failing to cxerclso a degree of care und caution,
which a reasonable and prudent person would have cxercised under the seme

circurostances; and

i Which negligence, gross negligence, carclegsness, recklossncss,

willfulness, and wentonness of the Defendant, ditcotly and proximately caused the
injuries of the Plaintiff ns is sct forth below, ‘

14. That as a ditect and p‘roximntc result of the negligent, grossly negligent, carcless,
teckless, willful, end wanton acts an or omission of the 'Dcfcndant, the Plaintiff’s
desedent suffered preat physieal o, injury and death to the Plalntifl’s decodent’s
person which has and will in the future otuse the beneficiarles to updergo much physical
pein shd suffering, has and will in the fufure causc beneficjarles to incur costs for medioal
treafment and services, and has and will in the future cause them to suffer Urauma,
anxiet)}, annoyarnoe, imrdship, loss of enjoyment of llfc,lix}convenicncc. emoti:;nal
distress, properly damage, and loss of use of property, afl toili)qneﬁcinﬂcs damﬁgc and
detriment. ' ‘

15. By reason of the acts and orissions of the Defendant as sel forth abbvc, the
Plaintiff ix informed and believes that the Plainti{f is cntitled to an aM actual

Jdamages, together with punitive darmages in an appropriate amount to be defermined by

) thcAﬁnder of fact, and for the cost of this aclion.
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FOR A SECOND CAUSE OF ACTION
ECKILESS EGLIGENT ENTRUSTMEN'

16. That the Plaintiff repeats cach and every allegation of paragraphs one (1) throuph

fificen (15) sbove as if sct forth herein verbatim., '

17. The Defendant is charged with the maintcnance, construction, design, signage,
. o ——

————

1o/17s

- SRS

operation of [raltic signals of micrsection of Aviaton and Fain al and near the location of
1__:_.__.;"% )

the accident described herein. That the Deféndent, knew or should have known of the

- I

conditon which caused the aceldent described herein, That the Defendant has speeific

knowledge and notice of the hazard created by significant varfations of elevation batween

L4

roadway and shoulder, That the Defendant has specific knowledge (hat tho act of placing
‘_
a traffic control signal at the interseation in the direction at which it was placed could
—_—

rosult in the operator of a vehicle on Fain St. to unhze the rafTic conlro} sxgnﬂl

. comrollmg Aviation,

18. That the Defendant did not act reasonably regarding the construction, design,

safct), signage, opcmtlon and mnmlcnance of the roadwny, and that injwrics 2nd Josses
NG - S

were sustaincd by the Plaintlfl"s decedent, and that said dn:mgcs were durectly nnd

proxitnetoly caused and occasioned by tho negligent, reckless, willful and wanton

conduct of the Defendant, in the following partioulars to wit:

a. In failing to propetly inspcet the roadwey, and if so properly

inspeoted, in failing to ascortsin the significance of the hazard;

b. In placement of the traffic control deviee, seloctlon of the traffic

control devise,

C. In failing lo wam of 8 known dangerous condition;
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d. In failing 10 design roadway in a proper manner {o avoid the
dangerous condition that regulted in the injuries of the P’Jaintlﬁ‘s,'md if so designed

properly, in failing to implement appropriate design;

e In failing to train those chasged with the Inspection, maintenanco,

- construetion, and or ropalr of the roadway in & reasonablc manner; and if so trained, in

LerLy

| ewe RN O At L T L b L

failing to supervised those charged with the inspection, maintenascs, construction, and or

rapair of the roadway so that training would be utilized;

£ in failing to establish appropriate rules, rogulations, and guidelines
for the safe operation of this roadway, and if properly established, in failing to follow

such rules, regulations, and guidelines;

g in then and there failing to ocxercisc o degree of care and caution,
which a reasonable and prudent person would have exercised under the same

circumstances; and

h. Which negligence, gross negligence, carclessness, recklessness,
‘willfulness, ‘and wanicﬁi’n%:gg of the Dcfcriaimt, directly and pmﬁmatcly caused the
injutics of the PladtitifT as are sot forth herein.
19, That us a dircot and proximate result of the negligent, grossly negligent, carcless,
reckless, willful, and wanton acts an ov omission of the Defondant, the Plaintiff's
decedent suffered great physical harm, injury and death to the Plainti{f's decedent's

person which has and will it the future causc the beneficiarles to undergo much physical

. pain and suffering, has and will in the future cause beneficiaries {o incur costs for medica)

treatment and services, and has and will in the future cause them to suffer trauma,

anxfety, annoyance, hardship, loss of enjoyment of life, inconvenionce, emotional
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distress, property damage, and loss of use of property, all to beneficiaries damage and
detriment.
20. By reason of the acts and omissions of the Defendant as set forth above, the

Plainiff are infotined and beliave that the Plaintff are entitled to individual awards of

___ sctual damages in an appropriato amount to be determined by the finder of fact, and for

PAGE  L//L10

{he cost of this action.

All to Plaintiff's damago, both actual and punitive, ip an amount to be determined
by ihe finder of fnot.

WHEREFORE, the Plaintiff prays for a judgment agalnst the Decfendants in an
amount of actual damages, and punitive damages in an app;apn' atc amount to bo
determined by the finder of fact, and for such other and further relief as this I3 anorable
Court might deem just and proper,

CHRISTOPHER P. BIERING, ATTORNEY AT LAW, P.C.
. A

_.n

e A Christopher P Biering, Esqulre
116 Bast Rallrond Avenue
Moncks Corner, South Carolina 29461
Telephobe No,: (§43) 761-4888
Facsimile No.; (343) 899-9015
"‘ATTORNEY FOR THE PLAINTIFF
chris@bicringlawfin.com .

Moncks Comer, South Carolina
October 15,2010 -
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ANASTOPOULO LAW FIRM Aim A. Anastopoulo (SC)  Andrew R, Hart (3€)

ATTORNEYS AT LAW . Dnvid P, Bolek, (SC, OH) John P. Huyes (M1, NC, QK, PA, 8C)

Toll Free: (H00) 3L3-1346 X

Facalmdle: {800) JL3-2546 or (847) 853-2391

Mailing Addrexs; 2850 Ashicy Phosphnte Rd., Sulte B
Narth Charfeston, 8C 79418

-

Florence Office: 150 W. Evane Strect, Florence, SC Reply to the North Charleatont OfHco

May 11, 2010

: * Phillip Florence

! Turmer Padget. Graham & Laney

" Post Office Box 22129
Charleston, SC 29413

RE:  Estate of Frank Bales v. Abel Martinez-Martiez et al,
Case No.: 2040-CP-10-8631

Dear Phillip:

As you know, my firm is now handling this matter for the Estats of Frank Bales. Per your
request, I have enclosed a copy of the gubstitution of counse] Order 1o this effect.

To date, thers has been no settlement agrecment in this case, PlaintifP’s prior counsel made an
offer of scttlement within policy limits by letter dated September 9, 2010, Your clients failed to
respond to this correspandence forcing Plaintiff to withdraw the offer and file sult. .

g me— —

! Pleasc be advised that Plaiatiff will hereafter not settle, Plaintiff will proceed to a verdict and

f n will seck to Ievy and execute on any excess judgment obtained pursuant to Tyger River Doctrine ,
, . egeinst your client for failing to accept our previous offer, | o b s

- ~_w~”3:°k‘a-:_i-:mm( A L e s TR e . . _ ) .
At this time, the Post & Courler is in the process of perfecting service on Mr. Martinez and the

affidavit of publication will be forwarded to your office once cotnplete. [ have also enclogeda

T T <oUntesy copy of the Summons and Complalnt for your feview,

e

If you should have any questions, please do not hesitate to contact us.
Sincerely,

@ i—27 . | |

it Akim A. Anastopoulo

i ADDYTIONAL O¥FICES
Florence, South Cargllnu * Groeuville, South Caroling
Arhovills. North Caroling
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ANASTOPOULO LAW FIRM LLC Akim A.Anastopoulo (SC] ° Andrew R. Hart (SC)

ATTORNEYS AT LAW John'L Henderson, (SC) John P. Hayes (MI, NC, OK, PA, SC
Toll Free: (800) 313-2546
Facsinmle: (800) 313-2546 or {843) 853-2251
Mailing Address® 2850 Ashley Phosphate Rd., Suite B
North Charsleston, SC 29418 -

Florence Office: 150 W, Evanas Street, Florence, SC Reply to the North Charleston Office

September 21, 2011

Charleston County Court of Common Pleas
ATTN: Clerk of Court

100 Broad Street, #106

Charleston, SC 29401

RE. Cynthm Bales as Personal Representative of the Estate of Frank Bales v. Abel Martinez
and South Carolina Department of Transportation
Cuse No.: 2010-CP-10-8631

Dear Clerk of Court:

Enclosed please find the original and three (3) copies of a Motion Cover Sheet, an Order for
Entry of Default and Referral for Hearing on Damages and Plaintiff’s Motion for Entry of
Default and Request for Hearing on Damages in the above reference case. Also enclosed is the
$25.00 filing fee. We would appreciate it if you would fle the original and return the clocked in
- mezindiis. copies to us in the enclosed envelope. ...

- . 2P i in

Thank you for your assistance in this matter.
Sincerely,
Akim A. Anastopoulo

AAA/KIp
Enclosures

Cc: Timonthy Domin
Lisa Reynolds

ADDITIONAL OFFICES
Flounea. South Carolina * Greenvills, south Carollna
Asheville. North Carolina
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i STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
; ) THE NINTH JUDICIAL CIRCUIT
: COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-8631
CYNTHIA D. BALES as personal ;
representative of the ESTATE OF FRANK)
R.BALES, ) :
) AFFIDAVIT OF KATHERINE W.
Plaintiff, ) SULLIVAN
)
Vs, )
» )
ABEL MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF )
TRANSPORTATION )
)
Defendants. )

Personélly appeared before me, the undersigned, Katherine W. Sullivan, who being duly
sworn does state as follows:

1. Tam over the age of 18 years and competent to give this affidavit.

2. Ihave personal knowledge of the facts contained in this affidavit.
. , 3. Iam an attorney who is licensed to practice law in the State of South Carolina.
i L R R R e SR L ARG | kS v A o .
4, Ihave been employed as a full-time attorney at Carlock Copeland & Stair, LLP since
* September 2009. |
5. Our firm has been retained as defense counsel for Mr. Martinez in the above-
captioned case with regard to certain post-trial matters.
6. 1 am an Associate who is assisting Partner, R, Michaél Ethridge, with the above-
captioned case.

7. Following the hearing on Mr. Martinez's Motion to Reconsider (which was held on

April 3, 2012), we monitored the receipt of an order relating to this motion.
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8. The court's Order Denying Mr. Martinez's Motion to Reconsider was filed and posted
to the court's website on Tuesday, April 17, 2012,

9. We were notified by co-defense counsel, Joseph Weston's, office that he received the
court's Order Denying the Motion to Reconsider on Wednesday, April 18, 2012.
- 10. We are filing the attached Motion for Relief from Default Judgment on Aprit 26,
2012, within 8 days after receiving notice of the court's Order Denying the Motion to Reconsider

on Wednesday, Aprit 18, 2012.

FURTHER AFFIANT SAYETH NOT. ; j '

Khtherine W, Sullivan

Swom to and subscribed before

me this 2 +day of Ppn} 2012

Oy L Souple |

Notary Pubyfq for the State of Seaddn Cocolina SRR amar
My Commi3Sion Expires: pMarein (e, 2017 cLn

(AFFIXNOTARY SEAL)

’ Emhossed Herson Is My
Stats 01 South Carolina Notary Public Seat
. My Commission Expires March 16, 2017
AMY R. EVERSOLE

2972549+ 1
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: STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
f ") THE NINTH JUDICIAL CIRCUIT

' COUNTY OF CHARLESTON : ) CASENO.: 2010-CP-10-8631

: )

CYNTHIA D. BALES as personal . )
representative of the ESTATE OF FRANK)

R. BALES, ) AFFIDAVIT OF TERESA MILLER
)
Plaintiff, )
)
vs. )
)
ABEL MARTINEZ and SOUTH )
CAROLINA DEPARTMENT OF )
TRANSPORTATION )
g )
Defendants. )

_Personally appeared before mc.:,' the undersigned, Teresa Miller, who being duly sworn
does state as follows: | |
1. Iam over the age of 18 years and competent to give this afﬁdal'it.
2. Thave personal knowledge of the facts contained in this affidavit.
. 3. Iwas employed by Allstate in Charleston, South Carolina from 1996 to 2009. N
Rnglrdc S SRR AT Sl datu SR - e R 3 ,t:,. o SRR
‘ 4. In2008,1wasa staff claims adjuster at Allstate.
5. My employment with Allstate inéluded, among other things, taklng statements from
insureds regarding automobile accidents.
6. On October 31, 2008, 1 took the recorded statement of Abel Martinez l("Mr.
Martinez") regarding an accident that occurred on October 15, 2008 which is the subject of the
above-referenced litigation. 1| herebylcertify that a true and correct copy of the statement is
attached hereto as Exhibit A.

7. 1 personally recall that Mr. Martinez testified during his recorded statement that the

traffic light was green when he went through the intersection at the time of the accidept
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8. The statement of Mr. Martinez was taken in the course of regularly conducted

business activity related to the investigation of an accident that occurred on October 15, 2008,

FURTHER AFFIANT SAYETH NOT. /
\me,

Teresa Miller

Sworm to and subscribed before

methisgsmdayof MI ,2012

Notary Pyflic for the State of Sty Cero line. .
My Commssion Expires: Marcin e, 2017

(AFFIX NOTARY SEAL)
/ Embascad Fermenis My

S!atth{ Sauth Card'y d iotary Public Seol

o My Corrmisser Exercs Marzh 16, 2017
AY R EVERSOLE

B o3 N Wi -
PRSI € v I . B '

2971308v 1
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RECORDED STATEMENT OF ABEL MARTINEZ

0121580260 Tapell60133-1

ALL RIGHT. I'VE GOT THE TAPE RECORDER ON. MY NAME IS
THERESA MILLER FROM CHARLESTON; SOUTH CAROLINA. IT'S 10:30 .
ON FRIDAY, OCTOBER 31. AND I'M INTERVIEWING ABEL MARTINEZ
ABOUT AN ACCIDENT WHICH WAS ON OCTOBER 16.

Q. MR. MARTINEZ, DO YOU UNDERSTAND I'M RECORDING THIS?

.1 YES

Q. IS IT OKAY THAT I LET OTHERS LISTENING TO YOUR STATEMENT
THAT NEED TO?
A. YES, THAT’S FINE.
0. ALL RIGHT. CAN YOU GIVE ME THE YEAR, MAKE AND MODEL OF
THE VEHICLE YOU WERE DRIVING IN THE ACCIDENT?
A. IT'S A TOYOTA TACOMA AND THE YEAR IS 2000.
Q. DID YOU HAVE ANY PASSENGERS WITH YOU AND WHAT TIME DID
THE ACCIDENT HAPPEN?
By 2 &R g e A W Ui 5 e 1 e bt b WA AR et e AN £ ] RPN . e,
A. IT WAS AROUND 7:00. : '
Q. ANY PASSENGERS?
A. NO, NO PASSENGERS. I WAS BY MYSELF AND THE ACCIDENT
OCCURRED BETWEEN 7:00 AND 10:00.
Q. IN THE MORNING OR AT NIGHT?
A. IN THE MORNING--IN THE MORNING, I WAS GOING TO MY WORK.
Q. OKAY. WERE YOU RUNNING LATE?
A. NO, NO. IT WAS AROUND 7:00 AND I'M GOING, UM, TO WORK
AND__
Q. OKAY. ALL RIGHT. WHAT WAS THE

1
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0121580260 Tapell60133-1
CLEAR?

A. IT WAS A LITTLE BIT CLOUDY..

Q. OKAY. WAS THE SUN SHINING OR DID YOU--WAS IT DARK AND
YOU NEEDED YOUR HEADLIGHTS ON?

A. THE SUN WAS NOT OUT YET.

Q. DID YOU HAVE YOUR HEADLIGHTS ON?

A. YES.

Q. OKAY. DID YOU SEE THE MOTORCYCLE BEFORE THE ACCIDENT
HAPPENED?

A. NO, I DID NOT SEE IT.

Q. OKAY. WHAT'S THE NAME OF THE ROAD YOU WERE ON?

A. NO. I DON'T KNOW THE NAME OF THE STREET, BUT IT'S THE

ONE THAT GOES STRAIGHT FROM FREEMAﬁ ROAD TO THEE EXIT.

cra e e it e

Q. OKAY. DID YOUR--DO YOU KNOW WHICH DIRECTION THAT YOU
WERE TRAVELING; NORTH, SOUTH, EAST OR WEST?
s, sl : e -wi INTERPRETER: WAIT A“SECOND. % <%iw. R
A. I WAS GOING TOWARDS 26™ STREET.
Q. HOW MANY LANES GOING THAT WAY?
A. ON MY SIDE, ONE AND THE OTHER ONE JUST CROSSES DIRECTLY.
: Q. OKAY. WHAT'S THE SPEED LIMIT ON THE ROAD YOU WERE ON?
A. UH, YES. THE--THE NUMBER THAT I WAS GOING OR THE NUMBER
OF THE STREET?
Q. I WANT BOTH. WHAT IS THE POSTED SPEED LIMIT ON THE ROAD
AND WHAT SPEED WERE YOU GOING?

A. OKAY. THE SPEED LIMIT ON THE STREET IS 30 AND I WAS
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SAYING.

0121580260 Tapell60133-1
DO YOU MEAN SOMETHING THAT WOULD HAVE COVERED THE PERSON

FROM THE MOTORCYCLE? NO, THERE'S NO--IT'S PERFECT. IT
WAS FINE. EVERYTHING WAS FINE.

OKAY. UM, DID YOU CALL THE POLICE AT THE SCENE?

YES, THANK YOU. THE POLICE CAME, BUT THEY ONLY SPOKE
ENGLISH, SO THEY REALLY COULDN’T .UNDERSTAND WHAT I WAS

AND AFTER A LITTLE WHILE, THERE WAS ANOTHER

D TN L -

Q.

POLICEMAN THAT CAME AND HE COULD UNDERSTAND A LITTLE BIT
OF SPANISH, SO HE ASKED ME WEAT HAPPENED AND I TOLD HIM
THAT MY LIGHT WAS GREEN WHEN THAT PERSON ON THE
MOTORCYCLE CAME AND HE CRASHED WITH ME. |

OKAY. YEAH, YOU WERE; UH, TAKEN TO JAIL FOR THE
ACCIDENT; IS THAT CORRECT?

THEY TOOK ME BECAUSE I DID NOT HAVE A LICENSE AND
BECAUSE THERE WAS AMERICAN PERSON THAT PULLED UP RIGHT
AT THE ACCIDENT SCENE AND ABOUT TWO MINUTES AFTER THE
ACCIDENT. AND HE TOLD THEM THAT I WAS CROSSING THE
LIGHT AND IT WAS RED, BUT THAT IS NOT TRUE, BECAUSE WHEN
HE CAME, THE ACCIDENT HAD ALREADY HAPPENED, BUT THAT'S
MINUTES AGO.

OKAY. SO, UM, WERE THERE ANY OTHER TICKETS OTHER THAN'
NOT HAVING A LICENSE?

NO. THAT WAS ALL AND THEN THEY ARRESTED ME BECAUSE I
DIDN'T HAVE A LICENSE AND SUPPOSEDLY RAN A RED LIGHT.

OKAY. NOW, HOW LONG HAVE YOU BEEN IN THE UNITED STATES?
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ABOUT FOUR TO FIVE YEARS.

AND DO YOU HAVE A LICENSE IN MEXICO?

NO. THE LICENSE THAT I HAVE IS THE ONLY ONE THAT I'VE
ALWAYS HAD.

WHERE IS IT FROM?

IT'S FROM SAN JUAN.

JUAN. OKAY. & SO WHERE DID YOU--YQUR TRUCK STOR_AETER.

THE IMPACT? WHAT--CAN YOU DESCRIBE IN THE RELATIONSHIP
OF THE INTERSECTION WHERE YOU--WHERE YOUR VEHICLE CAME
TO REST?

IT WAS IN-BETWEEN THE THREE LANES. ‘THE ONE THAT GOES
TOWARDS THE RIVER SCOOP AND THE ONE THAT WAS GOING
TOWARDS THE AIRPORT, IT WAS RIGHT IN THE MIDDLE OF THE
TWO LANES.

OKAY. AND DID YOU MOVE YOUR TRUCK BEFORE THE POLICE

PR T N N e . o e e

CAME?
NO. JUST WHERE IT ENDED UP AFTER THE ACCIDENT, THAT’S
WHERE I pEFT IT. I DID NOT MOVE.IT AT ALL.

OKAY . UM, HOW WOULD YOU DESCRIBE THE TRAFFIC THAT
MORNING IN THAT INTERSECTION? WERE THERE BANY OTHER CARS
AROUND?

NO. THERE WAS NO OTHER CARS. THERE WERE NO CARS BEHIND
ME. THERE WERE NO OTHER CARS IN THE OTHER STREET THAT I
WAS--THAT I WAS CROSSING.

OKAY. WHERE--WHERE DID THE DAMAGE OCCUR ON YQUR
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VEHICLE? ) 1

A. UH, ON THE-~-ON THE DRIVER’S SIDE AND IT GOT PART OF THE
DOOR AND THE FRONT PART OF THE TRUNK.

Q. OKAY. DID YOU HAVE ANY INJURIES?

A. WELL, I STILL HAVE A HEADACHE, BUT I HAVEN'T GONE TO THE
DOCTCR.

e .9. ’OKAY. AQQ“RIQHI+_?NQﬂ+,DIDHZOU;aHKNQWr¥®U=S-%B=¥@U" = -
WERE GOING STRAIGHT, BUT DID YOP BY ANY CHANCE HAVE YOUR
TURN SIGNAL ON?

A. YES.

Q. THE PERSON--I MEAN WHEN YOU WERE TURNING AT THE
INTERSECTION IS WHAT I'M ASKING ABOUT.

A. WHEN I WAS»CROSSING THE STOPLIGHT, I DIDN'T.

Q. OkAY. GOTCHA. IS THERE ANYTHING ELSE THAT YOU WANT TO
TELL ME ABOUT THE ACCIDENT BEFORE WE TURN OFF THE TAPE .

" RECORDER? L
A. NO.
‘Q. OKAY. I'M GOING TO TURN OFF THE TAPE RECORDER THEN,

OKAY?

END OF RECORDED STATEMENT

-
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LAW OFFICES

CARLOCK, COPELAND& STAIR, LLP

A LIMNITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

KATHERINE W. SULLIVAN 40 CALITOUN STREET. SUITE 400 ATLANTA OFFICE
CHARLESTON, SC 29401-3531 191 Peachtree St, N E
DIRECT DIAL NUMBER : - g : Suste 3600
843-266-8233 TELEPHONE (843) 727-0307 Atlanta, Georgaa 30303-1235
. (404) 522-8220
E-MAIL ADDRESS www.carlockeopeland.com
ksullivan@carlockcopeland com REPLY TO SC
FACSIMILE
843-727-2995
April 26,2012
VIA HAND DELIVERY

The Honorable Julie J. Armstrong, Clerk
Circuit Court of Charleston County
100 Broad Street, Suite 106

Charleston, SC 29401
Re: Balcs v. Martinez
CCS File No.: 1900-45369
C/A No.: 2010-CP-10-8631
Dear Madam Clerk:

Enclosed for filing, please find an original and one copy of Defendant Abcl Martinez's
Motion for Relief from Judgment, Memorandum of Law in Support of Relief from Judgment, and

: Motion to Stay Enforcement of Default Judgment, along with the Motion Slips and required fees,
shewavAtdake. e pegarding the above-referenced matter. Please file the original Notlce and retumn a "clocked" copy
of the samce to my courier.

Defendant Martinez respectfully requests an expedited hearing on the Motion for Relief
from Judgment and thc Motion to Stay Enforcement of Default Judgment.

By copy of this letter, I have scrved the same upon all counsel of record. If you have any

questions or concerns, please do not hesitate to contact me.

Sincerely yours,
KATHERINE W. SULLIVAN

KWS/kjw
Enclosures

0c At Counatd Ob hecond -

127




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Kristi L. Harrington, Circuit Court Judge

S[paddy 10 1:nnn ne

207 41 AV

~ Case No. 2010-CP-10-8631

':Hi [ 8 Je 4.1 i

Abel Martinez Martinez, : ‘ ' Appell

/w\ V.

Cynthia D. Bales, as Personal Representative Respondent
of the Estate of Frank R. Bales

NOTICE OF APPEAL-

Abel Martinez Martinez appeals the Final Judgment of the Honorable Kristi' L.
Harrington dated March 2, 2012.

e S s et FUEEER. DL B P T N o T L

This M day of May, 2012,

CARLOCK, COPELAND & STAIR, LLP
R. Michael Ethridge, Esq.
Katherine W. Sullivan, Esq.
: 40 Calhoun Street, Suite 400
; Charleston, SC 29401-3531
(843) 727-0307

Other Counsel of Record:

Akim Anastopoulo, Esq.

2850 Ashley Phosphate Rd., Suite B
Charleston, SC 29418 '
Attorney for Respondent

Joseph Weston, Esq.

Weston Law Firm, P.A.
P.0.Box 1992

Mt. Pleasant, SC 29465-1992
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Kristi L. Harrington, Circuit Court Judge

Case No. 2010-CP-10-8631

Abel Martinez Martinez, Appellant,
V.
Cynthia D. Bales, as Personal Representative .Respondent
of the Estate of Frank R. Bales : .
3[880nv 10 nan AQ
007 ST AUW
CERTIFICATE OF SERVICE (.a, }b
@ /‘ 5 & \ ‘ \’B

I hereby certify that I have this day served a copy of the within and foregoing pleading

- USRIOT N TR e

upon aIl partles to this matter by depositing a true copy of same in the uU. S Ma11 proper postage

I

prepaid, addressed to counsel of record as follows:

Akim Anastopoulo, Esq.
2850 Ashley Phosphate Rd., Suite B
Charleston, SC 29418 ‘

1J Anderson, Esq.

. Lisa Reynolds, Esq. '
Anderson Reynolds & Stephens, LLC
P.O. Box 87
Charleston, SC 29402

2982464v.1

Joseph Weston, Esq.

Weston Law Firm, P.A.

P.O. Box 1992

Mt. Pleasant, SC 29465-1992

QM?W\‘

Andrea Rachel Pruzin
Secretary to Katherine W. Sullivan
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LAW OFFICES

CARLOCK, COPELAND& STAIR, LLP

A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

KATHERINE W. SULLIVAN 40 CALHOUN STREET, SUITE 400 ATLANTA OFFICE
. CHARLESTON, SC 29401-3531 191 Peachtree St, N.E.
DIRECT DIAL NUMBER TELEPHONE (843 727_0307 Suite 3600
843-266-8233 NE (843) Atlanta, Georgia 30303-1235
404) 522
E-MAIL ADDRESS www.carlockcopeland.com (404) 522-8220
ksullivan@carlockcopeland.com REPLY TO SC
FACSIMILE
843-727-2995
May 14, 2012 :
' g[eaddy 10 unoQ 1S
The Honorable Jenny Abbott Kitchings : . 70291 AUW

Clerk, South Carolina Court of Appeals

Post Office Box 11629 @@ Aldod it

Columbia, South Carolina 29201

Re:  Cynthia D. Bales, as Personal Representative of the Estate of Frank R. Bales,
Respondent, v. Abel Martinez Martinez, Appellant
Case No.: 2010-CP-10-8631
CCS File No.: 1900-45369 . g

Dear Ms. Kitcﬁings :

Enclosed for filing is a notice of appeél in the above-referenced matter. Also enclosed are
the following:

1) Proof of service of the notice of aﬁpeal on the réspo_ndent.
‘A Copy of the judgment which is to be challenged on appeal. _ -
3) A filing fee of $100. o

Should you have any questions or concerns, please do not hesitate to call me. With kind
regards, ] am '

Sincerely yours,

i~ A

KATHERINE W. SULLIVAN

KWS/arp

cc:  Akim Anastopoulo, Esq.
Joseph Weston, Esq.
JJ Anderson, Esq.
Lisa Reynolds, Esq.
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. IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
S )~ FOR THE 9TH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )  CASE NO.; 2010-CP-10-8631-
) : =3
CYNTHIA D. BALES, as Personal ) |, L B
" - Representative of the Estate of ) - - n\c’, %
. FRANK R. BALES, ) W A i
- ) . BT Ry
Plaintiff, ) FINALJUDGMENT\ %3 2 ‘)
) b 7,
] -
a
ABEL MARTINEZ MARTINEZ ) \
and the SOUTH CAROLINA ) A
DEPARTMENT OF - )
TRANSPORTATION, )
Defendants, )
o )

THIS MATTER is befoie- the Court on Plaintiff’s Motion for a determination of
uriliqudated damages following Deferidant Martinez-Martinez’s default. A -hearing was
- conducted before the South Carolina Court of Common Pleas for the Ninth Judicial Circuit on
Jahuary 11, 2012.  Attorneys for both parties were present at the call of the case as was the
Plaintiff and Plaintiff’s witnesses. Also present was counsel for an alleged applicable uninsured.
- motorist carrier(s). The Deferidant did not make an appearance. Following Defendant’s default,
Plaintiff requested this hearing pursuant to Rule 55 of the South Carolina Rules of Civil
Procedure for a determination of Plaintiff’s unliquidated damages. After hearing testimony and
receiving evidence on the record, and for the reasons miore fully articulated below, I determine
and enter judgment for the Plaintiff in the amount of $1, 900 000.00 against Defendant Abel
Mamnez—Martmez )

 FACTUAL/PROCEDURAL BACKGROUND

-Plaintiff’s husband, Frank R. Bales, was killed as a résult of an auto/motorcycle collision -

that-occurred on October-15, 2008, Accordmg to Plaintiff's Complaint, Defendant Martinez-

Martinez disregarded a trafﬁc signal, causing Defendant's vehicle to strike and fatally injure Mr,

Bales, Following this accident, attorneys for the Plaintiff initiated this action which was seerd
upon Defendant Abel Martinez-Martinez on May 16, 2011.

-Defendant Martinez-Martinez failed to file any responsive pleadmgs w1th this Oourt or -

otherwise defend in this action, Plaintiff moved for an entry of default, which was signed

October 4, 2011, and asked this Court to. schedule a hearing to determine and enter judgment
. upon the proper amount of damages. Plaintiff sent notice of the hearing to Defendant’s last
" -koown address and filed proof of the same with the Clerk.

s
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LAW/ANALYSIS

In a wrongful death action, the decedent’s beneﬁcnanes are entitled to recover all

damages, present and prospectlve, which are naturally the proximate consequence of the -
wrongful act, including: pecuniary loss, mental shock and suffering, wounded feelings, grief and .

sorrow, loss of compamonshxp and deprivation of the use and comfort of the deceased's society,
including the loss of his experience, knowledge, and judgment in managing the affdirs of himself
and of his beneficiaries. Smith v, Wells, 258 S.C. 316, 188 S:E.2d 470 (1972). Decedent’s life
expectancy for purposes of calculating future lost earnings and damages must be determined
pursuait to S.C. Code Ann. § 19-1-150. In situations where the defendant’s actions show willful,
wanton, intentional or malicious intent, Plaintiff may also seek to récover punitive damages,

- provided the plaintiff is able to prove such damages by clear and convincing evidence. S.C.

Code Ann. § 15-33-135. )

Plaintiffs’ decedent suffered fatal injuries as a result of Defendant’s negligence. Plaintiff
presented testimony from Clyde L. Hiers, a certified public accountant, certified financial
planner, and certified forensic financial analyst. Mr, Hiers was quahfied as an expert in the field

- of economic loss calculation without objection.

Mr. Hiers testified that Frank Bales, the decedent, through his surviving beneficiaries, -
. sustained a present value economic loss .of $1,502,166.00. ' Mr. Hiers testified that this

“ calculation was based upon the present adjusted value of Mr, Bales’ lost pre-trial incorne; lost -

pre-trial fringe benefits;, Jost post-trial income; lost post-trial fringe ‘benefits; lost anticipated

household- services (based upon statutory life expectancy), and estimated life value (based upon
statutory life expectancy). Mr. Hiers also testified that Mr. Bales® historical medlcal costs and
personal income abated were subtracted from the total economic loss. -

Mr. Hiers further testified that his estimate was on the conservative side. He stated that

income and benefits were calculated at a retirement age of 65 and were not adjusted to take into

account possible future promonons or increases in pay The Court finds Mr. Hiers' calculations
to be reasonable. The Court accepts these findings and is satisfied that Mr. Hiers reached these

. conclusions to a reasonable degree of professional certamty, using methods and calculations
- generally recognized in his field,

Mr. Hiers’ economic loss calculation dxd not mclude any amounts for mental shock arid

judgment in managing the affairs of himself-and of his beneficiaries.

The Court also heard testimony from Cynthia Bales, decedent’s ‘wife and the
representative Plaintiff in this action. Mrs. Bales testified that her husband’s death had a severe
and negative impact- on her and their minor child. Mrs. Bales testified that she was having

that both she and her minor child were required to undergo grief and other counseling to deal
with the consequences of Decedent’s death. Based on this testimony, it is clear to the Court that

" the Decedent’s beneficiaries have suffered a great deal of mental shock and suffering, wounded

feelings, grief and sorrow, loss of compamonshlp and deprivation of the use and comfort of the
deceased's society.
Fmally, because the Defendant is in default, the Court must deem all allegauons in

"Plaintiff’s Complaint as admitted. Plaintiff has alleged that Defendant’s acts were willful,:

wanton, and/or reckless. Plaintiff has alleged that Defendant Martinez was dnvmg without a

N
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. suffering, wounded feelings, grief and sorrow, loss of compamonshnp, or deprivation of the use '
"+ and comfort of the deceased's society, including the loss of his expencncc knowledge, and

 trouble living life without her husband whom she referred to as her-“soul mate.” She testified
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be held fully hable for the Plaintiffs’ damages

damages.

valid license and that he dis-regarded a traffic signal at a high rate of speed. Accordingly,
Plaintiff argues she is entitled to punitive damages,

- The Court has heard testimony from Decedent’s wife and her economic loss expert and
has received on the record evidence and testimony of funeral bills, lost wages, and other
damages. Based on this record, and consistent with the statutory and -common law of South
Carolina, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT:

That the Defendant Abel Martmez-Martmez, failed to submit a responsive pleading or

_ otherwise defend this action within thirty days of service upon him -of the Summons and

Complaint, and is in Default,

That The Plaintiff, and decedent’s statutory beneficiaries suffered and were otherw1se C

damaged as a result of the actions of thc Defendant

That Defendant’s acts and omissions show willful mlsconduct, malice, Wantonness and
an entire want of care, raising a presumptxon of the Defendants’ conscious indifference to the
consequences of such acts and omissions,

That because of the Defendant’s acts and omissions and the proximate harm resulting to
Plaintiff and decedent’s beneficiaries, Plaintiff and decedent’s beneficiaries are -entitled to
pumtwe damages in order to punish and penalize the Defendant and to deter the Defendant and
others from similar behavior,

IT IS THEREFORE ORDERED that Default be entercd against Defendant and that he

IT IS FURTHER ORDERED that Defendant pay Plaintiffs $1 700 000.00 in actual

damages for their injuries.

IT IS FURTHER ORDERED that Defendant pay Plamtxffs $200, 000 00 in punltwe

IT IS HEREBY ORDERED, AD'JUGED, AND DECREED THAT DEFENDANT -
ABEL -MARTINEZ-MARTINEZ IS AND BE FULLY LIABLE FOR 'PLAINTIFF’S

‘DAMAGES AND SHALL PAY UNTO DECEDENT’S BENEFICIARIES THE SUM OF

$1,900,000.00. .

IT IS SO-ORDERED.

This l ___day of March, 2012

Presxdmg' Judge Court of Corh Pleas

Ninth Judicial Circuit
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' ' FORM 4
STATE OF SOUTH CAROLINA o
COUNTY OF Charleston

, JUDGMENT IN A CIVIL CASE
"IN THE coum' OF COMMON PLEAS

CASE NO. 2010 CP-10-8631
Cynthla D. Bales, as Personal Representative of the Estate of Abel Martinez Mertinez and the
Frank R. Bales

South
Carolina Depertment of Transportation

. PLAINTIFF(S) DEFENDANT(S) : :
Attorney for: [ ] Plaintiff [ ] Defendant
Submitted by: or .
_ [ Self-Represented Litigant
: DISPOSITION TYPE (CHECK ONE)
[0 - JURY VERDICT. This action canie before the court for a tnal by jury. Tqﬁxssues _'a’,_
. have been tried and a verdict rendered. o= ; =4
X DECISION BY THE COURT. This action came to trial or hcanng before the ﬂfﬁ = s
The issues have heen tried or heard and a decision rendered, . 2e 7 e
] ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCF; [[] Ryle 415‘)? ' .
SCRCP (Vol. Nonsuit); [[] Rule 43(k), SCRCP (Settled); [] Other
O

™~ i
nﬂ = i
ACTION STRICKEN (CHECK REASON): (] Rule 40(j), SCRCP; [[] Bankrupt

=
w0
g2 o O
[[] Binding arbitration, subject to right to restore to confirm, vacate or modlf§ e
arbitration award; ] Other. . Ig 3 g
[ DISPOSITION OF APPEAL TO THE CIRCUIT COUR'I‘ (CHECK APP. ICABLE BO.

] Affirmed; [] Reversed; (] Remanded; [ Other
NOTE;

ATTQRNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: E See attached order (formal order to follow) (] Statement of Judgmenl
by the Court: » .

ORDER INFORMATION
This order [} ends [ does not end the case..
Additional Information for the Clerk :

INFORMATION FOR THE ‘PUBLIC INDEX T E
Complete this sectlon below when the Judgment affects title to real. or personal property or lf dny amount

ghould be enrolled, If there is no judgment information, indicate “NIA" ‘In one of the boxes below.
Judgment in Favor of - Judgment Agaitst - . Judgment Amount To be Enrolled-
_ (List name(s) below) . (List name(s) below) . | (List. amount(s) below)
Cynthia D. Bales, ' &s -Personal ; o - ' )

Representative of the Hstate of

Abel Martlne.z-Martinez
Frank R. Bales

$1,500,000.00

3

- $ . .
If applicable, describe the property, including tax map information and address, referenced in the order

The judgment mformauonahovc has been provided by the submltung patty, Disputes concerning the amounis contained in this
* form may be addressed by way of motion pursuani to the SC Rules of Civi Procedure. Amounts lo be compited such as interest

‘or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the -
™ clerk. Note: Title abstractors and researchers should refer to the official court order for judgmeot details,

. SCRCP Form 4C (10/2011)

Page 1 6f_2 .
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For Clerk of Court Office Use Only

This judgment was entered on the dayof  ,20 and a copy mailed first class or .
placed in the appropriaté attorney's box on this - day of ", 20 _to attorneys of record or -
to paities (When appearing pro se) ds follows: o R ’

AﬂORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE BEFENDANT(S)
CLERK OF COURT
Court Reporter:
Sl oo RS S o T s R DGR IR e L
1.
SCRCP Form 4C (10/2011) : " Page20f2
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State of South Carolina )

County of Charleston

Cynthia D. Bales,
| Plaintiff,
V.
Abel Martinez,

Defendant.

)

")

In the Court of Common Pleas

Ninth Judicial Circuit

Transcript of Record

2010-CP-10-08631

January 11, 2012

Charleston, South Carolina

BEFORE:

The Honorable Kristi L. Harrington, Judge

APPEARANCES:

s, L

Eric Poulin, Esquire

- PR = o , o
- Akim A. Anastopoulo, Esquire

Attorneys for the Plaintiff

Joseph R. Weston, Esquire

' Attofney for the Defendant

SHARON L. VIZER-HANKS

CIRCUIT COURT REPORTER
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1 Wednesday, January 11, 2012

2 THE COURT: All right, Counsel. If you'll state
-3 your name for the record and the party you represent.
.4 MR. POUiIN: Good afternoon, Your Honor. Eric

5 Poulin and Akim Anastopoulo for the plaintiff, Cindy

6 Bales.

7 . THE COURT: And for the benefit of our court

8 reporter, could you spell your last name.

9 -MR. POULIN: P-o-u-l-i-n.
10 THE COURT: And Mr. Anastopoulo.

11 MR. ANASTOPOULO: A—n—a—sét—o—p—o—u—l—o. First
12 name A-k-i-m. .

13 THE COURT: All right. And we're here on your

14 motion for a damages hearing; is that correct?

15 MR. POULIN: That's correct, Your Honor.
T£E4CbURT: And that'sAEHéiogly4matter before the
17 Court, is that correct?. | .

18 MR. WESTON: Your Honor, if I have may? Joe Weston

“19 on behalf of the defendant, Mr. Martinez. Your Honor, I

20 have, as of this morning, filed a notice of appearance in
21 " this matter for Mr. Martinez; and.élso filed a notice of
22 motion, motion to vacate default, and I have a copy of

23 that for Your Honor, if I may approcach.

24 THE COURT: But that's not on my docket here today,

25 Mr. Weston.
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MR. WESTON: It's not, Your Honor, because I was
not aware until this morning that this motion had been
scheduled for the default judgment hearing.

MR. POULIN: And, Your Honor, we would object of
course-to hearing that motion today pursuanﬁ to Rule 6 of
the South Carolina Rules of Civil Procedure, 6(@), the
10-day limitation.

Your Honor, we filed our motion for default béck in
September'of 2010, and.I believe that it's been on the
Court's docket since about December 19th. 8o there's
been ample notice of the motion ---of our motion.

THE COﬁRT: All right. Mr. Domin?

MR. DOMIN: I just wanted to indicate my name is
Tim Domin. I represent the Sfate Fafm Automobile
Insurance Company, as well as Illinois National, the
alléééa uﬁdErinéuré§mmotorisf.ééréigrsJ I haye,no, e
position with respect to the hearing or not hearing of
that motion.

THE COURT: All right. Mr. Weston,. your motion is
not on the docket today so what I'm going to do is we're
going to go forward with the damages hearing and then
I'11 procedﬁrally make some determination on whether or
not we should hear your motion at some later date, but
we're ready for the damages hearing, we're .going to'go

forward on the damages hearing.
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And you are?

MS. FRAGALE: Sarah Fragale. I'm here with Joe
Weston. -

THE COURT: Okay. All right. Mr. Domin?

MR. DOMIN: If I might say at the outset, I have
been served as an alleged underinsured motorist carrier,
my clients have, State Farm and Illinois National. They
have both, within the time provided, filed an answer as
they are allowed to do, pursuant to underinsured
motorists codes.

By agreement this default shall not be effective as
against those underinsured motorist carriers, and I just
need to make certain thaf's &ery clear on the record, as
this is only the default of the individual‘at fault
party, Ms. Martinez.

" THE COURT: All right. So.you want me to hear a
damages hearing that I may vacate.the default; is that
correct?

MRn PQQLIN:‘ Yes, Your Honor.

THE COURT:' And, Mr. Domin, .you are just here and -
merely as an observer, correct?

MR. DOMIN: To answer your question, I do not
believe per both agreements as well as by the fact I
filed an answer that.this is binding against my

underinsured motorist carriers; and therefore, I do not
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have an interest in the amount of-damages that you anard
againét Mr. Martinez. I guess that pretty much renders
me an observer, yes.

THE>COURT: All right.

MR. POULIN: We'll agree with that. And, Your
Honor, we have Ms. Bales here today, who had to take off
work, and Curtis, who's taken off school, as well as our
expert witness for the damages hearing. So we are
prepared to proceed with that hearing at this time.

THE COURT: All right. Mr. Weston, I'm going to
hear the damages hearing because  everybody is here and it
hasn't been -— your motion is not on the docket.

MR. WESTON: I understand, Your Honor.

THE COURT: So are you able to participate with
that understanding so that I don't have to have this

o oI S IR ¢ Wx»wwmm ERU R SRR VY ks v " o
damages hearlng agaln, assumlng I. don 't grant your-

motion?

MR. WESTON: That's correct, Your Honor;.

- THE COURT: I just want the record to be clear --

MR. WESTON: Yes.

THE COURT: -- that you are able fully to
participate and to cross-examine the witnesses and to
protect your client's interest here today.

MR. WESTON: I am, Your Honor.

THE COURT: All right.
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CYNTHIA D. BALES - DIRECT BY MR. ANASTOPOULO

All right, Mr. Poulin. Call your first witness.

MR. ANASTOPOULO: Thank you, Your Honor. 1I'll be
handling the daﬁages part..

THE COURT: Oh, sorry. Mr. Anastopoulo.

MR. ANASTOPOULO: four Honor, we'd call Cindy
Bales.

THE COURT: Ms. Bales, please come forward.

CYNTHIA D. BALES, after having been duly

sworn, testified as follows:

THE CLERK: Please state your full name and spell
your last for the record.

MS. BALES: My name is Cynthia Bales. Cynthia,
C-y-n-t-h-i-a. Bales, B-a-l-e-s.

DIRECT EXAMINATION

BY MR. ANASTOPOULO:

0. Ms. Bales, where do yéu live, at?

A. I live at 286 Ridge Road iﬁ Ridgeville, South
Carolina. |

Q. And who do you live with?

A. I li&e with my son, Curtis ﬁales.
'Q.' And how old are you?

A. I'm 48, soon to be 49,

Q. And how old is your son?

A. He is 11.

Q. And what do you do for a living?
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A. I'm a dental hygienist.

Q. And how much do yoﬁ make a year?

A. Oh, about 28 to 30,000, depending on my hours.
Q. And the house you are living in, do you own it?
A. I don't own it. It's my house but it's got

payments on it so...

Q. Yeah. And do you have a mortgage on it?

A. Mortgage.

Q. And what 1s your mortgage payment on that?

A. It's 840 a month.

Q. And you were married to Frank Randall Bales; is

that correct?

A. . That's correét.

Q. And could you tell us a little bit about your
relationship with Mr. Bales.

A:Z le%M(&T)V'Jé;.I‘L"'im,:wilqefﬁlﬁgcyzl.%(‘;tfeé.{tmrél::;lt:i.onsh.ip; He was my‘husbénd

and we did a lot together and --

Q. When did you first meet?

A. I met him in 2001.

Q.Z And from that marriage how many children did you
have?

a. Actually I met him in '91.

Q. In '91?

A. Yeah.

Q. And this accident occurred on October 15th, 2008,
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correct?
A. Correct.
Q. So that's kind of over 17 years of your life you

spent with him?

" A. Correct.

Q.- And from this marriage how many children .did you
have?

A. Just the one, with my husband.

Q. And is that Curtis Randall Bales?

A. Yes, it is.

Q. and is he in the courtroom here today?

A. Yes, he is.

Q. And you said he's 11 yeérs old?

‘A. Yes.

0. And when did you marry Frank Randall Bales?

A, It was April 21st, 2000.

Q. "And tell me, where doés Cufié go to school?

A. * He goes to St. John's Christian Academy in Monks
Corner.

Q. Okay. And is that a private schéol?

A. -Yes, it is.~

Q. And why do you have him in private school?

A. Well, my husband always wanted him to go to private

school and I wanted to honor his wishes. So he has been

going to private school since he was in kindergarten.
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Q. Duriﬁg the course of your marriage who tcok care of
all the financial needs of the family?

A. 'My husband mostly. I mean, he did pay the bills
and did help to pay for Curtis' school, and helped out.

Q. " And where was he working at the time that he died
in this accident?

A. Well, he just started working at Global

Aeronautica, and that's his dream job. He always loved

airplanes. So he got a job out there and I guess started

about a year before he got kiiled on his way to work.

Q. And you said earlier that you all had boughf a
marital home. Do you know what year that was,
approximately? Is it after you got married?

A. It was before.

Q. Right before you got married. So during the course

e IS S SN I

of the marriagé Y6u all lived in ‘this house?

A Yes.

0 And he took care of that mortgage payment?

A. - Yes, he did. . |

0 And he took care of the school payment?

A Yes.

Q. And did he also take care of the bills around the
house?

A, Yes.

Q. Were you working at the time that he died?
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1 A. I was working. I'm working three days a week.

2 Q. And how about now?

3. A, fhree days a week.

4 Q. Three days a week. Okay. I'm going to go back to

5 October 15th, 2008 and --

6 Your Honor, if I may approach the witness?

7 THE COURT: You may.

8 BY MRL ANASTOPOULO:

9 0. I'm going to show you the traffic collision report.

10 Do you recognize that?

11 A. Yes, I do.
12 MR.'ANASTOPCULO: Your Honor, we would like to

'égé 13 introduce this into evidgnce.

a3

14 - THE COURT: Any objection?
15' MR; WESTON: Yes, objection, Your Honor. The
16 police ‘report would not be admiséiQ;e'intswéVidence.
17 Under the rules of evidence it woﬁlé not be admissible
18 even if the police officer was here to testify about it.
19 THE COURT: Mr. Anastoppulo, yourrfesponse?
20 MR. ANASTOPOULO: Your Honor, I believe
21 Mr. Weston's position can only be concerning the damages.
22 T don't know-if it can be towards this but we are Just
23 trying to simplify the\damages hearing so Your Honor has
24 an idea of what happened in the wréck, I mean why we're

§§§§ 25 all here.

jEyec o
T
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- THE COURT: Mr. Weston?

MR. WESTON: ‘Well, if it is being introduced for
anythiné having to do with damages in this case it would
not be adﬁissible, Your Honor.

THE COURT: I believe Mr. Anastopoulo is just
trying to lay-a factual background. So would you prefer
him to just inquire as to the witness or I can inquire as
to the factual background?

MR. WESTON: Again, to the extent that that's going
to be used to establish ény damages then I would object
to it, Your Honor, and I haven't heard anything as to why
it's being.introduced. |

MR. ANASTCOPOULO: Well, we'll just --

THE COURT: - BRll right, Counsel. Don't talk each
other. -

Mr. Anastopoulo, Whatw3>needithen is just a factual
background as to the nature of thé éccident. We'll do if
that way.

BY MR. ANASTOPOULO:

Q. Can you tell me what you have learned happened in
that accident. And first of all, how did you become
aware that your husband had died in the accident?

THE COURT: Mr. Anastopoulo, we can do it this way.
If you would just give my what -~ because we're here only

for a damages hearing, I just need a factual background
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as to what happened.

I'm goingAto-let Mr. Anastopoulo indicate to the
Court wﬁat he believes that the factual background as to
the cause of the accident and those things. All right,
Mr. Weston? I am going to give him latitude but he will
not admit the report into evidence.

MR. WESTON: Yes, Your Honor. Thank you.

- THE COURT: Ma'am, I'm going to just -- there will
be no more questions. I'm going to let Mr. Anastopoulo
just give a brief factual background.

And that's all I need, and that you don't néed to
inquire as to whether or not she believes those facts to
be true. I just need some background.

MR. ANASTOPOULO: Thank you, Your Honor, for your

patience. Your Honor, this incident occurred on October

incident occurred at the intersecfion of Fain’ Street and
Aviation Avenue.

Mr. Bales, according to the witness, was procéeding
throughlthe intersection rightfully when an illegal
immigrant, Abel Martinez, who is not in this Country
legally and had no license, ran a red light killing
Mr. Bales.

Mr. Martinez was charged with disregarding a

traffic signal, and I believe driving without a license.
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Before any additional charges could be levied against him
he paid a fine and nobody has seen him since. And there
has beeﬁ talks that this should have been voluntary
manslaughter and stuff like this but --

THE COURT: All right. I just need the factual
background.

I'm sure that was your objection?

MR. WESTON: Yes, Your Honor.

THE éOURT: I'm ﬁot going to consider -- I am only
considering he has Had two traffic tickets, as a result
of these two traffic citations, as a result.

MR. ANASTOPOULO: And he pled guilty.

THE COURT: And he pled guilty.

All right. You may continue.

MR. ANASTOPOULO: Thank you.

BY MR. ANASTOPOULO: T TTC |

Q. And, Ms. Bales, how did yoﬁ first hear about this
accident happening?

A. I was at work on a patient and the doctor came in
and said somebody needed to talk to me, and so I left the
room and went to his office and that's when I heard my
husband was dead, he got killed.

Q. And did you go to the scene?

A. No. No, I didn't. AI didn't hear about it for like

a few hours later and he was already pronounced dead at
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the scene.

Q. 'And can you tell me from how your life changed

. after hearing those words that your husband was dead.

A. Well, I think the largest being was probably my

son, and

he said he'll never forget that day, and just

having to take care of him by myself and the stress and

stuff of

everyday life on my own tryihg to, you kﬁow,

take care of bills and hope that nothing unexpected

happens.

And I always think if something ever happened

to me what would he do.

Q. How o0ld was he at the time?
A. Seven.
Q. And how old was your husband?
A. He was 50. He had just turned 50 and had a
birthday.

Rl 'Andmgéona%igally how has this. changﬁﬁ%?%ﬁwaife?
A. Well, .it's harder on me tryiﬂg to pay everything
and, you know, just haVing to worry about house payments

and rent

and -- I mean, the house payments and

everything, taking care of everything.

I have to hire people from the outside to come in

and do things that he normally would have done because he

was very

good at fixing stuff and he was very

mechanically inclined. And so I have to get other people

to do it.

And Jjust taking care of Curtis I have to
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1 depend on myself and just myself to do it. I don't have
2 anybody else.

3 0.  And what haye you noticed with your child as a

4 result of this accident?

5 A.  He's very hurt, withdrawn." I mean, he misses his

6 daddy. I mean, that was his life. They did a lot

7 together. They shot off rockets, they played video

8 games. I mean,'that was his life.

9 0. And I know you prepared a small statement for --
10 what else would you like to tell the Court?

11 A. °  Just Christmas was hard this year. We always went
12 to the lights and stuff and, you know, the fun times we
13 shared as family.

14 I lost my soulmate, my best friend, the love of my
15 1life. I go to Bed thinking and feeling the emptiness
16 “hext to me. The holdigédgﬁmhighflwg QnéeVShared-aie"&%
17 gone. 1It's a feeling that will ﬂevér be replaced, ever.
i8 Q. Is there anything else you wanted:to read?

19 A. One thing I do feel is there's no closure because
20 we never have addressed the man that killed my husband,
21 my child's father, and he's gone. There's just no

22 closure there. I mean, I wish something would have been
23 .done to charge him.

24 I mean, he was let out with a 474-dollar bond.  Is
25 that what my husband's life was worth? I mean, that's
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how he got out, scot-free, and here we are. He's nowhere
to be found. And I just feel like there was nothing ever
closed £here. I mean, he never got charged and that's
what my husband's life was worth so --

Q. Did your son go to any type of counseling?

A, . Yeah. We did but my son, he closed up. He
wouldn't talk too much., He just doesn't talk, and he

won't talk about it so...

Q. And have you seen a change since the death of his
father?
A. After this has happened I just don't feel the

happiness, I think, is pietty much gone. He's just not a

happy, smiling kid like he used to be.

Q. How about yourself?..

A. The best as can be expected and keep going, and
*;Eagﬁﬁéciﬁbf-ﬁuwxgﬁgg. e e e, et
Q. I'm sorry. Did you want to #ay something else?

A. The other thing is I had>very good medical

insurance through his company where he worked, and my
employer does not offer medical insurance so I have to
take that out on my own pfivate peclicies. And it's just
not a good insurance so I find myself not going and
getting stuff done because I know I'm goiﬁg to have to
pay for it. And, I mean, the insurance I have to take

out and that's another big expense, you know, over 500 a
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month. - I think it's like 540 a month for my own
insurance, and that's cheap insurance, the crappy stuff.
Q. T know you brought some pictures here tdday; is
that correct?

A. I think there are some in here.

MR. ANASTOPOULO: Your Honor, may I approach the
bench? She would like four Honor just to see some family
pictures.

THE COURT: All right. Have you shown these to
Mr. Weston?

(PAUSE) ’

MR. WESTON: I havé no objection,  Your Honor.

THE COURT: All right. Thank you.

(WHEREUPON, the pictures were given to the Court.)

THE COURT: You may continue, Mr. Anastopoulo.

BY MR. ANASTOPOULO: B |
Q. Did you also incur burial ekpénses?’f

A. Yes, I did.

Q. And do you know how much those were?

A. Probably about 12,000 for the burial and all, and
then the stone was -- which we did a nice stone. I put
Curtis's picture with his daddy on the headstone, and I
think that was about 4,000. '
Q. And could you tell us what birthday and holidays

are like now.
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1 A. Well, like I said, Christmas just isn't the same.

2 I mean, every year we used to go to the lights at James

3 Island Park and walk around. We did a lot of stuff as a
4 family, go to the beach.

5 On Halloween we woﬁld take him trick-or-treating,
6 and go to the fair every year. We'd take him to the fair
7 ever since he was little. . And we just did a lot of

8 things on the holidays. And it's just very quite. " It's
8 not the same. Very depressing, really. It never will be
10 the same.

11 MR. ANASTOPOULO: Thank you, Ms. Bales. Please

12 answer any questions Mr. Weston may have.

S 13 THE COURT: Mr. Weston?
14 MR. WESTON: Thank you, Your Honor.
5 - CROSS—EXAMINATION

sote

<=+ 16 © BY MR. WESTON:

Gat Sl 5 - N e S

17 Q. Ms. Bales, I just have a few questions for you.
18 A, Okay.
19 0. You mentioned that your husband had started work at

20 Global Aeronautics [sic] a little bit less than é year

21 before this accident?

22 A, I think it was a little less than a year. It might
23 have been right at a year, right at a year. It was

24 around that time frame.

25 Q. What kind of work did he do specifically at Global
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Aeronautics?

A. 'He was a set-up, like -- I don't know exactly. He
worked on airplanes. They were doing that dream liftef
and they were building it, so that's where he was,

working on the dream lifter.

Q. Was he working full-time or part-time?
A. Full-time.
Q. And how much was your husband earning at the time

of his death?

A. I think around 40,000, but he had worked at Bosch
for a-while, too. I mean, that was his first job.

Q.A That was myvnext guestion. Where did he work for
Glcobal Aeronautics?

A. He worked at Robert Bosch.

Q. When did he leave Robert Bosch?

. R RRANEGE S, . SHUTSL A e . sl e e

I'm not sure. ’

Q. Approximately how much timé was there between the
point when he left Bosch and he started working at Glcbal
Aeronautics?

A. He worked at Bosch from.'90 -—- '80 something until

then, and then he had picked up -- he was working little

bit at a place called M. T. U. Drive Shafts.

Q. That was after Bosch?
A. Yes.

Q. How long was he at M. T. U. Drive Shafts?
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A. I think about a year, two years, and then he went
to -- that's it.

Q. And approximately what time frame are we talking
about in terms of him being at M. T. U.?

A. It was -~ he worked for -- from Bosch to M. T. U.
and to Global. So it was right before then.

Q. Was there ever a period of time where he was out of
work for any extended period of time?

A. Not for extended. Maybe three months. He had some
sﬁrgery done.

And what kind of work did he do at Bosch, gxactly?
He was a set-up mechanic.

How much was he earning at Bosch?

About 45; 40, 45,000 a year.

And how about M. T. U.?

B e G
Thirty. Thirty.

&0

£o TERPHCPRIL T 4. TR TR

Approximately 30,0007 |

That's —- yes.

And was that full-time?

Yes.

Had.your husband ever been terminated from any

employer for any reason?

A. Yes.
Q. And can you Jjust briefly tell us the circumstances
of that.
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A. All right. He had some surgery done at Bosch and
he wasn't ready to go back, and he never did get the
right letter sent to them and they said he did not come

back so they terminated him.

Q. And that was the reason why he left Bosch?
A. Yes.
Q. Now, at the time of his paséing was your husband

suffering from any kind of medical conditions, anything

where he was treating with a doctor on any long-term

basis?

A. No.

Q. He had not been diagnosed, for example, with heart
disease --

A. No.

Q. -— or diabetes, or anything like that?

% NG R s

Q. Was he -- at the time of hié passing was he

scheduled to have any type of surgery for any reason?
A, No.
Q. And forgive me for asking this, but had the two of

you all ever separated at any point during the marriage?

A. No.

Q Had anybody ever filed for divorce?

A. "No.

o} Filed for anything in the family court --
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A. No.
Q. -- related to that marriage?

MR. WESTON: That's all I have. Thank you.

THE COURT: Mr. Anastopoulo?

MR. ANASTOPOULO: Nothing else, Your Honor. We do
have another witnesses. |

THE COURT: You may step down. Thank you.

Call your next witness.

MR. ANASTOPOULO: Clyde Hiers, please.

CLYDE L. HIERS, after having been duly

sworn, testified as follows:

THE CLERK: Have a seat please and state your full

name for the record, please.

THE WITNESS: My name is Clyde Larry Hiers,

e

DIRECT EXAMINATION = R
' BY MR. ANASTOPOULO: .
Q. Mr. Hiefs, what is your job title?
A. I am a certified public accountant. I am also a

certified financial planner, and I am a certified 5?

forensic financial analyst.

Q. And where is your office?

A Daniel Island.

Q. And tell ﬁs a little bit about your education.
A

I have a bachelor's degree in accounting from what
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is now Charleston Southern University. I have a master's

1
2 degree in federal taxation from California State
3 University.
.4 Q. And how long' have you been practicing C. P. A.?
'S A. Almost 40 years.
6 0. Have you taught any courses on accounting or
7 financial planning?
8 A. Yes. . I was a professor at Citadel for eight years
89 and then at the College of Charleston for another 16.
10 yearé.
11 Q. And what kind of courses dld you teach there?
12 A, At the Citadel I taught accounting taxation. When
% 13 I left and went to the College of Ch-arlestor.l I .actually

) 14 started their financial planning education program, and I

15 was the director qf that program and the lead instructor.
o S B - 6“& e AHCT o m;oz £§$e ’—N—?‘);bu“;j:e,‘.cgrrently stili o
17 licensed, and do you have Lto keép.up' with any courses
18 annually £o -
19 A. Yes, sir.
20 Q. -~ keep your license?
21 Could you tell us a.little bit about -that?
22 A. It 40 houfs per year.
23 Q. And have you ever been qualified as an expert on
| 24 giving calculations of economic losses in any court?

25 A. Yes, I have, in many different courts in South
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E 1 Carclina and also in numerous other states.

2 Q. Approximately how many times have you testified in
3 various courts in South Carolina and other states?

4 A. ' Any given day of the weék I probably have two or

5 three open files on some sort of litigation.. On an

6 annual basis I will do anywhere from 10 to 15 cases, and
7 I've been doing that since the late-1970's.

8 MR. ANASTOPOULO: Your Honor, at this time we would
9 1like to introduce Clyde Hiers as an expert on calculating

10 economic loss in the case of Frank R. Balesi

11 THE COURT: Any objection?
p 12 MR. WESTON: No, Your Honor.
i . '
- 13 THE COURT: Mr. Hiers will be so qualified. You
A

T 14 may continue.

R 15 MR. ANASTOPOULO: Thank you, Your Honor.
Gt s S A 5 € R A A T R R R S R R R S R T B A e e
- i ' 16 BY MR. ANASTOPOULO: -
17 Q. Can you tell us how you got involved in this case

18 and what you did in preparing your evaluation.

19 A. I was called by your office sometime in mid

20 December and told that this case was ‘coming up for trial,
21 and I was given a copy of the summons andrcomplaint and
22 other legal documents which really had no bearing on the
23 calculations per se, but nevertheless, they wefe

24 informative. And I then gathered the financial

25 documents.

lel




10

11

12

s

1le
17
18
19

20

21

22
23

24

25

CLYDE L. HIERS - DIRECT BY MR. ANASTOPOULO 27

I spoke with Ms. Bales, learned as much as I could
about’the lifestyle of Mr. Bales. I understood his
employment atiBosch and then his progression back to
Global Aeronautics, and the damages are unfortunately
very simple. It's just a matter of what did you have
prior to death and what do you have following the death.
Q. And just to go -- before I .get your analysis, .you
obtained a compiete history of this financial --

A. Yes, sir.

Q. And you also talked to -- looked at financial
documents;.ia that  correct?

A. Yes, sir.

Q. And did you talk to the family and other people you
needed to maké your opinion?

A. Yes, I did.

N S e T R SR R R S S e S o e RO W et

Q. And tell me a little bit about how you calculated

his economic loss, and did you do it to present value?

- A. Yes, I did.

Q. Okay. And tell us how you calculated it and what

your findings were.

A. The basic methodology is that the date af death was
October 15, 2008. Here we are in early 2012, so we have
a timeline. We take the losses from 2008 up until the
projected trial date of today. Those damages get

compounded forward. Then the damages between today and
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'; -1 his statistical lifespan would be reduced to present
% 2 value. |
3 The present valﬁe is just the exact opposite of
4 compounding. If we put money in a savings account it
5 will grow to a larger number in the future. Present
6 value is also known as discounting and it says, ever so
7 simply how much do we need to put into that savings
8 account today that will grow to a certain number in the
9 future.
10 Q. And can you tell me what your findings were in this
11 case and what the economic loss was.
‘ 12 A. I determined that the pretrial damages, the damages
' % 13  as of today, $243,354. I determined that his future
é = 14 damages are 1,258,812, for a_grand total of 1,502,166.
15 Q. And tell me a little bit how you did the breakdown
&ﬁ%&&gu“sﬁw@miuu;gﬁ@?%ﬁﬁ%ﬁg%ﬁﬁﬁ?ﬁ&ﬁﬁﬁﬁaxw;wagégzgagig *ﬁéﬁé;iﬁ@@@”%%ébgigdﬁﬂﬁﬁF
17 A, The first item we always lobk at is lost wages. We
18 knew that he had made about 45,000 a year going back to
19 200;, 2004, then his income did go down. Unfortunately,
20 we can only base this on ﬁis historical earnings for the
21 year 2008. At the time of his death he had made about
22 $29,000. On an annualized bésis that would have been
23 about 35,000 per year. So for 2008, a partial year, we
§ 24 had a loss there. Then for all of 2009, '10 and"il we
E 25 have a full year of loss, and then there's compound
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1 interest applied on top of that.
2' Then the exact opposite is done for the future
3 damages. We know he would have made that same wage,
4 probably more, but we use only his historical wages. And
5 his life expectancy was about 30 years. His work life '
6 probability was about 16 years. So that 37,000 a year
7 for about 12 years, that comes out to about 430,000 on a
8 future basis. 8o the aqtual wagés would have been 136 up
9 to today, and then 434 is future lost wages.
10 For each dollar of wage there is also an amoﬁntAof
11 fringe benefits. As Mrs. Bales said he had health
12 insuraﬁée. In éddifion to health insurance, he had
13 holidays, he had sick leave. He als§ had what we fefer
14 +to as fedérally mandated fringe benefits; Social
15 Security, Medicare, things ofAthat'nature. All of this

16 is based on the Bureau of Labor standards, and it's

ARG 3

4

17 strictly a percentage of each dollar direct wage.

18 ‘We also have his lost household services. In

19 speaking with Mrs. Bales she tells me that the family

20 home was actually a small farm and she estimates that he
21 worked about 30 hours per week in and around the house.

22 That works out to about four hours a day, which is not

23 unreasonable for a home with a wife and a child, and a
24 so-called small farm.

25 Q. And what did you base his life expectancy on? Did
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youvgo by the table or --
A.
Q..
projected to live?
A.
expectancy was 15.96 years.
Q.
‘years to get his economic work loss. You did it by the
60 —— you did it projected that he would work until he
was 667
A.
unreasonable to assume that he would have .worked longer,
especially éince'he, in essence, changed careers and was
starting over. If we used a longer work life.it would

have increased the damages, but again, absent proof of

that fact we used the statistical.16 years. .
Q. .

have made it higher too, such as pay raises, bonuses?

° ¥ o ¥

personal consumption abated, you took that off of your 3
figure; why is that?

A.

CLYDE L. HIERS - DIRECT BY MR. ANASTOPOULO 30

'Yes, sir, Title 19 of the South Carolina Code.

Would have been how many years would he have been
‘His life expectancy was 28.96 years. His work life

So in your calculations you didn't go by the 28

Sixty-six. And in his situation it would not be

. . © e _y RO o g e P
R il 7 v £ R S PR PR el £ K e e

And could there -have been othef factors that would

Yes, sir.

And you didn't calculate any of that in there?

No, sir.

And I see in here that you subtracted 53,000 toward

Again, this is a calculation that comes from the
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Bureau of Labor Statistics based upon size of the family.
We know that in his absence there are certain expenses of
daily living that would not be consumed. He is not
consuming foéd, no longer buying clothes, no longer
incurring transportation expenseé. So we subtract from
the total damages 53,000 for what his estimated so-called
personal consumption would have been.
Q. And after subtracting that.aﬁd not taking into
acéount any bonuses or salary increases and only doing
his work until he was 66 you came upvwith a figure of
1,502,166, correct?
A. That's correct.

MR. ANASTOPOULO: Your Honor, at this time we would
like to introduce his report into evidence.

THE COURT: Any object10n9

MR, WESTON: T have not ‘seen i’t Your Honor.:
(WHEREUPON, the‘document was handed to Mr. Weston.)
MR. WESTON:. Thank you, Your Honor. If I could
have just a few minutes to review it. A

THE COURT: You may.

(PAUSE)

MR. WESTON: Your Honor, if I may voir dire the
witness as to some of the.matters contained in this
report. Either I can do it now or --

THE COURT: I*1ll just wait and hold subject to your
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cross-examination, then we'll admit the report.
MR. WESTON: Yes, Your Honor. Thank you.

MR. ANASTOPOULO: Thank you, Your Honor.

-BY MR. ANASTOPOULO:

Q. Mr. Heirs; so your report is just economic damages,
correct?

A, That's correct.

Q. And you did not consider other damages that might

be considered under the Wrongful. Death Statute such as

mental shock and suffering?

A. No, sir.

Q Wounded feelings?

A. No, sir.

0 Grief and sorrow?

A No, sir.
D NV T T e

Q. Loss of companionship &nd depravation of use and
comfort of the deceased,society?'.

A. No, sir.

Q. And you did not include Ms. Bales' loss of

experience, knowledge and judgment in managing the
affairs of himself and his family?
A, No, sir.
MR. ANASTOPOULO: Thank you, Your Honor.
THE COURT: Mr. Weston?

MR. WESTON: Thank you, Your Honor.
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CROSS-EXAMINATION

BY MR. WESTON:

Q.  Mr. Hiers, my understanding is you did disregard
the earnings for Mr. Bales prior to 2003. I think you
indicated you used the post 2003 wages as your guidepost?
A. Yes, sir-

Q. Now, you indicéted that in terms of calculating the

damages to date that you included interest on top of the

wages? ;

A. Yes, sir.

Q. And what was the interest rate that you were adding
to that?

A. - Three percent.

Q. Now, did you‘as part of your examination make a

determlnatlon as to how much of Mr. Bales' wages were

3 ; ; A e e S ey A Y e R TSR
actually g01ng into paying the household expenses? .

AR S

A. No, sir.

Q. So you have no idea how much once he was done

paying, as Mrs. Bales indicated, his share of the

household expenses how much was left over to invest or
how much was left over —-
A, No, sir.
Q. -- to put in the bank?
Did you make any determination as to whether or not

he was putting money in the bank or making any kind of
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1 contributions to a 401K or anything like that out of his
2 wages?
3 A. " No, sir.
4 Q. So you would agree with me that in terms of his
5 wages to the exteﬁt-thaf they were being -- if they would
6 have been utilized to pay household expenses they would
7 not be available to invest to that degree?
8 A. No, sir. Categorically I would have to disagree
9 with that continéent upon an analysis of the household
10 cash flow.
11 Q. But that's what I'm getting at. In terms of --
i 12 let's assume whatever portion of Mr. Bales' wages were
|
% 13 being used to pay household expenses, ongoing expenses,
E 14 you would agree with me that once those payments are made
15 and once tﬁat money is exhausted it's not available for
AT RO R L £ s makes bt om0, SR . b e ) .
16 investment, it's not available for anything that would
17 have earned interest? o
18 -A. Yes, sir.
19 Q. And you made a -- did you make ény,detgrmination as
20 to what kind of insurance Mrs. Bales had or whether
21 insurance was available to her and how that differed from
22 the cost of whét Mr. Bales had --
23 A. No, sir.
24 Q. So in terms of that issue you don't know —- you
25 indicated the loss of the insurance to Mrs. Bales but you
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1 haven't made a determination as to what a replacement
2 policy would cost for Ms. Bales or whether she has any
3 coverage through her anywhere?. |
4 A. I believe that would increase her out-of-pocket
5 damages. She had a policy that was provided through the
6 husband's employment before that was not costing
7" Mr. Bales anything. Now she has an out-of-pocket cost. .
8 So if anything I think:the'damages would be slightly
9 increased. -
10 Q! In terms of‘thevfarm that you mentioned or the
© 11 - small farm'aspéct of £heir home.
12‘V A. Yes, sir.
13 Q. | ‘Whaﬁ determination did you make in that regard as
14 . to ‘what the 'scope of that operation was 6ri§hat~they were
15 . dding with respect to anyphing théy might have grown or
ST et o R S A e S e N e e s e e e
16 raised on that farm? L I
‘17 A. Nothing other than a reasoﬁable assumption when she
18 said he contributed 30 hours over and above his 40 hours
19 of work at his job, théﬁ.based/upon a so—called smail
20 farm 30 hours is not unreasonable.
21 Q. What<is*your understanding of the actpal scope of
22 this small fafm as it was described to you?
23 A. It was described to me as a small farm where they
24 grow some. crops, and I believe there's also some
25 livestock. |
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Q. But other than those basic facts you don't know

1

2 what the extent of that operatiofx was?

3 A. ﬁo, sir. I did not do a site Visit.

4 0. Did you ever try to make any determination as to

5 whether or not they ever sold produce from this small

6 farm as was described to you? ‘ |

7 A. No, sir.

8 0. Any determination made by you as to whether any

9 part of their income relied upon this small farming

10 operation?

11. A. There was no referencé in the. tax returns to the

12 anrm being a business.

13 Q. g And was there indicatj_on as to any out—of—pockeﬁ

14 expens-esA Mrs. Bales actuaily had in connection with

15 services that h.er husband was.no longer able to perform?
RS 16 wiﬁy indication that sh:had ai:’éué‘lly '\hi;_:ekd- a;lyggc;iy“to

S 17, help around the house or to do anything, replacement .of

18 those services that she described?

) lé A, Yes. S,he,,t:‘,Old me fhat she was having t_o pu;cb;se
20 in the marketplace various maintenance repairs and other
21 services that normally Mr. Balés would have done on the
22 farm.

23 Q. Did you review any invoices or réceipts or anything
24 indicating what Mrs. Bales had actually paid
25 out-of-pocket for those services?
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1 A. No, sir.

2 Q. ‘Did you attempt to arrive at a number as to exactly
3 what Ms; Bales héd paid in connection with those

4 replacement services?

5 A. Again, we used data from the Bureau of Labor and

6 Statistics and it's based on minimum wage.

7 Q. You élsovin the calculation of damages have set

8 forth in your report, you have in addition to the lost

9 wages that you discussed and the future lost wages that

10 vyou discussed you have a life value --

11 A. Yes, . sir.

12 Q. -- item added for é417,000?

13 A. .Yes, sir. | |

14 Q. How did you come up with that determination?

15 A. That is a number judiciélly created that assigns a

A PR SR 4 S R e 0

16 value to a life over and&ébovelﬁhatisociety would think '
17 of as an economic engine. The ecénémic engine goes out
18 and works.and earns wages.

19 Based upon the Marcotte case, M-a-r-c-o-t-t-e, and
20 I believe the McNeil case the courts came to a conclusion

21 that over and above the economic engine life is.worth

22 © about $12,000 per year. So based upon his remaining life

23 expectancy I calculated his life value over and above the
24 economic engine.

25 Q. Are those South Carolina cases?
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A, One is South Carolina, one is New Hampshire.

Q. ‘To your kﬁowledge, did South Carolina adopt the New
Hampshife standard as_set forth in that case?‘

Aa. .I'm unaware of that.

Q. .And I forgot to ask you this earlier but I was

talking to you about the interest that you calculated

prior to -- or for the wages that were lost prior to
today.

A, Yes, sir.

Q. The same thing that I asked you earlier would also

hold true with respect to any wages that Mr. Bales would
have earned going forward. Would it be fair to say that
you are assuming as part of your analysis that some part

of his wages would have gone to pay the household

expenses?
CE . Pl RS Lo
A. Yes, sir. )
Q. And again, to the extent that he would have used

those wages to pay household expenses whatever he
expended in that regard would not have been available»for
investment purposes or any interest bearing investments?
A. Well, that's true but if we're going to ignoré
interest for compounding purposes forward we would
logically ignore that same discount rate for coming back
to a present value. In essence, the gate has to swing

both ways.
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1 Q. And at the time of his passing you would agree that

2 Mr. Bales had less than one year in at Global

3 Aeronautics? )

4 A. Yes, sir.

5. 0. To your knowledge, had he been up for any

6 promotions ér advance at all during that less than one

7 year that he had been there?

8 A. Not to my kﬁowledge.
"9 Q. And did you do any research, loék into any evidence
10 as to what his future prospects woula have been at Global

11 Aeronautics; in other words, when he would have been up

12 ~ for promotions? Did you do any of that kind of analysis?

. %%% 13 A. No, sir.

| : 14 MR. WESTON: Thank you. That's all I have.
f -15 MR. ANASTOPOULO: Your Honor, at this time we'd
7h~ «mmm&«w%\yma&mw. BTSSR R ¥R D A R, RN ) T e, A
' 16 1like to introduce the report into. evidence. : o
17 THE COURT: Any objection at this time, Mr. Weston?
18 ‘ MR. WESTON: ©No, except subject to I would preserve

19 " an argument that some of these items the plaintiffs have
20 as damége are not appropriate, Your Honor, but as to the
21 report itself I have no objection.

22 THE COURT: All right.

23 (WHEREUPON, Plaintiff's Exhibit Number 1, a

24 Document, was marked and admitted into evidence.)A

25 THE COURT: You may step down, Mr. Hiers. Thank
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1 you.
2 - MR. HIERS: Thank you.
3 THE COURT: Mr. Anastopoulo, call your next

4 witness.
5 MR. ANASTOPOULO: Your Honor, his son did tell me

6 yesterday he wanted to testify but let me just ask him.

7 (PAUSE)
8 'MR. ANASTOPOULO: Your Honor, he does not.

9 - THE COURT.: All right. And with that, is there any

10 further witnesses?

11 MR. ANASTOPOULO: Nothing, Your Honor.
12 THE COURT: .All right. So plaintiff rests at this
% 13 time?

14 MR. ANASTOPOULO: Yes-

15 THE COURT: Mr. Weston, do you have any witnesses
= BT s e LT R

‘ 17 - MR. WESTON: No, Your Honof.:
18 THE COURT: All right. All right, Counsel. I'll

19 Dbe happy to hear f;om you regarding argument. : And as you
20 know, I'm going take this matter under adviseﬁent, and
21 part.of doing that is to allow Mr. Weston to schedule his
22 motion and also to allow you to present to me proposed

23 orders.

24 . So with that in mind then, what that means,

25 Mr. Anastopoulo, is I've heard the testimony and so
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1l please keep it brief.

2 MR. ANASTOPOULO: Okay. Thank you, Your Honor.

3 Your Hoﬁor, under the law they have not answered the

4 complaint therefore everything in our complaint is deemed
5 admitted, and Your Honor of course has.that~complaint.

6 But number 15 also says that the plaintiff is entitled to
7 an award of actual damagés and punitive damages in this

8 case. |

9 Your Honor, there has been testimony in- this case
10-“~that‘the‘defendant'was g;ossly negligent in the fact that
11  he ranvfﬁe red light, Wasldriving without a license and
12 - shouldnYt‘even'have been driving to begin Wifh.

13 " - We presented an expert -report on the economic

1 : " 14 ‘damages. Under the~Wiongful‘Death Statute and all the

"15 .case law in the State of South Carolina Ms. Bales is

Tyl g

ARy

16 entiflgd‘tq everythigg th§¥3§?2 ﬁa$ los£, as well as‘the*f‘““W“ﬁg"'
'17, dependant of the dedeased haé'losf.

18 © “Included in ‘that is all damages proximately called

19 Dby the wrongful act §f the death of Mr. Bales, including

20 . the pecuniary loss, mental shock and suffering, wodnded

21 feelings, grief and sorrow, loss of companionship and

22 depravation and the use of comfort of the deceased,

25 'including the loss of his experience, knowledge and

24 Jjudgment in managing ﬁhe affairs of himself and of its

25 Dpeneficiaries.:
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Your Honor, in this case a 50~year;old man's life
was cut short and due to -- because of the negligence and
gross négligence of the defendant in this case. Because
of that we have a young woman and young 1ll-year-old boy
that will suffer for the rest of their lives.

The 1ll-year-old boy is left without the\‘
companionship of his father, the ability to do things
with his father, the ability to just have someone there
'forAfather's day. |

The‘wife>is loss. of her‘SOleate,-hen companion,
someone that she could hold at nighf, as well as-thei
economic damages. Not oﬁly is she suffering froﬁ the
loss of her soulmate but she is under éénstant stre;s
every day with the;finanbes'that he took care of. This
family has gone from a happy famiiy,to it's sad because .

ATHAEE 2

of"this Aegligent and“gross negligent act! ™ T

We have submitted the-démaéeé and- are -asking for in
‘this case 4,000,000 in actual damages and 300,000 in
punitives.: And we'll submit a propgsed order to that
‘effgct.

THE COURT: Okay. Mr. Weston?

MR. WESTON: Your Honor, as to the economic loss
issues, in questioning both Mrs. Bales and Mr. Hiers I

believe there's been first off a lack of documentation as

to a lot of the damages that were being claimed, and if I
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could take those one at a time, Your Honor.
'In terms of the lost wages that -- both present
lost wages and future lost wages that Mr. Hiers and

Mrs. Bales discussed, there was a figure added in there

 for interest but, Your Honor, it was developed through

the testimony that some portion, Mr. Hiers did not know

how much, of Mr. Bales' income was being used to pay

household expenses.

'He didn't try to determine what percentage was
being used for the household expenses versus what was
being left over for investment but he added interest on
top of the entirs amount and, Your Honor, I don't believe
that would be a- proper measure of damages. The income
may be a proper measure of damages but not interest on

top of income.

oo

With resbeéf.fa'the lossﬁgf‘services,AYour Honor,
there was testimony about them ha&ing a small farm and
that Mrs. Bales had to make -- had to hire some
replacement services, but again, there was no
documentation as to any of that.

There were no receipts, no bills, no anything to
allow the Court to make a determination as to the actual
out-of-pocket expenses incurred by Mrs. Bales in terms of
the farm nor was there any testimony as to what this

small farm meant to the family in terms of income —-- an
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income producing matter/ rather simply that they grew
some crops on it and had some livestock but nothing to
indicate that they sold those crops or had any economic
-- outside economic interest in the livestock.

Your Honor, with respect to a very large item in
the ‘damages being presented, this life value figure,_
Mr. Hiers testified that it's a standard calculation not
based upon any statute. He's basing it upon some case
law which I have to frankly admit, Your Honor, I'm not
familiar with. One was a New Hampshire case, and he also

mentioned a South Carolina case in terms of deciding this

" life value.

But again, Your Honor, I don't believe that's an
appropriate item of damage in this type of case and I say
that without benefit of having seen the case that
Mr.uﬁiefggiéh;g}éfffgd to. So;'You;'Honorlﬂi Qould ask
the Court to certainly. disregard Ehé life value figure .
being presented by the plaintiff as well as these other
items that I talked about.

With fespect to punitive damages, Your Honor, there
was testimony from Mrs. Bales that my client did not have
a license and pleaded guilty to not having a license, and
also plegded"guilty to something else, but not having a
license does not mean that you are a bad driver or that

you did something wrong. Somebody can not have a license
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and be an extremely good driver. That's not a basis for
awarding damages simply because of someone not having a
license; |
Your Honor, to the extent that they are asking for
$300,000 in punitive damages based upon no evidence as to
how the accident occurred, no evidence or any witnesses
as to what transpired during the~accident, no evideﬁce as

to speed on the part of Mr. Martinez or who had that

traffic controls, I believe just there's just been

"completely insufficient evidence presented. to the Court

by which to make any kind of calculation as to punitivé
damages. There's simply nothing to indicate that ;— what
Mr. Martinez's level og culpability was, if any, in
connectién.with this accident.

So, Your Honor, we would also ask that yoﬁ deny the

Dogh SSaTt B PRI Ty

plaihtiffﬂs request”for the pdgiﬁivg dﬁﬁgées énd base e
your decision in this case, Your ﬁoﬁor, instead solely
upon the damages that have been recognized by the South
Carclina Supreme Court and the Legislature. )

THE COURT: All fight._ And any brief response?

MR. AﬁASTOPOULO: Just briefly, Your Honor. Just
once again, everything in our éomplaint is deemed
admitted. And second of .all, as far as Mr. Hiers'
report, it's -—- to me it's conse;vatively done

considering that the life expectancy was another 26
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1 years. Mr. Hiers did it on 16 years on the fact that he

2 would probably only work until 66.
3 He also did not take into account any pay raises,
4 and he deducted for even things such as that he didn't
5 have to -- Mr. Bales would not have to eat. He even:
6- deducted things like that from report.
7 In our opinion, it's very conservatively done and
8 that the figure from his testimony could actually even be
9 higher based on his report. Thank you, Your Honor..

10 THE COURT: All right. Mr. Anastopoulo, please

11 come get the photo that was>not admitted. The report was

. 12 admitted into evidence.’

i3 - Counsel, I am scheduling Mr. Weston's motion to be

14 back in Charleston, we'll schedule it.on Wednesday,
15 January 25th at 9:30 a.m., and we will hear motions as
»m..»,«zmm st ﬁw&ﬂ;x e R e -

L7 “deee et sl el s R $ - .
! 16 such. You have until that time to bring me your proposed

17 orders. All right?

? 18 MR. WESTON: Yes.

; 19 THE COURT: Thank you. o
i f 20 " MR. POULIN: Thank you, Your Honor.
I % 21 THE COURT: Good luck to you, ma'am. Ms. Bales,

22 good luck to you and your son.

23 MS. BALES: Thanks.
i
{ 24 {(WHEREUPON, the hearing was concluded.)
{
: 25
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0 Clyde L. Hiers

1, Clyde L. Hiers, am a Certificd Public Accountant who specializes in the
provision of damage analyses in commercial and personal litigation matters. 1
have been retained by Akim A. Anastopoulo, Esquire of the Anastopoulo Law
Firm to calculate the cconomic loss of The Estate of Frank R. Bales resulting
from a wrongful death occurring on October 15, 2008.

ificatio

1 am a Certificd Public Accountant licensed in South Carolina and
Catifornia. 1am also a Certified Financial Planner and a Certified Forensic
Financial Analyst and have had extensive training in business valuations and
foreusic analysis. I have a Bachelors Degree in Accounting from Charleston
Southern University and a Masters Degree in Federal Taxation from
California State University. In additlon to being a practicing CPA for over 35
years, [ have also been a Professor at The Citadel and the College of
Charleston for over 20 years. o

1 have been qualified to testify as an expert witness by report, affidavit,
deposition, and trial {cstimony in numerous venues including Family Court,
Probate Court, Small Claims Court, The Court of The Master in Equity, Court
of Coramon Pleas, United States District Court, end the United States
Bankruptcy Court. I have testified in these various courts in South Carolina,
Grorgia, North Carolins, Virginia, Arizona and Massachusetts,

My Curriculum Vitae and my case matrix are attached hereto as Exhibits 1
and 2. My fee for this engagement is $206 per hour.

Personal Character

As detailed in my Curriculum Vitae, I am Past President of the National
Association of Accountants and Past President of the Deniel Isiand Rotary
Club. [ was a two time member of the Year of the NAA and was also
Rotarian of the Year. Other Rotary honors include the designation of the Paul
Harris Fellow.

I am also an Elder in the Presbytetian Church and have been the Treasurer
of the Second Presbyterian Church for the past 9 years. I amalso a
Commissioner of the Charleston Atlantic Presbytery. Additionally, I am
active in Habitat for Humanity, Special Olympics, and the Susan Komen
Breast Cancer Foundation.
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Estate of Frank R. Beles has sustained economic losses with & present value

Anticipated Testimony
If called as a witness at deposition and/or trial, I will testify that The

inthe following amounts as of the anticipated tria! date:

available to me after the submission of this report, I respectfully reserve the
right to amend this writing, as appropriate.

Lost Income-Pre Trial $136,579
Lost Fringe Benefits-Pre Trial 75,569
Historical Medical Costs TBD
Lost Household Services 31,206
Total Pre Trial 243,354
Lost Income-Post Trial 430,329
Lost Fringe Benefits-Post Trial 223,341

Lost Houschold Services 241,527
Personal Consumnption Abated (53,431)
Life Value 417,046

Tota] Post Trial 1,258,812
Total Economic Loss $1,502,166

N . SEA e g RSP WX, )
Reservation of Right to Amend

No. 2127

\

In the event additional documents and/or discovery material is made

Rebuttal Testimony

Tn addition to the substance of the foregoing discussion, my testimony at

the hearing may also include rebuttal testimony, as required.
Trial Exhibits

Selective information from this report may be incorporated into
demonstrative exhibits for the purposes of trial testimony.

Prior Teglimony

4
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Over the pest four years, I have testified by deposition and/or trial in the
following matters as shown on the Case Matrix, attached as Exhibit 2.

Publicati
Publications within the past ten years are shown on the Curriculum Vitae,
attached as Exhibit 1.
Clyde L. Hiers, CPA, CFP, CFFA, M.S. (Tax)
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Assumptions and Limiting Conditions

Estate of Frank R. Bales v. Abel Martinez Martinez

" The calculation of the economic loss is subject to the following assumptions and
limiting conditions:

1

. Information regarding lost wages, fringe bengfits and medical

impairment is based on information provided by the plaintiff, his
attorney | and/or other experts retained by the pleintiff.

No attemnpt has been made to verify the accuracy and/or authenticity of
statements or documents.

. The calculations are based upon the assumption that ell relevant

information has been provided to me. No lisbility is assumed for
withheld information or information otherwise not mede avaﬂable,
whether intentional or umnhcnhonal

The calculations are valid only for the report date.
The calculations are besed upon the best information availablc as of

the report date. Calculations are subjcct to change if better and/or
different information becomes avmlxblc

I RIS b G rbeine e L

Possession of the report, or a copy thereof does not uu-ry with it the
tight of publication, nor may it be used for any purpose by anyone
other than the litigants, their attomeys. The applicable trial forum, any
appellate courts having jurisdiction over this matter.
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Docunents

In preparing this expert report, I have considered the following
documents:

1. Life expectancy table from Title 19, South Carolina Code of Laws

2. 2011 Annual Yearbook of Ibbotson Assoczatw, u@a@,__;s
end Inflstion, Chicago, Dlinois

3. Summons and Complaint filed by Akim A. 'Amstopoulo on October
7.2010 with the Court of Common Pleas for the Ninth Judicial Circuit

4. Federal income tax returns filed for the years 2005, 2006, 2007 and
2008 for Frank R. Bales and Cynthia D. Bales
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M No. 2127
Estate of Frank R_ Bales
Economic and Financial Data
I. Date of Birth 09-10-1958
2. Gender Mele
3. Date of Death 10-15-2008
4. Age at Date of Death 50,10 years
5. Life Expectancy at Date of Death 28.96 years
6. Pre Accident Earnings $37,484
7. Post Accident Eamings $0
g
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Kristi L. Harrington, Circuit Court Judge

Case No. 2010-CP-10-8631

Cynthia D. Bales, as Personal Representative
of the Estate of Frank R. Bales, Respondent

Abel Martinez Martinez and the
South Carolina Department of Transportation,

Of whom Abel Martinez Martinez is Appellant,
Appellant

CERTIFICATE OF APPELLANT

The undersigned hereby certifies that the Record on Appeal contains all material

proposed to be included by any of the parties and not any other material.

February 1, 2013 7( : . J &I/\/
: (/Zz" t

R. MICHAEL ETHRIDGE

State Bar No.: 16892
KATHERINE W. SULLIVAN
State Bar No.: 78202

Carlock, Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, South Carolina 29401
(843) 727-0307

Attorneys for Appellant

191
3146432v.1



THE STATE OF SOUTH CAROLINA
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Kiristi L. Harrington, Circuit Court Judge

Case No. 2010-CP-10-8631

Cynthia D. Bales, as Personal Representativé :
of the Estate of Frank R. Bales, Respondent

Abel Martinez Martinez, Appellant

PROOF OF SERVICE

I hereby certify that I have this"d'ay served a copy of the record on Appeal upon all parties
to this matter by electronic mail and depositing a true copy of same in the U.S. Mail, proper

postage prepaid, addressed to counsel of record as follows:

Akim Anastopoulo, Esq. Joseph Weston, Esq.

Eric Poulin, Esq. Weston Law Firm, P.A.

2850 Ashley Phosphate Rd., Suite B P.O. Box 1992

Charleston, SC 29418 Mt. Pleasant, SC 29465-1992

David Cobb, Esq.

Turner Padgett Graham and Laney, PA
40 Calhoun Street, Suite 200
Charleston, SC 29401
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