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STATEMENT OF ISSUES ON APPEAL

Claimant’s Appeal:

1.

Did the Workers’ Compensation Commission err as a matter of law in basing
the Average Weekly Wage on the previous 4 quarters when basing it on the
previous 52 weeks was consistent with the statute and would have been more
fair to the parties?

Employer and Carrier’s Appeal:

2.

Whether substantial evidence supports the Commission’s factual findings that
Ramey was on light duty restrictions from March 24, 2011 and that the
Employer unilaterally withdrew its offer of employment suitable to her
capacity; thus requiring the Employer to pay temporary total disability
compensation benefits during Ramey’s period of disability?



STATEMENT OF THE CASE

This appeal arises out of a workers’ compensation claim filed by the Appellant/Respondent,
Gayla Ramey. Ramey was employed for nine years as a registered nurse for the Employer Unihealth
Post Acute Care. Employer was insured by American Zurich Insurance Company.

On March 11,2011, she suffered an injury by accident of when she fell on a flight of steps.
Ramey injured her back and right arm. The Employer and Carrier accepted her claim and provided
medical benefits.

On March 21, 2011, Employer discharged Ramey allegedly for falsifying records to get paid
for one hour on March 18, 2011, while she was at the doctor that day treating for her injuries.
Thereafter, the Employer refused to pay temporary total disability.compensation despite Ramey
being under work restrictions and not at maximum medical 'improvement..

Ramey timely filed a Form 50 (Request for Hearing) seeking medical treatment and
temporary total disability compensation from the date of her termination and continuing. [R. p. 30].
Employer timely filed a Form 51 denying the claim for temporary compensation on the grounds that
Ramey had been fired for cause. [R. p. 33]. |

A hearing was held before Commissioner Bryan G. Lyndon on August 10, 2011.
Commissioner Lyndon issued a Decision and Order on September 28, 2011. [R. pp. 3-16]. In that
Order, the Commissioner ordered the Empléyer to pay “temporary total disability compensation from
March 24, 2011 to the present and continuing.” [R. p. 14]. He also set the compensation rate at
$671.58 based on an average weekly wage of $1,007.32 as calculated on the Form 20 prepared by
the Employer. [R. p. 10, Finding of Fact 1]. |

Both parties timely appealed from this Order. Ramey appealed the rulings regarding the



corhpénsation rate. Eniployer appealed the réquirefnenf to bay temporér}; total disability
compensation from March 24, 2011.

The Appellate Panel heard oral arguments on March 20, 2012. By Decision and Order dated
May 23, 2012, the Appellate Panel afﬁrrﬁed the Decision and Order of the Single Commissioner.
[R. pp. 17-28].

These cross-appeals followed.



STATEMENT OF THE FACTS

Gayla Ramey was employed for nine years as a registered nurse for the Employer Unihealth
Post Acute Care. Her job duties included numerous physical tasks including turning patients,
helping patients move, and helping patients get in and out of wheelchairs.

On March 11, 2011, Ramey clocked in with a hand scanner. Shortly thereafter, she fell, was
injured, and was immediately sent to Doctor’s Care for treatment. She did not clock out when she
went to the doctor and was paid for her normal hours — including the time at the doctor’s office.

Doctor’s Caré put Ramey on work restrictions of no more than 30 minutes.per hour on her
feet; limited use of the back; no use of the right arm; 10-pound lifting restriction;- and no repetitive
bending, twisting, stooping, squatting or pushing. [R. pp. 342-343]. The Employer refused to respect
these restrictions and kept her working full duty. Two other employees, Tammy Watkins and Lisa
Jacobs, were also required to work full duty despite being under medical restrictions from work-
related injuries.

On March 18, 2011, Ramey returned to Doctof’s Care. She asked the doctor to take her off
work restrictions because she needed to help with understaffing on her floor and she was afraid she
would be fired if she remained under medical restrictions.

As the hand scanner was not working that day, Ramey was required to submit a written
“request for missed time” form. Both of her immediate supervisors, Carrie Ray and Tonya
Shephard, reviewed and approved the form as submitted. Both supervisors knew Ramey had left
work for her doctor’s appointment that morning when they approved the form. Ramey. submitt\ed
time from 7:00 a.m. to 10:30 a.m. — which included the roughly one hour she spent going to the

doctor.



On March 21, 2011, Employer discharged Ramey allegedly for falsifying recordé to get paid
for the one hour she was at thé doctor on March 18th.

Ramey returned to Doctor’s Care on March 24, 2011. [R. p. 350]. She was placed back on
work restrictions. [R. p. 351]. Ramey returned several more times to Doctor’s Care — she was
continued on work restrictions at each visit. [R. pp. 351-360]. Her last visit was on April 8, 2011
when she was referred to an orthopaedic surgeon. [R. p. 358]. Defendants refused to provide
medical care from that point forward until the day of the hearing. [R. p. 100, lines 2-6].

Ramey was seen by Dr. Timothy Zgleszewski on July 19,2011. Dr. Zgleszewski opined she
was not at MMI, required additional treatment.for her injuries, and “would be at risk for further
injury if she returns to work beforé the additional treatment is rendered.” [R. pp. 365-369]."

A hearing was held before Commissioner G. Bryan Lyndon on August 10, 2011. In the pre-
trial conference, Employer conceded it was required to provide treatment through an orthopaedic
surgeén. The hearing went forward on two issue;: (1) whether Employer was required to pay
temporary tétal disability compensation; and (2) the a§erage weekly wage and compensation rate.

At the hearing, Employer denied Ramey should receive temporary total disability benefits
because she was terminated for cause. tR. p. 102, lines 8-12]. Commissioner Lyndon ordered the
Employer to pay “temporary total disability compensation from March 24, 2011 to the present and
continuing.” [R. p. 14 ].

The Commissioner also set the compensation rate at $671.58 based on an average weekly
wage of $1,007.32 as calculated on the Form 20 prepared by the Employer. Ramey had argued for
a compensation rate of $704.32 based on an average weekly wage of $1099.17. The figure was

based on her actual earnings over the 52 weeks immediately prior to her accident.



STANDARD OF REVIEW

The appellate court must affirm the findings of fact made by the full commission if they are

supported by substantial evidence. Lark v. Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304, 307
(1981). However, the appellate court may reverse the full commission's decision if it is based on an

error of law. Therrell v. Jerry's Inc., 370 S.C. 22, 26, 633 S.E.2d 893, 894-95 (2006). The issue of

interpretation of a statute is a question of law for the Court. Catawba Indian Tribe of South Carolina

v. State, 372 S.C. 519, 524, 642 S.E.2d 751, 753 (2007).



ARGUMENT

The Appellate Panel erred in basing the average weekly wage on the Form 20 because
the statute defines average weekly wage as “the period of fifty-two weeks immediately

preceding the date of the injury” and because using the Form 20 would be unfair to the
parties.

The Workers” Compensation Commission held as a matter of law that: “The Claimants
compensation rate is $671.58. This finding is based upon the average weekly wage of $1007.32 on
the Employers Form 20 which covers the last four quarters of the Claimants employment.” [R. p. 10,
13, Finding of Fact 1; Conclusion of Law 2]. Ramey contends that in this particular case, the correct
average weeklsl wage should be based on her last 52 weeks of wages; rather than the last four
quarters. This would result in a higher averz;ge weekly wage of $1,099.17 — which in turn would
result in the compensation rate being capped at the 2011 maximum of $704.32. As these figures are
undisputedly correct, this is purely a legal issue.

Section 42-1-40 defines average weekly wages as “the earnings of the injured employee in
the employment in which he was working at the time of the injury during the period of fifty-two
weeks immediately preceding the date of the injury . ..” S.C. Code Ann. § 42-1-40 (2007). If this
definition is applied, then the correct average weekly wage is clearly $1,099.17.

The contradiction here arises because the statute goes on to state: “‘ Average weekly wage’
must be calculated by taking the total wages paid for the last four quarters immediately preceding
the quarter in which the injury occurred as reported on the Department of Employment and
Workforce's Employer Contribution Reports divid§d by fifty-two or by the actual number of weeks
for which wages were paid, whichever is less.” Id. The regulation governing calculation of the

compensation rate further provides:



Wége information shall be provided by the employer. The employer shall report

gross wages, not net, and shall include gross pay allowed for vacations, bonuses,

overtime, and allowances of any character made to an employee in lieu of wages as

specified in a wage contract. 25A S.C.Code Ann. Reg. 67-1630(B)(2004)(emphasis
added).

Asiillustrated in this case, there is an obvious contradiction in the statute. Mandating the use
of the previous four quarters may result in a different — perhaps significantly different — average
weekly wage than shown in the previous 52 weeks earnings.

The only logical means of reconciling the contradiction is to treat the reference to the
previous four quarters reported to the Department of Employment and Workforce as a means of
authenticating the payroll records. This ensures that an employer will not mistakenly use net wages

instead of gross wages. However, even then, it is not a complete assurance of accuracy. Some

employers pay their employees under the table or partially through tips. See Pizza Hut Delivery v.

Blackwell, 204 Ga.App. 112, 418 S.E.2d 639 (Ga. App. 1992)(unreported tips must be included in
the claimant’s average weekly wage. This is the only interpretation consistent with the plain
language of the statute itself along with the purpose of temporary compensation to substitute fo; a
worker’s paycheck. Statutes, asa whole, must receive practical, reasonable, and fair interpretation,

consonant with the purpose, design, and policy of lawmakers. TNS Mills, Inc. v. South Carolina

Dep't of Revenue, 331 S.C. 611, 624, 503 S.E.2d 471, 478 (1998).

The Commission’s role is sharply limited to determining from the evidence the actual wages
~ an injured worker earned, and from that finding deriving the correct compensation rate. As the
actual wages earned by Ramey over the preceding 52 weeks are undisputedly higher than those
reflected on the Form 20, the Commission should have found the average weekly wage to be greater

than $1,099.17 as a matter of law.



The starting point for analysis of this question is the statute defining “average weekly wages”.
Employef contends the Commission must rely on the wage records because the statute states
“‘ Average weekly wages’ must be calculated by taking the total wages paid for the last four quarters
immediately preceding the quarter in which the injury occurred e;s reported on the Employment
Security Commission’s Employer contribution reports . ..” S.C. Code Ann. § 42-1-40 (1996). The
parties agree the Commission based the average weekly wage on this part of the statute.

The statute further provides “When for exceptional reasons the foregoing would be unfair,
either to the emplc;yer or employee, such other method of computing average weekly wages may be
resorted to as will most nearly approximate the amount which the injured employee would be earning
were it not for the injury.” S.C. Code Ann. § 42-1-40 (1996). In this case, relying on the Form 20
is patently unfair to Ramey. Employer should not earn a windfall in the workers’ compensation
claim simply becausé Ramey was hurt in the last month of a quarter in which her earnings were
higher than the year before. Cf. McLeod v. South Carolina Ins. Co., 272 S.C. 254, 251 S.E.2d 193
(1979)(“It would, therefore, not be appropriate or equitable to allow the Defendant (carrier) to derive
a windfall benefit by taking credit against any sums received from other sources or to permit the
carrier not to make payments which are admittedly due under the Workmen's Compensation laws
of the State . . .”).

No reported South Carolina case directly addresses the issue. South Carolina law
consistently favors a flexible approach with a view toward the ultimate objective of reflecting fairly
a claimant's probable future earning loss. Bennett v. Gary Smith Builders, 271 S.C. 94, 98, 245
S.E.2d 129, 131 (1978). “The objective of wage calculation is to arrive at a fair approximation of

the claimant's probable future earning capacity. His disability reaches into the future, not the past;



his loss as a result of injury must be thought of in terms of its impact on probable future earnings.”

Id. at 98-99, 245 S.E.2d at 131; see Stokes v. First Nat'l Bank, 306 S.C. 46, 410 S.E.2d 248 (1991)

(upholding an award where an employee's future earning capacity was one of the factors the
commissioner in deciding upon an award).

The cases demonstrate numerous examples of the exceptional circumstances requiring use
of an alternative method to determine the average weekly wage. See, e.g. Bennett v. Gary Smith
Builders, 271 S.C. 94, 245 S.E.2d 129 (1978)(reducing compensation rate to comport with actual
annualized earnings noting the “calculation we hereby approve brings about a result fair to the
employee and to the employer. It neither rewards the employee for working less than full time, nor
punishes the employer for having given Bennett part-time employment after he declined full-time
employment.”); Forrest v. A.S. Price Mechanical, 373 S.C. 303, 644 S.E.2d 784 (Ct. App.
2007)(including wages of all employers claimant regularly worked for even though he was not

working for all employers at time of injury); Elliott v. S.C. Dep't of Transp., 362 S.C. 234, 607

S.E.2d 90 (Ct. App.2004)(as a matter of law, an earned pay increase qualified as an “exceptional

reason” to recalculate claimant’é average weekly wage); Sellers v. Pinedale Residential Center, 350

S.C. 183, 564 S.E.2d 694 (Ct. App. 2002)(exceptional circumstances existed requiring the average
weekly wage of 16-year old rendered paraplegic in work-related accident to be based on the future

earnings as testified to by a vocational expert); Brunson v. Wal-Mart Stores. Inc., 344 S.C. 107, 542

S.E.2d 732 (Ct. App. 2001)( remanding for reconsideration of average weekly wage where it would
be “grossly unfair to [employer] to require payments based on [seasonal employee’s] dual

employment status since he did not intend to work both jobs after the holidays™); Booth v. Midland

Trane Heating and Air Conditioning, 298 S.C. 251, 379 S.E.2d 730 (Ct. App. 1989)( reversing

10



Commission’s refusal to deviate from statutory formula when “aé amatter of law . . . a wage increase
of this magnitude [63%] in such a short period of time is exceptional.” ).' The common theme
running through these cases is that the Commission must use the most accurate method for
calculating an employee’s future actual earnings to ensure a fair result to both parties.

When, as here, the undisputed facts show the employee earned substantially more than
reported on the Form 20 over the preceding 52 weeks, the Commission cannot arbitrarily limit the
wages to a lower amount that the definition used in the statute. The Commission must be reversed
because this result is grossly unfair to the employee. Therefore, the findings on the average weekly
wage should be reversed..

CONCLUSION

For the foregoing reasons, the Decision and Order of the Appellate Panel should be réversed
and modified as to Ramey’s average weekly wage and compensation rate. For the reasons argued
in the Respondent’s Brief of Appellant/Respoﬂdent, the Decision and Order awarding workers’
compensation benefits to Gayla Ramey should be affirmed.

Respectfully submitted,
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Mark R. Calhoun
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714 E. Main Street
Lexington, SC 29072
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Attorney for Appellant/Respondent

Columbia, South Carolina
January 31, 2013
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