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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE
Z01Z 

HAY _ \ p : 2l ,CASE NO. 2010-CP-23-1622 

JP Morgan Chase Bank, National 
Association,1 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, 
Inc., 

DEFENDANT(S). 

';j' (~00268,00125) 

ORDER DENYING DEFENDANT 
TUCKERS' RULE 60(b) MOTIONS 

AND ORDERING THAT THE 
PROPERTY BE VACATED 

This matter came before me for a hearing on August 9, 2011 pursuant to the 

Rule 60(b) motion of the Defendants Brian Adrian Tucker and Jessica C. Tucker 

. '.' ("Tuckers") to set aside the Judgment of Foreclosure and Sale and to stay eviction from 
!Ii 

the property pending consideration of the motion. The Plaintiff, JP Morgan Chase, 

Bank, NA ("Chase") agreed to the stay pending consideration of the Motion. 

After considering the p!esdings. memoranda, affidavits, arguments of counsel, 

and testimony, arid after requiring the parties to process a new loss mitigation 

application, this court denies the Tuckers' motion and orders that the Tuckers vacate 

the property within 30 days of this Order being served upon their counsel. '~(" 
","r..l ':.i.~.o;'.:i 

1 The caption was previously amended by Order of this court to reflect that Chase .Home Finance, LLC 
merged into JP Morgan Chase Sank, National Association, 

RECEI\.JED 

MAY '- 1 2012 

"-"'" 

:;", .:, 



FACTUAUPROCEDURALBACKGROUND 

Chase commenced a foreclosure action on March 1, 2010. Personal service of 

the Lis Pendens, Summons and Complaint was made on Brian Tucker on March 9, 

2010 and service on Jessica Tucker was made on this same date through Brian 

Tucker.2 More than 30 days elapsed since service of the Summons and Complaint on 

the Defendants, and the Defendants failed to plead or otherwise defend as provided by 

the rules, so Chase filed affidavits of default and submitted a proposed Order of 

Reference which was duly signed and filed on April 20, 2010. 

A hearing .was scheduled before this court on July 7, 2010. Due notice of this 

, hearing. was' served 'on 'the Defendants on"June 21, 2010 as shown by the Notice' of " 

Hearing"with Certificate of Service on file with the court. The Defendants failed to 

appear at the hearing. This court received a Record of Hearing with supporting 

documents, and executed a Judgment of Foreclosure and Sale dated July 7, 2010 and 

" 

filed July 14, 2010. 

Pursuant to the terms of the Order, the property was sold according to law on 

September 7, 2010, 'with deficiency demanded. Notice of this sale was advertised 

according to law in the Greenville News for the three Fridays preceding the sale. Chase 

was the successful bidder and on November 29, 2010, this court signed. the :deed~ 

which was filed with the Greenville County Register of Deeds on December 14,2010., 

2 The Tuckers dispute this and this was one of the grounds for their Rule 60(b) Motion. The court will 
discuss the issue later in this Order. 

,3 The Deed was to Fannie Mae pursuant to Chase's request. 

'" ...... ' \ 
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The Tuckers remain in possession of the property and on January 27, 2011, 

Chase filed a form Motion and this court issued an Ejectment Order filed January 31, 

2011. On April 8, 2011, the Tuckers filed a Motion to stay ejectment. A hearing was 

scheduled before me on these motions for May 9, 2011. On May 6, 2011, the Tuckers 

filed a Motion to Vacate and Set Aside the default judgment pursuant to Rule 60(b). 

Chase objected to consideration of this Motion on May 9, 2011 without adequate prior 

notice, so the court rescheduled the hearing for May 23, 2011. -

At the hearing on May 23, 2011, the Tuckers wanted to offer live testimony and 

raised the issue of service of the Summons and Complaint. This court decided that the 

:luckers needed to refile their Motion to include this issue and ordered that Chase bring 

its process server to the rescheduled hearing. - The hearing was rescheduled to-August 

9, 2011.;At this hearing, both Brian and Jessica Tucker testified and Chase presented 

the testimony of its process server, Terry Moore. 

- Subsequent to this hearing, on-' August 26; 2011, this court held a telephone 

<status cOnference with the parties' counsel. At this conference, the court notified the -

parties that it was taking this matter under advisement, but ordered Chase to consider 

the Tuckers ·for all available foreclosure alternatives and for the Tuckers to promptly 

apply for any programs for which they may be eligible. 

Over the next several months, the parties proceeded down this path with this 

court's supervision. Ultimately; the court held two more status conferences with the 

parties, one of which included a representative from SC Help.4 The fundamental 

4 SC HELP is a South Carolina Not-For-Profit assisting South Carolina citizens in foreclosure. 
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problem, which the Tuckers could ·not overcome, was the ·combination of their limited 

income and an arrearage dating back to October 2008 which exceeds $65,000. 

The SC Help program illustrates the Tuckers' problem. The Tuckers qualified for 

$20,000 in funds from the SC Help program which Chase could apply to their arrearage; 

however,' to qualify, the Tuckers had to have a mortgage debt to income ratio of 31 % or 

less after application bf the funds. In this case, because of the large arrearage, even 

after applying the $20,000 from SC Help, the Tuckers mortgage debt to income ratios 

would still exceed the guidelines. 

LAW/ANAL YSIS 

, .. 

The' movant in 'a Rule 60(b) "m'ation has the burden of presenting' eviden~~' 

proving the facts essential to entitle her to reli~f. BB&T v. Taylor, 369' S.C. 548, 552, 

633 S.E.2d 501, 503 (2006). 

In determining whether to grant relief under Rule 60(b)(1), the court must 

consider the following factors: "(1) the promptness with which relief is sought; (2) the 

reasons for the failure to act promptly; (3) the existence of a meritorious defense; and 

,(4) the prejudice to the other party." Mictronics, Inc. v. S.C. Dep't of Revenue, 345 

S.C. 506, 510-11, 548 S.E.2d 223, 226 (Ct.App.2001). 

In this case, each of these factors weigh against granting the Motion. 

Fjrst, .the. Defendants have not acted ,Promptly. As noted in the factual 
• ' , '> ."~ • l • • '. 

background, .the hearing in this case was held and judgment entered on July 7, 2010, 
, . . .' : - " . '. ~ .' ,~ . . 

almost ten months prior to the Defendants filing their initial Rule 60(b) motion. 

-4-



· Moreover, since the foreclosure hearing, the property has been .advertised, sold, and 

the deed signed and delivered. Second, the Defendants have failed to prove any 

reasons for their failure to act promptly. 

The Defendants claim they were not served with the Summons and Complaint; 

however,.in addition to the Affidavit of Service on file with the court, Chase offered the 

testimony of Terry Moore, Chase's process server. Mr. Moore is a retired police, 

offic'er . with over 30 years' experience serving process. Mr. Moore specifically 

identified Brian Tucker in the courtroom as being the person he served, said he was. 

quite familiar with the area, and that Mr. Tucker identified himself as being Brian 

I!Jcked. Mr. Moore has no doubt he served Brian Tucker. In contrast, the Tuckers' 

i?· . offered '"circumstantial evidence that Ms. Tucker would have been home at the time 
'.' 

'f .. ' and that their dog barks.constantly when someone comes to the door. This court fin~~ 

, 
.:.~ . 

<, 

Mr. Moore's testimony to be credible, that the Tuckers were served with the Summons 

and COmplaint and that the Tuckers have failed to meet their burden of proof on this 

issue. 

Third, and perhaps most important to the court, the Defendants have no 

meritorious defense. As alleged in the complaint, and as shown in the payment 

history, the Defendants are in default under the terms of the note and mortgage and 

still owe Chase for all payments since October 2008. This evidence is not disputed. 

Furthermore, despite the Defendants arguments to the contrary, HAMP is not a 

defense or cause ot' action. It is a matter to be' decided by the court if raised in the 

pleadings, which it was not. Moreover, as shown by Chase's affidavit and the 

5 
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Tuckers' payment history, the Defendants had earlier entered into a repayment plan 

and had then failed to timely make their HAMP trial payments. The Tuckers failed to 

offer evidence at the hearing to contradict Chase's affidavit by proving they timely 

made these payments. Moreover, this court ordered that Chase process a new 

application by the Tuckers, which Chase did and the Tuckers still could not qualify for 

foreclosure relief, even after applying $20,000 in funds from the SC Help, program. 

The Tuckers' current income is too low and their mortgage arrearage is too high for 

them to qualify. Generally speaking, to qualify for the programs, after receiving all 

permissible loan modifications set forth in the guidelines;' the modified mortgage 

,payments must be less than 31 %of the debtors'income. According to Chase's 

analysis, the Tuckers mortgage' payment to income ratio would be over 216% and 

would not meet the guid~lines. 

Finally, Chase would be prejudiced if the judgment was vacated. Chase has 

already advertised and purchased the property at judicial sale. Fannie Mae received a 

deed which has been recorded. Furthermore, since the deed was delivered to Fannie· 

Mae, the judicial sale ,is res judicata under the provisions of S.C. Code Ann. §15-39-

870. 

,Rule 60(b)(3) allows the court, within its discretion, to relieve a party from a , 

default: judgment where the judgment has been' obtained through, some .. . ,~.. ....... : ." 

misrepresentation, fraud or other misconduct, has been made by, an adverse· party: 

The rule applies, however, only to extrinsic fraud, not intrinsic fraud. Raby Const. LLP 

V. Orr, 358 S.C. 10, 594 S.E.2d 478 (2004). Moreover,. the fraud requires a showing 

6 



that the perpetrator acted with intent to defraud. Perry v. Heirs at law of Gadsden, 357 

S.C. 42, 590 S.E.2d 502 (Ct. App. 2003). Those elements are not present in this case. 

Rule 60(b) motions and "independent actions in equity" do not allow a party to 

relitigate a case, hoping to a clinch a victory in a more favorable climate the second 

time arour}d, by supplying evidence they failed to muster at the first trial. See Mr. G v. 

Mrs. G., 320 S.C. 305, 308-309, 465 S.E.2d 101, 103 (S.C. Ct. App. 1995). A party 

::..~ 'i. 

seeking relief from a prior judgment on grounds of fraud must show he had no 

, opportunity in the original action to fully litigate the ground on which he now seeks 

-
relief; otherwise, his claims are barred by res judicata and collateral estoppel. . 

• ".j; 

In this case, there is no evidence of any extrinsic fraud sufficient to overturn or 
:{,~." 

vacate the judgment. There is no evidence of any intent to defraud the Defendant~ or 

" 

the court. There is no evidence that the Defendants were denied the opportunity to 

present evidence at the hearing on the merits. Indeed, the alleged conduct cited in 

".Oefendan'ts' motion occurred after, the judgment was already entered of ,record. In ' 

(their Motion, the Defendants allege that in August 2010, Brian Tucker was invited to 

participate in a meeting concerning loan modification; however, the judgment in this 

case was executed on July 7, 2010. Moreover, this court ordered a de novo, loss 

mitigation review and the Tuckers still did not qualify. Our courts have a "long 

standing policy toward final judgments." Chewning v. Ford Motor Co., 354 S.C .. 72, 

- , . 
86, 579 S. E.2d 605, 613 (2003)( We recognize that important benefits are achieved by 

the preservation of final jUdgmen'ts.' This opinion, with its unique facts,'in no way alters 

the Court's longstanding policy towards'filial judgments.)' " 

7 
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Finally, throughout their Motion, the Defendants claim that· the Plaintiff 

misrepresents HAMP compliance in violation of Chief Justice Toal's administrative 

order and in paragraph 3 of the complaint. First, this allegation is not accurate since 

as shown by Chase's Affidavit, the Defendants' Loan Workout Agreement and 

payment history, the Tuckers failed to timely make their. trial period payments. 

Second, even if the allegations were true, which this court does not find to be proven, 

the Defendants waived any objections and are deemed to have admitted the allegation 

by failing to present their objections to this court in a timely fashion. Allegations made 

in a complaint that are not denied in the answer are deemed admitted under Rule 

8(d) . .Motors Ins. Corp. v.: State by' & Through- Department of Highways & Pub. 

Transp., 313 S.C. 279,437 S.E.2d 555 (Ct. App. 1999), reh'g denied, (Dec. 16, 1993). 

Third, even if the allegations were true, which the court does not find to be proven, it . 

would be intrinsic fraud (fraud submitted to the court as part of the litigation process) 

for which relief from a judgment is not available. This court finds and concludes that, 

despite the zealous advocacy of the Tuckers' attorney, there is no basis for relief from 

the foreclosure judgment under Rule 60(b) (3). Further, by requiring a full de novo loan 

modification review, that lasted many months, the Court afforded the Tuckers every 

opportunity to attempt to save their house. 

WHEREFORE, having fully considered the matter, the Defendant Tuckers' 

motion pursuant to Rules 60(b)(1) and 60(b)(3) is hereby denied. The Defendant 

Tuckers shall have 45 days following service of this Order on their attorney to 

peaceably vacate the property. Thereafter, the Sheriff of Greenville County is hereby 

8 
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ordered to place Fannie Mae aka Federal National Mortgage Association in peaceful 

possession of the property. 

IT IS SO ORDERED. 

Greenville, South Carolina 
April ~3:J , 2012 

. ~.,:",~.' 
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STATE OF SOV1H CAROLINA" 

COUNTY OF GREENVILLE 

JP Morgan Chase Bank, NA 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, 
Inc. 

DEFENDANT(S). 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

ORD3R DENYING DEFENDANT 
TUCKERS' MOTION TO 
RECONSIDER 

ENTERED COM PUTER 

This matter comes before me on Defendants Brian Adrian Tucker and Jessica C. 

Tucker's motion for the Court to reconsider, alter, amend, and/or clarify its Order dated 
, . 

April 30,2012, and filed May 1,2012, in the above-captioned action. The Tuckers and 

their counsel received written notice of the entry of this Order on May 18,2012, and 

timely served, filed, and provided th"" l~T)c1orc;jf.necl with f.1 copy of th~ rnotill!" ::\.,rl it<; 

accompanying memorandum on May 25, 2012. 

The Court elects to decide this motion on the basis of the Tucker's written motion 

, and memorandum in accordance with Rule 59(f), SCRCP. Having reviewed the motion 

and memorandum, the Court concludes that it did not make any misapprehension of 

the facts or the law in its prior Order and. therefore denies the motion. 

The Court held a telephone conference with counsel for both parties and 

Tuckers' counsel asserted that this court had not ruled upon the Tuckers' claim 

pursuant to Rule 60(b)(4) SCRCP that the judgment was void because of a lack of 

service. The court notes that the motion refiled by the Tuckers on June 13, 2011 only 

asserted grounds for relief under Rules 60(b)(1) and 60(b)(3) SCRCP; however, the 

Tuckers did allege they were not served. To the extent this alleges a ground under R .. uls:,.. fi 
f\~C€.\"~" ' 

~ "1~~~ 
~U\'\ 
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60(b)(4) that the judgment is void, the motion is denied because this court expressly 

found that the Tuckers had been served. 

IT IS SO ORDERED. 

Greenville, South Carolina 
June c:?J I 2012 

,\ . 

'.'-: 

Sf fr., Master-in-Equity 
unty 
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~ STAT~ oF' SQUTHCAROUNA" 

COUNTY OF GREENVILLE. 

iNTH5CbuRT OF COMMON PI.,EAS .. : 

Cas~ N~. 201P~CP-23-J622 " 

Chase Home Finance, LLC, :" 
" " 

PLAINTIFF •.. zml JAN 31 P 12= Sq· 

"5. 
""""~~ : .. r~";j~En,cLr"u(OF COURl' : 

" J:?rjaf{bdr~ll ucker! Je§.Si~IC. Tuck?~E§~~l( u:,co.·s . c.: . . 
. l4alf Mile Lake HofrJe'Owner's Associationw·I'K r.\.;<,: I'·'.:";) " . " 

. . _ _. ~ ..., . . ,., . ..1.. . . . . 

. EJECTMENT 

N . 
9 
-n ,;~~.p" Inc.,· 

... ~ ~~~ .. 
" DEFENDANTS. . -,-

(100268.00125] ...... ~ .•..•... ~~~. 
" ". : T~is matter came before me· ~egarding "the above named Defe~dai1t(s) B~ian A9riari:.': f; "~~ " 

Tucker 'and jessi<?:3 6. Tucke"r or·any occupant"of the prop~rty" l~c~ted"at·.103_Half·Mil~r~~e, _-" - . 

Greenville, SC 29609, to issue a Writ of Assistance by this Court to the Sheriff ofGreerivi\le 

-Cbuht~i,SQDth. C~rdlina, ~rdering and :di"recting ~ifD" t~-c·r~rr\dve,:~eace~bIY· or "farcib·ly,:the . " - . . - -

Defendant(~) ·Brlan Adrian Tucker and Jessica· C." Tucker, together with any' and aU" persons 

claiming under said defend~nts, and all of their personal property located within or on'the . 
- . . ~. '.' 

subject premises described herein . 

. ': It appearS ·thatt.he Pla.intiff was" the s"uccessful,bidd~r at the' public s~le of the subject 

premfses on" July 14, 2010, the subject property was sold at judicial sale,resulting in a Master's 

Deed.fjied D~-;emb.er 14,'2010 in Book 23S{at P~g"e 471.0 ~f the Gree~vi!l~G~u"ntY'Register of 
.. . .... , . 

Deeds Office, " Tl1at Plairitiff is entitled to PQ~s~ssion "of-the subjecrprern(se~: .: 
.-" " NOW THEREFORE; - ". . "." "."" .. '. . 
", . 

"LJPON MOTION ~f"Ronald C. Scott and/or Elizabeth"R. Polk" and/or Brett F. Kline and/o"r 

·Ang~liaJ .. G~aht a.rid/or Dougias E.Th.omas ot-Scott Law Firm, P.A., Attorneys forth~ Plaintiff, "" 

IT IS H~REBY' ORDERED "tlia~" th~ PI~iri.tiff "is~ntitled to recover pos"session of the 

pre m.is es "desc.ribed as f()llows:"" " . 

All that certi3inpiece,' parcel or"icit of land situate; lyin~i arid"b~ing in tlie State of·South 
Carolina, . County" of Greenville, "being shown' and designated' as HALF MILE LAKE,"" 
PHASE1-A, LOT 7,"containing."O."39 acres, .more.or"less, as shown on that certain plat. " 
by Site" Design, Inc., dated July 28, ·1997."entitled'«SurVey.fo"r Da.vid Nasim and Suzette 
Nasim", recorded in the Register of Deeds Office for Greenville County, SC in Plat Book 
36:-A at Page 45.:Reference IS" hereby .-made "t6 said plat for a" complete metes and 
bOLJrid~ 'desCription thereof. ... ."""."" " " ". - ." "" " " ;" . 

"This being the- same property "conveyedt~ B~ian Adrian Tucker and" Jessica C. Tucker," 
. as joint tenants with rights" af survivorship and n6t as tenants in "common, by deed of 

Federal National Mortgage Association,a/kla Fannie, Mae, "dated May 14, 2007 arid 

-·l2--'· 

. 1 



.. , 

, " 

. '. .. 
" ,re~Drded. May 1-6, 2007 inthi3 RegisteF·of Deeds Offic.e fQr ,Greenville County, South' , 
, Carolina'in Book2:26iatPage'1131.- ',,:, ,",' : -: ,,' ~o:.' ': ", " "'., ~: ' , 

. , ... ,,' .. ', .. '" ..... , ' .. ' ., .' .. ." .. 
, ,':' '," 

, TMS No". PO,41. 00-0 1-00 1. 07 ' 

. Property addres'$: '. 1 03 HalfMtle Lake, Gr~envi!l~, SC, 2,9609 

, IT IS FURTHERO'RDERED that upon' receipt of a copy of this Order, the Sheriff of 

GreenviUe County,' South C~roliria"or 'his authorized d~puties be, and thereby a~e, directed and 
I " "' . , 

. 'J . ..,' • 

authorize~, to post a copy ofthisOrder,and/or serve a copy of this Order upon the occupant(s) 
.. :" . 

of the referenced prope'rty.' , , 

, IT IS FUTHER ORDERi::P thi3! not Je?s;'th,~~' 2,1~~ys subsequent to said posting ~r 
," service, the Sheriff shall be, authorized to enter upon the aforementioned prt?mi~es, by fo~ce if 

necessary, and seize,the said premises and to remove therefrom any and all such persons who 

" may be' occupyi~g 'the same, t~gether~ith'aJl of'thel~ po~~-~ssi?~s, and to putth~ PI~i~tiff'in 'f~jli ':, 
" peaceful' and qui~t poss~ssior)' of trie premj,s~s ~ith6ut delay;.' and thereafter, within ten (10) 

. ".f.,'", days:'\:~Eik~ due' R~t~rn to'th~ 'Gler.k:of Court for ,Greenviile Cou~ty,' South' C~rolina, showing ,- '.,- .", '" , ' , ' 

~!~~how this Order has been 'executed. 

:,0." ',: ,< ~7]'T. IS ,FUTHER ORDERED ·th~t the Sheriff shall have discretion to eXtend the date ~f ': .,.. " , " 

seizur~;:but nqt more than 30 days frpm the date of said service or posting,' absent a further 
. . . .' .' . . . ." .. ~. .. '. " , '. . . . : " . . ". . 

Order. " 

'IT IS FURTHER ORDERED that, should the Defendant(s) andlor' occupant(s) of the 
, , , 

, property. challenge Plaintiff's right to possession, said Defencjant(s) and/or occupant(s), upon " ' . '" . . , ' 

, filing a<Motion to Stay,Writ of Ejectment, ?haU be entitled to an expedited hearing, which may be 

,;t schedul~d, with th~ 'court ~y' c~lIing ,(864),' 467-8556; but only after- filing said m~ti6n' with the . 

Clerk of. Court. . " ... ~ ... -,' ... .. -.,.' 

AND IT'IS SO ORDERED. ' 

;" ' 

slCW.~~,5romo~)(" 
-The Honorabl.e Charles B. Simmons, Jr; , ' , I" • 
Master in Equity for Greenville. Counfy . 

" ,"lt2£>- , " ,,2011 
Greenville, South Carolina ,', 

, . 

..'-' - .... ' ..... 

- .. ',~' '. . ...: ... '.': 

, -1~3':":', 

. ' 
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Decembe:r- i4~ ,2010 '0t'35:08 PM, ,:Cons:$14B,955 70 
'Rec.$10 ,0'~' , cr:ty Ta,,:EXE:MPl ' "Sht~ Tax:EXE~T 

FILEDINGREENVILLECOUNTYjSC 
, , " ". 'MASTER'S TITLE .. " 

.. '. 
" 

" COUNTY . OF GREENVILLE .' , 

, . ·tb ALL WHOM THESE PRESENT SHALL CONCERN:' ... , ' 
. :'., 

..: ,: Ii: Charles R Simmons,Jr., as Master inEquity for "Greenville County, the said State,' ." 
, .. , send gfee~ings: ' .. '. .' '. .... '. ' . . 

. . .'W~ER~~~';:·in ~~a~tio~ 'in the'co'~~"Of co~mo'~ PI~a's:>i~'Gfe~nvJli~coG~ty 'b~~~e~ 
Chase Home. Firiarice, LLC·,. as Plaintiff and Brian. Adrian Tucker and Jessica C. Tucker, as 
Defendant(s), by an Order dated on J~/y14, 2019, i.t lfIfa.s.de~reed thatt.h~ pr!?pertypereinafter c .. 
de~~ribe.q should ·be.sold bY"the Mast~r in Equity ,for (3reehville County on the terms and for iIe' .. t~'~C-: " , 
purposes mentioned in the Order(s) granted In the case (see' Judgment RoILNo.,'20·10~CP~~~· . ,.-:~~:.:. 
162?){~)VI<?JUGI\GE f.ORECLOSUREACTIO~·TRANSFERRING~EAl TV). :', " :",= ,-'-;~ ~ . 

. NOW THER~FORE KNOy;, ALL 'M!=N, That I, ttie undersigned,'· as''M~ster in Equity f6r: ~ 0~' . , 
Greenville, County, pursuant to the foregoing and in consideration of the· sum of ·one huhd~ : ~':;:1:=: 
fo[ty':eight thousand nine hUl')dredfifty-five and.70/100 ($148;955:70) as p~!d' by the ,Iwre/mMier' . '~' ;;':.:~ . 

. nalTle~ ·grimtee, ths.'receipf whereof is hereby acknowledgeQ, 'have' granted; bargained, sqJg,' r.:= . 

. and reJeased,a'1d by these presents do grant ~nd r~lease the fol/owing de~crjbed,property uoW '. 
the grantee: Fannie, Mae. a/Ida F~deral National Mortgage A~sQciation,. organized and . 
existing under the laws of the' United States of America, International Plaza. II, '14221 . 
Dallas Parkway, Suite 1 00, Dall~s, TX 75254 . . 

... '. 

··AII that cert~jn piece" parcel o~ lot of land situate, "Iying and being in' the' St~teof South .' 
'. CarOlina, Cou'nty of Greenville, being Shown' .and· designated as HAL/= MILE· LAKE, 

," .PHASE 1:-A, LOT 7, contaiqing O.39··acres, more' or less, as shown on that certain. plat 
, by SiteDeslgn,/nc., dated July 28, 1997: entitled. "Survey for David Nasim and Suzette. 
" Nasim--, recorded in the Register of Deeds qffice for Gre'enville C9imty; SG in Plat Book 
. , 36;.A ·at Page 45. Reference IS. hereby m.ade to said plat 'fpr a complete metes'a'nd 

bounds 'deScrlptibn thereof.' >, .......:....... . ,... .. "...' ,... .' 
. . ! ...... '.' ,.' : : ...... ' .. ,,',. . ... . 

This being the same' property conve'yed to 'Brian Adrian Tucker and Jessica C. Tucker, 
as ,joint tenants with :rights .of survivorship and not ·as tenants in common, by deed of 
Federal National' Mortgage ASSOCiation, alkJa Fannie Mae, dated May 14, 200.7 and 

. recorded May 16, 2007 in the Register of Deeds Office for ·Greenville County, South 
·parQ/.lna il1.8ook. ~267 at. pageH31. . . . 

TMS No. P041.00-01~OO1.07 
. , .. 

. :Property addres.s: '. ' ' 10.3 Half Mile Lake; Greenville, SC 29609 . 

.. , This property was sold subject to any past'dlle or accruing property taxes; assessments, ' 
6xi?ting eas'emerrts and restrictions of rec?rd and.anyothersen!orencumbrances. ' 

TOGETHER with aI/and' Singular the hereditaments,. rights, members,. and 
appurtenances whatsoever to" the said' .propetWOe!brigirig' _or in any'. wise·-·incident. or· 

Return t~SGott ·Law.Firm, P.A; P,O. B~x 206~,' Columbia, $C 29202 
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.app~rtainirig; ~nd'th~ re~ersions ~~d rem,alnders, rents, issues, ~~c(profits ttie~eof,:aridalso '!;lriy , 
'estate,rightt ' titl~, Interest, dow~r', possession, 'benefit, ,claim, or defTlaridther~jn whatsoever of 
'all parties'to the', said 'suit and bfall other' perSons who might rightflo!lIy clainithe s"l"me'or 'ailY 
part thereof, by, from, or uriderthem, or either of them; " ' , ' '. . 

.• '.' .', . _. , " .' : " . .' _.. . .'. . I' 

"TO HAV~AND TO HOLD the said property, withi~s hereditaments, privileges,and 
appurtenances, untO the said grantee, 'Its successors and assigns for their own use, benefit, and 
behoof; forever.:' ',. "': "" , , . " '.-

. . ,IN WITNESS WHEREO,f. I, the'undersign~d; as' Master in Equity for Greenville County 
un, er,a , Y virtue of thesard, Order(s); have he'reunto sefmy -Hand and, Seal, the ~ day of 
-f--¥J~=-' 2010. ' ",:'" ,. " ' 

SIGNEDt SEALED AND DELIVERE,D ,:" .... ~=rere& .... 
,\,;,'f':~'""."""", 

/'~., f' ..... :' 
.~'" '-';''1.- •...... ~. 

~ .'. .'~. . 
.", t' 

. , 

STAT): OF SOUTH CAROLINA " 

COUNTY' 'OF GREENVILLE 

" I, Sue D. Swecker, do hereby certify that Judge Charles B., Simmons, Jr., as Master in ' 
" Equity for Greenville"CoUr'lty, personally' appea~before me this day and acknowledged the 
:'due execution of t~eforeg9ing instrument. . ' 

..... ..., . 

Witne~stny handand,s~al this,~day of-¥-,,~~= __ '_, 20.10. 
, '.. • ...... - p-' ~:.'. • - . :. '. :. ' •• :' .~ • :.' :- " , 

~"-,,,,--e· ",~,,' :uLj, 
-, Notary PubliCfOl"OUthCirOiina 
• , " My Gommission Expires: 06/04/2011 

" ..... . 

. : . -' '~" .. 

, Return to Scott Law Rrm, PA, P.O; Box 2065, Col~mbJa, $C 29202 
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STATE OF SOUTH CAROLlNA 

COUNTY OF GREENVILLE 

) 
) 
) 

AFFIDAVIT· 

PERSONALLY APPEARED before me the undersigned, who being duly sworn, depo~esand says: 

I; 1 have read the information on this affid~vit ~d unde~stand such information. 

2. . The property t:rallsferred by Master's Deed to Fanitie Mae aikta Federal National Mortg~ge Association, . 
orgaDized and eldsting under the Jaws of the United States of America dated November 29, 20] 0.. . 

3.. . Cbeck one of the ronawing: THE DEED IS . , . ' 
(a)_·_subject to the deed recording fee as a transfer for c.oDsiderntion paid or to be paid in money or 
. moneY's worth; . .. .' . 

. (b ) __ subject to the deed recording fee as a transfer between,lI: corporation, a 

. . partnership, or otherentity and a stockholder, partner, or owner of the entity, 
or is a transfer to a trust or as a distribution to a trust beneficiary;'· . 

(c) .x.: EXEMPT from the deed recording fee because (exception # 3 - that are otherwise exempted 
under the Ja"IVS and Constitution of this State or of the United States) . 

4. Check one 6fthe following if either item 3 (a)" or 3(b) above has b~en checked .. 
. (al __ The fee is computed on the consideration paid or to be paid in money or 

money's worth iD. the amoWlt 0[$ , . 
(b) __ . The fee is computed on the fair market value of the realty which is $ ___ _ 
(c ) __ The fee is computed on the fair market value of the realty as established 

for property tax purposes whichis $ ___ -' 

5. cJ:ieck YES __ or NO_·_ to the following:, A lien or encumbrance existed on the Jand, tenement, or 
realty before the transfer and remained on the land, tenement or realty after the transfer. If "YES", the 
amount of the outstanding balance of t1iis lien or encumbrance is $ , 

6. The DEED recording fee is computed as follows: . 
. (a) the amount liSted in item 4 above; 
. (b) . the amount listed in item 5 above (no amount place zero); 
(c) Subtract Une 6(b) from Line 6(a) and place the result. 

7. AS required by Code Section l2~24-70, I state that I am a responsible person who was cOlUlected with the 
transaction as: attorney for Chase Home Finance LLC.· . . 
.. . 

8. I understand that a person required to furnish this affidavit who willfully furnishes a false or fraudulent 
affidavit if guilty of a misdemeanor 'and, upon conviction, must be fined not ~ore tban one thoUsand dollars 
or imprisoned not more than one year, or both. ' . . . '.' . 

SWOfu'l" to before me this 
90. day of December, 2010. 

. Ronald C. Scott 
EliZabeth R. Polk 
BrettF. KJiiie .' 
Angelia J. Grant ' 
Sara J. Yolk 
Douglas E. Thomas 
Attorneys for the Plaintiff 

'. FILED FOR RECORD IN GREENVILLE eoUNTY-SC -Rolf -.: : -
2010086530 Book:DE 2381· Page:4710~4712 ' 

Oeeember 14, 2010 01 :35":08 PM 

~/~ 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREEBJ~IUliJE I If M1 fa: 27 

Chase Home FinanieUlLLGi.~: i: ~ ;:' .~. ~ 0 U i~ '( 
G::~EEt,!:.t!tLF C(:;, :~'!~J 

PLAINTIFF, 1'.\'11 , '~;'f';;"""T:;? 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, 
Inc. 

DEFENDANTS. 

IEXHIBIT E 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

MASTER IN EQUITY'S 
ORDER AND JUDGMENT 

OF FORECLOSURE AND SALE 

DEFICIENCY DEMANDED AGAINST BRIAN 
ADRIAN TUCKER 

Non-Eligible under the Home Affordable 
Modification Program 

NOTICE; The original of this document was filed in 
the office of the Clerk of Court for Greenville County: 

File Number 100268.00125 

TO: 

~;'. 

. Ronald C. Scott, SC Bar #4996 
, Elizabeth R. Polk, SC Bar #11673 
, Brett F. Kline, SC ,Bar#15661 
Angelia J. Grant, se Bar #78334 
Sara J. Volk, SC Bar #7.4822 
ATTORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, 'Suite 200 
Columbia, SC 29204 ' 
(803) 252-3340 

Brian A.Tucker 
103 Half Mile PL 
Greenville, SC 29609 

Jessica e.Tucker 
103 Half Mile PL 
Greenville, SC 29609 

Half Mile Lake Homeowner's Association, Inc. 
HDQRTRS, Registered Agent 
Half Mile Lake Subdivision 
7 Wieuca Ct. 
Greenville, SQ 29609 

. t" 

Pursuant to Circuit Court Rule 53(e) of the South Carolina Rules of Civil Procedure, the 

above-entitled matter was referred to the undersigned to make appropriate findings of facts and 

conclusions of law with authority to enter a final judgment in the cause. 

1 
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Pursuantto the said Order of Reference a hearing was·held attended by if:ie attorneys of 

record. A Record of Hearing' was presented, which is herewith reported, and from the Record of 

Hearing and the documents and records received into evidence, I find, conclude and order as 

follows: 

FINDINGS 

This Court has jurisdiction over the subject matter of this action and the parties hereto 

and it is the proper forum for the litigation of this matter. 

1. .Based upon the facts and/or evidence presented, the Court has determined that 

this loan is not eligible under the Home Affordable Modification Program. 

2. The Lis Pendens was filed on March 1, 2010. 

3. The Summons and Complaint were flied on March 1, 2010. 

'I' " ,.", . • 4:, , Se.rvice, was, f!1ade, upon th~ ~efendants named in this Report as is shown by the 

~.. . 

proofs of service filed herein. 

5. The Defendant(s), Brian Adrian Tucker, Jessica C. Tucker, and Half Mile Lake 

Homeowner's Association, Inc., are in default as is shown by the affidavit filed herein. 

6. The Defendants and/or all attorneys of record were notified of-the time, date, and 

place of the hearing of this matter. 

7. According to the affidavit filed herein, any Defendant in default is not in the 

Military Service of the United States of America, as contemplated under The Servlcemembers' 

Civll Relief Act of 2003 and any amendments thereto. 

8. . For value received, Defendant(s), Brian Adrian Tucker. made, executed and 

. delivered a Note dated May 14, 2007, promising thereby to pay to' the order of Hanover 

Mortgage Company the sum of .155000.00 with interest at the rate of 7.0% per annum. Other 

. ;'., ,terr:ns and conditions are stated in the Note, which is of record herein. 

9. To beUer secure the payment' of the Note described above,' -the said 

Defendant(s), ~rian Adrian Tucker and Jessica C. Tucker, made, executed and- delivered to 
. '. . 

Mortgage Electronic Registration Systems;' Inc.; solely . as nominee' for Hanover Mortgage 

,Company a Mortgage in writing, dated May 14, '2007, covering real property in· Greenville 
. .' 

. County, wh,ich is the same .as that described in the Complaint. The Mortgage was filed on May 

16, 2007, and is of record In the Office of the Clerk of Court for Greenville County in' Book 4778, 

2 
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Of 
.J. ••• 

at Page 1647. The Mortgage evidences and secures the repayment of money advanced by the 

mortgagee to" or on behalf of, the, mortgagar(s), The Court finds also that this mortgage 

constitutes a first Hen on the mortgaged premises and a purchase money lien as may apply 

under state law as well as the After Acquired Property Doctrine. Thereafter, said Note and 

. Mortgage by assignment were assigned to Chase Home Finance, LLC dated March 8, 2010 and 

recorded March 16, 2010 in Book 5073 at Page 1352 in the ROD Office for Greenville County, 

South Carolina. 

10, That the Court finds that the Plaintiff has complied With its obligatlon(s) as 

required under the specific terms of the Note and Mortgage being foreclosed as well as any 

applicable Federal or State statutes or regulations including but not limited to, the furnishing of 

any notices required to be given to the obligor(s) which gives to such person(s) the right to cure *"" 
any default arising under the specific terms of the recited Note and Mortgage herein; the review 

of this mortgage loan for compliance with the Home Affordabillty Modification Program (HMP), if 

applicable; and that moreover and prior to the' flUng of this judicial proceeding, the Defendant(s) 

'~:,' had not raised any compliance defense or objections as to the serviclng of any ,applicable 

',: banking or consumer laws by the Plaintiff. 

11. Payment due on the note has not ,been made as provided for in the note, and the 

: Flaintiff, as the holder thereof, has elected to require immediate payment of the entire'amount 

, ,due thereon and has placed the note and mortgage, in the hands of the attorney herein for 
~ . 

, 'collection. 

12. With respect to attorney fees and in view of the potential financial liabilities and 

likely continuing professional obligations Inherent in legally prosecuting a real property credit 

. matter, the attendant professional duties and responsibilities, and the size of the mortgage debt, 

I find that a reasonable attorney's fee in this matter would be $3,825.00. This award is 

consistent with and pursuant to the common laws of this jurisdiction wherein our appellate 

courts have consistently held that any contract for fees that may exist or exists between the 
, 

, lawyer and the client (In addition to not being one of the six (6) fee review factors) is not bi.nding 

on the trial court on the determination of the reasonableness of the fee. Jackson v, Speed, 326 

S.C. 289,486 S.E.2d 750(1997); Rice v. Multimedia, Inc., 318 S.C. 95,456 S.E.2d 381 (1995); 

and Williamson v, Middleton, 374 S.C. 419,649 S.E.2d 57 (Ct. App, 2007). Total representa1ion 
'_. . .", . 

of the Plajntiff's interests in this matter have been undertaken, including among many duties the 

, researching of the referral file to serving as custodian of the loan documents to the filing of all 
. '. . ,- " 

3 
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· pleadings and' o1her legally required documents with the' court, by the Scott Law Firm, PA 
\ 

Moreover, this Trial Court has specifically examined, and made its award herein of attorney fees 

to Counsel for the Plaintiff In compliance with the six (6) factors identified' and enumerated in 

Baron Data Systems v. Loter, 297 S;C. 382, 377 S.E.2d 296 (S.C. 1989). 

13. On receiving testimony and other evidence during this hearing, I find that the 

Scott Law Firm, PA, was engaged by the Plaintiff to foreclose the mortgage as expeditiously as 

possible, given the detriment to Plaintiffs equity position as a direct result of increasing losses 

from the accrual of interest and related adverse economic conditions such as depreciation or 

possible damage to the collateralized property. Upon receipt of the case file, the title was 

examined and studied to identify all parties having or claiming an interest in the subject real 

estate as well as being researched for salient legal questions and issues. Various attorneys as 

well as experienced paralegal staff have been responsible for (and expended extensive 

professional time) in the preparation of ··the foHowingpleadings and other legally required 

services and documents: 

1. Lis Pendens and any amendment thereto 
2. Summons and Complaint and any amendment thereto 
3. Affidavits and proposed Order of Publication 
4. Affidavit of Default 

·5. Consent(s) to Order of Reference 
6. Order of Reference 
7. Notice of Hearing 
8. Proposed Judgment of Foreclosure and Sale 
9.. Record of Hearing . 
10. Notice of Sale 
11. Other documents as applicable pertaining to service and finalization of the action. 

Couns·al· may also prepare for the Plaintiff the Statutory Foreclosure Deed and any other 

documents necessary in this particular action as ordered or authorized by this Court. 

Jurisdiction over the fee award shall be reserved as granted in the Order of Reference 

with the right to re-visit the question of attorney fees should the actIon proceed in an unexpected 

way' and/or to facilitate the assessment .and payment of any such current· or additional 
.: . 

professional compensation. 

: '14. The amount due.and owing on the Note, with interest at the rate provided in the 

Note',: including attorney's fee and allowable costs and 'charges allowable under and ·secured by 

the Note and Mortgage, is as follows: 

(a)· . Principaidue ·$153,014.40 

-20-



, , 

H "~.li·;f 

. : "::'.: .... 

(b) Interest from September 1,2009 to July 7,2010 " 

(c) Late Charges' 

(d) Escrow Adjustments (Itemized in Plaintiff's 

Disbursement Record) 

(e) Appraisal 

(f) Property Inspections 

(g) Bad Check Fee 

(h) Suspense Balance 

(i) 

G) 

Costs of collection prior to hearing 

Previous bankruptcy fees 

(k) Attorney's fees and costs 

(Foreclosure & applicable Bankruptc.y) 

TOTAL DEBT secured by note 
and mortgage including interest to date shown 

$19,842.18 

$ 862.02 

$6,821.09 

$ 0.00 

$ 98.00 

$25.00 

($-1,192.52) 

$ 823.76 

$ 0.00 

$3,825.00 

" .§184118.93 

interest for. the period from the date shown in (b) above through the date of this Judgment at the 

;above stated rate to be added to the above stated "Total Debt": to comprise the amount of the 

judgment debt entered herein and Interest after the date of judgment at "the rate of 7.0% per 

annum (pursuant to the terms of the Note and Mortgage) on the judgment debt should be added 

to such judgment debt to comprise the amount of Plaintiffs debt' secured by the Mortgage 

through the date to which such interest is computed. (Items (h), (i) and (j) are subject to revision 

." by Plaintiff's counsel and/or modification by the Court.) 

15. Based upon a search of the public records of the aforesaid county, all persons or 

entities having an interest or lien or possible claim in or upon" the mortgaged premises 

subordinate to the lien of the Plaintiff as of the date and time of the filing of the Us Pendens 

herein have been made defendants. 

16. "The Plaintiff is seeking the usual foreclosure of mortgage and has .in the 

'Complaint expressly demanded the right to a personal or deficiency judgment against Brian 

Adrian Tucker. 

17. The Defendants below named claim or may claim a subordinate lien or junior 

interest upon or interest in the subject property, and in the event there is a surplus from the sale 

of the subject property, the validity, priority and amount of any such lien claim will be determined 

at a hearing subsequent to the sale, in accordance with the Circuit Court Rules 53 and/or 71. 

5 
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The subject Defendant are further made a party due to the similarity in name(s) to the primary 

defendants against whom they: claim or may claim a lien. and in order to clear title to this 

property as follows: 

(a) That the Defendan~ Half Mile Lake Homeowner's Association, Inc., by 

virtue of any lien or enforceable assessments against the subject property. 

18. No Defendant raised any ·issues related to Plaintiff's standing to prosecute this 

action. Therefore, any issues related to Plaintfff's standing or ability to prosecute this action are 

waived. 

CONCLUSIONS OF LAW 

I therefore, conclude as follows: 
. , 

1. The Plaintiff has met the reqUirements of the Administrative Order of the South 

Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22, 

2009. and, has ,shown that this, loan is not eligible under the Home Affordable Modification 

Program; 

2. The Plaintiff should have judgment of foreclosure of the mortgage and the 

.' mortgaged property should be ordered sold at public auction after due advertisement. 

3. The Plaintiff should have a personal or deficiency judgment against Brian Adrian 

. .' Tucker. ' . 

Now, on motion of Plaintiffs attorney. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED: 

1, The Plaintiff has met the requirements of the Administrative Order of the South 

Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22. 

2009, and has shown that thIs loan is not eligible under the Home Affordable Modification 

Program. 

2. ' This case is not subject to the stay provisions of the Order of the Supreme Court 

of South Carolina daied May 4, 2009, as amended and superceded by Order dated May22. 

2009. 
• ••• 1 

• > 

3. : That there is due to-the Plaintiff on the obligation and mortgage set forth in the 

" Complaint the. sum of $184.118.Q3. representing the tot~l debt d~e Plainti~ as !?et forth supra, 
. "'"".., . 

together with interest at the rate provided therein on the balance of p~incjp'al ,from the, date 
.• , _, .. ' t.,... . 

aforesaid to the date hereof. 



4. The amount due in the preceding paragraph (the "total debt" as set forth in 

Paragraph hereinabove, and later accrued interest on the prIncipal) shall constitute the total 

judgment debt due the Plaintiff and shalf bear interest hereafter at the rate of 7.0% percent per 

annum. 

5. That the Defendants liable for the aforesaid Mortgage debt shall on or before the 

date of sale of the property hereinafter described,' pay to the Plaintiff, or the Plaintiffs attorney 

the amount of Plaintiffs debt as aforesaid, together with the costs and disbursements of this 

action. 

6. That on default of payment at or before the time herein indicated, the mortgaged 

premises described In the Complaint, as hereinafter set forth, be sold by the undersigned at 

public auction, a~er giving Notice of the time and place of such sale by advertisement according 
.'0' 

"'to law. Any sales date is tentative and may be rescheduled at any time prior to the sale without 

:~lfurther order of thIs court or written notice to the parties of the notice of sale, provided notice of 
,. 
""the new sales date is duly advertised as required by law. The sale shall be according to the 

, '-"followi~g terl11s, that is to say: 

~.. a. FOR CASH: The undersigned Master in Equity will require a deposit of 

5% on the amount of the bid (in cash or equivalent), said 5% deposit being due and payable 

-. immediately upon tile closing ofiha bidding, same to be applied to the purchase price only upon 

'compliance with the bid, but in case of non-compliance within 20 days same to be forfeited and 

applied to the costs and Plaintiffs debt. 

. ;J;.> • b. lnterest on the balance of the bid shall be paid to the day of compliance at 

the rate of 7.0% percent. 

c. The sale shall be subject to taxes and assessments, existing easements 

and restrictions of rec·ord . 

. d. This mortgage constitutes a first lien covering the real estate and 

improvements therein described. Plaintiff would further allege and avail itself of the Purchase 

Money Mortgage Doctrine as may apply to the facts of this action. 
. . ' . 

e. ' Purchaser to pay for deed stamps and cost of recording the deed with the 

. Plaintiff to pay the Statutory allowed fee of $25.00 to the preparer of sajd deed (be it this Court 

or Counsel for Plaintiff). : 

7 
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7. If Plaintiff be the successful bidder at said sale, for a sum not exceeding the 

amount .of costs, expenses and the indebtedness of Plaintiff in full, the Plaintiff may pay to the 

undersigned Clerk of Court only the amount of the costs and expenses crediting the balance of 

the bid on Plaintiffs indebtedness. 

8. Personal or deficiency judgment being demanded, the bidding will remain open 

for a period of thirty (30) days after the sale date. 

9: That the Master in Equity will by adverti~ement according to law, give notice of 

the time and place of such sale, and the terms thereof. Any sales date is tentative and may be 

rescheduled at any time prior to the sale wIthout further order of this court or written notice to 

the parties of the notice of sale, provided notice of the new.sales date is duly advertised as 

'required by law. Master in Equity will execute to the purchaser, or purchasers, a deed to the 

premises sold. The Plaintiff, or any other party to this action may become a purchaser at such 

sale, and that if, upon such sale being made, the purchaser, or purchasers, should fail to comply 

with the terms thereof within 20 days after the date of sale, then the Master in Equity may 

.. advertise the said preinises for sale on the next, or some other subsequent sales day, at the risk 

of the highest. bidder, and so from time to time thereafter until a full compliance shall be 

. secured. In the event the Plaintiff is the successful bidder, at its/his option, or the option of 

its!his assignee, the deed may be taken subject to payment by grantee of any taxes or 

. assessments constituting a lien against the property sold under this order and hereinafter more 

fully described. In the event the sljccessful bidder is a third party, neither the Plaintiff nor 

Plaintiffs counsel make any warranties or representations as to the subject property on behalf 

of the third party bidder or any subsequent purchasers. 

. 10. ,The sale will not be held unless the Plaintiff, its attorney, or its bidding agent is 

present at the sale or has advised the Master in Equity's office of its biddi~.g instructions. . 

11.· In the event of a third party bidder and that any third party bidder fails to deliver 

. the. required deposit in certified (immediately collectible) funds to the Office of t~e Mas~er in 

. Equity by close of bidding on the day of the.· sale, the Master in.Equi\y will re-~ell the subject 

property at the most convenient time thereafter (including the day of safe) upon. notification to 

.'. counsel for Plaintiff. . ,. 

.... 12. .. That the Master in Equity shall apply tl1.e proc?eds of the sale asfollow~: . ~.i 

FIRST: To the payment of the amount of the costs and expense of this action, 

including any Guardian ad Litem fee or fees of attorneys appointed under Order of the Court; 
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NEXT: To the payment to the Plaintiff or Plaintiff's attorney, of the amount of 

Plaintiffs debt and interest or so much thereof as the purchase money will pay on the same; 

and Plaintiffs attorney shall receive and disburse such funds only in total and absolute 

compliance with the debt, interest, escrow, and related calculations of this Court induding the 

Court's award for attorney fees and taxable costs; 

. ' ~ .. 
.-, 

NEXT: Any surplus will be held pending further order of the Court as provided for 

in the South Carolina Rules of Civil Procedure and particularly Rule 71 (c) of the South Carolina 

Rules of Civil Procedure . 

13. It is further ORDERED, ADJUDGED AND DECREED, that if the successful 

'< bidder is other than the Defendant in possession herein, the Sheriff of Greenville County is 

.. '. ordered and djrected to evict and remove from the premises the occupants of the property sold, 

".',;;;'. together with all personal property located thereon, and put the successful bidder or his assigns 

in full, quiet and peaceable possession cif said premises without delay, and to keep said 

-'if. :;'trr~ successful bidder or his assigns In such peaceable possession . 

. 'f~'~ . 14. And it is further 'ORDERED, ADJUDGED AND DECREED that Defendant named 

herein and all persons whosoever claiming under him, them or it, be forever barred and 

foreclosed of all right, title and interest and equity of redemption in the said mortgaged premises 

.. , so sold, or any part thereof . 

. ',.;: 15. IT IS FURTHER ORDERED that the deed of conveyance made pursuant to said 

sale shall contain the names of only the first-named Plaintiff and the first-named Defendant, and 

the Defendant who was the titleholder of the mortgaged property at the time of the filing of the 

notice of pendency of the within action, and the name of the grantee, and the Clerk of 

Cour'JRegister of Deeds is authorized to omit from the indices pertaining t6 such conveyance 

the names of all parties not contained in said deed. 

16. The Master in Equity will retain exclusive jurisdiction to do a/l necessary acts 

incident to this foreclosure, including, but not limited to, all matters post-sate which may effect 

.. the transfer of the title to fhe subject real property and all improvements thereon, as well, the 

'\ issuance of a Contempt of a Writ of Assistance. 

17. Upon issuance of a Master in Equity's Report on Sale and Disbursements, the 

Register of. Deeds is directed to release of record the mortgage lien being foreclosed, which 

mortgage lien is described as follows: 



Mortgage from Brian Adrian Tucker and Jessica C. Tucker to Mortgage Electronic 

Registration Systems, Inc., solely as nominee for Hanover Mortgage Company, dated May 14, 

2007, covering real property in Greenville County, filed on May 16, 2007, and is of record in the 

Office of the Clerk of Court/Register of Deeds for Greenville County in Book 4778, at Page 

1647. 

18. The following is a description of the premises herein ordered to be sold: 

All that certain piece, parcel or lot of land situate, lying and being in the State of 
South Carolina, County of Greenvflle, being shown and designated as HALF 
MILE LAKE, PHASE 1-A, LOT 7, containing 0.39 acres, more or less, as shown 
on that certain plat by Site Design, Inc., dated July 28, 1997 entitled "Survey for 
David 'Nasim and Suzette Nasim", recorded in the Register of Deeds Office for 
Greenville County, SC in Plat Book 36-A at Page 45. Reference is hereby. made 
to said plat for a complete metes and bounds description thereof. 

This being the same property conveyed to Brian Adrian Tucker and Jessica C. 
Tucker, as joint tenants with rights of survivorship and not as tenants in common, 
by deed of Federal National Mortgage 'Assoclation, alkJa Fannie Mae, dated May 
14, 2007 and. recorded May 1~, .2007 in the Register of Dee~s Office_ fo~ 
Greenville County, South Carolina in Book 2267 at Page 113'1";: ., ' :' '-, '. 

TMS No. P041.00-01-001.07 

Property address: 103 Half Mile Lake 
Greenville, SC 29609 

19. IT IS FURTHER ORDERED that IT the Plaintiff or the Plaintiffs representative 

does' not appear at the scheduled saJe of the above-described property, t~en the sale of the 

property will be null, void and of no force and effect In such event, the sale will be rescheduled 

for the next avail~ble sales day as ordered by this court. 

20.. Np Defendant raised any issues related to Plaintiff's standing to prosecute this 
. . . . 

action. Therefore, any issues related to Plaintiff's standing or ability to prosecute this action are· 

waived. 

21. IT IS ORDERED that the Plaintiff Is entitled 

agaInst Brian Adrian Tucker. 

Greenville, South Carolina 
July 7,2010 

10 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, 
Inc., 

DEFENDANTS. 

(100268.00125) 

IN THE COURT OF COMMON PLEAS 

ENTERED COMPUTER 

1: WHEREAS, this is a mortgage foreclosure action brought by the Plaintiff in the name of 
• 1.)-' • 

• •• 41 

.. Chase Home Finance, LLC; and - _, 
'''f~ . , 

. WHEREAS, Chase Home Finance LLC merged with JPMorgan Chas~ Bank, National 

Association effective May 1, 2011, with JPMorgan Chase Bank, National Association being the 

surviving entity; and 

. WHEREAS, the Plaintiffs· attorney moves this -Court to amend the caption to reflect 

i:' JPMorgan Chase Bank, National Association as the Plaintiff in this action. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the caption be 

amended to show JPMorgan Chase Bank, National Association as the Plaintiff in this action and 

that all previous pleadings be conformed to the caption amendment. 

AND IT IS SO ORDERED. 

Ma~, 2011 

Copy mal~ t~_ .J.­
Att 0 rn ey 0Y (}-.IJl.; 

on -) I d-.lo / II 
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, Jr. 
r Greenville County 

RECEIVED 

NAY 26 2011 
Clerk of Court 

GreenvlITp, COLfr.ty 



I SO MOVE: 

SCOTT LAW FIRM, P,A. 

~/ ~ 7 
By: ~" 
Ronald C. Scott, SC Bar #4996 
Elizabeth R. Polk, SC Bar #1167 
Brett F. Kline, SC Bar #15661 
Angelia J. Grant, SC Bar #78334 
Douglas E. Thomas, SC Bar #76864 
Priti M. Patel, SC Bar #79835 

/'Kevin T. Hardy. SC Bar#76015 
ATIORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, Suite 200 
Columbia, SC 29204 
(803) 252-3340 



STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS. 

ORDER ON SALE OF REAL ESTATE 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, Inc., 

DEFENDANTS. 

100268.00125 

"'! 

Pursuant to a judgment of this Court made in the above entitled action, after due legal 

(,notice, advertised and published, according to law, the \.lndersigned Master in Equity sold the 

property.therein described on Sales Dayan September 7,2010, as directed. 

That at such sale the said premises were struck off to Chase Home Finance, LLC, its 

successors and assigns for one hundred forty-eight thousand nine 'hundred fifty-five and 70/100 

($148,955.70). 

That a deficiency judgment will be issued by separate Order. 

That the. EQUITY COURT JUDGE has executed and delivered to the said purchaser a 

good and s fficient Deed of said premises, upon their com~ In 

DATE: ..f.L.!~~~~,ol{) I 

Return to Scott Law Firm, PA, P.O. Box 2065, Columbia, SC 29202 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

vs .. 

Brian Adrian Tucker, Jessica C. Tucker, 
and Half Mile Lake Homeowner's 
Association, Inc., 

DEFENDANTS. 
(100268.00125) 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

ORDER FOR DEFICIENCY ..I:UOGMENT 
.-.~ 

"'., -, 
1\ \ . -
t;tW .... !:::-

... 
I"~ 

As shown on the attached computation, I have determined the existence of a 

deficiency.after sale of the. property which is the subject of this action in the amount of 
. .. .' 

Thirty-Eight Thousand Nine Hundred Sixty-One and 29f100 Dollars ($38,961.29). It is 

-
now proper for this amount to be entered as a monetary judgment. 

. . . 

IT IS THEREFORE ORDERED that the Plaintiff Chase Home Finance, LLC have 

a judgment against the Defendants, Brian Adrian Tucker, in the amount of Thirty-Eight 

Thousand Nine Hundred Sixty-One and 29/100 Dollars ($38,961.29). 

-oCtObOfZJJ1;tl, 2010 
Greenville, South Carolina 

,Jr. 
for Greenville County 

Return to Scott Law Firm, PA, P.O. Box 2065, Columbia, SC 29202 

\1erif\ed 
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COMPUTATION OF DEFICIENCY JUDGMENT 

C'hase Home Finance, LLC 

v. 

Brian Adrian Tucker and Jessica C. Tucker, et. al. 

A. Amount due Plaintiff per Master in Equity's Report and 
Judgment of Foreclosure and Sale 

(a) Judgment amount with interest on principal to July 7, 2010 
(b) Interest on Judgment amount from 7/08/10 thru 9/07/10 at . 

7.0% per annum 
"( c) Costs of Sale 

Publication' 
( Commission 

Bidding Fee 
. ,~ :)~. Auctioneer Fee 

Transcript Fee 

TOTAL DEBT PER JUDGMENT 

8. 

c. 

Net' proceeds of Sale to Plaintiff 
, :' ... 

Amount of Deficiency against Defendant, Brian Adrian 
Tucker 

Return to Scott Law Firm, P.A:, P.O. Box 2065, Columbia, SC 29202 

$184,118.93 . 
$ 1,790.35 

$ 430.65· 
$ 1,489.56' 
$ 35.00 
$ . 20.00 . 
$ 32.50 

. '.. . ... ' ".; f· .>: I • ~. 

$187,916.99 

$148,955.70 

. $ 38,961.29 



1vlot.ion Fee Paid 

STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

vs. 

Brian Adri;:!n Tucker, Jessica C. Tucker, and Half 
Mile Lake Homeowner's Association, Inc., 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

MOTION AND ORDER OF REFERENCE 

(Mortgage Foreclosure Action) 
" 

.. J 

".;. 

DEFENDANTS. . .. 
. ~.. : .. } 

100268.00125 " 

On motion of the undersigned counsel for the Plaintiff and after review of the pleadings in the 

Office of the Clerk of Court and pursuant to Rules 53 and 71, SCRCP, this matter involves a mortgage 

foreclosure action·which may be mandatorily .referred for a Hearing to the Honorable Charles B. 

Simmons, Jr., Master in Equity for the within identified county with authority to enter a final judgment in 
. .'. . . 

the' ca·use. Any appeal therefrom shall be directed t6 the South Carolina Court Of Appeals; .. ' 

IT IS THEREFORE ORDERED that this action be, and the same hereby is, referred to the Master 

in Equity for the within county to take the testimony arising under the pleadings and to make his/her 

findings. of fac~ and conclusions of law, with authority to rule on all matters related to this action, including 

but . ~ot limited to, the authority to enter a final judgment in the cause and' said Master in Equity is 

. specifically granted and shall retain jurisdiction to hear any issues' after sale or judgment, including but not 

limited to issues involving appraisal proceedings under Section 29-3-680,et. seq., and/or Rule 60 

Motions and/or matters relating to the sufficiency of the successful bid and/or the marketability of title; and 

with.the authority to sell the subject property at public auction on some convenient sales day hereafter as 

ordered with any appeal therefrom being directed and mandated to the South Carolina Court of Appeals. 

GreenVille, South Carolina 
April~, 2010 

I SO MOVE: 
f. ,_ 

SCOTT LA 
: i 

By: ~~~~~~~~~~~ 
Ronald C. Scott, SC Bar#4~~~ 

. Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC Bar #15661 
An'gelicl J. Grant, SC Bar #78334 
ATTORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, Suite 200 . 
Columbia, SC 29204 
(803) 252-3340 

~r1.j t\. \J~ 
Clerk ofCourt~mGiding jg~99 
County of Greenville 

Copy mailed to 

Att~rn~y c:;;~ 
on 1 l~tJ I ~'Q { D 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

IN THE COURT OF COMMON PLEAS 

;~f.~ . i p,;) 9: 2eASE NO, 201 O-CP-23- J ~ z...Z--

Chase Home Finance, LLC, 

PLAINTIFF, 

VS, 

Brian Adrian Tucker, Jessica C, Tucker, and 
. Half Mile' Lake Homeowner's Association, 
Inc., 

DEFENDANT(S) , 

(100268,00125) 

~ . 
~;: 

'j'. TO THE DEFENDANT(S) ABOVE NAMED: 

SUMMONS 
Foreclosure -, Non-Jury 

YOU ARE HEREBY SUMMONED and required to appear and defend by answer the 
. .. . , ,.' . j: .~_' .. J,' ;, \...:: 

'Complaint in this action, of which a copy is herewith served upon yqu, and to serve a copy of 
I . . 

" your Answer on the subsCribers at their offices, 2712 Middleburg Drive, Suite 200, Post Office 
, ' 

Box 2065, Columbia, South Carolina 29202, within thirty (30)' days after the service hereof, 
',' . 

'. exclusive of the day of such service; exceptthat the United States of America, if named, shall 

.... have sixty (60) days to answer after the service hereof, exclusive of the day of such s~rvice; and' 

if you fail to do so; judgment by default will be rendered against you for the·relief demanded in 

the Complaint 

TO MINOR(S) OVER FOURTEEN YEARS OF AGE, AND/OR TO MINOR(S) UNDER 

. FOURTEEN YEARS OF AGE AND THE PERSON WITH WHOM THE MINOR(S) RESIDES, . 

AND/OR TO PERSONS UNDER SOME LEGAL DISABILITY: 

YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a . 

guardian ad litemwithin thirty (30) days after the service of this Summons and Notice upon you, 

If you fail to do so, applicatio,n for such appointment will be made by the Mortgagee immediately 

and separately and such application will be deemed abso'lute and totaLin the absence of your 

application for such an appointment within thirty (30) days after the service of the Summons and 

Complaint upon you. 

YOU WILL ALSO TAKE NOTICE that under the provisions of South Carolina Code §29-

3-100, effective June 16, 1993, any collateral assignment cif rents contained in the mortgage 

identified in the Complaint is hereby perfected and Plaintiff hereby gives further not(ce that all, 

-..;3'3..,.,. , , 



) ) 

rents shall be payable directly to'it by delivery of the same to its undersigned attorneys from the 

date of ,default forward, In the alternative, the Plaintiff will move a judge of this Circuit Court on 

the tenth (10th) day after service hereof, or as soon as counsel for Plaintiff may be heard, for an 

, Order enforcing the assignment of rents, if any, and/or profits, if any, compelling payments of all 
- - -

such funds covered by the mortgage and/or by status and/or by common law-directly to t'he 

undersigned attorneys for the Plaintiff, which Motion is based upon the original Note and 

Mortgage identified in, the Complaint therein and attached hereto as well as any applicable laws, 

statutes or regulations. 

YOU WILL ALSO TAKE NOTICE that should you faj( to Answer the foregoing Summons, 

, the Plaintiff will move for an Order of Reference of.this cause to the Master-in-Equity or Special 

Referee in/fQr this County; which Order shaH, pursuant to Rule 53 of the South Carolina Rules of 

Civil Procedure, specifically provid.e that the said Master In Equity or Special. Referee is 

authorized and empowered to enter a final judgment in this cause with appeal only to the South 

'Carolina- Court ot:Appeals pursuantto Rule: 203(d)(1). of theSCAR"effective,June 1, 1999. 

'SCOTTtAW FIRM, P.A. , 

. February 25, 20.10 

BY~~ Ronal C. Scot I #4996 
Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC Bar #15661 

,Angelia J. Grant, SC Bar #78334 
ATIORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, Suite 200 
Columbia, SC 29204 
(803) 252-3340 
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, STATE OFSOUTH,CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE J:Jl 9: 20 ,CASE NO. 201 0-CP-23-!b 2..& 

Chase Home Finance, LLC, 

, PLAINTIFF, 

VS. 

~ . i ..... .... 
,r,·' :~. ':' .: j 

.' ... l-' '. 

. '. t : ~ . 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half- Mile Lake Homeowner's Association, 
Inc., 

DEFENOANT(S). 

(100268.00125) 
., ':~t .. 

COMPLAINT 
Foreclosure - Non-Jury 
(Deficiency demanded) , 

The Plaintiff above named, complaining of the Oefendant(s) herein, alleges that: 
. :..." .... ' 

"i. This is an action for foreclosur:e of a mortgage upon certain real estate in 

, Greenville C'ounty, South Carolina. " 

2. Plaintiff is a corporation or other legal entity doing business in the State of South, 

, C?rolina and is the current holder of the Note and Mortgage described herein, 

3. Th~ servicer, for, the mortgage 'loan described in:>this foreclosure action is 
u;' . . 

'participating in the Home Affordable Modification Program (H~P)', but the HMP process as 

specified by U.S. Treasury. Department's" Supplemental Directive\09-01 has been completed 

without resulting in a modification because the borrower(s) failed to respond to the servicer's 

inquiry within 30 days as set forth in the applicable guidelin~s.' 

4. Some lien on or interest in· the real estate,. the subject of this action, may be 

claimed by the Defendant(s) herein .. 

5. : The Defendant(s) herein described as judgmen~ creditors have by filing said 

judgments designated their attorney entering the judgment· as their agent for service of process 

under the provisions of Section 15-35-840 of the Code of Laws o(South Carolina (1976). 

6. Heretofore, under date of May 14, 2007, Brian Adrian Tucke,r made, executed 

and delivered to, Hanover Mortgage Company a certain mortgage note ("Note") in writing 

wherein and whereby Brian Adrian Tucker promised to pay to Hanover Mortgage Company the 

principal sum of $155,000.00.' 

7. In order to secure the payment of said note, the said Brian Adrian Tucker and 

Jessica C, TucKer did on the same date, to-wit, 05/14/2007, make execute and deliver to 

-35.,.. 
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Mortgage Electronic Registration Systems, Inc., solely. as nominee for Hanover Mortgage 

Company, its successors and assigns,. a certain, mortgage ('Mortgage") covering real property 

located in the County and State aforesaid, which said mortgage was recorded in the Office of 
, , 

the Clerk of Court/Register of Oee~s for Greenville County, on May 16, 2007, in Book 4778, at· 

Page 1647; subsequently, the Note and Mortgage were assigned to Chase Home Finance, LLC 

The description of the premises as contained in said mortga'geis as follows: 

. All that certain piece, parcel or lot of land .situate, lying and being in the State of South 
Carolina, County of Greenville, being shown and designated as HALF MILE LAKE, PHASE i-A, 
LOT 7, containing 0,39 acres, more or less, as shown on that certain plat by Site Design, Inc., 
dated July 28, 1 ~97 entitled "Survey for David Nasim and Suzette Nasim", recorded in the 
Register of Deeds Office for Greenville County, se in Plat Book 36;.A at Page 45. Reference is 
hereby made tp said plat for a complete metes and bounds description thereof, 

This being the same property conveyed to Brian Adrian Tucker and Jessica C. Tucker, 
as joint tenants with rights of survivorship and not as tenants in' common, by deed of Federal 
National Mortgage Association, a/kla Fannie Mae, dated May 14, 2007 and recorded May 16, 

. 200Tin th.e Register of Deeds':Office' for Greenville, County, South Carolina in Book 2267 at 
Page 1,131.,' '. . 

TMS No', P041.00-01-001.07 

Property address: 103 Half Mile Lake 
G~eenville, SC 29609 

., -i'. 

'S. Plaintiff is iriformedand believes that its mortgage herein described constitutes' a 

first mortgage lien on the subject real estate and imprOVements thereon,. Including: any mobiie 

hom\? located thereon. Plaintiff would further allege and avail itself of the Purchase Money 
. . . .' 

Mortgage Doctrine as 'may apply to the facts of this action as well as the After Acquired Property 

Doctrine, 
... 

9. That the Plaintiff has complied with its ob/igation(s) as required under the specific 

terms of the Note and Mortgage being foreclosed as well as any applicable Federal or State 

statutes or regula.tions including but not limited to, the fl..!rnishing of any notices 'required to be' 

giyen,to the obligor(s) which gives to such person(s) the' right to cure any' default arising urider 

the specific t~rms' of therecited Note and Mortgage herein; the review of this mortgage loan for, 

compliance with, the Home AffordabiJity' Modification Program (HMP), if applicable; and that 
'. "" . ..' . 

moreover and prior to the fil,ing of this judicial proceeding" the' Defendant(s) had not raised any 

compliance defenses or objections asto any applic~ble banking laws by the Plaintiff. 

10. In and by the terms of said note, and the mortgage ~ecuring the sGlme, iHs 

provided, among other things, tliat on failure to pay' any installment of either principal and 

interest or any portioD thereof when due, or if any of the conditions and requirements in the 

, -3'6'-· 
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. . 
. mortgage securing the same. be not complied with, then the whole principal sum and accrued 

interest shaH at th~ option of the legal holder thereof become at once due and payable without 

notice, and collectible by foreclosure. 

11. In and by the terms of the said note it is further provided that the maker thereof 

shall pay a rea'sonable attorney's fee i.f the note be placed in the hands of an attorney for. 

col/ectlon after default. Any notice or compliance required by the terms of the Mortgage or by 

state or federal statutes has b~en given orcompiied with prior to the commencement of this 

actis>n and the Defendants shaH be forever barred from raising suc:!l notice or compliance. 

',': .. 12. The installments of principal and interest falling due from and after October 1, 

2008 have not been paid although demand for the payment thereof has been made and the 

.)ra·intiff, as the holder of the said note anq mortgage, has and does hereby elect to- declare the 
. . -. 

,?e'ntire balance of said principal and interest due and payable at once; that there is now due and 
~.; ~~!.. : J'l::, . . 

5;,;,": o~Jr'1g' and unpa'i9 upon the said note and mortgage the ·full a.nd just principal sum of. 

_$j5~,n14.40, .together with interest thereon at the rate of 7.0% percent per annum from: 
, . ". " ' . 

. . Sept~mbElr 1, 200'9, together with reasonable attorney's fees for th'ecollection thereof and -the 

.costs of this action. Pursuant thereto, the Plaintiff has employed' the undersigned legal counsel 

to prosecute these actions herein and add the fees and costs of said counsel to the amount of 

: ~the total d~bt as provided:for in the Note and Mortgage~ . .'. . 

:),13. Upon information an"d belief; the Defendants below' named claim or may claim a 

subordinate lien or junior interest upon or interest ill the subject property, and in the event there 

is. a surplus from the sale of the subject property, the validity, priority af'ld amount of any such 

lien claim will be determined. at a hearing subsequent to the sale, in accordance with the Cir~uit· 

Court Rules 53 and/or 71. ,The subject Defendant are further made a party due to the similarity 

in name(s) to the prim'ary defendants against whom they claim or·may claim a lien and in order 

to c!ear title to this property as follows: .. 

. (a) That the Defendant, Half Mile Lake. Homeowner's Association, Inc:, by 

virtue of any lien' or enforceable assessments against the subje,ct property . 

. 14. . The Plaintiff ~emands a persona/or deficiency judgment against Brian Adrian 

Tucker and any right to the same is specifically demanded. 
'.' . 

15. Plaintiff may be forced to pay sums for taxes and insurance and costs for 

securing the property, whic~ sums, according to the terms of the Mortgage, should be added to 

the amount of the debt. . '. 

-37-, ... 
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16: In the event the subject property is sold at Judicial Sale and the successful 

bidder is a third party, neither the Plaintiff nor Plaintiff's counsel make any warranties or· 

representations as to the subject property on behalf of the third party bidder: 

WHEREFORE, having fully set forth its Complaint, Plaintiff prays that this Honorable 

. Court Inquire into the matters as set forth herein and that: 

1. . The amount due upon the said note and mortgage held by the Plaintiff be 

ascertained and determined under the direction of this Court, together with attorney's fees and 

the costs of this action. 

2. . Plaintiff's mortgage be declared a first lien (and· purchase money 

.. mortgage first ·Hen as ·does apply- under the specific facts of this action as well as. the After 

. Acquired Property. Doctrine) and that Plaintiff have judgment of foreclosure for the amount so 

found to be due and owing thereon, together with any taxes or insurance premiums and/or costs 

. ·for inspecting and securing the property which may be. due or which 'may be or have been paid 

by Plaintiff, with a reasonable attorney's·fees, and forthe costs of this action . 

. 3. The mortgaged premises be sold acco~ding to law andthE;l practice of this· 

Court, the equity ~f redemption as to ali defendan"ts be barred and the lien or interest claimed by . 

. any defendant be extinguished and that the proceeqs of sale be applied as follows: 

First, to the costs and expenses of the within action and said sale; 

. Second, .to the payment and discharge ofthe amount due on Plaintiff's note and 

mortgage, together with attorney's fees as aforesaid; and 

Third, the surplus, if any, be distributed according to Jaw. 

4. Appoint a Receiver to collect the rents; issues, profits or designated sums 

from the mortgagor(s) and/or the grantee(s) of the mortgagor(s) ~nd or tenants occupying or 

exerciSing control over the mortgaged premises and hold said assets ··or the same subject to 

. further Order of this Court. 

5. Issue an order directing the Sheriff.of Greenville County, South Carolina, 

. to place. the successful purchaser at said foreclosure sale in possession of the property should 

the same become necessary; and issue an order, if necessary, directing the South Carolina 

Department of· Motor Vehicles to issue ~ Certificate of Title on any mobile home collateralized· 

under the security documents of the Plaintiff. 

6. Plaintiff have judgment agai~st the Defendant(s) Brian Adrian Tucker for 

the full amount found to be due Plaintiff on the note and mortgage, with the right to ente·r 

personal judgment against the Defendant for any deficiency in this action remaining after sale of 
the mortgaged premises. 

.1 
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7. For such other and further equitable and/or legal relief as the Court may 

deem just and proper. 

~.'~' ~ ;r __ 

. February 25,2010 

SCOTT LAW FIRM, PA 

onald Scott, ar #4996 
. Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC Bar #15661 
Angelia J. Grant, SC Bar #78334 . 
ATTORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, Suite 200 
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1 BY THE COURT: All right, are we ready to proceed, 

2 gentlemen? 

3 MR. THOMAS: Yes, sir, Your Honor. 

4 BY THE COURT: All right, Mr. Thomas, I will be glad to 

5 hear from you, sir. I have reviewed the fine Memos submitted by 

6 both counsel, so I_understand what the issues are. 

7 MR. JACKSON: . Your Honor, I have not received any 

8 Memorandum. from the other side. 

9 MR. THOMAS: All I sent, Your Honor, is the ---

10 MR. JACKSON: Motion and Affidavits? 

11 MR. THOMAS: ----Motion and', Affidavits. 

12 MR. JACKSON: I did see that. 

,.13 BY THE COURT: I misspoke, then. It's a Motion and, 

14 Affidavits that were filed with the Clerk's Office on June 16th • 

15 MR. THOMAS: Your Honor, I think we can go through .the 

16 testimony that we have fairly quickly, but will take about 45 

17 minutes, and I don't know how much cross there's going to be. Is 

18 that within the parameters that we have here? 

19 MR. JACKSON: Your Honor, my understanding, and of 

20 course, all of this is in tbe Court's discretion, is,they ha~e' 

21 submitted :affidavit·s as to their position on. the Motion, and. I .. : 

22 think the only question. from ·tbe ,last ·hearing was t.' you know:,: _ 

23 about the service of process, and :you inst~ucted me to brin~:my 

2,4 process server here, wh,:i,ch .~ .have. here,. and ,he. i,s prepared to 

25 testify. I'm not certain whether we need te~tio/0ny from them, 

, GREENVILLE COUNTY COURTHOUSE 
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1 but it is, of course, up to the Court. 

2 BY THE COURT: It was my understanding that it would 

3 just be based on the affidavits that have been previously 

4 submitted by the Tuckers, but you know, if you want to take some 

5 brief testimony, this has been docketed for 30 minutes, and if 

6 it can get-done in 30 minutes, then we'll do it. 

7 MR. THOMAS: We will move through very, very quickly, 

8 Your Honor. 

9 BY THE COURT: Okay. 

MR. THOMAS: I think the testimony will help the Court. 

"~, , 
11;';;: BY THE COURT: All right, well, will it repetitive of 

;12 'the affidavits? 

.'13 MR. THOMAS: We will make sure it's not, but I think ·if 

l~ the Court tan just --- I'd like to·get it- on record, too . 

. 15, BY, THE COURT: All right, you. can call your first 

-,,',. 16 witness . 

. 17 MR. THOMAS: Thank you, Your Honor. We would like ,t'o 

18, call Mrs. Tucker. 

19 BAILIFF: Place your left hand on the Bible and raise 

20 your right hand and face the Judge. 

21 : BY THE COURT: Do you swear to tell the truth" the 

22 whole truth and nothing but the truth? 

23 ,MS. TUCKER:, I do.· .. 

24 BY THE COURT: Thank you. If you would corne around and 

25 have a' seat, please. 

GREENVU,LE COUNTY COURTHOUSE 
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5 

Jessica Cape Tucker - Direct Examination by Mr. Thomas 
1 And if you would state your full name, please, ma'am? 

2 MS. TUCKER~ Je~sica Cape Tucker. 

3 BY 'THE COURT: All right, thank you. 

4 JESSICA CAPE TUCKER, being first duly sworn; testified 

5 as follows: 

6 

7 DIRECT EXAMINATION BY MR. THOMAS: 

8 Q Tell us how many 'children you have. 

9 A Just one, Jackson. 

10 Q And who else lives at your household? 

11 A My grandmother. 

12 Q How old'is she? 

13 A 92. 

14 Q And your husband? 

15 A And my husband. 

16 Q Do you work? 

17 _"A... I do, at A Cut Above Hair Studio. 

18 Q 
Ail right; are you familiar with the mortgage situation·in 

19 trying 'to deal with Chase? 

20 A To the best ,of my knowledge, yes. 

21~' Q 
wh~',primarily, in your :household is' dealing with 'the Chase 

22~ issue? 

23 A I was. 

24 Q 
Was your husband Ever involved 'with, the Chase issue? .! 

25 A 
Yes, he was. But he didn't have a lot of time to talk on 

GREENV[LLE COUNTY COURTHOUSE 
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1 the phone with them, so I would do it. 

2 Q All right, and you've seen the assertion that there was a 
-

3 service of process made at your house, is that correct? 

4 A Yes. 

5 Q And tell the Court where you live? 

6 A 103 Half Mile Place. 

7 Q Is there a street close by with almost the identical same 

8 name? 

9 A Yes ---

10 Q Tell ---
.~~. 

- , 
11 A ,.'\.',"" right near to it, Half Mile Way. 

- .p • . -
,- . 

12 ' Q All right, is there ever any problem~'tell the Court, if. 

'1'3 there's ever any problem with mail delivery, people corning 

14 ,td the wrong place, and sd~forth? 

15 - A . All~the' time. We~are £onstantlygetting mail for Half Mile 

.. 16 Way. We get packages from UPS. It's an every-month 

17 occurrence. I've actually had to call the post office down 

18 on Washington Street to try to resolve the issu~~ 

19 Q All right, do you and your 'husband communicate freely? 

20 A Yes. 

21 Q If issues _ arose, phone, calls I letters, communications, tell 

22 us who, and he happened to pick them up, who they would go 

23 to? 

24 A They would go to me. 

25 Q Why? 

GRlEENVILLE COUNTY COURTHOUSE 
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1 A 

2 Q 

3 

4 

5 A-

6 Q 

7 A 

8 Q 

9 A 

10 

11 

12 

13 Q 

14' A 

15 Q 

16 A 

17 Q 

18 A 

19 

20 

21 

22 

23 Q 

24 

25 A 

Because' I w'as the one dealing with Chase. 

All right, did he give you any kind of service of process 

on or about March or did you ever receive a service of 

process for a lawsuit of foreclosure? 

No, sir, riothing. 

Is this like him? 

No, it's not. No, he would have to tell me. 

Why? 

Because he's an open book, bless his heart. He can't hide 

things from me, and my son is just like him. He would just 

be honest with me. He would have no reason to lie to me 

about this., This is our horne. 

On March the 9th of 2010, do you know where you were? 

, Yes. 

That morning, approximately 9:00 a.m.? 

I was still at home. 

All right, how do you know that? 

-Because I didn't have a client at work until ten o'clock 

that morning, so I wouldn't have had to be at work until 

9:30. It approximately takes me about ten minutes to get. to 

work. I wouldn't have left until fifteen or twenty after:to 

get to work on time. 

All right, if somebody had. come to, the door :and .knocked on 

the door, what would have happened?· 

We have, my grandmother has a little bitty dog that yaps 

GREENVULlE COUNTY COURTHOUSE 
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, 
.L 

anytime anybody knocks on the door, comes to the door. She 

2 goes hysterical until we're able to quiet her down. There 

3 is no way that we wouldn't have heard somebody knocking at 

4 fhe door. 

5 Q Have you been known to --- explain to the Court your 

6 relationship with Chase over a period of approximately a 

7 year and a half or so. 

8 A It's been mass confusion. There just no other words. We 

"" 
'," 

9 have been told one thing, told that we were okay, that our 

" i;'1 
'-:..~' ~. 10 mortgage modification was going to go through. We would be 

< ',1' 11 in contact with them through phone and mail, us the whole 

12 f time thinking that our modification was going to go 

13:' through. 

14 Q When is the first time you heard about this foreclosure 

.15,\ action? 

;~ .. 16 A . On April --- no, March, when we were served with the 

17 eviction letter. 

18 Q Had you gotten anything by mail or by hand delivered 

19 service o~ process? 

20 A Nothing. 

:21 Q" Who gets the mail? 

22 A My grandmother does. She's home,allday~ 

23 Q What does "she do with it? 

24 A Puts it on the counter in the ~ame spot. ; 

25 
, 
Q Who then looks at it first? 
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1 J:.. 

2 Q 

3 

4 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 

13 

14 

15 

16 

17 

18 

19 Q 

20 

21 

22 A-

23 Q 

24 A 

25 Q 

I do, because I am at home first. 

All right, would you say, or explain to ~he Court, how 

often your communications with Chase have been over a 

period of a year and a half? 

A couple of times throughout the month. 

All right, who ~--

By mail or phone. 

--- who began this process -with Chase? 

We did. 

Why? 

We contacted them in December of 2008 and asked if we 

qualified for a mortgage modification. Both of our jobs are 

in-salesi arid with the economy downturn; that we were 'going 

to possibly need some help. We contacted them. first to ask 

if we would qualify. They told us that we did, -that we 

'could qualify. They would send us a package of information 

that we would fill out and we would begin our trial monthly 

;payrnents. 

Since the eviction has been served on you, have you looked 

~or' another possible place that you and your husband ca~: 

go?' 

-Yes; 

And have you found one?> 

No. :I- went to a couple, and.wewere' turned down. 

Why? 

GREENVKLLE COUNTY COURTHOUSE 

...;,48-

,; 

9 



1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

i:,?' 11 A 

".;12' 

':13 

.. 14 

;15.4 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

My credit's too bad. 

Have you had any other credit problems other than this? 

No. 

Do both of you work? 

Yes. 

How many jobs does your husband work? 

Two. 

All right, have you had a home before this one? 

Yes, this is our second home. 

You contacted Chase again for what reason? 

I saw an ad. I had an email sent to me. The ad.that went-

into the paper that the house was going up for sale. I 

: contacted them. They said it was a mistake. Within two! 

days, they sent us a letter to come to an event. This 

event, we met with the Chase.lender 

MR. JACKSON: I'm sorry. Your Honor,- may I interject 

'here? They're going into an area here about an alleged' -. 

event that occurred on August the 16th of 2010. This was 

'after Judgment had already been 'entered of record, and 

they're filing.a Motion .to Set Aside the Judgment, and Your 

Honor, I think this testimony is irrelevant as to whether 

or not the Judgment should be vacated or not, because this 

occurred after the Judgment. 

BY THE COURT: All right, .Mr. Thomas, how is a post-

Judgment event relevant? 

GREENVILLE COUNTY COURTHOUSlE 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

MR. THOlYlAS: Your Honor, here's wha twe' re trying to 

demonstrate: that 'in paragraph 3 of the Plaintiff's 

Complaint, they say all attempts at modification had been 

completed, a la Justice Toal's Order. What I am trying to 

demonstrate, nothing had stopped the modification attempts. 

Even after Judgment, they 'still were trying to say that 

everything was okay, the agents of Chase. So by this, I'm 

tiyingto demonstrate that there had been no cessation of 

modification, and even in their Complaint we find Justice 

Toal's Order violated. And that's part of my Motion, Your 

Honor. Part of my Motion is not only did they not get 

service of process, but they violated Justice Toal's Order. 

BY THE COURT: All right, go ahead. 

-I ~ill show y00 this,concerning what you call the event~ 

Do you recall that letter? 

Yes. 

And what is that letter? 

'This is what we were given. Aiter I had called about the: 

notice they had run in the paper, that { got through email, 

they sent this. ]md then we were. asked to go by- invitation 

only' to the event' at McAllister ·Square. on August 28 th
• 

Did you go? 

Yes, we did. 

Did you go with your husband? 

Yes. 

GREENVILLE COUNTY COURTHOUSE 
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1 Q Tell us who you saw there. 

2 A We saw a Chase representative. Her name was Veronica. She 

3 was very nice. We had all of our information, all of ~ur 

4 documents. They needed our W-2's, which this was about the 

5 fifth or sixth time they had asked for the same thing over 

6 and over and over again. We supplied them all of our work 

7.:' information, all of our W-2's, everything. She sat us down 

8" at her table. She was putting everything in the computer. 

9:~ And to our knowledge, it was done. She said to just let 

lOt: them complete everything and we could finally get some rest 

·l~-t. 
11'1 about it. 

;':12 Q Did this tell you where to go to this event? 

13 A Yes, McAllister Square. 

··')';'14 Q How did you know that Veronica was a Chase employee? 

., '15~ A Oh, she had an embroidered Chase polo, nice shirt, light 

,:...; 
16 ~ blue with dark blue pants. There i~ no way --- I mean, 

17 there was no paper tag or anything. 

18: . Q Were there other people there? 

19 A 

·20· Q :Were ·there tables set up? 

21 A There were tables. There was like Bank of America, BB&T and 

22 Chase. There was numerous. They filled.the cafeteria. 

23 Q How long were you with Veronica? 

24 A About 45 minutes. 

25 Q Did she have material on you? 

GREENVILLE COUNTY COURTHOUSE 
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1 A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 

10 A 

11 

12 

13 

14 Q 

15 

16 A 

17 Q 

18 A 

:19 Q 

She did. 

Did she have a computer? 

She did. 

Were you in the computer? 

Yes. 

Did she say anything to you about a foreclosure? 

'Uh-~h,nothing. Nothing. 

Did you mention anything to her about, "What about this 

eviction?" 

13 

We did. I mentioned to her about what was in the paper, how 

could that run in the paper wi~hout us kn?win~ about it, 

without us getting any information. She said it was 

probably simply a mistake. 

All right, were you told by a Chase representative that you 

had a modification certain? 

Yes. 

At that 

·Ye~, at that point. 

. What did they tell you to do at that point? 

20 A,· Td wiit' on them. Yes, that was alarming, but they said:for 

21 us 

22 . MR. JACKSON: Your -Hcmor,. I understand some latitude 

23 here, but you know, this 'is clearly,hearsay, telling, ~ou 

24 know, she's basically: t~stifying w,hat. a Chase employee 

25 allegedly said. That's clearly hearsay, and I would move to 
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1 strike that testimony. 

2 BY'THE COURT: Why would that not be a statement of an 

3 agent? 

4 MR. JACKSON: We don't know what capacity or, you know, 

5 what branch or whatever agency, but that was my objection, 

6 Your Honor. 

7 BY THE COURT: I understand. I'm going to overrule it. 

8 You are protected on the record. 

9 MR. JACKSON: Thank you, Your Honor . 

.- " 1G;',! ~ Q All right, did you have any more communication with Chase 

t'l 

'i{" after that meeting? 

j: 12 A No, it was to sit back and wait on them. They were so 

13 backed up, they would be in touch. It could take up to six 

';',1"4 months at the longest. 

:15 .. '" Q Is what 

16 A Is what Veronica told us. 

17 Q All right. 

'., 18 A That, we would. begin our new modified mortgage payments. 

19 MR. THO~~S: Your Honor, I would move to enter this as, 

20 I'~ not sure w~ are considered the Plainti£f at this time, 

21 but I would say Defendant's Exhibit #1. 

22 BY THE COURT:- All, r-ight? 

23 MR. JACKSON: No' objection,Your Honor. 

24 '(Letter to -Brian: Tilc-ker -£ronL Chase Home9wnership 

25 Preservation~Offibe (8/16/2010) entered into evidence as 

GREENVKLLE -COUNTY COURTHOUSE 
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1 Defendant's Exhibit #1) 

2 Q C 'Al'l right" at this ,point --- at, this point,: one last 

3 question, actually two. If you were told to leave your 

4 house, what are you going to,do? 

5 A I don't know. We don't have anywhere to go. I can't 

6 describe what it feels like to wake up night after night in 

7 

8 Q 

9 

10 A 

11, 

12 

13 

14 

15 Q 

16 A 

17 

18 

19 

20 

, 21 

22 

23 Q 

24 A 

25 

. ' 
panic and not know what we're going to do. 

Do you feel this is your fault because you were basically 

negotiating this with Chase? 

We just asked for help before it got too bad, and had we 

, :knoW!}, that this would,happen, that we would be here, 

fighting the company, we would have simply stretched out 

our mortgage payments until our house sold and put the 

house up for sale. 

As soon as you got your eviction notice, what did you do? 

I was on the phone with Adrian, actually, and he just kind 

of lost it. He just felt like they were taking over, and I 

co~ldn't'get through to him, and I had to call ~is parents, 

to come to our house because I felt like his mom and dad 

could get ,through to him if I couldn't. I had to remind him 

that.he had'a.son ,to corne home to and that we,.would get 

t'hrough ,this :somehow.-: - :,' 

Afterwards, did you contact an attorney? 

We did. We got you within twenty-four,hours, and that's 

exactly what we would have done had we been served March, 

GREENVXLLE CQlfNTY CQUR THOUSE 
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1 

2 Q 

3 

4 

5 

Jessica Cape Tucker - Cross-Examination by Mr. Jackson 
9 th

, 2010. 

That's all the questions I have. Answer any questions. 

BY THE COURT: All right, your witness. 

MR. JACKSON: Thank you, Your Honor. 

6 CROSS EXAMINATION BY MR. JACKSON: 

7 Q Ms. Tucker, when did you buy this house? 

8 A 2007, in May. 

9 Q , ~Dd how much did you pay for it? 

10: : A I believe 155,000. 

llJ: Q And what was your monthly income, gross monthly inc~me,. at 

i2 that time? 

13 A I don't remember exactly. 

14 Q Did something change to make it difficult for you to make 

,1'5 ' '"" payments? 

16 A Yes. 

17 Q' What changed? 

18 A ,Like I said, my husband and I, both of our, j~bs_arein 

19 sales. We had both taken a pay cut, and it was just, we 

20 ~ould see that it was going to get worse. We felt like it 

21 wa~ going to get worse, so we thought we were doing the 

22 right thing by calling them first before it got to where we 

23 couldn't make any payments. 

24 Q How much, were your'monthly payments? 

25 A 1,400. 

GRlEJENVHLE COUNTY COURTHOUSJE 
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1 Q What's your gross monthly income now? 

2 A Probably 20 ~ 24,' 26 hundred dollars. 

3 Q Now, you said you contacted Chase about providing you some 

4 help, is that correct? 

5 A Yes, sir. 

6 MR. JACKSON: Your Honor, this is Exhibit #A, that I'm 

7 going to show the witness. 

8 BY THE COURT: All right. 

9 MR. JACKSON: Attached to my Memorandum. May I approach 

10 the witness, Your Honor? 

11 BY THE ~OURT: certainly. 

12 Q I'm going to show you a document that is attached to my 

13 Memorandum, and ask do you recognize that document? Take 

14 your time and look through it. (Pause.) 

15 A Yes. 

16 Q Okay, is that your husband's signature on the last page? 

17 A Yes, it is. 

18 Q And what is the date on that? 

19 A 6/15/2009. June15~, 2009. 

20 Q What is,your,understanding of what that document is? .' . . ' 

21 A That was our trial monthly payments that _.we:would make' 
r '. 

22 three of those on the date provided, ,and _it. wQuld be due ~ 

23 Q When were those payments due? 
.J 

24 A June, July and August~: 

25 Q What day of the month? 

,GREIENVILLE COl[JNTY ~OUR THOUSE 
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1 p, I believe the 1st, the 1st and the 15th
• 

2 Q Did you make those payments on the 1st of every month? 

3 A Yes. 

4 Q That's your testimony, that you made the payments on the 1st 

5 of every month? 

6 A Yes. 

7 Q Okay, you saw the payment history that I attached to the 

8 - and, Your Honor, I would note in the Affidavit that I 

i- 9 have attached copy of the Defendant's payment history shows 

-, . 10 the June 19 th payment and an August 29 th payment. Your Honor, 

. 11 -- may I approach the witness? I'm going to Sh?W you a copy of 
I-

::~ 12 the payment history again and see if that refreshes yo~r 

13 recollection? Do you see 8/29? 

,-:;_14 A I'm sorry, where's it at? 

-~ 15 Q You have it up here, 8/29? And our records, Chase's 

.-Ij. 16 records, r-eflect a June 19th and an August 29 th payment. Do 

17 you have any evidence or anything here showing that you 

18 made a third payment at any time? 

19 A We made June --- we made all three payments. 

20 Q Do you have any records or documents showing how did 

21 you make the payments?' -

22 A The first month, I-wrote a check. And the second two 

23 months, I gave money-orders.' 

24 Q Okay, and do you have a copy of those money orders showing 

25 that you made those payments? 

GRElENV[lLiE -COUNTY COURTHOUSE 
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1 A Not for July.· 

2 Q\ Ok~y. Now, after this dccurred, did you make any more 

3 payments? 

'4 A Nb, we were told not to, to wait. 

5' Q O~aYI so basically from --- you made. two payments in '09. 

6 Did you make any payments in 2010? 

7 A No~ We were told not to. 

8 Q Okay,and did you make any payments in 2011? 

9 A No. We were told not to. 

10 Q Okay, isn't it true that the last time that you effectively 

1l 

12 

13 A 

14 Q 

15 A 

16 

17 

made a payment was october of '08, beside these two 

payments? 

No, I believe we made payments up until. 

Up until when? 

Up until we were told not to, which before the trial 

payments. We were told if we could afford to make our 

mortgage payments, the modification would do us no good. 

18 Q ,: So' you chose not ,to make any, pa,yments? : . 

19 A We were not chose, we were told. 

20 Q Okay. Who told you that? 

21 A 

22 Q 

23 

24 A 

25 

A Chase representative on the phone .. ,.: 

And did that make sense to you, that you could go for:y~ars 

" 

wi thoutmaking payment-s? :" 

Absolutely not. Yes;, it ·was scary, but ,here we ,are putting 

our faith into a company. We didn't know any difference. I 

·GRlEJENVKLLECOUNTY COURTHOUSE 
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1 mean, you know, he had made it perfectly clear, yes, if you 

2 can afford to make your mortgage payments, then why even 

3 try to have a modification? 

4 Q Let me ask you this. You said Half Mile Way. Have you been 

5 over on that street? Are you familiar with that street? 

-6 A It runs right into ours. 

7 Q Okay, do you know what's at 103 Half Mile Way? 

8 A There is no 103. There's a one thousand one-o-three or 

9 eleven-o-three. 

19 Q So there's no 103 there? 

- :--1'l- A No. 
.\ 

12 Q In fact, about that area is where the swimming pool is, 

13 isn't that correct? 

14 A 1003? 

.2 ;·15·~ Q Yes, about that 

16 A NO,· it's at the other end of the neighborhood .. 

17 Q Now, you said. you and your husband share a relationship 

18 that everything is close and that he always shares stuff. to 

- 19 you? 

20 A Yes. 

21 Q Is that correct? 

. 22 A Yes. ' 

23 Q So I guess back in 2003, 'when he was arrested for an open 

·24 ~container, "he shared that:with you? 

25 , A' Yes. 
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1 Q 

2 A 

3 Q 

4 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 

19 Q 

20· A 

21 Q 

22 A 

23 Q 

24 

25 A 

And why didn't he show up for the hearing on that? 

I don' tknow. : 

And I guess in 2004, he shared with you that his license 

was suspended and he was driving without a registration? 

In.2004? 

Ye s, rna I am: _ 

(Witness nods head affirmatively). 

Did he or didn't he? 

Yes, -he did. 

And again, in 2007, that he didn't title a watercraft? 

Yes. 

And in 2010 that he was driving under suspended license? 

Yes, that was --- yes. 

Okay, he shared all that with you? 

·Yes. 

What kind of payments do you think you can afford now? 

What we were told was $700, and that was very comfortable 

for us. Very, very comfortable, " 

$700? 

. Yes ,.' 

So that's half of what your regular payments. wer.e} 

Yes. - .'. 

And if my math is correct, your ·arrearage ~s over.$45,DOQ,. 

How do you plan to deal with that? -,I, 

Well, I don't know. I mean, I can't help that they told us 
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Jessica Cape Tucker - Redirect Examination by Mr. Thomas 
1 Dot to make payments. That's why we have an attorney. 

2 Q Have you tried to apply to any other places besides that 

3 one place you talked about in your affidavit, to find a 

4 location to live? 

5 11 Yes. I've contacted numerous apartments and also an 

6 individual landlord. And once they hear, the individual 

7 ' landlord, once he heard of where we were coming from, that 

8 our house got foreclosed on, his demeanor changed. I mean, 

9 you know, he may not want to, you k~ow, give us a home to 
, 

10~ live in because he's thinking if we can't pay our mortgage, 
,; 

11 _\ then we can't pay rent. And.that wasn't the case. We were 

12 just asking for help. 

13 Q Okay, no more questions. 

·t/4 MR. THO~~S: To follow up on what he had said~ or what 

15 he has asked? 

16 BY THE COURT: Yes, sir. 

17 

·18 REDIRECT E~~INATION BY MR. THOMAS: 

19 Q Let's go over briefly, how did you set up your payments for 

20 the three payments that you were supposed to make for the 

21 trial? 

22 A We made another checking account at our same bank. 

23 Q . Which is the-bank?-

24 A First Citizens. 

25 Q What did you do with that? 
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1 A Every "week, when we would make a deposit, we wo.uld put a 

2 certain amount 'into our mortgage account, which was just 

3 another checking account, and then the other into our 

4 regular savings or che~king; which we used every day. 

5 Q Did you send a check? 

6' A The first month, we sent a check. 

7 Q Why did you change to a money order? 

8 A Because they called us and'said we needed to change and 

9 send them a money order. 

10 Q Does their record indicate the third one was received? 

11 A The third one was received. 

12 Q 
, . , 

Who took the check and the money order,~o the post office? 

13 A I took them all three times to the same post office. 

14 Because of the issues with our mail, I didn't want to 

15 chance it, and put them in our mail box and then never get 

16 it, so I physically took them to the post,office, all 

17 three. 

18 Q 'All right, did anyone from Chase ever tell you ;,or go 

19 through what they told you about the quote, unquote, 

20 nii'ssing the second payment?· 

" 

21 A No. " 

22 Q Did you get a letter from them that said, "Hey, what 
;, 

23 happened to the second payment?" 

24 A No,' sir. The only thing' we got was the ,eviction letter., from 

25 Officer Posey. 
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Brian Adrian Tucker - Direct Examination by Mr. Thomas 
1 Q What about at the time the meeting with Veronica at the so-

2 called event at McAllister Square? 

3 A 

4 Q 

5 A 

6 

7 

9·· Q 

12 

16 

l7 

18 

19 

20 

21 

22 

Nothing. 

Did she corrunent. on the trial period? 

Everything about that was over and done with since we were 

-meeting with her would stop the sale of the house which was 

suppos ed to take place on September 7th. We met wi. th her the 

All right, that's all the questions I have. 

BY THE COORT: Thank you, ma'am, you can step down. 

MR. THOMAS: Call Mr. Tucker. 

BAILIFF: Place your left hand on the Bible and raise 

your right hand . 

. BY THE COURT: Do you swear to tell the.truth, the 

whole truth and nothing but the truth? 

MR. TUCKER: Yes,· sir. 

BY THE COURT: Come around and have a seat, pleasei 

sir. And if you would state your full name, please? 

MR: TUCKER: Brian Adrian Tucker. 

BR!AN ADR!AN TUCKER, being first duly ,sworn,. testified 
, 
.' 

as follows: 

23 DIRECT EXAMINATION BY MR. THOMAS: 

24 Q Mr .. Tucker, -I won't go over ~oo many items,. but is 

25 everything your wife said, is that correct? 
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1 A 

2 Q 

3 

4 A 

5 Q 

6 

7 A 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 

22 

23 

24 A 

25 Q 

25 

To my knowledge, yes. 

All' righti l~t's go up to serviCe of process since that's a 

, 
substantial or major part of why We're here. 

Yes, sir. 

All right, have --- well, first, who do you work for, is he 

in the room? 

Yes, sir. 

And who is that man? 

Clint Tucker. 

Is that your ---

Father. 

All right, what is the business? 

It's Piano Central. 

All right, how long have you been working for him? 

Off and on, for'20 years. 

Are you two close? 

Yes, very. 

~ll right, dO'yob' sh~re with him most everythi~g? 

Everything. 

All right, let's go to what ,happened on March, the 9
th

• Do, 

you have any recollection, any personal recolJ.,e<;:tion,of: 

~~ei~~ anyone in yo~r'y~rd; anyone knocking-on the doori: 

anyone corning up to you 
, ' 

No, sir: ',., ,:, ' 

handing you something? 
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1 A Not of any kind of service. The only --- the only thing 

~~ 
2 that I , -Know or, was when I was on the phone with my wife, 

3 'she said, "Hold ori ~ second. n Went to the door, and that's 

4 when an officer was at the door and handed those papers for 

5 an eviction. 

6 Q That's eviction. That's not my question yet. But that's the 

7 first time 

8 A That's the only time. 

9 Q All right, did you ever get anything in the mail? 

10 A Not to my knowledge. 

.~~ , 11 Q About any proceeding concerning your house, anything in the 

'12 mail? ,. 

13 A Nothing, no. 

.}3 Q Do you understand what it would mean if someone .said,to 
';;', 

./15/ you, or explain what it would mean if someone said to you, 

16 ~You'vebeen served." what would that mean? 
-:',.. 

17 A It's pretty elementary. I mean, service, is --~ you've ,been 

18 served and you've got to show up for whatever ,service 

19 process it is. 

20 Q Would you have looked at it? , 

21 A , ,I- believe, so. 

22 Q All 'right, if it had ~aid "foreclosure,n what would you 

23 have done? 

24 A After --- well, I guess after kind of gaining myself 

25 (witness weeping). . . 
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1 Q Let me rephrase the question. Do you think you would have 

2 'been'emotional about it,at the time? 

3 _IJ" Yeah,a' little bit. 

4 Q All right, would you have communicated with anyone? 

5 A Yeah, I'd have gone to my dad. 

6 Q And who else would you have gone to? 

7 A My wife. 

8 Q Who was handling this matter for you, this negotiation? 

9 A My wife. She's the person that handled all this with Chase 

10 ___ every thing 'that we're going through, all the new 

11 mortgage,themodifications and everything. She's the one 

12 handling all that. So to get a service paper, you know, the 
..... 

13 - f{rst thing I I d have said was I "You know I Jess I what's, 

14 going on?" Because everything I knew wa,s we wer,e in 

15 modification and were going by what they say. Up until 

16 recently, you know, they're a rnaj or corporation .. Why 

17 wouldn't we? You know,I didn't go to law school, so, you 

18 krlOW, I' kept on going based on what they,' re, telling us. 

19' Q' AIr right, 'tothe best of your knowledge, had Chase told 

20 you all to-hold off after a certain point .and suspend 

21 'payments? ". i . ~., ", ~_ 

22 l\ Yes." ',' 

23 Q ... Did you 'yourself at. one time, were you nerv:,ous enough so _ 
" 

24' you tried-to call Chase? , .. ' ., ... 

25 A Yeah, I did. I called' them,. I called , once just because" you 
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1 know, just peace of mind, I guess, and they told me that 

2 due to all the~modifications an~ all .the forec~osures, you 

3 know, that they would be in touch with us, not to bombard 

4 them with phone calls. 

5 Q All right, I'm going to show you a map of the vicinity.in 

6 which you live.' Do you recognize that map? . 

7 A That's my neighborhood. 

8 Q All right, where do you live on this map? Just say it. 

9 A At 103 Half Mile Place. 

10 Q How close is that to --- tell the Court if ther~'s any 

11 other name of any other street that's close to what yours· 

.. , 12 is? 
-
'f 13 A Yeah, there'S Half Mile Way, which is highlighted in blue. 

c 14 We're on Half Mile Place. 

'~. '·15. Q Tell the Court if there have been. confusions and how the 

. confusions arise with mail and'people that come into th~ 

17- neighborhood trying to find you? 

18 'A' 'It's I meaniit's all the time. All the time~ It seems 

19 like our flag's up on our mailbo~ constantly trying to'get 

20 

21 

22 

23' 

24 

25 

people their mail. It was so ,bad a couple o~ months ago,· 

that when we got our mail, I think there wer~.twelve 

articles, and not one of them was ours. And at that time, 

we were expecting something in ~he mail, ~and I called.the, 

post office and set up a ---.,they gave us a ,nurc:.ber because 

we were waiting for something to come in the mail. It '. 
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1 

2 " ' 

3 

4 

5 Q 

6 A 

7. Q 

8 

9 

10 

11 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 
j 

:22 

23 

,24 

25 

29 

hasn't come. On that date, we got all these ,articles in the 

~mail fo~ other~houses, in_the neighborhood, and I just was 

kind of mad because it wasn't for one particular house, it 

was for a bunch of different houses in.our neighborhood. 

All.right, have.people ever made mistakes corning .to houses? 

Yeah. Yeah, I mean, it's very cornmon in there. 

All right, ,lam presuming something. I was. actually told 

this and I ask the Court for a little bit of leave here, 

but I was told that they had brought someone that actually 

accomplished service of process. Have you ever seen this 

man before? 

No, sir. 

Did he come up to you and hand you papers? . 

No, sir. I've never been served. 

Have you ever been served papers of any kind before? 

Never.. 

Did you go to the event? 

I did. 

What was your understanding from the event,without quoting 

anybody? 

We --- I actually left ,ther,e.feeling go.od, .. pr.etty; 
" 

, 
... , " 

;. 

oyer, the last .thing. that ,L asked, Veron,ica was" "Do we ha:ve 

to worry about anything? Do we have to,wor~y_aboutleaving. 
. . . . 

our house?" And she said, "No," that this ~eeting with her 
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Brian Adrian Tucker - Cross-Examination by Mr. Jackson 
~ stopped all foreclosure events. 

2 Q All right r tell' the Court if you have attempted to find 

3 another horne or apartment or anything if you are evicted? 

4 A My wife has, yes. And like I said,' I work two jobs so she 

5 handles a lot of that, but you 'know, from what she said we 

6 haven't gotten ~nywhere. 

7 Q Yo~ understand that you have sworn before God to tell the 

8 truth? 

9 A Yes, sir. 
, 

:.~, .. 10 Q Is that serious to you, a swear? 
.' 

" 

" . ," 
11 lA, 

I. 
Very. 

12 Q Before God on the Bible? 

13 A Yes, sir. 

';14 Q Do you go to church anywhere? 

r' . 
"',15 'A Yes, sir. 

'.--, 
16 MR. THOMAS: That's all the questions I have, Your 

17 Honor. 

18 BY THE COURT: Your witness. 

19 MR. JACKSON: Thank you, Your Honor. 

20 

21 CROSS EX.~INATION· BY' MR. JACKSON : -, 

22 Q Now, 'Mr. Tucker,' you testified that your wife -handled all 

23' of these negotiations and things on'behalf-of Chase, is 

24 ' that correct? 

25 .n" Yes, . sir. 
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1 Q Then, why were you the only one who signed the Exhibit #A, 

2 the Loan Modification'Agreement? 

3 A Is this the one from McAllister Square? 

4 Q This was'in June of '09? Look at it for a second and see if 

5 that is your signature. 

6 A (Witness examines document.) The reason that my name is the 

7 only one on there is because I was the primary borrower. 

8 Q Okay, now, you've testified; and your ~ife has testified, a 

9 lot about different things that so-and-so said and things 

10 like that. Do you have anything in writing saying you don't 

11 hav~ to make the mortgage payments? 

12 A I'mean, this was all --- the majority of it was over the 

13 phone.' , 

14 Q Okay. ' 

15 A And the only thing that we have in writing would be when we 

16 met at McAllister Square with Veronica. 

17 Q There was a letter there, but I'm talking about other thari 

18 "this-, which gives you a clear payment schedule and what 

19 you' 'resupposed to do, is there anything that says you 

20 d6n't'have to make any mortgage payments? 

21 A No~ ~ii: I mean, fhat's just ~hy we talked~t6 the:Chase' 

22' i-epresentati ve. 
,', 

23 Q And in fact, if you read' the thing --- "did"you.read this 

24 document before you signed it? 

25 A Yes, sir. 
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1 Q 

2 

3 A 

4 

5 

6 

7 

8 
" 

;;; 

9 
~< 

10 .~~ . 

. ~' 11 
, 

. ",:~, . -1' 
" 

12. 

13 

14 

15 

. ;¥<: 16: 

17 Q 

18 

19 

20 

21 

22 A 

23 

24 Q 

25 A 

Throughout this document it talks about anything in here 

doesn't affect the loan documents or cure the arrearage? 

Well, what we were told was if we could make any payments, 

then the modification would not go through, because if we 

could afford the payments we were in now, which we calle? 

Chase when we started seeing that the income was not what 

it was when we got the house, that we knew it was the 

beginning of the recession. Ev~rything was going downhill. 

Like I said, I worked two jobs. You know, I mean, I'm in 

the piano business during the day. I'm in the restaurant 

business at night. Those are two major lu~ury items. I've 

seen people knock off. I've been in restaurants for twenty 

years. I know when it's high and I know when it's low. 

Before we took a chance on losing anything, you know, ~~ 

were the ones that made the contact to find out because·r'd 

heardthr6~gh~~he modification . 

Okay, now, let me ask you this. Now, you said that a Chase 

representa~ive told you to stop making payments. pid you 

take the money-that you would have made the payments and 

keep it in an ?-ccount so you could attempt_to, reinstate 

your mortgage? Did you-save any money for that purpose?· 

We had money that whenever our payments started back, that 

',we :could make. those- payments. _ - '. ~, 

How much did you save? 

I don't really handle all the finances. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

A 

Q 

A 

Q 

20~ A 

33 

You have no idea how much you saved? 

I'ill pretty mu'cha work horse. I mean, I ,know right now that 

we're making monthly payments on other things, and we're 

doing 'fine. 

Okay, now, ,you say you work two jobs" so I guess in the 

morning you're pretty tired? 

~n the morning? ' 

Yeah. 

Not really. I wake up pretty much ready to go. 

Okay, and I believe it'~ your testimony that you've never 

seen this gentleman before? 

Yes, sir. 

And you're sure of that, because you know that you're under 

oath? 

Yes, sir. 

And you are aware of'the penalties for perjury? 

Yes, sir. 

!Arid·you also testified about you know it's i~portant to 

respond to' legal process, is that correct? 

Yes, '-sir., 

21 Q-" So back" in, 2003,' when you were arrested· for- 9pen,,~ontainer/ 

2-2 why~ didn't' you show ;up, f_or, ,the" hearing. in th<;J-t case? 

23 'A 

24 

25 

That actually was ---wasn't' an arrest., It-;was.r I left work 

that;night~ and.thati~a~ when Iwas,bartending.We had ~ome 

stuff that was left, on there, and it was in my backseat, 
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1 out of reach. I didn't have alcohol on my breath or 

2 anything like that, and this was actually before we were 

3 married. 

4 Q Okay, and you were not tried in your absence in that case? 

5 A Not to my knowledge. I never received anything on that. In 

6 fact, when you pointed that out just ~ little bit ago that 

7 was --- I mean, I remember receiving a ticket on that, open 

8 container. But like I said, that was something that I 

f:, 9 brought home from the bar that night. It was a bottle that 

r.~: 
~~~ 10 was I remember it was about three-quarters empty, and I .. 

11 .. , put it in my backseat to drive straight home with it. 
- -

12 Q Well, why was your vehicle license suspended, then? 

13 A That was --- when my license was suspended --- I forgot 

" 
" 14 what it was that we tried to do. But that's when I found 

;\ 15 ..... ~ out that my license had been suspended, and my license is 

~,.~~\: -
',':-.1, 16 reinstated now. Everything's paid. 

17 Q So you paid the fine for those convictionsJ 

18 A Yes, sir. And the deal that you brought up with-the boat, 

19 that boat was bought, and the first week I bought that . 

20 boat, the motor blew on that. We had a game warden come to 

21- . wyplace of-work because he called me and asked me wher~ I 

22 was.: I said, "I'm at the piano store." And I had. sold that 

23 boat,' actually, to a relative in good faith that that b6at 

24 w~s going to be~used in a private pond because I did not 

25 have- the registration or-anything on it. Once the motor 
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1 blew, I wasn't paying for any of that stuff. I sold that 

2 boat to him foi $500, and he .told me-_it was-just going to 

3 be used in a private pond out in Green Pond that had no 

4 motors or any restrictions. It was a private pond. And_---

5 MR. JACKSON: Your Honor, I. appreciate - .. -- it f s kind of 

6 getting a little far afield here, Your Honor. 

7 BY THE COURT: Sustain the objection. 

8 MR. JACKSON: No further questions. 

9 BY THE COURT: All right, any other brief questions? 

10 MR. THOMAS:· Your Honor, just one. I'd like the map 

11 that we have, I'd like to have that marked as a Defendant's 

12 Exhibit #2. 

BY THE COURT: All· right, thank you, sir. You can step 

15 MR. JACKSON: I have no objection to that, Your Honor. 

16 (Map - 103 Half Mile Place entered into evidence as. 

17 Defendant's Exhibit #2) 

19 

20 

21 

22 

23 

BY-THE COURT: Anything else, Mr. Thomas? 

MR. THOMAS: Your Honor, I actually have the father 

. - . heie who wbuld -confirm what his testimony was. I-also have Sue 

Berkowitz (spell~d phorietically) here-who w~'reqoing~o _ask to 

be adIDittect- as an- expert on the issue of. Chase's. prac;tices.: 

tvlR.' JACKSON: Your -Honor, -I would certainly, qbj ect to 

24 that. That's going way far afield. . ,-" 

25 BY THE COURT: It is too late to bring all this in. I'm 
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Y denying that motion. 

2 MR. THOMAS: All right, Your Honor, my question would 

3 be,-since my motion partially contains, in the title of my 

4 motion, that there is a Justice Toal violation, if we can submit 

5 an affidavit to" that effect, from- an expert. 

6 BY THE COURT: No, sir. It is simply too late in the 

7 ballgame to do that. 

8 MR. THO~~S: All right, Your Honor, then all I have _ 

:; 9 left is the dad. 

BY THE COURT: All right, then we'll start back at 
"' 

. -~. hi?· Fr·", 2(~t ' .', . 

-~. 11-~- 1:30. This matter, as I'told you all, was set for thirty 

12 minutes. I've got'a ---

'13 MR. JACKSON: Your Honor, I think we can wrap up fai.rly 

14 quickly. I understand it's thirty minutes. My witness here is 

,j~'15' the process server. He should be fairly quick, and I think the 

.:.~t,~ '0 

iI 16 rest of it is legal arguments. You have our brief. I would 

17 certainly not want to ---

18 BY THE COURT: Mr. Thomas, what can the father add· that 

19 has not already been submitted here? 

20 MR. THOMAS: The father can add this, if you will, allow 

- 21- him to" 'submi t- an affidavi't, -we' could, if. you needed five 

22 minute's, ;ile- could do that. It would be simply the .testimony, 

i3 would b~ th~t'he and-the son-are extraordinarily close. If he_, 

24 had been served, the boy ~ould~have absolutely come ~o him in a 

25 panic. 
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1 MR. JACKSON: Your Honor, I would stipulate that that 

2 would be his testimony. That communication. 

3 BY THE COURT: That would be fine. I don't have any 

4 reason to question that anyway. 

5 MR. THOMAS: Then, that's it,given your ruling on Sue 

6 Berkowitz, that's all we have. 

7 BY THE COURT: I have tremendous respect for Ms. 

8 Berkowitz and know she does a magnificent job, but. again, I'm 

9 also the gatekeeper and required to follow certain procedures 

10 and ru1es. 

11 MR. THOMAS: That's all the witnesses we have., Your 

12 Honor. Thank you, Your Honor. 

13 BY THE COURT: Thank you. All right, you can call your 

14 witness. 

15 MR. JACKSON: Your Honor, I would call Terry MOQre to 

16 the stand. 

17 BY. THE COURT: If you would place your left hand on the 
,''< • 

18 Bitle- and raise your right· hand. Do you swear to tell· the truth, 

19 the whole truth and nothing but the truth? 

20 MR. MOORE: Yes, sir, I do. 

21' BY THE COURT: if you would' corne around" and, .have a-, ~, 

22 seat, please. And if you will state your full name? .. ', 

23 
'! ~.' 1+ • , • ' 

24 BY THE COURT: All right, thank you: 

25 JAMES TERRY MOORE, be'ing first duly sworn," testified" 
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James Terry Moore - Direct Examination by Mr. Jackson 
1 as follows: 

2 

3 DIRECT E~~INATION BY MR. JACK30N: 

4 Q Mr. Moore, where do you live? 

5 l'-_ I live in Easley. 

6 Q And where do you work? 

7 A Upstate Legal Process Service. 

8 Q How long have you served process? 

9 A Forty years, since I was 21. 

10 " Q , 
Okay, did you do anything before service of process? 

~~ , 
11 ~ ;A Yes, sir, I was an Easley police officer. I retired as a 

, ':" 

1'2 lieutenant for the Easley police Department. 

13 Q 
How long did you work in the Easley police Department? 

, 1:,4 A I think it was 19 years, sir. I had a heart attack and 

,1<5., ~?~ retired. 

16 Q 
Okay, and are you familiar with the Greenville area? 

17 A Yes, sir, very much so. 

18 Q 
'And you have been retained by the Scott Law Firm to serve 

19 process? 

20 A Yes, sir, I have. 

21 Q 
Were' you retained to· serve process in this case? 

22 A Yes, ' sir, I was'. ' 

23 Q 
And were you sent' an address to serve, process? 

24 A Yes, sir, I. was: 

25 Q 
And what address were you sent to serve process in this 
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2 A 

3 

4 

5 

6 

7 

8 Q 

9 

10 A 

ii Q 

12 

13 
. .' 
A 

14 Q 

15 A 

16 Q 

17 

18 A 

19 

20 

21 

22 

23 

24 Q 

25 A 

" 
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. case? 

I'rec'eived anemailisir, on March the 8t~ at .1:16 p.m. from 

the Scott Law Firm from Ms. Angel Comings (spelled 

phonetically), which I have attached letter, asking me to 

serve Brian Tucker at 103 Half-Mile Place, .his wife, 

Jessica Tucker, and Half Mile Homeowners Association there 

at Half Mile Lake .. 

Are you familiar with the location of Half Mile Place and 

Half Mile Way? 

Yes, sir, I am. 

Are you confused by the difference between Half Mile Place 

No, sir,' I am not. 

~nd-h~ve you Served process in that area.many times? 

Yes, sir, I have. 

What did you do in response to the email request.to serVe 

process on Brian Tucker, Jessica Tucker and Half Mile Lake? 

I ~~nt to the'residenceat 103 Half' Mile Place on that. 

m'ornirig of March the' 9th 
--- correction --- Mar.ch the 9 th at 

9:05a.m. I had been there just prior. There were no cars: 

'in fhedriv~way. I knocked-on the door a_Iot .. I~couldn't_~ 

tell'if anybbdy livedj really~- lived- inthebous~ or not.: 

And Igcit~ a map from Greenvi-lle County's:. websi te ~ 

~s that substanti~ely th~·map offered into· evidence? 

It's ~ little better description of the property~ 
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1 Q 

2 

3 

4 

5 A 

Okay, let me show it to Senator Thomas first before we go 

into detail on that. And let me show it to the Court. 

(Pause.) 

Okay, please continue. 

Yes, sir. If you, travel up state Park Road fromCherrydale, 

6 when you get to Half Mile Lake, you turn into the right on 

7 Half Mile Way. As soon as you turn right into the 

8 subdivision, the swimming pool is on the left. Your next 

9 right is Half Mile Place. His house is 103, which is on 

10 your left. I knocked on that door. COUldn't get anybody to 

the, door. 1 seen some gentlemen putt~ng some golf clubs in 11 

12 the back of what appeared to be an S.U.V. across the 

13 street. 1 drove over to their house and talked to them.: We 

~'14 talked about golf briefly for a minute. I asked.those 

15 gentlemen, I said, "Is anybody still living in that house?" 

and pointed it out:'He said, ~Yeah, far as I know." He 

17 said, "People still live there." Said, "They must be 

18 asleep .. Go back and knock.", So I left them after ,talking 

·19 'for a~inute, went back to that house, 1 knocked on. th~t 

20' door pretty hard. This gent~eman s~ated to my left in the 

21,' -reddish orange.shi~t,cam~ to the door~ .He identified 

22· himself .. As.a:matter of· fact, I asked for Brian Adrian, 

23 Tucker. ,He said,. "That's .. me. '~. And I told ,him, T, said, "I ~ m 

24 ,a~process server, .. 1 deliver court docl;lments. 1 have a 

25 Summons 1 need to deliver to you and your wife.". He agre~d. 
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1 I handed them toward him, and there was.also a question 

2 that Scott· has me ask, the people, "p..re you .a member or is 

3 your wife a member of the military service or National 

4 Guard," abd even on my report, my affidavit, I put non-

5 military where he told me they were non-military. But this 

6 gentleman did appear that he had just waken up. He had· a' 

7 sleepy look on his face. I don't know whether he had or 

8 not, but he did look like he'd just woke up. I handed him 

9 the papers. I walked away. I've never seen this gentleman 

10 or anybody again. 

11 Q Okay, just to make sure, we'll clarify this. So this 

12 gentleman answered the door? 

13 A Yes,:~ir~ he did. 

14 Q He'~dentifiedhimself as Brian Tucker? 

IS' A Yes,sir, he did. 

16 Q You gave him a copy of all the paperwork, the Summons and 

17 Complaint and all the Lis Pendens, the whole shooting 

18 match? ., , , . 

19 A I have a copy right here, is actually what I 'gave to him. 

20 Q Arid you gave him~copy for,youknow,Ms. 'Tucker? 

21 A Yes, sir, I did. 

22 Q Okay, and you explained' to ·him. that t'his was 'an,important . 

23 process',' that ··he· had to 'r'espond' to you? 

. 24 A Yes, I told him it was a. Summons ," 'he ;had 'thirty days from' 

25 the day to respond to them in writing and explained where 

GRElENVILLE COUNTY COURTHOUSE 
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1 

2 Q 

3 

4 A 

5 Q 

6 

7 A 

8 Q 

". 9.' 

James Terry Moore - Cross-Examination by Mr. Thomas 
to mail it. 

And .you've served papers countless times in that general 

area, and you are familiar with that area? 

Yes, sir, I've served thousands of papers. 

And there's no doubt in your mind this is the gentleman 

that you got served? 

There is no doubt whatsoever. 

No further questions. 

BY THE COORT: Your witness. 

10, ,CROSS EXAMINATION BY MR. THOMAS: 

h .jt Q 
Well, you didn't mention the noise that the dog made. 

,',·12 A Excuse me? 

13 Q The noise the dog made. You said nobody was· there. 

-':14 Apparently, you couldn't tell if anybody was there, didn't 

':1.5 ~~' . even know if it was being occupied, but the dog would have 

16 exploded. 

17 A 
I don't know nothing about no dogs there. I don't know if 

18 there was a dog there or not. I didn't hear adog~ I don't 

19' know about no dog. 

20 Q You're not familiar that there are two dogs there, 

21 'actually? 

22' A 
,. 

.. I don't even know the people; sir. • > 

23 Q You didn't hear any dogs when you knocked on khat door? 

24 .A No, 'sir, .1 ·did not hear any dogs.: 

25 .Q Did you ring the door bell or did you knock on the door? 

GREENVILLE COUNTY CQUR THOUSlE 
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1 A 

2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 A 

21 

22, 

23 

·24 

25 

I am tone deaf, so I knocked on the door. 

Right, okay~·No cars out front? 

No, sir, there was no cars. 

All right; that's all the questions r have. 

, BY THE COURT: All right, thank you, sir.· 

Thank you, sir. 

MR. THOMAS: Your Honor, I'm not sure if he has any 

more witnesses, but I, need to call one in rebuttal. 

BY THE COURT: Anything else? 

MR. JACKSON: No, Your Honor. That's fine. 

BY THE COURT: Yes, sir? 

MR. THOMAS: I would like to call Mrs. Tucker. 

BY ~HE'COURT: Okay. 

MR. JACKSON: Your Honor, may I ask that Mr. Moore be 

excused? He has several other things ---

BY THE COURT: Any objection to the process server ---

MR. THOMAS: No, sir. 

43 

BY THE COURT: All right, thank you, the process server 

is excuse. Appreciate you coming in. 

Thank you, Your Honor. 

BY THE COURT: If you would comeback .aro,und, .,and I,:' 

just remind you that 'you"re 'still under oath. 

. JESSICA CAPE TUCKER,' being' previously duly sworn, 

testified as follows: 
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Jessica Cape Tucker - Direct Examination by Mr. Thomas 
1 DIRECT EX~~TNATION BY MR. THOK~S: 

2 Q All right, just very quickly, tell us what happens when 

3 somebody knocks on the door at your house. 

4 A The dog goes hysterical. It's a little bitty chick-a-poo, 

5 Chihuahua. She goes nuts and she will not stop barking 

6 until you pet her or go to the door and see what 'she wants. 

7~ You can hear her outside of our house. That would have 

8 0 alarmed my grandmother, who lives with us, who would have 

9'; tried to go to the door. That would have got the dog in the 

10"' ',. back yard to start barking. It's a chain reaction. There's 

11·~=.l· no way that anybody can corne to our house, knock on the 

12.· .. door, without the dog going hysterical. 

13 Q And we're talking about, now, a year and a half, two years 

14 '4 ago. 

15. it. Yes. 

16 Q The same dog situation? 

17 A Same dog. She's still alive. 

18 'Q So·---

19 A Both of them. 

20 Q Both of them? 

21 A Both '0£ the' dogs; 

22 Q You are absolutely certain .that if someone comes to, if the 

23. Judge or I corne to your'house, knock on the door, you're 

24 going to get an explosion? 

25 A Yes. 

GREENVILLE .COUNTY COURTHOUSlE 
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1 Q 

2 A 

3 

4 

5 

6 

7 Q 

8 

9 

10 A 

11 

45 

You're sure? 

Yes, I'm absolutely sure. You can set a glass down on the 

coffee table downstairs, and the dog will ~tart barking, 

thinking there's somebody knocking on the door. Any kind of 

sound that sounds like a knock or a thump, the dog is going 

to go hysterical. 

All right,' concerning that day, let's go back through it 

'again. Tell the Court, have you checked the date against 

your record at work? 

Yesi sir~ I had a ten o'clock client that morning, so I 

wouldn't have had to be at work 'until 9:30. I wouldn't have 

12 left until 15 after. 

13 Q"" Was there any knocking sound? 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 

20 Q 

21' 

22 

23 

24 

'Nothing. Nothing; 

Would you have been up? 

Yes. 

Why? 

I'd have got up at 7:30 to get ready for work, to'get my 

son ready, and out we go. 

'That's all the questions we ha~e. 

MR',JACKSON: Nothing on re-cross, Your' Honor. 

BY THE COURT:'Thank you. You can step down. Anything 

else? 

MR. THOMAS: That's 'it, 'Your Honor, th:ank you. 

. 25 BY THE COURT; Anything else from Plaintiff? 

GREENVILLE COUNTY COURTHOUSE 
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1 HR. JACKSON: Nothing from me, Your Honor. I have a 

2 brief and have the argument in it. I don't want to waste 

3 the Court's time. 

4 BY THE COORT: All right, and at this point, I truly 

5 don't know what I'm going to do. I am going to look back 

6 through the file, but Mr. Thomas, let me ask just a real 

7 practical question that was raised. If your client's 

8 

9 

10 

:~~i 
,Zl1.)~' 
":~ 

( .~ ~ 

12 
.- --

13 .. , .~ 

14 
-, 

15 

~J. 6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

$45,000 in arrears and have a mortgage they can't afford, 

what's the practical relief the Court can grant, even if 

the Court is inclined to favorably look at your motion?-

MR. THOMAS: The process would start over, Your Honor, 

and I presume they would begin the process with proper 

service of process, which we would certainly have someway 

of acknowledging this time so there would be no issue, or, 

we would accept service. I mean, that, obviously, is the 

first practical step. Your Honor, I will just tell the, 

Court, my office in Columbia, Banking and Insurance 

Committee, with the Consumer Affairs all under that, we-

work literally with hundreds of people all the time trying 

to do work-outs on situations worse than this. And we do 

. gE)t them worked out . ,But you first have to actually get tq 

,somebody who's going to deal seriously. with the 

modification. Mrs. Riley, Research Director in my office, 

had a lot-of success with that., As you piobably know, 

there's $200,000,000 that's been dedicated in South 
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1 Carolina to this very program, that is, people who get 

2 behind. I think --~ he didn't lose his job, but I mean, 

3 they were afraid of it. He might fit in that category to 

4 qualify for some of that money. So there are ways to do it. 

5 But you first have to have people that ar~ serious 

6 about actu~lly doing it. I contend that Chase has not been 

7 that, and I do think they can work it out, but we're going 

8 to have to have some help from that $200,000,000 fund. 

9 That's one possibility. And I think Chase can be a little 

10 more reasonable, because the information that we've got, 

11 you know, the overwhelming information, is'that it was not 

12 their decision. They didn't get behind. They were told not 

13 to make payments. And, Your Honor, this is what Ms. 

14 Berkowitz was going to testify to, frankly. This is going 

15 on nationwide, Your Honor. 

16 BY THE COURT: All right, I'll let you all know 

17 something within seven days. 

18 MR. THOMAS: Thank you" Your Honor. 

19 BY THE COURT: Thank you. 
'.f 

20. MR. JACKSON: Thank you, Your Honor. 
\, 
':r 

21' . --------- END OF TRANSCRIPT, ----------- ',' 

22 

23, 

,.'", 

24 

25 
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STATE OF SOUTH CAROLINA ) 
lfi! l' r.~R -:3 ,il 2fi'I)$HE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE ) C. A. NO.:2MO-CP-23-1622 

Chase Home Finance, LLC i',;l\:~ i;l:~~i~(' 'loiD 

Plaintiff, 

-vs-

) 
) 
) 
) 
) 

Brian Adrian Tucker, Jessica C. ) 
Tucker and Half Mile Lake Homeowners' ) 
Association, Inc., 

Defendants. 

) 
) 
) 
) 

EMERGENCY MOTION TO STAY 
EJECTMENT FROM HOME 

.,. . The Defendants, Brian Adrian Tucker and 'JesSica' C. Tucker, by and through their 
-' attorney, David L. Thomas,· will . move before this Court on the day of 
________ ,' 2011, at. o'clock. M., or as soon thereafter as this matter. 
may be heard, to request a stay of Ejectment of Defendant Tuckers' borne. This Motion is 

.. ~,based on the following: 

I. The Defendants, Brian Adrian Tucker and Jessica C. Tucker, did not receive Service 
.: or Summons of Ejectment in~this action.,,, Defendants Tucker had. been in negotiations with the 
;;Plahitiff for; more: than six (6) monthswberein Plaintiff did promise to negotiate in good faith, 

andi'began such negotiations, and promised to modify and refinance Mr. and Mrs. Tucker's 
mortgage, in·keeping- with Justice Toal's Order of May 22, 2009 . 

. 2. Defendants Tucker relied, to their detriment. upon Plaintiff to continue such 
"negotiations when they might have sought lega1 counsel in this foreclosure and/or another lender.' 

3. The third reason to stay this ejectment is that Defendants Tucker assert Plaintiff has 
, unclean hands which is in violation of an equitable·solution and should not be allowed to benefit 
from the sale of Defendants Tuckers' ·home because Plaintiff mislead Defendants Tucker with 
their promises of modification. 

4. Defendants Tuckers are seeking a reconsideration of the entire action based on 
excusible neglect and the meritorious defense available to the Tuckers given the definite 
commitment by the Defendant Chase during the loan modifications in August 2010. An 
absolute commitment was given by Plaintiff Chase. provided in August 2010 at a special "event" 
called for by the Plaintiff, and they gave an absolute commitment that all actions concerning the 
Defendants' home would be called off pending the final paperwork of the modification. 
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Based upon the above stated reasons, Defendants Tucker do hereby request that the 
Ejectment from Home as described in th~ Plaintiff's action be stayed until this Court can hear 
from the attorneys regarding above. 

Greenville,· South Carolina 
April 8,2011 

, . 

By: 

MOORE, TAYLOR & THOMAS, P.A. 

David 1. Thomas - SC Bar # 09952 
23 Wade Hampton Boulevard 
Greenville, South Carolina 29609 

. (864) 271-6371 

Attorneys for Defendants Adrian Brian Tucker 
And Jessica C. Tucker 

8'8Y
. -, ,! '-:.-. 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVlLLE 

Chase Home Finance, LLC, 

Plaintiff, 

-vs-

Brian Adrian Tucker, Jessica C. 
Tucker and Hall Mile Lake Homeowners 
Association, 

Defendants. 

) 
) IN THE COURT OF COMMON PLEAS 
) C. A. NO.: 2010-CP-23-1622 

) 
) 
) 
) 

2m I HA Y - 5 P 4: 2 b ' 

) MOTION TO SET ASIDE and 
) VACATE DEFAULT 
) 
) 
) 
) 
) 

~------------------------~) 

-TOTlIE PLAINTIFFS-ABOVE-NAMED:' 

. YOU WILL PLEASE TAKE NOTICE that the Defendants Brian Adrian Tucker and 
'JlessicaC. Tucker ("Tucker")~ will, move before this Court on the ' day ·of 
________ , 2011, at o'clock _.m., or as soon thereafter as counsel may be 
heard, for an Order to Set Aside and Vacate Default in the above-captioned action. 

,. Under Rule 60(b), South,Carolina,Rules of Civil Procedure, the above-named Defendants 
::::.Tucker, move for default judgment to be set aside and vacated based upon excusable neglect under 
'-60(b)(1) and 60(b)(3) ofSCRCP. 

1. Tucker has been consistently negotiating in good faith with agents of the Plaintifffor over 
a year to establish a new payment system and modification of their-home loan. In August of20 1 0, 
Tucker attended, at invitation by Plaintiff, an "event" to'negotiate modification to their loan.'Tucker 
provided all information to Plaintiffs agent as required and Plaintiff's agent advised that a packet 
of information regarding payment amounts, etc., would be sent to them in the mail. This packet of 
information was never received by Tucker and Tucker followed up with numero1.lS phone calls to 
Plaintiffs agent and was advised it could take up to six months for this information to be received. 

2. Under Plaintiff s Complaint, Paragraph 3, the Plaintiff asserts "The Plaintiff s servicing 
agent for the rnortgage loan described in this foreclosure action is participating in the Home 
Affordable Modification Program ("HMP") but the HMP process as specified by U. S. Treasury 
Department's Directive 09-01 has been completed without resulting in a modification because the 
borrower(s) failed to respond to the servicer's inquiry within 30 days as set forth in the applicable 
guidelines". Such allegation is clearly false as the negotiations have never been terminated. There 

-8,.9::...·· 



.. ~ l ... 

has been a recent letter sent by the servicing agent which internally conflicts with itself and with the 
verbal discussions ongoing with the servicing agent. Tucker was even assured by Plaintiffs agent 
at the August, 20 I 0 "event" that they need not fear the legal proceedings of the foreclosure because 
their modification would be forthcoming and the foreclosure would simply be dismissed. 

3. Under Rule 60(b)(3), SCRCP, Plaintiff has overtly misrepresented to Tucker the status 
of the entire action, and such misrepresentation has exhibited itself with inconsistent and repeated 
efforts demanded by the servicing agent to send specified materials from Tucker to the servicing 
agent for purposes ofHMP modification. The servicing agent, who is subject to Justice Toal's 
Order has, in fact, not complied with HMP requirements to provide attempts at modification. 

·4 .. The Plaintiff has blatantly violated Justice Toal's Administrative. Order (see Exhibit A, 
Paragraph 7), which states that "the complaint shall state the facts showing that the loan is not 
subj ectto modification under the HMP, or state the facts showing that the HMP modification process 
specified by the Guidelines or Supplemental Directive has been completed without resulting in a 
modification.". When the filing of the Complaint took place, the negotiations were still very much 
in progress .and .thea.ssertionmade in Paragraph. 3 .. of. Plaintiffs Complaint .that "the HMP 
modification has been completed without a modification", was clearly untrue and a violation of 
Justice Toal"S'OI'Oer:'wliich" shoUld invalidate the corriplaihfab initio~ . " ". -~ '~".""~ " -." , .. 

. ,5: The above will constitute a cause of action that should be a meritorious defense which 
is based on detrimental reliance. Further, Tucker will argue that on several occasions Plaintiffs 
agent had assured Tucker that a modification would be forthcoming and that the foreclosure action 
would be dismissed. Hence, there is a breach of contract which also constitutes a meritorious 
defense. 

Based on the above reasons, Tucker moves for the default to be.set aside and vacated, and 
the case placed back in the position of status quo ante. 

;. 
;,':. :,!' '.' 

Greenville, South Carolina 
," . '. .. ~ .'~. ' 

May 5, 2011. 
.1_ ' 

By: 

, :: 

avid L. Thomas (SC Bar #09952)· 
23 Wade Hampton Boulevard 
Greenville, South Carolina 296Q9 
(864) 271-6371- '''c .' 

Attorneys for Defendants Tucker: . 
. ;. ~." ' , '~ . ~ .~ 

": " " I 

""9' r,. ... - ,,-
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STA TE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

) 
) IN THE COURT OF COMMON PLEAS 
) C. A. NO.: 2010-CP-23-1622 

Chase Home Finance, LLC, ) 
) 

Plaintiff, ) 
) 

~~ ) 
) 

Brian Adrian Tucker, Jessica C. ) 
Tucker and Hall Mile Lake Homeowners ) 
Association, ) 

, ) ENTERED COMPUT'EF 
Defendants. ) 

~ ) 

HlE 

',- ',~-·MOTION TO SET ASIDKFOR LACK OF PERSONAL JURISDICTI0N -. ,- .. ' • 
and/or SUBJECT MATTER JURISDICTION BASED ON A LACK OF 

\'{, ,SERVICE OF PROCESS or RECEIPT OF ANY VALID NOTICE CONCERNING 
.-, TillS FORECLOSURE NOR NOTICE OF SALE ORROME;' MOTION TO 
: SET ASIDE AND VACATE DEFAULT; MOTION TO STAY EVICTION; and 

MISLEADING THE COURT BY IMPROPERLY VIOLATING JUSTICE 
,~ TOAL'S ORDER OF May 22, 2009, IN THE ORIGINAL COMPLAINT 

" TO THKPLAINTIFF ABOVE-NAMED: 

, YOU WILE PLEASE TAKE NOTICE that the Defendants Brian Adrian Tucker and 
\ Jessica C. Tucker ("Tucker") will move before this Court on- the , day of 
_______ :, 2011, at 0' clock_.m., or as soon thereafter as counsel may be 

, heard; for an Order on the above Motions. 

1. The Defendants Tucker have never been served with the Summons and Complaint in this 
_ action, nor have they been noticed of the sale of their home. 

2. The Defendants, Brian Adrian Tucker and Jessica C. Tucker ("Defendants Tucker"), did 
not receive service of the Summons and Complaint in this action. Defendants Tucker have been 
consistently negotiating in good faith with agents of the Plaintiff for over a year to establish a new 
payment system and modification of their home loan. In August of 2010, Tucker attended, at 
invitation by Plaintiff, an "event" to negotiate modification to their loan. Tucker provided all 
infonnation to Plaintiff's agent as required and Plaintiff's agent advised that a packet of infonnation , 
regarding payment amounts, etc., would be sent to them in the mail. This packet of infonnation was 
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never received by Tucker and Tucker followed up with numerous phone calls to Plaintiff's agent and 
was advised it could take up to six months for this information to be received. 

3. Defendants Tucker relied, to their detriment, upon Plaintiff to continue such negotiations 
when they might have sought legal counsel in this foreclosure and/or another lender. 

4. Further, Defendants Tucker seek to stay this eviction by asserting that the Plaintiff has 
unclean hands which is in violation of an equitable solution and should not be allowed to benefit 
from the sale of Defendants Tuckers' home as Plaintiff mislead Defendants Tucker with their 
promises of modification. 

5. Under Plaintifrs Complaint, Paragraph 3, the Plaintiff asserts "The Plaintiff's servicing 
agent for the mortgage loan described in this .foreclosure. action is participating in the Home 
Affordable Modification Program ("HMP") but the HMP process as specified by U. S. Treasury 
Department's Directive 09-01 has been completed without resulting in a modification because the 
borrower(s) failed to respond to the servicer's inquiry within 30 days as set forth in the applicable 
guidelines". Such allegation is clearly false as the negotiations have never been terminated. There 

·has been a recentletter sent,by the ,servicing agent which internally conflicts with itself and with the 
verbal discussions ongoing with the servicing agent. Tucker was even assured by Plaintiff's agent 
at the Augus(201 0 "event"'that they need not fear the legal proceedings of the foreclosure because"',' 
their modification would be forthcoming and the foreclosure would simply be dismissed. Plaintiff, 
in its Complaint, asserts this process had failed. Such assertion is untrue. 

6. Under Rule 60(b)(3), SCRCP, Plaintiff has overtly misrepresented to Tucker the status 
of the entire action, and such misrepresentation has exhibited itself with inconsistent and repeated 
efforts demanded by the servicing agent to send specified materials from Tucker to the servicing 
agent for purposes of HMP modification. The servicing agent, who is subject to Justice Toal' s 
Order has, in fact, not complied with HMP requirements to'provide attempts at modification. 

7. The Plaintiffhas blatantly violated Justice Toal's Administrative Order which states that 
"the complaint shall state the facts showing that the loan is not subject to modification under the 
HMP, or state the facts showing that the HMP modification process specified by the Guidelines or 
Supplemental Directive has been completed without resulting in a modification.". When the filing 
of the Complaint took place, the negotiations were still very much in progress and the assertion made 
in Paragraph 3 of Plaintiff's Complaint that "the HMP modification has been completed without a 
modification", was clearly untrue and a violation of Justice Toal's Order, which should invalidate 
the complaint. 

8. The above will constitute a cause of action that should be a meritorious defense which 
is based on detrimental reliance. Further, Tucker will argue that on several occasions Plaintifrs 
agent had assured Tucker that a modification would be forthcoming and that the foreclosure action 
would be dismissed. Hence, there is a breach of contract which also constitutes a meritorious 
defense. 



9. All of the above constitute a fraud upon the Court and should disallow the Plaintiff from 
proceeding with the taking of the Tucker home. 

, Under Rule 60(b), South Carolina Rules of Civil Procedure, the above-named Defendants 
Tucker, move for default judgment to be set aside and vacated based upon excusable neglect under 
60(b)(1) and 60(b)(3) ofSCRCP. 

Based on the above reasons, Defendants Tucker move for a judgment accomplishing the 
Motions listed above. 

MOORE, TAYLOR & THOMAS, P.A . 
.-

By: ~.-

David 1. Thomas ( C Bar #09952) 
23 Wade Hampton Boulevard 
Greenville, South Carolina 29609 
(864) 271-6371 

'>'~ 

?'~, 

-, . ~: .-;~~ Greenville; South Carolina .. Attorneys for Defendants Tucker' 
~- ", 

June 16,2011. 

'. -.' '. 
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STATE OF SOUTH CAROLINA 

~ COUNTY OF GREENVILLE 

Chase Home Financial, LLC, 

Plaintiff, 

-vs-

" Brian Adrian Tucker and Jessica C. 
Tucker, 

Defendants. 

) 
) IN THE COURT OF COMMON PLEAS 
) Case No. 2010-CP-23-1622 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 
OF JESSICA CAPE TUCKER 

PERSONALL Yappeared before me the undersigned, who.after being duly sworn, deposes 

and states as follows: 

1. I am Jessica Cape Tucker. I am the spouse of Brian Adrian Tucker. Together we have 

one son named Jaxson Meade Tucker. My 92 year old grandmother also lives with us. We live at 

103 Half Mile Place, Greenville, SC 29609. 

2. We have lived at this residence since May of2007. There is also another street in our 

subdivision of Half Mile Lake that is named Half Mile Way. Since living there we have had 

numerous times when we have received mail for Half Mile Way. 

3. Knowing how many times we have gotten other residence's mail, and not knowing how 

- . \ '. .. " ~ . 
much and or what type of our mail other residences may have received, which should have corne to 

... 
us, could be the reason'~e never received the proper Service of Process in this case: 

, . 

4. I was the one who received the only Service of Process which was an Eviction letter given 

to me on March 22, 2011 at 12:32 by Officer Posey. He asked who I was and then handed me the 

papers and said that I had been served. 

;,'" 



5. I do believe that it was very possible that the person/agent or officer that has said in 

documented papers that he served an Affidavit of Service on my husband Adrian, and myself through 

service on my husband, on March 9, 2010 at 9 :05 a.m. could have gone to the wrong address due to 

the street names being so close in vicinity and name. 

6. From the day we were served with the Eviction letter, the emotional distress that my 

husband and I have suffered, not knowing how or what we were going to do has been overwhelming. 

There is no way my husband would have been served with the Affidavits dated March 9, 2010, 

without being able to tell me. My husband is good, honest man, kind man, a wonderful father and 

husband and he takes his responsibilities for our family very seriously, working two jobs to provide 
\f:'<'-

·r 
.~ for our family's future well-being. 

': '. : <: ~ ..... .". ••• 

7. On March 22, 2011, at the very moment I was being served Eviction papers, I was on the . 

phone my husband to tell him I had gotten home with my grandmother from the hospital. When 

Officer Posey told me what was happening and I read it myself and then told my husband over the 

": phone. I cannot describe the 1,000 things going through my mind for the next few minutes. We 

were a family, with my 92 year old grandmother, two dogs and a house full of furniture and 

belongings that I had no idea where or what I was going to do . 

. 8. At that instant, I felt as. though we were helpless with no place to go with no ~swers to 

why this was happening to us. My husband on the other hand became so panic-stricken I was afraid 
.. ', ,~ '. 

for his well being; so much so, that I felt that though I was trying to talk to him to calm him down 

it wasn't getting through to him. It was then that I called his parent to come to our house, thinking 

that his mother and father would be some comfort to him and maybe help me calm him down. I have 
. , 

known my husband for eight (8) years and have never seen him get that upset. I honestly feared for 

his life. I had to remind him we would figure something out and that he had a five-year-old little boy 
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who was expecting to see him after he got out of school that 9ay. Because of his actions on that day, 

I am adamantly confident that there was no possible way my husband had been servedprevio~sly 

on March 9th 2010, and had been able for over a year to keep that serious matter from me. 

9. I have been the one who has been negotiating with Chase and if Adrian had been served, 

he would have instantly called me and told me of these legal papers relative to the house. 

, 10. Since the day we got the eviction papers, we haven't had a full night's sleep. We both 

toss and turn worrying. about how we are going to provide. a roof over our family's head. I wake up 

almost nightly in panic attacks not knowing anymore what our future will be; not even a day at a 

time. 

11. Immediately we began the search for some place to live. I did seem somewhat optimistic 
'-, .' ~' "" .. ''';, ..... : " .. 

when we found some apartments close by to our current home that had openings available. 

However, I was only to be defeated again by being turned down for an apartment and again by an 

individliallandlordonce he knew why we were looking for a place to rent. Our credit has been 

destroyed because of having a foreclosure on our home. We honestly are without any place to go. 

12. The process with Chase Home Financial, LLC began in December of2008 when Brian 

and I realized that our jobs could be affected by the downturn in the economy. We had hear and seen 

on the newsandtadio of all the Home Affordable Modification Programs ("HMP") and decided to 

call Chase before our finances became bad ·;to see if we ~ould qualify. To our surprise we ~ere told, 

we did.' We had thought, up to that time without talking to Chase or any other mortgage.servicer, 
. - "-< 

that 'modifications were for people who were already struggling financially and needed help. We, 

wouldn't have even considered that choice"and would have put our house up for sale if we had 

known that the Chase modification plan would end up making us lose our home. 

13. Up until the.Spring of 2009, we cQntinued to.makehouse payments when our ''trial'.: 

"9"6'" - -'. 



payments were then actually in place with Chase. We made "trial" payments in June, July and 

August of2009. I sent in all three payments and even Chase's own records indicate that they got the 

first and last one. 

14. We made the "trial" payment amounts of$1,192.52 which, frankly, were not that much 

'cheaper than our original mortgage payments of$1,400.00 monthly. After the last "trial" payment 

was sent I then called on August 17th 2009 to see what our next amount was to be and/or what to do. 

To our amazement we were then told NOT to resume making any payments. Furthermore, I was 

' . 
.-told if we could continue to make and afford the payments the,modification would be of no go<;>d or 

~, 'use to us. I was afraid not to do what they directed us to do; afraid of it messing up our modification, , 

., .,.~~ ., 

J,o,:'~'·"~~.o V;~\ did nothing. 

15. We continued to receive phone calls to our home from Chase to let us know we were still 

in modification processing'. This went on for months. A few times my husband and I would ask what 

: 'is the hold up, starting to think something could be wrong, but we were constantly assured notping , 

J<! • was wrong; 'They told us they had lots of modifications coming through and they would be in touch 

with us. 

16. On August 23, 2010, I received a phone call from a friend of mine that my ho.use was due, 

. to go up for sale on September 7,2010. Blind sided and irate I called Chase to ask what was going· 

on and how this happened. Again, I was abundantly reassured that no sale was going to happen and , 

was a mistake on their end. All within that week and previous week we were sent letters from Chase 

followed by a letter "invitation only" to go to an even that was being held at McAlister Square in 

Greenville, SC to meet with a Chase representative to finalize our modification. 

17. We went to the event on August 28; 20'10 and met with a Chase representative named 

"Veronica". She went over our loan and assured us the sale was not going through. She told us our 

.,..97,-· 
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modification had been successfully submitted and our new payment infonnation would be mailed 

to us. To make sure that they had all open communications with us, we gave them all of our work 

phone numbers, cell phone numbers and even both sets of our parent's phone numbers just incase 

they needed to relay a message to us. 

18. Leaving there feeling some kind of peace that this living mess was not straightened out, 

little did we know that was only the beginning of the extreme duress we have suffered since being 

served with Eviction papers. 

FURTHER, AFFIANT SAITH NOT. 

. ' ,. "';.; ~, . 

SWORN to before me this 
Itdday of June, 2011. 

tary Public for th c~a It. 
My Commission explres/eL¥~ 

:' . 

' .. , ~ljJl (~]J1!;1c--- . 
. JES lCA CAPE iUKER· -.. .. 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Financial, LLC 

Plaintiffs, 

-vs-

Brian Adrian Tucker and Jessica 
C. Tucker, 

Defendants. 

) 
) IN THE COURT OF COMMON PLEAS 
) Case No. 2010-CP-23-1622 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 
OF BRIAN ADRIAN TUCKER 

~,~" r. ' , 
-1'--. '':, --4 

":- ';":r "', :';;";:;0 ~r PERSONALLY appearedbefbre me the undersigned who, after-being dilly·swom, deposes 

" and states as follows: 

1. I am Brian Adrian Tucker, married to Jessica Cape Tucker. We have one son named 

.daxson Meade Tucker. The three of us live at 103 Half Mile Place, Greenville, SC 29609. There is 
.:' 

:' ' ,:also an address known as Half Mile Waywhich is a street in the same subdivision which is less than 
'/ 

a half mile away. 

2. We constantly get mail delivered to us at Half-Mile Place; mail meant for Half Mile 

Way. 

3. This may be the reason why I never received Service of Process concerning the 

foreclosure of our home, nor have I received any sort of notice by mail concerning any legal action 

on our home. 

4. I did receive an Eviction Service of Process from the Greenville County Sheriffs 

Department on March 22,2011 at 12:32 p.m. This actually was received by my wife while I was on 

1 
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• 
the phone with her. Thi~ is the' first Service of Process that we have ever received concerning 

foreclosure on Our horne. ' , 

5. I believe the service of process agent, ifhe was telling the truth, had the address wrong 

and served the wrong people at the wrong house minutes away . 

. 6. Had r been served foreclosure papers I can absolutely assert what r would have done. 

My 'Wife and I had been in OIlgoing discussions with Chase for modification of our loan. My wife 

had basically been in charge of that negotiation with Chase and had I received foreclosure papers to 

take 'our home in an emotional panic I would have instantly called her to tell her of the catastrophic 

news that I had just received. 

::: :, ... :.~ '. 7: FUrtheriTi6fe~" I 'am: very close to'my father witlfwhom'l work; and always throughout my' .,,', 

life·have sought his advice and counsel. r work with him six days a week and he is my best friend. 

·Had I' been served with foreclosure papers on my home; after calling my wife, I would have 

instantly called my father probably panic stricken at the very thought of losing our home. 

8. Not only is this home the home for my wife and my son, but also my wife's grandmother 

lives with us and she is 92 years old and completely dependent on us. 

, . 9:' Therefore, I know I could not; and did'not receive Service of Process because no one has 

ever handed me papers and said something to the effect of "you are being sued" or ')rou have been 

serVed" which is what'my attorney says would have been told to me. ; '" 
•• ". ' ." c ..... 

. 10. r;by necessity; would have "had to tell my wife of the Service of Process because she 

r'Would have need~d to Know this vital piece of -information to deal with it in her 'discussions with 

Chase .. ', .:.~ , '," ,., .':' ',I. ~ - • , 

11. My credit has been destroyed by this action of Chase. After receiving eviction papers 
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Jessica and I had to immediately begin looking for a new home. We looked for an apartment for the 

four of us. Once our credit had been checked no one will let us rent. Our credit is now too bad to 

get any kind of accommodation. The fact that we are in a desperate situation is an understatement. 

I do not know what to do. 

12. This all began when in December of2008 when we heard modifications were available 

• ':; through the HMP program. My wife called Chase and told them that even though we were not 

.·.1 behind in our $1400 per month mortgage payment, we needed a modification because we were afraid 

of.the downturn in the economy. In an effort to be careful, we wanted to see if Chase would modify 

our loan. 

'.;- ... ,-;;;,"13;' Chase' assured us that they'could modify the mortgage in December· 2008., Chase sent 

us paperwork in the Spring of 2009 we were given a trial modification for June, July and August 

We made all three payments even though I understand now from our attorney that Chase is saying 

.:;; they,did not receive the second of the three payments. 

14. Even the Chase statement shows they received and deposited the first and third payments 

of $1192.52. No phone call or past due notice was sent to us at that time, or ever, that we had failed 

. to make the trial payment.· We were then told by Chase that according to the Home Affordable 

Modification Program ("HMP") standards that if we could afford to m?ke the $1400 house 

payments we were making, that we would not-qualify for HMP and the Chase agent told u~.not to 

make any more payments so that HMP would be applicable to us. No one at any time told us we had 

missed one of the trial payments and somehow this would disqualify us from HMP, and we were 

actually instructed, as mentioned above, not to make house payments so that we would qualify for 

HMP. 
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15. My wife, a few weeks earlier, had gotten an email from a friend who buys foreclosed 

homes; that she thought our house had been listed for sale. My wife believed that was impossible 

because we were in negotiations and had been assured that modification was on go, also since we 

had not received· any legal papers, my wife knew that this must be a terrible mistake. At that point 

my wife called Chase on August 23, 2010 very irrate since no service had been given to us of any 

kind .. She was told that no sale was taking place and that there must be some mistake. We 

im:mediately received within a few days a letter from Chase inviting us to the "Event" on August 28, 

2010 . 

. 16. My wife and I received a written invitation to come to a special "Mortgage Modification 

~ Event" at McAlister Square on August 28,2010. Both of us' attended with all of;{)urpaperwork 

which we had previously sent to Chase numerous times. A number of other lenders were present ,,' 

in addition to Chase. We met with a Chase agent named "Veronica". Veronica looked at our 

paperwork and checked on her computer and happily told us that we were qualified and definitely 

would receive a HMP modification. 

17. When Veronica told us that the foreclosure/sale of the house would not go through 

because we had met with her before any sale date, which we had just been e-mailed was September 

7, 2010, and we would shortly receive our final modification papers from Chase. She told us to be 

~, 

patient because Chase was backed up and it might take up to six (6) months for final papers to be , 

given to us. My wife and I were extremely happy in our meeting with Veronica and she too shared 

our joy. We all three were just ecstatic at the conclusion of this horrible ordeal. We finally believed 

that all had been finalized and the confusion of the past year was over. She told us emphatically not 

to bother Chase with follow-up phone calls. Everything was now finalized with her in her capacity 
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with Chase and her actions in our presence on the computer that day. 

18. I did ask Veronica how it was possible that there could· be a sale of our home when we 

had not gotten any foreclosure notice or letter of any kind. Veronica was mystified but assured us 

again and again that this whole process was over. There would be no sale of the home. We had 

definitely been approved for the HMP mo.dification at the lower rate. 

19. We quit worrying about any of this and never heard anything else from Chase until we 

received Eviction papers. I became hysterical with panic, and my wife was so concerned about me 

· that she called my parents to come to the house to help calm me down and make sure I was all right. 

· I w,f!S totally distraught with this unexpected action and all I could think of at that moment was how · ~~~;, '. 

:", M~' 

. >-i;,;lwas"goingto take care of my family if our home. was taken away. " y " . .,.. ';'-.,. I , .l ,,', ... ".,., '.1, 
" \,-

i,y;'. FURTHER, AFFIANT SAITH NOT. 

~p 
. BRIAN. . AN TUCKER 

"SW~ to before me this 
~day of June, 2011. 
. __ ~.fl 

- f'-
!VOlT·., .... ' Public for South C£}1"O 

:My Commission Expires,i-,=·+-,,-=,,=;;z-..£!)oC. 

!,' 

'.; 
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622 

JP Morgan Chase Bank, National 
Association, 

Plaintiff, 
MOTION TO RECONSIDER 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, 
and Half Mile Lake Homeowner's 
Association, Inc., 

TO: 

Defendants. 
~::..! V'l :~ N 

THE HONORABLE· CHARLES B. SIMMONS, JR., MASTER-IN~'kQ&T~OR 
GREENVILLE COUNTY; AND 
TFm.P_LAINTIFF AND ITS ATTORNEY, J. DERRICK JACKSON,J:~SQ.: . 

YOU WILL PLEASE TAKE NOTICE that Defendants Brian Adrian Tucker and Jessica 

C. TuckeI; (hereinafter "the Tuckers") move before this Courtpursuant to Rules 52(b) and 59(e), 

SCRCP, as well as pursuant to all other applicable law, for an Order that reconsiders andlor 

clarifies this Court's Order dated April 36 2012, and filed May 1,20121
, and alters and amends 

that Order in accordance with the following: 

1. The C~mrt should fmd and rule that the Court erred in applying an incorrect 

analysis with respect to whether relief from the judgment should be granted due 

to. lack of service of process. While a movant seeking relief under Rule 60(b), 
~ "'>' ., ~'. ~;' - :) : 

SCRCP, usually must demonstrate the applicability of one of the Rule's 
{ . : t l • , 

.subsections and a meritorious defense, this analysis is not the same under Rule 
• , ••. , .•• . . • ~ - .! . ;-~' 't , : '. ~", •. ;:.,' 

60(b)(4), SCRCP which deals with void judgments (such as ones where no 
.': J 

personal jurisdiction was obtained, for example, due to lack of service of 



process). If a movant demonstrates by the preponderance of the evidence that 

no service was had and no personal jurisdiction obtained, then rebef from the 

judgment must be granted. Our Supreme Court has stated that analysis of the 

promptness with which relief is sought, the reason for any failure to act 

promptly, and the prejudice to the other party is not part of the analysis of 

whether to grant relief on the grounds that the court lacked jurisdiction. 

2. The Court should find and rule that the Court erred in granting the Plaintiff 

(who was not the purchaser at the foreclosure sale, the Plaintiff having assigned 

its bid to "Fannie Mae aJkla Federal National Mortgage Association") any 

~'.' relief at all concerning its application to have an "ejectment" order or writ of 

lacks -any standing to seek such relief. 

3. -The Court should find and rule that the Court erred in granting the Plaintiff any 

relief at all concerning its application to have.an ."ejectment" order or writ of 

_,assistance issue without any"hearing being held about whether -such an order 

should issue. The procedure used by the Court, which grants the relief sought, .. 

then puts the burden on the occupants to challenge that relief, turns due process 

on its head. This procedure unlawfully shifted the burden to the Tuckers. 

4. The Court should find and rule that the Court erred in ruling that the Rome 

Affordable Modification Program categorically does not provide grounds for a 

borrower to defend a foreclosure action or to seek any affirmative relief The 

agreements entered into between RAMP-participating servicers and the United 

1 The Tuckers and their counsel received written notice of the entry ofthis Order on May 18, 2012. 
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States Treasury Department are contracts of which applicable borrowers, such 

as the Tuckers, are third-party beneficiaries. 

5. The Court should find and rule that the Court erred in ruling that issues 

concernmg HA .. IvfP applicability and compliance must be raised by the 

pleadings. . No . order, rule, or statute requires this, and that interpretation 

contravenes the language of the governing South Carolina Supreme Court 

Administrative Orders. 

6. . The Court should find andrule that the Court erred in deeming aU allegations 

of the complaint admitted in the context of whether to grant relief from the 

judgment. To apply such an analysis would significantly, and unlawfully, raise 

the burden needed for a movant to prevail on a motion for relief from a 

.. judgment. 

7. The Court should find and nile that the Court erred in finding that the Tuckers 

were served with process in this action, when the specific evidence they offered 

shows that they were not. 

8. The Court should find and rule that the Court erred in failing to rule on Rule 

60(b)(4), SCRCP, as a basis for the Tuckers' motion; 

9. The Court should fmd and rule that the Court erred in finding or ruling that any 

:: . ··neglect by the Tuckers to answer the complaint was not excusable. . 

10. ': 'The Court should find and rule that the Court erred in finding that granting the 

Tuckers' motion would prejudice the Plaintiff and that the judicial sale is res 

.. judicata per S.C. Code Ann.§ 15-39-870. ' The Plaintiff did not show .that . 
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, '~ .. 
',,' 

Fannie Mae was a bona fide purchaser for value, without notice of the matters 

giving rise to the Tuckers' motions. 

11. The Court should find and rule that the Court erred in ruling that the Plaintiff's 

12. 

13. 

misrepresentations were intrinsic rather than extrinsic. The Plaintiff's conduct 

induced the Tuckers to believe that no foreclosure action existed and, thus, that 

'there was no action that they needed to take to oppose one. 

The Court should find and rule that the Court erred in finding and/or ruling that 

the Plaintiff correctly processed the Tuckers to determine their eligibility for a 

RAMP modification. 

The Court should find and rule that the Court elTed in finding that the Tuckers 

did not act promptly with regard to this actio'n. The re~ord. sh~ws that the 

Tuckers took prompt action once they discovered the existence of this 

, foreclosure action. 

" The Court should find and rule that the Court elTed in determining that the 

Tuckers have no meritorious defense to 'this action. The Plaintiff led the , ' 

Tuckers to believe that the default of the loan subject of this action was in the, 

process of settlement. 

15. This motion is also based upon the Tucker's memorandum submitted with this 

motion' or thereafter (which memorandum is incorporated herein as if here set 

'[01ih verbatim), all applicable statutory law, case law, common law, and the 

, 'record inthis action. 

Consultation by the Ulidersigned with opposing counsel abqut,the substance of this 

motion in advance of the making hereof would serve no useful purpose. 
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Respectfully submitted, 

Andrew S. Radeker 
HARRlSON & RADEKER, P.A. 
Post Office'Box 50143 ' 
Columbia, South Carolina 29250 
(803) 779-2211 . 
(803) 779-6700 (facsimile) 
drew@harrisonfirm.com (email) 

Greenville, South Carolina 
May 25, 2012 

........ ~ ',' ~" .. -~.-' '.;~ ~. ',~: ,."" "- ... 
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"~0L:\(}LJl L--~ t_"\.~ 
David L. Thomas 
MOORE, TAYLOR & THOMAS, P .A: 
23 Wade Hampton Boulevard 
Greenville, South Carolina 29609 
(864) 271-6371 
(864) 271-1707 (facsimile) 

ATTORNEYS FOR DEFENDANTS 
BRIAN ADRIAN TUCKER AND 

. JESSICA C. TUCKER 

• L •••••• 
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, , 

STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

JP Morgan Chase Bank, National 
Association, 

Plaintiff, 

vs. 

Brian Adrian Tucker, Jessica C. Tucker, 
and Half Mile Lake Homeowner's 
Association, Inc., 

Defendants. 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

DEFENDANTS BRIAN AND JESSICA 
TUCKER'S MEMORANDUMIN 

SUPPORT OF MOTION TO 
RECONSIDER 

Defendants Brian Adrian Tucker and Jessica C. Tucker (hereinafter "the Tuckers") . 

:,', hereby submits this memorandum in support of their motion for.the Court to reconsider its Order 

,filed May 1,2012, in the above,.captloned action. 

'THE COURT APPLIED AN.INCORRECT ANALYSIS TO THE 60(b) MOTION 

, In deciding a motion under Rule 60(b), SCRCP, the court hearing the motion is tasked 

<"'with deciding'whether the party seeking relief has shown, by the preponderance of the evidence, 

. that the conditions of a subsection of the Rule are met and, ordinarily, that he has a meritorious 

. defense. See Lanier v. Lanier, 364 S.C. 211, 612 S.E.2d 456, 458 (Ct. App. 2005); Bowers v. 

Bowers, 304 S.C. 65, 67-68, 403 S.E.2d 127 (Ct. App. 1991). In examining whether there is a 

meritorious defense, a court is not tasked with deciding whether the movant will necessarily win 

the case; rather, the appropriate assessment of this factor is whether the defense in question "is 

worthy of a hearing or judicial inquiry because it raises a question of law deserving of some 

investigation and discussion or a real controversy as to real facts arising from conflicting or 

doubtful evidence." Mictronics, Inc. v. S.C. Dept. of Revenue, 345 S.C. 506, 511, 518 S.E.2d 

223 (Ct. App. 2001) (quoting Graham v. Town of Loris, 272 S.C. 442, 453, 248 S.E.2d 594 
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(1978». To require more would essentially substitute the motion hearing for a trial on the 

merits, and one in which the burden has shifted from the plaintiff to the defendant. Cf. id. ' 

The subsections of Rule 60(b) provide relief for the following: 

(1) mistake, inadvertence, surprise, or excusable neglect; 

, (2) newly discovered ,evidence which by due diligence could not 
have been discovered in time to move for a new trial under Rule 
59(b); 

, (3) fraud, misrepresentation, or other misconduct of an adverse 
party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released, or discharged, or a 
,prior judgment upon which' it: is based has been reversed or 
"otherwise vacated, or it is no longer equitable that the judgment 
should have prospectiveapplic'atlon. ' ,'.' 

Rule 60(b), SCRCP:' r~ , , 

An exception to the usual requirement of showing of a meritorious defense to the 

unde~lYing action exists where-relief is sought under Rule 60(b)( 4), SCRCP;' if the judgment is 

void, relief must be granted, and there is no need for further analysis. BB&T v. Tavlor, 369 S:c. 

548, 552 n. 1, 633 S.E.2d 501, 503 n. 1 (2006). Another way to express this principle might be 

to say tliat the fact that the judgment is void is itself a 'meritorious (and; indeed, complete) 

defense. See id. The Court erred in applying extra analytical steps to the analysis of whether 

relief from 'th~ jU'dki~nt 'sh~uld be grant~d on the -grounds that the judgment was void for lack of, : 

jurisdiction. 

A party m~y- achieve relief from a:fmaf Judgme'nt ~here' the party d~monstrates "fraud; 

misrepresentation, or other misconduct of an'adverse party;" In South Carolina, in 'order for a, 

party to be entitled to relief based on fraud, the moving party must demonstrate extrinsic fraud. 
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Rabv Constr., LLP v. Orr, 358 S.C. 10, 20-21, 594 S.E.2d 478, 484 (2005); HallV v. Pruitt, 339 

S.c. 425,431,529 S.E.2d 714, 717 (2000) ("A judgment may be set aside on the ground of fraud 

only if the fraud is 'extrinsic' and not 'intrinsic."'). Fraud is extrinsic when it is collateral to the 

issues tried in a case and effectively deprives the litigant of a fair hearing or the opportunity to 

present its case. Id. (citing Hilton Head Ctr. of S.C., Inc. v. Pub. Serv, Comm'n of S.C., 294 

S.C. 9, 362 S.E.2d 176 (1987); Mr. G. v. Mrs. G., 320 S.C. 305,465 S.E.2d 101 (Ct. App. 1995). 

"Relief is granted for extrinsic fraud on the theory that because the fraud prevented a party from 

fully exhibiting and trying his case, there has never been a real contest before the court on the 

subject matter of the action." Chewning v. Ford Motor Co., 354 S.C. 72, 81, 579 S.E.2d 605, 
~" ," 

R',l'l, 

610~E2003) (citing Hilton Head, 294 S.C. at 11, 362 S.E.2d at 177). 

'''makers] a showing that failure to avoid the mistake was justified." Coleman v; Dunlap, .306, 
. . 

.;.\S.C. 491, 495, 413 S.E.2d 15 (1992). This is not limited to mistakes about the underlying facts . . . 

. ;:, bf'the 'action but may extend to mistakes about procedural facts as wen. Mictronics, Inc. v. S.C. 

"';':"Dept of Revenue, 345 S.c. 506, 508, 548 S.E.2d 223 (Ct. App. 2001) (relief proper under. 

60(b)(1) where party mistaken about hearing date). 

'., Here, regardless of whether the Court believes the Tuckers' testimony about ~aving no 

notice of the foreclosure action until after its conclusions, the Tuckers' position was that the 

Plaintiff actively led them to believe that there were n9 pen4ing foreclosure proceedings when, 
. '. . '.~ 

.. 

in fact, there were. This activity by the Plaintiff falls within the ambit of extrinsic 

misrepresentation,· as. it induced the Tuckers" to take no action to appear in or contest the 
.' . . . 

foreclosure action. . Further,' in the face .of the Plaintiff s promises that there would be no 
. "', ' .. , , 

foreclosure, any neglect of the Tuckers to defend this action was excusable. If the Tuckers 

3 
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ca.rill.ot excusably rely on the repudiation by' the very Pl3intiff itself of there being any 

foreclosure action, what can they excusably rely on? 

The availability of a challenge to a default judgment under Rule 60(b), SCRCP, is one of 

the primary reasons the Rule exists. SeeWinesett v. Winesett, 287 S.C. 332, 334, 338 .S.E.2d 

340 (1985) '("default judgrilent may not be appealed"; correct practice is .to move for relief from 

judgment); Belue v. Belue, 276 S.C. 120, 121, 276 S.E.2d 295 (1981) ("no appeal lies for a 

default judgment"; correct practice is to move for relief from judgment); Jean Hoefer Toal, 

Shahin Vafai & Robert A. MuckenfUss, Appellate Practice in South Carolina 99 (2ded. 2002). 

Here, by deeming all allegations of the complaint admitted for the purpose of analyzing the 

. motion, the Court's Order uses circular reasoning to'makethe.burden of achieving relief from a 
., . '" - ," , 

judginent pr'acticallyimpossible to meet. This is not the proper analysis and not' what is intended 

'. , THE 60(b) MOTION SHOULD HAVE BEEN GRANTED , 

Here, the Tuckers presented specific (and uncontradicted) testimony ,that the Plaintiffs, 

employees repeatedly denied that there was any foreclosure process. This is the only evidence in 

the record on this point. The Tuckers met their burden to prove entitlement to relief under 

subsections (1) and (3) of Rule 60(b). Relying on what·the Plaintiff told th.em, they, believed .. ~ . . '. 

there was no foreclosure action to oppose. The: Plaintiff s misrepresentations induced the 

Tuckers not to act : and were; thus, 'extrinsic ... ,In light' of the Plaintiff s repr,es~ht~tions, any 
\. . '" \ .' .... ', " 

I' • 

neglect of the Tuckers to defend the foreclosure action is indeed excusable. 

:Further, the' Tuck~r~ ha~e"m~ritori6us defenses,:inc1uding,'but not necessarily limited to, 

ones based on the Plaintiffs conduct: unclean hands, estoppel,waiver ·of acceleration, and . 
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defenses based on the settlement of the underlying loan default. It was error for the Court not to 

grant the Tuckers' motion for relief from the judgment. 

. Rule 60(b)(4), SCRCP, provides for relief from a judgment where the judgment is void. 

"A judgment is void if a court acts without personal jurisdiction. A court generally obtains 

personal jurisdiction by the service of a summons." BB&T, 369 S.C. at 551 (internal citations 

omitted). 

:. "The movant ina Rule 60(b) motion has the burden of present evidence proving the facts 

essential to entitle her to relief" ld. at 552. An affidavit of service is "prima facie evidence of 

serviCe which may be impeached by extrinsic evidence." Richardson Construction Co .. Inc. v. 

~~~P::ivre~~Engineering and Construct1onlnc., 274 S.C. 307, 311,262 S.E.2d 913 (1980). 

,. \:'::Here, the Tuckers did present specific facts, through affidavits and live testi~nony:' 

contravening the Plaintiffs' process server's assertion that he served the Tuckers: Whilethe 

pr:?~ess server's testimony did offer some more detail than his affidavit of service, -it is 

. ll:suffieient to trump the Tuckers' 'detailed showing that they were' not served. Further, the 

Tuckers' explanation for why they took no action to oppose the foreclosure case -:- because they 

did not know about it - makes sense. The Plaintiff has offered no alternative explanation. As in 

. Richardson Construction, the following is true here: 

The proof by affidavit in this case is insufficient when confronted 
with the other facts and circumstances attending it. Vlhen these 
'factors' are coupled with [a] counter affidavit denying service, the' 
cumulative effect entitled [the defendant] to relief from judgment 
as a matter ofright[.] 

rd. (internal citation omitted). Accordingly, the Tuckers have shown that they were not served, 
• • . • -;.,.., ~ ~ • " • ' " • .' ~ I • , -, 

and their motion should have been 8!anted. . 
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THE COURT'S ORDER DOES NOT FOLLOW SUPREME COURT DIRECTIVES 

The Order ruled that "HAMP is not a defense or cause of action. It is a matter to be 

decided by the court if raised in the pleadings, which it was not." This ruling was error in at least 

two respects. 

First, both the 2009 and 2011 South Carolina Supreme Court Administrative Orders 

concemiIig mortgage foreclosure actions provide that the court with jurisdiction. over the 

foreclosure .action is to decide any dispute concerning· the Home Affordable Modification . 

Program or the applicability of or process under the Administrative Orders. There is no 

requirement that disputes concerning RAMP be raised by a mortgagor defendant in pleadings . 

. Second, the HA11P agreements entered into, by HANIP servicers and the United States 

Treasury Department are made for the benefit of mortgage loan borrowers who are behind on 

their mortgage payrn~hts;' these people, people like the Tuckers, are third-party beneficiaries of 

those' agreements. - Violation of those agreements can provide a borrower with a substanth:,e 

claim or defense. At least one circuit judge has refused to dismiss claims against a servicer by 

borrowers based on breach of the servicer's duties under HAMP, as shown by the attached order. 

Further, the Court's Order appears to place all the burden of demonstrating the Plaintiffs 

noncompliance with RAMP and the Administrative Orders on the Tuckers,. which. is neither 

required by nor intended by the Administrative Orders. 

THE ORDER IMPROPERLY ASSESSESTHE TUCKERS' RAMP ELIGIBILITY 

A borrower is eligible to be processed for a RAMP m~dification ifhis mo~thl'y mortgage 

payment exceeds 31 percent of his monthly 'income.: Here,' the Court's Or'cler. states that "to 

qualify [for a HAMP modification), the Tuckers had to. have a ~ortgagedebt to income ratio of 

31 % or less after application of thefunds [from the SC help program]. In this c~.se, because of 
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the large arrearage, even after applying the $20,000 from SC help, the Tuckers mortgage debt to 

income ratios would still exceed the guidelines." The Order also stated that "[a]ccording to 

Chase's analysis" - which is not in the record - "the Tuckers mortgage payment to income ratio 

would be over 216% and would not meet the guidelines." 

The first step of a RAMP modification and, indeed, its overall purpose, is to lower a 

borrower's mortgage payments to 31 percent or less of his gross monthly income. Based on the 
. . 

Court's own fmdings, it is difficult to see how the Tuckers are anything but plainly eligible for a 

HMP modification . 

! .• ~. . ,k' THE EJECTMENT PROCEDURE VIOLATED DUE PROCESS 

;h Without ever holding a hearing or providing the Tuckers with advance notice, the Court 

".1.';' ~. . ." . 

~', issued 'an "ejectment" order (more properly termed a writ of assistance), and then in that order 

"'shifted the burden of proof about whether such an order should be issued from the Plaintiff (w~o 

J(;~had not met its burden to achieve such an order, as discussed below) to the Tuckers. This was a 

,<<'structUfal defect that infected the entire procedure on this issue, and it was error for the Court to 

~?, issue this ord~r to begin with'; as well as'error for-the Court to uphold it. 

, Our'state Supreme Court has discussed writs of assistance as follows: 

The power to issue the writ [of assistance] results from the 
principle that the jurisdiction of the Court to enforces its decree is 
coextensive with its jurisdiction to determine the rights of the 
parties, and to subject to sale the property mortgaged. But, "the 
learned .Justice adds, 'the writ of assistance can only issue against 
parties bound by the decree," which is only saying that the· 
execution cannot exceed the decree which it· enforces; that· the 

. owner of the property mortgaged, which is directed to be sold, can 
. only be bound when he has notice of the proceedings for its sale, if: 
he has acquired his interest previous to their institution, it is too 

. 'obvious to require either argument or authority. It is a rule as old .. 
as the law' that no man shall be condemned in his rights of 

.. property, as well as in. his rights· of person, without his day in 
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Court,' that is, without being duly cited to answer respecting them, 
and being heard or having an opportunity of being heard thereon." 

James v. Graham, 114 S.C. 107, 78 S.E. 82 (1912) (emphasis added, internal citations omitted). 

Our Supreme Court has also stated: 

It is commonly declared that the issuance of a ,"vIit of assistance 
rests in the 'sound discretion of the Court, and that it is issued only 
when the right is clear and free from doubt-when there is no 
equity or appearance of equity in defendant, and when the decree, 
and the sale and proceedings thereunder, are beyond suspicion; and 
it is certainly not customary to issue the writ where there is a bona 

.. fide contest' as to the right to the possession of the land under the 
sale, or where the occupant claims by a new and independent right 
or title, or where the rights of the respective parties have been fully 
and finally adjudicated in the principal suit. 

Griggs v:"Griggs~2'05S.C·272, 31 'S.E.2d·505(1944) (emphasis'added,internal citations and 

quotation marks omitted). . 

. "In other words,. particularly sin'ce a foreclosure action adjudicates ownership, not 

possession, a writ of assistance ordinarily may not issue without a hearing first being held on 

whethe~ it should issue. 'Indeed, this has been the process followed across this state for quite 

some time. While it is a summary process, it 'does adjudicate a right not determined by the 

underlying foreclosure action: the right of possession. "[D]ue process of law requires that a 

person shall have a reasonable' opportunity to be heard before a legally appointed and qualified. 

tribunal before any binding decree, order, or judgment can be made affecting his rights to life, 

liberty, or propeIo/." LaSalle Banle Nat'l. Ass'n. v. Davidson,,38~ S.C. 276, 279, .6.88 S.E.2d 

121,122-23 (2009) (quoting State v. Brown, 178 S.C. 294, 300,182 S.E. 838,841 (1935)). Due 

process was not afforded here. 

"The law recognizes two kinds of errors: trial errors and structural defects. The fonner 

are subject to 'harmless error' analysis while the latter are not. '., [S]tructural defects in the 
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, ' 

constitution of the trial mechanism defy analysis by harmless error standards," rd, at 280 

(internal quotation marks omitted), 

The Court erred in issuing an order for the Tuckers' removal from the property 'subject of 

this case, 

THE WRONG PARTY SOUGHT THE WRIT OF ASSISTANCE 

If there had been a hearing on whether a writ of assistance should issue in favor of the 

Plaintiff, there is no way the Plaintiff could have prevailed at it. As shown by the very deed 

attached to the "ejectment" order (presumably submitted by the Plaintiff in support of the order 

being issues), the Plaintiff does not own the property subject of this case. The grantee of the 

master's deed was "Fannie Mae aJkla Federal National Mortgage Association," not the Plaintiff. 

No matter what the outcome of any other proceedings in this case, the Plaintiff is not entitled t~ 

.;r. the.issuance of any order purporting to authorize the sheriff "to put the Plaintiff in full, peaceful 

t::'and quiet possession of the premises[.]" 

;""Further, it was error for the Court to order in the Order filed on May 1, 2012, that "the 

',~~~ Sheriff of Greenville County is hereby ordered to place Fannie Mae . aka Federal national 

Mortgage Association in peaceful possession of the property." Fannie Mae never sought such 

. relief, and the Plaintiff lacks standing to seek such relief for Farmie Mae .. 

CONCLUSION 

The Court should reconsider its rulings and rule in favor of the Tuckers. 
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, , , 

Respectfully" submitted, 

Andrew S. Radeker 
HARRISON & RADEKER, P.A. 
Post Office Box 50143 
Columbia, South Carolina 29250 
(803) 779-2211 
(803) 779-6700 (facsimile) 
drew@harrisonfum.com (email) 

Greenville, South Carolina 
May 25, 2012' 
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David 1. no as (; 
MOORE, TAYLOR & THOMAS, P.A. 
23 Wade Hampton Boulevard 
Greenville, South Carolina 29609 
(864) 271-6371 
(864) 271-1707 (facsimile) 

ATTORNEYS FOR DEFENDANTS 
BRIAN ADRIAN TUCKER AND 
JESSICA C. TUCKER . 
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'STATE OF SOUTH CAROLINA 

COUNTY OF LEXINGTON 

U.S. Bank National Association as 
Trustee for RAMP 2005EFC2, 

Plaintiff, . 
· vs. 

· 'Brenda J. Love; and John J. Love, 

Defendants;, 

v.s. 
"f . 

~'GMAC Mortgage, LLC, and 
\Home~omings Financial, LLC, 
'. 

Third~Party Defendants. 

.. .. 
IN THE COURT OF COMMON PLEAS 

Case N0.ORIGINAL 
ORDER 

.. :. '.' .~ 

i ;. 

". , 
\ \ \ 

.­. ..;. ..... " , 

c::' ': 

'This matter came before me on July 28, 2010, at a hearing on the Third~Party 

Defendants' motion to:dismiss the Defendants' third-party claims for violation of the South, 

<Earolina Consumer Protection .Code, violation of the Fair Debt Collection Practices Act, and for 

, breach of contract and breach of contract accompanied by fraudulent act. In attendance were 

· Andrew S. Radeker, Esquire, as attorney for the Defendants, and Michael C. Griffin, Esquire, 

who represents the Plaintiff and the 111ird-Party Defendants. 

The parties resolved the motion with re'spect to the claim concerning violation of the 

South Carolina Consumer Protection Code by the Defendants' withdrawing this claim as it was 

pled in the Defendants' Answer, Counterclaim, and Third-Party Complaint, with the parties 

consenting to the Court granting the D~fendants leave to amend their pleading to assert a 

violation cifS.C. Code Ami~ § 37-10-102. 

The ruling on a motion to dismiss unde~ Rule 12(b)(6), SCRep, for faihir,e to state facts 

_ . s~ficient to constitute a cause of action mus~ b,~ base.d s~lelyupon the allegations set forth in the 

--1'19-, 
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pleading: Stiles v; Onorato, 318 S.C. 297, 300,457 S.E.2d 601 (1995). "The motion cannot be 

sustained if facts al~eged and inferences reasonably 'deducible therefrom w~uld entitle the 

[pleading party] to relief on anytl;teory of the case.' The question is Whether in the light most ' 

favorable to [the pleading party], and with every doubt resolved in her behalf, the [pleading] 

states any valid 'claim for relief." Dye v, Gainey. 320 S.C. 65, 67-68, 46~ S.E.2d 97, 98-99 (Ct. 

App.1995). , 

The Third-Pariy Defendants argued that the cl~im that they violated the Fair Debt 

Collection. Practices Act .. 15 U.S.C. § 1692 et seq" should fail because they are mortgage' 

servicers; however. the exemption fr~m the Act for ~ortgage servicers is not absolute. . 15 

U.S.C. § 1692a(6)(F)(iii). The Defendants' claim 'alleges that the Thir~-Party Defend~ts are 

debt collectors, are subject to the Fa,ir Debt Collection Practices Act, and committed violations of 

the: Ad. The Defendants have alleged facts' sufficient to constitute, a cause of action Ll'l this 

regard. 

With 'respect to the cI~~s for breach of contract and breach of contract accompanied by 

fraudulent act, the parties argue and the' Court agrees that the central issue is whether the 

Defendants are third-party beJ?,eficiaries, of the mortgage-seniicer Third-Party Defendants' 

agreement with the' United States Treasury Department to participate in the Home Affordable 

Modification Program (HAMP). RAMP ha~ only existed since March of 2009, ,and there are no 

cases in 'South Carolina that address whether homeowners whose mortgage servicers have 

entered into HAMP participation agreements with the Treasury Department are the intended . .' - '. . -

third-party beneficiaries of those agreements or merely incidental ~eneficiaries. Tp.is is'a novel 

issue in South Carolina. These claims should not be dismissed at the 12(b)( 6} stage. See Gamer 

v. Morrison Knudsen Corp,; 318 S.C. 223, ~26, 456 S.E.2d 907, 909 (1995) (nove) issues 
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Hshould not ordinarily be decided LTJ. ruling on a 12(b)(6) motion to dismiss"); Tvler v. Macks 

Stores of S.C .. Inc., 275 S.C. 456, 459,272 S.E.2d 633, 634 (1980) ("[aJ novel issue ... is'best 

decided in light of the testimony to be adduced at trial"). 

Accordingly, it is therefore hereby ORDERED as follows: 

, , 

1. The Defendants' ,claim for violation ofthe South CaroHna CO,nsumer Protection Code 

is withdrawn as it is currently pled; 

2. The Defendants are granted' 30 days from their counsel's receipt of a copy of this 

tiled Order t9 serVe an amended pleading alleging violation of S.C. Code Ann. § 37-

10-102; 

3. The Plaintiff and Third-Party Defendants shall have 30 days from the service of that 

amended pleading to ser~e 'a responsive pleading thereto; and 

4. The Third-Party Defendants'motion to dismiss is denied as to the Defendants' claims 

for violation oUhe Fair Debt Collection Practices Act, breach qf contract, and breach 

of contract accomp'ariied by fraudulent act. 

And IT IS SO ORDERED . 

. Sumter, South Carolina 

August+,2010 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

JP Morgan Chase Bank, National 
Association, 

Plaintiff 

-vs-

Brian Adrian Tucker, Jessica C. Tucker 
et.al., 

Defendants 

) 
) 
) 
) 
) 
) 

1 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
13TH JUDICIAL CIRCUIT 

~ 

CASE 2011-CP-2~~ 
M"I • 

CERTIFICATE OF SERVICE 

,....~- .. 
= N 

I, Michele 1. Harney, Legal Assistant for the law offices of MOORE TA YLOR & 
THOMAS, PA, do hereby certify that I have mailed a copy of the Defendants' Motion to 
Reconsider in the above-captioned matter by U.S. Mail, postage paid this:-K51~ay of May 2012 
to: 

The Honorable Charles B .. Simmons, Jr. 
Master-In-Equity for Greenville County 
Greenville County Courthouse 
305 East North Street, Suite 313 

- Greenville, South Carolina 29601 

and: 
Erica G. Lybrand,.Attorney 
SCOTT LAW FIRM 
Attorneys for Plaintiff 
Post Office Box 2065 
Columbia, South Carolina 29202 

. ; 
'" 

Greenville,' South Carolina 
May 25,2012 

1. Derrick Jackson, Esq. 
TOBIAS G. WARD, JR. PA 
Attorneys for Plaintiff 
6 Calendar Court, Suite 3 
Columbia, South Carolina 29206 

MOORE TAYLOR &-THOMAS, PA 
Attorneys for Defendants 
23 Wade Hampton Blvd .. 
Greenville, South Carolina 29609 
Telephone: 864-271~6371\­
Facsimile: 864-271-1707 
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STATE OF sourn CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica c. Tucker, and 
Half Mile Lake Homeowner's Association, 
Inc. 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

CHASE'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT 

TUCKERS' MOTION TO SET ASIDE 
AND VACATE DEFAULT 

':,.' "";, . 
~~-!' 

,-,ft 
DEFENDANT(S) . 

;:1,. 
'f ~ t. 

. ~- ;. : 

i------------------' 
100268.00125 

.' JPMorgan Chase Bank, National Association, successor by merger to Chase 

;.;::Home"Pinance LLC ("Chase") by way of return to Defendants Brian and Jessica . . 
~.: . 

~;:i Tucker's motion to vacate and set aside default, would show this court as follows: 

FACTUAL BACKGROUND 

. On June IS, 2009; Brian Tucker executed a'HAMP Loan WorkoutPlcin arid 

submitted it to Chase. (Exhibit A.) Under the terms of the plan, Tucker 'was required to 

make trial payments of $1,192.52 on or before June I, July I, and August 1,2009 .. As the 

attached payment history shows, Tucker made the first payment on June 16, 2009, and 

another payment on August 31, 2009, and no further payments. (Exhibit B.) 

Chase commenced a foreclosure action on March I, 2010. Personal service of the 

Lis Pendens, Summons and Complaint was made on Brian Tucker on March 9, 2010 and 

service on Jessica Tucker was made on this same date through Brian Tucker (Exhibit C.) 

More than 30 days elapsed since service of the Summons and Complaint on the 



Defendants~ and the Defendants failed to plead or otherwise defend as provided by the 

rules, so Chase filed affidavits of default and submitted a proposed Order of Reference 

which was duly signed and filed on.Apri120, 2010. (Exhibit D.) 

A hearing was scheduled before this court on July 7, 2010. Due notice of this 

heanng was served on the Defendants onJune 21,2010 as shown by the Noticeof 

Hearing with Certificate of Service on file with the court. ,The Defendants failedto 

appear, at the hearing; thereafter, this court received a Record of Hearing with 

, . supporting ,documents, and executed a judgment of foreclosure and Bale dated July 7, 

, 2010 and filed July 14, 2010. (Exhibit E) 

Pursuant to the terms of the order, the property was sold according to law on 

September 6,2010. Notice ohhis sale was advertised according to law. Chase vvas the , 

successful bidder arid on November 29,2010, this court signed the deed which was filed 

with the GreenvilleCoJ.illty Register of Deeds on December 14, 2010. (Exhibit F.) 

LAW! ANALYSIS 

The movant in a Rule 60(b) motion has the burden of presenting evidence 

proving the facts essential to entitle her tei relief. BB & T v. Taylor, 369 S.c. 548, 552, 

633 S.E.2d SOl, 503 (2006). 

" In determining whether to grant relief under Rule 60(b)(1), tJ::le court must . " 

consider the following factors: "(1) the promptness with which relief is sought; (2) the 

reasons for the failure to act promptly; (3) the existence of a meritorious defense; and 
. , . . . 

(4) the, prejudice to the other party." Mictronics, Inc. v. S.C Dep't of Revenue, 345 S.c. 
. ,.'.' 

- 506,510-11, 548S.E.2d 223, 226 (Ct.App.2001) .. , . 
.. ~ ," . ~-.'. 

'In this case,-e'ach' of these' factors weighs' against granting the motion .. ~. ... . ~ . 

F'ir~t, the Defendants have not a~ted pro~ptly. As noted in th~ factual background, ' 

the hearfug in this' case was held and judgment entered on July 7, 2010~ almost eleven 

months agO. Moreover, smce 'the he~rlng, the'property has been ,advertised,_sold"and .... 
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the deed signed and delivered. Second, the Defendants have failed to articulate any 

reasons for their failure to act promptly. Lack of familiarity with legal proceedings is 

not an acc~ptable excuse and the court will hold a layman to the same standard as an 

attorney. Hill v. Dotts, 345 S.c. 304, 310, 547 S.E.2d 894, 897 (Ct.App.2001). As 

discussed later, -the Defendants allegations about HAMP compliance lack merit ~d 

are based on alleged conduct which occurred post judgment. 

Third, the Defendants have no meritorious defense. As alleged ill the 

complaint, and as shown in the payment history, after applying the partial payments 

made by the Defendants under the proposed Loan Workout plah, the Defendants' still 

ow~;'f for all payment since October 2008. Furthermore, despite the Defendants 
f':r't>-

argIT'ments to the contrary, HA:MP is not a defense or cause of action .. It is a matter to 

be'~d~'~id~d-by the court 'if 'raised In"the pleadings~ which it vias hot." Mo'reo-\fer, as 

~::;"shown by the payment history, the Defendant Brian Tucker failed to timely make his 

~ . HAMP Trial payments. 

':~iFinally, Chase would:'certainly be prejudiced if the judgment was.,vacated. It 

has· already advertised, and purchased the property at judicial sale. Fannie Mae, 

received a deed which has been recorded. Furthermore, since the deed was delivered 

.' toFannie Mae} the judicial sale is res judicata under the provisions of.S.c. ~ode Ann. 

§15-39-870. 

Rule 60(b)(3) allows the court} within its discretion, to relieve a party from ,a 

default judgment where the' judgment has been ,obtained "through '. some 

misrepresentation} fraud or other misconduct has been made by an adverse party. The 

rule applies} however, ,only to extrinsic fraud, not intrinsic 'fraud. Raby Canst. LLP v. 

Orr, 358 S.c. 10, 594 S.E.2d 478 (2004). Morever, the fraud requires a showing that the 

perpetrator acted with an intent to defraud. Perry v. Heirs at law 0'£ Gadsden, 357 S.c. 42, 

590 S.E.2d 502 (Ct. App. 2003). Those elements are not present in this case. 
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Rule 60(b) motions and "independent actions in equity" do. not allow a party to 

relitigate a case, hoping to a clinch a victory in a more favorable climate the second 

time around, by supplyh,.g evidence they failed to muster at the first trial. See Mr. G v. 

Mrs. G., 320 S.c. 305, 308-309, 465 S'.E.2d 101, 103 (S.c. Ct. App. 1995). A party seeking 

relief from a prior judgment on grounds offraud must show he had no opportunity in 

the original action to fully litigate the ground on which he now seeks relief; otherwise, 

his claims are barred by res judicata and collateral estoppel. 

In this case, there is no evidence of any extrinsic fraud sufficient to overturn or 

vacate the judgment: There is no evidence of any intent to defraud the Defendants or 

the court. There is no evidence that the Defendants were denied the opportunity to 

present evidence at the hearing on the merits. Indeed, the alleged conduct cited in 

Defendants' motion occurred after the judgment was alreaciyentered of record. lit"'·' '. 

their motion, the Defendants allege that in August 2010, Brian Tucker was invited to 

participate in a meeting concerning loan modification; however, ~e j~dgment in this 

case was executed on July 7, 2010. This court should deny the motion and follow the 

courts' "long standing policy toward final judgments." Chewning v. Ford Motor Co., 

354 S.c. 72, 86, 579 S.E.2d 605,613 (2003)( We recognize that important benefits are 

achieved by the preservation of final judgments. T!Us opinion, with its unique facts, in 
.... :" . 

no way alters the Court's longstanding policy towards final judgments.) 

Finally, throughout their motion, the Defendants claim that the Plaintiff 

misrepresents HAMP comp~iance in. violation of Chief Justice Toal's administrative 
, .' ~,: 

order and in paragtaph,3 of the complaint. First, this allegation is not accurate since 
. , 

as shown by the Defendants Loan Workout.Agreement and payment history, he failed 

to timely make his trial period payments. Second, even if the allegation was true, 

which it is not, then Defendants waived any objections and are deemed to have 

admitted the allegation by failing to present their objections to this court in a timely 

4 

'-1'26-



~ ," 

fashion. Allegations made in a complaint that are not denied in the answer are 

deemed admitted under Rule 8(d). Motors Ins. Corp. v. State by & Through 

Department of Highways & Pub. Transp., 313 S.c. 279, 437 S.E.2d 555 (Ct. App. 1993), 

reh'g denied, (Dec. 16, 1993). Third, even if the allegation was true, which it's not, it 

would be intrinsic fraud (fraud submitted to the court as part of the litigationprocess) 

for which relief from a judgment is not available. This court should find that there is 

no basis for relief from the foreclosure judgment under Rule 60(b)(3). 

CONCLUSION 

The Defendants have failed to prove the facts essential to relief. They have 

faift~ to show any reasons they could not have answered or participated in the legal 
. ,', ',: .:.~~.~1l~~ 
p-r6~~~s: The Defendants did not raise any claims until after the judgment had been 
;' ~:;. 

'entered, after the property advertised for sale, and after the deed had been delivered.' 
~~' , 

The Defendant was given the opportunity for a Loan Workout, but failed to make the ~ 

'trial payments. Moreover, the Defendants have no meritorious defense as he owes for , 

,,:ipaym{~nts due since October 2008. The Defendants claims concerning HAlv1P relate to 
.'\,. 

'~: a, seminar attended after judgment was already entered and therefore cannot serve as 

the basis for relief from judgment. For these reasons, the reasons set forth herein, and 

the strong policy favoring the finality of judgments and the timely assertion of 

defenses, the Defendants' motion should be denied. 

I ~ . , 

Respectfully Submitted, ' 

SCOTT LAW FIRM, P A 
2712 Middleburg Drive; Suite 200 . 
Columbia, se 29204 
(803) '252-3340 

• ,t -

Attorney for the Plaintiff, 
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, 
i. 

Dated:_S_ ...... _l_.\_-_~_l __ _ 

'. .. . -.. , . . '. . ~. " 

J. Derrick ackso, squire 
6 Calendar Court, Suite 3 
Columbia, SC 29206 .. 
803-708-4200 

Fax 803-403-8754 . 
dj@tobywardlaw.com 
Associated Counsel for Plaintiff 

... ; 
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IEXHIBIT A 

Act Now! 

To accept this offer, and see rr you qualify for a Home Affordable Modification, send the 5 items listed 
below to Chase Home Finance LLC, 31 Inwood Road, Rocky Hill, CT 06067, no later than June 17, 
2009. Use the return envelope provided for your convenience. 

~. Two copies of the enclosed Workout Plan signed by all borrowers, -e- Your first month's trial period payment in the amount of $1,192.52, 

~
• The enclosed Hardship Affidavit completed and signed by all borrowers (no notary required), 

4. A signed and dated copy of the IRS Form 4506-T (Request for Transcript of Tax Retum) for each borrower 
. (borrowers who filed their tax returns jointly may send in one IRS Form 4506-T signed and dated by both of 

the joint filers), and . . . . . : . . . 

o 5. Documentation to verify all of the income of each borrower (including any alimony or child support that you 
choose to rely upon to qualify). This documentation should include: 

, .FJf each borrower who Is a salaried employee: 
)tJ Copy of the most recent filed federal tax retum with aU schedules; and 12 COpy of the two most recent pay stubs. 

For. each borrower who Is self-employed: . .' .... 
L,' 'Copy of the most recent filed federal tax retum with all schedules, and 
L Copy of the most recent quarterly cr year-to-date profitfloss statement 

For each borrower who has Income such as social security, disability or death benefits, pension, public 
assistance, or unemployment: 
r:::' COpy of most recent federal tax retum with all schedules and W-2 or copies of two most recent bank 

,.... statemenls. 
[l J COpy of benefits statement or letter from the' provider that states the amount, frequency and duranon of the 
"'(1' benefit. Such benefit must continue for at least ~ .years to be considered qualifying income under this 
;:')" prqgram. 

'. For each borrower who Is relying on alimony Dr child support as quallfyfng Income: 
u Copy of divorce decree, separation agreement or other·written agreement or decree that states the amount 

of the alimony or child support and period ofUme (Ner which it will be received." Payments must contlnue for 
at least 3 years to be considered qualifying income under this program, 

n"' Proof of full, regular and timely payments; for example deposit slips, bank statements, court verification or 
filed federal tax retum with aU schedules. 

For each borrower who has rental income: 
u Copies of most recent two years filed federal tax returns with a/l schedules, including Schedule E­

Supplement Income and Loss. Rental income for qualifying purposes will be 75% of the gross rent 

If you have other types of income or have questions about the documentation required, please contact us at 1-
800-435-3412. 

You must send in both signed copies of the Workout Plan, all required Income documentation, and your 
first trial period payment by this date June 17,2009. If you cannot provide the documentation within the 
time frame provided, please contact us to request an extension of time to gather your documents. 

Keep a copy of all documents for your records. Don't send original income documentation as copies are 
acceptable. 

Your remaining trial period payments in the amount of $1,192.52 will be due on or before July 1, 2009 and 
August 1, 2009. These payments should be sent inst~ad of, not in addition to, your normal monthly 
mortgage payment. If the trial period payments are made in amounts different from the amount stated your loan 
may not be modified. 

If you cannot afford the trial period payments shown above, but want to remain In your home, or if you want to 
leave your home and avoid foreclosure, please call us at 1-800435-3412. We may be able to help you. 

Loan WorKout Plan Cover Letter 01 
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HOME AFFORDABLE MODIFICATION PROGRAM 
LOAN WORKOUT PLAN 

(Step One of Two-Step Documentation Process) 

Loan Workout Plan Effective Date: June 1, 12009 
Borrower (''1',)1: BRIAN TUCKER . 
Lender ("Lender"): CHASE HOME FINANCE LLC 
Date of first lien SP.curitv Instrument ("Mortgage")and Note (UNote"): May 14, 2007 
Loan Number: 
Property AddressCUPropeny'): 103 HALF MILE PLACE 

GREENVILLE, SC 29609 .. ", 
If I am in compliance with this Loan Workout Plan (the Up Ian") and my representations in Section 1 
continue to be true .in 'all material respects, then the Lender will provide me with a Loan Modification 
Agreement ("Modification Agreement"), as set forth in Section 3, that would amend and supplement 
(1) the Mortgage on the Property, and (2) the Note secured by the Mortgage. The Mortgage and Note 
together, as they may previously have been amended, are referred to as the "Loan Documents." 
Capitalized tenns used in this Plan and not defined have the meaning given to them in' the, Loan 
Documents, 

. If I have not already done so, I am providing confinnation of the reasons I cannot ·afford my mortgage 
payment and documents to pennit verification of all of my income (except that I understand that I am not 
required to disclose any child support or alimony unless I wish to have such income considered) to 
determine whether I qualify for the offer described in this Plan (the ·Offer"). I understand that after I sign 
and return two copies of this Plan. to the Lender, the Lender will send me a signed copy of this Plan if I 
qualify for the Offer or will send me written notice that I do not qualify for the Offer. This PlanwiU'not take 
effect unless and witil both I and ,the Lender sign itand Lender provides me with a copy of this Plan with 
the Lender's signatur~. " 

1. My Representations. I. certify, represent to Lender and agree: 

A I am unable to afford my mortgage payments for the reasons indicated in my Hardship 
Affidavit and as a result, Q) I am either in default or believe I will be in default under the 
Loan Documents in .the near future, and (ii) I do not have access to sufficient liquid assets " 

. to make the monthly mortgage payments noW or in the near future; ., '" 
• ; ...,". • '. " r" . 

. ":-",, :-

, , ~. , 

1 (fthere Is more than one Borrower or Mortgagor executing this document. each is referred to as ,"I". For purposes'of this documenl:, . 
words Signifying 1he singular (such as "I") shall include 1he plural (such as ·we") and vice versa where appropriale. 

Losn WorKout Plan A;reement 01 (page 1 of 4 pages) VS.1B 1069 
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B. I live in the Property as my principal residence, and the Property has not been 
condemned: 

C. There has been no change in the ownership of the Property since f signed the Loan 
Documents; 

D. I am providing or already have provided documentation for all income that I receive 
(except that I understand that I am not required to disclose any child support or alimony 
that I receive, unless I wish to have such income considered to qualify for the Offer); 

E. Under penalty of perjury, all documents and information I have provided to Lender 
pursuant to this Plan, Including the documents and information regarding my eligibility for 
the program, are true and correct; and 

F. If Lender requires me to obtain credit counseling, I will do so. 

2. The Loan Workout Plan. On or before each of the following due dates, I will pay the Lender the 
amount set forth below ('Trial Period Payment"), which includes payment for Escrow Items, 
including real estate taxes, insurance premiums and other fees, if any, of U.S. $1,192.52. 

Trial Period Trial Period Payment Due Date 
Payment # On or Before 

1 " $1,192.52 June 1,2009 
2 $1,192.52 July 1, 2009 ., 

$1,192.52 August 1, 2009 ... 

The Trial Period Payment is an estimate of the payment that will be required under the modified 
, loan terms, which will be finalized in accordance with Section 3 below. 

During the period (the "Trial Period") commencing on the date of this Plan and ending on the 
,I. earlier of:' (i) the first day of the month following the month in which the last Trial Period Payment 

Is due (the ·Modification~, Effective, Date") or (ii) termination of, this Plan, I understand· and 
" acKnowledge that 

A •. 1 TIME IS OF THE ESSENCE under this Plan; 

B.' Except as set forth in Section 2.C. below, the Lender will suspend any scheduled foreclosure 
sale, provided I continue to meet the obligations under this Plan, but any pending foreclosure ' 
action will not be dismissed and may be immediately resumed from the point at which it was 
suspended if this Plan terminates, and no new notice of default, notice of intent to accelerate. -
notice of acceleration, .or similar notice' Will be necessary to continue the foreclosure action. 
all rights to such notlces being hereby waived to the extent permitted by applic,;able law; . 

C. If my property is located in Georgia, Hawaii, Missouri, or Virginia and a foreclosure sale is 
currently scheduled, the foreclosure sale will not be suspended and the lender may foreclose 
if I have not made each and every Trial Period Payment that is due before the scheduled 
foreclosure sale. If a foreclosure sale occurs pursuant to this Section 2.C.," this agreement 
shall be deemed terminated; 

D. The Lender will hold the payments received during the Trial Period in a non-interest b'eari~g . 
account until they total an amount that is enough to pay my oldest delinquent monthly 
payment on my loan in full. If there is any remaining money after such payment is applied, 
such remaining funds will be held by the Lender and not posted to my account until they total 
an amount that is enough to pay the next oldest delinquent monthly payment in full; , 

Loan Woricout Plan Agreemenl 01 (page 2 of4 pages) VS.16 1069 
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E. When tpe Lender accepts and posts a payment during the Trial Period it will be without 
prejudice to, and will not be deemed a waiver of, the acceleration of the loan or foreclosure 
action and related activities and shall not constitute a cure of my default under the Loan 
Documents unless such payments are sufficient to completely cure my entire default under 
the Loan Documents; 

F. If prior to the Modification Effective Date, (i) the Lender does not provide me a fully executed 
copy of this Plan and the Modification Agreement; (ii) I have not made the Trial Period 
payments required under Section 2 of this Plan: or Oii) the Lender determines that my 
representations in Section 1 are no longer true and correct, the Loan Documents will not be 
modified and this Plan will terminate. In this event, the Lender will have all of the rights and 
remedies provided by the Loan Documents, and any payment I make under this Plan shall 
be applied to amounts I owe under the Loan Documents and shall not be refunded to me; 
and 

G. I understand that the Plan is not a modification of the Loan Documents and that the Loan 
Documents Will not be'~odified unless and 'until (i) I meet all of the conditions required for 
mocfrfication, (Ii) I receive a fully executed copy of a Modification Agreement, and (iii) the 
Modification Effective Date has passed. I further understand and agree that the Lender will 
not be obligated or bound to make any modification of the Loan Documents if I fail to meet 
anyone of the requirements under this Plan. 

The Modification. I understand that onCe Lender is able to determine the final amounts of 
unpaid interest and any other delinquent amounts (except·late charges) to be added· to my loan 
balance andafier deducting from my loan balance any remaining money held at the end of the 
Trial Period under Section 2.0. above, the Lender will determine the new payment amount. If I 
comply with the requirements in Section 2 and my representations in Section 1 continue to be 
true in all material respects, the Lender will send me a Modification Agreement for my signature 
which will modify my Loan Documents as necessary to reflect this new payment amount and 
waive any unpaid fate charges accrued to date. Upon execution of a Modification Agreement bYI 
the Lender and me, this Plan shall terminate and the Loan Documents, as modified by the 
Modification Agreement, shalf govern the terms between the Lender and me for the remaining 
term of the loan. 

4. Additional Agreements. I agree to the following; 

A That, unless a borrower or co-borrower is deceased, all persons who signed the Loan 
Documents have signed this Plan. 

B. To comply, except to the extent that they are modified by this Plan, with all covenants, 
agreements, and requirements of Loan Documents, including my agreement to make all 
payments of taxes, insurance premiums, assessments, Escrow Items, impounds, and all 
other payments, the amount of which may change periodically over the term of my loan. 

c. That this Plan constitutes notice that the Lender's waiver as to payment of Escrow Items, if 
any, has been revoked, and I have been advised of the amount needed to fully fund my 
Escrow Account. 

D. That all terms and provisions of the Loan Documents remain in full force and effect; nothing 
in this Plan shall be understood or construed to be a satisfaction or release in whole or in part 
of the obligations contained in the Loan Documents. The Lender and I will be bound by, and 
will comply with, all of the terms and proviSions of the Loan Documents. 

LDan WDr1<DUI Plan Agreement D1 (page 3 of 4 pages) V5.1B IOG9 
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E_ Notwithstanding anything herein to the contrary. if my final two Trial Period Payments are 
received by Servicer after the close of business on the 15th calendar day of the last month of 
the Trial Period but before the end of the Trial Period, I agree that the Trial Period shall be 
extended by one calendar month (the "Additional Trial Period"). I agree to abide by all tenns 
and provisions of this Loan Workout Plan during the Additional Trial Period. In addition. I 
agree to make a Trial Period Payment in the amount of $1.192.52 no more than 30 days after 
the last due date listed in the chart in Section 2 above. 

In Witness Whereof, the Lender and I have executed this Plan. 

CHASE HOME FINANCE LLC 

___________ . (Seal) 

Date 
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IEXHIBIT B 

3270 Explorer: Customer Service Workstation (SER1/HIST) 
JPMORGAN CHASE BANK, N.A. -- 465 

Borrower Name: TUCKER,BRIAN ADRIAN 

CUSTOMER SERVICE INV 499/002 05/07/11 09:10:15 
BRIAN ADRIAN TUCKER - -- --~~ n~ TYPE CONV. PMI MAN 0 

UUu-uu-uvv~ IR 7.00000 BR 00 864-363-4456 
103 HALF MILE PL GREENVILLE SC 29609 1 864-271-6097 

< SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11 
~----HIST------------------* END OF LOAN HISTORY *----------------------(MORE) 
PROC-DT DUE-DT TRAN TRAN-DESCRIPTION TRAN-EFFECTIVE-DATE 

TRAN-AMT PRINCIPAL INTEREST ESCROW AMOUNT/CD/DESCRIPTION 

09-16-09 10-08 
0.00 

09-10-09 10-08 
338.74 

09-10-09 10-08 
0.00 

2,995.46-
152 LATE CHARGE ASSESSMENT 

0.00 0.000.00 
161 ESCROW ADVANCE 

0.00 0.00 338.74 
148 

138.64- 892.58- 338.74-
153,014.40 2,812.04-

-09-01-09 00-00 
11.42 

08-31-09 10-08 
0.00 

632 

168 

STATUTORY EXPENSES _ 
0.00' 0.00 0.00 

REPAY OF ESCROW ADVANCE 
0.00 0.00 338.74-

51.56-1 LATE CHARGE 

2A CK-NONSUFF FUNDS 
177.19 

11. 42 NON REC CORP ADV 

338.74 



3270 Explorer: Customer Service Workstation (SER1/HIST) 
JPMORGAN CHASE BANK, NA -- 465 

Borrower Name: TUCKER.BRIAN ADRIAN 

CUSTOMER SERVICE INV 499/002 05/07/11 09:10:15 
BRIAN ADRIAN TUC~K ~ TYPE CONV. PMI MAN 0 

000-00-0000 IR 7.00000 BR 00864-363-4456 
103 HALF MILE PL GREENVILLE SC 29609 1 864-271-6097 

< SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11 
~--7-HIST------------------* END OF LOAN HISTORY *----------------------(MORE) 
PROC-DT DUE-DT TRAN TRAN-DESCRIPTION TRAN-EFFECTIVE-DATE 

TRAN-AMT PRINCIP~ INTEREST ESCROW AMOUNT/CD/DESCRIPTION 
08-31-09 10-08 173 PAYMENT 08-29-09 

1,192.77 138.64 892.58 338.74 177.19-
152,875.76 2,473.30-

08-22-09 10-08 161 ESCROW ADVANCE 
183.42 0.00 0.00 183.42 

08-22-09 08-09 310 MORTGAGE INSURANCE DISBURSEMENT 
183.42- 0.00 0.00 183.42-

08':'17-09 10-08 
2,812.04-

152 LATE CHARGE ASSESSMENT 

PAYEE 003 

, 0.00. 0.00 0.00 0.00 51.56-1 LATE CHARGE 
07-23-09 10-08 

183.42 
161 ESCROWADVANCE 

0.00 0.00 183.42 



... ~ ~." '. 

3270 Explorer: Customer Service Workstation (SER1/HIST) 
JPMORGAN CHASE BANK, NA -- 465 

Borrower Name: TUCKER, BRIAN ADRIAN 

CUSTOMER SERVICE INV 499/002 05/07/11 09:10:15 
BRIAN ADRIAN TUCKER TYPE CONV. PMI MAN 0 

000-00-0000 IR 7.00000 BR 00 .864-363-4456 
103 HALF MILE PL GREENVILLE SC 29609 1 864-271-6097 

< SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11 
~----HIST------------------* END OF LOAN HISTORY *----------------------(MORE) 
PROC-DT DUE-DT TRANTRAN-DESCRIPTION TRAN-EFFECTIVE-DATE 

TRAN-AMT PRINCIPAL INTEREST ESCROW AMOUNT/CD/DESCRIPTION 
07-23-09 07-09 310 MORTGAGE INSURANCE DISBURSEMENT 

183.42- 0.00 0.00 183.42-
2,628.62-

632 STATUTORY EXPENSES 
0.00 0.00 0.00 

632 STATUTORY EXPENSES 
0.00 0.00 0.00 

161 ESCROW ADVANCE 
0.00 0.00 2,445.20 

5.74 

73.72 

07-16-09 00-00 
5.74 

07-16-09 00-00 
73.72 

07-03-09 07-09 
2,445.20 

07-03-09 07-09 310 MORTGAGE INSURANCE DISBURSEMENT 
1,100.52- 0.00 0.00 1,100.52-

2,445.20-

• c ',r '," ,,'~ • 

--136 .... 

PAYEE = 003 

NON REC CORP lillV 

NON RECCORP lillV 

: .... ~.,' \ " .... , . ., . "".' ~ .. ' :' . .. . .., ~ .. 



3270 Explorer: Preconversion History Screen (HISe) 
JPMORGAN CHASE BANK, N.A. -- 465 

Borrower Name: TUCKER,BRIAN ADRIAN 

HISC TRAN CODE PREVIOUS SERVICER HISTORY 
PART SEQ: 

NAME: BA TUCKER 
SEQ TRAN DESCRIPTION 
PST DT EFF DT DUE DT TOT TRN 

LATE MISC AMT PRINCIPAL 
0001 0911 UNAP CR CASH 

,061909 061609' 090108 1192.52 
.00 .00 153014.40 

0001 GLTC *GENR LT CHRG* 
061609 061609 090108 51.56 

51.56 .00 153014.40 
0002 GEAD *GEN ES OD A/R* 
061009 061009 090108 183.42 

.00 .00 

BATCH 
PRINCIPAL INTEREST 

ESCROW SUSPENSE 
06960 

.00 
2445.20- 1192.52 

00000 
.00 

2445.20- .00 
00000 

.00 
.00 .00 

0001 GESD *GEN ESC DISB* GESD PM01 00000 

SOURCE 
ESCROW 
PAYEE 

IBV 
.00 

0000000 

.00 
0000000 

183.42 
0000000 

061009 061009 090108 183.42 .00 183.42 
.00 .00 153014.40 2445.20- .00 89918 

0003 3852 FEE 3 COLLECT 07010 UIG 
052809 052809 090108 42.00 .00 .00 

.00 42.00 153014.40 2261.78- .000000000 

05/07/11 

SUSP 
SUBSIDY 

1192.52 
.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

OPTIONS:, (PF7) BACKWARD ',(PF8) FORWARD (PF9) FIRST SCREEN ,(CLEAR) EXIT 

Printed 8y: E432080 on 5/9/2011 9:09:14 AM Page 1 of 1 



STATE OF SOUTH CAROJ.!'Il1A J IN THE COURT OF COMMON PLEAS 
COUNTY OF GREENVILLE':' . - . ) 

) .~. C.A. No.~20 1 O-q'-23-1622 

Chase.HomeFinance,LJrS !~Ir; Ii '):;. ;.:: 5(1 
.!.Jt~ • ;.\.1 I) '. 

Plaintiff, ) 

vs. )AFFIDA VIT OF SERVICE 
Brian Adrian Tucker, et al . ) 

) 
. Defendant.·· ) 

SLFNO: 100268.00125 . 
.' . 

PER,SONALLY appeared before me the undersigned, who being duly swom, ~tates that he/she selved: 

(X) Civil Action Coversheet (X) Certificate ofExemptionIWithdrawal From Arbitration . 
(X) Lis Pendens (X) Summons (X) Complaint 

1N THIS ACTION ON: Brian Adrian Tucker 
, .' 

( X ) by personal delivery'to him 

(X) Non-Military 

and leaving with him a copy of the same at: . 103 Half Mile Pl. 
Greenville, SC 29609 

. . 

on the 9th
. day 'of March, 2010· at 9:05 a.m. and that the deponent is ~ot a party to 

. this actio~, and has no. interes~ therein or in co~ection therewith. ,.;'~. 

. . . .~~~ 
. . Terr)lM;,. .. 

SWORN to and' subscribed before me 

.~ 
. gela S. Moore 

NOTARY PUBLIC FOR SOUTH CAROLINA 
My Commission Expires:. 09/15/16 

.. _ .. '. 

.--f38-

. I' 



.... 
~<, 

.:..:.: ....• ;-:·,.··=~r'l'·~~ 

~,,::, f', : IN i'I-ffi COURT OF COMMON PLEAS 
COuNTY OF GREENVILLE ' : .. ;'-) ',' ' , 

::''', (,;), J ~ ,f·A;,N5o.;OlO-CP~23-1622 
Chase 'Home Finance, LLC ' .. ,.' ,,'.J II I-~ (,;. , i 

STATE OF SOUTH CAROLINA 

) 
Plirintiff, ) 

vs. ) 
) 
) 

AFFIDA VIT'OF SERVICE 
Brian Adrian Tucker" et al 

Defendant. .) 

SLF NQ: 100268.00125 

PER~ONALLY appeared before me the undersigned, who being duly s';'(orn. states'that he/she served: 

(X) Civil Action Coversheet (X) Certificate ofExeinptionlWithdrawal From Arbitration 
(X) Lis Pendens (X) Summons (X) Complaint 

"~ '~-"'rN tHIS ACTION ON: Jessica C. Tucker' 

.( X) b'y delivery to: Brian Adrian Tucker (husband)' a person of discretion residing in 
the same residence as the defendant and being present in.sl).ch residence at the time of 
service. 

" (X}:Non-Military 

"",andleaving with him a'copy ofthe'sam~ at: 103 ~lfMile PI 
.. ~; . '.' Greenville, SC 29609 

on the 9th day 'of March, 2010 at 9:05 a.m; and that the deponent is not a party to 
thisJlCtion, and bas no interest therein or in co~ction ~~. 

Te oore' ,::::< 

SWORN to and subscribed before me 
this 9th day of March, 2010 

~ 
NOTARY PUBLIC FOR SOUTH CAROLINA 
My Commission-Expires: 09/15116 

-l39-
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, . 

vs. 

Brian Adrian Tucker, Jessica C. Tucker, and Half 
Mile Lake Homeowner's Association, Inc., 

DEFENDANTS. 

100268.00125 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

AFFIDAVIT OF DEFAULT;.:' :- .. ~ 
-, '.,. 
:;. ;) 

" . . . 

PERSONALLY appeared before me the undersigned attorney for Plaintiff, who, being duly sworn, 

. says that'(s)heis the attorney for the Plaintiff in the 'above entitled action; that upon information and belief 

and, to, the· best of his/her knowledge, that the. Defendants were duly served with the Summons and 

Complaint as indicated by the proofs of service filed herein and·as stated below: 

(a) Upon the Defendant, Brian A. Tucker, via personal service on March 9, 2010, as . 

eVidenced by the Affidavit of Service filed herein. 

(b) Upon the Defendant, Jessica C. Tucker, via service on Brian Adrian Tucker, said 

. Defendant's Husband, a person of discretion residing at the residence of said Defendant, on March 9, 

2010, as evidenced by the Affidavit of Service filed herein. 

(c) Upon the Defendant, Half Mile Lake Homeowner's Association, Inc., via service 

on Tom Berg; a person authorized to accept service, on March 9, 2010, as evidenced by the Affidavit of 

Service filed herein. 

That more than thirty (30) days, exclusive of the day of seNice, have elapsed since the servic::e 

aforesaid, and no Answer, Demurrer or Notice of Appearance has been received by or served upon the 

Plaintiff or its attorneys by or on behalf of Defendant, to wit: Brian Adrian Tucker, Jessica C. Tucker, and 

Half Mile Lake Homeowner's Association, Inc.; and that said Defendants are now in default. This affidavit 

is submitted in reliance on the business records of the Plaintiff and the filed records in the court, wherein 

, -1'4',0-



this action is pending. 

SWORN TO before me April 9, 2010. 

')n:wcd0~ (L.S.) 
. Notary Public for South Carolina 
. My Commission Expires: 8"\~f2Dto 

.- .. ..,. _ ~.:.z' 

. . : 

SCOTTir p. 

By: --------"..----f­
,: Ronald C. Scott, SC Bar #49 
'. Elizabeth R. Pblk, SC Bar #11673 

Brett F. Kline, SC Bar #15661 
. Ange/ia J. Grant, SC Bar #78334 
. ATTORNEYS FOR THE PLAINTIFF 
.2712 Middleburg Drive, Suite 200 
.' Columbia, SO 29204 
(803) 252-3340 

... '.- .... .... 

ENTERED COMPUTER 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

vs. 

. , 
: ( . 

IN THE·COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

AFFIDAVIT OF 
NON-MILITARY SERVICE 

Brian Adrian Tucker,Jessica C. Tucker, and Half 
Mile Lake Homeowner's Association, Inc., 

,. 
, I 

" ) 

DEFENDANTS. \ .·.l 

100268.00125 
. '. . ~~ 

PERSONALLY appeared before me the undersigned attorney for the Plaintiff, who; :after~:b)ing 

duly sworn, says that (s)he is familiar with the provisions of 50 U.S.C.A. App. § 501, Servicemembers 

Civil Relief. Act (SCRA), and to the best of his/her knowledge as to the Defendants, Brian Adrian Tucker 
.. _. . 

,a[l~ .JE??~ica C.' Tucker,. Affiant represents tcithe Court 'that,from>'his/her, ,file in .this matter,. and ,.on· 
•• ,j.' '.'~" ~\.,,~ t' ",., '';: _.. ..' '. • • '.,,~. "_ """ ,. • ••.• 

information and belief based on the hereinafter enume~a~~"fa~t~:,' "ih~D~f;~d~nt; '~b~~;:'~~~ti'on~d 'are" . 

not in' the military service or" the United States and are not entitled to the protection of the 

Servicemembers Civil Relief Act (SCRA) nor any amendments thereto. 

The source of the information on which I base my belief is as follows: 'Information furnished to me 
, , 

by the Plaintiff. from the records of its office does not indicate mortgagor is in the active duty of the military 

service of the United States . 

. ' 

SWORN TO before me April 9,2010. 

~~ (L.S,) 
Notary Public for South Carolina . 
My Commission Expires: '?s''f?\f D\o , 

By: __ ~~~ ____________ ___ 
Ronald C. Scott, SC Bar #4996 
Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC 8ar#15661 
Angelia J. Grant, SC Bar #78334 
AITORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive,Suite 200 
,Columbia, se 29204 
. (803) 252-3340 

ENTERED COMPUTER 
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Street Address: 
2712 Middleburg Drive, Suite 200 
Columbia. SC 29204 

Occupant 
103 Half Mile Lake 
Greenville, SC 29609 

Brian A. Tucker 
103 Half Mile PL 
Greenville, SC 29609 

SCOTT LAW FIRM, P.A." 
Attorneys and Counselors at LaJill" 

TELEPHONE: (803) 252-3340 
FACSIMILE: (803) 799-1726 

June 21,2010 

Jessica C. Tucker 
103 Half Mile PL 
Greenville, SC 29609 

Mailing Address 
P.O. Box 2065 . 

Columbia. SC 29202 

Half Mile Lake Homeowner's Association, Inc. 
HDQRTRS, Registered Agent 
Half-Mile Lake Subdivision 
7Wieuca Ct. 
Greenville, SC 29609 

. RE: Chase Home Finance, LLC v. Brian Adrian Tucker,Jessica C. Tucker, and Half Mile 
LaKe Homeowner's Association, Inc. 
Case Number: 2010-CP·23-1622; SLF No. 100268.00125 

Dear Sir and/or Madam: 

.:: .:·T A foreclosure hearing has been set in the above referenced matter for July 7, 2010 at 2:00 p.m., 
.;., befof~,the' Honorable Charles B. Simmons, Jr., Master in'. Equity for·Greenvilie County, at Courtroom 5, r .,~ ... 3rd f"'lo.or, 305 E. North Street, Greenville, South Carolina, for the purpose of taking-tes'timony,_ finding of 

::'. facts and conclusions of law and to enter final judgment therein without further order of the court. If you 
~. plan to attend, we would respectfully appreciate your sending an email to ,mariaw@scottlaw.com or 
,~.Ieaving a.· message' for the. undersigned at (803) 252-3340. Plaintiff's attorney , will, be available. 

"\ approximatelyJlfteen (15) minutes prior to the scheduled 'bearing to discus~ any)s~ues or· request that 
.,. any,defendanl(sl may have. . . 

, ,4', Pursuant to S.C. Code Ann . § 14-11-110 (as amended) and/or. applicable:case'law"lhe Plaintiff's 
',I, . attomey:intends·to submit'written .testimony on behalf 6f.the Plaintiff atthe'hearing on Plaintiff's behalf. 

Records'in the possession of the undersigned as of·this oatereflect"onlythe above parties and 
the .above counsel (if' any), . Please·contact the undersigned immediately if any counsel has' filed an 
appearance. and their name is riot reflected above as a recipient of this Notice. 

-! Occupants who are tenants under a valid lease agreement dated on or before May.20, 2009 may 
." be: entitled to protections under The Pr9tecting. Tenants at Foreclosure Act~(Titie VII, S.8(6), If the 

, occupant believes this Act applies, then occupant should attend the hearing listed above to present 
supporting documentation. 

SCOTT LAW FIRM, P.A. 

BY:·' ~, 
t nt for: 

Ronald C. ott, se Bar #4996 
Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC Bar #15661 
Angelia J. Grant, SC Bar #78334 
Sara J. Volk, se Bar #74822 
ATTORNEYS FOR THE PLAINTIFF 

.2712 Middleburg Drive, Suite 200 
Columbia, SC 29204 
(803) 252-3340 
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.' STATE OF SOUTH CA.A 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and Half 
Mile Lake Homeowner's Association, Inc., 

DEFENDANT(S). 

100268.00125 

IN THE Cee- OF COMMON PLEAS 

CASE NO. 201 O-CP-23-1622 

CERTIFICATE OF SERVICE BY MAIL 

I, Courtney Geanetta, an employee of the law office of Scott Law Office, P.A., attorneys for the 

Plaintiff, do hereby certify that I have mailed a copy of.the Notice of Hearing, which is attached hereto and 

incorporated herein by.reference; dated June 21, 2010, and in connection with the above-referenced 

case, by mailing a copy of the same by United States mail, postage prepaid, to each of the Addresses, 

listed on the Notice of Hearing and in separate envelopes, at each of their respective addresses shown 

,thereon, this June 21,2010. 

/. 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS, 

Brian Adrian Tucker, Jessica C, Tucker, and 
Half Mile Lake Homeowner's Associatio!1, 
Inc, 

DEFENDANT(S), 

, 100268,00125 

, , 
['. 

, IN THE COURT OF COMMON PLEAS 

CASE NO, 2010-CP-23-1622 

RECORD OF HEARING 

DEFICIENCY DEMANDED 

Deficiency Demanded Against Brian Adrian 
Tucker 

" PLAINTIFf'S ", 
- 'EXHIBIT 
J~" 
f,'. <7hio", 

Greenville, South Carolina - July, 7,2010 at 2:00 p.m. 

PurStlant to the Order of Reference granted in the above'entitled case, a hearing was 

,:;":held. before The Honorable Charles S, Simmons, Jr. as Master in Equity for Greenville County 

on July 7, 2010, attended by counsel as follows: 

APPEARANCES: Ronald C. Scott 
andJo'r Elizabeth R. Polk 
and/or Brett F. Kline 
and/or AngeJia J. Grant 
and/or Sara J, Volk 
Attorneys for Plaintiff 

, RECORD OF HEARING BY: Barbara Barnes 

BY THE MASTER IN EQUITY: Mr. Ronald C. Scott and/or Elizabeth R. Polk and/or 

Brett F, Kline and/or Angelia J. Grant and/or Sara J. Volk, attorneys for the Plaintiff, calls 

attention to the 'filing of the original Summons and Complaint in the office of the Clerk of Court 

for Greenville County on March 1, 2010. 

Also calls attention to the affidavit showing service of copy of the Summons and 

Complaint on each Defendant as follows: 

(a) Upon the Defendant, Brian ATucker, via personal seNice on March 9, 

2010, as evidenced by the Affidavit of Service filed herein. 



(b) Upon the Defendant, Jessica C.Tucker, via. service on Brian Adrian 

Tucker, said Defendant's Husband, a person of discretion residing at the residence of said . . 

Defendant, as evidenced by the Affidavit of Service filed herein. 

(c) Upon the Defendant, Half Mile Lake Homeowner's Association, Inc., via 

s€Nice on Tom Berg, The President, said Defendant's, a person authorized to accept service, 

on March 9, 2010; as evidenced by the Affidavit of Service filed herein. 

Also calls attention to the filing of the notice of pendency of the within act,ion in the office 

of (he Clerk of Court for GreenviHe COUlJty .on March 1, 2010; 

Also calls attention to the affidavit filed herein showing the Defendant(s), Brian Adrian 

Jucker, Jessica C. Tucker, and Half Mile Lake Homeowner's AssociatiolJ, Inc., are in default; 

Also calls attention to the affidavit filed herein showing that the individual Defendants 

who are in default are not in the Military Service of the United, States of America, as 

contemplated under The .Servicemembers' Civil Relief Act of 2003 and any amendments 

. thereto; 

Also calls attention to the Order of 'Reference filed April 20, 2010, wherein the above 

entitled case was referred to The Honorable Charles B. Simmons, Jr:as -Master in Equity, to 

take the testimony and other evidence offered with authority to enter a final judgment in this 

cause. 

WHEREUPON, RONALD C. SCOTT ANDIOR ELIZABETH R. POLK ANDIOR BRETT 

F. KLINE ANDIOR ANGELIA J. GRANT ANDIOR SARAJ. YOLK, DO HEREIN, REPORT AS 

FOLLOWS: 

I am an attorney for the Plaintiff in this action and report to the best of my knowledge, 

information and belief as follows: 

Plaintiff has complied with the Administrative Order of the South Carolina Supreme 

Court (2009-05-22-01) issued by Chief Justice Jean H. Toal. dated May 22, 2009, and has 

shown that the servi,cer for the mortgage loan described in this foreclosure actionis participating 

. in the Home Affordable Modification Program (HMP), but the HMP process 'as sp~cifie-d by U.S. 
,. . ~ . ", .. 

Treasury Department's Supplemental Directive 09-01 has been .completed without resLlIting in a 

modification because the borrower{s). failed to respond .to the servicer's inquirY within 30 days 

as set forth in the applicable guidelines ... 

From the business records In my possession and from examination of therecorc;ls in the 
. ,. '," 

office ~f 'the Clerk of Court/Register of Deeds for Greenville County, I found that on May 14, 
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2007, Brian Adrian Tucker gave a certain promissory note unto Hanover Mo·rtgage Company in 

the principal amount of $155000.00, together with interest thereon from the date thereof at the 

rate, of 7.0% percent per annum, said principal and interest being payable in monthly 

installments of $1031,22, commencing on July 1, 2007. 

I offer a copy of the original note in evidence. 

NOTE IDENTIFIED, OFFERED AND RECE,lVED 

IN EVIDENCE AS EXHIBIT A. 

I call attention to the provisions of the note with reference to default. 

I also call the Court's attention to the provisions in the note witb reference to payment of 

collection costs and attorney's fee. 

On the same date, May 14, 2007, Brian Adrian Tucker and Jessica C. Tucker gave a 

'certain written mortgage unto Mortgage Electronic Registration' Systems, Inc., solely as 

'~ominee for Hanover Mortgage Company, which mortgage contains the same terms and 

provisions as the note just offered in evidence, and conveyed by way of mortgage the identical 
>-,' 

;;;;/ ··::f:.;~f~pert~ de~crjbed i~ the Complaint in this action, which property is situate in Greenville County, 

South Cardli'na, 

.>-' Thereafter, on May 16, 2007, the mortgage was recorded in the office of the Register of 

" Deeds/Clerk of Court for Greenville County, South Carolina, in Book 4778 at Page 1647. 

Upon information and belief, this mortgage constitutes a first lien on the mortgaged. 

\.: 'I'lremises a~d a purchase money lien as may apply under state law as well as the After Acquired. 
, , 

' .. Property Doctrine. Plai,ritiff would further aJlege and: avail itself of the Purchase Money 

• M6r;t9§1ge Doctrine as may apply to the facts of this action . 

. I offer a copy of the original mortgage in evidence. 

MORTGAGE IDENTIFIED, OFFERED AND . -.. . '" 

RECEIVED IN EVIDENCE AS. EXHIBIT B., -

Thereafter, said Note and Mortgage by' assignment were assigned; to Chase Home 

Finance, LLC dated March 8, 2010 and recorded March 16, 2010 in Bopk 5073 at Page. 1352 in 
".. .. 

the ROD Office·for Greenville County, South Carolina. 

I' offer a copy' of the assignment in evidence. 

ASSIGNMENT IDENTIFIED, q~FEI3ED AND '. . '.- ,~ "~'. 

RECEIVED !N EVIDENCE AS EXHIBIT-C. 

Upon information and belief, the Defendants below named claim or may claim a 
~ '" ~ ~'. . 

SUbordinate lien or junior interest upon or interest in the. subject property,. and in. the event 'there 

3 
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is a sLir~lus from the sale of the' subject property ,the validity, priority and amount of any such 

lien claim will be determined ata hearing sUbs'equent to the sale, in accordance with the Circuit 

Court Rules 53 and/or 71. The subject Defendant are further made a party due to the similarity 
, , 

in riame(s) to the primary defendants against whom they claim or may claim a lien and in order 

to clear title to this property as follows: 

(a) That the Defendant, Half Mile Lake Homeowner's Association, Inc., by 

virtue of any lien or enforceable assessments against the subject property. 

'Upon examination of the records in said Clerk of CourURegister of Deeds office, it 

appeared there were no persons other than the parties to, this action having any liens or claims 

against the subject property as of the date of filing of the' notice of pendency of this action. 

Pursuant to and in reliance thereon to the business records of the Plaintiff, we -report that 

!here is due and owing on the Plaintiff's note and mortgage as of. October 1, 2008, the principal 

sum of $153,014.40, together with interest thereon from September 1,2009 at the rate of 7.0% 
- , . -

perannun: (in the amountof.$19;842.1.8 to date) plus escrow advances and attorney fees and 
, , 

- costs. The Defendant(s) were req~iredto pay_,certain funds monthly into an escrow account to 

defray the costs of taxes and insurance. Pursuant to the business records 'of th~ Plaintiff, this 

amount is likewise in default and there exists a deficit in this account at the present time of . . 

$6,821.09. Pursuant to the business records of the Plaintiff, the Plaintiff has computed the total 

late charges from the date oJ defa'ult through July 7, 2010" and has determined this amount to 

be $ 892.02. Pursuant to the business records of the Plaintiff, the Plaintiff has computed the 

total Property Inspection' Fee to be $98.00, Bad Check Fee to be $25.00, and Suspense 

Bal~nce from th~ date of default and has determined this amount to be ($-1,192.52). At this 

time the Plaintiff would respectfully direct the Court's Attention to the provisions of the Mortgage 

Note and Mortgage regarding the assessment of attorney's fees and costs and would show that, 

it has exp~~ded"the sum bf'$ 823'.76 by way of filing fees and service costs on the judicial 
j ~ • • • 

collection of thi,s note and mortgage debt prior to the hearing. The Plaintiff has, pursuant to its 

business' rec;rds,' calculated a total' debt in the amount·of $184, 118.93-through July 7, 201.0 . '. " , 

induding 'pr6p~r attOr~ey fees ~nd costs. " '," 

.: ,,'. iciff~r a'c~py 6f the Affidavit of Indebtedness and Letter of Authorization ine~idenc~. .' 

" AFFIDAVIT OF INDEBTEDNESS IDE~T1FIEo." OFFERED 

AND RECEIVED INTO EVIDENCE AS EXHIBIT D 

With respect to -attorriey fees' and ,in vie-w of the potential,financial liabilities ,an~!ikely 

continuing professional obligations inherent in judicially prosecuting a real.property mortgage 
, . , 

4 



credit matter, the attendant professional duties and responsibilities, and the size of the 

mortgage debt and consistent with similar case proceedings before this Honorable Court, we, 

. based on such past judicial experiences, respectfully submit to this Court for its consideration 

and approval a reasonable attorney's fee for this matter in the amount of $3,825.00, More 

particularly and in judicial conformity and complia0ce with the laws of this state in the awarding 

of attorney fees,. this trial court must consider only six (6) factors as follows: (1) the nature, 

extent and difficulty of the legal service rendered; (2) the time and labor necessarily devoted to 

the case; (3) the professional standing of counsel; (4) the contingency of compensation; (5) the 

fee customarily charged in the locality for similar legal services; and (6) the beneficial results 

obtained. Baron Data Systems v, Later, 297 S.C. 382, 377 S. E.2d 296 (S. C. 1989). The 

attorney fee award by this Court is als.o consistent with and pursuant to the common laws of tllis 

jurisdiction wherein our appel/ate courts have repeatedly held that any contract for attorney fees 

th~t may exist or exists between the lawyer and the client (in addition to not being one of the six 
" ~, " . . 

(6)pee review factors) is specifically not binding on the trial court the determination of the 
idJ ":·' .. ~,~1,~: . 

. -~t,· re'asonable~ess of the attorney fee. Jackson v. Speed, 326 S.C. 289, 486 S.E.2d 750(1997); 

.~: Rice v, Mulfimedia, Inc., 318 S.C. 95, 4.56S.E.2d 381" ~1995); and Williani~o~"v. Mi'ddl~to~, 374' 
~~'S.C. 419,649 S.E.2d 57 (Ct. App. 2007). Total representation of the Plaintiff's interests in this 

. matter have' bee'\'\' undertaken (including' among many duties the researching of the referr~I'file . 

;:,to serving as custodian of the loan documents to the filing of all pleadings and legally required 

J,:doct:lments with the court) by. the Scott Law Firm, PA, . As to the Scott Law Firm, P.A. and its 

.: pr.ofessional standing, counsel for the' Plaintiff is .regionally and nationally recognized for its 
/ . 

;; .. professional expertise in mortgage: default credit'· matters as evidenced by its listing in BEST 

,LAVYYERS IN AMERICA ™ and Martindale-Hubbell Registrv of Pre-Eminent Lawyers.in this field of 

... Iaw. 

The Scott law Firm, P.A., was engaged by the Plaintiff to foreclose the mortgage as 

expeditiously as possible, given the detriment to Plaintiff's equity position as a direct result of 

increasing losses from the accrual of interest and related adverse. economic conditions such as .' 
• 4 :' 

depreciation or possible damage to the collateralized property. Upon receipt pf the case file, 

the title was examined to identify all parties having or claiming an interest in the subject real 

estate as well as being researched for salient legal questions and issues. Various attorneys as 

well as experienced paralegal st~ff have been responsible for (and expended extensive 

professional time) in the preparation of the following pleadings and other docu;ments:' 

1 .. Lis Pendens 'and any amendment thereto 

5, 
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2. Summons and Complaint and any amendment thereto 
3. Affidavits and proposed Order of Publication 
4. Affidavit of Default 
5. Consent(s) to Order of Reference 
6. Order of Reference 
7. Notice of Hearing. 
8. Proposed Judgment of Foreclosure and Sale 
9. Record of Hearing 
10. Notice of Sale 
11. Other documents as applicable pertaining to service and finalization of the action 

Future responsibilities include forwarding copies of the Decree to appearing defendants, 

obtaining bidding instructions 'from Plaintiff or its designee, representing Plaintiff at the sale or 

arranging for such representation, preparing an Order of Sale or Report .0nSale and 

Disbursements and Order Confirming Sale, and preparing the Foreclosure Deed and any other 

documents necessary in this particular action. 

In addition to the time expended to date in ,prosecution oLthis action, we anticipate 

expending several hours ,of professional timE) after the hearing, Moreover, depending upon the 
-, . . " . . -

interest shown by defendants, third parties, or counsel for either and 'the inherent'negotiations 

required thereby, other time may also be committed to the completion of the case. JWisdiction 

over the fee award shall be reserved as granted in the Order of Reference with the right to re­

visit the question of attorney fees should the action proceed in an unexpected way and/or to 

facilitate the assessment and payment of any such current or adqitional professional 

compensation. 

Furthermore, this fee proposal is in line and consistent with the fee customarily charged 

by counsel with similar experience in this particular locality. Also, the Plaintiff's attorneys have 

achieved the beneficial result of a reasonably pr6mptforeciosure of the mortgage for the 

Plaintiff under the existing legal circumstances. Finally, counsel for the Plaintiff is informed and­

believes that, to the best of his/her/their knowledge, the foregoing information is germane, 

reliable, and consistent with these profeSSional matters as decided by the Appellate Courts of 

South Carolina as the same are more particularly set forth in BB& T of South Carolina v, 

Fleming, 360 S.C. 341, 601 S.E.2d 540 (2004) and Rowell v. Whisnant, 360 S.C. 181, 600 

S.E.2d 96 (Ct. App, 2004). 

Demand was made upon the Defendants, Brian Adrian Tucker and Jessica C. Tucker, 

but payment has not been received and the Plaintiff does herein accelerate the entire amount 

due and owing under its Note and Mortgage. 

6 
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By the Complaint,. the Plaintiff specifically demanded the right to a personal or deficiency 

judgment against Brian Adrian Tucker. 

.... ~. -.;., 

. . ,:," ~ ~ . 

SCOTT LAW FIRM, P.A. 

BY:~ 
Ronald C. Scott, SC Bar #4996 
Elizabeth R. Polk, SC Bar #11673 
Brett F. Kline, SC Bar #15661 
Angelia.J. Grant, SC Bar #78334 
Sara J. Volk, SC Bar #74822 
ATTORNEYS FOR THE PLAINTIFF 
2712 Middleburg Drive, Suite 200 
Columbia, SC 29204 

. (803) 252-3340 

All taxes have been paid through the year 2009. 

There are· no paving or other special assessm'ents against this property ... 

7 
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STATE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23·1622 

Chase Home Finance, LLC, 

PLAINTIFF, 

VS. , .... 

; "/:;r;~;;;.~: >:, 
Brian Adrian Tucker, Jessica C. Tucker, and "i .. 

Half Mile Lake Homeowner's Association, Inc., '''(';;, 

, DEFENDANTS. 
. .--.. :;: 

FOR VALUABLE CONSIDERATION, receipt whereof is hereby acknowledged, 'the 

'Plaintiff, by and through its undersigned counsel, does hereby assign their successful. bid in the 
"'J '''("~,~~ .• ,,~~,,. :'~~"" ... - ··~':''''IJ.'..I .\ 1:"",' .... , ... ~: " . 

foregoing foreclosure actio'n unto Fannie Mae ~ikJa FederalNational Mortgage Association, 

organized and existing under the laws of the United States of America, International 

Plaza II; 14221 Dallas Parkway, Suite 100, Dallas, TX 75254, and does hereby direct The 

Honorable Charles B. Simmons, Jr., as Master in Equity for Greenville County to execute 

his/her deed to the subject premises unto said assignee. 

.. , I 

seon LAW FIR::Z ... 
By@Q) " 
Ronald C. Scott, SC'Bar #4996 
Elizabeth R. Polk, se Bar #11673 
Brett F. Kline, SC Bar #15661 
Ange/ia J. Grant, SC Bar #78334-
Sara J. Valk, se Bar #74822' 
Douglas E. Thomas, SC Bar #76864 
ATTORNEYS FOR THE PLAINTIFF 

, 2712 Middleburg Drive, Suite 200 
Columbia, SC 29204 
(803) 252-3340 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE 7.DJ I H?R J 0) hi'! 9: 39 Case No. 2010-CP-23-1622 

Chase Home Finance, LLC, 

PLAINTIFF, 
vs. ) 

) 
Brian Adrian Tucker, Jessica C. Tucker, ) 
And Half Mile Lake Homeowner's ) 
Association, Inc. ) 

) 
DEFENDANTS. ) 

------------------------~) 
~t. 1 

. PERSONALLY appeared before me the undersigned who, after being duly sworn, 
. ~~p6sesandstates as follows: . 

... .. :'::._.1: "I am Brian A. Tucker.who is a Defendant in the above-case. I never received Service 
~. ' of Process for the Foreciosure action above, ~ither pe~sonally or by man. ' 

. '. l. 2. I did receive an Eviction Service of Process from the Greenville County Sheriff's 
:1" 

. Department on March 22,2011. 
" . 3.' This Eviction was the first Service of Process that my wife arid I had received in this 

Foreclosure action: My Wife and I have no place to move to and are destitute if 

....,:,. 

';' forced to leave our home. 
4.' Further, my wife and'! had been in non-stop negotiations all the way into August . 

• ' 2010 when we attended a special Chase Home l'inance sponsored event and were 
. guaranteed by the. Chase representative who serviced us that there would be no 

foreclosure because Chase had approved our modification. We were specifically 
. instructed not to make any further payments until we were notified by Chase of the 
payment amount to be received under a new modification agreement. 

FURTHER, AFFIANT SAITH NOT. 

otary Public for Sou arOli~ 
My Commission Expires: /~~bc . 
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STATE OF SOUTH CAROLINA ) 
) 

IN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE 7.011 1~i\9 30 M1 9C¥,e No. 2010-CP-23-J622 

Chase Home Finance, LLC, 
f J\:1,~;. ~ \ll:~"i~: :9' . 

PLAINTIFF, ) AFFIDAVIT OF JESSICA C. TUCKER 
vs. ) 

) 
·Brian Adrian Tucker, Jessica C. Tucker, 
And Half Mile Lake Homeowner's 

) 
) 

Association, Inc. 

DEFENDANTS. 

) 
) 
) 
) 

PERSONALL Y appeared before me the undersigned who, after being duly sworn, 
deposes and states as follows: , 

1. . I am Jessica.C. Tucker who is a Defendant in the above~case .. ,Jneverreceiyed , , 
Service of Process for the Foreclosure action above, either personally or by mail. 

2. I did receive an Eviction Service of Process from the Greenville County Sheriffs 
Department on March 22, 2011. 

3. This Eviction was the first Service of Process that my husband and I had received in 
this ForeclosUre action. ~y husband and I have no place to move to and are destitute 
if forced to leave our home. 

4. Further, mihusband and I had been fu non-stop negotiations all the way into August 
2010 when we attended a special Chase Home Finance sponsored event and were 
guaranteed by the Chase representative who serviced us that there would be no 
foreClosure because Chase had approv~d o,ur modification. We were specifically. 
inStructed not to make any further paymen~s·until we were Ilotified by.Chase ofthe . 
payment amount to be received under a new modification agreement. .. 

FURTHER, AFFIANT SAITHNOT. 

~'D1([/l C' J11(/IM...--
JE leA C. TUCKER . . ... 

otary Public for S c~ 
My Commission Expires: 4L# 
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STATE OF SOUTH CAROLINA 

COUt-JTY OF GREENVILLE 

JPMorgan Chase Bank, NA, 

PLAINTIFF, 

VS. 

Brian Adrian Tucker, Jessica C. Tucker, and 
Half Mile Lake Homeowner's Association, Inc. 

DEFENDANT(S). 

(SLF No.1 00268.00125) 

SJ ATE OF (J ~,\ ID 

COUNTY 

IN THE COURT OF COMMON PLEAS 

CASE NO. 2010-CP-23-1622 

AFFIDAVIT 

• '. '; •• '~ ... __ "r- ... :' ."" • 

,,". . , Kathleen M. Kahle ________ , being first duly sworn on oath, deposes and states as follows: 

~, . 

'. :1 

1. lam authorized to execute this affidavit on behalf of JPMorgan Chase Bank, 

National Association ("Chase"). The statements made in this Affidavit are based on my 

p~'r~ona'l knowledge . . ' ~ .. 

2. " In my capacity as Vice President , I have access to Chase's business 

" records, including the business records for and relating to the loan of Brian Adrian Tucker . 

. TI~;ese records include the historic records of Chase Home Finance LLC, which merged with 

Chase effective May 1, 2011, I make this affidavit based upon my review of those records 

relating to the Borrower's loan and from my own personal knowledge of how they" are kept and 

. maintained. The loan records for the Borrower are maintained by Chase has in the cours'e of its 

regularly conducted business activities. 

3. I have reviewed the exhibits attached to the memorandum in oppositio~ to the 
, . 

motion to vacate, and the payment history and Loan Workout Agreement are true and accurate '" 

copies of thecol11puter business records held by Chase, 
-'_. -~, .. 

4. From these records. it appears that Brian Aclrian Tucker executed a Loan 

Workout Agreement on June 15, 2009 and pursuant to that agreement was required 10' m8ke' . 

trial period payments on June 1, 2009; July 1, 2009. and August 1, 2009. 

-1:5:5'-



.. 5. It also appears from these business records that Mr. Tucker paid $1,192.52 on 

June 16, 2009 and $1,192.77 on August 29,2009. No other payments were made and the 

account shows Mr. Tucker as due for the October 2008 payment. 

Subscrib.ff and swo~rn to before me 
this d{) day of _ , 2011, by 

Kathleen M. Kahl .. 

By: I~ (Y\. tU.vu.­
AFFIANT Kathleen M. Kahle 

VIce President 

,() l~~J .. ~ --2..~~::"";::'~.;,,-'-~~~:.L~";":"' ___ ' Notary Public stateor ' 
My Commission eXPires:, ~ I J...~ IS 

Personally Known V OR 
Produced Identification - . 

Type of Identification Produced: 

. .: ~,' , ... :.: . '.; 

. " 

, " 
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CHASE 0 
Homeownership Preservation Office 
3415 Vision Drive -
OH4-7305 
Columbus, OH 43219 

BRIAN TUCKER 
103 HALF MILE PL 
GREENVILLE SC 29609-1500 4768 

111"1"11111111111111111111111111111111111111111111111111II1I1 II 

Dear Brian, 

; DEFENDANT'S 
EXHIBIT 

I 

August16,2010 

More and more Americans are struggling to keep up with their mortgage payments. If you are 
experiencing financial difficulty, you have a variety of options that might help you get back on track, and keep 
you out ?flOreclosure . 

. /-

_ AS th~~enclos~d flyer explains, you have an opportunity.to meet in person with specialists from Chase, 
your lender, at a local event. We:1I walk through the options available; and work out th~ bestsolution to 'your 
current needs. This event is just one part of Chase's overall efforts to help our valued customers who are 
struggling-in these challenging economic times. We're working with partners across the country - HUD 

'-: -approved::non-profit counseling agents and local community leaders - to provide free foreclosure prevention 
assistance to homeowners who need help. 

i When you come to the event, -please bring -a short letter. explaining why you need assistance at this 
, time; and'include how long you believe you will not be able to make your monthly payments: Also, 

-\-.;..please ,bring the documentation'listed on the back'of this letter. With this information in hand, we'll be 
,,,·able tQ help you faster. 

If you are struggling, it's easy to start to feel as if you simply have no way out... but it doesn't have to be 
that way. You have options and you have a chance to get the help you need. Please join us at this upcoming 

l event, and let's work together to help you through these challenging times. The enclosed flyer has all the 
details you need. 

Sincerely, 

Home Preservation Office 

Can't Make This Event? You Do Have Other Options ... 

If you are experiencing financial difficulty, we have a variety of options that might help you keep your monthly 
payments up to date, and keep you out of foreclosure - but we need to talk to you to as quickly as possible. 
Call us today at 1-866·326·0086 - the sooner you contact us the more options you'll have. 
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CHASE 0 
P.O. Box 469030 
Glendale, CO 80246 

THIS IS YOUR SECOND NOTICE. 
TIME IS RUNNING OUT. 

R 0-746-49751-0016868-004·2-000-000-000-000 

BRIAN ADRIAN TUCKER 
103 HALF MILE PL 
GREENVILLE SC 29609-1500 

Chase may be able to lower your 
monthly mortgage 

payments. 
BUT YOU MUST CALL US 

IMMEDIATELY. 

August 20, 2010 

Dear Brian Adrian Tucker: 

We sent you a letter abouHour weeks ago explaining that.we may, be, 
able to help make your mortgage more affordable if you are having H.er~'.s what !l14st, happen 

c' diffi~ul~y.making your payments. Time is running out, but you. could still '. '.' "~"'n" oW'for'u.s 'to lower:y" our 
.. be eligible to take advantage of the Home Affordable Modification 

Program C'HAMP',), part of a federal initiative to help homeowners - if mortgage payments ... 
you contact us immediately. 
We're ready, rtght now, to work with you to lower your mortgage 1. Contact Chase 
payments. You will not pay any fees for a modification, but you immediately 
. must call now to take advantage of this opportunity. We cannot 
make these changes to your account automatically. you must call 1-866·550·5705. 
1-866-550-5705 as soon as possible. 

After you call: 
• We will send you a Modification Information packet. 
• The packet will include some forms for you to fill out, a.Iid a short 

list of documentation you'll need to provide - like tax and income 
documentation, and information about any financial hardship you 

;. are experiencing .. ". ' . , 
You will nee'(j to complete, sign and return the information as soon' 
as possible so we can begin the evaluation process. 

Once we receive all of your documentation we'll determine if you are 
eligibJ~ for the. HAMP program., If you are. we'll send you a letter with 
details about your new, affordable mortgage payment - and you will start 
paying that new amount during a trial period. If you make those trial 
payments on time and fulfill all the other program conditions. we will offer 
you a permanent modifica!ion to keep your payments low. ' 
A modification may involve some or all of the following: bringing your 
account current, reducing the interest rate, extending the term, and/or 
delaying your repayment of a portion ofthe principal until the end of the 
loan. 
THIS IS YOUR LAST NOTICE REGARDING THE HAMP PROGRAM. 
We are here to help., but you must contact us now. If we do not hear from 
you within seven (T) days from the date of this letter, we will proceed with 
other collection efforts, including foreclosure. Even if you do not qualify' 
for the program; we can still work with you on other options to help you' 
keep your home or avoid a foreclosure. But remember - all of the 
available options depend on you calling us now. 

Sincerel~! , ,_ ... .._ _ . _ .... .- . ~. • "., ,. _ ... ]» ~ • 

Chase Homeowners Assistance Department -158-

2. You will receive a 
. Modification 
Information packet in 
the mall. 

3.' You must complete, ' 
sign and return the 
packet immediately. 

We must receive the required 
, documentation BEFORE we can 
review your account to see if we 
can lower your payments. 

. Don't wait· call us tQday! 

Account: 1991455545 '. 
Property Address: 
103 HALF MILE PL 
GREENVILLE SC 29609·1'500 
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~ (). 746-49751-001686B-004-3-00G-OOG-OOO-OOO 

1M PORTANT NOTE: IF YOUR HOME IS ALREADY IN FORECLOSURE: YOU MUST PROVIDE US ALL 
OF THE DOCUMENTS REQUIRED TO EVALUATE YOU FOR THE HAMP PROGRAM AT LEAST SEVEN 
(7) BUSINESS DAYS BEFORE A FORECLOSURE SALE OR YOU WILL LOSE YOUR ELIGIBIL TV FOR 
A MODIFICATION. 

Chase is attempting to collect a debt, and any information obtained will be used for that purpose. 

We may report information about your account to credit bureaus. Late payments, missed payments, or other 
defaulfs':on your account may be reflected in your credit report. .. . 

~~:t~. . . 
If youi:a~e repre,sented by an attorney, please refer this letter to your· attorney and ,provide us with. the " 
attorneys name,'address, and telephone number. " , 

To the>· extent 'your original obligation was discharged, or is subject to an automatic stay of. 
bankruptcy under Title 11 of the United States Code" this' notice l. is for compliance, and/or 
informational purposes only, and_ does,. not constitute an attempt to collect a debt or to impose 
personal liability for such obligation. ' 

FOR;:CALtFORNIA CUSToMERS ONLY: " For.~Califomia customers, the state R~senthal Fair Debt 
;.; Co/lecti,onPractices Act and the,federal Fair.Debt Collection Practices Act require that, except under unusual 
("''-'circum§tances,collectors may.not contactl,you,.before a,a.m. or after 9 p.m. They may not harass you by 
:- 'using,-threats of-violence or arrest or by using obscene laflguage. Collectors may not use false or misleading 

statements or call you at work. if they know or have reason to know that you may not receive personal calls at 
work.: For the most part, collectors may not tell another person, other than your attorney or'spouse, about 
your debt. Collectors may contact another 'person to confirm your location or enforce a judgment. For more 

, information about debt collection activities, you may contact the Federal Trade Commission at (877) 
FTC-HELP orwww.ftc.gov: < 

Beware of Foreclosure Rescue Scams. Help is free! 

• There is never a fee to get assistance or information about the Making Home Affordable , 

• 

• 

• 

Program' from your lender or a HUD-approved housing counselor (for a HUD-approved 
counselor, visit: http://www.hud.gov/officeslhsg/sfhlhcclhcs.cfm). ' .. ', . , 

Beware of any person or organization that asks you to pay a fee in exchange for housing 
counseling services. or modification of a delinquent loan. 

Beware of anyone who says they can ·save" your home if you sign or transfer over the deed 
to your house. Do not sign over the deed to your property to any organization or individual 
unless you are working directly with your mortgage cqmpany to forgive your debt. 

, ' 

Nevermake your mortgage payments to anyone other than your mortgage company without 
their approval. 
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PO Box 469030 
. ' . Glendale, CO 80246 

SHIP BRIAN ADRIAN TUCKER 
TO: . 103 HALF MILE PL . 
. GREENVILLE SC 29609·1500 

. SC 296 0-02, 
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~PS NEXT DAY AIR SAVER· 
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Google maps 

~ DEFENDANT'S 1 EXH1BlT 
! ;., 

iil '1 / /I 

"'" "-""', ';-'.1""" ...... .11 ........... "", 10,.1 ....... 4..../VV./ -" ...... c;, ... - '" ... -0- ...... _-

To see all the details that are visible on the 
screen, use the "Print" link next to the map. 

. ....161-
http://maps.google.com/maps?hl=en&tab=wl 7/28/2011 



, 
Continue to follow Howlong Ave 

4. Take the 3rd right onto Waters Edge Dr 

5. Take the 2nd left ontoWieuca Ct 
Destination will be on the left 

7Wieuca Ct 
Greenville, SC 29609 

"&''''\..&.'''_ '"':~) :-:-- ... __ ...... , ......... _, --" _J ........... -- -0- . .. , 

. ... -.. _. _. '. . ...... _. -'.- .... ". ." '-... "-_.- _." .... -- ._.. 0.3 mi 

466 ft 

210 It 

These directions are for planning purposes only. You may find that construction projects, traffic, weather, or other events may cause 
conditions to differ from the map results, and you should plan your route accordingly. You must obey all signs or notices regarding your 
route. 

Map data ©2011 Google 

Report a problem 

" ," "~ " ""', 
1',' .• ,; . . "'«-',,,:-. ' 

http://maps.google.com!maps?hl=en&tab=wl' . '.-162.,.." 
7/2~V2011 
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Save trees. Go green! 
Download Google Maps on your 
phone at google,com/gmm 

~ 

. " 
©2011 Google - Map data ©2011Go,p~f~ 
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Michele 

To: 
Cc: 
Subject: 

March 7, 2012 

Dear Judge Simmons: 

. Simmons, Judge Charles 
rons@scottlaw,com; Priti M, Patel 
Chase VS, Tucker (CP Case No, 2010-23-1622) 

I strenuously object to the Order of Eviction requested by plaintiffs counsel. 

A hearing was held on August 9,2011 wherein the defendants Brian and Jessica Tucker asserted the,lack of service of 
process. Overwhelming evidence was presented at that hearing by way of testimony of both the Tuckers and the 
uncontroverted fact that the Tucker's dogs made no sound at the purported knocking o,n the door twice; which 
according to testimony would have caused an explosion of barking activity. The process server asserted that he heard 
no such barking noise and from this it is clear he had served the wrong home. 

Further the process server asserted that the man that he served looked like he had just gotten out of bed at 
approximately 9:05 a.m. We know from both testimonies of the Tuckers that they were wide awake and ready to leave 
their home for the respective jobs at this time of themorning.,:Again"the se,rvicer:s testimony refutes what had, to be 
reality. . . ' 

\ ,~ 

Your Honor knows from the testimony that Mr. Tucker instantly goes to both his father and his wife with any and all 
serious issues. If he had been served a foreclosure paper inside his own home and failed to immediately te/l both his 
wife and father, but supposedly hid or threw away the service of process, then this is totally outside his own proven 
reaction to serious issues. 

Mr. Tucker's father, Clint Tucker, was present and ready to testify about his son's behavior when emotional and 
substantial matters existed and that the father would have been told of such mental conditions on the part of the son 
again giving credence to the argument that the son never received service of process. Importantly, the Court also 
should remember that the street name of the Tucker's home is nearly identical to another street name in their 
neighborhood only blocks away. 

Sue Berkowitz, Director of SC Appleseed legal Justice Center was present to testify concerning the behavior of plaintiff 
Chase as having a standard business practice wherein they will lead individuals to believe that legitimate modifications 
are underway when, in fact, they are not. The Court only allowed approximately thirty (30) minutes for all ofthis 
testimony and while Mr. Clint Tucker's testimony was admitted, if memory serves me correctly,' Ms. Berkowitz's 
testimony was not allowed due to time constraint. 

In addition, defendants would remind the Court of the extraordinary and outrageous conduct of plaintiff Chase in luring 
the Tuckers into a modification promise made, in person, at a Modification Event held by Chase in August of 2010 where 
they were absolutely promised a modification., Even though Justice Toal's Orders concerning these issues apparently fall 
outside the time frame, we would implore the Court to consider that this Court is a Court of Equity. How can it possibly 
be equitable and fair that the plaintiff Chase promised and assured the Tuckers a modification and, at the same time, 
foreclosed on their property contrary to those promises? 

Your Honor issued a Letter Order pursuant to a teleconference held on August 26,2011 which gave instructions for 
serious negotiation. The defendants strenuously contend that they are totally able to make payments a'nd that the 

. modification attempt rejected by plaintiff, in an email dated February 24,2012 referencing Matt Rivers, Director of SC 
Help which offered $20,000 to assist in the catch up arrangements, was based on plaintiff's calculations of only nine (9) 

-164-



mQn~hs of defendants' income. This was a glaring miscalculation that further advances defendants' argument of the 
intentional acts on the part of the plaintiff reflecting their previous action in August 2010 wherein the Tuckers were 
intentionally misled at Chase's McAllister Square Modification Event held here in Greenville, Sc. 

Hence, we would ask on ground of lack of personal jurisdiction, as well as equitable 'considerations of unclean hands 
together with all other equitable remedies available to the Court that the Court rule based on the hearing evidence of 
August 9,2011, that the lawsuit be voided as a matter of law. 

Defendants' counsel will accept service of process of a new lawsuit and further, to expedite the legal proceedings, will 
promise an Answer within ten (10) days of service, 

The defendants are asking for a specific decision on the August 9,2011 hearing. Defendants need time to appeal this 

decision and WOUld, therefore, ask of the Master's Court a delay of an Order of Eviction until appeals have been satisfied 
and all other judicial issues concerning this case are resolved. 

Again, jf Your·Honor voids the plaintiff's lawsuit and the sale of the property then defendants will accept service of 

process on a new lawsuit by their attorney, David L. Thomas, undersigned, and further will respond within ten (10) days 
of such service of process . 

. Respectfully su~bmitted, 
David L. Thomas 
MOORE TAy(qR & THOMAS, PA ,,,,. 
23 Wade Ham'pton BlVd . 

.. Greenville, SC 29609 <,\ 
Telephone: (864) 271-6371 

Facsimile: (864) 271-1707 

2 
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S. JAHUE MOORE 

J. MARK. TAYLOR· 

DAVlD L. THOMAS 

C. VANCE STRICKLIN, JR. 

JAMES EDWARD BRADLEY 

SHEILA McNAIR ROBINSON 

ROBERT D. HAZEL 

CHRlSTIAN G. SI'RADlEYtt 

C. DAVID SAWYER. JR.t1 

WILLIAM H. EDWARDS 

STANLEY l. MYERS 

JANE H. DOWNEY·· 

R aC4li\EIVED 
~~\P & l'.!(O t:lIlIJJ_ 
~ \ MlR 1. 2 MELISSA K. MOORE 

o ~. EqultyruE MOORE, JR. 
~ ~ Mastel' til \\1LLIAM B. FORTINO 

R. NICHOLS "NICK" RILEY, JR. 

JONATHAN M. GOODE 

~~H1!D 1\'1 \')1" 

2} WADE HAMPTON BOULEVARD 
. GREENVILLE, soum CAROLrNA 29609 

TELEPHONE (864) 27H37 I 
FAX (864) 271-1707 

March 21,2012 

RETIRED: 
BILLY C. COLEMANtt 

ttSALUDA OFFICE: 

(864) 445-1S44 .,.. (866) 604-4544 

WEST COLUMBIA OFFICE; 

(8()3) 796-9160 

Honorable Charles B, Simmons, Jr. 
Greenville County Courthouse 
305 E. North Street 
Greenville, South Carolina 29601 

'. -0 
Re: 

.- . . " .. " .. - ~ - ~ .", .. 

Chase vs. Tucker, et al. 
C. A. No.: 2010-CP-23-1622 

Dear Judge Simmons: 

Relative to your Order being drawn, I want to make sure itaddresse$ the he~g issues of 
August 2011, heard by you. The salient matters were defendants assertion of lack ofJurisdi~tion 
because of lack of service of process on the defendants. 1 merely want to make sure the issues 
brought before the Court reflected in my motion and heard by you in August were, in fact, ruled upon 
in the Order now being prepared by Ms. Patel. Obviously, the contention concerning lack of service 
of process is the primary basis upon which we asked for the hearing and, second, the fact that the 
Modification. Event sponsored by the plaintiff was put forward in August of the same year promising 
a modification to the Tuckers and, in fact, asserting that such was already done. By lying to the 
·defendants about this moditication promise, the plaintifl~ at least, has unclean hands and, by such, 

. a foreclosure should be precluded. . 

, . These items we would expect to be ruled upon within the Order Ms. Patel is preparing. 
These are the items we most wish the Court of Appeals to hear. 

Very trulyyours, . ...:.,: ; 
MOORE" T.~YLOR &TlIO~S~ P~A. 

~~X,~ 
David L. Thomas 

·Fellow of the Amerkan Acado:my of Matrimonial Uwy,," 
"Cenified Special;"t in B~rs "BD.:.btor/Creditor Law 

ENTERED COMPUTER 



THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM GREENVILLE COUNTY 
Court of Conunon Pleas 

Charles B. Sinunons, Jr., Master-in-Equity 

Conunon Pleas Case No. 2010-CP-23-1622 
Appellate Case No. 2012-212447 

JP Morgan Chase Bank, National Association, ...................................... Respondent, 

v. 

Brian Adrian Tucker, Jessica C. Tucker, and Half Mile Lake Homeowner's 
Association, Inc., Defendants, 

.. ~ 

OfwhomI3rlan Adrian Tuck~r ~dJessica C. T~cker ~e ....... : ............... Appellants .. 

CERTIFICATE OF COUNSEL 

I certify that the Record on Appeal contains all material proposed to be 

in~luded by any of the parties and not any other material. 

Respectfully submitted, 

Harrison & Radeker, P.A. 
Post Office Box 50143 . 
Columbia, South Carolina 29250 
(803) 779-2211 

David L. Thomas 
Moore, Taylor & Thomas, P.A. 
23 Wade Hampton Boulevard 
Greenville, South Carolina 29609 
(864) 271-6371 
Attorneys for Appellants 
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cc: Priti Patel, Esq. 
Katherine Goode, Esq. 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 

Charles B. Simmons, Jr., Master-in-Equity 

Common Pleas Case No. 201O-CP-23-1622 
Appellate Case No. 2012-212447 

JP Morgan Chase Bank, National Association, ...................................... Respondent, 

v. 

Brian Adrian Tucker, Jessica C. Tucker, and Half Mile Lake Homeowner's 
Association, Inc., Defendants, 

Of whom Brian Adrian Tucker and Jessica C. Tucker are ....................... Appellants. 

PROOF OF SERVICE 

, I certify that I served the Record on Appeal on counsel for the Respondent by 

depositing a copy of it on the date shown below in the United States Mail, postage 

prepaid, addressed as follows: 

Hamilton Osborne, Jr., Esq. 
Haynsworth Sinkler Boyd, P.A. 
P.O. Box 11889 
Columbia, SC 29211 

J. Derrick Jackson, Esq. 
Tobias G. Ward, Jr. PA 
P.O. Box 6138 
Columbia, SC 29260 

Ronald C. Scott, Esq., Priti M. Patel, Esq., 
and Erica G. Lybrand, Esq. 
Scott Law Firm, PA 
P.O. Box 2065 
Columbia, SC 29202 
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DEC 0 7 2012 
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December 5, 2012 

Harrison & Radeker, P.A. 
Post Office Box 50143 
Columbia, South Carolina 29250 
(803) 779-2211 
Attorney for Appellant 


