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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE P U 27 CASE NO. 2010-CP-23-1622

101 #A

JP Morgan Chase Bank, National un
Association,’ ,
U TRE GE OO
PLAINTIFF,
ORDER DENYING DEFENDANT |
VS. TUCKERS’ RULE 60(b) MOTIONS
: AND ORDERING THAT THE

Brian Adrian Tucker, Jessica C. Tucker, and PROPERTY BE VACATED
Half Mile Lake Homeowner's Association,
Inc., ‘ '

DEFENDANT(S).

“" (10026800125) E‘N ;{;FC‘; /r“\i(%éa,) Ty

e

This matter came before me for a hearing on August 9, 2011 pursuant to the
Rule 60(b) motion of the Defendants Brian Adrian Tucker and Jessica C. Tucker
(“Tuckers”) to set aside the Judgment of Foreclosure and Sale and to stay eviction from

the property pending consideration of the motion. The Plaintiff, JP Morgan Chase,

Bank, NA (*Chase”) agreed to the stay pending consideration of the Motion. e

After considering the pleadings, memoranda, affidavits, arguments of counsel,
and testimony, ahd after requiring the parties to process a new loss mitigation
application, this court denies the Tuckers' motion and orders that the Tuckers vacate

the property within 30 days of this Order being served upon their counsel.

X

' The caption was previously amended by Order of this court to reflect that Chase Home Finance, LLC
merged into JP Morgan Chase Bank, National Association.

RECEIYED
MAY -1 2012



FACTUAL/PROCEDURAL BACKGROUND-

Chase commenced a foreclosure action on March 1, 2010. Personal service of
the Lis Pendens, Summons and Complaint was made on Brian Tucker on March 9,
2010 and service on Jessica ‘Tucker was made on this same date through Brian
Tucker.> More than 30 days elapsed since service of the Summons and Complaint on
the Defendants, and the Defendants failed to plead or otherwise defend as provided by
the rules, so Chase filed affidavits of default and submitted a proposed Order of
Reference which was duly signed and filed on Aprit 20, 2010.

A hearing .was scheduled before this court on July 7,-2010. Due notice of this

- hearing' was served on the Defendahts on’June 21, 2010 as shown by the Notice' of - - -

* Hearing with Certificate of Service on file with the court.  The Defendants failed to
appear at the hearing. This court received a Record of Hearing with supporting
documents, and executed a Judgment of Foreclosure and Sale dated July 7, 2010 and
filéd July 14, 2010.

| Pursuant to the terms of the Order, thé property was sold according to law on
| September 7, 2010, ‘with deficiency demanded. Notice of this sale was advertised
~ according to law in the Greenville News for the t'hree Fridays preceding the sale. Chase
was the successful bidder and on November 29, 2010, this court signed. the .deed®

~ which was filed with the Greenville County Register of Deeds on December 14, 2010. -

?The Tuckers dispute this and this was one of the grounds for their Rule 60(b) Motion. The court will
discuss the issue later in this Order.

*The Deed was to Fannie Mae pursuant to Chase’s request.




The Tuckers remain in possession of the property and on January 27, 2011,
Chase filed a form Motion and this court issued an Ejectment Order filed January 31,
2011.  On April 8, 2011, the Tuckers filed a Motion to stay ejectment. A hearing was
scheduled before me on these motions for May 9, 2011. On May 6, 2011, the Tuckers
fled a Motion to Vacate and Set Aside the default judgment pursuant to Rule 60(b).
- Chase objected to consideration of this Motion on May 9, 2011 without adequate prior
notice, so the court rescheduled the hearing for May 23, 2011. .

At the hearing on May 23, 2011, the Tuckers wanted to offer live testimony and .
raised the issue of service of the Summons and Complaint. This court decided that the

Tckers needed to refile their Motion to include this issue and ordered that Chase bring

.....

= .- its process server to the rescheduled hearing. - The hearing was rescheduled to- August . .

9, 2011. At this hearing, both Brian and Jessica Tucker testified and Chase presented ..
. the testimony of its process server, Terry Moore. |

- Subsequent to this hearing, on® August 26, 2011, this court held a telephone
‘status conference with»the parties’ counsel. At this conference, the court notified the -
parties that it was taking this matter under advisement, but ordered Chase to consider
the Tuckers for all available foreclosure alternatives and for the Tuckers to promvptly
apply for any programs for which they may be eligible.

Over the next several months, the parties proceeded down- this path with this
court's supervision. Ultimately, the court held two more status conferences with the

parties, one of which included a representative from SC Help. The fundamental

4 SC HELP is a South Carolina Not-For-Profit assisting South Carolina citizens in foreclosure.



problem, which the Tuckers could -not overcome, was the .combination of their limited
income and an arrearage dating back to October 2008 which exceeds $65,000.

The SC Help program illustrates the Tuckers’ problem. The Tuckers qualified for
$20,000 in funds from the SC Help program whicﬁ Chase could apply to their. arrearage;
however, to qualify, the Tuckers had to have a mortgage debt to income ratio of 31% or
less after application of the funds. In this case, because of the large arrearage, even
after applying the $20,000 from SC Help, the Tuckers mortgage debt to income ratios

would still exceed the guidelines.

LAW/ANALYSIS

3

' Theé mévant in a Rule 60(b) motion has the burden of presenting evidence

proviné the facts essential to entitle her to relief. BB&T v. Taylor, 369'S.C. 548, 552,

633 S.E.2d 501, 503 (2008).

In determining whether .to grant relief under Rule 60(b)(1), the c»o'urt' Amus‘t

consider the following factors: “(1) the promptness with which relief is sought; (2) the |

reasons for the failure to act promptly; (3) the existence of a meritorious defense; and

.(4) the prejudice to the other party.” Mictronics, Inc. v. S.C. Dep't of Revenue, 345

S.C. 506, 510-11, 548 S.E.2d 223, 226 (Ct.App.2001).

B3

In this case, each of these factors weigh against granting the Motion.
First, the Defendants have not acted promptly. As noted in the factual
background, the hearing in this case was held and judgment entered on July 7, 2010,

almost ten months prior to the Defendants filing their initial Rule 60(b) motion.




- Moreover, since the foreclosure hearing, the property has been advertised, sold, and
the deed signed and delivered. Second, the Defendants have failed to prove any
reasons for their failure to act promptly.

The Defendants claim they were not served with the Summons and Complaint;
however, in addition to the Affidavit of Service on file with the court, Chase offered the
téstimony of Terry Moore, Chase's process server. Mr. Moore is a retired police
officer .with over 30 years’ experience serving process. Mr. Moore specifically
identified Brian Tucker in the courtroom as being the person he served, said he was ..
quite familiar with the area, and that Mr. Tucker identified himself as being Brian
TuckerZ Mr. Moore has no doubt he served Brian Tucker. In contrast, the Tuckers’

" oftered “eircumstantial evidence that Ms. Tucker would have been home at the time

s and that t‘h_eir dog barks constantly when someone comes to the door. This court finds

Mr. Moore\’s testimony to be credible, that the Tuckers were served with the S.ummon_s

and Comp[aint and that the Tuckers have failed to'meet their burden of proof on thi‘s

Third, and berhaps most important to the court, thé Defendants have ﬁo

meritorious defense. As alleged in the complaint, and as shown in the [;ayment

history, the Defendants are in default under the terms of the note and mortgage and '

still owe Chase for all payments since October 2008. This evidence is not disputed. '

Furthermore, despite the Defendants arguments to the contrary, HAMP is not a
defense or cause of action. It is a matter to be decided by the court if raised in the

pleadings, which~ it Awas not. Moreover, as shown by Chase"s affidavit and the




Tuckers’' payment history, the -Defendants had earlier entered into a repayment plan
and had then failed to timely make their HAMP trial payments. The Tuckers failed to
offer evidence at the hearing to contradlict Chase’s affidavit by proving they timely
made these payments. Moreover, this court ordered that Chase proceés a new
application by the Tuckers, which Chase did and the Tuckers still could not qualify for
foreclosure relief, even after ‘applying $20,000 in funds from the SC. Help program.
The Tuckers' current income is too low and their mortgage arrearage is too high for
them to qualify. Generally speaking, to qualify for the programs, after receiving all
permissible loan modifications set forth in the guidelines; the modified mortgage
.payments must be less than 31% of the debtors’ 'incorﬁe. According to Chase’s
analysis, the Tuckers mortgage'payment to income ratio would be over 216% and

would not meet the guidelines.

Finally, Chase would be prejudiced if the judgment was vacated. Chase has
already advertised and purchased the property at judicial sale. Fannie Mae received a
deed which has been recorded. Furthermore, since the deed was delivered to Fannie -
Mae, the judicial sale is res judi;:ata under the provisions of S.C. Code Ann. §15-39-
870.

Rule 60(b)(3) allows the court, within its discretion, to relieve a party from a .

default © judgment. where the ju’dgment ha.s been ' obtained through . some .. .

misrepresentation, fraud or other misconduct has been made by. an adverse: party:

The rule applies, however, only to extrinsic fraud, not intrinsic fraud. Raby Const. LLP

v. Orr, 358 S.C. 10, 594 S.E.2d 478 (2004). Moreover, the fraud requires a showing




that the perpetrator acted with intent to defraud. Perry v. Heirs at law of Gadsden, 357

S.C. 42, 590 S.E.2d 502 (Ct. App. 2003). Those elements are not present in this case.

Rule 60(b) motions and “independent actions in equity” do not allow a party to
relitigate a case, hoping to a clinch a victory in a more favorable climate the second
time around, by supplying evidence they failed to muster at the first trial. See Mr. G v.
Mrs. G., 320 S.C. 305, 308-309, 465 S.E.2d 101, 103 (S.C. Ct. App. 1995). A party
§eeking relief from a prior judgment on grounds of fraud must show he had no
' oiggortu'nity' in the original action to fully litigate the ground on which he now seeks

relief; otﬁerwise, his claims are barred by res judicata and collateral estoppel.

s ;n this case, there is no evidence of any extrinsic fraud sufficient to overturn or
\(“\'/a’céte q’fﬁé‘judg'ment. There |s no evidence of any intént to defraud the Défenéanfs o;' '
the cou}t*. There is no evidence that the Defendants were denied the oppoftdnity to
present évidence at the hearing on the merits. Indeed, the. alleged- conduct cited in
j‘,Defenan\h‘t'é’ motion occurred after. the judgment was already entered of record. In-
'g'fheir Motion, the Defendants allege that in August 2010, Brian Tucker was invited to
participate in a meeting concerning loan modification; however, the judgment in this

case was executed on July 7, 2010. Moreover, this court ordered a de novo. loss

mitigation review and the Tuckers still did not qualify. Our courts have a “long

standing policy toward final judgments.” Chewning v. Ford Motor Co., 354 S.C..72,
86, 579 S.E.2d 605, 613 (2003)( We recognize that important benefits are achieved by
the pre':serAvation of final judgmen‘ts;'This opinion, with its unique facts,-in no way alters

the Court's longstanding policy towards final judgments.)



Finally, throughout their Motion, the Defendants claim that- the Plaintiff

misrepresents HAMP compliance in violation of Chief Justice Toal's administrative -

order and in paragraph 3 of the complaint. First, this allegation is not accurate since
as shown by Chase's Affidavit, the Defendants’ Loan Workout Agreement and
payment history, the Tuckers failed to timely make their trial period paymenfs.
Second, even if the allegations were true, which this court does not find to be proven,
the Defendants waived any objections and are deemed to have admitted the allegation
by failing to present their objections to this court in a timely fashion. Allegations made
in a complaint that are not denied in the answer are deemed admitted under Rule

8(d). Motors Ins. Corp. v.: State by & Through Department of Highways & Pub.

Transp., 313 S.C. 279, 437 S.E.2d 555 (Ct. App. 1999), reh'g denied, (Dec. 16, 1993).

Third, even if the allegations were true, which the court does not find to be proven, it

would be intrinsic fraud (fraud submitted to the court as part of the litigation process)
for which relief from a judgment is not available. This court finds and concludes that,

despite the zealous advocacy of the Tuckers’ attorney, there is no basis for relief from

the foreclosure judgment under Rule 60(b) (3). Further, by requiring a full de novo loan

modification review, that lasted many months, the Court afforded the Tuckers every

opportunity to attempt to save their house.

WHEREFORE, having fully considered the matter, the Defendant Tuckers’
motion pursuant to Rules 60(b)(1) and 60(b)(3) is hereby denied. The Defendant
Tuckers shall have 45 days following service of this Order on their attorney to

peaceably vacate the property. Thereafter, the Sheriff of Greenville County is hereby




ordered to place Fannie Mae aka Federal National Mortgage Association in peaceful
possession of the property.

IT 1S SO ORDERED.

Greenville, South Carolina
April _<> 2012

¢
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STATE OF SOUTH CAROLINA ™ IN-THE COURT OF COMMON FLEAS

CASE NO. 2010-CP-23-1622

COUNTY OF GREENVILLE
ORDEZR DENYING DEFENDANT
JP Morgan Chase Bank, NA TUCKERS" MOTION TO
o RECONSIDER
PLAINTIFF, o
= PR
vs. | - .

Brian Adrian Tucker, Jessica C. Tucker, and
Half Mile Lake Homeowner's Association,
Inc.

DEFENDANT(S).

eNTERED COM PUTER

This matter comes before me on Defendants Brian Adrian Tucker and Jessica C.
Tucker’s motion for‘ the Court to reconsider, alter, amend, and/or clarify its Order dated
April 30, 2012, and filed May 1, 2012, in the above-captioned action. The Tuckers and
their counsel received written notice of the entry of this Order on May 18, 2012, and .
timelv served, filed, and provided the rmdersigned with a copy of the motion and ifs
accompanying memorandum on May 25, 2012.

The Court elects té decide this motion on the basis of the Tucker’s written motion

. and memorandum in accordance with Rule 59(f), SCRCP. Having reviewed the motion
and memorandum, the Court concludes that it did not make any misapprehension of
the facts or the law in its prior Order and therefore denies the motion.

The Court held a telephone conference with counsel for both parties and
Tuckers’ counsel asserted that this court had not ruled upon the Tuckers’ claim
pursuant to Rule 60(b)(4) SCRCP that the judgment was void because of a lack of
service. The court notes that the motion refiled by the Tuckers on ]uné 13, 2011 only
asserted grounds for relief under Rules 60(b){1) and 60(b)(3) SCRCP; however, the

Tuckers did allege they were not served. To the extent this alleges a ground under Rul%:‘,;-’3

aecE"

% o2 ™




60(b)(4) that the judgment is void, the motion is denied because this court expressly-

found that the Tuckers had been served.

IT IS SO ORDERED.

Greenville, South Carolina

VIune Q | 2012

-4 > i:.
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’;StAnEOESourHoAROUNA,'“ N
COUNTY or= GREENVILLE - Case No. '2Q'1(_3;cr'?‘»._23-_1 622

) Chase Home Frnanoe LLC

B émt ;r‘r‘ 3PS

| PLAINTIFF | B |
E “ o - EJECTMENT =~ .
k6 oF coupt < e D
mBrra@t ucker@s—EC Tuckeo,camdil (l_;ErrjO_'S_"&’;u ey
- Half" Mrle Lake . Ho eowners Assocratlon\“ PRENEIMTE 2
" inc., : ST T : -
o
'- DEFENDANTS :—J
(100268 00125) v

Thrs matter came before me regardrng the above named Defendant(s) Brran Adnan e
Tucker and Jessrca C. Tucker or: any occupant of the property Iocated at 103 Half M;Ie Take, _' :
Greenvrlle, sC 29609 to issue a Writ of Assrstance by this Court to the Shern‘f of Greenvrlle '

'County South Carotlna orderrng and drreotmg him to* remove peaceabty or. forcrbty, -the
Defendant(s) Brran Adnan Tucker and Jessica C. Tucker, together with any and all persons‘

ctarmrng under said defendants and al[ of their personat property tocated within or on the.

subject premrses described herein.

, It appears that the. Plalntrff was the successful b|dder at the pubhc sate of the subject
premlses on July 14, 2010, the subyect property was sold at judicial sale resultrng ina Masters :
e e s | .
: Deed fi ied December 14, 2010 i |n Book 2381 at Page 4710 of the Greenvr!le County Regrster of S

Deeds Off‘ ice, That PIarntrff is entrtted to possessron of the subyect premrses

NOW THEREFORE o
UPON MOTtON of Ronald C Scott and/or Elrzabeth R. Polk and/or Brett F. Ktlne ahd/or

- Angelra J Grant and/or Doug!as E. Thomas of Scott Law Firm,-P.A. Attorneys for'the P!arntrff
tT lQ HEREBY ORDERED that the Plarnttﬁ is entrtled to recover possessron of the

premrses descrrbed as toltows

" All that certain prece parcel or lot of land srtuate lying and bemg |n the State of South L .
Carolina, County of Greenville, being shown and designated as HALF MILE LAKE, -
PHASE 1-A, LOT 7, ‘centaining.. 0.39 acres, more.or less, as shown on that certain plat . . .

| by Site Design, Inc., dated July 28,1997 ‘entitled’ “Survey.for Davrd Nasim and Suzette
Nasim”, recorded in the: Regrster of Deeds Office for Gresnville County, SC in Plat Book

- 36-A at Page 45. ‘Reference is. hereby made to sard ptat for a comptete metes and

,bounds descrrptron thereof

. This berng the same property conveyed to Bnan Adrran Tucker and. Jessrca C. Tucker,.
as joint tenants with rights of survivorship and not as tenants in“common, by deed of

Fed’_eral Natronat Mortgage Association, a/k/a Fannie Mae, dated May 14 2007 and

i

—1:2=

"I INTHE GOURT OF COMMON PLEAS | -




‘recorded May 16 2007 in the Reglster of Deeds Off ce for Greenvrlle County, South,-" ‘
'»_~Carolrna in Bcok 2267 at Page1131 o : S s

o nvrs No PO41 oo 01 om 07

_Property address 103 Half Mrle Lake Greenvxlle SC 29609 ‘

: lT lS FURTHER ORDERED that upon recelpt of a copy of this Order the Sheriff of

. Greenville County, South Carolina,.or hls authonzed deputtes be, and thereby are, directed and
,authonzed to post a copy of thls Order and/or serve a copy of thrs Order upon the occupant(s) |

of the referenced property. s : : : ' AR -

, T lS FUTHER ORDERED that not less than 21 days subsequent fo sard posttng or

serwce the Sheriff shall be. authonzed to enter upon the aforementloned premtses by force if

; necessary, and serze the sald premrses and to remove therefrom any and all such persons who
may. be occupymg the same together wrth al of their possessrons and to put the Plaintiff in full,
s peaceful and quret possesszon of the premrses w:thout delay, and thereafter, within ten (10) :

days make due Return to- the. Clerk of Court for Greenville County, South Carohna showing

:how thrs Order has been executed . .
lT 1S FUTHER ORDERED that the Shenff shall have dlscretlon to extend the date of

' serzure ‘but not more than 30 days from the date of sard servrce or postlng, absent a further
Order : _ L .
T lS FURTHER ORDERED that, should the Defendant(s) and/or occupant(s) of the
. property challenge Plaintiff's right to possessron said Defendant(s) and/or occupant(s) upon _ .
~ filing & Motron to Stay-Writ of Ejectment shall be entitled to an expedited hearing, whlch may be
scheduled Wlth the court by callmg (864) 467-8556 but onlv after ﬂllnq sard motron _with the - -

AND lT lS so ORDERED oo e

mol"é 'jr'

-The Honorable Charles B. Slmmons Jr.
Master in Equiity for Greenvrlle County

llzﬁ e 2.011‘

Greenwlle South Carollna

13-



FECREE.
‘ 4 S R "' Decembér 14, 2019 01+35:08 Pl - Cons:§148,955 70

. _-Reec.$io.0a Cnty Tax:(EXEMPT, ‘State Tax:EXEMPT

'»~sTATE’or'sourﬁ-oARoLmAﬂ'-' S MASTER‘S TITLE .

r.COUNTY OF GREENVELLE

TO ALL WHOM THESE PRESENT SHALL CONCERN

send greetmgs

lIII)IWJlﬂllllilllﬂllﬂlllIlilNH 539303353332 §§§§i;m.;;r;

FILED TH. GREENVILLE COUNTY SC f_'- R

I Charles B Srmmons Jr as Master in Equrty for’ Greenvrtle County, the sard State R

o WHEREAS in an actron in the: Court of Common F’Ieas in Greenw!le County between o
Chase Home Finance, LLC, as Plaintiff and Brian Adrian Tucker and Jessica C. Tucker, as -

Defendant(s), by an Order dated ‘on July 14, 2010, rt was.decreed that the property herernaiter_ O

* described should be sold by the Master in Equity for Greenville County on the terms and for

purposes mentioned in the Order(s) granted in the case: (see Judgment Roll.No. 2010-CP 2:'3 '

g 622) (A MORTGAGE FORECLOSURE ACTION-TRANSFERRING REALTY)

NOW THEREFORE KNOW ALL MEN That l, the undersrgned as. Master rn Equrty T"r

Greenvrlle County, pursuant to the foregoing and in- -consideration of the- sum of -one- hundrad

forty-eight thousand riine hundred fi fty-t‘ ve and.70/100 ($148,955.70) as paid by the hereinafter . =

‘named -grantee, the.receipt- whereof is hereby acknowledged have’ granted, bargained, sq\g

‘and released, and by these presents do grant and release the following described property unfo . ..
the grantee:  Fannie Mae a/k/a Federal National Mortgage Association, organized and -

existing under the laws of the United States of America, lntematronal Plaza 1, 14221
Dallas Parkway, Suite 100, Dallas, TX 75254 : ,

a All that certarn prece parcel or ot of Iand srtuate, lylng and belng in'the State of South g

Carolina, County of Greenville, being shown and designated as HALF MILE -LAKE,
- PHASE 1-A, LOT 7, containing 0.39 acres, more or less, as shiown on that certain plat

by Site Deslgn,.Inc., dated July 28, 1897, entitled."Survey for David Nasim and Suzette .

. Nasim’, , recorded in the Regrster of Deeds Office for Greenville County, SC in Plat Book

. 36-A at Page 45. Reference is hereby made to sald plat for a complete metes and’ ) '

~bounds descﬁptnon thereof

Thrs berng the same property conveyed to Bnan Adrian Tucker and Jessica C. Tucker,
.as_joint tenants with rights .of survivorship and not as tehants in common, by deed of
Federal National Mortgage Association, a/k/a Fannie Mas, dated May 14, 2007 and

.recorded May 18, 2007.in the Register of Deeds Ofﬁce for Greenville County, South

2 _Caroltna in Book 2267 at Page 1131

TMS No P041 00-01 -001 07
."Property address 103 Half Mrle Lake. Greenvrlle SC 29609

" This property was sold subject to any past due or accrurng property taxes, assessments -

‘ exrstrng easements and restnctrons of record and any other senior encumbrances o

TOGETHER wrth all end smgu!ar the heredxtaments. rrghts members and -

eppurtenances whatsoever to the said’ property betonglng or in- any wise -incident. or-

Return to Scott Law Flrm P.A,;P.C. Box 2085 "Columbia, 8C 29202

iy




BOOK: 2381 PAGE: 4711

I
T )

S T A

- eleueo SEALED AND DEL!VERED ' o
- N THE Presence of - el e '.

Equrty for Greenville-County, personally appear
-i"due executron of the foregorng mstrument o

0 thess my hand and seal thrs c_ﬁﬁ_day of el

o appertainzng, and the reversrons and remamders rents issues, and profrte thereof and also ary
‘estate, right, title, interest, dower, possession, benefit, clajm, or demand therein whatsoever of
all parties to the said suit and of all oiher pérsons who mrght rrghﬁu!ly clalm the samie of any' .

partthereof by, frorn or under them, or erther of them '
TO HAVE AND TO HOLD the sard property, with - its hereditaments pnwfeges and

appurtenances unto the sard grantee rts successors and aesrgns for thelr awn use benef' t and

behoof forever

IN WITNESS WHEREOF i, the undersrgned as Master in Equrty for Greenvrl!e County
y virtue of the sald Order(s have hereunto set my Hand and Seal thegZﬂ_ day of

2010,

~ Charles B. Simmo,
~. Judge... Ny

STATE or= SOUTH CAROLINA 1', Ty
COUNW OF GREENVILLE B ¥

l Sue D. Swecker, do hereby certify that Judge Charles B. Srmmons Jr as Master in
‘before me this day and acknowledged the

,2010.

~ " Notary Public for Soutth Carolina
. My.C‘ommr'fssion Expires: 06/04/2011 -

" Return fo Scott Law Firrfi, P.A., P.O; Box 2085, Columbia, SG 29202
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. BOCk: 2181.PATE: AT12+

COUNTY OF GREENVILLE - .~ )

STATEOF SOUTH CAROLINA )

 AFFIDAVIT

PERSONALLY APPEARED before me the undersigned, who being duly swom, depos'es and says:

'.I.‘

2.

I have read the m_formanon oh thxs afﬁdavzt and understand such mformatlon

The property tramsferred by Master’s Deed to Fannie Mae a/k/a Federal National Mortgage Assocratlon .

orgamzed and exzstmg under the laws of the United States of Amenca dated November 29, 20] 0.

Check one of the fo]lowmg THE DEED IS '

' (a) ____subject to the deed recording fes a5 a transfer for consrderanon pard or to be paid in money or

money’s worth;

- (b)____ subject to the deed recording fee as a tmnsfer between a corporﬂtlon, a

pzrtnershlp, or other-entity and a stockholder, partoer, or owner of the entrty,
or is a transfer to a trust or as a distribution to a trust beneficiary;'

(¢) X EXEMPT from the deed recording fee because (exception # 3 - that are otherwise exempted
under the Jaws and Constxtutmn oi this State or of the Umted States)

Check one of the followmg if either item 3(a) or 3(b) above has been checked

NG The fee is. computed on the consideration paxd or to be paid in money or

- money’s worth in the amount of §_
(b)___._The fee is computed on the fair market value of the realty whichis§___- ;- -
{c)___ The fee is compuiied on the fair rharket value of the realty as established

for property tax purposes which is § .

Check YES___ or NO to the following: A lien or encumbrance ex:sted on the land, tenement, or
realty before the transfer and and remained on the land, tenement or realty afcer the transfer, If “YES", the
amount of the outstandmg balance of this lien or encumbrance is § . , .

The DEED recording fes is computed as follows:

’ (a) the amount listed in item 4 above; :
R ) the amount listed in item 5 above (no amotnt place zero)
(c) : , Subtract Line 6(b) from Line 6(a) and place the result.

As required by Code Sectton 12-24-70 I state that Tam a responmb!e person who was connected wrt‘.h the
transactron as: attomey for Chase Home Fmance 11LC. T : .

1 understand that a person requn'ed to ﬁrmxsh thrs affidavit who willfully furmshes a false or frandulent
affidavit if guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars

or unprtsoned not mare than one year, or both.

SWORN 1o before me this _ B : ' : ,
9" day of December, 2010, . M/M/
o LS ' . -Ronald C. Scot. l -
/LW | o ° . Elizabeth R, Pok -
.S.) Brett'F. Kline -

tary Public for South Carolina

- Angelia J. Grant

o - : -
%y Commission Expires: 08/02/2017 - Sara J. Volk

_ Douglas B. Thormas
Attomeys for the Plaintiff

- FILED FOR RECGRD I GREENVIL_LE 0
2010086530  Book:DE 2381 Page l{f% 437012R0D

Deeember 14 2012 01:35:68 PH
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EXHIBIT E

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVIE 1L AN 1) 27 CASE NO. 2010-CP-23-1622
MASTER IN EQUITY'S
ORDER AND JUDGMENT

Chase Home Finand&{ 1L.G; 534 it
OF FORECLOSURE AND SALE

VS. DEFICIENCY DEMANDED AGAINST BRIAN
ADRIAN TUCKER

Brian Adrian Tucker, Jessica C. Tucker, and

Haif Mile Lake Homeowner's Association,

Inc.

Non-Eligible under the Home Affordable
Modification Program

DEFENDANTS. NOTICE: The original of this document was filed in
. . the office of the Clerk of Court for Greenville County:

File Number 100268.00125

TO: - Ronald C. Scott, SC Bar #4996
- Elizabeth R. Polk, SC Bar #11673 ,
o - Brett F. Kline, SC Bar #15661 . o ) ) o ’
"' Angelia J. Grant, SC Bar #73334 o
: Sara J. Volk, SC Bar #74822 -

ATTORNEYS FOR THE PLAINTIFF

2712 Middieburg Drive, Suite 200

Columbia, SC 29204 '

(803) 252-3340

* ' Brian A.Tucker
103 Half Mile PL
Greenville, SC 28609

Jessica C.Tucker
103 Half Mile PL
Greenville, SC 29609

Half Mile Lake Homeowner's Association, Inc.
HDQRTRS, Registered Agent
Haif Mile Lake Subdivision

7 Wieucsa Ct,
Greenville, SC 29609

Pursuant to Circuit Court Rule 53(e) of the South Carolina Rulés of Civil Procedure, the .

above-entitied matter was referred to the undersigned to make abpropriate findings of facts and

conclusions of law with authority to enter a ﬁnal judgment in the céuse. ' @
Hed ‘ @\ 3‘%
Copy malle
: arney %JM S ?‘%’@ N @s
. o N
on / > b) ot oo
. O\a‘t\‘j\\\z
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Pursuant to the said Order of Reference a hearing was held attended by the attorneys of
record. A Record of Hearing’wae presented, which is herewith reported, and from the Record of

Hearing and the documents and records received into evidence, | find, conclude and order as

follows:
) FINDINGS

This Court has jurisdiction over the subject matter of this action and the parties hereto

“and it is the proper forum for the litigation of this matter.
1. ‘ Based upon the facts and/or evidence presented, the Court has determined that
this loan is not eligibte under the Home Affordable Medification Program, '
- 2. The Lis Pendens was filed on March 1, 2010.

3. The Summons and Complaint were filed on March 1, 2010,
4, .. Serwce was made upon the Defendants named in this Report as is shown by the

proofs of service filed herem
5.  The Defendant(s), Brian Adrian Tucker, Jessica C. Tucker, and Half Mile Lake

Homeowner's Association, Inc., are in default as is shown by the affidavit filed herein.

8. The Defendants and/or all attorneys of record were notified of the time, date, and
place of the hearing of this matter,

7. According to the afﬁdavrt filed herain, any Defendant in default is not in the
Military Service of the United States of America, as contemplated under The Servicemembers'

Civil Relief Act of 2003 and any amendments thereto.
8.. For value received, Defendant(s), Brian Adrian Tucker, made, executed and

- dellvered a Note dated May 14, 2007, promising thereby to pay to the order of Hanover
Mortgage Company the sum of 155000.00 with interest at the rate of 7.0% per annum. Other

..., terms and conditions are stated in the Note, which Is of record herain,

g, To petter secure the payment of the Note described above, the said
: Defendant(s) Brian Adrran Tucker and Jessica C. Tucker, made, executed and delivered to
. Mortgage Electronic Reglstratron Systems;’ Inc., soiely as nominee- for Hanover Morigage
- Company a Mortgage in writing, dated May 14,2007, coverrng real property in. Greenville

~ County, which is the same as that descnbed in the Complamt The Mortgage was filed on May
18, 2007, and is of r_ecord in the Office of the Clem of Court for Greenville County in'Book 4778,

18-




““collection.

at Page 1647. The Morigage evidences and secures the repayment of money advanced by the

mortgagee to, or on behalf of the morigagor(s). The Court finds also that this mortgage

constitutes a first lien on the mortgaged premises and a purchase money lien as may apply
under state law as well as the After Acquired Property Doctrine.  Thereafter, said Note and

*Mortgage by assignment were assigned to Chase Home Finance, LLC dated March 8, 2010 and

recorded March 16, 2010 in Book 5073 at Page 1352 in the ROD Office for Greenville County,
South Carolina.

10.  That the Couri finds that the Plaintiff has complied ‘with its obligation(s) as
required under the specific terms of the Note and Mortgage being foreciosed as well as any
applicable Federal or State statutes or regulations including but not limited to, the furnishing of
any natices required to be given to the obligor(s) which gives to such person(s) the right to cure
any default arising under the specific terms of the recited Note and Mortgage herein; the review
of this mortgage loan for compliance with the Home Affordabillty Modification Program (HMFP), if
applicable; and that moreover and prior to the filing of this judicial proceeding, the Defendant(s)

. had not raised any compliance defense or cbjections as to the servicing of any -applicable

& banking or consumer laws by the Plaintiff,

M. Payment due on the note has not been made as provided for in the note, and the
Plaintiff, as the holder thereof, has elected to require immediate payment of the entire amount

A_due thereon and has placed the note and moritgage in the hands of the attorney herein for

12, With resped to attorney fees and in view of the potential financial ligbilities and
likely continuing professional obligations Inherent in legally prosecuting a real property credit
matter, the attendant professicnal duties and responsibilities, and the size of the morigage debt,

| find that a reasonable attorney's fee in this matter would be $3,825.00. This award is

consistent with and pursuant to the common laws of this jurisdiction wherein our’ app'euate
courts have consistently held that any contract for fees that may exist or exists between the
fawyer and the cllent (In addition to not Being one of the six (B) fee review factors) is not binding

- on the trial court on the determination of the reasonableness of the fee. Jackson v. Speed, 326
. S.C. 289, 486 S.E.2d 750(1997); Rice v. Multimedia, Inc., 318 8.C. 95, 456 S.E.2d 381 (1995),
- and Wiliamsen v. Middleton, 374 S.C. 419,'649 S.E.2d 57 (Ct. App. 2007). Tetal représenta‘tion

of the Plaintif’s interests in this matter have been underiaken, including among many duties the
researching of the referral file to serving as custodian of the loan docurmnents {o the filing of all

_‘1"9_



.pleadings and other legally required documents with the' court, by the Scoft Law Firm, P.A.
Moreover, this Trial Court has specif‘lcally examined, and made its award herein of attorney fees
to Counsel for the Plaintiff In compliance with the six (6) factors identified and enumeratad in
Baron Data Systems v. Loter, 297 S.C. 382, 377 S.E.2d 296 (S.C. 1389).

13. On receiving testimony and other evrdence during this hearmg, | find that the
Scott Law Firm, P.A., was engaged by the Plaintiff to foreclose the morigage as expeditiously as
possible, given the defriment to Plaintiff's equity position as a direct result of increasing losses

fromi the accrual of intersst and related adverse economic conditions such as -depreciation or
Upon receipt of the case file, the title was

possible damage to the collateralized property.
examined and studied to identify all parties having or claiming an interest in the subject real

estate as well as being researched for salient legal questions and issues. Varlous attorneys as
well as experienced paralegal staff have been responsible for (and expended extensive
professional time) in the preparation of -the following .pleadings and other legally required

services and documents:

Lis Pendens and any amendment thereto

Summons and Complaint and any amendment thereto
Affidavits and proposed Order of Publication

Affidavit of Default

Consent(s) to Order of Reference

Order of Reference

Notice of Hearing

Proposed Judgment of Foreclosure and Sale

Record cf Hearing

10. Notice of Sale
11. Other documents as applicable pertaining to service and finalization of the action.

SeENOnALN -

Counsel may also prapare for the Plaintiff the Statutory Foreclosure Deed and any other
' documents necessary in this particular action as ordered or authorized by this Court

Jurisdiction over the fee award shall be reserved as granted in the Order of Reference
with the right to re-visit the question of attorney fees should the action proceed in an unexpected
" way "andior to facilitate the assessment .and payment of any such curﬁrent'vor additional

professional compensatxon
* 14. °© " The amount due ‘and owing on the Note, with interest at the rate provrded in the

’ Noteh,: including attorney's fee and aflowable costs. and-charges al,lowable under and-secured by

the Note and Mortgage, is as follows:

" (a) - -Principal due $153,014.40
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{b) Interest from September 1, 2008 o July 7, 2010 . $19,842.18

‘(c) -~ Late Charges - $ 862.02
{d) Escrow Adjustments (Itemized in Plaintiff's
Disbursement Record) $6,821.09
(e) * Appraisal $ 0.00
()  Property Inspections $98.00
)] Bad Check Fee : $25.00
(hy Suspense Balancs ($-1,182.52)
0] Costs of collection prior to hearing $ 823.76
()] Previous bankruptcy fees $ 0.00
(k) Altorney's fees and costs ) '
{Foreclosure & applicable Bankmptcy) : $3.825.0Q
TOTAL DEBT secured by note . $184.118.93

and mortgage including interest to date shown

™

‘i:hterest for the period from the date shown in (b) above through the date of this Judgment at the
‘above stated rate to be added to the above stated "Total Debi"; to comprise the amount of the

judgment debt entered herein and interest after the date of judgment at the rate of 7.0% per
annum (pursuant to the terms of the Note and Mortgage) on the judgment debt should be added
fo such judgment debt to éomprise the amount of Plaintiff's debt secured by the Mortgage
through the date fo which such interest is computed, (Items (h), (i} and (D are subject to revision

_ by Plaintiff's counsel and/or medification by the Court.)

15, Based upon a search of the public records of the aforeséid county, all persons or

entities having an interest or lien or possible claim in or upon the mortgaged premises
subordinate to the lien of the Plaintiff as of the date and time of the filing of the Lis Pendens

herein have been made defendants.
The Plaintiff is seeking the usual foreclosure of marigage and has in the

18.
:C"ompléint expressly demanded the right to a personal or deficiency judgment against Brian
Adrian Tucker. ‘ :

- 17, The Defendants below named claim or may claim a subordinate lien or junior

intarest upon or interest in the subject property, and in the event there is a surplus from the sale
of the subject property, the validity, priority and amount of any such lien claim will be determined
at a hearing subsequent to the sale, in accordance with the Circuit Court Rules 53 and/or 71.
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The subject Defendant are further-made a party due to the similarity in name(s) to the primary
defendants agalnst whom they:claim or may claim a lien.and in order to clear fitle to this

property as follows: : .
(a) That the Defendant, Half Mile Lake Homeowner's Associatien. Inc., by

virtue.of any lien or enforceable assessments against the subject property.
18, No Defendant raised any -issues related 1o Plaintif's standing to prosecute this

action. Therefore, any issues related to Plaintiff's standing or ability to prosecute this action are

waived.
CONCLUSIONS OF LAW

1 therefore, conclude as follows:
1. The Plaintiff has met the requirements of the Administrative Order of the South

Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22,
2009, and has shown that this loan is not eligible under the Home Affordable Modification

Program.-
2.

- mortgaged property should be ordered sold at public auction after due adveriisement.
A The Plaintiff should have a personal or deﬁciency judgment against Brian Adrian

The Plaintiff' should have judgment of foreclosure of fhe mortgage and the

3.

" ‘Tucker. . - .

Now, on motion of Plaintiff's atlorney,

IT 1S THEREFORE ORDERED, ADJUDGED AND DECREED:
: 1. The Plaintiff has met the requirements of the Administrative Order of the South
Carolina Supreme Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22,
2009., and has shown that this loan is not eligible under the Hpme Affordable Medification

Program.

2, -

' This case is not subject to the stay provisions of the Order of the Supreme Court
* of South Carolina dated May 4, 2009, as-amended and superceded by Order dated May 22,

2009,

3. That there is due to-the Plaintiff on the obugaﬁon and mo'r*gaée et forih iin'the

" Complaint the.sum of $184,118.93, representing the total debt due Plaintiff as set forth supra,
together with interest at the rate provided therein on the balance of pnncxpal from the date

aforesaid to the date hereof
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4, The amount due in the preceding paragraph (the "total debt” as set forth in
Paragraph hereinabove, and later accrued interast on the principal) shall constitute the total
judgment debt due the Plaintiff and shall bear interest hereafter at the rate of 7.0% percent per

annum.
5, That the Defendants liable for the aforesaid Martgage debt shall on or before the

- date of sale of the property hereinafter described, pay to the Plaintiff, or the Plaintiffs attorney

the amount of Plaintiffs debt as aforesaid, together with the costs and disbursements of this

action.

8.
premises described In the Complaint, as hereinafter set forth, be sold by the undersigned at

"pubh‘c auction, after giving Notice of the time and place of such sale by advertisement according

That on default of payment at or before the time herein indicated, the mortgaged

“to law. Any sales date is tentative and may be rescheduled at any time pricr to the sale without

"’??urther order of this court or written notice to the parties of the notice of sale, provided notice of

“the new sales date is duly advemsed as required by law, The sale shall be according to the

s

followmg terms that is to say
a. FOR CASH: The undersigned Master in Equity will require a deposit of

5% on the amount .of the bid (in cash or equivalent), said 5% deposit being due and payable

immediately upon the closing of the bidding, same to be applied to the purchase price only upan

" comnpliance with the bid, but in case of non-compliance within 20 days same to be forfeited and

” appfield} to the costs and Plaintiff's debt.

© b Interest on the balance of the bid shall be paid to the day of compliance at

.the rate of 7.C% percent.
' . The sale shall be subject to taxes and assessments, existing easements

and restrictions of record,
A d. This mortgage constitutes a first lien covering the real estate and

improvements therein described. Plaintiff would further allege and avail itself of the Purchass

Money Mor‘gage Doctrine as may apply to the facts of this action.

e. Purchaser to pay for deed stamps and cost of recording the deed with the

" Plaintiff to pay the Statutory allowed fee of $25 00 to the preparer of said deed (be it this Court

" or Counsel for P!amtlff)
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7. If Plaintiff be the successful bidder at said sale, for a sum not exceeding the
. amount of costs, expenses and the indebtedness of Plaintiff in full, the Plaintiff may pay to the
undersigned Clerk of Court only the amount of the costs and expenses crediting the balance of

the bid on Plaintiff's indebtedness.
8. Personal or deficiency judgment being demanded, the bidding will remain open

. for a period of thirty (30) days after the sale date.
) 9; - That the Master in Equity will by advertisement accarding to law, give notice of
the time and place of such sale, and the terms thereof. Any sales date is tentative and may be
rescheduled at any time prior to the sale without further order of this court or wrilten notice to
the parties of the notice of sale, provided notice of the new sales date is duly advertised as
-required by law. Master in Equity wilf execute fo the purchaser, or purchasers, a deed to the
premises sold. The Plaintiff, or any other party to this action may become a purchaser at such
sale, and that if, upon _such sale being made, the purchaser, or purchasers, should fail to comply
with the terms thersof within 20 days after the date of sale, then the Master in Equity may
‘advertise the said premises for sale on the next, or some other subseqguent sales day, at the risk
of the hiQhest_ bidder, and so from time to time thereafter uniil a full compliance shall be
-secured. In the event the Plaintiff is the successful bidder, at its/his option, or the option of
its/his assignee, the deed may be taken subject to payment by grantee of any taxes or
. aséessments constituting a lien against the property sold under this order and hersinafter more
fully described. In the event the syccessiul bidder is a third party, neither the Plaintiff nor
Piaintiff's counsel make any warranties or representations as to the subject property on behalf

of the third party bidder or any subsequent purchasers. ’
10. . The sale will not be held unless the Plaintiff, its attorney, or its bidding agent is

present at the sale or has advised the Master in Equity's office of its bidding instructions.

11. . In the event of a third party bidder and that any third party bidder fails to deliver
. the required deposit in certified (immediately collectible} funds to the Office of the Master in
. Equity by close of bidding on the day of the- sale, the Master in Equity will re-sell the subject

property at the most convenient time thereafter (including the day of sale) upon.noﬁﬁcéﬂ_en to

-, counsel for Plaintiff, N T k

12, That the Master in Equity shall apply the proceeds of the sale as follows: -
. FIRST: To the payment of the amount of the costs and expense of this action,
including any Guardian ad Litem fee or fees of atforneys appointed under Order of the Court;
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NEXT: To the payment tc the Plaintiif or Plaintiff's attorney, of the amount of
Plaintiff's debt and interest or so much thereof as the purchase money will pay on the same;
and Plaintiff's attorney shall receive and disburse such funds only in total and absolute
compliance with the debt, interest, escrow, and related calculations of this Court including the

Court's award for attorney fees and taxable costs; ‘
NEXT: Any surplus will be held pending further order of the Court as provided for

in'the South Carclina Rules of Civil Procedura and particularly Rule 71(c) of the South Carolina

- Rules of Civil Procedure. .
13, It is further ORDERED, ADJUDGED AND DECREED, that if the successful

bidder is other than the Defendant in possession herein, the Sheriff of Greenville County is

~ ordered and directed fo evict and remove from the premises the occupants of the propetty sold,

e
SRR

e
S
ki &

together with alf perscnal property located therson, and put the successful bidder or his assigns

i full, quiet and peaceable possession of said premises without delay, and to ksep said

successful bxdder or his assigns In such peaceable possession.
14.  And it is further ORDERED, ADJUDGED AND DECREED that Defendant named

herein and all persons whosoever claiming under him, them or it, be forever barred and

*" foreclosed of all right, title and interest and equity of redemption in the said mortgaged premises

50 sold, or any part thereof.
‘ 15. 1T IS FURTHER ORDERED that the deed of conveyance made pursuant to said

" sale shall contain the names of only the first-named Plaintiff and the first-named Defendant, and

the Defendant who was the titieholder of the mortgaged properiy at the time of the filing of the
notice of pendency of the within action, and the name of the grantee, and the Clerk of
Court/Register of Deeds is authorized to omit from the indices pertaining {6 such conveyance
the names of all partiés not contained in said deed. '

" 16.  The Master in Equity will retain exclusive jurisdiction to do all necessary acts
incident to this foreclosure, including, but not limited to, all matters post-sale which may effect

- the transfer of the title to the subject real property and all improvements thereon, as well, the

issuance of a Contempt of a Writ of Assistance.
17.  Upen issuance of a Master in Equity's Report on Sale and Dlsbursements the

Register of Deeds is dirscted 16 release of record the mortgage lien being foreclosed, which

mortgage lien is described as follows:
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Mortgagé from Brian Adrian Tucker and Jessica C. Tucker to Mortgage Electronic
Registration Systems, Iric., solely as nominee for Hanover Mortgage Company, dated May 14,
2007, covering real property in Greenville County, filed on May 16, 2007, and is of record in the
Office of the Clerk of Court/Register of Deeds for Greenville County in Book 4778, at Page
1647, . |
18.  The following is a description of the premises herein ordered te be soid:

All that certain piece, parcel or lot of fand situate, lying and being in the State of
South Carolina, County of Greenville, being shown and designated as HALF
MILE LAKE, PHASE 1-A, LOT 7, containing 0.39 acres, more or less, as shown
on that certain plat by Site Design, Inc., dated July 28, 1997 entitled “Survey for
David ‘Nasim and Suzette Nasim”, recorded in the Register of Deeds Office for
Greenville County, SC in Plat Bock 36-A at Page 45, Reference is hereby made
to said plat for a complete metes and bounds description thereof.

This being the same property conveyed to Brian Adrian Tucker and Jessica C.
Tucker, as joint tenants with rights of survivorship and not as tenants in common,
by deed of Federal National Mortgage Assoclation, a/k/a Fannie Mae, dated May
- 14, 2007 and. recorded May 16, 2007 in the Register of Deeds Off ce for
Greenville County, South Carolina in Book 2267 at Page 11317 ’

TMS No. P041 .00-01-001 07

Property address: 103 Half Mile Lake
Greenville, SC 29609

' I 2 IT IS FURTHER ORDERED that if the Plaintiii or the Plaintiff's representative
does not appear at the scheduled sale of the above-described propérty, then the sale of the
property will be nuli, void and of no force and effect. in such event, the sale wiil be rescheduied

for the next available sales day as ordered by this court.
20.  No Defendant raised any issues related to Plaintiff's standing to prosecute this

' action. Therefore, any issues related to Plaintifi’s standing or ability {o prbsecute this action are’

sona II deﬂcxency Judgment
CGreenville, South Carolina

July 7, 2010 ' N ) AR :
y . ‘ Rated _. L1/ './.() .

waived, o
21. IT 1S ORDERED that the Plaintiff is entitled /cm

against Brian Adrian Tucker.

v Charles B. Simmons,
Mester in Equxty %o

10
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STATE OF SOUTH CAROLINA ‘ IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

- ‘,‘{,\{ 25 =T 5k CASE NO. 2010-CP-23-1622
) HERGIY
Chase Home Finance, LLC,
ORDER AMENDING CAPTION
PLAINTIFF, oL TN O ("‘b
LT 1_ T oh ‘: :
VS, e

ENTERED COMPUTER

Brian Adrian Tucker, Jessica C. Tucker, and
Half Mile Lake Homeowner's Association,
Inc.,

DEFENDANTS.

(100268.00125)

‘ WHEREAS, this is a mortgage foreclosure action brought by the Plaintiff in the name of

',Chase Home Fmance LLC; and-

WHEREAS, Chase Home Finance LLC merged with JPMorgan Chase Bank National
Association effective May 1, 2011, with JPMorgan Chase Bank, National Association being the
survivirrg entity; and |

{F"A'WHEREAS, the Plaintiff's-attorney moves thiS‘Court to. amend the caption to refiect
JPMorgan Chase Bank, National Association as the Plaintiff in this action. } ‘

\ IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the captlon be
aménded to show JPMorgan Chase Bank, National Association as the Plaintiff in this action and

that all previous pleadings be conformed to the caption amendment.

AND IT IS SO ORDERED.

r Greenvxlle County

MayAS, 2011

« RECE] »
Copy ma“grw (5:-:“’"’) . | | MA 2 VED
Attorney 0"“7% - ' 620"
s ek (. | SN
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| SO MOVE;

SCOTT LAW FIRM, P.A.

By: %f/;hT

Ronald C. Scott, SC Bar #4996
Elizabeth R. Polk, SC Bar #1167
Brett F. Kline, SC Bar #15661
Angelia J. Grant, SC Bar #78334

Douglas E. Thomas, SC Bar #76864

Priti M. Patel, SC Bar #79835
~Kevin T. Hardy, SC Bar #76015

ATTORNEYS FOR THE PLAINTIFF

2712 Middleburg Drive, Suite 200

Columbia, SC 29204

(803) 252-3340
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622

Chase Home Finance, LLC,

PLAINTIFF, ORDER ON SALE OF REAL ESTATE

VS.

Brian Adrian Tucker, Jessica C. Tubker, and
Half Mile Lake Homeowner's Assaociation, Inc.,

DEFENDANTS.

100268.00125
Pursuant to a judgment of this Court made in the above entitled action, after due legél

“notice, advertised and published, according to law, the undersigned Master in Equity sold the

property.therein described on Sales Day on September 7,2010, as direc{ed.

That at such sale the said premises were struck off to Chase Home Finance, LLC, its

successors and assigns for one hundred forty-eight thousand nine hundred fifty-five and 70/100

"($148,955.70).
That a deficiency judgment will be issued by separate Order.
That the. EQUITY COURT JUDGE has executed and delivered to the said purchaser a

good and syfficient Deed of said premises, upon their complingawith terms of such sale.

DATE:

Return to Scott Law Firm, P.A,, P.O. Box 2085, Columbia, SC 29202
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Chase Home Finance, LLC,
PLAINTIFF,

VS,

Brian Adrian Tucker, Jessica C. Tucker,
and Half Mile Lake Homeowner's

Association, Inc.,

DEFENDANTS.

(100268.00125)

As shown on the attached computation, | have detérmined the existence of a
deficiency . after sale of the.property which is the subject of this actlon m the amount of

Thirty-Eight Thousand Nine Hundred Sixty-One and 28/100 Dollars ($38 961 29) It is

IN THE COURT OF COMMON PLEAS

CASE NO. 2010-CP-23-1622

ORDER FOR DEFICIENCY JQQ:GMENT
. *
*%g 1
.
/ qq%27
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now proper for this amount to be entered as a monetary Judgment.

IT IS THEREFORE ORDERED that the Plaintiff Chase Home Finance, LLC have

a judgment against the Defendants, Brian Adrian Tucker, in the amount of Thirty-Eight

Thousand Nine Hundred Sixty-One and 29/100 Doliars ($38,961.29).

“Ootober(({[29, 2010

Greenville, South Carolina

Chayles oM, Jr.
Master j #y for Greenville County

Return to Scott Law Firm, P.A., P.O. Box 2065, Columbig, SC 29202

Veﬂﬂed
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Amount due Plaintiff per Master in Equity’s Report and

COMPUTATION OF DEFICIENCY JUDGMENT

Chase Home Finance, LLC

V.

Brian Adrian Tucker and Jessica C. Tucker, et. al.

Judgment of Foreclosure and Sale

(a)
()

{c)

Judgment amount with interest on principal to July 7, 2010
Interest on Judgment amount from 7/08/10 thru 9/07/10 at -

7.0% per ann
Costs of Sale

um

Publication
Commission
Bidding Fee
Auctioneer Fee
Transcript Fee

TOTAL DEBT PER JUDGMENT

B.

C.

Amount of Deficiency against Defendant, Brian Adrian

Tucker

Return to Scott Law Firm, P.A., P.O. Box 2065, Columbia, SC 29202

_ Net proceeds of Sale to Plaintiff

-31-

$184,118.93
$ 1,790.35

$187,916.99

$148,955.70

'$ 38,961.29
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STATE OF SOUTH CAROLINA [N THE COURT OF COMMOCN PLEAS

CASE NO. 2010-CP-23-1622

COUNTY OF GREENVILLE
Chase Home Finance, LLC, . .
MOTION AND ORDER OF REFERENCE
PLAINTIFF, ‘
VS, (Mortgage Foreclosure Action)
Brian Adrian Tucker, Jessica C. Tucker, angd Half o 3 J
R

Mile Lake Homeowner's Association, Inc.,

DEFENDANTS. | ‘ i

100268.00125

On motion of the undersighed counsel for the Plaintiff and after review of the pleadings in the
Office of the Clerk of Court and pursuant to Rules 53 and 71, SCRCP, this matter involves a mortgage
foreclosure action -which. may be mandatorily referred for a Hearing to the Honorable Charles B.
Simmons, Jr., Master in Equity for the within identified county with authonty to enter a final judgment in
the cause. Any appeal therefrom shall be directed to the South Carolina Court of Appeals:

IT IS THEREFORE ORDERED that this action be, and the same hereby is, referred to the Master
in Equity for the within county to take the testimony arising under the pleadings and to make his/her
fi ndlngs of fact and conclusions of law, with authority to rule on all matters related to this action, including
but not limited to, the authority to enter a final judgment in the cause and said Master in Equity is

’ spec1fcal1y granted and shall retain jurisdiction to hear any issues ‘after sale or judgment, inciuding but not
imited to issues involving éppraisal proceedings under Section 29-3-680, et seq., and/or Rule 60
Motions and/or matters relating to the sufficiency of the successful bid and/or the marketability of title; and
with.the authority to sell the subject property at pubhc auction on some convenient sales day hereafter as
ordered with any appeal therefrom being directed and mandated to the South Carolina Court of Appeals.

Pal B Wodloraimie

Clerk of Court erRrosidingdadgs—

County of Greenville

Greenville, South Caroclina

April 2o _. 2010

I SO MOVE:

scéTT CAVFIRM, 7

By: o ( ] o Copy ma:led to

Ronald C. Scott, SC Bar #4936 —" Attorney §w)@t

. Elizabeth R. Polk, SC Bar #11673 : -
Brett F. Kiine, SC Ber #15661 - on_ 4 ;A8 ,Qu(0

Angelid J. Grant; SC Bar #78334

ATTORNEYS FOR THE PLAINTIFF

2712 Middleburg Drive, Suite 200 .

Columbia, SC 29204 . o - ,

(803) 252-3340 ENTERED CovPUTER
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STATE OF SOUTH CAROLINA -~ IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ~aun 4t @ % 28asE No. 2010-CP- 23-167/7»

Chase Home Finance, LLC,

PLAINTIFF, T
‘ : . SUMMONS
VS. Foreclosure - Non-Jury

Brian Adrian Tucker, Jessica C. Tucker, and
" Half Mile Lake Homeowner's Assocnatlon

Inc.,

DEFENDANT(S).

(100268 00125)

TO THE DEFENDANT(S) ABOVE NAMED:
Ty YOU ARE HEREBY SUMMONED and required . to, appear and defend by answer the _ d
'Compiamt in this action, of which a copy is herewith served upon you, and to serve a copy of -
your Answer on the subscribers at their offices, 2712 Mtddleburg Drive, Suite 200 Post Office
A _Box 2065 Columbia, South Carohna 29202, within thirty (30) -days after the service hereof,
‘:"excluswe of the day of such service; except that the United States of Amenca if named, shall
~have sixty (60) days to answer after the service hereof, exclusive of the day of such servrce and
if you fail to do so,-judgment by default will be rendered agalnst you for the- rehef demanded in
the Complalnt
| T0O M!NOR(S) OVER FOURTEEN YEARS OF AGE, AND/OR TO M!NOR(S) UNDER
‘FOURTEEN YEARS OF AGE AND THE PERSON WITH WHOM THE MINOR(S) RESIDES,"
AND/OR TO PERSONS UNDER SOME .LEGAL DISABILITY:

YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a -
guardian ad litem within thirty_(Sd) days after the service of this Summons and Notice upbn you..
If you fail to do so,'applicatio_h for suchAappointment will be made by the Morgagee immediately
and separately and such application will be deemed absolute and total.in the absence of your
apphca’uon for such an appomtment within thirty (30) days after the service of the Summons and
Compiamt upon you. : o ' S ‘ '

YOU WILL ALSO TAKE NOTICE that under the prowsmns of South Carofma Code §29- -
3-100, effective June 16, 1993, any collateral aSSlgnment of rents contained in the mortgage -
identified in the Complaint is hereby perfected and Plaintiff hereby gives further notice that all



rents shall be payable directly to'it by delivery of the same to its undefsigned attorneys from the
date of .d.efaUlt forward. In the a!terhative. the Plaintiff will move a Judge of thisLCir'cuit Court on
the tenth (10th) day after service hereof, or as soon as counsel for Plaintiff may be heard, for an
“Order enforcing the assignment of rents, if any, and/or profits, if any, compelling payments of alf
suEh funds coverea by the mortgage andior by‘status andlor by commori law directly to the
undersigned attorneys for theAPlaintiff, which Motion is based upon the original Note and
Mortgage identified in the Complaint thersin and attached hereto as well as any applicable laws,
statutes or regulatuons
YOU WILL ALSO TAKE NOTICE that should you fail to Answer the foregomg Summons
the Plaintiff will move for an Order of Reference of this cause to the Master-in-Equity or Special
Referée inffor this Céunty; which Order shall, bursuant to Rule 53 of the South Carolina Rules of
Civil Proceddre, specifically brovid.e that the said Master In Equity or Special Referee is

authorized and émpowered to enter a final judgment in this cause with appeal only to the South

- Carolina Court of Appea!s pursuantto Rule 203(d)(1).of the-SCAR, effective.June 1, 1988.

"SCOTT LAW FIRM, P.A.

Elizabeth R. Polk SC Bar #11673
Brett F. Kline, SC Bar #15661
-Angelia J. Grant, SC Bar #78334
ATTORNEYS FOR THE PLAINTIFF
2712 Middleburg Drive, Suite 200
Columbia, SC 29204

(803) 252-3340

~February 25, 2010



' STATE OF SOUTH CAROLINA iN THE COURT OF COMMON PLEAS
el #9020

COUNTYOF GREENVILLE . " 7|7 7" CASE NO.2010-CP-23-/62L~

Chase Home Finance, LLC,

PLAINTIFF,
: . COMPLAINT
Vs, ’ _ Foreclosure - Non-Jury
' (Deficiency demanded)

Brian Adrian Tucke'r, Jessica C. Tucker, and
Half- Mile Lake Homeowner's Association,:

Inc.,

DEFENDANT(S).

({j 00268.00125)
A The Plamtlff above named complammg of the Defendant(s) herein, alleges that:
BT ~ This is an action for foreclosure of a mortgage "upon certam real estate in
. ,Greenvdie County, South Carolina. ;
2. Plaintiff is a corporatnon or other legal entity doang business in the State of South.
. Carolina and is the current holder of the Note and Mortgage described herein.

3. The servicer. for the mortgage ioan described in:-this foreclosure actlon lS.

‘part«crpatmg in the Home Affordable Modn’catton Program (HMP) but the HMP process as
~ specified by U.S. Treesury Department's’ Supplementai Drrective .09-01 has been completed |

without restilting in a modification because the borrower(s) failed to respond to the servicer's
inquiry within 30 days as set forth m the appl;cable guidelines.

4, ‘Some lien on or mterest in- the real esfate the subject of thzs action, may be
claimed by the Defendant(s) herein. - _ '

5. The Defendant(s) herein described as judgment credrtors have by filing said
judgments desngnated the:r a_ttorney entering the judgment-as their agent for service of process
under the provisions of Section 15-35-840 of the Code of Laws of South Carclina (1976). A

. 8. Heretofore, under date of May 14, 2007, Brian Adrian Tucker made, executed
and delivered to -Hanover Mortgage Company a certain mortgage note ("Note") in Writir’wg
wherein and whereby Brian Adrian Tucker promised to pay fo Haoover Mortgage Company the

principal sum of $155 000.00.
7. In order to secure the payment of satd note, the said Brian Adrian Tucker and’

Jessica C. Tucker did on the same date, to—\mt, 05/14/2007, make execute and dehver to

-35-



Morigage Electronic Registration Systéms, Inc., solely as neminee for Hanover Mortgage

Company, its successors and a.ssigns a certain mortgage ("Mongaée;’) corering real property

located in the County and State aforesaid, which. said mortgage was recorded in the Offi ice of

the Clerk of Court/Register of Deeds for Greenvule County, on May 18, 2007, in Book 4778 at’

Page 1647 subsequentiy, the Note and Mortgage were assigned to Chase Home Finance, LLQ
The descnptron of the premises as contained in said mortgage is as follows:

-~ . All that certain piece, parcel or lot of land situate, lying and belng in the State of South
Carolina, County of Greenville, being shown and deSIgnated as HALF MILE LAKE, PHASE 1-A,
LOT 7, containing 0.39 acres, more or less, as shown on that certain plat by Site Design, Inc,,
dated Ju!y 28, 1997 entitled "Survey for -David Nasim and Suzefte Nasim', recorded in the
Register of Deeds Office for Greenville County, SC in Plat Book 36-A at Page 45. Reference is
hereby made to said plat for a complete metes and bounds description thereof. - ,

This béing the same property conveyed to Brian Adrian Tucker and Jessica C. Tucker,
as joint tenants with rights of survivorship and not as tenants in'common, by deed of Federal
National Mortgage Association, a/k/a Fannie Mae, dated May 14, 2007 and recorded May 16,
.2007. in the Reglster of Deeds Office*for Greenville- County, South Carolina“in Book 2267 at

Page 1131,
TMS No. P041.00- 01-001 07

Property address: 103 Half Mile Lake ‘
Greenvi!le SC 29609

8. Plaintiff is mformed and believes that its mortgage herem described constrtutes a

first mortgage lien on the subject real estate and improverments thereon, lncludmg any mobnle

home located thereon. Plaintiff would further allege and avail itself of the Purchase Money

Mdﬁgage Doctrine as 'may apply to the facts of this action as well as the After Acquired Property

Doctrine.

e
terms of the‘ Note and Mortgagé being foreclosed as well as any applicable Federal or State
statutes or regulations including but not limited to, the furnishing of any notices Tequired to be:
given to the obligor(s) which gives to such person(s) the right t'o. cure any'default arising under
the ‘sp‘eciﬁc férms’ df the recited Note and Morigage herein' 'the review of this mortgage loan for
comphance wrth the Home Affordablhty ‘Modifi catlon Program (HMP) if applicable;” and that
moreover and prior to the filing of this Judrcrat proceedlng the Defendant(s) had not raised any

compliance defenses or objections as to any apphcable bankmg laws by the Piaintiff.

10. In and by the terms of said note and the mortgage securlng the same, it'is

provided, among. other things, that on failure to pay any installment of either principal and
interest or any portion thereof when due, or if any of the conditions and requirements in the

o

" That the Plaintiff has complied with its ob!igaﬁon(s) as required under the specific -



“mortgage securing the same be not complied with, then the whole principal sum and accrued
interest shall at the option of the legal hoider thereof become at once due and payable wrthout

.notice, and collectrble by foreclosure,
11, In and by the terms of the said note 1t is further provrded that the maker thereof

shal! pay a reasonable attorney's fee if the note be placed in the hands of an attorney for
collection after default. Any notice or compliance requrred by the terms of the Morigage or by
state or federal statutes has been given or. complied with prior to the commencement of thrs.
action and the Defendants shall beforever barred from raising such nohce or complrance

L2, The lnstaﬂments of grincipal and interest falling due from and after October 1,

2008 have not been paid although deinand for the payment thereof has been made and the

;‘P{a'iniiff as the holder of the said note and mortgage, has and does hereby eleot‘to declare the

- f'}j;entrre balance of said principal’ and interest due and payable at once; that there is now due and

; %owmg and unpaid upon the said note and mongage the full and Just principal sum of .
$153,014.40, together with interest thereon at the rate of 7.0% percent per annum from
. September 1, 200:9, together with reasonable attorney's fees for the 'coijeetion there'of and the

osts of this action. Pursuant thereto, the Plaintiff has employed the undersigried legal counsel
_ to prosecute these actions herein and add the fees and costs of said oounsel to theé amount of

. ‘the total debt as provided-for in the Note and Mortgage. ‘ -

‘ = 13, Upon mformahon and behef the Defendants below named claim or may clarm a
subordlnate lien or junior interest upon or interest in the subject property, and i in the event there
is.a surplus from the sale of the subject property, the validity, ptiority and amount of any such
fien claim will be determined. at'a hearing subsequent to the sale, in.accordance with the Cirouit‘
Court Rules 53 and/or 71. The subject Defendant are furthér made a party due to the eimi!arrty
in name(s) to the prlmary defendants agatnst whom they claim or. may claim a lien and in order

to clear title to this property as follows: . :
(a) That the Defendant Half Mile Lake Homeowner's Assooratron ino by

virtue of any lien: or enforceable assessments against the subject property.
4. The P!arntn‘f demands a personal of deﬁcrenoy Judgment agalnst Bnan Adrlan '

Tucker and any nght to the same is specrﬁcaiiy demanded
15. Plamhff may be forced to pay 'sums for taxes and insurance and costs for

securing the property, whrch sums, accordmg {o the terms of the Mortgage should be added ta

. the amount of the debt

- 3 7‘_.



16.  In the event the subject property is sold at Judicial Sale and the successiul
- bidder is a third party, neither the Pfaintiff nor Plaintiff's counsel rhake any warranties or’

representatrons as to the subject properiy on behalf of the third party bidder. .
WHEREFORE, having quy set forth its Complaint, Plaintiff prays that this Honorable

~ Court inquire into the matters as set forth herein and that:
1. -The amount due upon the said note and mortgage held by the Plaintiff be

ascertarned and determined under the drrectron of this Court together with attorney s fees and

the costs. of this actron
2. Plaintiff's mortgage be declared a ﬁrst {ien (and- purchase money

‘mortgage first fien as ‘does apply under the specific facts of this action as well as. the After
“Acquired Property Doctrine) and that Plaintiff have judgment of foreclosure for the amodnt o)
found to be due and owing thereon, together with any taxes or insurance premiums and/or costs
- for inspecting and securrng the property which may be. due or which may be or have been paid

by Plamtrff with a reasonable attorney's-fees, and for'the costs of this action.
‘3. The mortgaged premises be sold acoordmg to law and: the practrce of this’
Court, the equity of redemption as to all defendants be barred and the lien or interest claimed by
- any defendant be extinguished and that the proceeds of sale be applied as follows:
- First, to the costs and expenses of the within action and said sale;
- Second, to the payment and drscharge of the ainount due on Plaintiff's note and

mortgage together with attorney's fees as aforesard and
Third, the surplus, if any, be drstrrbuted accordrng to law.

4. Appoint a Receliver to collect the rents, issues, profits or designated sums

from the mortgagor(s) and/or the grantee(s) of the mortgagor(s) and or tenants occupying or

exercrsmg control over the mortgaged premises and hold said assets ‘or the same subject to

: further Order of thrs Court.
5. Issue an order directing the Sheriff of Greenvrlle County, South Carolina,

to place the ‘suocessfui purchaser at said foreclosure sale in possession of the property should
the same become necessary, and issue an order, if necessary, directing the South Carolina

Department of Motor Vehicles to iseue a Certificate of Title on any mobile home collateralized:

under the security documente of the Plaintiff. _
6. Plaintiff have judgment agannst the Defendant(s) Brian Adrian Tucker for

the full amount found to be due Plaintiff on the note and mortgage, wrth the right to enter

personal judgment against the Defendant for any deficiency in this action remamlng after sale of

the mortgeged premises.

_3 ’8‘—'
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7. For such other and further equitable and/or legal relief as the Court may

deem just and proper.

SCOTT LAW FIRM, P.A.

mmsz Cﬁw

'ﬁr(onazd &) Scott, S&Bar #4996
‘Elizabeth R. Polk, SC Bar #11673
Brett F. Kline, SC Bar #15661

. Angelia J. Grant, SC Bar #78334
ATTORNEYS FOR THE PLAINTIFF
2712 Middleburg Drive, Suite 200
Columbia, SC 29204
(803) 252-3340

February 25,2010
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS

COUNTY OF GREENVILLE. " S

JPMorgan Chase Bank, National Case No.: 10-CP-23-1622

)
Association, )
) TRANSCRIPT OF TESTIMONY
Plaintiff, )
vs. ' ) August 9%, 2011 }
) Greenville, South Carolina
\ ) E
)
)
)

Brian Adrian Tucker, et al.,

Defendants,

B E F ORE:
The Honorable Charles B. Simmons, Jr.
Master in Equity for Greenville County

APPEARANCES:

James Derrick Jackson, Esquire
Scott Law Firm
Attorney for Plaintiff

David L. Thomas, Esquire
Moore, Taylor & Thomas
Attorney for Defendant

Ann Dickey Campbell, CVR
Court Reportexr

GREENVILLE CQUNTY CQURTHOUSIE
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2 Map —- 103 Half Mile Place

GREENVILLE COUNW COURTHOUSE

- =41

INDEZX
WITNESS ‘ DIRECT CROSS REDIRECT RECROSS
JESSICA TUCKER
By Mr. Thomas 3 22
By Mr. Jackson - 16
BRIAN ADRIAN TUCKER
By Mr. Thomas 24
By Mr. Jackson 30
JAMES TERRY MOORE ~
‘ By Mr. Jackson 38
By Mr. Thomas : 42
JESSICA  TUCKER
By Mr. Thomas 44
DEFENDANT’S EXHIBITS:
Description Page
#1 Letter (8/16/10) to Brian Tucker 14
35
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BY THE COURT: A1l right,‘are we ready to proceed,
gentlemen?
| MR. THOMAS: Yes, éir, Your Honor.

- BY THE COURT: All right, Mr. Thomas, I will be glad to
hear from you, sir. I have reviewed the fine Memos submitted by
both counsel, so I .understand what -the issues are. |

MR. 'JACKSON: Your Honor, I have not received any
Memorandum from the other side.

MR. THOMAS: All I sent, Your Honor, is the ---

MR. JACKSON: Motion and Affidavits?

MR. THOMAS: ---- Motion and Affidavits.

MR. JACKSON: I did see that.

BY THE COURT: I misspoke, then. It’s a Motion and.
Affidavits that were filed with the Clerk’s Office on June 16,

MR. THOMAS: Your Honor, I think we can go through .the
testimony that we have fairly quickly, but will take about 45
minutes, and I don’t know how much cross there’s going to be. Is
tﬁat within the parameters that we have here?

MR. JACKSON: Yodr Honor, my  understanding, and of "
course, all of this is in the Court’s discretion, is.they have -
submitted affidavits as - to their position on the Motion, and. I:
think the only question from the last -hearing was,- you know, - .
about the service of process, and you instructed me to bring'my
process server here, which I have here, and he is prepared to

testify. I'm not certain whether we need testimony from them,

"GREENVILLE COUNTY COURTHOUSE
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but it is, of course, up to the Court.

BY THE COURT: It was my understanding that it would
just be based on the affidavits that have been previously
submitted by the Tuckers, but you know, if you want to take some
brief testimony, this has been docketed for 30 minutes, and if

it can get-done in 30 minutes, then we’ll do it.

MR. THOMAS: We will move through very, very guickly,

Your Honor.
BY THE COURT: Okay.

MR. THOMAS: I think the testimony will help the Court.

BY THE COURT: All right, well, will it repetitivé of

‘the affidavits?

MR. THOMAS: We will make sure it’s not, but I think if
the Court ¢an just --- I’d like to-get it- on record, too.

BY. THE COURT: All right, you:can call your first

witness.

MR. THOMAS: Thank you, Your Honor. We would like to -

call Mrs. Tucker.

BAILIFF: Place your left hand on the Bible and raise

your right hand and face the Judge.

. BY THE COURT: Do you swear to tell the truth,. the .

whole truth and nothing but the truth?

. MS.  TUCKER:- I do.- "

BY THE COURT: Thank you. If you would come around and

have a- seat, please.

GREENVILLE COUNTY COURTHOUSE
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Jessica Cape Tucker — Direct Examination by Mr. Thomas
And if you would state your full name, please, ma’am?

MS.‘TUCKERE'JeSsica Cape Tucker.
RY THE COURT: All right, thank you.

JESSICA CAPE TUCKER, being first duly sworn; testified

as follows:

|l pIRECT EXAMINATION BY MR. THOMAS:

Q Tell us how many children you have.
A Just one, Jackson.
Q And who else lives at your household?

A My grandmother.

0  How old’is she?

A’ o2,

Q And your husband?

A And m? husband.

Q Do you work?

A I do, at A Cut Above Hair Studio.

Q All right, are you familiar with the mortgage situation-in

‘trying to deal with Chase?

A To the best .of my knowledge, yes.
ehold is dealing with the Chase

o~ Who, primarily, in your ‘hous
‘issue? ~ :
! !
A I was. L

Q Was your husband ever involved with the Chase issue?

A Yes, he was. But he didn’t have a lot of time to talk on’

GRFEENVILLE COUNTY COURTHOUSE
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the phone with them, so I would do it.
all right, and you’ve seen the assertion that there was a

service of process made at your house, 1s that correct?

Yes.
and tell the Court where you live?

103 Half Mile Place.

Is there a street close by with almost the identical same

name?

--- right near to it, Half Mile Way.
All right, is there ever any problem, tell the Court, if

there’s ever any problem with mail deiivery, people coming

to the wrong place, and so-forth?

. All. the time. e -are .constantly getting mail- for Half Mile

Way. We get packages from UPS. It's an every-month
occurrence. I’ve actually had to call the post office.down
on Washington Street to try to resolve the issqe?
All-right, do you and your ‘husband communicate freely%

Yes.

If issues.arose, phone calls, letters, communications, tell

us who, and he heppened to pick them up, who they would go

te?
They would go to me.

Why?
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Because I was the one dealing with Chase.

2ll right, did he give you any kind of service of process
on or about March --- or did you ever receive a service of
process for a lawsuit of foreclosure?

No, sir, nothing.

Is tﬁis like him?

No, it’s not. No, he would have to tell me.

Why?

Because he’s an open book, bless his heart. He can’t hide

things from me, and my son is just like him. He would just

- be honest with me. He would have no reason to lie to me

_about this.  This is our home.

Oon March the 9™ of 2010, do you know where you were?

- Yes.

1

That morning, approximately 9:00 a.m.?
I was still at home.

All right, how do you know that?

. Because I didn’t have a client at work until ten o’clock

that morning, so I wouldn’t have had to be at work until-
9:30. It approximately takes me about ten minutes to get. to

work. I wouldn’t have left until fifteen or twenty after to

get to work on time.

All right, if somebody had.come to.the door -and knocked on

the door, what would have happened?.. .
We have, my grandmother has a little bitty dog that yaps-

GREENVILLE COUNTY COURTHOUSE
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anytime anybody knocks on the door, comes to the door. She
goes hysterical until we’re able to quiet her down. There
is no way that we wouldn’t have heard somebody knocking at

the door.

Have you been known to --= explain to the Court your

relationship with Chase over a period of approximately a
year and a half or so.

Tt’s been mass confusion. There just no other words. We
have been told one thing, told that we were okay, that our
mortgage modification was going to go through. We would be
in contact with them through phone and mail, us the whole
time thinking that our modification was Qoing fo go
through.

When is the first time you heard about this foreclosure

action?

--— no, March, when we were served with the

eviction letter.

Had you gotten anything by mail or by hand delivered

. service of. process?

Nothing.

Who gets the mail?

My grandmother does. She’s home all day.
What does she do with it?

Puts it on the counter in the same spot.

Who then looks at it first?
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I do, because I am at home first.

- All right, would you say, or explain to the Court, how

often your communications with Chase have been over a
period of a year and a haif?

A couple of times throughout the month.

All right, who =--.

By mail or phone.

--- who began this process with Chase?

We did.

Why?

"~ We contacted them in December of 2008 and asked if we

qualified for a mortgage modification. Both of our jobs are

in‘sales, and with the economy downturn, that we were going

. to possibly need some help. We contacted them first to ask

if we would qualify. They told us that we did, -that we

‘could qualify. They would send us a package of information

that we would fill out and we would begin our trial monthly

5payments;‘

Since the eviction has been served on you, have you lobked

- for another possible place that you and your husband can,

i

go?-

- Yes.

And have you found one?:-

"No. I went to a couple, and .we were turned down.

Why?
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- days,

My credit’s too bad.

Have you.had any other credit problems other than thié?
No.

Do both of you work?

Yes.

How many jobs does your husband work?

Two.

All right, have you had a home before this one?

Yes, this is oﬁr second home.

You contacted Chase again for what reason?

I saw an ad. I had an email sent to me. The ad that went-

into the paper that the house was going up for sale. T

. contacted them. They said it was a mistake. Within two§';

they sent us a letter to come to an event. This

event, we met with the Chase lender ---

MR. JACKSON: I'm sorry. Your Honor,  may I interject

-+ here? They’re going into an area here about an alleged - -

event that occurred on August the 16 of 2010. This was

‘after Judgment had already been entered of record, and

10

they’re filing.a Motion .to Set Aside the Judgment, and Your

Honor, I think this testimony is irrelevant as to whether

or not the Judgment should be vacated or not, because this

1

oécurred after the Judgment.

BY ‘THE COURT: All right, Mr. Thomas, how is a post-

Judgment event relévant?
GREENVILLE COUNTY COURTHOUSE
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MR. THOMAS: Your Honor, here’s what we’re trying to
demonstrate: that 'in paragraph 3 of the Plaintiff’s
Complaint, they say all attempts at modification had been
completed, a la Justice Toal’s Order. What I am trying to
demonstrate, nothing had stopped the ﬁodification attempts.
Eveﬁ after Judgment, they still were trying to. say that
évérything was okay, the agents of Chase. So by this, I'm

trying. to demonstrate that there had been no cessation of

' modification, and even in their Complaint we find Justice

Toal’s Order violated. And that’s part of my Motion, Your
Honor. Part of my Motion is not only did they not get

service of process, but they violated Justice Toal’s Order.

BY THE COURT: All right, go ahead.

I will show you this, - concerning what you call the event.

Do you recall that letter?

Yes.

And what is that letter?

‘This is what we were given. After I had called about. the.

notice they had run in the paper, that I got through email,
they sent this. And then we were. asked to go by invitation
only to the event at McKllister Square. on August 28",

Did you go?
Yes, we did.
Did you go with your husband? R

Yes.

GREENVILLE COUNTY COURTHOUSE




R B

13

w14

20-

10%

e

11#

= I

16

17

18

19

22

23

©

2¢ {In

25 {|o

D"lO P ©

Tell us who you saw there.

We saw a Chase representative. Her name was Verxronica. She

was very nice. We had all of our information, all of our

documents. They needed our W-2’s, which this was about the
fifth or sixth time they had asked for the same thing over
and over and over again. We supplied them all of our work
information, all cf our W-2’s, everything. She sat us down
at her table. She was putting everything in the computer.
And to our knowledge, it was done. She said{tg just let‘
them complete everything and‘we could finally gét some rest
about it.

Did this tell you where to go to this event?

Yes, McAllister Square. '

How did you know that Veronica was a Chase employee?

Oh, she had an embroidered Chase polo, nice shirt, light

‘blue with dark blue pants. There is no way --- I mean,

there was no paper tag or anything.
Were there other people there?

Yes, lots.

‘Were there tables set up?

There were tables. There was like Bank of America, BB&T and
Chase. There was numerous. They filled the cafeteria.;

How long were you with Veronica? .
About 45 minutes.

Did she have material on you?
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She did.

“"Did she have a computer?

She did.
Were you in the computer?

Yes.

Did she say anything to you about a foreclosure?

‘Uh-uh, nothing. Nothing.

Did you mention anything to her about, “What about this

eviction?”

. We did. I mentioned to her about what was in the paper, how

could that run in the paper without us knowing about it,

without us getting any information. She said it was

probably simply a mistake.

All right, were you told by a Chase representative that you
had a modification certain?

Yes.

At that ---

-Yes, ‘at that point.

"What did they tell you to do at that point?

To wait on them. Yes, that was alarming, but they said for

us ---

' MR. JACKSON: Your Honor,. I understand some latitude. .
here, but you know, this'is clearly. hearsay, telling, you
know, she’s pasically: téstifying what.a Chase employee

allegedly said. That's clearly hearsay,: and I would move to
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strike that testimony.

BY THE COURT: Why would that not be a statement of an
agent?

MR. JACKSON: We don’t know what capacity or, you know,
what branch or whatever agency, but that was my objection,
Your Honor.

BY THE COURT: I understand. I'm going to overrule it.
You are protected on the record.

MR. JACKSON: Thank you; Your Honor.
all right, did you have any more communication with Chase
after that meeting?

No, it was to sit back and wait on them. They were so )
backed up, they would be in touch. It could take up to. six
months at the longest.

Is what ---

Is what Veronica told us.

All right.

That. we would begin. our new modified mortgage payments; o

MR. THOMAS: Your Honor, I would move to enter thi; as,
I'm not sure we are considered the Plaintiff at this time,
put I would say Defendant's Exhibit #1.

BY THE COURT: All. right?

" MR. JACKSON: No' objection,  Your Honor.

(Letter to Brian Tucker from. Chase Homeownership -

Presérvation‘OffiCe (8/16/2010) entered into evidence as
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Defendant's Exhibit #1)

Q

ATl right, at this -point --- at .this point, one last

question, actually two. If you were told to leave your
house, what are you going to do?

I don’t know. We don’t have anywhere to go. I can’t
describe what it feels like to wake up night after night in
panic and not know what we’ re going to dé. : |

Do you feel this is your fault because you were basically
negotiating this with Chase?

We just asked for help before it got too bad, and had we

.‘known_ that this would happen, that we would be here,

fighting the company, we would have simply stretched §u£
our mortgage payments until oﬁr house sold and put the
house up for sale.

As soon as you got your eviction notice, what did you do?
I was on.the phone with Adrian, actually, and he just kind

of lost it. He just felt like they were taking over, and I

'couldﬁ‘t-get through to him, and I had to ;allhhis parents-

to come to our house because I felt like his mom and dad
could get .through to him if I couldn’t. I had to remind him
that he had a .son to come home to and that we .would get‘
through this :somehow.:

Afterwards, did you contact an attorney?

We did. We got you within twenty-four hours, and .that’s ,

exactly what we would have done had we been served March .
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CROSS EXAMINATION BY MR. JACKSON:

16

Jessica Cape Tucker — Cross-Examination by Mr. Jackson

9t 2010.

That’s all the gquestions I have. Answer any questions.
BY THE COURT: All right, your witness.

MR. JACKSON: Thank you, Your Honor.

Ms. Tucker, when did you buy this house?

2007, in May.

. And how much did you pay for it?

I believe 155,000.

And what was your monthly income, gross monthly income, at

that time?

I don't remember exactly.

Did something change to make it difficult for you to make

payments?
Yes.

What changed?

. Like I said, my husband and I, both.of our jobs_ are in

sales. We had both taken a pay cut, and it was just, we
could see that it was going to get worse. We felt like it
was going to get worse, so we thought we were doing the

right thing by calling them first before it got to where we

couldn’t make any payments.

How much were your monthly payments?

1,400.
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What’s your gross monthly income now?

Probably 20, 24, .26 hundred dollars.

Now, you said you contacted Chase about providing you some
help, is that correct?

Yes, sir.

MR. JACKSON: Your Honor, this is Exhibit #A, that I'm

‘going to show the witness.

BY THE COURT: All right.
MR. JACKSON: Attached to my Memorandum. May I approach
the witness, Your Honor?

BY THE COURT: Certainly.

'I'm going to show you a document that is attached to my

Memorandum, and ask do you recognize that document? Take
your time and look through it. (Pause.)

Yes.

Okay, is that your husband’s signature on the last page?
Yes, it is.

And what is the date on that?

6/15/2009. June -15%, 2009.

What is-your-understanding of what that document is?
That was our trial monthly payments thatfwexﬁould makg;;A
three of those on the date provided, and it would be.dﬁe;

.

When were those payments due?

"June, July and -August::

What day of the month?
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I believe the 1%, the 1°° and the 15%.

Did you make those payments on the 1°° of every month?

Yes.

That’s your testimony, that you made the payments on the 1°°
of every month?

Yes.

Okay, vou saw the payment history that I attached to the --
- and, Your Honor, I would note in the Affidavit that I
have attached copy of the Defendant’s payment history shows
the June 19" payment and an August 29 payment. Your Honor,
may I approach the witness? I'm going to show you a copy of

%

the payment history again and see if that refreshes your

recollection? Do you see 8/297?
I'm sorry, where’s it at?

You have it up here, 8/29?7 And our records, Chase’s
gth

records, reflect a June 1%* and an August 2 payment. Do

you have any evidence or anything here showing that you
made a third payment at any time?
We made June --- we made all three payments.

Do you have any records or documents showing —-- how did

"yOﬁ make the payments? . S e

The first month, I-wrote a check. And the second two

LI

months, I gave money-orders.:

Okay, and do you have a copy of-those money orders showing

that you made those payments?.
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Not for July.

Okéy. Now, after this occurred, did you make any more
payments?

No, we were told not to, to wait.

Okay, so basically from --- you made. two payments in " 09.
Did you make any payments in 20107

No. We were told not to.

Okay, and did you make any payments in 20117

No. We were told not to.

Okay, isn’t it true that the last time that you effectively

made a payment was October of 708, beside these two

payments?

No, I believe we made payments up until.
Up until when?
Up until we were told not to, which before the trial

payments. We were told if we could afford to make our

mortgage payments, the modification would do us no good.

-:So"you chose not to make any.payments?:. .

We were not chose, we were told.

Okay. Who told you that?

A Chase representative on the phone.. .

And did that make sense to you, that you could .go forgyears
without making payments?

Absolutely not. Yes,. it 'was scary, but .here we .are putting

our faith into a company. We didn’t know any difference.. I
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mean, you know, he had made it perfectly clear, yes, if you
can afford to makevyour mortgage payments, then why even
try to have a modification?

TLet me ask you this. You said Half Mile Way. Have you Dbeen
over on that street? Are you familiar with that street?.

It runs right into ours.

Okay, do you know what'’s at 103 Half Mile Way?

There is no 103. There’s a one thousand one-o-three or

eleven-o-three.
So there’s no 103 there?

No.

"

In fact, about that area is where the swimming pool is,
isn’t that correct?

10037

Yés, about that ---

No, it’s at the other end of the neighborhood. 

Now, you said you and your husband share a relationship
that everything is .close andvthat he always shares stuff. to
you?

Yes.

Is that correct?

o

Yes.

So I guess back in 2003, "when he was arrested for an open

.“container, "he shared that.with you? ;

Yes.
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And why didn’t he show up for the hearing on that?

I .don’t know.:.

And I guess in 2004, he shared with you that his license

was suspended and he was driving without a registration?

In 20047

" Yes, ma'am.

(Witness nods head affirmatively).

Did he or didn’t he?

Ygs, he did.

And again, in 2007, that he didn’t title a watercraft?
Yes. ' : . R

And in 2010 that he was driving under suspeﬁded iicense?.

Yes, that was --- yes.

Okay, he shared all that with you?

‘Yes.

What kind of payments do you think you can afford now?

What we were told was $700, and that was very comfortable
for us. Very, very comfortable..

$7007?

"Yes. '

So that’s half of what your regular payments. were?
Yes.
And if my math 1s correct, your -arrearage .is over.$45,000.

How do you plan to deal_with that? ... . -

Well, I don’t know. I mean, I can’t help that they told us
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Jessica Cape Tucker — Redirect Examination by Mr. Thomas
not to make payments. That’'s why we have an attorney.

Have you tried to apply to any other places besides that

one place you talked about in your affidavit, to find a

location to live?
Yes. I’'ve contacted numerous apartments and also an
individual landlord. And once they hear, the individual

landlord, once he heard of where we were coming from, that

our house got foreclosed on, his demeanor changed. I mean,

you know, he may not want to, you know, give us a home to

live in because he’s thinking i1f we can’t pay our mortgage,

then we can’t pay rent. And. that wasn’t the case. We were

.just asking for help.

Okay, no more guestions.

MR. THOMAS: To follow up on what he had said, or what

he has asked?

BY THE COURT: Yes, sir.

~18 ||REDIRECT EXAMINATION BY MR. THOMAS:

19 ||Q
20

21

22 ||a
23 ||g -
2¢ |{a
25 |10

Let’s go over briefly, how did you set up your payments for

the three payments that you were supposed to make for the

trial?

We made another checking account at our same bank.

"Which is the-bank? -

First Citizens. - - - o o . '

What did you do with that?
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Every“week; when we would make a deposit, we would put a
certain amount ‘into our mortgage account, which was just
another checking account, and then the other into our
regular savings or checking, which we used every day.
Did you send a check?

The first month, we sent a check. .

Why did you change to a money order?

Because they called us and-said we needed to 'change and

send them a money order.

Does their record indicate the third one was received?

The third one was received.

Who took the check and the money order-to the post office?
I took them all three times to the same post office.
Because of the issues with our mail, I didn’t want to
chance it, and put them in our mail box and then never get

it, so I physically took them to the post office, all

threé.

all fight, did anyone from Chase ever tell you.or go

through what they told you about the quote, unguote,
miésing the second payment?:

No. i e

Did you get a letter from them that said, “Hey, what . ..

happened to the second payment?” ST
No, sir. The only thing we got was the .eviction letter from

Officer Posey.
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Brian Adrian Tucker — Direct Examination by Mr. Thomas
Q What about at the time the meeting with Verconica at the so-

called event at McAllister Square?

A Nothing.
Q Did she comment. on the trial period?
A Everything about that was over and done with since we were

. meeting with her would stop the sale of the house which was

supposed to take place on September 7t We met with her the

28%%, August 28%".

Q All right, that’s all the questions I have..
BY THE COURT: Thank you, ma’am, you can step dOWn;
MR. THOMAS: Call Mr. Tucker.

BAILIFF: Place your left hand on the Bible and raise

your right hand.
.BY THE COURT: Do you swear to tell the truth, the

whole truth and nothing but the truth?

MR. TUGKER: Yes, sir.

BY THE COURT: Come around and have a seat, please,

sir. And if you would state your full name, please?

MR. TUCKER: Brian Adrian Tucker.

BRTAN ADRIAN TUCKER, being first duly sworn, testified

¢

as follows:

DIRECT EXAMINATION BY MR. THOMAS: -

Q Mr. Tucker, -I won’t go over .too many items, but is .

everything your wife said, is that correct?
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To my knowledge, vyes.

All’right/ let’s go up to service of process since that’s a
substantial or major part of why we’re here.

Yes, sir.

All right, have --- well, first, who do you work for, is he
in the room?

Yes, sir.

And who 1is that man?

Clint Tucker.

Is that your ---

' Father.

All right, what is the business?

It’s Piago Cen£ral.

All right, how long have you been working for him?

Off and on, for 20 years.

Are you two close?

Yes, very.

‘ATl right{ do 'you share with him most everything?
Everything.

All right, let’s go to-what -happened on March the 9“: Do,
you have any recollection, any personal récolleqtibn,:pf1
;géeiﬁg'anyéﬁe'in'yoﬁr'yard; anyone knocking-on the doé;,1
anyone coming up to you ---

Nd, éir:J' i

--— handing you something?
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.T believe.so.

. All right, if it had said “foreclosure,” what would you

26

Not of any kind of service. The only --- the only thing
that I know of, was when I was on the phone with my wife,
“Hold on a second.” Went to the door, and that’s
when an officer was at the doér and handed those papers for
an eviction. |

That’s eviction. That’s not my guestion yet. But that’s the
first time ---

That’s the only time.

All right, did you ever get anything in the mail?

Not to my knowledge.

About any proceeding concerning your house, anything in the
mail? o

Nothing, no.

Do you understand what it would mean if someone:said~to‘ ,
ydu, or explain what it would mean 1f someone said to you,
“you’ ve been served.” What would that mean?

It’s pretty elementary. I mean, service_is -—- you’ve(been
served ‘and you've got to show up for whateyer.sqrvice_
process it is.

Would you have looked at it?

have done? . o

After —-- well, I guess after kind of gaining myself

(witness weeping).
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Let me rephrase the question. Do you think you would have

‘been: emotional about it. at the time?

Yeah, a little bit.

M ‘
All right, would you have communicated with anyone?
Yeah, I’d have gone to my dad.

And who else would you have goﬁe to?

My wife.

Who was handling this matter for you, this negotiation?

My wife. She’s the person that handled all this with Chase

~—- everything that we’re going through, all the new

mortgage, the modifications and everything. She’s the one

handling 2ll that. So to get a service paper, you know, the

- first thing I’d have said was, “You know, Jess, what’s

going on?” Because everything I knew was we were in

‘modification and were going by what they say. Up until

recently, you know, they’re a major corporation._Why
wouldn’t we? You know, I didn’t go to law school, S0, you

kriow, I kept on going based on what they’re telling us.

'All right, to the best of your knowledge, had Chase told

you all to-hold off after a certain point:and‘suspend

‘payments? - - T ST
© Yes.

* - Did you‘yourself.at;one_time,_were you nervous enough so .,

you tried-to call Chase? .

Yeah, I did. I called them. I called once just because,  you

GREENVILLE COUNTY COURTHOUSE
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know, just peace of mind, I guess, and they told me that
due to all the'modifications and all the foreclosures, you
know, that they would be in touch with us, not to bombérd
them with phone calls.

All right, I’'m going to show you a map of the vicinity.in
which you live. Do you recognize that map? . ; |
That’s my neighborhood.

A1l right, where do you live on this map? Just say it.

At 103 Half Mile Place.

How close 1s that to --- tell the Court if there’s any
other name of any other street that’s close to what yours.
is? -
Yeah, there’s Half Mile Way, which is highlighted in blue.

We’re on Half Mile Place.

Tell the Court if there have been confusions and how the

.confusions arise with mail and people that come intc the

" neighborhood trying to find you?

"It’s --- I mean, it’s all the time. All the time. It seems

like our flag’s up on our mailbox constantly trying to‘'get
people their mail. It was so bad-a couple of months ago, .
that when we got our mail, T think there were. twelve

articles, and not one of them was ours. And at that time,

we were expecting' something ‘in the mail, -and I called.the.

post office and set up a ---.-.they gave us a number because

we were waiting for something to come in the mail. It ..

" GREENVILLE COUNTY COURTHOLISE
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~mail for otherxhousesﬁin_the neighborhood, and I just was

‘kind of mad because it wasn’t for one particular house, it

anybody?
We --- I actually left there feeling good, .pretty. . . o .
»~confident. When the.whole thing -;- after. our meeting was -

. over, the last :thing.that I.asked Veronica was, ,“Do we have

29

hasn’t come. On that. date, we got,all these articles in the

was for a bunch of different houses in our neighborhood.
All right, have people ever made mistakes coming .to houseo?
Yeah. Yeah, I mean, it’s very common in theré,

All right, .I am presuming something. I was actually told
this and I ask the Court for a little bit of leave here,
but I was told that they had brought someone that actually

accomplished service of process. Have you ever seen this

man before?

No, sir. |

Did he come up to you and hand you papers? .

No, sir. I’ve never been served.

Have you ever been served papers of any kind before?
Never.

Did you go to the event?

I did. [ o R . ..

What was your understanding from the event, without quoting

to worry about anything? Do we have to .worry.about leaving.
our house?” And she said, “No,” that this meeting with her |
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handles a lot of that, but you ‘know,

Brian Adrian Tucker — Cross-Examination by Mr. Jackson

stopped all foreclosure events.
all right, tell the Court if you have attempted to find

another home or apartment Or anything if you are evicted?

My wife has, yes. And like I said, I work two jobs so she

from what she said we

haven’t gotten anywhere.

You understand that you have sworn before God to tell the

truth?

Yes, sir.

Is that serious to you, & swear?
Very.

Before God on the Bible?

Yes, sir. |

Do you go to church anywhere?

Yes, sir.

MR. THOMAS: That’s all the guestions 1 have, Your

Heonor.

BY THE COURT: Your witness.

MR. JACKSON: Thank you, Your Honor.

CROSS EXAMINATION”BY”MR.'JACKSON: o

o

NéW,‘Mr.'Tucker,'you»testified that your wife-handled all

of thése negotiations and things on behalf -of Chase, is

that'cofrect?

Yes, sir.
GREENVILLE COUNTY COURTHOUSE

- —-69-




10

11

13

14

15

16

17

18

19

20

21

22°

23

24

25

A

" tépresentative.

31

Then, why were you the only one who signed the Exhibit #A,
the Loan Modification Agreement? -

Is this the one from McAllister Square?

This was -in June of /09? Look at it for a second and see if
that is your silgnature.

(Witness examines document.) The reason that my name is the
only one on there is because I was the primary borrower.
Okay, now, you’ve testified, and your wife has testified, a
1ot about different things that so-and-so said and things

like that. Do you have anything in writing saying you don’t

‘have to make the mortgage payments?

' I mean, this was all —-- the majority of it was over the -

phone.”

Okay."-

" And the(only thing that we have in writing would be when we

met at McAllister Square with Veronica.

There was a letter there, but I'm talking about other than

"fhiS} which gives you a clear payment schedule and what

you’ re sﬁpposed to do, is there anything that says you

dén’t have to make any mortgage payments?
No; sir. I mean, that’s just why we talked-to the ;Chase” ‘-

and in fact, if you read the thing ----.did‘ycu.read this :
document before you signed 17 v

Yes, sir.

GREENMVILLE COUNTY COURTHOUSE
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Throughout this document it talks about anything in here
doesn’t affect the loan documents or cure the arrearage?
Well, what we were told was i1f we could make any payments,
then the modification would not go through, because if we
could afford the payments we were in now, which we called
Chase when“we'startéd seelng that the income was not what
it was when we got the house, that we knew it was the -
beginning of the recession. Everything was going downhill.
Like I said, I worked two jobs. You know, I mean, I'm in
the piano business during the day. I'm in the restaurant
business at night. Those are two major luxury items. I’ve
seen people knoék off. I've been in festaurants<for twégty
years. I know when it’s high and I know when it’s low. . |
Before we toock a chance on losing anything, you know, we

were the ones that made the contact to find out because-I'd

heard through: the modification.

. Okay, now, let me ask you this. Now, you said that a Chase

representative told you to stop making paymenfs.npid yod ‘
take the money.that you would have made the payments and
keep it in an account so you could attempt_ to, reinstate
your mortgage? Did you.-save any money for that pu:pose?f

We had money that whenever our payments started back, that

“we :could make.those.payments.. . . L

How much did you save?. .. . .. .. . .. . . ‘ o

I don’t really handle all the finances.
GREENVILLE COUNTYCOU RTHOUSE

-7




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

o » o »

33

You have no idea how much you saved?

" I'm pretty much a.work horse. I mean, I know right now that

we’ re making monthly payments on cther things, and we' re
doing fine.

Okay, now, -you say you work two jobs, so I guess in the
morning you’re pretty tired?

In the morning? -

Yeaﬁ.

Not really. I wake up pretty much ready to go.

Okay, and I believe it’s your testimony that you’ve never

" seen this gentleman before?

“Yes, sir.

And you’re sure of that, because you know that you’re under
oath?
Yes, sir.

And you are aware of the penalties for perjury?

Yes, sir.

{And” you also testified about you know it’s important to -

- respond to legal process, is that correct?

Yes, ‘sir. -
86 back-in 2003, when you were arrested;fo;»Qpenycontaiﬁer,
Whdeidn7t'you'show;up‘forxthe‘hearing_in,thgt'case?

That actually was —--- wasn’t-an arrest..It.was, I left Qork

"~ thatinight, and that:was when I.was.bartending. We had some

stuff that was left.on there, and it was in my backseat,

. GREENVILLE COUNTY COURTHOUSE
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out of reach. I didn’t have alcohol on my breath or
anything like that, and this was actually before we were
married.

Okay, and you were not tried in your absence in that case?
Not to my knowledge. I never received anything on that. In
fact, when you pointed that out just a little bit ago that
was —-- I mean, I remember receiving a ticket on that, open
container. But like I said, that was something that I
brought home from the bar that night. It was a bottle that
was --- 1 remember it was about three—quarters empty, and I
put it in my backseat to drive straight home with it.
Well, why was your vehicle license suspended, then?
That was -—-- when my license was suspended --- I forgot
what it was that we tried to do. But that’s.wheﬁ I found ..
out that my license had been suspended, and my license is
reinstated now. Everything’s paid. -

So you paid the fine for those convictions?

"Yes, sir. And the deal that you brought up with.-the boat,

that boat was bought, and the first week I bought that

boat, the motor blew on that. We had a game warden come- to

-my place of -work because he called me and asked me where I

“I'm at the piano store.” And I-had.-sold that-
boat, actually, to a relative in good faith that that boat
was going to be-used in a private pond because I did not _ -

have the registration or-anything on it. Once the motor
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plew, I wasn’t paying for any of that stuff. I sold that
boat to him- for $500, and he .told me-it was-just going to
be used in a private pond out in Green Pond that had no
motors or any restrictions. It was a private pond. And ---
MR. JACKSON: Your Honor, I appreciate -—- it’s kind oI
getting a little far afield here, Your Honor.
BY THE COURT: Sustain the objection.
MR. JACKSON: No further questions.
BY THE COURT: A1l right, any other brief questions?
MR. THOMAS: .Your Honor, just one. I’d like the map
: that we have, I’d like to have that ma;ked as a Defendant's
Exhibit #2. |

BY THE COURT: All right, thank you, sir. You can step

down.”

MR. JACKSON: I have no objection to that, Your Honor.

(Map — 103 Half Mile Place entered iﬁto evidence as .
Defendant's Exhibit #2)

" BY 'THE COURT: Anything else, Mr. Thomas?

MR. THOMAS: Your Honor, I actually have the father
herse who would confirm what his testimony was. I-also have Sue
Berkowitz' (spelléed phornetically) here who wé/re”goingwﬁo‘ask,to
befadmitteé“as'an~éxpert on the issue of Chase’s.practices. .

" MR. JACKSON: Your Honor, ‘I would certainly ijecf to
thét: That’s going way far afield. - Y

RY THE COURT: It is too late to bring all this in. I'm

GREENVILLE COUNTY COURTHOUSE
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denying that motion.
MR. THOMAS: All right, Your Honor, my gquestion would
be, since my motion partially contains, in the title of my

motion, that there is a Justice Toal violaticn, if we can submit

an affidavit to that effect, from an expert. ]
BY THE COURT: No, sir. It is simply too late in the

pallgame to do that.

MR. THOMAS: All right, Your Honor, then all I have

left is the dad.
BY THE COURT: All right, then we’ll start back at

?51:308 This matter, as I'told you all, was set for thirty

minutes. I’'ve got a ---

MR. JACKSON: Your Honor, I think we can wrap up fairly
quickly. I understand it’s thirty minutes. My witness here is
the process server. He should be fairly quick, and I think the

rest of it 1s legal arguments. You have our brief. I would .

certainly not want to --—-

BY THE COURT: Mr. Thomas, what can the father add;tbat

has not already been submitted here?

MR. THOMAS: The father can add this, iﬁ you,willtallow
him ‘to submit an affidavit, we-could, if.you needed five :
miﬁﬁtés,'Wejcould‘do that. It would be simply the‘testimony;.‘
wdﬁld‘bé that 'he and the son-are extraordinarily clcse. If he

had been served, the boy would-have absolutely come .to him in a

panic.
GREENVILLE COUNTY. COURTHOUSE
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MR. JACKSON: Your Honor, I would stipulate that that

would be his testimony. That communication.

8y THE COURT: That would be fine. I don’t have any

reason to question that anyway.

MR. THOMAS: Then, that’s it, given your ruling on Sue

Berkowitz, that’s all we have.
BY THE COURT: I have tremendous respect for Ms.
Berkowitz and know she does a magnificent job, but again, I'm

also the gatekeeper and reguired to follow certain procedures

and‘rdles.

MR. THOMAS} That’s all the witnesses we have, Your
Honor. Thank you, Your Honor.
| "By THE COURT: Thank you. All right, you can call your
Qifnegsf

MR. JACKSON: Your Honor, I would call Terry Moore to

the stand.
BY THE COURT: If you would place your left hand on the

Bible and raise your right- hand. Do you swear to tell- the truth,

the whole truth and nothing but the truth?
MR. MOORE: Yes, sir, I do.
“;LBY TEE COURT: If you would come around' and have a oy
seat, please. And if you will state your full name? .
:MR} MOORE: James Terry Moore. =~ =7 = e’
BY THE COURT: All right, thank you.

JAMES TERRY MOORE, being first duly sworn,’ testified’

GREENVILLE COUNTY COURTHOUSE
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James Terry Moore — Direct Examination by Mr. Jackson

as follows:

DIRECT EXAMINATION BY MR. JACK3CON:

" And you have been retained by the Scott Law Firm to

Mr. Moore, where do you live?

I live in Easley.

And where do you work?

Upstate Legal Process Service.
How long have you served process?

Forty years, since I was 21..

Okay, did you do anything before service of process?

Yes, sir, I was an Fasley police officer. I retired as a

lieutenant for the Easley Police Department.

How long did you work in the Easley Police Department?

T think it was 19 years, sir. I had a heart attack and

retired.

Okay, and are you familiar with the Greenville area?

Yes, sir, very much so.

serve

process?
Yes, sir, I have.

Were:you retained to serve process in this case?

Yes, sir, I was. - - X L. .

And were you sent an address to serve process?

Yes, sir, I was. - - Coe . Ce e

and what address wers you sent to serve process in this

GREENVILLE COUNTY COURTHOUSE
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‘morning of March the

‘case?

I received an email; ‘sir, onAMarch the 8% at 1:16 p.m. from
the Scott Law Firm from Ms. Angel Comings (spelled
phonetically), which I have attached letter, asking me to
serve Briaanucker:at 103 Half-Mile Place, .his wife,

Jessica Tucker, and Half Mile Homeowners Association there

at Half Mile Lake.

'Are you familiar with the location of Half Mile Place and

Halvaile Way?

Yes, sir, I am.

Are ybu confused by the difference between Half Mile Place
and Half Mile Way? o

Né, sir, I am ndﬁ.

And have you served process in that area many times?

Yes, sir, I have.

What did ybu do in response to the email request to serve

process on Brian Tucker, Jessica Tucker and Half Mile Lake?

'I went to the residence at 103 Half Mile Place on that .

9th - correction --- March the 9% at

'9:05 'a.m. I had been there just prior. There were no cérs
'inafhe’drivéwéy. I knocked-on the door a.lot._ I-couldn’t..

T tell if anybédy lived; really,.lived. in the house or not.-

And I got a map from Greenville County’s’ website; Lo

' Is that substantively thé map offered into.evidence? .

It’s a little better description of the property.

GREENVILLE COUNTY COURTHOUSE
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iEe; Okay, let me show it to Senator Thomas first before we go
2 - into detail on that. And let me show it to the Court.
3 (Pause. )
4 : Okay, please continue.
5 1A . Yes, sir. If you travel up State Park Road from Cherrydale,
6 wﬁen you get to Half Mile Lake, you turn into the right on
7 Half Mile Way. As soon as you turn right into the
8 subdivision, the swimming pool is on the left. Your next
E right is Half Mile Place. His house is 103, which is og .
10 your left. I knocked on that door. Couldn’t gettanybod§ to
ﬁ&ﬁ%? 11 the.door. I seen some gentlemen putting some golf clubs in
12 | the back of what appeared to be an S.U;V.,across.the |
13 street. I drove over to their house and talked to them.. We
w14 talked about golf briefly for a minute. I asked those
Lo1s | gentlemen, I said, “Is anybedy still living in that hoﬁse?”
o 16 and pointed it out. He said, "Yeah, far as I know.” He
17 ~.saild, “People still live there.” Said, “They must be |
18 |- 7. asleep..Go back and knock.”.So I left them after talking
19 "for a minute, went back to that house, I knocked on‘that‘
. 20" door pretty hard. This gentleman sgated to my left in the
: 21-11-° . -reddish orange,shirt came to the doqr?ng identified
- 22| . himself..As a-matter of fact, Ijasked‘foy ?rian Adrian .
23 Tucker.. He said;. “That’smme.f.And‘I_told,him, I saild, glfm
24 - -a-process server. I deliver court documents. I have a -
25 Summons I need to deliver to you and your wife.” He aéreed.
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T handed them toward him, and there was,élso a guestion
that Scott-has me ask the pecple, “Are you a member or is
your wife a member of the military service or National
Guard,” and even on my report, my affidavit, I put non-
military where he told me they were non-military. But this
gentleman did appear that he had just waken up. He had a
sleepy loock on his face. I don’t know whether he had-or
not, but he did look like he’d just woke up. I handed him

the papers. I walked away. I’ve never seen this gentleman

or anybody again.

" Qkay, just to make sure, we’ll clarify this. So this

gentleman answered the door?

Yes, sir, he did.

He “identified himself as Brian Tucker?
Yes, -sir, he did.

You gave him a copy of all the paperwork, the Summons and
Complaint and all the Lis Pendens, the whole shooting

I have a copy right here, is actually what:I -gave to him. -
And you gave him & .copy for, vou. know, Ms. Tucker?

Yes, sir, I did. P

Okay, and you explained to him.that this was -an important .

" process, that ‘he had to ‘respond to you?

Yes, I told him it was a:Summons, he ‘had thirty days from' -

the day to respond to them in writing and explained where

GREENVILLE COUNTY COURTHOUSE
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James Terry Moore — Cross-Examination by Mr. Thomas
to meil it.

ve served papers countless times in that general

And .you’
area, and you are familiar with that area?
Yes, sir, I've served thousands.of papers.

And there’s no doubt in your mind this is the gentleman
that you got served?
There.is no doubt whatsoever.

No further guestions.

BY THE COURT: Your witness.

llcroSS EXAMINATION BY MR. THOMAS:

A

_+here was a dog there or not.

Well, you didn’t mention the noise that the dog made. '’

Excuse me?

The noise the dog made. You said nobody was- there.
Apparently, you couldn’t tell if anybody was' there, didn’t

even know 1f it was being occupied, but the dog would have

¢

exploded.
I don’t.know nothing about no dogs there.

I didn’t hear a dog. I don’t

know about no dog.

you’re not familiar that there are two dogs there,

actually?
T don’t even know the people, sir.

You didn’t hear any dogs when you knocked on thét door? -

No, 'sir, .I -did not hear any dogs:

Did you ring the door bell or did you knock on the door?

GREENVILLE COUNTY COQURTHOUSE
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T am tone deaf, so I knocked on the ‘door.

Right, okay. No cars out front?

‘No, sir, there was no cars.

aAll right, that’s all the questions I have.

BY THE COURT: All right, thank you, sir..

" ‘Thank you, sir.

MR. THOMAS: Your Honor, I’m not sure if he has any
witnesses, but I need to call one in rebuttal.

BY THE COURT: Anything else?

MR. JACKSON: No, Your Honor. That’s fine.

BY THE COURT: Yes, sir?

MR. THOMAS: I would like to call Mrs. Tucker.

BY THE COURT: Okay.

MR. JACKSON: Your Honor, may I ask that Mr. Moore be
excused? He has several other things ---

BY THE COURT: Any objection to the process server --=

MR. THOMAS: No, sir.

BY THE COURT: All right, thank you, the process server
is excuse. Appreciate you coming in.

Thank you, Your Honor.

BY THE COURT: If you would come back around, . and I
Just remind you.that -you"re still under oath. ‘
 JESSICA CAPE TUCKER, being previously duly sworn,

testified as follows:

GREENVILLE COUNTY COURTHOUSE
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Jessica Cape Tucker — Direct Examination by Mr. Thomas
IRECT EXAMINATION BY MR. THOMAS:

Q

=T S ™)

LOT N o)

211 right, just very guickly, tell us what happens when

somebody knocks on the door at your house.
The dog goes hysterical. It’s a little bitty chick-a-poo,
Chihuahua. She goes nuts and she will not stop barking

until you pet her or go to the door and see what she wants.

You can hear her outside of our house. That would have

alarmed my grandmother, who lives with us, who would have

tried to go to the door. That would have got the dog in the

back yard to start barking. It’s a chain reaction. There’s

no way that anybody can come to our house, knock on the

door, without the dog going hysterical.

And we’re talking about, now, a year and a half, two years

" ago.
Yes.
The same dog situation?
Same dog. She’s still alive.
S0 - —--=
Both of them.
Both of them?

Both -of the dogs.

You are absolute1y‘certain.that if someone comes to, if the

Judge or I come to your-house, knock on the door, you're
going to get an explosion?

Yes.
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You’re sure?

Yes, I'm absolutely sure. You can set a glass down on the
coffee tablé downstairs, and the dog will start barking,
thinking there’s somebody knocking on the door. Any kind of

sound that sounds like a knock or a thump, the dog is going

to go hysterical.

'All right, concerning that day, let’s go back through it

~again. Tell the Court, have you checked the date against

your record at work?
Yes; sir, I had a ten o’ clock client that morning, so I

wouldn’t have had to be at work until 9:30. I wouldn’t have

-left until 15 after.

Was there any knocking sound?

-Nothing. Nothing.

“Would you have been up?

Yes.

Why?

‘T’d have got up at 7:30 to get ready for work, to get my
‘son ready, and out we go.

'That’s all the guestions we have.

MR. JACKSON: Nothing on re-cross, Your Honor.

BY THE COURT: Thank you. You can step down. Anything

‘. else? -

MR. THOMAS: That’s ‘it, Your Honor, thank you.

BY THE COURT: Anything else from Plaintiff?

GREENVILLE COUNTY COURTHOUSE
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MR. JACKSON: Nothing from mé, Your Honor. I have a
brief and have the argument in it. I don’t want to waste
the Court’s time. |

BY THE COURT: All right, and at this poiﬁt, I truly
don’t know what I’m going to do. I am going to look back
through the file, but Mr. Thomas, let me ask just a real
practical question that was raised. If your client’s
$45,000 in arrears and have a mortgage they can’t affozxd,
what’s the practical relief the Court can giant, even if
the Court is inclined to favorably look at your motion?

MR. THOMAS: The process would start over, Your Honor,
and I presume they would begin the proceés with proper o
service of process, which we would certainly have somé.way
of acknowledging this time so there would be no issue, or.
we would accept service. I mean, that, obviqusly, is the
first practical step. Your Honor, I will just tell the.

Court, my office in Columbia, Banking and Insurance

work literally with hundreds of people all the time trying

to do work-ocuts on situations worse than this. And we do

.get them worked out. But you first have to actually get to

. somebody who’s going to deal seriously with the

modification. Mrs. Riley, Research Director in my office,
had a lot- of success with that.. As you probably know,

there’s $200,000,000 that’s been dedicated in South
GREENVILLE COUNTY COURTHOUSE
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Carolina to this very program, that is, people who get

behind. -I think --= he didn’t lose his Jjob, but I mean,

they were afraid of it. He might fit in that category to
qualify for some of that money. So there are ways to do it.
But you first have to have people that are serious

about actually doing it. I contend that Chase has not been

'thaf/ and I do think they can work it out, but we’re going

tg have to have some help from that $200,000,000 fund.

That’s one possibility. And I think Chase can be a little
more reasonable, because the information that we'’ve got, |
you know, the overwhelming information, is that 1t was not

their decision. They dldn’t get behind. They were told not

to make payments. And, Your Honor, this is what Ms.

Berkowitz was going to testify to, frankly. This is going
on nationwide, Your Honor. »
By THE COURT: All right, I711 let you all know
something within seven days.
MR. THOMAS: Thank yQu,_Your Honor.
BY THE COURT: Thank you.
MR. JACKSON Thank you, Your Honor.

—-—;—-—'—— END OF TRANSCRIPT ————————————
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)
Plaintiff, )
)
-vs- ) EMERGENCY MOTION TO STAY
) EJECTMENT FROM HOME
Brian Adrian Tucker, Jessica C. ) :
Tucker and Half Mile Lake Homeowners )
Association, Inc., ) 3
Defendants. )
)
. "“The Defendants, Brian Adrian Tocker and Jessica C. 'Tu.cker,l by and through their
"~ attorney, David L. Thomas, - will move before this Court on the day of
' , 2011, at. o’clock . M., or as soon thereafier as this matter.

STATE OF SOUTH CAROLINA )

< sy 378 —3 B 2NGBHE COURT OF COMMON PLEAS
C. A. NO.: 2610-CP-23-1622

i 20D

COUNTY OF GREENVILLE ’ )
.»E‘f\"--i'i N ) :

Chase Home Finance, LLC BEULE

" may be heard, to request a Stay of Ejectment of Defendant Tuckers’ home ThJS Motion is
. based on the following: : '

1. The Defendants, Brian Adrian Tucker and Jessica C. Tucker, did not receive Servicé

ror Sl;mmoné of Ejectment in:this action... Defendants Tucker had been in negotiations with the
#Plaintiff for:more than six (6) months wherein Plaintiff did promise to negotiate in good faith,
- and’'began such negotiations, and promised to modify and refinance Mr. and Mrs. Tucker’s
. mortgage, in keeping with Justice Toal’s Order of May 22, 2009.

2. Defendants Tucker relied, to their detriment, upon Plaintiff to continue such

-negotiations when they might have sought legal counsel in this foreclosure and/or another lender.’

3. The third reason to stay this ejectment is that Defendants Tucker assert Plaintiff has

* unclean hands which is in violation of an equitable-solution and should not be allowed to benefit

from the sale of Defendants Tuckers’ -home because Plaintiff mislead Defendants Tucker with
their promises of modification.

4. Defendants Tuckers are seeking a reconsideration of the entire action based on
excusible neglect and the meritorious defense available to the Tuckers given the definite
commitment by the Defendant Chase during the loan modifications in August 2010. An
absolute commitment was given by Plaintiff Chase, provided in August 2010 at a special “event”
called for by the Plaintiff, and they gave an absolute commitment that all actions concerning the
Defendants’ home would be called off pending the final paperwork of the modification.

Scanned



Based upon the above stated reasons, Defendants Tucker do hereby request that the
Ejectment from Home as described in the Plaintiff’s action be stayed until this Court can hear

from the attorneys regarding above.

MOORE, TAYLOR & THOMAS, P.A.

Greenville, South Carolina
April 8, 2011

David L. Thomas — SC Bar # 09952
23 Wade Hampton Boulevard
Greenville, South Carolina 29609

 (864) 271-6371

Attorneys for Defendants Adrian Brian Tucker
And Jessica C. Tucker
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE - ) C. A.NO.:2010-CP-23-1622
200 MAY -5 P w26

Chase Home Finance, LLC, )
4 )
Plaintiff, ) ~ ]‘.' 0: fL{;n"K_OF Coual
) v E wif"j 3 S
-Vs- ) MOTION TO SET ASIDE and - ;
) VACATE DEFAULT ' !
Brian:Adrian Tucker, Jessica C. ) |
Tucker and Hall Mile Lake Homeowners )
Association, )
)
Defendants. ) ENTERED COMPUTEF
) ,

" TO THE PLAINTIFFS ABOVE-NAMED: "

“YOU WILL PLEASE TAKE NOTICE that the Defendants Brian Adrian Tucker and
- Jessica 'C. Tucker (“Tucker™)~ will: move before this Court on the . day of
,2011, at o’clock ___.m., or as soon thereafter as counsel may be
- heard, for an Order to Set Aside and Vacate Default in the above-captioned action.

: . Under Rule 60(b), South.Carolina.Rules of Civil Procedure, the above-named Defendants
" Tucker move for default judgment to be set aside and vacated based upon excusable neglect under
60(b)(1) and 60(b)3) of SCRCP.

1. Tucker has been consistently negotiating in good faith with agents of the Plaintiff for over

a year to establish a new payment system and modification of their-home loan. In August of 2010,
Tucker attended, at invitation by Plaintiff, an “event” to negotiate modification to their loan.” Tucker
provided all information to Plaintiff’s agent as required and Plaintiff’s agent advised that a packet
of information regarding payment amounts, etc., would be sent to them in the mail. This packet of
‘information was never received by Tucker and Tucker followed up with numerous phone calls to
Plaintiff’s agent and was advised it could take up to six months for this information to be received.

2. Under Plaintiff’s Complaint, Paragraph 3, the Plaintiff asserts “The Plaintiff’s servicing
agent for the mortgage loan described in this foreclosure action is participating in the Home
Affordable Modification Program (“HMP”) but the HMP process as specified by U. S. Treasury
Department’s Directive 09-01 has been completed without resulting in a modification because the -
borrower(s) failed to respond to the servicer’s inquiry within 30 days as set forth in the applicable
guidelines”. Such allegation is clearly false as the negotiations have never been terminated. There
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has been a recent letter sent by the servicing agent which internally conflicts with itself and with the
verbal discussions ongoing with the servicing agent. Tucker was even assured by Plaintiff’s agent
at the August, 2010 “event” that they need not fear the legal proceedings of the foreclosure because
their modification would be forthcoming and the foreclosure would simply be dismissed.

3. Under Rule 60(b)(3), SCRCP, Plaintiff has overtly misrepresented to Tucker the status
of the entire action, and such misrepresentation has exhibited itself with inconsistent and repeated
efforts demanded by the servicing agent to send specified materials from Tucker to the servicing
agent for purposes of HMP modification. The servicing agent, who is subject to Justice Toal’s
Order has, in fact, not complied with HMP requirements to provide attempts at modification.

-4, The Plaintiff has blatantly violated Justice Toal’s Administrative Order (see Exhibit A,
Paragraph 7), which states that “the complaint shall state the facts showing that the loan is not
subject to modification under the HMP, or state the facts showing that the HMP modification process
specified by the Guidelines or Supplemental Directive has been completed without resulting in a
modification.”. When the filing of the Complamt took place, the negotiations were still very much
in progress and the assertion .made in Paragraph 3 .of. Plaintiff’s Complaint that “the HMP
modification has been completed without a modification”, was clearly untrue and a v1olat10n of
Justice Toal’s Order whlch shotild invalidate the complamt abinitio; " T Trens e en s

=5. The above will constitute a cause of action that should be a meritorious defense which
is based on detrimental reliance. Further, Tucker will argue that on several occasions Plaintiff’s
agent had assured Tucker that a modification would be forthcoming and that the foreclosure action
would be dismissed.. Hence, there is a breach of contract which also constitutes a meritorious
defense.

Based on the above reasons, Tucker moves for the default to be:set aside and vacated, and
“the case placed back in the position of status quo ante.

MOORE, TAYLO 0

:%av;fd L. Thomas (SC Bar #09952)

. . 23 Wade Hampton Boulevard
B . Greenville, South Carolina 29609
, - (864)271-6371- e

' Greenvx]le South Carolma S : - - Attorrieys for Defendants Tucker ;. -

MayS 2011
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) C.A.NO.: 2010-CP-23-1622

Chase Home Finance, LLC,
Plaintiff,
-Vs-

Brian Adrian Tucker, Jessica C.

Tucker and Hall Mile Lake Homeowners
Association,

o il UL

i

. w
Defendants.

ENTERED COMPUTEF

&h

‘'t I MOTION TO SET ASIDE FOR LACK OF PERSONAL JURISDICTIGN -+« -~ -
and/or SUBJECT MATTER JURISDICTION BASED ON A LACK OF
¢x. - SERVICE OF PROCESS or RECEIPT OF ANY VALID NOTICE CONCERNING
7 THIS FORECLOSURE NOR NOTICE OF SALE OF-HOME; MOTION TO
“SET ASIDE AND VACATE DEFAULT; MOTION TO STAY EVICTION; and
MISLEADING THE COURT BY IMPROPERLY VIOLATING JUSTICE
» TOAL’S ORDER OF May 22,2009, IN THE ORIGINAL COMPLAINT

* TO THE PLAINTIFF ABOVE-NAMED:

" YOU WILL PLEASE TAKE NOTICE that the Defenidants Brian Adrian Tucker and
““:Jessica C. Tucker (“Tucker”) will move before this Court on-the day of

,2011, at o’clock__.m., or as soon thereafter as counsel may be
- heard, for an Order on the above Motions.

1. The Defendants Tucker have never been served with the Summons and Complaint in this
- action, nor have they been noticed of the sale of their home.

2. The Defendants, Brian Adrian Tucker and Jessica C. Tucker (“Defendants Tucker”), did
not receive service of the Summons and Complaint in this action. Defendants Tucker have been
consistently negotiating in good faith with agents of the Plaintiff for over a year to establish a new

* payment system and modification of their home loan. In August of 2010, Tucker attended, at
invitation by Plaintiff, an “event” to negotiate modification to their loan. Tucker provided all
information to Plaintiff’s agent as required and Plaintiff’s agent advised that a packet of information .
regarding payment amounts, etc., would be sent to them in the mail. This packet of information was
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never received by Tucker and Tucker followed up with numerous phone calls to Plaintiff’s agent and
was advised it could take up to six months for this information to be received.

3. Defendants Tucker relied, to their detriment, upon Plaintiff to continue such negotiations
when they might have sought legal counsel in this foreclosure and/or another lender.

4. Further, Defendants Tucker seek to stay this eviction by asserting that the Plaintiff has
unclean hands which is in violation of an equitable solution and should not be allowed to benefit
from the sale of Defendants Tuckers’ home as Plaintiff mislead Defendants Tucker with their
promises of modification.

5. Under Plaintiff’s Complaint, Paragraph 3, the Plaintiff asserts “The Plaintiff’s servicing
agent for the mortgage loan described in this foreclosure action is participating in the Home
Affordable Modification Program (“HMP”) but the HMP process as specified by U. S. Treasury
Department’s Directive 09-01 has been completed without resulting in a modification because the
borrower(s) failed to respond to the servicer’s inquiry within 30 days as set forth in the applicable
guidelines”. Such allegation is clearly false as the negotiations have never been terminated. There

-has been a recent letter sent by the servicing agent which internally conflicts with itself and with the
verbal discussions ongoing with the servicing agent. Tucker was even assured by Plaintiff’s agent

at the August, 2010 “event” that they need not fear the legal proceedings of the foreclosure because

their modification would be forthcoming and the foreclosure would simply be dismissed. Plaintiff,
in its Complaint, asserts this process had failed. Such assertion is untrue, =

6. Under Rule 60(b)(3), SCRCP, Plaintiff has overtly misrepresented to Tucker the status
of the entire action, and such misrepresentation has exhibited itself with inconsistent and repeated
efforts demanded by the servicing agent to send specified materials from Tucker to the servicing
agent for purposes of HMP modification. The servicing agent, who is subject to Justice Toal’s
Order has, in fact, not complied with HMP requirements to-provide attempts at modification.

7. The Plaintiff has blatantly violated Justice Toal’s Administrative Order which states that
“the complaint shall state the facts showing that the loan is not subject to modification under the
HMP, or state the facts showing that the HMP modification process specified by the Guidelines or
Supplemental Directive has been completed without resulting in a modification.”. When the filing

of the Complaint took place, the negotiations were still very much in progress and the assertion made

in Paragraph 3 of Plaintiff’s Complaint that “the HMP modification has been completed without a
modification”, was clearly untrue and a violation of Justice Toal’s Order, which should invalidate

the complaint.

8. The above will constitute a cause of action that should be a meritorious defense which
is based on detrimental reliance. Further, Tucker will argue that on several occasions Plaintiff’s
agent had assured Tucker that a modification would be forthcoming and that the foreclosure action
would be dismissed. Hence, there is a breach of contract which also constitutes a meritorious
defense.
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9. All of the above constitute a fraud upon the Court and should disallow the Plaintiff from
proceeding with the taking of the Tucker home.

" Under Rule 60(b), South Carolina Rules of Civil Procedure, the above-named Defendants
Tucker, move for default judgment to be set aside and vacated based upon excusable neglect under
60(b)(1) and 60(b)(3) of SCRCP.

~ Based on the above reasons, Defendants Tucker move for a judgmeni accomplishing the
- Motions listed above. : : ‘

MOORE, TAYLOR & THOMAS, P.A.
h .
By; ¥ ‘)f \/v—/"'
David L. Thomas (SC Bar #09952)
23 Wade Hampton Boulevard
Greenville, South Carolina 29609
(864) 271-6371

ey

' “":j.';-“ GreéﬁVille,’ South Carolina~ = * ~~ " “ :° ° ~Attorneys for Defendanis Tucker- ~ = =~ . -

v June 16, 2011,
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STATE OF SOUTH CAROLINA , | R
IN THE COURT OF COMMON PLEAS
,COUNTY OF GREENVILLE Case No. 2010-CP-23-1622

Chase Home Financial, LLC,
Plaintiff,

AFFIDAVIT
OF JESSICA CAPE TUCKER

-VS-

Bria.h Adriatn Tucker and Jessica C.
Tucker,

Defendants.

V\vavvvvvvvvvvvv

h' PERSONALLY appeared before me the undersigned, who after being duly sworn, deposes
“and ‘states as follows:

1. I am Jessica Cape Tucker. Iam the spouse of Brian Adrian Tucker. Together we have
one son named Jaxson Meade Tucker. My 92 year old grandmother also lives with us. We live at
103 Half Mile Place, Greenville, SC 29609.

2. We have lived at thts residence since May of 2007. There is also another street in our
subd1v151on of Half Mile Lake that is named Half Mile Way. Since hvmg there we have had
numerous times when we have received mail for Half M11e Way | L

3 Knewmg how many ttmesv we have gotten other re51dence s mail, ahd not knowing how
much‘ and or what type of our mail other re51dences may have recelved W}tlch,ShOUId have come to '
us, could be the reason we hever received the proper Servtce of Process 'm thts case.

.' 4 I was the ehe.whe'recetved the only 'Serviceof f’hecees whlchwas .ah‘E\'/ietiohvletter gitzenv
to me on March 22,201 1at12:32 by Officer Posey He asked who I was and then handed me the

b

papers and said that I had been served.
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5. 1do believe that it was very possible that the person/agent or officer that has said in
documented papers that he served an Affidavit of Service on my husband Adrian, and myself through
service on my husband, on March 9, 2010 at 9:05 a.m. could have gone to the wrong address due to
the street names being so close in vicinity and name.

6. From the day we were served with the Eviction letter, the emotional distress that my
husband and I have suffered, not knowing how or what we were going to do has been overwhelming.
There is no way my husband would have been served with the Affidavits dated Mareh 9, 2010,

without being able to tell me. My husband is good, honest man, kind man, a wonderful father and

hus}aand and he takes his responsibilities for our family very seriously, working two jobs to provide

Crew

for-our family’s future well-being.

7. On March 22, 2011, at the very moment I was being served Eviction papers, I was on the -

phone my husband to tell him I had gotten home with my grandmother from the hospital. When
. Officer Posey told me what was happening and I read it myself and then told my husband over the

+ . phone. I cannot describe the 1,000 things going through my mind for the next few minutes. We

were a famlly, with my 92 year old grandmother, two dogs and a house full of furniture and

’ belongmgs that I had no idea where or what [ was going to do.

8. At that instant, I felt as though we were helpless with no place to go with no answers to
why thJS was happemng to us. My husband onthe other hand became S0 pamc strlcken I was afrald
for hlS well being; so much so, that [ felt that though I was trymg to talk to him to calm him down

it wasn’t gettmg through to h1m It was then that I called his parent to come to our house, thmkmg

‘ that hlS mother and father would be some comfort to him and maybe help me calm him down [ have

known my husband for eight (8) years and have never seen h1rn get that upset. I honestly feared for

his life. I had to remind him we would figure something out and that he had a five-year-old little boy
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who was expecting to see him after he got out of school that day. Because of his actions on that day,
I am adamantly confident that there was no possible way my husband had been served previously
on March 9* 2010, and had been able for over a year to keep that serious matter from me.

9. Thave been the one who has been negbtiating with Chase and if Adrian had been served,
he would have instantly called me and told me of these legal papers relative to the house.

- 10. Since the day we got the eviction papers, we haven’t had a full night’s sleep. We both
toss and turn worrying about how.we are going to provide a roof over our family’s head. I wake up
almost nightly in panic attacks not knowing anymore what our future will be; not even a day at a
time.

1‘ 1. Immediately we begafl the se’:a.rchkfo‘r some place to livg. I did 1seem‘ soplevyﬁagop_timisft.iq .
when we found some apartments close by to our current home that had openings availéble.
However, I was only to be defeated again by being turned down for an apartment and again by an
individual landlord once he knew why we were looking for a place to rent. Our credit has been
destroyed because of having a foreclosure on our home. We honestly are without any place to go.

12. The process with Chase Home Financial, LLC began in December of 2008 when Bdan
and I realized that our jobs could be affected by the downturn in the economy. We had hear and séen ‘
on the news and radio of all the Home Affordable Modification Programs (“HMP”’) and decided to
call Chase before our finances became bad ;to see if we could qualify. To our surprise we were told,
we did.” We had thought, up to that time without talking to Chase or any other mortgage. servi"cer_,
that'modifications were for people who were already struggling financially and negdgd help. We .
wouldn’t have even considered that choice and would have put our house up for isz}}e 'if we had{
known that the Chase modification plan would end up making us lose our home.

13. Up until the.Spring of 2009 we continued to make house payments when our “trial”




payments were then actually in place with Chase. We made “trial” payments in June, July and
August 0f 2009. Isent in all three payments and even Chase’s own records indicate that they got the
first and last one.
14. We made the “trial” payment amounts of $1,192.52 which, frankly, were not that much
'chéaper than our original mortgage payments of $1,400.00 monthly. After the last “trial” payment
was sent I then called on August 17" 2009 to see what our next amount was to be and/or what to do.
"To our amazement we were then told NOT to resume making any payments. Furthermore, I was
»,"L'told if we could continue to make and afford the payments the modification would be of no good or -

- use to us. I was afraid not to do what they directed us to do; afraid of it messing up our modification,

“so we did nothing.
A 15. We continued to receive phone calls to our home from Chase to let us know we were still
in modification processing. This went on for months. A few times my husband and I would ask what
“is the hold up, starting to think something could be wrong, but we were constantly assured nothing -
#+ was wrong: ' They told us they had lots of modifications coming through and they would be intouch
" with us.
16. On August 23, 2010, I received a phone call from a friend of mine that my house was due -
“to go up for sale on September 7, 2010. Blind sided and irate I called Chase to ask what was going-
on and how this happened. Again, I was abundantly reassured that no sale was going to happen and |
~ was a mistake on their end. All within that week and previous week we were sent letters from Chase
followed by a letter “{nvitation only” to go to'an even that was being held at McAlister Square in
" Greenville, SC to meet with a Chase representative to finalize our modification.

17. We went to the event on August 28, 2010 and met with a Chase representative named

“Veronica”. She went over our loan and assured us the sale was not going through. She told us our
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modification had been successfully submitted and our new payment information would be mailed
to us. To make sure that they had all open communications with us, we gave them all of our work
phone numbers, cell phone numbers and even both sets of our parent’s phone numbers just incase
they needed to relay a message to us.

18. Leaving there feeling some kind of peace that this living mess was not straightened out,
little did we know that was only the beginning of the extreme duress we have suffered since being
served with Eviction papers.

FURTHER, AFFIANT SAITH NOT.

" JESBICA CAPE TUCKER

- SWORN to before me this
/£ day of June, 2011.

e Pt
Wotary Public for §6dth Carolipa
My Commission expires,£2//2 /£
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STATE OF SOUTH CAROLINA )
' ) IN THE COURT OF COMMON PLEAS

OF BRIAN ADRIAN TUCKER

Brian Adrian Tucker and Jessica
C. Tucker,

Defendants.

COUNTY OF GREENVILLE ) Case No. 2010-CP-23-1622 : '
: )
)
Chase Home Financial, LLC . )
)
o )
Plaintiffs, )
)
-vs- ) AFFIDAVIT
)
)
)
)
)
)

# PERSONALLY appeared before me the undersigned who, after-being duly-sworn, deposes
~.and states as follows:
1. 1 am Brian Adrian Tucker, married to Jessica Cape Tucker. We have one son named
.=Jaxson Meade Tucker. The three of us live at 103 Half Mile Place, Greenville, SC 29609. Therc; 1s

" »also'an address known as Half Mile Way which is a street in the same subdivision which is léss than |
a half mile away.

2. We constantly get mail delivered to us at Half'Mile Place; mail meant for Half Mile
Way.

3. This may be the reason why I never received Service of Process concerning the
foreclosure of our home, nor have I received any sort of notice by mail concerning any legal action

on our home.

4. 1 did receive an Eviction Service of Process from the Greenville County Sheriff’s

Department on March 22,2011 at 12:32 p.m. This actually was received by my wife while I was on

1
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the phone with her. This is the first Service of Process that we have ever received concerning
foreclosure on our home.

5. I believe the service of process agent, if he was telling the truth, had the address wrong
and served the wrong people at the wrong house minutes away.

* 6. Had I been served foreclosure papers I can absolutely assert what I would have done.

‘My wife and I had been in ongoing discussions with Chase for modification of our loan. My wife
had basically been in charge of that negotiation with Chase and had I received foreclosure papers to
take our home in an emotional panic I would have instantly called her to tell her of the catastrophic

news that [ had just received.

ST 7 FPurthermiors, 1ain very close to'my father with whom T work; and always throughout my -

life have sought his advice and counsel. I work with him six days a week and he is my best friend.
-Had I' been served with foreclosure papers on my home; after calling my wife, I would have
instantly called my father probably panic stricken at the very thought of losing our home.

8. Not only is this home the home for my wife and my son, but also my wife’s grandmother
lives with us and she is 92 years old and completely dependent on us.

- 97 Therefore, I know I could not; and didnot receive Service of Process becau;e no one has
ever handed me papers and said something to the effect of “you are being sued” or “you have been
served” which is what my attorney says ‘woula have been told to me. :

© 10, T by necessity, would have had to tell my wife of the Service of Process because she
- would havé needed to know this vital piece of -information to deal with it in her discussions with
Chase.". * -

11. My credit has been destroyed by this action of Chase. After receiving eviction papers
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Jessica and [ had to immediately begin looking for a new home. We looked for an apartment for the
four of us. Once our credit had been checked no one will let us rent. Our credit is now too bad to
get any kind of accommodation . The fact that we are in a desperate situation is an understatement.
[ do not know what to do.

12. This all began when in December of 2008 when we heard modifications were available
through the HMP program. My wife called Chase and told them that even though we were not
behind in our $1400 per month mortgage payment, we needed a modification because we were afraid
ofihe downturn in the economy. In an effort to be careful, we wanted to see if Chase would modify

our loan.

¥y - ez 130 Chase assured us that they-could modify the mortgage in December 2008.: Chase sent . - -

<. us paperwork in the Spring of 2009 we were given a trial modification for June, July and August.

We made all three payments even though I understand now from our attorney that Chase is saying
+: they.did not receive the second Qf the three payments.

14. Even the Chase statement shows they received and deposited the first and third payments
of $1192.52. No phone call or past due notice was sent to us at that time, or ever, that we had failed
'to make the trial payment.- We were then told by Chase that according to the Home Affordable
Modiﬁc;ation Program (“HMP”) standards that if we could afford to make the $1400 house
payments we were making, that we would not-qualify for HMP and the Chase agent told us not to
‘make any more payments so that HMP would be applicable to us. No one at any time told us we had
missed one of the trial payments and somehow this would disqualify.us from HMP, and we were
actually instructed, as mentioned above, not to make house payments so that we would qualify. for

HMP.
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15. My wife, a few weeks earlier, had gotten an email from a friend who buys foreclosed
homes, that she thought our house had been listed for sale. My wife believed that was impossible
because we were in negotiations and had been assured that modification was on go, also since we
had not received-any legal papers, my wife knew that this must be a terrible mistake. At that point
my wife called Chése on August 23, 2010 very irrate since no service had been given to us of any
kind. She was told that no sale was taking place and that there must be some mistake. We
immediately received within a few days a letter from Chase inviting us to the “Event” on August 28,
2010.

- 16. My-wife and I received a written invitation to come to a special “Mortgage Modification

- Event™ at McAlister Square on August 28, 2010.- Both of us-attended with all of.our paperwork - -

which we had previously sent to Chase numerous times. A number of other lenders were present
in addition to Chase. We met with a Chase agent named “Veronica”. Veronica looked at our
paperwork and checked on her computer and happily told us that we were qualified and definitely
would receive a HMP modification.

17. When Veronica told us that the foreclosure/sale of the house would not go through
because we had met with her before any sale date, which we had just been e-mailed was September
7,2010, and we would shortly receive our final modification papers from Chase. She toid us to be
patient because Chase was backed up and it might take up to six (6). months for final papers fo be
given to us. My wife and I were extremely happy in our meeting with Veronica and she too shared
our joy. We all three were just ecstatic at the conclusion of this horrible ordeal. We finally believed
that all had been finalized and the confusion of the past year was over. She told us emphaticallry not

to bother Chase with follow-up phone calls. Everything was now finalized with her in her capacity
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with Chase and her actions in our presence on the computer that day.

18. 1did ask Veronica how it was possible that there could be a sale of our home when we
had not gotten any foreclosure notice or letter of any kind. Veronica was mystified but assured us
again and again that this whole process was over. There would be no sale of the home. We had
deﬁ;'litely been approved for the HMP modification at the lower rate.

19. We quit worrying about any of this and never heard anything else from Chase until we

-received Evicﬁon papers. I became hysterical with panic, and my wife was so concerned about me
.that she called my parents to come to the house to help calm me down and make sure I was all right.
- . was totally distraught with this unexpected action and all I could think of at that moment was how

e My

N Wés;_going:totakecare of my family if our home was takenaway. - . ;- s« smes oo @ ol S50

“«r. . FURTHER, AFFIANT SAITH NOT.

Z AL

. BRJAN%IAN TUCKER

SWO to before me this
/(> ""day of June, 2011.

: Néfary Public for South Carolina
My Commission Expires$4
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STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE - CASE NO. 2010-CP-23-1622

JP Morgan Chase Bank, National
Association,
Plaintiff,

: : MOTION TO RECONSIDER
VS, . — =2
Brian Adrian Tucker, Jessica C. Tucker, =Fms =
and Half Mile Lake Homeowner’s m=o T
" Association, Inc., = = 'i,: >
Defendants. ‘ : =<
P L 2

Lot

TO: THE HONORABLE . CHARLES B. SIMMONS, JR., MASTER- IN- EQUTTYI:-JFOR
GREENVILLE COUNTY; AND
THE PLAINTIFF AND ITS ATTORNEY, J. DERRICK JACKSON, ESQ.: . ..
YOU WILL PLEASE TAKE NOTICE that Defendants Brian Adrian Tucker and Jessica
C. Tucker (hereinafter “the Tuckers”) move before this Cour’g pursuant to Rules 52(b) and 59(e),

SCRCP, as well as pursuant to all other applicable law, for an Order that reconsiders and/or

clarifies this Court’s Order dated April 30 2012, and filed May 1, 2012}, and alters and amends
that Order in accordance with the following:

1.~ The Court should find and rule that the Court erred in applying an incorrect

anadysis with respect to whether relief from the judgment sheuld‘be éradted due
to Iack of service of process. Whﬂe a movant seekmg rehef under Rule 60(b),
SCRCP usually must demonstrate the apphcabxhty of one of the Rule’

subsectlons and a merltonous defense thls analy31s is not the same under Rule
60(b)(4) SCRCP Wthh deals W1th v01d Judgments (such as ones where no

personal jurisdiction was obtamed for example, due to lack of service of
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process). If a movant demonstrates by the preponderance of the evidence that

no service was had and no personal jurisdicf[ion obtained, then relief from the
judgment must be granted. Our Supreme Court has stated that analysis of the
promptness with which relief is SOl'lght, the' reason for any failure to act
promptly, and the prejudice té the other party is not part of the analysis of
whether to grant relief on the grounds that the court lacked jurisdiction.

The Court should find and rule that the Court erred m granting the Plaintiff
(who was not the purchaser at the foreclosure sale, the Plaintiff having assigned

its bid to “Fannie Mae a/k/a Federal National Mortgage Association”) any

relief at all concerning its application to have an “ejectment” order or writ of 4

" assistance issue against the Tuckers or anyone else. ' The Plaintitf Tacked and *

Jacks any standing to seek such relief.

.The Court should find and rule that the Court erred in granting the Plaintiff any
relief at all concerning its application to have.an “ejectment” order or writ of

..assistance issue without any, hearing beirig held about whether such an order

should issue. The procedure used by the Court, which gfants the relief sought,

~ then puts the burden on the occupants to challenge that relief, turns due process

on its head. This procedure unlawfully shifted the burden to the Tuckers.

The Court should find and rule that the Court erréd in ruiing that the Home
Affordable Médiﬁcatib.n Progranﬁ categorically does ﬂot provide g‘rouncis fora
borrower to defend a foreclosure action or to seek any affirmative relief. The

agreements entered into between HAMP-participating servicers and the United

! The Tuckers and their counsel received written notice of the entry of this Order on May 18, 2012.

o




W

tates Treasury Department are contracts of which applicable borrowers, such

as the Tuckers, are third-party beneficiaries.

- The Court should find and rule that the Court erred in ruling that issues

concerning HAMP applicability and compliance- must be raised by the

~ pleadings. - No-order, rule, or statute requires this, and that interpretation

coniravenes the language of the governing South Carolina Supréme Court

Administrative Orders.

" The Court should find and rule that the Court erred in deeming all allegations

of the complaint admitted in the context of whether to grant relief from the

| judgment. To apply such an analysis would significantly, and unlawfully, raise
the burden «'ﬁ“eédedv for a movant to prevéil on a motion for relief from a

-+ judgment.

The Court should find and rule that the Court erred in finding that the Tuckers
were served with process in this action, when the specific evidence they offered
shows that they were not.

The Court should find and rule that the Court erred in failing to rule on Rule

60(b)(4), SCRCP, as a basis for the Tuckers’ motion:

The Court should find and rule that the Court erred in finding or ruling that any

Vo "rieglect by the Tuckers to answer the complaint was not excusable.

-The Court should find and rule that the Court erred in finding that granting the

Tuckers” motion would prejudice the Plaintiff and that the judicial sale is res

» judicata per S.C. Code Ann. § 15-39-870.. The Plaintiff did not show that .
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- Fannie Mae was a bona fide purchaser for value without notice of the matters
giving rise to the Tuckers’ motions.

1{.  The Court should find and rule that the Court erred in ruling that the Plaintiff’s
misrepresentations were intrinsic rather than extrinsic. The Plaintiff’s conduct
induced the Tuckers to believe that no foreclosure action existed and, thus, that

R ’ there was no action that they needed to take to oppase one.
12. The Coﬁrt should find and rule that the Court erred in finding and/of ruling that

the Plaintiff correctly processed the Tuckers to determine their eligibility for a

HAMP medification.
13. The Court should find and rule that the Court erred in finding that the Tuckers
o did not act promptly with regard to this action. The record shows that the

Tuckers took prompt action once they discovered the existence of this
. foreclosure action.

a, " The Court should find -and rule that the Court erred in deiermim'ng that the
Tuckers have no rneritorioﬁs"defense tg this action. The Plairtiff led the
Tuckers to believe that the default of the loan subject of this action was in the .
process of settlement.

‘This motion is also based upon the Tucker’s memorandum submitted with this
motion’ or thereafter (which memorapdum is incorporated herein as if here set
forth verbatim), all applicable statutory law, case law, common law, and the
"+ record in this action.
Consultation by the urdersigned with opposing counsel about the substance of this

motion in advance of the making hereof would serve no useful purpose.
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Respectfully éubmitted,

Andrew S. Radeker

HARRISON & RADEKER, P.A.

Post Office Box 50143 *
Columbia, South Carolina 29250
(803) 779-2211 o
(803) 779-6700 (facsimile)
drew@harrisonfirm.com (email)

Greenville, South Carolina

May 25,2012

D L e —

David L. Thomas

MOORE, TAYLOR & THOMAS, P.A -
23 Wade Hampton Boulevard
Greenville, South Carolina 29609

(864) 271-6371

(864) 271-1707 (facsimile)

ATTORNEYS FOR DEFENDANTS
BRIAN ADRIAN TUCKER AND
- JESSICA C. TUCKER
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622
JP Morgan Chase Bank, National
Association,
Plaintiff, |

IR C ' DEFENDANTS BRIAN AND JESSICA

Vvs. TUCKER’'S MEMORANDUM IN
‘ SUPPORT OF MOTION TO
RECONSIDER

Brian Adrian Tucker, Jessica C. Tucker,
and Half Mile Lake Homeowner’s
Association, Inc.,

Defendants.

Defendants Brian Adrian Tucker and Jessica C. Tucker (hereinafter, “the Tuckers”)

" hereby submits this memorandum in support of their motion for the Court to reconsider its Order

" filed May 1, 2012, in the above-captioned action.
"THE COURT APPLIED AN.INCORRECT ANALYSIS TO THE 60(b) MOTION

.In deciding a motion under Rule 60(b), SCRCP, the court hearing the motion is tasked
+ with deciding whether the party seeking relief has shown, by the preponderance of the evidence,
~ that the conditions of a subsection of the Rule are met and, ordinarily, that he has a meritorious

- defense. See Lanier v. Lanier, 364 S.C. 211, 612 S.E.2d 456, 458 (Ct. App. 2005); Bowers v.

Bowers, 304 S.C. 65, 67-68, 403 S.E.2d 127 (Ct. App. 1991). In examining whether there is a
meritorious defense, a court is not tasked with deciding whether the movant will necessarily win
the case; rather, the appropriate assessment of this factor is whether the defense in question “is
worthy of a hearing or judicial inquiry because it raises a question of law deserving of some
investigation and discussion or a real controversy as to real facts arising from conflicting or

doubtful evidence.” Mictronics, Inc. v. S.C. Dept. of Revenue, 345 S.C. 506, 511, 548 SE.2d

223-(Ct. App. 2001) (quoting Graham v. Town of Loris, 272 S.C. 442, 453, 248 S.E.2d 594
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(1978)).. To require more would essentially substitute the motion hearing for a trial on the
merits, and one in which the burden has shifted from the plaintiff to the defendant. Cf. id. -
The subsections of Rule 60(b) provide relief for the following:
(1) mistake, inadvértence, surprise, or excusable neglect;

. 2)- néWIj/ discovered .evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule

59(b);

- (3) fraud, misrepresentation, or other misconduct of an adverse
party;

(4) the judgment is void;

(5)- the judgment has been satisfied, released, or discharged, or a

.prior judgment upon which it:is based has been reversed or
. .otherwise vacated, or it is no longer equitable that the judgment o

should have prospective application.
Rule 60(b), SCRCP." "
An ex'céptibn. to the usual requirement of showing of a meritorious defense to the

undeflying action exists where relief is sought under Rule 60(b)(4), SCRCP; if the judgment is

void, relief must be granted, and there is no need for further analysis. BB&T v. Tavlor, 369 S.C.
548, 552 1. 1, 633 S.E.2d 501, 503 n. 1 (2006). Another way to express this principle might be
to say that the fact that the Judgment is void is itself a meritorious (and; indeed, complete)

defeﬁsé See id. The Court erred in applying extra analytical steps to the analysis of whether

rehef from the Judgment should be granted on the ‘grounds that the judgment was void for lack of - - ;

Junschcnon
A party may achieve relief from a final judgment where the party demonstrates “fraud,
misrepresentatidn, or other misconduct of an“adverse party:” In South Carolina, in order for a

party to be entitled to relief based on fraud, the moving party must demonstrate extrinsic fraud.
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Raby Constr., LLP v. Orr, 358 S.C. 10, 20-21, 594 S.E.2d 478, 484 (2005); Hagy v. Pruitt, 339

S.C. 425, 431, 529 S.E.2d 714, 717 (2000) (“A judgment may be set aside on the ground of fraud

only if the fraud is ‘extrinsic’ and not ‘intrinsic.””). Fraud is extrinsic when it is collateral to the

issues tried in a case and effectively deprives the litigant of a fair hearing or the opportunity to

. present its case. Id. (citing Hilton Head Ctr. of S.C.. Inc. v. Pub. Serv, Comm’n of $.C., 294

S.C. 9,362 S.E.2d 176 (1987); Mr. G. v. Mrs. G, 320 8.C. 305, 465 S.E.2d 101 (Ct. App. 1995).

: “Reiief is granted for extrinsic fraud on the theory that because the fraud prevented a party from

fully exhibiting and trying his case, there has never been a real contest before the court on the

subject matter of the action.” Chewning v. Ford Motor Co., 354 S.C. 72, 81, 579 S.E.2d 605,

%
L

61042003) (citing Hilton Head, 204 S.C. at 11, 362 SE.2d at 177),

:: :"'%'Mistakes of fzict are sufficient to supporf feiief ﬁﬁt\léf SO(bj(I) where iﬁé'fnbizin’g party

“make[s] a showing that failure to avoid the mistake was justified.” Coleman v: Dunlap, 306.

:" g

+»S.C. 491, 495, 413 S.E.2d 15 (1992). This is not limited to mistakes about the underlying facts

+ of‘the action but may extend to mistakes about procedural facts as well. Mictronics, Inc. v. S.C.

“*Dept. of Revenue, 345 S.C. 506, 508, 548 S.E.2d 223 (Ct. App. 2001) (zelief proper under

60(b)(1) where party mistaken about hearing date).

" Here, regardless of whether the Court believes the Tuckers’ testimony about ‘}:}ayir‘lg no ’-
notice of the foreclosure action until after its _conclusions, the Tuckers’ pqsition was tha; the ,
Plaintiff actively led them to believe that there were no pending fqreclqsurf; p;pceegﬁggs ’W}vxén, ‘
in fact, there were. This activity by the Plaintiff falls within the am‘t;it of‘ e.x‘trinsi.c.
misrepresentation,- as. it induced the Tuckers.to take no action tp appear in .or’c'ont‘est éhe-
foreclosure action. - Further, in the face .ot: the Plaimiffs promises that there wol}l‘d‘be‘no

foreclosure, any neglect of the Tuckers to defend this action was excusable. If the Tuckers

(8]
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camnot excusably rely on the repudiation by the very Plaintiff itself of there being any

foreclosure action, what can they excusably rely on?
The availebility of a challenge to a default judgment under Rule 60(b), SCRCP, is one of

the primary reasons the Rule exists. See Winesett v. Winesett, 287 S.C. 332, 334, 338 S.E.2d

340 (1985) (“default judgment may not be appealed”; correct practice 1s 1o move for relief from

judgment); Belue v. Belue, 276 S.C. 120, 121, 276 S.E.2d 295 (1981) (“no appeal lies for a

default judgment”; correct practice is to move for relief from judgment); Jean Hoefer Toal,

Shahin Vafai & Robert A. Muckenfuss, Appellate Practice in South Carolina 99 (2d ed. 2002).
Here, by oee@g all allegations of the complaint admitted for the purpose of analyzing the
- motion, the Court’s 'Order uses circular reasoning to.make the burden of achieyi»r}g_relief from a
- joci;gi:r'xenvt ﬁrécﬁcaﬁy 'imposs:ibl'e to meet. This is not the proper analysis and not’whaf{s intended
by the Rule. Seeid.”
" THE 60(b) MOTION SHOULD HAVE BEEN GRANTED = . .

" Here, the Tuckers presented specific (and uncontradicted) testimony that the Plaintiff’s

employees repeatedly denied that there was any foreclosure process. This is the only evidence in

the record on this point. The Tuckers met their burden to prove entitlement to relief under -

subsections (1) and (3) of Rule 60(b). Relying on what the Plaintiff told them, they. believed

there was no foreclosure action to oppose. The Plaintiff’s misrepresentations induced the

Tuckers not to act and were, thus rextrinsic,: In light of the Plamtxffs representanons any
neglect of the Tuckers to defend the foreclosure action is mdeed excusable N |

‘ Further, the Tuckers havé meritorious defenses, including, but not riecessarily limited to,

ones based on the Plaintiff’s conduct: unclean hands, estoppel,-waiver .of acceleration, and
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defenses based on the settlement of the underlying loan default. It was error for the Court not to

grant the Tuckers” motion for relief from the judgment.
Rule 60(b)(4), SCRCP, provides for relief from a judgment where the judgment is void.
“A judgment is void if a court acts without personal jurisdiction. A court generally obtains
personal jurisdiction by the service of a summons.” _B_B&_I, 369“S.C. at 55% (internal citations
omitted).
" “The movant in a Rule 60(b) rﬁoﬁon has the burden of present evidence proving the facts

* essential to entitle her to relief.” Id. at 552. An affidavit of service is “prima facie evidence of

*service which may be impeached by extrinsic evidence.” Richardson Construction Co.. Inc. v.

-4 MeceEngineering and Construction Inc., 274 .C. 307, 311, 262 S.E.2d 913 (1980).

. %.'g;??Here, the Tuckers did present ‘specific facts, through affidavits and live testimony, - -
contravening the Plaintiff’s  process server’s assertion that he served the Tuckers. | While the )
process server’s testimony did offer some more detail ‘than his a.fﬁdavi.t of service, it is

: ir;gufﬁcient to MP the Tuckers’-detailed showing that they were not sérved. Further, the

& Tuckers’ explanation for why they took no action to oppose the foreclosure case — because they

did not know about it — makes sense. The Plaintiff has offered no alternative explanation. Asin

"Richardson Construction, the following is true here:

The proof by affidavit in this case is insufficient when confronted
with the other facts and circumstances attending it. When these
‘factors are coupled with [a] counter affidavit denying service; the-
cumulative effect entitled [the defendant] to relief from Judgment

as a matter of right{.}
Id. (internal citation omitted). Accordingly, the Tuckers 'hxavge shown‘ that they were not served,

and their motion should have been granted.
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THE COURT’S ORDER DOES NOT FOLLOW SUPREME COURT DIRECTIVES

» The Order ruled that “HAMP fs not a.defense or cause of action. It is a matter to be

decided by the court if raised in the pleadings, which it was not.” This ruling was error in at least

. two respects.

_ Fifsf, both the 2009 and 2011 South Carolina Supreme Court Administrative Orders

concerning mortgage foreclosure actions provide that the court with jurisdiction over the

foreclosure action is -to decide any dispute concerning the Home Affordable Modification

Program or the applicabﬂity of or process under the Administrative Orders. There is no

requirement that disputes concerning HAMP be raised by a mortgagor defendant in pleadings.
‘Second, the HAMP agreements entered into. by HAMP servicers and the United States

Treasury Department are made for the beneﬁt of mortgage loan borrowers who are behind on

their 'mortg'cig'e‘ payménté;'théSe people, people like the Tuckers, are third-party beneficiaries of

those'agreeinents. “ Violation of those agreements can provide a borrower with a substantive
claim or defense. At least one circuit judge has refused to dismiss claims against a servicer by
borrowers based on breach of the servicer’s duties under HAMP, as shown by the attached order.

Further, the Court’s Order appears to place all the burden of demonstrating the Plaintiff’s
noncompliance with‘ ‘HAMP' and the Administrative Orders on the Tuckers, which is neither

required by nor mtended by the Admmlstratwe Orders.

THE ORDER IMPROPERLY ASSESSES THE TUCKERS’ HAMP ELIGIBILITY

A borrower is ehg1b1e to be processed for a HAMP modLﬁca’non if hls mo_nthly mortgage
payment exceeds 31 percent of his monthly income. . Here, the Court’s Order. states that “to
qualify [for a HAMP modification], the Tuckers had to have a mortgage debt to income ratio of

31% or less after application of the funds [from the SC help program]. In this case, ‘because of
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the large arrearage, even after applying the $20,000 from SC help, the Tuckers mortgage debt to
income ratios would still exceed the guidelines.” The Order also stated that “[a]cco?ding to
Chase’s analysis” — which is not in the record — “the Tuckers mortgage payment to income ratio
would be over 216% and would not meet the guidelines.”

The first step of a HAMP modification and, indeed, its overall purpose, is to lower a
borrower’s mortgage payments to 31 percent or less of his gross monthly income. Based on the
Court’s own findings, it is difficult to see how the Tuckers are anything but plainly eligible for a |

HMP modification.
THE EJECTMENT PROCEDURE VIOLATED DUE PROCESS

»

g “" Without ever holding a hearing or providing the Tuckers with advance notice, the Court

~* issued‘an “ejectment” order (more properly termed a writ of assistance), and then in that order

» * shifted the burden of proof about whether such an order should be issued from the Plaintiff (who
% had not met its burden to achieve such an order, as discussed below) to the Tuckers. This wasa

structural defect that infected the entire procedure on this issue, and it was error for the Court to

% issue this order to begin with; as well as-error for-the Court to uphold it.

" Our'state Supreme Court has discussed writs of assistance as follows:

The power to issue the writ [of assistance] results from the . =
principle that the jurisdiction of the Court to enforces its decree is
coextensive with its jurisdiction to determine the rights of the
parties, and to subject to sale the property mortgaged. But, “the
learned -Justice adds, ‘the writ of assistance can only issue against .
parties bound by the decree,” which is only saying that the
execution cannot exceed the decree which it -enforces; that the
_owner of the property mortgaged, which is directed to be sold, can ~
“only be bound when he has notice of the proceedings for its sale, if .
he has acquired his interest previous to their institution, it is too
“‘obvious to require either argument or authority. It is-a rule as old ..
as the law that no man shall be condemned in his rights of
" property, as well as in his rights of person, without his day in
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Court; that is, without being duly cited to answer respecting them, ‘
and being heard or having an opportunity of being heard thereon.”

James v. Graham, 114 S.C. 107, 78 S.E. 82 (1912) (emphasis added, internal citations omitted).

Our Supreme Court has also stated:

It is commonly declared that the issuance of a writ of assistance
rests in the sound discretion of the Court, and that it is issued only
when the right is clear and free from doubt—when there is no
equity or appearance of equity in defendant, and when the decree,
and the sale and proceedings thereunder, are beyond suspicion; and
it is certainly not customary to issue the writ where there is a bona
" fide contest as to the right to the possession of the land under the
' sale, or where the occupant claims by a new and independent right
or title, or where the rights of the respective parties have been fully

and finally adjudicated in the principal suit.

Griggs v: Griggs, 205-S.C."272, 31 S.E.2d 505 (1 944) (emphasis ‘added, .intemal éitaﬁons and

quotation marks omitted). -

T other’ words, particularly since a foreclosure action adjudicates ownership, not
possession, a writ of assistance ordinarily may not issue without a hearing first being held on
whether it should issue. 'Indeed, this has been the process followed across this state for quite

some time. - While it is a summary process, it does adjudicate a right not determined by the

underlying foreclosure action: the right of possession. “[D]ue process of law requires that a

person shall have a reasonable’ opportunity to be heard before a legally appointed and qualified.

tribunal before any binding decree, order, or judgment can be made affecting his rights to life,

liberty, or property.” LaSalle Bank Nat’l. Ass’n. v. Davidson,-386 S.C. 276, 279, 688 S.E.2d

121, 122-23 (2009) (quoting State v. Brown, 178 S.C. 294, 300, 182 S.E. 838, 841 (1935)). Due

process was not afforded here.

“The law recognizes two kinds of errors: trial errors and structural defects. The former

are subject to ‘harmless error’ analysis while the latter are not. ... [S}tructural defects in the
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constitution of the trial mechanism defy analysis by harmless error standards.” Id. at 280

(internal quotation marks omitted).

The Court erred in issuing an order for the Tuckers’ removal from the property subject 6f

_ this case.

THE WRONG PARTY SOUGHT THE WRIT OF ASSISTANCE

If there had been a hearing on whether a writ of assistance should issue in favor of the
Plaintiff, there is no way the Plaintiff could have prevailed at it. As shown by the very deed
‘attached to the “ejectment” order (presumably submitted by the Plaintiff in support of the order

ubeing issues), the Plaintiff does not own the property subject of this case. The grantee of the

%naster’s deed was “Fannie Mae a/k/a Federal National Mortgage Association,” not the Plaintiff. '
No matter what the outcome ;>f any other proceediﬁgs in this case, the Plaintiff is.not entitled to
7 the issuance of any order purporting to authorize the sheriff “to put the Plaintiff in full, peaceful

- %and quiet possession of the premiées[.]”

:."fi?urther, it was error for the Court to order in the Order filed on May 1, 2012, that “the

“¥" Sheriff .0of Greenville County is hereby ordered to place Fannie Mae aka Federal national

" Mortgage Association in peaceful possession of the property.” Fannie Mae never sought such _
- relief, and the Plaintiff lacks standing to seek such relief for Fannie Mae. . -

CONCLUSION

“The Court éhould reconsider its rulings and rule in favor of the Tuckers.
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Respectfully' submitted,

Andrew S. Radeker

HARRISON & RADEKER, P.A.

Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211

(803) 779-6700 (facsimile)
drew@harrisonfirm.com (email)

Greenville, South Carpliha
May 25, 2012

David L. Thofias
MOORE, TAYLOR & THOMAS, P.A.
23 Wade Hampton Boulevard
Greenville, South Carolina 29609

(864) 271-6371

(864) 2711707 (facsimile)

ATTORNEYS FOR DEFENDANTS
BRIAN ADRIAN TUCKER AND
- JESSICA C. TUCKER -
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STATE OF SOUTH CAROLINA " INTHE COURT OF COMMON PLEAS

41

COUNTY OF LEXINGTON Case No. 2009-CP-32-5511

U.S. Bank National Association as
Trustee for RAMP 2805FEFC2,

Plaintiff,
" vs. '

“Brenda J. Love; and John J. Love,

i)efendants;,

VS.
GMAC Mortgage, LLC, and
‘‘Homecomings Financial, LLC,

Third-Party Defendants.

"This matter came before me on July 28, 2010, at a hearing on the Third-Party
Deféndants’ motion to-dismiss the DefenAdants’. third-party claims for violation of the So'uth‘
Garolina Consumer Protection Code, violation of the Féir_-Debt Collecti'on- Practices Act, aﬁd for
breach éf contract and breach.of contract aci:ompanietd by fraudulent act. In attendance were

" Andrew S. Radeker, Esquire, as attorney for the Defendants, and Michael C..G,rifﬁn, Esqui‘re, |

who represents the Plaintiff and the Third-Party Defendants.

The parties resolved the motion with re’spéct to the claim coﬁcerning violation of tle
- South Carolina Consumer Protection Codg by the Defend@ts‘ withdrawing this claim as it was
pled in the Defendants’ Answer, Counterclaim, and Third-Party Complaint, w1;tlh the parties
consenting to the Court granting the Defendants leave to amend theif pleading to aéscn a

violation of S.C. Code Ann. § 37-10-102.

The ruling on a motion to dismiss unde; Rule 12(b)(6), SCRCP, for faihirf: to state facts

_sufficient to constitute a cause of action must be based solely upon the allegations set forth in the .




pleading. Stiles v: Onorato, 318 S.C. 297, 300, 457 S.E.2d 601 (1995).: “The Il;lotfon caenot be
sustained if facts alleged c;md inferences reasonably deducible therefrom would entitle the
[pleading party] to relief on any theory of the case. The question is whether in the light mosf .
favorable to [the pleading party] and with every doubt resolved in her behalf, the [pleading]
states any valid claim for relief.” Dyvev. Gamey, 320 8.C. 63 67-68, 463 S.E.2d 97, 98-99 (Ct.

App. 1995).

‘The Third-Party Defendar;ts argued that .the claim that they v.iolated the Fair Debt
"Collection Practiees Act, 15 U.S.C. § 1692 et seq., should fail because they are rnbrtgage'
servicers; however, the exemptien frem the Act for Ihortgage servicers is not absqlu{e. :15
US.C. § 1692a(6)F)(ii). The Defendants’ claim alleges that the Third-Party Defen&gnis are
dek.)t. cellecters, are subject to the Faxr Debt Collection Practices Act, and eommitted violaﬁone of
the Act. The Defendants have aﬂeged facts'sufﬁcieet to constitute a cause of action in this
* regard.

With respect to the el..a'u"ns for breach of contract and bréach of contra‘et accompanied by - -
fraudulent act, the eanies argﬁe .and the Court agrees that the central issue is whethef the .

Defenelants are third-party beneﬁeiéﬂes .of the mortgage-servicer Third-Party Defendants’
acreement with the Unifed States Treasury Department to pam(:lpate in the Home Aifordable
Modification Prooram (HAMP) HAMP has only existed since March of 2009, and there are no
cases in South Carohna that address whether homeowners whose mortgage servicers have
entered x'nto HAMP _participation agreements with the Treasury Department are the mtended
thlrd-party beneﬂcmnes of those agreements or merely incidental beneﬁ01anes Th15 is'a novel

issue in South Carolina. These claims shou]d not be dismissed at the 12(b)(6)~ stage. & Garner

v. Morrison Knudsen Corp,; 318 S‘,C. 223, 226, 456 S.E:Zd 907, 909 (1995) (nc')vei issues
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“should not ordinarily be decided in ruling on a 12(b)(6) motion to dismiss”); Tvler v. Macks

- -Stores of 8.C.. Inc., 275 S.C. 456, 459, 272 S.E.2d 633, 634 (1980) (“[a] novel issue . . . is best

decided in light of the testimo’n;f to be adduced at tri;cﬂ”).
~ Accordingly, it is theret;o.ré hereby ORDERED as follows:
1. The Defendants’ claim fdr vibiation of the South Carolina Consumer Protection Code
- is withdfawn .a‘s it is currently pled; |
2. The Defendants are graﬁtéd‘30 days from their co-unsel’s. recéipt of a copy of this

filed Order to serve an amended pleading alleging violation of S.C. Code Ann. § 37-

10-102;

‘ 3. The Plaintiff and Third-Party Defendants shéll have 30 days from the service of that
| amended pleadi%lg to serve a responsive pleéding thereto; and : R
4, The Third-Party Defendints"motion to dismiss is denied as to the Defendants’ claims
. for violation of the fair Debt Collection Practices Act, breach of contract, and breach
of contract a(_:cp'mp'aﬁied' by frauduleﬁt act. |

& And IT IS SO ORDERED.

~ The Hono able James Jr.
~ Circuit Judge
- Sumter, South Carolina

August L% -, 2010

Lo,
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) 13™ JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) - = B
) CASE2011-CP-2ZHj%:
) -2 2
JP Morgan Chase Bank, National ° ) == :: :":*3
Association, > ’ ) zoe W
Plaintiff ) B
)
Vs~ ) CERTIFICATE OF SERVICE
)
Brian Adrian Tucker, Jessica C. Tucker )
et.al., )
Defendants )
)

I, Michele L. Harney, Legal Assistant for the law offices of MOORE TAYLOR &
THOMAS, PA, do hereby certify that I have mailed a copy of the Defendcmts Motion to
Reconsider in the above-captioned matter by U.S. Mail, postage paid this 5" day of May 2012
to:

The Honorable Charles B..Simmons, Jr. and J. Derrick Jackson, Esq.

Master-In-Equity for Greenville County TOBIAS G. WARD, JR. PA
Greenville County Courthouse ‘ Attorneys for Plaintiff
305 East North Street, Suite 313 ‘ 6 Calendar Court, Suite 3
- Greenville, South Carolina 29601 : Columbia, South Carolina 29206
and:
Erica G. Lybrand, Attorney
SCOTT LAW FIRM
Attorneys for Plaintiff
Post Office Box 2065

Columbia, South Carolina 29202

MOORE TAYLOR & THOMAS, PA .
Attorneys for Defendants
23 Wade Hampton Blvd.© .
Greenville, South Carolina 29609
Telephone: 864-271-6371\"

_ Facsmnle 864-271-1707

Greenville, South Carolina - (/ /
May 25, 2012 By /] Lu& /.7/40741” UL,.

Mlche]e L. H\?ey
)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
CASE NO. 2010-CP-23-1622
COUNTY OF GREENVILLE SE NO. 2010-CP-23-162
 Chace Home T e CHASE’S MEMORANDUM IN
ase Home Hmance, LLL, OPPOSITION TO DEFENDANT
TUCKERS’ MOTION TO SET ASIDE
PLAINTIEF., AND VACATE DEFAULT
V.

Brian Adrian Tucker, Jessica C. Tucker, and
Half Mile Lake Homeowner's Association,
Inc.

-DEFENDANT(S).

Th
i

100268.00125

; : JPMorgan Chase Bank, National Association, successor by mergerto Chase
Home Finance LLC (“Chase”) by way of return to Defendants Brian and Jessica -
‘Tucker’s motion to vacate and set aside default, would show this court as follows:

FACTUAL BACKGROUND

.On June 15, 2009, Brian Tucker executed a HAMP Loan Workout Plan gnd '
submitted it to Chase. (Exhibit A.) Under the terms of the plan, Tucker was reqﬁired to. |
make trial payments of $1,192.52 on or before June 1, July 1, and August 1, 2009.‘ As the
attached payment history shows, Tucker made the first payment on June 16, 2009, and
another payment on Aﬁgust 31, 2009, and no further payments. (Exhibit B.)

Chase cor’rﬁhen‘celc‘i a fofeclbsﬁré acﬁon on March 1, 2010. Personal service of the
Lis Pendens, Summons and Complaint was made on Brian Tucker on March 9, 2010 and
service on Jessica Tucker was made on this same date through Brian Tucker (Exhibit C.)

More than 30 days elapsed since service of the Summons and Complaint on the



Defendants, and the Defendants failed to plead or otherwise defend as provided by the
rules, so Chase filed affidavits of default and submitted a proposed Order of Reference
which was duly signed and filed on April 20, 2010. (Exhibit D.) ,

A hearing was scheduled before this court on July 7, 2010. Due notice of this
heéring was served on the Defendants on June 21, 2010 as shown by the Notice of.
Hearing with Certificate of Service on file with the court. . The Defendants failed to
appear. at the hearing; thereafter, this court received a Record of Hearing With
- .supporting documents, and executed a judgment of foreclosure and-sale dated July 7,

* 2010 and filed July 14, 2010. (Exhibit E)

Pursuant to the terms of the order, the property was sold according to law on
September 6, 2010. ‘Notice of this sale was advertised according to law. Chase was the .
sticcessful bidder and on November 29,; 2010, this court signed the deed which Walsnﬁled
with the Greenville County Register of Deeds on December 14, 2010. (Exhibit F.) ..

LAW/ANALYSIS -

The movant in a Rule 60(b) motion has the burden of presenting evidence

proving the facts essential to entitle her to relief. BB & T v. Taylor, 369 S.C. 548, 552,

633 5.E.2d 501, 503 (2006).

"In déternﬁning whether to grant relief under Rule 60(b)(1), the court must .
consider the following factors: “(1) the promptness with which relief is sought; (2) the

reasons for the failure to act promptly; (3) the existence of a meritorious defense; and

(4) the prejudice to the other party.” Mictronics, Inc. v. 5.C. Dep't of Revenue, 345 S.C.

" 506, 510-11,548-5.E.2d 223, 226 (Ct.App.2001). . .

In this casé, each of thesé factors weighs against granting the motion.

F‘irls't',' the Defendants have not acted prbmptly. As noted in the factual background, .

the hearing in this case was held and judgment entered on July 7, 2010, almost eleven

months ago. Moreover, since the hearing, the'prbpérty has been advertised,.sold,.and _ .
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the deed signed and delivered. Second, the Defendants have failed to articulate any
reasons for their failure to act promptly. Lack of familiarity with legal proceedings is
not an acceptable excuse and the court will hold a layman to the same standard as an

attorney. Hill v. Dotts, 345 S.C. 304, 310, 547 S.E.2d 894, 897 (Ct.App.2001). As

+ discussed later, -the Defendants allegations about HAMP compliance lack merit and

are based on alleged conduct which occurred post judgment.

Third, the Defendants have no meritorious defense. As alleged in the
complaint, and as shown in the payment history, after applying the partial payments
made by the Defendants under the proposed Loan Workout plan, the Defendants’ still
owg‘f"' for all payment since October 2008. Furthermore, despite the Defendants

Lo,

argﬁ%ents to the contrary, HAMP is not a defense or cause of action. -It is a matter to

becfec“idedby the court if raised in the pleadings, which it was not.* Moredver, as
-'é‘?if'shown by the payment history, the Defendant Brian Tucker failed to timely make his
(W{ -~ HAMP Trial payments.
; "“:?%Finélly, Chase would:certainly be prejudiced if the judgment was.vacated. It
 has -already advertised- and purchased the property at judicial sale. Fannie Mae
received a deed which has been recorded. Furthermore, since the deed was delivered
- to Fannie Mae, the judicial sale is res judicata under the provisions of S.C. Code Ann.
§15-39-870.
Ri.llé 60(b)(3) allows the court, within its discretion, to relieve a party from a
default 4.judgr'neﬁt' Where the -judgment. has been -obtained .through some

misrepresentation, fraud or other misconduct has been made by an adverse party. The

rule applies, however, -only to extrinsic fraud, not intrinsic fraud. Raby Const. LLP v.

Orr, 358 S.C. 10, 594 S.E.2d 478 (2004). Morever, the fraud requires a showing that the

perpetrator acted with an intent to defraud. Perry v. Heirs at law of Gadsden, 357 S.C. 42,

590 S.E.2d 502 (Ct. App. 2003). Those elements are not present in this case.
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Rule 60(b) motions and “independent actions in equity” do not allow a party to
relitigate a case, hoping to a clinch a victory in a more favorable climate the second
time around, by supplyﬁg evidence they failed to muster at the first trial. See Mr. G v,
Mrs. G., 320 S.C. 305, 308-309, 465 S.E.2d 101, 103 (S.C. Ct. App. 1995). A party eeekjng

relief from a prior judgment on grounds of fraud must show he had no opportunity in
the original action to fully litigate the ground on which he now seeks relief; otherwise,

his claims are barred by res judicata and collateral estoppel.

In this case, there is no evidence of any extrinsic fraud sufficient to overturn or

vacate the judgment. There is no evidence of any intent to defraud the Defendants or

the court. There is no evidence that the Defendants were denied the opportunity to

present evrdence at the hearrng on the merits. Indeed, the alleged conduct cited in

Defendants motion occurred after the ]udgment was already entered of record. In”"

their motion, the Defendants allege that in August 2010, Br1an Tucker was invited to
participate in a meeting concerning loan modification; however, the judgment in this
case was executed on July 7, 2010. This court should deny the motion and follow the

courts’ “long standing policy toward final judgments.” Chewning v. Ford Motor Co.,

354 S.C.. 72, 86, 579 S.E.2d 605, 613 (2003)( We recognize that important benefits are
achleved by the preservation of final ]udgments This oplmon w1th its umque facts,

no way alters the Court's longstanding policy towards final ]udgments )

Finally, throughout their motion, the Defendants claim that the Plaintiff
misrepresents HAMP compliance in \.zﬁiola’doln{ of Chief Justice Toal’s administrative
order and in paragraph 3 of the complaint. First, this allegation is not accurate since
as shown by the Defendants ioan Workout Agreement and payment history, he failed
to timely m.ake his trial period payments. Second, even if the allegation was true,
which it is not, then Defendants waived any objections and are deemed to have

admitted the allegation by failing to present their objections to this court in a timely
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fashion. Allegations made in a complaint that are not denied in the answer are

deemed admitted under Rule 8(d). Motors Ins. Corp. v. State by & Through

Department of Highwayvs & Pub. Transp., 313 S.C. 279, 437 S.E.2d 555 (Ct. App. 1993),

reh'g denied, (Dec. 16, 1993).- Third, even if the allegation was true, which it’s not, it
would be intrinsic fraud (fraud submitted to the court as part of the litigation process)
for which relief from a judgment is not available. This court should find that there is

no basis for relief from the foreclosure judgment under Rule 60(b)(3).

CONCLUSION

 The Defendants have failed to prove the facts essential to relief. They have

o fall‘éd to show any reasons they could not have answered or participated in the legal

process. The Defendants did not raise any claims un’nl after the ]udgment had been

! enteréd after the property advertised for sale, and af’cer the deed had been delivered.

The Defendant was given the opportunity for a Loan Workout, but failed to make the
trial payments. Moreover, the Defendants have no meritorious defense as he owes for

~7;i)‘aymfé'nts due since October 2008. The Defendants claims concerning HAMP relate to
a-seminar attended after judgment was already entered and therefore cannot serve as

: the basis for relief from judgment. For these reasons, the reasons set forth herein, and

the strong policy favoring the finality of judgments and the timely assertionof .- - =

defenses, the Defendants’ motion should be denied.
Respectfully Submitted, o

SCOTT LAW.FIRM, PA

- 2712 Middleburg Drive, Suite 200 . -
Columbia, SC 29204
(803) 252-3340 ~
Attorney for the Plaintiff .
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Dated: S/‘Pl’ A

TOBIAS G. WARD,JR., PA

ry)

J. Derﬁckﬁks&tﬁsquire
6 Calendar Court, Suite 3
Columbia, SC 29206 *
803-708-4200

Fax 803-403-8754

di@tobywardlaw.com

Associated Counsel for Plaintiff |
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EXHIBIT A

eip you modlfy your mortgage payments.

Act Now!

To accept this offer, and see if you qualify for a Home Affardable Madification, send the 5 items listed
below to Chase Home Finance LLC, 31 Inwood Road, Recky Hill, CT 06067, no later than June 17
2009. Use the return envelope provided for your convemenw

/@. Two copies of the enclosed Workout Plan signed by all borrowers,

. Your first month's trial period payment in the amount of $1,192.52,

¢
i

. The enclosed Hardship Affidavit completed and signed by all borrowers (ne notary required),

4. A signed and dated copy of the IRS Form 4506-T (Request for Transcript of Tax Retum) for each borrower
" (borrowers who filed thelir tax returns jointly may send in one IRS Form 4508-T signed and dated by both of

the joint filers), and.

0 5. Documentation to verify all of the income of each borrower (including any alimony or child support that you
choose to rely upon to qualify). This documentation should include:

For each borrower who Is a salarled empioyee:
. Copy of the most recent filed federal tax return with all schedules; and
s p - Copy of the two most recent pay stubs.

For.each borrower who Is self-employed:
i+ Copy of the most recent filed federal tax retum with al schedules and
L Copy ofthe most recent quarterly or year-to-date profitfioss statement.

For each borrower who has {ncome such as soclal security, disabllity or death benefits, pension, public
assistance, or unemployment:
T - Copy of most recent federal tax retum with all schedules and W-2 or copies of two most recent bank
.. statements.
0, Copy of benefits statement or Ieﬂer from the provider that states the amount, frequency and duration of the
- benefit. Such benefit must continue for at least 3 years {o be considered quatifying income under this
oy program.
--For each borrower who is relying on allmony or child support as.qualifying Income:
- U Copy of divorce decree, separation:agreement or other-writlen agreement or decree that states the amount
: of the alimony or child support and period of time over which it wiit be received . Payments must continue for

- at teast 3 years to be considered qualifying income under this program.
N~ Proof of full, regular and timely payments; for example deposit slips, bank statements, court verification or

filed federal tax retumn with all schedules.

- Far each borrower who has rental income:
U  Copies of most recent two years filed federal tax returns with all schedules, including Schedule E—
Supplement Income and Loss. Renfal income for qualifying purposes will be 75% of the gross rent

e,

If you have other types of income or have questions about the documentation required, please contact us at 1-
800-435-3412.

You must send in both signed copies of the Workout Plan, all required income documentation, and your
first trial period payment by this date June 17, 2009, If you cannot provide the documentation within the
time frame provided, please contact us to request an extension of time to gather your documents.

Keep a copy of all documents for your records. Dan't send original income documentation as_copies are
acceptable.

Your remaining frial period payments in the amount of $1,192.52 will be due on or before July 1, 2009 and
August 1, 2009. These payments should be sent instead of, not in addition to, your normal monthly
mortgage payment. If the trial period payments are made in amounts different from the amount stated your loan
may not be modified.

If you cannot afford the trial period payments shown above, but want to remain In your home, or if you want to
leave your home and avoid foreclosure, please cail us at 1-800-435-3412. We may be able to help you.

Loan Workout Plan Cover Letter 01 ID70
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" HOME AFFORDABLE MODIFICATION PROGRAM
LOAN WORKOUT PLAN S
{Step One of Two-Step Documentation Process)

Loan Workout Plan Effective Date: June 1, 2009
Borrower (“I')'; BRIAN TUCKER -
Lender (“Lender’): CHASE HOME FINANCE LLC
Date of first lien Securitv Instument (“Mortgage”) and Note ("Note"): May 14, 2007
Loan Number:
Property Address:(“Property’). 103 HALF MILE PLACE
GREENVILLE, SC 29609

if | am in compliance with this Loan Workout Plan (the “Plan”) and my representations in Section 1
continue to be true in-all material respects, then the Lender will provide me with a Loan Modification
Agreement (“Modification Agreement”), as set forth in Section 3, that would amend and supplement
{1) the Mortgage on the Property, and (2) the Note secured by the Morigage. The Mortgage and Note
together, as they may previously have been amended, are referred to as the “Loan Documents.”
Capitalized terms used in this Plan and not defined have the meaning given ta them in the. Loan
Documents.

- If I have not already done so, | am providing confirmation of the reasons | cannot -afford my mortgage
payment and documents 1o permit verification of all of my income (except that | understand that ! am not
required to disclose any child support or alimony unless [ wish to have such income considered) to
determine whether [ qualify for the offer described in this Plan (the “Offer"). | understand that after | sign
and return two copies of this Plan. to the Lender, the Lender will send me a signed copy of this Plan if |
qualify for the Offer or will send me written notice that | do not qualify for the Offer. This Plan will not take

effect unless and until both | and the Lender SIgn it and Lender provides me with a copy of this Plan w:th

* the Lender's signature. .

1. My Representétions. | certify, represent to Lender and agree: - .
A | am unable to afford my mortgage payments for the reasons indicated in my Hardship

Affidavit and as a result, (i) | am either in default or believe | will be in default under the :
Loan Documents in the near future, and (i) | do not have access to sufficient Irqmd assets

to make the monthly mortgage payments now or in the near future;

! if there Is more than one Borrower or Mortgagor executing this document, each is referred to as *I”. For purposes of this document.. ©

words signifying the singular {such as °I") shall include the plural (Such as “we”) and vice versa where appropriate.

Losn Workout Plan Agreement 01 {page 1 of 4 pages) Vv5.18 ID 69
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B. [ live in the Property as my principal residence, and the Properfy has not been

condemned;

C. There has been no change in the ownership of the Property since [ signed the Loan
Documents;

D. [ am providing or already have provided documentation for all income that | receive

{except that { understand that | am not required to disclose any child support or alimony
that | receive, unless | wish to have such income considered to qualify for the Offer);

E. Under penalty of perjury, all documents and information | have provided to Lender
pursuant to-this Plan, Including the documents and information regarding my eligibility for
the program, are true and correct; and

F. If Lender requires me to obtain credit counsehng, 1 will do so.

2. The Loan Workout Plan. On or before each of the following due dates, | will pay the Lender the
amount set forth below (“Tna! Period Payment) which includes payment for Escrow ltems,
including real estate taxes, insurance premiums and other fees, if any, of U.S. §1,1 g2.52,

4 [~ Trial Period Trial Period Payment Due Date
. Payment # On or Before
1 “1'$1,192.52 June 1,2009
2 $1,192.52 July 1, 2009
3 $1,192.52 - - . - - -] August1, 2009

The Trial Period Payment is an estimate of the payment that will be required under the delﬁed ’
. loan terms, which will be finalized in accordance with Section 3 below.

. During the period (the “Trial Period”) commencing on the date of this Plan and ending on the
« earlier of: (i) the first day of the month following the month in which the last Trial Period Payment
- is due (the “Modification Effective . Date”) or (ji} termination of. this Plan, | understand- and
- acknowledge that:

A... TIME IS OF THE ESSENCE under this Pian;

v B. + Except as set forth in Section 2.C. below, the Lender will suspend any scheduled foreclosure

sale, provided | continue to meet the obligations under this Plan, but any pending foredlosure -
action will not be dismissed and may be immediately resumed from the point at which it was

suspended if this Plan terminates, and no new notice of default, notice of intent to accelerate,©

notice of acceleration, or similar notice will be necessary to continue the foreclosure action,
all rights to such notices being hereby waived to the extent permitted by applicable law;

C. If my properiy is located in Georgia, Hawaii, Missouri, or Virginia and a foreclosure sale is
currently scheduled, the foreclosure sale will not be suspended and the lender may foreclose
if | have not made each and every Trial Period Payment that is due before the scheduled
foreclosure sale. #f a foredosure sale occurs pursuant to thls Secton 2.C., this agreement
shall be deemed terminated; :

D. The Lender will hold the payments received during the Trial Penod in a non-interest beanng -
account until they total an amount that is enough to pay my oldest dehnquent monthly
payment on my loan in full. I there is any remaining money after such payment is applied,
such remaining funds will be held by the Lender and not posted ta my account until they total
an amount that is enough to pay the next oldest delinquent monthly payment in full;

n

Loan Workotit Plan Agreement 09 {page 2 of 4 pages} V5,18 1D 63
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E. When the Lender accepts and posts a payment during the Trial Period it will be without
prejudice to, and will not be deemed a waiver of, the acceleration of the loan or foreclosure
action and related activities and shall not constitute a cure of my default under the Loan
Documents unless such payments are sufficient to completely cure my entire default under
the Loan Documents;

F. If prior to the Modification Effective Date, (i) the Lender does not provide me a fully executed
copy of this Plan and the Modification Agreement; (ii} | have not made the Trial Period
payments required under Section 2 of this Plan; or (jii)the Lender determines that my
representations in Section 1 are no longer true and correct, the Loan Documents will not be
modified and this Plan will terminate. In this event, the Lender will have all of the rights and
remedies provided by the Loan Documents, and any payment ! make under this Plan shall
be applied to amounts | owe under the Loan Documents and shall not be refunded to me;
and ’

G. | understand that the Plan Is not a modification of the Loan Documents and that the Loan
Documents will not be 'modified unless and until (i) | meet all of the conditions required for
modification, (ii} | receive a fully executed copy of a Modification Agreement, and (jii) the
Modification Effective Date has passed. | further understand and agree that the Lender will
not be obligated or bound to make any modification of the Loan Documents if | fail to meset
any one of the requirements under this Pian.

"~ 3. The Modification. | understand that once Lender is able to-determine the final ‘amounts of

unpaid interest and any other definquent amounts (except late charges) to be added to my loan
- balance and after deducting from my loan balance any remalning money held at the end of the

Trial Period under Section 2.D. above, the Lender will determine the new payment amount. If
comply with the requirements in Section 2 and my representations in Section 1 continue to be
true in all material respects, the Lender will send me a Modification Agreement for my signature
which will modify my Loan Documents as necessary to refiect this new payment amount and
waive any unpaid late charges accrued to date. Upon execution of a Modification Agreement by,
the Lender and me, this Plan shall terminate and the Loan Documents, as modified by the
Modification Agreement, shall govern the terms between the Lender and me for the remaining
term of the loan.

4, Additional Agreements. | agree to the following:

A. That, unless a borrower or co-borrower is deceased, all persons who signed the Loan
Documents have signed this Plan.

B. To comply, except to the extent that they are modified by this Plan, with all covenants,
agreements, and requirements of Loan Documents, including my agreement to make all
payments of taxes, insurance premiums, assessments, Escrow ltems, impounds, and all
other payments, the amount of which may change periodically over the term of my loan.

C. That this Plan constitutes notice that the Lender's waiver as to payment of Escrow ltems, if
any, has been revoked, and | have been advised of the amount needed to fully fund my
Escrow Account.

D. That all terms and provisions of the Loan Documents remain In full force and effect; nothing
in this Pian shall be understood or construed to be a satisfaction or release in whole or in part
of the obligations contained in the Loan Documents. The Lender and | will be bound by, and
will comply with, all of the terms and provisions of the Loan Documents.

i

Loan Workout Plan Agresment 01 (page 3 of 4 pages) v5.18 D 68
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E. Notwithstanding anything herein to the contrary, if my final two Trial Period Payments are
received by Servicer after the close of business on the 15th calendar day of the last month of
the Trial Period but before the end of the Trial Period, | agree that the Trial Period shall be
extended by one calendar month (the "Additional Trial Period"). | agree to abide by all terms
and provisions of this Loan Workout Plan during the Additional Trial Period. In addition, |
agree to make a Trial Period Payment in the amount of $1,192.52 no more than 30 days after

- the last due date listed in the chart in Section 2 above.

In Witness Whereof, the Lender and | have executed this Plan.

L zﬂ/ M (Seal)

CHASE HOME FINANCE LLC “BRIAN leﬁ/
| " le-/5-0 75
’ . Date
ﬁ,
 (Seal)
' Date
Loan Workout Plan Agreement 01 (page 4 of 4 pages) ‘ V5.18 1D 68
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EXHIBIT B

3270 Explorer: Customer Service Workstation (SER1/HIST)

JPMORGAN CHASE BANK, N.A. -- 465
Borrower Name: TUCKER,BRIAN ADRIAN

CUSTOMER SERVICE 1INV 493/002 05/07/11 09:10:15

BRIAN ADRIAN TUCKER "7 TS~n an TYPE CONV. PMI MAN 0
' S UUU-UU-UUUY IR 7.00000 BR 00 864-363-4456
103 HALF MILE PL GREENVILLE SC 29609 : 1 864-271-6097
- < SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11
----- HIST-------=-===-======% END OF LOAN HISTORY *---=c--==v-=-cw-cuo---(MORE)
PROC-DT DUE-DT TRAN TRAN-DESCRIPTION TRAN-EFFECTIVE-DATE
TRAN-AMT  PRINCIPAL  INTEREST ESCROW AMOUNT/CD/DESCRIPTION
. 2,995.46~- - : :
09-16-09 10~08 152 LATE CHARGE ASSESSMENT
0.00 0.00 0.00  -0.00 51.56-1 LATE CHARGE
09-10-09 10-08 161 ESCROW ADVANCE :
338.74 0.00 0.00 338.74
09-10-09 10-08 148 , 2A CK-NONSUFF FUNDS
0.00 © 138.64- 892.58-  338.74- 177.19
A 153,014.40 2,812.04-
'09-01-09 00-00 632 STATUTORY EXPENSES
11.42 ©0.00 - 0.00 0.00 11.42  NON REC CORP ADV
08-31-09 10-08 168 REPAY OF ESCROW ADVANCE
10.00 0.00 0.00 338.74- 338.74
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3270 Explorer: Customer Service Workstation (SER1/HIST)

JPMORGAN CHASE BANK, N.A. -- 465
Borrower Name: TUCKER,BRIAN ADRIAN

CUSTOMER SERVICE 1INV 499/002 05/07/11 09:10:15

e

BRIAN ADRIAN TUCKHr . C TYPE CONV. PMI » MAN 0
000-00-0000 - IR 7.00000 BR 00 '864-363-4456
103 HALF MILE PL GREENVILLE SC 29609 . 1 864-271-6097
_ < SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11
- =m---=HIST-----~----m=>-mom - * END OF LOAN HISTORY *----c-rocommmmcmem oo {MORE)
' PROC-DT DUE-DT TRAN TRAN-DESCRIPTION TRAN-EFFECTIVE-DATE
TRAN-AMT PRINCIPAL INTEREST ESCROW AMOUNT/CD/DESCRIPTION
08-31-09 10-08 173 PAYMENT : ] 08-29-09
1,182.77 . 138.64 892.58 = 338.74 177.19- .
152,875.76 : 2,473.30-
08-22-09 10-08 161 ESCROW ADVANCE
183.42 0.00 0.00 183.42
08-22-09 08-09 310 MORTGAGE INSURANCE DISBURSEMENT .
183.42- 0.00 6.00 183.42-~ PRYEE = 003
2,812.04~
08-17-09 10-08 152 LATE CHARGE ASSESSMENT
' 0.00. 0.00 ’ 0.00 0.00 51.56-1 LATE CHARGE
07-23-09 10-08 161 ESCROW ADVANCE -
183.42 0.00 ’ 0.00 183.42



3270 Explorer: Customer Service Workstation (SER'I/HIST)’

JPMORGAN CHASE BANK, N.A. - 465
o : Borrower Name: TUCKER,BRIAN ADRIAN

CUSTOMER SERVICE 1INV 499/002 05/07/11 09:10:15

BRIAN ADRIAN TUCKER TYPE CONV. PMI MAN 0
000-00-0000 IR 7.00000 BR 00 . 864-363-4456
103 HALF MILE PL GREENVILLE SC 29609 ' 1 864-271-6097
B < SENT BIDDING INSTRUCTIONS TO MELISSA.SKELLON@CRFSE >: 03/30/11
Z==-~HIST--e-m-mm==mec—can- * END OF LOAN HISTORY *-=-cco-o--oc—comooomne - -~ (MORE)
PROC-DT DUE-DT TRAN TRAN-DESCRIPTION TRAN-EFFECTIVE-DATE
TRAN-AMT  PRINCIPAL  INTEREST ESCROW AMOUNT/CD/DESCRIPTION
07-23-09 07-09 310 MORTGAGE INSURANCE DISBURSEMENT
183.42- 0.00 . 0.00 183.42- . PAYEE = 003
‘ 2,628.62-
07-16-09 00-00 632 STATUTORY EXPENSES ‘
: . 5.74 0.00 0.00 0.00 5.74 NON REC CORP ADV
07-16-09 00-00 632 STATUTORY EXPENSES
73.72 0.00 0.00 0.00 73.72 NON REC CORP ADV
'07-03-09 07-09 161 KESCROW ADVANCE
2,445.20 0.00 0.00 2,445.20
07-03-09 07-09 310 MORTGAGE INSURANCE DISBURSEMENT
1,100.52- ° 0.00 0.00 1,100.52-
2,445.20-
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3270 Explorer: Preconversion History Screen (HISC)

JPMORGAN CHASE BANK, N.A. -- 465
Borrower Name: TUCKER,BRIAN ADRIAN

HISC TRAN CODE __ PREVIOUS SERVICER HISTORY 05/07/11
PART SEQ:
NAME: BA TUCKER
SEQ TRAN DESCRIPTION BATCH SOURCE
PST DT EFF DT DUE DT TOT TRN PRINCIPAL INTEREST ESCROW SUSP
LATE MISC AMT PRINCIPAL ESCROW SUSPENSE PAYEE SUBSIDY
0001 08911 UNAP CR CASH 06960 IBV
. 061909 061609 090108 1192.52 .00 .00 11%2.52
.00 .00 153014.40 2445.20- 1192.52 0000000 .00
0001 GLTC *GENR LT CHRG* 00000
061605 061609 050108 51.56 .00 : .00 .00
51.56 .00 153014.40 2445.20- - .00 00000600 .00 -
0002 GEAD *GEN ES OD A/R* 00000
061009 061009 050108 183.42 .00 183.42 .00
.00 .00 .00 .00 0000000 .00
0001 GESD *GEN ESC DISB* GESD PMO1 00000 -
061009 061009 050108 183.42 .00 183.42 .00
‘ .00 .00 153014.490 2445.20- .00 B98518 .00
0003 3852 FEE 3 COLLECT : 07010 UIG
052809 052802 050108 42.00 .00 .00 .00
.00 42.00 153014.40 2261.78- .00 0000000 .00
o CPTIONS:. (PF7) BACKWARD . (PF8) FORWARD (PF9) FIRST SCREEN - .{CLEAR) EXIT
Printed By: E432080 on 5/9/2011 9:09:14 AM Page 1 of 1
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROL’[_NA; Ty
COUNTY OF GREENVILLE ™ '@ ) .. o
. " )4 C.ANo.:2010-CP-23-1622
Chase Home Finance, LLC ..~ (7 ) 5h .
' UL i 1 ) . ~,.. '
Plaintiff, ) o : o ‘
vs. ’ C ) AFFIDAVIT OF SERVICE
- Brian Adrian Tucker, et al ) ' o

- . )

" . Defendant, )

SLFNO: 100268.00125
o PERSONALLY appearcd before me the undersigned, who being duly sw{:r"n statés that be/she sewed-

 (X) Civil Action Coversheet (X) Certificate of Exemptlon/W 1thdrawal From Arbitration .
(X) Lis Pendens (X) Summons (X) Complamt ,

P

IN THIS ACTION ON Brian -Adrian Tucker '

(X ) by personal dehvery to him
{X) Non-Military

and leaving with him a copy of the same at: 103 Half Mile Pl
' Greenville, SC 29609

on the 9th day of March 2010-at 9:05 a.m. and that the deponent is nota party to

“this act1on and has no interest therein or in connectmn theiu

) Terry W
SWORN‘to and subscribed before me

this 9% day-of March, 2010

gela S. Moore
NOTARY PUBLIC FOR SOUTH CARQOLINA

My Commission Expires: 09/15/16

~138-



‘:.}%

NI T ey

STATE OF SOUTH CAROLINA ~ “*:)." © M THE COURT OF COM‘vION PLEAS
COUNTY OF GREENVILLE .~ =) .~ B
| )} cANo:2010-cP23-1622
Chase Home Findnce, LLC AT A & 5Y
e ) | |
Plaintiff, ) - g ,
VS, . ) AFFIDAVIT OF SERVICE
Brian Adrian Tucker, et al ) : .
o )
Defendant. )

* SLF NO: 100268.00125

PERSONALLY appeared before me ihe undersigned, who being du]y sworﬁ, states that he/she served:

(X) Civil Action Covershest (X) Certificate of Exempnon/thdrawal From Arbn:ratxon

{X) Lis Pendens (X) Summons (X) Complamt

I THIS ACTION ON: Jessica C. Tucker'

(X)) by dehvery to: Brian Adrian Tucker ( husband) a person of dlscretwn remdmg in
the same remdence as the defendant and being present in such residence at the nme of

. service. _
. (X)Non—Mlhtary

.. and Ieavmg with him & copy of the'same at: 103 Half Mile Pi

Greenville, SC 29609

'§’

onthe 9™ day of March 2010 at 9:05 a.m. and that the deponent isncta party to

this action; and has no interest therem orin cormectmn thiy

/ Ten’yMoore L T~
SWORN to and subscribed before me | |
this 9™ day of March, 2010
_ Kfgela S. Moore .
NOTARY PUBLIC FOR SOUTH CAROLIN A
My Commission Expires: 09/15/16 :
| g T
S, J Falk ¥ ;
'm“ “"—"‘" W -

;:N}“F F-D G O zv*?}’aﬂ
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STATE OF SOUTH CAROCLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622

Chase Home Finance, LL.C,

PLAINTIFF,. A :
AFFIDAVIT OF DEFAULT:
vs. S e

Brian Adrian Tucker, Jessica C. Tucker, and Half
A Mile Lake Homeowner's Association, Inc.,

DEFENDANTS.

100268.00125

PERSONALLY appeared before me the undersigned attorney for Plaintiff, who, being duly sworn,
- says that'(s)heis the attorney for the Plaintiff.in the above entitled action; that upon information and belief

and. to-the- best of his/her knowledge, that the Defendants were duly served with the Summons and

Complair{t as indicated by the proofs of service filed herein and-as stated below:

(a)
evidenced by the Affidavit of Service filed herein.
(b) Upon the Defendant, Jessica C. Tucker, via service on Brian Adrian Tucker, said

Defendant's Husband, a person of discretion residing at the residence of said Defendant, on March 9,

2010, as evidenced by the Affidavit of Service filed herein.
(c) Upon the Defendant, Half Mile Lake Homeowner's Aésoc:‘ation, Inc., via service

‘on Tom Berg; a person authorized to accept service, on March 9, 2010, as evidenced by the Affidavit of

Service filed herein. . .
That more than thirty {30) days, exclusive of the day of service, have elapsed since the service

aforesaid, and no Answer, Demurrer or Notice of Appearance has been received by or served upon the
Plaintiff or its attorneys by or on behalf of Defendant, to wit: Brian Adrian Tucker, Jessica C. Tuéker, and'
Half Mile Lake HoméoWner’s Association, Inc.; and that said Defendants are now in default. This affidavit

is submitted in reliance on the business records of the Plaintiff and the filed records in the court, wherein

- ~140-

Upon the Defendant, Brian A. Tucker, via pérsonal service on March 9, 2010, as ‘



A

T
.

this action is pending.

SWORN TO before me April 8, 2010.

TNwadome (L.S)
" Notary Public for South Carolina .
. My Commission Expires: )

ig:,' e

SCOTT LAW FIRM/P.A.

o )

-~ Ronald C. Scott, SC Bar #49

- Elizabeth R. Polk, SC Bar #11673
Brett F. Kline, SC Bar #1566
- Angelia J, Grant, SC Bar #78334
- ATTORNEYS FOR THE PLAINTIFF
. 2712 Middleburg Drive, Suite 200
" Columbia, SC 29204
(803) 252-3340

ENTERED COMPUTER
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STATE OF SOUTH CAROLINA IN THE-COURT OF COMMON PLEAS

COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622 -

Chase Home Finance, LLC,

PLAINTIEE, . - '
- ‘ AEFIDAVIT OF

. . . _ NON-MILITARY SERVICE . :

Brian Adrian Tucker, Jessica C. Tucker, and Half
Mile Lake Homeowner's Association, Inc., .

N . . .. )

DEFENDANTS. S T3
100268.00125 . R

. PERSONALLY appeared before me the undersigned attorney for the Plaintiff,' Who;‘fafter'jﬁ_bing
duly sworn, says that (s)he is familiar with the provisions of 50 US.CA. App. § 501, Servicemembers

Civil Relief. Act (SCRA), and to the best of his/her knowledge as to the Defendants, Brian Adrian Tucker

a:nc,ill,‘,Jg_s;s's';ca C,'”T.Lj‘ckgr,,Afffantwrepre’sents to"thie Couirt ‘that -from-hisfher: file in this:matter,- and.on.

[PPSEN e e ts

information and belief based on the hefeinafter enumerated facts',' the Deféndéh}é' \é'tl)B;éw:"rﬁéﬁt'iBhéavéré
not in the military service of the United States and are not entitled to the protection of the

'Servicemembers Civil Relief Act (SCRA) nor any amendments thereto.

The source of the information on which | base my belief is as follows: - information furnished to me

by the Plaintiff from the records of its office does not indicate mortgagor is in the active duty of the military

service of the United States.

By:
Ronald C. Scott, SC Bar #4996
Elizabeth R. Polk, SC Bar#11673
Brett F. Kline, SC Bar #15661
Angelia J. Grant, SC Bar #78334

SWORN TO before me April 9, 2010,
o ATTORNEYS FOR THE PLAINTIFF
Trowakere _(LS) 2742 Middleburg Drive, Suité 200
. .Columbia, SC 29204

Notary Public for South Carolina

My Commission Expires: -(803) 252-3340

ENTERED COMPUTER
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SCOTT LAW FIRM, P.A.

Attorneys and Counselors at La

Street Address: TELEPHONE: (803) 252-3340 Mailing Address
2712 Middieburg Drive, Suita 200 FACSIMILE: (803)798-1726 ’ P.O. Box 2085 -
Columbia, SC 29204 Columbia, SC 29202

June 21, 2010

Jessica C. Tucker
103 Half Mile PL
Greenville, SC 28609

Occupant
103 Half Mile Lake
Greenville, SC 29609

Brian A. Tucker
103 Half Mile PL
Greenville, SC 29609

Half Mite Lake Homeowner's Association, Inc.
HDQRTRS, Registered Agent -

. Half. Mile Lake Subdivision
7 Wieuca Ct.
Greenvilie, SC 29609

" RE: Chase Home Finance, LLC v. Brian Adrian Tucker, Jessica C. Tucker, and Half Mile

Lake Homeowner's Association, Inc,
Case Number: 2010-CP-23-1622; SLF No. 100268.00125

Dear.Sir and/or Madam:

- A foreclosure hearing has been set in the above referenced matter for July 7, 2010 at 2:00 p.m.,
beforé:the” Honorable Charles B. Simmons, Jr., Master in.Equity for-Greenville County, at Courtroom 5,

-La3rd Fir}f%or, 305 E. North Street, Greenville, South Carolina, for the purpose of taking-testimony,.finding of
7 facts and conclusions of law and to enter final judgment therein without further order of the court. If you

plan to attend, we would respectfully appreciate your sending an email to mariaw@scottlaw.com or

:.leaving a. message for the undersigned at (803) 252-3340. ~ Plaintiffs attorney . will be. available

approximately.fifteen (15) minutes prior to-the scheduled-hearing. to discuss any,.issues. or-request that

' .. any,defendant(s) may have.

«+ Pursuant to 8.C. Code 'Ann. § 14-11-110.(as amended) and/of. applicable case law,.the Plaintiff's

- *;ﬁomey:intends-to submit-written testimony on behalf of the Plaintiff at-the hearing on Plzintiff's behalf.

‘ Records in the possession of the undersigned as of-this date reflect only the above parties and
the .abiove counsel (ifrany). - Please .contact the undersigned-immediately if ‘any. counsel has' filed an
appearance and their name is not reflected above as a recipient of this Notice. o

£. QOccupants who are tenants under a valid lease agreement dated on or before May.20, 2009 may

-~ ber entitled to protections under The Protecting, Tenants at-Foreclosure Act.(Title VII, 8.886). If the

. occupant believes this Act applies, then occupant should attend the hearing listed. above to present

supporting documentation.

SCOTT LAW FIRM, P.A.

By:.’

Elizabeth R. Polk, SC Bar #11673
Brett F. Kline, SC Bar #15661
Angelia J. Grant, SC Bar #78334
Sara J. Volk, SC Bar #74822
ATTORNEYS FOR THE PLAINTIFF
.2712 Middieburg Drive, Suite 200
Columbia, SC 29204

(803) 252-3340
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IN THE COgg#t OF COMMON PLEAS

STATE OF SOUTH CAR
COUNTY OF GREENVILLE - CASE NO. 2010-CP-23-1622

Chase Home Finance, LLC,

PLAINTIFF, CERTIFICATE OF SERVICE BY MAIL

V8.

Brian Adrian Tucker, Jessica C. Tucker, and Half
Mile Lake Homeowner's Association, Inc.,

DEFENDANT(S).

100268.00125

|, Courtney Geanetta, an employee of the law office of Scott Law Office, P.A., attorneys for the
Plaintiff, do hereby certify that | have mailed a copy of the Notice of Hearing, which is attached hereto and
incorporated herein by reference; dated June 21, 2010, and. in connection with the above-referenced
case, by mailing a copy of the same by United States mail, postage prepaid, to each of the Addresses,
listed on thé Notice of Hearing and in separate envelopes, at each of their respective addresses shown
.thereon, this June 21, 2010. ’

B P R s . N S

Courtney Gean Legal Assistant

T 44e
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STATE OF SOUTH CARCLINA

COUNTY OF GREENVILLE

Chase Home Finance, LLC,
PLAINTIFF,

VS,

Brian Adrian Tucker, Jessica C. Tucker, and
Half Mile Lake Homeowner's Association,

" Inc.

DEFENDANT(S).

¢ 100268.00125

o

- IN THE COURT OF COMMON PLEAS

CASE NO. 2010-CP-23-1622

RECORD OF HEARING
DEFICIENCY DEMANDED

Deficiency Demanded Against Brian Adrian
: Tucker

. BXHBITT

%

e

Greenville., South Carolina - July.7, 2010 at 2:00 p.m.

” 7 Pursuant to the Order of Reference granted in the above -entitied case, a hearing was
:"held before The Honarable Charles B. Simmons, Jr. as Master in Equity for Greenville County

on July 7, 2010, attended by counsel as follows:

Ronald C. Scott

and/or Elizabeth R. Poik
and/or Brett F. Kline
and/or Angelia J. Grant
and/or Sara J. Volk
Attorneys for Plaintiff

-APPEARANCES:

*RECORD OF HEARING BY: Barbara Barnes

_ BY THE MASTER IN EQUITY: Mr. Ronald C. Scott and/or Elizabeth R. Polk and/or
Brett F. Kline and/or Angelia J. Grant and/or Sara J. Volk, attorneys for the Plaintiff, calls
attention to the filing of the original Summons and Complaint in the office of the Clerk of Court

for Greenville County an March 1, 2010.

Also calls attention to the affidavit showing service -of copy of the Summons and

Complaint on each Defendant as follows:
(a)

Upoh the Defendant, Brian A.Tucker, via personal service on March 9,

2010, as evidenced by the Affidavit of Service filed herein.
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egpyt’

(b) - Upon the Defendant, Jessica C.Tucker, via service on Brian Adrian
Tucker, said Defendant's Husband, a person of discretion residing at the residence of said

Defendant, as evidenced by the Affidavit of Service ﬁled herein.
(c) Upon the Defendant, Half Mile Lake Homeowner's Assomahon Inc., via

senvice on Tom Berg, The President, said Defendant's, a person authorized to accept service,
onMarch 9, 2010, as evidenced by the Affidavit of Service filed herein.
Also calls attention to the filing of the notice of pendency of the within action in the office

of he Clerk of Court for Greenvilie County on March 1, 2010;
Also calls attention to the affidavit filed herein showing the Defendant( s), Brian Adrian
Tucker, Jessica C. Tucker, and Half Mile Lake Homeowner's Association, Inc., are in defauit;
, Also calls attention to the affidavit filed herein showing that the individual Defendants
who are in defauit are not in the Military Service of the United States of America, as

contemplated under The Servicemembers' Civil Relief Act of 2003 and any amendments

- thereto; _
Also calls attention to the Order of Reference filed April 20, 2010, wherein the above

enitied case was referred to The Honorable Charles B. Simmons, Jr."as Master in Equity, to
take the testimony and other evidence offered with authority to enter a final judgment in this

cause,

_ WHEREUPON, RONALD C. SCOTT AND/OR ELIZABETH R. POLK AND/OR BRETT
F. KLINE AND/OR ANGELIA J. GRANT AND/OR SARA J. VOLK, DO HEREIN, REPORT AS

. FOLLOWS:
I am an attorney for the Plaintiff in this action and report to the best of my knowledge,

information and belief as follows:

Plaintiff has complied with the Administrative Order of the South Carolina Supreme
Court (2009-05-22-01) issued by Chief Justice Jean H. Toal, dated May 22, 2009, and has
shown that the servicer for the mortgage loan described in this foreclosure action is participating
‘|n the Home Affordable Modification Program (HMP), but the HMP process as specn‘led by U S ‘
Treasury Department's Supplemental Directive 09-01 has been compteted without resultlng ina
modification because the borrower(s) failed to respond.to the servicer's inquiry within 30 days

as set forth in the ap'plicable' guidelines. .
From the business records in my possession an.d from examination of the.records in the

office of the Clerk of Court/Register of Deeds for Greenville County, | found that on May 14,
2 N ! -
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2007, Brian Adrian Tucker gave a certa‘in promissory note unto Hanover Morigage Company in
the principal amount of $155000.00, together with interest therson from the date thereof at the
ratle- of 7.0% percent per annum, said principa! and interest being payable in monthly
installments of $1031.22, commeneing on July 1, 2007.

| offer a copy of the original note in evidence.
NOTE IDENTIFIED, OFFERED AND RECEIVED

IN EVIDENCE AS EXHIBIT A.
| call attention to the provisions of the note with reference to defauit.
| also call the Court's attention to the provisions in the note with reference to payment of
~ collection costs and attorney's fee.

On the same date, May 14, 2007, Brian Adrian Tucker and Jessica C. Tucker ga\re a
certam written mortgage unto Mortgage Electronic Regxstratron Systems, Inc., solely as
' nommee for Hanover Mortgage Company, which morigage contains the same terms and
provrsrons as the note just offered in evidence, and conveyed by way of morigage the identical

perty descnbed in the Complalnt in this actlon whrch property is srtuate in Greenvme County,

South Carolrna
Thereafter, on May 16, 2007, the mortgage was recorded in the office of the Register of

. Deeds/Clerk of Court for Greenville County, South Carolina, in Book 4778 at Page 1647.
Upon information and belief, this mortgage constitutes a first lien on the mortgaged.

- premises and a purchase money lien as may apply under state law as well as the After Acquired.

" Property Doctrine.  Plairitiff would further allege ands avail itself, of the Purchase Money
- Md_r,tgage Doctrine as may apply to the facts of this action.

" | offer a copy of the original mortgage in evidence.
MORTGAGE IDENTIEIED, OFFERED AND .

. RECEIVED IN EVIDENCE AS EXHIBIT B.
Thereafter said Note and Mortgage by assignment were assigned to Chase Home
Fmance LLC dated March 8, 2010 and recorded March 16, 2010 in Book 5073 at Page 1352 in

the ROD Ofﬁce for Greenville County, South Carolina.

I offer a copy of the assrgnment in evidence.
‘ ASSIGNMENT IDENTIFIED, OFFERED AND

RECEIVED IN EVIDENCE AS EXHIBIT.C.
~ Upon information and belief, the Defendants below named claim .or may claim a

subordinate lien or junior interest upon or interest in the subject property, and in the event there
3
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is a s'drplde' frorn the sale of the'subject property, the validity, priority and amount of any such
lien c_tain;i will b‘e dete'rmined at"'a hearing subsequent to the sale, in accordance with the Circuit
Court Rules 53 and/or 71. The s'ubject Defendant are further made a party due to the similarity
in name(s) to the primary defendants against whom they claim or may claim a lien and in order

to clear tltte to this property as follows:
' (&)~ That the Defendant Half Mile Lake Homeowner's Assaciation, inc., by

vrrtue of any lien or enforceable assessments against the subject property.

‘Upon exammatron of the records in said Clerk of Court/Register of Deeds office, it
appeared there were no persons other than the parties to. this action having any liens or claims
against the subject property as of the date of filing of the notice of pendency of this action.

Pursuant to and in reliance thereon to the business records of the Plaintiff, we report that
here is due and oyving on the Plaintiff's note and mortgage as of October 1, 2008, the principal
sum of $153 014.40, together with interest thereon from September 1, 2009 at the rate of 7.0%
-per-annum (ln the amount -of $19,842.18 to date) ptus escrow advances and attorney fees and-
- costs. The Defendant(s) were required-to pay. certaln funds monthly into an escrow account to
defray the costs of taxes and insurance. Pursuant to the busmess records of the Plaintiff, this
amount is llkewxse in default and there exists a deficit in this account at the present. time of
$6 821 09 Pursuant to the business records of the Plai ntiff, the Plaintiff has computed the total
late charges from the date of default through July 7, 2010, and  has determined this amount to
be $ 862.02. Pursuant to the business records of the Plaintiff; the Plaintiff has computed the
total Property Inspection’ Fee to be $98.00, Bad Check Fee to be $25.00, and Suspense
Balance from the date of default and has determined this amount to be ($-1,192.52). At this
time the Plaintiff would respectfully direct the Court's Attenticn to the provisions of the Mortgage

Note and Mortgage regardlng the assessment of attorney's fees and costs and would show that

it has expended the sum of $ 823.76 by way of filing fees and service costs on the judicial

collectton of thrs note and mortgage debt prior to the hearing. The Plaintiff has, pursuant to |ts ‘

busmess records ‘calculated a total debt in the amount of $184,118.93- through July 7, 2010

mcludrng proper attorney fees and costs,
T offer a copy of the Affidavit of Indebtedness and Letter of Authorlzatlon in ewdence

R i © ' AFFIDAVIT OF INDEBTEDNESS IDENT]FIED OFFERED‘ ‘

~ AND RECEIVED INTO EVIDENCE AS EXHIBITD

With respect to attorney. fees’ and-in view of the potential ftnancnal liabilities and. ltkely

continuing professmnat obllgatrons inherent in judicially prosecuting a reel property mortgage
4

~148-



. tredit matter, the attendant professional duties and responsibilities, and the size of the
nortgage debt and consistent with similar case proceedings before this Honorable Court, we,
.based on such past judicial experiences, respectfully submit to this Court for its consideration
and approval a reasonable 'attorney's fee for this matter in the amount of $3,825.00. More
particularly and in judicial conformity and compliance with the laws of this state in the aWarding
of attorney fees, this trial court must consider only six (6) factors as follows: (1) the nature.

extent and difficulty of the legal service rendered; (2) the time artd labor necessarily devoted to

the case; (3) the professional standing of counsel; (4) the contingency of compensation; (5) the
fee éUstomarily charged in the locality for similar legal services; and (8) the beneficial results
obtained. Baron Data Systems v. Loter," 297 S.C. 382, 377 S.E.2d 296 (S.C. 1989). The

: . attorney fee award by this Court is also consistent with and pursuant to the common laws of this

jurisdiction wherein our ap;ﬁetléte courts have repeatedly held that any contract for attorney fees

that may exist or exists between the lawyer and the client (in addrtron to not being one of the six

‘ (6) fee review factors) is specifically not binding on the trial court the determination of the

& x reasonabfeness of the attorney fee. Jackson V. Speed, 326 S.C. 289, 486 S E. 2d 750(1997)
“ Rice v. Multimedia, Inc 318 S.C. 95, 456 S.E. 2d 381 {1995} and erlramson V. Mrddteton 374L

0 S C. 419, 649 S.E.2d 57 (Ct. App. 2007) Total representation of the Plaintiff's interests in this
‘matter have bee® undertaken (including-among many duties the researchmg of the referral file -

k : ‘ito serving as custodian of the loan documents to the filing of all pleadings and legally requrred
: documents with the court) by.the Scott Law Firm, P:A. - As to the Scott Law Firm, P.A. and |ts.
2 professronai standmg, counsel for the Plaintiff is regionally and nationally recognized for its
professronal expertise in mortgage- default credit-matters as evidenced by its listing in BEST
,,,LAV)/YERS IN AMERICA™ and Martindale-Hubbell Registry of Pre-Eminent Lawyers in this field of

. law. . , . . _
~" The Scott Law Firm, P.A., was engaged by the Plaintiff to foreclose the mortgage as

eXpeditiouely as possible, given the detriment to Plaintiff's equity position as a direct resuit of

mcreasrng losses from the accrual of interest and related adverse ‘economic conditions such as

depreciation or possible damage to the collateralized property. Upon. recelpt of the case ﬂle

the tit!e' Wae examined to identify all parties having or claiming an interest in the subject real
estate as well as being researched for salient legal questions and issues. Various attorneys as
well as experrenced paralegal staff have been responsible for (and expended extensive
professional time) in the preparation of the following pleadings and otherAdoc:u'rr\ents1

1. Lis Pendens and any amendment thereto - - -
5 .
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Summons and Complaint and any amendment thereto
Affidavits and proposed Order of Publication

Affidavit of Default

Consent(s) to Order of Reference

Order of Reference

Notice of Hearing .

Proposed Judgment of Foreclosure and Saie

Record of Hearing

10 Notice of Sale
11. Other documents as applicable pertaining to service and finalization of the action

LoNOO N wN

Future responsibi!ities include forwardihg copies of the Decree to appearing defendants,
obtaining bidding instructions from Plaintiff or its designee, representing Plaintiff at the sale or
arranging for such représentation, preparing an Order of Sale or Report .on ‘Sale and
Disbursements and Order Confirming Sale, and preparing the Foreclosure Deed and any other

documents necessary in this particular action.

In addition to the time expended to date in.prosecution of .this action, we anticipate
- expending several hours of professmnal tlme after the: hearmg Moreover, dependmg upon the
interest shown by defendants, third partles or counsel for either and the inherent- negotiations
required thereby, other time may also be commltted to the compiletion of the case. Jurisdiction
over the fee award shall be reserved as granted in the Order of Reference with the right to re-
visit the question of attorney fees should the action proceed in an unexpected way and/or to
faciitate the assessment and payment of any such current or additional professional
compensation. . _ '

Furthermore, this fee proposal is in line and consistent with the fee customarily charged
by counsel with similar experience in this particular locality. Also, the Plaintiff's attorneys have

achieved the beneficial result of a reasonably prompt foreclosure of the mortgage for the

Plaintiff under the existing legal circumstances. Finally,‘counsel for the Plaintiff is informed and”

believes that, to the best of his/herftheir knowledge, the foregoing information is germane,
reliable, and consistent with these professional-matters as decided by the Appella{e Courts of
‘South Carolina as the same are more particularly set forth in BB&T of South Caroliha '
Fleming, 360 S.C. 341, 601 S.E.2d 540 (2004) and Rowell v. Whisnant, 360 S.C. 181, 600

S.E.2d 96 (Ct. App. 2004).
Demand was made upon the Defend.ants'Brian Adrian Tucker and Jessica C. Tucker,

but payment has not been received and the Plaintiff does herein accelerate the entire amount

due and owing under its Note and Mortgage.
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By the Compiaint, the Plaintiff s'peciﬂca!ly demanded the right to a parsonal or deficiency

judgment against Brian Adrian Tucker.

SCOTT LAW FIRM, P.A.

Ronald C. Scott, SC Bar #4996
Elizabeth R.-Polk, SC Bar #11673
- Brett F. Kline, SC Bar #15661
Angelia.J. Grant, SC Bar #78334
Sara J. Volk, SC Bar #74822
ATTORNEYS FOR THE PLAINTIFF
2712 Middieburg Drive, Suite 200
Columbia, SC 29204
-(803) 2562-3340 '

All taxes have been paid ’through the year 2009.

&x~: ol . \ .- - . Y i {
i e There are no paving or other special assessments against this property. . .. |

LB
Wi x
%
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STATE OF SOUTH CAROLINA" - IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 2010-CP-23-1622

Chase Home Finance, LLC,

PLAINTIFF, -

: ASS!GNMENT OF BlD =

VS, Coa =
. N :’/1;2 < =
Brian Adrian Tucker, Jessica C. Tucker, and R e
Half Mile Lake Homeowner's Association, Inc., T o
~'DEFENDANTS. . LB o
: : : T wJ

I

FOR VALUABLE CONSIDERATION, receipt whereof is hereby abknowledged ‘the

'Plamtrff by and through its- undersrgned counsel, does hereby assign their successfu( bld in the

L owee

foregomg foreclosure acﬁon unto Fanme Mae a/k]a Federal Natlonal Mortgage Assocratmn,'
organized and existing under the laws of the United States of America, International
Plaza 1L 14221 Dallas Parkway, Suite 100, Dallas, TX 75254, and does hereby direct The
Honorable Charles B. Simmons, Jr., as Master in Equity for Greenville County to execute

his/her deed to the subject premises unto said assignee.

SCOTT LAW FiRDA

Y,

Ronald C. Scott, SC Bar #4996 -

Elizabeth R. Polk, SC Bar #11673

Brett F. Kline, SC Bar #15661

Angelia J. Grant, SC Bar #78334- .

. S Sara J. Volk, SC Bar#74822 - -

O . Douglas E. Thomas, SC Bar #76864

ATTORNEYS FOR THE PLAINTIFF

2712 Middieburg Drive, Suite 200
Columbia, SC 29204
(803) 252-3340
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IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF GREENVILLE 7811 #iR 20) A 9 39 Case No. 2010-CP-23-1622
)
)

PLAINTIFF,
vs.

AFFIDAVIT OF BRIAN A. TUCKER

And Half Mile Lake Homeowner’s

)
)
)
Brian Adrian Tucker, Jessica C. Tucker, )
)
Association, Inc. )

)

)

* DEFENDANTS.

- PERSONALLY appeared before me the undermgnpd who, after being duly sworn,

- deposes and states as follows:

-o#..1.-.1 am Brian A. Tucker.who is a Defendant in the above-case. Inever I'CCCIVCd Scmce
of Process for the Foreclosure action above, either personally or by mail.
;2. Ididreceive an Eviction Service of Process from the Greenville County Sheriff's
" Department on March 22, 2011. -
.~ 3. This Eviction was the first Service of Process that my wife arid I had received inthis
Foreclosure action: My wife and I have no place to move to and are desntute if
v forced to leave our home. .
% 4, Further, my wife and‘] had been in non—stop negotlatxons all the way into August
2. 12010 when we attended a special Chase Home Finance sponsored event and were
. guaranteed by the.Chase representative who serviced us that there would be no '
foreclosure because Chase had approved our modification. We were specifically
-instructed not to make any further payments until we were notified by Chase of the
payment amount to be received under a new modification agreement.

FURTHER, AFFIANT SAITH NOT.

: , BRIAN A. TUCKER
SWORN to before me this

ay of March, 2)2
&% d&w

Nytary Public for SouifCarolina _
My Commission Expires: 4275/ /6
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF GREENVILLE -~ 221] i) 30 4 9Case No. 2010-CP-23-1622
: #1l ) =n
Chase Home Finance, LLC, = :
PLAINTIFF, """ AFFIDAVIT OF JESSICA C. TUCKER
VS. :

-Brian Adrian Tucker, Jessica C. Tucker,
And Half Mile Lake Homeowner ]
Association, Inc.

DEFENDANTS.

. v T

PERSONALLY appeared befote me the unders1gned who, after being duly sworn,
deposes and states as follows:
1. Iam Jessica.C. Tucker who is a Defendant in the above-case.. I never recexved
Service of Process for the Foreclosure action above, either personally or by ma11
2. 1did receive an Eviction Service of Process from the Greenvﬂle County Sheriff’s
A Department on March 22, 2011.
3. This Eviction was the first Service of Process that my husband and I had received in
this Foreclosiire action. My husband and I have no place to move to and are destitute

if forced to leave our home.

4. Furtber, my husband and I had been in non-stop negotiations all the way into August -

" 2010 when we attended a special Chase Home Finance sponsored event and were
guaranteed by the Chase representative who serviced us that there would be no
-, foreclosure because Chase had approved our modification. We were specifically

- instructed not to make any further payments-until we were notified by Chase of the ,

payment amount to be received under a new modification agreement.

FURTHER, AFFIANT SAITH NOT.

S JE§SICA C. TUCKER - -
SWORN to before me this - L T e

Vday of March %ﬂd

Wotary Public for s@éfh Carolina
My Commission Expires: /é/ /2 /e
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE CASE NO. 20107CP-23-1622
JPMorgan Chase Bank, N.A..
PLAINTIFF, AFFIDAVIT
VS.

Brian Adrian Tucker, Jessica C. Tucker, and
Half Mile Lake Homeownear's Association, Inc.

DEFENDANT(S). : Y

(SLF No. 100268.00125)

stateor (O hic o .

Sy

T b lin COUNTY

LTl . L

Kathisen M. Kahle . being first duly sworn on oath, deposes and states as follows:

1. 1'am authorized to execute this affidavit on behalf of JPMorgan Chase Bank
: Nanonal Assocnatlon ("Chase”). The statements made in this Affidavit are based on my

personal knowledge ) _
2. =+ In my capacity as Vice President | have access to Chase's business

. recerds, including the business records for and relating to the loan of Brian Adrian Tuclgen
“THese records include the nistoric records of Chase Home Finance LLC, which merged with
Chase effective May 1, 2011. | make this affidavit based upen my review of those records
relating to the Borrower's Ioan and from my own personal Lnowledge of how they’ are. kept and
" mdmtamed The Ioan recoxd> for the Borrower are maintained by Chas= has in the course of its

regularly conducted busnness actlvmes.

%,

3. | have reviewed the exhibits attached fo the memorandum in opposmon to the‘ o

motion to vacate, and the payment history and Loan Workout Agreement are true and accurate "

copies of the ,qomputer business records held by Chase.
4. From these records, it appears that Brian Adrian Tucker executed a Loan
Workout Agreement on June 15, 2009 and pursuant to that agreement was required to’ make

trial period payments on June 1, 2009; July 1, 2009. and August 1, 2009.
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- 5. It also appears from these business records that Mr. Tucker paid $1,192.52 on
June 16, 2009 and $1,192.77 on August 29, 2009. No other payments were made and the
account shows Mr, Tucker as due for the October 2008 payment.

By: lAgthie~ . et

AFFIANT Kathleen M. Kahle

Subscribed and sworn to before me

this 2% day of [N\~ , 2011, by | Vice President
Kathleen M. Kahle/ ) ' . ‘

M (U f@mﬂlléd , Notary Public

State of _0AQ :

My Commission expires: YN? kg 5
Personally Known 1/ OR

emam—

Produced Identification RICHARD H. EUBANKS

Notary Public, State of Chio -
My Comm. Expires May 12, 2015

Type of identification Produced:
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CHASE S

Homeownership Preservation Office ,

3415 Vision Drive .

OH4-7305 _ August 16, 2010
Columbus, OH 43219 :

BRIAN TUCKER
103 HALF MILE PL :
GREENVILLE SC 29609-1500 4768

[ R R T TR A TR U T U U R T

Dear Brian,

More and more Americans are struggling to keep up with their mortgage payments. f you are
experiencing financial difficulty, you have a variety of options that mlght help you get back on track, and keep
you out of foreciosure.

As the? ‘enclosed flyer explains, you have an opportunity to meet in person with specialists from Chase,
your lender, at a local event. We'll walk through the options available, and work out the best solution to your
current needs. This event is just one part of Chase’s overall efforts to help our valued customers who are
. struggling in these challenging economic times. We're working with partners across the country - HUD
.: approved:non-profit counseling agents and local community leaders — to provide free foreclosure prevention

s asmstance to homeowners who need help.

* When you come to the event, please bring a short letter. explaining why you need assistance at this
* time, and'include how long you believe you will not be able to make your monthly payments. Also,
.+, please bring the documentation listed on the back of this letter. With this information in hand, we’ll be
#-able to help you faster.

If you are struggling, it's easy to start to feel as if you simply have no way out... but it doesn’t have to be
that way. You have options and you have a chance to get the help you need. Please join us at this upcoming
+ event, and let's work together to help you through these challenglng times. The enclosed flyer has all the
details you need.
Sincerely,

Home Preservation Office

Can’t Make This Event? You Do Have Other Options...

If you are expeneﬁcing financial difficulty, we have a variety of options that might help you keep your monthly
payments up to date, and keep you out of foreclosure — but we need to talk to you to as quickly as possnble
Call us today at 1-866-326-0086 - the sooner you contact us the more options you'll have.
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CHASE $
P.O. Box 469030
Glendale, CO 80246

THIS IS YOUR SECOND NOTICE.

@ 0-746-49751-0016868-004-2-000-000-000-000

TIME IS RUNNING OUT.

Chase may be able to lower your

BRIAN ADRIAN TUCKER monthly mortgage
103 HALF MILE PL '
GREENVILLE SC 29508-1500 payments.
BUT YOU MUST CALL US
IMMEDIATELY.

August 20, 2010 ‘
Dear Brian Adrian Tucker:

We sent you a letter about four weeks ago.explaining that we may.be .-
able to help make your mortgage more affordable if you are having

. ... difficulty. making your payments. Time is running out, but you. could still -.«..-|.
* "be eligible to take advantage of the Home Affordable Modification '

Program ("HAMP"), part of a federal initiative to help homeowners - if
you contact us immediately. :

We're ready, right now, to work with you to lower your mortgage
payments. You will not pay any fees for a modification, but you
-must call now to take advantage of this opportunity. We cannot
make these changes to your account automatically - you must call
1-866-550-5705 as soon as possible.

After you call:
*  We will send you a Modification Information packet.

* The packet will include some forms for you to fill out, and a short
list of documentation you'll need to provide - like tax and income
documentation, and information about any financial hardship you

-are expenencmg

*  You will need to complete sugn and return the mformatlon as soon -

as possible so we can begin the evaluation process.

Once we receive all of your documentation we'll determine if you are
eligible for the HAMP program. If you are, we'll send you a letter with
details about your new, affordable mortgage payment — and you will start
paying that new amount during a trial period. If you make those trial
payments on time and fulfill all the other program conditions, we will offer
you a permanent modification to keep your payments low.

A madification may involve some or all of the following: bringing your ‘
account current, reducing the interest rate, extending the term, and/or
delaying your repayment of a portion of the pnncnpal until the end of the
loan.

THIS |S YOUR LAST NOTICE REGARDING THE HAMP PROGRAM

We are here to help, but you must contact us now. If we do not hear from

you within seven (7) days from the date of this letter, we will proceed with
other collection efforts, including foreclosure. Even if you do not qualify
for the program; we can still work with you on other options to help you'
keep your home or avoid a foreclosure. But remember - all of the
available options depend on you calling us now.

Smcerely,
Chase Homeowner’s Assustance Department

T P
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Here 'S what must happen
“now for us to lower your
mortgage payments...

1. Contact Chase
- immediately
1-866-550-5705.

2. You will receive 2
. Modification
Information packet in
the mail.

3.- You must complete,
" sign-and return the
packet immediately.

We ‘rﬁUSt receive the required
- documentation BEFORE we can

review your account to-see if we
¢an lower your payments.

.Don’t wait - call us today!

Account: 1981455545 .-
Property Address:

103 HALF MILEPL - :
GREENVILLE SC 29609-1500




" To the. extent 'your original obligation was discharged, or is sub]ect to an automatlc stay of. .

”- »

[\
% 0-746-49751-0016868-004-3-000-000-000-000

IMPORTANT NOTE: IF YOUR HOME IS ALREADY IN FORECLOSURE: YOU MUST PROVIDE US ALL
OF THE DOCUMENTS REQUIRED TO EVALUATE YOU FOR THE HAMP PROGRAM AT LEAST SEVEN
(7) BUSINESS DAYS BEFORE A FORECLOSURE SALE OR YOU WILL LOSE YOUR ELIGIBILTY FOR
A MODIFICATION.

Chase is attempting to collect a debt, and any infdnnation obtained will be used for that purpose

We may report information about your account to credit bureaus. Late payments, missed payments or other
defaults’on your account may be reflected in your credit report. ‘

)

If- you
attorney's name, address, and telephone number.

bankruptcy under Title 11 of the United States Code,- this: notice.is for compliance. and/or

- informational purposes only and. does_not constitute an attempt to collect a debt or to impose

§

personal liability for such obllgatlon

FOR: CALIFORNIA CUSTOMERS ONLY: . For:California customers, the state Rosenthal Fair Debt _

- Collectlon Practices Act and the-federal Fair. Debt Collection Practices Act require that, except under unusual
'».a--clrcumstances _collectors may.not contact-you. before 8.a.m. or after 9 p.m. They may not harass you by
‘using: threats of violence or arrest or by using obscene language. Collectors may not use false or misleading

statements or call you at work if they know or have reason to know that you may not receive personal calls at
work. For-the most part, collectors may not tell another person, other than your attorney or'spouse, about
your debt. Collectors may contact another person to confirm your location or enforce a judgment. For more

. information about debt collection aciuvmes you ‘may contact the Federal Trade Commsssmn at (877)

FTC-HELP or www ftc. gov

~ Beware of Foreclosure Rescue Scams. Help is freel -

« Thereis never a fee to get assistance or information about the Making Home Affordable '
Program from your lender or a HUD-approved housing counselor (for a HUD-approved
" counselor, visit: http://www.hud. gov/off ces/hsg/sfh/hcc/hcs cfm)

« Beware of any person or organization that asks you to pay a fee in exchange for housmg
counseling services or modification of a delinquent loan.

» Beware of anyone who Says they can “save” your home if you sign or transfer os)er fne deed -
"~ to your house. Do not sign over the deed to your property to any organization or individual™ =~
unless you are workmg directly with your mortgage company to forgive your debt.

o Never make your mortgage payments to anyone other than your morigage company wuhout
their approval.
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P f“f’Chase Home Financs LLG ™+

LTR

PO Box 469030

- Glendale, CO 80246

'SHIP BRIAN ADRIAN TUCKER

TO: 103HALFMILEPL -
GREENVILLE SC 29608-1500

T O U VPSR SRR TYY WIS Y T TR

o ‘} 0% | (I

'SC 296 002

ﬂ

UPS NEXT DAY AIR SAVER

B : “ TRACKING # 1 WOX 049 13 4325 2820 .

I H?I

BILLING P/P

T -70.5A0872007

49751 0016868 004
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To see all the details that are visible on the
screen, use the "Print” link next to the map.

, " Driving directions to 7 Wieuca Ct, Greenwlle, S
a\\eq ly =
S 103 Half Mile P . (FqcSam 3/l
Greenville, SC 29609
-, - a,ULeqedM served @

1. Head east on Half Mile Pl ‘5118 pm 3/; o/ 1o . W euca’ Q@ur \S

2. Tum nght onto Half Mile Way L%SS J(h‘an 9\ ﬁ;;\;/suﬂwgmhf@ w:f esident

3. Take the 1st left onto Howlong Ave/Oid Paris Mountain Rd

' http://maps.google.com/maps?hl=en&tab=wl -161- : 7/28/2011




. Continue to follow Howlong Ave

LUO LAGIL 1VALAV 4 Ly NUAWVALY 808Vy ST Ul MU L MU 1 1Y AWM by AU v AT Akaby M s v ———m - - s s

e e ot e g e 4 B B
4. Take the 3rd right onto Waters Edge Dr

e e e e e e e - —_ 466 ft
5. Take the 2nd left onto Wieuca Ct
Destination will be on the left

7 Wieuca Ct
Greenville, SC 29609

http://maps.google.com/maps?hl=ené&tab=wl "

These directions are for planning purposes only. You may find that construction projects, traffic, weather, or other events may cause
conditions to differ from the map results, and you should plan your route accordingly. You must obey all signs or notices regarding your
route. . ’ ’

Map data ©2011 Google

i,

Report a problem
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Download Google Maps on your
. \phone at google.com/gmm

GO@SE@ maps - Save trees. Go green! /=

L3

, | s
Tuig, - ©2011 Google - Map data ©2011.Gagght -

| gém/\udﬁzﬂb (Mw d @q Am) to

: Ao Berq (S'ﬂwfjd@ 5@4)%
|  Less than &R miles dustance

http://maps.google.com/maps?f=d&source=s d&EahﬁtiT%+Ha1f+Mile+Pla<_:e.+Greer\1vjllll.. 7/28/2011




Michele _ ‘
- Simmons, Judge Charles : SO

To:
Cc: ' : " rons@scottlaw.com; Priti M. Patel
Subject: ‘ Chase vs. Tucker (CP Case No. 2010-23-1622)

March 7, 2012

Dear judge Simmons:
! strendously object to the Order of Eviction requested by plaintiff's counsel.

A hearing was held on August 8, 2011 wherein the defendants Brlan and Jessica Tucker asserted the lack of serwce of
process. Overwhelming evidence was presented at that hearing by way of testimony of both the Tuckersand the -
uncontroverted fact that the Tucker's dogs made no sound at the purported knocking on the door twice; which
according to testimony would have caused an explosion of barking activity. The process server asserted that he heard

no such barking noise and from this it is clear he had served the wrong home.

Further the process server asserted that the man that he served looked like he had just gotten out of bed at
approximately 9:05 a.m. We know from both testimonies of the Tuckers that they were wide awake and ready to leave
their home for the respective jobs-at this time of the'morning.:Again,the servicer's testimony refutes what had to be

reality.

Your Honor knows from the testimony that Mr. Tucker instantly goes to both his father and his wife with any and all
serious issues. If he had been served a foreclosure paper inside his own home and failed to immediately tell both his
wife and father, but supposedly hid or threw away the service of process, then this is totally outside his own proven

reaction to serious issues.

Mr. Tucker’s father, Clint Tucker, was present and ready to testify about his son’s behavior when emotional and
substantial matters existed and that the father would have been told of such mental conditions on the part of the son
again giving credence to the argument that the son never received service of process. Importantly, the Court also
should remember that the street name of the Tucker’s home is nearly identical to another street name in their

neighborhood only blocks away.

Sue Berkowitz, Director of SC Appleseed Legal Justice Center was present to testify concerning the behavior of plaintiff
Chase as having a standard business practice wherein they will lead individuals to believe that legitimate modifications
are underway when, in fact, they are not. The Court only allowed approximately thirty {30} minutes for ail of this
testimony and while Mr. Clint Tucker’s testimony was admitted, if memory serves me correctly, Ms. Berkowitz’s

testimony was not allowed due 1o time constraint.

In addition, defendants would remind the Court of the extraordinary and outrageous conduct of plaintiff Chase in luring

the Tuckers into a modification promise made, in person, at a Modification Event held by Chase in August of 2010 where
they were absolutely promised a modification. Even though Justice Toal’s Orders concerning these issues apparently fall
outside the time frame, we would implore the Court to consider that this Court is a Court of Equity. How can it possibly

be equitable and fair that the plaintiff Chase promised and assured the Tuckers a modification and, at the same tzme

foreclosed on their property contrary to those promises?

Your Honor issued a Letter Order pursuant to a teleconference held on August 26, 2011 which gave instructions for
serious negotiation. The defendants strenuously contend that they are totally able to make payments and that the

. modification attempt rejected by plaintiff, in an email dated February 24, 2012 referencing Matt Rivers, Director of 5C
Help which offered $20,000 to assist in the catch up arrangements, was based on plaintiff’s calculations of only nine (9)

1

~164-



; manths of defendants’ income. This was a glaring miscalculation that further advances defendants’ argument of the
.7 intentional acts on the part of the plaintiff reflecting their previous action in August 2010 wherein the Tuckers were
intentionally misled at Chase’s McAllister Square Modification Event held here in Greenville, SC .

Hence, we would ask ori ground of lack of personal jurisdiction, as well as equitable considerations of unclean hands
together with all other equitable remedies available to the Court that the Court rule based on the hearing evidence of

August 9, 2011, that the lawsuit be voided as a matter of law.

i
Defendants’ counsel will accept service of process of a new lawsuit and further, to expedite the legal proceedings, will

promise an Answer within ten (10) days of service.

The defendants are asking for a specific decision on the August 9, 2011 hearing. Defendants need time to appeal this
decision and would, therefore, ask of the Master’s Court a delay cf an Order of Eviction until appeals have been satisfied

and all other judicial issues concerning this case are resclved.

Again, if Your-Honor voids the plaintiff’s lawsuit and the sale of the property then defendants will accept service of
process on a-new lawsuit by their attorney, David L. Thomas, undersigned, and further will respond within ten (10) days

of such service of process.

‘Respectfully submitted,
David L. Thomas
MOORE TAYLDR & THOMAS, PA
23 Wade Hampton Blvd
 Greenville, SC 29609 "4
. Telephone: (864) 271-6371
. Facsimile: (864) 271-1707
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S. IAHUE MOORE
J.MARK TAYLOR®
DAVID L. THOMAS
C. VANCE STRICKLIN, JR.
JAMES EDWARD BRADLEY
SHEILA McNAIR ROBINSON
ROBERT D. HAZEL
CHRISTIAN G. SPRADLEY 1t
C. DAVID SAWYER, IR .1
WILLIAM H. EDWARDS
STANLEY L. MYERS
JANE H. DOWNEY**

Honorable Charles B. Simmons, Jr.
Greenville County Courthouse
305 E. North Street

-Greenville, South Carolina 29601

Ao D

MELISSA K. MOORE
§egHUE MOORE, JR.
WILLIAM B. FORTINO

R NICHOLS "NICK" RILEY, IR,
JONATHAN M. GOODE

RETIRED:
BILLY C. COLEMANtY

+1SALUDA OFFICE:

23 WADE HAMPTON BOULEVARD

’ (864) 4454544 or (866) 604-4544
‘GREENVILLE, SOUTH CAROLINA 29609 - WEST COLUMBIA OFFICE:
TELEPHONE (864) 271-637] (803) 756-9160
FAX (864) 271-1707

March 21, 2012

s %
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P .

Re:  Chase vs. Tucker, et al. = -
C. A. No.: 2010-CP-23-1622 =] )

wr A [aw]

- U

Dear Judge Simmons:

Relative to your Order being drawn, I want to make sure it.addresses the hea,rmg issues of
August 2011, heard by you. The salient matters were defendants assertion of lack of Junsdlctxon
because of lack of service of process on the defendants. { merely want to make sure the issues
brought before the Court reflected in my motion and heard by you in August were, in fact, ruled upon
in the Order now being prepared by Ms. Patel. Obviously, the contention concerning lack of service
of process is the primary basis upon which we asked for the hearing and, second, the fact that the
Modification Event sponsored by the plaintiff was put forward in August of the same year promising
a modlﬁcanon to the Tuckers and, in fact, asserting that such was already done. By lying to the

-defendants about this modification promise, the plamtm at least, has unclean hands and, by such,
- a foreclosure should be precluded.

These items we would expect to be ruled upon within the Order Ms. Patel is preparing
These are the items we most wish the Court of Appeals to hear.

Very truh yours
MOORE, TAYLOR & THOMAS P A

Ot 58« Joresd

David L. Thomas

*Fellow of the American Academy of Matrimonial Lawyers ENTERED COMPUTER

**Centified Specialist in BaukruylwéaéDebmr/Creditor Law




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
Charles B. Simmons, Jr., Master-in-Equity

Common Pleas Case No. 2010-CP-23-1622
Appellate Case No. 2012-212447

JP Morgan Chase Bank, National Association,..........c.ccccerseeeevnvnen........Respondent,

V.

Brian Adrian Tucker, Jessica C. Tucker, and Half Mile Lake Homeowner’s
Association, Inc., Defendants,

Of whom Brian Adrian Tucker and Jessica C. Tucker are......................Appellants.
CERTIFICATE OF COUNSEL

I certify that the Record on Appeal contains all material proposed to be
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