1y, ORT GINAL.
STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY

George C. James, Jr., Circuit Court Judge

IN THE MATTER OF THE CARE AND ﬁﬁ EVWE}

TREATMENT OF BOBBY RUSSELL, FEB 2 0 2013

APPELLANT 50 Court of Appeals
APPELLATE CASE NO. 2011-204866

RECORD ON APPEAL

- LANELLE CANTEY DURANT ALAN WILSON
Appellate Defender Attorney General
South Carolina Commission on Indigent Defense DEBORAH R.J. SHUPE
Division of Appellate Defense Assistant Attorney General
PO Box 11589 Office of the Attorney General
Columbia, SC 29211-1589 PO Box 11549
(803) 734-1330 Columbia, SC 29211

Attorney for Appellant Attorneys for Respondent



Yl ®

INDEX
INDIEX ..o oottt ettt r et b e sreeseebs e e e sseee e e et e neeeneeneesesnaeneenteneeeneereassraseesean L1
TRIAL TRANSCRIPT (NOVEMBER 1, 201 1) ..eoioireieieeeieictctcceeec ettt 1
OPENING STATEMENT BY MR. FLORES .....ccovetrieiereninteeiceieeeeiseresse et ssssasnsans 3
OPENING STATEMENT BY MR. SHEPHERD ......cccoceeviieirinrriceee e esesstsie e vessaerenesaenes 6
‘TESTIMONY
PEGGY WADMAN
Direct Examination by MI. FIOTES........cccovieeuiiiininiiiinnierie ettt ese st snenes 11
Cross Examination by Mr.Shepherd .........cccccoiiriinmiinnnineccenneereeee e 34
Redirect Examination by MI. FIOTES........ccceivereriniincnieninne e steensre s essesessessesresvesnenas 51
WILLIAM HENRY BURKE
Direct Examination by Mr. Shepherd ...........ccccovreniiniicnicieieeccerecent e 53
Cross Examination by Mr. Flores .......cccooecveveerencrienenenas Ferereeseere st n bt s s e ae b be b s s aenenee 72
Redirect Examination by Mr. Shepherd..........ocvviiinieiiiiniiiiiiiciiciccencenes 76
BOBBY RUSSELL, JR.
Direct Examination by Mr. Shepherd ..........ccooviceiiiiiiniciereecccrciccseeiceeereseaeraenes 79
Cross Examination by MI. FLOTES .....cccereviireiervennerniiiniccccrcrciri i esenennes 82
Redirect Examination by Mr. Shepherd...........cccoveiviinciinniiicccecccenas 87
CLOSING ARGUMENT BY MR. FLORES........ccceciiiiiiiiinn ettt 88
CLOSING ARGUMENT BY MR. SHEPHERD.......cccoesissemrmeesnsssessssmsssssssmsssssssssssessssssssssssssnssnsnns 95
REPLY ARGUMENT BY MR. FLORES ......oocccccvvvrsmeesssssssssssssssssssssesssssssssssssssssissenessesns 103
VERDICT ... e 11188 120
COMMITMENT ..ooouveviteeeeneert e eeevsssse s e s e eses et s s e see et s e ssnasasses s s saes e b ne s s st et benas 123
PLAINTIEF’S EXHIBIT NO. 1 oottt sasesese s ssessesssstes s bbb 125
PLAINTIFE’S EXHIBIT NO. 21eesooeeeeerseessesseecssseereesesssessesesoeeseessssssssssssssssssssssssssssssssesees 129

PLAINTIFF’S EXHIBIT NO. 3.ttt ssesa st ssiea 133



ORDER FOR EVALUATION (FILED MARCH 7, 2011)

ORDER OF COMMITMENT (I ILED NOVEMBER 1,2011)

CERTIFICATE OF COUNSEL

............................................................



STATE OF SOUTH CAROLINA )
COUNTY OF DORCHESTER )

IN THE MATTER OF THE CARE
AND TREATMENT OF BOBBY

IN THE COURT OF COMMON PLEAS

TRANSCRIPT OF RECORD
#: 2011-CP-18-00394

November 1, 2011
Dorchester ‘County Courthouse

"HONORABLE GEORGE C. JAMES, JR., PRESIDING JUDGE.

RUSSELL,
PLAINTIFF,
BEFORE:
APPEARANCES:

Lloyd Flores, Esquire
Assistant Attorney General

Andrew Shepherd, Esquire
Attorney for Bobby Russell, Jr.

TAKEN BY.MELISSA R. SINGLETARY
CERTIFIED VERBATIM REPORTER




7N

Case Called

Opening by Mr. Flores

Opening by Mr. Shepherd .
WITNESSES:

PEGGY WADMAN '

Examination by Mr. Flores-

Cross Examination by Mr. Shepherd

Redirect Examination by Mr. Flores

WILLIAM HENRY BURKE

‘Examination by Mr. Shephérd
" Cross Examination by Mr. Flores

Redirect Examination by Mr. Shepherd

BOBBY RUSSELL, JR.

Examination by Mr. Shepherd

Cross Examination by Mr. Flores
Redirect Examination by Mr. Shepherd

Closing Argument by Mi. Flores
Closing Argument bu Mr. Shepherd
Reply Argument by Mr. Flores

Verdict Reached

. Verdict Read

Certificate of Service.
INDEX

Plaintiff’s Exhibit Numbers 1 and Two
and Sentencing Sheets)

Plaintiff’s Exhibit Number 3 (Indictments)

PAGE

33
36

(Arrest Warrant

41

64
81

86
107
111

114
117
122

128
135
143

160
lel

165

53

51



N

10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

The care and treatment of Bobby Russell 33

OPENING STATEMENTS OF MR. FLORES:

Flores: Your Honor may it please the Court?

The Court: Yes.

Flores: Mr. Shepherd, Mr. Russell. Good afternoon
ladies and gentlemen. My name is Lloyd Flores. As 1
introduced myself to you earlier today, I'm employed
by the office of the Attorney General. This case is
aboup the protectionAof the citizens of Dorchester
county in the State of South Carolina. As Judge
James has indicated, this is a case brought under
the Sexually Violent Predator Act. We are here today
to answer one question. Is Bobby Russell a sexually
violent predator? That’s Mr. Russell, sitting next -
to Mr. Shepherd, his attorney. But what does that
mean? How is a person a sexually violent predator?
‘As the Judge stated, our legislature about thirteen
years ago, passed the.Sexually Violent Predator Act.
It did so with two thoughts in mind; one that there
exists, ‘within our state, certain individuals who
have mental abnormalities or personality disorders
that make them more likely to commit acts of sexuaiA
violence. And second, that theselindividuals need
treatment at a secure facility, because they are
extremely dangerous individuals to the public. The

State does contend that Mr. Russell is one of those
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‘The care and treatment of Bobby Russell 34
individuals. What I say during my opening statement
and my closing arguments, I may make mistakes in the
law and the judge, as he has stated so far, is the
judge-of'thé law. He knows the law and if I make a
mis-statement of that law, I\apélogize because

that’s a mistake, but whatever he says, is what the

law is. But my understanding of the Sexually Violent

Predatdr Act defines a person tQ be a sexually
violent predator in this way. That they one, have
beén committed, or‘i’m sorry, they have been
convicted of a crime which has been defined as a

crime of sexual violence or a sexually violent

offense and two, that the person suffers from a

mental abnormality or personality disorder that
makes them more likely to commit another act of
séxual violence if not confined for long term
controlled care and treatment. Sd, the State today
must prove to you that Mr. Russell, 6ne has been
convicted of a sexually violent offense and two,
suffers from a mental abnormality or pe;sonality
disorder that makes hiﬁ more likely to commit
another offense. In support of our case, the State
would contend that Mr. Russell has, in fact,

committed a sexually violent offense and has been

convicted for those acts. 1In fact, we would contend
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The care and. treatment of Bobby Russell 35

that he has been convicted of three, separate,
sexually violent offenses. Against, three separate,

child victims. We will contend that the evidence

- will show today that he was convicted of sexually

assaulting‘a four year old.girl, a two year old girl
and a five year old boy. That he pled guilty to
each of these crimes. Now, I won’t go into thg
details of these offenses at this time, but I must
tell‘you, the details of these crimes will come out
during testimony today, and these cases, by their
very nature céntain graphic, sometimes, things that
we wish that we didn’t have to speak about. So, I
want to advise you thaf you will hear things today
which you may not like to hear; Now, the second.
prong of the Sexually Violént Predator Act, as I
stated, is that Mr. Russell also has to have a
mental abnormality or personality disorder that
makes him mofe likely to commit acts of sexual
violence. Today, you will hear testimony from Dr.
Peggy Wadman who is seated here in the front row of
the courtroom. She is a psychiatrist. who was ordered
by the Court to conduct an evaluation into that very
question. Dées he have aimental abnormality or
persoﬁality disorder? And isAhe more likely to

commit acts of sexual violence? You will hear
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The care and treatment of Bobby Russell ' 36
today, and she will testify, that after evaluating
Mr. Russell, she did find that he does suffér from
Pedophilia and that he lacks a coﬁtrol over this
Pedophilia; such that he will commit other acts of
sexual violence. However, as the judge:will instruct
you and has instructed you, you don’t have io
believe one hundred percent of what-she says. Listen
to her'testimony, you will get to decide. Yéu
yourselves will get to decide whether or not Mr.
Russell does lack that contrql. Listen to the
detaiié, listen to the evidence as we-preseﬂt it.
Not just the evidence from the Staﬁe, but any
evidence that Mr. Shepherd and Mr. Russell might
place before you. We thank you, the Attorney Generai
thanks you for being here today. This is a very
difficult quesfion, these are not pleasant cases and
we thank you for your time and taking your
responsibility that our Constitution invests with
you in answering those questions.of fact. Thank you.

The Court: Mr. Shepherd any statement at this time?
Mr. Shephefd: Yes sir.

The Court: " Alright.

OPENING STATEMENT OF Mr. SHEPHERD:
Mr. Shepherd: Ladies and gentlemen, you heard the State.

What qualifies as a sexually violent predator under
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The care and treatment of Bobbv Russell 37
the act? Before we get into that, let’s take a good
look over here at Mr. Russell. He’s sitting over
there in his shackles and his prison garb. Sexually
Violent Predator statute is a civil commitment. It
is not a criminal trial, it is whether or not this
individual should be locked away for long term care
and treatment in a protected facility. The State is
saying that Mr. Russeli meets that criteria for two
reasons. One, he pled guilty to three counts. Two,
they have an expert who said he mafcheS'that
criteria. A psychological, psychiatric perspective.’
What our evidence is going to show you is that the
State, that now wants to put Mr. Russell into long
term care and treatment for a period indeterminate,
we have no idea when he’ll get out except for when
the physicians say they feel that he can be
released. So the same State that is now trying to
say that this is é dangerous, sexually violent
predator, is also the same State that came to Mr.
Russell when he faced a forty five year sentenceé or
more and said, We’ll let you out with three years
credit for time served, subject to some probationary
period, that you get treatment, out patient
treatment. That you are subject to certain criteria

that you cannot be around drugs, alcohol, minor
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The care and treatment of Bobby Russell 38

children. And what‘the State’s exper£ does not do is
the State’s expert doesn’t iook at those factors.
The factors of the probétion, the factors of what
would be some level of control éfter Mr. Russell was
released. He maxed out in March of 2011. @e pled
guilty in November 2010. Where is the disconnect
with the State to say that now he is a segually
violent predétor, he’ s got to be locked away for an
indefinite period of time when the State’s willing
to. come forwara and say Well, you’ve already served
this much time waiting on trial, now you caané
released, but as‘lohg as you’re subject to these
terms of probation; it’s okay. You’re not a danger
at that point. But that’s on the criminal side and
now we’re onkthe civil side. But that’s what our
evidence is going to show. Our evidence is going to
show that the: State’s expert and reliance on an
assessment done on Mr. Russell prior to his plea
deal. The State’s éxpert relied on a, on a, on an
asséssment that in numerous places found that Mr.
Russell was a iow to medium riék, low to nominal
risk. Using all different batteries of assessment.
It finds that Mr. Russell is a current high risk.
We’re going to put on testimony to explain why the

person that did that assessment felt that he was a
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The care and treatment of Bobby Russell 39
current high risk. And you’ll see, which is our goal
heie, that Mr. Russell’s probation, the terms of
supervision, the terms Qf out patient, mandatory
treatmeﬁt are enoﬁgh to protect us and to protect
society from anything that the State claims he is
going to go out and do. Your burden is going to be
beyond a reasonable doubt. As you listen to the
testimony, you got to listen, you gbt to think hard.
We’ve got a guy who the State said it’s okay if he

walks, he served his time waiting on trial. It’s

- okay if he walks subject to the terms of his

probation and then they come back on the civil
commitment side and say we can lock him away and we
should lock him away for an indeterminate périod of
time. They are going to argue, well it’s typically
the standard-length of time, but we don’t know. It’s
not measurable. We don’t have an actual sentence. So
here we have a guy,-sitting‘here who maxed out, who-
should be home, serving under the terms of hié
supervision, receiving the treatment that he was
ordered to take, the-terms of hié probétion and he’s
still sitting in jail, could be going on your
shouldérs, for involuntary commitment for treatment,
because now he is a sexually vioient predator.

Again, one that was freed when the State gave a plea
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deal to walk in just a couple of months. That’s the

stuff you’'re going to have to consider. You’ve got

to look for reasonable doubt. We’re going‘to go
through Dr. Wadman, her assessment and her obinion.
We're goingvto go through Dr. William Burke’s
assessment of Mr. Russell and as you listen to the
differences.of opinion,; they’re going to agree in
some places, they’re going to aisagree in some
places. But you’ve got to look at what these
experts, the professionalé have saia, dbes it raise
a reasonable doubt? That’s the State’s burden. This
is a case of reasonable doubt. You’re going to see
it. You’re going to feel it. You’re going to know
it. You’re'ndf going to feel comfortable with any
deciéion that you make in this’case; you’re always
going tqvlodk back and'say did I do the right thing?
But when you tear apartband look at these
assessments and you think about, the two positions
that the State’s now taking are has taken at this
point. There’s some reasonable doubt. We just ask
you to keep an open mind. Look past the prison garb,
look past the shackles. That man is no longer
serving a criminél.sentence; That’s what we-want yoﬁ
to see is that he’s still sitting there, He could

still be subject to being shackled under a civil
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commitment process. Please think long and hard and
thank you for your time.

Court: Alright, thank you: Mr. Flores you can
call your first witness..

Flores: Thank you Your Honor. The State would call
Dr. - Peggy Wédman.

Court: Alright, raise your right hand and state

your name please.

~Wadman: Dr. Peggy Wadman.

Court: - Do you swear the testimony that you will
give to this Court will be ﬁhe truth, the whole
truth and nothing but the truth, so help you God?

Wédman: I do.

Court: Alright, please have a seat. If you would
please ma’am have a seat and gi&e your full name to
the Court Reporter and spell your last nane.

Wadman: It’s Dr. Peggy Wadman. W-A-D-M-A-N.

DIRECT EXAMINATION OF DR. Wadman BY MR. FLORES:

Q:

>

Good afterncon Dr. Wadman.

Good afternoén.

Dr. Wadman, how are-you currently employed?

I am currently empioyed as the forensic medical
director fér the South>CarolinarDepartment of Mental
Health.

And what professional degrees do you currently

11
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possess?

I graduated with‘an undgrgraduate degree and then
went to medical school and did four years of medical’
school and when we gdt out, of about.to graduate, we
had to pick out a specialty, and I picked the
specialty of psychiatry.. And then I went through
four years as psychiatric residency in adult in
general and then I 'did one more year of forensic

fellowship and after that I took examinations, oral

and written examinations and board certified in

general psychiatry and also forensic psychiatry.
Doctor. you used a lot of tgrms there and sometimes I
don’t understand what they mean.:Whét is the study
of psycﬁiatry?

Psychiatry is the study of medicine and the brain

~and so where as a cardiclogist would be an expert in

heart, a urologist deals with anything pertaining to

the urinary tract, a psychiatrist actually practices

" medicine, so I actually prescribe.medication and T

do testing and order tests and labs.and what not and
I look at différent disorders of the brain and then
more specifically, to go into forensic psychiatry,
you look at ﬁatters that bertain to the brain and
the law. So the interface between psychiatrQI'and

the law. So some of the things that a forensic
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psychiatrist does is they might, somebody might be
charged with a crime and the forensic psychiatrist
would look to see if they were suffering from a
mental disorder when they committed the crime and
how that may havé played into the committing of that
crime and whatnot. So'and then there’s also
different situations like this, where we might
evaluate someone to see if we think that they meet
the qualifications for going into the sexual
predator program.

NoQ, you briefly described- -the board certification
process. Is that something that every psychiatrist
or psychologist might.be required to do?

If they want to be board certifiéd and anymore, most
hospitals and most states are going to requirements
for board certification, generally when the boards
are offered, about half of the people will take it,
pass the boards.

Doctor have'you previously been recognized and

testified as an expert witness in forensic

psychiatry aﬁd the Court’s of law in this state?
Yes I have.

On'approximately how mény occasions have you done
s507?

Probably more than a hundred times.

13
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The care and treatment of Bobby Russell 44

and have all of your, :out of all the times that
you' ve testified, have you always testified for the

State in these cases?:

"No, not always.

Your Honor at this time we would ask that Dr. Wadman
be recognized as an expert in the field of forensic

psychiatry.

The Court: "~ Any questions at this time?
Shepherd: No objections.

The Court: Alright, the witness is qualified as an

expert in-the field of forensic psychiatry. Ladies
and gentlemen, if I can have your attention in that

regard for just a few minutes. Typically, there are

two types of witnesses who testify. They are lay

witnesses and ‘there are expert witnesses. Typically
when a witness téstifies that witness can oﬁly
testify to what they saw or heard or smelled or
touched. Again, those are called lay witnesses.
Those folks, those kinds of witneséeé cannot give
opinions. There is an exception.in our rules of
Evidence where someone who is qualified by

education, training or experience in a particular

field, that type of witness can give opinions and

can give the reasons for those opinions. That does

-not mean, however, that you are bound by the opinion
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just because it comes from an expert. You are

required to evaluate and weigh this witnesses

testimony and give it the weight that you think it
deserves.

Doctor, how did you become involved in this specific
cése?

I received an order by the court to conduct an

. examination and so every county, the judge, they’1ll

have, they’1ll have what'’s called a probably cause
hearing to see if there’s cause to believe that the
person might be a sexual predator and then they’re
evaluated by a psychiatrist who’s appointed by the_
court. So, I you know like in some cases where I
might be hired by either side énd in this case I'm a
neutral party, appointed by the court.

Doctor, what type of evaluation didAyou conduct of
Mr. Russell for this case?

I conducted a forensic evaluation that consisted of

meeting with him personally to do an extended

: interview; also looking over all the légal documents

related to the case so those would be the arrest
warrants, the indictments, victim’s statements,
statements or basically examinations by the doctors
who egamined the cﬁildren and in this case, we look

at his medical records and also any psychiatric

15
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records that he might have. His prison records; he
was in prison a very short time, so there weren’t

very many of those, so but I would look at those and

.any other testing that was done by any other

consultants.

Were you paild to conduct this evaluation?

No I was not.

And as part of that evaluation you just mentioﬂed
that you sat down and interviewed Mr. Russell. Would
you identify Mr. Russell?

Yes, he’s sitting with his attorney at that table. .

Flores: Your Honor we would just ask the record

reflect that Dr. Wadman identified Mr. Russell.

Q:

Doctor, when you were asked to conduct an evaluation
in this type of case, what is it that you do
spécifically? What is your protocol?

My protocol is to first review all of the available
records that I have and then I meet with the
respondent and evaluate them, and talk to them.
Sometimes I order more testing, sometimes if
testing’s already been done that’s available, I’'11l

review that. I’11 just look through and make sure

that they meet the c¢riteria or that they have the,

the legal convictions, which he did have three

convictions for lewd act on a minor. And then form
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an opinion and write a report.

Doctor, as part of this evaluation, how many
occasions did you have a chance to sit down and
speak with Mr. Russell?

I spoke with him onertime. I met with him on March
25, 2011.

In addition to meeting with Mr. Russell, what was
the type -.0of information that you received to conduct
your evaluation for this caseé

Well, I, I received his, ali of the‘legal doguments,
which would include the arrest-warrants, the
victims’ statements,.stateﬁents from the parents,
medical exams of the children,‘I look, received a
report from the Dr. William Burke who had done a lot
of testiﬁg on Mr. Russell before he was actually
convicted of the crimes. And did some assessments of
my own.

Is this the type of information that is typically
and reésonably relied upon by other experts in your
field?

Yes, it is.

At the time you conducted your interview and
evaluation,_wés there any information you could not
obtain?

No, not at that time.

17
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And did you éonsider and rely on all of this
information you lisfed for the jury just a moment
ago and upon your interview with Mr. Russell in
rendering an opinion in this matter?

Yes, I did.

Doctior, why did you rely on information regarding

‘Mr. Russell’s criminal history in reaching your

opinion?

Well, a person’s past is probably the best predicto£
of what somebody wili do inithe future. They call
that the single, most powerful predictor. If a
person:has committed sexual offeﬂses in the past,
then he’s more likely to commit sexual offenses in
the future. And also to 'see if there was just
general criminality, general anti-social behavior,
any'crimes of violence in his past, anything like
that.

Now, you’ve already testified that Mr. Russell had

been convicted of three counts of committing a lewd

~act on a minor. Are these offenses, to which Mr.

Russell has convictions, are they listed as sexually
violent offenses?
Yes, they are.

If T may approach the witness Your Honor?

The Court: Yes sir.
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I'm going to hand you what’s been marked as
Plainfiff’s exhibit number 3.

Yes.

I'm going to ask you to just'review that for a
moment. Doctor, can you describe what those
documents are? |

This is an indictment for lewd act for committing or
attempting a iewd act on a child under sixteen. This
was dated, this was on or about November 27, 2008.
It involved a four year old girl and this is the
sentenéing sheet ‘that goes.with that.

And how do yoﬁ know that those are, in fact, true
copies?

They have the stamp and they’re certified.
Doctor,vas part of your evaluation, did you learn
the details underlying this particular offense?

Yes, I did.

And could you relay, could you tell the jury what

happened in this offense, in this particular

offense?

This particular offense involved a four year Qld
child that iived next door to Mr. Russell. The
recérds indicated that some time between two a-.m.
and three thirty a.m. on November 2, 2008, he

entered the home of his neighbor and sexually

19
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assaultéd'the four year old girl by performing oral

- sex on her and placing his penis against her vaginal

and/or her anai area. The victim told her mother
that Mr. Russell had woken her by placing his hand
over her mouth and the records documented that he .

t

then touched her vaginal area with his hand and his

mouth and exposed himself to her, by placing his

penis on her .vagina. She told her mother that she
told him no several times and he kept déing it until
she started crying and then he left her room. Once
he left the room, there afe various accounté that
were given by Mr. Russéll. He basically said thaf he
was discovered in the house and he told the child’s

father that he was just there to apologize to him

‘for an incident that happened a few days earlier; it

was somewhere around two thirty in the morning. And

the victim’s father made him leave the house and in

"the meantime, the little girl was crying and told

her mother that he had molested her. They were there
in the house étill and they heard a souﬁd coming
from the girl’s bedroom and the father went iﬁto the
girl’s bedroom and saw Mr. Russell coming back
through the bedroom window after he’d already been
escorted out of the house and tﬁe victim’s father,

of course when he approached Mr. Russell, went
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outside in the yard and shoved him out the gate of
the property and watched him go home.
Q: Now Doctor, according to the sentencing sheets, did

Mr. Russell go to trial on this charge?

A: He was, he actually took a plea bargain is my

understanding. He was originally charged with
criminal sexual conduct with a minor and burglary
first degree and he pled to lewd act.

Q: At this time, Your Honor, we would move, the State,
the Plaintiff’s exhibit 3 into evidence.

The Court: Any objection?

Mr. Shepherd: No sir.

The Court: Alright;

(Plaintiff’s Exhibit Number 3 was put into evidence)

Q: If IAmay approach again Your Honor? Doctor Wadman,
I'm going to hand you what’s been marked Plaintiff’s
exhibits 1 and 2 and ask that you review these.

A: Okay, these, these are sentencing sheets, okay these
are, these are arrest warrants, sentenciﬁg sheets
and indictments for two, two more victims. The first
set occurred in November 2008. These occurred in May
of 2009. One was a two year old girl and one was a
five year old boy.

Q: And is there any notation to indicated the

authenticity of these documents?
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Yes, they’re certified copies.

Doctor, would you please describe for the jury the
details underlying these specific acts?

Okay, regarding the situation with these, Mr.
Russell was out on bond. He wés out of jail on bénd.
He was wearing an ankle bracelet and he was supposed
to be living with his uncle and he had a curfew to
follow. Apparently, he had some type of falling out
with his uncle and over the curfew, he wasn’t making
the cﬁrfew or coming in on time and he was either,
either left ﬁhe house or was kicked out of the house
and he eventually ended up living with fhé, the
parents or at least the mother and the boyfriend of
these children here. So, he‘moved‘into their house
with an ankle bracelet and he.had already been
released on bond for the pending charge of criminal

sexual conduct with a minor. And shortly after he

‘was there at the house, it was discovered that the

little girl told her mother, after the mother had
found éhild pornography on her computer and, and
became very conce#ned; because the mom told.police
that it wasn’t hers and it didn’t belong to hér
boyfriend. And so, she asked her daughter had
anyOné been doing qnythiﬁg‘to her. The daughter said

that Mr. Russell had been digitally, not in the




10

11

12

- 13

14

15

16
17
18
19
20
21
22
23
24

25

The care and treatment qf Bobby- Russell 53

. words of the two:-year old, but basically digitally

penetréted her vagina and then the little boy aléo
said that he had.fondled him on at least one
occasion and the mother called the police and
subsequently there was an investigation and the
children were taken to the special children services
where they conduct the interview and the examination
and he was arrested. I belieVe the original charge |
was, one of the original charges was qfiminal sexual
conduct with a child. He ended up pleading guilty to
two counts of lewd act. One'for the two year old and

one for the five year old.

"Q: Your Honor at this time we’d offer Plaintiff’s
exhibits 1 and 2 into evidence.

Mr. Shepherd: No objection.

The Court: Alright.

(Plaintiff’s One and Two were marked)

0:

If I may approacﬁ? Doctor, what is significant
about these offenses with regard to your opinion?
Well, whaf_was concerning about Mr. Russell and his
behavior, there are>sex offénders who certainly
score higher on the risk assessment similar to mine,
but what was significant about Mr. Russell was that
incredible level of impulseitivity and inability to

contfol his behavior. The fact.that he wduld molest
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a little four year old girl and then the father
confrbnting Hlm in the house'and kicked him out of

the house and then going into the child’s bedroom

and finding him coming back through the window. That

‘shows a real level of impulseitivity and inability

to control hié beha#ior. Then he got out on bond and
had an ankle bracelet and moves into the home of a
couple who have two small children and then molests

those two children. And so, the, the lack of

judgment, the lack of ability to Séy no to his

impulses}ano to even understand how really crazy

that is. To be out of jail on a bond with an ankle

bracelet and move into the house with two young
children. there and then also molesﬁ those two
children. So I just think, given that and plus the

fact that the other risk factors, he has risk

factors of substance use and abuse makes him likely

to sexually re-offend. That’s what we’re looking at,

somebody who is likely to sexually‘re—offend.

"I want to talk to ydﬁ a little bit about risk

factors you just mentioned. What are risk factors?
Risk factors are just different things that make a

person more likely or less likely to do something.

‘S0, in other words, what we do in this business is

we have different assessments that we use to
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determine how many risk factors does this person
have. So in his case, risk factors for,sekual
offenders would be how many sexloffenses have they
been convicted of in the past.{You know, the more,
the more they’vé been convicted, the highef risk
they would be in that sense. The literature,
scientific literature, when we study things like
this shows if somebody mplests a male child they’re
at higher risk; if the child was unrelated to them,
they’re at higher risk; if, if, if any of the
children were sfrangefs, they’re higher risk. None
of his were strangers.. If they have prior non sexual
violence convictions they’re higher risk; if they
never lived in a committed relationship with a, you
know, a woman or man or whateve;, a loving
relationship for two years, less than two years or
never, that’s a higher risk. Mr. Russell’s never
been married. He’s never lived with a woman
continuously in over two consecutive years. The
literature shows that that makes him a higher risk.
The younger somebody is when they sexually re-offend
the higher fisk,they are. So those are'the types of
tﬂings that we look at.

Doctor, as you were describing the information you

relied on in rendering your opinion in this matter,
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the police reports, the documents which you’ve just
deScribed, you also mention an assessment or
assessments that were done. Was there an assessment
that you conducted specifically?

Yes. I, I code something called the Static 99
fevised and what that is, ‘and agéin, in this field
of sexual offender research, they come up with
different instruments to §ée how much of a risk is
this person to re-offend. They’d pull out their own
assessment, their own actual assessment and they’d
start asking you questions and they’ll say have you
ever, do you smoke? Havé you ever been a smoker?
Have you ever had cancer? Has anyone in your family
ever had cancer? Do you drink accessibly? You know,
how many medications are you on and the more you
answer yes to those, yoﬁ‘know, if you answer yes I'm
a smoker, my family smokes, I grew up in a .smokey
household, you know, I drank a fifth a week, you
know, I, you know, I don’t e#ercise, all these,

they’re going to go well, yeah, maybe we can insure

‘you, but it’s going to cost you an arm and a leg

right? Because you’re alhigh risk, y0u’re a higher
risk for the insurance company. That’s the same
thing that we do with sex offenders. The ‘higher they

score on these instruments,. the higher risk that we
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think that they are.

And you scored one of these assessments for Mr.
Russell?

Yes, I did.

Okay, what did that assessment fell you?

The assessment told me that he is in.the moderate
high risk category. He’s not he highest, he’s not
the highest risk category, but this is just one of

the things that we look at. A lot of the people that

-we commit to the program will score very, .very high

on these instruments. He scored moderately high. But

as I said before, this is just one part of the

. assessment. What concerned me so much about Mr.

Russell was the, the risk taking and the high level
impulseit;vity and lack of judgment thaf he showed.
Not just in committing his first sex offense that we
know about, but the two that followed and so based

on that, that was the most concern for me.

Doctor, I recall you stating in your testimony that .

you relied upon another evaluation and some
assessments or tests that were conducted by Dr.

William Burke.

Yes, I did.

Why did you, why did you rely on those particular

tests and that evaluation?
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On Dr. Burke’s evaluation?

Yes, |

Well. Dr. Burke did something called a PPG. That’s
a test, that’s a little more evasiﬁé. Whar itvdoeé

is.they hook up a gauge, it’s called a strain éauge
to a man’s penis and there are other tracers; they

trace their respiratory rate and ‘there’s somethihg

in the s€ed that tells whether they’re trying to

- suppress an erection and then basically, they show

them and the person sees and hears images of

children('édults, males, females, you know, some
corrosive, some just normél and they kind of measure
their sexual response to those. And the reason that
I thought that Dr. Burke’s report was signifrcant,
even though he had only given it to, in draft form,
what I noticed first was that at the top of the

assessment it said this is a draft. You know, it

~wasn’t a final copy, so I actually called him on May

6™, 2011 and went through the report with,him,,

because I wanted to clarify what were his final

conclusions versus just what were the preliminary
findings that he had and one of the things that

struck me in his evaluation on the PPG, was that the

-highest, the highest ‘sexual arousal Mr. Russell had

was to a female child in the persuasive. Meaning
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it’s not necessarily voluntarily persuasive, you
know, just normal voluntary and persuasive and then
coercive, it gets more violent. But that was his
highest level of response. He also responded to
adult females and teenage females, which is normal.
Doctor, was there any other information upon which
you relied in rendering your opinion in this matter?
No, YOu-know, other than the information in Dr.
Burke’s report. He found, Dr; Burke found the same
thing that I found in the interview, is you know,
one df the things, one of the tests showed that he
had a high level of_inatfention and impulseitivity
and that clearly came across in the interview and it
clearly came across in his recorded history,
especially the history of the crimes.

Doctor, based on your examination of Mr. Russell,
the review of his records, all these factors,that
we’'ve been discussing over these last few moments,
did you render an opinion to a reasonable degree of
medical certainty as to whether Mr. Russell has a
mental abnormaiity or personality disorder?

Yes I did. |

And what was that opinion?

I diagnosed him with pedophilia and non exclusive

type. The reason I did that is because he’s also had

29



10
11
12
13
14

15

16

17
18
19
20
21
22
23
24

25

SO PO A

The care and treatment of Bobby Russell = 60

sexual relationships with adult females. That in
itself is not unusual. Most people who do molest
children,'they don’t necessarily just prefer
children, they héve relationships with adults and
also they can have deviant sexual arousal to

‘

children. I also diagnosed him with polysubstance

-dependants alcohol and cocaine, also a history of

[

ecstasy abuse. He reported that he use to abuse
ecstasy almost every weekend for a three or four

year:period. The same with cocaine and he also had a

i

. history of a head injury, which was concerning to

me.

Doctor, can pedophilia be treated?

Yes, it can.

Is it a life long ‘condition?

Yes, if somebody has pedophilia, it’s life long.
There’s no cure for it, but there is treatment.
It’s someone like alcoholism, someone who is an
alcoholic or alcohol‘dependant, they never really
get over that. They’ll always be susceptible to it,
but they‘cén live a life of sobriety. Most
pedophiles actually don’t offend égainst children.“
They live with it, they control it, they can control -
it, but a lot of times they have to learn in

treatment how to control it.
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Now, Doctor, you’ve mentioned that Mr. Russell has a
history of drug and alcohol abuse. Did drugs and
alcohol play a role in his committing the offenses
that he did?

He told me that he had not used alcohol or drugs for
the two years brior to his arrest. The.father of one
of the victims, the night that he broke into the,
into the home and molested the four year old said
that he was drunk. So, you know, based on what Mr.
Russell told me, he did this sober. Based on what
the father of one of the victim’s said, he.was at
least intoxicated onAthe one child. But there’s no
indication he was intoxicated when he committed the
acts against the other. two children.

Doctor, at this time, do ydu have an opinion as to a
reasonable degree of medical certainty as to whether
Mr. Russell’s pedophilia effects his emotional or
vélitional capacity so that he is pre disposéd to
commit future, sexually violent offenses?

Yes, I do.

And what is that opinion?

I believe he is pre disposed.

And why is that?

Just based on his history, and his risk factors and

the behavior that he’s already exhibited and
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. especially the behavior that he exhibited when he

was out of jail on bond with an ankle bracelet on.
Doctor, do you have an-opinion to a reasonable
degree of mediéal certainty as to whether Mr.
Russell has the prbpensity to be‘dangeroﬁs and
commit future sexual violent offenses?

Yes, I beliéve that he does have that propensity.

Doctor, do you have an opinion to a reasonable

degree of medical certainty as to whether Mr.

Russell’s propensity to commit future sexually

violent offenses is of such a degree that it poses a

menace to the health and safety of others?

Yes, I do. I believe if does.

Doctér, do you have an opinibn to a reasonable:
degree of medical certainty as to whefher Mr.
Russell has serious difficulty in controlling his
behavior and his propensity is-té be dangerous?
Yes, I think that he does have serious difficulty
controlling his behavior.

Doctor, do you héve an opinion to a reasonable
degree of medical certéinty as to Qhether Mr.
Russell’s Pedbphilia:makes him likely to engage in
acts of sexually violence if he is not confined in a
secure facility‘for loné term control, care and

treatment?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q:

The care and treatment of Bobby Russell 63

~Yes, I do think he has the propensity towards that .

And Doctor, at this time do you have an opinion as
to a reasonable degree of medical certainty as to
whether Mr. Russell meets the legal criteria to be
found to be a sexually violent predator?

Yes, I believé that he meets the legél criteria.
Doctor, if the jury were to find Mr. Russell to be a
sexually violen£ predator, and commit him, would he
be offered treatment for his Pedophilia?

Yes, he would. He would go to a treatment program
that’s opefated by the South Carolina Department of

Mental Health. It is, the program is separate from

the prison system, but it is located within' the

fence éf the Broad River Road Correcticnal
Institution. Its employees though and security are
through the ﬁepartment of Mental Health and Office
of Public Safety. And then they go into the program
for treatment and once a year they have a review to
see whether their condition is so changed that
they’re considered to be safe to be at large.

Beg the Court’s indulgence.

The Court: - Alright.

Q:

Doctor, that’s all the questions I have for you at
this time. Please answer any questions that Mr.

Shepherd might have for you.
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The Court: Alright Mr. Shepherd.

CROSS EXAMINATION OF DR. WADMAN BY MR. SHEPHERD:

Q:

Hi Doctor Wadman. Now Dr. Wadman, you said that you

. did meet with Bobby Russell as part of your

evaluation? ‘
Yes, I did.
Okay. You met with him for a total of about two

hours?

I believe it was two hours, yes.

.And you reviewed evidence provided to you by whom?

By, -well the package comes from our- Paralegal. I
don’t know éxactiy where she éompiles that from, but
it has all of his police documents so it wouid have
come from Dorchester County police. I can tell you,
from the Department of Corrections.

Uh-huh.

Copies of his records there, copies from the
children’s services and Palmetto Health.

Okay, was there any effort on your part to obtain
information from say, Mr. Russell’s family or
defense attorneys?

Yes. I actually interviewed some othe; over the
telephone and”I got some information from his,.from
his criminal attorrey.

Okay, did any of the information from Mr. Urekbo’s
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office make it into your report?
Yes it did. It, what they sent me was a copy of a
report from, they sent me a copy of Dr. Burke’s
report.
Uh-huh.
They sent me a copy of some prescriptions for
medications. They sent me a copy of the report from
SLED, a lab report. |
Uh-huh, did you thain any evidence that might
suggest that no‘DNA-was found on, -Mr. Russell’s DNA
was never found on the first child iﬁ your report?

They sent some type of lab report from SLED, but I

didn’t really look at it too closely, because he had

already confessed to that crime.

Did you receive any information-to indicate that Mr.
Russell’s were never found on that window that he
was allegedly pushed out §f?

Let me look through this real quick. No, I don't

see that.

*Okay and did you receive any information regarding

Mr. Russell having taken a-polygraph test with
regards to the ailegations that were against him to
which he ultimately pled?

He’s mentioned that he had taken a polygraph

examination, but I do not have the results from
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that.

Okay; if the polygraph came back in his favof, would
that have effected your report'to some degree?
Again,lthe fact that polygraphs-Ikdon’t thiﬁk are
admissible in criminal court, I guess}'I don’t know,
I don’t know the rules of the law on‘that, but the
fact that he confeséed to the crime and pleaded
guilty to it, I weighed that more heavily. |
Okay. Did you reéeive any reports regarding child
pornogréphy on the CémpUtér that wpuld verify that
the child.pornography was on thevdbmputer éeveral
months before Mr. Russell ever lived in that home,
with those two children?

I didn’t receive any reports on the status of the
porncgraphy.

Okay;.When you conducted the Static‘99, you found
that Mr. Russell‘was in the moderate to high
category, correct?

Yes.

Okay, can you explain to us how your Static 99
differs from that pf Dr. Burke on who’sireport you
did rely on?

Well, when I spdke with Dr. Burke and we actﬁally
briefly discussed that, he acknowledged at that time

on the phone I believe that he, he wasn’t aware of
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his relationéhip status and again, Dr. Burke’s
report was just a draft. You knéw, it wasn’t, it
wasn’t his final copy. So I think at that point he
hadn’t gone through the records or verified whether
he had in fact, had the two year plus relationship,
which he had not. So I think that was where our
scores differ.

Okay. Alright, did you take into account any dynamic
factors like the effect of treatment and supervision
with regards to the Static 997

He hadn’t had any treatment.

Did you offer any opinions as to how his score might
be effected through treatment and proper
supervision?

No, one of the things, you know, on his senﬁencing
sheet it did say that, you know, he had been on

probation for five.years, he couldn’t have any

" contact with children. You know, it went through a

number of things that he would have to meet before

he could get out of or he could be released on

probation and I certainly look at that. I thihk it’s

a good, you know, it does something that can work in
somebody’s favor, but the reason it didn’t work in
his is because he was released on bond for his first

offense against a child and he promptly broke the
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condition of his bond aﬁd moved into a house with
two ydung children in it and then sexually offended
against those two children. So, it really wouldn’t
matter that he were ouﬁ on‘probation or out on bond,
because he already proved, at least to me, that he
couldn’t be trusted to maintain those conditions of
probation.

And your basing that solely off the fact that he
pled guilty?

Yes.

Okay. Alright, not'on»ény‘incidents of the child
pornography, not being on the computer when he was,
or being on the coméuter before he ever lived in the
house?

Well, I actually I, 'let me re-state that. I base it

not just on the fact that he pleaded guilty, but

"also on the statements of the children, of three

différent children; a two year old, a fivejyear old
and a four year old to trained interviewers of
children who>have been molested and the children, I
read through those interviews and they, they all
maintained in their owﬁ words, as only young
children.can do, that.he moiested them. So, based on
all of that I believe that he did molest the -

children.

!
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Do you have any thoughts with regards to the other
battery of tests performed by Dr. Burke fhat-placed
him in the low nominal risk category for violent
recidivism?

I remember that he was in the highest risk category
when they scored them all together; that’s all I
remember. But again, I don’t know how Dr. Burke
scores those, but I understand that he’s here and
will probably be able to answer those questions for
you.

Well, Dr. Wadman, you relied on that for your
report.

No, I relied, whaf I, what I said was I, I looked at
his PPG results, a lot of times I look at the PPG.
When he says that, he said that the, that combining
all of the tests that, which Dr. Burke says and
again, this is his report, hé then places him a; a
high current risk priority for sexual violent
recidivism. I'm reading that right here. Places him
as a high risk priority.

After a combination of all tests, correct?

Yeah.

Did all of those tests find him in a low to medium
or low to nominal?

You know, again, I did not cite those in my report.
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I would have to go back through his report.

Okay.

He can certainly, you know, talk about that.

Okay. Did you make an reference in your réport to
.Dr. Burke’s»finding“that Bobby Russell does not show
an interest in sadistic behavior?

I doubt, where did you find that? I don’t see it.
I can reference you to, it would be page eight.
Page eight? |
Flores: Which report is Mr. Shepherd referring to?
Shepherd: Dr .Burke’s.
Flores: Dr; Burke’s. Okay.

Again, where is that?

May I approach the witness Your Honor?
Court: Yes.

Dr. Wadman, I’ﬁ geing to show you this. That is
respondent’s Two. |
‘This is South Eéstern Asseséments, Inc. This is-a
report by Dr. Burke.

Okay.

It says draft.

‘Okay, is that thé report that you relied upon?
That’s the report that I got the PPG from, the
results from, yes.

Okay, did you look at any other information in that
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report?

I looked at it, but .I don’t use these assessments
and so, you know, I'm sure Dr. Bﬁrke will be able to
explain them to you.

Dr. Wadmah why would you not use assessments?

I don’f use these particular assessments.

What assessment did you use?

I use the Static 99 R.

And that’s it?

Yes and we use the PPG and I looked at his PPG

results.

Okay_and again I'm going to reference you to page
nine of, actually it would be faxed page nine. It
would be under issues to be addressed of the Able
Screen Assessment.

Okay.

Okay. Does that refresh your memory with regards to
whether or not Dr. Burke stated that he does not
show an interest in sadistic behavior?

Yes, it says that here, but again, just to let you

‘’know, that I did not go over this specifically with

him. We don’t use the Able NR at cur forensic

evaluation service and so this is a draft report.

- There were many errors in this report and when I

went over them on the phone with Dr. Burke, he
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clarified for me whaf I was interested'in here about
the PPG and the end where it said that he does have
sexual arousal: So you’ll have, siﬁce it’'s a draff
réport, and T never received a cépy of the final'
report, Dr. Burke would have to be the one to
clarify whether.that’s‘a true statement or a mis-
statement.

I'm just asking you if you looked at that?

No, beéause we‘don;t usé £he Ablé.

Okay, did you look to Dr. Burke’s finding that
stated that Mr. Russell does not appear to have
persistent sexual attraction to children?

YeS, that was and I believe in that conclusion, I
asked him'about théf and he éaid that the next
sentence sayé that Mr. Russell failed to demonstrate
significant sexual arousal and Df. Burke told me on
the phone that that was a mis—statement, because
again, this was a draft report and he had not gbne
through it and issue his .final report. So basiéally
said that he did demonstrate significant sexual
arousal. -

Dr. Wadman, Dr. Buiké states in his report, that you
relied uporni in preparing your report, he states,
page ten, Bobby Russell does not appear to have a -

persistent, sexual attraction to children. Did you
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review that?
Yes I did.
Okay.
And I spoke with Dr. Burke abouf his repdrt and he
said that he had made several errors in his report
and this was not a final report. This was a draft
réport and so you would need to speak witﬁ him about

his report and whether that’s a true statement on

his part or not. I do not know, because this is only

a draft report.

So the only asséssment that you conducted on Bobby
Russell was the Static 99?

The only-one I specifically conducted myself, yes.
What other assessﬁents were conducted?

The PPG report conducted by Dr.‘Burke, which we
would héve done in our. own lab, Dr. Burke did his

and showed that was sexually attracted to female

children.

Well, Dr. Wadman, why would you not have done your

own PPG?

We many times send our respondents down to Dr. Burke
for him to do them. So, we actually have a contract
with Dr. Burke to do our own PPGs and so there would

be no reason for him to do two PPGs. He’'d already

done a PPG.
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Dr. Wadman, with a-man’s life on the line, you don’t
see there’s ény reason for yéu to have anotherIPPG
done? ‘

No, because what they find is if you do serial PPGs,

if you do them too close together, you can actually

get different results because they can learn the

_test. So, in other words, you can’t, you can’t just

keep repeating the test. You do the test, you get
the resultsAthat you get, then you score them.
Well, Dr. Wadman, what’'s too close in time?

Well we, you knéw, we don’t, he had already had the
PPG; it showed‘what it showed and

When did he do the PPG? |

Well I don’t know exactly because he said that
théne’s a note by the date that says it’s an error,

so I don’t know when he did the PPG.

Before I believe you stated it was 2009, correct?

Let me lbok én the report. Yeah, I said I reviewed
the report and it was. June 26, 2009.

So in two years time if.wduld have been too soon to
do énother PPG to déterﬁine whethér or not this man
should bé locked up pétentially for the rest of his
life? | |

Well, he’s not‘going.tovbe locked up fér‘the rest of

his life and what I’m recommending, you know, this
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is what I'm recommending and that based on his, the
crimes that he pled guilty to, verified by the
statements of little children, that he needs
treatment. He has not had any treatmenf. He denied
that he did any of this to them. That he came up
with different stories, you knéw. I read,-I read the
account that he gave to police. It differed
significantly from what he told me. He’s given
different accounts. I believe that he neeas
treatment; once a year they come up for a review and
when they, when their condition is so changed that
they are safe to be at large, then they are released
from the program. This is not a life sentence. This
is a yearly, an annual review that they get and he’s
alréady shown that he can’t be trusted to comply
with terms of his bond. I don’t see why we would
think that he could be trusted to comply with térms
of hié probation.

Okay. Is it your opinion that pursuant to the terms
of his probation that he successfully complete Dr.
Burke's treatmenf program? Is it your position that
he cannot get the same treétment with Dr. Burke that
he would reéeive at fhe Department of Mental Health?
I have never been to br. Burke’s treatment. I

understand that it’s very good. Dr. Burke is very
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well respected in his field. Like I said, we
contract with him to do our PPGs. I’ve talked to him
on the phone at times about different cases; so I |
have no doubt that he could get good treatment from
Dr. Burke. The problem is is that he didn’t comply

with the terms of his, when he was out on bond. He

-had an ankle bracelet on and he was still out

selling drugs, driving around with criminals, by his
owﬁ admission, out éelling drugs, driving a known
criminal around in a car, not complying with the
terms of his curfew and mdlesting two more children.
So I don’t see how'it"Would‘benefit the community by
taking that chance and that’s what I'm saying. I

don’t think it’s worth the chance that we would be

A'taking were we to release him. I think that he needs

in patient treatment, not out‘patient.

How many hours of in patient treatment does a
typiéal inmate or civilly committed individual
receive?

It depends on whether, it depends on their level,
their status level in the program. Some of the
reSidents, oﬁce they’ve shown that they can be
trustéd to follow the rules and participate in all
of the activities, do their assignments and What

not, they’re actually, they go to a program over in
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another building, another separate area. They go
over there twice a week all day.

Okay. Dr. Wadman, you said you relied upon the PPG,
correct? Done by Dr. Burke?
I, it was one part of the, one part of the

information that I looked at.

'So you relied upon Dr. Burke’s PPG in reaching your

determination?

His one part of the information, yes.

Alright. Can you.tell me what the highest levels
were on that PPG?

The highest levels of what?

What did he show thelmost response to?

He showed the highest response to female»ckildren.
Dr.‘Wadman, didn’t he show that just to-one?

It’s a stimulant, what’s called a stimulate.
Uh-huh.

And that was the highest response that he showed.
Okay.

What they measure, what they do is they measure
different sets and so they’1ll have, you know, it
will be a scene and the child talking and what not
and then they’ll measure their responée to that. It

was the, his highest one was to the child, female

persuasive.
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B 1 0: Okay, what were the next four highest results?
<~' 2 A. He, to the adult female, persuaéive and then to the
3 adult female cqerciQe, that would have been more
4 . like the violent type, not violent, basically
5 coercing someone into doing something they don’t
6 . " want. And then the last one was to the adolescent
7 female persuasive. So
8 Q: Which trial was that Dr. Wadman?
9 A: That would have been, you-asked me for thé highest
10 ones, so that would have been the fifth one up from
11 the bottom.
12 Q: Okay, Dr. Wadman
13 A: That, that, that again, like I said before, it’s
: <:; 14 , normal, it’s considered normal for a male to be, so
15 | .A have sexual arousal to both adult and even
16 adolescent females on the PPG. So the deviant
17 - arousal he had.was to the child female, coercive or
18 persuasive and that was the'highest one that he
19 ‘had.
20 Q: Okéy. Now aid you also léok,at Dr. Burke’s report
21 where he stated that Mr. Russell does not appear to
22 ' have chronic sexual interesfs‘and deviant sexual
23 v ~ stimuliz, |
24 | Mr. Flores: What page? What page is that on?
25 Mr..Shephérd: That would be pdge, thaf would be faxed
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page twelve.

And again, I just waﬁt to say this again, that I
spoke with Dr. Burke about his report. He told me it
was only a draft and he hadn’t finished it and he
did say that he had made, that this was ﬁot, you
know, these were not necessarily his conclusions. He
did say that, his report here for instance séys that
Mr. Russell failed to demonstrate significant sexual
arousal to>multiple stimulus sets and when I talked
to Dr. Burke he said no, that’s an error. He did
demonstrate significant arousal. So, with Dr. Burke
being here and he would be the one to be able to
tell you what were the final conclusions of his
report.

Okay, alright and Dr. Wadman, again, you met with
Bobby Russell for two hours and you only conducted
the Static 99, correct?

Well, again, that’s one paft of my, it’s just one,
it’s one part of the evaluation. It’s the entirety
of the information. It’s looking at all the legal
records, looking at the victim’s statements, looking
at the victim evaluations by the interviewefs,
looking at the witness reports, talking to him, it’s
all of that put together.

You counted against Bobby because he denied having
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committed the crimes correct? '

No.

You didn’t find that his denial of having done it
was a.higher risk category?

No, almost évérybody I evaluate denies that they did
what they had done.

And in this particular instance, ydu did not go and
look for-any of the evidence or any other supporting
documentation that would have supported the finding
that he did not, in deed, commit. these crimes?

Well, he’s not my rolé in this to be a police
investigator. My role is to look at the information
as given to me and the test that I-qonduct and the

interview with, with the respondent and to come to

"reach some type of opinion, which is what I did.

Now, I, I did look at thg children’s statements, the
parents statements, I did look at their interviews
with the forensic interviewer, the child forensic
interviewer and see, you know, what they said. And
all of the children :said that they were molested by
Mr. Russell. It’s very rafe that somebody in this
position comes in and tells me exactly what they did
with a chiid. By the time they get to me, they don’t
want tb,go into the program and so¢ probably most of

them say that they didn’t do it. That’s not
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unusual.
Q: So, any evidence that may have existed to support

any inference that he did not actually do it you
didn’t see it?

A: Well, all of that would have been presented or
should have been presented at the criminal case of
his. This is a civil commitment process; this isn’t
a criminal trial. You know, he basically pled
guilty to three counts of lewd act on a minor. If he
didn’t, if he didn’t commit those crimes, then that

should have been taken up at that time by his

attorney.
Q: Okay, no further questions.

The Court: Re-direct?

Mr. Flores: Just one question Your Honor. It will be
just one question Your Honor.

The Court: Okay.

RE-DIRECT EXAMINATION OF DR. WADMAN BY MR. FLORES:

Q: Mr. Shepherd alluded to Dr. Burke’s report in a
statement that said Mr. Russell did not show any
sadistic sexual deviancy. Is it common for
pedophiles to have sadistic fantasies as well?

A: It just depends on, that would depend. You know,
what I’ve found with the pedophiles that I have

evaluated and treated is that most of them are not
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sadistic; they don’ t have to be, because it's very
easy to coerce a child into sexual activity. They
are vefy'impressionable, they’ re very trusting, they
you know, frightened into‘not telling. So, there’s

really not a lot of sadistic, you know, most of them

are not.
Q: Thank-yoﬁ Your Honor. Thank you Dr. Wadman.
The Court: Alright you can step down. Alright we’re

going to take a break in a moment. Do you have any
other witnesses?

Mr. Flores: We don’t Your Honor.

The Court: Alright, so the State rests?

Mr. Flores: The State would rest at this time Your Honof;

The Court: Alright ladies and gentlemen we’re going
to go ahead at this time and take a recess. .The
State has résted, which means it has presented all
the evidence that it’s going to present in its case
in chief. Please go to your jury room for just a few
minutes. You may not discuss the case. Thank you.

(Jury exits courtroom for break 3:27)

The Court: Alright we’ll take a break right now and
come back.

Mr. Flores: Just oﬁe matter Your Honor. Dr. Wadman is

here under subpoena and if it’s alright, we’d like

to release her from that subpoena.
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The Court: Alright ladies and gentlemen, we are ready
to move forward with the trial of this case. The
State has presented the evidence that it is going to
present in its case in chief. Mr. Shepherd will be,
will the respondent be presenting any testimony?

Mr. Shepherd: Yes he will Your Honor.

The Court: Alright, call your first witness.

Mr. Shepherd: At this time I’d like to call Dr. William
H. Burke.

The Court: Alright, put your left hand on the Bible

.and raise your right hand. Your name sir?

A: William Burke.

The - Court: Do you swear ﬁhe teStimony you will give_
this court will be the truth, the whole truth and
nothing but the truth, so help.you God?

A: I do.

The Court: Alright, have a seat sir and state your
name and speil your last nahe.

A: William Henry Burke. B—U—R;K—E.

The Court: Alright.

DIRECT EXAMINATION OF DR. BURKE BY MR. SHEPHERD:

Q: Dr. Burke if you could, inform the jury where you
currently are employed.
A: Well, two places. I'm in private practice, South

Eastern Assessments, specializing in assessment and
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“treatment of individuals with sexual disorders or

convicted of any sexual crimes. I'm also an
asﬁociate professor at the Medical University éf
South Carolina in the forensic psychiatry department
primérily providing research data regarding six
different research projects regarding human sexual
behavior that I'm involved in. |

And Dr. Burke, what is the extent of your training?
Well my education is I was a cadet at the Citadel, .
degree.in psychology and then I’ve got a Master’s
degree in,couhseling and then I got a PHD from the
University of South Carolina-in counseling. I’'ve
been .personally trained by eyeryone who has
authored thé fest that I administer on psycho-sexual
evaluations with the exceptidn of MMPI but I
received specific training for that as well. I'm
certified to administer two psychologist
instruments, the Able Assessment

Dr. Burke} how long have you been performing this
type of work?

I’ve been involved with the assessment and treatment
of sexhal offenders since 1981. I guess by 1995 T
finished my doctorate degree. I was essentially full
time working with individuals with Sexual disorders

and they’d been convicted of sex crimes.
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Dr. Burke have you had the opportunity to represent
both ?laintiff’s and Defendant’s?

Yes sir.

At this time I'd like to move to qualify Dr. Burke
as an expert.

Court: _ In what field?

Shepherd: In

Burke: I think it would best be in the assessment and
treatment of individuals with sexual disorders.

Court: Alright, any questions at this time or

any objections from the State?

Flores: No objection Your Honor. The State would find
Dr. Burke well qualified in that area.

Court: He's qualified ladies and'gentlemen of the
jury as an expert in the field of assessment and
treatment of individuals with sexual disorders. The

same instruction I gave you earlier applies. You can

" consider this testimony of this witness just like

you would give any other witness and give it the
weight you think that it’s entitled to. Alright, you
can continue.

Dr. Burke have you had the opportunity to assess
Bobby Russell, Jr. ? .

Yes sir;

Do you recall when you may have assessed Bobby
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. Russell, Jr.?

A: Well, it’s been a few years. I think, I don’t know
the exact date. It was prior té his pleading guilty
to lewd act charges that was referred to by'Dr.
Wadman.

Q: Okay, Dr. Bufke I’'m going to hand you a copy of a
document and ask you to idéntify'that for us please.

The éourt: What number?

Mr. Shepherd: That is respondent’s 2. .

A:

Well this is a copy, of the draft report that I put
together fo£ Mr. Russell’s attorney. And I’d like to
make a statement about that to clarify the process
of this, if that would be alright?

Pleasé if it would help.

When I'm given a task of evaluating somecne prior td
a criminal case, often timés a defense attorney wiil
hire me and with the understanding that what we,
that any work I produce 1is under the attofney/client
privilege, so that way the attorney can chose to use
the inforﬁatipn‘or not use the.infgrmation. And
although there'’s some.low risk things on the
evalqation; I think-that»are going to be discussed,
theré‘was some  things that particﬁlarly the PPG test

that was not favorable and so his attorney chose not

to use this report. So I wanted to be clear this
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isn’t a completed report and I have no£ signed the
report. All of my feports that I have completed are
siéned by me. And I agree with everything that Dr.
Wadman said about my report except it was full of
errois. There are two errors. One is just one word-
and the other is the date. Everything else is
correct.

Thank you Dr. Burke. At this time I'd like to move
to introduce Dr. Burke’s draft evaluation.

Court: Any objection?

Flores: We would objéct to this based on its
relevance. Dr. Wadman has testified to some errors,
the informatioﬂ-that she gathered

Court: Wait a minute. You object to it on

rélevance?

Flores: Yes Your Honor.

Court: And you want to be heard?

Flores: Yes, I apologize.

Court: Ladies and gentlemen please go to your
jury room for just a moment. You may not discués the

case.

(Jury break 3:52)

The

Mr.

Court: Alright Mr. Flores?
Flores: Thank you Your Honor, may it please the

Court? I apologize for speaking
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of it, may not be .appropriate at this stage.

Shepherd: fes sir.

Court: But I’livlet you dquestion the witness. Mr.
Flores I'm not going to rule on.your objection vet,
because the report itself may speak of things that
you don’f cover. Alright?

Flores: Thank you Your Honor.

Court: Okay, anything else before the jury comes
in?

Shepherd: I have nothing further.

Court: Alright, you can bring them back.

(Jury enters courtroom 3:55)

The

Q:‘

Court: . - Okay, you can continue.

Dr. Burke, is this the draft report that you created
for Bobby Russeil?

Yes sir.

Okay. Do you recall when you conducted this '
examination?

I don’t; I believe June 26, 2007.

Okay, alright Dr. Burke is it true that this
particular process cannot necessarily predict future
behavior with absolute certainty I suppose?

Ask me again? |

Can this type report, will this process with regards

to these evaluations, Dr. Wadman’s evaluation, any
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type of assessment, can it determine to a degree of
certainty whether or not somebody is going to commit
a future act?

Well I think the State of the science right now is a

. place where, I think you can make a judgment if

someone is going to be more likely or not, so I
interpret, my interpretation is more likely than not
is more than fifty percent and I think if an
assessment is done in a proper manner, I think, I
believe clearly ?ou can, with a high degree of
certainty, predict future behavior. Having said
that; there is room for error and that error may be
énywhere from ten to fifteen percent according to
the research.

Yes sir.

But to answer' your question, yes I think you can.

Okay. And is it able through these types of

. assessments’ to determine past behavior?

Is it able to determine past behavior? It, the
process, what we are given is some information about
a crime that’s béen alleged to have been committed
and we go from there .with éome standard profocol as
indicated fo; the association for the treatment of
sexual abusers. That’s“the national, international

organization that has standards of care that you
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must follow in an evaluation and so, I think again
beyond that fifty percent, likelihood, the
evaluation can, can help you determine if a past
behavior is appropriate. |

Okay. Now, Dr. Burke, when you examined Bobby

Russell, you performed several tests. Can you tell

us what tests you performed?.

"Well, like I mentioned earlier, there’s some

standards of care. One is Actuarial scale that Dr.
Wadman already talked about and that’s the Static 99

and ﬁhat:gives you a baseline to start with. So for

instance, if a Static 99 says .this individual is a

medium risk, what you then do is you do the rest of

fhe assessment and you add or subtract to that'level‘
of risk, depending on what you find. And so the
Staﬁle 2007 it predicts risks over a year, three
hundred and sixty five days. The Static 99 predicts
risk over fifteen yeafs okay? Theh the acute

measurement, which was the next one, predicts risks

over the next forty five days. So there’s protocol

for that. Then there’s the hair —-- checklist which
is a measurement which includes interview and

document review where you find if an individual

'persohality; his presentation and history matches

those of a known individuals who have a diagnosis of
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psychotherapy. Psychopaths are really, really
daﬁgerous people, so they’re the kind of people who
commit multiple murders or rapés or combination of
both and can have a good night’s sleep and not worry
about it, have no remorse or guilty or anytging.

So, then we have the Able Assesément which is an
instrument that has three hundred anq sixty pictures
of men, women and children in bathing suits. An
individual looks at those pictures twice and

responds to questibns about that. One is how old do

" you think this person is and another is are you

sexually attracted to this person? What héppens

when you’re looking at that. your viewing time being
calculated or tabulated and then placed into
different categories. Two four year olds, sixteeh
year olds,  adolescents and adults. So that sexual
interest, which may the interest and how long you
view the picture, which is different than sexual
arousal. Sexual arousal can only be measured in a
laboratory with a Penile plefhysmography for men.
And that’s where there’s a gauge that’s placed on
the penis, that We don’t do. They put it on
themselves in a room with the'door-shut. We never
see them naked or anything like that. We do it with

as much dignity as possible. And it measures the
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blood flow through the penis. So when they éee.a
picture of a child in conjunction with a story about
something happened to.that child sexually, we.can
get an. accurate reading if they’re becoming sexually
aroused to that. So arousal and interest are two
different, two different things. Then you have, you
should do some personality.assesément and‘that’s
what the Minnesota Multi phrase Personality is for.
The Burké_sexual fantaéy scales, that’s something
I’ve developed fifteen years ago and is used in
abo;t ten programs across the United States. It
guantifies sexual thoughts and fantasies with their
level of;awareneés regarding their behavior. It
simply means it helpé quantify that they do this
with forethought or not. Did they commit a crime
against a person and did they think about it or was
it impulsive? Were they fanfasizing about it before
they do it? That’s one thing. And then the Conner’s
Continuous Performance test is a measure, is a
computer driven test where you have to hit the space
bar when different letters of the alphabet flash on
and off the screen for a fifteen minute period. '
Which sounds really simple, but it’s really complex
and it’s a really good indicator of atténfion ‘

deficit disorder or brain damage. The first line of
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picking up a hint if somebody has brain damage or
not. So, those sorts of things are part of the
standard care that you shoula follow in this kind of
assessment, sco that’s whét we did here.

Dr. Burke did you perform the Static 99 on Bobby
Russell?

I did.

Okay and Dr. Burke what was your findings with
regard to the Static 997

Okay I scored.him a three which is in the medium low
category which predicted that he would, it predicts
over a fifteen year period recidivism so this
predicted there’s a nineteen percent chance he

would be re-arrested for sex crimes in the future.

-And is that in the low medium risk?

Correct.

Okay and did you take into account any dynamic
factors like the effectAof treatment and
supervision?

Well, like I stated earlier, you start with a Static
99 and you get a baseline and then dynamic factors
are things éhat you can change. So, certainly issues
around sexual afousal can'be controlled and
quantitatively chénged to some degfee and that’s

taken into account. But I guess you’re asking
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specifically about that one line about the
prédictive score does not take into account dynamic
faétors“like that effect ofltreatment. So, that does
not take into account, I did not address whether
treatment would be effective or not or to what
degree. And again, I didn’t until the final report.
Right, right. Do you think in making a determination
as. Dr. Wadman did, from your perspective that it
would be neceésary to consider the effects of
treatment and supervision?’

I, please’ésk again.

Sure. Do you think from YOur perspective, based on
Dr. Wadman’s report, where she did not take into
account dynamic factors like treatment and
superviéion iﬁ her assessment or riék, do you feel

that those are areas that should be addressed to

. some degree when looking at a person’s risk

assessment and what could potentially mitigate?
Well, I think it should be considéred. I'm not sure
that’s what she was tasked”with. I think her task
wés rather ﬁe met a spécific criteria and what we’re
talking about is a therapeutic prevention. So, I
mean, in all fairness to her, I don’t think she was .
asked that. I think she was asked does he met this

legal criteria.
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Okay. In looking at Mr. -Russell’s scores on the
Static 99, withlregards to risk categories for
violent crimes, sexual recidivism, what did you
find?

Well the Static 99 it was medium low with nineteen
percent chance he would re—offend sexually and a
thirty percent chance he would re-offend with a
violent crime which that includes sexual crimes.
Violent crimes like criminal domestic violence,
assault and battery, murder. |

And static 99, that’s over a longitude

Fifteen year period. .

Okay on the Stable 2007, did you find that Bobby
Russell was- a low nominal risk for sexual
recidivism.

Right, low nominal risk. The Stable 2007 is made up
of a series of questions about substance abuse,
emofional stability, probiem solving ékills,'sex
drivées, so he scored ten out of twenty six points.
That ended up being a low nominal risk. It wés
predicted that he would be an 8.8 percent chance he
would re-offend over two years. And 12.6 percent
chance he would re-offend.

And all of those are low. values, correct?

In the low category.
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Can you explain to the jury\the Able Assessment and
how Mr. Russell scored.

As I stated a while ago, the sexual interest test .

‘where they look at three hundred and sixty pictures

oflmen, women and children and their viewing time is
calculated per category. The results indicated that
he, yéu know, he viewed the adult, - Caucasian female
and adolesceﬁt Caucasian.feﬁales.to a level of
statistical significance meaning he looked at it
Quité a bit .longer than he did tﬁe‘children‘orvthe
male pictures. And then there’s also some. pictures
in the. Able assessment that depicﬁ peoplé bging
beaten éndlsufferingzand tied up and things like
that and so it’s believed. that if you view those
considerably longer than the other cétegories,ithen

you're more likely to be sexually interested.ih

. sadistic behavior meaning sadistic behavior is if

you get pleasure, in some cases arousal from

‘suffering, seeing other people suffer.

And is‘responding sigﬁificantly to adult, Caucasian
females and Adult Caucasién, adolescent females,
excuse me, is that normal for a 'heterosexual male?
That’s conéidéred normal, it doesn’t sound nbrmal,
but the pictures of adolescent females are sixteen

years of age and they have breast development and
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The care and treatment of Bobby Russell 102

curvature of their body. They look_like Brittany
Spears in the Pepsi commercial, the Super Bowl, you
knbw, that kind of thing, you know there’s
certainly, you can tell they’re teenagers, but
they’re, you know, they’re developed, they’re right
on‘the, knocking on the door of being an adult
woman.

Dr. Burke on these objective measures of the
client’s awareness of sexual interest in adult and
adolescent females there are three main questions
addressed by the assessment. How did Mr. Russell
respond to thosé questions?

Well, that, that’s not how he responded to
questions. That’s his

What was your determination?

That’s his viewing. time you know. It’s, it’s a
physical measure. It’s not

Okay. |

He’s not séying ves I'm attracted or he actually
does say that, but that’s not what that’s
addressing. He doesn’t appear to have peréistent
sexual attraction to_childfen as evidenced by his
viewing of the adult and adolescent females quite a
bit longer and doesn’t have sexual interest in

sadistic or behavior. Now, the probability of past
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child sexual abuse, What Dr. Able did was he got a

"bunch of men, he got a hundred men who had never

committed a sex crime and they passed a polygraph
that they had never“moleéted a child and he gave
them this test. And then he got about a hundred men
who had been cOnﬁicted of sex crimes againstA
children, but they said they were innocent and théy
failed a polygraph, okay? He gave them this test and
from that he came up with an-.equation, so when an
individual takes_thié test, it, YOu fall into one
category or the other is what the hope is. Now, in
statistics though, there’s always, there’s always
sért of a no man’s land and in this particular
equation, there’s a six percent window of no:man’s
land; What that means is 'if your scofe, if your
scores falls within.that six percent, he can’t say
you’re in the offender class who failed the
polygraph. Séid they were.innocent and oh, by the
way got convicted or other innocent, that theyfre
innécent, never been accused and.péssed a polygraph,

so in this case Mr.'Russéll fell right in the

‘middle. The equation couldn’t place him in an

offender or non offender class.
Dr. Burke, is it your opinion that in order to make

a determination from your perspective of whether
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Bobby Russell should be committed or civil
commitment pursuant to these proceedings, that it
would be necessary to re-assess him under. these
tests?

Me personally?

Yes sir.

Right, my wife got subpoenaed on Saturday for me to
be here, as I was out of town and yeah, I think
ethically I would have to do a whole other
evaluation and, cause things change over the years,
so I'm not prepared to state either way.

Throughouﬁ the bulk of your assessment, Bobby
Russell persistently, with the exception of the PPG,
scored in the low to medium, low nominal risk |
categories, correct?

You’re talking about risk category, well, having a
high risk category on static. But that would be
acute in Static 99. I'm sorry, Static 99 was stable.
He was in the low to medium range.

And with regards to the high current risk, what
types of factors fall into that?

Failure to comﬁiy with su?ervision and sexual
interests, I'm sorry, sexual arousal to females are
the eqﬁation as are the propensity to use alcohol or

drugs through the things that over a forty five day
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period of time would make him more likely to re-
offend.

So when we talk high risk, we’re talking a forty
five day period of time after release?

Right. |

A person such as Bobby Russell subject to the terms

of his probation mandating substance abuse

- counseling, random drug screening, treatment through

you, that is a condition of his probatibn that he
successfully complete your program. Would those

sorts of actions on his part have some bearing on
whether or not he should be civilly committed?

Is the question

"Well, let’s look at it

whether I could treat him or not?
Whether you could treat him with regards to this
high current risk category, which is where that
forty five day window; it’s my understanding
justified longevity. He’s a lower risk, but for
that éhort acute time frame, subject to the terms of
his probation, would you be able to adequately treat‘-
a person like Eobby Russell?
Well, I think; I think there’s really mutually
exclusive'pbints, because I’ve got, I work out of

four offices and I’'m personally responsible for two
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hundred and fifty, roughly two hundred and fifty
convicted sex offenders in seventeen counties in
South Carolina and practically all the federal caées

in Columbia are, I take what I do very seriously and

I do a really good job with polygraphing thém'and we

think have the capability to give medication. Having
said all that, yoh know, we treat individuals like
this all the time, but I think your question, I'm
not sure what the question is.

Cog;d you treat Bobby Russell through your program?
Well sure.

Okay and if Bobby‘Russell were not to comply with
the terms of your treatment program, would there be
any hesitation on your part to report it to the
Court?

No, no problem at all.

Now, Dr. Burke, you do recommend through this draft
assessment, there was a recommendation for a
polygraph. Are you aware of whether a polygraph.was
performed on Mr. Russell? |

I was not until I heard earlier.

Okay and so, ﬁone of those types.of, none of that
evidence reélly made it intq your assessment of_Mr.
Russell. We sort of stqpped with this basic

assessment and evaluated him in your office correct?

1
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Well, I mean we stopped'short of doing a full; him
signing it going over it and handing it . in.

So, we would need, we Qould need another battery of
tests?

If you’fe asking me whether I can say whether he
meets the statute or not ethically, I mean I haven’t
talked to he géntlémen in a number ofAyears; Found

out over the weekend I was going to be here today,

sort. of embarrassed that this even got out of the

attorney’s office. It really shouldn’t have gotten
out. If‘was éttorney client privilege, but I can’t
say one way or.the other, because I'm not prepared
and I don’t have all of the informatiorn.

And is it, is it normal for an individual to, strike
that. I think I’11 just stop right there. Thank you

Dr. Burke.

The Court: Mr. Flores?

Mr.

Flores: Yes: Your Honor.

CROSS EXAMINATION OF DR. BURKE BY MR. FLORES:

- Q:

A:

Good afternoon Dr. Burke.

Hey. |

I don’t have many questions for you. I just want to
clarify some questions about this report. This is.a
draft, is thatxcorrect?

That’s correct.
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And there are a few errors?

There’ a few.

HoWever, Mr. Shepherd has questioned you about, he’s
clearly questioned you to a large extent on the
Static 99, the'Sfable 2007 and Acute 2007 scores and
at the time that you conducted this evaluation, you
said within forty five days of that time, it was
likely, highly likely that Mr. Russell would commit-
another offense. Is that correct? A

Almost correct. What that predicts is once released

" into the community, not forty five days from when I

evaluated him, but forty five days when he’s

released to the community.

Alright. Now, Dr. Burke, I just want to point to, do
you have a copy of this?

Yeah. |

This would be, I think, faxed page number five.
Where under the Conner’s Continuous Pe;formance
Test.

Right.

And I just want to confirm that this statement is
true. It’s at the bottom of the first paragraph and
it says the confidence index can be described in the
following way: the chances are 99.9, 99.9 out of 100

that a clinically significant problem does exist

/3
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associated with inatteﬁtion an impulseitivity not
related to a diagnosis of ADHD.

That’s correct.

That:-is a.correct statement?

That is a correct statement.

And  ADHD is, just for clarification?

Commonly called ADD, but it’s Attention Deficit

Hyperactivity Disorder. So what that indicated was
he had some inattention and impulseitivity problenms,
but it waé not due to a diagnosis of ADHD. It was
suggested a possibility that he had a heéd injury or
history of a héad injury or some other organic brain

damage. I stated later that I felt like he needed a

~neurologist  to éxamine him.

Just again for further clarificatioh, as part of
this report, tﬁere’s a statement that you received
information from thelpatient and collateral
information provided by the patient and other

sources. It’s on the first page,‘it's a warning

'regarding limitations of this summary.

Right.

Did you, Dr. Wadman has testified that she receiVed
an incident reports, statements from the children,
the parents, everybpdy involved. Did you receive

that information as part of this assessment?
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Well, to be honest with you, I don’t know. I do,
because it’s not listed and the following report I
have all of the documents listed I’ve gone over and
I didn’t do that here. It’s, it wasn’t, it wasn’t
suppose to go anywhere. So.

Alright and, and, am I correct in stating, when you
coriduct these type of evaluations, you make no
assumption as to wether or not Mr. Russell has or
has not committed the racts with which he ié charged?
Am I correct in that assumptioﬁ?

No, we have to be really clear about something. When

I did this, he was not convicted. His attorney sent

it to me and said tell me what you think. Okay?

That’s a totally different animai than doing an SVP
hearing. Okay? I mean those are two different
things. So, so, ask me the question again.

I just want to-make sure I and my question was this,
when you are-asked to conducf these evaluations, you
make no assumption as to the guilt or innocense with

regard to the particular charges that Mr. Russell

With this, with this document
Right, with this document.
that I’'m working on, right, I had to, I could

not take the position. As I, as it was stated,
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reported‘to me froﬁ Mr. Russell he was saying that
he was innocent the day I evaluatedvhim.

So you’ve done no evaluation and I think you’ve
testified it would be unethical for you to give an
opinion in this matter today, but you’ve done no

evaluation after Mr. Russell’s guilty pleas where he

“ admitted that he did that conduct?

That’s correct.

Your Honor I think that’s all I have.

The Court: Re-direct?

RE-DIRECT EXAMINATION OF DR. BURKE BY MR. SHEPHERD:

Q:

Dr. Burke, does a patient’s inéttention and
impulseiti?ity'of'Mr. Russell’s per your finding, is

that something that could be treated medically and

‘clinically?

Well, another physician, another neurologist, but I

suggested that he be evaluated by one and they could

‘better answer that qﬁéstion.

Would that be,something that would assist in your

~particular type of program for treatment, were he to

be released per the terms of his probation?:

I'm just really having a hérd time with some of your
questions. Can you ask that again?

Sure,‘with regards to the terms of his probation

Right.
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And one of those terms being he has to come to see

"you for treatment, would it help you in treatment of

him if he had this type of diagnosis or, or got the
type of assistance he needed with regards with the

impulseitivity issues?

Okay, I would, if I were charged with the

responsibility of monitqring and treating him, I
think it would be absolutely necessary that he-have
a proper ---_again I'm not a physician, but I have
two psychiatr?sts on staff who are who would address
those issues.>

And if Mr. Russell were out on'probation going to
you for services and did not go and get the
neurology report or any type of exam would you have
any fype of hesitation contacting the Solicitor’s
office that he violated a provision of his probation
for_your program?

Well, I wouldn’t have any problem with that. I mean,
you know, if he didn’t have any health insurance or
anything ... Listen, I don’t have a problem at all
calling probation and saying look this guy’s not
following, you know, not following protocol. I take
what I do very seriously and I don’t --— I'm pretty
strict with the program too, so to answer your

question, no I don’t have a problem calling

(7
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probation at all.

Great, thaﬁk you Dr. Burke. Nothing else.
Court: - Anything'else Mr. Flores?
Flores: No Your Honbr.

Court: Alright, thank you sir. You can step

down.
Burke: Your Honor?
Coﬁrt: Yes?

Burke Could you, if you could put in an order that I

could submit to the state for my time?

Court:- Okay, we’1ll deal with that later.
Burke: ‘ Okay, thanks.
‘Court: _ Alright thank you. Okay, next witness?

Shepherd: Okay Your Honor I call Mr. Bobby Russell.
Court: | ‘Alright. AnyFobjection to Mr., Dr. Burke
being excused?

Flores: None whatsoever.

Court: . ‘Alright, place your left hapd on the Bible

please sir and raise your right hand. And you‘name

o sir?

Bobby Russell, Jr.
Court: Do you sweaf_the‘testimony that you give
this court will be the truth, the whole truth and
nothing bﬁt éhe truth, so hélp you God? Alrightﬂ

thank you sir, you may have a seat. And your name
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sir?
A: Bobby Russell, jr. You want me to spell that?
The Coqrt; Yes sir.
A: R-U-S-S-E~L-L.
The Court: Okay, pull that‘microphone down just a
hair. Alright, go ahead Mr. Shepherd.

DIRECT EXAMINATION OF MR. RUSSELL BY MR. SHEPHERD:

Q: Mr. Russell, if you had gone forward with a trial,
how many years could the State have put you away for
if they had gotten a guilty verdict?

Mr. Flores: Objection Your Honor. This calls for

speculation
The Court: Alright, if he knows. I'm sure
Q: Mr. Russell do you have a general idea of the time

frame that the State could have incarcerated you for

had they gotten a guilty plea?

A: Forty five years.
Q: I’'m sorry, not a guilty plea, a guilty verdict?
A: = Forty five years.

Q: Alright forty five years. What type of plea deal did

the State approach you with?

A: Three years, time served with probation.

Q: Was there a suspended senteﬁce?

-A: It was fifteen, suspended to three.

Q: Okay, what does fifteen years suspended mean?
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It means if I violate anything, if I violate any
terms of my probation I‘éaﬁ go to prison for, I
guess for each charge, fifteen years, which is forty
five years.

Okay, now Mr. Russell, for the terms of your
probation, can you be in tﬁe presence of minor
children?

No sir.

The terms of your probation, can you use drugs and

alcohol?

No sir.

On the terms of yoﬁr probation, do you have to take
prescribed medication fof any bi—polér or mental
disorder.. The terms éf your probation, do you have

to register as a sex offender?

Yes.

Do you have to go around and tell your neighbors?
Yes sir. |
Alright, do you have to undertake substance abuse
counseling? |

Yes. !

The terms of ydur‘probation, do you have to run
random drug and élcohol testing?

Yes sir.

For the terms of your probation, do you have to
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successfully complete Dr. Burke’s treatment program?

A: Yes sir.

Q: Okay. Mr. Russell, do you know what happens if you
do not do all of those things?

A: I go back to prison.

Q: Do you want to go back to prison?

A: No sir.

Q: Okay. Mrh Russell, did you have a polygraph?

A: Yes sir.

Mr. Flores: Objection Your Honor.
The Court: Yes sir?

Mr. Flores: Polygraphs are not

The .Court: Come on up.

(Side Bar)

The Court: Alright, objection sustained.

Q: Mr. Russell, the terms of your probatioﬁ, if you

have to go and see Dr. Burke and you’ve heard the
testimony from the experts that you might have some
kind of organic brain disorder, will you go get the

neurology reports and take the treatment necessary?

A: Yes sir.

Q: And again, what’s the penalty if you don’t do it?
A: I go to prison.

Q: No further questions.

The Court: Mr. Flores?
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CROSS EXAMINATION. OF MR. RUSSELL BY MR. FLORES:

Q: Good afternoon Mr. Russell.

A: Hey.

Q: If T may approach the witness Ydur Honor?

- The Court: Yes sir.

Q: Mr. Russell I'm going to show you what’s been marked
as Plaintiff’s exhibit 1,2 and 3 and see if you
recognize these?

A: Yes sir.

Q:- And what are these exhibits?

A: Those are my  sentencing sheets, is what it looks
like. Yeah, -the sentencing sheets.

Q: And it describes all the sentencing and probétion
and conditions that Mr. Russell just described and
you agree with. Is that correct?

A: Yes sir.

Q: May I have, those back? Right here, is this your
signature on Plaintiff’s exhibit 17

A: Yes sir.

Q: And on Plaintiff’s exhibit 2?‘

A: Yes sir.

Q: And dn Plaintiff’s exhibit 37?

A: Yes sir.

Q: Isn’t it correct that on November 8, 2010, you were

in this very courtroom, entering this quilty plea.
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Is that correct?

A: Yes sir.

Q: And you placed your hand upon the Bible and swore to
tell the truth, ﬁhe whole truth and nothing but the
truth. Is that correct?

A: Yes sir.

Q: To tﬁese three charges, that’s correct?

A: Yes sir. |

Q: That ybu indeed did commit these three offenses
isn’t that correct?

A: Yes sir.

Q: Beg the-Court’s indulgence. I have ‘nothing further
Your Honor.

The Court: Alright, re-direct. Ladies and gentlemen,
let me do this; if you would please step in your
jury room and please do not discuss the case. I'1ll
have you back out momenfarily. Is your last name
angel or angle?

A: Angle sir. |

The Court: _ I'm going to appoint you as foreperson of

" the jury. The foreman will tell you, excuse me, the

bailiff will tell you where to sit when you come

back out. Okay?

(Jury Break 4:34)

The Court: Alright, just so the record will be
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complete, Mr. Shepherd you can éontinue with the
questions tﬁaf we discussed.up here;
Mr. Shepherd: I was simply going to ask if he héd taken a
- pblygraph test under Dr. Burke’s récommendation.l
A: Yes sir. |

Mr. Shepherd: And I was going to ask -if he had passed

that?

The Court: Go ahead and answer.

A: Yes sir.

The Court: Alright and Mr. Flores.you objedted‘to

that under what basis?

Mr. Flores: The polygraph testsvaré inadmissible évidence
as tb'the truth or falsity of-a particular

The Court: - Well, polygraph testé are undoubtedly
scientificaily unreliable. That’s not my conclusion,
that’s what science concludes in all reports across
the country say that passing or failing a polygraph
is not admitted under any circumstances. There was
some mention earlier of this witness having hadf
taken a polygraph when Mi, Shepherd was questioning
Dr. Wadman. I believe that was in~the.context of
did.yoﬁ know he passed a polygraph. How about the
objection then?

Mr. Flores: . I don’t believe that was the way I remember

that happening.




10

11

12

13

14

15°

16

17
18
19
20
21
22
23
24

25

The care and treatment of Bobby Russell 120

" The Court: What was your question?

Mr. Flores: I believe it was did he take one or did you
review the results of any polygraph?

The Court: So, there was no result? Okay, alright.
What’s-your position on this? On the admissibility
of the polygraph?

Mr. Shepherd: The agmissibility, you know, we'’re talking
about a PPG which measures essentially the same
thing- as a'polygraph. It’s measuring breaths, it’s
measuring blood flow, it’s measuring response to a
stimulus. He took this with regafds,.at the
recommendation of Dr. Burke who had done the
assessments and yoﬁ‘know, we' re lookiﬁg at an expert
opinion saying I'm only looking to the ggilty pleas,
but there’s more to this story and if the man
pursuant to Dr. Burké’é rec@mmendation did take a
polygréph examination and did pass it, of course I
don’t have an expert here to presént the polygraph}
but Mr. Russell has inférmed me.

The Coﬁrt: Okay, you think it’s admissible in the
same respect that the PPG is?

Mr. Shepherd: I think so. Of courselI’ve never raised an'
obiection to the PPG.

The Court: The PPG is recognized by science to be a

reliable test. I don’t know how the thing works; the
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only thing I can tell you is that I know from the
whatever scrutiny you look at it whether it’s our
state law review or whatever else, the PPG is
écientifically reliable. The only,'therefs a case
éhat the only case that I know of directly dealing
recently with PPG is that it cannot be used.in court
to determine whether or not he’s actually guilty of
what he did, but it is admissible in the SVP
setting. Now as far'aéithe polygraph, I would have
thought that over the years, medical séience or
other science would have gotten to the point Where
the.polygraph could be refiged'and to some point be
declared réliable; Howevér, I'm bound.by what the
law is now and that is that it’s not. So, I'm going
to sustain;your objection to the witness 6: any
other witness saying what the result of it was. So,
I‘just_wanted fo make sure that was clear for the
record and méke sure youvare‘fully prdtected on the
record. Have you concluded your qﬁestioning.of the
witness?

Mr. Shepherd: Yes, I’do have just one short qﬁestidn.

The Court: Alright, we’ll have the jury come back in
and coﬁtinue with. that.

(Jury enters courtroom 4:39)

The Court: - Alright, Mr. Shepherd?
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Mr. Shepherd: Thank You.

RE-DIRECT EXAMINATION OF MR. RUSSELL BY MR. SHEPHERD:

Q: Alright Mr. Russell, you were just shown State’s
exhibit 1,2 and 3. These would be the sentencing

sheets, correct? You pled guilty?

A: Yes sir.»

Q: Did you plead guilty with terms of probation?

A: Yes sir.

Q: Okay and you’re going to honor the terms of that
probation?

A: Yes.

Q: You don’t want to go back to prison?

A: No sir.

Q: No.further guestions.

The Court: Mr. Flores?

Mr. Flores: ﬁothing further Your Honor.

The Court: Alrigﬁt, you can step down. Alright,
we’ll take a recess at fhis time.

Mr. Flores: No Your Honor.

Mr. Shepherd: No Your Honor.

The Court: Alright ladies and gentlemen we are going
to break for the day. If you will pleaée be back in
the jury room tomorrow at 9{30. Will that be a
problem, time'wise, for anybody? Alright,_please be

back in your jury room at 9:30 tomorrow morning. You
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you ready to proceed?

Flores: Yes, Your Honor.

The Court: Alright sir.

CLOSING ARGUMENTS OF MR, FLORES:

Mr. Flores: May it please the Court?
The Court: Yes sir.
Mr. Flores: Mr. Russell, Mr. Shepherd, ladies and

gentlemen of the jury, good morning. When I came
before you yesteiday afternoon I said that this case
was about one question. It’s whether or not Bobby
Russell is a sexually violent predator. To that
end, the State must préve té you, beyond a
reasonable doubt of 1. Mr. Russell has been
convicted of a sexually violent offense and 2. That
he suffers from a mental abnormality or personality
disorder that makes him more likely to commit acts
of sexual violence. I would submit to .you that thg
evidenée presented, both‘by the State and by Mr.

Russell proves beyond a reasonable doubt that he is

-indeed a sexually violent predator. First, to

prove that Mf. Russell haé been convicted of such an
act or an offense, the State submitted into evidence
three separate exhibits which contain indictment, in
some case an arrest warrant and a'sentencing sheet

that indicate that he did in fact plead guilty to
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these three charges of committing a lewd act on a
minor under that age of sixteen. In fact, when Mr.
Russell was on the stand, he confirmed that he did
come into this courtroom, before Judge Goodstein and
Judge Goodstein’s signature is on each of these.
sentencing Sheets, he did place his hand on that
Bible, plead to tell the whole truth and nothing but
the truth, so help him God admitted té the acts
underlying these three offenses and signed these
sentencing sheets to indicate he in fact pled guilty

to these three charges. So the State would submit

~and I don’t believe Mr. Shepherd would disagree,

that Mr. Russell has indeed, been convicted of these
three offenses. The second question of course, is
whether or not Mr. Russell has a mental abnormality
or personality disorder that makes him more likely
to commit these acts. And you’ve heard- the testimony
of two experts, Dr. Wadman who was asked by the
Court to perform an evaluation in this case. A
trained, medical psychiatrist and you’ve also heard
the testimony of Dr. Bill Burke or William Burke.

We who know him call him Bill and he testified that
he performed an evaluation prior to Mr. Russell’s
guilty pleas. In the context of her testimony, D;.

Wadman told you she was asked by the Court to
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determine whether or not Mr. Russell does have a
mental abnormality or personality disorder and
whether or not, based on her expertise, and her
éxperience and the information she received>from
this caSe, whether or not’she'believed and it Was
her opinion‘that Mr. Russell has a lack of control
over his mental abnormality, if he had one, éo that
he would commit future acts of sexual violenée; Dr.
Wadman testified that based on all the information
she received aﬁd requested, police reports,

statements from witnesses, the sentencing sheets

‘with the allegations underlying Mr. .Russell’s

charges, the information she got from Dr; Burke,-not
only through»his.draft repor£; but also through
telephone communications with him, as well as
anything she requestea from the attorney’s office,
that based on all of that' information, as a trainéd
psychiatrist, who’s done this type of evaluation |
over a hundred times; she’s testified both for the
State and against the State. That in this case, I

believe she said, to a reasonable degree of medial

certainty that Mr. Russell suffers from pedophilia. :

. A sexual attraction to children, non exclusive type,

because he also has sexual attraction to adults.

Which)Dr. Wadman says is not uﬁcommon% She said,
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based on all of that evidence that she received and
to which she testified to to you, that based 6n that
information, she believed Mr. Russell’s conduct was
such that he is likely to do this again. And let’s
talk about that a little bit, because that’s really
the crux of this case. As a lawyer, I can’t tell
what a diagnosis would be; I’'m not trained in that.
Dr. Wadman 1is traiﬁed, she’s done this a lot, she’s
been through a lot of psychiatric training, she’s
been board certified in. forensic psychiatry, so she

knows what she’s doing. She says, okay, Mr. Russell

"exhibits pedophilia, but does he lack that control?

Has she and Dr. Burke stated, these cases, these
predictions aren’t one hundred percent, the e&idence
is not always going to show one hundred pefcent he’s
definitely going to do it again, but she stated, .she
stated the best predictor of future behavior is past
behavior. I would submit to you that we would have
to look at that past behavior. What happened? What

was underlying these offenses? How did we get to

-here today? In 2008 Dr. Wadman testified that Mr.

Russell entered the home of an individual he knew at
2:30 in the morning to apologize about some
incident. As we have seen, as we have heard through

the testimony, he was engaged at some point, in the
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little girl’s room, the four year old. And she

reported it to her mother and Mr. Russell was thrown

- from the house. At some point he tried to come back

in the hduse through a window. And then Mr. Russell
‘was thrown out Qf~the.house again and threatened
with a gun. Alright, 2008, one cha;ge, released on
bond. Paid to get out of jail deﬁying these
accusations, was ordered to wear an ankle monitor.
We’ve heard that he, he then went to live with an
uncle, but the uncle’é restrictions upén him,
restrictions upon him, the curfew at 9 o’clock. Get
here to the house, bé here with me. He couldn’t deal
with those restrictions, that control. Those
factors, which again, are like probétion in essence.
You have to live with these rules. He said I can’t
do that, so I'm going to go and live somewhere. He
takes up with somebody who’s reported to be a known
drug dealer, minor children in the house. He’s been
raccused of sexually assaulting'a four year old and
he lives in a house with minor children. From there,
we get two incidehts in 2009; one on a two year old
girl, one on a five year dld boy. These §£e
children. They are children who would subsequently,
be, be evaluated in essence, brgught before a

trained person at the child center and asked to tell
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their stories. And they told their stories and they
said Mr. Russell did this to me. He had an ankle
monitor on, he knew he was out on bond, yet these
incidents Happened. Now, something that, that we’ve
heard a little bit about today and yesterday, is

that did Dr. Wadman investigate the truth of these

allegations? I will submit to you that she has. I

will submit to you that she has. She had all the
incidents reports, she had all the police reports,
and the other thing she had were these sentencing
sheets, where Mr. Russell, again énd I hate to keep
coming back to this, came in, put his hand on the
Bible and said I did these acts. Yet in her
interview of him, he says I didn’t do any of these
acts. As an evaluator, was she asked to determine
whether or not Mr. Russell did or did not do these
acts? I will submit to you that that questidn was
answered by Mr. Russell when he pled guilty. That
is the point of our criminal justice system. When
an individual is accused of any charge, is.upon the
State, the Solicitor’s office in this case, here in
Dorchester county-to prdve beyond a reasonable doubt
that an individual has committed those sexual
offenseé. That’s exactly what happens in the .

criminal context, before there’s any plea
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negotiations, any plea deals, the State bares the
burden of proving beyond a reasbnable doubt M?.
Russell indeed, did do these things. And you’ll
often hear about élea déals, and Mr. Russell is, has
you know, iﬁdicated that he received a plea deal, he
received a fifteen year sentence, suspended to three
years, five years probation with a lot of
restrictions. And there are a lot of restrictions.
But I would submit to you that, that deal is not
relevant here today. When the Sexually Violent
Predator Act was passed and I told you this
yesterday, the legislature said we must find those
individuals who are most dangerous, who have
commifted these acts and who we believe will commit
ﬁhem again. Regardless of their sentence; they could
have gotten two years, they could have gotten time |
served, they could have gdtten thirty years. And I
would submit to you, we would still be here today
asking you to answer that question; had Mr. Russell
gone to trial aﬁd received any other sentence that
the senteﬁce he received here. I’'ve been through a

lot of schooling and I’ve taken a lot of tests and I

.would submit to you this;. my professors, my

teachers, told me on a test, a worksheet, on any

work I do, answer the qdestion presented and that is
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what we’re asking you to do today. We’re asking you
this question, is Bobby Russell a sexually violent
predator? Not a tough question. I'm sorry, it is a
tough question, it is a tough question. éardon my

- speech it’s a Very tough question. We don’t ésk'a
judge to answer these questions, the State can’t
answer them themselves, we don’t have that ability.
We ask you, the jury to piece out that information.
To find the truth of that matter. I would submit
that we have shown Mr. Russell has been convicted of
those sexually violent offenses..I wouldAsubmit that
the only evidencé presented is that Mr. Russell does
suffer from a mental abnormality that ﬁages him more
likely to commit acts of sexual violence. I thank
you again for your time in this case. I know it will
be a very difficult question to answer and I wiéh
you the best of luck. Thank you.

The Court: Mr. Shephérd.

CLOSING ARGUMENTS OF MR. SHEPHERD:

Mr. Shephérd: Ladies and gentlemen, the State is
absolutely right, this is a very difficult question
to answer. It’s very emotiqnally charged. ¥oﬁ.heard
things that turn your stomach okay? And we
understand that.' We can only look to the evidence

that was presented in making a decision. We have




96

10

11

12

13

14

15

16

17

.18

19
20
21
22
23
24

25

The care and treatment of Bobby Russell 136

séntencing sheets, yep, he pled guilty, okay? He
pled guilty. HeApled guilty and he was geﬁtenced
any parf of his plea he has -to admit that he’s done
something. Well, we have an expert frdm the State
who gets up here and is offering an opinion based on
sentencing~sheets, based on the Solicitor’s file,
based on a few documents she received from Mr.
Russell’s criminal attorney. She assumed, based on
fhé plea that’s where we begin the ‘analysis. That’s
fair, that’s what she’s asked to do, but in -
detérmining whether éomebody has a mental
abnormality based upon the fact that they pled, .
QUilty,,these are the underlyiﬁg'bffensés, we have
to admit, yes the qualifying offenses are there,
because he pled guilty. The convictions are there,
but a plea is just tﬂat. No evidence éver came
before the criminal court or a jury like yourselves
to decide. Mr. Russell was présented with a plea

from the State and now the State’s arguing that

.regardless of what the time served or what he pled

to, whether that’s relevant or not, they’re saying
it’s not relevant. Well in this case it kind of is

relevant. In fact, it’s very relevant. You’ve got to

.look at the State saying, based on Dr. Wadman, who

.- met with this man for two hours, read a select'
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amount of paperwork and issued ‘an opinion based on
that, that this guy, because he pled is going to go
out there and do horrid, horrid things. The State
initially comes to Bobby Rﬁssell on the criminal

proceedings with the full opportunity to go after

-this guy for forty five years or more as you heard

Mr. Russell state and they bring him three, credit
for time served, it’s okay for you to walk out of
here in two or three months and stick to your
probation, the terms of this probation. He’s got to
get treatment from Dr. Burke. You heard Dr. Burke
say he treats over two hundred and fifty sexually,
sexual offenders in his treatment'program. They’re
out there, they’re in the neighborhood, he’s
treating them, succeséfully and has been doing so
since 1981 I believe he said. He’s been involved in
this type of work. One of the terms of his
probation is to see Dr. Burke. You heard Dr. Wadman
say that Bobby can’t be trusted because he pled
guilty to two countsAfof something that occurred
while he was on bond, wearing an ankle bracelet.

You also heard her say that he was doing drugs. One
of the terms of Bobby Russell's.probation‘is

mandatory drug counseling and mandatory random drug

and alcohol screening. You heard Bobby Russell say
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thaf if he violates any provision he goes pack to
prison to finish serving out a fifteen year
sentence..That'waSn’t hanging over his héad4when he
pled, was out on bond. In fact, Dr. Wadman didn’t

think it relevant to look at any of the underlying

" evidence. She didn’t request and of course, she

wasn’t the fact finder. She wasn’t there té
determine guilt or~innocense, because yes, he had
already pled. But she didn’t go. out when Mr. Russell
denied actually hdving done the offense that
determines whether he is a mentally abnormal person
and look for thét mitigating evidence that he told

her about. She didn’t look for any reports that said

" he fingerprints weren’t on the window. She didn’t

look for any DNA evidence. Of course, she received
the report, but She.didn’f give it any weight. The
State allowed him to plea to three years and there’s
got to be a reasén. It’s not in evidence, but you
got to think abouﬁ it. It’s reasonable doubt. If
hé’s such a sexually‘violent‘predator, why would the
State have been willing to allow that to begin with?
And then let’s look at Dr. Wadman; time and time
again I'd ask her a question and-time and time again
ghé’d-Shbot me down. She’d shoot me down pretty-

good every single time. Because we were looking at
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Dr. Burke’s assesément. Dr. Burke assessed this guy
with a battery of tests, objectiye measﬁrementsu She
had a copy of his draft report. It was a draft
report. She, she considered one part of it, but
e&erything else she kept saying no, I didn’t
consider it, it was a drat report time and fime

again you heard her say that was a mistake; Dr.

Burke told me that was a mistake. What was the first

thing Dr. Burke said when he got on the stand

yesterday? I made two mistakes; I made a mistake on

.the date and I made a mistake with a word. And so

we went through that report with Dr. Burke, the

assessment that he did. We went through and bare

with me, the Static 92. You heard Dr. Wadman talk

about the Static 99 that she performed that placed
him at .high risk. Okay? Dr.. Burke did the same
Static 99 and stated that Bobby was a low to medium
risk over a period of fifteen years. We talked
about the dynamic factors of treatment and
supervision. Dr. Wadman said she didn’t even
cbnsider it, because one he wasn’t on tfeatment and
éupervision and you know, with the ankle braéelet

issue, she couldn’t, she wouldn’t go there. He

couldn’t be trusted. You heard Dr. Burke say, well

yeah, something like that is typically considered in
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an assessment, something he considers. On the
Stable 2007, Dr. Wadman says she doesn’t do that
report, didn’t look at it and even when'conffonted
with the low to medium or low nominal. Excuse me,
low to nominal risk, well Dr. Burke, I think that’s
a mistake. Dr. Burke gets up there and says yeah,
the Stable 2007 is supposed to produce estimates of
sexual recidivism, violent recidivism énd general
criminal recidivism. Dr. Burke said, his assessment
of Bobby Russell said it was IOWIto nominal. He did
the Able screeninglwith significant sexual interest
for Bobby Russell are adult and adolescent females.
You heard Dr. Wadman and Dr. Burke both séy that’s -
normal. Okay? There’s no doubt Dr. Wadman is very, '
very good at what she does. There’s no doubt she’s:
probably smarter than anybody sitting on this side
of that wall, but Dr. Wadman’s report did not take
into account evidence that needed to be considered
in assessing whether or not somebody truly is

mentally abnormal. If a person denies having

- committed a crime, even though yes, he admitted, he

admitted by virtue of his guilty plea. Does that
necessarily mean that he actually did it? Okay?
This is a very, very emotional issue. There are a

lot of assumptions that can be made. Evidence was
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presented ﬁhat’s pretty damning to Bobby. Litigating
evidence exists. I want you to harken in to what Dr.
Burke was talking about. The highesf risk this guy
poses, if we assume this, if we assume the nasty
things in these are true okay? The highest risk he
poses is the initial forty five days after release.
Those initial forty five days.after release under
supervision and probation, probation officers,
subject to alcohol and drug screening randomly,

zero tolerance from Judge Goodstein for alcohol and

“drugs, mandatory and successful.completion of Dr.

"Burke’s program. He’s got to take medication for

any bi-polar disorder or anything like that. You
heard Dr. Burke say it’d probably be helpful if the
guy did go and get a neurology report, because it
would help him with his treatment program. That
Bobby would be mandatorily have to serve. And the
beauty of it all is that Dr. Burke stood there and
told you he wouldn’t have a bit of hesitation to
pick up the phone and call probation if this guy
doesn’t do what he says he’ll do. Okay? So should
Bobby Russell be civilly committed for long term
care and t£eatment when the only high risk that the
objectivé éssessment from the one guy who did the

bulk of the assessment true, physical, medical
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testing said his highest risk is forty five days.
It’s a scary thought to make these decisions. Don’t
let your emotions and the assumptions the State
asked you to make over thése plea deals cloud‘your
duty to look at this beyond a reasonable doubt. Dr.
Burke time and-time'again raised the issue of low to
nominal, low to medium over a long period of time.
The only high risk is that immediate time right
afterwards.-The'time period in which Bobby Russell
is going to be subject‘to stringent, stringent,

stringent terms of probation and we have a guy

sitting over here today, you got to look past the

shackles,'yoﬁ'got'to look past the prison garbvand
here’s why; his criminal sentence is o&er. It ended
in March and he’s still sitting here. He’s
involuntarily committed; this is how you’re going to
see him until the doctors, yeariyvhé can peﬁition to
be released, but until doctors say it’s okay for him
to be released, he can sit there forever. It is
potentially, you heard Dr. Wadman say, no it’s not
forever. Potentially ié‘could be.'Particularlvahen
somebody doesn’t go in there and say yeah I did if.
He admitted by.virtue of his plea, but a man that
goes in the;e and maintains his innécenSe, well

that’s not treatment. So those are issues that we
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think if somebody is going to say that somebody has
a mental abnormality, and you’re going to say that

they need to be confined for treatment, but a man

‘maintains his innocense, even ﬁhough he took a plea

because it was attractive, because he didn’t have to
look at forty five years. It’s something to
consider. Okay? Thank you for your time. I just
ask for fairness. Mr. Russell just asks for fairness
and partiaiity. Think throﬁgh the evidence, try not
to let your emotions get the best of you and just
think objectively, look at the differences between
Wadman and Burke. There’s reasonable doubt in there.
There’s reasonable doubt between the position the
State took to begin with and the position the State
is now pursuing. It’s two different statutes, bu£ in

the end you got to look at it. Thank you folks,

good luck.
The Court: Alright, any reply from the State?
Mr. Flores: Very briefly Your Honor.
The Court: Alright.

REPLY ARGUMENT BY MR. FLORES:

Mr.

Flores: I just want to come back and speak to you

very briefly about Dr. Burke’s report, because
apparently that’s where Mr. Russell would like to

place a lot of emphasis and I would too. Dr. Burke,
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as I stated in his qualifiéations yesterday, ié well
Qualified and recognizéd by the State. We agree.he’s
an expert in his field. We’ve hired him on multiple
cases. But I would subﬁit to you this and he and I
discussed that during cross examination, his report,
his evaluation is very limited in scope. He made no
assumption as to the charges against Mr. Russell.
When asked by Mr. Russell’s defense attorney to just
evaluate the guy. So Dr. Burke, nothing wrong with -
his report, he was not asked to conduct an
evaluation at this time. In fact he said if I were
to offer an opinion today, well yesterday, as it
were, thaf would be unethical, I haven’t seen him, I
ha?en’t looked at the records Dr. Wadman’s looked
at, I haven’t done all that research that she héd
done..So at this time: I cannot_offer_you an opinion.
And.at that time, when I did this previous
evaluation, I couldn’t tell you whether or not Bobby
did it or not. That’s not what I was asked to do.
So i would submit to you D;. Burke’s report and
assessment, wﬁile very practical, because of thé
assessments he raised in- stating that Mr. Russell’s
risks overall very high for forty five days. I think
the factors perhaps changed, becausé Dr. Burke

hasn’t run those assessments again. I think it would
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be in the realm of speculation to say that those
recommendations and those assessments in full would
be the same now and it would pe doing hard to Dr.
Burke as a doctor to say well his assessments must

be the same now as they were then, because things

-have changed. Things are not the exact same as they

were when Dr. Burke first saw him. The only other
point I wish to make with you in this brief rebuttal
is that one of the requirements for Mr. Russell’s

probation is to successfully Dr. Burke’s sexual

offender program, sexual offender treatment program

and there’s not doubt it’s a good program; like I
said, he’s an expert in his field and he does a
great job. But in order to successfully.complete
that program as Mr. Shepherd as said, you haﬁe to
admit to your guilt. You have to admit your guilt.
So, he either admits his guilt or he doesn’t_admit
to it. He’s not going to successfully complete»Dr.
Burke’s program if he doesn’t admit his guilt. He
has admitted to his guilt, he has. And to come back
now and says that I’m not guilty is to make a
mockery of our criminal justice system. Look
carefully at the evidence. I thank you again for

your time.

The Court: Alright, ladies and gentlemen I know we’ve
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only been in here for about thirty five minutes. Is

there anybody who heeds to take a break before I
give you the charge? The cﬁarge itself is going to
take about ten minutes, perhaps fifteen minutes or
so. Is there anybody who needs to take a break?
Alright, ladies and gentlemen as you know, the State
has brought this action under what is called fhe
Sexual Violent Pfedator Act and that is legislation
enacted by our . .state legislature. I'm going to talk
to you éver the next few minutes about what the
State will have to have proven beyond a reasonable
doubt. By this time, you obviously realize that we
have certain dutieg to perform. The responsibilities
that you have as I’ve told.you more than once are
the sole judges of the facts like I told you
yesterday. You’'re the only people in‘the world who
can make the decision that will lead to the
completion of this verdict formed by your foreperson
and‘his signature only. Obviously, the wiﬁnesses
who testified, testified for you. Rarely, if ever
did they ever furnlaround and'even.say a word to me.
That is because their testimony is a factual
standpoint and does not matter to me. I have nothing

to do with this case; it’s whether or not in your

- view the State has met its burden of proof in this
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‘case. And during the course of this charge I’1l1l be

referring to certain legal principals, things that
you may or may not be somewhat familiar with. For
the pufposes of today, you are obligated éne hundred
percent to accept the law exactly as I give it to
yoﬁ. fou may come into any given case with a
preconceived notion of what'you think the law is or
what you think it ought to be. Foﬁ-today, and for
that matter, any time you’re on a jury, you have to
put those notions out of your mind. Because under

your oath you are to accept the law exactly as I

give it to you. Now, in this case the State seeks

- civil commitment of the respondent, Mr. Russell, for

long term control, care and treatment in a secure
facility. This proceeding that we’re involved in is
not a criﬁinalAproceeding seeking incarceration. It
is a civil proceeding, seeking civil pommitment and
the State of South Caroiina'alleges or claims that
the respondent, Mr. Russell is a sexually violent
predator under the laws of this .state. The
respondent denies that he is a sexually violent
predator and the burden of proof is therefore solely
only on the State to prbve by evidence sufficient to
satisfy each of you beyond a reasonable doubt that

the respondent is a sexually violent predator. The
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‘Defendant or the respondent used interchangeably,

has no burden of proving or disproving anything and

if the State is unable to meet its burden of proof

as to one or more of the elements of this claim, the

respondent is entitled to a finding that helis not a
sexually violent predator. Now, éé I will explain td
you in just a few minutes, the burden of proof in
this case is beyond a reasonable doubt, so if I
mention during the course of this charge that the

State does have a burden, that burden of proof is

‘beyond a reasonable doubt. Now, if I haVe said or

done anything during the course of this tfial tbaf
makes you think that T févor one side over the
other, you can put that out of your mind. Because
obviously I respect your role as the faét finders
and I trust yéu have not been keeping score-as to
what my rulings have been, because my rulings are
not based on what I believe as far as the facts are
concerned; my rulings are based on the law. Now, as
the fact finders in this case, you are responsibie
for determining the believability of the witnesses
who have testified. The lawyers have used that term
‘believability’ but it is also referred»to as

credibility. You are the sole judges of the

“credibility of the witnesses here who testified. I
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mentioned at the beginning of the trial, you can
take anything that is within your perspective of
coﬁmon sense in determihing who-to believe and what
to believe. When you Qatdﬁ someone talk everyday,
you are doing that. You are conscious or
subconsciously saying do I believe what he or she is
telling me? And you’'re using your common sense in
making that determination. Some of the things that

you can use in that 'regard are what was the manner

and appearance of the witness who testified? 1Is he

or she hesitant or straight forward in answering
questions? That’s also called demeanor. How did the
witness come to know the facts that he or she
testified to?. And whatvwas the witness’ ability to
knoQ ﬁhe facts that .he or she testified to? You can
take into account also whether or not there was a
reason fér a witness to give testimony that helps or
hurts one side over the other. In other words, was a
witness'ﬁias or p;ejudice for the particular outcome
and also ladies and gentlemen you can take into
account whether or not that witness’ testimony has
been strengthened or weakened by othef evidence
that’s in tHe record? As you know, you cah believe
every word of what someone say, you can disbelieve

every word or you can believe parts and object the
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rest. And what you don’f do, is you don’t count of
the‘number of witnesses forié particular proposition
and say Qell more people-said this so I must believe
that. You know from the exercise of your common
sense that that’s not true, you can believe ohé
witness over twenty. or twenty over one, that’s
entifely up to you. Now ladies and gentlemen fhe
fact that testimony in a particular instance has not
been éontfadicted does not mean you have to bélieve
it. You give all‘of-the evidence;‘all of the
testimony the weight you think it’s entitled to. You
gauge the credibility of the witnesses in the manner
that I’ve just expiainéd to you to determine the
truth of the facts offered through that witness.

Now throughout this process you have one objective
and one objective only and that is to seek the truth.
from whatever source it might come. You also heard
ladies and gentlemen the testimony of witnesses who
have special knowledge, skill, experience or
training or education in a particular field; we call
thosé expert witnesses. ‘Typically,'in a trial
someone who testifies cannét state opinions, bqt
there is an_excéption'I mentioned to you yesterday,
through our rules of evidence for someone who 1is

qualified as an expert. That type of witness can
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give opinions and that witness can give the reasons
for these opinions. Now if you consider the
qualifications and the credibility of the expert and
the reasons for those opinions‘and you give those
things the weight that you think'they are entitled
to. And again, as I mentioned with regard to any
witness, including experts, you are not bound by the
opinion of the expert just because it comes from an
expert. Again, you give it the weight that you think
the testimony is entitled. And the value and effect
of expert testimony is tovbe solely determined by
you. And no opinion of an expert can be accepted inA
and of itself as truthful or reliable, but it must
be weighed by you, the jury, and convince your
judgment of its truth. Now ladies and gentlemen, I
mentioned to you eariier.that the State does have
the burden of proving its case beyond a reasonable
doubt. I’m going to talk to you in detail about’
that right now. So, what is a reasonable doubt in
the law? 1In the law, a reasonable doubt is-the kind
of doubt that would cause an honest and a sincere
and a contentious person who is in search of~£he
truth, hesitate to act. Now proof beyond a
reasonable doubt in this case is proof that leaves

you firmly convinced that the respondent is a
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sexually violent predator. On‘this earth and in this
world, there are very few things that we know with
absolute certainty. The law does not require the
State to present proof that overcomes every possible
doubt. It does .require the State fo present the
proof that overcomes every reasonablé doubt. Now in
civil cases, in most civil -cases, the burden of
proof is by what we call the greater weight or
preponderance of the evidence. In a.case like that
it’s typically illustrated that the scales of

justice are perfectly equal. The party that has the

‘burden of proof must tip those scales ever so

slightly in his or her favor to meet a burden by the
greater weight of the evidence. Now, in this type of
case, the burden of proof.is beyond reasonable
doubt. The State’s burden is more powerful, the
State’S‘proof must'be more powerful than simply
tippihg the scales ever so slightly. It must be
proof beyond a reasonable doubt. Now,‘ladies and
gentlemen, if based on your considératioh of the
evidence in this case, if you are not firmly
convinced that the respondent has been, has been

demonstrated to be a sexually violent predator, your

verdict must be.in favor of the respondent Mr.

.Russell. If, based on your consideration of the
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(75 1 evidence you are firmly convinced that the
\
2 respondent is a sexually violent predator, you must
- 3. return a verdict for the State that he is a sexually
4 violent predator. Now, ladies and géntlemen
5 | reasonablé doubt may arise from evidence which is in
6 the case or reasonable doubt may arise from the lack
7 ' of or absence of evidence in the case. If you,
8 again, if you are firmly convinced that he is a
9 sexually viélent predator, your verdict must be for
10 | the State. If you-believe that there is a real
11 possibility that he is not a sexually violent
12 predator; you must give him the benefit of the doubt
13 and find for the respondent in that régard. Now,
14 ladies and gentlemen I'm going to talk to you now
15 about what the State must have proven to you beyond
16 a reasonable doubt. The elements in this case which
17 the State must prove beyond a reasonable doubt are
18 essentially two fold. Numbe; one, the respondent
19 has been convicted of a sexually violent offense.
20 And I charge you ladies and gentlemen that
21 committing a lewd act on a minor, under the age of
22 ~ sixteen is a sexually violent offense under the laws
23 of this state. The second thing the State must prove
24 beyond a reasonablé doubt is that the respondent,
- 25 Mr. Russell, sdffers from a mental abnormality or a
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personality disorder that makes- him likély to engaga
in acts of sexual vioience if he is not confined in
a secure facility for long term control, care and
treatment. Now, inherent, or part of these two’
elements ladies and gentlemen, is that the State
must prove the requirement that the'respondént

mental abnormality or personality disorder causes

him serious difficulty in controlling his behavior.

. In other words, the State must prove beyond a

‘reasonable doubt that the individual, Mr. Russell

suffers from a mental illness from which he cannot:

~sufficiently control without the structure and care

provided by a mental bealth facility; rendering him
other wise likely to commit a sexually violent
offense. Now ladies and gentlemeb I aﬁ going to
define for you some of the terms-that.I have just

used. The words mental abnormality means a mental

condition effecting a person’s emotional or

volitional capacity that predisposes that person to
commit sexualiy Violeﬁt offenses. Now this mental
abnormality or‘peraonality disorder must cause the
respondent serious difficulty in conbrolling his
behavior. The words likely to engage invacts of
sexual violence means that .the person’s propensity

to commit acts of sexual violence is of such a
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degree as to pose a menace to the health and safety
of others so that he is dangerous to others. And

again, I remind you that the burden of proof that’s

on the State is to prove to your satisfaction beyond .

a reasonable doubt that number one, the Defendant
has been convicted of a sexually violent offense as
I’'ve instructed you, and also suffers from a mental .
abnormality or personalify disorder that makes him
likely to ehgage in acts of sexual violence if he is
not confined in a secure facility for long term
control, care and treatment. Now ladies and
gentlemen we bring it all together to this point, if

the State has met, in your eyes, its burden of proof

~ beyond a reasonable doubt and has convinced you

beyond a reasonable doubt aé to both of these two
élements, the State is entitled to a finding fhat
the respondent is a 'sexually violent predator. If
the State has not mét its burden of proof beyond a
reasonable -doubt as to either one or both of those
elements, the respondent is entitled to a finding
that he is-not a sexually violent predator. Now
ladies and géntlemen I’1]1 mention to you-at this
point that your verdict in this case must be
unanimous. That means all of you have to agree.

This is not a majority vote, it is not a 11 to 1, 7
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" to 5, it must be twelve, zero whatever your verdict

might be. I'm not so much concerned abcocut what your

verdict is, but I do want to:-make sure that you

understand that yesterday you did swear an oath to

try this-case according to the law and evidence, so
help you Gdd; And your responsibilities are just-
beginning. You are to go back into the jﬁry room in
juét a few minutes and give these issues in this
case, the attention that they deserve. This is the
only day these parties will have in court and so
they expect and they are bofh entitléd to a fair and
impartial trial. The only way that you can give that
is for you to render a verdict that speaks the
truth. Now Mr. Foreman, the verdict form is very
brief. It sa&s at the top has the State of South
Carolina prbveﬁ beyond a reasonable doubt that Bobby
Russell is a sexually violent predator under the

South Carolina Sexually Violent Predator Act? There

"are two answers to that question; yes and no. Yes or

no. Now on the verdict form, of course the order
that these are put in means nothing, but. one choice
had to come before the other. You are to discuss
these issues completely and once you are sure that
the verdict is unaniﬁous, youlput a check 'or an X in

the appropriate space beside yes or not then you
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sign the verdict form and you date it, knock on the
door and let the Bailiff know that you have reached
a verdict. If, during the course of your
deliberations, you have a question there will be a
note pad available. You simply w;ite the question
down, sign it and tap on £he.door and let the
Bailiff know that you have a question. Now the law
dictétes, number one. if I can respond to your
question and nuﬁber two how I may respond and you
are -certainly able to ask a qgestion that_you think
are appropriate, but the_law guides me in if and how
I can respond. Now, if someone has to excuse himself
or herself during the course of deliberations to use
the restroom, please stop your deliberation until
the person comes back. Also, if someone has to
leave the jury room, first of all, you have to get
my permission to leave and if someone does leave the
jury room you have to stop deliberations until that
person comes back. What you are obligated to do in
this case ladies and gentlemen is to take your
common sense view of the evidence, put it tpgether
with the law as I’ve charged you and render a
verdict that speaks the truth. In sum, the word.
verdict comes from the Latin word which literally

means speak the truth and that’s what your verdict
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must do. The next thing that we’ll do ladies and
gentlemen is for you to excuse yourselves and go to
your jury room. Yoﬁ may not begin discussing the
case yet. The rules that we operate under reguire me
fo enquire from the.parties number one, if I left
anyfhing out of mylcharge or if I charged you
anything incorrecfly. So'for~the next few minutes
we’ll be covering that. Your signal to delibefate
will be when the Bailiff'comes‘to.your door with the

verdict form and the exhibits that have been

_introduced into evidence and tells you that you can

begin your deliberations. And again, give the issues
the conéideration théy deserve and we'’re looking
forwafd to hearing'your verdict. Pleése go to your
jury room; you may not begin discussing the case
quite yet. Ms. Tyler, if you could just stand right
out in the hall okay?

Okay.

(Jury break 10:23)

The Court: Alright are theré any exceptions or

additions from the State?

Mr. Flores: Nothing'from the State Your Honor.

The Court: And from the respondent?

Mr. Shepherd: No sir.

The Court: Alright as far as the, your exhibit for i.d.
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" 1 for Dr. Burke, I'm not going to allow that into
QQQQQ 2 - evidence. I think that on the one hand he tesfified
3 ' fully about his observations and conclusions and he
4 : was crossed on that. I think that the report itself
5 - would be commutative to the things he did testify
6 and be somewhat confusing tbrthe jury as to the
7 | things in the report that were not specifically gone
8 into in cross. So I respectfully.sustain the
9 objectibn’of that.- Now as far as  the alternate;AI
10 , | can do one of two things. I can keep her here in a
11 V separate room in case somebody on ﬁhe jury falls by
12 the wayside or I can excuse her, come back at two
13 ‘ with the rest of the panel or I can, well those are
14 about my choices.
15 Mr. Shebherd: I think this jury will be fine. I think
16 there would be no reason to have her held-at this point.
17 The Court: Alright, Mr. Shepherd?
18 Mr. Shepherd: I have no-objection to that.
19- The Court: Okay, I’1l1 have her come in and I'1l1l tell
20 .V her the panel’s coming back at 2:00. If y’all can
21 | get with the Court Reporter to make sure these
22 éxhibits éré in order.
23 (Alternate Dismissed)/ (Deliberations Begin 10:27)
24 The Court: ' Thank you. Alright. Mr. Flores, I believe
25 _ you’ re by yourself; just hang tight in case the jury




120

10

11

12.

13

14

16

17

18

19

20

21

22

23

24

25

The care and treatment of Bobby Ruséell 160

has a qﬁestion or a verdict. Mr.“Shepherd,‘i‘know, I
know you have some folks here behind you and T just
.ask you ladies and gentlemen to be kind of close at
hand. If the jury has a verdict or ' a question I’1l
certainly wait a reasonabie time for you to come
back, but not unusually long. I had a lawyer one
time in Sumter who decided to go to Shoney’s, to the
buffet and he relayed word that he’d be béck after a
while. Well, he left his food, it. got cold and he
never got to eat.'Alright, thank you.

Mr. Flores: Thank you Your Honor.

The Court: Alright I was told the jury has a verdict. Is
the State ready? U

Mr. Flores: Oh, yes the State is ready.

The Court: - = Is the respondent ready?

Mr. Shephe;d: YeS'sirT

The Court:" - Bring in the jury.

(Jury enters courtroom 10:59)

The Court: How many do we have?
Bailiff: Twelve.
The Court: Alright, I'm told Mr: Foreman that you’ve

reached a verdict?

Foreman: Yes Your Honor we have.

‘The Court: And is the verdict unanimous?

- Foreman: Yes Your Honor.
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The Court: Okay, hand the form and the evidence to

the Bailiff. Alright, 1’11l review the verdict form.l

The one question has the State of South Carolina
proven beyond a reasonable doubt that Bobby Russell
is a sexually violent predator under the South
Carolina Sexually Violent Predétor Act? We the jury
unanimously answer thexquestion as follows: Yes,
Bobby Russell is a sexually violent predator. Now
Mr. Foreman and ladies and gentlemen of ﬁhe jury,

this is, if this is your verdict and it’s still your

" verdict, please raise your right hand. Alright the

record would show that all twelve jurors have raised
their right hand. Alright, is there anything from

the State before the jury is released?

Mr. Flores: No Your Honor.

Mr.

The Court: Anything from the respondent before the

jury is released?

Shepherd: No sir.

The Court: Alright ladies and gentlemen that

concludes your service for this particular case.

Please note that no one can quarrel with your

~verdict. I would ask you to do one more thing

concerning this case, do not discuss this case,

including your service about the verdict. Also, if

someone wants to talk to you about the case you can
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tell them you can’t talklabout it for the rest of
this week. After ydur service this week is dvef'you
- can talk about this case all that you want. You
don’t have to,.but if someone approaches you later
on and wants to talk to you about your vefdibtvor
aﬁything about fhis case and you don’t want to talk
about it, just tell the person that. You don)t have
to give any reason fof'it. If that person persists,
you get their name and let the Clerk of Court’knbw
and she will relay that to me and then I’'11l take
care of that. Now the rest of the panel is coming
back .today at two o’ciock. We'll be picking a jury
ét,that time. You are'released until two pm and I
look forward to seeing you at arouhd that'tiﬁe.

Thank you very much.

(Jury excused 11:02)

“The

Mr.

The

Mr.

The

Court: Alright, any motions from the respondent?

Shepherd:'Not at this time Your Honor.

Court: Alright, I’1l allow him ten days to make
any motions thathyou see fit.
Shepherd: Thank you.

Court: I won’t calculate the days for you, but
keep in mind that today is November the first.
Alright what is the, is the operative section Mr.

Flores 44-48, 1007
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Mr. Flores: That’s-cérrect Your Honor.

The Court: Alright what 1s the State’s position on

. the putting the jury’s verdict in place as far as
the statute?

Mr. Flores: As a result of the verdict coming back that
Mr. Russell is a sexually violent predator, we do
have a proposed order of commitment denoting that in
writing. I have a copy of that for Mr. Shepherd.

The Court: Alright. Alright I’'1ll note that 44-48-100

provides that if a court of jury finds that a person is a

sexualiy violent predator, the person must be committed

to the Department of Mental Health for control, care and
treatment until such time as theimental abnormality or
personality disorder has so changed that he’s safe to be
at large and released pursuant to statute. Is that still
the operative code section Mr. Flores?

Mr. Flores: Yes Your Honor.

The Court: Alright Mr. Shepherd do you have any, I
know you disagree with the jury’s verdict, but do
you have any procedﬁral questions or'objectiohs to

" the order of commitment?

Mr. Shepherd: No, the order of coﬁmitment looké pretty
standard. . |

fhe Court: Alright, gentlemeh, I appreciate the way that

you’ve tried ybur case. I will sign this order. Mr.
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Russell I trust that you will note that this is
simply one step in the process. Your lawyer will
advise you about any and all rights - that you have,
including, but not limited to the right to petition
for your release under the specific provisions of
the statute. Is that after a year? Is that cérrect
Mr. Flores of at such 6ther time as they may think
that he is safe?

Mr. Flores: I believe the statute provides an annual,
yearly review. I believe thét code section is 44-48-
110. However, at any time that the mental

The Court: . The department?.

‘Mr. Flores: The department does believe Mr. Russell’s

condition has changed, he’s completed the program, a
discharge board would meet to make recommend;tions.
The director of the Department of Mental Health
authorizes Mr. Russell to petition so that could
happen at any point, not Iimited to that yearly
hearing.

The Court: Alright. Okay, I’1ll issue the order as
presented by the State and thank you very much for
your éarticipation.

Mr. Flores: Thank you Your Honor.
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§ 14.1-206 (Asscssments JO7.5%) $ Fine may be pd. in equsl, consecative weekly/Anonthly -
§ 14-1-2t I(AX1) (Comv, Sarcharge) si0 5 TP s, of § beginning <
14-1-211{AX2) (DU] Surchargr) $100 $
g 56-5-2995 (DUL Assossment) s12 7§ ofm» _ paid o Public Defender Fund Ao
56-1-286 (DUT Breath Test) 5257 y
g 47.12 (Public DeffProb) $500 —¢ f 0ol
§ 14-1-212 (Lew Enforce, Funding) 535~ 35—00
§ 131213 (Drug Court Surcharge) 5100 g
B s0-21-114(BUT Breath Test Poc) 850 g

B 56-5-2942(1) (Vchicle Assessment)

§ 90.7 (SCCIA Surcharge)
3%to County  (if paid in installments)

TOTAL . $ 1 53 10
, N
Clerk of Court/ Deputy Clerk Chu‘d‘ M a

Court Reporter; Pmnu-' )
SCCNZI 7 (06/2009)

Nt b el I otz yten
M)%fku@f M
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STATE OF SOUTH CAROLINA) _. INDICTMENT
) 2009GS18-0990

COUNTY OF DORCHESTER )

At a Court of General Sessions, convened on August 3, 2009 the Grand Jurors of

Dorc¢hester Coumy present upon their oath:

CRIMINAL SEXUAL CONDUCT WITH MINOR FIRST DEGREE

 That In Dorchester County, South Carolina, on or about May 9, 2008, the

.Defendant, Bobby Russell Jr, did willfully and unlawfully assault the
vigtimMinor2 | , with the intent to commit a sexual
battery described as digitally. penefrated the female victim age 2, and the said

victim was less than 11 years old, This offense being in wolatlon of Section 16-3-

656, of the South Carolma Code of Laws, as amended

=
g Cx» = g
el )
e ?"ﬁ. = i
Fazg & =~
WA N L e
mo B a3 g
Zg &
i .
24 “o
§§§§:§a . ]
gy 5 e v—— C:>
. Ny -
‘ < fou -?:
[y ]

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided, i

v - , i

Harrison Bell, Solicitor.



PAGE B5/ Bf 2 7

8438320178

11/89/2012 10:01

't

M-118482

STATE OF SOUTH CAROLINA

County/ D Munlc:pall&rlofr] QEPUPD%‘{
Dorchester 20004 N s HH 9: L

THE STATE
againsf uHERYL G?A

Bobby Russell, ir
Address:

DORCHEST LR‘ﬂﬁ

Summerville, SC 23483-

Phoae: ssn: 2 —_
Sex. M  Race: Heighe 5 10 Welght 160
OL Siate: s | Bl

Anem:y ORI# SCO180000
Progeputing ﬁgancr Dorchester County Shedff |
Proseaiing Officer: T Morgan - 7963
onense: Sex / Criminal sexual conduct with minor or
attempt - victim under 11 yrs of age - First degree
Offense Code: 0385

ARREST WARRANT ' STATE OF SOUTH CAROLINA ) ORIGINAL  Lrfummssm |

K] County  [] Municlpaltyat ¥ AFF(DAVIT Jea,
Dorchester }
Persmally ‘o bebre me the afiant 1 Monean wbo
being duly swon depopss and seys thal defendant  Bobby Russell, Io
within (his counly and siste on orabosl  ()5/09/2009 ~ $/)s/04 Volata the criminal daws of the
te of South Carolina {or ordinance of County’ D Municipality of Darchester )

In the following parficulars:

CLERK OF CUUR.I DESCR'PT'OH OF OFFENSE Gy / Criminal sexual conduct with minor or attempt - victim under 1 t yrs of age - First degree

1 dudher state thal twse is probable cause to believa thal the defendant nemed obove did  commit
the crime et foth and thel probable cauwse is based on the following facts:

Bobby Russell Jr. digitally penetrated the vagina of 2 year of age female at . The victim disclosed to her mother by
physically demonstmting that "Bobby™ had put his fingers into her vagina, after her mother found child pemography on 05/22/09
an a computer that Russell had been using. While at MUSC on 05/23/09, the victim indicated that he did it when it was dark outside
and in her bedroom. The victim’s mother provided a statement indicating that the victim's behavior had changed drastically 2 few
days after Russcll started staying at their home around 05/09/09. She began Lo wet her bed after having been fully potty wained fora
yt, and refused to go to the bathroom when he was present. She refused to take baths or showers, which she had previously enjoyed.
She also started holding her vaginal area stating that “it hurts™. The victim's mother also found a baby photo album of the victim out
int the bedroom that the defendant was staying in. Russcl? has a history of CSC with a Minot Ist degree.

Code/Ordinancs Sec:  16-03-0655(A)(1) Slanstixe of Affant ~
m ?—Q == o
= v = STATE OF SOUTH CAROLINA ) ' Ba 2 ¢ M
(] Gowny  [[] Muricpaityor K] Cowty [ Minipsityot j| Aents Address 100 Sears Street af £ & >
- The accused Saint Gearge, SC29477- tAx N\, =
. L] o
: l'°mbe a';“’“‘ a’:: ;’:'9“1 befora me - o be Dorchester Aflants Telophone mS, Q W =
1 wih acco o . : — ——
95. ng 'e gD 2 R
=5 3\ = oy
(-8} ARREST WARRANT SR B~
~Sgnsre of Judae ‘ < ? o <
Date: TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY: ™
It appearing from the above affidavit that there sre reasonable @omos 10 believe that
RETURN
A copy of this amesl ol was el on oraboul  5/9/2009 dgefendant  Bobby Russell, Jr
. did viclate tha ctiminal laws of the Siste of South Caroina (or ordinanoe of
@ Countyy D Municpality of Do[chestér . ) B3 sef forth below:

RETURN WARRANT TO:
General Sessions
. 101 Ridge Street
St George, SC 29477

OESCRIPTION OF OFFENEE: Sex / Criminal sexua] conduct with minor or attempt - victim under 11 yrs of age - First degroc

Having found probable cauge and the above affiant having swom befora me, you sre empowered and directed (o arrest the sald defendant and brinp Him or
her before me forthwith to be dealt with secording to law. A copy of this Amest Warrant shall be delivered w Ihe defendant al the (me of fis exesution, ar as
soon thereafler as is pmcticable
Swom to and subscribed bafore me

)

) Judge's Address  Troy Knight Judicial Cumplex
LSy ) Summerville, SC 20483-4707

}

)

Judge's Telephane  (843}832-0370
Issting Courl: Magistrate D Municipet D Gircult

ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL
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General Scssions Tracking Sheet.
" Indictinent # 0000GS18

Name: Russell, Bobby Jr Warrant/Ticket # ‘MIIS48'2

AKA: . Date of Arrest; :05/30/2009
Addr: _ _ " Date of Offense:  05/09/2009
29483 - Date Rev by Clerk 06/08/2009
‘ | Magistrate: Cletk Of Court C P, G 8, And Family Court
SSN# Counts: Code: 0385/Sex / Criminal sexuel conduct
. ‘ . with minor or attempt - victim under 11 yrs of
: S_“: M Race: ) : age - First degree
DOB: A : o
DL# . | Indictment#  0o000s180)q ~-QQ0

Disposition [nformation

1. Transmitted to SOL & SCCA: \b
2. Disp Received by Clerk: %

3. Date of Disposition: \\'

"y
' g2 (N = o
Dvisposition it Guilty plea aa 8N Ca %
| —_ 2. Trial - guilty Es,a::»é s 3
—_ 3. Trial -- not guilty ‘_‘3:__’: W —  Ymy
4, Dism/Not Pros/Pros Ended  Explain: 2 w =
o 3
5. ludicial Commitment Explain: RE ;f\' ®
____ 6. Judicial Dismissal » == 5‘ R~ %
___ 7. Remanded : Explain: - P
___ 8. Dismissed at Prelim : (X3
___8& NoBil : :
___ 9. Fatilure to Appear Explain:
__.. 10. Other ; Explain;

Judge: _ &”dﬁ}f/ln - Court Reporter: ) A u wq

Defense Atty: P QYD (C¥ ﬂéﬂl Z{  Solictor: H Dt

Counts: ____ Code: vy

Sentence:
| 5

W Vi@ Oy 3 oy ¥

omoum:n’r

it
ov OTs

R QUK. ofRN O
M @%aé W Wy drelty ¢ vd eckly
p Cofy &

Ao AL ana |
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(AT T ihde AL i -
' sTATE of sourth cA _ ) IN THE COUKT OF GENERAL SESSIONS
COUNTY OF Dot )
STATE p ; INDICTMENT/CASES:  __ 2009S18.1087
i MME"J y  Ae _Mytesis -
EM____, Dene of Offemae:
Roew . Sﬁqm_ﬁ_m_z‘_ y 8CCus §: ls-:s-uo
DOB: wrarivie SS¥ e ) CDR Code £
Address: )
DLK T SR CLESL g - ;
In disposicion of the s indictroent colRtl How the Defirudant who wes [] CONVICTEDOF or  [QPLEADS
TO: Sen/ Lewd Act, cotsmittitg or stiempting leswd act tipen child under 16 (June 4 1996) )
inviolstionof  §  16-15-140 of the §.C. Code of Lawa, bearing COR Code # 2400 :
] NON-VIOLENT {) VIOLENT [JSERIOUS  [JMOSTSERIOUS [ JMandstory GPS(CSC Cigiras<s
wminoc 1 or Lawd Ant)
Thochargels %] Asioticmd,  [[]Lenw cudes Offeae, (] Defendrn Weives Preserment o G Joxy. (Qefenchnts iniriahs)
Theplm is: UWM ukawmeiddm. R} Negotsted Whm
Bell, Harvison 1. SCRag T etk Tor Defendat E SC Bark
WHEREFORE, the Defendent is the Stste Dapattisest of Cotrectioms, [ | Coumty Detewtion Cextoe,
fox 8 dotreeninate tero of

[0 wdertde ¥ rAet  ootfo
the sexvics of peyment 5
Mation for ’

s U "R D@/D
m.wummwmmmuscm § 24-13-40 to be enlculried and rpplied

bythe of Conrectiom.
Defondant fx to be placed on the Central Regintry of Chikd Atuse snd Neglect prrsuant @ 8., Codo B17-25-135,

mmwliuscmml_-_m»n povsos couvicted of § vislatium of Section 16-15-20 or 16-35-63 (Crim{us?
Demestic Vislenes ) 13 sl ATrissport.pomnens,or rectiva # firderm or smitwiton.

SPECIAL CONDITTONS: |
CIresTITUTION: [ Deterad [ Dt Wokvas Hoaarig [Jortarmi
Touk: § phos 20% fee: § . %—"@k
Payment Tenms: Sevvice Employment
[J sexby SCDPPPS Attrxid Voe. Retab, or Yob Corp,

: Mgy sexve W/E begicing
Recipient: 5 Subgtance Alrmae Corrmeng -
;ﬁhsmwm;m $ Random Drug/AJohe! testing o
Fine n cxasective
§ 14-1-231(AX1) (Conv. Surcherpe) 0 m: m‘:?shm equd, weekly/morthly B
§ 141-211(AXZ) (DU1 Sutchargs) $100 8 P . :
§ 5652995 (DUT Armmyrseen) $t2~F $ peid (o Pubtic Defeader Fund
§ 36-1:286 (DUT Bresth Test) R , Otber:
B 4742 (Pobtic DeG/Prob) ys00
§ e12toristrs ro o L
B 141213 (Drug Court Sunharge) 310 ¢
§ 5021-{14(BU! Broith Trat Fee) W g -
8 G 0 PDor .12

§§ 56-5-294 1) (Vehicle Assemxment) um:’ 1 ' — e —

B 907 (SCCIA Surchurge) _
IR County  (if puid ita inntxlinscanty) - § ' ‘ g~ - /7 ‘
TQTAL $
PRESIDING N
" Clork of Coay Deprsty Clevk %&j Jodge Code: Q<l _F 7 1 I%

SCCA217 (06/2009)




; | | | The State of South Carolina
County of DORCHESTER

e e

ﬁ T ——  COURT OF GENERAL SESSIONS
| - August 3, 2009 TERM
ARREST WARRANT NUMBER ' . .
Hﬂ%ﬁ ——— ==. e
_ | o - THESTATE
Arvested: Juns 8, 2008 - : e
ACTION OF GHAHD JURY 3
: N R & Bobby Russell Jr

Indictment for
Dats: July 36, 2008 LEWD ACT, COMMITTING OR
_ _ ATTEMPTING LEWD ACT UPON CHILD
VERDICT UNDER16 -
’ . SC coda 1615140
Foreperson of Petit Jury )

Date:

]

g s w0 B2 1Y epato
ﬂghis F hereby waive presantment ot R
Grand Jury. .

Defendant

v ——
S

B

19:81 o

b
heraby appear in my own proper parson
and plead guilty to the within indictment

_ orio
Defendant
- Witness: ,
C.C.C.PLS. AND GS. T
g g
Bis
Lwe ]
. “ 1
-l L — :'
278 2 8
orEEs ® 8
"m;sb& 50‘%%#5‘ e =
I A
RET Wt

10%/68/17

8/ 187E8EPD

ee/8@. 3ovd
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CERTIFIED 74

2011 0CT 26 PH 1:38 :
STATE OF SOUTH CAROLINA) INDICTMENT

et 2l 1.4»-‘ .. -
COUNTY OF DORCHESTER(/)CLE”RE'( oy 2009GS18-1097

DORCHERTHR SAOHT :
At Court of Genoral Sossions. convenad on AW 3, 2009 the Grand Jurors of
Dorchester County prasant upon their oath: |

LEWD ACT, COMMITTING OR ATTEMPTING LEWD ACT UPON CHILD
UNDER 18

That in Dorchastar County, South Carolina, on or between May 9, 2008 and May
20, 2009, the Defendant, Bobby Russell Jr, being over the age of 14 years old,
did wiilfully and lewdly commit or attempt to commit a lewd ar lascivious act upon
the body or #s parts of Minor 1 a child under the age of sixtean (16) years
with the intent of arousing, appealing to, or gratifying the lust or passions or
sexual desires of himself or the child. This offense being in viclation of Section
16-15-140, of the South Carolina Code of Laws, as amendad.

Against the peace and dignity of the State, and contrary to the statute in

B

Harrison Bell, Solicitor

such case made and provided.
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132

M-118615

Sex _M_ Rece

DLSate g oL .
Dos - ) Agency GRI&  SCO | 80000
Prosecutog Apency Dorchmer County Sheriﬁ‘
Prosecintng GMfane T™ - 7943

Oftensa  Sex - Lewd Act. commilting ora!tom;m!g;eud act

upon child under 16 (Inne 4, 1996)
Ottense Code 2168
Code'Ordmance Sec -~ 16-13-0140

. SSN )
Voot 5 J0 Weew 160

AFFIUAYLI : ina

. - -y - r
R S

Drorchester }

= S'I;ATEOFSOUMCM o © UL OO Plsbosty appeared befor me te miars 1T Morsan
_ X ’ 3 - Deg auly saom doposes #nd Sars i detendam  Bobby Russell, Jr
Dorchester Ly g2 AW B0 9B wis cowy and state on or sbot (15092009 ot B vl B
Bt of Soulh Ceolwl {or bitkaance of E [X] Countyf D Il\.ricspal'kyof Dorchester
THE STATE CohES in the Bllomny pabodans
R m -" = p H
Bobby Russell, fr n g"hé’j{* ' dﬁ?‘?'m““m Sc!’[ﬂsdAct.cammﬂnngormempunglmdac:uponchﬂdunda 16 {Junc 4, 1996)
Adgrets . '
Sunamerville. SC 29483- { hxthec- migk Tl thew b5 pobait Gouse 10 beSewe Ut the defondant namad shove i commt
. Poone te oimg sl futh snd that pobable cume s bised on the folwing bt

Benviten the daies of 05/09/09 and 0572009 Bobby Russell Ir. committed a lewd sctone 5 veer old waleat 1
Summerville. In'that he pulled the viclins pants down and started to fondic the victin's penis with his hend. The victim's 2 yem

- oid gister had beeo sexumliy assaulied by the suspect. so the wietim was scheduled for an interview &l the Doscheser Crildren's

Center. During the forensic intervien hie disclosed thal the suspect frad pulled down his pants end “played™ with bis penis using |
band, The defendans has a hisiory of Criminal Sexual Condnct with a Minor 1st degree in Novermber. 2008.

Seprturs of Affant .

NETURN WARRANT TO:
General Sessions
101 Ridge Street
$t. George, SC 29477

ORIGINAL ORIGINAL

| STATE OF BOUTH CARDUNA

QRIGINAL

A AtactsAddess 100 Sears Street
1 Courtyy MuniopsRty of e S
E. ‘ D ) Saim George, SC 20477.
Dorchester Affant's Teherhone :
ARRES‘I"WARRAHT

mmuwmmammammmmmmmmmmc&m
nmmmmmmm-.mmmmt

oot 593009 .aeterda.  Bobby Ruesall. Ir
e vicisle the Comewl Laws of the Sise of Sl Comima fnr ornance of
K} Cowtrt [T Muicomtyor  Dorchester

DESCAITION OF OFFENSE: Scv - Lewd Act. commiing or antempling lewd st upon child under 16 (fune 4, 1996]

1 a5 et forth betowr,

Having Jound probabie Caums nd 1 Sbove ot havng morm beto M, you i smpowansd end dracted 10 SRt the xaixt deferdat 2nd iing him ¢
her befors e foreth 1o e desll with pCcondng 1o law A oopy of tha Amost Misant shal! be Ozhveled 19 te desentyat Bt the e of s siacubon. of &1

00
Bworn 1o snd substnbed before me )
o Of/H 2ID9 ¥

Jusge's Adrers Troy Knight Judicial Complex

mm& ) Summerville, SC 294834707
. = 3 Judge's Teteptane (843)1832-0370

Fredenack 1. Newton
fooge Cads PTV3 )

ORIGINAL

tssorgCount  {3(| Mageieu |‘_"] Mumciod
CRIGINAL ORIGINAL

(] orant

ORIGIHAL
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STATE QF SOUTH CAROLIN ) IN THE COQURT OF GENERAL SESSIONS
_:COUNTY OF Dorchester )
STATE VS. ) INDICTMENT/CASE#: 2009GS18.1275
Robby RussellJr )  A/WH _2009DORI1Q

ARA; _ )  Datcof Offense:  _11/2/2008
-Race: Sex: M Age: 3s ) 5C.Code  § :_16-15.140

DoOB:; N ) CDR Code #: 2468

Address: ) '

29483

DL#: SIOF ; SENTENCE SHEET _

In disposition of the said indictment comes now the Defendant who was - [1 CONVICTED OF or [XIPLEADS

TO:  Lewd Act, Committing or Atteynpting Lewd Act Upon Child Under 16 )

inviolntionof § 16-15-140 ofthe 8.C. Code of Laws, beating CDR Code # 2468 N
NON-VIOLENT (1 VIOLENT Dssmous [OMOST SERIOUS [IMandatoty GPS{CSC [J§17-2545

' w/minor 15t or Lewd Act)

The charge is; Asindicted,  [T]lesset Inclded Oﬂ‘ensc, g Det'endm Waives Pmsmunem to Grand Jury. (defendant's initisls)
The plea is: [[] Withow Negotiations or Recommendation, : [] Recommendation by the State.

PLORC

Bell, Heri SC Bard Attorney for Defendant SC Bard#
. WHEREFORE. the Defendamt is jted to the State Department of Corrections, [CJ County Detention Center,
for o determinate tem of z 3 days/montpfyears ([ undecthe  Youth nder Act  not 10 pxaced years
and/or (0 pay a fine of 3  provided that’'upon the service of ~ davs/mm/m pa{rﬁ’
of § ey plus costs and assessmants as applicablc®; the balance is shspended with probation for ———————o
r bject to South Carolina Department of Probation, Pavole and Pardon Services standard conditions of
e L st e |\~ B 2070

s Defe 310 be given credit for time eerved pursuatit to 8.C. Code 24-13-40 to be calculated and applied
by the § t of Comcotions.
e Defendmnt is to be placed on the Central Registry of Child Abuse and Neghect pursuaat to 8.C. Code §17-25-135.

Pursuant to 18 U.5.C Section 922.it is anlawful for a person cnnvicted af & vislation of Section 16-25-20 or 16-25-64 (Criminal
Domestic Violenct ) to ship,transport,postess,or receive g firearin or ammonition.

SPECIAL CONDITIONS: o O\ =
[JRESTITUTION: [ ] Defrred  [] Def. Wetv Hearing 1 ordered S DAY
Total: $ plus 20% fee: § %’; da y@bhc Servi ggﬁt‘—\:‘m—‘r— § yn?ent % 3
Payment Terms; Obtain GED LR N e =
me —

O setby SCDPPPS Atterd Vo Rehsb. or Job Cop. %5 71Ty © X

: May serve W/E begining Sg =
Recipicat: Substance Abuse Counseling —gta:?iz
*Fine: 3 * Randotn Drug/Alechol testing .
B 14-1-206 (Assessments 107.5 %) $ Fine oy be pd. in equal, consecutive weekly/monthlf.d o
e 14-1.211(AX1) (Conv. Surchargc) s100  § lﬁ E pmts, of $ begimming
§ 14-1-211(AX2) (DUT Surcharge) $100 3 s paid to Public Defender Fund
§ 56-5-2995 (DUT Assessment) $127§ oo
§ 56-1-286 (DUI Breath Test) s:;; 3 : =

47.12 (Public DeffProb) : - - -
g 14-1.212 {Law Enforce. Funding) 03 : a5, =) / ﬁr’
B 141213 (Drug Court Surchargs) % Ty
50-21-114(BUL Broath Test Fee) $50 . -

g 5&5-294;3; (Vobicle Assessment) $40/ea : _D)Appointed PD or appointed othey coungel, ____ §47.12
§ 907 (SCCIA Surcharge) A s g § % recuires $500 be paid to Clerk during probation.
3% toCeunty  (ifpaid in mstaliments) s 9 ,al © / YA

TOTAL s | 32.°9° /ﬂ/ @
‘ fapgm | e ‘/ﬁ?‘@"é
Clerk of Coury/ Depuny Clerk Chaw) Judge Code:

Coutt Reperer Bovinu elly Semtence Dite: - S
SCCA/IT (06/2009) . 4
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STATE OF SOUTH CAROLINA ) INDICTMENT |
' ) 2000GS18-1275
COUNTY OF DORCHESTER ' ) 2009G _

At a Court of General Sessions, convened on August 3, 2009 the Grand Jurors of

Dorchester County present upon their oath;

LEWD ACT, COMMITTING OR ATTEMPTING LEWD ACT UPON CHILD
‘ UNDER 16 | o

That in Dorchester County, on o? about N“ovember 2, 2008, the Defendant,
Bobhy Russell Jr, being over the age of 14 years old, did willfully and lewdly
commit or attempt to commit a lewd or lascivibus act upon the body or its parts of
, & child under the age of sixteen (16) years with the intent of
arousing, appealing to, or'gratifying the lust or passions or sexual desires of .
himself or the chiild. This offense being in violation of. Section 16-15-140 of the’

South Carolina Code of Laws, as amended.

g (x 8 &
2o \5“ PR -
P N G t
2oy § T
EE N =
53 9w
8&3' -5 2
=35 &, x o
Sy N 9
w .

Against the peace and dignity of the State, and contrary to the statute in

such case made and provided.

Harrison Bell, Solicitor



" Respondent was pe'rSonally present and represented by Andrew T. Shepherd, Esquire.

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF DORCHESTER ) CASENO. 2011-CP-18-394
| )
) 2
IN THE MATTER OF THE CARE )  ORDERFOREVALUATION =,
AND TREATMENT OF )  PURSUANT TO THE SEXVUALLYZ, —.
BOBBY RUSSELL, )  VIOLENT PREDATORACT:  \, = -
RESPONDENT. ) T
) | =
o~

This matter comes before me on petiti(_ni of the State of South Carolinzii;:f‘br.“‘gn ordgg

t

requiring the Respondent, Bobby Russell, to submit to an examination and to be detained in an

appropriate secure facility pending a trial, p_ursuaxit the Sexually Violent Predator Act (S.C. Code

~ Ann. Sections 44-48-10 et seq.). A Probable Cause hearing was held on March 3, 2011 in St.

George; the State was represented by Assistant Attorney General Lloyd V. Flores, Jr., and the
I have considered the showing made in respect to this matter and am of the opinion that

probable cause exists to find that thé Respondent is a Sexually Violent Predator as defined by

S.C. Code Ann. Section 44-48-30.

THEREFORE IT IS ORDERED, ADJUDGED, AND DECREED:

That the Respondent shall be:

(@) Upon completion of his criminal sentence at the South Carolina
Department of Corrections, transferred to and confined in the Dorchester
County Detention Center until a final diSposition of this action; and

(b)  Transported to an appropriate facility of the South Carolina Department of

' Mental Health for an evaluation to determine whether the Respondent
suffers from a mental abnormality or personality disorder that makes him
likely to engage in acts of sexual violence if not confined in a secure
facility for long-term control, care, and treatment. :

The court-ordered examination shall be requested by the Office of the Attorney General

of South Carolina and scheduled by the examining facility as soon as possible. The Respondent

is to arrive at the examining facility at the time established by confirmed appointment with the

l1of2

135



136

staff of the examining facility. The Respondent continues under jurisdiction of this Court.

The qualified expert appointed by the Court at this Probable Cause hearing to examine

the Respondent is Peggy C. Wadman, M.D., MPH.

. _
Within five days of the receipt of the written report of the examination by the Office of
the Attorney General of South Carolina, said office shall make a copy of such examination’

available to the Respondent’s attorney.

AND IT IS SO ORDERED.
The Honorable Diane Schafer Goodsteiny:
Presiding Judge for the First Judicial Circuit
Court of Common Pleas

March 7, 2011

St. George, South Carolina

20f2



STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

AND TREATMENT OF
BOBBY RUSSELL,

)

)

)

)

IN THE MATTER OF THE CARE )
)

)

RESPONDENT. )

)

" CASE NO. 2011-CP-18-394

137

Z
IN THE COURT OF COMMON PEEAS %
g

FIRST JUDICIAL CIRCUIT 2, o “

ORDER OF COMMITMENT e

“The trial of this case was held in the County of Dorchester in the Court of Common Pleas the
week of October 31, 201 1. A jury of citizens from Dorchester County heard this case pursuant to a
request for a jury trial filed by the State. Assistant Attorney General Lloyd V. Flores, Jr., represented
the State. Andrew T. Shepherd, Esquire, represented the Respondent. The jury having heard the
presentation of the evidence made the following findings of fact pursuant to South Carolina Code

Sections 44-48-90 and 44-48-100:

The State has broven beyond' a reasonable doubt that Respondent, Bobby Russell, is a
sexually violent predator as that term is defined in South Carolina Code Section 44-48-30.

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT

(a) Respondent is committed to the Department of Mental Health for his long-term control,

care and treatment;

'(b) Respondent is to be detained in the Dorchester County Detention Center and transported,
as soon as possible, by the Sheriff of Dorchester County to a secure facility of the
Department of Mental Health at 4460 Broad River Road, Columbia, SC 29210. The Sheriff
is to transport Respondent on such scheduled date as the Sheriff’s Office coordinates with the

Depanment of Mental Health.

ANDIT IS SO ORDERED.

/%9'/. / ,2011

St. George, South Carolina .




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. " : ) ,
COUNTY OF DORCHESTER ) CASE NO. 2011-CP-18-394
. | ) |
IN THE MATTER OF THE CARE " ) VERDICT FORM
AND TREATMENT OF ) |
BOBBY RUSSELL, )
RESPONDENT. )
)

Has the State of South Carolina proven beyond a reasonable doubt that Boﬁ)y Russeﬂs a:‘.-;"" _

sexually violent predator under the South Carolina Sexually Violent Predator Act?: . =
:f.'i’a A
We, the jury, unanlmously answer the questlon as follows: ' . A

\/ YES, Bobby Russell is a SeXually Violent Predator.

NO, Bobby Russell is not a Sexually Violent Predator.

/\/ _ ' ; i Foreperson f
oV. ‘ , 2011 : ‘

St. George, South Carolina
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other.

Sensitive Information in Appellate Court Filings.”

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S. C. 29211-1589

(803) 734-1330

February 21st, 2013

LaNelle\Cantey DuRant
Appellate Defender
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