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(~". 
1 OPENING STATEMENTS OF MR. FLORES: 

\ " 

2 Mr. Flores: Your Honor may it please the Court? 

3 The Court: Yes. 

4 Mr. Flores: Mr. Shepherd, Mr. Russell. Good afternoon 

5 ladies and gentlemen. My name is Lloyd Flores. AS" I 

6 introduced myself to you earlier today, I'm employed 

7 by the office of the Attorney General. This case is 

8 about the protection of the citizens of Dorchester 

9 county in the State of South Carolina. As Judge 

10 James has indicated, this is a case brought under 

11 the Sexually Violent Predator Act~ We are here today 

12 to answer one question. Is Bobby Russell a sexually 

13 violent predator? That's Mr. Russell, sitting next 

14 to Mr. Shepherd, his attorney. But what does that 

15 mean? How is a person a sexually violent predator? 

16 As the Judge stated, our legislature about thirteen 

17 years ago, passed the Sexually Violent Predator Act. 

18 It did so with two thoughts in mind; one that there 

19 exists, within our state, certain individuals who 

20 have mental abnormalities or personality disorders 

21 that make them more likely to commit acts of sexual 

22 violence. And second, that these individuals need 

23 treatment at a secure facility, because they are 

24 extremely dangerous individuals to the public. The 

/"" 25 State does contend that Mr. Russell is one of those 
( 
,"-.... 
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1 individuals. What I say durin~ my opehin~ statement 

2 and my closing arguments, I may make ~istakes in the 

3 law and the judge, as he has stated so far, is the 

4 judge of the law. He knows the law and if I make a 

5 mis-statement of that law, I ~pologize because 

6 that's a mistake, but whatever he says, is what the 

7 law is. But my understanding of the Sexually Violent 

8 Predator Act defines a person to be a sexually 

9 violent predator in this way. That they one, have 

10 been committed, or I'm sorry, they have been 

11 convicted of a crime which has been defined as a 

12 crime of sexual violence or a sexually violent 

C
'" 
-' 

13 offense and two, that the person suffers from a 

14 mental abnormality or personality disorder that 

15 makes them more likely to commit another act of 

16 s~xual violence if not confined for long term 

17 controlled care and treatment. So, the State today 

18 must prove to you that Mr. Russell, one has been 

19 convicted of a sexually violent offense and two, 

20 suffers from a mental abnormality or personality 

21 disorder that makes him more likely to commit 

22 another offense. In support of our case, the State 

23 would contend that Mr. Russell has, in fact, 

24 committed a sexually violent offense and has been 

25 convicted for those acts. In fact, we would contend 
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( "', 
.. 

1 that he has been convicted of three, separate, 

", 

2 sexually violent offenses. Against, three separate, 

3 child victims. We will contend that the evidence 

will show today' that he was convicted of sexually 

5 assaulting a four year old girl, a two year old girl 

6 and a five year old boy. That he pled guilty to 

7 each of these crimes. Now, I won't go into the 

8 details of these offenses at this time, but I must 

9 tell you, the details of these crimes will corne out 

10 during testimony today, and these cases, by their 

11 very nature contain graphic, sometimes, things that 

12 we wish that we didn't have to speak about. So, I 

C ... " 

13 want to advise you that you will hear things today 

14 which you may not like to hear. Now, the second 

15 prong of the Sexually Violent Predator Act, as I 

16 stated, is that Mr. Russell also has to have a 

17 mental abnormality or personality disorder that 

18 makes him more likely to commit acts of sexual 

19 violence. Today, you will hear testimony from Dr. 

20 Peggy Wadman who is seated here in the front row of 

21 the courtroom. She is a psychiatrist who was ordered 

22 by the Court to conduct an evaluation into that very 

23 question. Does he have a mental abnormality or 

24 personality disorder? And is he more likely to 

25 commit acts of sexual violence? You will hear 
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1 today, and she will testify, that after evaluating 

2 Mr. Russell, she did find 'that he does suffer from 

3 Pedophilia and that he lacks a control over this 

4 Pedophilia, such that he will commit other acts of 

5 sexual violence~ However, as the judge will instruct 
I 

6 you and has instructed you, you don't have to 

7 believe one hundred percent of what· she says. Listen 

8 to her testimony, you will get to decide. You 

9 yourselves will get to decide whether or not Mr. 

10 Russell does lack that control. Listen to the 

11 details, listen to the evidence as we present it. 

12 Not just the evidence from the State, but any 

c 13 

14 

evidence that Mr. Shepherd and Mr. Russell might 

place before you. We thank you, the Attorney General 

15 thanks you for being here today. This is a very 

16 difficult question, these are not pleasant cases and 

17 we thank you for your time and taking your 

18 responsibility that our Constitution invests with 

19 you in answering those questions of fact. Thank you. 

20 The Court: Mr. Shepherd any statement at this time? 

21 Mr. Shepherd: Yes sir. 

22 The Court: Alright. 

23 OPENING STATEMENT OF Mr. SHEPHERD: 

24 Mr. Shepherd: Ladies and gentlemen, you h~ard the State. 

25 What qualifies as a sexually violent predator under 
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1 the act? Before we get into that, let's take a good 

2 look over here at Mr. Russell. He's sitting over 

3 there in his shackles and his prison garb. Sexuaily 

4 Violent Predator statute is a civil commitment. It 

5 is not a criminal trial, it is whether or not this 

6 individual should be locked away for long term care 

7 and treatment in a protected facility. The State is 

8 saying that Mr. Russell meets that criteria for two 

9 reasons~ One, he pled guilty to three counts. Two, 

10 they have an expert who said he matches· that 

11 criteria. A psychological, psychiatric perspective.-

12 What our evidence is going to show you is that the 

13 State, that now wants to put Mr. Russell into long 

14 term care and treatment for a period indeterminate, 

15 we have no idea when he'll get out except for when 

16 the physicians say they feel that he can be 

17 released. So the same State that is now trying to 

18 say that this is a dangerous, sexually violent 

19 predator, is also the same State that carne to Mr. 

20 Russell when he faced a forty five year sentence or 

21 more and said, We'll let you out with three years 

22 credit for time served, subject to some probationary 

23 period, that you get treatment, out patient 

24 treatment. That you are subject to certain criteria 

c 25 that you cannot be around drugs, alcohol, minor 
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1 children. And what the State's expert does not do is 

2 the State's expert doesn't look at those factors. 

3 The factors of the probation, the factors of what 

would be some level of control after Mr. Russell was 

5 released. He maxed out in March of 2011. He pled 

6 guilty in November 2010. Where is the disconnect 

7 with the State to say that now he is a sexually 

8· violent predator, he's got to be lock~d away for an 

9 indefinite period of time when the State's willing 

10 to. come forward and say well, you'v~ already served 

11 this much time waiting on trial, now you can be 

12 released, but as long as you're subject to these 

13 terms of probation, it's okay. You're not a danger 

14 at that point. But that's on the criminal side and 

15 now we're on the civil side. But that's what our 

16 evidence is going to show. Our evidence is going to 

17 show that the'State's expert and reliance on an 

18 assessment done on Mr. Russell prior to his plea 

19 deal. The State's expert relied on a, on a, on an 

20 assessment that in numerous places found that Mr. 

21 Russell was a low to medium risk, low to nominal 

22 risk. Using all different batteries of assessment. 

23 It finds that Mr. Russell is a current high risk. 

24 We're going to put on testimony to explain why the 

25 person that did that assessment felt that he was a 
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1 current high risk. And you'll see, which is our goal 

2 here, that Mr. Russell's probation, the terms of 

3 supervision, the terms of out patient, mandatory 

4 treatment are enough to protect us and to protect 

5 society from anything that the State claims he is 

6 going to go out and do. Your burden is going to be 

7 beyond a reasonable doubt. As you listen to the 

8 testimony, you got to listen, you got to think hard. 

9 We've got a guy who the State said it's okay if he 

10 walks, he served his time waiting on trial. It's 

11 okay if he walks subject to the terms of his 

12 . probation and then they come back on the civil 

13 commitment side and say we can lock him away and we 

14 should lock him away for an indeterminate period of 

15 time. They are going to argue, well it's typically 

16 the standard length of time, but we don't know. It's 

17 not measurable. We don't have an actual sentence. So 

18 here we have a guy, sitting'here who maxed out, who 

19 should be home, serving under the terms of his 

20 supervision, receiving the treatment that he was 

21 ordered to take, the terms of his probation and he's 

22 still sitting in jail, could be going on your 

23 shoulders, for involuntary commitment for treatment, 

24 because now he is a sexually violent predator. 

2~ Again, one that was freed when the State gave a plea 
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1 deal to walk in just a couple of months. That's the 

"~ .. 
2 stuff you're going to have to consider. You've got 

3 to look for reasonable doubt. We're going to go 

4 through Dr. Wadman, her assessment and her opinion. 

5 We're going to go through Dr. William Burke's 

6 assessment of Mr. Russell.and as you listen to the 

7 differences.of opinion; they're going to agree in 

8 some places, they're going to disagree in some 

9 places. But you've got to look at what these 

10 experts, the professionals have said, does it raise 

11 a reasonable doubt? That's the State's burden. This 

12 is a case of reasonable doubt. You're going to see 

(
--.. , , 

13 it. Yo~'re going to feel it. You'.re going to know 

14 it. You're not going to feel comfortable with any 

15 decision that you make in this case; you're always 

16 going to look back and say did I do the right thing? 

17 But when you tear apart and look at these 

18 assessments and you think about, .the two positions 

19 that the State~s now taking are has taken at this 

20 point. There's some reasonable doubt. We just ask 

21 you to keep an open mind. Look past the prison garb, 

22 look past the shackles. That man is no longer 

23 serving a criminal sentence. That's what we want you 

24 to see is that he's still sitting there, he could 

25 ~till be subjBct to being shackled under a civil 
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1 commitment process. Please think long and hard and 

2 thank you for your time. 

3 The Court: Alright, thank you. Mr. Flores you can 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

call your firsi witness .. 

Mr .. Flores: Thank you Your Honor. The State would cal~ 

Dr.' Peggy Wadman. 

The Court: Alright, raise your right hand and state 

your name please: 

Dr. Wadman: Dr. Peggy Wadman. 

The Court: Do you swear the testimony that you will 

give to this Court will be the truth, the whole 

truth and nothing but the truth, so help you God? 

Dr. Wadman: I do. 

The Court: Alright, please have a seat. If you would 

please ma'am have a seat and give your full name to 

the Court Reporter and spell your last name. 

Dr'. Wadman: It's Dr. Peggy Wadman. W-A-D-M-A-N. 

DIRECT EXAMINATION OF DR. Wadman BY MR. FLORES: 

Q: 

A: 

Q: 

A: 

Q: 

Good afternoon Dr. Wadman. 

Good afternoon. 

Dr. Wadman, how are you currently employed? 

I am currently employed as the forensic medical 

director for the South Carolina Department of Mental 

Health. 

And what professional degrees do you currently 
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possess? 

I graduated with an undergraduate degree and then 

went to medical school and did four years of medical' 

school and when we got out, or about to graduate, we 

had to pick out a specialty, and I picked the 

specialty of psychiatry. And then I went through 

four years as psychiatric residency in adult in 

general and then I ~id ,one more year of forensic 

fellowship 'and after that I took examinations, oral 

and written examinations and board ~ertified in 

general psychiatry and also forensic psychiatry. 

Doctor you used a lot of terms there and sometimes I 

don't understand what they mean.Wha£ is the study 

of psychiatry? 

Psychiatry is the study of medicine and the brain 

and so where as a cardiologist would be an expert in 

.heart, a urologist deals with anything pertaining to 

the urinary tract, a psychiatrist actually practices 

medicine, so I actually prescribe medication and I 

do testing and order tests and labs and what not and 

I look at different disorders ot th~ brain and then 

more specifically; to go into forensic psychiatry, 

you look at matters that pertain to the brain and 

the law. So the interface between psychiatry and 

the law. So some of the things that a forensic 
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i-- , 1 psychiatrist does is they might, somebody might be 

~--~' 
2 charged with a crime and the forensic psychiatrist 

3 would look to see if they were suffering from a 

4 mental disorder when they committed the crime and 

5 how that may have played into the committing of that 

6 crime and whatnot. So and then there's also 

7 different situations like this~ where we might 

8 evaluate someone to see if we think that they meet 

9 the qualifications for going into the sexual 

10 predator program. 

11 Q: NOW, you briefly described,the board certification 

12 process. Is that something that every psychiatrist 

'c> 13 

14 

or psychologist might be required to do? 

A: If they want to be board certified and anymore, most 

15 hospitals and most states are going to requirements 

16 for board certification, generally wh~n the boards 

17 are offered, about half of the people will take it, 

18 pass the boards. 

19 Q: Doctor have you previously been recognized and 

20 testified as an expert witness in forensic 

21 psychiatry and the Court's of law in this state? 

22 ' A: Yes I have. 

23 Q: On 'approximately how many occasions have you done 

24 so? 

c 25 A: Probably more than a hundred times. 
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And have all of your, :out of all the times that 

you've testified, have you always testified for the 

State in these cases? 

No, not always. 

Your Honor at this time we would ask that Dr. Wadman 

be recognized as an expert in the field of forensic 

7 psychiatry. 

8 The Court: Any questions at this time? 

9 Mr. Shepherd: No objections. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2'1 

22 

23 

24 

25 

The Court: Alright, the witness is qualified as an 

expert in'the field of forensic psychiatry. Ladies 

and gentlemen, if I can have your attention in that 

regard for just a few minutes. Typically, there are 

two types of witnesses who testify. They are lay 

witnesses and there are expert witnesses. Typically 

when a witness testifies that witness can only 

testify to what they saw or heard or smelled or 

touched. Again, those are called lay witnesses. 

Those folks, those kinds of witnesses c~nnot give 

opinions. There is an exception, in our rules of 

Evidence where someone who is qualified by 

education, training or experience in a particular 

field~ that type of witness can give opinions and 

can give the reasons for those opinions. That does 

not mean, however, that you are bound by the opinion 
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1 just because it comes from an expert. You are 

2 .required to evaluate and weigh this witnesses 

3 testimony and give it the weight that you think it 

4 deserves. 

5 Q: Doctor, how did you become involved in this specific 

6 case? 

7 A: I received an order by the court to conduct an 

8 examination and so every county, the judge, they'll 

9 have, they'll have what's called a probably cause 

10 hearing to see if there's cause to believe that the 

11 person might be a sexual predator and then they're 

12 evaluated by a psychiatrist who's appointed by the 

13 court. So, I you know like in some cases where I 

14 might be hired by either side and in this case I'm a 

15 neutral party, appointed by the court. 

16 Q: Doctor, what type of evaluation did you conduct of 

17 Mr. Russell for this case? 

18 A: I conducted a forensic evaluation that consisted of 

19 meeting with him personally to do an extended 

20 interview, also looking over all the legal documents 

.21 related to the case so those would be the arrest 

22 warrants, the indictments, victim's statements, 

23 statements or basically examinations by the doctors 

24 who examined the children and in this case, we look 

25 at his medical records and also any psychiatric 
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1 records that he might have. His ptison records; he 

2 was in prison a very short time, so there weren't 

3 very many of those, so but I would look at those and 

4 .any other testing that was done by any other 

5 consultants. 

6 Q: Were you paid to conduct this evaluation? 

7 A: No I was not. 

8. Q: And as part of that evaluation you just mentioned 

9 that you sat down and interviewed Mr. Russell. Would 

10 you identify Mr_ Russell? 

11 A: Yes, he's sitting with his attorney at that table. 

12 Mr. Flores: Your Honor we would just ask the record 

13 reflect that Dr. ·Wadman identified Mr. Russell. 

14 Q: Doctor, when you were asked to conduct an evaluation 

15 in this type of case, what is it that you do 

16 specifically? What is your protocol? 

17 A: My protocol is to first review all of the available 

18 records that I have and then I meet.~ith the 

19 respondent and evaluate them, and talk to them. 

20 Sometimes I order more testing, sometimes if 

21 testing's already been done that's available, I'll 

22 review that. I'll just lbok through and make sure 

23 that they meet the criteria or that they have the, 

24 the legal convictions, which he did have three 

( .. . convictions for lewd act on a minor. And then form 

"-. ... . 
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Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

.The care and treatment of Bobby Russell 

an opinion and write a report. 

Doctor, as part of this evaluation, how many 

occasions did you have a chance to sit down and 

speak with Mr. Russell? 

I spoke with him one time. I met with him on March 

25, 2011. 

47 

In addition to meeting with Mr. Russell, what was 

the type ·of information that you received to conduct 

your evaluation for this case? 

Well, I, I received his, all of the legal documents, 

which would include the arrest warrants, the 

victims' statements, statements from the parents, 

medical exams of the children, I look, received a 

report from the Dr. William Burke who had done a lot 

of testing on Mr. Russell before he was actually 

convicted of the crimes. And did some assessments of 

my own. 

Is this the type of information that is typically 

and reasonably relied upon by other experts in your 

field? 

Yes, it is. 

At the time you conducted your interview and 

evaluation,_was there any information you could not 

obtain? 

No, not at that time. 

17 
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1 Q: And did you consider and rely on all of this 

2 information you listed for the jury just a moment 

3 ago and upon your interview with Mr. Russell in 

4 rendering an opinion in this matter? 

5 A: Yes, I did. 

6 Q: Doctlor, why did you rely on information regarding 

7 Mr. Russell's criminal history in reaching your 

8 opinion? 

9 A: Well, a person~s past is probably the best predictor 

10 of what somebody will do in the future. They call 

11 that the single, most powerful predictor. If a 

12 person has committed sexual offenses in the past, 

13 then he's more. likely to commit sexual offenses in 

14 the future. And also to see If there was just 

15 general criminality, general anti-social behavior, 

16 any crimes of violence in his past, anything like 

17 that. 

18 Q: Now, you've already testified that Mr. Russell had 

19 been convicted of three counts of committing a'lewd 

20 act on a minor. Are these offenses, to which Mr. 

21 Russell has convictions, are they listed as sexually 

22 violent offenses? 

23 A: Yes, they are. 

24 Q: If I may approach the witness Your Honor? 

C' 25 The Court: Yes sir. 
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1 Q: I'm going to hand you what's been marked as 

2 Plaintiff's exhibit number 3. 

3 A: Yes. 

4 Q: I'm going to ask you to just review that for a 

5 moment. Doctor, can you describe what those 

6 documents are? 

7 A: This is an indictment for lewd act for committing or 

8 attempting a lewd act on a child under sixteen. This 

9 was dated, this was on or about November 2nd
, 2008. 

10 It involved a four year old girl and this is the 

11 sentencing sheet·that goes with that. 

12 Q: And how do you know that those are, in fact, true 

13 copies? 

14 ·A: They have the stamp and they're certified. 

15 Q: Doctor, as part of your evaluatiQn, did you learn 

16 the details underlying this particular offense? 

17 A: Yes, I did. 

18 Q: And could you relay, could you tell the jury what 

19 happened in this offense, in this particular 

20 offense? 

21 A: This particular offense involved a four year old 

22 child that lived next door to Mr. Russell. The 

23 records indicated that some time between two a~m. 

24 and three thirty a.m. on November 2, 2008, he 

25 entered the home of his neighbor and sexually 
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assault~d the four year old girl by performing oral 

sex on her and placing his penis against her vaginal 

and/or her anal area. The victim told her mother 

that Mr. Russell had woken her by placing hig hand 

over her mouth and the records documented that he 

then touched her vaginal area with his hand and his 

mouth and exposed himself to her, by placing his 

penis on her.vagina. She told her mother that she 

told him no several times and he kept doing it until 

she started crying and then he left her room. Once 

he left the room, there are various accounts that 

were given by Mr. Russell. He basically said that he 

was discovered in the house and he told the child's 

father that he was just there to apo16gizeto him 

'for an incident that happened a few days earlier; it 

was somewhere around two thirty in the morning. And 

the victim's father made him leave the house and in 

the meantime, the little girl was crying and told 

her mother that he had molested her. They were there 

in the house still and they heard a sound coming 

from the girl's bedroom and the father went into the 

girl's bedroom and Saw Mr. Russell coming back 

through the bedroom window after he'd already been 

escorted out of the house and the victim's father, 

of course when he approached Mr. Russell,went 
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(~ 
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1 

2 

outside in the yard and shoved him out the gate of 

the property and watched him go home. 

3 Q: Now Doctor, according to the sent~ncing sheets, did 

4 Mr. Russell go to trial on this charge? 

5' A: He was, he actually took a plea bargain is my 

6 understanding. He was originally charged with 

7 criminal sexual conduct with a minor and burglary 

8 first degree and he pled to lewd act. 

9 Q: At this time, Your Honor, we would move, the State, 

10 the Plaintiff's exhibit 3 into evidence. 

11 The Court: Any objection? 

12 Mr. Shepherd: No sir. 

13 The Court: Alright. 

14 (Plaintiff's Exhibit Number 3 was put into evidence) 

15 Q: If I may approach again Your Honor? Doctor Wadman, 

16 I'm going to hand you what's been marked Plaintiff's 

17 exhibits 1 and 2 and ask that you review these. 

18 A: Okay, these, these are sentencing sheets, okay these 

19 are, these are arrest warrants, sentencing sheets 

20 and indictments for two, two more victims. The first 

21 set occurred in November 2008. These occurred in May 

22 of 2009~ One was a two year old girl and one was a 

23 five year old boy. 

24 Q: And is there any notation to indicated the 

C
-:::··· 

, 

25 authenticity of these documents? 
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1 A: Yes, they're certified copies. 

2 Q: Doctor, would you please describe for the jury the 

3 details underlying these specific acts? 

4 A: Okay, regarding the situation with these, Mr. 

5 Russell was out on bond; He was out of jail on bond. 

6 He was wearing an ankle bracelet and he was supposed 

7 to be living with his uncle and he had a curfew to 

8 follow. Apparently, he had some type of falling out 

9 with his uncle and Over the curfew, he wasn't making 

10 the curfew or corning in on time and he was either, 

11 either left the house or was kicked out of the house 

12 and he eventually ended up living with the, the 

C"-
13 

:14 

parents or at least the mother and the boyfriend of 

these children here. So, he moved into their house 

15 with an ankle bracelet and he had already been 

16 released on bond for the pending charge of criminal 

17 sexual conduct with a minor. And shortly after he 

18 was there at the house, it was discovered that the 

19 little girl told her mother, after the mother had 

20 found child pornography on her computer and, and 

21 became very concerned, because the morn told police 

22 that it ~~sn't hers and it didn't belong to her 

23 boyfriend. And so, _~he asked her daughter had 

24 anyone been doing ~nything, to her. The daughter said 

25 that Mr. Russell had been digitally, not in the 
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C-~ .. 
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2 

words of the two-year old, but basically digitally 

penetrated her vagina and then the little boy also 

3 said that he had, fondled him on at least one 

4 occasion and the mother called the police and 

5 subsequently there was an investigation and the 

6 children were taken to the special children services 

7 where they conduct the interview and the examination 

8 and he was arrested. I believe the original charge 

9 was, one of the original charges was criminal sexual 

10 conduct with a child. He ended up pleading guilty to 

11 two counts of lewd act. One for the two year old and 

12 one for the five year old. 

c 13 

14 

, Q: Your Honor at this time we'd offer Plaintiff's 

exhibits 1 and 2 into evidence. 

15 Mr. Shepherd: No objection. 

16 The Court: Alright. 

17 (Plaintiff's One and Two were marked) 

18 Q: If I may approach? Doctor, what is significant 

19 about these offenses with regard to your opinion? 

20 A: Well, what was concerning about Mr. Russell and his 

21 behavior, there are sex offenders who certainly 

22 score higher on the risk assessment similar to mine, 

23 but ~hat was significant about Mr. Russell was that 

24 incredible level of impulseitivity and inability to 

c 25 control his behavior. The fact that he would molest 
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... ~.-. 1 a little four year old girl and then the father 
I 

\ 
\". 

2 confrontiBg him in the house'and kicked him out of 

3 the house and then going into the child's bedroom 

4 and finding him coming back through the window. That 

5 shows a real level of impulseitivity and inability 

6 to control his behavior. Then he got out on bond and 

7 had an ankle bracelet and moves into the home ofa 

8 couple who have two small children and then molests 

9 those two children. And so, the, the lack of 

10 judgment, the lack of ability to say no to his 

11 impulses, no to even understand how really crazy 

12 that is. To be out of jail on·a bond with an ankle 

13 bracelet and move into the house with two young 

14 children there and then also molest those two 

15 children. So I just think, given that and plus the 

16 fact that the other risk factors, he has risk 

17 factors of substance use and abuse makes him likely 

18 to sexually re-offend. That's what we're looking at, 

19 somebody who is likely to sexually re-offend. 

20 Q: I want to talk to you a little bit about risk 

21 factors you just mentioned. What are risk factors? 

22 A: Risk factors are just different things that make a 

23 person more likely or less likely to do something. 

2'4 So, in other words, what we do in this business is 

25 we have different assessments that we use to 
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1 determine how many risk factors does this person 

2 have. So in his case, risk factors for.sexual 

3 offenders would be how many sex offenses have they 

4 been corivicted of in the past. You know, the more, 

5 the more they've been convicted, the higher risk 

6 they would be in that sense. The literature, 

7 scientific literature, when we study things like 

8 this shows if somebody molests a male child they're 

9 at higher risk; if the child was. unrelated to them, 

10 they're at higher risk; if, if, if any of the 

.11 children were strangers, they're higher risk. None 

12 of his were strangers .. If they have prior non sexual 

C·~ . . 
13 violence convictions they're higher risk; if they 

14 never lived in a committed relationship with a, you 

15 know, a woman or manor whatever, a loving 

16 relationship for two years, less than two years or 

17 never, that's a higher risk. Mr. Russell's never 

18 been married. He's never lived with a woman 

19 continuously in over two consecutive years. The 

20 literature shows that that makes him a higher risk. 

21 The younger somebody is when they sexually re-offend 
, 

22 the higher risk.they are. So those are the types of 

23 things that we look at. 

24 Q: Doctor, as you were describing the information you 

C'., 25 relied on in rendering your opinion in this matter, 
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1 the police reports, the documents which you've just 

2 described, you also mention an assessment or 

3 assessments that were dOhe. Was there an assessment 

4 that you conducted specifically? 

5 A: Yes. Ii I code somet0ing Called the Static 99 

6 revised and ~hat that is, and again, in this field 

7 of sexual offender research', they come up with 

8 different instruments to iee how much of a risk is 

9 this person to re-offend. They'd pUllout their own 

10 assessment, their own actual assessment and they'd 

11 start asking you questions and they'll say have you 

12 ever, do you smoke? .Hav~ you ever been a smoker1 

13 Have you ever had cancer? Has anyone in your family 

14 ever had cancer? Do you drink accessibly? You know, 

15 how many medications are you on and the more you 

16 an~wer yes to ttiose, you know, if you answer yes I'm 

17 a smoker, my family smokes; I grew up in a .smokey 

18 household, you know, I drank a fifth a week, you 

19 know, I, you knbw, I don't exercise, all these, 

20 they're going to go well, yeah, maybe we can insure 

21 jou~ but it's going to cost you an arm and a leg 
, 

22 right? Because you're a high risk, ybu're a higher 

23 risk for the insurance company. That's the same 

24 thing that we do with sex offenders. The 'higher they 

C" 25 score on these instruments,. the higher risk that we 
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1 think that they are. 

2 Q: And you scored one of these assessments for Mr. 

3 Russell? 

4 A: Yes, I did. 

5 Q: Okay, what did that assessment tell you? 

6 A: The assessment told me that he is in the moderate 

7 hi.gh risk category. He's not he highest, he's not 

8 the highest risk category, but this is just one of 

9 the things that we look at. A lot of the people that 

10 we commit to the program will score very, .very high 

11 on these instruments. He scored moderately high. But 

12 as I said before, this is just one part of the 

C
··~ 
. -

13 assessment. What concerned me so much about Mr. 

14 Russell was the, the risk taking and the high level 

15 impulseitivity and lack of judgment that he showed. 

16 Not just in committing his first sex offense that we 

17 know about, but the two that followed and so based 

18 on that, that was the most concern for me. 

19 Q: Doctor, I recall you stating in your testimony that 

20 you relied upon another evaluation and some 

21 assessments or tests that were conducted by Dr. 

22 William Burke. 

23 A: Yes, I did. 

24 Q: Why did you, why did you rely on those particular 

25 tests and that evaluation? 
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1 A: On Dr. Burke's evaluation? 

2 Q: Yes. 

3 A: Well. Dr. Burke did something called a PPG. That's 

4 a test, that's a little more evasive. What it does 

5 is they hook up a gaugej it's called a strain gauge 

6 to a man's penis and there are other tracers; they 

7 trace their respiratory rate and 'there's something 

8 in the seed that tells whether they're trying to 

9 suppress an erection and then basically, they show 

10 them and the person sees and hears images of 

11 children, adults, malesi females, you know, some 

12 corrosive~ some just normal and they k~nd of measure 

13 their sexual response to those. And the reason that 

14 I thought that Dr. Burke's report was significant, 

15 even though he had only given it to, in draft form, 

16 what I noticed first was that at the top of the 

17 assessment it said this is a draft. You know, it 

18 wasn't a final copy, so I actually called him on May 

19 6th
, 2011 and went through the report with him" 

20, because I wanted to clarify what were his final 

21 conclusions versus just what were the preliminary 

22 findings that he had and one of the things that 

23 struck me in his evaluation on the PPG, was that the 

24 highest, the highest sexual arousal Mr. Russell had 

25 was to a female child in the persuasive. Meaning 
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1 it's not necessarily voluntarily persuasive, you 

2 know, just normal voluntary and persuasive and then 

3 coercive, it gets more violent. But that was his 

4 highest level of response. He also responded to 

adult females and teenage females, which is normal. 

6 Q: Doctor,_ was there any other information upon which 

you relied in rendering your opinion in this matter? 

8 A: No, you know, other than the information in Dr. 

9 Burke's report. He found, Dr. Burke found the same 

10 thing that I found in the interview, is you know, 

11 one of the things, one of the tests showed that he 

12 had a high level of inattention and impulseitivity 

c 13 and that clearly came across in the interview and it 

14 clearly came across in his recorded history, 

15 especially the history of the crimes. 

16 Q: Doctor, based on your examination of Mr. Russell, 

17 the review of his records, all these factors that 

18 we've been discussing over these last few moments, 

19 did you render an opinion to a reasonable degree of 

20 medical certainty as to whether Mr. Russell has a 

21 mental abnormality or personality disorder? 

22 A: Yes I did. 

23 Q: And what was that opinion? 

24 A: I diagnosed him with pedophilia and non exclusive 

c 25 type. The reason I did that is because he's also -had 
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1 sexual relatio~ships with adult females. That in 

2 itself is not unusual" Most people who ,do molest 

3' children, they don't necessarily just prefer 

4 children, they have relationships with adults and 

5 also they can have deviant sexual arousal to 

6 children. I also diagnosed him with polysubstance 

7 dependants alcohol and cocaine, also a history of 

8 ecstasy abuse. He reported that he use ,to abuse 

9 ecstasy almost every weekend for a three or four 

10 year period. The same with cocaine and he also had a ' 
, 

11 history of a head injury, which was concerning to 

12 me. 

C""" 
" , 

13 Q: Doctor, can pedophilia be treated? 

14 A: Yes, it can. 

15 Q: Is it a life long 'condition? 

16 A: Yes, if somebody has pedophilia, it's life long. 

17 There's no cure for it, but there is treatment. 

18 It's someone like alcoholism, someone who is an 

19 alcoholic or alcohol dependant, they never really 

20 get over that. They'll always be susceptible to it, 

21 but they can live a life of sobriety. Most 

22 pedophiles actually don't offend against children. 

23 They live with it, they control it, they can control 

24 it, but a lot of times they have to learn in 

( 
25 treatment how to control it. 
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Now, Doctor, you've mentioned that Mr. Russell has a 

history of drug and alcohol abuse. Did drugs and 

alcohol play a r'ole in his committing the offenses 

that he did? 

He told me that he had not used alcohol or drugs for 

the two years prior to his arrest. The father of one 

of the victims, the night that he broke into the, 

into the home and molested the four year old said 

that he was drunk. So, you know, based on what Mr. 

Russell told me, he did this sober. Based on what 

the father of one of the victim's said, he was at 

least intoxicated on the one child. But there's no 

indication he was intoxicated when he committed the 

acts against the other, two children. 

Doctor, at this time, do you have an opinion as to a 

reasonable degree of medical certainty as to whether 

Mr. Russell's pedophilia effects his emotional or 

volitional capacity so that he is pre disposed to 

commit future, sexually violent offenses? 

Yes, I do. 

And what is that opinion? 

I believe he is pre disposed. 

And why is that? 

Just based on his history, and his risk factors and 

the behavior that he's already exhibited and 
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c' 
1 

2 

especially the behavior that he exhibited when he 

was out of jail on bond with an ankle bracelet on. 

3 Q: Doctor, do ~ou have an ,opinion to a reasonable 

4 degree of medical c~rtainty as to whether Mr. 

5 Russell has the propensity to be dangerous and 

6 commit future sexual violent offenses? 

7 A: Yes, I believe that he does' have that propensity. 

8 Q: Doctor,do you have an opinion to a reasonable 

9 degree of medical certainty as to whether Mr. 

10 Russell's propensity to commit future sexually 

11 violent offenses is of such a degree that it poses a 

12 menace to the health and safety of others? 

C"---, .... 
..•. 

13 

14 

A: Yes, I do. I ,believe it does. 

Q: Doctor, do you have an opinion to a reasonable 

15 degree of medical certainty as to whether Mr. 

16 Russell has serious difficulty in controlling his 

17 behavior and his propensity is to be dangerous? 

18 A: Yes, I think that he does have serio~s difficulty 

19 controlling his behavior. 

20 Q: Doctor, do you have an opinion to a reasonable 

21 degree of medical certainty as to whether Mr. 

22 Russell's Pedophilia makes him likely to engage in 

23 acts of sexually violence if he is not confined in a 

24 secure facility for long term control, care and 

c· 25 treatment? 
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r-- 1 A: Yes, I do think he has the propensity towards that. 

'- . 2 Q: And Doctor, at this time do you have an opinion as 

3 to a reasonable degree of medical certainty as to 

4 whether Mr. Russell meets the legal criteria to be 

5 found to be a sexually violent predator? 

6 A: Yes, I believe that he meets the legal criteria. 

7 Q: Doctor, if the jury were to find Mr. Russell to be a 

8 sexually violent predator, and commit him, would he 

9 be offered treatment for his Pedophilia? 

10 A: Yes, he would. He would go to a treatment program 

11 that's operated by the South Carolina Department of 

12 Mental Health. It is, the program is separate from 

13 the prison system, but it is located within the 

14 fence of the Broad River Road Correctional 

15 Institution. Its employees though and security are 

16 through the Department of Mental Health and Office 

17 of Public Safety. And then they go into the program 

18 for treatment and once a year they have a review to 

19 see whether their condition is so changed that 

20 they're considered to be safe to be at large. 

21 Q: Beg the Court's indulgence. 

22 The Court: . Alright. 

23 Q: Doctor, that's all the questions I have for you at 

24 this time. Please answer any questions that Mr. 

25 Shepherd might have for you. 
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1 The Court: Alright Mr. Shepherd. 

2 CROSS EXAMINATION OF DR. WADMAN BY MR. SHEPHERD: 

3 Q: Hi Doctor Wadman. Now Dr. Wadman, you said that you 

4 did meet with Bobby Russell as part of your 

5 evaluation? 

6 A: Yes, I did. 

7 Q: Okay. You met with him for a total of about two 

8 hours? 

9 A: I believe it was two hours, yes. 

10 Q: And you reviewed evidence provided to you by whom? 

11 A: By, well the package comes from our Paralegal. I 

12 don't know exactly where she compiles that from, but 

C···'; 
-~ 

13 

14 

it has all of his police documents so it would have 

come from Dorchester County police. I can tell you, 

15 from the Department of Corrections. 

16 Q: Uh-huh. 

17 A: Copies of his records there, copies from the 

18 children's services and Palmetto Health. 

19 Q: Okay, was there any effort on your part to obtain 

20 information from say, Mr. Russell's family or 

21 defense attorneys? 

22 A: Yes. I actually interviewed some other over the 

23 telephone and I got some information from his, from 

24 his criminal attorney. 

25 Q: Okay, did any of the information from Mr. Urekco's 
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I 

1 office make it into your report? 

2 A: Yes it did. It, what they sent me was a copy of a 

3 report from, they sent me a copy of Dr. Burke's 

4 report. 

5 Q: Uh-huh. 

6 A: They sent me a copy of some prescriptions for 

7 medications. They seDt me a copy of the report from 

8 SLED, a lab report. 

9 Q: Uh-huh, did you obtain any evidence that might 

10 suggest that no DNA was found on,Mr. Russell's DNA 

11 was never found on the first child in your report? 

12 A: They sent some type of lab report from SLED, but I 

13 didn't really look at it too closely, because he had 

14 already confessed to that crime. 

15 Q: Did you receive any information to indicate that Mr. 

16 Russell's were never found on that window that he 

17 was allegedly pushed out of? 

18 A: Let me look through this real quick. No, I don't 

19 see that. 

20 Q:Okay and did you receive any information regarding 

21 Mr. Russell having taken a polygraph test with 

22 regards to the allegations that were against him to 

23 which he ultimately pled? 

24 A: He's mentioned that he had taken a polygraph 

25 examination, but I do not have the results from 
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that. 

Okay, if the polygraph came back in his favor, would 

that have effected your report to some degree? 

Again, 'the fact that polygraphs I don't think are 

admissible in criminal court, I guess, I don't know, 

I don't know the rules of the law on that, but the 

fact that he confessed to the crime and pleaded 

guilty to it, I weigh~d that more heavily. 

Okay. Did you receive any reports regarding child 

pornography on the computer that would verify that 

the child pornography was on the c'omputer several 

months before Mr. Russell e'ver lived in that home, 

with those two children? 

I didn't receive any reports, on the status of the 

pornography. 

Okay. When you conducted the Static 99, you found 

that Mr. Russell'was in the moderate to high 

category, correct? 

Yes. 

Okay, can you explain to us how your Static 99 

differs from that of Dr. Burke on who's report you 

did rely on? 

Well, when I spoke with Dr. Bu~ke and we actually 

briefly discussed that, he acknowledged at that time 

on the phone I believe that he, he wasn't aware of 
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his relationship status and again, Dr. Burke's 

report was just a draft. You know, it wasn't, it 

3 wasn't his final copy. So I think at that point he 

4 hadn't gone through the records or verified whether 

5 he had in fact, had the two year plus relationship, 

6 which he had not. So I think that was where our 

7 scores differ. 

8 . Q: Okay. Alright, did you take into account any dynamic 

9 factors like the effect of treatment and supervision 

10 with regards to the Static 99? 

11 A: He hadn't had any treatment. 

12 Q: Did you offer any opinions as to how his score might 

C' ~ ; 
.. 

13 

14 

be effected through treatment and proper 

supervision? 

15 A: No, one of the things, you know, on his sentencing 

16 sheet it did say that, .you know, he had been on 

17 probation for five· years, he couldn't have any 

18 contact with children. You know, it went through a 

19 number of things that he would have to meet before 

20 he' could get out of or he could be released on 

21 probation and I certainly look at that. 1 think it's 

22 a good, you know, it does something that can work in 

23 somebody's favor, but the rea~on it didn't work in 

24 his is because he was released on bond for his first 

25 offense against a child and he promptly broke the 
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1 condition of his bond and moved into a house with 
( 

2 two young children in it and then sexually offended 

3 against those two children. So, it really wouldn't 

4 matter that he were out on probation or out on bond, 

5· because he already p~ove~, at least to me, that he 

6 couldn't be trusted to maintain those conditions of 

7 probation. 

8 Q: And your basing that solely off the fact that he 

9 pled guilty? 

10 A: Yes. 

11 Q: Okay. Alright, not on any incidents of the.child 

.12 pornography, not being on the computer when he was, 

13 or being on the computer before he ever lived in the 

14 house? 

15 A: Well, I actually I, ·let me re-state that. I base it 

16 not just on the fact that he pleaded guilty, but 

17 also on the statements of the children, of three 
, 

18 different children; a two year old, a five year old 

19 and a four year old to trained interviewers of 

20 children who have been molested and the children, I 

21 read through those interviews and they, they all 

22 maintained in their own words, as only young 

23 children can do, that he molested them. So, based on 

24 all of that I believe that he did molest the 

25 children. 
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1 Q: Do you have any thoughts with regards to the other 

2 battery of tests performed by Dr. Burke that placed 

3 him in the low nominal risk category for violent 

4 recidivism? 

5 A: I remember that he was in the highest risk category 

6 when they scored them all together; thatis all I 

7 remember. But again, I don't know. how Dr. Burke 

8 scores those, but I understand that he's here and 

9 will probably be able to answer those questions for 

10 you. 

11 Q: Well, Dr. Wadman, you relied on that for your 

12 report. 

C~:, 
13 

14 

A: No, I relied, what I, what I said was I, I looked at 

his PPG results, a lot of times I look at the PPG. 

15 When he says that, he said that the, that combining 

16 all of the tests that, which Dr. Burke says and 

17 again, this is his report, he then places him as a 

18 high current risk priority for sexual violent 

19 recidivism. I'm reading that right here. Places him 

20 as a high risk priority. 

21 Q: After a combination of all tests, correct? 

22 A: Yeah. 

23 Q: Did all of those tests find him in a low to medium 

24 or low to nominal? 

I-··~ 

( ; 
'--.. 

25 A: You know, again, I did not cite those in my report. 
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1 I would have to go back through his report. 

2 Q: Okay. 

3 A: He can certainly, you know, talk about that. 

4 Q: Okay. Did you make an reference in your report to 

5 .Dr. Burke's finding that Bobby Russell does not show 

6 an interest in sadistic behavior? 

7 A: I doubt, where did you find that? I don't see it. 

8 Q: I cari reference you to, it would be page eight. 

9 A: Page eight? 

10 Mr. Flores: Which report is Mr. Shepherd referring to? 

11 Mr. Shepherd: Dr .Burke's. 

12 Mr. Flores: Dr. Burke's. Okay. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: Again, where is that? 

Q: May I approach the witness Your Honor? 

The Court: Yes. 

Q: 

A: 
\ 

Q: 

A: 

Q: 

Q: 

Dr. Wadman, I'm going to show you this. That is 

respondent's Two. 

This is South Eastern Assessments, Inc. This is a 

report by Dr. Burke. 

Okay. 

It says draft. 

Okay, is that the report that you relied upon? 

That's the report that· I got the PPG from, the 

results from, yes. 

Okay, did you look at any other information in that 
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I looked at it, but.I don't use these assessments 

and so, you know, I'm sure Dr. Burke will be able to 

explain them to you. 

Dr. Wadman why would you not use assessments? 

I don't use these particular assessments. 

What assessment did you use? 

I use the Static 99 R. 

And that's it? 

Yes and we use the PPG and I looked at his PPG 

results. 

Okay and again I'm going to reference you to page 

nine of, actually it would be faxed page nine. It 

would be under issues to be addressed of the Able 

Screen Assessment. 

Okay. 

Okay. Does that refresh your memory with regards to 

whether or not Dr. Burke stated that he does not 

show an interest in sadistic behavior? 

Yes, it says that here, but again, just to let you 

know, that I did not go over this specifically with 

him. We don't use the Able NR at our forensic 

evaluation service and so this is a draft report. 

There were many errors in this report and when I 

went over them on the phone with Dr. Burke, he 

41 
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1 clarified for me what I was interested in here about 

2 the PPG and the end where it said that he does have 

3 sexual arousal. So you'll have, since it's a draft 

4 
"-

report, and I never received a copy of the final 

5 report~ Dr. B~rke would have to be the one to 

6 clarify whether that's a true statement or a mis-

7 statement. 

8 Q: I'm just asking you if you looked at that? 

9 A: No, because we don't use the Able. 

10 Q: Okay, did you look tb Dr. Burke's finding that 

11 stated that Mr. Russell does not appear to have 

12 persistent sexual attraction to children? 

13 A: Yes, that was and I believe in that conclusion, I 

14 asked him about that and he said that the next 

15 sentence says that Mr. Russell failed to demonstrate 

16 significant sexual arousal and Dr. Burke told me on 

17 the phone that that was a mis-statement, because 

18 again, this was a draft report and he had not gone 

19 through it and issue his final report. So basically 

20 said that he did demonstrate significant sexual 

21 arousal. 

22 Q: Dr. Wadman, Dr. Bu~ke states in his report, that you 

23 relied upon in preparing your report, tie states, 

24 page ten, Bobby Russell does not appear to have a . 

25 persistent, sexual attraction to children. Did you 



43 
The care and treatment of Bobby Russell 73 

(~I 
.................. 

1 review that? 

2 A: Yes I did. 

3 Q: Okay. 

4 -A: And I spoke with Dr. Burke about his report and he 

5 said that he had made several errors in his report 

6 and thi~ was not a final report. This was a draft 

7 report and so you would-need to speak with him about 

8 his report and whether that's a true statement on 

9 his part or not. I do not know, because this is only 

10 a draft report. 

11 Q: So the only assessment that you conducted on Bobby 

12 Russell was the Static 99? 

13 A: The only one I specifically conducted myself, yes. 

14 Q: What other assessments were conducted? 

15 A: The PPG report conducted by Dr.~urke, which we 

16 would have done in our- own lab, Dr. Burke did his 

17 and showed that was sexually attracted to female 

18 children. 

19 Q: Well, Dr. Wadman, why would you not have done your 

20 own l?PG? 

21 A: We many times send our respondents down to Dr. Burke 

22 for him to do them. So, we actually have a contract 

23 with Dr. Burke to do our own PPGs and so there would 

24 - be no reason for him to do two PPGs. He'd already 

c~-; 
25 done a PPG. 
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1 Q: Dr. Wadman, with a man's life on the line, you don't 

2 see there's any reason for you to have another PPG 

3 done? 

4 A: No, because what they find is if you do serial PPGs, 

5 if you do them too close togethet, you can act~ally 

6 get different results because they can learn the 

7 test. So, in other words, you can't, you can't just 

8 keep repeating the test. You do the test, you get 

9 the re,sults that you get, then you score them. 

10 Q: Well, Dr. Wadman, what'~ too close in time? 

11 A: Well we, you know, we don't, he had already had the 

12 PPG; it showed what it showed and ... 

13 Q: When did he do the PPG? 

14 A: Well I don't know exactly be,cause he said that 

15 ther.e's a no'te by. the date that says it's an error, 

16 so I don't know when he did the PPG. 

17 Q: Before I believe you stated it was 2009, correct? 

18 A: Let me look on the report. Yeah, I said I reviewed 

19 the report and it was, June 26, 2009. 

20 Q: So in two ye,ars time it would have been too soon to 

21 do another PPG to determine whether or not this'man 

22 should be locked up potentially for the rest of his 

23 life? 

24 A: Well, he!s not going to be locked up for the rest of 

25 his life and what I'm recommending, you know, this 
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1 is what I'm recommending and that based on his, the 

2 crimes that he pled guilty to, verified by the 

3 statements of little children, that he needs 

4 treatment. He has not had any treatment. He denied 

5 that he did any of this to them. That he came up 

6 with different stories, you know. I read, I read the 

7 account that he gave to pOlice. It differed 

8 significantly from what he told me. He's given 

9 different accounts. I believe that he needs 

10 treatment; once a year they come up for a review and 

11 when they, when their condition is so changed thit 

12 they are safe to be at large, then they are released 

13 from the program. This is not a life sentence. This 

14 is a yearly, an annual review that they get and he's 

15 already shown that he can't be trusted to comply 

16 with terms of his bond. I don't see why we would 

17 think that he could be trusted to comply with terms 

18 of hi's probation. 

19 Q: Okay. Is it your opinion that pursuant to the terms 

20 of his probation that he successfully complete Dr. 

21 Burke's treatment program? Is it your position that 

22 he cannot get the same treatment with Dr. Burke that 

23 he would receive at the Department of Mental Health? 

24 A: I have never been to Dr. Burke's treatment. I 

25 understand that it's very good. Dr. Burke is very 
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well respected in his field. Like I said, we 

contract with him to do our PPGs. I've talked to him 

on the phone at times about different cases, so I 

have no doubt that he could get good treatment from 

Dr. Burke. The problem is is that he didn't comply 

with the terms of his, when he was out on bond. He 

. had an ankle bracelet on and he was still out 

selling drugs, driving around with criminals, by his 

own admission, out selling drugs, driving ~ known 

criminal around in a car, not complying ,with the 

terms of his curfew and molesting two more children. 

So I don't see how ,it "would benefit the community by 

taking that chance and that's what I'm saying. I 

don't think it's worth the chance that we would be 

taking were we to release him. I think that he needs 

in patient treatment, not out patient. 

How many hours of in patient treatment does a 

typical inmate or civilly committed individual 

receive? 

It depends on whether, it depends on their level, 

their status level in the program. Some of the 

residents, once they've shown that they can be 

trusted to follow the rules and participate in all 

of the activities, do their assignments and what 

not, they're actually, they go to a program over in 
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1 another building, another separate area. They go 

2 over there t'wice a week all day. 

3 Q: Okay. Dr. Wadman, you said you relied upon the PPG, 

4 correct? Done by Dr. Burke? 

5 A: I, it was one part of the, one part of the 

6 information that I looked at. 

7 Q: So you relied upon Dr. Burke's PPG in reaching your 

8 determination? 

9 A: His one part of the information, yes. 

10 Q: Alright. Can you tell me what the highest levels 

11 were on that PPG? 

12 A: The highest levels of what? 

c:> . 
13 

14 

Q: What did he show the most response to? 

A: He showed the highest response to female· children. 

15 Q: Dr. Wadman, didn't he show that just to one? 

16 A: It's a stimulant, what's called a stimulate. 

17 Q: Uh-huh. 

18 A: And that was the highest response that he showed., 

19 Q: Okay. 

20 A: What they measure, what they do is they measure 

21 different sets and so they'll have, you know, it 

22 will be a scene and the ch~ld talking and what not 

23 and then they'll measure their response to that. It 

24 was the, his highest one was to the child, female 

"r'" 

f 
25 persuasive. 

",-,-,j' 



48 
The care and treatment of Bobby Russell 78 

1 Q: Okay, what were the next four highest results? 

2 A: He, to the adult female, persuasive and then to the 

3 adult female coercive, that would have been more 

4 like the violent type, not violent, basically 

5, coercing someone into doing something they don't 

6 want. And then the last one was to the adolescent 

7- female persuasive. So ... 

8 Q: Which trial was that Dr. Wadman? 

9 A: That would have been, you'asked me for the highest 

10 ones, so th~t would have been the fifth one up from 

11 the bottom. 

12 Q: Okay, Dr. Wadman 

13 A: That, that, that again, like I said before, it's 

C"· , , 14 normal, it's considered normal for a male to be, so 

15 have sexual arousal to both adult and even 

16 adolescent females on the PPG. So the deviant 

17 arousal he had was to the child female, 'coercive or 

18 persuasive and that was the highest one that he 

19 had. 

20 Q: Okay. Now did you also look at Dr. Burke's report 

21 where he stated that Mr. Russell does not appear to 

22 have chronic sexual interests and deviant sexual 

23 stimuli? 

24 Mr. Flores: What page? What page is that on? 

25 Mr. Shepherd: That would be p~ge, that ~ould be faxed 
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1 page twelve. 
r:--+ 
\ -- . ',.~' 

2 A: And again, I just want to say this again, that I 

3 spoke with Dr. Burke about his report. He told me it 

4 was only a draft and he hadn't finished it and he 

5 did say that he had -made, that this was not, you 

6 know, these were not necessarily his conclusions. He 

7 did say that, his report here for instance says that 

8 Mr. Russell failed to demonstrate significant sexual 

9 arousal to multiple stimulus sets and when I talked 

10 to Dr. Burke he said no, that's an error. He did 

11 demonstrate significant arousal. So, with Dr. Burke 

12 being here and he would be the one to be able to 

13 tell you what were the final conclusions of his 

14 report. 

15 Q: Okay, alright and Dr. Wadman, again, you met with 

16 Bobby Russell for two hours and you only conducted 

17 the Static 99, correct? 

18 A: Well, again, that's one par~ of my, it's just one, 

19 it's one part of the evaluation. It's the entirety 

20 of the information. It's looking at all the legal 

21 records, looking at the victim's statements, looking 

22 at the victim evaluations by the interviewers, 

23 looking at the witness reports, talking to him, it's 

24 all of that put together. 

25 Q: You counted against Bobby because he denied having 
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committed the crimes correct? 

No. 

You didn't find that his denial of having done it 

was a higher risk category? 

80 

No, almost everybody I evaluate denies that they did 

what they had done. 

And in this particular instance, you did not go and 

look for-any of the evidence or any other supporting 

documentation that would have supported the finding 

that he did not, in deed, commit- these crimes? 

Well, hefs not my role in this to be a police 

investigator. My role is to look at the information 

as given to me and th~ test that I conduct and the 

interview with, with the respondent and to come to 

reach some type of opinion, which is what I did. 

Now, I, I did look at the children's statements, the 

parents statements, I did look at their interviews 

with the forensic interviewer, the child forensic 

interviewer and see, you know, what they said. And 

all of the children said that they were molested by 

Mr. Russell. It's very rare that somebody in this 

position comes in and tells me exactly what they did 

with a child. By the time they get to me, they don'~ 

want togo into the program and so probably most of 

them say that they didn't do it. That's not 
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1 unusual. 

2 Q: So, any evidence that may have existed to support 

3 any inference that he did not actually do it you 

4 didn't see it? 

5 A: Well, all of that would have been presented or 

6 should have been presented at the criminal case of 

7 his. This is a civil commitment process; this isn't 

8 a criminal trial. You know, he basically pled 

9 guilty to three counts of lewd act on a minor. If he 

10 didn't, if he didn't commit those crimes, then that 

11 should have been taken up at that time by his 

12 attorney. 

13 Q: Okay, no further questions. 

14 The Court: Re-direct? 

15 Mr. Flores: Just one question Your Honor. It will be 

16 just one question Your Honor. 

17 The Court: Okay. 

18 RE-DIRECT EXAMINATION OF DR. WADMAN BY MR. FLORES: 

19 Q: Mr. Shepherd alluded to Dr. Burke's report in a 

20 statement that said Mr. Russell did not show any 

21 sadistic sexual deviancy. Is it common for 

22 pedophiles to have sadistic fantasies as well? 

23 A: It just depends on, that would depend. You know, 

24 what I've found with the pedophiles that I have 

25 evaluated and treated is that most of them are not 
( 
\ . 
~/ 
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(. 
1 sadistic; they don't have to be, because it's very 

2 easy to coerce a child into sexual activity. They 

3 are very impressionable, they're very trusting, they 

4 you know, frightened into not telling. So, there's 

5 really not a lot of sadistic, you know, most of them 

6 are not. 

7 Q: Thank you Your Honor. Thank you Dr. Wadman. 

-8 The Court: Alright you can step down. Alright we're 

9 going to take a break in a moment. Do you have any 

10 other witnesses? 

11 Mr. Flores: We don't Your Honor. 

12 The Court: Alright, so the State rests? 

CPo 
- , 

13 Mr. Flores: the State would rest at thi~ time Your Honor. 

14 The Court: Alright ladies and gentlemen we're going 

15 to go ahead at this time and take a recess .. The 

16 State has ~ested, which means it has presented all 

17 the evidence that it's going to present in its case 

18 in chief~ Please go to your jury room for just a few 

19 minutes. You may not discuss the case. Thank you. 

20 (Jury exits courtroom for break 3:27) 

21 The Court: Alright we'll take a break right now and 

22 come back. 

23 Mr. Flores: Just one matter Your Honor. Dr. Wadman is 

24 here under subpoena and if it's alright, we'd like 

25 to release her from that subpoena. 
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1 The Court: Alright ladies and gentlemen, we are ready 

2 to move forward with the trial of this case. The 

3 State has presented the evidence that it is going to 

4 present in its case in chief. Mr. Shepherd will be, 

5 will the respondent be presenting any testimony? 

6 Mr. Shepherd: Yes he will Your Honor. 

7 The Court: Alright, call your first witness. 

8. Mr. Shepherd: At this time I'd like to call Dr. William 

9 H. Burke. 

10 The Court: Alright, put your left hand on the Bible 

11 . and raise your right hand. Your name sir? 

12 A: William Burke. 

13 The Court: Do you swear the testimony you will give 

14 this court will be the truth, the whole truth and 

15 nothing but the truth, so help. you God? 

16 A: I do. 

17 The Court: Alright, have a seat sir and state your 

18 name and spell your last name. 

19 A: William Henry Burke. B-U-R-K-E. 

20 The Court: Alright. 

21 DIRECT EXAMINATION OF DR. BURKE BY MR. SHEPHERD: 

22 Q: Dr. Burke if you could, infor~ the jury where you 

23 currently are employed. 

24 A: Well, two places. I'm in private practice, South 

25 Eastern Assessments, specializing in assessment and 
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1 treatment of individuals with sexual disorders or 

2 convicted of any sexua~ crimes. I'm also an 

3 associate professor at the Medical University of 

4 South Carolina in the forensic psychiatry department 

5 primarily providing research data regarding six 

6 different research projects regarding human sexual 

7 behavior that I'm involved in. 

8 Q: And Dr. Burke, what is the extent of your training? 

9 A: Well my education is I was a cadet at the Citadel,. 

10 degree in psychology and then I've got a Master's 

11 degree in counseling and then I got a PHD from the 

12 University of South Carolina in counseling. I've 

13 been personally trained by everyone who has 

14 authored the test that I administer on psycho-sexual 

15 evaluations with the exception of MMPI but I 

16 received specific training f9r that as well. I'm 

17 certified to administer two psycho,logist 

18 instruments, the Able Assessment ... 

19 Q: Dr. Burke, how long have you been performing this 

20 type of work? 

21 A: I've been involved with the assessment and treatment 

22 of sexual offenders since 1981. I guess by 1995 I 

23 finished my doctorate degree. I was essentially full 

24 time working with individuals with sexual disorders 

25 and they'd been convicted of sex crimes. 
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C· 1 Q: Dr. Burke have you had the opportunity to represent 
. - .~., 

2 both Plaintiff's and Defendant's? 

3 A: Yes sir. 

4 Q: At this time I'd like to move to qualify Dr. Burke 

5 as an expert. 

6 The Court: In what field? 

7 Mr. Shepherd: In ... 

8 Dr. Burke: I think it would best be in the assessment and 

9 treatment of individuals with sexual disorders. 

10 The Court: Alright, any questions· at this time or 

11 any objections from the State? 

12 Mr. Flores: No objection Your Honor. The State would find 

C"· 
13 Dr. Burke well qualified in that area. 

14 He's qualified ladies and·gentlemen of the The Court: 

15 jury as an expert in the field of assessment and 

16 treatment of individuals with sexual disorders. The 

17 same instruction· I gave you earlier applies. You can 

18 consider this testimony of this witness just like 

19 you would give any other witness and give it the 

20 weight you think that it's entitled to. Alright, you 

21 can continue. 

22 Q: Dr. Burke have you had the opportunity to assess 

23 Bobby Russell, Jr. ? 

24 A: Yes sir. 

C=:.··· 
25 Q: Do you recall when you may have assessed Bobby 
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1 Russell, Jr:? 

2 A: Well, it's been a few years. I think,.I don't know 

3 the exact da~e. It was prior to his pleading guilty 

4 to lewd act charges that was referred'to by Dr. 

5 Wadman. 

6 Q: OkaYf Dr. Burke I'm going to hand you a copy of a 

7 document and ask you to identify that for us please. 

8 The Court: What number? 

9 Mr. Shepherd: That is respondent',s 2. ,. 

10 A: Well this is a cop~ of the draft report that I put 

11 together for Mr. Russell's attorney. And I'd like to 

12 make a statement about that to clarify the process 

13 of this, if that would be alright? 

14 Q: Please if it would help. 

15 A: When I'm given a ta~k of evaluating someone prior to 

16 a criminal case, often times a defense attorney will 

17 hire me and with the understanding that what w~, 

18 that any work I produce is under the attorney/client 

.19 privilege, so that way the attorney can chose to use 

20 the information or not use the information. And 

21 although there'~ some low risk things on the 

22 evaluation f I think that are going to be discu~sed, 

23 there was some things that particularly the PPG test 

24 that was not favorable and so his attorney chose not 

c·; 25 to use this report. So I wanted to be clear this 
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2 

isn't a completed. report and I have not signed the 

report. All of my reports that I have completed are 

3 signed byrne .. And I agree with everything that Dr. 

4 Wadman said about my report except it was full of 

5 errors. There are two errors. One is just one word 

6 and the other is the date. Everything else is 

7 correct. 

8 Q: Thank you Dr. Burke. At ,this time I'd like to move 

9 to introduce Dr. Burke's draft evaluation. 

10 The Court: Any objection? 

11 Mr. Flores: We would object to this based on its 

12 relevance. Dr. Wadman has testified to some errors, 

13 the information that she gathered ... 

14 The Court: W~it a minute. You object to it on 

15 relevance? 

16 Mr. Flores: Yes Your Honor. 

17 The Court: And you want to be heard? 

18 Mr. Flores: Yes, I apologize. 

19 The Court: Ladies and gentlemen please go to your 

20 jury room for just a moment. You may not discuss the 

21 case. 

22 (Jury break 3:52) 

23 The Court: Alright Mr. Flores? 

24 Mr. Flores: Thank you Your Honor, may it please the 

25 Court? I apologize for speaking 
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1 'of it, may not be .appropriate at this stage. 

2 Mr. Shepherd: Yes sir. 

3 The Court: But I'll let you question the witness. Mr. 

4 Flores I'm not going to rule on your objection yet, 

5 because the report itself may speak of things that 

6 you don't cover. Alright? 

7 Mr. Flores: Thank you Your ·Honor. 

8 'The Court: Okay, anything else before the jury comes 

9 in? 

10 Mr. Shepherd: I have nothing further. 

11 The Court: Alright, you can bring them back. 

12 (Jury enters courtroom 3:55) 

C'" 
. s..-- .~. 

13 The Court: Okay, you can continue. 

Q: Dr. Burke, is this the draft report that you created 

15 for Bobby Russell? 

16 A: Yes sir. 

17 Q: Okay. Do you recall when you conducted this 

18 examination? 

.19 A: I don't; I believe June 26, 2007. 

20 Q: Okay, alright Dr. Burke is it true that this 

21 particular process cannot necessarily predict future 

22 behavior with absolute certainty I suppose? 

23 A: Ask me again? 

24 Q: Can this type report, will this process with regards 

( 
25 to these evaluations, Dr. Wadman's evaluation, any 
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type of assessment, can it determine to a degree of 

certainty whether or not somebody is going to commit 

a future act? 

Well I think the State of the science right now is a 

place where, I think you c'an make a judgment if 

someone is going to be more likely or not, so I 

interpret, my interpretation is more likely than not 

is more than fifty percent and I think if an 

assessment is done in a proper manner, I think, I 

believe clearly you can, with a high degree of 

certainty, predict future behavior. Having said 

that, there is room for error and that error may be 

anywhere from ten to fifteen percent according to 

the research. 

Yes sir. 

But to answer' your question, yes I think you can. 

Okay. Andis it able through these types of 

assessments' to determine past behavior? 

Is it able to determine past behavior? It, the 

process, what we are given is some information about 

a crime that's been alleged to have been committed 

and we go from there·with some standard protocol as 

indicated for the association for the treatment of 

sexual abusers . That' s·the nation.al,· international 

organization that has standards of care that you 

59 
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1 must follow in an evaluation and so, I think again 

2 beyond that fifty percent, likelihood, the 

3 evaluation can, can help you determine if a past 

4 behavior is appropriate. 

5 Q: Okay. Now, Dr. Burke, when you examined Bobby 

6 Russell, you performed several tests. Can you tell 

7 us what tests you performed? 

8 A: . Well, like I mentioned earlier, there's some 

9 standards of care. One is Actuarial scale that Dr. 

10 Wadman already talked about and that's the Static 99 

11 and that gives you a baseline to start with. So for 

12 instance, if a Static 99 says this individual is a 

C·'>; 
.0J>""-

13 'medium risk, what you then do is you do the rest of 

14 the assessment and you add or subtract to that level 

15 of risk, depending on what you find. And so the 

16 Stable 2007 it predicts risks over a year, three 

17 hundred and.sixty five days. The Static 99 predicts 

18 risk over fifteen years okay? Then the acute 

19 measurement, which was the next one, predicts risks 

20 over the next forty five days. So there's protocol 

21 for that. Then there's the hair --- checklist which 

22 is a measurement which includes interview and 

23 document review where you. find if an individual 

24 ·per.sonality, his presentation and history matches 

25 those of a known individuals who have a diagnosis of 
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psychotherapy. Psychopaths are really, really 

dangerous people, so they're the kind of people who 

commit multiple murders or rapes or combination of 

both and can have a good night's sleep and not worry 

about it, have no remorse or guilty or anyt~ing. 

So, then we have the Able Assessment which is an 

instrument that has three hundred and sixty pictures 

of men, women and children in bathing suits. An 

individual looks at those pictures twice and 

responds to questions about that. One is how old do 

. you think this person is and another is are you 

sexually attracted to this person? What happens 

when you're looking at that your viewing time being 

calculated or tabulated and then placed into 

different categories. Two four year olds, sixteen 

year olds,' adolescents and adults. So that sexual 

interest, which may the interest and how long you 

view the picture, which is·different than sexual 

arousal. Sexual arousal can only be measured in a 

laboratory with a Penile plethysmography for men. 

And that's where there's a gauge that's placed on 

the penis, that we don't do. They put it on 

themselves in a room with the door shut. We never 

see them naked or anything like that. We do it with 

as much dignity as possible. And it meastires the 
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1 blood flow through the penis. So when they see a 

2 picture of a child in conjunction with a story about 

3 something happened to that child sexually, we can 

4 get ari accurate reading if th~y're becoming sexually 

5 aroused to that. So arousal and interest are two 

6 different, two different things. Then you have, you 

7 should do some personality .assessment and that's 

8 what the Minnesota Multi phrase Personality is for. 

9 The Burke. sexual fantasy scales, that's something 

10 I've developed fifteen years ago and is used in 

11 about ten programs across the United States. It 

12 quantifies sexual thoughts and fantasies with their 

13 level of awareness regarding their behavior. It 

14 simply means it helps quantify that they do this 

15 with forethought or not. Did they commit a crime 

.16 against a person and did they think about it or was 

17 it impulsive? Were they fantasizing about it before 

18 they do it? That's one thing. And then the C6nner's 

19 Continuous Performance test is a measure, is a 

20 computer driven test where you have to hit the space 

21 bar when different letters of the alphabet flash on 

22 and off the screen for a fifteen minute period. ' 

23 Which sounds really simple, but it's really 'Complex 

24 and it's a really good indicator of attention 

25 deficit disorder or brain damage. The first line of 
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1 picking up a hint if somebody has brain damage or 

2 not. So, those sorts of things are part of the 

3 standard care that you should follow in this kind of 

4 assessment, so that's what we did here. 

5 Q: Dr. Burk~ did you perform the Static 99 on Bobby 

6 Russell? 

7 A: I did. 

8 Q: Okay and Dr. Burke what was your findings with 

9 regard to the Static 99? 

10 A: Okay I scored him a three which is in the medium low 

11 category whi6h predicted that he would, ~t predicts 

12 over a fifteen year period recidivism so this 

c.....,· 
.' . ~~ 

._--' 

13 

14 

predicted there's a nineteen percent chance he 

would be re-arrested for sex crimes in the future. 

15 Q:' And is that in the low medium risk? 

16 A: Correct. 

17 Q: Okay and did you take into account any dynamic 

18 factors like the effect of treatment and 

19 supervision? 

20 A: Well, like I stated earlier, you start with a Static 

21 99 and you get a baseline and then dynamic factors 

22 are things that you can change. So, certainly issues 

23 around sexual arousal can be controlled and 

24 quantitatively changed to some degree and that's 

25 taken into account. But I guess you're asking 
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specifically about that one line about the· 

pr~dictive score does not take into account dynamic 

factors like that effect of treatment. So, that does 

not take into account, I did not address whether 

treatment would be effective or not or to what 

degree. And again, I didn't until the final report. 

Right, right. Do you think in making a determination 

as Dr. Wadman did, from your·perspective that it 

would be necessary to consider the effects of 

treatment and supervision? . 

I, please ask again. 

Sure. Do you think from your perspective, based on 

Dr. Wadman's report, where she did not take into 

account dynamic factors like trea~ment and 

supervision in her assessment or risk, do you feel 

that those are areas that should be addressed to 

some degree when looking at a person's risk 

assessment and what could potentially mitigate? 

Well, I think it should be considered. I'm not sure 

that's what she was tasked with. I think her task 

was rather he met a specific criteria and what we're 

talking about is a therapeutic prevention. So, I 

mean, in all fairness to her, I don't think she was 

asked that. I think she was asked does he met this 

l~gal criteria. 
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1 Q: Okay. In looking at Mr. ·Russell's scores on the 

2 Static 99, with regards to risk categories for 

3 violent crimes, sexual recidivism, what did you 

4 find? 

5 A: Well the Static 99 it was medium low with nineteen 

6 percent chance he would re-offend sexually and a 

7 thirty percent chance he would re-offend with a 

8 violent crime which that includes sexual crimes. 

9 Violent crimes like criminal domestic violence, 

10 assault and battery, murder. 

11 Q: And static 99, that's over a longitude ... 

12 A: Fifteen year period. 

C··' ' .. ' 

13 Q: Okay on the Stable 2007, did you find that Bobby 

14 Russell was a low nominal risk for sexual 

15 recidivism. 

16 A: Right, low nominal risk. The Stable 2007 is maae up 

17 of a series of questions about substance abuse, 

18 emotional stability, problem solving skills,sex 

19 drives, so he scored ten out of twenty six points. 

20 That ended up being a low nominal risk. ·It was 

21 predicted that he would be an 8.8 percent chance he 

22 would re-offend over two years. And 12.6 percent 

23 chance he would re-offend, 

24 Q: And all of those are low. values, correct? 

C
····' ., 
.. .' 

25 A: In the low category. 
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1· Q: Can you explain to the jury the Able Assessmen~ and 

2 how Mr. Russell scored. 

3 Q: As I stated a while ago, the sexual interest test· 

4 where they look at three hundred and sixty pictures 

5 of men, women and children and their viewing time is 

6 calculated per category. The results indicated that 

7 he, you know, he viewed the adult,· Caucasian female 

8 and adolescent Caucasian females. tb a level of 

, 9 statistical significance meaning he looked at it 

10 quite a bit longer than he did the children or the 

11 male pictures. And then there's also some pictures 

12 in the. Able assessment that depict peo~le being 

C-·-· 
- " 

13 beaten and suffering and tied up and things like 

14 that and so it's believed, that if you view those 

15 considerably longer than the other categories,' then 

16 you're more likely to be sexual~y interested in 

17 sadistic behavior meaning sadistic behavior is if 

18 you get pleasure, in some cases arousal from 

19 suffering, seeing other people suffer. 

20 Q: And is responding significantly to adult, Caucasi~n 

21 females and Adult Caucasian, adolescent females, 

22 excuse me, is that normal for a beterosexual male? 

23 A: That's considered normal, it doesn't sound normal, 

24 but the pictures of adolescent females are sixteen 

25 years of age and they have breast development and 
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1 curvature of their body. They look like Brittany 

2 Spears in the Pepsi commercial, the Super Bowl, you 

3 know, that kind of thing, you know there's 

4 certainly, you can tell they're teenagers, but 

5 they're, you know, they're developed, they're right 

6 on the, knocking on the door of being an adult 

7 woman. 

8 Q: Dr. Burke on these objective ,measures of the 

9 client's awareness of sexual interest in adult and 

10 adolescent females there are three main questions 

11 addressed by the assessment. How did Mr'. Russell 

12 respond to those questions? 

13 A: Well, that, that's not how he responded to 

14 questions. That's his ... 

15 Q: What was your determination? 

16 A: That's his viewing, time you know. It's, it's a 

17 physical measure. It's not ... 

18 Q: Okay. 

19 A: He's not saying yes I'm attracted or he actually 

20 does say that, bu't;. that's not what that's 

21 addressing. He doesn't appear to have persistent 

22 sexual attraction to children as evidenced by his 

23 viewing of the adult and' adolescent females quite a 

24 bit longer and doesn't have sexual intere~t in 

25 sadistic or behavior. Now, the probability of past 
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( . 
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1 

2 

child sexual abuse, wh~t Dr. Able did was he got a 

bunch of men, he got a hundred men who had never 

3 committed a sex crime and they passed a polygraph 

4 that they had never molested a child and he gave 

5 them this test. And then he got about a.hundred men 

6 who had been convicted of sex crimes against 

7 children, but they said they were innocent and they 

8 failed a polygraph, okay? He gave them this test and 

9 from that he came up with an. equation, so when an 

10 individual takes this test, it, you fall into one 

11 category or the other is what the hope is. NOw, in 

12 statistics though, there's always, thereis alwaya 

13 sort of a no man's land and in this particular 

14 equation, there's a six percent window of no man's 

15 land. What that means is if your score, if your 

16 scores falls within that six percent, he can't say 

17 you're in the offender class who failed the 

18 polygraph. Said they were innocent and oh,by the 

19 way got convicted or other innocent, that they're 

20 innocent, never been accnsed and passed a polygraph, 

21 so in this case Mr. Russell fell right in the 

22 middle. The equation couldn't place him in an 

23 offender or non offender class. 

24 Q: Dr. Burke, is it your opinion that in order to make 

25 a determination from your perspective of whether 
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Bobby Russell should be committed or civil 

commitment pursuant to these proceedings, that it 

would be necessary to re-assess him under these 

test~? 

Me personally? 

Yes sir. 

Right, my wife got subpoenaed on Saturday for me to 

be here, as I was out of town and yeah, I think 

ethically I would have to do a whole other 

evaluation and, cause things change over the years, 

so I'm not prepared to state either way. 

Throughout the bulk of your assessment, Bobby 

Russell persistently, with the exception of the PPG, 

scored in the low to medium, low nominal risk 

categories, correct? 

You're talking about risk category, well, having a 

high risk category on static. But that would be 

acute in Static 99. I'm sorry, Static 99 was stable. 

He was in the low to medium range. 

And with regards to the high current risk, what 

types of factors fall into that? 

Failure to comply with supervision and sexual 

interests, I'm sorry, sexual arousal to females are 

the equation as are the propensity to use alcohol or 

drugs through the things that over a forty five day 

69 
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period of time would make him more likely to re­

offend. 

So when we talk high risk, we're talking a forty 

five day period of time after release? 

Right. 

A person such as Bobby Russell subject to the terms 

of his probation mandating substance abuse 

counseling, random drug screening, treatment through 

you, that is a condition of his probation that he 

successfully complete your program. Would those 

sorts of actions on his part have some bearing on 

whether or not he should be civilly committed? 

Is the question ... 

Well, let's look at it ... 

... whether I could treat him or not? 

Whether you could treat him with regards to this 

high current risk category, which is where that 

forty five day window; it's my understanding 

justified longevity. He's a lower risk, but for 

that short acute time frame, subject to the terms of 

his probation, would you be able to adequately treat 

a person like Bobby Russell? 

Well, I think, I think there's really mutually 

exclusive points, because I've got, I work out of 

four offices and I'm personally responsible for two 
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-1 hundred and fifty, roughly two hundred and fifty 

2 convicted sex offenders in seventeen counties in 

3 South Carolina and practically all the federal cases 

4 in Columbia are, I take what I do very seriously and 

5 I do a really good job with polygraphing them and we 

6 think have the capability to give medication. Having 

7 said all that, you know, we treat individuals like 

8 this all the time, but I think your question, I'm 

9 not sure what the question is. 

10 Q: Could you treat Bobby Russell through your program? 

11 A: Well sure. 

12 Q: Okay and if Bobby Russell were not to comply with 

13 the terms of your treatment program, would there be 

14 any hesitation on your part to report it to the 

15 Court? 

16 A: No, no problem at all. 

17 Q: Now, Dr. Burke, you do recommend through this draft 

18 assessment, there was a recommendation for a 

19 polygraph. Are you aware of whether a polygraph was 

·20 performed on Mr. Russell? 

21 . A: I was not until I heard earlier. 

22 Q: Okay and so, none of those types of, none of that 

23 evidence really made it into your assessment of Mr. 

24 Rus~ell. We sort of stopped with this basic 

25 assessment and evaluated him in your office correct? 
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(-, 
.... ,-_ .. 

1 A: Well, I mean we stopped short of doing a full, him 

2 signing it going over it and handing it,in. 

3 Q: So, we would need, we would need another battery of 

4 tests? 

5 A: If you're asking me whether I can say whether he 

6 meets the statute or not ethically, I mean I haven't 

7 talked to he gentlemen in a number of,years. Found 

8 out over the weekend I was going to be here today, 

9 sort, of embarrassed that this even got out of the 

10 attorney's office. It really shouldn't have gotten 

11 out. It was attorney client privilege, but I can't 

12 say one way or the other, because I'm not prepared 

C"": 
- -.,.~. 

13 and I don't-have all of the information. 

14 Q: And is it, is it normal for an individual to, strike 

15 that. I think I'll just stop right there. Thank you 

16 Dr. Burke. 

17 The Court: Mr. Flores? 

18 Mr. Flores: Yes Your Honor. 

19 CROSS EXAMINATION OF DR. BURKE BY MR. FLORES: 

20 Q: Good afternoon Dr. Burke. 

21 A: Hey. 

22 Q: I don't have many questions for you. I' just want to 

23 clarify some questions about this report. This is a 

24 draft, is that correct?' 

25 A: That's correct. 
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1 Q: And there are a few errors? 

2 A: There' a few. 

3 Q: However, Mr. Shepherd has questioned you about, he's 

4 clearly questioned you to a large extent on the 

5 Static 99, the· Stable 2007 and Acute 2007 scores and 

6 at the time that you conducted this evaluation, you 

7 said within forty five days of that time, it was 

8 likely, highly likely that Mr. Russell would commit' 

9 another offense. Is that correct? 

10 A: Almost correct. What that predicts is once released 

11 into the community, not forty five days from when I 

12 .evaluated him, but forty five days when he's 

(""' .. .. , 

,,.. ........... 

13 

14 

released to the community. 

Q: Alright. Now, Dr. Burke, I just want to point to, do 

15 you have a copy of this? 

16 A: Yeah. 

17 Q: This would be, I think, faxed page number five. 

18 Where under the Conner's Continuous Performance 

19 Test. 

20 A: Right. 

21 Q: And I just want to confirm that this statement is 

22 true. It's at the bottom of the first paragraph and 

23 it says the confidence index can be described in the 

.24 following way: the chances are 99.9, 99.9 out of 100 

25 that a clinically significant problem does exist 
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associated with inattention an impulseitivity not 

related to a diagnosis of ADHD. 

That's correct. 

That is a correct statement? 

That is a correct statement. 

AndADHD is, just for clarification? 

Commonly called ADD,· but it's Attention Deficit 

Hyperactivity Disorder. So what that indicated was 

he had some inattention and impulseitivity problems, 

but it was not due to a diagnosis of ADHD. It was 

suggested a possibility that he had a head injury or 

history of a head injury or some other organic brain 

damage. I stated later that I felt like he needed a 

neurologist to examine him. 

Just again for further clarification, as part of 

this report, there's a statement that you received 

information from the. patient and collatetal 

information provided by the patient and other 

sources. It's on the first page, \ it's a warning 

regarding limitations of this summary. 

Right. 

Did you, Dr. Wadman has testified that she received 

an incident reports, statements from the children, 

the parents, everybody involved. Did you receive 

that information as part of this assessment? 
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Well, to be honest with you, I doti't know. I do, 

because it's not listed and the following report I 

have all of the documents listed I've gone over and 

I didn't do that here. It's, it wasn't, it wasn't 

suppose to go anywhere. So. 

Alright and, and, am I correct in stating, when you 

conduct these type of evaluations, you make no 

assumption as to wether or not Mr. Russell has or 

has not committed the acts with which he is charged? 

Am I correct in that assumption? 

No, we have to be really clear about something. When 

I did this, he was not convicted. His attorney sent 

.it to me and said tell me what you think. Okay? 

That's a totally different animal than doing an SVP 

hearing. Okay? I mean those are two different 

things. So, so, ask me the question again. 

I just want to make sure I and my question was this, 

when you are asked to conduct these evaluations, you 

make no assumption as to the guilt or innocense with 

regard to the particular charges that Mr. Russell 

With this, with this document 

Right, with this document. 

that I'm working on, right, I had to, I could 

not take the position. As I, as it was stated, 
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1 ~eported to me from Mr. Russell he was saying that 

2 he was innocent the day I evaluated him. 

3 Q: So you've done no evaluation and I think you've 

4 testified it would be unethical for you to give an 

5 opinion in this matter today, but you've done no 

6 evaluation after Mr. Russell's guilty pleas where he 

7 admitted that he did that conduct? 

8 A: That's correct. 

9 Q: Your Honor I think that's all I have. 

10 The Court: Re-direct? 

11 RE-DIRECT EXAMINATION OF DR. BURKE BY MR. SHEPHERD: 

12 Q: Dr. Burke, does a patient's inattention and 

c 13 

14 

impulseitivityof Mr. Russell's per your finding, is 

that something that could be treated medically and 

15 clinically? 

16 A: Well, another physician, another neurologist, but I 

17 suggested that he be evaluated by one and they could 

18 better answer that question. 

19 Q: Would that be something that would assist in your 

20 particular type of program for treatment, were he to 

21 be released per the terms of his probation? 

22 A: I'm just really having a hard time with some of your 

23 questions. Can you ask that again? 

24 Q: Sure, with regards to the terms of his probation ... 

25 A: Right. 
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Q: And one of those terms being he has to come to see 

. you for treatment, would it help you in treatment of 

him if he had this type of diagnosis or, or got the 

type of assistance he needed with regards with the 

impulseitivity issues? 

A: Okay, I would, if I were charged with the 

responsibility of monitoring and treating him, I 

think it would be absolutely necessary that he-have 

a proper ---_again I'm not a physician, but I have 

two psychiatrists on staff who are who would address 

those issues. 

Q: And if Mr. Russe~l were out on probation going to 

you for services and' did not go and get the 

neurology report or any type of exam would you have 

any type of hesitation contacting the Solicitor's 

office that he~iolated a provision of his probation 

for your program? 

A: Well, I wouldn't have any problem with that. I mean, 

you know, if he didn't have any health insurance or 

anything ... Listen, I don't have a problem at all 

calling probation and saying look this guy's not 

following, you know, not following protocol. I take 

what I do very seriously and I don't --- I'm pretty 

strict with the program too, so to answer your 

question, no I don't have a problem calling 
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probation at all. 

Q: Great, thank you Dr. Burke. Nothing els~. 

The Court~ Anything else Mr. Flores? 

Mr. Flores: No Your Honor. 

The Court: 

Dr. Burke: 

The Court: 

Alright, thank you sir. You can step 

down. 

Your Honor? 

Yes? 

Dr. Burke Could you, if you could put in an order that I 

could submit to the state £or my time? 

The Court:· Okay, we'll deal with that later. 

Dr. Burke: Okay, thanks. 

The Court: Alright thank you. Okay, next witness? 

.Mr. Shepherd: Okay Your Honor I call Mr. Bobby Russell. 

The Court: Alright. AnY'objection to Mr., Dr. Burke 

being excused? 

Mr. Flores: None whatsoever. 

The Court: ;Alright, place your left hand on the Bible 

A: 

please sir and raise your right hand. And you name 

sir? 

Bobby Russell, Jr. 

22 The Court: Do,You swear the testimony that you give 

23 to this court will be the truth, tihe whole truth and 

24 nothing but the truth, so help you God? Alright, 

25 thank you sir, you may hav~ a seat. And your name 
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sir? 

A: Bobby Russell, Jr. You want me to spell that? 

The Court: Yes sir. 

A: R-U-S-S-E-L-L. 

The Court: Okay, pull that microphone down just a 

hair. Alright, go ahead Mr. Shepherd. 

DIRECT EXAMINATION OF MR. RUSSELL BY MR. SHEPHERD: 

Q: Mr. Russell, if you had gone forward with a trial, 

how many years could the State have put you away for 

if they had gotten a guilty verdict? 

Mr. Flores: Objection Your Honor. This calls for 

speculation 

The Court: Al~ight, if he knows. I'm sure 

Q: Mr. Russell do you have a general idea of the time 

frame that the State could have incarcerated you for 

had they gotten a guilty plea? 

A: 

Q: 

A: 

Q: 

A: 

Q: 

A: 

Q: 

Forty five years. 

I'm sorry, not a guilty plea, a guilty verdict? 

Forty five years. 

Alright forty five years. What type of plea deal did 

the State approach you with? 

Three years, time served with probation. 

Was there a suspended sentence? 

It was fifteen, suspended to three. 

Okay, what does fifteen years suspended mean? 
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1 A: It means if I violate anything, if I violate any 

C. 2 terms of my probation I can go to prison for, I 

3 guess for each charge, fifteen years, which is forty 

4 five years ., 

5 Q: Okay, now Mr. Russell, for the terms of your 

6 probation, can you be in the presence of minor 

7 children? 

8 A: No sir. 

9 Q: The terms of your probation, can you use drugs and 

10 alcohol? 

11 A: No sir. 

12 Q: On the terms of your probation, do you have to take 

C" 
13 prescribed medication for any bi-polar or mental 

.. 
14 disorder. The terms of probation, do have your you 

15 to register as a sex offender? 

16 A: Yes. 

17 Q: Do you have to go around and tell your neighbors? 

18 A: Yes sir. 

19 Q: Alright, db you have to undertake substance abuse 

20 counseling? 

21 A: Yes. 

22 Q: The terms of your probation, do you have to run 

23 random drug and alcohol testing? 

24 A: Yes sir. 

C· 25 Q: For the terms of your probation, do you have to 
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C
'" 
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1 

2 

successfully complete Dr. Burke's treatment program? 

A: Yes sir. 

3 Q: Okay. Mr. Russell, do you know what happens if you 

4 do not do all of those things? 

5 A: I go back to prison. 

6 Q: Do you want to go back to prison? 

7 A: No sir. 

8 Q: Okay. Mr. Russell, did you have a polygraph? 

9 A: Yes sir. 

10 Mr. Flores: Objection Your Honor. 

11 The Court: Yes sir? 

12 Mr. Flores: Polygraphs are not 

13 The.Court: Come on up. 

14 (Side Bar) 

15 The Court: Alright, objection sustained. 

16 Q: Mr. Russell, the terms of your probation, if you 

17 have to go and see Dr. Burke and you've heard the 

18 testimony from the experts that you might have some 

19 kind of organic brain disorder, will you go get the 

20 neurology reports and take the treatment necessary? 

21 A: Yes sir. 

22 Q: And again, what's the penalty if you don't do it? 

23 A: I go to prison. 

24 Q: No further questions. 

(
_ ...•. , 
. , --..•. ; 

25 The Court: Mr. Flores? 
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1 CROSS EXAMINATION· OF MR. RUSSELL BY MR. FLORES: 

2 Q: Good afternoon Mr. Russell. 

3 A: Hey. 

4 Q: If I may approach the witness Y.our Honor? 

5 The Court: Yes sir. 

6 Q: Mr. Russell I'm going to show you what's been marked 

7 as Plaintiff's exhibit 1,2 and 3 and see if you 

8 recognize these? 

9 A: Yes sir. 

10 Q: And what are these exhibits? 

11 A: Those are my sentencing sheets, is what it looks 

12 like. Yeah,the sentencing sheets. 

13 Q: And it describes all the sentencing and probation 

14 ~nd conditions that Mr. Russell just described and 

15 you agree with. Is that correct? 

16 A: Yes si'r. 

17 Q: May I have, those back? Right here, is this your 

18 signature on Plaintiff's exhibit I? 

19 A: Yes sir. 

20 Q: And on Plaintiff's exhibit 2? 

21 A: Yes sir. 

22 Q: And on Plaintiff's exhibit 3? 

23 A: Yes sir. 

24 Q: Isn't it correct that on November 8, 2010, you were 

( 
25 in this very courtroom, entering this guilty plea. 

\. 
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c-· 1 Is that correct? 

2 A: Yes sir. 

3 Q: And you placed your hand upon the Bible and swore to 

4 tell the truth, the whole truth and nothing but the 

5 truth. Is that correct? 

6 A: Yes sir. 

7 Q: To these three charges, that's correct? 

8 A: Yes sir. 

9 Q: That you indeed did commit these three offenses 

10 isn't ·that correct? 

11 A: Yes sir. 

12 Q: Beg the Court's indulgence. I have-nothing further 

c· 13 

14 

Your Honor. 

The Court: Al~ight, re-direct. Ladies and gentlemen, 

15 let me do this; if you would please step in your 

16 jury room and please do not discuss the case. I'll. 

17 have you back out momentarily. Is your last name 

18 angel or angle? 

19 A: Angle sir. 

20 The Court: I'm going to appoint you as foreperson of 

21 the jury. The foreman will tell you, excuse me, the 

22 bailiff will tell you where to sit when you come 

23 back out. Okay? 

24 (Jury 'Break 4:34) 

c·-···· 
.. 

25 The Court: Alright, just so the record will be 
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1 complete, Mr. Shepherd you can continue with the 

2 questions that we discussed up here. 

3 Mr. Shepherd: I was simply going to ask if he had taken a 

4 

5 A: 

polygraph test under Dr. Burke's recommendation. 

Yes sir. 

6 Mr. Shepherd: And I was going to ask if he had passed 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that? 

The Court: Go ahead and answer. 

A: Yes sir. 

The Court: Alright and Mr. Flores you objected to 

that under what basis? 

Mr. Flores: The polygraph tests are inadmissible evidence 

as t~ the truth or falsity of a paiticular ... 

The Court: Well, polygraph tests are undoubtedly 

scientifically unreliable. That's not my conclusion, 

that's what science concludes in all reports across 

the country say that passing or failing a polygraph 

is not admitted under any circumstances. There was 

some mention earlier of this' witness having had, 

taken a polygraph when Mi. Sheph~rd was questioning 

Dr. Wadman. I believe that was in the context of 

did -you know he passed a polygraph. How about the 

objection then? 

Mr. Flores: I don't believe that was the way I remember 

that happening. 
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(-~-, 
1 The Court: What was your question? 

2 Mr. Flores: I believe it was did he take one or did you 

3 review the results of any polygraph? 

4 The' Court: So, there was no result? Okay, alright. 

5 What's· your position on this? On the admissibility 

6 of the polygraph? 

7 Mr. Shepherd: The admissibility, you know, we're talking 

8 about a PPG which measures essentially _the same 

9 thing as ~ polygraph. It's measuring breaths, it's 

10 measuring blood flow, it's measuring response to a 

11 stimulus. He took this with regards, at the 

12 recommendation of Dr. Burke who had done the 

13 assessments and you know, we're looking at an expert 

14 opinion saying I'm only looking to the guilty pleas, 

15 but there's more to this story and if the man 

pursuant to Dr. Burke's recommendation did take a 

17 polygraph examination and did pass it, of course I 

18 don't have an expert here to present the polygraph, 

19 but Mr. Russell has informed me. 

20 The Court: Okay, you think it's admissible in the 

21 same respect that the PPG is? 

22 Mr. Shepherd: I think so. Of course· I've never raised an 

23 objection to the PPG. 

24 The Court: The PPG is recognized by science to be a 

25 reliable test. I don't know how the thing works; the 
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1 only thing I can tell you is that I know from the 

2 whatever scrutiny you look at it whether it's our 

3 state law review or whatever else, the PPG is 

4 scientifically reliable. The only, there's a case 

5 that the only case that I know of directly dealing 

6 recently with PPG is that it cannot be used in court 

7 to determine whether or not he's actually guilty of 

8 what he did, but it is admissible in the SVP 

9 setting. Now as far as the polygraph, I would have 

10 thought that ov~r the years, medical science or 

11 other science would have gotten to the point where 

12 the polygraph could be refined and to some point be 

13 de.~lared reliable. However, I'm bound by what the 

14 law i~ now and that is that it's not. So, I'm going 

15 to sustain your objection to the witness or any 

16 other witness saying what the result of it was. So, 

17 I just. wanted to make sure that was clear for the 

18 record and make sure you are fully protected on the 

19 record. Have you concluded your questioning of the 

20 witness? 

21 Mr. Shepherd: Yes, I do have just one short question. 

22 The Court: Alright, we'll have the jury come back in 

23 and continue with that. 

24 (Jury enters courtroom 4:39) 

C'· 25 The Court: Alright, Mr. Shepherd? 
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1 Mr. Shepherd: Thank You. 

2 RE-DIRECT EXAMINATION OF MR. RUSSELL BY MR. SHEPHERD: 

3 Q: Alright Mr. Russell, you were just shown State's 

4 exhibit 1,2 and 3. These would be the sentencing 

5 sheets, correct? You pled guilty? 

6 A: Yes sir. 

7 Q: Did you plead guilty with terms of probation? 

8 A: Yes sir. 

9 Q: Okay and you're going to honor the terms of that 

10 probation? 

11 A: Yes. 

12 Q: You don't want to go back to prison? 

C··· .~ 
_.' 

13 

14 

A: 

Q: 

No sir. 

No further questions. 

15 The Court: Mr. Flores? 

16 Mr. Flores: Nothing further Your Honor. 

17 The Court: Alright, you can step down. Alright, 

18 we'll take a recess at this time. 

19 Mr. Flores: No Your Honor. 

20 Mr. Shepherd: No Your Honor. 

21 The Court: Alright ladies and gentlemen we are going 

22 to break for the day. If you will please be back in 

23 the jury room tomorrow at 9:30. Will that be a 

24 problem, time wise, for anybody? Alright, please be 

25 back in your jury room at 9:30 tomorrow morning. You 
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1 you ready to proceed? 

2 Mr. Flores: Yes, Your Honor. 

3 The Court: Alright sir. 

4 CLOSING ARGUMENTS OF MR. FLORES: 

5 Mr. Flores: May it please the Court? 

6 The Court: Yes sir. 

7 Mr. Flores: Mr. Russell, Mr. Shepherd, ladies and 

8 gentlemen df the jury, good morning. When I came 

9 before you yesterday afternoon I said that this case 

10 was about one question. It's whether or not Bobby 

11 Russell is a sexually violent pred~tor. To that 

12 end, the State must prove to you, beyond a 

C·'" " 

13 reasonable doubt of 1. Mr. Russell has been 

14 convict~d of a sexually violent offense and 2. That 

15 he suffers from a mental abnormality or personality 

16 disorder that makes him more likely to commit acts 

17 of sexual violence. I would submit to you that the 

18 evidence presented, both by the State and by Mr. 

19 Russell proves beyond a reasonable doubt that he is 

20 indeed a sexually violent predator. First, to 

21 prove that Mr. Russell has been convicted of such an 

22 act or an offense, the State submitted into evidence 

23 three separate exhibits which contain indictment, in 

24 some case an arrest warrant and a sentencing sheet 

25 that indicate that he did in fact plead guilty to 
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1 these three charges of committing a lewd act on a 

2 minor under that age of sixteen. In fact, when Mr. 

3 Russell was on the stand, he confirmed that he did 

4 come into this courtroom, before Judge Goodstein and 

5 Judge Goodstein's signature is on each of these 

6 sentencing sheets, he did place his hand on that 

7 Bible, plead to tell the whole truth and nothing but 

8 the truth, so he1p him God admitted to the acts 

9 underlying these three offenses and signed these 

10 sentencing sheets to indicate he in fact pled guilty 

11 to these three charges. So the State would submit 

12 and I don't believe Mr. Shepherd would .disagree, 

C,', . . 13 that Mr~ Russell has indeed, been convicted of these 

14 three offenses. The second question of course, is 

15 whether or not Mr. Russell has a mental abnormality 

16 or personality disorder that makes him more likely 

17 to commit these acts. And you've heard the testimony 

18 of two experts, Dr. Wadman who was asked by the 

19 Court to perform an evaluation in this case. A 

20 trained, medical psychiatrist and you've also heard 

21 the testimony of Dr. Bill Burke or William Burke. 

22 We who know him call him Bill and he testified that 

.23 he performed an evaluation prior to Mr. Russell's 

24 guilty pleas. In the context of her testimony, Dr. 

(. 

"-.~---

25 Wadman told you she was asked by the Court to 
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determine whether or not Mr. Russell does have a 

mental abnormality or personality disorder and 

whether or not, based on her expertise, and her 

experience and the information she received from 

this case, whether or not she believed and it was 

her opinion that Mr. Russell has a lack of control 

over his mental abnormality, if he had one, so that 

he would commit future acts of sexual violence. Dr. 

Wadman testified that based on all the information 

she received and requested, police reports, 

statements from witnesses, the sentencing sheets 

with the allegations underlying Mr~Russell's 

charges, the' information she got from Dr. Burke, not 

only through his draft report, but also through 

telephone communi'cations with him, as well as 

anything she requested from the attorney's office, 

that based on all of that' information, as a trained 

psychiatrist, who's done this type of evaluation 

over a h~ndred times;· she's testified both for the 

State and against the State. That. in this case, I 

believe she said, to areasonable·degree of medial 

certainty that Mr. Russell suffers from pedophilia. ' 

A sexual attraction to children, non exclusive type, 

because he also has sexual attraction to adulti. 

Which Dr. Wadman says is not uncommon.. She said, 
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1 based on all of that evidence that she received and 

2 to which she testified to to yoU~ that based on that 

3 information, she believed Mr. Russell's conduct was 

4 such that he is likely to do this again. And let's 

5 talk about that a little bit, because that's really 

6 the crux of this case. As a lawyer, I can't tell 

7 what a diagnosis would be; I'm not trained in that. 

8 Dr. Wadman is trained, she's done this a lot, she's 

9 been through a lot of psychiatric training, she's 

10 been board certified in, forensic psychiatry, so she 

11 knows what she's doing. She says, okay, Mr. Russell 

12 . exhibits pedophilia, but does he lack that control? 

13 Has she and Dr. Burke stated, these cases, these 

14 predictions aren't one hundred percent, the evidence 

15 is not always going to show one hundred percent he's 

16 definitely going to do it again, but she stated, .she 

17 stated the best predictor of future behavior is past 

18 behavior. I would submit to you that we would have 

19 to look at that past behavior. What happened? What 

20 was underlying these offenses? How did we get to 

21 . here today? In 2008 Dr. Wadman testified that Mr. 

22 Russell entered the home of an individual he knew at 

23 2:30 in the morning to apologize about some 

24 incident. As we have seen, as we have heard tBrough 

25 the testimony, he was engaged at some point, in the 
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C'" 
1 little girl's room, the four year old. And she 

2 reported it to her mother and Mr. Rus~ell was thrown 

3 from the house. At some point he tried to come back 

4 in the house through a window. And then Mr. Russell 

5 was thrown out of· the house again and threatened 

6 with a gun. Alright, 2008, one charge, released on 

7 bond. Paid to get out of jail denying these 

8 accusations, was ordered to wear an ankle monitor. 

9 We've heard that he, he then went to live with an 

10 uncle, but the uncle's restrictions upon him, 

11 restrictions upon him, the curfew at 9 o'clock. Get 

12 here to the house, be herewith me. He couldn't deal 

13 with those restrictions, that ccintrol. Those 

14 factors, which again, are like probation in essence. 

15 .You have to live with these rules. He said I can't 

16 do that, so I'm going to go and live somewhere. He 

17 .takes up with somebody who's reported to be a known 

18 drug dealer, minor children in the house. He's been 

19 ,accused of sexually assaulting a four year old and 

20 he lives in a house with minor children. From there, 

21 we get two incidents ih 2009; one on a two year old 

22 girl, one on a five year old boy. These are 

23 children. They are children who would subsequently, 

24 be, be evaluated in es~ence, brought before a 
, 

25 trained person at the child center and asked to tell 
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1 their stories. And they told their stories and they 

2 said Mr. Russell did this to me. He had an ankle 

3 monitor on, he knew he was out on bond, yet these 

4 incidents happened. Now, something that, that we've 

5 heard a little bit about today and yesterday, is 

6 that did Dr. Wadman investigate the truth of these 

7 allegations? I will submit to you that she has. I 

8 will submit to you that she has. She had all the 

9 incidents reports, she had all the police rep?rts, 

10 and the other thing she had were these sentencing 

11 sheets, where· Mr. Russell, again and I hate to keep 

12 coming back to this, came in, put his hand on the 

c~ 
13 Bible and said I did these acts. Yet in her 

14 interview of him, he says I didn't do any of these 

15 acts. As an evaluator, was she asked to determine 

16 whether or not. Mr. Russell did or did not do these 

17 acts? I will submit to you that that question was 

18 answered by Mr. Russell when he pled guilty. That 

19 is the point of our criminal justice system. When 

20 an individual is accused of any charge, is upon the 

21 State l the Solicitor's office in this case, here in 

22 Dorchester county· to prove beyond a reasonable doubt 

23 that an individual has committed those sexual 

24 offenses. That's exactly what happens in the 

C··'·· 
.. 

criminal contexti before there's any plea 25 
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negotiations, any plea deals, the State bares the 

burden of proving beyond a reasonable doubt Mr. 

Russell indeed, did do these things. And you'll 

often hear about plea deals, and Mr. Russell is, has 

you know, indicated that he received a plea deal, he 

received. a fifteen year sentence, suspended to three 

years, five years probation with a lot of 

restrictions. And there are a lot of restrictions. 

But I would submit to you that, that deal is not 

relevant here today. When the Sexually Violent 

Predator Act was passed and I told you ~his 

yesterday, the legislature said we must find those 

individuals who are most dangerous, who have 

committed these acts and who we believe will commit 

them again. Rega~dless of their sentence; they could 

have gotten two years, they could have gotten time 

served, they could have gotten thirty years. And I 

would submit to you, we would still be here today 

asking you to answer that questioni had Mr. Russell 

gone to trial and received any other sentence that 

the sentence he received here. I've been through a 

lot of schooling and I've taken a lot of tests and I 

.would submit to you this;· my professors, my 

teachers, told me on a test, a worksheet, on any 

work I do, answer the question presented and that is 
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c··-
1 what we're asking you to do to9ay. We're asking you 

2 this question, is Bobby Russell a sexually violent 

3 predator? Not a tough question. I'm sorry, it is a 

4 tough question, it is a tough question. Pardon my 

speech it's a very tough question. We don't ask a 

6 judge to answer these questions, the State can't 

7 answer them themselves, we don't have that ability. 

8 We ask you, the jury to piece out that information. 

9 To find the truth of that matter. I would submit 

10 that we have shown Mr. Russell has been convicted of 

11 those sexually violent offenses. I would submit that 

12 the only evidence presented is that Mr. Russell does 

13 suffer from a mental abnormality that makes him more 
\ 

14 likely to -commit acts of sexual violence. I thank 

15 you again for your time in this case. I know it will 

16 be a very difficult question to answer and I wish 

17 you the best of luck. Thank you. 

18 The Court: Mr. Shepherd. 

19 CLOSING ARGUMENTS OF MR. SHEPHERD: 

20 Mr. Shepherd: Ladies and gentlemen, the State is 

21 absolutely right, this is a very difficult question 

22 to answer. It's very emotionally charged. You heard 

23 things that turn your stomach okay? And we 

24 understand that. We-can only look to the evidence 

-·c -,,, ..... -

that was presented in making a decision. We have 25 
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1 sentencing sheets, yep, he pled guilty, okay? He 

2 pled guilty. He pled guilty and he was sentenced 

3· any part of his plea he has ,to admit that he's done 

4 something. Well, we have an expert from the State 

5 who gets up here and is offering an opinio~ based on 

6 sentencing sheets, based on the Solicitor's file, 

7 based on a few documents she received from Mr. 

8 Russell's criminal attorney. She assumed, based on 

9 the plea that's wher~ we begin the analysis. That's 

10 fair, that's what she's asked to do, but in 

11 determining whether somebody has a mental 

12 abnormality based upon the fact that they pled 

13 guilty, ,these are .the underlying 6ffenses, we have 

14 to admit, yes the qualify~ng offens~s are there, 

15 because he pled guilty. The convictions are there, 

16 but a plea is just that. No evidence ever came 

17 before the criminal court or a jury like yourselves 

18 to decide. Mr. Russell was presented with a plea 

19 from the State and now the Stat~'s ,arguing that 

20 regardless of what the time served or what he pled 

21 to, whether that's relevant or not, they're saying 

22 it's not relevant. Well in this case it kind of is 

23 re~~vant. In fact, it's v~ry r~levant. You've got to 

24 look at .the State saying, based on Dr. Wadman, who 

( 
........ 

met with this man for two hours, read a select 25 
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1 amount of paperwork and issued "an opinion based on 

2 that, that this guy, because he pled is going to go 

3 out there and do horrid, horrid things. The State 

4 initially comes to Bobby Russell on the criminal 

5 proceedings with the full opportunity to go after 

6 this guy for forty five years or more as you heard 

7 Mr. Russell state and they bring him three, credit 

8 for time served, it's okay for you to walk out of 

.9 here in two or three months and stick to your 

10 probation, the terms of this probation. He's got to 

11 get treatment from Dr. Burke. You heard Dr. Burke 

12 say he treats over two hundred and fifty sexually, 

13 sexual offenders in his treatment program. They're 

14 out there, they're in the neighborhood, he's 

15 treating thern~ successfully and has been doing so 

16 since 1981 I believe he said. He's been involved in 

17 this type of work: One of the terms of his 

18 probation is to see Dr. Burke. You heard Dr. Wadman 

19 say that Bobby can't be trusted because he pled 

20 guilty to two counts for something that occurred 

21 while he was on bond, wearing an ankle bracelet. 

22 You also heard her say that he was doing drugs. One 

23 of the terms of Bobby Russell's probation is 

24 mandatory drug counseling and mandatory random drug 

25 and alcohol screening. You heard Bobby Russell say 
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(
-

-.~~' . 

1 that if he violates any provision he goes back to 

2 prison to finish serving out a fifteen year 

3 sentence. That wasn't hanging over his head when he 

4 pled, was out on bond. In fact, Dr. Wadman didn't 

5 think it relevant to look at any of the underlying 

6 evidence. She didn't request and of course, she 

7 wasn't the fact finder. She wa~n'tthere to 

8 determine guilt or innocense, because yes, he had 

9 already pled. But she didn't go out when Mr. Russell 

10 denied actually having done the offense that 

11 determines whether he is a mentally abnormal person 

12 and look for that mitigating evidence that he told 

c' 13 her about. She didn't look for an~ reports that said 

14 he fingerprints weren't on the window. She didn't 

15 look fbr any DNA evidence. Of course, she received 

16 the report, but she didn't give it any weight. The 

17 State allowed him to plea to three years and there's 

18 got to be a reason. It's not in evidence, but you 

19 got to think about it. It's reasonable doubt. If 

20 he's such a sexually violent,predator, why would the 

21 State have been willing to allow that to begin with? 

22 And then let'~ look at Dr. Wadman; time and time 

23 again I'd ask her i question and time and time again 

24 sh~'d ~hoot me down. She'd shoot me down pretty 

25 good every single time. Because we were looking at 
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(, 
1 

2 

Dr. Burke's assessment. Dr. Burke assessed this guy 

with a battery of tests, objective measurements. She 

3 ~ad a copy of his draft report. It was a draft 

4 report. She, she considered one part of it, but 

5 everything else she kept saying no, I didn't 

6 consider it, it was a drat report time and time 

7 again you hea~d her say that was a mistake; Dr. 

8 Burke told me that was a mistake. What was the first 

9 thing Dr. Burke said when he got on the stand 

10 yesterday? I made two mistakes; I made a mistake on 

11 ,the date and I. made a mistake with a word. And so 

12 we went through that report with Dr. Burke, the 

13 

14 
COO'; 

. ,-

assessment that he did. We went through and bare 

with moe, the Static 99. You heard Dr. Wadman talk 

15 about the Static 99 that she performed that placed 

16 him at high risk. Okay? Dr. Burke did the same 

17 Static 99 and stated that Bobby was a low to medium 

18 risk over a period of fifteen years. We talked 

19 about the dynamic factors of treatment and 

, 

20 - supervision. Dr. Wadman said she didn't even 

21 consider it, because one he wasn't on treatment and 

22 supervision and you know, with the ankle bracelet 

23 issue, she couldn't, she wouldn't go there. He 
I 

.24 couldn't be trusted. You heard Dr. Burke say, well 

25 yeah, something like that is typically considered in. 
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an assessment, something he considers. On the 

Stable 2007, Dr. Wadman says she doesn't do that 

report, didn't look at it and even when confronted 

with the low to medium or low nominal. Excuse me, 

low to nominal risk, well Dr. Burke, I think that's 

a mistake. Dr. Burke gets up there and says yeah, 

the Stable 2007 is supposed to produce estimates of 

sexual recidivism,. violent recidivism and general 

criminal recidivism. Dr. Burke said, his assessment 

of Bobby Russell said it was low to nominal. He did 

the Able screening with significant sexual interest 

for Bobby Russell are adult and adole~cent females. 

You heard Dr. Wadman and Dr. Burke both say that's 

normal. Okay? There's no doubt Dr. Wadman is very, 

very good at what she does. There's no doubt she's 

probably smarter than anybody sitting on this side 

of that wall, but Dr. Wadman's report did not take 

into account evidence that needed to be considered 

in assessing whether or not somebody truly is 

mentally abnormal. If a person denies having 

committed a crime, even though yes, he admitted, he 

admitted by virtue of his guilty plea. Does that 

necessarily mean that he actually did it? Okay? 

This is a very, very emotional issue. There are a 

lot of assumptions that can be made. Evidence was 
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r""" \ ... _- . 

1 presented that's pretty damning to Bobby. Litigating 

........ 
2 evidence exists. I want you to harken in to what Dr. 

3 Burke was talking about. The highest risk this guy 

4 poses, if we assume this, if we assume the nasty 

5 things in these are true okay? The highest risk he 

6 poses is the initial forty five days after release. 

7 Those initial forty five days after release under 

8 supervision and probation, probation officers, 

9 subject to alcohol and drug screening randomly, 

10 zero tolerance from Judge Goodstein for alcohol and 

11 drugs, mandatory and successful completion of Dr. 

12 Burke's program. He's got to take medication for 

13 any bi-polar disorder or anything like that. You 

14 heard Dr. Burke say it'd probably be helpful if the 

15 guy did go and get a neurology report, because it 

16 would help him with his treatment program. That 

17 Bobby would be mandatorily have to serve. And the 

18 beauty of it all is that Dr. Burke stood there and 

19 told you he wouldn't have a bit of hesitation to 

20 pick up the phone and call probation if this guy 

21 doesn't do what he says he'll do. Okay? So should 

22 Bobby Russell be civilly committed for long term 

23 care and treatment when the only high risk that the 

24 objective assessment from the one guy who did the 

25 bulk of the assessment true," physical, medical 
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testing said his highest risk is forty five days. 

It's a scary thought to make thes.e decisions. Don't 

let your emotions and the assumptions the State 

asked you to make over these plea deals cloud your 

duty to look at this beyond a reasonable ddubt. Dr. 

Burke time and time again raised the issue of low to 

nominal, low to medium over a long period of time. 

The only high risk is that immeqiate time right 

afterwards. The time period ln which Bobby Russell 

is going to be subject to stringent, stringent, 

stringent terms of probation· and we have a guy 

sitting over here today, you got to look past the 

shackles, ~ou got to look past the prison garb. and 

here's why; his criminal sentence is over. It ended 

in March and he's still sitting here. He's 

involuntarily committed; this, is how you're going to 

see him until the doctors, yearly he can petition to 

be released, but until doctors say it's ok~y for him 

to be released~ he can sit there forever. It is 

potentially, you heard Dr. Wadman say, no it's not 

forever. Potentially it' could be. Particularly when 

somebody doesn't go in there and say yeah I did it. 

He admitted by virtue of his plea, but a man that 

goes in there and maintains his innocense, well 

that's .not treatment. So those are issues that we 
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1 think if somebody is going to say that somebody has 

2 a mental abnormality, and you're going to say that 

3 they need to be confined for treatment, but a man 

4 maintains his innocense, even though he took a plea 

5 because it was attractive, because he didn't have to 

6 look at forty five years. It's something to 

7 consider. Okay? Thank you for your time. I just 

8 ask for fairness. Mr. Russell just asks for fairness 

9 and partiality. Think through the evidence, try not 

10 to let your emotions get the best of you and just 

11 think objectively, look at the differences between 

12 Wadman and Burke. There's reasonable doubt in there. 

C·~ -
13 There's reasonable doubt between the position the 

14 State took to begin with and the position the State 

15 is now pursuing. It's two different statutes, but in 

16 the end you got to look at it. Thank you folks, 

17 good luck. 

18 The Court: Alright, any reply from the State? 

19 Mr. Flores: Very briefly Your Honor. 

20 The Court: Alright. 

21 REPLY ARGUMENT BY MR. FLORES: 

22 Mr. Flores: I just want to come back and speak to you 

23 very briefly about Dr. Burke's report, because 

24 apparently that's where Mr. Russell would like to 

o 25 place a lot of emphasis and I would too. Dr. Burke, 
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r 1 as I stated in his qualifications yesterday, is well 
........ :.-::., 

2 qualified and recognized by the State. We agree he's 

3 an expert in his field. We've hired him on multiple 

4 cases. But I would submit to you this and he and I 

5 discussed that during cross examination, his report, 

6 his evaluation is very limited in scope. He made no 

7 assumption as to the charges against Mr. Russell. 

8 When asked by Mr. Russell's, defense attorney to just 

9 evaluate the guy. So Dr. Burke, nothing wrong with 

10 his report, he was not asked to conduct an 

11 evaluation at this time. In fact he said if I were 

12 to offer an opinion today, well yesterday, as it 

13 were, that would be unethical, I haven't seen' him, I 

14 haven't looked at the records Dr. Wadman's looked 

15 at, I haven't done all that research that she had 

16 done. So at this time'I cannot offer you an opinion. 

17 And at that time, when I did this previous 

18 evaluation, I couldn't tell you whether or not Bobby 

19 did it or not. That's not what I was asked to do. 

20 So I would submit to you Dr. Burke's report and 

21 assessment, while very practical, because of the 

22 assessments he raised in, stating that Mr. Russell's 

23 risks overall very high for forty five days. I think 

24 the factors perhaps changed, because Dr. Burke 

25 hasn't run those assessments again. I think it would 
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1 be in the realm of speculation to say that those 

2 recommendations and those assessments in full would 

3 be the same now and it would be doing hard to Dr. 

4 Burke as a doctor to say well his assessments must 

5 be.the same now as they were then, because things 

6 . have changed. Things are not the exact same as they 

7 were when Dr. Burke first saw him. The only other 

8 point I wish to make with you in this brief rebuttal 

9 is that one of the requirements for Mr. Russell's 

10 probation is to successfully Dr. Burke's sexual 

11 offender program, sexual offender treatment prbgram 

12 and there's not doubt it's a good program; like I 

13 said, he's an expert in his field and he does a 

14 great job. But in order to successfully complete 

15 that program as Mr. Shepherd as said, you have to 

16 admit to your guilt. You have to admit your guilt. 

17 So, he either admits his guilt or he doesn't admit 

18 to it. He's not going to successfully complete Dr. 

19 Burke's program if he doesn't admit his guilt. He 

20 has admitted to his guilt, he has. And to come back 

21 now and says that I'm. not guilty is to make a 

22 mockery of our criminal justice system. Look 

23 carefully at the evidence. I thank you again for 

24 your time. 

25 T.he Court: Alright, ladies and gentlemen I know we've 
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1 only been in her~ for about thirty five minutes. Is 

2 there anybody· who needs to take a break before I 

3 give you the char~e? The charge itself is going to 

4 take about ten minutes, perhaps fifteen minutes or 

5 so. Is there anybody who need$ to take a break? 

6 Alright, ladies and gentlemen as you know, the State 

7 has brought this action under what is called the 

8 Sexual Violent Predator Act and that is legislation 

9 enacted by our·state legislature. I'm going to talk 

10 to you over the next few minutes about what the 

11 State will have to have proven beyond a reasonable 

12 doubt. By this time, you obviously realize that we 

C·:·"" 
-. -~ 

13 have certain duties to perform. The responsibilities 

14 that you have as I've told you more than once are 

15 the sole judges' of the facts like I told you 

16 yesterday. You're the only people in the world who 

17 can make the decision that will lead to the 

18 completion of this verdict formed by your foreperson 

19 and his signature only. Obviously, the witnesses 

20 who testified, testified for you. Rarely, if ever 

21 did they ever turn around and even say a word to me. 

22 That is because their testimony is a factual 

23 standpoint and does not matter to me. I have nothing 

24 to do with this case; it's whether or not in your 

25 view the State has met its burden of proof in this 
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1 case. And during the course of this charge I'll be 

2 referring to certain legal principals, things that 

3 you mayor may not be somewhat familiar with. For 

4 the purposes of today, you are obligated one hundred 

5 percent to accept the law exactly as I give it to 

6 you. You may come into any given case with a 

7 preconceived notion of what you think the law is or 

8 what you think it ought to be. For "today, and for 

that matter, any time you're on a jury, you have to 

10 put those notions out of your mind. Because under 

11 your oath you are to accept the law exactly as I 

12 give it to you. Now, in this case the State seeks 

c 13 civil commitment of the respondent, Mr. Russell, for 

14 long term control, care and treatment in a secure 

15 facility. This proceeding that we're involved in is 

16 not a criminal proceeding seeking incarceration. It 

17 is a civil proceeding, seeking civil comm{tment and 

18 the State of South Carolina alleges or claims that 

19 the respondent, Mr. Russell is a sexually violent 

20 predator under the laws of this state. The 

21 respondent denies that he is a sexually violent 

22 predator and the burden of proof is therefore solely 

23 only on the State to prove by evidence sufficient to 

24 satisfy each of you beyond a reasonable doubt that 

C------: 
....... 

the respondent is a sexually violent predator. The 25 
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1 Defendant or the respondent used interchangeably, 

2 has no burden of proving or disproving anything and 

3 if the State is unable to meet its burden of proof 

4 as to one or more of t0e elements of this claim, the 

5 respondent is entitled to a finding that he is not a 

6 sexua'lly violent predator. Now, as I will explain to 

7 you in just a few minutes, the burden of proof in 

8 this case is beyond a reasonable doubt, so if I 

9 mention during the course of this charge that the 

10 state does have a burden, that burden of proof is 

11 beyond a r~asonable doubt. Now,. if I have said or 

12 done anything during the co.urse of this trial tJ;1at 

13 makes you think that I favor one side over the 

14 other, you can put that out of your mind. Because 

15 obviously I respect your role as the fact finders 

16 and I trust you have not been keeping score as to 

17 what my rulings have been, because my rulings are 

18 not based on what I believe as far as the facts are 

19 concerned; my rulings are based on the law. Now, as 

20 the fact finders in this case, you are responsible 

21 for determining the believability of the witnesses 

22 who have testified. The lawyers have used that term 

23 'believability' but it is also referred to as 

24 credibility. You are the sole judges of the 

25 . credibility of the witnesses here who testified. I 
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1 mentioned at the beginning of the trial, you can 

2 take anything that is within your perspective of 

3 common sense in determining who to believe and what 

4 to believe. When you watch someone talk everyday, 

5 you are 'doing that. You are conscious or 

6 subconsciously saying do I believe what he or she is 

7 telling me? And you're using your common sense in 

8 making that determination. Some of the things that 

9 you can use in that 'regard are what was the manner 

10 'and appearance of the witness who testified? Is he 

11 or she hesitant or straight forward in.answering 

12 questions? That's also called demeanor. How did the 

( ',' , . 

13 witness come to know the facts that he or she 

14 testified to?And what was the witness' ability to 

15 know the facts that .he or she testified to? You can 

16 take ,into account also whether or not there was a 

17 reason for a witness to give testimony that helps or 

18 hurts one side over the other. In other words, was a 

19 witness bias or ~rejudice for the particular outcome 

20 and also ladies and gentlemen you can take into 

21 account whether or not that witness' testimony has 

22 been strengthened or weakened by other evidence 

23 that's in the record? As you know, you can believe 

24 every word of what someone say, you can disbelieve 

25 every word or you can believe parts and object the 
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rest. And what you don't do, is you don't count of 

the number of witnesses fora particular proposition 

and say well more people said this so I must believe 

that. You know from the exercise of your common 

sense that that's not true, you can believe one 

witness over twenty. or twenty over one, that's 

entirely up to you. Now ladies and ~entlemen the 

fact that testimony ~n a particular instance has not 

been contradicted does not mean you have to believe 

it. You give all of the evidence, all of the 

testimony the weight you think it's entitled to. You 

gauge the credibilit~ of the witnesses in the manner 

that I've just explained to you to determine the 

truth of the facts offered through that witness. 

Now throughout this process you have one objective 

and one objective only and that is to seek the truth 

from whatever source it might corne. You also heard 

ladies and gentlemen the testimony of witnesses who 

have special knowledge, skill, experience or 

training or education in a particular field; we call 

those expert witnesses. Typically, in a trial 

someon,e who testifies cannot state opinions" but 

there is an exception I mentioned to you yesterday, 

through our rtiles of evidence for someone who is 

qualified as an expert. That type of witness can 
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1 give opinions and that witness can give the reasons 

2 for those opinions. Now if you consider the 

3 qualifications and the credibility of the expert and 

4 the reasons for those opinions and you give those 

5 things the weight that you think they are entitled 

6 to. And again, as I mentioned with regard to any 

7 witness, including experts, you are not bound by the 

8 opinion of the expert just because it comes from an 

9 expert. Again, you give it the weight that you think 

10 the testimony is entitled. And the value and effect 

11 of expert testimony is to be solely determined by 

12 you. And no opinion of an expert can be accepted in 

13· and of itself as truthful or reliable, but it must 

14 be weighed by you, the jury,· and convince your 

IS judgment of its truth. -Now ladies and gentlemen, I 

16 mentioned to you earlier that the State does .have 

17 the burden of proving its case beyond a reasonable 

18 doubt. I'm going to talk to you in detail about· 

19 that right now. So, what is a reasonable doubt in 

20 the law? In the law, a reasonable doubt is·the kind 

21 of doubt that would cause an honest and a sincere 

22 and a contentious person who is in search of the 

23 truth, hesitate to act. Now proof beyond a 

24 reasonable doubt in this case is proof that leaves 

25 you firmly convinced that the respondent is a 
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sexually violent predator. On this earth and in this 

world, there are very few things that we know with 

absolute certainty. The law does not require the 

State to present proof that overcomes every possible 

doubt. It does require the State to present the 

proof that overcomes every reasonable doubt. Now in 

civil cases, in most civil cases, the burden of 

proo£ i~ by what we call the greater weight or 

preponderance of the evidence. In a·case like that 

it's typically illustrated that the scales of 

justice are perfectly equal. The party that has the 

burden of proof must tip those scales ever so 

slightly in his or her favor to meet a burden by the 

greater weight of the evidence. Now, in this type of 

case, the burden of proof.is beyond reasonable 

doubt. The State'g burden is more powerful, the 

State's proof must be more powerful than simply 

tipping the scales ever so slightly. It must be 

proof beyond a reasonable doubt. Now, ladies and 

gentlemen, if based on your consideration of the 

evidence in this case, if you are not firmly 

convinced that the respondent has been, has been 

demonstrated to be a sexually violent predatori your 

verdict must be.in favor of the respondent Mr. 

.Russell. If, based on your consideration of the 
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evidence you are firmly convinced that the 

respondent is a sexually violent predator, you must 

return a verdict for the State that he is a sexually 

violent predator. Now, ladies and gentlemen 

reasonable doubt may arise from evidence which is in 

the case or reasonable doubt may arise from the lack 

of or absence of evidence in the case. If you, 

again, if you are firmly convinced that he is a 

sexually violent predator, your verdict must be for 

the State. If you-believe that there is a real 

possibility that he is not a sexually violent 

predator, you must give him the benefit of the doubt 

and find for the respondent in that regard. Now, 

ladies and gentlemen I'm going to talk to you now 

about what the State must have provep to you beyond 

a reasonable doubt. The elements in this case which 

the State must prove beyond a reasonable doubt are 

essentially two fold. Number one, the respondent 

has been convicted of a sexually violent offense. 

And I charge you ladies and gentlemen that 

committing a lewd act on a minor, under the age of 

sixteen is a sexually violent offense under the laws 

of this state. The second thing the State must prove 

beyond a reasonable doubt is that the respondent, 

Mr. Russell, suffers from a mental abnormality or a 
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personality disorder that makes· him likely to engage 

in acts of sexual violence if he is not confined in 

a secure facllity for long term control, care and 

treatment. Now, inherent, oi part of the~e two' 

elements ladies and gentlemenj i~ that the State 

must prove th~ requirement that the respondent 

mental abnormality or persori~lity disorder ~auses 

him serious difficulty in controlling his behavior. 

. In other words, the state must PFove beyond a 

reasonable doubt that the individual, Mr. Russell 

stiffers from a mental illness from which he cannot 

sufficiently contr6l without the structure and care 

provided by a mental health facility~ rendering him 

other wise likely to commit a sexually. violent 

offense. Now ladies and gentlemen I am going to 

define for you some'of the terms that I have just 

used. The words mental abnormality means a mental 

condition effecting a person's emotional or 

volitional capacity that predisposes that person to 

commit sexually violent offenses. Now this mental 

abnormality or personality disorder must cause the 

respondent serious difficulty in controlling his 

behavior. The words likely to engage in acts of 

sexual violence means that ,the person's propensity 

to commit acts of sexual violence is of such a 
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1 degree as to pose a menace to the ,health and safety 

2 of others so that he is dangerous to others. And 

3 again, I remind you that the burden of proof that's 

4 on the State is to prove to your satisfaction beyond 

5 a reasonable doubt that number one, the Defendant 

6 has been convicted of a sexually violent'offense as 

7 I've instructed you, and also suffers from a mental 

-
8 abnormality or personality disorder that makes him 

9 likely to engage in acts of sexual v~olence if he is 

10 not confined in a secure facility for long term 

11 control, care and treatment. Now ladies and 

12 gentlemen we bring'it all together to this point, if 

13 the State has met, in your eyes, its burden of proof 

14 beyond a reasonable doubt and has convinced you 

15 bey-ond a reasonable doubt as to both of these two 

16 elements, the State is entitled to a finding that 

17 the respondent is asexually violent predator. If 

18 the State has not met its burden of proof beyond a 

19 reasonable ,doubt as to either one or both of those 

20 elements, the respondent is entitled to a findirig 

21 that he is-not a sexually violent predator. Now 

22 ladies and gentlemen I'll mention to you at this 

23 point that your verdict in this case mu~t be 

24 unanimous. That means all of you have to agree. 

C: 25 This is not a majority vote, it is not a 11 to 1, 7 



116 
The care and treatment of Bobby Russell 156 

1 to 5, it must be twelve, zero whatever your verdict 

2 might be. I'm not so much concerned about what your 

3 verdict is, but I do want to,make sure that you 

4 understand that yesterday you did swear an oath to 

5 try this'cas~ according to the law and evidence, so 

6 help you Grid. And your responsibilities are just 

7 beginning., You are to go back into the jury room in 

8 just a few minutes and give these issues in this 

9 case, the .attention that they deserve. This is the 

.10 only day these parties will have in court and so 

11 they expect and they are both entitled to a fair and 

12 impartial trial. The only way that you can give that 

C
··"· . , 

13 is for you to render. a verdict that speaks the 

14 truth. Now Mr. Foreman, the verdLct form is very 

15 brief. It says at the top has the State of South 

16 Carolina proven beyond a reasonable doubt that Bobby 

17 Russell is a sexually violent predator under the 

18 South Carolina Sexually Violent Predator Act? There 

19 are two answers to that question; yes and no. Yes or 

20 no. Now on the verdict form, of course the ord~r 

21 that the,se are put in: means nothing, but, one choice 

22 had to come before the other. You are to discuss 

23 these issues completely and once you are sure that 

24 the verdict is unanimous, you put a check 'or an X in 

25 the appropriate space beside yes or not then you 
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1 sign the verdict form and you date it, knock on the 

2 door and let the Bailiff know that you have reached 

3 a verdict. If, during the course of your 

4 deliberations, you have a question there will be a 

5 note pad available. You simply write the question 

6 down, sign it and tap on the door and let the 

7 Bailiff know that you have a question. Now the law 

8 dictates, number one. if I can respond to your 

9 question and number two how I may respond and you 

10 are certainly able to ask a question that you think 

11 are appropriate, but the law guides me in if and how 

12 1 can respond. Now, if Someone has to excuse himself 

C··'' , 

13 or herself during the course of deliberations to use 

14 the restroom, please stop your deliberation until 

15 the person comes back. Also, if someone has to 

16 leave the jury room, first of all, you have to get 

17 my permission to leave and if someone does leave the 

18 jury room you have to stop deliberations until that 

19 person comes back. What you are obligated to do in 

20 this case ladies and gentlemen is to take your 

21 common sense view of the evidence, put it together 

22 with the law as I'v~ charged you and render a 

23 verdict that speaks the truth. In sum, the word 

24 verdict comes from the Latin word which literally 

25 means speak the truth and that~s what your verdict 
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1 must do. The next thing that we'll do ladies and 

2 gentlemen is for you to excuse yourBelves and go to 

3 your jury room. You may not begin discussing the 

4 case yet. The rules that we operate under require me 

5' to enquire from the parties number one, if I left 

6 anything out of my charge or if I charged you 

7 anything incorrectly. So for the next few minutes 

8 we'!! be covering that. You~'signal to deliberate 

9 wil! be when the Bailiff comes to your door with the 

10 verdict form and the exhibits that have been 

11 introduced into evidence and tells you that you can 

12 begin your deliberations. And again, give the issues 

13 the consideration they deierve and we're, looking 

14 forward to hearing your verdict. Please go to your 

15 jury room; you may not begin discussing the case 

16 quite yet. Ms. Tyler, if you could just stand right 

17 out in the hall okay? 

18 A: Okay. 

19 (Jury break 10:23) 

20 The Court: Alright are there any exceptions or 

21 additions from the State? 

22 Mr. Flores: Nothing from the State Your Honor. 

23 The Court: And from the respondent? 

24 Mr. Shepherd: No sir. 

25 The Court: Alright as far as the, your exhibit for i.d. 
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1 for Dr. Burke, I'm not going to allow that into 

2 evidence. I think that on the one hand he testified 

3 fully about his observations and conclusions and he 

4 was crossed on that. I think that the report itself 

5 would be commutative to the things he did testify 

6 and be somewhat confusing to ·the jury as to the 

7 things in the report that were not specifically gone 

8 into in cross. So I re~pectfullYcsu~tain the 

9 objection of that. Now as far as the alternate; I 

10 can do one of two thing~. I can keep her here in a 

11 separate room in case somebody on the jury falls by 

12 the wayside or I can excuse her, ·come back at two 

13 with the rest of the panel or I can, well those are 

14 about my choices. 

15 Mr. Shepherd: I think this jury.will be fine. I think 

16 there would b~ no reason to have her held at this point. 

17 The Court: Alright, Mr. Shepherd? 

18 Mr. Shepherd: I have no objection to that. 

19 The Court: Okay, I'll have her come in and I'll tell 

20 her the panel's coming back at 2:00. If y'all can 

21 get with the Court Reporter to make sure these 

22 exhibits are in order. 

23 (Alternate Dismissed)/ (Deliberations Begin 10:27) 

24 The Court: Thank you. Alright. Mr. Flores; I believe 

25 you're by yourself; just hang tight in case the jury 
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1 has a question or a verdict. Mr. Shepherd, ,I know, I 

2 know you' have some folks here b~hind you and I just 

3 ask you ladies and gentlemen to be kind of close at 

4 hand. If the juiy has a verdict or'a, question I'll 

5 certainly wait a reasonable time for you to come 

6 back, but not unusually long. I had a lawyer one 

7 time in Sumter who decided to go to Shoney's, to the 

8 buffet and he relayed word that he'd be back after a 

9 while. Well, he left his food, it got cold and he 

10 never got to eat. Alright, thank you. 

11 Mr. Flores: Thank you Your Honor. 

12 The Court: Alright I was told the jury has a verdict. Is 

13 the State ready? 

14 Mr. Flores: Oh , yes the State is ready. 

15 The Court: " Is th~ respondent ready? 

16 Mr. Shepherd: Yes sir. 

17 The Court: Bring in the jury. 

18 (Jury enters courtroom 10:59) 

19 The Court: How many do we have? 

20 Bailiff: Twelve. 

21 The Court: Alright, I'm told Mr. Foreman that you've 

22 reached a verdict? 

23 Foreman: Yes Your Honor we have. 

24 The Court: And is the verdict unanimous? 

25 Foreman: Yes Your Honor. 
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The Court: Okay, hand the form and the evidence to 

the Bailiff. Alright, I'll review the verdict form. 

The one question has the State of South Carolina 

proven beyond a reasonable doubt that Bobb~ Russell 

is a sexually violent predator under the South 

Carolina Sexually Violent Predator Act? We the jury 

unanimously answer the question as follows: Yes, 

Bobby Russell is asexually violent, predator. Now 

Mr. Foreman and ladies and gentlemen of the jury, 

this is, if this' is your verdict and it's still your 

verdict, please raise your right hand. Alright the 

record would show that all twelve jurors have raised 

their right hand. Alright, is there anything from 

the State before the jury is released? 

15 Mr. Flores: No Your Honor. 

16 The Court: Anythi~g from the r~spondent before the 

17 jury is released? 

18 Mr. Shepherd: No sir. 

19 The Court: Alright ladies and gentlemen that 

20 concludes your service for this particular case. 

21 Please note that no one can quarrel with your 

22 verdict. I would ~sk you to do one more thing 

23 concerning this' case, do not discuss this case, 

24 including your service about the verdict. Also, if 

25 someone wants to talk to you about the case you can 
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1 tell them you can't talk about it for the rest of 

2 this week. After your service this week is over you 

3 can talk about this case all that you want. You 

4 don't have to, but if someone approaches you later 

5 on and wants to talk to you about your verdict or 

6 anything about this case and you don't want to talk 

7 about it, just tell the person that. You don't have 

8 t? give any reason for it. If that person persists, 

9 you get their name and let the Clerk of Court know 

10 and she will relay that to me and then I'll take 

11 care of that. Now the rest of the panel is coming 

12 back ,today at two o'clock. We'll be picking a jury 

13 at that time. You are released until two pm and I 

14 look forward to seeing you at around that time. 

15 Thank you very much. 

16 (Jury excused 11:02) 

17 The Court: Alright, any motions from the respondent? 

18 Mr. Shepherd: Not at this time Your Honor. 

19 The Court: Alright, I'll allow him ten days to make 

20 any motions that you see fit. 

21 Mr. ,Shepherd: Thank you. 

22 The Court: I won!t calculate the days for you, but 

23 keep in mind that today is November the first. 

24 Alright what is the, is the operative section Mr. 

('-. 25 Flores 44-48, 100? 
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1 Mr. Flores: That's correct Your Honor. 

2 The Court: Alright what is the State's position on 

3 the putting the jury's verdict in place as far as 

4 the statute? 

5 Mr. Flores: As a result of the verdict coming back that 

6 Mr. Russell is a sexually violent predator, we do 

7 have a proposed order of commitment denoting that in 

8 w.riting. I have a copy of that for Mr. Shepherd. 

9· The Court: Alright. Alright I'll note that 44-48-100 

10 provides that if a court of jury finds that a person is a 

11 sexually violent predator, the person must be committed 

12 to the Department of Mental Health for control, care and 

13 treatment until such time as the mental abnormality or 

14 personality disorder has so changed that he's safe to be 

15 at large and released pursuant to statute. Is that still 

16 the operative code section Mr. Flores? 

17 Mr. Flores: Yes Your Honor. 

18 The Court: Alright Mr. Shepherd do you have any, I 

19 know you disagree with the jury's verdict, but do 

20 you.have any procedural questions or objections to 

21 the order of commitment? 

22 Mr. Shepherd: No, the order of commitment looks pretty 

23 standard. 

24 The Court: Alright, gentlemen, I appreciate the way that 

25 you've tried your case. I will sign this order. Mr. 
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Russell I trust that you will note that this is 

simply one step in the process. Your lawyer will 

3 advise you about any and all rights that you have, 

4 including, but not limited to the right to petition 

5 for your release under the specific provisions of 

6 the statute. Is that after a year? Is that correct 

7 Mr. Flores or at such other time as they may think 

8 that he is safe? 

9 Mr. Flores: I believe the statute provides an annual, 

10 yearly review. I believe that code section is 44-48-

11 110. However, at any time that the mental ... 

12 

13 

14 

The Court: The department?, 

Mr. Flores: The department does believe Mr. Russell's 

condition has changed, he's completed the program, a, 

15 discharge board would meet to make recommendations. 

16 The director of the Department of Mental Health 

17 authorizes Mr. Russell to petition so that could 

18 happen at any point, not limited to that yearly 

19 hearing. 

20 The Court: Alright. Okay, I'll issue the order as 

21 presented by the State and thank you very much for 

22 your participation. 

2j Mr. Flores~ Thank you Your Honor. 

24 

25 
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(or It determitlatr. tam or LJ-~mo • .em-s 0 ~der the YO~~/lir Ad ~t ~~.. ___ years 
ondlorlOpay$fim;:ofS ;pmvi tupontheservlc:e~f ~ daYsl~orpaym;;;-.c:-
of $ ; plus com and lISSesJTnmts as applicable"; the bmance is suspended with prnb.tfol:1 for ~ 

:~ to South Carolina Dq)u1ment of Probation, Parole IIDd Pardon Setvices stlIndll!'d conditions of . 
• f'o..:> 

RRENT or 0 CONSECUTIVE to sentence on: ) --Q .- . g R l .... ;::~. ::: 
m'im:orpornted by refcn:nce. 1 0.. . ~ ,,=-

The nefen1ant i.'lb) be given m:dit for tim~ St;Mld purswIIlt 10 S.C. Codo § ~ cal~~ e 
by the S~entorcQlTeClions. ....,:0 ~ :::t:: 
~fend!D1t is to be placed on !be Ccrrtrul Registry or Child Abu~ 8IId Neglect purmmt to S.C. Code ;aij.~.t3s. w 

;0 ..... ~ 
Punnat to 18 V.S.C Section 9:n,it is unl8\tfa1 fnr. penon coDVitted of. violation of Sudan 16-U-20 or 16-15-65 (~1JftiJ " D ~. 

Dotn~ VioleDce) to sbip,tnJ13pOrt,poIJeSS,Or fttI!h-lI!. Ornrm or ammmaltfon. E § ~\ .:J: 
-"""'--f ,,~"" -

SPECIALCONDmONS: ~ ~ ~ 

DRESTmmo~ D~ ODdWJllvaRarinc D~ ~ .... "+ ~ i <") 

Total: S pillS 200A. fee: $ ... ?JOQ cbysIhou~c~ Employmen~ W 

Payment Terms: Obtain GED 
o set by SCOPfPS I Attend Yoc.. Rehab. Ql'lob Corp. 

RecipiCIJt 

-Fine: s 
Ii 14-1·206 (AS3cssm~ '07.5 %) _$--. _____ --

614-1.211(AX1HOmv. Surdtarge) $100 $ Itl). btJ 
§ 14-1·211 (t\){;2)(0Ul SUl'Chargc) $100 --=$:---____ _ 
§ 56-S.l!l9S (DUl AlIs=mIlYtt) S 12 S 
§ S6-1·21t6 (OUT Breath Tem) $25 ........,$------
!j 47.12(f'ubli<:l)erfProb) $$00--=$;.""",,""-' ...... __ _ 

6 14-1-:212 (Law Enfaroe. Fll'ldinB) S:25 .$ :1'$> C)b 
3 14-1-21J(OrugCourtS\l!'Charge) 5100 .....=$:..-.-____ _ 

Q 50-21·1 14{Bvt areath T~tFcc) $50 ~S~ ____ _ 

IS S6-S·l942(J) (Vehicle A.~sessmenl) $4OIca -->i$~~-",--~_ 

§ 90.7 CSCCJA Surclwl!"l) $S $ 5".'1:1:) 
J% to County (ifpldd in installmenl:s) S J. iIfD 
TOTAL $ 1);.,*0 : 

May u:r.tc W/E begining 

Substance Abuse Counseling 

RaI)dom Drug!A1~1 te$ti.ng 
Fmc raay be pd. in equal. oonsecutive wceklyhoonthty 
pmts. oU be~nj1l8 

S_~~_ 

C!erkofCoortlDcputyClerk ~~, ~Lffl J'~:~e: 
~=~OO9):;X ~Y\~;tP~ ~~ C'"\ Acv~. 

, 

~ .fY"\ a..tl _ /\1 Of my. .....t,.l'-- --n \.Q.. ~-1~ . ~ /It 'vLk< o,,\.. OL . 
~ ~ ~~ ~ ~·W(flli\~ firf-f-r,.l . .J)o. /' 
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STATE OF SOUTH CAROL! NA) 
. ) 

COUNTY OF DORCHESTER ) 

INDICTMENT 
2009GS 18 .. 0990 

At a Court of General Sessions, convened on August 3, 2009 the Grand Jurors of 

Dorchester County present upon their oath: 

. . 
CRIMINAL SEXUAL CONOUCT WITH MINOR FIRST DEGREE 

That In Dorchester Cqunty, South Carolina, on or about May 9; 2009, the. 
. A 

. Defendant, Bobby RusSell Jr, did willfully and Unlawfully assaulUhe 

victimfl!1inor 2 I with the intent to commit a sexual 

battery described as digitally penetrate~ the female victim age 2, and the said 

victim was less than'1 ~ years old. This offense being in violation of Section 16-3-

655, of the South Carolina Code of La~s, as amended. 

....... 
§ ~, = --. 
;>,,)0 ~. t:.... ~t'- . f <;." c:: '-m . 
M!t::~, :t::' 
cn;::o!: ...., ••. 
.... 0 .. :) 

;A' t,.,) g." .l;-.,':. 
(")t'1 

~;( ""'C QO ss =-: .... --/ j .. ~\.. 
~ ....... 

-< j 
0 
Co.) 

Against the peace and dignity of the State, ahd contrary to the statute in .. , . 

such case made and provided. 

Harrison Bell, Solicitor· 

Q 
t:1 ;:c 
~ 
2! 
rrr 
0 
n 
0 
-0 
-~( 
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ARREST WARRANT s rATe: Of SOUTH CAROLI NA 

.... .., Dorchester M~118482 
I8J Couitly'. 0 Munlclpalllycl 

} 
} 
) 

AFFIDAVIT 
ORIGINAL 

ronn~Of 
s.c. " •• ,,''''l'c ........ 
M2,.,ro3 
SCC"51~ 

STATE OF SOUTH CAROLlNA • fetsD3llIl~ • ~ before m& \he affiant T Moman wbo rx Counly/ 0 MUAlcipa111Y1,*n - RECORGU. --. ---------------------t..aJ . .'. . being duly 5WOrn dePQoos and sa)'S thai defendsn! Bobby RUBsell.]r 
Dorchester • J. ~ withln Ihls oounty ;lrId jO\ate on or obou1 0:5/09120;;09":";;'';':.::''$''';:';;hg~A';''H;';';''';-----------''''''Vl'''''c/a'''''t:-e''''l""he-cn":'"''1)'''''in-B':'"1 .... I;J-ws-Of ... t-ho 

_-==========::lZJtja9~9t.:2jJU~~~1 ~5bA~H[l9. "'~te 01 South caroline (or ordinance of fRI Courrtyl 0 Municfpalil~ of Dorchester 
THE STATE n ' ,~ In the following parficulars: 

against :::HERYL GI\A~ 1~:1 
Bobby Russell, IT CLERK Of CaURl D5SCRlPTIONOFOFFEI'lSE Sex /Criminal sexllal conduct with minor orllttempt -victim under 11 yrsof age - First degree 

--~--~----------~D~O~RCMH~E~5T~~~"~e~6UNTY 
Address: 

Summen@e, SC 294g~-
Phone: SS/It ~ 
S€X: M Rate: Heigh!: 5 10 Welgrrt: Hi'O 
DLSla!e: Dli 

_~ ____ Agency OR) it: SC0l80000 
Prooeouting Agel1(;y: Dorchester County Sheriff 
ProretuIlng 0Ificllr: T Morgan - 7963 
~~~: Sex/Crimm~alFs~e~x~ua=J~oo~n~d~u~c-lw~im~m~mn--r-or------

attempt - victim. under 11 ylS of age· Fir.n degree 
Offensa Code: 0385 

~~~~~~---------------Cod'elOrdinance Sec: 16-03-0655(A)(1 ) 

This warram 15 egR •• FlgD FOR !idVicE 11\ the o County! 0 Municlpali1yof 

is 10 be arresled and bAXJ9k1 bOfOru me 

deall wffll aooortllng 10 the law. 

Date: 

REtuRN 
A copy o.r 

RETURN WARRANT TO: 

General Sessioru 
1 0 1 Ridge Street 
St. George, se 29417 

ORfGfNAL ORIGINAL 

The aa:used 

40 be 

(L.S.) 

1 n.ther state- 1Mt 1tIeIe Is probable cause to believe 1hat \he- defendant named Ilbove dkf commit 
the crime set forth and thaL probable cause Is based on the following facts: 

Bobby Russell Jr. dlgitalIy penetrated the vagina ¢'"2 year of age female at . The victim disclosed to her mother by 
physically demonstmting that "Bobby" had put bis fingcn; into her vagina, after her mother found child pGmogmphy on OSI22J09 
on a wmJl'lter .tIt81 Russell had been usi Ag. \Vhile at MUSe on 05123/09, the \.j,ctim jndi~ted that he di.d it when it was dart< outsi de 
and in her bedroom. The victim's mother provided a slatanenl i[ldicating dlat the victim's behavior had CMnged drastically a fe"' 
days after Russell staned staying at their horne around 05/()9JO~. She began 1.0 wet her beel after having been fuUy potty mllnCll for a 
yr. and refused to go to the bathroom when he was p~Cllt. She refused to take baths or shower.s, which she bad" pre\ojously enjo},ea. 
She abo started holding her vaginal area stating that "it !mns". Th~ vietim 's mother a.lso found a baby pil(Jto album of the victim alit 
in the bedroom that the derendant was staying in. Russel! has a histo')' of esc with e Minor I st degree. 

~ Slgna.1Dre of I\ffianl 

STATE OF SQUTI1 CAROl.lNA 

tiJ County/ 

Dorchester 

o Munic:ipalily of 

) " 

} Affiant's Address 100 Sean; Street 
} Saint George, SC 29477· 

Affiant's T~phone 

ARREST WARRANT 

. 0 
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPAt.rTY OR Af'iY CONSTABLE OF THIS COUNty: N 

It appearinll rram the above affidavit 1hat there ere reasonable !P10llJlds \0 belie\le that 

on or aboul 51912009 defendant ~B:.;::o::::;bb::.Y;r...:R.:::u:::s:::;se::;:U:l.!.;.Jr;...... _______________ _ 
did yjo,1IIe the crimlnal taws or \he S1a1B of SauIh CBroIlnII tOl' ordlnanoe of 

Kl Countyl 0 Munlci,palilyof Dorchester ) as ser forth below: 

OESCRIPTION OF OffENSE: Sex I Criminal sauel conduct with minor or aftempt - victim tinder 11 yrs ofage . First degree 

Having found probable csllSe and the above affiant having &WOrn befDIl! me. YOLl8re-empowered and' direcred II) arrest the said dafe1Idanl and' bIIno him Dr 
her be!Dre me forthM\h 10 be tfeall wfll> IJccordi~ Ie law. " COp)' of this Atrest W4lrrant shall be dellyered' U) Ihe oetendan1 at the Ume of ns execution, OJ as 
soon lIiereafIera~ is pmc1fcoble . 
Swom to :and subSlCribed borO«) me 

ORIGINAL ORIGINAL 

} 
Judge's Addless Troy Krugbt judicial Complex 

) ~ ____ ~ __ S~u~mm~"~~~ill~e,~S~C~2~9~48~3~~~7~O~7 ______________ ___ 
) Judge's TeleptKme (843}832-0370 

) Isoolng Court: [XI Maglslrate 0 Municipal 

ORIGINAL ORIGINAL 

o Circuit 

ORIGINAL 
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Narne~ fl.ussell. Bobby Jr 

AKA: 

Addr: 
29483 

SSN# 

Sex: M Race: 

008: 

OW 

Disposition InforJhation 

8438320178 

1. transmitted to SOL & SCCA: \0 
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General Sessions Tracking SJleet. 
Indic.:ncnt #" OOOOGS18 

WarrllntfTicket # . M J J 8482 

Oate of Arrest; 05/30/2009 

Date of Offep~e: 0510912009 

Dlite Rev by Clerk 06/08/2009 

Magistrate: 

Counts; 

Indictment # 

Clerk OfCo~rt C P, G S. And Family Court 

Code: 0385/Sex I Criminal $exual conduct 
with minor or attempt· victim under I I yrs of 
age. First degree 

2. Disp Rece:ived by Clerk: \ ... , ( 
3. Date ofJ.:)i$position: ,,. "" 

r....... :.:2 
I g ~~ -"J. 0 

Disposition ~ 1. Guilty pica ~~ ~ c...... ~ 
2. Trilll- guilty ~~~(. §2 :::! 
3. Trial-c not guilty U,\~.~ ""'r1 

~o ~~ ,. .. 
4. DismINot Pros/Pros ElIded Explain: __ --__ ~ _____ -':;::)~ ...... :_?~ ........ ~"""-~fTJJ-.-

Ht~ ~ ~ 0 
Explain: _-_________ ~p:=i,J~@~~r,.....,.......--";:iII:~,....· ,=n~_ 

~~ J~'" N: 0 000(. ..-u 
Explain: ___ ~ ______ '--:"_----'~_..J.o~....!~:::s.-. __ 

c..> 

E~plain: _____________ ~ _____ _ 

Explain; 
--------~-----------------~--------

Court Reporter: ~)~IJIl-:-:-fl.:..;:lI::l1r....-,.~·v.ut~~4f-· ___ _ 
Solictor: H I ~ II 

Counts: 

501) \'\ ~ (J){Y\1)\UJ\ tt( ·~nJ \ LA 

. M,u:)~ ~Sl ~ ~ 0 f:t2I1 (UlIL. 
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,. 41.1l (l'abtic~l 
8 14.1-2Il ~ I!Ilf\1p;e. FIItIIIfDI) 

8 '''1413(Dn1aCo\n~) a !O-21.114(JIut BrmI!I TIIII: reel 
G "'5-2942(.1) (VtbIcIt ,a. A Ii) 

g 9O.7{SttJA 5mbrJ:e) 
l'K ill CfIUI!ty (ffpUI ill "'-lTlM:lel) 

TQTAL 

s 
$ 

'I~ --=J~J~bDIE...:-~_~ 
IIGO • 
St2 -...,-----
w-s-----
s::~::i:·!S&;::: .. ~:::: 

'100 -rs.--..----
$SO 
~-~---

: = 

AIWI: MJ 1M.,. 
Deol'Oftimw. , PLAINTIFF'S 
S.c.. Code It: t~I$oI40 ij' EXHIBIT . 

CDIlCode'l -....c.:.246I~_. ----tlrbl~ Mt)J 

5~8,SU~ ...... "~" 

J,4,.12 • 



ARREST WARRANT NUMBER .,1.,5 

ACnON OF GRAND JURY 

TRtJERi 

FtxepfJISOn of Grand Jury 
Oats: 30, 2009 

·YEROfCT 

ForJ:Jperson af Petit JulY 
Date: . 

The State of South Carolina 

County of DORCHESTER 

COURT OF GENeRAL SESSIONS 

AIlgU8t 3, 2009 TERM 

THE STATE 
va. 

Bobby Russell Jr 

Indictment ro; 

LEWD ACT, COMMITTlNG OR 
ATTEMPTING lEWD ACT UPON CHILD 

UNDER 16 

SC Code: ,&o,S.140 

_ '" __ w _'" ~ "' In, It:=Q8tN 
rightsJ , hereby waive presentment to 1fR 
Grand Jury. .. ~ '- . 

c;) 
LD 

;D~~~mm~m~--------~-------~ 
I'V 

========1-' c;) 

t ~ 
hereby appear In my own proper person 
and pJead guilty to the within indictment ~ 
~~ ~ W 

10 
c;) 
I-' 

--~--------------------~ 

Defendant 

Witness: 

C.C.C. PLS. AND G~S. 

($) 
co ...,. 
w 
w 
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mlloeT 26 PM 1:38 
STATE ,OF SOUTH CAROUNA) INDICTMENT 

,., , . C)r~Vg"'~ ",.>,.".'·(.4....... 2OO9GS18-1097 
COUNTY, OF DORCHESTER >CLtRt( o~· CCURT • 

, OOP'CHf~m:[, :~'1U:!TY 

At a: COurt or Geno~':Sesatons, convened on August 3, 2009 the Grand Jurors of 

Dorchester County prsaant uPon their oath: 

LEWD ACT. COMMlmNG OR ATTEMPTING LEWD ACT UPON CHILD 

UNDER 16 

That in Dorchester County, South Carolina, on or between May 9, 2009 and May 

20,2009, the Defendant, Bobby Russell Jr, being over the age of 14 years Old. 

did wHlfully and lewdly commit or attempt to commit a lewd or lascivious act upon 

the body or fts parts ot Minor 1 a child under the age of SiXteen (16) years 

with the intent of arousing, app$allng to, or gratifyIng the lust or passions Of' 

sexual desires of himself or tile chfld. This offense being In violation of Section' 

16-15-140. of the South Carolina Code of Laws, 8$ 8t1'1fmdad. 

Against ' the peaoo and dignity of the State, and contrary to the statute in 

.' 
such case made and provided. 

BJk ~RJJj 
Harrison Bell, SOUcltor 
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M-11H615 

~ SSM ,_ 
Se~ 'M Race _ ,11e9ht" ...L.k!! ~' tOO 
DlS;-~ OL* 

DOe ,t,gcncr ORI • sea 18poog 
~AOenC1 Don:beste1 Co.mry Sheriff 
~~ T Mptpn-796J " ' 
0I!ensa Sex' Lewd AtL committing or attempting lewd act 

upon child under 16 (iune4. 1996) 

flI~ ;;::TJInI 1$ a:A j IA§J J&i StiMtl a R 
;I ~ D,'u.--r.tY of 

'-",:_ ,C") ..., ~ 
.. ....;;;;i Iztt!!" 

C} ;; ~ III MfURII 

A ::ocw ~ 1hs ~ ~ 110M ~ 10 

RETURH WMMN.,"Tl'): 

Gcnml Sessions 
HH R.Svees 
Sf. G~~. SO 21N 77 

ORIGINAL ORIGINAL 

! 

) 

"l"'tfUAYII 

I furt!Ier... Nt ~ ",' pcobel:lie _ 11;1 ~ IMt Ihe ~ RIIII2d awe IfId ~ 
1t. criInIt' .. ~ a"d, ~ pObabIe ~ IS basect tx'I the foIbM~ f8c:I&: 

Bet'll;ter\ dx dates of1l5J09'I09 BIl'd 0500'09 Sobin.' RIlSSdI Ir. committed ale~d GIO:t on .. :S )-= old male at I • 
SllmmmiUe. In' r1w he puUed W \'il."lims pantS d~l1.md !i:IlQ1l:d ." foodle me l'ittim's penis ,,'jib his lumd. The ,iairn's 2 ~"e8J 
old sister bad bcm se.:ufilUr assault~ by Ik ~ 50 Or~ *tim .... 11$ schedul<:d for all j!Uel'Yi~ oil the ~beR~ C'tril~'s 
CcntN, o...ring ~ forensic ilikn'ie'A be Iftsclr;lSCd thai I:bC' suspect Iud puJled dtM'n hcs pants en<I ~p!ayed" \\'ith II is penis II$~ I 
hadd. ~ ~ bas II hl!lQl}' nfCriminai ~ Coodo:t ~'ilh 8 Minor 1S1 ~ in N9\~. 2008. 

STAteOf' 1OU'nf~ 

K] CamtJf ,,0 ~or 
Dim::hesfer 

100 Sears Street 
) SainrGeorge. SC 29477. 

A!IIIrs TeIeIfIcne 

ARREST WARRANT 

'TO.QV LAWOFURCEliEMT~ Of: nIlS STATE ORMuMcPAUlY OR "'" COHSfjUlL£.oF ntIS COUNTY: 
If ~ fI'Crn !tie' IIi:JaIIe ~ Ih8I 1here _ ~ ~ 10 ~ t 

Oft ~etIOuI St9,'20()9~Bo =;::::bIw:=,;,,;..:.R.;:.:usse:::::;;~n.:..::J:...r ___________ _ 
die! __ IN oIIIIi!III IIMs d h sa. d ~ CaluliI'1ll tllP: ~ 01 

[]. CowItrI 0 M~ 01 Don:ltester I 21$ lei bttI bcIcIw. 

---------------------------~(III: OFFEHSE: X'" ·l.~wd' Art. commitd:ng or attemplfng INd 8CI upon dlfld under 16 Cltme'.t. 19%} 

~ 1i:UII:I1!I"IIISIbIee.uDe IPId lie *'" aII'iIIIi ~ IIIIam ~-. yau _ ~ IIId c11reae111D llI!IIIIh IIid ~aNI bti'lIbIm ( 
III!r 1Itb8". VfJd11D t. CIefII,.". JIXOdoIII wlaw II ~ of'N An\IIt~ _fbe dIIMIteC 10 .. ~ 1It~ tiMed Itf.II!IIICdiOn 01. 1OOtI.,.,.,..._ .... ~ 
SMJrrt m 81d sutIIerIbed bllb'eme 

on 06J01 '2009 

~t . (<==::: n..t.} 

Fratmck I. ~'tOh 
".. c:oae _1~1..;.:73 _____ _ 

ORIGINAL ORiGINAl. 

> JuIlgi'. AIIIotefIs. Troy Kn ightJlJIlitial <:: omp~ 
1 Summaville, SC 29483-4707 
} J~T~ {~~~3~)~33~!~~~3_70~ ____________________ __ 

l '~C!Nrt IiJ ~rIl1* 0 ~ 0 0raIit 

ORIGINAL ORIGINAL ORIGINAL 
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lCOI.JNTYOF Dordll:stcr 
STATE VS. 

Aobb)! Rusllell Jr 
AKA; 

-Race: SOil: M Age:; 3S 
ooa: S811: 
Addre!\s; 

29483 
OUI: SII)II: 

III disposition of the said itJdidment aomcs now !he Defendant who Wll!I . 

TO: Lewd Act. CommittilUt or Altempti~ Ltwd Act Upon Cbild Under 16 
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133 

IN THE COURT OF' GF,NERAL SESSIONS 
} 

) 
) 

rNDICTMENT/CAsEfI: 2009QS18.1275 

) 

) 

) 
) 

) 
) 

A/W1f.: 2009DORIO 
Ds1c oiOnense: _1~tJ2/2()--...;=O.:;....1I ___ .. • t'LAlNllfPS 

S.C.COOe §: 16·IS·t40 Ill(Jt~~JBIT !Z.. 
CDR Code H: 2468 __ ~ V 

~~~--------~ NttS 
SENTtNCE SHEET 

) 
o CONVICTED OF or /XlPLEAOS 

in violntion of § 16-IS·140 of the S.C. Code of Laws. bearing CDR Code (# 24611 
~ ~ON.vIOLENT ~-d VTOLENT [jSERIOUS OMOSTSERrOUS OM8JldatoryGPS(:-::::CS=c~----;:[ieI7-25-4S 

, . w/minor I st or Lewd Act) 
111e dwgc is; ag As Indict~ 0 l..esser [MI\lded Offense, . 0 ~fenclant Waives Prcscnt!IImt to (lnI~d Jury. (defcnllant'5 initials) 

The pfes is: 0 Wi~ NegQliations or RC:commerufation,' Me '!ItCd 0 ReconnncmdlltiOI1 by the State. 

Am~ a~ . ,];,:; X ~ ~1(10 
aetr Haoi SC Bar1# Attorney fur Def~ant SC Baril 

WI-iER~FORE.lOO-Defmdant is 1~d to~thc: . State De~11m1tll1 orc~..,n!. 0 County Defmtion Center, 

rorodt:tcmninatererm()f ...I:d-d '. or 0 ~der1he Voutll~oderAd n~~ ___ years 
and/or [)) pay 4 fine ofS ; p1'tIVl upon the $¢rvIt;e of ~ d8J'slmOQ~/or pa~ 
of S : plus c:osm and assessmenll! 11:1 applicable· i the balan~ is stl5pmded with probatibD for 

mM. ean l1tId ~jecl to South Carolinll Oepartrnf!l'lt or Probation, Parole and Pltnlon Scrvi~ standanJ conditions or 

probatl are ilWlOrpol'llted by ret'el'enee. I \..-. % ~~ 
[J..-dJ~R.RENT or 0 CONSECUTIVE to sentcllOO 011: l 2DlL..! 
[J....;r1i'C De~ S'IO be given aedIt fortiine served purwant (0 S.C. Cqde ~13-40to be calc:u18tM IIfId IIPPlied 
b}' the S t ofComctions. 

e Defendmrt is to be placed 011 tl1c:Cemral RcgistryofChild AblJge and Nes~ plll'Stl$lltto S.c. Code § 17-2$-135. 

riU'3I(II11t to 18 V.s.C ScdIon t.n,a k unlawful for II pencil cnavlcttd of" vloiatfon orStctloa 16-25-20 or 16-2~ (Criminlll 
Oomestil: Vlolen«) to IIblp,tnI."p..,rt,~r rwtivc • firearm or ammll1lltlolt. r..:. 

51'ECIAL CONDJTIONS: ' ~ c:. 
o ", ~~ - ('") 

DRESTfrlrrION: 0 Ikfi:Imd 0 Def.WofyqH..rut1 -Ofhdmod ~CO ~ ~~..:: f'9 
Total: $ __ ~ __ plus20%fee:S _______ t..:JJ... da~bli~Servi~~yment ~ ~ 

Paymmt Tetm$; Obtain GBD ~~ -\.~ __ _:;:: 

O b -. 1't10 ~ (..) ~J 
set Y SCDc-rPS AtIi::I:1d Voc.. Rclmb. or Job Corp. ~"Y1 D1 

* Finc: 
6 14-1-206 (~ 107.S %) 

§ 14-1.211(AX1) (Conv. Surcharge) 

§ 14-1·'!II(Al<2)(Dtil SUl'tbl!lgc) 

3 56-s,,2995 (OUl Asswment) 

§ 56-1-286 (OUr Bn:ath Test) 

~ 47,12 (Pllblic DcrlProb) 
§ 14-1.212 (taw Enrorcc. fll!ldine) 

. 6 14-1-21) (lJrug C01U1 San:hsrgc) 

§ S()"2 J-114(aUJ Bn:ath Test Fee) 
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STATE OF SOUTH CAROLINA) 
) 

COUNTY OF DOF,tCHESTER· ) 

INDICTMENT \ 

2009GS18-1275 

At a Court of General Sessions, convened on August 3, 2009 the Grand Jurors of 

Dorchester CountY present upon their oath: 

LEWD ACT. COMMITTING OR A'ITEMPTING LEWD ACT UPON CHILD 

UNDER 16 

That in Dorchester Co.unty, on or about November 2, 2008, the Defendant, 

Bobby Rus$ell Jr, being over the age of 14years old, did willfully and lewdly 
. . 

commit or attempt to commit a lewd or lascivious act upon the body or its parts of 

t a child under the age of sixteen (16) years with the intent of 

arousing, appealing to, or gratifying the lust or paSSions or sexual desifes of; 
'. 

himself or the child. This offense being in violation of· Section 16-15-140 of the' 

South Carolina Code of Laws, as amended. 

g ~ 
~ -

~p §'": ... L ,"") ". 
.::t"1"r1~1' c:: 
~~ '\: 2!: 
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fI"l 
::::0 
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-" -fT1 
0 
C") 
0 -0 . 

-< 

Against the peace and dignity of the State, and contrary to the statute in 

such case made and provided. 
( 

Harrison Bell, Solicitor 



STATE OF SOUTH CAROUNA 
COUNTY OF DORCHESTER 

IN THE COURT OF COMMON PLEAS 
CASE NO. 2011-CP-18-394 

IN THE MATTER OF THE CARE 
AND'TREATMENT OF 
BOBBY RUSSELL, 

RESPONDENT. 

) 
) 
) 
) 
) 
) 
) 
) 

~ 
ORDER FOR EVALUATION':' ::. '-,. 
PURSUANT TO THE SEXJJAiLY~ ~~. 
VIOLENT PREDATOR A~': ~--_ 

------------------------) . ': ... l 

. , . :. "", '.. r:-? 
This matter comes before me on petition of the State of South CarQlin~r :~n or~ 

.. ' - I 

requiring the Respondent, Bobby Russell, to submit to an examination and to be detained in an 

appropriate secure facility pending a trial, pursuant the Sexually Violent Predator Act (S.C. Code 

Ann. Sections 44-48-10 et seq.). A Probable Cause hearing was held on March 3, 2011 in St. 

George; the State was represented by Assistant Attorney General Uoyd' V. Flores, Jr., and the 

. Respondent was personally present and represented by Andrew T. Shepherd, Esquire. 

I have considered the showing made in respect to this matter and am of the opinion that 

probable cause exists to find that the Respondent is a Sexually Violent Predator as defined by 

S.C. Code Ann. Section 44-48-30. 

THEREFORE IT IS ORDERED, ADJUDGED, AND DECREED: 

That the Respondent shall be: 

(a) 

(b) 

Upon completion of his criminal sentence at the South Carolina 
Department of Corrections, transferred to and confmed in the Dorchester 
County Detention Center until a final disposition of this action; and 

Transported to an appropriate facility of the South Carolina Department of 
Mental Health for an evaluation to determine whether the Respondent 
suffers from a mental abnormality or personality disorder that makes him 
likely to engage in acts of sexual violence if not commed in a secure 
facility for long-term control, care, and treatment. 

The court-ordered examination shall be requested by the Office of the Attorney General 

of South Carolina and scheduled by the examining facility as soon as possible. The Respondent 

is to arrive at the examining facility at the time established by confirIiled appointment with the 

10f2 

,. ... ; 

135 



, 
'\ r:.'",; .. ( -', 

staff of tlie examining facility. The Respondent continues under jurisdiction of this Court. 

The qualified expert appointed by the Court at this Probable Cause hearing to examine 

the Respondent is Peggy C. Wadman, M.D., MPH. 

\ 

Within five days of the receipt of the written report of the examination by the Office of 

the Attorney General of South Carolina, said office shall make a copy of such examination' 

available to the Respondent's attorney. 

AND IT IS SO ORDERED. 

March 7, 2011 
St. George, South Carolina 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 
) 

IN THE MA TIER OF THE CARE ) 
AND TREATMENT OF ) 

BOBBY RUSSELL, ) 
RESPONDENT. ) 

----------------------~) 

CASE NO. 2011-CP-IS-394 

ORDER OF COMMITMENT 

'The trial of this case was held in the County of Dorchester in the Court of Common Pleas the 
week of October 3 ], 20 II. A jury of citizens from Dorchester County heard this case pursuant to a 
request for ajury trial tiled by the State. Assistant Attorney General Lloyd V. Flores, Jr., represented 
the State. Andrew T. Shepherd, Esquire, represented the Respondent. The jury having heard the 
presentation of the evidence made the following findings offact pursuant to South Carolina Code 
Sections 44-48-90 and 44-48- ] 00: ' 

The State has proven beyond a reasonable doubt that Respondent, Bobby Russell, is a 
sexually violent predator as that tenn is defined in South Carolina Code Section 44-48-30. 

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED THAT 

(a) Respondent is committed to the Department of Mental Health for his long-tenn control, 
care and treatment; , 

'(b) Respondent is to be detained in the Dorchester County Detention Center and transported, 
as soon as possible, by the Sheriff of Dorchester County to a secure facility of the 
Department of Mental Health at 4460 Broad River Road, Columbia, SC 29210. 1)1e Sheriff 
is to transport Respondent on such scheduled date as the Sheriff's Office coordinates with the 
Department of Mental HeaHh. ' 

AND IT IS SO ORDERED. 

;tIo ". / . 2011 
St. George, South Carolina, 

~~~'~7'-'eorge . James, Jr., 
e for the First Judicial 

of Common Pleas 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
) 

COUNTY OF DORCHESTER) CASE NO. 2011-CP-18-394 
) 

IN THE MA TIER OF THE CARE ) VERDICT FORM 
AND TREATMENT OF ) g. _':, 

BOBBY RUSSELL, ) (--.: ~ '?":;, 

RESPONDENT. ~ '%>%.~. 'Z;.. 'f-, 

, Has the State of South Carolina proven beyond a reasonable doubt that Ho6byi~usse~ a":" 
, ,--.. ,..." 

sexually violent predator under the South Carolina Sexually Violent Predator Act?'~)~ ~~ --:= 
f:~ \, ~ 

We, the jury, unanimously answer the question as follows: ...:.:. 

/ YES, Bobby Russell is a Sexually Violent Predator. 

NO, Bobby Russell is not a Sexually Violent Predator. 
I 

Nov. :L ,2011 
St. George, South Carolina 
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CERTIFICATE OF COUNSEL FOR APPELLANT 

Counsel for appellant certifies that this Record on Appeal contains all material proposed to 
be included by any of the parties and not any other material and that this Record on Appeal 
complies to the best of my ability, with the August 13, 2007, order from the South Carolina 
Supreme Court entitled "Interim Guidance Regarding Personal Data Identifiers and Other. 
Sensitive Information in Appellate Court Filings." 

February 21st, 2013 

cbe~tr£~~-~~ 
Appellate Defender 

South Carolina Commission on Indigent Defense 
Division of Appellate Defense 
PO Box 11589 
Columbia, S. C. 29211-1589 
(803) 734-1330 

ATTORNEY FOR APPELLANT 


