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STA TEMENT OF ISSUES ON APPEAL 

DID THE ADMINiSTRATIVE LAW COURT ERR IN FINDING THAT 
REASONABLE SUSPICION OF DRUG USE EXISTED TO WARRANT THE 
REQUEST OF A URINE TEST? 

STATEMENT OF THE CASE 

The Respondent accepts the Appellant's Statement of the Case. 

ARGuMENT 

DID THE ADMINIStRATIVE LAW COURT ERR IN FiNDING tHAT 
REASONABLE SUSPICION OF DRUG USE EXISTED TO WARRANT THE 
REQUEST OF A URINE TEST? 

In the instance matter, the Appellant was lawfully attested for Driving Under the 

influence, read and given a copy of the appropriate implied consent rights in writing and 

he verbally refused to suhmit to the urine test offered him by Trooper Brigham (ROA p. 

24). The Hearing Officer did not err in finding that Appellant's failure to provide a urine 

sample was a refusal after a lawful request by the trooper. The appellant submitted to a 

breathalyzer test 'and blew a .05%. The trooper testified that based upon his experience 

and training he felt that there was a possibility that narcotics could be involved. 

Therefore, pursuant to 56-5-2950 which provides that "if an officer has re'asonable 

grounds to believe that the person is under the influence of drugs other than alcohol, the 

officer may order that a urine sample be taken for testing", the trooper requested that the 

Appellant submit to a urine test. Because it was established that there was probable cause 

to believe that the Appellant Was "under the influence" as he was legally arrested for 

same, it was reasonable to believe that given the low BAC reading that the Appellant was 

under the influence of something other than alcohol. 

The Appellant in his brief argues that in order for an arresting officer to request a 

unne sample, he must have reasonable suspicion that the individual is under the 
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influence of drugs other than alcohol, or is under the influence of a . combination of 

alcohol and drugs, however, § 56;..5-2950 merely requires reasonable grounds to believe 

that the individual is under tJ:ie influence of drugs other than alcohol. Pursuant to § 56-5-

2950, a breath test must first be offered to determine the person's alcoholcohcentration. 

An arresting officer is prohibited from requesting blood or urine tests if a breath test has 

not been offered. When a breath test for a person under arrest for driving under the 

influence results in a low SAC reading, clearly there are reasonable grounds to believe 

that the sign of impairment may be due to drugs other than alcohol. 

The Appellant's assertion of lack of "reasonable suspicion" to request a urine 

sample is simply misplac~d. In the instance caSe, the Appellaht is not challenging his 

detention and arrest as violating his Fourth Amendment rights as established in Terry v. 

Ohio, 392 U.S. 1, 88 S. Ct. 1869, 20 L. ED.2d 889. "Reasonable suspicion" is the 

standard for evaluating the lawfil;lness of a stop, while "probable cause", a more stringent 

standard, is used for evaluating the lawfulness of the arrest. See. State v. Lesley, 326 S.C: 

641, 643, 486 S.E.2d 276, 277 (Ct. App. 1997) Having a reasonable suspicion based upon 

reasonable grounds to believe that a subject may be under the ihrh.iefice of drugs other 

than alcohol is not the equivalent of having a "reasonable suspicion" to initiate a stop and 

limited detention for investigative purposes. The detertnjnation that there existed 

"reasonable grounds to believe" that the Appellant was possibly under the influence of 

drugs other than or in addition to alcohol was made in the course of a lawful arrest in 

furtherance of the requirements of § 56-5- 2950. The standard of reasonable suspicion 

does not apply in this instance. 
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S.C. Code Ann. § 1-23-380(g)(5) provides that "[t]he Court shall not substitute its 

judgment for that of the agency as to the weight of evidence on questions of fact." The 

substantial evidence rule means that 'the finding of fact by an administrative agency will 

not be, overturned "unless there is no rea:sonable probability that the faCts could be as 

related by a witness upon whose testimony the finding was based." Lark v. Bi-Lo, Inc., 

276 S.c. 130, 276 s.E.2d 304. The Hearing Officer's determination that Officer Brigham 

reasonably concluded that the Appellant could possibly be under the influence of drugs 

other than alcohol was not clearly erroneOus. the testimony of the officer was not refuted 

by the Appellant 

CONCLUSION 

For the reasons set forth above, the order of the administrative law judge 

sustaining the order of the OMVH hearing officer should be affirmed. 
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