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STATEMENT OF THE CASE

This matter is before the Administrative Law Court (ALC or court) pursuant to an appeal

filed by Clarence Frazier (Appellant) challenging the decision of the State Employee Grievance
Committee (SEGC or Committee). The Committee upheld the Appellant’s termination by the
South Carolina Department of Juvenile Justice’s (DJJ or Respondent) upon finding that the
Appellant failed to establish that his termination prejudiced his substantial rights and met one or
more of the elements contained in Section 8-17-340(E)(1) of the South Carolina Code (2019).
After careful consideration of the parties’ briefs, the record, and the applicable law, the

Commiittee’s Final Decision is affirmed.

BACKGROUND
The Appellant was employed by'the Respondent as a Correctional Officer from January 5,

2004, until July 27, 2010, when he was terminated, retroactive to June 10, 2010', for an incident

of alleged misconduct in violation of departmental policies. At the time of his termination, the
Appellant held the rank of Sergeant and worked at the Special Management Unit (Santee Unit) at
DJJ’s Broad River Complex in Columbia.

On June 3, 2010, the date of the alleged misconduct, the Appellant was the Sergeant in
charge of the Santee Unit. That day, he encountered two (2) officers, Sergeant William Sumter
and Sergeant Moses McFadden, escorting a juvenile to the Santee Unit who had assaulted a

Juvenile Correctional Officer (JCO), JCO Fleming, at another location within the Broid il:'eE D

' As discussed infra, the Appellant’s termination was made retroactive to the date DJJ initially suspended his
em ployment pending investigation into the incident. JAN 29 2019
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Complex. The Juvemle reported that, prlor to escortmg him to the Santee Umt Sergeant McF adden
srmashed his head on the- ground causing his mouth to bleed.? The Juvemle was reportedly belng ‘
di srespectful and.combative with officers over the course of these events. At or around this time,
th.en-JCO Damleon Moody and JCO Jamile Rorie undertook the transport of the Juvemle What
transpired next is. disputed, however, the Juvemle alleged that after he was ‘placed i ina small cell
and while still in handcuffs, the Appellant and JCO Moody assaulted h1m apparently in retaliation
for attacking JCO Flemmg earlier that day causmg injuries in and around the juvenile’s face and _
head. Shortly thereafter, the juvenile was evaluated by a nurse at the infirmary and was found to -
have a broken tooth (with fragments of the tooth still lodged in his gums), a fractured nose, and
abrasions about his face or neck. The Appellant denied any involvement in the assault.

Following this incident, and per agency policy, DJJ’s then-Deputy Director for
Rehabilitative Services Jerry Adger ‘contacte.d the South Carollna Law Enforcement Division
(SLED) to request that the incident be investigated SLED Lieutenant Freddie Pough was assigned
to the case and, on June 10, 2010 the Appellant was suspended pendmg the outcome of the
investigation. - , , ' '

In addition to interviewing | the juvenile victim,3 Lieutenant Pough obtained written
statements from three (3) other officers who were in the cell with the juvenile,' JCO Moody and
the Appellant at the time the alleged assault occurred. These statements corroborated the juvenile’s
allegation that JCO Moody and the Appellant assaulted him. Lieutenant Poug_hi also reyi_ewed
surveillance yideo footage from the Santee Unit. The footage showed the handcuffed juvenile
arriving at the Santee Unit escorted by officers, being escorted to his cell by five (5) officers, and .
an officer carrying a mop and bucket into and out of the Juvemle s cell.? As a result of his
investigation, on July 22, 2010, Lleutenant Pough sought and obtained two (2) arrest warrants for
the Appellant, one for Assault and Battery by Mob, 3" degree, and the other for Mlsconduct in-
Ofﬁce The Appellant was subsequently mdlcted by the Rlchland County Grand Jury on those

charges.

21t is unclear from the record whether the juvenile was Stlll bleeding or whether he had any blood on his clothmg or -
person from the earlier event when he arrived at the Santee Unit. .
3 Lt. Pough also attempted to interview the Appellant and JCO Moody; however, they reportedly both invoked thelr
right to remain silent. Therefore, they were not interviewed by Lt. Pough as a part of his investigation,

4 A ccording to witness statements, the mop and bucket were retrieved, allegedly at the juvenile’s request, to clean the
cel I floor of blood that the juvenile had spit on the ground during the earlier alleged assault by Sergeant McFadden.




. OnJuly 27, 201,0, Deputy Director Adger terminated the_Appellant’s employment with DJJ
for 7 conduct violative of departmental policy. Specifically, the Appellant’s termination letter states
th at his actions during the .Jtine 3, 2010 incident violated DJJ Progreseiye Employee Discipline
Policy B-3.15, Item 13, “[a]buse, neglect, and/or exploitation (physical or p‘sychological) of a
juvenile resulting in physical or mental injury”®; Item 32, “[e]xcessive and/or inappropriate ir_seof
physical force and/or'.Chemical force™; ’ltem»_40,"~ “[flailure to carry out job responsibilities in
se:curity or norr-security settiné (fa‘ilure can be related to non-‘compliance'with agency’s training |
requirements)”; Item 42, “[a]ssairlt on juvenile or other employee or person”; and Item 58,
“[wiillful violation of written rules, regulations, ‘policies, and/or local procedural guidelines.”®
A.dditionally, the letter stated that his conduct was also violative of DJJ’s Use of Physical Force
Policy H-3.12 for “physical force against a Juvemle in an aggressive/non-defensive manner, for"
aggresswe/non—defenswe reasons, and/or as a means of pumshment 1 Deputy Director Adger
reached this conclusion upon review of the video footage and witness statements, SLED’s
in'vestigation report, and the Appellant’s criminal charges, whlch he found provided sufficrent
evidence to termmate the Appellant for abusing the juvenile. However, he did not conduct a .
hearing or meet with the Appellant to allow him an opportunity to respond to these ﬁndmgs prior
to terminating his employment in accordance with departmental policy.?

On July 30, 2010, the Appellant filed a grievance on his termination with the Respondent.

Following a hearing on September 8»,' 2010, -DJJ)’s grievance panel unanimoﬁsly".voted on

5 According to DJJ’s Alleged Abuse and Neglect of a Juvenile Policy [-3.1, physical abuse is defined as “hitting,
str-iking, slamming, chockmg, biting, kicking, slappmg‘ pullmg hair, paddling, spanking, spitting, or subjecting to
extreme temperatures.”

& The respective sanctions for a first violation of thesé policies are as follows suspension to termination for Item 13,

- fir st offense; written reprimand to termination for Item 32, first offense; written reprimand or termination for Item 40,

fir st offense; termination for Item 42, first offense; and written reprlmand to termination for Item 58, first offense. -
However, the Respondent’s disciplinary policy states that “[e]xtremely serious offenses may call for termmauon even.
in the absence of prior disciplinary actions.”

7 According to DJJ’s Use of Physical Force policy H-3.12, Section (F)(2), an “employee can be disciplined for pohcy
viclations up to and including termination without waiting for the court system to dispose of any criminal charges and
wi thout compromising the criminal case because of management review and a crlmmal investigation are two separate
an d distinct processes.”

8 DJ Investlgatlons Pollcy I- 3 5 (F)(3), states that

. Prior to the issuance of disciplinary action, management will meet with the employee and allow the
“employee an opportunity to respond to the findings. At this point, the employee will be given
procedural due process and may offer any explanation or mitigating circumstances that he/she feels
may have played a role in.the incident. This is the employee’s chance to offer anythmg in his/her
defense, and the manager should hear whatever the employee has to say, as long as it is offered in
an appropnate manner. :




- September 13’ 2010, to recommended that:t'he Appellant’s termination be upheld. Thereafter, on
: September 14, 2010, then-DJJ Chief of Staff Margaret Barber accepted that recommendation and - ‘
upheld the termination. ‘

~ On October 8, 12010, the Appellant appealed the Respondent s final decision on his.
grlevance to the State Division of Human Resources (SDHR), requesting a hearmg before the
Committee On October 28 2010, however the Respondent requested the Appellant s grievance
be held in abeyance due to the pendency of his related criminal charges. The Director of SDHR
theen held the Appellant’s grievance in abeyance pending dlsposmon of those charges. i
Over six (6) years later, on or around May 4, 2017, the Appellant’s grievance was 'ﬁnally
al lowed to proceed following conﬁrmation that his State charges had been nol prossed® and that
no federal charges were pending against him. Accordingly, on lieb,'ruary 14,2018, the Committee
held a hearing to determine whether DIJ '.properly terminated the Appellant and whether that
termination should be upheld The Appellant and the Respondent were both represented by
'counsel at the hearing. Additronally, former-JCO Moody testified on behalf of the Appellant at

the hearing; and Lieutenant Pough and Deputy Director Adger testified on behalf of DJJ. During - -

the hearing, the Appellant sought to offer evidence demonstrating that the criminal charges levied
against him following the. incident were speéiﬁcally‘ nol prossed. However, the Respondent .
objected to any reference to the precise disposition of the Appellant’s criminal charges, and the
Appellant was only permitted to testify that the charges against him had been resolved. .
Followmg the hearing, on February 20, 2018, the Committee unammously voted to uphold
the Appellant’s termination. Thereaﬁer, the Commxttee issued its written Final Decision reflectmg
the same on March 12, 2018, In its Final Decision, the Committee found that “[b]ased on the
documents, video, and testimony presented at the hearing, . . . substantial ev1dence [supports DJJ’s]
- decision to terminate the Appellant ” Specrﬁcally, the Committee concluded that, “while the video
fo otage does not specrﬁcally show [the] Appellantstnke the juvenile, it also does not exonerate
[the] Appellant.” It noted that the video showed “that'the_ juvenile was escorted into the Santee .
Unit in a compliant manner and with no visible 'b_Iood on his shirt,” yet, sometime after the juvenile -

was placed in the cell, a mop was retrieved to reportedly clean blood from the cell. The Commit_tee

® When a case has been nolle prossed, the prosecutlon has ‘made a formal declaratron of its mtent not to prosecute the
case further. See BLACK'S LAW DICTIONARY, Nolle Prosequi (10" ed. 2014). “It is a judicial determination in favor

of [the] accused and against his conviction, but it is not an acqulttal nor is lt equivalentto a pardon " Id (citing 22A

C.JS. Criminal § 49, at ] (1989)) : .

4




fu.rther noted that, subsequent to those events the Juvemle “recerved emergency medlcal care for‘
a chipped tooth that was extracted, a laceration to his chm brulsmg to his eye, some pain in his
nose and surrounding area, and an abrasion and some pain over his collar bone;” and underwent a
CT scan that “revealed -a cracked tooth and a mild fracture of the nasal bones” as well.
Accordingly, in. light of that evidence and the totallty of 'the circumstances, the Committes
determined that “a reasonable mind would conclude that the juvenile was assaulted while in the |
cell.” ' ' k ., - |
To that point, the Committee found “that the statements from [.l CO Rorie, Sgt. Sumter, and
Sgt McFadden ,] the three other officers present at the incident, all indicate that Appellant and Mr.
' Moody struck the Juvemle in the cell while he was handcuffed.” It noted that the Committee found
those “statements to be more credible than [the] Appellant's statement and testimony when
consrdenng the totality of the other evidence.” Consequently, the Committee concluded “that the
three statements along with the video footage of the event provide substantial evidence that'[the]
- ,Appe‘llant did strike the juvenile”. during the incident. Since the sanction guidelines for Items 13
32, 40, 42, 58 of DIJ’s Progressrve Employee Dlsclplme Policy B-3.15, supra, each allow for
discipline up to and mcludmg termination for a first offense, the Committee, therefore, determined
that “[DJJ] acted within the guidelines of its pohcy in termmatmg [the] Appellant's émployment.”.
Whlle the Commlttee consrdered and conceded the Appellant’s clalm that “[DJJ]
management did not meet w1th Appellant prior to his termination in accordance with its
Invesugatlons Policy,” it determined that the violation was harmless. In reaching this concluswn
the Committee found that the apparent procedural deﬁcrency was cured by affording the Appellant
an opportunity to be heard by management during DJJ’s internal grievance process and during his
appeal before the Committee. Moreover, it reasoned that, given the unique circumstances involved
and the evidence available at the time “[DJJ] had enough evidence to immediately terminate
- Appellant's employment” and, furthermore that allowing the Appellant to return “to work could'
potentially expose [DJJ] to another similar situation.” Accordmgly, the Committee concluded that |
the Appellant failed to establish that his termination by DJJ erred under Section 8-17- 340 or
: othermse warranted reversal, and that the termmatton should therefore be upheld.
Thereaﬁer on Aprtl 5,2018, the Appellant trmely filed a Notice of Appeal with thrs court. o

ISSUES ON APPEAL

1. Did the Commrttee errin not perrmttmg the Appellant to mtroduce evidence as to the precise




disposition of his criminal cllarges sternming from the incident (i.e. that they were nol

prossed)? . :
[I. Did the Commlttee err in holding that DJJ’s fallure to prov1de the Appellant with a pre-

termination hearing, as required by its Departmental policy, was harmless?
_ STANDARD OF REVIEW -

The court has jurisdiction over ‘appeals from the State Employee Grievance Committee, as

provided for in Sections 1-23- 380(B) and 1-23- 600(D) of the South Carolina Code See S.C. Code =~ |

Ann, § 8-17-340(F) (2019) In such cases, the court sits in its appellate capacity under the
A dministrative Procedures Act (APA)‘ 'See Id.; S.C. Code Ann. § 1-23-600(D)~E) (Supp. 2018).
A bsent alleged 1rregu1ar1t1es inagency procedure the scope of the court s review in appellate cases
is conf ned to the record. See S. C Code Ann. § 1-23- 380(4) (Supp. 2018); SCALC Rule 36(G).
Section 1-23- 380(5) of the South Carolina Code provides the standard of review utilized

by appellate bodies, mcludmg the ALC when reviewing agency decisions:

The court may not substitute its judgment for the judgment of the agency as to the

weight of the evidence on quéstlons of fact. The court may affirm the decision of
- the agency or remand the casé for further proceedlngs The court may reverse or
- modify the decision if substantial rights ‘of the appellant have been prejudiced

because the administrative findings, inferences, conclusions, or decisions are::

(a) in violation of constitutional or statutory provisions;
‘ (b) in excess of the statutory authority of the agency,
~ '(c) made upon unlawful procedure;. ,
(d) affected by other error of law; -
(¢) clearly erroneous in view of the rehable probative, and substantial
evidence on the whole record; or "

® arbltrary or caprxcnous or charactenzed by abuse of discretion or cleal ly
' unwarranted exercise of dxscrenon L : -
5.C. Ann. § 1-23- 380(5) (Supp: 2018) see al.so S.C. Code Ann. §1-23- 600(E) (dlrectmg |
administrative law judges to conduct appellate revrew in the same manner as pres_crrbed in Section
1-23-380). A oA
Substantial evidence is “not amere scintilla of evidence nor the eVidence viewed blindly

from one side of the case, but is evidence which, considering the record as a whole, would allow

reasonable minds to reach the conclusion that the administrative agency reached . ...” Larkv. Bi-
Lo, Inc.,276 S.C. 130, 135, 276 S.E.2d 304,306 (1981) (citation omitted). The fact that the record,

when considered as.a whole, presents the possibility of drawing two inconsistent conclusions from




thee evidence does not prevent the ag_ency’s ﬁndings from being supported by substantial evidence.
‘Waters v. S.C. Land Res. Conbérv. Comm 'n, 321 8.C. 219,226,467 S.E.2d 913,917 (1996); Grant
v. 8.C Coastal Council, 319 S.C. 348, 353, 461 S.E.2d 388, 391 (1995). The limited substantial
ev1dence standard of review is mtended only to assure that the agency s action is properly
supported and that, consequently, no abuse of delegated authority occurred. Fust Stops, Inc V.
Iragram, 276 S.C. 593, 596, 281 S.E.2d 118, 120 (1981) (crtatron omitted) '

In applying the substantial ev1dence rule, the factual ﬁndmgs of the admmlstratlve agency :
are presumed to be correct. Rodney v. Michelin Tire Corp., 320 S. C. 515, 519 466 S.E.2d 357,
359 (1996) (citing Kearse v. State Health & Human Servs. Fin. Comm n, 318 S.C. 198, 200, 456 .
S.E.2d 892, 893 (1995)); 73A C.J.S. Public Admzmstrative Law and Procedure § 497 (2015) A
reviewing court is prohlbited from substituting its judgment for that of the agency as to the weight :
of the evidence on questions of fact for which there i is room for a difference of 1nte111gent opinion.
See Byerly Hosp. v. S.C. State Health & Human Servs Fin. Comm’n, 319 S.C. 225 229, 460
S.E.2d 383, 386 (1995) (citation omitted). Thus, the court “will not overturn a finding of fact by
an administrative agency ‘unless there is no reasonable probability that the facts could be as related '
by a witness upon whose testimony the ﬁnding was based'i” Sea Pines Ass’n Jor Prot. of Wildlife,
Inc.v.S.C. Dep't of Nat. Res., 345 S. C 594, 603- 04, 550 S. E 2d 287 292 (2001) (citation omitted).
~ The party challengmg an agency action on appeal has the burden of proving convmcmgly that the
agency’s decision is not supported by substantial evrdence Waters, 321 S.C. at 226, 467 S.E.2d
at 917 (citation omitted). _

If substantial evidence exists for an agency decision, the decision may not be disturbed
absent a showing that the action was arbitrary, in excess of the statutory authonty, or otherwrse )

unlawful.! See S.C. Ann. § 1-23-380(5).

DISCUSSION
Whlle the ‘Appellant outlmed several alleged factual 1ncons1stenc1es in his brief, the
Appellant does not specifically challenge the sufﬁc1ency of evidence supporting the Committee’s’

determination. Rather, on appeal, the Appellant points to two (2) Committee actions'! that he

10 ¢< A decision is arbitrary if it is without a rational basrs is based alone on one's will and not upon any course of
reasoning and exercise of judgment, is made at pleasure, without adequate determining principles, or is governed by
no fixed rules or standards ” Deesev. S.C. Stale Bd. of Denrlstry, 286 S.C. 182, 184-5, 332, S.E.2d 539, 541 (Ct. App

1985).
_“ For purposes of this order, actrons by the Commlttec attorney are presumed to be those of the Committee, and are,




~argues were erroneous as a matter of law andnecessitate reversal. First, the Appellant contends
thuat the Committee lmproperly excluded evidence at the hearirig on the precise disposition of his
criminal charges stemming from the incident. In his second assignment of error, the Appellant
muaintains that the Commrttee erred in finding that DJJ’s violation of its policy concernmg pre-
termination hearings did not prej judice his substantlal nghts and was cured by the post termmatlon

hearings afforded to him.

The Exclusion of Evidence

The parties agree that Regulation 19-718.05(G) — and, more broadly, the South Carolina |
| Ruules of Evidence (SCRE) — controls the admissibility of evidence regarding the disposition of the
A ppellant’s criminal charges. The regulation states that “[e]vidence of the dismiséél, acquittal, or :
non-prosecution of the related criminal cherges shall be inadmissible in the employee's appeal
pursuant to applicable law.” _-'S.C'.,Code Ann. Regs. 19-718.05(G) (2019).

Argument Preservation

Inmally, it is questionable whether the Appellant sufficiently preserved this argument for

,revrew The Appellant c1tes to just two 2) mstances where the admissibility of testnmony on the -

charges’ dxsposmons was dlscussed durmg the hearing. In the first 1nstance and the only time the
issue was expllmtly ralsed in the context of Regulation ]9-718.05(G), counsel for the Appellant -
successfully argued that the regulation -did not 'prohibi't him from discussing the charges’
dispositions in his opening statement to establish the batckéround of the case because he was not
making an et'identiary offer. (See R. et 29:10-31:5.) At the time, the Appellant did not argue that
the applicable law supported admission of his 'teetimony in this case, or eyen more broadly that the
regulation does not or should not apply.A (See 1d.5 The second time this issue was raised at the

- hearing came during the Appellant’s direct testimony when counsel iifor the Appellant (not the
Committee) interrupted the Appellant ae he "Was preparing to discuss the dispositlons and

redirected his testimony.'? (See R. at 123:17-124:4.) Again, the Appellant failed to assert at the

time that the testimony is.admissible under the applxcable law, and, therefore the regulatlon (See '

1)

thus attributed to the Cominittee herein. ‘
12 While the Committee subsequently sustained this act of self-restraint, and aﬁ'lrmed its position on the issue more
bro adly, the restriction the Appellant now complams of was, contemporaneously at least, self-imposed. (See R. at

124:2-125:25.)




In fact, at no point during the entire hearing did the Appellant to offer any specific grounds |

im support of this argument_ at the hearing, or even generally challenge tlre Committee’s appli'cation ,
of the regulation to the testimony at issue. See Buist v. Buist, 410 S.C. 569, 766 S.E.2d 38'l '(-2-014)
(citation omitted) (“It is well settled that an issue cannot be raised for the ﬁrst trme on appeal, but
- must have been raised to and ruled upon by the trial court to be preserved ”) Medlock v. One | 985
Jeep Cherokee VIN 1JCWB7828FTI 29001 322 S C. 127, 134, 470 S.E.2d 373, 378 (1996)
(citation omitted) (“To preserve an issue for appeal a contemporaneous objection is necessary and
'spec1f‘ ic grounds must be clearly stated.”). Instead it seems that after the first instance the
regulatlon was dlscussed the Appellant merely accepted that the testrmony would not be permitted
for the remainder of the hearlng However, the Appellant never proffered the testlmony he now
claims was wrongfully excluded so the preclse content of the excluded tesnmony is uncertain,
See Jamisonv. Ford Motor Co.,373 S. C. 248,260, 644 S.E.2d 755, 761 (Ct. App. 2007) (cnatlons |
ornitted) (“The failure to make a proffer of excluded evidence will preclude review on appeal . . .
It is well settled that a reviewing'courtmay not consider error claimed in the exclusion of -

te stimony unless the record on appeal shows fairly what the rej ected testimony would have been.”).'
Consequently, in view of t}re apparent failure to challenge the ruling, raise any Speciﬁc grounds in
support of why the alleged exclusion was erroneous under the “applicable law,” or proffer the

excluded testimony, it does not appear that the Appellant sufﬁciently preserved this argument.

Admissibility Under the Appllcable Law

Even if it were assumed, arguendo, that this issue was preserved, the Appellant failed to-
demonstrate that the Committee’s decision to disallow evidence on the disposition of his charges,_'
in accordance with Regulation 19-718.05(G), was erroneous as-a matter of law. To demonstrate.
an error in the Committee’s -ruling, the Appellant must, among other things, -“shoiuv that the
‘ proffered evidence was relevant.” See Recco Tape and Label Co., Inc. v: Bar;ﬁeld, 312 SC 214,
216, 439 S.E.2d 838, 840 (1994) (citation omitted) see also Rules 401-403, SCRE. “‘ReleVant :
evidence’ means evidence having any tendency to make the existence of any fact that is of o
comsequence to the determination of the action more probable or less probable than it would be
wi thout the ev1dence ” Rule 401, SCRE. ‘ '

Here, Regulatton 19-718. 05(G) unambxguously provxdes that such ev1dence' “shall be
K inadmissible in the employees appeal pursuant to applicable law.” S.C. Code Ann. Regs. 19-
71 8.05(G). The Appellant contends that, because neither the APA nor the SCRE prohibit such »V




testimony as a matter of course, the Committee erroneously found that it was inadmissible tlnder
th.e applicable law. However,_the Appellant did not cite any case law or evidentiary rule in support
of his contention that the evidence Awa’s'rele_vant or that the applicable law favors admitting the'
evidence. Rather, the Appellant merely suggests that weighing the probative value of the
te stimony against the danger of unfair prej judice, in accordance with Rule 403, favors admissibility.

~See Rule 403, SCRE (“Although relevant evidence may ‘be excluded if 1ts probatrve value is
substantially outweighed by the danger of unfair prejudice . . ”) Yet while the Appellant
correctly notes that Rule 403 provides a vehicle through which relevant testrmony on the charges’
di spositions may be admlssrble it does not stand for the proposrtlon that the excluded testlmony
was admissible-or even relevant under the appllcable law ' '

To the contrary, the applicable law explrcrt]y deems ev1dence of non-prosecution of
criminal charges irrelevant in related civil cases in other contexts. See Brown V. Allstale Ins. Co.
344 S.C. 21, 24, 542 S. E2d 723 725 (2001) (cnatlons omitted) (holdmg that “evidence of non-
prosecution for criminal arson is 1rrelevant and 1mmaterra1 in a civil case for fire’ insurance

' proceeds.”); 37 C.J.S. Forfezture §. 16 n. 7 (December 2018 Update) (crtation omitted) (“The°

acquittal, or even [non-prosecutlon], of the owner on: crlmlnal, charges is irrelevant as to the =

forfeitability of the property.”). Likewise, from a practical .stan'dp_oint', the decision to nol pros a -
charge is entirely at the discretion of the prosecuting .'officer, and may be done for any nuniber of
reasons completely unrelated to the validity or merits of the underlying charge.”” See Brown, 344
'S.C.at 25,542 S.E. 2d at 725 (citation omitted) (“[A] prosecutors decrsron not to prosecute and a
Jury s decision to acquit in a crrmmal trial are based on drfferent cnterla than those that apply ina
-~ civil proceedmg ‘In partrcular a prosecutor s decision to nol pros may take into account many
factors irrelevant in a civil suit, such as the hlgher standard of proof required for a criminal
conviction. In any event, a prosecutor s opinion’ whether the [person charged commrtted the
' offense] is inadmissible sirice[it is] ‘based on I{nowledge outside his nersonal experience.’”); Inre
Brown, 294 S.C. 235, 238, 363 S.E.2d 688, 690:(1988) (citations omitted) (“In this State, the
entering of a nolle prosequi at any time before ‘thevjury “is impaneled .and sworn is .vvithin the
discretion of 't'he solicitor; the trial judge may not direct or pr.event a nol pros at that time.”); Op.
5.C. Att’y Gen. (June 3, 1996), 1996 WL 452687 at *1 (“[A] prosecuting officer has virtually

B3 ~The record reflects that the prosecuuon noI prossed the Appellant s mdic!ments due to |ts mabllrty to- locate the
juwenile victim of the assault. (See R. at 347.) ‘ . kS . ‘




unhmlted authority to demde whether or not to prosecute a case in a given mstance ") (cit'i'ng State
V. Green 294 8.C. 235, 363 S. E 2d 688 (1988) & State v. Simmons, 264 S.C. 417 215 S E.2d 883
(1 975))

Nevertheless, - even lf the law leaves room for doubt on whether ‘such evxdence 151
admissible, the court sees no Teason to reject the Committee’s interpretation of the apphc_able law.
- See Bruning v. S.C. Dep't of Health and Envtl. Control, 418 S.C. 537, 545,795 S.E.2d 290, 294
(Ct. App. 2016) (citations ornitted) (“Ifthe statute or regulation ‘is silent or arrr_higuous with respect
to the specific issue,’ the court then must give deferehée to the agency's interprefation of the statute
or regﬁlation, assuming the interpretati‘onv is worthy of deference.”). C‘ohsequently, the Appellant .
‘has not sho_wn'that evidence of the subsequent discretionary decision to nol pros his cri'minal‘
| charges 'was relevant to the Respondent’s initial decision te terminate his employment fOr the
actions. giving rise to those charges under th'e "‘applicable law,” or that Vthe Comm_ittee' otherwise

erred as a matter of law by excludirrg it under Regulatioh 19-718.05(G).

. . Prejizdice Jrom the Ruling
Even if the i_ssuel was preserved and that the Appellant demonstrated an error with the.
exclusion under the “applicablé law,” the Appellant still failed to show or even allege that he was
prejudiced by the Co'mrriittee’s ruling. To show reversible error by the Committee in excluding
the evidence in question, “the. eppellant' must prove both the error of the ruling and the resulting
prejudice, i.e., that there is a reasonable probability the [agency’s decision] was influenced by the
chuallenged evidence or the lack thereof.” See Fields v. Reg'l Med. Ctr. Orangeburg, 363 S.C. 19,
26, 609 S.E.2d 506, 509 (2605) (citations omittEd). .vDetermining whether prejudice resulte'd' from

a xuling requires a two-step analysis:

First, the court considers, inter alia, whether the error may be deemed harmless =
because equivalent or cumulative evidence or testimony was offered; the aggrieved

- party still managed to accomplish his prxmary objective, such as ehc1tmg testimony
about an issue or effectively cross-examining a witness; the jury's verdict or a
proper court ruhng rendered the wrongly excluded evidence moot because it was
relevant to an issue that did not have to be reached; the aggrieved party failed to
establish a claim or defense even when both the admitted and excluded evidence

. are considered; or the wrongly excluded evidence involved a generally known fact.

" Second, the appellate court considers whether, viewing a case as a whole, the
wrongly excluded evidence or testimony was so crucial and important in proving
the aggrieved party's claim or defense that its exclusion constitutes prejudicial error,




ie., the aggrxeved party demonstrates there isa reasonable probabxllty the j jury's |

verdlct was mﬂuenced by the lack of the challenged evidence. .

See Id at 31-33, 609 S. E 2d at 5 12 13 (cxtatlons omrtted) accord Recco Tape and Label Co., Inc
312S.C.at217, 439 S.E.2d at 840 (1994), Patterson v. IH. Servs.; Inc., 295 S.C. 300, 308, 368
" §.E.2d 215,220 (Ct. App. 1988) (citations omltted) ]
The court likewise finds no support in the record for the notion that prejudlce to the
A ppellant resulted from the ruling. As stated supra, the excluded testimony was never proffered
at the hearing, and the court cannot presume prejudice from the speculative impact of the
R espondent’s evidence on-the Appellant’s unknown excluded testimony. See Greenville Mem’l
Auwuditorium v. Martin, 301 S.C. 242, 244, 391 S.E.2d 546, 547 (1990) (citations omitted) (“An
al leged erroneous exclusion of eyldence is not a basis for establishing prejudice on appeal in
absence of an adequate proffer of evidence in the court below.”). However, to the extent that‘thel o
excluded evidence was merely that the ‘.charges were nol prossed, that limited information was :
offered to and accepted by the Commlttee in several ways First, it appears that counsel for the '
'Appellant was able to offer that mformatlon in his opemng statement. (See R. at 31:20- 23 (Counsel
| forthe Committee: “I think you’ve made the point that the charges were nol-prossed. I think that’s
as far as I'm willing to let it go. . You’ve gotten that into evidence.”).) Second, Committee Exhibit
1 — which was admitted into 'eviclencepwithout objection from either party — contains multiple
references to the fact that Appellant’s charges stemming from the incident were subsequently nol
- prossed. (See R. at 20:18-21:4, 32’-1:—.22,'325, 327, 333-37, 347-57); see also S.C. Code Ann.
§ 8-17-350 (201 9) (setting forth the contents and procedures pertaining to “Committee Exhibit 17*).
Accordingly, even if the Commmee erred i in prohlbltmg such ev1dence from the Appellant, the
excluded ev1dence was not contradxcted at: the hearm;, yand is cumulatwe to evidence already i in the -
record. A B ‘ ' | .

Finally, even if the exeluded evidence was 'no"t‘ti)uplicative of evidence already in the record,
the Appellant still failed to dernonstrate thattliere isa reasonable probability that the exclusion
inffluenced the Committee’s Final Decision, or otherwise prevented ‘it from being supported by
su bstantial evidence. The'Appéllant concedes that the Committee was aware that his_criminal
maitters had been resolved, yet there is nothing in the record indicating-tlrat the Appellant was ever .
tri ed for or convicted of his charges. Yet, in the abslencelo'f any contradictory evidence, it is unclear

what material benefit could have been derived from the Committee’s awareness of the precise

12




di sposition of his charges Moreover, though the Appellant challenges the rulmg in conjunctron
with the Respondent’s related ev1dence that was admrtted he does not suggest that it was somehow
er Toneous for the Commxttee to allow such evidence from the Respondent by 1tself Contra S.C.
\Code Ann. Regs. 19-71 8. 05(G)y (prohlbltmg “[e]vrdence of the dismissal, acquittal, or non- |
prosecution of the related criminal charges,” but not on the arrest and indictment of the related
charges). Likewise, unlike the ent'i.rel}'l discretionary decision to nol pros a criminal charge, .
di scussed supra, the process of obtaining‘-a search warrant is subject to certain standards desi gned
to safeguard the rights of the accused. See In re Friday, 263 S.C. 156, 158, 208 S.E.2d 535, 536
(1 974) (“The determination of existence of probable cause for the issuance of an arrest warrant is
clearly a judicial function.”); State v. Cope,.385 S.C. 274, 290, 684 S.E. 2d 177, | 185 (Ct. App
2009) (citation omitted) (“In assessing probable cause, the court looks to whether the facts and
- circumstances are sufficient for a reasonable person to believe that a crime has been commltted by -
the person to be arrested *). As such, evidence demonstratmg that a neutral and detached -
m.agistrate found .evrdence sufficient for a reasonable person to believe that the Appellant
committed elements of the crimes for yvhieh he was arrested is reasonably relevant to determining _
whether the Respondent was justified in termlnating the Appellant at the time for the‘ same conduct.' '
See S.C. Dep't of Motor Vehicles v. McCarson, 391 S.C. 136, 145-46, 705 S.E.2d 425,430 (2011)
(citation omitted) (“Probable cause is defined as a good faith belief that a person is guilty-of a
crime when this belief rests upon such grounds as would induce an ordinarily prudent and cautious
.person, under the circumstances, to believe likewise.”). Moreover, the Appellant Ad'i.d not cite — )
and the court is unaware of — any case law.or evidentiary rule limiting the admlssibility of sueh
: relevant evidence under the facts of this case. To the contrary, evidence ‘establishing probable
cause is liberally admissible under South Carolinajurisprudence.' See McCarson, 391 S.C. at 147-
48, ‘705' S.E.2d at 431 (citations omitted) (finding that courts in this State have even permitted ' ‘
“hearsay evidence to establish probable cause in the‘b limited context of a preliminary hearing”).”
‘Thus, in the absence of conflicting authority,the Appellant did not show that the exclusion resulted

in prejudice, even when considered with the related evidence offered by the Respondent.

In any event, substantial evidence supports.'the Comrnittee’s finding that the Appellant .

engaged in the misconduct for Wthh he was termmated Here, although the Appellant and Mr. o "
M oody denied any involvement in the alleged assault, the Committee also considered, inter alia, L

witness statements indicating that the-Appellant assaulted the juvenile in “his jail cell out of view
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of the cameras; video footage that circumslantially supported, or at least did not Inaterially
contradict, the theory posed in the witness statements; and testimony from both Mr. Adger and,
M. Pough explaining why they found the juvenile’s allegation more credible than the Appellant’s‘
denial. '(SeeR at 143-280, 307-09, 312, 315 16, 325, 330-31, 333-35, 338, 347, 361v62 369-466,
469-71; 485-93; Agency Exhlblt 1.) In view of this evidence in the record, the Appellant failed to-
show that the alleged 1gnorance of the dlsposmon of his charges warrants reversal of the‘
Committee’s Final Decision in this matter. See Kearse 318 8. C. at 200, 456 S.E.2d at 893; LarkA
2768.C. at 135,276 S.E.2d at 306 (c1tat10n omltted)
In sum, even if this argument was preserved the Appellant has not demonstrated an error
"m the Commlttee s ruling or, if the exclusion was erroneous, any resultmg prejudxce The court

is , therefore, compelled to conclude that any error in the Commrttee § ruling was harmless.

Failure to Hold a Pre-termination Hearing

Pursuant to the State Employee Grievance Procedure Act,

In cases involving actual or threatened abuse, neglect, or exploitation, to include
those terms as they may be defined in Section 43-35-10 or 63-7-20, of a patient,
client, or inmate by an employee, the agency's decision must be given greater
deference and may not be altered or overruled by the committee, unless the covered
employee establlshes that: . :
***

(b) The agencys dzsc:plmary action was ‘not wzthm its establzshed personnel
polzcze.s procedures and regulauons ‘

S.C. Code Ann, § 8-17-340('E)(1)(b) (201_"'9)-(ernphasis added). With respect to the Respondent’s

pre-termination hearing requirements, DIJ’s Investigations Policy [-3.5 (F)(3) states that:

Prior to the issuance of disciplinary action, management will meet with the
employee and allow the employee an opportunity to respond to'the findings. At
this point, the employee will be given procedural due process and may offer any
explanation or miﬁgating circumstances that he/she feels may have played a role in-
the incident. This is the employee’s chance to offer anything in his/her defense,
and the manager should hear whatever the employee has to say, as long as it is
offered in an appropnate manner.
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(R. at 418.) However, the Respondent’s Investigations Policy 1-3..5 (F)(1), also states that

“[ m]anagement staff may take employee disciplinary action pending the outcome of the '

" in Vestigation based on the seriousness of the incident.”'* (/d.)

Both parties concede that lnvestigati-ons Policy I-3.5, required the Respondent to provide .

th ¢ Appellant with an opportunity to be heard prior to DJJ’s decision to terminate his employment,
“ard that no such opportunity was provided. Accordingly, in his second assignment of error, the
Appellant contends that the Committee erred by concluding that DJJ had enough evidence to
immediately terminate the Appellant’s employment‘ without ‘allowingphim to first present his side
~ of the story, and that it was erroneous to allo‘w'the Respondent to use alleged policy violations to
support the Appellant’s termination while allowing the R'espondent’s policy violation in. carrying

outt the termmatlon to stand. Conversely, the Respondent argues that the Committee properly

fo und, in accordance with estabhshed precedent in this State, that any pre-termination procedural S
deficiency in thls matter was cured by affording the Appellant post-termmatlon hearings with DJJ -

m anagement durmg the Respondent s internal gnevance process and during his appeal before the -

Committee. ‘However, despite the Respondent’s lengthy argument in support of this point, along
| with citations to relevant authority, the Appellant did not argue that the measures found by the

Committee to have cured the Respondent’s pre-termination hearing misstep were-insufﬁcient to

re medy the harm. Rather, the Appellant argues that becaus_e the-Respondent committed a violation

of’its policy when terminating ’the Appel‘lant’s-employment, the Committee’s decision should be

re-versed under Section 8-17-340. The court dlsagrees

It is well established that a violation of a statutory or constitutional requlrement for a pre-'

‘termination hearmgvcan be cured by post-termination hearings. See Rose v. Beasley, 327 S.C. 197,
© 205-06, 489 S.E.2d 625, 629 (1997) (citations omitted); Ross v. Med. Univ. of S.C., 328 S.C: 51,

67, 498 S.E.2d 62, 71 (1 997) (citations omitted). Thus, “[a]s a general rule, a party must establish
prejudice as the result of another's failure to follow mandatory statutory procedure Gardner v :

- 8. C. Dep't of Revenue, 353 S.C. 1, 14, 577 S.E.2d 190, 197 (2003) (citing Rose, supra) In Rose g
th ¢ Governor removed the D1rector of the. Department of Public Safety from office w1thout a
staitutorily mandated pre-removal hcarmg See Rose, 327 S.C. at 200-01, 489 S E.2d at 626 27. -

14 As stated supra, the Appellant was terminated for violating Items 13, 32, 40, 42, and 58 of DJJ’s Progressrve ;
Ernployee Discipline Policy. (R. at 361.) The Respondent’s Discipline Guideline allows for termination for the ﬁrst :

of Tense of each of those policies. (See R. at 390-93 )
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Accordingly, the Sotith Carolina Supreme Court consider_ed whether Rose’s post-removal hearing
coruld cure the statutory violation that resulted from failing to prdvide a pre-remdval hearing. See
Id at 205- 06 489 S.E.2d at 629 In holding that Rose’s post—removal heanng could — and did -
rednedy the lack ofa pre-removal hearing, the Court found that: '
" Rose has failed to show any prejudice from the lack of a pre-removal hearing. At
the hearing before the circuit court, he was represented by counsel and had the
-opportunity to introduce evidence, cross-examine adverse witnesses, and argue his
“case to the court. This post-removal procedure, which satisfied due process,

sufficiently compensated for the lack of an oral pre—removal hearing. Accordmgly,
we find no error.

_ iz (citations omitted). Likewise, in 'R-os's a tenured profeseor at the Medical University of South

- Carolina (MUSC) was denied an opportumty for a pre-termmatron hearmg, desplte having a

constitutional right to such a hearing given his tenured status. See Ross, 328 S.C. at 66 67, 498
S. E 2d at 71. 1n affirming the holdlng from Rose, the Ross Court found that '
[A]ithough the pretermination procedures-afforded Dr. Ross dld not comply with
minimum due process requirements, the error was remedied by the subsequent
Committee hearing. Dr. Ross received notice of a post-termination hearing, a
- written list of specific charges against him, and references to the sections in the
faculty handbook and South Carolina Code his conduct was alleged to. have -
violated. The hearing as originally scheduled was postponed at Dr. Ross' request.
Thereafler, while represented by counsel, Dr. Ross fully participated in the seven-
day hearing. He presented his own witnesses and evidence and cross-examined

MUSC's witnesses. Any lack of opportunity to réspond to charges in a
pretermmation hearing was clearly remedied by Dr. Ross' full and meanmgful

participation m the post-termmatlon hearlng

See Id. S | - o .

| In this instance, while the Appellant was not afforded a pre-termination hearirig, he 'vi"as ’
afforded two meaningful post-termination hearings wherein he was allowed to introduce evidence, -
cross-examine adverse witnesses, and argue his case. (See generqlly R. at 15-299; 437-51.)
" Moreover, at least during the hearing before the. .Committee, the Appellant was represented by
counsel. (See generally R. at 16, 20:2-3.) To that end, the Appellant does not argue that he was
not afforded a sufficient opportu'nity. to be heard pest-termination, or that he was specifically
prejudiced by not being afforded an opportunity to be heard prior to his termination. It is likewise
notable that Lieutenant Pough attempted to interview the ‘Appellant during the course of his -

investigation to obtain his side of the stdry, but the Appellant invoked his right to remain silent.
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(SeeR. at425.) It seems doubtful that the Appellant would invoke his right to remain silent in the
_criminal mvestlgatlon and then divulge pertment “evidence in a pre-termmatlon employee
grievance dispute hearing shortly thereafter. Thus the court finds no reversible error in the
- Committee’s determination that DJJ’s violation of i its pohcy concerning pre-termination hearmgs,
| did not prejudxce the Appellant’s substantlal rights and was cured by the post termination hearings |

' afforded to him.

Conclusmn _ _
In v1ew of the foregoing, the court finds that even if the argument was preserved the
" Appellant d1d not demonstrate error in or pre_]udlce from the Committee’s ruling. concermng the
admissibility of evidence on the disposition of his criminal charges. The Appellant. further failed-
to show that the Respondent’s violation of their'pre-terminati‘oh hearing policy was not cured by |
the 'post-tenhinatiori hearings afforded toj him, or that he was otherwise prejudiced from the lack -
of a pre-termination hearing. Therefore smce the Committee’s F inal Decision is not affected by

a reversible error, the Commmee s dCCISIOH must stand

‘ ORDER
THEREFORE, IT IS HEREBY ORDERED that the decision of the State Employee
Griévance Committee is AFFIRMED. '

AND IT IS SO ORDERED.
-
January R’l 2019 N s. f»hini“p Lénski

Columbla South Carolina - - o Administrative Law Judge
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