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STATEMENT OF ISSUES ON APPEAL

Whether The Circuit Court Correctly Affirmed The Full Commission’s Finding That The
Appellant Failed To Timely Appeal The July 21, 2009 Order Of The Hearing
Commissioner.

Whether The Circuit Court Correctly Affirmed Both (1) The Full Commission’s Denial
Of Appellant’s Motion To Reconsider, And (2) The Full Commission’s Finding That
Appellant’s February 28, 2006 To May 16, 2006 Stay At Baptist Hospital Was Not

Causally To Appellant s August 8, 2002 Work Accident.

Whether The Circuit Court Correctly Adopted The Full Commission’s Order Denying

. Appellant’s Change Of Condition On The Basis That It Was Barred By The One (1) Year

Statue Of Limitations.
Whether The Circuit Court Correctiy Adopted The Full Commission’s Finding That The
Appellant Did Not Establish A Compensable Change Of Condition Causally Related To

Her Admitted Claim After Considering The  Evidence As A Whole, Including The
Medical Flndmgs Of Dr. Stephanie Boyd.

" STATEMENT OF THE CASE

Procedural History

Claimant Carmen Morgan (“Appeilant”)‘was involved in an admitted work accident on.

Augustv 8,-2002, when she working at a branch of South Carolina Bank and Trust that ‘was

robbed. As a result of the accidént, Appellant sustained admitted injuries to the neck/back and

psychological overlay as a result of post-traumatic stress disorder.

On March' 18, 2003, Defendants South Carolina Bank and Trust and Cincinnati Insurance

Company (“Respondents™) filed a Form 21 Emplbyer’s Request for Hearing to stop payment of

Appellant’s benefits. A hearing was held before Commissioner Lisa Glover on May 13, 2003.

Commissioner Glover found that Appellant was not at maximum medical improvement, so

Respondents were not entitled to stop payment of temporary total disability benefits.

Respondents appealed the Decision of Commissioner Glover, and a hearing was held before the



Appellate Panel of the South Carolina Workers Compeﬁsation (“Full éommission”) on January
28, 2004.

On March 30, 2004, the Full Commission issued a Decision and Order, ﬁnding that
Appellgnt had reached Maximum Medical Improvement on March.12, 2003, and. although
Respondents ;Nere ﬁot entitled to stop payment at that time, they were entitled to a credit towards
any permanency ultimately a@arded for benefits after January 28, 2004. |

On April 1, 2004, Réspohdents ﬁléa a second Form 21 Request fér Hearing to stop_
paymen‘é of téﬁporary benefits. A hearing was held'before Commissioner Bryan Lyndon on
May 18; 2604: .On June 1, 2004, Commissioner Lyndo;l issued a Decision and Order allowipg
Respondents to stop payme'nt of l[emporary total disability beneﬁ.ts immeaiately. On Augus'tv'4,
2004; Appellant filed a Form 50 Request for Héariﬁg. Following an unsuc;ceés‘ful court-ofderedl
mediation, a he'a'ring"was: held before Commissioner Lyndon on 'June 27, 2005. anlrnissioner'

| Lyndon subséqﬁently issued a Sepf[ember ‘28,_2005-‘Decisior'1 énd Order, wherein he found. that‘
' ’Appellant. “failed to prove an'y' pérmanent impa_innent to her back, neck, ar;d shoulder,
Comn;issioner Lyndon further found that Appellant fajled to brdve any lack of earning capacity, -
and Resﬁondents were ‘r}equired to provide ongoing_ future treatment for Appellant’s
- psychological injuries. |

On"Septemb'er 28, 2006, Abpgllant, through her newly'retained attorney, appealed ;to the
Full Commission the September 28, 2005 Decision and Order of the Hearing Commi;ssioner.
The Full Cofnmission, by unanimous vote, affirmed the Order of the Hearing Commissioner in
its entirety in an Appellate Panel Order issued September 28, 2006. On November 17, 2006,
Appellant filed her Notice of Appeal with the Richland County Circuit Court, and on August 27,

2009 the Circuit Court affirmed the Decision and the Full Commission.



On January 12, 2009, Claimant filed a Form 50 Request for Hearing, alleging a change of
condition beginning on or near the date of February 28, 2006, when she was hospitalized at
Baptist Hpspital. A hearing was held on Appellant’s Form 50, and on July 21, 2009,
- . Commissioner Lyndon issued a Decision and Order denying Appellant’s allegAed‘ change of
condition on the grounds that it was not timely assertéd and ba'rred by the statuté of limitations,
and finding fhat Respondents were not responsible for-Appellant’s medical expenses from
.February 28,2006 thréugh May ‘16, 2006 at Baptist Hospital, because the hospitalization was not
causally related to her work injury.

On July 31, 2009, Appellant filed a Motion-fo‘r Rgconsidération, .which Respondents
assert is not a proper Moﬁoﬁ in accordance with the South Carolina Workers Cémpensation Act.
The Motion for Reconsideration was denied and dismisséd by Commissioner Lyndor} on
'Seéfember 25, 2009. On Oétober 1, '2009, Ai)pellant 'ﬁléd a Forrﬁ 3O‘Rec'1uestA for Commission
Review of Cémmissioner Lyn&qn’s July 21, 2009 Decision and Ordef. A héaring was held-“‘
~ before thé Full Com'mission'on FeBruary 23,‘2010. On May 18,'“2010, the Full Co.rr.lmi'ssion :
issued a~Deci'sion a;ld Order, wherein they"found that Appellant did not timely appeal tolt.he July
21, 2009. Decision and Order, and acéordingly the Order was affirmed in its entirety. (R. p. 13, R.
p.16). The Full Commission further afﬁnned that Claimént’s Motion' to Recénsider is also
denied. (R. p. 13, R p. 16).

2. Decision of the Richland Counts'/ Circuit Court

On June 16, 2010, Appellant filed a Notice of Intent to Appeal with the Richland County
Circuit Court. A hearing was held before the Honorable DeAndrea Gist Benjamin on April 20,
2012. OnvAugust 7, 2012, the Circuit Court issued an Order affirming the Decision and Order

Full Commission in its entirety. (R. p. 10).



ARGUMENT
I. THE CIRCUIT - COURT CORRECTLY - AFFIRMED THE FULL
COMMISSION’S FINDING THAT APPELLANT FAILED TO APPEAL TIMELY
THE JULY 21, 2009 ORDER OF THE HEARING COMMISSIONER.
A. Commi.ssion Review of a Hearing Corﬂmissioner's Decision and Order
The proper method for requesting FullCommjssion review of a Hearing Commissioner’s

Order is set forth in S.C. Code Ann. §42-17-50 and Regulatior 67'7.01' S.C. Code Ann §42-17;
50 states that a party to a claim has fourteen (14) days from the daté when ﬁotice of an award
shall have been given in ofder t<‘) request C(-)mmission Review of a Hearing'Commissioner’s
Order. More specifically, Regulati‘on 67-601 establishes that veither party may req’ue_'st
Commission review of the Héaring Commissioner’s Decision by filing a Form 30 Request»-for
Commission ReyieW with the Corﬁmission’s Judicial Depaﬁment within fourteen (14) days ofA
the day the Hearing Corlnmis'sionér"s Order is received. ﬁegﬁlation 67-701(3)(a)and(b) goon.to
state that all grounds for '{appeal must be presented on th¢ Form BQ ‘in thé form of questio'ﬁs o
presented in a concise rﬁanner concerning one finding of fact, con;:lusion of law, or other
propositipn the appellant belieye‘s to be 1n error.

| In -this case, the lDecision and Order of Hearing é-ommission'er Lyndon was issued on’
 July 2.1, 2009. Appellant did not file a Form 30 Request for Cor_nmission Review until October
1, 2009, seventy two (72) days after the Order was issued. Aé such, the Circuit Court correctly "
. affirmed the finding of the Full Commission that the Appéllant failed to timeiy ‘appeal‘. thg July

21, 2009 Order of the Hearing Commissioner. (R. pp. 8-9).

B. Claimant’s Motion for Reconsideration

Although Claimant failed to file a Form 30 Request for Commission Review properly



within the Fourteen (145 day time limit set forth in §42-17-50 and Regulation 67-701, Appellant
did file a Motion for Recorisideration with the Hearing Commissioner on July 31, 2009, wherein
Appellant asked the Hearing Commissioner to reconsider specific findings of fact and
(‘;onclusions of law within the Order. The Hearing Commissioner denied and dismilssed
Appellant’s Motion for Reconsideration 'September 15, 2009.. |
Regulétion 67-215 sets forth the procedure for filing of motions under the Workers
beﬁpensation Act.  Specifically, 67-215(B) states that the Commission will not address a
rﬁoﬁon jnvolving the merits of the claim, including, but not limited to, a motion for diérmissal or
. sﬁmméry judgment. Ciearly, Appellént’s Motién for Reconsideration. of a "Hearing
Cb?nmission’er’s Order, ESﬁeciallylone that addresses specific ﬁnding.s of fact and conclusions of
law, goes to the ﬁlerits of the claim and is thereforle n‘o't a proper motion ﬁnder the Regu.lation 67-
215: Furthe;r, since the motioh is not a piéper motion reéognized by the Workers Compensation
_ Al'["‘A(:t, it\r.r\ull\st follow that it would be improper to ailow the motion to toll the fourteen t14) day
.'ti'nillé limit for reciuesting Full-Commission review of a Hearing Commissioner’s becision as set
forth in ‘§42#17-"50 and Regulation 67-701.
C‘.~ -~ The Denial Of Claimant’s Abpeal Based On Appellant’s Failure To Timely
Request Commission Review Does Not Amount To Deprivation Of Fairness
And Due Process. '
In her argument, Appellant incorrectly suggests that there exists a “requirement” of a
liberal construction of the applicable statute and procedures whi‘ch mitiggtes strongly in favor of
the Appellant, and to deny an appeal on such ““arbitrary” grounds amounts to a depﬁvation of
' fairness and due prdcéss.
Appellant cites several cases in éupport of her position that the Workers’ Compensation

Act is “remedial” legislation entitled to liberal construction in order to accomplish the ends and



purposes for which the Act was enacted. First, Appellant cites two South Carolina Supreme
Courts cases in which a liberal construction of the dependency section of the Workers’

Compensation Act was allowed in order to designate payment of a deceased claimant’s

compensation to the proper dependents that the Act was created to protect. Flemon v. Dickert-

Keowee, Inc., 190 STE.2d 751, 259 S.C. 99 (S.C. 1972); Cokely v. Robert Lee, Inc., 14 S.E.2d

889, 197 S.C. 157 (S.C. 1941). Next, Appellant cites a South Carolina Supreme Court case in
which a liberal construction of the act was allowed based on a close factual distinction that was
outcome determinative with respect to compensability for a very serious” a001dent Baldwm V.

Pepsi- Bottling Company 108 S. E 2d 409 (S C. 1939) Finally, Appellant crtes a South Carolina

Supreme Court case in which the liberal construction of a statue was necessary in order to
prevent South Carolina fror_n losing its jurisdictional rights over a claimant who lived in South
Carolina and worked for a South Carolina based company, but the claimant was temporarily

. engaged in work for his employer'just over the North Carolina line. Ham v. Mullins Lumber Co.,

7S.E.2d 712,193 S.C. 66 (S.C. 1940)

. The cases relied on b}; the Appellant are all sirnila_r in that the l‘iberal construction of the |
statute was allowed only to accomplish the overall objectives the Workers" Cornpensation Act
‘were created tor. Furtlier,vthe instances of liberal con_struction of the Workers’ Compensation

"Act are to resolve issues in favor of the claimant by including him within the coverage of the Act

. rather than excluding him. Davislv. South Carolina Departrnent of Corrections, 345‘ S.E.2d 245,
289 S.C. 183 (S.C. 1986). On :the contrary, the allowance of a liberal construction of Workers
Compensation Act is not intended to allow for inconsistencies in the rules and regulations of |
- practice once claimants are brought under the protection of the Act. The cases involving liberal

construction of the Workers Compensation Act are all very distinct from the instant case, in



which Appellant requests a liberal construction of very specific statutes and regulations that
control the time limits for appeals by all parties. The statute and regulation at issue are hardly
arbitrary, and a tiberal censtruction of the applicable statute and regulation is neither required nor
appropriate in this case. On the contrary, the timelines set forth in the Workers’ Compensation
Act serves an i'mportant role intended to grant uniformity to parties and judicial economy for the
Commission. As such, the Ci’r»cuitvC‘eurt cortectly affirmed the Full Commission’s finding that
Appellant failed to file a titnely Request for Commission Review. (R. pp. 6-7).

| II. THE CIRCUIT COURT CORRECTLY AFFIRMED THE COMMISSION’S

DENIAL’ OF APPELLANT’S MOTION FOR RECONSIDERATION AND THE .

COMMISSION’S FINDING THAT APPELLANT’S HOSPITALIZATION AT

BAPTIST HOSPITAL FROM FEBRUARY 29, 2006 TO MAY 16, 2006 WAS NOT

RELATED TO HER AUGST8,2002 WORK RELATED ACCIDENT.

The Circuit Court' properly afﬁrme"d the Full Commission’s ﬁnding that Appellant’s
hospitalization._at Baptist nospital frorn Februar}t 28,2006 to May 16, 2006 was not related to the
| vAugust 2, 2002 work- related injury based on a review of the medical records and reports. (R. p. -
‘9) Dr. Carol O. Kmard s'May 16; 2006 record spe01ﬁcally states “the 0r1g1na1 admission was -
after she had been ejected from her mothet s residence after a disagreement in which the patient
says she ‘got physical’ with her rnother.”»(Sthp. R. p. 75). Dr. Kinard’s report went on to state
that “she seemed content to remain in the hospital for long periods of time; in fact this admission
was over 30 days.” (Supp R. p. 75) Based on his review of the Appellant s medical records -
surrounding her hospltahzatlon and the deposition testimony of Dr. Boyd ‘the Hearing
Commissioner preperly found thet this period of treattnent was not related to the Appellant’s

~ work-related accident and Respondents should be not responsible (Supp. R. p. 71), and the

Circuit Court correctly affirmed the Decision of the Full Commission. (R. pp. 9-10).



"III. THE CIRCUIT COURT CORRECTLY ADOPTED THE 'ORDER OF THE
COMMISSION DENYING APPELLANT’S CHANGE OF CONDITION ON THE
BASIS THAT IT WAS BARRED BY THE ONE (1) YEAR STATUTE OF
LIMITATIONS.

The Circuit Couﬁ properly affirmed the Full Commi%éipn_’s denial of Appellant"s change
of conditiori.claim based on thg grounas .that itvwz;s not timely filed. (R. };p. 8—9). ~Sou“[h Carolina
Code Ann. §7 42-17-90(A) states that the Cmﬁmission may review an award and on that'review
- may make an award ending, diminishing, .or increasing the compensation p'reviou‘sly awarded, on

proof by f)reponderance of the evidence that there has been a change of COhditibh caused by the

' Qriginal ipjufy, after the last payment of compensétion. Thé Statute goes on to limit this review, :
‘ sta'ting‘that the review does not affect fhe award Qith regards to any monies paid and the review -
must not bézlmade after twelve mqnths from the date of the last pay;ﬁént of compehsation‘. §‘;12_
17-90(A). |

| : Appeilant argues :that the Commissior‘l. erred in denying rthg Appéllant"s change 'of -
'condiéon petition Begauée not more than one yeaf had | elapsed foilowing the payment. of
' cdrﬁpensation as deﬁneci by the statute. The Work,er‘s Compensation Act defines compensation
as “the ’rrioney allowance payable to an emplbyee or his debendants as provided fori in this Title
and includes'-funeral benefits provided in this Title.” §42-1-100. Absent from th_is'dé:ﬁnition is
any mention of medical benefits provided toa cl-aiman.t.

In this case, Appellant argues that the term “compensation” includes both compensatory

benefits and medical benefits in accordancé with Gattis v. Murrles Inlet VEW #10420, 353 S.C.

100, 576 S.E.2d 191 (Ct App. 2003). In Gattis, the Appellant argued that the previously
awarded “compensation” the Commission has authority to end, diminish, or increase was limited

to a compensatory award and Commission did not have the authority to order payment of



medical bills. The Court of Appeals disagreed and ordered that the term “compensation” was not
limited to a compensatory award and did not preclude the Commission from awarding benefits to
a claimant under §47-17-90. Id. at 111.

The immediate casve involves a different situation. In this case, the issue is whether the
receipt of medical tre.atm-ent constitutes “compensation”-as used in §42-1 7_—90(A) to start the one-
year clock from the date of last payment of compensation. Appellént argﬁes the one-year period
should be allowed to sta‘rg from the last date'in which any medical treatment was received. In
this case, the Commission orderea the Defendants to contiﬁue to provide causally related

medicals for psychological problems as long as medically necessary under Dodge v: Bruccoli

Clark Laym‘an, Inc. 514'S.E.2d.593 (S.C. 1999). (Supp. R. p. 72). To allow a claimant to file for
change of condition one year froﬁq the date of the last medical treatment rgceived would
eliminate the one yea'rvrestric,tion set forth in § 42-17-90(A) for all cases in which futur¢ medical
treatmeﬁt has been ordered by .the Commission or agreed to by the parties. fherefore, in all
cases involving an award of future medical treatment, there would be no end to thé period of

time in which the claimant could file for change of condition, thereby eviscerating the intent of

§42-17-90.

Appellant also cités the Allen v. Vincent Outdoor Advertising case iﬂ support of the
argument that a liberal coﬁstrﬁction of the one-year time limitation in the change of conditiAon
statute is required. 36 S.C. 22, 112 S.E.2d 722 (S.C. 1962). Th‘e Allen case is distinguishable
from the current case. In the Allen case, the Court rejected the Appellant’s argument that a
literal and strict reading of the one year limitation was directed to th_e Commission, and not the
claimant, and therefore the application for a change of condition must be heard within one year,

as opposed to réquested by a claimant. Id. at 725. This was clearly not the intent of the one-year



limitation for filing a change of condition claim, and therefore the Court allowed for a more
liberal construction of the statute. In the instant case, Appellant’s petition for a change of
condition was not made within one year from the date of last compensation, so the Allen case
-~ does not apply.

As such, the Circuit Court properly affirmed the Commission’s Order that Appellant’s
petition for a change of condition was properly denied on the basis that it was barred by the 0né
year statue of limitations. (R. pp. 8-9).

IV. THE CIRCUIT COURT CORRECTLY ADOPTED THE FINDINGS OF THE‘
COMMISSION THAT APPELLANT . FAILED TO ESTABLISH A -
" COMPENSABLE CHANGE OF CONDITION CAUSALLY CONNECTED. TO
THE ADMITTED CLAIM.
Appellant argues that her work-related psychological condition most probably severely

worsened at or shortfy preceding her hospitalizations extending erm Februafy '28, 2006 until

May 16, 2006, based on a letter from Dr. Stephanie Boyd. (Supp. R. p. 74). After considering the

testimony and the depositions of both Appellant and Dr. Boyd, the Heéring{ C(jmmissioner o

properly found that the Appellant did not sustain a compensable éhange of conditioin casually
related to the admitted cléim. (Sup'p..R. p. 71). The Hearing C;)rhmiss_ioner noted in his Decision
‘and Order that although Dr. Boyd stated in her letter that the Appellant’s conditicl)n worsened
shortly before heAr hosp_italizati'on, Df. Boyd latc;r went oﬁ_to ciarify 1n her depésitiOn -that'the |
Appellant had notfb’een hospitalized for her workers’ compensation claim'. injuries since her April
11, 2006 discharge. (R. p. 49, lines 5-18 — Supp. R. p. 67). 'AT}-le Hearing Commissioner’s Order
further notes that Dr. Boyd went on to describe several unrelated issues that :affected the

" Claimant’s condition, and Dr. Boyd was not able separate the Cléi'mant’vs‘treat»ment for work-

related injuries and non-work-related injuries. (Supp. R. p. 71). In Nawa v. Wackenhut

10



Corporation, the South Carolina Court of Appeals held that, “Sbuth Carolina requires employee’s
job to be more than one factor, to any extent, in the injury or death.” 341 S.E.2d 800, 288 S.C.
250 (S.C. App. 1986). For thesg féasons, the Circuit Court correctly affirmed the Commission’s
decision that the Claimant did not sustain a change of condition causally related to her‘ original
injury. ‘(R. p. 10).
| 'CONCLUSION
Based on the arguments set forth above, Respondent’s respectfully request that the July

" 24,2012 Order of the Circuit Court be affirmed in full.

: Réspectfully Submitted,

7 Lt N
J. Gyf)riel Coggﬁola\/
Shannon T. Poteat
Willson, Jones, Carter & Baxley
4500 Fort Jackson Blvd..
Columbia, SC 29209
(803) 782-2520
Attorneys for the Respondents

March 8, 2013
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WILLSON JONES CARTER & BAXLEY, P.A.

ATTORNEYS AT LAW

GREENVILLE CHARLESTON COLUMBIA CHARLOTTE RALEIGH ATLANTA

Jokn Gabriel Coggiola

Direct (803) 227-2889 4500 Fort Jackson Boulevard
‘Fax (803) 782-2527 ' Columbia, SC 29209
jgcoggiola@wjlaw.net ' ’ www.wjcblaw.net

February 6, 2013

S

. The Honorable J enny'Abbott Kifchings
The South Carolina Court of Appeals

E P.O.Box 11629
. Columbia, SC 29211

Re: Carmen Morcran Vs. South Carolina Bank and Trust
' WCC File No.: 0214040 DOI: 8/8/2002
- Carrier: Cincinnati Insurance Company - Claim No.: WC8985 142
WIC&B File No.: 0750.00009

Dear Ms. Kitchings:

Pursuant to SCARC, Rule 208(7), please find enclosed for filing a Supplemental Citation
that has come to the attention of Respondents after the filing Respondent’s Initial Brief.

Respondent’s cite the holding in Rhame v. Charleston County School District, 399-S.C.
477; 732 S.E2d 202 (S.C. App. 2012), in support of the arguments set forth in Respondent’s
Initial Brief, Argument [, pages 4-7. In Rhame, the South Carolina Court of Appeals held that
both motions to reconsider and petitions for rehearing are not applicable in matters before the
Appellate Panel of the Workers’ Compensation Commission, and therefore the petition for
rehearing did not toll the time to appeal the Full Commission’s Order. Id. at 483.

By copy of this letter I am also prov1d1ng copy of the Supplemental Citation to counsel
‘for the Appellant.

With kindest regards,

WILLSON JONES CARTER & BAXLEY, P.A.

e

John Gabriel Coggiola
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JGClige
Enclosure(s)

cc-ﬁs. Alexis Chambers

verett Hope Garner, Esquire
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- John Gabriel Coggiola \
Shannon T. Poteat’
Willson Jones Carter & Baxley, P.A.
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(803) 227-2889
~ Attorneys for Respondents
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- Columbia, South Carolina
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