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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
J

Edward P. Trimmier, D.M.D., ) Docket No. 11-ALJ-11-0453-AP
)
Appellant, )
)
vs. )
- ) ORDER DENYING MOTION FOR
South Carolina Department of Labor, ) REHEARING
Licensing and Regulation, State Board of )
Dentistry, )
)
Respondent. )
)

The captioned docket is before this Court in its appellate capacity.

The Court has issued a final decision afﬁrmihg the decision initially appealed from and
Appellant has filed a Motion for Reconsideration and to Alter or Amend Judgment.

The proper motion would have been for Rehearing under SCALC Rule 40, under which |
rehearings are discretionary with the Court.

Considering the Motion as one for Rehearing, and after reviewing the record, the Court

finds that Appellant’s Motion for Reconsideration (Rehearing) and to Alter or Amend Judgment
should be and hereby is DENIED. ‘

May 15, 2011 ‘ JohnD. McLeod, Judge )
Columbia,; SC S.C. Administrative Law Court
CERTIFICATE OF SERVICE

I, Anthony R. Goldman, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s). /
/&/4414 M W.&M

May 15, 2011 Anthony R. ldman
Columbia, SC Judicial Law Clerk ' -
S LED
pay 512012

+rer ot LAW COURT



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Edward P. Trimmier, D.M.D,, ) Docket No. 11-ALJ-11-0453-AP
)
Appellant, ) )
)
VS. )
) ORDER
South Carolina Department of Labor, )
Licensing and Regulation, State Board of )
Dentistry, )
: )
Respondent. )
)
STATEMENT OF THE CASE

Edward P. Trimmier, D.M.D., (Appellant) appeals the Order of the South Carolina Board
of Dentistry (The Board) dated July 28, 2011 regarding Appellant's application for reinstatement
“of his South Carolina license to practice dentistry. The Board granted the Appellant’s motion to
have his license reinstatéd subject to the condition that he shall provide written evidence to the
Board which is satisfactory, in the Board’s discretion, that shows his Georgia license either was
in good standing at the time of his voluntary surrender and/or that there were no disciplinary
impediments, pending or otherwise, against his license at that time.
Appellant is or has been licensed in three states at various times, Georgia, New York and
South Carolina. He has been the subject of disciplinary action in all three based upon his
misdemeanor conviction for filing false claims with the South Carolina Medicaid program.
Appellant entered into a disciéiinary Consent Agreement with the State of New York and
provided evidence which was accepted by the S.C. Dental Boardv indicating he was on
unsupervised probation as of June 21, 2010 until February 12, 2011. Outstanding matters
regarding Appellant’s license status or disciplinary history in New York are not at issue in this
appeal.
| The South Carolina Dental Board disciplined Appellant by way of a disciplinary Consent
Agreement dated December 7, 2002 in which he admitted to his criminal conviction for filing the

aforementioned false Medicaid claims, that he had placed a misleading advertisement and that he
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had failed to properly assign his auxiliary personnel. Appellant was sanctioned and received a
license suspension of six (6) years which was stayed to probation provided that he paid a civil

penalty of $25,000.00 and complete at his own expense eight (8) hours of Ethics training and

education approved by the Board.
The Georgia Dental Board revoked Dr. Trimmier’s dental license because of the federal

conviction and disciplinary action in South Carolina. Following Appellant’s appeal of the
Georgia Order of Revocation, the Georgia Dental Board placed Appellant on indefinite
suspension by Order dated October 9th, 2009. The terms of this Order permitted Appellant to
petition the Georgia Board to end the suspension after two years; on or about October 9, 2011.
On April 14, 2010, prior to the end of Appellant’s suspension in Georgia, Appellant voluntarily
surrendered his Georgia dental license and applied for reinstatement of his lapsed_South Carolina
dental license by application dated April 6. 2010. | '

It is evident from this record that Appellant opted not to petition the Georgia board to lift
his license suspension and that he did not provide the South Carolina board a statement from the
Georgia board concerning his status. (R. 150)

Further, at the time he applied for reinstatement of his South Carolina dental license,
‘Appellant’s license had been lapsed since March 1, 2003. Appellant appeared before the Board
on July 15, 2011 in support of the application. At the application hearing before the Board,
following deliberation, and by unanimous vote, the Board approved the application for licensure
with the above-stated condition and notified Appellant of its decision by Order dated July 28,
2011. The decision was based upon the determination by the Board while the Appellant had
provided documentation from the New York Office of Professional Diécipline indicating that his
New York license was in good standing; Appellant did not provide similar documentation
concerning his Georgia dental license. '

STANDARD OF REVIEW

In an appeal from an administrative agency, this Court is governed by the Administrative

Procedures Act. S.C. Code Ann. 1-23-380(B) (1976, as amended). According to this statute, the

decision of the Accounting Board should not be disturbed unless found to be clearly erroneous in

view of the reliable, probative and substantial evidence or found to be arbitrary and capricious.

South Carolina Code Ann. § 1-23-380(A) (6) (¢) & (f) (1976, as-amended). An Appellate Court
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must not substitute its judgment for that of the [Board] as to the weight of the evidence on
questions of fact in the absence of either of the above-described situations. A reviewing court
may not overturn an agency’s decision unless it finds the decision is “clearly erroneous” in view
of reliable, probative, and substantial evidence on the whole record.” S.C. Code Ann. § 1-23-
380(g) (5) (2002). Substantial evidence is “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. “Midlands Utility, Inc. v. S.C. Department of Health
and Environmental Control, 298 S.C. 66, 69, 378 S.E.2d 256, 258. Applying this standard of

review, an appellate court may not substitute its judgment for that of the agency concerning the

weight that could be afforded the evidence. See e.g., Toussaint v. State Board of Medical
Examiners, 303 S.C. 316, 400 S.E.2d 488 (1991). The decision of an administrative agency can

be reversed only if the administrative ﬁndings'are clearly erroneous in view of the substantial

evidence on the whole record. Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981).

DISCUSSION
The governing statute, S.C. Code Ann. § 40-15-170 (2011), provides in pertinent part that

re-licensure of a dentist in this state after an absence of over six years is at the discretion of the

Board. Section 40-15-170 states the following:

If an individual's license to practice dentistry or dental hygiene is revoked
by another state for cause this shall, in the discretion of the board,
‘constitute grounds for revocation of his South Carolina license. The
license of a dentist or dental hygienist who does not either reside or
practice in South Carolina for a period of six successive years is
considered inactive. The time spent in active service by any person in the
armed forces or public health service of the United States or with the
Veterans' Administration is not construed as absence from or failure to
practice in the State. Relicensing after an absence of over six years may be
made at the discretion of the board upon proof of high professional fitness

and moral character.

S.C. Code Ann. § 40-15-170 (2011).
Appellant is properly subject to the requirements of Section 40-15-170 for purposes of

licensure. He was first licensed in .South Carolina in 1999, was disciplined by Consent
Agreement in 2002, and allowed his license to lapse on March 1, 2003. The record in this case
/ indicates that Appellant maintained a Georgia address from-March 2003 to May 2010 (R. 56).
Further, he was employed in Georgia from March 2003 to March 2007 and from March 2007 to
October 2009 in Marietta and Atlanta Georgia respectively.
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S.C. Code Ann. §§ 40-1-70 and 130 (2011) of Title 40, Chapter 1 of the S.C. Code of Laws

provide additional authority in support of the Board’s decision in this case.

e

S.C. Code 40-1-70. Powers and duties of boards,

The powers and duties of regulatory boards include, but are not limited

fo:

(1) determining the eligibility of applicants for examination and licensure;

(2) examining applicants for lzcens ure including, but not limited to:

(a) prescribing the subjects, character, and manner of licensing

examinations;

(b) preparing, administering, and grading the examination or assisting in

the selection of a contractor for the preparation, administration, or

grading of the examination,

(3) establishing criteria for issuing, renewing, and reactivating the

authorizations to practice of qualified applicants, including the issuance

of active or permanent, temporary, limited, and inactive licenses, or other

categories as may be created;

(4) adopting a code of professional ethics appropriate to the professzon or
! occupation which it licenses or regulates,

(3} evaluating and approving continuing education course hours and

programs;

(6) conducting hearings on alleged Vzolatzons of this article and

regulations promulgated under this article;

(7) resolving consumer complaints, where appropriate and possible;

(8) disciplining persons licensed under this article in a manner provided

for in this article;

(9) promulgating regulations which have been submitted to the director, at

least thirty days in advance of filing with Legislative Council as required

by Section 1-23-30. (emphasis added)

S.C. Code 40-1-130. Board's authority to sanction.

A board may deny an authorization to practice to an applicant who has
committed an act that would be grounds for disciplinary action under this
article or the licensing act of the respective board. A board must deny
authorization to practice fo an applicant who has failed to demonstrate -
the qualifications or standards for licensure contained in the respective
board's licensing act. The applicant shall demonstrate to the satisfaction
of the board that the applicant meets all the requirements for the issuance
of a license. A
S. C. Code Ann. § 40-15-140 (2011) is also instfuctive as to the S.C. Board of Dentistry
decision in this case as it relates to the-Board’s discretion here. Section 40-15-140 provides, as
shown below, that an applicant who holds a license or certificate from any jurisdiction shall



certify that he has not violated any of the ;/)rovisions of the Dental Practice Act governing his

prior license or practice or operation.

It is the duty of the Board to examine (or cause to be examined) all
qualified applicants for a license to practice dentistry or dental hygiene or
who desire to be registered as dental technicians in this State. No
examination is required to be registered as an orthodontic technician.
Prior to admittance to the examination or the registration of an
orthodontic technician, each applicant shall produce evidence satisfactory
to the Board that he possesses good moral character. If the Board refuses
an applicant admission to the examination or registration as an
orthodontic technician because of unsuitable moral character the Board
shall notify the applicant in writing and set forth in detail the reason
supporting the Board's decision. An applicant who holds a license or
certificate from any jurisdiction shall certify that he has not violated any
of the provisions of the Dental Practice Act governing his prior license or

practice or operation.

S. C. Code Ann. § 40-15-140 (2011).

Appellant contends that despite the foregoing sections of state law, that the surrender of
his Georgia license might preclude the South Carolina Board from asking anything further from
him with regard to his Georgia license status, because of the surrender. Appellant further argues
that the Board ordér is tantamount to a requirement that he apply for and. be granted another
Georgia license prior to further consideration by the South Carolina board. The July 28, 2011
Order imposes no such requirement. It further does not preclude consideration of Appellant’s
license status in Georgia prior to the surrender nor does the Appellant’s voluntary surrender

deprive the Board of jurisdiction.
The South Carolina Court of Appeals held in SCDOR v. Club Rio, 392 S.C. 636,709

S.E.2d 690 (2011) that a surrender of an alcoholic beverage license does not deprive the
licensing authority of jurisdiction.. In Club Rio, the club’s surrender of its rights under the
[alcoholic beverage] license did not deprive the tribunal of jurisdiction to consider the DOR
revocation proceedings. Although the Dental Board is not engaged in a fevocation or other
disciplinary proceeding here, Club Rio is instructive because of Appellant’s argument here that
his voluntary surrender means that he does not have a Georgia dental license and that therefore -
licensure in South Carolina should proceed without reference to his Georgia license status.

Similar rationale and public protection concerns led the ‘Club Rio court to conclude that this
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argument, if accepted, would have permitted the club owner to avoid being banned from
receiving a new beer and wine permit in the future.

Other jurisdictions have similarly rejected the argument that voluntary relinquishment of
a license deprives the Board of disciplinary jurisdiction. See, e.g., Cross v. Colo. State Bd. of

Dental Exam’rs, 552 P.2d 38 (Colo. App. 1976); Gilpin v. Bd. of Nursing, 837 P.2d 1342 (Mont.

1992), overruled on other grounds Erickson v. State ex. rel. Bd. of Med. Exam’rs, 938 P.2d 625
(Mont. 1997); Gares v. N.M. Bd. of Psychologist Exam’rs, 798 P.2d 190 (N.M. 1990); Gaddy v.
Okla. State Bd. of Osteopathy, 554 P.2d 1375 (Okl. 1976); Delozier v. State, 631 A.2d 228 (Vt.
1993). '

IT IS HEREBY ORDERED accordingly for all of the foregoing reasons, the Board’s

decision to reinstate Appellant’s license subject to the condition that he shall provide written

evidence to the Board which is satisfactory, in the Board’s discretion, that shows his Georgia
license either was in good standing at the time of his \}oluntary surrender and/or that there were

no disciplinary impediments, pending or otherwise, against his license at that time is

AFFIRMED.
March 22, 2011 \;dhn D. McLeod Judge
Columbia, SC ~ S.C. Administrative Law Court ‘

CERTIFICATE OF SERVICE

I, Anthony R. Goldman, hereby certify that I have this date served this Order upon all parties to
this cause by depositing a copy hereof, in the United States mail, postage paid, in the Interagency

Mail Service, or by electronic mail to the address provided by the party(ies) and/or their

attorney(s). /
~, / M /é’ &éﬁ

March 22, 2011 Anthony R. Gojdman

Columbia, SC Judicial Law Clerk



SOUTH CARCLINA DEPARTMENT OF LABOR, LICENSING, AND REGULATION
BEFORE THE STATE BOARD OF DENTISTRY

In the Matter of:
-Edward P. Trimmier, DMD,
License No. 3600, . ORDER ON THE APPLICANT’S MOTION
' o FOR REINSTATEMENT
Applicant  (Publio)

This matter came before the Board of Dentistry (the Board) for hearing on July 15, 2011,as a
result of the Applicant’s Motion to have his license reinstated. A quorum of Board members was present.
The hearing was held pursuant to appropriate provisions of the S.C. Administrative Procedures Act (the
APA), 8.C. Code Ann. §1-23-10, ef seq. (1976, as amended) The Applicant appeared and was
represented by Paul deHolczer, Esquire.

In a December 7, 2002, Consent Agreement, the Applicant admitted various violations of the
practice act, and, further, that the facts presented grounds constituting misconduct as alleged. In the
Consent Agreement, he waived formal hearing procedures, requesting the matter be addressed pursuant to
S.C. Code Ann. § 1-23-320(f) in lieu of, among other things, a hearing into the matter. After reviewing
the Consent Agreement, the Board, among other things, imposed a fine of Twenty-five Thousand Dollars
{$25,000.00); required the Applicant to complete a pre-approved ethics course; suspended his license for
six (6) years, immediately stayed; and placed his license in a probationary status for six (6) years.

On or about April 6, 2010, the Applicant asked that his license be reinstated because of his
compliance with and completion of the Consent Agreement’s requirements, and his desire to retum to
practice in South Carolina. A July 29, 2010, Order provided the Applicant may be issued a license to
practice dentistry subject to providing evidence satisfying the Board “that his license and/or certificates
- from Georgia, New York, and any other states of licensure are in good standing, whether active or
inactive.” The Applicant veluntarily surrendered his Georgia license on April 9, 2010.

The Applicant provided documentation from the Senior Investigator of the State Education
Department/The University of the State of New York, Office of Professional Discipline, indicating his
license appears to be in good standing. The Applicant did not provide similar documentation conceming

. his former Georgia license. ;

NOW, THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that: the
Applicant’s motion to have his license reinstated is granted, subject to the following condition:

The Applicant shall provide written evidence to the Board which is saﬁsféctory, in
the Board’s discretion, that shows his Georgia license either was in good standing

e VAT A A e s



at the time of his voluntary surrender and/or that there were no disciplinary or
other impediments, pending or otherwise, against his license at that time.

AND IT IS SO ORDERED.

STATE BOARD OF DENTISTRY

. /m«;@«g@z@

Thomas M. Dixon, DMD
President of the Board

O/,///UZK ,2011
e



SOUTH CAROLINA DEPARTMENT OF LABOR, LICENSING AND REGULATION
BEFORE THE STATE BOARD OF DENTISTRY

In the Matter of:

Edward P. Trimmier, D.M.D. ‘ORDER

Applicant

WHEREAS, Applicant has applied for license reinstatement to practice dentistry in this
state by.application dated April 6, 2010. Upon review of the application, questions arose
coﬁccming Applicant’s qualifications and fitness to practice. At its meeting on July 16, 2010,
Applicant appeared with counsel, James H. Ritchié, Esq. in support of the application. Evidence
' and testimony established that Applicant was initially licensed in S.C. in 1999 is or has been
licensed in Georgia and New York as well. On or about December 7, 2002, Applicant was
disciplined by the S.C. Board of Dentistry based upon his state conviction in Georgetown County
for five (5) misdemeanor counts of filing false claims with the S.C. Medicaid program, placing a
misleading advertisement and failure to properly assign his auxiliary personnel. The S.C.
disciplinary Consent Agreement suspended his license for six (6) years and stayed the
suspension pending payment of a 325,000.00 fine and completion of a Board-approved cowrse in
ethics. On or about October 31, 2003, Applicant’s S.C. license lapsed. Applicant was licensed
. in Georgia in 2001. He was disciplined in that state based on the S.C. Board action and for
submitting two (2) false answers on a 2003 Georgia Anesthesia/Deep Sedation permit
application because he falsely answered ‘NO’ to two (2) questions on that application concerning
criminal convictions and discipline by another board. The Georgia Board issued a sanction
similar to the S.C. sanction, the terms of which made Applicant eligible to reapply to terminate
his Georgia probation on or about July 2009. Evidence and testimony at the hearing further

established that Applicant is on probation [unsupervised] in the State of New York and that a .

subsequent Georgia action revoked Applicant’s license. Applicant appealed the action of the
Georgia Board and was ultimately placed on indefinite suspension upon remand to the Georgia
board. Prior to the S.C. reinstatement appearance, Applicant voluntarily surrendered his Georgia
license while said license was suspended. -

Page 1 of 2
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- WHEREAS, Applicant has further advised the Board of a willingness to submit to any
other conditions as the Board may desire, from time to time, to assure it of Applicant’s continued
fitness and qualification. The Board finds that Applicant’s S.C. license has been inactive
(lapsed) for more than six (6) years. In these instances, the Board must require that Applicant
comply with the Board authorized reentry process which includes, inter alia, provision of a
statement from all states of licensure or certification that the license or certificate is in good
standing, whether active or inactive. '

THEREFORE, IT IS ORDERED THAT: _
Applicant may be issued a license to practice dentistry ‘in this state subject to the
following terms and conditions:
1. Applicant must provide documentary evidence satisfactory to the Board that
‘his license and/or certificates from Georgia, New York and any other states of
licensure are in good standing, whether active or inactive.

AND IT IS SO ORDERED.
STATE BOARD OF DENTISTRY
Qwéq 29 200 BY: \M %MS‘
J  Bae FELICIA L. GOINS, D.M.D. f
President of the Board

CERTIFICATE OF SERVICE 8Y MAIL
This is to cerity that the undersigned has this dats sarved
this . 2 In the above antitled action upon all
parties to this causa oy deposiling a copy haredt, in the United
’ addsms mer::;])l.mepostaga pald, or in. the Intsragency Mail Senvice
aresse party .ﬁas) or their attomay (s), to the folowing
This 20 day of 204
- [y ' ) Y

Printed neme, title & signatura

Page 2 of 2
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BEFORE THE GEORGIA BOARD OF DENTISTRY SFP ¢ 2 -

STATE OF GEORGIA
IN THE MATTER OF: ) -
: )
EDWARD PERRY TRIMMIER, D.M.D., ) DOCKET NO. _{ 5 0¢essiona st0ERSING BOARDS
License No., DN012482 ) , .
| ) )
Respondent. ) SEP 2 2 2003
: . DOCKET Nuwcir
PUBLIC CONSENT ORDER 2003- 0935

By agreement of the Georgia Board of Dentistry and Edward Perry Trithmier, D.M.D.,
Respondent, the following dispositibn of this matter is entered pursuant to the provisions of the
Administrative Procedure Act, O.C.G.A. § 50-13-13(a)(4).

FINDINGS OF FACT

1.
Respondent is licensed to practice dentistry in the State of Georgia and was issued the

license on December 28, 2001.
2.
Or May 23, 2002, Respondent pled guilty in Georgetown County, South Carolina in the

case of State of South Carolina v. Edward P. Trimmier, Case No. 02-GS-22-407 to five (5)

counts of Filing False Claims with the South Carolina Medicaid Program in violation of Section

43-7-60(B)(1), S.C. Code of Laws, 1976, as amended. According to the indictment, the claims

filed were materially false in that the services for which the claims had been filed had not been
provided or rendered as claimed. Respondent was sentenced to three (3) years confinement,
suspended upcr the payment of $5,000.00 plus costs and assessments (a total of $10,403.00

remitted by Respondent) and the service of five (5) years probation.



3.
The Board has received information that on or about December 7, 2002, Respondent signed
a Consent Order for disciplinary action with the South Carolina Board of Dentistry wherein he

r

zfldmi_tted that:

(a) Respondent filed at least five (5) false claims for reimbursement and plead guilty
to all five (5) counts of filing a false claim;

(b) Respondent assigned, allowed, employed or permitted a dentél assistant, whq did
not possess the requisite training, nor certification, to complete x-rays, and to turn or control the
nozzle (valve) during a nitrous oxide sedation procedure. Additionally the said dental assisfant
further provided oral prophylaxis; and

(c) ‘During the period of January 2000, Respondent implied a specialty in pédiatric
dentistry whereby an advertisement published by, or caused to be published by the Respondent

-was contained within a category \asserting “Dentist- Pediatric Dentist (Child & Adolescents)”’.
Respondent dqes not possess a specialty license in pediatric dentistry and thus the advertisement

was misleading.

4.

The said South Carolina Consent Order ordered that Respondent’s license to practice
dentistry in South Carolina is suspended for six (6) years however, that said suspension is stayéd
and the Iicénse s in a probationary status for six (6) years during which Respondent is to pay a
fine of $25,000.00 due 6n December 7, 2002. Additionally, Respondent is to complete a pre-

approved course in ethics consisting of at least eight (8) hours.

13



5. N
On March 21, 2003, Respondent submitted an application to the Board for a General
Anesthesia/Deep Sedation permit. On that application, Respondent falsely answered “No” to the
following two (2) questions:

(a) “Haye you ever been arreéted, convicted, sentenced, pled guilty or given first
offender status for any felony, misdemeanor or any offense other than a minor traffic violation?
DWI or DUI are not minor traffic violations;” and |

(b) ;‘Has any disciplinary action been take;n against you by any state board, or any
regulatory board?” |

6. ..
Without knowledgé of the information set forth in the foregoing paragraphs, the Board

issued the Respondent a provisional general anesthesia permit on March 25, 2003 for a period

\
B 7

of six (6) months.
7.
On or about June 20, 2003, the Board Votéd to summarily suspend Respondent’s license.

8.

The Respondent waives any further findings of fact with respect to this matter.

CONCLUSIONS OF LAW ’

<

The Respondent's conduct constitutes sufficient grounds for the imposition of sanctions
upon his license to practice dentistry in the State of Georgia under O.C.G.A. Ch. 11, T. 43, as
amended. The Respondent hereby waives any further conclusions of law with respect to the

above-styled matter.

4



ORDER
The Georgia Board of Dentistry, having considered the particular facts and
circumstances of this case, including the Respondent's own willingness to undertake the
corrective measures outlined herein, hereby orders, and the Respondent hereby agrees that this
matter shall be disposed of as follows:
L.

Beginning upon the docketing of this Consent Order, Respondent’s license to practice
dentistry in the State of Georgia shall remain suspended for a period of six (6) years. Pursuant to
0.C.G.A. § 43-1 1-47(é), all but the first ninety (90) days (following the docketing of this
Consent Order) of said suspeﬁéion is hereby stayed pending satisfactofy completion of the
probationary period imposed in paragraph 2, below. Should any of the terms and conditions of
the probationary period or this Consent Order be violated by Respondent, said stay shall
immediately be vacated on the date the Board is notified of such violation(s) without the
requirement of any further action by the Board. During the first ninety (90) day after the
effective date of this Consent Order (the period of actual suspension), the Respondent shall not
engage in the practice of dentistry. If the Respondent shall so engage, his license to practice
dentistry shall be subject to revocation, upon substantiation thereof. This prohibition shall
include all of the acts and services defined in O.C.G.A. § 43-11-17(a) as constituting the
practice of dentistry, as well as the following:

(a) Chairside assi§tance to another dentist in the dental treatment of any patient;

(b)  Appearance before dental patients in a laboratory coat, clinic smock, or other

garment that is customarily wormn by dentists treating patients;

IS



| (c) Consultation with another dentist concerning the treatment of Respondent’s
patients in the presence of, or within the hearing of, any patient; provided, however, that the
Respondent may discuss with a subsequent treating dentist, out of the presence or hearing of
any patignt, the Respondent’s prior diagnosis or pre-existing treatment plan and the proposed
plan of treatment by said subsequent treating dentist. The Respondent sha;ll not personally
convey the fact or substance of such a commﬁnication to a patient or patients. The Respondent
shall not indirectly convey to a patient through another treating dentist a diagnosis, treatment
plan, or other professional determination; and \

(d)  Personal accept:;nce of payment for dental services dfrectly from a patient in the
recept{on area of the Respondent’s dentaliofﬁce.

The terms of this paragraph shall not be interpreted to preclude Respondent from acting
as a dental office manager or administrator, which work may include, but not be iimited to,
preparing and distributing payroll; accounting; the ordering of supplies and attending to other
general office needs; answering the telephone and scheduling appointments; and those other
duties traditionally performed by an office manager or administrator. Under ﬁo, circumstances
shall the duties of an office manager or administrator be construed to include any of the actions
listed in paragraph 1(a) through 1(d) or any act or service that would constitute the practice of
dentistry as defined in O.C.G.A. § 43-11-17.

| 2.
Starting the ninety-first (91*) day from the date of docketing of this Order the
Respondent's license shall be under a period of stayed suspension and shall be placed on

probation for a period of six (6) years until discharged in accordance with paragraph 2(h) of

this Consent Order, with the following terms and conditions of probation:
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| (a The Responder;t shall peﬁnit the randor;x inspection of his

.oAfﬁ(':é records, including but not limited to billing; insurance, and treatment records by a
representative of the Georgia Board of Dentistry at any reasonable time designated by the
Georgia Board of Dentistry or its representative. The Respondent sha]l have the right to be
present during such inspection of records and Respondent shall have the right to have his
attorney present at the time of the inspection, and the rights of privacy and conﬁdentiality of
patients éhall be maintained. The Respondent shall also make himself available, upon

* reasonable notice, for personal interviews with the Investigative Committee of the Board.

. (b)  Upon the docketing of thi's'Order, the Board and the Respondent shall set up a
time for inspection and evaluation of Respondent’s facilities and equipment. After such
inspection and evaluation and if a general anesthesia permit is subsequently issued to the
Respondent by the Board, Respondent shall permit the inspection pf his office and equipment
by a representative of the Georgia Board of Dentistry at any reasonable time designated by thé
Georgia Board of Dentistry or its representative for purposes of assuring that Respondent is
meeting all of the requirements for the issuance of a general anesthesia permit. Additionally,
the Respozlldent shall also make himself available, upon feasonable notice, for personal
interviews with a designated anrd approved on-site evaluator.

(c) Inthe event the Respondent'should leave Georgia to reside or practice outside of
Georgia for periods longer than ‘thirty (30) consecutive days, the Respondent shall notify the
Board in Wﬁting of the dates of departure and return. Periods of residency or practice outside
of Georgia will not apply to the reduction of the Respondent's probationary period unless
authorized by the Board. The Respondent shall advise the Board of any change in his residence

and/or office address.
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| (d)  Ifthe Respondent shall fail to abide by all State and Federal laws relating to drugs
and regulating the practice of dentistry, the Rules and Regulations of the Georgia Board of
Dentistry, or the terms of this Consent Order and probation, the Respondent’s license shall be
subj eqt to revocation, upon substantiation thereof, and shall not be subject to restoration.
Summary suspension of the Respondent's license, pending any such proceeding, may be
ordered pursuant to the provisions bf the Georgia Administrative Procedure Act, O.C.G.A. §
50-13-18(c)(1), or any other statute authorizing such emergency action.

| (e) =~ Within two (2) years of the effective date of this Consent Order,
Respondent shall complete sixteen (16) hours of course work in professional ethics to be
- pre-approved by the Board. Within thirty (30) days of completi;)n of said course wbrk,
Respondent shall provide the Board with proof of successful completion. These hours of course
work shall be in éddition to any continuing education requirements mandated by lav;/ pursﬁant
to O.C.G.A. § 43-11-46.1(a).
63) Within two (2) years of the effecti&e date of this Coﬁsent Order, Respondent
shall complete twelve (12) hours of course work to be taken in the area of risk management.
At leas‘t six (6) of the twelve (12) hours shall be taken in the first year. Said cour;ework is to be
pre-approved by the Board. Withih thirty (30) days of ;:ompletion of said course work,
Respondent shall provide the Board with proof of successful completion. These hours of course
work shall be in addition to any continuing education requirements mandated Hy law pursuant
to 0.C.G.A. § 43-11-46.1(a). |
(g)  Within three (3) yeérs of the effective date of this Consent Order the Respondent

shall attend and c’omplete the course on Law, Ethics, and Professionalism (L.E.A.P.) offered by

the Medical College of Georgia. Within thirty (30) days after the completicn of the course,
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Appl‘icant shall provide documentation to the.Board indicating his successful completion. This
course shall be in addition to the sixteen (16) hours of ethics required in paragraph 2(e) above
and in addition to any continuing education requirements mandated by law pursuant to
O.C.G.A. § 43-11-46.1(a). |

) Within sixty (60) days from the scheduled date of termination of
probation, the Respondent may petition for termination of probation by certifying under oath
before a notafy public that the -Respondent has complied with all conditions of probation. The
Board shall be authorized to review and evaluate the practice of the Respondent prior to the
lifting the probation. At such time, the Bpard shall be authorized to restore all rights and
priviléges incident to. the license of the Respondent, unless it extends, maintains, or imﬁoseg
such restrictions or conditions as the Board deems appropriate, based upon the information
presented to it pursuant to this Consent Order or otherwise available to the Board. The anrd
shall notify Respondent of its intent to extend, maintain or impose such restrictions or
Coﬁditions beyond the designafed probationary period, ami Reéponde‘nt may respond to such
notification in writing or request an appearance before the Board or its representative as.in a
non-contested case. This Consent Order shall remain in effect pending a final determination by
the Board and notification that'the probati:onary period has terminated.

3

In addition to and in conjunction with any other sanction contained herein, this Consent

Order shall serve as a public reprimand to the Respondent for his conduct. |
4,
In addition to and in conjunction with any other sanction contained herein, the

Respondent shall pay a total fine of $20,000.00, payable in 5 installments by certified check or
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nion;ey order to the Board. The first installment shall be in the amount of $5,000.00 to be paid
within one (1) year of the effective date of this Consent ‘Order. The second fnstallment shall be
" paid in the amouﬁt of $3,000.00 to be paid within two (2) years of the effective date of this
Consent Order. The third installment shall be in the amount of $3,000.00 to be paid within
three (3) years of the ef'fec_tive date of thisA Consent Order.. The fourth installment shall be paid
in the amount of $3,000.00 to be paid within four (4) years of the effective date of this Consent
"Order. The fifth and final installment shall be paid in the amount of $6,000.00 to be paid
within five (5) years of the effective date of this Consent Order. Such fine shall be sent to the
attention of the Ms. Tachunta A. Thomas, Executive Directér‘, (or whoever the Executive
Director is at file time of payment) at the Georgia Board of Dentistry, 237 Coliseum Drive,
Mak:01)1, Georgia 31217-3835. If the Respondent shall fail to pay said fine pursuant to the terms
of this p'argéraph, the Respondent's license shall be subject to revocation, upon substantiation
thereof, and shall not be subject to restoration. |
5.
~ Approval of this Consent Order by the Georgia Board of Dentistry shall in no way be
construed as condoning the Réépondent's alleged conduct, and shall not be construed as a
waiver of any of ﬁhe la\;\/ful rights possessed by the.Board. This Consent Order shall not
become effective until approved by the Georgia Board of Dentistry ;md docketed with the
Division Director of the Professional Licensing Boards. '
6.

Within ten (10) days of any request of the Board, the Respondent shall promptly supply

all information necessary for the reporting of this Consent Order to the National Practitioner

Data Bank - Healthcare Integrity and Protection Data Bank, as required by federal law.



AN

7.
The Respondent, Edward Perry Trimmier, D.M.D., acknowledges that he has read this

Consent Order and understands its contents. The Respondent understands that he has the right
to a hearing in this matter, and Respondent freely, knowingly and voluntarily waives such right
by entering into this Consent Order. The Respondent further understands and agrees that the
Board shall have the authority to review the invéstigative file and all relevant evidence in

~ considering this Consent Order. The Respondent further understands that this Consent Order,
once approved, shall constitute a public record, which may be disseminated as a disciplinary
action of the Board. If this Consent Order is not approved, it shall not constitute an admission
against interest in this proceeding, or prejudice the ability of the Board to adjudicate this

matter. The Respondent consents to the terms and sanctions contained herein.

Accepted this / 'Q"/-‘J—*ﬁay of  Sepre e~ , 2003.

]
GEORGIA BOARD OF DENTISTRY

\MCL Oy ’/wﬂ ﬁ? /W

OGAN NALLEY, IR], BK1D

Pres1dent
ATTEST: %WW

MOLLIE FLEEMAN

(BOARD SEAL)

CONSENTED TO:

EbW/ARD PERRY‘ TRIMMIER DM.D.
Respondent
Swom to and subscribed

beforeme this_/2_ day
of _ b ) , 2003,

,/ A //g/
NOTARY PUBLIC

My commission expires:
Natary Public, Cobb County, Georgla
My Commission Expires March 2, 2003
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SOUTH CAROLINA DEPARTMENT OF LABOR LICENSING AND REGULATION
BEFORE THE SOUTH CAROLINA STATE BOARD OF DENTISTRY

In the Matter of:

EDWARD P. TRIMMIER, D.M.D‘., CONSENT ORDER
License No. 3600

Respondent.

By agreement of the State Board of Dentistry of South Carolina (the Board) and the above-
named Respondent, the following disposition of this matter is entered pursuant to the provisions of
S.C. Code Ann. §1-23-320(f) (Supp. 2001) of the South Carolina Administrative Procedures Act:

. FINDINGS OF FACT

1. Respondent admits that he is licensed to practice dentistry in the State of South
Carolina and was so licensed at all times relevant to the matters asserted in this case.

2. Respondent admits that he filed false claims for reimbursement, placed a misleading
advertisement and failed to properly assign his auxiliary personnel, among other things, as alleged
in the Formal Accusation, dated September 5 , 2002, a copy of which is attached hereto and
incorporated herein as Exhibit 1.

3, Respondent further admits that as a result of the previous admissions herein,
Respondent has violated S.C. Code Ann. §§ 40-15-190(A)(2),(9), (10), (11), (12), and (13) (1976

as amended); 40-15-80; 40-15-130;40-15-220; and 40-15-260; and Regulations No.39-11(1-F); 39- °

11(4-A) and (4-C).
f

4, Respondent watves any further findings of fact with respect to this matter.
CONCLUSIONS OF LAW
1. Respondent admits that the conduct in this matter constitutes sufficient grounds for

disciplinary or corrective action under §§ 40-15-190, supra, and 40-15-200 (Supp. 1976, as
amended). Respondent hereby waives any further conclusions of law with respect to this matter.

2. Respondent has full knowledge that he has the right to a hearing and to be represented
by counsel in this matter, and freely, knowingly, and voluntarily waives such rights by entering into
this Consent Order. Respondent understands and agrees that by entering into this Consent Order he
voluntarily relinquishes any right to judicial review of Board action(s) which may be taken concerning
any related matters. Respondent understands and agrees that this Consent Order will not become
effective unless and until approved by the Board. Respondent understands and agrees that a

Page 1 of 3
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representative of the General Counsel's Office may be present during presentation of this Consent
Order to the Board. Respondent understands and agrees that if this Consent Order is not approved,
it shall not constitute an admission against interest in this proceeding or prejudice the right of the
Board to adjudicate this matter.

THEREFORE, IT IS ORDERED WITH RESPONDENT'S CONSENT THAT:

1. Respondent's license to practice dentistry in this State shall be suspended for a period
of six (6) years from the effective date of this Consent Order; however, the said
suspension is hereby stayed, and Respondent’s license shall continue uninterrupted in
a probationary status for a period of six (6) years, subject to Respondent's compliance
with the following conditions:

a. Respondent shall pay a finé of twenty-five thousand ($25,000.00) dollars. The
said fine shall be due at such time as this Order is submitted to the full Board
for approval. Payment must be in the form of a cashier’s check, money order,

or other good funds. Failure to pay the said fine shall result in the immediate

temporary suspension of the Respondent’s license to practice dentistry in this
State until such amount is paid in full. '

b. Respondent shall, at his own expense, successfully complete a pre-approved
course in ethics, consisting of at least eight (8) hours, within twelve (12)
months of the effective date of this agreement, and provide the Board with
adequate venfication of satisfactory completion of the course. ’

c. Respondent shall appear before the Board, upon reasonable notice, at any
point in the future as required by the Board during the period of probation.

2. Respdndent is represented by counsel and enters into this Consent Order freely and
voluntarily and not under duress, restraint or compulsion.

3. Respondent understands that failure to comply with the letter, intent or spirit of this
Consent Order shall result in the immediate temporary suspension of his license to
practice dentistry in the State of South Carolina pending a hearing into the matter and
until further Order of the Board. In addition, the failure to comply with the letter,
intent or spirit of this Consent Order may resuit in the immediate lifting of any stay
that may be in effect, in accordance with South Carolina Code Ann, §1-23-370 (c)
(1976, as amended).

4. Respondent agrees to comply with all state and federal statutes and reguiations
governing the practice of dentistry.

S. Respondent shall cooperate with the Board, its attorneys, investigators, and other
representatives in the investigation of Respondent’s practice and compliance with the

provisions of this Consent Order. Respondent may be required to furnish the Board
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violation of this Consent Order. N
6. Pursuant to the South Carolina Freedom of Information Act, this Consent Order, with
attachments, is a public document, and this action will be reported to the National
Practitioner Data Bank in accordance with P 1.. 99-660.
7. This Consent Order shall take effect immediately upon receipt by Respondent
or his counsel. . .
AND IT IS SO ORDERED.
R STA@OARD OF DENTISTRY
BY:N_ L W¥e /() /y
Columbia, South Carolina DENNIS W. NEWTON, JR/D.D
. / VICE PRESIDENT
/P 7 / 2V 200 FOR THE PRESIDENT

with additional information as may be deemed necessary by the Board or its
representatives. In addition to such requests, the Board in its discretion may require
Respondent to submit further documentation regarding Respondent’s practice, and
it is Respondent’s responsibility to fully comply with all reasonable requests in a
timely fashion. Failure to reasonably comply with such requests will be deemed a

@WW e 7,05

ARD P. TRIMMIER, D.M.D. Date
Respondent
& ! g )
E. BART DANIEL, ESQ. Dafe
ATTOR F RESPONDENT

12/00/72

Patrick D. Ha.n[kf Date
ATTORNEY for the South Carolina
Department of Labor, Licensing & Regulation
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COPY

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Edward P. Trimmier, D.M.D.,
Appellant,
Vs. |
South Carolina Department of Labor,
Licensing and Regulation, State Board of

Dentistry,

Respondent.

Docket No. 11-ALJ-11-0453-AP

APPELLANT’S
MOTION
FOR |
RECONSIDERATION, TO ALTER OR
AMEND JUDGMENT

COMES NOW the Appellant, by and through his undersigned counsel, to move the

Administrative Law Court to reconsider its order filed 22 March 2012 and to alter or amend its

judgment rendered therein. Appellant was served by email on the date of filing with a copy of the

Order filed 22 March 2012 and Appellant submits this motion within the time period allowed by Rule

3.C, Rules of Procedure for the Administrative Law Court.

Appellant respectfully submits the Administrative Law Court should set aside its order .

affirming the decision of the South Carolina Department of Labor, Licensing and Regulation, State

Board of Dentistry for the reasons set forth more fully in Appellant’s Memorandum in Support of

Appellant’s Motion for Reconsideration, to Alter or Amend Judgment.

Respectfully submitted,

April 2. 2012

CAN_

Paul D. de Holczer (SC Bar #6905)
Moses & Brackett, PC

1333 Main Street, Suite 650
Post Office Box 100261
Columbia, SC 29202-3261
803-461-2317

Attorney for Appellant

FILED

ARR 08 2012
SC ADMIN, LAW COURT
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COPY

STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Edward P. Trimmier, D.M.D., Docket No. 11-ALJ-11-0453-AP )
Appellant, :
APPELLANT’S MEMORANDUM IN
Vvs. ~ SUPPORT OF APPELLANT’S
MOTION
South Carolina Department of Labor, FOR
Licensing and Regulation, State Board of RECONSIDERATION, TO ALTER OR
Dentistry, AMEND JUDGMENT

Respondent.

Appellant Edward P. Trimmier, DMD (hereinafter “Trimmier” or “Appellant”), captioned

above, appeals from the final Order issued by the Administrative Law Court (hereinafter “the Court™)

on 22 March 2012, incorporated herein and made a part hereof my reference. This final Order was

served on Appellant by email on 22 March 2012. In so appealing, Appellant preserves and reargues ’

all issues previously raised and argued.

Appellant’s Motion for Reconsideration, to Alter or Amend Judgment is premised on the

ground that the Court’s Order should be reversed because substantial rights of Appellant have been

prejudiced because the administrative findings, inferences, conclusions, or decisions set forth in the

Final Order of the South Carolina State Board of Dentistry are:

(A)
(B)
©
(D)

In violation of constitutional or statutory provisions;
Made upon unlawful procedure;
Affected by other error of law;

Clearly erroneous in view of the reliable, probative, and substantial evidence on the
Page Lot 15 APR 08 2012
SC ADMIN. LaW COURT A6

whole record; and




(E)  Arbitrary or capricious or characterized by ;ibuse of discretion or clearly unwz\lrranted
exercise of discretion. )

Appellant’s Motion for Reconsideration does not ask this Court to substitute its judgment for that of

the Board; but to find that the Board’s decision is clearly erroneous in view of the evidence on the

whole record..

STATEMENT OF FACTS
1.~ Appellant was initially licensed to practice dentistry in South Carolina in 1999 and is or has
been licensed to practice dentisfry in Georgia and New York as v.veﬂ‘ll.\~
2. On or about May 23,. 2002, Appellant entered into a plea agreement in the Georgetown
County Court of General S‘ession and pled guilty to five counts of filing false claims with the
Soﬁth Carolina Medicaid Program. \(R., p. 80)

3. On 6r about December 7, 2002, Apbellant entered into a Consent Agreement with the Board;

Appellant admitted that he is licensed to practice déntistry in the State of South Carolina and

was 50 licensed at all times relevant to the matters asserted in this case. R, p. 80).

4. By the Consent Agreement of December 7, 2002; Appellant admitted that ile filed false claims
for reimbursement, placed a fnisleading advertisement and failed to prdperly assign his
auxiliary personnel, ;mong other things, as alleged in the Formal Accusation, dated
September 9, 2002, attached to and incorporated in the Consent Agreement.

5. By the Consent Agreement of December 7, 2002, Appellant admitted he violated S.C. Code

| Ann. §§ 40-15-190(A)(2), (9), (10), (11),(12),and (13) (1976 as amended); 40-15-80; 40-15-

. 3
130; 40-15-220; and 40-15-260; and Regulations No. 39-11 (1-F); 39-11(4-A) and (4-C).

Page 2 of 15
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10.

By the Consent Agreement of December 7, 2002, Appellant admitted that his conduct
constituted sufficient grounds for disciplinary or corrective action under §§ 40-15-190, supra,

and 40-15-200 (Supp. 1976, as amended).

" By the Consent Agreement of December 7, 2002, Appellant waived any further findings of

fact or any further conclusions of law with respect to these matters.

By the Consent Agreement of December 7,2002, Appellant agreed that his license to practiée
dentistry in thié State was suspended for a period of six (6) years from the effective date of
the Consent Order; however, the said suspension was stayed, and his license placed in a
probatiénary status for a period of six (6) years, subj ect to (a) his payment of a fine of twenty-
ﬁ\{e thousand ($25,000.00) dollars; (b) the Bor;lrd’é verification of his successful completion
of a pre-approved course in ethics; and, (c) his appearance before the Board, upon reasonable
notice, at any point in the future as required by the Board during the period of probation.
By the Consent Agreement of December 7, 2002, Appéllant agreed to cooperate with the
Board, its attorney, investigators, and other representatives in the investigation of Appellant’s

practice and compliance with the provisions of this Consent Order, to furnish the Board with

additional information as may be deemed necessary by the Board or its representatives, and

to submit in a timely fashion further documentation regarding Appellant’s practice upon the

~ Board’s reasonable requests.

Appellant was licensed by the Georgia Board of Dentistry (hereinafter “the Georgia Board”)
to practice dentistry in Georgia in 2001. On or about September 22, 2003, Appellant entered
into a Public Consent Order with the Georgia Board (R. 80). Appellant was disciplined in

Georgia (public reprimand, fine of $20,000.00, random inspection of office records and place

of practice, suspension stayed on probation for a period of six years, required course work in

Page 3 of 15
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11.

12.

13.

14.

professional ethics, risk management, and Law, Ethics, and Professionalism). The terms of
the Georgia Board sanction made the Appellant eligible to reapply to terminate his Georgia
probation on or about July 2009. On or about March 28, 2008, the Georgia Board issued a
Final Decision and Order which revoked Appellant’s license (R., p. 77). |
Appellant appealed the revocation of the Georgia Board to the Bibb County Superior Court
and, on or about’ September 15, 2009, the Bibb County Superior Court reversed the.Georgia
Board’s revocation and remanded the case to the Georgia Board with an order that it enter and
Amended Final Decision that imposed the sanctions containéd in the initial Decision (R. 77).
The Georgia Board issued its Amended Final Decision on Octobef 16, 2009, which Decision
placed Appellant (\m indefinite suspension with eligibility to petition for reinstatement after
two years and imposed a fine of $1,000.00. While the matter in Georgia was under appeal,
Appellant determined that he would not return to practice in Georgia. (R., p. 15,1. 17 - p. 16,
1. 15). At the conclusion of the period of suspension, ‘Appellant declined to petition the
Georgia Boar‘d for reinstatement and, instead, decided to surrender his Georgia license.
Onor aboﬁt April 6,2010 (approximately eighteen months befo;e he was eligible to petition
the Georgia Board to end his suspension) Appellant entered into a Voluntary Surrender (Filed
April 14, 2010) of his Georgia dentistry license with the Georéia Board (R., p. 75).

On or about April 6, 2010, Appellant applied for reinstatement to practice dentistry in South

Carolina. The Board met with Appellant on July 16,2010 to discuss and consider Appellant’s

application. On or about July 29, 2010, the Board issued its Order on Appellant’s application
for reinstatement to practice dentistry in South Carolina.
By the Order of July 29, 2010, the Board noted that Appellant advised the Board of a

willingness to submit to any other conditions as the Board may desire, from time to time, to
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15.

16.

17.

assure it of Applicant’s continued fitness and qualification. The Board found that Appellant’s
South Carolina dentistry license had been inactive (lapsed) for more than six years and
required that Appellant comply with the Board’s authorised reentry process which includes,
inter alia, provision of a statement from all states of licensure or certification that the license
or certificate is in good standing, whether active or inactive.

By the Order of July 29, 2010, the Board ordered that Appeliant may be issued a license to
practice dentistry in South Carolina subject to Appellant providing documentation satisfactory
to the Board that his license and/or certificates from Georgia, New York and any other states
of licensure are in good standing, whether active or inactive.

OnoraboutMarch 31,2011 , Appellant applied f‘or'reinstatement to practi;:e dentistry in South
Carolina. The Board met wifth Appellant on July 15,2011 to discuss and consider Appellant’s
application. On or about July 28, 2010, the Board issued its Order on Appellant’s applicaﬁon
for reinstatement to practice dentistry in South Caroiina. By the Order of July 28, 2011, the
Board recognized that it had received writtgn evidence to the Board which was satisfactory,
in the Board's discretion, that showed his New York dentistry license was in good stand;ng;
however, the Board stated that Appellant had not provided “similar documentation concerning
his former Georgia license.”

By the Order of July 28, 2011, the Board ordered that Appellant’s “motion to have his license

reinstated is granted, subject to the following condition: The Applicant shall provide written

evidence to the Board which is satisfactory, in the Board’s discretion, that shows his Georgia
license either was in good standing at the time of his voluntary surrender and/or that there

were no disciplinary or other impediments, pending or otherwise, against his license at that

© time.”
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RESPONDENT’S ARGUMENT N
1. Respondent argues that “this appeal should be dismissed because the South Carolina Dental
Board granted Appellant’s application for licensure.” Respondent states: “On both occasions
[Jul'y 29, 2010 and July 28, 2011], the South Carolina Dental Board granted his license

. application subject only to ‘receipt of written evidence to the Board, which is satisfactory, in

the Board’s discretion, that shows his Georgia license wither was in good standing at the time |

ofhis voluntary surrender and/or that there were no disciplinary or other impediments, pending

or otherwise, against his license at that time.” (R. 4).” |

In the heariﬁg before this Court, A;;pellant pointed out that this provision, this requirefnerit on
Appellant, is not in the December 7, 2002 order of the South Carolina Dent'al‘ Board. This pr(;yision
is in the Julﬁl 28, 2011 order of the SOl/lth Carolina Dental"Board and was iniposedl only when the
record establishéd before the Soﬂth Carolina Dental Boan\'d ‘that Appellant had already
surrendered his Georgia license while it was under suspension. In other words, the South Caroliné
Board abused its discretion when it created a condition which either inadvertently frustrated Appellant
or which was calculated to frustrate Appellant. (R., p. 38, L. 1-19) (See Hearing on July 16,.2010).

The South Carolina Board also abused its discretion when it imposed an ex post facto
requirement on Appellant, a requirement which is an enhanced punishment of Appellant. Because
this sanction was not part of Appellaﬁt’ s punishment under ‘the Degember 7, 2002 order, this
requiremer;t retroactively changes the legal consequences of actions Appellant committed prior to the
issuance of the requirement and e;lhances the punishment for thosé actions. The Constitutions of the

United States and of South Carolina specifically prohibit the passage of ex post facto laws. U.S. Const.

art. I, § 10; S.C. Const. art. I, § 4.
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In civil and administrative matters such as this, an agency may apply its rules retroactively

provided the legislature has expressly authorized it to do so. Bowen v. Georgetown University

Hospital, 488 U.S. 204, 109 S.Ct. 468, 102 L.Ed.2d 493 (1988) (Retroactive application disfavored

by courts, but will be upheld where Congress has expressly granted such powers.) There is no express

grant of retroactive power to the South Carolina Departmeht of Labor, Licensing and Regulation, State
Board of Dentistry in cases such as this. Although Appellant could find no South Carolina case
exactly on point, the South Carolina Supreme Court has held that a change in a prisoner’s parole

review from annual to biannual review constitutes an ex post facto violation. Jernigan v. State, 340

S.C. 256, 531 S.E.2d 507 (2000).
— 1
2. “Appellant has not preéented any evidence to the Board concerning his efforts to petition the
Georgia Board or to obtain information from them clarifying whether they would end his

suspension if asked to do so.”

The Record on Appeal contains two verifications of Appellant’s Georgia licensure (R.,
p. 74; p. 98; p. 184). The record is clear that he was under suspension in Georgia at the time he
surrendered his license. As the Statement of Facts above shows, Appellant litigated the discipline of
the Georgia Board through Georgia’s adn&inistrative procedures and in Georgia’s courts. Appellant
ultimately decidc;d to abandon any ambition to practice dentistfy in Georgia and any effort to litigate
the lifting of the suspension in Georgia. From his history with the Georgia Board, its reversed and
remanded order and punishment, and the significant costs involved in litigation of this type, this
decision is readily understandable. (R.,p.233) Appellant ultimately determined to practice dentistry

in South Carolina. (R., p. 254)
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3. “[The record in this case] does not contain enough information for the Board to make a

decision that protects the public.”

The Record contradicts this staterhent. There is no allegation, proof or ﬁndinzg of patient harm
in the Record before this Court. This matter has béen before the South Carolina Board three times.
Appellant has complied with the December 7, 2002 order of the South Carolina Dental Board. ﬁe is
oﬂ record as offering to do more. (R., 119) 'The South Carolina Board is declining to exercise its
(discretion, abdicating its powers and responsibilities to the Georgia Board, and failing to make a
detefmination whether or not the Appellant presents any dange;,r or risk of danger to the citizens of
South Carolina — even though there is not now and never has been any allegation, proof or finding of

harm to any patient in Georgia, South Carolina or New York.

4. “If an individual's license to practice dentistry or dental hygiene is revoked by another state
for cause-this shall, in the discretion of the bo7ard,v constitute grounds for revocation of his

South Carolina license.” § 40-15-170.

Appellant concedes that this is grounds for revocation in South Carolina; however, Appellant
was suspended in Georgia, not revoked, and, furthermore, Respondent did not cite this statute as
a basis to deny Appellant a license in this case; neither has it been cited or established as a basis

to deny Appellant a license in this case that the State of New York disciplined the Appellant under

reciprocity. Respondent’s effort to apply this statute in a disciplinary matter which originated in -

South Carolina and has been dealt with by South Carolina, and which triggered a reciprocal
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disciplinary matter in those other states, is to create an absurd and vicious circular disciplinary
.system. '

By highlighting a portion of § 40-15-170, Respondent argues that “Relicensing after an
absence of over six years may be made at the discretion of the board upon proof of high professional
fitness and moral character.” Appellant concedes the letter of the statute, however, Appellant argues
that this provision of § 40-15-170 does not state that the only proof of “high professional fitness and
moral character” is “receipt of written evidence to the Board, which is satisfactory, in the Board’s
discretion, that shows his Georgia. license wither was in good standing at the time of his voluntary

surrender and/or that there were no disciplinary or other impediments, pending or otherwise, against

his license at that time.” Proof of standing of licensure in Georgia is not rationally related to |

Appellant’s professional fitness and moral character. It is a clear abuse of discretion to premise
proof of “high professional fitness and moral character” solely on Appellant’s license status
in Georgia. : j

The Record on Appeal does not show or tend to prove that the Board premised proof of “high
professional fitness and moral character” on Appellant’s license status in Georgia. Respondent has
not made any finding that Appellant has filed to provide proof of “high professional fitness and moral
character.” Respondent’s counsel proposes to make this point only in this appellate matter.

To the contrary, we have declined to give deference to an agency counsel's

interpretation of a statute where the agency itself has articulated no position on the

question, on the ground that "Congress has delegated to the administrative official

and not to appellate counsel the responsibility for elaborating and enforcing statutory

commands." Investment Company Institute v. Camp, 401 U. S. 617, 628 (1971); cf.

Burlington Truck Lines, Inc. v. United States, 371 U. S. 156, 168 (1962) ('"The

courts may not accept appellate counsel's post hoc rationalizations for agency
[orders]"). :
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Bowen v. Georgetown University Hospital, 488 U.S. 204, 109 S.Ct. 468, 102 L..Ed.2d 493 (1988)

(emphasis supplied). In fact, the Record contains evidence that Appellant has been pardoned for his

offenses (R. p. 71; p. 214).

5. “Appellant . . . argues that since Appellant has no Georgia license, his premature and
voluntary surrender in lieu of a petition to the Georgia Board should be rewarded by the
South Carolina Board . . . upon the theory that surrender means not only that he does not have

a Georgia license now, but that he never had one.”

Appellant has never asserted or argued that he never had a Georgia license to practice
dentistry. This argument mischaracterizes Appellant’s argument. Appellant argues that the
December 7, 2002 order of the South Carolina Dental Board, to which Appellant consented, did not
ha\./e the later-imposed, retroactive provision that he provide “documentary evidence satisfactory to
the Board that his license and/or certificates from Georgia, New York and any other states of
licensure are in good standing, whether active or inactive.” Appellant argues that the December 7,
2002 order of the South Carolina Dental Board, to which Appellant consented, did not have this
additional punitive provision. )

Appellant alternatively argues that he has satisfied this additional provision in that he has
provided documentary evidence satisfactory to the Board that his license and/or certificates from New
York (and any other states of licensure) are in good standing, whether active or inactive. Appéllant

points out that he has satisfied this additional provision in that his inactive New York license is in

good standing and that he has no active Georgia license and no inactive license. Appellant does
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not seek to be rewarded, but to set aside the Board’s absurd and unfair interpretation of a retroactive

provision.

6. "‘Appella‘nt seemingly is arguing that the surrender of his Georgia license precludes the South

Carolina Board from asking anything further from him with regard to Georgia.” “If this were

true, all applicants [with other states’ licenses] could merely surrender their other state’

licenses temporarily while applying in South Carolina . . . .”

Respondent again misstates Appellant’s érgument. Appellant concedes that grounds for
discipline in Georgia and other states are often also grounds for discipline in South Carolina. In fact,
Appellant acknowledges that he was disciplined in Georgia based on reciprocity and the premise that
the grounds for discipline in South Carolina gave rise to grounds for discipline in Georgia. Again,
Appellant argues that the December 7, 2002 order of the South Carolina Dental Board, to which
Appellant consented, did not require Appéllant to provide documentary evidence satisfactory to the
Board that his license aﬁd/or certificates from Georgia was in good standing, whether it was active
or inactive.

Appellant also argues that the South Carolina Board has all it needs of information fe%arding
any Georgia discipline and does not need “permission” from Georgia to reinstate Appellant.
Respondent knows that a licensee cannot “temporarily surrender” any state license and this argument
is therefore disingenuous and misleading. A licensee can have an inactive license (placed on inactive
status by agreement of the licensee and licensor) and can have a license revoked by a licensor.

N

“Surrender” is a separate specific situation. The surrender of a license is a definitive and permanent
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unless the licensee re-applies for licensure — and then only as if the licensee never had a license
previously.

Appellant would point out that it was the South Carolina Board that defined the conditions

under which Appellant would be reinstated. Now, almost as an afterthought, the South Carolina |

Board would impose an additional punitive measure which, in effect, would force Appellant to make
an expensive re-application in Georgia or to engage in expensive litigation in Georgia to pursue a
Georgia license he does not det or intend to use (R., p. 137 - p. 139) Respondent knows and has
known that Appellant’s Georgia licencé was surrendered when it was suspended. Respondent knows
and has known that Respondent’s requirement upon Appellant has th;c. absurd effect of requiriﬁg
Appellant to apply de novo to the Georgia Board for licensure and, only upon being granted a license

r

- in Georgia, apply for reinstatement of his South Carolina licence.

7. “This Court has held in an analogous situation that a surrender of a professional license does

not deprive it of jurisdiction.”

Respondent cites Michael A. Paulin v. SCDLLR, 07-ALJ-11-00447-AP (2007). As far as
Appellant can determine, Respondent is citing to an Unpublished Opinion, SCDLLR v. Michael A.
Paulin, Opinion No. 2010-UP-091 (2010), which opinion has no precedential value.

Assuming without conceding that any principle enunciated in the Paulin opinion has
precedential value, Appellant has never argued that the Board or this Court does ﬁot have
subject jurisdiction of this matter or lacks authority to decide this case, or thaf the case is moot.
Appellant concedes that the surrender of his South Carolina license would not deprive the South

Carolina Board of jurisdiction with regard to the practice of dentistry in South Carolina. The'license
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at issue in this case is a foreign license, however. Moreover, Appellant does not deny that grounds

for discipline in another jurisdiction might constitute grounds for discipline in South Carolina.
Appellant argues that, under the law in this case, Respondent should not be allowed to add
an additional requirement on Appellant and, if Respondent is allowed to do so, that additional
requirement should be construed strictly, narrowly and against Respondent: Since it is Respondent
who added the additional punitive provision, this Court should so construe it and require Respondent
to abide by it. This construction would lead this Court to the ineluctable conclusion that Appellant
has no Georgia license, either active or inactive, which would require Appellant to provide
“documentary evidence satisfactory to the Board that his license and/or certificates from Georgia .
.. [is] in good standing . . ..” If the South Carolina Board wanted this provision to appiy to

Appellant, it should have put thisinits December 7, 2002 order. If the South Carolina was concerned

that Appellant lacked professional fitness and moral character, it should have said so.

CONCLUSION
The essence of Respondent’s argument is that “this appeal should be dismissed because the
South Carolina Dental Board granted Appellant’s application for licensure . . subject only to ‘receipt

of written evidence to the Board, which is satisfactory, in the Board’s discretion, that shows his

Georgia license wither was in good standing at the time of his voluntary surrender and/or that there

were no disciplinary or other impediments, penciing or otherwise, against his license at that time.””

As Appellant has shown, this provision was added after the Appellant agreed to discipline by
the South Carolina Dental Board and after the Board knew that Appellant had alfeady surrendered
his Georgir;l license. The South Carolina Board abused‘ its discretion when it created a condition

which either inadvertently frustrated Appellant or which was calculated to frustrate Appellant. The
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South Carolina Board abused its discretion when it imposed a retroactive reciuirement on Appellant,
arequirement which is an enhanced punishment of Appellant and not part of Appellant’s punishment
under the December 7, 2002 order.

By declining to exercise its discretion, by arbitrarily abdicating its powers and responsibilities
to the Georgia Board, and by failing to make a determination whether or not the Appellant presents
any danger or risk of danger to the citizens of South Carolina, the South Carolina Board has abuséd
its di‘scretion. Respondent has further abused its discretion by denying Appellant a South Carolina
dental license simply because he surrendered his Georgia license. It is a clear abuse of discretion to
arbitrarily premise proof of “high professional fitness and moral character” simply and solely on
Appellant’s license status in Georgia. The Record on Appeal does not show or tend to prove that the

Board premised proof of “high professional fitness and moral character” on Appellant’s license status

in Georgia. The South Carolina Board did not find that Appellant surrendered his Georgia license’

to avoid dis‘cipline in South Carolina.

The Record in this case is clear that Appellant has been candid with the Board that he
surrendered his Georgia license and in exi)ressing his reasons for declining to pursue his Georgia
license. Appellant has cbnsistently admitted his guilt and taken responsibility for his indiscretions.
He has not contested the charges in court or before the Board, entering into consent orders and plea
agreements at every turn. He has not sought to afloid the reasonable consequences of his actions.
He has only contested the imposition of inconsistent and unfair pénalties not rationally related to the

protection of the public.
Appellant alternatively argues that he has satisfied this additional provision in that he has
provided documentary evidence satisfactory to the Board that his license and/or certificates from New

York (and any other states of licensure) are in good standing, whether active or inactive. Appellant
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points out that he has no active Georgia license and no inactive license. Appellant seeks only to set
aside the Bqard’s absurd and unfair interpretation of a provision the Board added after the fact of
Appellant’s discipline.;Reépondent’ s requirement upon Appellant has the absurd effect of retiuiring
Appellant to apply de novo to the Georgia Board for licensure and, only upon being granted alicense
in Georgia, apply for reinsfatement of his South Carolina licence. Since the South Carolina Board
added a punitive measure which, in effect, would .force Appellant to make an expensive re-
application in{ Georgia or to engage in expensive l'itigation in Georgia to pursue a Georgia licenserhe
does not want or intend to use, Ai:)pellant submits that additional requirement should be construed
strictly, narrowly and against Respondent.

Appellant respectfuﬂy petitionstthis Court to reverse the denial of Appellant’s dental license
on the ‘grou‘nds. that the substantial rights of Apﬁellant have been prejudiced because the
administrative findings, inferences, conclusions, or decisions set forth in thé Final Order of the South
Carolina State Board of Dentistry are in violation of constitutional or statutory provisions; made
upon unlawful procedure; are arbitrary, c‘apricious,‘characterized by abuse of discretion and clearly

unwarranted exercise of discretion; clearly erroneous in view of the reliable, probative, and

substantial evidence on the whole rec;)rd; and affected by other error of law.

RESPECTFULLY SUBMITTED, g%,

Paul D. de Holczer (SC Bar #6905)
- Moses & Brackett, PC
1333 Main Street, Suite 650
Post Office Box 100261
Columbia, South Carolina 29202-3261
(803) 461-2317 / (803) 461-2309 Fax

April 3,2012 Attorneys for Appellant
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South Carolina Department of Labor, Licensing and
Regulation Befor