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ARGUMENT

.When an appellate court fevigws a grant of summary jundgment, the court views all
of the 'eVidence and the inferences to be drawn from the eviden‘cel in the light most favérable
‘to the non-moving party. Hancoék v. Mid-South Mgmt. Co., Inc., 381 S.C. 326, 329, 673
| S.E.2d 801, 802 (2009). So long as ;there is a scintilla of 'gvidencé to support i't‘, this ‘standard
"~ asks the court to assume that Oaktree’s Veréion of events is true.

AC¢0rding to that- versioﬁ of events, not only did representatives of American‘”'
Community Bank repeatedly"t_ell Oaktrée;s reprgsentatives and other individuals '(like
atto‘m.e’:ys and bankers) that Oakfree’s 51-lot loan Woﬁlci close, but a repfesentative of the‘
bank aﬁd a 'r"‘epreséntva.tlive of Oaktfee executed a w_ritten agreément detailing the terms of the k
loa:n. | Then, a bank Vic.e,president took custody of that writiné and destroyeg it. This may
not be how these events happenéd, but there is sdn%e evidence that they unfolded this way.

| Accofding to the bank’s Vigw of the law, this sort of éonduct is perfectly acceApte-lvble..
, ‘Thus, statute; and court rules designed to’ prevent fraud would be used to do nothing other -
than perypeﬂtue:lte disﬁdﬁesty. 'The Court should rej ‘e'ct'su'chl ;éasor;ing, and it should reject tﬁe
ba}rlll%’s"invi:tations ’to Vlew disputed facts and inferences in the bank’s favor..

L - When a Party Denies That a Written Contract Ever Existed, the
Law Allows Oral Evidence of the Alleged Contract. -

If a plaintiff bfings a claim based on a bank’s promise to.lend money, the Lender
Statute of Frauds requires the plaintiff to have received a written égreement'containing the
terms of the loan. According to the bank; a plaintiff may not use oral testimony to prove the

' requirements' of this statute because “there are no cases” saying that a party may do so. .



Oaktree could only locate one published decision from a South Carolina appellate
court addressing the Lender Statute of Frauds. See Sea Cove Dev., LLC v. Harbourside
Cmty. Bank, 387 S.C. 95, 691 S.E.2d 158 (2010). That decision has nothing to say aboﬁt
whether a party may use oral evidence to satisfy the statute. The questions presented in that
case were whether the statute violated the single-subject requirement of £he South Carolina
C‘onstitution and whether the documents produced in that case satisfied the requirements of
the statqte. And the absence of case law does not prove anything — Oaktree could employ
the same reasoning and argue 'thatl there are no cases holding that it is impermissiblé for a
party ;co use oral. testimony to me;:t the requirements of this statute.

The statute is silent on any distincti'qn between oral evidence and written evidence.
It dgscﬁbes only that a partyAmus; “ha[ve] received a writiﬁg from the [other party].” See
SC Code Ann. § 37-10-107(15(0) (2902). The stat.ute never describes how the party
claiming a.commitment to lend must prove the receipt of that writing.‘

- As Oaktree’s principle brief describéd, Rule 1008 of the Sbuth-Caroliné Rules of
EVidéﬁée speaks to this» quqstion.' Although there are no publ.ished cases éxplaiﬁiﬁg this
feétufe of thel'rl\lles, Rule 1668 .says ‘that when an iséﬁe is raised at to whether’av‘claimed
writing ever existed, that. disputeisa disputé of fact for the fact-finder. This rui_e is idéntic»al‘
to the federal rule, and as the notes to the federal rule explain, the ratio:nale fér treating this
as a‘.dispute for the fact-finder is that “[i]f the judge decides that the contract was never
executed and excludes the [oral] evidence, the case is at an end withéﬁt ever going to thejury
ona cenfral issue.” FED. R.A‘EVID. 1008, Advisory Committee Notes, 1972 Proposed Rules.

At no point does the bank’s brief address this rule or the rationale behind it. )



The bank quotes a- Fourth Circuit decision and offers that the statute of frauds
requires “every element” of a contract to be proved by a writing. See Woodruff Oil &
Fertiliéer Co. v. Portsmouth Cotton Oil Ref Corp., 246 F. 375 (4tf1 Cir. 1917)1. But this
deéision predates the South Carolina Rules of Evidence.v See Rule 1103, SCRE (rules
effective in 1995). The citation therefore takes a principle and applies it out of context.
Woodruff Oil also did th involVe‘a dispute about whethef ;1 written contract had ever been
in existen_ce. Instead, .the Cas¢ concerned whether the signer of the written contract possessed
the au'thority‘to bind his empl.oyer. And if the statement quoted by the bank was an gccurafe
statefnent of the law, oral tés_timony would never be admissible to prove fthe c‘ontents ofa -
writing. .This isnot so. See Rule 1004, SCRE (alloWing “other evidence” of contents); Rule
1607; SCRE (discussing testimony that can prove contents); Wynn v. Coney, 232 S.C. 346,

| 102 S.E.Zd' 209 (1958) (secondary evidencg inéludes éral testimony).
| ~ When a party denies the existence of a Writtcn co_ntraét, the deniai‘l creates a factual
disputer. Alldwing the fact—ﬁnder to héar testimony ah;1 s_ettle‘ the dispute serves the same
éense of fairness that drove courts to create'exception_s to fhe statute of 'f;aﬁds — courts
“[vi}ould] no't‘perr'ni’t a sta?ute d@si;gned'to pré{fclnt fraudsfts be used as an instrument. to effect
.a ffaud.” Ausz; V. Bgard, 230 8S.C. 515, 522;23, 96‘S'.E.2d 558, 562 (1957). i“h_is is a dispute
for ‘trial,' and thé notion that éral évidence is catggbrically inadmissible is not correct.

II. =~ To Find That Oaktree and the Bank Never Had an Enforceable
Agreement, the Court Had to Make Findings on Disputed Facts.

- The existence of a contract is a question of fact, Rhode v. Tuten, 34 S.C. 496, 500,

13 S.E. 676,677 (1891), and to have a valid contract, all that is required is “a meeting of the



minds”‘on all essential and material terms of the agreement. Player v. Chandler, ‘4299WS.C.
iOl, 105, 382 S.E.2d 891, 893 (1989). |
" There is some evidence that Oaktree’e representative and the bank’s representative
‘Intended for the disputed cqmmitment letter to be a binding agreement.' Tom Ras testified
~ thathe physically signed a commitment letter in May O.f 2008. (R.p.328, lines 1A5-22). Tom
- er(plained that the typed letter contained several ‘errors, that the parties made hanelwritten
| ’ changee to the letter, that both parties — Tom for Oaktree and Derek Franklin as a vice
presrdent of the b'ank»— made the decision te sign the letter, and that Derek Franklin said
that the terms of that tetter [would] hold.” (R.p.328- p.330, 11ne 10)
- | A fact-finder might view thls evidence in a number of ways, but it Would not be
imreasonable fora fact-ﬁnder to con_elude that although the parties c.ontemp'lated 're‘-typing.ﬁ
| and‘ re-executing the agreement at cllosing,the _-fact that-the partres» executed the eriginal
ldocument indicates that the partles posseesed the- mntual 1ntent to be bound to the agreement
The fact-finder. could also mterpret Mr. Frankhn S statement that the letter would “hold” to
| mean that Mr. Franklin® mtended‘to ‘mform Tom Ras that therr agreement was ﬁrm.'

.While it "i's true- that parties sometimes execute written docurhents that_ /are.

unenforceable agreements to agree ” the evidence does not eompel that conclusionhere o

. See,e.g., Ficiv. Koon, 372 S C. 341 347 642 S.E.2d 602, 604- 05 (2007) (wrrttenagreement-:

unenforceable because it called_for the parties to agree to some of the terms later). .The
intentions of the parties is-a question of fact, and because sUmmary judgment asks the eourt |
-not to find disputed facts, the Court should reject the bank’s argument that as.a matter of law, -

there was no enforceable contract.



IIl. In Order to Find That the 11-lot Loan Released the Bank from
Any Obligation on the 51-lot Loan, the Court Had to Find Facts.

The 51-lot transaction fell apart in June of 2008, and about a month after that,
American Community Bank loaned Oaktree the money to purchase 11 of the 51 lots. ’l"he |
bank argues (and tbe circuit court agreed) that one of the clauses in the mortgage for this loan ,
released the bank from any obligation it might have bad on the 5l—lot transaction. That
clause is a ;‘miscellaneous provisiOn” on the fourth page of the mortgage'and'reads:

Amendments. This Mortgage, - together Wlth any- Related Do'cuments, |

». constitutes the entire understanding and agreement of the parties as to the

‘matters set forth in this Mortgage.. No alteration of or amendment to this.

Mortgage shall be effective unless given in writing and signed by the party

or: partles sought to be charged or bound by the alteration or amendment
(R.p.356). , |

: This is a merger clause It: 51gn1f1es that the mortgage and the related documents ‘
contain all of the terms that are relevant to this mortgage, and_rt also describes the formalities |
necessary fo execute an amendment to th1s mortgage. | |

This is‘not the. same thlng asa “n;ovationl.” A novation is a mutual agreement to

‘substitute anew obhgatlon inplace ofanold one. Moorev. Wemberg, 373S.C.209,217-18, |
644 S E. 2d 740 744 (Ct App. 2007) Thls clause does not reference prior agreements on‘
other loans — it s1gnals,that wlthm the confines of t_h1s partlcular loan, the terms of this loan

~and mortgage are contained in the'comers of the mortgage and 't‘he related documents. .

'l"he party. assertlng a novation has the burden of proving it, both_parties must consent .
tbat the new agreement is to replace the' old one, and‘the consent of both parties must be

apparent. Id. at 218, 644 S.E.2d at 744.



It is difficult to see how the bank can claim that there was a novation When it -
'ada-mantly denies that there was ever any original obligation with réspect tothe 5 l-lot loan.
If there was no’ orlglnal obhgat10n thére was no ex1st1ng obligation for the second loan to
dlscharge See Superzor Auto. Ins. Co. v. Maners, 261 S.C. 257,262,199 S.E.2d 719 722
(1973) (the 01rcumstances lattendmg the alleged novation must show an 1nte'nt to substitute
a new obligation in place of an existing pfle).' ‘To rule in favor of the bénk, the court would
have to find first that the bank was obligated on the ’5 1-lot loan (which the bank dispﬁtes),
) and then find that the parties intended tﬁe'll-lot loan to be a substitute er'thé original
agreement (which Oaktreé dis'ﬁﬁties)ﬁ.‘ ‘Here aéain, because summar};judgmgnt asks the cburt
npt té settle factual disputés, the Court shquld-reject the bankfé argument.

IV. The Term “Compulsory Cbunterélaim” Includes More than
Claims That Defeat the Allegations of the Complaint, and
Because Oaktree’s Counterclaims Are Logically Related to the
Bank’s Foreclosure Claims, the Counterclaims Are Compulsory.

The bank says the only compuléory counterclaims in a foreclosure action are
‘couﬁtercléims tha; “impact” thé‘no,teg gnd ';[hé fmortgage}at issue in tﬁé foreclosure. “ T_O
- sﬁﬁport this, the bank cites the Suprieme Court’s decision No;th Cdréli;a F ;ederal Savz";gsA -
and Loan A@Sociation v. DA V Corp. and this Coqrt"s decision in Wells Fargo Bank v Smith.

'If the bank is right about this principle of law —ifa cou‘htercléim must dc;feat the
plaintiff’s claim in order -to be compulsory — this Court should gfﬁrm the decision denying
Oaktree’s request for a jury trial. To be fair, some of the language in this. Court’s Smith

decision is supportive of the bank’s argument. See Smith, Op. No. 4988 (S.C. Ct. App. re-

filed Aug.8, 2012) (Sheé;ouse Adv. Sh. No. 46 at 33, 38).



But the Court should hold that the bank is not right about this principlé of law.. The
test for a compulsory ~counterclaim is broader than the Smith decision suggests. The
deﬁnition ofa compuls(;ry counterclaim is not limitéd to only those ‘counterclaifns that defeat
the plaintiff’s claims. A compulsory counterclaim is any claim that “arises out of the
transaction or oc_cﬁrrence’ that is the subject matter of th§ _plaihtiff’s claim.” Rule 13(a),
SCRéP. ‘;-SQuth Carolina’s deﬁgition of comﬁhlsory is identical fo the federal definition, and .
in describing thié standard, the ‘Foﬁrth Circuit has used phrases like “flexible meaning” and
“realistic interpretatioh.” Sue & Sam Mfg. Co. v. B-L-S Const. Co., 538 F.2d 1048, 1051 (4th
' C1r 1976)'. ‘The Fourth Circuit has also described that the purpose of the rule is to force info |
oﬁe lawsuit éll .of the ~claims that, in fairness and in the intefest of judicial economy, oughtl
fo be resolved in one iawsﬁit. 1d.

" Itis true that a court would not. havé ‘t(A) adjudicate Oaktree’s countercl-aims’in;prder |
to deci&é | thé élaims in the’ b.ank’s. conﬁplaint, but it’s equally true there is a logical
relationship b%:tween the :banl~<.’s foreclosure countefclaims and Oaktree’s couﬁtérclaims.
These 'clair'ns; héve a fégfuél andl sequential connectiqn. to one anoth‘er.' Everyone
acknowleélges"ghat although thé 11-lot transactilon ;Jvas its own loan énd mortgage, this loan
happened only because the 51-lot transaction fell apart. These were sepérate ioéqs? but thefe )
was a continuous course of dealing. ” | |

What is more, the bank’s _defenses. to thev‘counterclaims rely.on the existence of a
relationship Between these transactions. The bank is claiﬁing ‘that a clause in one of the
mortgages : was a novation in Which i)oth the bank and Oaktree agreed to substitute a

foreclosure loan for the loan discussed in the counterclaims. It is hard to see how the bank



can claim that these transactions are completely separate, but then use one of the transactions
from the complaint to defeat the counterclaims.
The compulsory counterclaim rule is not a rigid rule that traps pérti'es into
relinquishing the right to a jury trial if they read the word “transaction” too broadly. Instead,
. it is a flexible rule that is based in judicial economy. It is more economical to adjudicaté the -
- issues between these parties in one case as opposed to two — this is a web of relatéd
disputes. Oaktree’s answer to the complaint included the defense of unclean hands, see
(R.p.54), and because unciean hands would be based on the parties’ course of dealing, the
factual .basis for that defense would include facts that support Oaktree’s counterclaims. The
Court should hold that the circuit court erred when it held that ther; was no relationship
between the complaint and the‘ counterélgims. The test is broader than thé bank says.

V. Arguing That There Is No Evidence of Electronic Data Being
Destroyed Does Not Describe the Record Accurately.

Walter Joyce, the bank’s director of information systems, explained in a deposition
that when American Cbnimunity Bank merged with Yadkin Valley Bank and Trust, there

were only eight employees whose e-mails were retained. '(Supp.R.p.S, lines 3-15). Derek

)

Franklin' was not one of those employees. (R.p.317). Mr. Joyce explained that whiie he has
the ébilify té retrieve ‘e'-ma"ils between Mr. Franklin and any of the eight retéined accounts,
he does not have th.e ability to retrieve any of Mr Franklin’s é-mails that do not involve one
of those aé”counts. Mr. Joyce agreed that such é-mails were irretrigvably gone. (Supp.R.p.6,
line 24 - p.7, line 6). And while the bank has an e-mail “archive,” that archive only'contains

e-mails generated after the bank installed the archive. (R.p.316, lines 2-17).



Here is how this played out: after £he 51-lot loan fell apart in June of 2008 and after
American Community Bank filed a complaint seeking to foreqlose the 11-lot logn in April.
of 2009, American Community merged with Yadkin, fired Derek Fré.nklin, and physically
destroyed the 'har-d-drives of most of its computers. The bank purgéd all e-rﬁail accounts
except for those of 8 individuals, and the bank instalied an archive that would store all e-
mails, but only from that moment forward. During this same general period éf time; the
parties were arguing c;vgr the sufﬁciency of the jbank"s discovery regI.)onses, i'ncludi‘ng the .
bank’s obligation to pfodﬁced electronically storéd information. Oaktree had to file amotion
to compel, and the circuit édurt .did“ not decide that motion until May of 2010. (R.p.23). It
is difficult to see hdw it is possible to read this narrative and conclude )thatl no- electronic
inforinatiqn was ciestroygd. -

The ‘bank’s 'conduct may _haVe a ‘perfectly reas;)nable explanat‘ion,.-but at the same
time, it is certainiy ﬁossible fhat this csnduc;t' had a ﬂéfarioﬁs motivéﬁonl This Court’s
d'ecision‘is not tied to detei’rﬁining the bank’s motives. Soutﬁ Carolina does not have a well-
developed bbdy of law r;é;.fdiﬁg disgover}; sanctioﬁs, but persuésive authority explaiﬁs that
~ the alithoritSI to policeAdiscoyery cOnducf éorrjés both from thé court’s prdéedural rules and :
| from the “inherent power to regulate litigation, preserve and protect the integrity of thé'

proceedings [], and sgnction parties for abusive practicé:s..” Shamis v. Ambd;sador F actors
Corp., 34 F.Supp.2d 879, 888 (S.D.NY. 19§9). A proper consideration of a request for
sanctions Would be guided by these standardé and woﬁld depend on the relief re(iuested. .See
Fieldsv. Reg’l Med..Ct‘r. Orahgeburg, 354 S.C. 445, 457-58,581 S.E.2d 489, 495 (Ct. App.

2003), aff'd in part and rev’d in part, 363 S.C. 19, 609 S.E.2d 506 (2005).
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The cifcuit court did not perform this sort of inquiry. It never described that the bank
was obligated to retain information as soon as litigation was reasonably foreseeable, and it
never recited that although the bank ﬁledéthis suit in 2_009, the bank destrdycd e-mails énd
computers later that year and did n'o‘t institute a litigation hold until the end 'of 2010.
(R.p.312, liﬁes 14.-15)'.1 The éircuit éourt p;lid no attentionv t6 the fa;t that two days before '
the heafing on the bank’s motion for summary judgment, the bank produced copies of
electronicaliy stored information that ilad never been previously produced and argued that
the productién of those documents meant that no information had been destroyed. This was
four mont.hs after the scheduling order called for discovery in this case to end. Ins;tead’ of
inquiring about how this conduct affected the integrity of this li;igation and V;/hy'the bank

' Wés Waiting until May to prqduce doéume’nté it printed in March, the court wrote that if could
-. not sanction the bank because Oaktree could not prove that a wri'tteﬁ. loaﬁ commitment" ever
’ ‘ existed. As Oaktree’s pringcipalﬁ brief describe&, this i‘s‘ cifculaf réééoning. '

VI.  The Circuit Court’s Decision on Negligent Misrepresentaﬁon
Was Controlled by Incorrect Interpretations of the Law.

The circuit court gave two reasons for granting the bank summary judgment on
Oaktree’s cldaim for negligent misrepresentation. The first was that Oaktree could not
.produce a written commitment to lend. The second was that the bank did not owe Oaktree

any duty outside the alleged contract.

'As with discovery sanctions, South Carolina does not have a well-developed body of law
describing parties’ discovery obligations and when those obligations commence. There is,
however, a large body of federal law recognizing that the duty to preserve evidence begins
once litigation is reasonably foreseeable. See, e.g., Micron Technology, Inc. v. Rambus Inc.,
645 F.3d 1311, 1319-20 (Fed. Cir. 2011) (citing Silvestri v. General Motors Corp 271F.3d
583, 590 (4th C1r 2001)).

/
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T.he first part of the circuit i:ou'rt’s ruling will be controlled by the Court’s analysis
on the Lender Statute of Frauds. That statute forbids a party from maintaining a negligent
Aen“[r-us,tment claim unless the par‘iy has received a writing that seitisﬁes the statute. See § 37-
1.0-107(2)(dj. At trial, Oaktree might offer several pieces of testimony to satisfy that statute.
Tom Ras might testify as to thé detailsof the writing, see (Supi).R.p.9, line 1 - p.10, line 25),
and other individuals may testify as io the writing’s existence. For example, Bill Hargrove,
the owner of the 51-lots; testified in a deposition “I know a commitriient‘existed because
Derek [Franklin] told me it existed[.]” (R.pp.30§-3 10).

The second part of the cirguit court’s decision should be éontrolleci by the Supreme
| Cour‘i’ sdecision in Evans v. Rite Aia; Corp., which explains that a party has a duty to exercise

‘reasonable care in giving information when the party has a pécuniai:y interest iri the
) transaction 324 S C 269 274,478 S.E.2d 846, 848 (1996)

| In defending the grant of summary judgment, the bank says that Oaktree did not coine
to the bank until after ithad signed the contract to buy the 51-lot subdivision. Thus, the bank-
says, any mlsrepresentatlon it made did not induce Oaktree to do anythmg "i"o support this,
' the bank citesa portion of Derek Franklin’s depos1t10n testimony In that testlmony, Frankhn
says he'does not recall seeing Oaktree’s contract to buy the lots prior to the contract haying
been signed. (Brief of Respondent, p-10 n.5) citing (R.p.394, lines 9-23).

‘As the party seeking summary judgment, the bank had Ehe obligation i)f establishing
that the material facts were not iri dispute and tiiat the bank was entitled to judgment as a
mattei of law. Rule 56(c), SCRCP. Derek Frsnklinis deposition testimony establishes

nothing other than what his testimony at trial would be. It says nothing of Oaktree’s version

11



of events and does not establish a timeline for the point at which Tom Ras says.he began
receiving formal or informal assurances that the bank would fund this loan.. The Court
should reject the argur’nent that Derek Franklin’s qualified ;ienials form an independéht basis
for granting summary judgment on négligent misrepresentation. It should not be a surprise
- that Derek Franklin’s version of events is favorable to the bank.
| ;. CONCLUSION |

“This Cvourt should reverse the grant of summéry judgment to Yadkin Valley Bank &
Trust on Oaktree’s counter'claims fot breach of contract and -negligent misrepresentation.
This result does no violence to the 'letfér or the.purpo’se of the Lender Sta_tuté bf Fréuids.
Instead, it honors the p‘rlinciple‘that disputes of material facts go to the fact-finder.

The Court should also reverse the grant of Yadkin’s motion to denyOaktree a j@
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THOMPSON & DELGADO

Post Office Box 7965

Columbia, South Carolina 29202
(803) 779-7599

(803) 779-8995 (facsimile)
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jsnichols@bntdlaw.com

Attorneys for Appellant
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