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STATEMENT OF ISSUE ON CERTIORARI

- L
The PCR court correctly found trial counsel provided competent representation despite
decisions not to object to alleged improper testimony and Petitioner suffered no prejudice from

counsel’s alleged errors.



STATEMENT OF THE CASE
Petitioner was indicted By the January 2012 term of the Grand Jury for Sumter County
for kidnapping; first-degree burglary, attempted murder, armed robbery, possession of a weapon
during the commission of a violent crime, and criminal conspiracy .(2012-GS-43-0227).
Petitioher was represented by Grant Smaldone, Esquire. Petitioner proceeded to a jury trial
before the Honoretble George C. James, Jr. and was convicted of kidnapping, ﬁrst-degreem‘
burglary, armed robbsry, possession of a weapon during a violgnt crime, and criminal
conspiracy. Judge James séntenced Petitié)ner on December 6, 2012 to twenty-five years'
imprisonment forv kidnapping, twenty-five years for burglary, twenty-five years for armed
 robbery, five years for possession of a weapon during a vioient crime, and five years for crimihal,
conspiracy, to be served concurrently.!

Petitioner filed a timely notice of appeal. An Anders brief was submitted, and the South

Carolina Court of Appeals dismissed Petitioner’s appeal in an opinion filed May 6, 2015. State v.

Godbolt, Op. No. 2015-UI/’-229 (S.C. Ct. App. 2015). The Remittitur was returned on May, 26,
2015. -

Petitionér filed a post-conviction relief (PCR) application on Ma).' 20, 2016. Respondent
submitted its R_eturﬂ on Februafy 28, 2017. An evidentiary hearing was convened on November
16, 2017, befor¢ the Honorable George M. McFaddin at the Sumter Counfy Courthouse.
Petitioner was preéent at the hearing and was represented by Thurmond Brooker, Esquire. At the

evidentiary hearing, Petitioner testified on his own behalf and presented testimony from Grant

¢

—

N

1

_ 1 Petitioner also pled guilty to a separate charge of first-degree burglary stemming from an incident the same day as
the current charges (2012-GS-43-1314). On February 19, 2013, Petitioner was sentenced by the Honorable George
C. James, Jr. to ten years' imprisonment to be served concurrently with his sentence from December 6, 2012.
Petitioner does not challenge in this conviction in his current application.
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Smaldone, Esquire (“Trial Counsel”) and Solicitor John P. Meadors (“Solicitor”). The PCR
court denied relief in an 6rder dated April 30, 2018.

b Statement 6f Facts

Petitionef and a con‘federate burglarized the hofrxe of Dr. and Mrs. Bryan Funke, a former
Air Force command surgeon then practicing family medicine at Shaw Air Force Base in Sumter.
App. 144-46. On October 31, 2011, Dr. Funke drove home from Work vto)eat lunqh. A;pp. 147.
When he arrived, he noticed a strange car parked in his driveway. App. 148. Dr. Funke looked
intd the car and saw some electronics which he recognized as his own. App. 150. One of the
items he saw was a laptop which he bélieyed to be his son’s, but he laﬁer learned that it belqngeci
_to a neighbor. App. 150. Trial céunsel did not object to this' testimony. Dr. Funke noti_ced'that a
door to his home was open. Api). 151. He called 91 1 App. 151. He removed the keys from the

-

‘strangers’ car and threw 'themv into the woods. 152. He then went into the house to i}l\ieStigafe.
App 152. / /

When he e;ltered the home, his dogs did not geet him as usual. Dr. Funke heé.fd noises
upstairs and got the feeling that the burglars were still inside the home, and called out to them
ordering them to get out. App..155-56. He then exited the house. App. 155. He walked to the
house next door and heard gunshots. App. 156. He lookéd back and saw \t;NO black makes
chasing after him shouting “We have a gun” a’ﬁd “we are going to kill you!” App. 156. The two
men caught up to him, tackled him to the ground, and started beating him with a pipe. App. 158--
59. Dr. Funke identified the two men as Petitiongr and his codefendant. Dr. Funke stated he and
Pelitioner were face to face, ohe foot apart, and ident}ﬁed Petitioner in court. App 1.82-84. The

two men demanded to know where the keys to their car were. App. 161. Dr. Funke stated thaf

he didn’t know. App. 161. Petitioner then pulled out a handgun and told Dr. Funke to give him



the keys or he was going to kill him. App. 161. ‘Petitioner reached into Dr Funke’s pockets and
 took his cell phone. App. 163. The two men forced Dr. Funke at gunpoint to walk back to‘ the
house. App. 164. Dr.‘Funke shoWed the men the area where he had thrown the keys. App. 165.
One of the men was able to find the keys. App. 166. The men got into their vehicle and began
backing out of the driveway, but the car got stuck on-a cable Box. App. i66. Just then, police
cars arrived‘. App. 166. Petitioner and his codefendant exited the car and began to run away.
~ App. 166.

Police chased Petitioner and his codefendant. AApp. 208. An ofﬁcer apprehended
Petitioner behind a neighboring house. App. 207-08. Police recoveréd Dr. Funke’s cell phone
from Petitioner. App. 212; 174. Petitioner later gave a statement admitting involvement in the

crime as a driver but shifting the majority of blame towards his confederate. App. 266-70.



STANDARD OF REVIEW
The post-conviction relief court’s findings of fact recei;/e great deference during
appellate review and will be upheld if “any evidence of probative value” exists in the record to
suppor; the lower court’s findings. Sellner v. State, 416 S.C. 6?6, 610, 787 S.E.2d 525, 527
(2016 ). Questions of law are reviewed de novo, and appellate coﬁrts will reverse the decision of
- the post-conviction relief court when it is controlled by an crrorl of law. Id.; Smalls v. State, 422

S.C. 174, 180-81, 810 S.E.2d 836, 839 (2018).



ARGUMENT
: L _
The PCR court correctly found trial counsel provided competent
representation despite decisions not to object to alleged improper testimony

and Petitioner suffered no prejudice from counsel’s alleged errors.

At the hearing below, Petitioner alleged his ﬁial counsel was ineffective becausg: he did
not object at several occasions at trial. The PCR court correctly found trial counsel provided
competent‘repfesentation and that Petitioner waé not prejudiced by counsel’s alleged errors. The
PéR court’s findings will be taken up in turn. I |

- . Law :

In a post-conviction relief action, an applicant has- the burden of prbving the allegations
in his or her application. Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813
(1985). When an applicant alleges ineffeétive assistance of counsel as é. ground for relief,/he or
she must prove ‘thajcl“counsel’s conduct so undermined the proper funcfioning of thé adversarial

-

process that the trial cannot be relied upon as having produced a just result.” Strickland v.

’ Was.hinggon; 466 U.S. 668, 686 (1984); Butler{ 286 S.C. at 442, 334 S.E.2d at 814. The proper
measure of performahce is whether an attorney provided representation within the‘ range of
competence required in criminal cases. Strickland, 466 U.S. at 687. “There is a strong
presumption that counsel renﬂered adequate assistance and exercised reasona;ble i)rofessional
judgmeﬁt in making all significant decisions in the case.” Ard v. Catoe, 372 S.C. 318, 331, 642

S.E.2d 590, 596 (2007). The applicant must overcome this presumption to receive relief. Cherry

/

.-

v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).
Judicial scrutiny of counsel’s performance must be highly deferential, as it is all too

tempting for a defendant to second guess counsel’s assistance after conviction or adverse

!
{

sentence, and it is all too easy for a court, examining counsel’s defense after it has proved
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unsuccessful, to conclude that a particular act or omission of counsel was unreasonable.
Strickland, 466 U.S. at 689. “[E]very effort be made to eliminate the distorting effects of

hindsight” and to evaluate counsel’s decisions at the time they were made. Id. Accordingly,

courts must be wary of second-guessing counsel’s tactics. Whitehead v. State, 308 S.C. 119,
122, 417 S.E.2d 529, 531 (1992). \

Courts use a two-pronged test in evaluating allegations\of ineffective assistance of
counsel. First, the petitioner must prove that counsel’s performance was deficient. Under this .
prong, attorney performance is measured by its “reasonableness under professional norms.”
Cherry, 300 S.C. at 117, 385 S.E.2d at ,625 (citinig‘Stﬁc‘kland, 466 U.S. at 688). Second,
counsel’s deficient performance must have prejudiced the petitioner such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding

would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. The standards do not

establish mechanical rules; the ultimate focus of inquiry must be on the fundamental fairness of

- the proceeding whose result is being'challenged. Sﬁ'ickland 466 U.S. at 696. A court néed not
first determine wheth.er. counsel’s performance was deficient before examining the prejudice
sﬁffered by the &fendant as a resﬁlt of the alleged deficiencies. Id. at 697. If it is easier to
. dispose of an ineffectiveness claim on the ground of lack of sufﬁciént prejudice, that course

“should be followed. Id.



Failure to object to testimony regarding stolen laptop

Petitioner alleged below that trial counsel was ineffective for failing to object to the
victim’s trial testimony about a laptop from a neighbor’s house that was found inside the car
Petitioner and his co-defendant /had parked in the driveway of his home while they were
burglarizing his house. He claimed the comment was improper evidence of a prior bad act
because it suggested the laptop had been stolen from another house in the neighborhood.

At the evidentiary hearing, Trial Counsel testified he di;l not feel the need to object to this
testimony because he believeci it wa;s proper under the doctrine of res gestae, and he may\ have
believed that if he objected to it, his objection would draw more attention to the testimbny in
. front of the jury. The PCR court correctly found the victim’s téstimony regarding the laptop was
.

admissible as res gestae ‘because there was a sufficient nexus between the laptop and the

burglary occurring inside the victim’s home. “Evidence is relevant and admissible if it tends to

establish or make more or less probable the matter in controversy.” State }v. Wiles, 383 S.C. 151,
158, 679 S.E.2d 172, 176 (2009) (citing Rules 401 & 402, SCRE). “Th-e‘res gestae theory
recognizes evidence .of other bad acts may be an integral part of the crime with which the
* defendant is charged, or may be needed to aid the fact finder in undersianding the contexf in
which the crime ;ccﬁned.” State v. McGee, 408 S.C. 278, 287, 758 S.E.2d 730, 735 (Ct. App.
2014) (citing State v. King,‘334'S.C. 504, 512, 514 S.E.2d 578, 582 (1999)). “The evideﬁce :
admitte\d ‘must lc;gically relate,toAthe crime with which the defendant has been charged.” Id. '
(citing ﬂilé_g, 383 S.C. at 158, 679 S.E.2d at 176). Accordingly, the court correctly found trial
counsel was not deficient for failing to object. In any case, any prejudicial effect alleged error

would have been insignificant and would have had no bearing on the result of trial.

-
e



Failure to object to Detective Kelly’é alleged perjured testimony

Petitioner alleges Trial Counsel was ineffective for failing to iject to Detective Kelly’s
alleged perjured testimony regarding her interrogation. Petitioner alleges Kelly"/co.mm'itted
perjury by testifying that she read Peiitioner his rights, when in fact it was another officer. The
allegation is meritless. The evidence ‘Shbws the otk'ier officer §0nducted the interrogation and
advised Petitioner of his Miranda rights, which‘ he waived and proceeded to give a statement tol
law enforcement in which he admitted his involvemept in the crime. Detectivé Kelly did not
Mirandize Petitioner or ask him questioqs in the interrogation, but she was present throughout
the entire interrogatioﬁ and observed the other officef’s interactions with Petitionerr At trial, she
testified that she was present at thg interrogation and she observed the oth'ef officer mirandizing
and questioning Petitioner. App. 256. The prosecutbr phrased his questions regarding the
interrogation by asking, e.g. “did you ;ead him his rights?” The questions were meant to eliqit‘
the questions the two“investigétors, working as a tandem, asked Petitioner.. It was clear from the
testimony that the other officer was the one actually asking the questions. App. 256 (“It was
Detective Robbie Richburg, but I was in tﬁeJroom With'him the whole time.”). Petitioner’s |
specious argument, in addition to being completely irrelevant to guilt or innocence,

mischaracterizes the testimony. The PCR correctly found the allegation meritless.

Failure to object to Detective Kelly’s alleged hearsay testimony

~

Finally, Petitioner alleges a confrontation clause violation resulted from Kéily’s
testimony because altﬁough Kell)y was present and observed Petitioner’s statement, she &id not
- personally read him his rights or ask the qugstions.' The ofﬁcer,Who asked the questions did not
~ testify. The PCR couﬁ ‘correctly found that Kelly’s testimony was not improper hearsay

testimony. Kelly did not state anything the other officer directly said in the proceeding, and none



of her testimony was used to prove the truth of the other officer’s statements. “Evidence is not
hearsay unless it is an out of court statement offered to prove the truth of thematfer asserted.”
State v. Thompson, 352 S.C. 552, 558, 575 S.E.2d 77, 81 (Ct. App. 2003). »The questioﬂs were
not assertions at all— they were questions. Likewise the reading of Miranda rights is not an
assertion because the State was not aftempting to prove that Petitioner did in fact have the right
to remdin silent. Kelly properly explained to the jury that she was present and observed -
Petitioner being read his Miranda rights, waive ffl/em, and answer questions. Trial counsel was

not deficient for objecting because the testimony did not constitute hearsay and no confrontation

clause violation occurred. The PCR correctly found the allegation meritless.
. N

Prejudice

The PCR court found Petitioner suffered no prejudice from any failure to object based oﬁ
the strength of: the evidence against him. Petitioner was arrested at the scene of the crime aftera
police chase on foot with the victim’s cell phone in his pocket. The victim identiﬁed him as one
of the two people who broke into and robbed his home aﬁd then chased him from the home,
shooting at him as he ran. Petitioner also gave a statement to law enforcement admitting at least
some involvement in the, crime. The State’s case was extremely strong and none of trial

counsel’s alleged error could possibly have affected the result. The PCR court correctly denied

e
L

relief and certiorari should be denied.



CONCLUSION

‘For-all the foregoing reasons; it is respectfully submitted that-certiorari should be denied.
Respectfully submitted,

ALAN WILSON
_Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JOSHUA A.EDWARDS |
Assistant Attorney General
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