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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ABUSE ITS DISCRETION IN
FAILING ADEQUATELY TO CONTROL COMMUNICATIONS
FROM THE GRAZIAS’ AND PUTATIVE CLASS COUNSEL TO
HOMEOWNERS WHO MIGHT BECOME MEMBERS OF THE
CLASS?

STATEMENT OF THE CASE

This case flows from a Beaufort County case that was initiated as a putative class
action, though thé class has not been finally certified. A dispute has arisen between the
| Plaintiffs’ attorneys and Defendaﬁt;s and Third-Party Defendants Del Webb
Communities, Inc. and Pulte Homes’ attorneys regarding efforts by the former to
communicate with homeowners in Sun City who have not yet jdined the putative class.
On January 13, 2012, Appellant South Ca}folipa'State Plastering (“SCSP”) filed a motion
for a temporary injunction. R. 123. The motion sought to enjoin the Plaintiffs
(Respondents here) and their attorneys from communicatiﬁg with Sun City homeowners
who were not already in an attomey-client relationship with the attorneys for the putative
class regarding the trial court’s order of December 1-9, 2011,' R. 10; from publishing
iﬁformation addressing that order; or from advising or taking any action to influence

prospective members of the putative class to join the class action.

On January 23, 2012, Plaintiffs/Respondents Anthony and Barbara Grazia filed in
the Ciféuit Court a document entitled “Plaintiff Class’ Rule to Show Cause and Request

for Immediate Injunctive Relief.” R. 78. In it, the Grazias complained that Third Party

" The December 19, 2011 Order was entitled “Order Making Preliminary Finding that Plaintiffs’ Proposed
Class Meets the Requirements of Rule 23(a), SCRCP; Setting Parameters for Putative Class;
Dismissing Plaintiffs’ Unfair Trade Practices Claim Without Prejudice; Imposing a Stay of
Proceedings; and Setting Forth Procedures for Compliance with the Right to Cure Construction
Dwelling Defect Act.”



" Defendant Pulte Homes was “attempting to subvert the Class Action process” by

~ “making spo't patches of residences.” R..78-9.

On Marcﬁ 8, v2012, thé Circui;[ Cc;urt issued aﬁ Order grénting SCSP’s motion forv
‘ a temporary @ﬁjunction. R. 8. Thelorder changed SCSI"’s request ‘thallt -“‘the.‘ir‘ljunction |
remain in place. until (1) fhe opt-out perio'd has elapsed, or (2) until fhe court has denied
‘the rﬂotioﬁ for clallss"certiﬁcatioﬁ .. .- ” to read that, “[t]ﬁis témporary injunctioﬁ sﬁall
remain in force "untili fﬁrther' rulings by the court conc-:e'rni‘rllg. issuance \‘of fhe approved
Notice to p'ros'peétive Class Members, ana Exclusion Fénﬁs‘,?’ R 9‘., This Wérding_ was
. included in a proposed order .from the Grazias’ cbunsel which had hét pre'viously.beenv
provided to SCSP’S counsel but which the circuit court Ybeliegfed ;Jvas a consent or(ier. ;
R4

'Because-of the différence in duration of th¢ tempé)rary injunctidn, SCSP, Del
Webb Communities, Inc. and Pulte Homes filed motions to alter or ‘amend the éburt’s

order of March 8, 2012. R. 39, 41.

On May 16, 2012, the ciréuit court enteréd an Order Vacating the Temporary
Injuﬂéfian, Dismiééing as Méot DAeﬁ::n.déﬁts’ Motioh ;[o Afﬁeﬁd thé I:nj‘uncti;);; Order, ‘e‘md’
Déﬁying the i)arties’ Motiqn to Renewithle Injunction. R. 3. It is this Or'der,.:-arid the -
subsequent Order denying SCSP’S Rule 59(e).moti-on, R. 1, that are appealed. ’fhe Order
denying tile Rule 59(e) motion was entered and mai}ed fo Appellant Juné 29, 2012. The

Notice of Appeal was filed on July 12, 2012.



FACTS

Since this putative class action was initiated 1n 2007,‘ the .attorneys representing
Anthony and Barbara Grazia, the representative Plaintiffs, haye engaged in an extended
‘process of trying to convince -homeowners- in.the Sun Cityidevelopment to j-oin the
putative class action. A partial list of the promotional activitiesin which they have been -

involved is as follows:

. A January 42 2012 article in islandpacket.comand beaufortgazette.com. R.109.
" The article noticed a public meeting at Bluffton High School “to field questi‘ons
from Sun City homeowners about the' class-action lawsiiit alleging defecti»ve:
stucco work . . ..” The headline of the'article, which inchided qliotations from
one of Plaintiffs" attorneys, stated.'that, “Sun City stucco suit ;getsclasS—action
statusi j4,000 homes _could‘v be included.” Ihat' headline ove_rstates"the holdinglof
the court’s Order, which specifically stated that certiiication was not final. ‘Order,

p. 10; R. 19. This'misstatement could mislead potential members of .the class and

encourage them to join the class.

@ The cited internet article generated comments from a variety of people many

" making drsparaging comments about the builder R 111 112.

e ‘A seCOnd article,-_Witha_reyised h‘eadl'ine, appeared on islandpacket.com"on -
Januaryl 9, 2012. R. 113. That article repeats the incorrect statement from the
ianuary 4 article that, “Circuit Court Judge J. Michael‘ Baxley ruled last month
that attorneys representing Sun City couple Antho‘ny and Barbara Grazia could

represent thousands of other homeowners possibly affected by stucco problems.”



- . That statement pr,esuppqses iﬁcorfectly that certification had been finally ordered,

which is incorrect. Tt also encoureges all the Sun City homeowners to believe that

they are already pa_rt'of the class action and are already‘fepresented by these

. attorneys, even if the attorneys would have a conflict of interest in representing
them. The idea that these attorneys represent everyone in Sun City ha_‘d. been

. promulgated previously by these attorneys. "

On December 22‘,_201-1,.Attorney.Seekings had sent a .letter, R. 115, to Pultefs
attorney impiying that his firm rep're’sented‘ all of the homedwhers in Sun City and .

seeking to keep Pulte from_"making stucco repairs. Thils“‘appearsf[‘o put the

attorneys in a direct conflict of interest with the homeowners who desire to have .-

their houses repaired. Evidently, said attorneys believe that all homeowners are

Irequired to have their homes repaired ehly V1a tﬁe class aetien.~
. Pulte’s ce‘lunsel.resp‘orided to Aftorney Seekings’ letter.’ R. 116. On J'anua.ryu.?a, '

2‘012, Attorney*Seekings answered the questiOhs posed in Pulte’s ieounsel’s letter.

The upshot of this letter is that Attorney 'Seekfngs’ firmi res’efve‘é to itself tﬁe'right

- to-control.repairs-to {any,ofﬁ.the,h()uses.in,Sun City,—',With' no freghardrtoj the owners’ .-

- desir_eé. R. 1‘18.- |

As cearly as September.«.i,» 2011; Plaintiffs/Pléintiffs?_ 'co'urisel_‘_.h‘a‘d' been

" misinforming_ the residents of .Sun City‘ about the- status of the'vlitiga'tiori'. An

“Irnporfant1 Memo,” R. 1'19',"handed ‘out on that date to “Sun City Stucco

Litigant(s)” stated that the case against South Carolina State Plastering had “been
certified as a Class Action by Judge Baxley.” Even at this date, 11 months later,

the action has not been finally certified as a class action...
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e On January 12, 2012, counsel for Appellant here wrote to Plaintiffs’ counsel,
outlining the problems with thaf firm’s communicating with potentigl class
members and especially with the planned January 26 “Town Hall Meetingi” R.
120-21. The problems outlined therein will be exacerbated without ‘a court

serving as a referee.
ARGUMENT
I. STANDARD OF REVIEW

The denial of a motion for a temporary injunction is immediately appealable.
S.C. CODE ANN. §14-3-330. The standard of review for granting or denying an

,injunction is whether there has been an abuse of discretion. Lambries v. Saluda County

Council, 398 S.C. 501, 507, 728 S.E.2d 488, 492 (2012) (Pieper, J.; dissenting) quoting -

Strategic Res. Co. v. BCS Life Ins. Co., 367 S.C. 540, 544, 627 S.E. 2d 687, 689 (2006).

H. THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING SOUTH
CAROLINA STATE PLASTERING’S MOTION FOR A TEMPORARY
INJUNCTION AS TO THE ACTIONS OF PLAINTIFFS AND THEIR
COUNSEL REGARDING HOMEOWNERS IN SUN CITY WHO HAVE
NOT JOINED THE PUTATIVE CLASS ACTION.

Under the law of South Carolina, an injunction is propér when a party
* demonstrates the following elements: “irreparable harm, a likelihood of success on the

merits, and the absence of an adequate remedy at law.” Denman v. City of Columbia,

, 387 S.C. 131, 140, 691 S.E.2d 465, 470 (2010) (citing Grosshuesch v. Cramer, 367 S.C.
1,623 S.E. 2d 833, 834 (2005)). As further detailed infra, South Carolina State
Plastering stands to suffer irreparable harm to its due process rights by Plaintiffs holding

such “town hall meetings” and other forms of communication. At a “town hall meeting”



on J dly 19, the Plaintiffs’ attorney told the crowd; inter alia, that the courthad certiﬁed :
trre class, implying incorrectly that the decision Was ﬁnal. In light of the law on

enj cmmg impror)er communications between counsel and putative class members,,South :
Carolina State Plaste’ﬁng asserts that’ it has a “likelihood of success” on this issie (and in.
‘t}re litigation as a v&thole). Finally, South Carolina State Plastering contends that there is
no adequate remedy at law because, once Plaintiffs’ counsel has commumcated its-side of
the case to the putativ‘e class members no one Wllllbe able to ¢ unrmg the bell.” See, e.g., -

State Record Co., Inc v. State, 332 S.C. 346 356n. 19, 504 S. E 2d 592,597 n. 19 (1998)

(citing United States V. Davis, 904 F. Supp. 564, 569 (E D. La 1995)) (111ustrat1ng the

pr1nc1p1_e that, at least in cr1m1nal cases, a privileged commumcat1on that is 1mproperly :
-disclosed jeopardizes the right to a fair trial, because “it is difficult, if not impossible, to

- ‘unring a bell’”).

A significant body of law exists on the issue of enjoining communications'

between parties (and their counsel) and putative class members in class action litigation.

Rule 23(d)(2) of the South Carolina Rules of Civil Procedure is as follows:

" In the conduct of actions to which this rule applies : .- [tJhe-court may at .

* any time impose such terms as shall fairly and adequately protect the
interest of the persons on whose behalf the action is brought or defended.
It may order that notice be given in such-a manner as it may direct of the
pendency of the action by the party seeking to maintain the action on
behalf of the class :

. Rule 23(d)(2),‘ SCRCP (emphasis added). The South Carolina Supreme Court has

‘ recognized the need for limiting contact between parties and potential class members

under the general grant of power in Rule 23(d)(2). Eldridge v. City of Greenwood, 308

S.C. 125, 127, 417 S.E.2d 532, 534 (1992) (citing Rule 23(d)(2), SCRCP). The United



States Supreme Court has held that trial courts have authorrtgl, in" appropriate
circumstances, to impose limitations on ptaintiffs’ counsel’s ‘contact ‘vt/'ith prospective
ciients in a class action context. The Court has held that, “[b]ecause ot the potential for
‘_ abuse [in class actions], a district court has both the duty and the broad authority to

exercise control over a class action and to enter approprlate orders govemmg the conduct

- ofcounsel and parties.” Gulf Oil Co V. Bernard 452 US. 89 100, 101 S.Ct. 2193 2200,

68 L.Ed.2d 693 (1981), as quoted n Payne v. Goodyear Tire and Rubber Co., 207 F.R.D.

16, 18 (D. Mass. 2002) The South Carohna Supreme Court has expressly agreed with

.the Gulf Qil case:

Under certain circumstances, it may be necessary to limit communication
between parties and potential members of the class . ... . [W]e agree with
the United States Supreme Court that “an order limiting communications
between parties.-and potential class members should be based on a clear
record and specific findings that reflect a weighing of the need for a
limitation and the potential interference with the rights of the parties.”

" Eldridge at 128, 417 S.E.2d at 534 (quoting Guif Oil at 101).

South Carolina State Plastering asserts that the record in this case 1s clear:
- Plaintiffs’ counsels’ attempted communications with putative. class members rise to the
level — and indeed surpass — the “potential for abus‘e.” See infra. Since-the named .

Plalntlffs have no nghts that will be violated by th1s 1n]unct10n and since it is only South

,Carohna State Plasterlng, Del Webb Communltles Inc Pulte Homes and the putatlve

vclass members who will be harmed if the Court does not issue the 1njunctron, the Court
can and should make the “specific ﬁnding” that the need for the proposed injunction
. outweighs the potential interference with the rights of the named Plaintiffs and their

counsel.



A. SOUTH CAROLINA STATE PLASTERING WILL SUFFER
IRREPARABLE HARM IF PLAINTIFFS’ COUNSEL ARE
ALLOWED TO CONTINUE UNRESTRAINED CONTACT WITH
SUN CITY HOMEOWNERS WITH WHOM SAID ATTORNEYS
HAVE NO PRIOR RELATIONSHIP. '

1. SOUTH CAROLINA STATE PLASTERING’S DUE
PROCESS WILL BE IRREPARABLY VIOLATED IF THE
COURT DOES NOT, BY INJUNCTION, LIMIT :
PLAINTIFFS’ COUNSELS’ CONTACT WITH SUN CITY
HOMEOWNERS WHO HAVE NOT JOINED THE
PUTATIVE CLASS.

As Judge G. Ross Anderson has recently observed, “class actions, as other cases,

are subject to the requirements of due process . . . .” Hege v. Aegon USA. LLC, 780 F.

Supp. 2d 416, 425 (D.S.C. 2011) (quoting Twigg v. Sears. Roebuck & Co., 153 F.3d
1222, 1226 Y(l 1" Cir. 1998)). Due Pr(;cess‘ of law is guaranteed by the Consﬁtutions of
thé United States and South Catolina. See U‘S‘. CONST. AMEND. XIV; S.'C.
CONST.ART.kI § 3. The Supreme Court of South Carolina has .recognized that the notice

rules in class actions directly implicate the Due Process Clause. See Hospitality.

Management Associates, Inc. v Shell Oil Co., 356 S.C. 644, 654, 591 S.E.2d 611, 616
(2004) (describing the requirements of class notiﬁcation vis-a-vis class members’ due
process rights, speciﬁcaliy notin;g that notice and adeciuate représ'érifétidn are 'due'proéess

rights owed to class plaintiffs); see also Civil Service Employees Ins. Co. v. Superior

Court, 22 Cal.3d 362, 372, 149 (Cal. Rptr. 360, 365 (1978) (quoting People v. Pac. Lénd

Research Co., 20 Cal.3d 10, 16, 569 P.2d 125 (1977) (noting that California appellate
courts have found that “a defendant in a class action has a due process right to secure a
determination of the issues relating to the sustainability of A‘the action as a class matter as

well as the composition of the class and the form of notice to the members, prior to

determination of the merits of the action”) (emphasis added)).



Professor Flanag'an'has described the importance of notification issues to class

action litigation:

Notice to class members is one of the central issues in class actions . . .
Rule 23(d)(2) provides that the notice is given by the party seeking to
maintain the action as a representative suit. This is subject, however, to
the power of the court to control all aspects of the notice procedure . . . the
court must supervise the content and mechanism of any notice procedure.

James F'.‘,Flanagan, SOUTH CAROLINA CIVIL PROCEDURE 196-7 (3d. ed. 2010)

(emphasis added); see also MANUAL FOR COMPLEX LITIGATiON,.‘Fourth, -§_ 21.31 (citing

Amchem Prods., Inc. v. Windsor, 521 U.S. 591,627 (1997)) (“Notice'is a critical part of
class action. practice. It provides the structural assurance of fairness that perniits‘
representative parties to bind absent class mem'bers”)‘. The importance, to class action

defendants, of proper notice procedures is obvious — it is class action defendanfs that bear

the risk of multiple, inconsistent adjudications. See, e.g., People v. Pac. Land Research

Co., 63 Cal. App. 3d 873, 134 Cal_. Rptr. 114, 126 (Ct. App. 1976) vaéated on othgr
grounds, 20 Cal-~3d 10, 569 P.2d 125 (1977) (“It is also settled that in a private class
~' éction ‘the defendants have a constitutional due process right to have all pofentiél
mgmbieréi of the plain"tiffgc;_lass‘ given aéproprigge notice f[hg raf_ionalé for reqqiring_ _
prior hoti(‘;e.to ‘rnembefé of the class is defendant’s right to‘ knf;w ,‘the_ full potential
“conéfgquenees and liability - . . ) see also Thomas A. D-icke'rsoh,,CLA'S.S-'ACTIONst:‘T'HE |
| - LAW OF THE 50 STATES § 7.01 (1992) (“[class ‘acti;)n] defer;dantg h'a‘\l/ela right o kho";v.the
full pbtent'ial of their liability”) l((;itation AOIVnitted). |

In light of these rules, it is cleé} that = Plaintiffs’ “counseils’ actions in
communicating with putative class members are injurious to both the due process ri'gﬁts ‘

of the putative class and those of South Carolina State Plastering. As explained above, -



the putative class members have a due process right to adequate representation. See

Hospitality Management, 356 S.C. at 654, 591 S.E.2d at 616. If Plaintiffs’ counsel does
“'nlo.t correctly inform the putative class members of all relevant information, including
. information involving Waiver of claims within the class,- Plaintiffs” counsel may have a
coﬁﬂict of interest with the putative class. See m.l Specifically, in this case the . '
Plaintiffs’ counsel has agreed to the dismissal of all putative class members’ claims under
the Sduth Cérolina Unfair' Trade Practices Act, thereby negating any claim that any
putative class mer'nber may have for attorneys’ fees and treble damages. Therefére such
‘a conflict exists, but even if there is no conflict, but a large per;:entége of pr?;posed class
members disagree with the course of action - suggested by Plaintiffs’ counsel, then
Plaintiffs will lose their cléim that the.y‘é‘re adequate' representatives"of the would-b'e

class See Rumon v. U.S. Shelter 98 F R.D. 313 317 (D S.C. 1983) (“the representatives

must have common interests with the unnamed members of the class . . . the class
representative should not have any cdnﬂicting interésts to the unnamed} memBefs...:”)- |
(citations omitted). The prdpo;ed class members cor;céivably could'ccl>llaterally attack
and avoid anyrjudgm'ent not favorabl¢ to them bépause of a:yiolatioq of their due process
right to adequate representation. South Carolina State Pilastering then would be in the
uﬁfavorab_le position of having to re-iitiga‘;e issues élready degided in a costly class
action. See MANUAL FOR C’OMPLEX LITIGATION, Fogrth, § 21.31 (citing 7B Charles‘Alan
Wright, et“al., FEDERAL PRACT.ICE AND PROCEDQR‘E: CiviL 2d §§ 1789, 1793 (19'8'6 &
~ Supp. 2002) (“Proper notice “also iessens the vulnerability of thé fmél judgment -to
_ collateral attack by class members”). Such an outcome is precisely what ciass actions_ -

and the accompanying due process guarantees made to defendants — are designed to

10



prevent, and yet such an- outcome is possible if Plaintiffs’ counsel ‘is allowed to

d1ssem1nate 1nformation to the putative class members in a fashion other than that

| approved by the Court. See Gunnells v. Healthplan SerV1ces Inc., 348 F.3d 417 427 (4th

Cir. 2003) (quotlng 5 Moore’s Federal Practice § 23.02 (1999)) (“class certification

prov1des a s1ngle proceeding in which to determine the merits of the plaintiffs' claims,

2%

and therefore protects the defendant from inconsistent adjndications ). In other words,
' South_Carolina State Plastenng’s right to a proper adjudication of this class action will be
‘jeopardized not through any fault vof its own, but rather by the inappropriate actions of |
Plaintiﬁfs’ counsel clone in violation of South Carolina State Plastering ;s and p'uta‘tive»
'class members’ due process rights. | | | |

| l_)laintiffs.an(l their counsel, on ‘the other hand, will suffer no tletriment from‘
having limitations placed on their communication wit‘h‘ putative class members. Since
~l’laintiffs’ counsels’ conﬂicted or inaccurate communications with ‘the—putati_ve class -
4 mernbers are improper under the due process analglsis listed above, Plaintiffs can make no
claini that their rights are’being infringed. Plaintiffs ancl their counsel do not have a

constitutional right to solicit potential class members using false -or incomplete

information. Moreover, ‘South' Carolina State Plastering’s Motion specifically exempts
from the scope of the _requested injunction comrnnnications between Plaintiffs" counsel
and the named Plaintiffs. "South Carolina_State Plastering does not claim any right to
intrude upon the attorney-client relationship that exists b'etweenPlaintiffs’ counsel and

the Grazias.

11



- 2. PLAINTIFFS’ COUNSELS’ COMMUNICATIONS WITH
. PUTATIVE CLASS MEMBERS VIOLATE THE SOUTH
CAROLINA RULES OF PROFESSIONAL CONDUCT AND
CREATE A CONFLICT OF INTEREST FOR PLAINTIFFS’ -
COUNSEL, WITH POTENTIALLY ADVERSE
CONSEQUENCES FOR SOUTH CAROLINA STATE
- PLASTERING.

© According to Professor Flanagan, “[c]Jommunication with prospective class
members raises problems of solicitation by attorneys or apparent lack of impartiality by
the court.” Flanagan at 197. South Carolina State Plastering is concerned that “town hall

m'eeﬁngs’* as have been, and are intended in the future to be held, inay- constitute

impiopér solicitation of business. Rule 7.3(a) of the Rules of Professional Conduct is as
“follows: -
A lai)vyer‘shall ot by in-person, live telephone or ‘real-time electronic

contact solicit professional employment from a prospective client when a
significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain

Rule 7.3(a), South Carolina Riiles of Professional Conduc’t." Sinc_e inany of the persons in
the Sun City deyelopment do noi curiently have an attorney-client .relationship with
Plaintiffs’ counsel, they are. ‘.‘prpsp.éctive clienté.’f _ Accbr_diné to the Rule, s"uch'
'p'rc')sf)'ec't"iiv",e”.élieii"fs éhoul'd‘ r'Io‘t4 B’e cOnt"acted in-person by 'attome&s*mpfiVated by :
peCuiiiary gain. |

Another issue created by the proposed town hall meeting is the conflict of interest

betWe_en Plaintiffs™ counsel and the putative. class in_eﬁibers. The Rules of Professional
Conduct on this issue are as follows:

[A] lawyer shall not represent a client if the representation involves a
concurrent conflict of interest . . . [such a conflict exists if] the -
representation of one client will be directly adverse; or . . . there is a
significant risk -that the representation of one or more clients_will be
materially limited by the lawyer’s responsibilities to another client . . . .

12



‘Rule 1.7(a)(1)~(2), South Carolina Rules' of Professional C_onduct.‘ South Carolina State

- Plastering does not contest that Plaintiffs’ counsel’ is in a proper ,attorney-client :
’ relationship vuith the Grazias. Therefore, Plaintiffs’ counsel has a fiduciary obligation to.’,
, .the Grazias to maximize the value of their claims. Logically, the total value of a class
action such as this one is’- increased if the- size of the class is increased. Plaintiffs’ '
counsel, then, will he motivated by pecuniary gain (for counsel and for the «Grazias) at'the
tou/n hall meeting. Thus, counsel will be unahle' ‘tojgive unbiased advice :to the putative
class members ‘concerning the import of jioinin.g a class 'ac.tion. In order to .jo‘in"‘this
* preliminary class a homeowner n Sun City must surrender his rights under‘the South

Carolina Unfair Trade Practices Act (“SCUTPA”) In the Order the Court held that all
‘~ SCUTPA claims were dismissed W1thout preJud1ce during the period of prellmlnary class

cértification, but will he dismissed vtli_th prejudice 1f class certification is finalized. Order,

p. 8;' R. . At thé town hall meeting, Plaintiffs’ counsel will be motiuated to advise )
.~prospective clients to participate' in the class and thereby wait/e their SCUTPA _claims,

even if this is not the best advice for a particular homeowner.
B The Trial Court’s Order of December 15,201 1‘ restrictsthex_class 1o homeowners~
: _having one or more of the three forms of darnage, as follows: 1 |

| (a)  the lack of headiﬂashing above doors and- uvindows; :
(b) the failure to install stucco control joints, and/or
(c) - the presence of moisture encapsulatlon by the failure to leave agap .
between the stucco exterior and the structure slab.

Order, p. 12; .R. l7. Homeowners »w‘ho have claims for other forms of damage against
Defendant waive those claims by joinin’g in the class action. -“’l“his needs to be explained

toprospectiVe members of the class, but the representative parties’ attorneys — seeking to
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‘gfow the: nﬁmﬁér of péirticipants — have a financial inc%e‘hti?e not to mention this’
| possibility. |
Regardless of the merits of their advice; however, Plaintiffs’ counsels’ Qpinions

~on fhc}se issues willi spring frovm their obligatiéns to the Grazias and their mot.ivation to .
e .max‘imize the Valué of the class act‘ion.‘. This isl'a'conlﬂ.ict of intereét, énd- j éopardizés the
stétus'r of the Grazias and Plaintiffs’ counsel as<adequa.te rgpresentative%s for the élass. See
m 98 FRD at 317 (““thé represehtatives must have common ‘ihterests ,with"th'e
unname& members' of t}.1‘e‘ class . . .‘the clla's’s representativé Should not hz“wc any . . .
conﬂictiﬁg interests to the ﬁnnamed members o ”)-; }, Sauth Cérpliﬁa Statequa‘lsterin‘g |
. requests théf t‘hevCourt stop’ this conﬂictlof interest f_roni occ_:u_rring, aﬁd 'thereby prevent
.-hérrﬁto both the putative class members and South Caroiina State PlaSteﬁng. .

" If such a cé_ﬁﬂict of interest exists, members of the putative class who lose .claiims
‘becaﬁse- o:fA fheir participation in the class action Willv have grounds to ébrdgate the -
‘re’sol’ut»ion of tﬁe class action as to themselves,' ‘thereby obyiating the pefceiv.ed
advantages of having.class.- aéﬁons — and will likély: inv‘olvve Appe}lant South Caroliﬁa
State :rPlaAsvtreri‘n% inrf:urther litigation, to its great preju(;ice. |

3. THE TRIAL COURT ABUSED ITS DISCRETION BY NOT
MAKING A SUFFICIENT EXAMINATION OF THE FACTS
TO BE ABLE TO WEIGH THE INTERESTS OF THE
PARTIES. ' ' L o
The trial court signed an Order granting SCSP’s mofiQn. for a temporary
-iﬁjunction on March 8, 2012. The document that the court signed was pr'ep’ared- by,v
Plaintiffs’ counsel. It echoed a prdpbsal made by Defendant’s counsel for a'temporary

injunction, but changed the termination date for the injunction. The court accepted it as a

. consent order. Order of May 16, 2012, p. 2; R 4.
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Upon receipt of the Order, Defendanté’ counsel moved to altér or amend the order
as to.the termination dgte. R. 39. 41. When th¢ 'court discov;rfid that the Order §vas not a
“consent order, it énteréd an Order Vacating Temporary Injunction, Dismissing as Mobt
Defendants” Méﬁon to Amend Injuncti_on, and Denyir;g Motion to Renew Injuhctio‘n.
R |
\"Vhen it entered the Order of May 16, the circuit‘ court Had b¢foré it a wealth of
factu'al eizidence, includin_g that referenced sup?‘a, pp. 3-4. ‘Ho‘wevier,' perusal .of the
couft’s‘ drder reVeéls that itAAgave only cursory, cc.)ng:lusoryAzyl'ttentidn to the 'inlte.rests"of
‘Appellant. The potential fér further litigation initiated By fnisinformed members 6f the
~ putative cléss is ignored.
The lcourt’s Order obviatiﬁg the temporary injunction it had previously ordered
: appeérs, fnoreover, to hdve beeﬁ unnecessary; the parties in'ferably'agre.ed on "éhe need f:or
' 4sc-)’me lirhitqtions to be plaééd on cént;icts between the Plaintiffs’ »‘aftorneys a'nd" the -
pr;)spective,"memb‘ers of the class  An arhended Order could have required a bond and
- éstabliéhed a telrmir'lationk d'até equitable to both 'pérties.' Instead, ther court;' R. 5-6,
. pﬁer,viled a list 'oif g_é_'n(;:_rﬁqu factors thatlt cﬂan;sriq;{ednin Fieplining tb impose any limitations ‘
~on the conté;:t‘Plaintiffs’ attémeys have witﬁ p'rospect,ivév members of theﬁ ;:laés. | ”
Tﬁe.factors cpnsidefqd ‘by“th'e court do 'not’ iﬁcludé any that take cpgnizénce of
Dgfendants’ Due Process concerns or fheir.-:;ppfehensiion about future litiga&ion’ﬂowing:',I
* from the conflict' of interest situation .pre‘serlited by Plaintiffs’ éttorrieys As;(l)liicv:iting
homeoWne;s fofthe put‘ative class who might waive other. ciaims" that 'thAey ¥;1ay havé;
If reasonable restrictions are not placed on contact and so’licita‘ti.oAn' by parties and

attorneys with prospective class memb'ers, Defendants will necessarily need to enter the
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information arena, to make certain that Sun City homeowners are being given all of the
information for the ramifications of becoming members of the class. Signatures on opt-
out or opt-in fofms will become the objectives of all parties in an escalating
inférmation/solicitation battle. The stakes are very high, which will elicit significant
effort.

Clearly, having such an unlimited contesf for the hearts and minds of potential
members of the proposed class is not the best way for such a judicially-sponsored contes;[
to be run. In almost all competitive activities, an ofﬁcial or several officials are require‘d,‘ ‘
¢.g., referees in football; umpires in baseball; and line judges in tennis. In this case, the
circuit court is the natural referee. The court’s Orders of May 16 and June 29, 2012,
declined a request to serve in that capacity. It was an abuse of discretioﬁ to decline this

opportunity.

CONCLUSION
The ciréuit court’s Orders of May 16 and June 29, 2012, should be vacated and
the matter reménded for the establishment of reasénable restraints on the contacts
between Plaintiffs’ attorﬁeys and prospective members oflthe proposed class. 7
South Carolina State Plastering joins in and incorporates the arguments made by

Dell Webb Communities, Inc. and Pulte Homes, Inc. in their Initial Brief,

Signature Page Follows
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