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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

CASE NO. 2016-CP-46-870
EDWARD R. KELLY and DEIRDRE O. | ;
KELLY,
Plaintifts, o
Vs, ORDER FOR )

‘ SUMMARY JUDGMENT
ALLEN S. McCOMBS and BENJAMIN

JAMES RUSSELL,

Defendants.

This matter came before me on September 7, 2016, upon Defendants’ Motion for
Summary Judgment and Motion to Dismiss.! Present and representing the parties at the hearing
were: Brian 8. McCoy for Plaintiffs; W. M. Brice, I, for Defendant Benjamin James Russell;
and, Elizabeth R. Faulkner for Defendant Allen S. McCombs. Based on the record before the
court, the applicable law, and the argumehts of counsel, 1 make the following findings and
conclusions.

STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate when it is clear there is no genuine issue of material

fact, and the moving party is entitled to judgment as a matter of law. Baird v. Charleston
County, 333 S.C. 519, 511 S.E.2d 69 (1999); Young v. South Carolina Dep't ofCorrec(ions, 333
S.C. 714, 511 S.E.2d 413 (Ct.App.1999); Rule 56(c), SCRCP. In determining whether any
triable issue of fact exists, as will preclude summary judgment, the evidence and all inferences
which can be reasonably drawn therefrom niust be viewed in the light most favorable to the
nonmoving party. Strother v. Lexington County Recreation Comm'n, 332 S.C. 34, 504 S.E.2d
117 (1998); Pye v. dycock, 325 S.C. 426, 480 S.E.2d 455 (Ct.App. 1997).

“The purpose of summary judgment is to expedite disposition of cases which do not

require the services of a fact finder.” George v.. Fabri, 345 S.C. 440, 452, 548 S.E.2d 868, 8§74

As the parties have all submitted affidavits and documents in support of their respeclive positions, I am treating
the matter as a motion for summary judgment, and applying the standard of review for such motions.
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(2001); Deankins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438 (2003). "Summary judgment
. should be granted when plain, paipablgi,gnid:i};l;dispt'n;ablq facts exist on. which reasonable minds
cannot differ." Pee Dee Stores, Inc. v. Doylé, 58] S.C. 234, 240, 672 S.E.2d 799, 802 (Ct. App.
2009). Summary judgment is inappropriate where further inqtiiry into the facts of the case is
necessary to clarify the application of law. Gadson v. Hembree, 364 S.C. 316, 320, 613 S.E.2d
533, 535 (2005); Wogan v. Kunze, 366 S.C. 583, 591, 623 S.E.2d 107, 112 (Ct. App. 2005);
Montgomery v. CSX Transp., Inc., 362 S.C. 529, 542, 608 S.E.2d 440, 447 (Ct. App. 2004).
FACTUAL BACKGROUND

This case involves a 37-acre tract of real estate located in York County (“the Property™).
3 pert

which was part of a 100+-acre tract owned by Plaintiffs. Henry L. McCombs (“Henry”) wanted
to purchase part of the 100+-acre tract, which adjoined his property.

In 1995, Plaintiffs contracted to sell the 37-acre tract to Henry. In 1996, the transaction
was completed, and Henry received fee simple title to the tract. As part of the transaction,
Plaintiffs reserved a first right of refusal (“FROR™) in their deed to Henry. The FROR simply
stated: “[t]he grantors reserve unto themselves, their heirs and assigns a first right of refusal as
to the sale of the above described property or any portion of the same.”

Defendants assert that on at least two occasions prior to 2001, Henry informed Plaintiffs,
pursuant to the FROR, that he had received, or might receive, an offer to purchase the Property,
and asked if Plaintiffs would match the price of the offer. Plaintiffs expressed their interest in
exercféing the FROR; however, Hém‘y never provided either offer, and no sale of the Property
occurred.

In April, 2012, more than sixteen years afer the sale to Henry, Henry deeded the property

to his son, Defendant Allen S. McCombs (“Allen™), by quitclaim deed for a consideration of ... . -

$5 and love and affection.”™ Plaintiffs were not informed of the transfer, and assert that they were

not aware of it until early 2016. Henry died in June, 2015. Subsequently, in November, 20135,

more than nineteen years after the sale to Henry, Allen sold the Property to Defendant Benjamin

James Russell (“Russell™) for $125,000.00. Allen did not notity Plaintiffs of the proposed sale,
PROCEDURAL BACKGROUND

Plaintiffs filed this action on March 21,2016. They seek rescission of the sale to Russell.

and enforcement of the FROR, so that they can exercise their asserted right. They also seek
damages against both Defendants as an alternative remedy. Defendants filed a Motion for
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Summary Judgment and a Motion to Dismiss Plaintift’s claim's.
DISCUSSION | oL

Based on the record présénte&; I make the followin’é cd'né‘l'usioiis (Sf-law._.'

“The construction of a clear and unambiguous deed is a question of law for the court.”
Bennent v. Investors Title Ins. Co., 370 S.C. 561, 570, 635 S.E.2d 660, 665 (Ct.App. 2006),
quoting Hammond v. Lindsay, 277 S.C. 182, 184, 284 S.E.2d 581, 582 (1981). The role of the
court is to ascertain the intent of the grantor from the deed as a whole. Wayburn v. Smith, 270
S.C. 38, 239 S.E.2d 890 (1977). That underlying principle is subject to the caveat that the
grantor’s intention must not contravene other established principles of law. Id.

Historically, South Carolina has disfavored clauses in deeds that have the effect of
diminishing a conveyance of fee simple title. “An attempt to convey an estate in fee simple and
deprive the purchaser of the incident of ownership is not effective in law.” See Sandford v.
Sandford, 106 S.C. 304, 306, 91 S.E. 294, 295 (1917). A second principle is that any restraint on
alienation in the form of a right of first refusal that is not specific in all required elements runs
counter to the general rule in this state that fee simple ownership carries with it the ability to
convey freely, with few restrictions. See, e. 8., Shealy v. South Carolina Elec. and Gas Co., 278
S.C. 132, 293 S.E.2d 306 (1982); Stvlecrafi, Inc. v. Thomas, 250 S.C. 495, 159 S.E.2d 46 (1968):
and, Sandford v. Sandford, 106 S.C. 304,91 S.E. 294 (1917).

L. FROR as vague and indefinite.

The initial issue presented is whether the FROR, as written, is so vague and indefinite as
to be unenforceable. A right of first refusal to repurchase property held by a grantor is a non-
vested, contingent interest, because the grantee may choose never to sell the subject property.,

Webbh v. Reames, 326 S.C. 444, 446, 485 S.E.2d 384, 385 (1997).  As such, it represents a

restraint on alienation, but is enforceable so long as both the price term, and the time within

which the right may be exercised are reasonable. 61 Am.Jur.2d Perpetuities and Restraints on
Alienation § 110 (2002).

“Whether a right of first refusal is valid depends on the legitimacy of the purpose, the
price at which the holder may purchase the land, and the procedures for exercising the right.”
Restatement (Third) of Property, Servitude § 3.4 comment (f) (2000, update to June, 2016).
According to the record here, the purpose of the restriction in this case was primarily to retain the

property in the family, which is a legitimate purpose. By reasonable inference, the language
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contained in the operative deed dictates that the price to be paid in repurchasing the Property
-would be the same as the sale price contained in the o,ffgr from a potential third party purchaser.
Howevef, the procedures for exercising the ng];t 'ci'fhf.irst refusal arc not specifically stated in the
grant itself.

In the present case, the FROR contains no specification for giving notice of a third
party’s offer to purchase, no specification of time after notice within which the FROR must be
exercised by Plaintiffs, no specification of the time within which Plaintiffs must pay the
consideration for repurchase, or any other terms by which the reasonableness of the servitude
imposed by the FROR may be assessed. Nor are any such procedures otherwise specified in the
deed to Henry. Thus, I conclude that on the facts of this case, the FROR is an unreasonable
restraint on alienation, and is unenforceable.

I1. Enforcement of FROR.

The FROR as contained in the dced to Henry states: “[tjhe grantors reserve unto

themselves, their heirs and assigns a f{irst right of refusal as to the sale of the above described
property or any portion of the same.” On its face, the FROR contains no language making it
binding on the heirs or assigns of Henry. This is in contrast to a previous provision of the deed
placing a restriction on the property pertaining to mobile homes.. That provision states:

The above described property is also subject to the restriction that

neither the grantee nor any of his successors or assigns or leirs

will place more than one mobile home on the above described

property for a period of 45 years, that being from August 29, 1995

until August 29, 2040 and this restriction is as to the above

described property as well as the property from which the above

was carved. (Emphasis added.)
This restriction is clearly made binding on the successors in title to Henry for a definite period.
No such intent is expressed, or can be reasonably inferred, from the language of the FROR.
Thus, upon Henry’s conveyance of the property, or upon his death, the FROR would expire, and
have no effect going forward.

After Henry conveyed the subject property to Allen in 2012, some sixteen years after he

received title, the FROR was no longer binding. Even if it is assumed that the donative transfer

to Allen would not operate to extinguish the FROR, as argued by Plaintiffs, Henry’s death

would. His heirs would not be bound by its provisions, as the language of the FROR simply did

07
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not contain any such provision or language.,
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Thus, I conclude that the FROR was enforceable only between Henry and Plaintiffs, and
expired either upon Henry’s conveyance to Allen, or Henry’s death.
) g CONCLUSION =~

The right of first refusal in this case constitutes an unreasonable limitation upon the

power of alienation, it is therefore violative of the applicable case law and public policy of this
state, and is unenforceable. See McCravey v. Otts, 90 S.C. 447, 452, 74 S.E. 142, 143 (19125;
and, Wise v. Poston, 281 S.C. 574, 579, 316 S.E.2d 412, 415 (Ct.App.1984). Further, the right of
first refusal was binding only as between Plaintiffs and Henry McCombs, as it contained no
language making it binding on Henry’s heirs and assigns.

Therefore, it is ordered that Defendants’ Motion for Summary Judgment be granted, and
Plaintiffs’ Complaint be dismissed with prejudice.

AND IT IS SO ORDERED.

py

September Z’_g; 5016 } m ] / \ Qj}\/M(’/?,ﬂ-/’// [//

S. Jackson Kiniball
Special Circuit Court Judge
York County
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SINTEENTH JUDICIAL CLRGUIT

COUNTY OF YORK CASE NO. 2016-CP-46- Y /

EDWARD R. KELLY and DEIRDRE 9/) !

KELLY, ;
PlaintilTs. :
Vs, i COMPLAINT
ATLEN SOMCCOMBS and BENJAMIN ,
FAMEN RUSSE 1.
i

Defendants, !

The Plaimiffs. Hdward R, Kelly and Deirdre O, Kelly. through their undersigned
uttorney. hereby submit their Complaint against the defendants above named, und allege:

Lo The plaintiy are citizens und residents of York County, South Carolina.

2. Upon information and beliel, both Allen S. McCombs and Benjamin James Russel] are

citizens and residents of York Coumy. South Carolina.,
3 This Jawsuil involves a 36-acre tract of real estate located in York County. South

Caroline, and more particularly deseribed as follows:

All that certain piece. parcel or ot of lund being situated along SC Highway No. 49 in the
Bullocks Creek Township, York County. Sowh Carolina. and more fully shown an 2 pla
entitled Boundary Survey for Henry L. MeCombs recorded on March 220 1696 in Pl
Book A-87 at page 3 in the Office of the Clerk of Court for York County. South Carolina.
and containing 36.00 seres more or less and having such courses and distances. metes and
bounds. as will appear by reference to the ahove plat. said plat being incorporated herein
by reference.

DERIVATION: This being the identical real property conveyed to Allen S. MeCombs by
deed recorded April 11,2012 in Book 12532, page 91, RMC office fur York County, SC.
and conveyed by Allen S, MeCombs by deed recorded November 200 2015 i1
Book15286 at Page 201 i the RMC office for York County. SC.

Tax Map No.2 133-00-00-012 (the “Property™).
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4 In 1095, the PlantitTs purchased certain property in York County trom llenry L.,
Mol ombs."l"he parties cp‘th"ed,i_.nlo aC oniract 01"-1’urcimsc and Sale ("Contract™) relating to the
_Dl'()}).C‘l‘l)'. The Contract provided that the Plaintiffs ‘;\’{)ll]d rcmix_x a onc-acre tract from the
property purchased, and would sell back o Henry 1. MceCombs the 37-acre tract that is the
Property in issue. The parties had extensively discussed that if the Plaintiffs agreed 1o sell the
Praperts back 1o MeCombs without cash. McCombs would have 1o agree to allow Plaintiffs and
their heirs @ first right of refusal to match any ofter that McCombs or his heirs would receive on
the Property. Accordingly. Paragraph 11 of the Contract provides:

The purchaser (Plaimiffs) will have the first right of refusal if the seller
(McCombs) ever decides to sell the 37 acres or any protion (sic) thereot.

The first right of retusal shall be binding upon the heirs of the seller and the
right of first refusal shall inure the (sic) the heirs of the purchasers.

S0 In 1996, Henry 1. MceCombs completed the purchase of the Property and received a deed

fer the Property.

6. The deed back o Henry 1. MeCombs for the Property was recorded March 22, 1996 in

Book Vol B8 at Page 125 i the Office of the York County Clerk of Court. The Deed expressls

meludes o first right of retusal. as tollows:

The grantors reserve unto themselves. their heirs and assigns a first right of refusal as o

the sule of the above desceribed properly or any portion or partial of the same.

7. Subseyuently. on at least two oecasions prior W 2001, Henry L. McCombs informed the

Plainiifts, pursuant o the first right ol refusal, that he had received an offer to purchase the

Property and asked i they would maich the price of the offer. On both occasions Plaintifls
requested a copy ol the ofter or contract, and expressed their interest to exercise the right and re-

purchase the Property. However, Mr, MeConbs Lailed 1o provide the oifer or contract on cither

nccasion, and no sule veecurred,
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8. By Quitclaim Deed recorded April 11, 2012 in Book 12332 at Page 91 in the Ollice ol

i

the York County Clerk of Court. Henry L. MeConbs purported to convey the Property to his

son. Defendant Allen S McCombs for S5 and “Love zlmd Alfection.” The Plaintifts were not
informed of the transter, and were notaware that it occurred until carly 2016.

9. Heary L. McCombs died in June 2013,

10. By Deed recorded November 20, 2015 in Book Vol. 13286 at dage 201 in the Oflice of
the York County Clerk of Court. Defendant Allen S, MeCombs purported w convey the Property
to- Defendant Benjamin Jumes Russell for $125.000.00. The Plaintitfs were not given a right of
first refusal and were not aware of the ransaction until carly 2016.

Fiv Plaimtills would have exercised the right of first refusal. and would have promptly
purchased the Praperty at the sale price. Plaimiifs were ready. able. and willing to exercise the
right of first refusal contained in the 1996 Deed. Defendant Allen S, McCombs had actual
knowledge how to contact Plainiils,

12, Fach Defendant had actual knowledge and record knowledge of the first right of refusal.
but faited to comply with the requirements thereol, Each Detendant closed the sale referenced in
paragraph 9 with actual knowledge of the first right of r.cl'uszli in the deed, but proceeded with the
knowledge that the right was not provided to the Plainiffs,

13, By Jetter dated January 19,2016, counsel for Plaintilts informed cuch ol Defendant Allen
S MeCombs and Defendant Benjamin Jumes Russel] regarding their violation of the first rig
refusal, and the PlainGffs™ intemt 1w exercise the vight and seek compliance by judicial
mtervention.

14, The first right of refusal does not invalve a Tproperty interest.” and therefore S.C. Code

seetion 27-6-20 ¢f se. does not apply. Alternatively. 8.C. Code section 27-6-30(1) expressly
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caocludes o nondonative transier from the invalidity provision of 27-6-20. The court of appeals

case of Webh v Reames, 326 8.0 ddd. 485 S.1.2d 384 (CL App. 1997) does no!‘conlml.nnd is

dixlinguislmlbllé. or alternatively ‘is not a Cdfﬁeél sl;ucmcm of the Taw and should be corrected.

13, Plaintiffs are entitled (o have the first right of refusal provision in the Deed enforced, o
specilic performance thereoll w recession of the Deed between the Dcl'cndams, and 10 equitable
and legal relief available under South Carolina law. Alternatively. Plaintitfs are entitled 1w
judgment against the Defendants for damages suffered by violation ol the first right of refusal,

FIRST CLAIM FOR RELIEF
(Specific Performance and Recession)

1. Fo the extent not inconsistent with the remaining allegations herein. Plaintifts re-

allege und incorporate by reference the preceding paragraphs.

7. The 1996 Deed contains o valid and enforceable first right of refusal.
I8 Fhe Delendants breached and violated the provision in the Decd by failing 10

provide PlamtifTs the right w0 purchase the Property at the sale price offered 1o Delendant
MeCambs by Defendant Russell.
Iy, Plhnutts would huve exercised the right and purchased the Property Irom

MeCombs Tor the $125.000.00 sale price to Russell,

2. Plaintitfs are entitled o specific performance of the first right of refusal. including

sir Order of the Court reseinding the Decd from Defendam MceCombs w Defendant Russell. and
veguiring Plaintifls w purchase the Property from MeCombs at the sale price within a reasonuble
L.

SECOND CLAIM FOR RELIEF
(Equitable Relief/Constructive Trust)
2h o the extent not inconsistent with the remaining allegations herein, Plaintifls re-

allege and incorporate by reference the preceding paragraphs.
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22, Assct forth above. the Defendants were aware of the first right of refusal in favor

ol the Plaintifls that was in the Deed (.1*:1'{3:';.!'_\'» in the Deﬁfnclnms' chain of title. The Defendants
decided not to provide the Plaintifts with the first right of refusal to which they were entitled in
the Deed. Defendant McCombs would have received the exact same sale price (rom the
Plaintifls. and Defendant Russell would not have been damaged because he would not have been
required 1o pay the agreed upon price for the Property, Plaintilfs are damaged by the actions of
the Defendants, which action involves real estate with particulur value to Plaintiffs,

23, The conduct of the Defendants was wrongful in that they were aware ol the
requirements of the Deed. but failed to give Plaintiffs any notice of the transaction either betore

or afier the closing of the suale to Defendant Russell.

()

4. Defendant Russell is unjustly enriched by having legal title to the Property for
which Plntiffs expressly reserved a st right of refusal. of which Detendant Russell was
aware.

25 Under the equitable principles recognized in South Carolina that Equity will not
sufler o wrong to be without a remedy and Equity regards as done what ought w0 be done. the
Court should require the Property 1o be transferred o Plaintifls in exchange for payment 1o
Defendant Russell of the amount he paid therefor. as if the Defendants had complied with the
Pros ision in the Deed.

THIRD CLAIM FOR RELIEF
(Breach of Countract)

26, Tothe extent not inconsistent with the remaining allegations herein. PlaintfTs re-

allege and incorporate by reference the preceding paragraphs,

27. In the alternative o specific performance. the provision in the Deed constitutes

contraet between Plaintifts and Henry L. McCombs and his heirs and suceessors, until the st
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right of refusal had been actually offered and either accepted or rejected. 10 comply with the
requirements thereof.
. i h - B L e

28. Defendants breached the contract by failing to provide Plaintiffs with the first
right of refusal. and Plaintilts have been damaged by the breach in un amount to be proven w
trial.

WHEREFORE, having set lorth its Complaim, the Plaintifts pray that the Court inquire
into the matters set forty herein and:

L Order specitic performance ol the lirst right of retusal and order all actions.
mchuding recission. o eftectuate the speeific performance. as a matter of law or as a1 matter ol

Uity

2 Ahlernatively. award Plaintills damages in an amount to be proven for the
Detendants breach of the st right of refusal proyision:

For Phintills™ costs and attorneys” tees: and

4. For sueh further and other reliet as the Court deems just and appropriate.

Respectfully submitted this ,I_./ day of March 2016.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o, ) CASENO.2016-CP-46-870
COUNTY OF YORK Yy T e T e
Edward R. Kelly, ct. al., ) o
Plaintift, ) LW
) O o
Vs. ) N
) ANSWER OF BENJAMIN JAMES R}USS;_EL[.'{}]
Benjamin James Russell, ct. al ) ‘ i W
)
)

Benjamin James Russell. through his attorney, does answer the Complaint as
follows:
1. Admitted, to the information and belief of the Defendant.

2. Admitted as to the within Defendant.

k3]

Denied as to Plaintift™s right to bring a real property based action, but admitted
for limited purposcs only that the transter of the described tract is the basis of
Plaintiff’s action.

4. Denied and Strict Proof required, and further answered and defended that such
alleged contract is not ot public record, nor are either of the Defendants herein
parties to such contract, nor did Defendant hcrein'hu\'c any notice of same and
further answered that should such contract have actually existed, it would have
been fully extinguished by the effect of the South Carolina Merger Doctrine
which states in part that the rights of the parties are fixed by the terms of the deed
even if same vary trom the terms of the antecedent contract.

5. Admitted that Mr. Henry McCombs, did purchase the property.

e s
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6.

~1

Admitted that Mr. Henry McCombs did receive a recorded deed with that specific

language included therein, but further answered and defended that while that

specific language is as follows:

“The grantors reserve unto themselves, their heirs and assigns a first right of
refusal as to the sale of the above property or any portion or partial of the same™
that this language was specific to Henry McCombs only and does not properly
state the normal and customary words that it binds the grantee’s heirs or assigns.
nor give any notice or indication that it runs to or impacts any person other than
Henry MceCombs, nor that it runs with the fand, but by its very wording. the
provision limits its own scope to Henry McCombs only as the initial Graiitee, and
same cannot be considered an oversight because it does specifically run to the
benelit of the heirs and assigns of the Plaintiff and is so worded, therefore it is not
binding on either Defendant herein, both of whom are assignees, once and then
twice removed from Henry McCombs, and therefore Plaintift's action, both as to
them, and as to this proi)cny, should fail.

Denied and strict proof demanded, and further answered that Henry McCombs is
deceased and thercfore such an allegation cannot be verified or defended by this
Defendant and absent some direet physical evidence of same, it should not be
admissible if so attempted, but in any event further answered that same is
immaterial if the wording of the provision limits its enforeeability to Henry

McCombs who is deceased and neither he. nor his estate is a party hereto.

8. Admitted as to the transfer, but denied as to the Plaintiff's lack of knowledge and

further Answered that this Defendant is informed and believes that the other

01
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16.

17.

Defendant herein was present for a meeting in which Mr. Henry McCombs and

s e e 1 o

P L

Plaintiff discussed in advance he éi)cci'ﬁc transfer between Henry McCombs and
Allen McCombs.
Admitted as to the death of Mr. Henry McCombs. but this Defendant is not

personally aware of the actual date.

. Admitted as to the transfer, but denied that Plaintiffs were unaware and turther

denied that they were entitled to any right of refusal to purchasc.

. Denied in that Defendant has no way to reply to any allegation as to what

Plaintiffs would or would not have done. nor as to their ability to do so.

. Denied and strict proof demanded and further denied as to the existence of a valid

first right of refusal..

. Admitted

. Denied and further answered that South Carolina case law is clear and specitic

that a first right of refusal is a non-vested property intercst subject to the Rule
Against Perpetuities and further answered that South Carolina Case Law and
Code Section 27-6-20 and Webb v. Reames, as well as other cases, make clear
that the law of South Carolina is that language such as was included in this deed
does in fact violate the rule against perpetuities and as such. South Carolina has

deemed them not simply voidable, but in fact void from the outset.

. Denied as to all allegations and strict proof demanded.

No answer required and therefore denied to the extent same is consistent with the

other answers herein.

Denied for the reasons set forth otherwise within this answer.




1

18.

Denied for the reasons set forth otherwise within this answer, including the lack
of applicability to this Defendant as a second level removed assigneg of the:

originally grantee.

. Defendant has no actual knowledge to reply to what the Plaintiff would or would

not have done.

20. Denied for the reasons set forth otherwise within this answer.

(R}
h

. No answer required and therefore denied to the extent same is consistent with the

other answers herein.

Denied and strict proof demanded as to notice and requirement of notice, and
further answered that the provision itself has no element discussing notice or even
requiring same in writing and Defendant is informed and believes that Plaintiff
was given verbal noﬁc‘c. in advance, of Henry NMcCombs intention to transfer the

property to Allen McCombs.

- Denied for reasons set forth above, and further answered that there is no

requirement of any sort that Defendant Russell communicate with Plaintiffs, nor

is there any contractual relationship between them in any manner.

24, Denied and further answered that Defendant is not unjustly enriched and did pay

full consideration for the property.

- Denied as to any wrong in general due to the unenforceable nature of the wording

specifically as to this Defendant and generally under the Rule Against Perpetuities

under both case law and statutory law.

. No answer required and therefore denied to the extent same is consistent with the

other answers herein.
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27. Denied and specifically answered that this paragraph alleges the provision is
binding on the “lieirs and z.xssighé"" A('ﬁfll-ilzexir'y’ McCombs hut the wordingof the
provision is specifically lacking thosc necessary words that would be mandatory
in order to extend that provision past Henry McCombs.

28. Denied.

BY WAY OF FIRST DEFENSE:
(Rule against Perpetuitics)
29. All matters alleged above, not inconsistent herewith, are to be considered as
restated as necessary or appropriate.
30. That the case law in South Carolina is clear that a right of first refusal is a
contingent non-vested interest that must absolutely vest within.a life in being at

the time of creation or within 21 ycars thereafter.

o
—

. That S.C. Code Section 27-6-20 codities the Rule and further does add an

alternative that is must vest within 90 years of creation.

[
[£S)

. That the wording of this provision is open ended and purports to last for the
benefhit of the Grantor and Grantor's heirs and assigns until a salc occurs and
because, at the time of the creation of the document, it was possible for the
property have passed for generations without a sale, it is therefore, under

established South Carolina law. void from inception.

————

=
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33. That case law is clear that if a perpetuities issue exists then the right is not

. voidable, but is in fact void from inception and unenforceable.

BY WAY OF SECOND DEFENSE:

(Lack of Contractual Relationship to Defendant)

1. All matters alleced above, not inconsistent herewith, are to be considered as

=

restated as necessary or appropriate.

. That the provision in question lacks even the most basic wording to make it

extend beyond the original grantee, Henry McCombs

. Absent the allegation that it is void from inception under the settled law of South

Carolina, it is also unenforceable against the Defendants herein because both are
assigns of Henry McCombs and as such are not bound by the actual wording of

the provision.

. That this lack of necessary language only appears in the provision herein.  The

deed itself, paragraph immediately above this provision, set a specific restriction
against mobile home for 45 years and does specifically make it binding on the
“arantee and his successors or assigns or heirs™ so Defendant believes that the
intent of the tfollowing provision, which specifically does not contain that same

wording, was to only last the litetime of Henry McCombs.

. That regardless of the intention, the wording, or lack thereot, limited the provision

to the lifetime of Henry McCombs, whom Plaintift has correctly alleged died in

2015.



BY WAY OF FOURTH DEFENSE:

(Unenforceability due to Vagueness)

39. All matters alleged above, not inconsistent herewith. are to be considered as
restated as necessary or appropriate.

40. The provision herein is lacking in most of the basic elements that would be
required to meet even a minimal standard of enforceability, including but not
limited to how notice would be given, how notice would be proven, how notice
would be waived. what the terms of repurchase would be, how long compliance
would be required, how it would be determined who had priority of rights should
multiple heirs of Plaintiff exist.

41. That it would be unjust for the court to enforee a provision that by its own
inadequacy lacks enough information to give sufficient notice of its own

requirements

BY WAY OF FIFTH DEFENSE
(Statute of Limitation)
42. All matters alleged above, not inconsistent herewith, arc to be considered as

restated as necessary or appropriate.,

S T
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43, That Henry McCombs transferred the property to Allen McCombs in April of

44,

n

2012 and such transfer is of record and has been tfopa, period exceeding three
years.

That this Defendant (Russell) is informed and believes that the M_cCombs gave
specific notice to Plaintift, prior to April of 2012 of their intended transfer
between themselves and Plaintitf indicated at that time to McCombs that Plaintiff
had no interest in reacquiring the proper and that Defendant Russell is informed
and believes that McCombs considered this a proper waiver, that the deed
provision does not require a written waiver, and that in any event that deed
transfer from Henry McCombs to Allen McCombs eccurred more than three years
prior to the filing o l’lhis lawsuit or to the exccution of a deed from Allen
McCombs to Russell and as such Plaintift is barred by the Statute of Limitations

from prosecuting this action.

- Any matter not otherwise answered or addressed above is to be considered denied

and strict proof thereot demanded.

WHEREFORE. DEFENDANT HAVING ANSWERED., does request that this Court,

after due deliberation and proper hearing, issue its ORDER:

[

(]

That the Complaint of the Plaintitf be dismissed for the reasons set forth above, or

for any one of them.

That the provision in question be determined to be void from inception as a
violation of the Rule against Perpetuities, under case law or under statutory law,
either or both.
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That, in the alternative or together with any other relief, that if the provision is ‘ ]
upheld inpart or in whole, that no relief be granted against Defendant Russel] in
‘that the provision is not binding upon the assigns of Henry McConibs, of whom
he is one, and therefore he has no contractual or other relationship with the
Plaintiff which would give them standing to seek relief against him.

4. That, in the alternative or together with any other relief, that the provision be held [
unenforcecable due to lack of specificity and vagueness. P

5. That, in the altemative or together with any other relicf, that any request for relicf
by the Plaintift be barred by the Statute of limitations.

6. For such other relief as the court deems necessary and proper.

Respectfully submitted.

William M. Brice, 11 B
Brice, Law Firm, LL.C
P. 0. Box 300

9 North Roosevelt Street

York, S.C. 29745 .

803-684-4462 |

macfd thebricelaw firm.com -

May 12,2016 ’
|
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Allen S. McCombs and Benjamin James
Russell,

COUNTY OF YORK. _ )

Fdward R Kelly and Dexrdre 0. Kelly, -~

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) SIXTEENTH JUDICIAL CIRCUIT

Vi ' -
: AT
R | oy 4 P it

2

ANSWER and COUNTERCLAIM of

Plaintiffs, ALLEN MCCOMBS

VS.

Case No. 2016-CP-46-870. - %

Defendants.

vvvvvvvvv\)vv';

COMES NOW the Defendant, Allen McCombs, by and through his undersigned attorney,

and answering the Plaintiffs’ Complaint, would show unto the Court and allege that:

o

WS}

Kelly and Kelly v. McCombs and Russell 2016-CP-46-870

FOR A FIRST DEFENSE

(Qualified General Denial)

The Defendant denies each and every allegation contained in the Plaintiffs’ Complaint

unless expressly admitted, acknowledged, or qualified herein.
The Defendant admits the allegation of Paragraph .

In answering the allegations of Pa ragraph 2, the Defendant admits that he is a resident

of York County, South Carolina.

In answering the allegations of Paragraph 3, the Defendant only admits that the transfer

of the described tract is the subject of Plaintiffs’ action, but denies Plaintiffs have any

cause of action involving this tract of land,
The Defendant denies the allegations of P

aragraph 4 and demands strict proof thereof.

The Defendant admits the allegations of Paragraph 5.

In answering the allegations of Paragraph 6, the Defendant admits that Henry

Answer and Counterclaim Page 1 of 7
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10.

14.
15.
16.
17.
18.

19.

Kelly and Kelly v. McCombs and Russell  2016-CP-46-870

McCombs did reccive a recorded deed with the specific language as set forth in

. —Paragraph 6, but denies that this recarded deed reserved a valid first right of refusal.

The Defendant denies the allegations of Paragraph 7 and demands strict proof thereof,
[n answering the allegations of Paragraph 8, the Defendant admits that Henry
McCombs purported to convey the property to his son by Quitclaim deed recorded April
L1, 2002 in Book 2552 at Page 91., The Defendant denies the remaining allegations of
Paragraph 8 and demands strict proof thereof, N

The Defendant admits the allegations of Paragraph 9.

In answering the allegations of Paragraph 10, the Defendant admits that he conveyed
his interest in the property to Benjamin James Russell for $125,000. The Defendant |
denies the remaining allegations of Paragraph 10 and demands strict proof thereof.

In answering the allegations of Paragraph 11, the Defendant has insufficient knowledge
as to what the Plaintiffs would have done. The Defendant denies the remaining
allegations of Paragraph 11 and demands strict proof thereof.

In answering the allegations of Paragraph 12, the Defendant denies the existence of a
valid first right of refusal and further denies the remaining allegations of Paragraph 12
and demands strict proof thereof.

The Defendant admits the existence of such letter in the allegations of Paragraph 13.
The Defendant denics the allegations of Paragraph 14 and demands strict proof thereof,
The Defendant denies the allegations of Paragraph L5 and demands strict proof thereof.
Paragraph 16 does not require a response.

The Defendant denies the allegations of Paragraph 17 and demands strict proof thereof.
The Defendant denies the allegations of Paragraph 18 and demands strict proof thereof.

In answering the allegations of Paragraph 19, the Defendant has insufficient knowledge

Answer and Counterclaim  Page 2 of 7
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20.

21.

29.
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o

Kelly and Kelly v. McCombs and Russell 2016-CP-46-870

as to what the Plaintiffs would have done and accordingly denies the allegations.

The Defendant denies the allegations of Para, raph 20 and d__e_mands strict: proof thércof.

ey e
D -

Paragraph 21 does not require a response.

The Defendant denies the allegations of Paragraph 22 and demands strict proof thereof.

The Defendant denies the allegations of Paragraph 23 and demands strict proof thereof.

The Defendant denies the allegations of Paragraph 24 and demands strict proof thereof,

The Defendant denies the allegations of Paragraph 25 and demands strict proof thereof,
Paragraph 26 does not require a response.

The Defendant denies the allegations of Paragraph 27 and demands strict proof thercof.
The Defendant denies the allegations of Paragraph 28 and demands strict proof thereof,

BY WAY OF FIRST DEFENSE

(Rule Against Perpetuities)

Each and every allegation set forth in the preceding paragraphs is re-alleged and

incorporated herein by reference as fully as if repeated here verbatim to the extent not

inconsistent herewith,

Case law in South Carolina is clearly sets forth the Rule Against Perpetuities in that a
first right of refusal is a contingent, non-vested interest that is invalid unless it is certain

to vest within a life in being at the time of creation or within twenty-one (21) years

thereafter,

S.C. Code Section 27-6-20 codifies the Rule Against Perpetuities and further does add an

alternative that a first ri ght of refusal may also vest within ninety (90) years of creation.

The provision as alleged to be a first right of refusal in paragraph 4 of Plaintiffs’

complaint is open ended and purports to last for the benefit of the Grantor and Grantor’s

heirs and assigns until a sale occurs and because, at the time of the creation of the

Answer and Counterclaim Page 3 of 7
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35.

37.

Kelly and Kelly v. McCombs and Russell  2016-CP-46-870  Answer and Counterclaim

document, it was possible for the property to have passed for generations without a sale,
el . . S FELUTEE B S N
the provision was invalid:at-the time of execution of the deed. s

Case law is clear that if a perpetuities issue exists then the right void from inception and

unenforceable.

BY WAY OF SECOND DEFENSE

(Statute of Limitations)
All matters alleged above, not inconsistent herewith, are to be considered as restated as
necessary or appropriate.
That Henry McCombs transferred the property to Allen McCombs in April of 2012 and
such transfer is of record and has been for a period exceeding three years.
That the Defendant McCombs gave specific notice to the Plaintiffs, prior to April 0£2012
of his intent to transfer the property to the Defendanl Russell and the Plaintiffs indicated
at that time to Defendant McCombs that the Plaintiffs had no interest in reacquiring the
proper and that the Defendant McCombs considered this a proper waiver, that the deed
provision does not require a written waiver, and that in any event dmt deed transfer from
Henry McCombs to Allen McCombs occurred more than three years prior to the filing of
this lawsuit or to the exccution of a deed from the Defendant McCombs to the Defendant
Russell and as such the Plaintiffs are barred by the Statute of Limitations from

prosecuting this action.

Any matter not otherwise answered or addressed above is (o be considered denied and

strict proof thereof demanded.

Page 4 of 7
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41.

Kelly and Kelly v. McCombs and Russell 20 16-CP-46-870

BY WAY.OF THIRD DEFENSE

(Lack of Contractual Relationship to Defendant) =T
Each and every allegation set forth in the preceding: paragraphs is re-alleged and
incorporated herein by reference as fully as if repeated here verbatim to the extent not
inconsistent herewith.
The provision as alleged to be a first right of refusal in paragraph 4 of Plaintiffs’
complaint lacks even the most basic wording to make it extend beyond the original
grantee, Henry McCombs.
Absent the allegation that it is void from inception under the law of South Carolina, it is
also unenforceable against the Defendants herein because both are assigns of Henry
McCombs and as such are not bound by the actual wording of the provision.
The absence of necessary language only appears in the provision in question. In the
deed itself, in the paragraph immediately above the provision in queslion, is a specific
restriction against mobile homes for forty-five (45) years, and that provision does
specifically make it binding on the “grantee and his successors or assigns or heirs” so the
Defendant believes that the intent of the provision in question, which specifically does
not contain that same wording, was to only last the lifetime of Henry McCombs.
Regardless of the intention, the wording, or lack thereof, limited the provision to the
lifetime of Henry McCombs, whom Plaintiff has correctly alleged died in 2015.

BY WAY OF FOURTH DEFENSE

(Unenforceability due to Yagueness)
Each and every allegation set forth in the preceding paragraphs is re-alleged and

incorporated herein by reference as fully as if repeated here verbatim to the extent not

inconsistent herewith.

Answer and Counterclaim Page 5 of 7
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44,

46.

47.

Plaintiffs’

1.

Kelly and Kelly v. McCombs and Russell 20| 6-CP-46-870

The provision as alleged to be a first right of refusal in paragraph 4 of Plaintiffs’

complai__‘nt.lackgbasic minitum eieménts quiired for enforceability, in‘clilding but not
limited to, how notice would be given, how notice would be proven, how notice would be
waived, what the terms of repurchase would be, how long compliance would be required,
and how it would be the determination would be made regarding who has priority of
rights should multiple heirs of the Plaintiffs exist.

It would be unjust for this Court to enforce a provision that, by its own inadequacy, lacks

enough information to give sufficient notice of its own requirements.

BY WAY OF FIFTH DEFENSE AND BY WAY OF COUNTERCLAIM

(Attorney’s Fees)
Each and cvery allegétion set forth in the preceding paragraphs is re-alleged and

incorporated herein by reference as fully as if repeated here verbatim to the extent not

inconsistent herewith.

The Defendant cannot afford to pay his attorney. The Plainti(fs do not have a valid cause

of action and this action is frivolous. Defendant requests the Court to require Plaintiffs to

pay his attorney’s fees and costs.

WHEREFORE, the Defendant Allen S. McCombs prays for the dismissal of the

Complaint, and for the following permanent ancillary and collateral relief

That the provision in question be determined to be void and invalid from inception as a

violation of the Rule against Perpetuitics, under case law and/or under slatutory law;

That, in the alternative or together with any other relicf, any request for relief by the

Plaintiffs be barred by the Statute of Limitations;

Answer and Counterclaim Page 6 of 7
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That, in the alternative or together with any other relief, if the provision is upheld in part
or in whole, that norr_eiljgf be granted ag'g.ipﬂs,g,ghp Defendant M?CmeS'i{is-lhat'lll__e e

| pro;isioﬁ is not Binéiing upoﬁ the assigns of Henry McCombs, of whom he is one, and
therefore he has no contractual or other relationship with the Plaintiffs which would give
them standing to seek relief against him;

That, in the alternative or together with any other relief, the provision be held
unenforceable due to lack of specificity and vagueness:

That Plaintiffs be required to pay Defendant’s attorney’s fees and costs; and

6. For such other relief as the court deems necessary and pro

. Beth Ramsey Faulkner
Attorney for Defendant Allen S. McCombs
Faulkner Law Firm, LLC
York, th Carolina P.O. Box 1030
Ma)j%()m 616 East Liberty Street
York, South Carolina 29745
(803) 818-5700

Kelly and Kelly v. McCombs and Russell 2016-CP-46-870  Answer and Counterclaim Page 7 of 7
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STATE OF SOUTH CAROLINA
R SINTEENTH JUDICIAL CIRCULY
COUNTY OF YORK 77 o 20M6-EP46870,

Edward R, Kelly and Deirdre O. ICelly,
e PLAINTHS REPLY 10
_ Plaintiffs. COUNTERCLAIN
V. OF DEFENDANT

Allen S, McCombs and Benjamin James

Russell,
__Defendants,

preendarn Yo

he Plaintils, replying 1o the Coumerclaim oi v

would respectiutly show unio the Courtand allege:

INTHE COURT OF CONMMON P AN

FORA FIRST DEFENSI ' e

The Counterclaim Tail o state Facts sulficiont o consiitiie i cause of aciio.

FOR A SECOND DEFINSE

‘ (%)

T he wllegations ol Plaintiff's Complaint are realleged -ud incorporiied oo, e

extent ey are not incongistent with the allegations set fersh
responds o allegations in the Counterclaim. Aol the alep
denieds Al allepations ol the Counterclaim not expressiy o
oandhine e ooy, -
TR R RS F A S R A

resprends ta e numbered paragraphs under the Counterciam

47, The allegations of paragraph 47 are dented Mo such rehici e avilable 2l

counterclaim is Irivelous..

WHEREFORI, having tully responded o the ©oumerchaim heeein, Planih poa

o

wnd Conmterelaim be dismissed. that Plaintlt recover hi aitormes foos and vosts il o
ainer and Turther relief as may be Just and proper.
L
R I

. . A .
Respectfully submitted this ! -7 day ol June 2016
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CERTIFICATE OF SERVICE BY kl.-\lLl.\"C

The undersipned doés hereby certify that a cops of the foregoing and gttachad, REPLY
TO COUNTERCLAIM upon the Defenddnts in this_aciion by depositing & copy therealt
enclosed in a pre-paid envelope, in an official depository under the exclusive care and custody ol

the United States Postal Service. properly addressed as totlow s

Beth Ramsey Faulhner Tsg.
Faulkner Law Fromoide
P.O. Box 1030

York. SC 29743
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Brice Law Firm. 10 S
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STATE.OF SOUTH.CAROLINA ) . . INTHE COURT OF COMMON PLEAS

- ) T CASENO. 2016-CP-46-870
COUNTY OF YORK )

Edward R. Kelly, ct. al.

Plaintift,
Vs, MOTIONS)
Allen S, MeCombs. et al.

Defendant.

R N N D TR N G

The undersigned William M. Brice. L attorney for Benjumin Russell. Defendant
herein. moves that the Court for an Order of Summary Judgment and-or an Order of
Disnissal as follows:

Defendant is entitled to a summary judgment and’or a Dismissal as a matter of
faw because the language and unumbiguous wording in question in the Deed of Plaintff
to Defendants™ predecessors in title does not ereate a first right of refusal, and further is
insutlicient to be enforceable. and further it does not give rise to a cause of action as to
this Defendant. nor does it set forth sufficient facts as to Benjamin J. Russell. all for the
reasons set forth below and as will be further set forth the Defendants” Trial Brief:

therctore no genuine issuce o material fact exists,

DISMISSAL UNDER 12 (b) (6) AND
RULE AGAINST PERPETUITES:
Plaintiff’s action is to attempt to enforee what it alleges is a first right of refusal
contained in deed from Plaintifts to Henry L. McCombs. same recorded March 22, 1996

tn Deed Book F481. Page 123, copy attached hercto,

[,
i !

ey
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Such deeds contains two paragraphs that impact this matter.

The first one, which is noY.at issu¢ hercin. but is important dug to its $pecitic and
detailed language, wording and limitations does state:

*The above deseribed property is also subject to the restriction that neither the
crantee. nor any of his successors or assigns or heirs will place more than one mobile
home on the above described property foc a period vl 45 years, that being from August
29, 1995 until August 29, 20407,

This sentence contains both a specific termination point and language that make it

binding upon the “successors or assigns or heirs™ of the grantee. The following provision

i the deed contans neither o these elements:

The seeond sentence, which is the issue herein. does state:
“The grantors reserve until themselves, their heirs and assigns a firsi right of

refusal as to the sale of the above deseribed property or any portions or partial of the
same”

This sentence is distinguished in that it has no termination but is rather an
pnproper and unfimited grant to the “erantors. . their heirs and asstgns™ in violation of
the Rule Against Perpetuitios.

This sentence is also distinguishable in that it has no language making it binding
on anyone bevond the original grantee. Henry L. McCombs. It contains no language as
Lo the Grantor's heirs. successors and assigns. nor even a basic “runs with the land™ stiyle
of statement. Absent the fuct that this lunguage is void as u violution of the “rule against
perpetuities™, both in common law and in statutory form, then the maximum impact of
this wording would have heen Lo create some claim as to Henry L. McCombs only.

This cunnot be justitied a simple or clerical mistake in that the immediately

preceding paragraph of the deed does contain both o fixed termination point and the
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normal and appropriate language as to “heirs and assigns” of the Grantee, but both were

specificallyndt inéluded in‘the second paragraph. T ST,

The Rule Against Perpetuities is a long held and well established principal in
South Carolina, both in Case Law and in Statutory Form.

Section 12-6-20, S.C. Code of Laws, sets for in (A) (1) and (2):

(A1A non-vested property interest is invalid unless:

(1) When the interest is created it is certain t vest or terminate no later than
21 years after the death of an individual then alive OR
(2) The interest vests or terminates within ninety years after its creation.

Common Law. as set forth in case law, including but not limited to Queens Grant
and 118 predecessor cases, has heen elear that an alleged fivst right of relusal which does
not comply with the Rule Against Perpetuities is not simply voidable. but is absoluicly
void from creation.

This provision does not contain sufficient fanguage to cither vest it or not vest it
within required period. This common law “void from inception”™ concept is mirrored by
the statutory language that sets forth that it must be valid “when the interest is created” or
it fails and is void.

Also importantly, the wording used in the deed is lacking any determination as 1o
whether they intended that this would be effective as to only the first transfer or as to
cvery transfer or even every subsequent transfer. It is lacking as o any deicrmination as
to whether a waiver s to a sale of some portion of the property would forever waive a
right of repurchase as to that portion or i’ it would pick back up and still apply if that

initial grantec then re-sold some or all of the initially acquired property. This creates a

ey

,___.._im
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situation where 15 can be alleged there is no ending point to the time in which the

Grantors “themselves and their heirs md n:.sl %ﬂ]S“,,L:F3E"l.d ‘i"}?rc,\_ﬁcyl keep demanding-some
right of repurchase.

By its wording. it appears that the Grantor's heirs can claim to cnforéc aright to
re-purchase “uny portion or parcel”™ ever sold by any person until the end of time and
there can be no clearer violation ol the Rule Against Perpetuities than such a situation.

By its very language. it does not necessarily ever terminate. The case law is clear
that it s not enough that an event “may” or “could™ oceur. but rather it must set forth tha

ieshadl oceur, and theretore the provision, is void from creation and this action therefore

does not ereate facts sefticient (o constitule i cause of action and theretore must be

dismissed under Rule 12 (b) (6) and further must be dismissed us a violution of the Rule

against Perpetuitics.

DISMISSAL AS TO 12(hj (2)

Al matters set torth above are re-alleged so long as not incansistent herewith,

Allen S.NeCombs was the first grantee of Henry L. MeCombs by way ofa deed

recorded April TH 2012 in Book 123552 g Page 91, some sixteen vears afier the initial

conveyance.  Additionally, Henry L. MeCombs is deceased and his estate is not made a

parts Lo this action.

Benjumin J. Russell is the second gruntee a

tter Allen S, MeCombs, having

received a deed from Allen S, MeCuemba, recorded November | 1.2015 in Record Book

13256 at Page 201.
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IFany rights were aftorded- Defendants believes that none were so afforded in

3 .

that-the Perpetuities Rule miikes i vl ?'min:i in“cc;';;i'(:;rr b\ t];c wording of the seconid
sentence in question, then by the very wording used, such rights were lmited by the
Plaintift's (as Grantors) to a personal right against Henry 1. McCombs and were not
effective against anyone taking after him. The Plaintiffs have no rights or other
contractual relationship with Benjamin J. Russell aﬂ‘ordcd to them by this sentence.
BBenjamin J. Russell is neither Henry L. McCombs, nor a party bound by the wording of
the second sentence referred to ahove and therefore this action should fail as to Benjamin

J. Russell under Rule 12(b) (2) for lack of jurisdiction over him as a party. and likewise

should fail as 1o Allen S. McCombs for the same reason and be dismissed.
DISMISSAL FOR STATUTE OF LINITATIONS:

For the reasons set forth above, the wording that is the issue of this action did not
create any possible rights bevond a personal claim against the Grantee. Henry L.
MeCombs.  The wording in question was created by the Plaintifl™s and by their altorney
in the deed thal Lha?}'-' presented to Henry L. MeCombs. Sufficient, but unrelated language
contained in other places in the deed that bound Mr. MceCombs heirs and assigns. but
same was specifically not included in that paragraph.

This first conveyanee (April of 2012) was more than three years prior to the filing
ol this lawsuit. was known to the Plaintiffs, is of publiv record. and therelore this action

is barred by the Statute of Limitations
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DISMISSAL DUE TO VAGUENESS AND UNENFORCEABILITY

OF TERNIS OF REPURCHASE

The wording in question, purported to be a “first right of relusal™ as exists would
bea conenant and restriction on title and same are disfuvored in the law unless clear and
concise and the wording of this provision facks even enough basic intormation to allow
enforcement.

Itkicks o determination of how notice must be given,

e lacks o determination ol how cither price or valuee are 1o be determined.

It facks any determination as 10 how long cither party, il notice is given, has to
reject or aceept the right of refusal or an-_\' determination of the timing of closing.

I lacks any determination as to some order of privrity tor enforcement by the

“hews”,

It lacks, most importantly. any determination as to whether this is only good tor

the tirst transfer, or i iis effective Tor every transfer that ever oceurs as to any portion of

the property, which is also o violation of the Rule Aguinst Perpetuitics.
I general it lacks evers necessary element w esiablish terms to reasonably

enforee and claim of repurchase.

WHERLEFORE. Defendant. Benjamin 1. Russell. having moved for relief, does
pray that this Court. after due deliberation and proper hearng. issuc its Order:

I That Defendant be granted Summan Judgment as to all cuuses of
actions alleged by the Plaintiff,
1

2. Thatall allegations of the Plaintitt as 1o this Defendant be
dismissed with Prejudice under Rules 12i1) (2) and (6) and further
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for failure to file within the Statute of Limitations and further for
violation of the Rule Against Perpetuitics. therefore no genuine

oo issue of maierial fagt can exist, ‘
3. That Defendant be granted a Dismissal and Summary Judgment on
the grounds that nothing in the deed from Plaintiffs to Henry L.
MeCombs is binding upon Benjamin J. Russell and that the
Plaintiffs specifically failed to make it binding on any party
beyond Henry L. McCombs and should not be allowed (o extend or
create rights that they themselves failed to reserve.
J That, in the alternative, the provision is unenforceable due to
msulticient specificity to allow reasonable enforeement,
5. For such other relief as the Court deems appropriate.
N
Willtam M. Brice. 11
Auorney for Delendant
June 29,2016 P'.O. Box 300
York. S5.C. York, S.C. 20745
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pazzd by Melvin bet®barta ¢ Agsociates
fazzd by an"';)c'.:"‘
STATE CF SCUEIKATTINA | .‘\:j,

N &Y
COUNTY OF oRfgl u “ !

. - R ) . .
|OENCH AL 0D WRTAREUEipSmTsr That we, Eduward R,
Kally and gelgUed:.0,.\Felly, in the seaze and County
atoresald,  forygih 4h conolderazion of Seven Thouoand Plve
Hundred Sixty and No/10C {57,540.09) Dollar3, to us ia hand
paid @2 and belore the pealing of th=se greoento by Henry L.

! McConba, Route 1, 5C Righway 49 {Lockharr R4,), Sharon, sc
5742, rece{pt whereo!f s hareby acknnwlaedged, have
Q\ gxanied, barjzained, scld, and valeased, and by shesa

TITLE 70 ATAL ESTATE
CEMEPAL WARRANTY CEED
LM -t

T2EHE

a Q‘_‘p:uen:s do grant, bargaia, sell and velsaze unto the zaid
s U SlHenry L. McCombd, hig halza ard  asulgnu  forever :he
D F % xn0l1owing deasribed proparey- .
e B Ny ey F
~ e Yy T DU3CRIPTION: AlL thaz certsin plaze, parzel or oz of
-2 S~ . aituazed alung SC Highuaw No. 43 in the
‘ v a Alp, York founzy, South Carclinag
Lo me and s T 06 a4 plat encliled beundary ourvey
- P . isf Henrvy L, MoCooks recerded en To=ed 23 1995
. H 1335 in Plaz HBook Q.77 at page k} in the Cilica of
- the Clerk of Court for York County, Scueh Carslina, and
ol c izg 1$.00 azreu mors or leas and kaving guch
K [+ and digzances, metes and bounde, aag will appear
= 23 fence to the abtove Plat, gaid Plar being
in rited horain by reference.
.
* the sare
. Bduard 7, ~
: AugLoz
‘ 3L FPugey
tar Yorx
. guniect to alt
- Fraring ot
chaln of titla, shcwn on che above-retnrencad
. L. wurvey, visisle cn an aztual paysical examination of the
b "7 aubsact premisag, The akave deucrinad Fropezty s alao
. p €3 the reatirztizn that Aeither the grantee nor aay

SCEU0r3 Or 3a33igny or halzg will place mors than

koms en tne abkove d bed property for a perisd
9, thas bal from Auguet 23, 1395 une:) Augusy
and thia rug 5193 13 au to the AS3ve dussrined

an wall 33 vhe Pregerty fram waich tha above way

JTaNIOTI reanrve unss
32 firat righe ot
denctibnd property oe an

shempalves, their heirs and
dal a¢ 3 the pale of phe acsve
PArLicn or partial of the wamn.

GEVHER wizh a1l
Lo asd app
‘laen belonging, or

ant siazular the righiu, mnmbe-g,
tanances  whatsGever, to the sald
a any wian izcident of appertalining.

e i £ ' w4 o135
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Trerus, 5e 990y
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¢ eXECULOTH, T andnintectrators: suersraors, sad ngalgh

_.TO HAVE AND TO HOLD, all and otngular che 0314 prenigeo
akovu-mant icpard, unte, the maid Reaxy L. McConrky, hia halra,

W Iy,

And  we, do  hereby bind our  keirn,
adniniatraters, aas¢easory, nd asuigna o varrant ard
faravar defend all-and singular the premises unto the said,
Heary L. McComba, his heirs, éxecutors, adninfstratses,
Aucceanors, and anaigns, againsg myoel? and my Ralre,
executors, adninistrators, succenagcro, and assigna, and all
othe=r parsona whomaoever lasfully clalzing, or ta clain the
#aTe, or any part thersof.

oxecucors,

Witnass My Hand and Seal thig |~ . day o _f-' l(/‘[ .
HEEH

SISNED, SEALED AND DRLIVEIRES
- IN THE PRESENCFE oF
AN n

~n
Ve Ur\'}l} i : 'é/.'.'au.t_'f_ f:;.:,"
LA 1A T

{;‘l 5‘1 0 0 'L\‘. ;\,‘t\t\;-.

(Sraly

P B o I
At /v/.{;/"r.cscx::

(e
A Ve 7
( )IL; Lore JV —! j'?_.(
$
STATE CF 3CUTH CARILIMA ) PROGATE

COLNTY OF YIRK ,)
I ~ - T s e
Feraonally uppeared before me L 7 W, 12ad
and made oatn that {5!he naw tha WiZAlD naved grantotg aLIn,
aral and as his aer and coed, daliver che wirh!
C2ed,  and  epat (abhe  with Deca D o T
esaad the ax izn tl-.r!:eof.( |

Sworn to before me chia
AL day of March, 1336,
™

Qe 0, 00
witary Ppuplic tay 3
¥y Cummisaicon Expir

2n Zaroling
ea: ‘f..;.\. ‘L aguen
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YORK COUNTY, 5

Davip HARLLYOH, CLERY ¢F COURTS
Alter Recordlng Mail To: 04-11-2012 at 0705 an

OEED ac TNy
LegalZoom - 502799084 ' State Tay w.gg
G041 South Pecos Road, Suite 3900 County Tap *hi
Handersan, NV 89074 .-

S } OF Vol (2552 Pass oy - .
P . o - AT .
‘ ) RECORDED
Reviewed By:
Lluyd T, Kelso, Esquire : YORK m
123 B, Garriscn Boulevard, Sue A ! TAX ASSESS OFFiCE
Gaatenia, NC 280354 { OATE /r/l’/‘/’fl/
TP, /T3 [ 2
s CAESTT
IM’AC! ABOVE TH!S LINE FOR RECORDER'S Unp —_—

QUITCLAIM DEED

TITLE OF DOCUMENT

STATE OF SsOUTH CAROLINA,
HKNOW ALL MEN BY THESE PRESENTS, THAT
Henry L. McCombs, a married man, [

eranaiter whether singuiar or plural the "GRANTOR")

L mailing adiegs s 5911 Lockhare Ruad, Sharon, Seuth Carulina 207432,

N CONIIDERAT
CTIO

AFFECTION 10 the G

of e sum of FIVE anND N 3: HOU DOLLARS (35 00 ana LIVE
Ropaid by

Allen 8. McCombs, 2 single maa, (Mermnuiies wRANET mingL L o plural the ‘GRANTEER",
WHOSE minling asdreys 1a J47

S Roes MU South Carsina 24732

GRANTOR has granted, bareain
bargiin, sell and release all
described property:

cd. seld and rejeased
2Rt utle and interes:

»and by these presents does gran:,
unin the said GRANTES the feliowing

SEE ENHIBY

T ATATTACKED HEpRETO AND BY THI3 vER

“WCE MADE A PART HEREDF
S0 Usunty & State: Yark County, Spusk Carouna
Tax Map Number, Pugost Number DLlegui] o

Derivatian Statement

being the wdenteal Prapery conveyed tu the GRANTOR he
Fim Edward R. Kelly and Delrdre 0. Kelly
1996 and filed 1n Record Bogk: 1481 Pagr: 125

r=in by Gencral Warrunty Deed
daied March 18, 1996, recorded March 22,

B12552 60091

039



TOGETHER WITH all and singalar, the rights, n.:mbc.s hereditaments
sppuricnances to the swd premisss be i i
HOWEVER; subject 10" ahy Revinctiofs, ta, Rughts, Rightsof Way, and
Easements now of record, if any, TO HAVE AND ! and singular the premises before
mentioned unto the said GRANT EE, GRA? \'TEF 3 hc. s nnd .n'us v forever,

WITNESS the hand and seal of the GRANTOR this i7> day of N\O(&J‘\

and

incident or .m;:-c.'mm'r;

2012-.

L (L Mo

Hznry L. McComby

Signed, Sealed and Delivered in the Presence of,

Witness ul;Lkm‘er& : Vitmess 820 C:'ﬂ ‘- w)«/—cjéf)?/’éb

Printed Nng.\/A‘LQJ‘:"E.E__ﬁL\i:lQ./_A;_ Prnted Name: ﬂ//’ﬂj— 2.4 \_/({/7?0/'

STATE OF __X( -

COUNTY OF \L:)( {\ e} 53

The fn.q,ru. mErinent was o acknowlsdged  belore me thus ?:_é___

day,
[YaYal U S et 2042, by Henry L. McCombs,

NOTARY STAMP/SEAL

. TN
Moo, C AL

. Notary Puhijc

u.*:‘_;fi- g C_ (Cl_ m"l <%

inted Nastary Name

Bi12552 PEOO032

sion Expires: 3 24-2¢)o
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EXHIBIT *A*
LEGAL DESCRJPT_ION .

e

7

i ALL INTEREST IN THE FOLLOWING DESCRIBED REAL ESTATE SITUATED-IN THE.COUNTY'

‘ i .GF YORK, STATE OF VSOUTH,C{\RO_LINA, TC VIT: Co L LT :
ALL THAT CERTAIN PIECE, PARCEL OR LOT OF LAND BEING SITUATED ALONG SC
HIGHWAT NO. 49 IN THE BULLOCKS CREEK TOWNSHIP, YORK COUNTY, SOUTH CAROLINA

7 AND MORE FULLY SHOWN ON A PLAT ENTITLED BOUNDARY SURVEY FOR HENRY L.

i MCCOMBS RECORDED ON MARCH 22, 1956, IN PLAT BOOK A-B7 AT PAGE 3 IN THE

L OFFICE OF THE CLERK OF COURT FOR YORK COUNTY, SOUTH CAROLINA, AND
CONTAINING 356.00 ACRES MORE OR. LESS AND HAVING SUCH COURSES AND DISTANCES,
METES AND BOUNDS, AS WILL APPEAR BY REFERZNCE TO THE ABOVE PLAT, SAID PLAT

r EEING INCORPORATED HEREIN BY REFERENCE.

L

r
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e .

sTATE OF _Sp th (hLolivd, f
COUNTY OF __VOR P, ) AFFIDAVIT (

FERSQONALLY apprared before me the undersigried, who being duly swarn, depoacs and aaya:
I Thave read the informaton on this affidavit and | understand such informayor, r
2 The pooperty being trumaferred i kovsted ot [36 AC) Highwuy 49, Lockbart Road, teanng York Caunty Tax Map
Number 1330000012, was transferrzg hy Henry L. McCombe, & manied men 1o Allen 9. McCombs, » single man
. f Pk & Tt AR b Alen 9. MeComba, 2L man
ﬂm_’_’,j/ﬂ/f-.‘.’.—f/ﬁ_.ﬂﬁl AalA - — — .
3. Check one of the following: The deed is -
(ay subject to the deed recording fec a3 a wansfer fer consideration paid or to be
paid in money cr money's worth.
i) .. suhject tu the deed recarding fee ns a transfer between a corporation, a
puctnerahip, or other sntity and o atockholder, paniner, or owner of the entity, or
is & trunafer io & wust or oy & distribution o  trusg beneficiary. i
fe) _XX__ exempt from the deed recording fee becnuae {See Information sccticn of afficdavin, |
" 23 Transfer between purent and child for lave and affecrion lJ’
{If exempt, please skip itema 4 - 7, and E0 to item 8 of this a/Tidawviz, i
If exempt under exemption #14 as described In the laformaton section of thls Affidavit, did the agenut and .
principal relationship exist at tho time of the original sale and was the purpose of thix relationship to purchase i
the roalty? Check Yes ___ or No —— |
4 Check onic of the following if cither item 3(a) or item 3{b) above has been checked {Sec Infarmation scctien of thus -

affidavit):

{a) _. Thefeeis compited on the consideralion p

aid or w be paid in money or
money’s warth in the amount of

)
- |
[T The fee is computed on the fiir market valtie of the realty which 1 l ;

et . . Thafee s compute? un the fair market valir of the maity as swtabilished (o
Araperty Lk purpeses whichs e :
5 CheehYes__orNo ___ o the following: A lien or encumbrance exisicd un the lund, tenement, or I !
realty before the transfer and remamed on Uie lund, tenement, or realty aftsr the trunster, I Yes,* ! }

the amount of the outstanding balance of this lien or encumbrance {u:

The deed recording fec i3 computed a3 follows:

o

v Place the amount listed 1 tem 4 nbave here:

{bi Place the amount listed i tem 5 above here: e .
{If no amount s listed, place zero here.)
(vi Subtraet line 6] from line G0 and place rescit here.

T The derd recarding fee duc i based on e a: he deed reenrding fee [
due is __ e e e

%, As required by Code Section 12:24:70. 1 state that | 4 a responaibie peison who was connected with the trunsactian
as.

Henry L MeCombs

T lunderstand that a person required to furmish thus afidavu who williully furniahes s false or fraudulent afidavit ia

zuilty of a misdemeanor and, upon canvicton, must be fined not more than one theuannd dollass or imprisoned not
more than one year, or bath

— Zd vz / '
SWORN ta before me this '_'_73 S : /i,’p W
day of ' Faacl

e YEAT O[S0 2L Gruntar TThTmTmm

—

, . Hemov L MeComby

. Y2 Priat or type the above nnme here
C\fézdi’(kt—_t/‘:s‘-zf-ﬂf—‘?y— =

Notary Public for «Sapnf, Qa.'u—l:;u

My Cnmmuission Expires: _-l_/{_‘Z;.I_,Q‘:-;J_

T j

12552 PGuO3L
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to i YORK COUI‘gY 30!500321312
FRICE _jled for Record in

Brice Law Firm, LL@ DatE___ s SR CoHIYs St
) : _ { ( DAVID HAMILTON, CLERK oF copye
P. 0. Drawer 300 TAX MAP NO, |3%- 11-20-2015"4t 12101 gy, i
York, SC 29745 INMALS ; oD 10

State Tax 325,00

County Tax 137,50 .
| N oo DR Vol 15286 Pasa 301 £ “ap2

“STATE OF SOUTH CAROLINA )

) TITLE TO REAL ESTATE
COUNTY OF YORK )

KNOW ALL MEN BY THESE PRESENTS that Allen 8. McCombs hercinafier

referred to as "Grantor”, in the State and County aforesaid, for and in Consideration o One Hund:ed

Twenty FiveThousand and 00100 (8$125,000.00) Dollars paid by Benjamin James Russell

EVZA W\\Sm @ﬂxﬁ-:—‘\ \/22
Shene-s SC Zuv>

“Grantee”, has granzed, barsained, seld and released, and by these presents does grant, bargain, sel!

hereinafter  the

and release unto the Grantee, bis heirs and assizns forever, the following described real propenty, to

wits

All that certain picee, parcel or lot of land be
Bulloeks Creek Township, York County, South Carolina, and more fully shown on a plat
entitled Boundary Survey for Hen ¥ Lo MeCombs recorded on March 22, 1996 in Plat Book A-
87 at page 3 in the Office of the Clerk of Court for York Couaty, South Caroliny, and
eontaining 36.00 acres more or less and having such ¢cuurses and distanees, metes and bounds,
aswillappear by reference to the abave plat, said plat being incorporated herein by reference.

ing situated along SC Highway No. 49 in the

DERIVATION: This being the identical real property conveyed to Allen S. McCombs by dc-cd
recorded April 11, 2012 in Book 125

52, page 91, RMC office fur York Couaty, SC,

The within prozesy iscone ered subject 1o all existing ewsements ard restrictions uppearing in the
chain olide, which sad easements ard restrivtions are

potintended (o be reimposed herehy

TOGHTHER with, ail simguiar, e rights, members, hersditaments and

appunienaaces to the said premises belonging or in anywise incident or appentaining,

00510L
¥0 C}E:‘.Efgnsur

98ZGT
100

nz
Prey]

043



P TO HAVE AND TO HOLD alf and singular the premises berore mentioned unto the )

said Grantee, his heirs and Assigns forever,

. o/ oot At . Py § ot . . N ] e

B oo St And the Granior dacs herebsbind his hieirs, Executors, PersonabRepreseniatives, and - -
Administrators to warrant and fores er defend all and singrelar the said premises unto the said Grantee

and the Grantee's Heirs and Assigns, against the Grantor and the Grantor's heirs and assigns and

against every person whomsoever lawfully elaiming, or to claim, the same or any part thereof,

WITNESS the Hard and Sea! of The Granter(s) this the 13 day af November, 2015,

Signed, Sealed, and Delivered
in the presence oft

_%Q.Lu\xxk«u:\;«o—j: ﬁﬁ&/ﬂmvmwm (Sealy

Withess A Allen S. McCombs

-:fESé;itcusn.ffzﬂﬁlﬁu,m_m-
Witness B

STATE OF SOUTH CAROLINA J

) ACKNOWLEDGMENT
COUNTY OF YORK )

L the undersiyned, Notary Public for the Staze or South Carolina Jo hereby eertify that Allen
S. MeCombs, personally appeared before m

¢ this day and acknowledpe the due execution of this
furegoing instrument.

Witness my hand and seal this 13 day of November, 2013,

Ptk aMew s
Natary Public for South Carolna
My Commission Expires: AD-09.34

¥0 Z121ZE00ST1(
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STATE OF SOUTH CAROLINA
.COUNTY OF. YORK . .. .
Edward R. Kelly, et. al.,
Plaintift,
Vs.
Allen 8. McCombs, et. al.,

Defendant,

N’

Nt N N e N N e N S N

IN'THE COURT OF COMMON PLEAS

. SIXTEENTH JUDICIAL CIRCUIT

Case No. 2016-CP-46-870 . £ &

~ AR
NOTICE OF MOTION A';}:piméTloN
FOR SUMMARY JUDGMENT: AND)
MOTION TO DISMISS UNDER RGLES
12(b)(2) and 12(b)(6), SCREPAND
ALSO FOR STATUTE OF e
LIMITATIONS AND FOR
UNENFORCEABILITY DUE TO
VAGUENESS

Please take note that the undersigned, Beth Ramsey Faulkner, attorney for Defendant

Allen S. McCombs, will move before the Court of Commons Pleas in the Sixteenth Judicial

Circuit on September 7, 2016 at 11:00

a.m. to join Defendant Benjamin J. Russell and seek
relief as set forth in and based on Defendant Benjamin J. Russell’s N

otice of Motion and Motion

for Summary Judgment and Motion to Dismiss Under Rules 12(b)(2) and 12(b)(6); Also for

Statute of Limitations and For Unenforceability Due to Vagueness, dated June 29, 20106,

accompanying Motion, dated June 29, 2016.

WHEREFORE, Defendant Allen S. McCombs prays for the Court to er

relief®
l.

action alleged by the Plaintiff:

2. The allegations of the Plaintiff as to Defend

prejudice under Rules 12(b)(2

violation of the Rule

exist;

(5]

grounds that nothing in the deed from Plaintiffs to Henry L

The Defendant Allen S. McCombs be granted a Dismissal and Summary

and

ant the following

The Defendant Allen S. McCombs be granted Summary Judgment as to all causes of

ant Allen S. McCombs be dismissed with
) and (6) of the South Carolina Rules of Civil Procedure and
further, based upon the failure 1o file within the Statute of Limitations and further based on

Against Perpetuities, and therefore no genuine issue of material fact can

Judgment on the

- McCombs is binding upon Allen

S. McCombs or Benjamin J. Russell and that the Plaintiffs specifically failed to make it

binding on any party beyond Henry L.

et ——

McCombs and should not be allowed to extend or

045



create rights that they themselves failed to reserve;

4. In the alternative, the provision be declared unenferce

to allow reasonable enforcement; and

able due 10 insufficient specificity

5. For such other relief as the Court deems appropriate,

1SO MOVE.

York, South Carolina
August 26, 2016

2,

Y
Beth Ram$ aulkner
Altorney for Defendant Allen S. McCombs
Faulkner Law Firm, LLC
P.0. Box 1030
616 E. Liberty Street
York, South Carolina 29745
(803) 818-5700

_J
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CASE NO. 2016-CP-46-870
COUNIY OFYORK- . L o e e e
EDWARD ROKELLY and DEIRDRIE: O
REELY.

/

Plamulls, _
PLAINTIFE'S BRIEF IN OPPOSITION
VS, - TO DEFENDANTS’ MOTIONS TO
% DISMISS AND FOR SUMMARY
SELES S MeCOMEBS and BENJAMIN JUDGMENT
PAMENRUSSELL. ; ' =
Derendants. S e

INTRODUCTION

f 1995 the Plamttts comracted o selba portion ol their property 1o Hepliy W

MetCombs but onhy il they wouid receive atirst right of refusal on the proporl'\'I: In 1996,
the wansuction was completed. and the Plaintiifs bargained for, paid for. and received a
Bestright ol refusal in the deed 1o MeCombs, The terms and requirements of the first
ek g reiusal were standard, and were understocd by the parties.,

Henry MeCombs dicd i e 2015 Secaal menths later in carly 2016, Plaintiffs
wanied ol his death and discovered that 11 MeCombs assigned the property 1o his son.
Achan MeCombs, by quitelaim deed in April 2012 for love and alfection. and (2) Allen
Mieeenabs sold the property e Bemanmn Jaunes Rus-oli m November 2015 for
NE2A 00000, Inexplicably . Allen MeCambs fatled 1o notify Plaintilts of the olfer from
Russell as required, Also. Russell proceeded with the purchase with full knowJedge of
D et of retusal, The Derendants comnes show any basis that the provision is not
caloreeuniesand certanly cannet sans

the Biah thieshold 1or Rudes 12 and 56 metions.

1 N . . - . . . : - . . \
Vhe prosision here ds calied sofinst right ot refusel although it is olten reterred w as a

gkt o st refusal The erms are used interchangeably .
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BACKGROUND

ldeferidants filedia Mution: tor SurEmary Jodgmoent and 4 \otioi 1o Dismiss
Plaintifl"s claims. Plaintiffs submit their brief in opposition. as st forth below:

Ihis case involves a 37-acre tract of real estate ("*Property™) located in York
County. South Carolina. (Kelly A1 € 20, Henry L. McCombs wanted to purchase part of
a 100+ acre-tract of property nest to l.iis property. but he could notaftord the purchase
price. Plaintifts financed the purchase of the tract and sold a portion back to McCombs.
(Retls AT € 30ay). The parties entered into a Contract of Purchase and Sule (~Contract™)
relating to the sule of the 37-acre tract 1o MeCombs, (K ellv AT 9 31 The Conract
ncluded a first right of refusal ¢FROR™) for the Plainti{Ts binding on both parties” heirs
and assigns. (Kelly AL € 3: Exhibit Ar The parties extensively discussed the FROR and
agreed that the provision would allow the Plaintffs to nuch any offer that McCombs or
his heirs would receive on the Property. (Kelly A1 ¢ 3 PlaindfTs conveyed the prhperl.y
to McCombs by deed including the FROR. which was recorded on March 22, 1996,
el AIT € 35,

On ar least two occasions prior w 2001, Henry NMeCombs informed the Plainttfs.
pursuant to the FROR. that he had received (or might receive) an ofter 1o purchase the
Property and asked il they would be interested to mateh the price of the otfer, (Kelly AfT,
% 60 Plaintiffs requested a copy of the affer on both occusions and expressed their interest
to exercise their right 1o purchase the Properiy. (Kelly A1 o0 Fxhibit By, MeCombs
failed 1w provide either ofler and no sale of the Property occurred. (Kefly Af1 € 6),

On April TH 20120 MeCombs conveved the property by Quitclaim Deed o his

sony Defundant Allen SN eCombs for $5 and Jove and ailection, (elly AT € 7:
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Quitcluim Deed p.l ~ un exhibit to Russell Motion). 1he Plaintitls were not informed of
the transter and were notaware what it oceurred.until early 2016, (Kelly AT € 7). Henry
MoCombs died in June 2013, (Kelly AT € 7).

On November 200 2013 Delendant Allen S, MeCombs conveyed the Property o
Defendant Benjamin James Russell for $125.000. (Kelly AT 99 Deed is an exhibit 1o
Russel: Motion). The PlaintitTs were not given a first right of refusal and were not aw are
ol e wansaction untl carly 2610 (Kelly AT €9 Plaintifis would have exercised the
[ROR and would has e prompuy purchased the Property at the sale price, (Kelly AT ¢
Wi Both Allen S NMeCombs and Russell had actual Knowledge and record knowledge of
the L ROR but Fajled 1o comply with ihe requirements thereof. (Kellv A1 € |1,
YA ReCombs Interrogitony Response Mo, 80 Russel] Interrogatory Respanse No. 5. 8),

Plaintiits iled this action on Mareh 21 2UT,

STANDARDS FOR RULES 12(h) AND 56

talvthe allegaiions set foeth in the cotmplaing may be viewed when ruling on at

cathic motion wo dismiss, Sran S of Med Examiners ol S.C v Femvick Hall, Ine .

SOU S 2740276, 387 8.2 458, 459 ¢ 19901 tquoting Toussaine v. Ham. 292 §.C. 415,

BETSAL2A 8 19870 I the thaets and inferences drawn from the facts alleged in the

comphint viewed in e Tight most S orable o the plaintft would entitle the plaintlf o

retict v any theors . then the erant of o motion 1o dismiss for Fuilure 1o s1ate a claim is

improper.” Spence voSpence, 308 S.C. 106, 116, 628 S.E.2d 86Y. 874 (2000). Novel

ssaes should not be decided o g P20y motion to dismiss, Zvars 1 State, 344 5.0, 60,

oSN B2 SATOAS) (2o

Whenruling onw 120b02) motion to dismiss for luck ol personal jurisdiction. the
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cowrt may consider the allegations in the complaint. affidavits. and other evidence. (ihbh

[
BT

vespatholt 382 81C 400676 S 1 T 71 8.0 A 2009), e concept ol

[personal] jurisdiction refers to the authority of a court over a particular person . .. but
the concept does not refer 1o the validity of the claim on which an action against a person

is based.”™ Boan v, Jucobs. 296 S.C. 419, 421, 373 S.15.2d 697, 698 (S.C. App. 1988).

Summary judgment is proper when “there is no denuine issue as o any material

fael and that the moving party is entitled o Judgment as o matter of law.™ Rule Soic).

SCRCP When determining whether summarn Judgment is proper. the court must view

the evidence inthe Tight most fvorable e non-nes g party. Jhawcock v Mid-Sourh
At Co 381 S.CU326,673 S.02d S0, 802 (2009, Summary judgment should be

denied if there is any dispute as 1o the acts of the case or W difTerent conclusions can be
driwn from undisputed facts. Kocovier v Caroling Renal Cora e 313 8.0 490, 493,

443 S002d 392,394 (1994,

ARGUMENT

. THE FROR DOES NOT VIOLATE THE STATUTORY RULE AGAINST

PERPETUITIES, AND THEREFORE IS VALID.

AS.CoCode of Laws § 27-6-10 ¢f seq. expressly supersedes the conumon |

aw
Rule Against Perpetuities.

South Carolina adopied the U niform Satutory Rule Against Perpetuities in

sectien DT-0-10 et seq. ol the South Caeling Code of T s m 1987, Therefore. the

cemnnen faw Rule Apainst Perpetuitios no longer poverns in this state. $.C. Code 8 26-6-

5U. Rather. the adoption of the statutory rule expressiy supersedes its common law

counterpart, Section 27-6-80 of the stdutors Rule Against Perpetuitics unambicuously

states Cfefhis Chaptar supersedes the conmon faw rule agariist perpetaities.” The notes

R
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and comments regarding the Unitorm Statutory Rule Against Perpetuities made by the
National Conlerence of Commissioners on Uniform State Laws states “the Statutory Rule
and the other provisions of the Al supersede the Common-law Rule Against Perpetuities

and replace any statutory version or variation thereof.” Unit, Stat. R Against

Perpetaities. 3 T emt aoNat] Cont of Comim'r 1990).
B. By its terms, the invalidating provision of the
statute dues not apply to the FROR,

Seuth Caroling Code § 27-6-20 provides:

LAY A nonvested property interestis imalid unless:

(1) when the interest is ereated. it is cerain 1o Vst or lerminaie no
later than twentv-one vears after the death of an individual then
alive; or :

(20 the interest either vests or terminates within ninety vears after its
creation.

Subsection 0 ot the statutory rule is the mvalidating provision. and i essentially restates

the commen-law rule against perpetuitics. Subsection (2) 1s very different from the
comnog e and it prosides for g aait-and-see” provision™. discussed below,

I Because the FROR actuaily vested or terminated within 90 vears.

1Us s alid under the vwait-and-see provision uf’ $27-4-200)(2).

Unlike the common faw Rule Against Perpetuities. which invalidated a nonvested

raperty interest unbess the mierest Wi certain 1o vest within the required time period

when the mterest was created. e stafute provides a “wait-and-see” element in § 27-6-

200U This statwony provision considers wha actiadly happens, Unifl Stat, R Ausainst

=

Cerpeluilios, prefitory note at 1 Fherciore, the wWait-and-soe provision of {AN2) saves a

" hhe Untorm Stataters Rude Against Perpetuitios fullows the lead of the American
Ling Institute’s Restatement  Second) of Property i Donative Translers) § 13 (1983)in
adopting the approach of waiting 1o see what does happen. This ap
wati-and-see method ol perpetuin
note 2,

proach is known as the
reform™ Unil St R, Against Perpetuities, prefutory

S a

051



in the required

4

provision that would have been invalid because it wasn't certain to vest
vme peviod 4 actlally vests or rminates within @0 vears, S.CL 8 27-6-200AN2). That
s what occurred here.

The Deed containing the FROR was executed in 1996, (Kelly A[T. € 5; Exhibit
A The FROR vested at the time that Detendant Alien S, MeCombs recerved an offer o
purchuse the Property from Deiendant Russell. Russell made Allen McCombs an offer 1o
purchase that invoked the FROR in 2015, casily within the 90-vear deadline.

Accardingly. the provision is valid by the plain terms 0f § 27-6-20(A)(2).

2. Because the wanster i ssue Wiy nondonative,
no_provision applies W nvaidate the FROR,

The statute as adopted in South Carolina provides exceptions to the invalidating
provision ol'§ 27-6-20 ubove. Section 27-6-50 states that the rule does not apply to:

(1) anonvested property interest or a power efappointment arising owt of
a nondonative vunsfer. . ;

Accordingly. the statutory restriction does not apply o this transaction because it was

certainly o nondonative ransfer from Plaintiffs 1o Henry McCombs.
The National Conference of Commissioners of Uniform State Laws defines a
“donative transfer” as one that is 2ratuitous in nature by one party, Unill Stat, R, Against

Perpetuities, § 4 emt a. Nondonative” constitutes o ransaction given for consideration

other than nominal consideration. Sev. e.gL Scorv. Lee & Donng A fercalt Charitable

frust 358 P.3d 8§70, 884 (Mont. 2013). The rationale for the nondonative exclusion is

that the Rude Against Perpetaities is inappropriate for transactions made atarms-length as

such transactions should be made treely. Whiting Oil & Gy Corp. v, Atluntic Richfield

Co 3213500, 305 (Colo, Appe 20100 Shaver v, Clanian, 31 Cal.Rptr.2d. 393, 598.




s T "

-

=

76 Cal App.4th 568, 374 (1994): Unif. Stat. R. Against Perpeluities, § 4 emit. a.

The deed from Plaintifts w Henry MeCombs constituies a nondonative transter, -

Planut?s sold the Properts 1o MeCombs for fair markel value. Plaintitts would not have

sebd the Property ta MeCombs for this price without incorporation of the FROR. (Kelly

A9 3), MeCombs did not “donate™ the FROR 10 Plaintifts and the FROR wWas nol

eratuitaus, Thus. the FROR falls under the nondonative exception provided in § 27-6-

Sochyand theretore s valid.

C. Inany event, beeause the FROR does not constitute a “property inte

rest,” it
would not have been subjeet to any prohibition,

Both the commuon law rule Against perpetuities and the stattory provision apply

onln lod Tnonvested property faterest.” Fhe FROR at issue here is nota property

terest The modern trend By the courts is 1o 1ind that {iet rights of refusal do not

constitute interests in property. Sec. e.g. o Richtield Co. v, Whiting Qil & Guy Corp., 320

PAATITO N84 (Colo, Za NG Pt Coyve Holdings v Conda das 19860 S0.2d 1279,

FIRN LG 20080 S dvyoc dn Persiani. 41 Conn Supp. 79, 83,530 A 24 030, 633

PRINS I Adeser Deve Coo v Ciny o Honolulu. 640 F.Supp. 926, 937 (D. 1aw. 1986). The

Restatement Third of Property reversed the position of the Restatement First of Property

by retognising tha

st righte or retusal are not subect o the Rule Against Perpetuities.

Bestatement v Third) of Prop. Ses itudes Y33 et b 2000),

Rights of first refusal ure not subject o the Rule Against Perpetuities because they

doeonot restrain alienation alproperty, Od Port Cove Holdings, 986 So.2d a1 1288,

A right of first retusal s rghtre dlect wetakie speciied property at the
ST price and on the e wermes and o aditions as those comained in a
good Lunth offer by g 1hind Person i the cwner munilests o willingness o
teeept the ofter. The right of first refisal ripens into an option once an
vwner manifests o willingness o dceept a good faith offer, :
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el wt ]385.('.1'11c h()ldcrvol' aright of first rc!'usu] cannot compel the owner 1o sell the

%

property. iy Kaiser Dev Co. 648 F.Supp. at 937: see Smith v Mirchell, 301 N.C. 58,

209 S.E.2d 608, 610 (1980). Once an offer is made for the sale of property. the owner is

iree W either seld or reject the offer. (L7 Por Cove Holdings. Y86 So.2d at 1285: Smirh.

UFNCOS80209 S E2d a 611 (quoting 6 American Law of Property § 26.64 ut 306-07

CHI320 The first right of refusal essential\ has no effect on the property owner’s rights.

For example. had Detendant Allen S, MeCombs property adhered to the FROR upon

receiving an offer from Detendam Russell. he would haye sil) been able to sell the

roperty and he would have still received $1235.000 for the sale. or he could have decided
proy

not to sell at all.

In Webb v. Reames. the South Caroling Court off Appuals held that the right of

Nrstrefusal was o conungent, nom ested interest. 326 S 00485 S 384 (SO

App. 1997), However. the deed containing the 1irst right of refusal was executed in 1955

and filed in 1956, Wehb, 326 S.Cat 443, Ay a result, the deed Wis not subject to the

statutors Rule Against Perpetuitivs, 1t is expected that the South Carolina Supreme Court.
) 4 I |

vould follow the modern wrend and hold that irst rights o retusal are not interests in

property.

H. THIS COURT HAS PERSONAL JURISDIC TION
OVER THE DEFENDANTS

Hie Defendant contends that the ehlivation ol the FROR was Himited (o] fenry

MeCombs However, the ranster of the Property by Henry MeCombs to his son Allen

'lh, Contract betsween ) lknnn'ls and Henry MceCombs includes l;mwu e making the
FROR applicable to both parties” heirs and assipns. (Kelly AfY Fxo 1o Co il h

appears 1o be a serivener’s error that the language was ot lmludu! in the deed. However,




e
fae,

—

4

MeCombs was a straightforward assignment from father to son. This assignment had no

‘ clecton the FROR because no one would contend thay Plafniif1s were entitled (o match
the 783 and love and afTection™ thiatsvas the consideration for that transfer, (Kelly AT §
! FoQuitelaim Deed. p. 1 Allen S, MMeCombs was assigned Henry MceCombs's
M . . . . ~ . . . -
; wbligations. including the FROR as set forth in the Quitclaim Deed:
;~J
HOWENER. subject 1o any Restrictions. Conditions. Covenanis, Righs.
? Rights of Way. and Fasements now of record. if anv. TO HAVE AND TO
- HOLD ulland singular the premises before mentoned unto the said
GRANTLELE, GRANTELS heirs and assigns forever
A tQuiclim Deed. p. 2. emphasis added). As assignee of Henry NMcCombs. Allen
] MeCombs was expresshy assigned the Property with the FROR. (Quitclaim Deed. D2
Phe Baet that the deed does ot eapressh make the FROR binding on Henry
—
L Metombs™ heirs und assigns has no legal effect here, | he deed does not expressly
[ profubitissignment ol the FROW. Sowh Caroling has revopnized that contracts are freely
i
assignable unless expressiy aprecd vthernise, See. Osprey. e v Cabana Lid Parm, .
-
[ - < o g 0 . ' : - ) 5o i : N a2
L] SN 30781 332 S0 2d 20N 2T (2000Y, Sholion v Stimid Builders of Greenville.
M fric 288 S.CO 4330454 345 8.02.2d 446, 447 1980). Here. the rights and obligations of
Heary McCoumbs were assigned 1o his son by the Quitclaim Deed. Accordingly, as
' .
| assigiiee wlthe Property and | IROR. and as tie person e siolated the provisions of the
. FROK. Allen MeCombs is the Proper defendant in this fawsuiy,
|
HEL PLAINTIFFS FILED THIS ACTION WELL WITHIN THE STATUTE
- OF LINHTATIONS AFTER DISCOVERY OF THE VIOLATION
Pranids claims were tneels fled within the stiute o] limittions. Ihe applicable
: sttt ol limitations period for this action is three-vears. S.C. Code § 15-3-330(1). South
J because the Janguage in the deed does nin prohibit an assienment of the Property suhject
o the FROR it is enforeeable o

gainst Henrv MeCombe assign esee argument below).
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Crirolina courts have found that tolling the statute of limitations period umil the time of

disvorery is the vquitable Td.ratios by jow, A ijf - Nt 254 SEL2d'5S60 858 (8O

1979): see Costal St Bank v. Hanover Homes of S.C°.

App. 204 (Finding the discovery rule upplies o breach of contract actions).

tHenry MeCombs assigned the Property by Quitelaim Deed to Defendant Allen

MceCombs in April of 2012, (Quielaim Deed, p. F). Plaintilts were not aware of this

assignment undl early 2016, (Kelly AL € 7). Thus, the statute of limitations did not start

e untibearly 2006, Midls. 234 S E.2d at 53871 he three-year statute of limitations has

not et expired.
Record notice is not sufticient 1o start the

SON N UG 628 S.14.2d 860 (2000, Record notice is tied direetly 10 an individual's duty

oinquire, £ at 877, Without an quiny duiy. record notice holds no merit Id.

H there are circumstances sufliciem to puta party upon the inquiry. he is
held to have notice of ¢ ervthing which that inquiry. properly conducted,
would certainly disclose: but constructive notice goes no further. It stands
upon the principle that the party is bound 1o the ey
and i assumed w have the knowledge 1o which 1h
b but he is not held © have notice of nwatter

ercise of due diligence.
atdifigence would lead
which lies bevond the
range of that inquirs and winicly 1 diligence might not diselose. There
Mustappear 1o be s e sueh a connection between the facts disclosed and
the Turther facts to be discovered. that the former could justly be viewed as
furnishing a clue to the latter.

fdoaciting Bfack v, Childs. 14 SO 3120320-22 1188070 There were no facts disciosed to

Plamtifts of the April 2012 anigiment et created o dus 1o mquire. (Kely AT 7).

IVEHE FROR PROVISION IS NOT UNENFORCEABL}
DUETO VAGUENESS

~
&
P

Defendiants argue that the FROR is unentoreeable because the wrms are vague.

Defendants proceed 1o list dieoretivn] Mg erms et in aciualios wepe

NOL A issue

]

408 5.C. 510,759 $.E.2d 152 (S.¢5

statute of limitations. See Spence 1. Spence,

——
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with respeet 1o this FROR. Defendunts’ reasons for tuiling 1o adhere to the FROR were

tat that the terms of the FROR were vague or unclear. Rather. both Defendants were

HAUNIE,

vare of the FROR and made a conscious decision not w comply. (Russell Interrogatory
Resporise Nu. 31 A MceCombs Interrogatory Response No.8).
Detendunt states that the FROR does not include the length ol time gi'\’en 10
Framntnl i reject or aceept the right of refusal, “Where a contract sets no date for
perforiance . L itmust be perfornied within a reasonable tme,” Dreves Coov. Ledwith-.

Holte dssoc . e 296 5.C. 207, 209, 371 S.E.2d 332, 535 (HYES) telting Gen. Sprinkler

Corpov Laris Indvs. Developers. fie. 271 F.Supp, 351,357 (D.S.C. 1967)): Firchangh.

SOSNLSURESY S T 2d aunl0. Fhe court may imply @ reasonable time for Plaintifls 1o

eivet ol aceept the FROR Moreover, Plantitts woere ahvins ready o act promptly | so

His certainly is not an issue in this cuse, (Nelly Af ¢ 10),

Uader this same prineiple. e court would aply reasonable notice wrms as well,

PR

o Uetendant s argument that FROR

s wndisputed that Henry NeCombs understood Row notice was o be provided 1o

Plamuils. and his son certainhy could have provided Plaintiffs any reasonable notice of

the efier from Russell Plainiifns w cre not difficult o locate. and there is ne evidence that

Miten SeCombs could not Focare thiem, us Ris ok did it vecasions. (Kelly ALY €

Defendunt also states that the determination of how cither price or valoe is 1o be

svicinnad s faching s noted ahos el a g right ot reiusal hus o standard definition, as

EL‘;‘iU‘\\‘-

aright to elect 1o ke specitied property al the

same price and on the same
terms and conditons as those contained i

good faith otfer by a third

> utendoreeable due o lack ot notice terms fails,
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person il the owner manifests a willingness 10 aceept the offer, The right

of first refusal ripens WG 3 Sptinn onee an o ner mumicals a willingness ' o [
Wi aclepta L’MMH with oifer

Old Port Cove Holdings. 9806 So.2d at 1285, The nature of the [right of first refusal] ]
makes it unnecessary for the terms of a future ofTer to be known in advance.” Firebaugh, u
203 Vi at 398,339 SE2d at 6135, The intent of Plaintilfs and Henry McCombs was (o
require Plaintiffs 10 mawh the price and terms of an ofter made by g third-parts in order
to exercise their FROR. (Kelly AfT € 3(a)), Thus, lack of a specific price determination ' &
provision is not fatal w the saliding of the FROR. Firchaugh, 263 Vi, at 398, 539 .12 2d
GUOLS I tact this is a common aspect of u Lirst right of refusal. £/

Lasty. Defendants state that the FROR fails 1o indicate whether the right was
cnly good for the first ransler or Tor every ransfer. The intention ol the parties al the -
ime Plaintiffs’ acquired the FROR was for the right o be extinguished after the first
transfer. whether Plaintifls exercised the right or not vells A 90y Apain.thisisa
tvpical feature of a first right of refusal. Any other interpretation would be unreasonable i

and contrary o law,

The cardinal rule of contract interpretation in Sowh Caroling is 1o determine the
ment of the pzmics.‘.-\/u_\'/'»u.u-/( VOBB&T Corpaapp. case ne. 2014-002638, w1 25 (8., ~l
2016y Seindmeyer v Stare Form Fire and Cas.. 353 $.0. 401, 495, 579 S.E. 24 132,134 B
20035 Here, the evidence shows that the partics bargained for u standard st right of

retusal provision.

CONCLUSION
L2
For the reasons set forth above, the Defendants’ muotions should be denied,
L
{2
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS B
) 2016-CP-46-879
COUNTY OF YORK ) -
Edward R. Kelly, et. al. ) 9
) )
Plaintiff, )
) .
V. ) MOTION BRIEF {
)
Benjamin J. Russell, et. al. )
) -
)
Defendants. ) -
) i_J
FACTS

Plaintiffs sold and conveyed 36 acres of land to Henry L. McCombs in 1996, deed
attached, that contained the following two provisions:

I. “The above described property is also subject to the restriction that neither the
grantee nor any of his successors or assigns or heirs will place more than one
mobile home on the above deseribed property for a period of 45 years, that being
from August 29, 1995 until August 29, 2040 and this restriction is as to the above
described property as well as the property from which the above was carved™

8]

“the grantors reserve unto themselves, their heirs and assigns a first right of
refusal as to the sale of the above described property or any portion of the same”

The first provision is not in dispute. The second provision is the issue in this

action.

There was consideration given for the first provision (mobile homes) in that the
Grantors restricted their other property against to mobile homes for the same period.

.

There was no additional consideration given for the purported right of refusal
provision.

Henry McCombs conveycd this property for “love and affection™ to his son, Allen
McCombs by deed recorded April 11, 2012.

o6l



Allen McCombs conveyed the property to Benjamin James Russel] for
O] $125,000.00 by deed recorded November 20, 2015.

Plaintiffs brought the within action fo

r enforcement of provision 2 above by
action filed March 21,2016 o '

_ LEGAL ARGUMENTS:
r“!

SUMMARY JUDGMENT FOR VIOLATION OF THE RULE AGAINST
PERPETUITIES, COMMON LAW AND AS SET FORTH IN SECTION 27-6-20,
CODE OF LAWS FOR SOUTH CAROLINA, AS AMENDED

- H

T

DISMISSAL UNDER RULE 12(B)(2) FOR LACK OF JURISDICTION OVER
. BENJAMIN J. RUSSELL AND 12(B)(6) FOR FAILURE TO STATE FACTS
SUFFICIENT TO CONSTITUTE A CAUSE OF ACTION AS TO RUSSELL

i DISMISSAL FOR LACK OF ENFORCEABILITY

DUE TO THE INDEFINITE
AND VAGUE WORDING OF THE COVENANT

i DISMISSAL DUE TO STATUTE OF LIMITATIONS

Rule against Perpetuities:

3 The uniform statutory rule against perpetuities is set forth in Section 27-6-20),
which states;

(A) A nonvested property interest is invalid unless:
(1) When the interest js created, it is certain to vest or terminate within twenty one
- years after the death of an individua then alive; or
(2) The interest either vests or terminates within ninety years afler its creation
Provision 2 above fails to meet either test abov

¢ and docs violates the statutory
requirements above and therefore is void from inc

eption and unenforceable.

- The case of Webb v, Reames. 485 S.E. 2d 384, 326 S.C. 444,
tactually similar to the within situation
el. seq.

(1997) is on point and
and is also a case decided post Section 27-6-20),

In Webb v. Reames a deed set for the following right of fi
.

running with the land. .

rst refusal: “The condition,
- conveyed, is that the Grantee in case he or his heirs should se]]

061




the ...property, the Grantor, his heirs and assigns shall be give the first refusal
same. A further condition is that, in case the land is to be resold, the Grantor, his heirs
and assigns, may purchase the same at and for the same consideration [paid by the
Grantee],, . If building improvements have heen made on the praperty, then and-in tha
“event, the Grantee.or his heirs:may selset'one appraiser, the Grantor, his
may select a second appraiser and the two so selected shall name a thi
three appraisers shall place a value....” '

to buy

is hieirs or'assigns
rd appraiscr and the

The court in Webb concluded that this was an invalid provision in that it violated the
Rule against perpetuities.  “This preemptive right is
that the Grantee or the grantee’s heirs might never choose io sell the property. Itisan
interest no conditioned on an event certain to occur™  “Because the right or interest was
one that might not vest within a life in being at the time of the creation of the interest or

until 21 years thereafter, the interest violates the Rule Against Perpetuities and is
therefore void.,

a contingent, non-vested interest in

Webb went on to make it clear that the condition was “determined to be void, as
opposed to merely voidable™, which is consistent with the case law on such matters. [f g
provision violated the rule, originally set forth in common law and now codified in the

Uniform Statutory Rule Against Perpetuities, then it is void and unenforceable from
inception

Webb involved a matter where the provision allowed for a repurchase as the original

sale price rather than at fair market value, but the determination was not made on that
issue in this case.

Other jurisdiction have made a distinction and at times an exception in their
application of the Rule Against perpetuities if the option to repurchase is for the then
current fair market value of the property, but that is not the law in South Carolina and
South Carolina is not bound by such determinations from other states and Webb v.
Reames therefore controls and is one point to our specific facts.

Webb references the statutory version of the Code, but did not apply the savings
clause nor consider that any exclusion applied. :

Webb further cites the York County case of Love v, Love 38 S.E. 2d 231, (1946)
which states: “it is not enough that a contingent event may happen, or even that is wil]
probably happen, within the limits of the Rule Against Perpetuities: if it can possibly
happen beyond those limits and interest conditioned on it is too remote™  “If an interest is
not good at its creation no subsequent accident or occurrence can make it so; the validity
of the limitation is accordingly to be determined under the circumstances then existing,

and the certainty that it will vest within the permitted period, if at all. must be discernable
at that date™
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There is a discussion of the Rule Against Perpetuities in Queens Grant Il v.
Greenwood Development 628 S.E. 2d 902 (2006) but the case did not rule on the

applicability of the Rule as set forth in Section 20-6-20, but did set forth the following:

“Nonvested property interests tend to restrain the free alienability of property and

interfere-with its beneficial use” ‘The Courtm Quecns Grant 1] did cite Webb v. Reames

as the controlling law on the matter.

The Court in Queens Grant I1 did note that the other party, Greenwood
Development Corporation, had cited cases from other state jurisdictions that limited
application of the rule in certain circumstances in those other states, but did not cite any
in South Carolina case law that limited the application of the rule, and while discussing

the rule to some extent, then declined to rule on the application of the Rule in that
particular factual matter.

Plaintitf alleges in its complaint the following (Paragraph 14)that either a first
right of refusal is not a property interest although case Jaw has repeatedly established
them to clearly be non-vested property interest, and further alleges that Webb v. Reaves
is cither not controlling or should be overturned and furthe
exception to the Statutory Rule in that *
any of those would basically mean th

r alleges that this is an

arise from a non-donative transfer”, but to hold
at no first right of refusal arising from a normal and
customary sale and conveyance or property could ever create a violation of the Rule
Against Perpetuities and that is an unreasonable position.

It appears clear that the legislative intention was to limit matters such as this to 90
vears and the open ended wording of the provision he

rein could potentially last forever if
not barred be either the common law rule against perpetuities or the statutory codification

of same and any other interpretation would be unreasonable.

12(b) (2) and (6):

The exact wording of the purported right of first refusal states:
“The grantors reserve unto themselves, their heirs

and assigns a first right of
refusal as to the sale of the above

described property or any portion of the same”

The first provision as to mobile homes went to great le
binding on more than just the Grantor by stating
suceessors or assigns or heirs shall pl

ngths to make clear it was
‘neither the grantee nor any of his
acc more than one mobile home...”

The provision in question is lacking in that —or any- wording to make it binding
upon any person other than the original grantee, Henry L. McCombs. It does not
contain the heirs and assigns language. It does not reference his successors in title, It
does not have even the basic “runs with the land™ style language.
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While the deed did create fee simple title in Henry L.
cffective restriction on multiple mobile homes, the specific |
provision make it insufficient to be able to be enforced as to
L. McCombs. - R

McCombs and did create an
ack of wording in that refusal
any person-other than Henry

This deed was drafted by Plaintiff's attorney and they are bound by their choice of
words.  They cannot claim mistake in that the immediately preceding paragraph
contains all of the sufficient wording to bind that covenant beyond the original grantec,

This covenant, should it survive a Rule Against Perpetuities examination. was
only effective as to the original Grantec, Henry L. McCombs either during his period of
ownership, or at greatest, for the lifetime of Henry L. McCombs.

Henry L. McCombs conveyed the property out of his name in 2012.

Henry L. McCombs died in Junc of 2015.

Benjamin James Russell acquired the property in November of 2016 from Allen
McCombs, and he is a remote assignee of Henry L. McCombs and therefore this
provision does not contain sufficient language to extend enforceability to him and this
should be dismissed as to Benjamiin J. Russell. Ifit fails as to Benjamin J. Russell, then
by natural conclusion, same should be dismissed as to the real property in question,

Plaintiffs, in their complaint and in their supporting affidavit, do allege some
contract between the parties that allegedly did contain heirs and assigns language, but that
executory contract, under all relevant South Carolina law, would be ineffective in that it
was merged into the deed and the necessary wording is not contained in the deed,

According to the Plaintiff’s own affidavit, there was much discussion and delay

and consideration, as well as several changes in the basics of the transfer, all quite typical
of a negotiation on a real property purchase and sale.

Per the Plaintiff's affidavit and the pleadin
exccuted in August of 1995, some seven (
exceution of the deed.

gs, the contract in question was
7) months prior to the preparation and

The casc of Shonev’s Inec. v. Cooke. 353

S.E. 2d 300. 291 S.C. 307 (Ct. App
1986) sets forth a good description of the merge

r rule in South Carolina:

“The doctrine of merger is founded upon the privilege, which parties possess, of
changing their contract obligations by further agreements prior to performance. The
execution, delivery, and acceptance of a deed varying from the terms of the antecedent
contract indicates an amendment of the original contract, and generally the rights of the
partics are fixed by their expressions contained in the deed.” “Where there is no mistake
or fraud a deed exccuted subsequent to the making of an exccutory contract for the sale of

R
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land is generally regarded as conclusive evidence of a pre
executory contract. A deed executed subsequent to the m
for the sale of land supersedes thaf contract”

vious modification of the
aking of an executory contract

<‘(;"‘ ibi

DISMISSAL FOR VIOLATION OF STATUTE OF LIMITATIONS

Should the Court determine above that the wording of the provision only apply to
Henry L. McCombs and be insufficient to bind his successors, heirs or assigns, then this
claim should fail due to passage of the statute of limitation time period.

Henry L. McCombs conveyed this property to Allen S. McCombs by deed
recorded April 11, 2012, and such record notice of the transfer occurred well more than
three (3) years prior to the filing of this action.

The words chosen by Plaintiffs in th
method of notice. '

eir right of refusal do not specity type, kind or

The affidavit of Allen S. McCombs in this m

both gave verbal notice to the Plaintifts, or at le

intention to transfer the property from Henry L

- such verbal notice also occurred more than thr

Nothing in the refusal provision states that verbal notice is ineffective and it is in fact

silent as to any requirement of notjce and so Plaintiffs had both verbal notice
notice more than three years prior to the filing.

atter indicates that he and his father
ast to one of them, in early 2012, of {he
- McCombs to Allen S. McCombs and
ee years prior to the filing of this action,

and record

DISMISSAL FOR UNENFORCEABILITY DUE TO LACK OF
DEFINITENESS AND DUE TO VAGUENESS

The law generally dislikes and strictly construes all matters that tend to interfere
with the free use, enjovment or transfer of real property, most generally applied to
restrictions on use, but the ve

general concepts should be applicable to any limitation on real
property.

The rule of strict construction does not prevent enforcement:
enforce such covenants unless they are indefinite
v. Powell 225 S.E. 2d 856, 267 S.C. 225 (1976)

“The Court shall ~
or contravene public policy” Vickery

The general rule is well stated in the ¢

ase of Sea Pine Plantation v. Wells, 363
S.E.2d 891,292 S.C. 266 (1987) and restate

d recently in Spur at Williams Brice v, Lalla,
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781 S.E.2d'115,415 S.C. 72 (2015) Both were matters involving use restrictions, but
each set forth the construction rule as follows: “Restriction on use are gencerally
distavored.  The historical disfavor of restrictions by the law emanates from the widely
held view that society’s best jnteresty are advanced by eneouraging thé free and L
unrestricted use of land. ‘The law goveining the enforceability of covenants restrictin g
use is well established in South Carolina. A restriction on use of the property must be
created by express terms or by plain or unmistakable implication and all such restrictions
are to be strictly construed, with all doubts resolved in favor of the frec use of the
property”.

The same standard should apply to restrictions on the alienability of real property
and same should be clear, plain, express or at minimum, not be indefinite. /

The provision the Plaintiffs seck to enforce fails all of these,

The covenant the Plaintiffs are attempting to enforce as a right of refusal is not
definite as to any term, including but not limited to: order of priority of enforcement
among the heirs of the Grantors, price, method for determination of price, time frame in
which to accept or deny, time frame in which to complete any purchase, whether or not
this was designed for one refusal or repeatedly applies to any sales for all time, how
notice is to be give, in what form notice is to be proven, in what form acceplance or
rejection is (o be noticed- all typical terms of a well worded first right of refusal.

The wording of the purported right of refusal, separate from any perpetuities
issuc. and separate from the issue of enforceability beyond the original Grantec, is
lacking in every manner a sufficient method by which any party could know with any
degree of certainty how compliance was to be made, met or even required or how to
determine if any waiver had ever occurred, due to the lack of clear or definite terms, and
because of such vagueness and lack of specific express terms it should fail as an
unreasonable restriction on the ability to alienate or transfer title to rcal property.  The

Plaintift were very specific in the mobile home provision, but failed to do the same in the
refusal provision.

CONCLUSIONS:

1. That the provision in question is, under South Carolina law, void from inception
as an impermissible violation of the Rule Against Perpetuitics as is set forth in the
South Carolina Uniform Statutory Rule Against Perpetuitics and under Webb v.
Reaves and that Defendants are entitled to Summary Judgment and Dismissal
with prejudice

9

‘That either in addition to, or in the alternative to, the above Rule Against
Perpetuities issue, that the actual wording of the provision in question is
insufficient to extend any right of enforcement to any party beyond the original

Grantee, Henry L. McCombs and that this action should be dismissed with
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prejudice under 12(b)(2) for lack of jurisdiction over Benjamin J. Russell and

12(b)(6) as to lack facts sufficient to constitute a cause of action as to Benjamin J.

Russell and as to the real property that is in controversy herein, and further that
the merger doctrine in South Carolina prevents the use of the executory contract
of the parties -from,modif_vjngrth‘p final and express-wording of the deed. |
That either in addition to, or in the alternative to each above matter, for a
dismissal with prejudice as to Benjamin J. Russel] for failure to bring this action
within three (3) years of the record date of the transfer of this property from the
name of Henry L. McCombs and also within three (3) years of being given verbal

notice of the intention to make such conveyance from Henry L. McCombs {o
Allen S. McCombs.

That either in addition o, or in the alternative to each above matter, that this
action be dismissed with prejudice in that the provision in question is not definite
cnough in its terms to be enforceable and as such is an impermissible impediment
to the free alicnation of the real property title.

Respectfully submitted:

. William M. Brice, I
Brice Law Firm, LLC
P.O. Box 300
York, S.C. 29745
803-684-4462

mac thebricelawfirm.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
o R - SIXTEENTLHUDICIAL CIRCUIT
COUNTY OF YORK~ ° ST O ASENO, 2016-CP-46-870

EDWARD R, KELLY and DEIRDRE 0O,
RELLY,

|
PlaintitTs.
vV, ‘ i AFFIDAVIT OF EDWARD R, KELLY
| e
A LEN S MCCOMBS and BENJAMIN ;
JAMES RUSSELL.

Detendants,

TO:  DEFENDANTS AND THEIR COUNSTL:

L Edward R.Kelly. being first duly sworn. depose and suy as follows:

L. Fam over the age of cighteen and under no legal disability. This AfTidavit
ts made upon my personal knowledge of the facts stated herein.

2. Fram a Plantff in this lawsuit, and was primarily involved in the
transactions with Mr. MeCombs underlving this case.

2 In 1995 my wide wnd | purchased vertain properts i York County trom
Henry L. McCombs. and entered into a Contract of Purchase and Sale ("Contract™)
relating to the property. We knew that Mr. McCombs did not read or write well, so we
had extensive discussions and we enconraged him o consult an attomey. In fact he was
m possession of the Contraet far more than six months befure the sale concluded. The
Contract provided that we would sell back 1o Henry MceCombs the 37-acre tract that is
the Property in issue. Henry MeCombs and | had exwensively discussed tha if my wife

and Twould agree to sell the Properte back wo M Aot ombs while extending himi g Joan

and taking a mortgage instead ol being paid cash as we had originally agreed, Mr.
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MeCombs and his heirs would have w agree 1o allow us and our heirs a first right of

refusal.to mateh any offer that Mr. McCombs or his heirs would réceive on the Property.

ol

This was important to us because:
a) It was a quid pro quo agreement. My wife and 1 financed the original

purchase of the property by Henny MceCombs from the estate of Dora

Mitchell. To du su. we acquired a personal loan. Mr.. McCombs was our

friend. Mr. McCombs initiated that t;riginu] trunsaction because he was

offered the property but was unable 1o afford it. He did not want all of the

Lind. and invited us o join him in the deal so that he could acquire a

portion of the property. We would be allowed to purchase the rest of the

property in return for providing the capital required o complete the

original transaction. The itial agreement was for Mr. MeCombs 1o pay

us i cash for e portion ol the land that he retained. When we went to

contract Mr. McCombs did not have the money 1o pay tor his portion of

the property. He asked es o hold a muortgage on the property in licu of o

cash payvment. W had no doubt that My MeCombs would repay us. But,

the change in the wrms of the deal required us Lo relinance our home 1o

pay off the personal loan. We felt that this concession on our parl merited

something of value in retumn. he ability w reacquire the property had

buth financiad wnd sentimentad value 1o s, Fhus. we agreed w hold the

mortgage in return for the ability 1o buy the property back. My wife and |

were keenly anware that we would not have had the opportunity 10 purchase

ans of the Tand 100 swere not for Mr. Vot sambss We wanted to be as [air as
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possible. We viewed the lirst right of refusal s a fair method 10 reacquire

N ,.lh; property. Mr. MeCombs would be ahle to scil his propeity at the tire
and the price he wanted. and we would have an opportunity to match it.
We all certainly understpod the terms of the first right of refusal.

b) Financial value: Pursuant to a verbal agreement with Mr. McCombs the
property was divided at our expense with ail of the improvements (barns,
well, pond. and majority of the road frontage) on his portion of the
property. The re-incorporation of these features o our adjoining parcel
makes it more valuable than the sum of the individual lots taken

separately.

(228
—

Sentimental -value: The land previously belonged to Louis Mitchell who
was our Iriend and mentor when we first moved o the aren, We spent
many hours in fellowship on the property as “Mr. Louis™ taught us about
rural life. We love the home site and had hoped o retire there one day.
4, Accordingly. Paragreph 11 of the Contract proy ides:
The purchaser (my wife and 1) will have the first right ol relusal

il the seller (McCombs) ever decides to sell the 37 acres or any

protion (sic) thereof. The first right of refusal shall be binding upon

the heirs of the seller and the right of first refusal shall inure the (sic)

the heirs of the purchasers.
A true and correct copy of the Contract is attached hereto as Exhibit A,
In 1996, we completed the transaction -with Henry McCombs of the
purchase of the Property and he received u deed for the Property. The deed back to Henry
MeCombs for the Property was recorded March 22, 1996, The Deed expressly includes a

firstright of refusal, as follows:

LN )
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Ihe grantors reserve unto themselves, their heirs and assigns a first right of
refusal as to the sale of the above described property or any portion or partial of

the same. . - g e e e T
A copy ol the deed is attached to movant's motion. |

6. Subsequently. on at least two occasions prior 1o 2001, Henry L. McCombs
mtormed me, pursuant o the first right of refusal. that he had reccived an offer 1o
purchase the Property and asked it we would match the price of the ofter. The first
veeasion was in approximately 1999, and the second occasion was in 2000. | have
atiached as Exhibit B a wrue und correct copy ol a letter from my allorney 0 M,

MeCombs dated Februars 14, 2000, On both oecasions, requesied a copy of the offer or
A P

contract. and expressed our interest 1o exercise the right and re-purchase the Property.
However. on both occasions Mr. McCombs failed 1o provide the offer or contract. and no

sale ceearred. We understood that my wife and 1 had a reasonable time after presentation

ol an offer to respond. and a reasonable time 10 close if we exercised the right. We also
understood that it was a one-time right and it we did not exercise the right afier being
preseited o legitimate ofter. then the right would have been extinguished and we would

have provided o release o be filed on the public record.

-

Fwas not avware that Henrs MeCombs transterred the property 1o his son.

Allen s MeCombs in April of 2012, 1 was not informed of this transler, and neither my

wile nor b were aware of the wansfer until afier the death of Henry McCombs in June
201301 first became aware of this transler in carly 2016, However, | would not have
vonsidered a transler to his son “for love and atlection” 1o invoke the frst right of refusal.

S.. Lhave never met Allen S, McCombs in person. und 1 have never had any

discus~ton with him in person, by teleplone, or otherwise. | never wld anyone at any time
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that I was not interested in exercising the first right of relusal. In facl. every time |

~discussed (he issue I indicated my. desire 1o exercise the r.i-g];t:j. dcpeﬁdiﬁg (J-f' course on the
offer price that we would have 1o match.

9. I was not aware of the sale of the property by Allen S, McCombs to
Benjamin James Russell for $125,000.00, which vceurred November 20, 2015, until after
the sale. We were not given a first right of refusal. as required. My wife and | were not
aware ol the transaction unuil early 2016. [ have never met Allen S. McCombs in person.

10. We certainly would have excereised the right of first refusal. and we would
have promptly purchased the Property ar the sale pricc. We were. and we remain, ready,
able. and willing 1o exercise the {irst right of refusal contained in the 1996 Deed.

iy My wife and | request the Court 10 enforce the first right of refusal. and

allow us 1o purchase the Properiy for the price that it w as sold wo Mr. Russell in violation
] A

of the deed provision. | know that both of the Defendants were aware of the First Right of

Refusal. but proceeded with the sale without giving us the right to match the offer, My

wile and I eannot understand why they did that. or how that is fair and equitable 1o us.

This the __*_:2(_;_”_ day of September, 2016.

A

£ &
WL € R e P

E Cl \\'il['d f{ }\ @ l l"\‘ e

S\\;'O}?\"N TO AND SUBSCRIBED before me
this _27d day of September 2016,
T . "'_,.."‘)'/.l? C»- . L o

7 ~, ) _» ) // //‘ ’/' - f./

Notary Public. STA [ OF SOUTH CAROLINA

My Commission Expires:

1
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STATE OF SOUTH CAROLINA )

COUNTY OF YORK )
CONTRACT OF PURCHASE AND SALE

THIS AGREEMEWT made, entered into and concluded this
A Aoz g5 sen Henr bs, 014
2 day of RSP, 1995 by and between Henry McCombs, Ol
Pinckney Road, York, South Carolina, Party of the First
Part, hereinafter designated asg "Seller", and Edward R.
Kelly and Deirdre Kelly , whose address is 6070 Lockhart
Road, Sharon, South Carolina, Party of the Second Part,

hereinafter designated as "Purchagser™ .

WHEREAS, it is stipulated and agreed tiat the value of

the below-described broperty is §7,777.03 as to the property

which the Seller is going to purchase from che Purchaser and

tne value of the broperty whicn the Purchassr is to purchase

from the Seller is $210.19; and
WHEZREAS, Edward R. and Deirdre 0O, Kelly agree to convey

0 Henry McCombs, for and in consideration of $7,777.03 for

Lo
~3

" acres below descrined; and

WHERERS, Henty McCombs agrees to convey to

Edward R. and Deirdre O, Kelly a one acre tract of land

below described: ang
WITNESSETH:

1. That Sellier, in consideration of the mutual

covenants, promises and condition herein contained, and irn

A

(1Y

‘Lher

consideration of the transfer of 37 acres by

o]

vurchase

i

hereinafter fencisned, has sold and does hereby




agreée to convey unto Purchaser, théir heirs and assigns
forever, -’;nd Purchaser, in consideration of. the Premises,
has purchased for the purchase price -é.‘b‘q»ye mentioned, the
one acre ttfact. of land shown as Benty McCombs property by
RPlat and Piag.Book 110, pagé 109, and further described as
Tax Parcel 13;:11 together with all rights, ptivilege,
hereditamgntg,and appurtenances to the said premises
incident to or belonging to and all rents, issues and
profits thereof.

2. That the Purchiser, for themselves, their heirs,

executors, administratq:s and assigns, do hereby agree to

and with Seller, his heirs and assigns, and executors, to

convey to the Seller the 37 acres of land on the
northeastern part of bProperty previously conveyed to

Purchasers by Seller for and in censideration of the amount

Of §7,777.03. The Seller will execute a note and mortgage
agreeing to pay in full and without interest, the $7,777.03
indebtednéss or whatever portion remains unpaid at closing.

3. That upon the payment in full of the lndebtednes

8,

the Purchaser will cancel the mortgage and note.

4. Purchaser will pay taxes on all property for 1995

and after 1995 taxes, each party will be respon51ble for

taxes on the promertv which is in his or her own name.

3

5. That Purchaser will pay for revenus stamps with

regard to the transfer of the '37 acres and

6!

rne one acre.
That it is mutually agreed by and betvigen the

parties hereto that if Seller should default in the
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obligation hereunder, Purchaser may institute a proceeding
és may be appropriate for the ﬁg;eclosuqe,oﬁ @he;mqgfgggg,
and/or the specific performanée of tlie agreement, and ihf
such event Séller agrees to pay all costs and expenses of

such proceeding, including a reasonable sum as attorney’s

feeg.

7. The parties stipulate and agree that time is of the

&éssence as to this contract and agreement.

8. This contract and agreement of purchase and sale is

made and executed in duplicate, each of which shall be

deemed an original for each and every putpose,

5. The benefits and obligations of this Agreement

shall inure to and be binding on the heirs, executors,

administrators and assigns of both Seller and Purchaser

o

10. The closing and the transfers set forth herein

will occurr on or before September 30, 1995,

[

1. The purchaser will have the first right of refusal

n

n

i

4]

seller ever decides to sell the 37 acreas or any

protion thereof., fThe First right of refusal shall be
binding upon the heirs of the selller and the right of first

refusal shall inure the the heirs of the purchasers.

s
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TN WITNESS WHEREOF, the parties hereto have hereunto
set their hands and seals at York, South Carolifia, the day

and yea b Eirst above written.

v P Br (e (Seal)
Seiler

-"/\lum,vm,(’ /r . %{’/ﬁq _(Seal)

P”urc:hasear

STATE OF SOUTH CAROLINA )

)
COUNTY OF YORK )

t’o.=:rssonally appeared before me faoc* Nee¥ s
and made oath that (s)he saw. the. within named S\l
Yoo dhngrme . . sign, seal, and as ..~ free act :
and deed, dellver the within written Contract of Purchage '
and Sdle, and that sh.. . L with e\ D. \)‘
witnessed the execution thereof '

\ ' 7
S e da ; /d__“ﬁ'}‘

!ng,

Sworn to and subs%v.;;bec
before me this a1 day
£ Do , 1995,

\\1 3 O MA@\X

Notary Public, South Cc.:o]%ma/
My Commission Expires- ;: rie il
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POST OFEICE BOX 4Gk
{BO3)68--1807
{B03)684-9966

AN {803 084.4507

e
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February i+, 2000

e Loy by

bt Rood

SERERR

e N MeCombae

whosed that you have pain tmd ‘.1r Kelly that vou have an offer on the property

cred to vou by deed i Muarci, 1006, Preguest that you provide & copy of the
thave previously requested tha yOu dmu on the sale ot the lund in March, 1999, A
e were selling e propeny tur STO00.00 per ucte. | request that you provide me
My chient Bd Kellsy, heas previously set forth his

[ e

[ R

cuhave an attormey. pleose el me know who it s ot have him or her get in touch with
Chviose a cepy o the dead with the

Ve Lirss HLIH b e tisdi as woll as the contract which fias

1

et Dk 1o i

FRashing you und with Ko tegards, | am

and Derdre Reib
SUT0 Lockbart Rouad
Yhuron, ST 20732

s




CERTIFICATE OF'SERVICE

The; indersigned does heteby: certlty that a cop} of the foregomg and attached

AFFIDAVIT was served: upon the atf ney - for Defendants.by email and by depositing it
- in the U.S; iail, fidstage paid, addressed to:

William M. Brice, I, Esqg.
Brlec Law Firm

PO Box 300;
York. SC 20745

Beth Ramsey Faulkner, Esq.
Faulkner Law Firm

PO Box 1030

York, SC 29743

This: 1he D’\ day of September:2016.

"B“r'iain’MCC’oy T / |
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STATE OF SOUTH.CAROLINA ) IN'THE COURT OF COMMON PLEAS

) 2016-CP-46-870
COUNTY OF YORK | .

Edward R. Kelly, et, al.,

Plaintiff, -
Vs, AFFIDAVIT IN SUPPORT OF

, MOTION
Benjamin J. Russell, et, al,, :

Defendunts.

vvv"vvvvvv:

Personally appeared before me Berijamin J. Russell, who first being duly sworn,

deposes and says as follows:

l. Tam acitizen ang resident of York County, South Carolina, | am

over the age of ej ghteen and am competent and authorized to make this st

The matters and things set forth in this affidavit are based on my personal

knowledge and experience, as wel] as-my observations, and to the best of my
knowledge are true, Any matter stated “on information ang belief” js genuinely
believed by me to be true.

2. I am informed

and believed that (he wording in the deed that is two
deeds prior to mine in the chain of title of deeds, does ot contain sufficient
language to constitute an en forceeable right of first refusal me in that it hg no

termination period as js required by South Carolina law ang violates the Rule

Against Perpetuities.

atement.
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3 Fam informed and: believe that this. provision further is not
enforceable:against me Becauss. it:does not contdin any: lan guage:oi wording of

«any lypethat ifiakes it binding ori:any ‘person other thanFenry McCombs, Henry

) Mcﬁ@ombsjconveyed ;‘thé.ip,_rob_extty to Allen Mc’Com,bs- and-Alen McCombs

conveyed the property to me.
4, T am aware that _jl;hg'vpa_ra‘grapl1 im»mediia'te‘,ly above this one in the

deed in quéstion, which paragraph addresses mobile homes on the property, has

both the “heirs.and assigns” wording and aspecific termination point in time and -

that'1li1a'ttire'st.1‘ict'iog on mobile homes is effective against me-and 1 do riot dispute
that rq,str_"iﬁctijon, but t‘hcvéentgnqg p,u'x:po,r't'é.,d;_t'o~-btl-ﬂ.:-filgliﬁtﬁ.o,Ez»ﬁf‘rls't::rqlj‘u_sial’. contains no-
such langiiage, riot even insgetiéral terms;

5. I am ififorimed and Believe that the wording in question, created. by

the Plaintiff’s own attorney, did limit the Plaintiffs, Who are also the ori ginal

grantors, to a pe;rSonaI'ri'.[ghtagaj_n_s,_; only the original grantée, Henry L, MecCombs,

and Mr. 'M'cCombs no lo'nger owns-the.;prop_ert,y and also is:now deceased.

6. [ am infoﬁrmed and believe thiat if {he Plaintiffs had any rights,
those rights should have been asserled at the time Henry L. McCombs first
conveyed the property and that deed of conveyance has been on ,publ'ic record for
more than three years.prior to the filing of'this.action and any such claim is tog
late under-the statute of' [ mitations..

7. I'am informed and believe that the word,.ving’ol”the provision in
question is too vague to be enforceable in that it has no terms to describe as to

how any repurchase would. be calculated, noticed, valued or accomplished, nor ag
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to whether the purported right of first refusal is valid only asto one first
conveyance. or as to every conveyarce for all tinie.

8. I am.informed dnd believe that all ofthese matters were. indicated
and made known to the P-:la'i‘nﬁffg'fin_'Wri:,tiiﬁg; priof to the ir filing: f this lawsuit and
believe that I have been uninecessarily required to respond to t‘-]ii s action.

9. ['am also informed dand believe that Mr: Heiiry McCombs was
barely able to read. or to write and that he was unrepresented at the time of all
conveyances and.con'tracljs between himself and the Plaintif(s and that all
documents were prepared.and presented by the Plaintif{’s attorney,

RESPECTFULLY SUBMITTED:
\“\llllll"l“l’
ot .S Tzelp,’l’/
\\ \\ ........ ,7 ’,
Sy Pyt
R
S fE oMy PR
S i COMMISSION | = ‘ — M \, N
T % ExpiRes ¢ S Benjamin J. Ruyssell
2 o 5/15/2019 K e & .
’/’ OO'; ......... 3 -‘6.\}?‘\\\\
’, \
’I(,,lﬂ,ﬁﬁ““\\\\

\Dw/goax & Slowond
NOTARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: W\O~kk 19 2019
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Leas and by .thesg )
1 and ‘reléass unto the said 3
and assigha forevér the

a

_pircel or lot of
! d situ: g" SC Highway No., 46 in the

; South Caroly

, Tie Ti 07 4 andimére; EWIYY: ishoin ‘plat entitled boundary survey
:li' 3 o the ‘Clerk o , ¥ ‘South 12, an

B e
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CHNVTTANCE.
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. . .Thé graitora # 7 repaio, themSelves, their heirs and
assignana.fizs:jrtgﬁt of %gfgéalﬁas-gdqchéfaéle of the above
-deecribéd.ptbpéx;y'gr'any‘pbr“ on or -partial of the Bama.

TOGETHER with all and. singulay the rights, members, f
|

herediments 'and gppurtenahCes-'whaqsbave:, to the gaid
n premiseq‘bEIOnging, or in any wise iacidént or appertaining.
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i . TOUEA HOLD, all and singulsy the.said premises

abave-mentioned, Unto the said Hefiry L. MoCombs,:his heirs:
n { executors; administrators, succeasors, and aggigns forever.

b '

} -And  we, do hereby bind our  heirs, executors,
administratdrs, successors, catid & né to warrant and

. forever défend all and; singular’ ‘tha premises unto the maid,

n Henzy L. McCombs, his he - executors, administiators,
successors, . dnd assigng, i 8inst’ ‘myself and 'my Hairs, .

exetutors, administiators, successoxe, and ansigna, and all

other persons’ whomsoeVer lawfully claiming, or to ¢laim the

Witness My Hand -and S€al this IT’a 'agy“-éf

1996

SIGNED, SEALED AND DELIVERED

] IN THE PRESENCE OF

TQ) WO!@\ 3 '&A&- ol L. ! é,ea : ! 
Lhu’\(& \‘\“ﬁ(d’ ‘%‘*( o _

Db 0 DAaN
. (hers e I8 Tean”

: STATE OF SOUTH CAROLINA ]} -PROBATE ;
i COUNTY OF YORK ) ;
Wapvie T2 To
Personally appeared before me ( hevie W, ‘C‘O\k .
: and made oath.that (s)he ‘saw the withim named ‘grantoxy aigh,
seal and as hie act and deed, deliver the within written
l Deed, and cthat T(s)he with Venit D, Thmioy
! witnesaed the éxecution therascf. ( TR - /“7 : )
] Dl R T
Sworn to before me this
\g . day of March, 19ss.
‘ :
_ 000 .
; Notary Public fo} South Carolina PAEEEN
My Commission Expires: PA o '
] 1
H
1 .
1 .
. [ IR P41 N
. #
' : ;
] N + a ¥ = & AR
] * : A
J H - & w n —J y\ﬁ '
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ol 12592 Page 91 - 9%

7 SPACEAHOVE THIS LINE FOR RECORDER'S USE —————
QUITCLAIM DEED

TTITLE OF DOCUMENT,

STATE OF S8OUTH CAROLINA,

KNOW ALL:MEN BY THESE PRESENTS, THAT:
Heriry L. MéCoinibs, 2 married: man, (Hereinafter whether singularior pliral the “GRANTOR")
WHOSE mailing addresy is 5911 Lockhart:Road, Sharon, SouthC dlina 29742,

FOR AND 1N CONSIDERATION of tie summ of FIVE AND NO/100 DOLLARS ($5.00] and LOVE

AND AFFECTION, to th GRANTOR paid by

Allén'S. McCombs; a &irgle-man, {Hercinafter whether singuilar or plural'the “GRANTEE"),
WHOSE méiling dddress is 347 Trexder Lane, Rock Hill, South Carolina 26732,

ORANTOR has -granted, bergairied, sold and released, and by these prescnts does grant,
bargain, sell aid release .all right, title and interest Unto the said GRANTEE the following
described property:
SEE EXHIBIT “A" ATTACHED HERETO AND BY THIS REFERENCE MADE A PART HEREOF,
Site County & State: York County; Seuth Carolina
Tax Map Nutnber/Parcel Nutnber: 1330000612

Derivation Statement

. This Being: the idetitical property conveyed to ‘the GRANTOR herein by General Warranty Deed

from Edward R, Kelly and Deirdre O. Kelly dated March 18, 1996, recorded March 22,
1996 and filed in Record Book: 1481 Page: 125

12552 MO0

08



[ o] s =3 [ J T |

h..:, = 3 e 3 [ e c—23

appurtcnances to the saxd p iSE mcxd "t,:' oF - appcrtammg
HOWEVER, ‘subjéct to any Rest: .Cond; Covénants, R1ghts, nghts of ay, and
Easements now of record, if any. TO HAVE AND TO HOLD/all and s

mentioned-unto. the' §aid GRANTEE, GRANTEE'S.

WITNESS the hand and seal of the GRANTOR thls J~% day of Nb( AN

£

B (. (el

Henry L. -McCombs

Signed, Sealed and Delivered in the Presence oft

Witness #1:%{mw Witness #2: %W%
Printed Name: ¥MONNE MiSL’Hh; .~ Printed Name: 054@6 ‘i 55’4M'

stateor _( J

COUNTY OF \! ar K ]

.ss

The  foregoing instrument was acknowledged before me this 2.3 day,
Mo W

2012, by Henry L. McCombs,

Ao CA_ O

Notary Public

‘ Macie C Candes
Printed Notary Name
My -Commission Expires: Q 4-2030

NOTARY STAMP/SEAL

BX12552 PR00S92
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“Notary Public for

AFFIDAVIT

1, deposes-and says:

1g-York County Tdx Map
cCom bs, a sin e man

ey
b . subject to the deed rccordmg t‘ee asa transfer between a corporatxon, a
partnershlp, or other enmy dnd a stockholdcr, partne or owner of the ent:ty, or
is.a transfer to a trist of as a distribution. ‘to:a trust, neﬁciary
{c) XX exempt from the deed reeordmg fee becausc (See 1 nation section: of affidavit);
#3 Transfer between parent and child for-love and: affection
(If éxempt, pléase skipit

18 4=.7, and’ ‘g0:to item 8 of:this’ ‘affic davxt.

If exempt under exemption #14 as described in the lnformntlon section of thil affidavit, did the agent and

principat relationship exdat ‘at the time of the orlzlnnl sa.le and was the purpose of.this nlntionship to purchase
-the rea.lty? Check Yes - or No

4. Check one of the following if either item 3(a) or itém 3(b) above has been checked (Sée Information section of thie
affidavit): '

(a)

The fee is computed on-the consideration paid or to be pai'd in money or
money’s worth in the amount of

(b) The fegis computed on. the fair market value ‘of the' tealty w}uch is

©

5. CheckYes___arNo__ to the: followmg'
realty’ beforc the transfer and rémaine
the amount of the outsta.ndmg balanceé o

A lien or encumbmnce cxxstcd on thc land, tenement, or

i the land, tenement, or realty after the transfer. If “Yes,
f this lien or encumbrance is:

6. - The deed recording fee is,-computed as follows:

{a) Place the amount listed in item 4 above here:

{b} Place the amount listed in'item-5 above. here:
{If no dinount is listed, place: zero here.)

(¢) Subtract line 6(b) from Line 6(a) and place résult here:

The déed recording fee due is based on the amourit listed on Line 6(c) above and the deed recording fee
due is:

8. Asrequired by Code Section 12-24-70, | state that I am
as:

Henry L. McCombs

& responsible person who was connected with the transaction

9. lunderstand that a person required to furni
guilty of a misdemeanor and, upon convicti
more than one year, or both.

SWORN to before me tlﬂst ' : ‘ b?i < /% L
day of Nancl :

year of .0 - Grantor

sh this affidavit who willfully furnishes a false.or frandulent affi davit is
on, must be fined not more than one thousand dollars or imprisoned not

Henry L, McCombs
Print or type the above name here

My Commission Expires: QQZJ_- O3

BK|2552 fauo gL
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SHRk OF COURTS

4 Tax. 137
OR Vol 15286 Paga; 201 = 202

STATE OF SOUTH CAROLINA ) o
N )  TITLETOREAL ESTATE
COUNTY. OF YORK ) :

g - KNOW ALL MEN BY THESE BRESENTS that Alleri S. McCombs hereinafter

referred to as™ ,Gfantor"', ‘in the State and Counity afores'aia', for and in Consideration of One Hundred

.Twenty FlveThousand and 00/: 100 ($125 000 OO) Dollars pald by Benjamm James Russell
1 “ lieteinafter the
-4
|
ce'to theabove plat, sald plat bemg m 0 porated herein by reférence.
’DERIVATION' ThlS bemg the identical real: property conveyed to Allen S. McCombs by deed e
récorded April 11, 2012 in Book 12552, page 91, RMC office for York County, SC. A
The within property is; conveyed Subjéct to all existing easements:aid réstrictions. appearing in the »
chiain of titlé, which. sald edserhents and restrictions are not mtended to be reimposed hereby. i
TOGETHER ‘with, all dnd singular, the rights, membeis, hereditaments ‘and Ba
g 1
ocr
dppurtenances to the said premises belonging or in any.wxs,e,mmdent or appertaining. s
[N
g
gz |
gf—l
T
=88
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TOHAVE AND TOHOLD all and singular filé,j premises before mentioned unto thé
said Grantee, his heirs and Assigns forever.

And the Grantor does hereby bind hi’s hg%i_:rs-,v,'_ExQ'c_utor"s;,'Pe;So‘nal Representatives, and
Administrators to wartant and foréver defend alland Siﬁgplmthc;sﬁidﬂpgcxr‘ﬁ’sgs"unto"ihe said Grantee
and the Grantee's Heirs and Assfgns, against the Grantor and the Grantor's heirs and assigns and

against every person whomsoever lawfully clainiing, or to claim, thé same or any part thereof.

WITNESS the Hand and Seal of The Grantof(s) this the _ 1_’q day of November, 2015.

Signed, Sealed, and Delivered -
in the presence of;

~ g

Allen S M

(Seal)

Witness A beé -

Bt m

Witness B LR

STATE OF SOUTH CAROLINA )

) ACKNOWLEDGMENT
COUNTY OF YORK )

I, the undersigned, Notary Public for the State of South Carolina do hereby certify that Allen

S. McCombs, personally appeared before me this day and acknowledge the due execution of this
foregoing instrument,

M

Witness my hand and seal this _1Q__ day of November, 2015. éﬁ

Se

NE

. [0 B

%AA:&D-«M Mew (Seal) 5T
Notary Public for South Carolina s
My Commission Expires: 10-09.24 -
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COMBS, ET AL.
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111

12

13

,11‘4

15

116

17
18
19
20
21

22
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1 STATE OF S0UTH CAROLINA )

) IN THE COURT OF COMMON PLEAS

COUNTY OF YORK -~ |
COPY

DETRD E 0. 'KELLY, ;
PLAINTIFFS, .%

- VS = } CA NO. 2016-CP-46-870

ALLEN S. MCCOMBS, ET AL,g
|

DEFENDANTS.

TRANSCRIPT OF PROCEEDINGS
YORK, SOUTH CAROLINA

SERTEMBER 7, 2016

REPORTER: SHIRLEY DALLAS- -GERRALD, CVR-CM
DALLAS REPORTING, A HUSEBRY COMPANY

www.huseby.com Huseby, Inc Regxonal Centers 803-328-9640

Charlotte ~ Atlanta ~ Washiigton, DC ~ ~New York ~ Houston.~ ~ San Francisco




[

- [IER—Y [

EDWARD R. KELLY,

‘Traiiseript of Pr Page 2
1 Appearances: Representing the Plaintiffs - -
2 Brian S. McCoy, Esgquire
McOoy Law Firm
3 378 E. Mdin Street
Rock Hill, South Carolina 29730
4 803~366-2280 _
bmccoy@mccoylawfirm com.
5
Representing the Defendant;
6 Russell -
7 Mac Brlce,.Esqulre
The Brice Law PFPirm
8 9 N. Roosevelt Street
York South Carolina 29745
9 803-684-4464 _
mac@thebrlcefirm;com
10
Representlng the Defendant
11 McCombs -
12 Beth Ramsey Faulkner, Esquire
Faulkner Law Firm
13 616 E. Liberty Street
York, South Carolina 29745
.14 803-818-5700
beth@faulknerlawflrm.com
15 '
16
17
18
19 ‘
20
21
22 ]
23
24
25
www.huseby.com Huseby, Inc. Regional Centers

Charlotte~Atlanta~Washmgton DC ~ New York ~ Houston ~ S

803-328-9640
an Francisco

e
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'?MCCOMBSETAL

09/07/2016 o Page 3

10
11
| 12
13
14
|15
.'16

{18
19
20
21
| 22
| 23
- 24
25

17

PROCEEDINGS

BEFORE: THE HONORABEE . JACKSON KIMBALL

11+00 A.M.,
LA A

The Court - This 4s Case Number 2016-CP-46-870,
EqWQrdlﬁ. Kelly -and others against Allefr S. McCombs
and others. Brédent and- representing the plaintiffs
is Mr. Brian MeCoy. Preseént and representing the
defendants ‘is Mk, Mac Brice.

This is the defendants’ Motion to Dismiss and
for SummarY~Juﬁ§ments The first question I have is,
are there any factual i5sUes to be détermined by
anybody?

My. Brice - If:thelcqurt determines that this
right of refusal is; in fact, sote type of valid
right of refusal, it's silent ante notice and type
of notice, waiver and different -=-

The Court - The vagueness argument?

Mr. Brice - Not just the vagueness. There's
some information in the affidavits that indicate

that perhaps Mr. Henry McCombs did have a conversation

“with Mr. or Mrs. Kelly. 'That's disputed, but that's

the faCtual dispute, in which he gave them notice
that he intended to ‘transfer the property. They

gave him an indication that they were no longer

WWW, huseby com . IIuseby, Tne:. Regnonal Centers ' 803-328-9640

Charlotte ~ Atlanta ~ Washmgton, DC ~New York ~ Hoiiston ~ San Francdiséo

09:



-3

EDWARD R, KELL}
| T

EN 8. MCCOMBS, ET AL,

Paged

10
11
12
{13
|14
15
16
17
18
19

120

_ - @ = [

21
22

. .

23
] 24
25

interested in acquiring t:'.i;,e property, but that would
have to come from testimony, I think, from Mr,

Allen McCombs. That would be a factual dispute as to
if there was any nbticevgiven and if that notice was
sufficient, if the covenant is even valid to start
with. |

The Court - I know I read the affidavits. Hold
on a minute.

Mr. Brice - That would be Mr. Allen McCombs. He
indicates his father and him spoke. Mr. Kelly's
affidavit. indicates they did not speak. That would be
the only factual issue i could think of,

The Court - If we're simply talking;about an
interpretation of the deed, what difference would. that

make, construction of the deed.

Mr. Brice - I guess welve got to that point that
it would be a question of did they have notice and

did they waive their right of repurchase to Henry
McCombs?

The Court - If, for example, I was to rule that
the deed in question was simply too vague, ‘your
argument, as to the manner and timing and price
determination of the right of first refusal,

I need to look at any affidavits?

Mr. Brice - You would not need to. Factually,

www.huseby.com

—

why would i

Huseby, Inc. Regional Centers . 803-328-9640
Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ Sap Francisco
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1 only if we had gotten to the'point where -- 1

2. agree, if you take that ruling ---

3 The Court = If I deny all your motichs, you
4 think we've got to have a hearing i what you're
5 saying?
6 Mr. Brice - I think that's the only factual
7  igsue left if you deny all my motions. The court
8 may decide that one is not worth going forward with.
9 Mr. MeCéy - I thirk I would agrée with that,
10 Your Homor. I don't think the affidavit that Mac is
|11 refer#ing to i in evidénce.

12 The Court - It was submitted to me for

13  corsideration in comnection with the motions. Here
14 it is.

15 Mr. McCoy - IS that from Allen McCombs? '
16 The Court - No, thisg is Russell. i
17 Mr. McCoy - I dén't think.that dne creates a

18 fact issue. I'm not going to deny that I .received a
19 -- I think it was a pre-filing affidavit from Allen
20 MéCdmbél Some irnterpretation of that. could indicate
21 ﬁhat he did give verbal notice to my clients and

22 that's, 6f course, vehemently digputed by my clients!
23 affidavitsj That would be a fact issue.

24 The Court - We'tre rot going to. talk about that

25 anymore, Have a seat.

www.huseby:com _.Huseby, Inc ReglonalCenters 803-328-9640
. Charlotte ~ Atlanta ~'Washington, DC ~ New'York ~ Houston ~ San Francisco
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OMBS, ET AL.
Tr. it )

Page 6

10
| 11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Do you have any response to that?

Mr. Brice - I want to refef.ﬁb.thé affidavit
that Ms. Fauikner.filed=along with her brief for
Allen MeCombs,

The Court - That may be what TI'm talking about.
What I want to happen is, I want Ms. Faulkner to sit
right there since she's a lawyer in this case.

Ms, Faulkner - 'Your Honor, for clarification, I
did not file an affidavit on behalf of my client
because from my understanding if there are any factual
issues, which that would be a factual issue, that's
not before the court today. |

The Court - I'm not going to worry about that

anymore. The other thing I want to do, from reviewing

all this, and I'm going to do it in sort of a summary

way. One of the grounds for dismissal submitted by
the defendants is lack of personal jurisdiction.

From reviewing the file, I can't see any reason

why the court would lack personal jurisdiction over

residents of South Carolina, who have been served.,

Mr. Brice - I don't disagree.

The Court - Aren't all these people residents

of ---
Mr. Brice - They are.

Ms. Faulkner - I certainly agree, Your Honor.

www.huseby.com

Huiseby, Inc, Regional Centers - 803-328-9640

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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1 The Court « I'm going to deny that vThat>wi11

2 save us some time. ‘Do You have sémething else about

3 that? |

4 Ms. Faulkner - No, Your Homor. I was: just going

5 to go further and state that I think the argument as

| 6 to jurisdiction to my. ¢lient is that the court does

j 7 have jurisdictien over him. I guess the arguménts

8 are as to the motion. The language of the first

9 right of refusal is mnot applicable to my client

Atlo because: it -- My argument is that it just applies to

| 11 Henry McCombs.

|12 The Court - That's not a jurisdiction question.
13 I have jurisdiction over any resident of South Carolina

14 who gets served.

15 Ms. Faulkneér - I understand, Your Honor.

16 Thé Court - With that, let's proceed. Mr. Brice,

.17  your motion.
18 "My, Brice - Your Honor, we basiCally have four: |

19 points, which would be thé right of first refusal
20 under the rule against pérpetiities as codified in
21  South Carolina, the vagueness question, statute of

| 22 limitations question, whéther the wording of the
{23 provision actually affects anybody béyond Henry

24 McCombs. WouldVYOu'like fo? us to go through thEm.

i

25 one at a time or «=-

www.huseby.com Huseby, Inc chlonal Centers 803-328-9640
C‘h'lrlotte ~ Atlanita ~ W'lshmgton DC Neéw York ~ Houston ~San Franéisco
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EDWARD R. KELLY; ET AL -

Page 8

10
11
12
13
| 14
15
16
17
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20
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23
24

25

The Court - Absolutely,

Mr. Brice - We'll start with the first:oqe»
The Court - Did you pack a lunch?

Mr. Brice - I'll try to be brief.

The Court - Go ahead.

Mr. Brice - I know the court ‘has the cases and

its own reseéarch so I won't try to belabor too much
of it,

The first one we will start with is the rule
against perpetuities. TIt's clear that the uniform
statutory rule codified by the State of. South Carolina
supercedes the common law rule,agéinst pefpetuity._ Our

problem is that we don't really have any South Carolina
case law that address the statutory rule.

We have a lot of South Carolina case law that -
addresses the common law rule and sets forth'a lot of
the State of South Carolina's Derceptlons on allenatlon
of title and things like that.

The case that we've cited, and the case that
appears to be the most cited would be Webb v. Reames.
Webb v. Reames does a.good job of citing the State
of South Carolina's disfavor with anything that
alienates title. The State of South Carolina
strictly cbnstrues anything that would violate a

rule against perpetuities as being only from

www.huseby.com

Charlotte ~ Atlanta ~Washmoton DC ~Néw York ~ ~Houston ~ San Francisco

Huseby, Inc. Regional Centers 803-328-9640

—
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10
11

{12

13

15
16
17
18
19

20

|21

22
23
24
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14

inception, as opposed to merely voidable later.
There's no cage law shows how that particular

standard may inté¥play with the statiutery rule against

petpetuities. 1 think that's part of our problem.

Webb has been citéd as recent ag 2015,

The Cout - Wékb talks about that at the end
of it, deesn't it?

Mr. Brice - I talks about, I think, that --
Webb dealt with. a matter that was created prior to
the: statutory rule.

The Court - They throw in this business about
the statute of limitations.

Mr. Brice - They do, and‘say-that‘thé statute of
limitations-didn‘t really apply in this‘particular
case.

The Court - And the reason it didn't apply is
because the thing was void from the beginning.

Mr. Brice - Void from the beginning, yes, sir.
Part of our argument, as far as this particular
paragraph, is that the wording of this provision in
the deed is, grantors reserve unto themselves, their
heirs and assigns, a firSt right of refusal as to
the sale of the above described property or any
parcel or portion of same.

That clearly, under any common law standard,

www.hiiséby.eoim Huseby, Inc. Regional Centers 803-328-9640

Charlotfe ~Atlanta ~ Wiishii;gton, DC ~ New York ~ Houston ~San Francisco
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EDWARD R. '}(rELLY Page 10
1 is violation of the rule against‘perPEtuity. It
2 doesn't vest forever, Absent“ahy'vggggngggﬁ it could
3 go forever if it's not sold. I would bélieve it's
4 a cleat violation of the rule against perpetuity.
5 The Coutt - It would seem to me to violate
6  sub-paragraph 1 of 27620. That statute talks about
7 a determinadtion in the alternative. It says, or the
8 interest either vests or terminates within 90 years
9 after it's creation.
10 Mr. Brice - I don't believe we have any case
11 law saying that South Carolina hasg adopted. a wait and
12 see. In Mr, McCoy's ---
13 The Court - TLet's just look at the language of
{ 14 the statute.
15 Mr. Brice - The language of thé statute, my
16  thought would be that that's the guidance on the
17 legislative intent because life and being plus 21 years
:18 is an uncertain time, that 90 years is a certain time.
19  If you have semething that is absolutely going to vest
20 or not vest within 90 years, then it's not going to
21  violate the rule against perpetuity. |
22 The Court. - Let's narrow that down a little more.
23 The interest either vests -- strike out either. Oné
24 way of reading it to be specific would be, the
25 interest vests within 90 years after it's creation.
www.huseby.com Huseby, Inc. Regional Ceriters 803-328-9640

Charlotte ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Francisco
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ing- in the provision,

it will Vst or termidate within 96 years, Not that
it actually does, but nothirng in the words says that
it will terminate or vest.

‘THe COUFE - Do you agree that this interest,

whatever it is, the right of first refusal, vests

when the time comes to exercise it?

Mr. Brice = Yes, sir.

The Court - Then couldn't you say the interest
vests == thig interest vested with 90 yéars after: its
creation? / |

MI, Brice - My .inteérpretation of it is the

wording doesn't create a situation where it could

possibly vest. The wait and see proviston ---

The Court = I agree with that.

Mr. Brice = Complétely counters the Seuth €arolina

case law. It's from inception. 1It's n@t later

Voidable: So to intefpret that, if wé wait and see

up to 90 years, there is no South Carolina law that
says that ‘there is no.statutory.interprgtation that
says wait. There‘s’a lot of South Carolina law that
says, if it wasn't’valid{ if it violated the rule

the day it was dreated, it's void and nothing changes

that. I thirk the statutory language would've said it,

© wivw.hiiséby.com Huseby, In¢, Regioiial Centers 803-328-9640
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Oceedings 2016 _Page12
1  said, this must void -- fhié mUStseithe; terminate or
2 vest within 90 years, had been written in that
3 sentence then, yes, it would mest the statutory
4  provision.
5 I think that that -- I think the argument that
6 we have a wait and see provision created by that, is
7 completely counter to the_case law that-says it is
8 void from inception.
9 The Court - I think the term, wait and see, came
10  from the comments to the uniform act, if 1 remember
111  right.
(12 Mr. Brice - I believe so. Those are just the
13 comments. I don't know that they have actually been
14  applied, adopted, accepted or considered to be the
15 law in South Carolina. Webb seems to be quite counter
16 to it. Webb actually refers back to another case,
17  Love 'v. Love, which is also a York County case which
18 says the same thing. There is'a line of longstanding
19  cases, including one we have from 2004, which Ms.
20 . Faulkner provided to me this morning that also refers
21 to Webb, which clearly says South Carolina. South
22 " Carolina has a long line of cases strongly expressing
23 disfavor for ---
24 . The Court - Are you talkingAabout the Page case?
25 Mr, Brice - Sir?

www.huseby.com’
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The Cotirt - You're talking about the Page caSe?

M. Brice - Yes, sit. Do you have a copy of the

Page caser

The Gourt - I do;

Mr. Brige - T just think that to interpret that 90

years ig a wait and see provision based on, comments,

rung very cdourter to the case law in South Carolina,
that it is void from inception.
The Court = That is a catchy phrase, wait and

see. I don't think it aceuragely describes Sub-

Paragraph 2. It's catchy, it soufids good, we'll wait

and - see if it vests. T deén't think that's ah

accurate description eithér. Wait and see is not

what it is. what it is, is either the interest vests

within ‘90 years after its creation, and if we agree

that it vests, means the opportunity ot obligation
to exercise it is the veSﬁihg‘evént, then this one
vested within 90 years.

Mr. Brice -. But, thdat would be -- If it was void
from inééptioﬁ, it wouldn't matter.

The Court - That's a circular argument. IE's
not void by reason <- It's not void by reason of --
Would not be void by reason of the rule against
perpetuities and the staﬁutdry expression of that, if

it doesn't viélate the statute. So it's not void if

WWW. huseby com Huseby Inec. Regloml Centers 803-328-9640
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Page 14

1 it doesn't violate the statute;-lif“it §101ates the
2  statute, it ig void.
3 Mr. Brice - Based on that interpretation of ---
4 The Court - That's right. I recognize -- They
5 tell you, you may practice law your whole life and
6 never have a case invdlving the rule against
7 perpetuity. I've had two, .This is my second.
8 ~ The first one was as a legal research assistant
9 in law school, forty-something years ago, I still
'10 don't know the answer. My'boint is, I'm just asking
11 questions that came up as I read through this stuff.
12 I'm trying to see if T can reason through it.
13 Mr. Brice - I guess our argument would be the
14  interest either vests or terminates within 90 years
15 after its creation. T would think that there would
| 16 be some requirement that the creating language would
17 limit it to 90 years. The case law says that if it
18 violates the rule against perpetuity, life and being
‘19 plus 21 years, that it is void from inception.
20 The Court - So~would you say then that you would
21 have to include -- to take the safe harbor, to get
22 into the safe harbor of Sub-Section 2 -- You're saying
23 that the deed or other document would have to say,
24  this interest must vest within 90 years?
' 25 Mr. Brice - I think it would have to say ---
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~ you to say, this ¥ight 6f refusal is good for so and

112

16

| 20

22 me a copy? I relied on the Tlanguage that's in the

23

restrlctwns I belleve in the Page case it says

first right of refusal for the life times of A, B and
C or 21 years after the death of the last of thenm.

That's hard to determine. The statutory rule allows

so's life time plus 21 years or 90 years from the
date of creation, whichéver is greater. It gives you
a way to put a fihite date on s'omé,ﬁ'h'ing in the title.

The Court - What you're saYing, that must be in
the deed.

Mr., Brice - Tt fust ‘be in the deed. Tt tust be
in the grafting languade, that it would be limited to
90 years or SOme'sﬁééific lives in being plus 21 years.
The statute gave you an opportunity to have some more
definite limitation on how long this affected the
alienability of title, which is what I thirk they were
trying to do, stop the ability to transfer title in
perpetuity. | |

'The Court - I did not print out for myself a

copy of the plaintiffs* deed. Can one of you give

briefs.
Mr."Brice - T have a copy of the first page,

which is the only ofte that's pertinent to the language.

Page15
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1 The Court - Anything else from a statute of \
2 limitation's point from either of you? |
3 Mr. Brice = Whether it. was a donative of a
4 non-donative transfer, I'm not sure I understand
5 exactly what distinction we're trying to make with
6 that. 1In that particular deed, there was consideration
7  for the land, the $7,000.00 paid. If you read that
8 very first provision about mobile homes, there's
9 consideration given for that. In the last paragraph,
10 it says that they're restricted for 40 years as well as
J 11 restficting the property from which the above was
12 carved..
13 So there's a mutual restriction for grantor
14  and the grantee's property. There is no discernible
| 15  separate consideration for' that purported right of
16 first refusal.
17 The Court - Why does it have to be separate?
18 Mr. Brice - I.don't know that it does. I'm
19  just saying it was not a donative transfer. I don't
20  think if it ---
121 The Court ~ I'm sorry. I see what you're ~---
122 Mr. Brice - I.don't think you can say it was
23 donative because clearly they established consideration ﬁ
24  for everything in the deed except that purported right
25 of first refusal. I don't know that that's an
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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to iE.

a@ﬁin, xffﬁEEﬁEﬁsaanY:SQuth
ggroliﬂa'léﬁguaéézaﬁywhére that addresses it.

Ms. Faulkner - I agrée with Mr, Brice. Your
Hohot, .if the grantesd clause, it just says, for the
47,000.00 plus that the grantor was giving to the
grantee that particular parcel of property. Then it
goes ofi to talk about the mobile home réstriction and -
then it has the first right of refusal,

There is mo specification of gy eénsiderations

given fof that fi#st right. of refusal. Furthermore,
in Mr. MeCoy's affidavit, there is a factual |
disagréement - I wads going to inform the court of
earlier - as to the consideration ---

The Court - Which consideration?

Ms., Faulkner - Consideration for the first right
of reftisal.

The Cpurt = In the deed?

Ms. Faulkner - Our positién, there is no
consideration for the first right of refusal.
Furthermore, if we get into a factual determination

as to what happened before that deed was put into

‘place, then thete -- In my opinion, no affidavit

submitted to theé court addresséd -- I don't bélieve

WWW. huseby co'm‘ Huseby, Inc Reglon'{ '
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ICCOMBS; ET AL.

T Page 18
1  addressed. what actually happened from the very
2 beg-ihning, at the time that Henry McCombs acquired
3 the property from the estate of Déra -- I gan't
4  remember her last name. He acquired that property,
5 and then the Kellys acquired the property. There
6 was some exchange. The Kellys actually bought it from
7 Mr. McCombs, I think, I might have this incorrect.
€ Anyway, then after that, the Kellys conveyed the
9 property back to the McCombs, to Henry McCombs, and
10 there was a loan that was in place. It-gets into a
11 factual argument, Your Honor.
] 12 The Court. - What does that factual argument have
I3  to do with?
14 Ms. Faulkner - The point of my argument is that I
15 think, actually, Henry McCombs came out on the short
16 end of the stick, so to speak. Of course, Mr, McCoy's
17 argument is the exact opposite. "If there's any actual
18  consideration, I think Mr. Henry McCombs came out the
19 loser in the transaction, as opposed to the Kellys,
20 Your Honor. That is actually a factual argument, and I
21 can tell you're looking at me ---
22 The Court - I remember now reading through this
23 business of -- Something said, in effect, that they
24 gave the property back to Mr. McCombs.
25 Ms. Faulkner - Maybe Mr. Brice can address this
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more fully because hg.actuéilyHJ-éu“

The Coutt - Bidn't I read that.

Mr: Brice - ‘Having looked, at the title, Mz.
Henty McCombs purchased 135 acres from Dora Mitchell
for $ii§;&@b.00m He put $90,000.00 &owﬁAgppargntly of

his-éwﬁgmbﬁEY‘éﬁd'bdrfbﬁéd~$2&g&&030b from the Kellys,

put d mortgage against 135 acres. Approximately a year

later he deeded ---

The Court - Borrowed the'$281999w00 differehce
from the plaintiffs?

Mr. Brice - From thé plaintiffs. Approximately
one year lafer, Mr. McCofibs cofiveyed the entire
135 to the Kellys in extinguishment of his $28,000.00
débt. There ig no mention of 90. Shortly after
that -=--

1Thé“Court - Hold on a second. There's a deed
saying that. Do I have that?

Mr. Bricé - A plat and copies and stuff that
I pulled. If you can givé me a minute, I imagine
I can find it. =

The Court - Was it attached to your merio?

Mz . Erice - I didn't go that far back in the
chain of title. I have the deed from Dora Mitchell
for 118, and the deed from Henry, another' piecé of

property. There's a deed from Henry to them that

www.huseby.coni Huseby, Inc. Regional Cénters ~ 803-328-9640
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says, in satlsfactlon of the balance of $28,500.00,
followed about three daYS later by the deed from them
back to Henry of 36 acres of the 135 he had deeded
them.
 The Court - Seven thousand five hundred sixty.
Mr. Brice - He, effectively, had deeded back
135, ‘ |
The Court - Let me see that. All I want is a
deed satisfying the mortgage. They conveyed back to
him 36 of the 135 acres.
Mr. Brice - .Yes, sir. ,
The Court - I had trouble wrapplng my head
around that. He conveyed ---
Mr. Brice - 135, I think it was.
The Court - It doesn't say how much. Just

assume that to be so. 135 acres to them in

satisfaction of a $28,500.00 ---

Mr. Brice - Yes, sir. He originally paid
118 for it. This all happened within a year,

The Court - Cancellation of mortgage, principal

balance of $28,500.00), paren, love and. affection,
closed paren, to us. What's that about?

Mr. Brice - I do not know., I dolagree with
Ms. Faulkner that I think Mr. McCombs came out very

much on_the short end of the consideration. That

www.huseby.com
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was a factusl 1ssu€“

The Court - If i§ vhat it is. Tt looks like
they réughiyﬂcohvéyédfﬁédkaté-himqthe;36 ac¢res for
roughly the per acre price that he conveyed to them,
the 135 acres, in datisfaction of the mortgage.

Mr. ‘Brice - Yes, Your Hohor.

The Court - Ms. Faﬁikner is shaking her head
yes. Have you caléulated it?

Mf. Brice - My assufiption &Q@Ld,bgl-—w

Ms. Faulkner - I didn't calculate it per dollar

14

but I thimk that's ---

The Coukt < It lobks €6 be abiout right..
Mr. Brice - My assumption would be they deeded
back to him an.aﬁéuﬁ; of acres that was equivalent

to the money he put down to start with, that he

lost, $90,000.00.

The Court - -Anything elge, Ms. Faulkner?
Ms. Faiilkner - No, Your Honor, not in regards

to the..

The Court - Mr. McCoy, what about the rule against

perpetuity?

Mr. McCoy - Yes; Your Hohor. T think one thing
that we all need to get our brain around is that the
statuteé drastically changed, the common law rule of

perpetuities that we all taught in law school .
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in It is a drastic change. The whole long line of
2 cases, theY'ré.gOne beeause the statute -- Let me
3 point out two impo¥tant provisions, judge. This is
4 within the statutory-rule against perpetuities, Sub-
5>  Section 80 says, this chapter supercedes the common law
6 against perpetuities.
7 The Court - Right.
8 Mr. McCoy - Two sections up, in Seceion 60, ‘it
9 says, this chapter applies to a non- vested property
10 interest or power of appointment that ig Created ‘on or
11 after July 1, 1987.
12 S0 Webb and all those other cases, don't apply the
13 statute. 1In Webb, that restriction was created in
14 the 1950s. So, of court, the Webb court applied the
15 common law.
16 The Court - Weil, it was conveyance prior to
17 1987, which is when the act was adobted
le Mr.'McCoy - Webb was well before the statute, so
19 it was decided on common law.
20 The Court - I had that here somewhere. Here it
21 is. Webb's deed was in '55 or '56.,
22 Mr. McCoy - That's right.
23 The Court - Sub-Section B of 60 says, if a
24 non-vested interest was created before July 1, '87,
25 then a pProceeding after that date applies to the rule :
. I
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at date.

Mr. McCoy ~— That's Subi-Sectioh 2. A says, this
cHapter applies té;thg.ﬁéﬁ_vestéa’interest created
after July 1, 1987.

Thé Court - Yes:

Mt. McCoy - Right. So Webb wasg ¢common Iaw,iit
was before 1987. Our deéd in 1996 is under the
statité because it's after 1987. So Webb has no
application, The other cases applying to common law
have 1o application to this case. The common law
has been superceded by the statute.

The Coutrt - Do you agree that Sub-Section 1 of
20-A essentially restateés, in substance, the common
law.. |

Mr. McCoy - Yes.

The Court. - As I, read the material, you're only
talking about Sub-Section 2 anyway, right?

M. McCoy - Yes. Sub-Section 2 completely saves
this transaction, if you want to Took at it that way.
Also, there is no mystetry what the legislature

intended, judge. This is a uniform act. It's got

comments. It's got other states 'that have applied it. !

Our legislature said 'in Section 70 that it shall be
applied and construed to effectuate it's general

purpose, to make uniform the law with respect to the

f
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3 It's no mystery what they intended. They
4 intended to change the old common law rule against
5 perpetuities that we all learned. Tt does it in two
6 important ways in this case. The first one isg,
7 Sub-Section 2.. Insteéd of the old common law,.
8 voidable from Ehe beginning, it's not anymore. We
2 look -- We wait and see. Does it vest within 90
10 yedrs? 1If it does, then the statute says'it's valid,
11  and it. did here.
| 12 "The Court - But if it doesn't, it's void?
13 Mr. McCoy - Right, If you wait the 90 years and
14 it hasn't vested, it's void. Exactly. That is the big
{15 change from A-1, which is the common law. 2 says,
| 16 or it can be saved in the 90 years, and that happened
17 here.
18 The Court - Do you agree -- I asked them thisg
19 question. Just to ‘be sure the record is clear, you
20 agree that the vesting of thig noﬁ:vested property --
21 First of all, You agree it's a non-vested property
22 interest?
23 Mr. McCoy - No. I would make that argument if
24 I had to, but I don't I don't think. 1In Sub-Section
25 C of my brief, Your Honor, Sub-Section 1-C, is
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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&sgentially the argument tﬁat.éﬁ-é§r ste“reason, if
we were still undex the common law, which we're not,
it still isn'"t & property interest because it has

HO. -

THe Court - Bit all the cases call it a property
interest, a ron-vested property’ interest, even this
unpublished opinion in 2006.

Mr;,Mccoy = I would, I think, reluctantly,
even.though I could distinguish it otherwise, that

Webb says that, and I ~--

The Court - Well, so does this Page case.

Mi.. McCoy

!

Ig it Supreme Couxt?

No.

The Court

Mr. McCoy - I would argue that I think our
Supreme Court would go with the modefn trend in
finaing that. these rights of first refusal, where
it simply matched the price, really have ro effect
on the hclder of the property's decision to sell
or not ---

The Court - Sdy that again.

Mr. McCoy - What these cases hold, and I agree
with, is the right of first refusal or first right
of refusal has no impact on thé.owner, subject to
that right, on his decision to alienate the property.

He can déecide never to sell it. He can sell it

wwiv.hiiseby.coii - Huseby, fnc. Regional Céners 803-328-9640
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1  whenever he wénﬁs, fér whatever price he wants.
2 The Coiirt - You're saying it's not a restraint
3 on alienation?
4 Mr. Mcéoy - Right.
5 The Court - I understand.
6 Mr. McCoy - I think similar logic on a lot these
7 cases have held that it's just not a property
8 interest: The rule against perpe;uities doesn't
9 apply. But, Your Honor, we don't get there. That's
A10 the common law. .We'd be having this discussion if
V11 the statute wasn't passed, but it was. It's clear
12 on two points. One is, if you just 1look at A, two it's
13 vested in the 90 years. It's saved. It's not an
14  issue.
15 The Court - When did it vest, whatever it is?
16 Mr. McCoy - When Allen McCombs sold the property
17~ to Mr. Russell, without giving the option to my
18 client.
19 The Court - You're talking about the statute
20 of limitations now. |
21 Mr; McCoy - No.
22 The Court - Well, I know you're not, but that's
23 what they say. 'If you had an otherwise validly
24  stated right of first refusal in the deed, does not
25 the statute of limitations begin to run with each
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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vesting of ‘that right? That g,

:i£ §ésts, there's an
offer, TH&ﬁiéﬁféf'dbéSﬁ‘E-cdmé.E5<fruitipn} time
goes by, there I's anéther offer. It vests again
based on the terms of the proposed sale. Do you
think that's sdccurate?

Mr. McCoy - Well, in context of this case, T
do not Ehihk;it)vestedﬁwhen Henry McCombs gave the
prdperty to his son. There was nothing my client
could have matcheéd. Thaey weren't going to say, well,
here's five dollars, we'll match it, no. That was
just a pure assignment..

The Coutt < What I'm saying i§ -- it was a quit |
claim deed. |

M, McCoy - The deed expressly says it's subject
to all the rights and obligations.

The Court - That's right.

Mr. McCoy - That did not trigger the right of
first refusal.

The Court - It seems to me that it's triggered
each time the opportunity comes up-to exercise the
right of fi&st-réfﬁsal, In other WOrds; it could
come up again and again and again, so long as it
meets the rule against'perpetuityg Go ahead.

That's not your position anyway.

Mr. McCoy - I would like to get to that point.
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1 Before we -- I think.it's eas1ly resolved by A-2 and
2 particularly when you look at really what our
3 legislature necessarily intended in doing this. It
4  just totally changed the common law, and said, we'll
5 allow it to be saved if it happens in the 90 years.
6 We don't actually don't even get there, judge,
7 because Section 60 excludes -- I'm sorry, Section 50
8 does not apply to non-donative Lransfers. This was
9 a sale of property at arms length. 1It's a non-
10  donative traﬁsfer by any use of that term. I mean,
11 we cite some cases and authorities that explain what
12 donative and non-donative mean. It's pretty obvious.
|13 The Court - I didn't print out Section 50 either.
14 Do you have én extra copy of that? I've 60 and. 20,
15 but I didn't print out 50. T looked at it.
16 | Mr. McCoy - This is it. It's a part of the
17 uniform law that has plenty of authority that can
18 only explain what our legislature intended. It will
19 apply the statute to property transferred by will,
20 by gift, when the recipient doesn't have any say in
21 what restrictions are on the property, then that's
22 when we're going to apply this rule against
23 perpetuities. When it's an arms length tranéaction
24 like this one, it doesn't apply at all. We actually
25 don't even get to 20-1-2 and B because 60 just
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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188 altogether,
The Court - So you would say then that so long

as a deed:provided consideration for the right of

first refusal you could never viclate the sfatute

of theé tule against pérpetuities’

Mi. McCoy - Right.

The Court - Because the statute says you paid
for that non-complying provision.

Mf: McC6y - And it's another change to the
common law that's kifid of hard for me to wrap my
head around as well, Yes, that's exactly what it
says, the authority and re-statement position is the
same, judge ---

The Court - So in any deed where there was

The Court - Arms length?

Mr. McCoy

1

Yes.

The Court

AR armg length transaction, not
betweén relatives and that kind of thing.
Mr. McCoy: - Yes, sir.

The Court - In any deed, where there was

congideration, an arms length transaction, you would :

never apply the rule against pérpétuity.
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EDWARD R. KEL

T B Page.30
1 Mr. McCoy - Right.
2 The Court - That's your position.
3 Mr. McCoéy - Yes, sir. Thiat's reading the
4 statute. Yes, that's my pogitien. By the way,
5 separately I think, in the affidavit of Edward
6 Kelly, paragraphs A, B and C talk about the
7  consideration for.this first right of refusal. 1In
8 an. arms length transactioﬁ like this, why in the
9 world wouldn't there be consideration? In what world
| 10 do you get something for free. Of course, the
11  presumption is there was consideration for it. Mr.
12 Kelly tells in the affidavit why it was important.
13 S0, frankly, the rule against perpetuities
:14 argument here is easy. I never thought I'd say
'.15 that. The statute -- The passage of the statute
16 just makes it easy. It's clear in its language,
17 and I understand what Mr. Brice is saying about the
18 old common law because it is different. It's not a
19 mystery what the legislature intended because it's
20 a uniform law with plenty of authority. We know
21 what they meant. This is what they meant. This is
22 the case they meant for it not to apply to.
} 23 The Court - Okay. Any response? What about
24 the fact -- You've said there was no consideration,
25  Mr. Brice, looking at the two deeds, it looks like
www.huseby.com Huseby, Inec. Regional Centers 803-328-9640
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both parties kind of thought what all Ehé-proPérty

| 10

111,

117

wag. worth, Why 48 that - The deed. on its face, has
consideraticn. ,Are.ybu‘Séying,igfha3¥£ojbé
sep&faﬁgly_staﬁe& consideration for thé‘right:éf
first refusal? |

Mr. Brice - I'm fiot sure that the legislature
intended to exempt any arms length deed from the
rule against perpétuities,

The Court = It's Hard to Béligye}

Mr, Brice - I thipk that when you're talking

about. consideration, Mr. McConbs gave sdme

consideratich to Mt. Kelly to biiy the property. Mr.
Kelly didn't give any consideration to Mr. McCombs,
first righﬁ of réfggal, S0 yes theére is ¢onsideration
on the deed, from McCombs and Kelly, McCombs isn't
paying”Kéily for the right to give him:a right of
refusal. T don't think that -- consideration is
running the wrong direction the way he's arguing.

Consideration ran .from McCombs to Kelly to buy the

land.

The Court - I saw that. I meant to think that
through, and I didn't. How would a deed ever be
otherwise? 1In other words, the Jrantee ig always
going to be the one who is taking the property

subject to thé\right of first refusal, and the grantor
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EDWARD R: KELLY, ET Al A_
7 : 6 Page 32

1 is always going to be paid something.

] 2 Mr. Brice - Which is why I don't think the
] 3  legislature intéﬁ@eg it non-donative to talk about
4 arms length deeds, estates, in that particular
] 5 provision, if I've got it.
6 The Court - A hon-vested property interest, which
] 7 I believe the cases seem to say this is. Then
, 8 separately talks about a power of appointment which
] 9 bring into mind estates and wills.
ﬂ 10 Mr. Brice - It does on about separation, divorce,
| 11 spouses election, respective martial relationships,
] 12 contracts about wills. I don't know that they were
13 talking about allowing every single deed that was an o
] 14 arms length tramsaction to have a provision that
ﬂ 15 violated the rule and the statute on perpétuities.‘
16 The Court - What?
] 17 Mr. Brice - That's not very clear what they

18 mean by it's invalid, it's a non-donative transfer.
19 I don't know of any interpretation of case law or.

20  any interpretation anywhere. I have a hard time

g e —

{ 21 believing the legislature meant, as the court stated

22 earlier, every deed, as long as there was consideration
23 for the land transfer, is exempt from the rule against
.24 perpetuities or the state statute about perpetuities.

25 That undermines the purpose of having a statute
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14
15
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and what it may or may not méan either, I just

19 ‘restraints on alienation?

22

25

Page 33

against perpetuities. |
The €ourt - Redd that section, a non-vested

property interest; dot, dot; dot, &rising out of a

n_,olr;'-:d‘_onativé transfer except. The -S;t:at,ute 27-6-20 does

not .apply to a non-vésted property interest, dot, dot,

dét,:aﬁiﬁiﬁg out of a non-donative transfer except.

So it applies to a non-vestéd property interest

arising out of a non-donative transfer.

Mr. Brice - I've struggled over: that language

cannot believe thé legislative intent' would bé to
créate this gtatute that siiperceded the common law
rule against perpetuities because it wanted to
avoid perpetuities, it wanted to limit the creatioh
that could be a perpetuity and then exempt every arms
léngth deed ever executed, from the rule.

The Court - Is the rule against.pefpetuities the

only law that sort of protects this notion of

Mr. Brice -II believe the Page case sets forth
a lot of the elements that the State of South Carclina
does not, like & fee simple deed that is cféated as
a fee simple deed, which Mr. McCombs deed is, to be
limited by any larnguage later in the déed. If that

language later in the deed is going to attempt to

© www.huiseby.com Hu
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EDWARD R. KELLY, ET AT COMBS; ET AL,
. T ] Page 34
1 limit the fee, it needs to be real specific and
2 meet some reél,stringeﬁt details; which this one does
3 not, I believe_Page is exactly on point on that.
4 It talks about a lot of cases that says we really
5 don't want anything to limit the fee.simple interest
6 by language that comes after the grantihg of. the
7 fee simple interest. The granting of the fee gimple
8 1s the first paragraph of Mr, McCombs deed. I think
9 thereris Separate case law.
10 The Court - Ms. Faulkner,‘do you have anything
11 to add to that?
12 Ms. Faulkner - Your Honor, I would just add, I
13  don't know that I' really think that we even need to
[ 14 get to the rule against perpetuities. I think the
15 language of the first right of refusal is clear, that
16 it extinguishes with Henry McCombs. That's what I
17 was referring to earlier when I firét addfessed the
18 court
19 . Your ﬁonor, it has no heirs and assigns language.
20 It does say that the grantors reserve for themselves,
21  heirs and assigns, this first.right of refusal. It
22 does not specify that it's restraining Mr. Henry
23 McCombs' heirs and assigns from selling the property
24 without first offering the Kellys the first right
25 of refusal.
www.huseby.com - Huseby, Inc. Regional Centers - 803-328-9640
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15,
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Your Homor, I thimk'Mr. Henr?émaébmbs died in

June 2015 He convéyed this property

wy €lient, Allen McCombs: At thﬁ‘VérY latéStr it

extinguished when Henry McCombs digd. Your Hono#, it

was mot until 6ﬁéf‘six nonths latéh,vat least six

that, we have Léafﬁéd and now that My‘client, Allen

McCombs, hag transferred the'property, and we think

that was wrong. We. should have been, offered that first

right of refusal, Even if they weFén't put on notice

with the quit ¢laim deed back in 2012 when Henry
McCoribs deeded the property to ty client; they
certainly should have been put on notice ©¥ put on
notice that Henry McCombs died. That point is
extinguished.

The Court - As opposed to'the'deed4itself, in
order to convey a fee gimple title, 'has to have this
heirs and assigns language, why does the right of
first refusal have to have any heirs and assigns
language, as a matter of law? |

Ms. Faulkner - I don't think it has to, but I
don't think it extends to anybody that’ has the
property after the original gfantdr,-

The Court - Why not? Because it's -- Your answer

is because you say it's ‘a pérsonal right.

www.huséeby.com Huseby,
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EDWARD R. KELLY, ET AL.-~VS: ALL MBS, ET AL..

- _ Frgn | Page 36
1 Ms. Faulkner - I do, Your Homor. I think that
2 is cofrect. It is a personal ¥ight. Mr. Henty *‘
3  McCombs is dead. If he were still living, I think
4 we might --- »
5 The Court - What makes it a personal right, the
6 absence of heirs and assigns language?
7 Ms. Faulkner - Yes.
8 The Court - Well, if you're not required to have
.9 the heirs and assigns language in the first place,
10  how doés that play in?
11 Ms. Faulkﬁer - I think you are required to have
12 that with a first right of refusal.
|13 The Court - Why?
14 Ms. Faulkner - I don't haVe a case to cite to
15 you. From my memory of law school, I do think'that’s
16 required, Your Honor.
17 The Court - My memory of law school had to be
18 longer than yours. I know that. ‘
19 Ms. Faulkner - Why would my client be obligated,
20 Mr. Allen McCombs, be obligated for a first right of
21 refusal when it specifies on the deed that for
22 consideration -- the deed to my client that Mr. Henry
23 McCombs is conveying it to my client, property?
24 The Court - Because it's just like a réstrictive
25 covenant. A restrictive covenant doesn't have to say
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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and then the next day to void the non-vested interest

restrictive covendnt rung with the land. I don't know

of ay similar thing: that, would apply to a right of
first refusal.

Ms. Faulkner - That"§ iy argument. It's mot
like a restrictive covenant, I think it's geéparate,
Your Honor. I think the case law is clear and even.
going to the Page Casé7’Y5ur Honor, the Gourts are
reluctant to reétféiHHQ;igpa;ipn of property interests.
I think that's exactly what you'se doing, You're
certainly restraining. If the court weie to hold
that this would apply te Mt. Heniry McCombs and now
Allen. McCombs, who is an assignee of Mr. Henry McCombs,
Your Honor; that is mot fair. I don't thitik that's
in line with the case law,

'Thg-CQurt:f Why should somebbdy be able to
receive a deed with-thig non;vested interest in it
convey ‘it to somébody else and defeat the whole
thing?

Ms. Faulkner - I understand, and that is an
argumgn;,'Ybur*HanIL I certainly understand that.
That i5 a way to get around it if the court buys ty

argument. But, Your Honor, my client had the property

T DIt

www.huseby.com Huseby, Inc, ﬁegiqqé

com. H . Regio ¥ 803-328-9640
‘Charlotte ~ Atlanta ~Washington, DC ~ New York ~ Houston ~ San Francisco

12¢



,..ET AL:
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1 from 2012 untll after the three years had explred from
2 that point, is one argument. He had it fq;”threg
3 years. During that:periéd of time, the Kellys should
4 have beén on notice that that deed was recorded, Your
5 Honor. They had three years to go and loek at it
6 at tﬁe register of deeds office to fiﬁd that deed.
7  After that time ---
8 The Court - You don't contend that they could have
9  then bought the property back for five dollars, which
10 is what the deed said, five dollars, love and
{11 affection.
12 Ms. Faulknerh— I certainly do not, Your Honor.
13 But, then, Henry McCombs even died after that. He
| 14 died in June of 2015.
15 The Court - Let's deal with the vagueness part.
16 Mr. Brice - Can I address two of the parts on _
17 what Ms. Faulkner just argued, Your Honor? |
18 The Court - I don't want you to double team
13 Mr. McCoy. WNo, I think I've got it all. I have a
20 thought process.
|21 Mr. Brice - The language is as it is, TIt'g
22  purported to be 3 right for the Kellys, their
23 heirs and assigns in perpetuity, this property or
24 any part or parcel of it without any' limitations.
25  Under general contract, you can apply reasonable
www.huseby.com Huseby, Inc. Regional Centers h | 803-328-9640
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terms to it. re is absolutely. nothlng in thlS !
prov1510n thigt §4ys How long they Have to comply,

how they have to give notLCE*anﬁvwhether they waive

it. Notice has to be given whether there is somebody's
interest in buying it. ‘How do you determine a
differenice if value. How you vilue any structures
completed upon it. There is,absolutely no. detail

of any sort. _

As the Page case states very c¢learly and right
on peint, very ¢lear a righp offfi;st refusal. depends
on the leégitimacy of the purpose, which we do not
know; the price at which they purchase and the
procediites for exeecuting the right.

The right of refusal language in Page was far
more deﬁailed than what is in this deed, but that
court, aﬁd Mr. McCoy says he tried to assume what our
Supremie Court or Gourt of Appeals would do, this is
what they would do. They said, we are theréfore
constrained and conclude that the -lack of specificity
in the lariguage of the right' of first refusal creates
an unreasonable restraint on the alienability of the
property. This is also the case that talks about any
language further'limiting-the'feé1

'They~say that thefe‘are a long line of cases

that disgfaver the subsequent clauses in deeds that:

Wivw, huseby ¢om
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EDWARD R. KELLY, ET AL, -VS: ALLENS MCCOMBS, ET AL
o T ‘ j P‘\ae 40
1 purpott to cut down a fee simple estate in the grantlng
2 clause. They go on to say the séCénd_;eeue we have
3 is ‘that any restraint on alienation in the fqzm,e'
4 first right of refusal that is'not,specific in all
5 the required elements, legitimacy of purpose, price and
6 detalled procedures, runs counter to the commonly
7 acknowledged concept in this state that one of the
8 attributes of fee simple ownership is the ability to
2  freely convey it with few restrictions. Therefore,
10 it is violative of the public policy of the state and
11 has not force_effect. |
12 The Court - That's what it says.
113 Mr. Brice - That's far more language and
14 specificity in Page than there is in the McCombs
15 restriction. I just think you don't have, -- You'd
16 be ie front of a court every time trying to determine
17 | the terms upon which you would enforce it with, the
18  timeliness of it, the price, who pays what. All of
19  those things should be in a valig, enforceable‘right
20 of first refusal. They're just simply lacking, and it
21 should fail for enforceability ---
22 The Court - Let me say this. I think, as I
23 understand, the way we're suppose to do it. Page
24 has no precedential value. I don't think there's
| 25 anything ‘wrong with referring to the logic in Page.
www.huseby.com Huiseby, Inc. Regional Centers 503e328-9640
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we'ze bound by Page at all.

Mr, Brieg - I agrée completely on that. Mr.,
McCoy is the one who sald we don't khiow wh§t~gu?
Supreme. Court would do, we don't know what our
Appellate Courts would do. I think we do have some
indication what our Appellate Courts would do.

‘The Court - We jugt_have.ﬁheii-ipgiq,

Mr. McCoy - Two things, Your Honor, I'd like to
get. on the record. I'm not prépared. to disciss
Page because it's unpublished: I @idn“c even think
I could, unless you asked. Because it's unpublished,
we're not allowed to eite it. In any event, I think
there's a reason it's unpublished. I'm Hot prepared
for ﬁﬁat;

Nuftber 2, I didn't say -- When I said what the
legislature would do, I think that was with respect
to whether a right of first refusdl is an interest
in property. I said I think there is a very good
argumenit that our Supreme Court Wwould not hold that
it 'was. My argument in that regard didn't toiich on
this issue so I don't think I opened the door for
an unpublished opinion.

Mr. Brice - Page doés quote published opinions.

Thé Court - ‘I understand all that. My view of

unpublished opiniens. #s that sometimes itis helpful

_ Pagedd
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_ Page 42
1l to me to orgaﬁize:my’thought process: It has nothlng
2 to do with applying the holding of an unpublished
3 opinion to the ‘facts of the cage. That's the way I
4 view it.
5 Mr. McCoy - Can in respond to that, Your Honor?
& Are you ready°
7 The Court - I'm ready.
8 Mr. MecCoy = I think when you're looking at those
9 arguments, which I think Mr. Brice as characterized
| 10 as the vagueness arguments, you look at this case,
11 In this case, what is the term we don't know. The
12 answer is, there's not a one.
13 The Court - I agree with you that there's no
{14 way to specify a right of refusal that may be at any ‘
15 price. Price I'm not worried about .
16 Mr; McCoy - Right, because price says you've
17 got to match it. In fact, the common interpretation
18 of or a standard interpretation of a first right of
19 refusal is you get to match it on the same terms as
20 an arms length offer. So the offer would include the
21 price and when you have to close and all of those
22 things. That's what they would have match. T
23 think Mr. Brice mentioned ---
24 The Court - If you have a contract of sale, it
| 25 wouldn't be enforceable.
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Mz McCoy = Pardon me?
THe ‘Court - If this were a contract of sale,

it would fot be ¢nforceable because it doesn't

contain -- Laying aside the price part, it doesn't

contain thé prife, but laying aside that, it doesn't

have anything to do with time fo¥ performance or
anything else,

Mr. McCoy - Time for performance, in cases when
it'é‘ndt-included;'ﬁhe court can impdse a reasonable
time restriction. Not a problem here. In my client's
éffidavﬁty he says, we're alwaYS.readY'to do it
promptly.

The Court - I'm not sutre I agiee with that.

Again, to analogize it to a contract of saie; I think

of contract of sale doeés havé to have in it a time for
performance.

Mr. MQCOY - In & contract of sale -= In a
cOntfadtr in the absence of the tiﬁe;for performance,
the court would imposé a reasonable time. I think that
would be the proper approach.

The Court - Is that for interpretation by the
court or is that & matter that requires a trial, a
factual decision.

Mr. McCoy - The factual information may help,

from Mr. Kelly. 1In fact, he has some téstimonyfin his

Www, huseby com Huseby, Inc Reglonal Centers 803-328-9640
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EDWARD R. KELLY, ET A COMBS, ET AL,
_ Transeriptof F 206 - Page 44
1 affidavit that's undisputed about what everyone
2 under§tdod tHis wWeant. Even agide from that, if you
3 just look at it‘néﬁtfally,,Mr. Brice camé up with
4 some theoretical problems that ¢0uld happen, but none
5 of them are a real problem in this real case where
6 the right is already vested. All they had to do was
7  give redsonable notice. They gave no notice. That's
8 undisputed in my client's affidavit or consider
9 theirs, maybe that is disputed.
10 We're not saying any type of -- We're saying
11  reasonable. There was none. A time period. to respond,
| 12 reasonable time. Like I said, we were always ready to
| 13 go quickly. Time for closing, that would be included
14 in the offer.
15 The Court - How do we know that?
16 Mr. McCoy - How do we know what?
17 The Court - That you were always ready to go
18  quickly.
19 Mr. McCoy - Well, if they weren't, then if they
20 weren't ready in a reasonable time, they would have
21 breached their right, and it would be gone. So the
22 reasonable time is not a difficult thing to apply in
[ 23 this provision., All of them he came up with
24 theoretically. 'In reality, in this case, we're not an
25 issue.
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1 The Court - Tdon't thitk it's theoretical. I |

2 think the issues he raiseéd are the 155088 that

3 govern an interpretation of the provision. You

4 don't gove:n;thﬁ”interpfétatidn of a provision based
5 oiff thé factg of this case.

6 ML, McCoy - I algé don't think you ignore the

7  purpose of the Prevision.bY‘not:giVing‘any notice at
8 all, By not including those details, my cliérts

9 wouldn't have had arguments they might have otherwise
10 had. In othetr words, we don't have -- We would have
11 nga an argument if the notice given was reasonable, for -
12 example, verbal or if the time -- if they gave the

13  notice and our cliénts didn't respond in some period
14 of time then they‘risk -+ By not having it clear, they
15 risk that not being d reasonable time. If it imposed
16 a reasériable time, we never even got- therg,because

17 they didn't cOmply with the basie term of the

18  &greemént, and I specifically mean Allen McCombs, if
g 19 it's enforceable.

20 I think the contract intérprétation law in

21  South Carolina is that -- Provisions like this, which
22 cleatrly were paid for, some consideration is given.
A23 It's not just a gift. 8o we have something that was
24 paid for and bargained for. We don't just reduce it

25  to nothing by allowing him to convey it to his son

www: huseby com _Huschy,. Inc Reglonnl Ccnt 5 803-328-9640
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EDWARD R. KELLY, ET AL. VS AL

Tr of Prog Page 46
1» the next day. That would-mak§ iﬁ ﬁéahinglessm I
2 think adding thése theoretical problems that weren't
3 actually a problem here because they didn't comply |
4 with it is not complying with the basiec -- is hot
5 giving meaning to that provision in these parties
6 arms length deed.
7 The Court - Anything else? I've already dealt
8 with the personal jurisdiction. I deny that.
9 Mr. McCoy - I don't know if I had a chance for
10 statute of limitationms, I'm not sure if ---
11 The Court - You did not. Go ahead and get it on
12 the record about the statute of limitations.
13 Mr. Brice - Yes, sir, the statute bf limitations
{ 14 would only apply in the event of. the deed that was
15  executed in 2012, some four years before the filing
16  between Henry McCombs and Allepn McCombs. That wéuld,
17  of course, be contingent on whether the court feels
18 that this language limited it to a personal right to
19 ‘Henry McCombs. ,
20 If it did, at such point, we would say the
21 statute of limitations was well past those three years.
22 They clearly were neighbors and knew each other. They
| 23 were aware -- had dealt with each other for a number of
24  years, and so it would be reasonable to know that they
25  would know. If. you have a first right of refusal, and
www.huseby.com Huseby, Inc. Regional Centgés : | 803-328-9640
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I doh't have the case Taw in front of me, I believe you
héﬁé«&n-dbiiééﬁi§ﬁ ﬁbrWaﬁehutﬁé,ﬁiéﬁérty, be sure that
ybﬁ@&é.aWéfé‘éf'WHat«é'gbiﬁgﬂén with it. You have an
obligation to not sit upon your laurels and wait for
something to hHappén, te wateh and protect.

T believe as far as-étatute~q£'lim;taﬁions; that

would be contingent upon the fact that the deed was

executed 'in 2012.

‘The Court - Mr. McCoy.

M. McCoy - Thank you, Your Heonor. The deed in
2012 is the one, I think, everyone has conceded was not -

a vesting of this right. That's one thing. That

trangaction, a gift to the son, did not trigger this

provision.

Second of all, my client, uneguivocally in his
affidavit, says he didn't know about it until early
2016, 'That's undispited evidence.

The only érgument‘they could have was that he
was on perpetual record Hotice to chéck the public
records. Even that's not a fair burden on him b,ecau_sé
the right of refusal includes in its common knowledge
that you get a right to refuse'it by someone bringing
it to you. The prevision itself indicated that he
didn't have to check.

Frankly, ac¢eording to the cases we've cited,

/
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EDWARD R. KELLY, ET AL, -

- ALLEN 5. MCCOMBS, ET AL.

Transeript of Proceedings on 09/0 Page 48
1  there's just no ongoing duty to Checkftheapubl;g
2 records, The duty was for them to present an arms
3 length offer Lo my client. That's what they failed to
,4 do.
5 The Court - My view of the statute of limitations
6 is that with any right of first refusal, the way they |
7 work is that when it is triggered -- that the rights of
8 the person claiming the right of first refusal are
9 triggered with any -- with each. and every, I guess
10 I should say, presented transaction.
| 12 In other words, the first conveyance Was a gift.
12 I agree, it didnit trigger then. Even if it had and
13 the deal fell through so that the right to exercise
14 the right wasn't -- didn't actually ripen, if you
15 will, I think it started all over again with the
16  second transaction. |
17 I think with each traﬁsaction, the holder of the
18 righF of first refusal gets to say whether they want
19 to buy-it at that price or not, which means -- If they
20 didn't get notice, if they weren't granted the right
21 to refuse or offefed the right to refuse with each
22 Seéparate transaction I think -- I'm going to say it
23 another way.
24 Anytime they're not offered the right and
25 something happens that offends that. right, the statute
www.huseby.com | Huseby, Inc. Regional Centers 803-328-9640
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2016 Page 49

10
11

12

14
| 15
16
17
| 18
19
20
|21
22
I 23
| 24

125

13

starts all over again. I think the statute had to

ji

$125,000.00, whénever that was. It was 2015 or 2016.

Mr. McCoy - Late '15. ‘We filed a few months
after that. So whether it started then or whén we
digcovered it § couple of months later, it doesn't
mattet in this case. We're well within -- there's
not a limitaticns issue: unless Your Honor would find
they had some ongoing duty to chec¢k the public
record on a daily basis. |

The Court - Tn ny view, the plaintiff's statute
did not start te run until this transaction presented
itself.

Mr. Méccy - This was the vesting trarnsaction,.
Yqur Honor,

The Court

Anything else?

M. Brice

Nothiﬁgl Your Honor. Thank you..

The Court - One question I had that I didn't --

- or perhaps I didn't read it closely enough. This

business of personal right. I donlt guite understand
that. 1Is that cbvepedicompletely'in briefs? The
personal rig?t that eXtinguiShedgwith the death of
the elder McCombs, Henry McCombs?'

Mr, Brice - Yes, sir. That's in our brief. We

feel like ---

wwiv:hiiseby.com _Huseby, Inic, Regionil Ceriters ' 803-328-9640
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1 The Court - Wﬁ'don't‘need tq.tglk abOut it.
2 I just want tb bersure it's coveread, XogJye t@}ked
3  about it.
4 Mr. Brice - I do think it has sufficient. language
5 to extend. it past Henry McCombs, cbnsideriﬁg it did
6 specifically make the paragraph above it, the | ;
7 restriction finding on the grantees, heirs and E
8 assigns. There's also, I believe, in Mr. McCoy's
9 argument, a copy of a contract that did talk about
10 heirs and assigns language in the contract. It
11 does not appear in the deed. The deed controls so
12 that cléarly'shows a change.
{13 The Court - Is all that in, your brief?
1 14 Mry Brice - Yes, sir.
15 Ms. Faulkner - I would like to add that Mr. McCoy,
16  in his brief, even concedes that he believes it may be
17 was a scrivener's error. I don't think it's fair to
18 allow him to rely on a scriveneris error when my
19 client was not €Ven a party to that contract. Neither
20 of the defendants in this case is é party to that
21 contract, had no idea that contract ‘was ever recorded
22 of public record, would have no reason to know that
23 that contract even existed in writing, Your Honor.
24 Mr. McCoy did submit in his brief that contract,
25 and it does, in fact -- It does specify that that
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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410
| 22
| 12
13
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i9
| 20
| 21

b 23
1 24

| 22

25

language is included in the contract. Of course,
it didn't make it to -- As Mr. Brice pointed out, ££
Was in the provision about thé mobile home restriction
in the deed. It wae not in the provision for the first
right of refusal.

The Couft - Do you have the sécond page of the
sv,squoo-&eea? You handed me the first one. Maybe
you don't have tHe second one. Is the whole thing
in here? You said it's not.

Mr. B¥icé - I believe that does include
everything except the Page case that has our case
law.

The Court - Does it have the full deed?

Mr. Brice - I don't know if it has the ‘full
deed or if it just has the first page. I should have
a copy.

Mr,. McCoy - Which fu1l deed, Your Honor?

The Court - The full deed from Kelly to Henry
McCombs .

Mr. McCoy - Yes, sir, it's -attached to6 Mr.
Brice's motion. | A

The Gourtv- Let me find itl.. Hold on.

Mr. Brice - Here's a'complete cdpy of he deed,
Your Honor, .from fy real estate file.

The Court = Why wouldn't.the heirs and agsigns

www.haseby. coin Huseby Inc Regloml Ccnters 803 -328-9640
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language in the to have and to hold clause apply to
everything that's in the deed?

Mr'. Bricel- Because I think that language is
in creating the fee simple. If you're going to create
a limitation on the fee that's goeing to‘go beyond. the
grantee, I think you need to specifically say in the
limiting language :---

The Court - Do you have a case that says that?

Mr. Brice - No, sir.

The Court - Ms. Faulkner, do you have a case
that says that?

Ms . Fauikner - I do not but, again, I would point
the court to the Page case which says' that after the
grantee clause the first right of refusal, the way
I interpret that case, and the opinion of the court,
is to mean that after the grantee clause, then if
you add any restrictions, that goes on to restrict
the fee simple which ig ---

The Court - Forgive me. I've never been much of
of a property lawyer. Which is the granting clause
in this deed?

Msi Faulkner - The grantee clause is the first
part of the deed where it says -- In this'déed, I would
submit that the grantee clause ---

The Court - Granting, isnit it>

www.huseby.com
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could limit the fee with wording in the later clause
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 Gourt - Grantée clause.
Ms. Faulkner - Is where it says, know all, at
Ehefpeginningf»that first paragraph, continuing

through thé deed description; unless Mr. Brice wants

The Court = Mr. Brice, what, about that?

Mr, Brice - From rémembrance, I think that you

that the court was referring to. I believe that one
reagon they got away from that heirs and assigns
language so it wouldn't ifadverténtly limit the fee
simple interest. I think both insqhextq Henry Mc€ombs'
héiﬁ5<ahd‘aéé1gns.§ndAthen‘;he later language it says,
creating the fee.

The Court - Well, it's certainly what is required
to create the fee. Without that, you dor't have
a fee. |

Mz Brice - T think the true fée is where it
says -- The very first paragraph, grant to sell unto
Henry McCombs, his heirs and assigns forever the
following property. That creatéd'ﬁ fée interest in
the property. Then Page and the line of cases that

Page actually eites.
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1 The Court - What is the technical name for the
2 to have and to hold clause?
3 Mr. Brice - Haberdum?
4 The Court - Mr. McCoy, do you think that's right?
5  Habendum?
6 Mr. McCoy - I've heard that -term. I'm not sure,
7 Your Honor.
8 The Court - I'm going to read this business about
9 the personal right?
10 Mr. McCoy = Can I make two points on that, Your
11 Honor?
12 The Court - I think you already did.
13 Mr, McCoy.- Maybe I did. I wanted.to point out
14  why I included the contract. The contract did show ---
15 The Court - I think the contract was subsumed,
16  not the deed.
17 Mr. McCoy - I understand. It might be a
18  scrivener's error, but I don't need it. I don't think
.19 it's necessary.
20 The Court’ - I understand.
21 Mr. McCoy - One thing T just want to say. I think
22 the thing that decides, that's the question on the
23 personal right, is the quit claim deed. & quit claim
24 assumed -- It was a gift to him, and then he assumed
25 all the rights and obligations and burdens of his ---
www.huseby.com Huseby, Inc. Regional Centers 803-328-9640
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The Court ~ T cleafly have & guestion about the

argufent that it was only a persenal right. I'm not

sure that is ti#é. I just want to read about that,
T need. to ;ead=gha; more ¢logely, If I néed something
more, I'll let you knéw! Anything else? |
Mg. Brice - Nothing further; Your Honor.
Ms. Faulkner - thhiﬁg further.
Mr.. McCoy - Nothing,
The Gourt - Thank- you very much.

Wherelpon - Hearing was con¢luded 12:12 p.m.

Page 55
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' STATE OF SOUTH CAROLINA
COUNTY OF YORK

Edwatd R. Kelly and Deirdre O, Kelly,

REQUESTS FOR P PRODUCTION AND
REQUESTS FOR ADMISSION

Plaintiffs,
VS.

Allen S. McCombs and Benjamin James
Russell,

)
)
)
)
)
)
) Case No. 201 6-CP.-46-8_-7O
)
)
)
Deféndants. )
)

Give the names. and addresses of persons known to you or to your counsel to-be witnesses
concerning the facts of the case and indicate whether or not written or recorded

statements have been taken from the witnesses and indicate who has possession of such
statements.

RESPONSE:

Edward R. Kelly and Deirdre O. Kelly, c¢/o Brian S. McCoy; 378 E. Main Street, Rock
Hill, South Carolina.

Allen S. McCombs, ¢/o Beth Ramsey Faulkner, P.O. Box 1030, York, South Carolina.

Benjamin James Russell, ¢/o William M Brice, P.O. Drawer 300, York, South Carolina.

Marc Lubiato, address unknown at this time.

Kelly and Kelly v. McCombs and Russell
2016-CP-46-870

Defendant Allen 8. McCombs® Responses 1o Plaintiff’s First Set of Interrogatories, Requests

for Production and Requests for Admission to Defendant Allen S. McCombs
Page 1 of 8
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Set fortha fist of phiotoigraphis, plats, sketehies, or Gther prepaéd documenis in posséssion

of you.or your courisel thit relateto the claim. or defense in this case.
RESPONSE; ’_iivlats‘.-aﬁ'd}fdjéed's-. The Defendant reserves the right to Supplement this
request as new information becomes available,

Set forth the names and addresses.of all insutance companies.and coverages.
RESPONSE: There are rone 4 to Defendart McCoinbs.

List the naies and addresses of any:expert whom YOU-Propose to-use asa withess at the
(il of the case.

RESPONSE: None at this time. The Defendant reserves the right tb.suwlemcnf. this
requést.as new information becomes availtable.

Foreach person'known to,you or your counisel to be.a witness concerning the facts of the
case, set forth either a summary sufficient fo inform Plaintiff of'the important facts
known to eur observed by such witness, or provide a copy of any writteh or recorded
staterhents taken from such witnesses.

RESPONSE The Defendant McCombs will test,i&,,to the allegations in the Complaint
and his. Answer and Counterclaim. Furthermore, he will testify that Henry McCombs
could not réad or write. Marc Lubiato will testify that he was Henry McComb’s neighbor

_ and knew that he.couldn’t read or write.

Kelly-and Kelly v. McCombs and Russell
20116 CP-46 870 o

5” Responses to Plaintiff’s First Set of Interrogatories, chuests
for Production. and'Requests for Admission to Defendant Allén S, MéCombs
Page 2:0f8
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Identify any arid all persons assisting with preparation of the answers to these
interro_g‘a%br-ies;a Have each such person identify the answers, or portions of answers, for
which he'is responsible.. _
RESPONSE: The Defendant McCombs assisted with the preparation of the answers to
these inteérrogatories.

State whether you cq.nte‘nd’t_hat_the Plaintiffs were informed, of-the transfer of the property
to you by Quitclaim Deed (the transfer alleged in- paréx'g;aph 8 of the Complaint). If you |
contend that the Plaintiffs were informed of the transfer, set forth a detailed statement of
all facts concéming such-alleged notification, to Plaintiffs, ihcluding»WithQut limitation,
the partiés to the communication, the date, the location, and the contents of the alleged
;:ommuni(:atvion. A
RESPONSE: The Defendant McCombs contends that he was present during a
conversation between Mr. Henry McCombs and Mr. Kelly at Mr. Henry McComb’s
home in the summer of 2012. During this conversation, M. Henry McCombs _it}dicated
to Mr. Kelly that he was going to deed thirty-six acres to one of his children unless Mr.
Kelly was interested. Mr. Kelly indicated he was not interested in the thirty-six acres,
only the one huﬁdred acres he élready owned. Furthermore, the deed was recorded on
April 11, 2012 in the public record and thus, Plaintiffs were on constructive notice of the
transfer.
State whether you contend that the Plaintiffs were informed of the transfer of the property

by you to Benjamin James Russell (the transfer alleged in paragraph 10 of the

Kelly and Kelly v. McCombs and Russell
2016-CP-46-870

Defendant Allen 8. McCombs® Responses to Plaintiff’s First Set of Interrogatories, Requests

for Production and Requests for Admission to Defendant Allen S, McCombs

Page 3 of 8
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Complaint). Ifyou:contend that the PIaintiets were informed of the traisfor, s6t forth a

oncerring suchalleged notification to. Plaintiffs, including

without limitation; the parties to. the communication, the date; the location, ‘and the

contents of the alléged commiunication,

RESPONSE: Th’éﬁefencjgnt McCombs contends that he did tiot inform the Plaintiffs of
the transfer f the property to'Benjamin James Ritsséll and that he had no obligation to do
50.

Set-forth w:hfethr-yo_u,or,anytiﬁc ol yo.uribelma‘l‘f.i'nfo_mgd Benj ;gm;i_ﬂ--;}anjies...I,Z_ussqllnof a

provision inthe:deed to Herity L. McCombs relating to:a right of first refusal. If you
contend that the Russéll was mformedof the transfér, set:forth.a defailed statement of all
facts concgrﬁi:ngv; such alleged notification to Russell, including without limitation, the
parties to the communication, the date, the location, and the conténts of the: alleged
coﬁmuﬁicatidhi

RESPONSE fB@hj’é.’lﬁi‘n,.J?‘xjm.'eﬁfS' 21-1'1485."611' was given a copy of the deed containing

language-dbbut mobile homies-and the statement regarding the Kelly interest at the tine

they coriveyed the property in possibly repurchasing it. The copy was provided by the

~-closing :‘a’tt.o“f?ney. Mr. Russell discussed it with Mr, McCornbs prior.to completing the

transaction.
For sach Rquc;st for Admission that you did not admit without qualification, set forth in

detail each and every reason and fact support the denial.

Kelly and Kelly v, McCombs and Russell

iff"s. First Set of Intérrogatories, Requests
ndant. Allen S: McCombs

14¢
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RESPONSE: The Defendant McCornbs refers t6 his Answer and:Counterclaim and -
Motion to Dismiss Under Rules I.2,(b)v'(_2')~a'nd l'é(b)'(é), SCRCP and Also for Statute of
Limitation and for Une’riforceability Due to Vagucngs_s; and ,a_lso‘. refers to-his Answers to

other interrogatories herein.

REQUEST FOR PRODUCTION

Produce true and accurate copies of any and all documents that relate in any way to the
trarisfer of the property to you from Henry L. McCombs, incl&‘ding without limitation any

files and documents from the closing thereof.

RESPONSE: See attached deed. The Defendant is not in possession of any further files

or documents. The Defendant reserves the right to supplement this request as new
information becomes available.

Produce true and accurate copies of any and all documents that relate in any way to the
transfer of the property to Benjamin James Russel] from you, including without limitation
any files and documents from the closing thereof,

RESPONSE: Sce attached deed. The Defendant is not in possession of any further files
or documents. F urthermore, loan related terms and other closing documents are
inherently private matters and neither applicable to the matter nor subject to discovery in
this matter and-the scope of this question is too broad and is objected‘to for same. The

Defendant reserves the right to supplement this request as new information becomes

available.

Kelly and Kelly v. McCombs and Russell
2016-CP-46-870

Defendant Allen S. McCombs® Responses 1o Plaintiff’s First Set of Interrogatories, Requests

for Production and Requests for Admission to Defendant Allen S. McCombs
Page 5 of 8




Broduce trite and accufate-copies of any and all docuthents used to answer or referenced
in your respoiises to Titetfogatories ot tesporises:to request for admission.

RESPONSE: See attactied plats ahd deeds provided herein. Otherwise, the Defendant is
16t in possession of such documents. The Defendant résétvé‘s'zthé"rﬁi'ght’ to supplement
this request-as new informiation becomes ayailable.

Produce true, dnid dcciraté copies of any and all corréspondence, i-n‘clu‘din_g without
lirﬁi’tatio.n electronic mail, to or from or relating to-the PKlaintif'fs'or relating to the
transfers of the property.

RESPONSE: Other than the documents provided herein, the Defendant is not in
possession of such dbg:__ugfie;h,t‘s. The ljéfendant reserves the right'to.supplement this
request as new inforitiation becomes available. |

Produce true and accurate copies of ary-and dll files, whether paper or electronic, that
reldte to or reference the Plaintiffs or the transfers of the property.

RESPONSE: Other than the documents provided herein, the Defendant is not in
possession of such documents, The Defendant reserves the. rigb,t to supplement this
request as new information becomes,available.

Produce a true and accurate copy of all documents you thay introduce at a hearing or trial
in this case, whether as part of your casé or for purposes of impeachment ot cross-
examination.

RESPONSE: See attached deeds and plats. The Defendant reserves the right to

supplement this request as new information becomes available. -

Kelly and Kelly v. McCoinbs and Russell

2016-CP-46-870.

Defendarit Aller.S. McCombs® Responsés to Plaintiff’s Fitst Sét of Interfogatories, Requests
for Production and Requests for Admission to Defendant Allen S, McCombs

Page 6 of 8 ‘ '
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Produce.copies of all statemetits of any:individual ot witnes_§ re_‘l;z};_jl-_:r}gl_ 1;Q.me’;.a}1§ggtipns in
the COmplain't, thie Answer dnd Counterclaims, or other pl;e&adig:g"s, in this cdse.
RESPONSE: None at this time. 'I‘he 'Defendant'rgsgejn'@s.the_ right to supplement this
request as new information becoriies available.

Produce all documents shown to or refered to or created by any expert that you may call

" to testify in this case..

RESPONSE: None at this time. The Defendant reserves the right to supplemient this
request as new infofmation becoﬁes available. |

Produce all documents relating to Defendant’s affirmative defenses.

RESPONSE: See dttached. The Deferdant reserves the right to supplement this request
as new information beécomes-available. |

Produce a curricutum vitae or resume for each individual you may call as an expert

witness in this case.

RESPONSE: None at this time. The Defendant reserves the right to supplement this

request as new information becomes available.

- REQUESTS FOR ADMISSION

Admit that you are not aware that anyone informed the Plaintiffs of the transfer of the
property to you by Henry L. McCombs.

RESPONSE: Denied.

Admit that you did not inform the Plaintiffs of the transfer of the property to Benjamin

James Russell by you.

Kelly and Kelly v. McCombs and Russell
2016-CP-46-870

Defendant Atlen S. McCombs’ Responses to Plaintiff’s First Set of Interrogatories, Requests
for Production and Requests for Adinission to Defendant Allen S. McCombs
Page 70f 8
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RESPONSE: Admiticd,

(%)

Admit that-you.er someone:on yout bighalf informed Benjaimin James Russell-of the right
offist reftisal mthedeed to Henry L. McCombs.

RESPONSE: Admitted,

4. Admit that you have never met eitheriof the: Plaintiffs in person or by felephone.

RESPONSE: Deried.

b T ——

Ifen S. MicCombs.

York, South Carolina PO Box 10

September |, 2016 616 East Liberty Stregt
Yorl; South Carolina'29745
(803) 818-5700

Kelly and Kelly v. McCombs and Russell

2016-CP-46-876 | -

Defendant AllenS; McCoribs™ Responses to Plaintiff's Firgt Set:of Inferrogatoties; Requests
for Prodiiction arid Requests for Admission to Defendant Alléa S. ‘McCoribs

Pape8of 8 o
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STATE OF SOUTH-CAROLINA ) COURT OF _COMMON PLEAS
v ) CASE NO: 2016-CP-46-870
COUNTY OF YORK ) ,

Edward R. Kelly, et. al, )
)
Plaintiff, )
)
-vs- )

) DEFENDANT’S (RUSSELL RESPONSESTO

) INTERROGATORIES PRODUCTIO\'S AND

Allen S. McCombs, et. al,, ) AND ADMISSIONS o

Defendant. )

TO: BRIAN S. MCCOY, ESQUIRE AND ATTORNEY FOR PLAINTIFF.

INTERROGATORY 1:

‘Give the names and addresses of persons known to you or to your counsel to be witnesses

concerning the facts of the case and indicate w hether or not written or recorded statements ha\,e

been taken from the witnesses and indicate who has possession.of such statements,

Response: Benjamm J. Russell and Allen S. McCombs
- No Statements

INTERROGATORY 2:

Set forth a list of ‘photographs, plats, sketches, or other prepared documents in possession of

youor your counsel that relate to the claim or defense in this case.

There are none at this time
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ROGATORY:3:

Set forth the names and:addresses of all insurarice conipanies and coverages.

Thire:are none as to this Defendant (Riisell)

INTERROGATORY.4:

Listthe nanies:and addiesses of anly expeit whom you propose: to.use as-a withess at the
trial of the case..

No experts ariticipated at this time

For each pefson kndwq to:you. or your 3¢fb,uﬂse.lv;,t’o be'a withiess ‘éb"r’l‘_ée'rh-ing the: facts of the
case, set forth either a Sum‘inaryasufﬁcient'»tgf;‘i_n;f_.‘gﬁrm Plaintiffof the impottant ficts knotin 10 or
observed by such wvitxne’SS,’ ot provide 4 copy. of a"riy'-wﬁfien;m‘fedotded’s_t_atgme_n‘ts taken from such
witnesses,

Benjamin J. Russell wi'll‘t“es‘.tify that he knew of Allen McCombs and discussed the
purchase with him and was aware the deed 'cdn't‘zi.ine(!l"'v'l:q_gggggp referring to:a right of refusal

but did not believe it enforceable.

15¢
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INTERROGATORY 6:

Identify any and all persons assisting with preparation of theses answers:

Benjamin Jam es: Russell

INTERROGATORY 7:

Set Forth each and every reason that the Plaintiffs were made aware of the transfer

The Defendant is not aware of the Plaintiffs being info
aware of any obligation on his part to do so.

indicated that it had been discussed with Kelly prior to the Russell transaction.

INTERROGATORY 8:

Set forth any notice prior to closing of the deed provision:

Benjamin James Russell was given
mobiles homes and the statement regardi
property in possibly repurchasing it,
Russell discussed it with Mr. McCombs

a copy of the deed containing language abouf
ng'the Kelly interest at the time they conveyed the

prior to completing the transaction,

INTERROGATORY 9:

For each Request for Admission that you did not admit without qualification, set forth in
detail each and every reason and fact support the denial:

There have been no Requests for Admiss

ion prior to Item 9 of the section styled
“Interrogatories” and so no further answer is p

ossible to this Item.

Lo .

» ormed of the tran's'fér,: nor was he
He discussed it svith Defendant McCombs who

The copy was provided by the closing attorney. Mr.
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REQUESTS FOR PRODUCTION-

REQUEST'EOR BR

REQUEST FOR|]

No such documentscnst as apply to-this request other than the. granting deeds in

question involyi 4 ' to.M ibs an thedeed from McCombs to Russell and same are
already of public: d and a:part of thi action. |

REQUEST FOR PRODUCTION 3:

There is 1io Written correspondence spegifically relating to the't:

ansferitself.

REQUEST FOR PRODUCTION 4:

There are |
actual transfer would ]

e-only.: docimeént relatmo to. the
Ctioh.

REQUEST FOR PRODUCTION 5:

The only krowi document to produce.at this time for introduction at would be the
deed from Kelly to McCombs and Plamtxff already possesses same.

REQUEST FOR PRODUCTION 6:

No statements have.been taken related to this action

15
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REQUEST FOR PRODUETION 7:
‘There are'no experts atthis time in liis ease

REQUEST FOR PRODUCTION:S:

There.are nosep

al dociinients ds to the affirinative defenses and same are
based upon the.application:of

ymmon Iaw. and statutory. law to the.fa cts of this action.

REQUEST FOR PRODUCTION 9:

There are no éxperts expected to testify at this fime in this matter

ADMISSIONS:

Admit that You did not infor
Allen S. McCombs.

m the Plaintiffs of the transfer of the Property to You by
1. Defendant admits that he did not personall
denies that he had a contragctual obligation to.do s
answers.

y disctiss this transfer with the Plaintiffs but
o based on the reasons set forth in his

Admit that You or someone on-your behalf w
deed to Henry L. McCombs before closing on your property,
2. Defendant admits he was

aware of the language in that deed, but denies that it created
a right of first refusal in the Plai

ntiffs for the reasons set forth in his answer.

William M. Brice, III |
Brice Law Firm, LLC
P.O. Box 300

9 North Roosevelt Street
York, S.C. 29745 _

as informed of the Right of Refusal in the -
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%
Witflens My.Hand. thia 3. day of Aoy ct_ .
1996, ’
SIGNED, SEALED AND.: DELZVERED ~ .
I 'I‘HE PR!ESENC {OF" .
( k(l ‘-4[( 1\» 'ruL'L(
; STATE OF SQUTH CAROLINA ) PROBATE L
; . ’ ) .
I COUNTY OF YORK ) ‘ ;
) - T .
Peraonally -appeared before me heie W, ‘CO\*_ A
; and made ‘oath that (a)he saw the withi mad 'grantory .8 ; ]
oeal -and ithe _u:.:hin wr, -
j., Deed, * Afd. 1:* L f
< caxalina
’ My’ Comminnian Expirea: 2 03,
:
i
3 O 126 :
5 1
Kl
N * )
.‘:&f » :tx
. “ E - . ¥ % i
. % - i J
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ilevard, SuiteiA”

LINE'FOR RECORDER'S UBE

d. by thiése ‘Pregents. does grant,
st'unto the seud ‘GRANTEE the- follomng'

ein by Genem W;mnty Deed
8, 1996 ‘TEéCo ,,éd March 22,

12552 PG009T
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Heriry L. MeCombs

Signed, Sealed-and Delivered in the Presence of:

Witness, #1: M{ Mw Witness #2; %/5“/@.2,—9%%

~ Printed Namco \L\/ONNE Miske ’h; Printed Name: agﬁ%m(]%ﬂw

STATE OF __X( )
COUNTY OF \! DY.K )

85

-The foregoing instrument was acknowledged before me this _2:_3_
MOAC W 2012 , by Henry L, McCombe,

day,

NOTARY STAMP/ SEAL

Notary Public

Mace C Cand =z

Printed Notary Name
My Comrnission Expires: _2. 24- 2.0 bR

BK12552 PG00O92
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PERSONALLY ppgﬁc‘ax‘ha‘.‘ﬁél‘oié-me the
T have read the inforitidtion of

.

2. ax Map
u; le m‘fm

k3

Jstribution to' d trus

§ fe¢.because (See Inforniiti
nd child for love dnd afféctio;
nd:go.to ixei‘n‘B{b‘f.,

I exempt undéi ‘ekempton #14: ‘ ed ‘lformation uct‘longo‘l;'lgpb affidavit, did the agent and
principal relstionship exiat af the ¢ of the original sale and was the purpose of this relationship to purchase
the realty? Check Yes ____ .orNo._ ’ C T .

4. ‘Check one of the following if either 'itc'r;;;'3(a): or item 3(b) above has beenr checked (See lﬂqmgtjqn section. of ﬂ'u':i
affidavit): ’ : :
{a) . The fee:is compitéd'on’ the conside

[ c ration paid or to be paid in money or
money's worth in'the mmounitaf . =~ —
b) ____. The fee is compited on the fair mirket value of the realty which is

fc)

Property taX purposes‘which is
5. CheckYes__ orNo__ to'the following: A lien or encumbrance existed on the land, tenement, or
tenement, or realty aftér the transfer, If *Yes,®
r encumbrance is: ’

. Thé fee is computed on the fair market value of the realty as established.for

realty before the transfer and remained.on the-land,
the-amount of the dutstanding balance of this lien of

6. The deed recording fec is computed as follows:

(a} Place the am

(b) " Place the-amour 5 ab
1 n_'dzn‘n,m'unr. is liste l ero Hicre.)
{c) 'Subtract line;6(b) from.Ling 6(a) and place result here:

. The deed recarding fee due is‘based dn the amount listed on Line 6
due is:

{c) abiove and the deed recording fee

As required by Code Section 12-24-70, 1 state that | am a responsible person.who was connected with the transaction
as;

Henry L. McCombs

9. 1 unc_l:_;rsmn& 'fht,it aﬂpcl:rson mqiﬁi_'cd to furnish this affidavit who willfully furnishes a false or fraudulent affidavit is

Builty of a misdemecanor and, upon conviction, must be fined not more than one thousand dollars or imprisoned not
more than one year, or both. i
- L 4
SWORN to beéfore me this "23“. f b?i 14 /9 W
day of Thaned yenr of 9D | 7. Grantor

He L. M £)
Print or type the above namie here

"Notary Public for

My Commission Expire:

3: -lengQl 7

B12552 PUOSL
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2?15303"1812 _

L P S S S,

KNOW ALL MEN BY' THESE PRESENTS: that Allen-S.-M¢Combs hereinafter
. Téférréd fo ds " Grantor; in'th Stafe and Couinty aforesaid, .férana;in-‘c-‘onsideraﬁan of One Hundred

'Twcnty vaeThousand arid .00/ 100 ($l”5 000 00) Dollars pmd by Benj Jamm James Russell

héreinafter  the

Show,o sc avm‘a

"Grantee", has granted, bargainéd, sold and released, and-by thcse présents docs grant, bargam selt

wit:

N Thxs bemg the 1dent|cal réal property conveyed to Allen S, Mchmbs by deed
‘recordcd Apnl 11,2012 iii Book 12552, page. 91, RMC ce t'or York County, SC

roperty is conveyed sub_)ect toall: eusung easemems and restrictions appéaring in the
cham of tle, whxch said easements und rcsmcnons are not intended. to be - reimposed hereby.

TQGETHER ,w1th',£all and singular, the rights, members, héreditarmménis and

appurienances to the said premises belonging or.in anywise inicident or appértaining.

JUINNLYSU]

100 93751 MO TI@IZEOOSIOT

‘8604" IUA
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said Grantee, his. heir_s.an’d'.-As'sig_p"_s'. '
And the Grantor does hercby bind his heirs,
Administrators to'wittajit and forever defend:all and‘fsiﬂgiﬂa;:t_}ig.§ai_g fpliéugises unto the sderantee

and the Grantec's Heirs and. Assigns; agairist the Grantor and the Graﬁ,t‘;)fs héits and assigns and

against every person whoinsoever lawfully. claiming, or to claim, the same or any pait thereof.

WITNESS the Hand and Seal of The-Grantor(s) this the _ L9 _ day of November, 2015.

Signed, Sealed, and Delivered
inthe presence of: '

Witness A

AL (Seal)
. Allen 8. McCombs‘

%L}«ﬂa‘ | (Neyv

Witness B~

STATE OF SOUTH CAROLINA )

) ACKNOWLEDGMENT
COUNTY OF YORK )

I, the undersigned, Notary Public for the State of So
S. McCombs, personally appeared- béfore me this day. an
foregoing instrument,

uth Carolina do herebycertify that Alien
d acknowledge the due execution of this

Witness my hand and seal this 19 _day of November, 2013,

@M:ﬂ?cwq Mg (Seal)
Notary Public for South Carolina
My Commission Expires: \0-09-34

EANDTOHOLD all and siigular the preinises before mentioned unta the

Executors, Personal Répresentiitiviés, and.

0 TIBTTEOGSTOL
quannIjsuy.

T0Z 98ZST M
Top

@504
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Beth Ramsey Faulkner
PO'Box 1 030
York, SC 29745

July 11, 2016

Re: Casé No. 2016-CP-46-870

Dear Brian.and Bath:

E‘nclosed is’ Defen dan ¢

__Jamln Russell s'Responges: 1o lnterrogatones

g witha Ceitificate ¢ Service.

With kind regards, | remiain;

Very trily yours,

William:M. Brice, i

16
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CERTIFICATE OF SERVICE:

The undersigned does hereby certify that a copy of the-foregoing and attached
Responses to Interrogatories and Réquest for Production of Documents was served on the

attorneys of record as follows, by mailing with US Mail, first class, postage prepaid as
fotlows:

Brain S. McCoy
378 E. Main Street
Rock Hill, S.C. 29730

Beth Ramsey Faulkner
P.O. Box 1030
York, S.C. 29475

This the 11" day of August, 2016

William M. Brice, I11
Attorney for Benjamin James Russel]
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY

Court of Common Pleas R E
S. Jackson Kimball, Special Circuit Court Judge FEB Q
s, Co 6 19
Case No. 2016-002176 Ut of 7
ppe%
Edward R. Kelly and Deirdre O. Kelly Appellants
v.
Allen S. McCombs and Benjamin James Russell Respondents

CERTIFICATE OF COUNSEL FOR APPELLANTS

The undersigned counsel for Appellants hereby certifies that the Record on Appeal
contains all material proposed to be included by any of the parties, and not any other material.

March_2-2- 2017

McCOY LAW FIRM. LLC
=74

Brian S. McCoy, Esq. (SC'Bar #2155)

Danielle Scimeca, Esq. (SC Bar # 102822)

378 E. Main Street

Rock Hill, SC 29730

(803) 366-2280 Phone
Attorneys for Appellants




