STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
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COUNTY OF CHARLESTON NINTH JUDICIAL CIRCU_I;F e =
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Alvar R. Rissanen; Michael H. Baxley; Case No.: 2013-CP-10-3210
Clifford W. Forner; and Willie L. Hood,

Plaintiffs,

!

City of North Charleston, ) FEB 28 2019

Defendant. C Court of Appeals

This matter came before me as a bench trial on October 18 and 19, 2017. There is one
cause of action in Plaintiffs’ Amended Complaint, promissory estoppel. Based on the pleadings,
the witnesses’ testimony, the exhibits, the trial briefs, and post trial memoranda submitted by
counsel, I make the following findings of fact and conclusions of law.

FINDINGS OF FACT

i The four (4) Plaintiffs are retired fire fighters who were all employed with
Defendant City of North Charleston at the time of their retirement.

. Plaintiff Rissanen worked for the City of North Charleston for 35 years. He
retired on September 30, 2005. At the time of his retirement, he was the Fire Chief and he had
held that position for 13 years.

) Plaintiff Baxley worked for the City of North Charleston for 34 years. He retired
on June 30, 2005. At the time of his retirement, he was the Personnel Chief and he had held that
position for 7-8 years.

4. Plaintiff Hood worked for the City of North Charleston for 33 years. He retired in

in 2005. At the time of his retirement,; he was an Assistant Fire Chief,




5. d Plaintiff Forner worked for the City of lN_orth'Charlest"on for 27’/21years. He -

retired in June of 2009-shortly after receiving'a letter fromeayor Summey.indaicating that

e

employees who retlred after July 1, 2009 would be. treated dxfferently than those who had retired
before July 1, 2009 At the time of hlS retlrement Plamt1ff Forner was a Battallon Chief.
* Plaintiff Fomer had to purchase 2 '/z years of retrrement to be able to ret1re in 2009, at a cost to

him of $20,000. L /

6. : Three (3) of the Plamtlffs are currently payrng between $l30 00 and. $140 00

\

b every month to purchase a Medrcare Supplement Polrcy (or about $1, 680 OO annually) The

Plamtrffs testrﬁed that the cost of a Medlcare Supplement»Pohcyv increases each year. Plamt1ff o

Forner testlﬁed he estimates that when he tums age 65 the cost to purchase a Medlcare o
Supplement Pollcy wrll llkely be greater than' $140 per. month
7; . The City of North Charleston has a “strong mayor” form of government pursuant |

“to' S. C Code Ann. §5- 9 20. R Kelth Summey is the Mayor of North Charleston

8. - Pursuant to S. C Code Ann § 5-7- 272 mumcrpal ordlnances that have been )

o approved by City Council in two (2) readmgs have the force of law.

9. All mun101pal ordmances must be codrﬁed per S C. Code Ann..§ 5 7-290.
10.  North Charleston first codified its municipal ordinances in 1986. (Ord. 1986-

L29)

11. - North Charleston Ordmance No 1984 23 is 1ncluded in the C1ty s cod1ﬁcat1on .
l12. 'North Charleston Ordmance No. 1984 23 states in pertlnent part “Be it
ordalned by the Mayor and C1ty Coun01l of the City of North Charleston C. Upon

-retirement from the City, employees who meet the requ1rements llsted below have the optlon

to retain health, llfe and. dental 1nsurance under the C1ty S group plan by paylng the"

, appllcable rate budgeted for full time -active employees - Pol1ce/F1r_e: age 55 or 30 years



. c‘overed.serviwc}e, or evarly retlrement, age__ SQor 25 -years coye‘red servi.c‘ei.” The o;rdinancle goes.

“on to state that “éoverage 4will terminatewdpon.\Tfailure of the ‘retir.ee‘ to makle the required

o : adyance payment llpon termmatron of the Crty s group plan or. 'when .determmed to:be in the '

best interest of the C1ty | . | oy |

13.. North Charleston Crty Councrl has never repealed Ord No. 1984-23."

>14'. The manner to amend C1ty ordmances is stated in the North Charleston City

Code (North Charleston Crty Code, Sect1on 1- 5) and North Charleston City Council has

,' never amended Ord. No 1984 23. ‘7 | ’ .. .V

15.; In May of 1998 while Plamtrffs were still employed and shortly after Mayor N

| Kerth éummey assumed the posmon of Mayor Mayor Keith Summey wrote a memo to the

,F inance Commlttee of Councrl where he delmeated hlS plan to provrde retirees with free retrree
health insurance - s |

16. ‘Whereas" (5rd. l984-23 mérely stated that after{w0rking'a eertain nurnber of years

. f:retrrees could remain ori the Crty s health msurance plan paymg the same amount fulltrme' o

employees pald Mayor Summey’s Memo acknowledged the fact that Medrcare would become

~ . available to ret1rees at age 65 and that when ret1rees turned 65 and went on Medrcare the City

v

‘would pay the cost of a Medlcare Supplement Pol1cy for them S0 thelr health insurance would;
contmue to be free. | | .
| 17. In thrs 1998 Memo Mayor Summey also ’acknowledged that if retrrees had famrly .

| plans their dependents would also be covered untrl they were Medlcare el1g1ble
18. - Specrﬁcally, in thrs 1998 Merno Mayor Summey stated retirees would recerve‘ l).'

- free single coverage healt_h 1nsurance when they retrred 1f -they had worked ‘for,_ the City for 30
years (or a smaller percentage paid if l‘they retired' with le‘svs than'3__0 yearsi "s'ervice);r 2)'a free )
_Medicare snpplernental health ins,uranc'e poli‘cy whe'n they became_eligible for Med_icare at age

.‘3>



‘65 and 3) the cont1nuat10n of health care coverage for their spouse and/or dependents on a C1ty '
'.health msurance pol1cy untll their spouse and/or dependents became Medicare ellglble | ‘
19. Defendant S Fmance and i Human Resources, employees were authorize‘d. to:
'prov1de mformatlon to employees regardlng'retlree health. i insurance and they confirmed and
explamed to employees the Mayor s prom1se when asked about. rt after 1998.
20. Defendant operates under a Mayor -Council form of éovemment in whrch the
‘ Mayor is the Chref Admrmstrator of the C1ty .‘
v2l.r As Chlef 'Admlmstrator the Mayor i.sf“resp\onsible dfor} appointing all employees
and directing and supervrsmg the adm1n1strat10n of all departments (8.C. Code § 5- 9 30.)°
| - 22 As Chlef Admmlstrator the Mayor has the respon31b111ty of apporntrng all.

‘employees and drrectmg and superv1smg the admlmstratlon of all departments mcludmg

: establrshmg personnel pollcles (North Charleston Code of Ordmances Sectlons 2- 96 2 176 )

A

23. , The Mayor can draw on Crty ﬁlnds wrth the Fmance D1rector S: approval (d. at
- S :
Sect1on 2 86) ‘

w

“24.' Clty Counc1l cannot repeal by ordmance oblrgatrons assumed by the Crty ﬁxmg

3 the salanes of employees of the City. (Id at Sectllon 2- l 13. )

25. ~ The C1ty 1mplemented the Mayor s 1998 1nterpretatlon of Ordmance 1984 23
from 1998 until 2009. | | R

26. - Pla1nt1ffs testlﬁed they trusted HR Dlrector Bob Cannella and Mayor Summey'
when they made promrses about free health insurance for retirees because Bob Cannella and
Mayor Summey had authorlty as Mayor and Fmance D,epartment Head to make those prornrses'
lAddltlonally, they testified (and the Mayor agreed) that the Mayor had made the promlses

~

repeatedly through. the years at staff meetmgs and luncheons and at drfferent ﬁre statlons to -
hundreds of employees. Rlalntlffs testrﬁed they knew‘ they could count on the Mayor because he
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had never broken a prom1se to them and. was a man of hrs word It‘ is undlsputed that the: l\/Iayor :
conﬁrmed the promises made in his 1998 Memo verbally on many occasrons |

| 27. Defendant S Mayor used the promrse of free retiree health insurance as a
recru1t1ng tool to keep fireﬁghters mcludlng Plamtlffs employed by the C1ty Plamtlffs testlﬂed‘ -
when ﬁreﬁghters would complam about low wages or consrder leavmg the Crty, Defendant S

Mayor would point to the prom1se of free retlree health insurance and boast to the employees
’ / bk

“You’ve got a honey of a deal ?

-28. Plamtrff Rlssanen a former Frre Chref for Defendant testrﬁed that the Crty s F1re S

Department personnel were pa1d less than other mun1c1pal1t1es that the promrse of the C1tyn

paying the cost of retiree health msurance ‘was an mducement for fire personnel to remam

: employed by the Clty, and the promise of: free retiree health insurance for life reduced tumover :.' S

.29. When three ( 3) of the Plamtlffs (Rlssanen Baxley and Hood) retlred in 2005 they ’
began obtammg what they were prom1sed Spec1ﬁcally, they remained on the Clty s health plan
with the Clty paylng.the cost of their smgle coverage health i msurance. None of these Plaintiffs. N

: we‘re Medicare elig'ible at the time they reti_red.' . | |

30, .In 2009, | a_ccounting- | pract1ces changed for p'olitical entitles, and citie's} and B
counties were_ret]uired. to begin accounting for their contingent liabilities in the same manner as

_private businesses. 'Thislmeant that., forthe_ﬁrst:time the City’ had to set aside funds that'wereh -
sufficient to meet thelr future ﬁnancxal obllgatrons to its ret1rees | |

31, Mayor Summey sent Plarntlffs and other employlees. a letter in 2009 1ndlcat1ng the

City would contlnue to pay all of ora percentage of the cost of retrree health 1nsurance untll age

65, but for employees retiring after June 30, 2009, all healthcare beneﬁts would‘cea‘s'e once an

employee became eligible for Medicare. )



. 32, In efféct, _t'he. City ,was reneglhg on two (2) of the three (3) parts of ‘its’ promise: it
’ 'would contlnue o provrde free health _insurance. to retirees .until age 65 when they became
eligible for Medicare' 'but it would no longer paythe cost of a Medicare'supplement Which meant o
retrree health care would no longer be free after the age of 65. Add1t1onally, the Clty would no .
longer allow retrrees spouses to be covered by the C1ty s self-msured health insurance program
_-once a retrree ,turned“ 65. However, this prom1se‘was never )conveyed -d‘irectly tothe retirees’
dependents and the City never shared costs .‘for' eligible dependents of retirees to participate in the
plan.: | | L |
_ : : . A\
33. Between 2009 and 2011 the Mayor met with Plarntrffs Rissanen and Baxley and
Pla1nt1ffs Rrssanen and Baxley were assured by the Mayor Crty Councrl members and HR
N personnel that' they would .be not- treated dlfferently as they had.already retiréd 50 th_eyl were
| grandfathered in. Plaintlffs Riss'anen and Baxley:re]ayed this information .to"the other‘ Plaintiffs
and retirees.r | | . .A
) 34. The former HR Director, .Bo‘b éanella, ’repeatedly ‘as’sured Plalntiff Rissanen he |
~.would be grandfathered. | | B |
35.  City Councilmembers Rhonda' .lerome and Bob King assured Plaintiff Baxley he
“would be grandfathered.' ' . |
\ 36. 'Neyertheless at - some - time- after 2011 Plaintiffs 'realizhed “ that these
| representatrons were probably not true and that the Crty 1ntended to break its promise to them. In
fact the City stopped paying the cost of Plamtlffs Medrcare supplement when Plamtlffs.;:'
Rissanen, Baxley and Hood reached age 65 and the C1ty has refused to prov1de health insurance
‘for Plaintiffs Rissanen’s and Baxley S wives.

37..  The Plarntlffs ﬁled this’ lawsu1t on May 31 2013. The City contends’ that therr »

‘_ clarms are barred by the three year. statute of l1m1tat1ons because it began to run in 2009 ‘when -

6 .




Plaintiffs received the letter from the C1ty\ statrng all healthcare beneﬁts w1ll cease once a retlree

_ becomes Medrcare el1g1ble Absent the Clty s contmued promrses that the Plalntlffs would be

grandfathered into the former retlrement,system, the_. stat_ute would in‘fact ‘begin ,to_run on the
'~ date of the City’s letter. However; as stated more fully below, the City’s actions bars them from
»asserting' the statute of limitatiOns as a defense' Ce

38. ‘ Pla1nt1ffs Rlssanen S and Baxley s wrves are currently on COBRA whrch wrll end
'_shortly for Plamtlff Baxley s w1fe and 1n. a year or so for Plarntlff Rlssanen s wrfe | o
39, The C1ty s Flnance l)lrector Warren Newton testified the Clty s annual budget is
about $120 mrlllon dollars Of that amount, Mr. Newton testrﬁed about 6. 5 mrllron dollars is
' 'spent on health care for all of its 1100 employees or about 6. 5% of its budget In 2009, there -
:é;were only ab.out 67 retlred employees receiving, free health msurance "' Il |
| 40.  The cost to the Crty of paymg for these four (4) Pla1nt1ffs Medrcare Supplement |
'iPOllClCS and/or. thelr and their dependents 1nsurance untll age 65 is an extremely small g
; ipercentage of the Crty s budget | | : A‘
| | ,coucLUsmNs OFLAW = o | o

1. [A]n estoppel may ar1se from the makmg of a promrse even though without

consrderatron 1f it was 1ntended that the promlse should be relied upon and in fact it was relled

N

. 'upon and 1f a refusal to enforce it. would be v1rtually to sanction the perpetratron of fraud or
_ . _

" would result in other 1nJust1ce ? Hzggms Constr Co v S, Bell Tel & Tel. Co., 276 S.C. 663
:665 281 S.E.2d 469, 470.(1981). S R |

2. “The elements of promrssory estoppel are: (1) a promlse unamblguous in 1ts ‘

- terms; (2) the party to whom the promlse 1S made reasonably relies on 1t (3) the rel1ance is -

‘ expected and foreseeable by the party who makes the promrse and (4) the party to whom the

~



promise is made must sustam mjury in rehance on the promlse ” sthop V. Czty of Columbza

401 S.C. 651, 664 (Ct App 2013) citing Woods v. State 314 S. C 501 505 (Ct. App. 1993)
- 3. Promrssory estoppel is used where the refusal to apply it would sanctlon the
: perpetratlon of a fraud or- would result in, other 1njust1ce N. Am Rescue Prods v.

chhardson 411 S C: 371 379 769 S E2d 237 241 (2015) (quotlng Cltzzens Bankv.

Gregory ) Warehouse Inc 297 S.C. 151, 154 375 S.E.2d 316, 318 (Ct App 1988)) South

Carolma courts recogmze a remedy in equlty in a promrssory estoppel clalm Satcher V.

' Satcher 351 S.C. 477 483- 484 570 SE2d 535 538 (Ct App. 2002); Woods v. State 314

=

S C. 501, 505, 431 S.E. 2d 260 263 (Ct App 1993) The principle that equity “regards as';

done that Wthh ought to’ be done” apphes in cases where the party seeklng equltable relief’
. .,:;'rviestabhshes ‘a clear obhgatron based upon a vatuable consrderatlon that another do some act
- which he has farled to perform » Regtons Bank v. ngard Props Inc 394 S C. 241, 253, .

- 715 S, E2d 348 354 (Ct. App 20]1) (cmng Wzlkze v Phlla sze Ins. Co 187 S.C. 382, 393-{
s .94 197 S. E 375, 380 (1938)) ThlS maxrm apphes by dlspensmg wrth pure formahtles which

. » would otherw1se defeat the equrty Kerr V. Czty ofColumbza 232 S.C. 405, 410 102 S:E.2d

- 364 366 (1958) (ﬁndmg the court must con51der the controversy as though town council had

=

. issued a busmess permrt even though the town claimed the .area was a residential zone,

because town ofﬁcrals told the owner hlS property was in a commercral zone) When applymg :

this prmcxple ‘courts look to the substance and intent of: the partles and ‘give -a constructlon ,

consistent with such 1ntent ” Regzons Bank 394 SC at 253 254, 715 SE2d at 354 355 -

.(quotlng Harpendmg V. Reformed Protestant Dutch Church of Clty of N. Y 41 U.S. 455, 480

(1 842)) Once a party estabhshes an equrtable right, the court may dlspense w1th formalities that -

A

-woul_d defeat the equ1ty.. Wilkie, 187 S».C. at 393,‘ 197 S.E. at 380. <Wher‘e a substantive right -



{

exrsts an equrtable remedy may be fashroned to grve effect to that right. E. Tenn Natural Gas

}

Co. v. Sage, 361 F3d 808 823 (4th Cir. 2004) - .: P

4. The promlse of free retiree health insurance was not amblguous The fact that the

- City complied w1th its promrse for several years is direct ev1dence that the promise was .

: ‘unambrguous and capable of bemg fulﬁlled In fact; Defendant Crty is still complymg with part '

of its promise, payrng the cost of single coverage retiree health msurance untrl the retirees reach o

| age 65. Defendant cannot contend that the.promrse is so ambrguous that 1t"ca‘nnot be fulfilled . -

when it continues to keep part of the'promflse and was very clear on ‘what part of the- prorniSe it -

" was not going to keep per the Mayor s 2009 letter ln fact Mayor Summey acknowledged that a/

(’,

. _promise had been made and he testrﬁed would have contmued dorng ‘what had promrsed 1f he -
| .- could have ﬁnancmlly, whlch-lndrcates the promrse was clear enough that all pames understoodv -

R its terms and clear enough that it could easrly be fulﬁlled if the Crty SO chose

iy

5. Upon consrderatron of the totalrty of the c1rcumstances this Court concludes that

. the Plaintiffs’ reliance on the promrse of free retlree health insurance for life was reasonable .-
desplte the dlscretronary language contamed w1th Ord. No 1984 23 statmg “[c]overage w1ll e

_ terminate . . . when /determmed to be in the best mterest of ‘the Clty 7 West v. Gladney, 341, ‘

S. C 127, 134, 533 S.E.2d 334, 337 38 (Ct App 2000) (“A determrnatron of Justrﬁable relrance

involves the evaluatron of the totallty of the crrcumstances 1ncludmg the posmons and relatlons

' of the parties. ”) A party S rellance on a representatron is not unreasonable unexpected or.

unforeseeable as a matter of law. when tes_t_lmony 1nd1cates that theé representations were “not
uncommon” within the setting in which they were made. See Powers Constr » Co..v. Salem - ‘

Carpets Inc., 283 S C 302, 322 S.E.2d 30 (Ct App 1984) Here, there was ample ev1dence that

.the Plaintiffs’ reliance was reasonable because of the crrcumstances surroundmg the promrse the



context in which thepromise ’was made and repeated, and the position of the part.ies making the.
’pr'omise.)»- o o | | )

6 ‘1 The Aflna‘l :element of ~promissory ‘estoppel requires demonstrating "th'at the
reasonably relymg promlsee sustains mJury due to a dlsposrtron inconsistent wrth alleged
promise. Craft v, Comm nfor the Blind, 385 S C 560 568, 685 S.E2d 625, '629 (Ct. App
2009) In Craft promrssory estoppel was. found not to exist as the plamtrff’ s unemployed status‘
was due to an external factor Slmllarly, Barnes V. Johnson 402 S.C. 458 475 742 S E 2d 6, ISV :

‘ (Ct App. 2013) is dlstmgurshed from the facts in thrs case as in Barnes case, an extemal factor -
(a ﬁre)»destroyed the property at »rssue; T_hese cases are drstmgurshable from the case at hand

. because, here, eaCh of the Plaintiffs-has. suff:e_red‘ .injuries' resulting' directly from Defendant’s -

R

" actions. Speciﬁcally, Plaintiffs have paid more an'd' are. paying more- for health insurahce' than -

L they would have because Defendant did not keep its promxse
7. - In relrance on Defendant S promlses Plamtrffs accepted lower wages tumed‘ .
P ‘down jOb offers or. drd not seek other employment retlred earlrer than they would have, and did
< not fully pursue ]ObS wlth higher earmng potentlal - \ |

-8 Defendant. contends that _a’ prom‘rselfor future benefits is an. unenforceable

‘violation of public'policy. This~Court disagrees. 'The~future benefits the Plaintiffs were

: contmuously promised was the basis for their reasonable relrance To say that a prom1se for R

"future benefits i 1s a v1olat10n of pubhc polrcy would effectlvely v01d the doctrme of promissory - |
estoppel. | ‘- | |

9. | The facts 1n this case. are similar tov the facts in a case mvolvmg retrred ﬁreﬁghters n .
Columb1a S C. where the Court of Appeals reversed summary judgment ﬁndmg there was a
scmtrlla of evrdence to support a cla1m for- promlssory estoppel and remanded the case for trial.

(Bishop v. Clty ofColumbza 401 S.C. 651,738 S. E 2d 255 (Ct App 2013))

N ]0



-
B

1‘0._ In sthop, a s1m11ar argument was made by Defendant City of Columbla as by

Defendant in this case. Spec1ﬁca11y, the Clty of Columbla cmng the case of Alston v. City of

Camden 322 8.C. 39 471 S E. 2d 174 (1996) argued that the decision to prov1de free retiree. -

~health i insurance based on the number of years worked is a leglslatlve not a business decrsmn ,
“and that one leglslative body cannot bmd,a future legislative body. However, that partlcular ,
argument is not relevant,here as the Court of ‘Appeals o’n'ly considered this argument as it relat’ed
to a govemmmtali entity’s contractual ‘ohl‘igation_‘s and Plaintiffs have. not brought a. contract.

" claim in this case as the plaintiffs did-in Bishop; her_e, =Pllaintiffs have only allegéd a promissory
_estoppel claim.i’ R
11.  In Bishop, the Court of Appeais did not decide this particular issue as it dismissed
the contraet cause of action on other grounds.u |
‘-4 . \\ R ) R ,-.r- ) .
The City also” argues, and Retirees disputé, that summary - judgment .on the -
. contract claims was appropriate because: (1) Retitees were “at-will” employees;
- (2) contracts for continuing free health ihsurance would violate public policy; and
(3) Retirees could not have a permanent right to free lifetime health insurance:
-under Alston v. City of Camden, 322°S.C. 39; 471 S.E.2d 174 (1996). Because we

~ affirm the ‘grant of summary Judgment agamst the contract clalms on -other
grounds we need not address these arguments S ‘

- ‘Btshop .supra 401 S.C. 651 663 738 S.E. 2d 255,261

| | 12, Additionally, Defendant Crty operates under a Mayor Council (strongx Mayor)
form of govemment in Wthh the Mayor is the Chief Admmistrator of the: C1ty Our Supreme* "
~ Court held in Townes Assoczates Ltd V. Czty of Greenvzlle 221 S. E 2d 773 (1976) that a crty s
chlef admimstrator has the authorrty to enter into contracts on behalf of the city to further its.
p011'c1es. Here, the polley of the City to provide free retiree health insurance is reﬂected in Ord: |
19é4-23'.. Therefore, the Mayor did not'aet outside 'the scope o‘f .his'employment by making

representations to.City employees regarding payment of the cost of retire¢ health insurance by .-

11



the City as that;is the "type of ‘r‘epre's:entation for which he is responsihle i for as Chief'-
Adr’nini‘strator. N . | | | |
13: The promlse in thlS case mvolved payment of money, or addltlonal wages and a

promise.of wages in the future can be part of an employee ] salary The South Carollna Payment
of Wages Act deﬁnes:wages as ‘ “all .amounts .at whzch labor rendere‘d is recompensed, whether '
the amount is fixed ,or ascertained on a ti_me, task,. piece, or commission ha.sis, or ‘other method of _
i _ calculating the _ar_nount: and includies vacation, holiday; -and’sick leave-payments which are due to - |

- an employeé ‘yndér' any employer policy 0r~ employment .contract;.” S.C:* Code s 41-10-10 ’~ |

. (emphasis 'added_). ' The future wages promised. to Plaintiffs are compensation for work which

‘had -already been performed by them. Plaintiffs worked for the City for thé requisite number of
years to obtain insurarice 'tha't‘would cost them nothing (or almost nothing in Plaintiff Forner’s
l‘case) and, thus, the promise had significant value which ‘is an easily' ascertainable "monetary
~amount. Further, in Bishop, the Court of Appeals referred to ‘the promise .of retiree health
- insurance as a promise for “free” iinsu}rance," indicating its agreement that the promise_' involved
* _the money value of the insurance and‘not just a future beneﬁt. :
Retirees also testified that- several supervisors mformed them: they would receive
free - health. insurance for life during their individual merit interviews and
~. evaluations, which weére incidental .to the’ supervision of : their employment.
Therefore, the employment review context during which the representations were
made provides a scintilla of evidence to suggest the representations and promises

~were within the supervisors’ authority and reasonably r'elied‘ upon. .

Blshop v. City of Columbia, 401 S.C. 651 667, 738 S.E.2d 255, 263 (Ct App
2013) (emphams added). : .

The Court of Appeals considered'and ruled ’that a clairn for free retiree health insurance is
not precluded based on the same argument that Defendant is makmg now——that its claim for

» beneﬁts rather than a claim for money. By allowmg the sthop case to go forward the Court of

212



Appeals rejected Defendant’s argument that the promise was unenforceable because it was a
* promise for future beneﬁts. ‘ ’ ,

14. - The Clty s mere fallure to enforce an ordmance by fallmg to fund it does not

amend or repeal the ordmance The enforcement of an ordmance is dlscretlonary North :

,.l

Charleston’ s fallure to enforce Ord No 1984 23 by not fundmg 1t does not amend or repeal that‘

Ordinance. ln th1s case, the 1984 Ordmance 1s evrdence of Defendant s pol1cy of paylng the -

~ cost of retiree health i insurance whlch was reﬂected n the Mayor s actlons and promlses in 1998 |
- and subsequently through the years M | | |

15 Defendant argues the Tort Clarms Act (S C Code § 15 78 60 “4)) absolves’
Defendant of habrllty However Plalntrffs only cause of action is a promlssory estoppel claim
e ‘whlch is a quasi- contract clalm o the Tort Clalms Actis not relevant to this-case. See North‘ '
American Rescue Products Inc v. chhardson 411 S C. 371, 379 769 S E 2d 237 241 (2015)
“16. “ Pla1nt1ffs clalms are not barred by the statute of llmltat1ons Plamtnffs had’ many .
d1scussnons w1th Defendant s Mayor.and I—lR personnel after recelvmg the Mayor S letter in May
of 2009. For at least two years after May of 2009 Defendant contmued to represent that | "
B :Plamtrffs would be “grandfathered ” The Mayor S May 2009 retter stated that proposed changes
~ would go into effect in June 2010 1nferrmg that employees ret1r1ng before J une 1, 2009 would be
treated dlfferently than employees retiring after.lune 1, _2009. A m’emorandum authored;;by o

: Maydr Summey conﬁrmed that grandfathering was bemg discu:ssed'.l Plaintiffs were notkon‘ notice‘ }

that Defendant had demded not to grandfather them untrl after 2011 In fact Plaintiffs testlﬁed ':
’they beheved ‘the Mayor was-an outstandmg mayor -who could make thlngs happen and was a
man of his word. As late as'2011 -Mayor Summey\' told Plalntlffs he wanted to keep the promlse

land would try to find a way to do S0 and was d1rect1ng Clty employees to ﬁnd a way to help :

Plaintiffs. sl



A “[A]’defendant may be estopped from claiming the statute of limitations as a o
defense if the delay, that otherw1se would glve operatron to the statute had been induced by the.
Adefendant S. conduct " RWE NuKEM Corp 12 ENSR Corp 373 S.C. 190 644 S. E 2d 730 (2007).

(quoting Blackv Lexmgton Sch. Dist. No 2, 327 S.C. 55, 61 488 S.E.2d 327 330 (1997)) Here -

- . the 'Mayor and the: Crty s.HR and admmrstratlve personnel contmued OVer the course oﬁ many -

A

;months after the Mayor’ s 2009 letter to assure Plamtlffs verbally and in wrltmg that they would
| .Abe grandfathered the C1ty even arranged for Plamtrffs to meet wrth an insurance company The'
Crty S conduct was- mtended to, and did, mduce the Plamtrffs to. hold off ﬁhng a lawsu1t as they
believed that the promrses made to them would be kept . , : R K L o _

l18. Plarntrffs are entrtled to an equltable remedy In Dockzns v. Ingles Mkts | 306
'S. C 496, . 497 413 S E. 2d 18, 18 19 (1992) the Court held equrtable rellef 1ncluded
»'.employment remstatement and promotron the 1dea belng to put the employee back in the
' posrtr_on he :would ‘have been. “[A] plamtrff could seek restltutron in equrty, ordlnarrly 1n the

J
form ‘of a-constructive trust' or an equrtable lien, where money or propertyv identified -as
g belonging in good;conscience to the pllaintiff could clearly be traced. to particular funds or

_property in the defendant’s. possession . . . for restitution to lie in _equity{ the action generally

must seek‘ not to impose personal liability on the defendant, but to restore to, the plaintiff

particular funds or'property in’ the defendant’s p"ossession.’?'Great- West Life & Annuity Ins. . -

C"o. V. :Knddsdn, 534 U.S. 204, 213-214 (2062). Contrary toMI_v)ef‘endant’s argument, reliance ~
'damaées can bemoney damages_. .. | | o

19. " Back pay is'an equitable rernedy because it is a form of restitution ‘Curtis' v
Loether,. 415 US 189, 197 (1974) Here, restltutron takes thebform of money owed to
: Plarntlffs Rrssanen Baxley and Hood not as back pay, but as relmbursement to them for
thelr purchase ‘of Supplemental Medlcare pohc’res whrch‘ the‘ City-should have_purchased on

i T RS



their behalf- 'fhe 'amount of ‘restitution‘iseasily ascertainable year'to year. The three (3) -
Plamtlffs (Rrssanen Baxley, and Hood) who have already had to pay the cost of Medlcare :
‘Supplement polrcres out of the1r pocket should. be repald these amounts
20.° . An equltable remedyl can also mclude the damages caused when a plarntrff .
sustains mjury by.qurttmg h1leob in relrance' on .a promlse Craft v."S.C. Comm nfor the
,Blmd 385 S. C 560 568, 685 S.E.2d 625, 629 (Ct App 2009) In Plarntrff Forner s case,. he
resrgned before workmg for 30 years because he received a letter from the Mayor in 2009
‘1nd1cat1ng employees who retlred before June of 2009 would' be treated dlfferently thanv ‘
..' those  who retrred after that date By ret1r1ng early to obtam the benefit of what was
' bpromrsed to him, he falled to qual1fy for free insurance untrl age /65 as he only worked 28"
o -'years SO he has been paymg 16 5% and w1ll Acontrnue to pay 16. 5% of the cost of his ;
© insurance untrl-age 65. | | |
. 21. + Due the Court S lnabrllty to force the C1ty to change 1ts budget to account for .
the cost of- the Plalntlft’ s Medrcare supplement pollc1es a lump sum shall be awarded to the
' -'Plalntlffs in the form of a J‘udgment agams’t the -C1ty ’ |
'22. Plaintiffs are entitled to attorney fees as they prevalled agamst . state entrty S. C.’ ’
Code § 15-77- 300 prov1des in relevant part | - o |

~In any civil actlon brought by the State ‘any polmcal subdrvrslon of the State or
any party who is contesting state action, uniess the prevailing party is the State or

~any political subdivision of the State, the court may allow the prevailing party to '
recover reasonable attorney’s fees to be" taxed as court costs against the

. appropriate agency if:(1) The court finds that the agency acted without substantial

' justification in pressing its claim against the party; and(2) The court finds that .
there are no special cncumstances that would make-the award of attomey s fees
unjust :

Id (emphasm added).
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Defendant isa pohtlcal subd1vrslon of that State. Plamtrffs are the prevallmg party, the City

- acted without substantral Justrﬁcatron when 1t broke 1ts promrse The cost to the C1ty to keep its

- promise to these four (4) Plamt1ffs was very minimal. There also appears to be no specral
T\crrcumstances presented by the Clty that would make an award of attomey fees unjust.

For all of the. above reasons, [ Order as follows::, |

RE Plaintiffs Rissanen l:omer Baxley, and Hood shall 'be reimbursed the cost for any and all "~

Medicare Supplement Pohc1es they have purchased and w1ll contmue to purchase

2. 'Aﬂer consrdermg the expert testlmony, [ conclude the Plamtrffs are entltled to $214,236 15as |

" a Judgment agamst the City.. ThlS mcludes actual damages attomey s. fees, and costs. The

- " breakdown is: shown on Exhrblt A of this Order and attached and made part hereof

3. The Crty of North Charleston is‘not respons1ble for purchasmg or re1mburs1ng the Plaintiffs - |

" b-for therr dependcnt S pohcles

4 R Plamtlff_ ,Fomer 1S not. entrtled to the $20 OOO he'paid to qualify for rét-irement.

5 After cons1deratlon of the factors used for evaluatmg reasonable attomey s fees, this Court
B ﬁnds Plamtlffs attomey fees and costs in the amount of $51 100. 00 reasonable and must be"
- paid.by'the City pursuant t6 S.C. Code ‘15-77-30.0.’ el

6. ‘Plaintiffs are not entitled to compensation for their spouses concerning insurance matters.

. AND IT IS SO ORDERED.

b

Presiding Judge, Ninth Judic

Circuit

November _7 9 2018
Charleston, South Carolina "

v T(helﬂonorable J.C. Nichol n, Jr.
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CEXHIBIT A
Plaintiffs’ Allocation': N
" AlvarR. Rissanen-$43,556.00 - - o .. oo ol

* Michael H. Baxley - $42,740.00 77
 Willie L. Hood - $38, 633.00 | o
+ Clifford W. Fomer $31 255, 00 e RS Ly
. Total RlaintiffAmount -‘_$1*‘56,183~.00 o e | o

Attorney’s fees based upon the Amended. Affidavit is as follows?: o

Attorney’s Fees -$55,335.000 -~~~ .,

Costs - $2,713.15

2
(I‘ he Honorable J.C. NlCh0157
' Pre31dmg Judge Nmth Jud1c1al

November? ,2018
Charleston, South Carolina

N

! The breakdown shown for each respectful Pla1nt1ff 1S. shown in Plamtlff"s Exhlblt 11. Plaintiff’s
Exh1b1t 11 i$ a part of this Order by reference. ° -

2 The Amended Affidavit in Support of Attorney’s Fees is. ﬁled w1th the Charleston County
Clerk of Court. The: Afﬁdawt is a part of this Order. by reference '

L
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