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STATEMENT OF ISSUES ON APPEAL ‘

Whether the trial court reversibly erred by failing to suppress evidencé gleaned from
the sfop and search of Appellant’s vehicle due to erroneously finding law enforcement had.
prbbable cause to searcﬁ under the automobile exlception where the traffic stop for specdingA
was wrongﬁllly delayed by the arresting officer, and where any reasonable articulable
vsuspiciorrl regarding the presence of drugsl was élready investigated and dispelled by a

second officer and a drug dog?



STATEMENT OF THE CASE

Api)ellant Troy T. Belxter was indicted by the York County grand jury on March 25,
2010, for possession with intent to distribute marijuana. R. 5, lline’s 10-13; R.237
’ (Indictment). His case proceeded to triel from February 28 through March 1, 2011, before
the Honorable John C. Hayes, III, and a jury. Appellant was represented by Ashley
Anderson .(Coulnsel), while his codefendant Laﬁek P. Burris ‘v-vas represented by Robert
~ Reeves. The State was repfesented by Teasa Weaver. R. 1. |

The jury found Appellant and codefenda;lt guilty of the lesser included offense 'of
simple possession'ef marijuana. R. 229, lines 6-19. The triai court imposed a sentence of

one year. R. 233, lines 10-11.



STATEMENT OF THE FACTS

Appellant Troy T. Baxter (Appellant) and Larick P. Burris (Codefendant) were
driving nbrthbbund along I-77 in York County on September 11, 2009, when they were
stopped at approximately 5:05 PM by Deputy Lonnie Vinesett, Jr., of the York County
Sheriff’s Debartment for driving 66 or 67 mph in a 60 mph speed zone.! R.' 11, line 24—R.
13, line 8; R. 98, lines 8-24; R. 100, lines 4-20; R. 116, lines 15-24. After Vinesett initiated
his‘ blue lights,” Appellént pulled his car safely off the roadway with plenty of room on the
side and Vinesett pulled up behind. R. 119, lines 16-25.

Vinésett exited the police ‘cruis,er and approached 'the passenger side of Appellant’s
car. R..'113, lines 9-14_;4R. 64, lines 6-8. JB;cause it was S'Fﬂl daylight, Vinesett neither had..
‘the headlights of his‘police' cruiser on to illﬁminate Appellant’s car, n;)r did he bring a
flashlight with him whén he approached to see inside Appellént’s vehicle; it was not raining;
aﬁd Vinésett did not have any difficulty with v_isibility.‘ 4In short, Vinesett was able to seé.
' cleaﬂy iréside the vehicle. R. 27, line 23—R: 28, line 9; R. 100,. line 18—R. 101, line 10.

At the “\;ery beginning-of the traffic stop, Vinesett obsemed Codefendant lighting a
.‘ bigarette. When Vinesett am'ved at the front passenge~r window, he asked for Appellant’sv
driver’é ‘lice‘nse and -regis:tratiqn? and received Appellanf’é license, and a copy 6f the rental

agreement for the Vehicle. R. 13, line 17—R. 14, line 2; R 18, lines 10-15. According to

! Vinesett did not determine Appellant’s speed by radar; rather, he purportedly estimated
Appellant’s speed through “pacing” Appellant’s vehicle from several traffic lanes away and
where other vehicles were present. R. 98, line 11—R. 99, line 19; R. 119, lines 1-2.

2 The video of the traffic stop showed that the letter “L” appeared on the display
immediately after Vinsett radioed to dispatch that he was making a traffic stop.
Appellant pulled his car over shortly after blue lights were activated., R. i, (State’s
Exhibit #1, DVD). ' ‘ '



Vinesett, he also saw four to five small green particles on the black shirt of Codefendant, |
- which Vinesett later stated he believed was marijuana residue. R. 15, line 8—R. 16, line 12;
R. 64,. line 22—R. 65, line 9; R. 124, lines 3-16. However, Vinesett did not have
Codefendant exit the vehicle when he saw what he believed was marijuana, did not he ask
Codefendant what was on the shirt, and did not search the vehicle at the tirne. R. 25, lines 9-
- 22 R 103, lines 4-18. Instead, Vinesett had Appellant exit the vehicle and walk to the back
of the car, and ‘while walking Appellant to the back of the vehicle Vinesett radioed. for
Deputy Williarn R. Gibson, I, (Gibson) to assist en the scene.’ R. 16, lines 6-14; R. 27,
lines 5-8; R. 65, lines 12-20; R. 68, lines 8-11; R lO3. lines4-6. \ |

~ Once at the'back of Appellant"sb ‘car, :Vinesett questioned Appellant abeut where he
was eoming from and Where he was going. Appellant explained that he was.coming from

' Rock Hill where he saw his sick grandmother, picked up his little cousin, ate lunch at the

a Shnmp Boat and was headed back to Charlotte R 14 lmes l2 21; R 17 lines 8 23 R. 66

lines 2-13; R. i1, (State’s Ex. #1, DV_D). While speakmg with Appellant, Vinesett already
determined he was just going to write a warning ticket for speeding. Aa a result, Vinesett
indeed wrote a warning _t‘icket to Appellant approximately three minutes from when the.
vehicle was stopped and showed it to Appellant however, Vinesett d1d not hand the
warning tlcket to Appellant at the time. R. 26, hne 4—R. 27, line 4; R. 102, llnes 5-11; R. i,

 (State’s Exhibit #1, DVD).

3 Gibson is a senior officer with 17 years of law enforcement experience and specially

trained with the drug interdiction team, with illegal substances such as marijuana, and to

handle drugs sniffing canines such as “Justice,” the certified drug sniffing dog with which

Gibson was working on September 11, 2009. R. 137, line 10—R. 139, line 21; R. 143,
lines 12-16. v



| Vinesett also walked back to the passenger window and took Codeféndant’s
identification as Well. Codefendant was questioned; he likewise indicated he was coming .
from Rock Hill, and said he was coming fr(;m the court, w};ich Vinesett believed was a
baéketball court due to Codefendant’s apparel. Codefendant further mentioned that he ate
luﬁch at the Shrimp Boat. R. 17, lines 4-7; R. 66, linés 15-23. Duﬁng this time, Vinesett
~ noticed no green particles on Codefendant’s shirt. R. 15, lines 16-19. Regardless, Vinesett
later stated that he had all intentions of searching the vehicle once he saw what he beiievcd
waé marijuana fesidué on Codefendant’s shirt. Yet, rather than investigating the matter
‘himself after anothef 6fﬁcer arrivéd, Vinesett instead elected to call "Gibson‘in order Vt(‘)
“basically get his opinion to see if he can see it. To get the dog just basically to verify what
 [he] had [seen].™ R. 38, line 17—R. 39, line 1.
Gibs‘on aﬁived, aﬁd Vinesett told him that the driver’s hand was 'shaking, and that
thé occuparits gave conflicting stories. R. 16, lines 22-25; R. 11, (State’s Ex #1, DVD). As
: indicated on the Vidgo.. itself, Vinesett told Gibson he “could the sworn [he] saw little green

particles on [Codefendant’s] shirt,” and asked Gibson to speak with Codefendant and “see if

he could see anything.” R. 18, lines 2-4; R. 27, lines 12-22;‘ R. 68, lines 8-17; R. 125, line '

13—R. 126, line 2; R. 138, lines 7-23; R. i, (State’s Ex. #1, DVD) (emphasis added). As
requested, Gibson investigéted by walking up, removing Codefendant from the car, and

- speaking with him; he then returned to Vinesett and indicated that he did not see anything on

% At the suppression hearing, Vinesett admitted that he could not conclusively say that the.
green particles he claimed to have seen on Codefendant’s shirt when he first walked up was
marijuana at that point. R. 36, line 22—R. 37, line 2; R. 38, lines 5-9.,



Codefendants shirt except cigarette ashes, and that Codefendant was sinoking. R. 18, lines
5- 15 . 29, line 20—R. 30, line 7; R. 37, lines 3 10; R. 69, lines 2-8; R. 103, line 22—R. '
,104’ line 13; R. 126, lines 3-19; R.-138, line 24—R. 139, line 1; R. 142, line 1—R. 143, line
11. Additionally, Gibson did not indicate that anything fell off Codefendant’s shirt, nor did
he see any green plant material anywhere else in the car when the door was opened and
Codefendant exited the Vehrcle R. 29, line 20~—R 30, line 13; R. 143, lines 8-11. Vinesett
then acknowledged to Gibson that Codefendant “lit-up a cigarette shortly after the stop.” R

37, lines 8-10; R. 69, lines 4-8; R. ii, (State’s Ex. #1, DVD). - |
Dcspite Gibson’s observations, Vinesett decided to further investigate. R. 126, lines.
9-21.. Speciﬁcally, Vinesett instructed Gibson to ask Appellant for permission to _search the
) vehicle and for G1bson to run his drug- snifﬁng canine around the vehicle if’ Appellant dld
not consent. R. 18 lines 20 22; R. 69, lines 9- 15 R 138, line 12—R 139, line 4 Vinesett
- finally radioed to dlspatch to check Appellant s driver’s license; at thJS pornt approxrmately.
' eight minutes had transpired since Vinesett initiated the stop.” R. 27, lines 9-11; R. ii, -
" (State’s Ex. #1, DVD). | . | |
| Appellant refused to gi've‘ consent to the search of his v'ehicle. R.19, lines 14-20; R.
30, lines 17-19; R. 69 lines 11- 15 R. 147, lines 12-13. Gibson then proceeded to work his
drug snifﬁng canine, “Justice around the vehiclc beginning at, the front passenger srde of
 the car, then around the back of the vehicle and up to the front grill, and then back around to
~ the trunkarea, and up to the front passenger-side again. Moreover, Gibson actively pointed
to areas on the vehicle for “Justice” to smell, which speciﬁcally included the area around the
passenger door. In fact, “Justice” was actually stood-up with paws and head'directly in the
' open passenger window area. R. 19, lines 1-3; R. 30; line 23—R. 31, line 4; r. 37, lines 17-

6
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21; R. 69, lines 16-18; R. 105, lines 1-3; R. 127, line 1—R.128, line 8; R. 143, line 17—R.
144, line 16; R. ii, (State’s Ex. #1, DVD). |

| However, “Justi;:e” never alerted to the presence of drugs at any time. R. 19, lines
4-8; R. 31, lines 5-7; R. 37, lines 22-23; R. 70, lines 2-3; R. 104, lines 23-25; R. 128“, lines 9-
" 10; R; 140, line 2;‘R. 144, lines 11-14;AR. i, (State’s Ex. #1, DVD). Furthermore, Gibson -
“detected no odor of marijuana in the car or on either Appellant or Codefendant, and.saw no
marijuana or any drug paraphernalia either in the car or on Appellant or codefendant.” R.
30, lines 5-13; R. 142, lines 5-22; R. 144, lines 15-21; R. 146, line 19—R. 147, line 4.

| By the timé éibson rgtufned to Vinesett’s cruiser, -Vinesett had already ﬁnishéd
" . running Appellant’s drivefs license and information, which came back without any

outstanding warrants. R. 31, lines 7-16; R. 32, line 25—R. 33, line 5. By this time, over

twelve minutes had passed since Vinesett initiated the traffic stop. R. ii, (State’s Ex. #1, .

DVD). Yet, Vinésett still furfﬁer inquifed to dispatch whether Appellant had any spg:cial
South Caroliﬁa designatiof;s on his No_rth' Cafolina license ostensibly‘ regarding prior
convictions. R ii, (State’s Ex. #1,DVD).

Gi:bSOn informed Vinese& that “Justice” did not a]eft t6 the presence any drués. R.
| 140, iipes 3-9. Although Appellant’s driving information had come back clean, and de,sp’ite’
the fact that Vinesett already wroté out a warning ticket, and déspite the fact that further
inve;tigation—at Vinesett’s directioﬁ%by both an experienced drug interdiction officer and

“Justice,” a trained drug-sniffing police ddg, yielded negative results for the presence of

5 1t is also notable that Vinesett detected no order of marijuana either emanating from the
vehicle or when dealing with Appellant or Codefendant, and that he saw no marijuana
paraphernalia either in the car or on Appellant or Codefendant. R. 91, line 20—R. 92,
line 20. '
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drugs, Vinesett still refused to release Appellant and Codefendant. Instead, Vinesett
continued to run Codefendant’s identification through dispatch for warrants. R. 33; lines‘12-
25. Approximately fourteen minutes had passed by this time. R.ii, (,State’s Ex. #1; DVD).
After finally giving Codefendant’s information 'tor dispatch, Vineéett tbék the
flashlight from his cruiser, walked to the passengef door of Appéllant’s car,.and' shined his
light straight down the inside of the passénger door through the top window area. He then
claimed to see “a couple of pieces” of green plant material I;aﬂiclés on the ﬂdor between the
seat and the door “right on the door crack.” R. 19, line 21—R. 20, line 13; R. 23, lines 2-12; -
R. 31, line S%R. 32, line 18; R 33, lihg:s 3-25; R. 36, lines A'11-21.; R. 70; R. 108, line 4—R.
109, line 9; R. 128, line 17—R. 1301, line 25; R. ii, (State’s Ex. #1, DVD). Approximately |
fourteen minutes and forty-four seconds expiredv ffom the time" Vinesett initiafed_th_eb traffic
stop for speéding. R. ii, (State’s Ex. #1, DVD). |
Vinesett subsequently opened the door and foﬁnd ;.masoﬁ jar Mapped in a‘ ‘dani;‘)‘
shirt beneath the front passenéer seét.' "The Jar contained "bagged marijuana, és did} fﬁé"‘éoin
drawer on the driver’s side dash loca‘ééd’below the headligh‘; switch area. R. 20, line 14—R.
21, line 4; R. 73, lines 1-7; R. 75, line 14—R. 76, line 2; R. 87, line 14—R. 89, liﬁe 11; r.
112, lines 1-20; R. 132, lines 10-24. o
| 'Appellént’s case proceeded to trial.‘ A pre-trial suppression hearing was held where’
_Vinesett was the sole witness. R. 11,. lines 12-25. Appellant argued that the traffic stop was
“unlawfully extended; therefore, even if a warrant exception applied at the time Vinesett -
lookedA_do‘wn inside of the passenger door throtigh the window area with his flashlight and
séw a green f)lant' material on the door crack, it would stili be unlawful as fruit of the

poisonous tree. Counsel further asserted that even if the traffic stop was not unlawfully

8



extended, Vinesett’s search was not suppérted by probable cause. R. 40, lines 1—R. 45,
line 15.

The State responded by assefting Vinesett had probable cause to search the car once
he saw vs;hait he believed to be green particles on Codefendant’s shirt when he first walked

up to the vehicle, but “still wanted to verify what he saw was to confirm that what he saw

was marijuana. He a§ked the other officer . . . to confirm that.” R. 45 line 19—R. 46, line 5
(emphasis added). It further argued that Vinesett was allowed to extend tﬁe traffic stop “to
try to get consent or to, fo walk the drug dog, but . . . he could have searched the vehicle
when he first saw that, and the fact that he just wanted to conﬁnn what he saw, your Honor, -
he could extend the traffic sf[op.” ‘R. 46, line 7—R. 47, iine 4.

The trial court denied Aﬁpellant"s motion to suppress, aﬁd found that the »automdbiie

exception épplied. R. 51, 14-15. Specifically, the court reasoned as follows:

[The State] kind of hit on it at the end of everything else
when [it] said, that is, Officer Vinesett, would have a right,
once he saw the, what he considered to be marijuana on the
shirt of the passenger, Mr. Burris. They’re a lot of issues that . '
ran through my mind on this case including whether the dog
not hitting, Officer Gibson not confirming that there was,
whether or not that, in effect, rendered a reasonable suspicion
or probable cause, ineffective that is, to have a reasonable
suspicion, and then it’s not confirmed by two other sources,
does that mean your reasonable suspicion or probable cause
disappears.

I don’t think it does. So I'm gonﬁa deny the motion to
suppress that based solely on the automobile exception.

R. 49, line 14—R. 50, line 2. Thus, the triai court followed the State’s reasoning, and ruled
that Vinesett had prob(able cause to search based on the presence of what he believed was

marijuana on the shirt of Codefendant, and that such reasonable suspicion or probable cause



tlid not dissipate due tt) the intervening investigation by Gibson and the drug-sniffing dog
that failed to indicate the presence of drués. R. 49, line 14—R. 50, line 5. |
Vinesett was the first witnes; called by the State during trial, and he specifically
testified to finding marijuana in Appellant’s vehicle. R. 71; line 1—R. 73, line 7 R. 75, line
2—R. 84, line 22; R. 87, line 17—R 90, line 6. Cynthla Mitchum, of the York County
ASher,iff s Office drug analysis department, testified on behalf of the State as an expert in
chemical analysis and identification gf substances. Over Counsel’s objecti(‘)n_based‘ upon
her pretrial arguments regarding omissioné of all items found from search, the trial cotirt
| admittgd the marijuana into evidence.® R. 168, lihes 2-21; R, 174, lines 7-17.
Moreover, thtz State repeatedly referred to tlte presenct: of marijuana found in
Appélliant’SAcar during its élbéing ’argument. Ft)r exatnple, State maintaiﬁgd that it did r‘10‘t'
' thiﬁk “thefe’s gonna bé a real big ‘dispute about what was found in this car was tnarijuaﬁé.”’ ‘
- R. 183, lines 7-8. It cohtihtled to attack the defense by saying, “[t}he fact they found that the
marijuana in the car conﬁrrhs vsthat [Vinesett] saw. They are not gonna want you to focus
on that.” R. 185, lines 17-19; R. 186, lirtes 21-22' R. 187, lines-21—2‘2.
The jury found Appellant guilty of the lesser included offense of 51mp1e possess1on

of marijuana, and the trial court imposed the maximum sentence of one year.

This appeal follows.

S Counsel again renewed all of her prior motions both at the close of evidence, and after
the jury rendered its verdict, which were denied by the trial court. R. 178, lines 5-7; R.
230, lines 5-7.
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ARGUMENT
The trial court reversibly erred by failing to suppress evidence gleaned from the stop
and search of Appellant’s vehicle due to erroneously finding law enforcement had
probable cause to search under the automobile exception where the traffic stop for
speeding was wrongfully delayed by the arresting officer, and where any reasonable

. articulable suspicion regarding the presence of drugs was already investigated and
dispelled by a second officer and a drug dog.

The trial court reversibly erred by failing to suppress evidence of marijuana taken
from Appellant’s car. First, the sc'ope and duration of the inyestigationrequired for the
initial traffic stop for speeding concluded prior to the search for marijuana. See § A,
infra. Moreover, Vinesett possessed neither reasonable articulable suspicion ner prohable
cause to prolong the traffic. stop into a secend investigatory detention and search for .
'cirugs See § B, 1nfra Yet, even assuming argueﬁdo that poiice had a -reasonable :
articulable suspicion to initiate a second investigative detention for the presence of drugs,
the suspicions supporting such an . investigative dete'nt’ion were objectively and
conciusively dishelled by the subsequent investigations of an officer and a drug-snifﬁng
canine. See § C, mfra As a result, Appellant was prejudlced by the trial court’s failure"
to suppress the tamted evidence in h1s trial for possessmn of marijuana. See § D 1nfra

| “The Fourth Amendment to the Constitution of the United States grants citizens the

right to be secure against unréasonable search and seizure.” State v. Tindall, 388 S.C. 518, °

521, 698 S.E.2d 203, 205 (2010) (citing U.S. Const. amend. ‘IV). Also, the Fourth-
Amendrnent is applicable to the States through the Due Precess Clause of the Fourteenth ‘
Amendment. Mapp v. Ohio, 367 U.S. 643, 6535, 81 S.Ct. 1684, 1691 (1961). Further, it is

well settled that “[t]lemporary detention of individuals during the st(')p cif an autonlobile by "

the police, even if only for a brief period and limited purpose, constitutes a seizure of

11



persons within the meaning of the Fourth Amendment.” State v. Pichardo, 367 S.C. 84, 623

S.E2d 840, 847 (Ct. App. 2005) (citing Whren v. United States, 517 U.S. 806, 116 S.Ct.

1769, (1996)); see also Delaware v. Prouse, 440 U.S. 648, 653, 99 S.Ct. 1391, 1396 (1979)

(“[S]topplng an automobile and detaining its occupants constitutes a ‘seizure’ within the

‘ meamng of [the Fourth and Fourteenth] Amendments, even though the purpose of the stop .

is limited and the resultlng detention qulte brlef.”).
‘Trafﬁc stops are reviewed under the standard set forth in Terr'y v. Ohio, 392 U.S.

1, 88 S. Ct 1868 (1968), because a trafﬁc stop is more analogous to an 1nvest1gat1ve

‘ detentlon‘ than a custodlal arrest. See Umted States v. Digiovanni, 650 F 3d 498, 8506

(4th Cir. 2011). Consequently, Terry -outlines a two-prong test for analyzing the

constltutlonahty ofa trafﬁc stop (1) Whether the police officer’s action was Just1ﬁed at

‘the 1ncept10n of the trafﬁc stop, and (2) whether the police officer’s subsequent actions

were reasonably related'ln scope and duration to the.circumstances that Justrﬁed the stop.-

Id.

- Under the “scope and duration” prong, “detention must be strictly tied to and

justified by the circumstances which rendered its initiation proper.” State v. Rodriquez,

‘323 S.C. 484 493, 476 S. E 2d 161, 166 (Ct App 1996) (citing Florlda V. Rover 460 :

U.S. 491, 103 S.Ct. 1319 (1983)); see also Sikes v. State, 323 S.C. 28, 30, 448 SE2d

560, 562 (1994) (“The scope and duration of seizure must be strictly tied to and justified

by the circumstances which rendered its initiation proper.”). “It-is the State’s burden to

demonstrate that the seizure it seeks to justify on the basis of a reasonable suspicion was

sufficiently limited in scope and duration to satisfy the conditions of an investigative

)

seizure.” Royer, 460 U.S. at 500, 103 S.C. at 1326; see also State v. Woodruff, 344 S.C.
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537,551, 544 S.E.2d 290, 297-98 (Ct. App. 2001).
As to Athe scdpe component, “the investigative methods employed should be the
least intrusive means reasonably available to verify or dispel the officer’s suspicion in a '

short period of time.” Royer, 460 U.S. at 500, 103 .S.C. at 1325-26 (citing United States

v. Brignoni-Ponce, 422 U.S. 873, 881-81, 95 S.Ct. 2574, 2580-81 (1975)); See also
Digiovanni, 650 F.3d at 507. Moreover, with regard to the duration component,'a traftic

stop “cah become unlawful if it is prolonged beyond the time reasonably required to

complete that mission.” Illinois v. Caballes, 543 U.S. 405, 407, 125 S.Ct. 834, 837
(2005)..  Thus, "‘we ‘evaluate ‘whether the police -diliigently pursuéd a means of

investigation that was likely to confirm or dispelA their suspicions quickly, during which

time it was necessary to detain the defendant.”” Digiovanni, 650 F.3d at 507 (quoting

United States v. Sharpe, 470 U.S. 675, 686, 105 S.Ct. 1568 (1985)).



A. The scope and duration of the investigation required for the initial traffic
stop. for speeding concluded prior to the search for marijuana.

The scope anci duration required for Vinesett to cdmplete the purpose of the
trafﬁc stop fof speeding was complete prior to Vinesett’s contir;ued deténtion of
Appellant and investigation for drugs. “In carrying out a routine traffic stop, avlaw
enforcement officer may request a .driver’s license and Vehiéle regist_rgtibn, run a
computer check, and issue a citation.”v'M, 388 SC at 521, 698 SE2d at 205 (citing -

United States v. Sullivan, 138 F.3d 126, 131 (4th Cir. 1998); see alsq Pichardo, 367, S.C.

~at .98, 623 S.E.2d at 847. Addiﬁonally, “[aJny further detention for questioning is beyond
the scope of the stop and therefore illegal':unless t‘hev ofﬁcer'haé reasonable suspici‘on of a- .
éerfous crime.” Ld.— |

In the present case,: the purpose of the trafﬁc stop for speeding‘Was complete once |
Vinesett indicated he was g”oing to cite Appellant y;/ith a warning; any further detention
baséd on speeding Was beyond the sbé'ope and duration of the stop, and thus afriounted 'to‘
an unlawful dete}ltibﬁ. Appellant was stopped ostensibly for driViI;g 66 mph tt; 67 friph
in a 60 mph zone. | o | |

Within approximatély three minutes, Vinesett réqueSted and received- Appellant’s
| driver’s licenée and Vehicle'fental agreement in lieu of vehicle registration. Mdreo'vér,"
within the same three minutes, Vinesett. already determined to writé a warni'ng‘ ticket' for
the; sﬁeeding trafﬁc stop, and in fact showed it to Appéllant as wéll. R. 26, liné'4—R'. 27? o
~ line 4; R. 102,“1iAnes 5-11; R. ii, (State’s Ex. #1», DVD). At this poipt, any inveétigation into .
the purpose of the traffic stop had ended, and any further detention based on speeding

would amount to a second detention as it was beyond the scope and duration necessary
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for the purpose of the original stop. See, e.g., State v. Rivers, 384 S.C. 356, 362, 682

- S.E.2d 307, 310 (Ct. App. 2009); see also, United States v. Rusher, 966 F.2d 868, 876

(1992) (“When the driver has produced a valid license and proof that he is entitled to
operate the car, he must be allo(wed to proceed on his way, without being subject to
further delay by police for additional questioning.”).

Furthermore, even if Vinesett would still be permitted to prolong the traffic stop
" to check Appellant’s license for any outstanding warrants as part of the scope, despite
already writing a warning ticket and showing it to Appellant, that too was completed
before Vinesett continued to detain Abpeilant and search his vehicle. R. 31, lines 7-16; R.
32, line 25—R. 33, line 5; R. ii, (State’s Ex. #1, DVI_/)). , Speciﬁca}lly, over twelve minutes .
into the stop, dispatch informed Vinesett that Appellant’s license was clear. R, ii, (Ste;te’s
}éx. -#1, DVD).. Yet, Vinesett still delayed the stop even more by making fur‘;her inquiries té
dispatch regqrding South Carolina d¢signations on Ai)pellant’s North Carolina_ license
ostensibly regarding restrictions due"' to prior cqnvictioné. R, ii, (State’s Ex. #1, DVD).
“However, i.nvmost circumstances, ‘a prior criminal record is not, standing alone, sufficient

to create reasonable suspicion.”” United States v. Powell, 666 F.3d 180, 188 (4th Cir. 2011)

(quoting Unitéd States v. Foster, 634‘ F.3d 2'43', 246-47 (4th Cir. 2011_). Additionally,
Vinsesett’s gxtension of the traffic stop to ch'ecklthe passengern’s identification after ;[he
driver’s paperwork already qarhe back clean further vexceeded the scope of the traffic stop
for speeding by Appellant, énd amounted to an unlawful second detention, as it would have

had nothing to do with the purpose of the original traffic stop of speeding. See. e.g., Sikes,

323 S.C. at 31, 448, S.E.2d at 562-63; see also Pichardo, 367 S.C. at 98, 623 S.E.2d at 848

(“Once the purpose of that stop has been fulfilled, the continued detention of the caf and

&
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the occupants amounts to a second detention.”) (emphasis added). Accordingly, the
scope -and duration necessary to the traffic stop for speeding was satisfied prior to
Vinesett’s continued detention and investigation for drugs, and any detention thereafter

was unlawful “unless the officer has reasonable suspicion of a serious crime.” Tindall,

388 S.C. at 521, 698 S.E.2d at 205.
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B. Police did not possess either reasonable articulable suspicion or prbbable
cause to prolong the traffic stop into a second investigatory detention and
search for drugs.

“The question therefore becomes whether the officer reasonably suspectéd a
serious crime at the point at which he chose not to conclude the traffic stop, despite his
stated intention to issue a warning ticket/. ...” Tindalil, 388 S.C. gt 523, 698 S.E.2d at
206. “The terfn ‘reasonable suspicion’ requires a particularized and objective basis that

* would lead one to suspect another of criminal activity.” Pichardo, 367 S.C. at 104, 623.

S.E.2d at 851 (citing United State v. Cortez, 449 U.S. 411, 101 S.Ct. 690 (1981).
Specifically, “[t]he articulated innocent factors collectively must serve to eliminate a

substantial portion of* innocent travelers before the requirement of reasonable suspicion

will be satisfied.” Digiovanni, 650 F.3d at 511 (citing United States v. I;“oreman; 369
F.3d 776, 781 (4th Cir. 2604)). | |

Because the reasonable suspicion standard is an objective one, the facts within the
' knowledgé of Vinesett must be examined to determine the presence or nonexistence of
reasonable suspicion. Id. Vineéett claimed to see the following in support.of his e\;entual
éearch of Appéllant’s car: (1) that Codefendant leaned slightly forwardl before-the stop;
2 tﬁat Codefendant’s hand was shaking when Vinesett approached the window the
‘'second time and took his identification; (3) that lthe stories of Appellant and Codefendant
allegedly did not match; and (4) that when he initially received !’Appellant?s license a;1d
rentél égreement, he purportedly saw four to five green particles on Codefendant’s shirt.
- Qur courts have “expressed ‘concern about the' inclination of the Government toward

.using whatever facts are present, no matter how innocent, as indicia of suspicious
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activity.”” Digiovanni 650 F.3d at 512 (quoting Foster, 634 F.3d at 248)). The same can

be said about many of the facts utilized by V1nesett

Frrst not only is it normal, innocent behavror for a person to move in therr seat
vlzhile riding in a vehicle, but it is also norrnal, innocent, and entirely expected behavior
for occupants to lean forward at some point when being pulled over, as ,tlrey will

inevitably have to retrieve the necessary documents from wallets, purses? or glove

compartments in the Vehicle to hand to the officer who stopped the car. See, e.g., Rivera,

384 S.C. at 362-63, 682 S.E.2d at 210-11; see also Foster, 634 F.3d at 247 (“[T]here are
an infinite number of reasonable explanations, -unrelated to any crimlnal behav_ieré to
~ -explaln why a passenger would not immecliately.be visible in-‘a car. .. We therefore are

- extremely wary of accepting the Governrnent’s argument that an offrcer may ~acquirea
reasonable susp1cron of criminal wrongdomg srmply because a person becomes.
observable”) | Vinesett’s characterlzatron of this normal 1nn0cent and expected behavror '
s‘imply amounts to the State using whatever facts are present as indicia of susprcrc')ns_.-;
activ'it);. | | |

Second', the steries of Appellant and chlefendant were not so rnisaligned as to A‘
raise any susplcion.r Indeed,y they both indicate'd'they were leaving from the same town of

Rock I-lill, and both indi‘eated they ate at the: sarne re'staurant, the Shrimp Boat, prior to

'lea_ving; Third, although Vinesett could rely. in some clegree nn Codefendant’s trembling

| 1hands, the video reveale that he appeared quite calm When he was remotzed from the car

and taken to the ,ba'ck- of Vinesett’s cruisér. R. ii, (State’s Ex. #1, DVD). See id. vAgain,‘ as
| with Codefendant’s leaning;forward nqovement inside Appellant’s car, Vinesett’s

characterization of similar stories as inconsistent, and temporary nervousness by a person
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detfiined by law enforcement amounts to the State using whatever facts were present as
indicia of suspicious activity. |

Fourth,' Vinesett’s purported obsgwation of fouf to five small green particles on
Codefendant’s shirt does not amount to either probable cause or reasonable suspicion. The
preserice of colored particles. on a person’s shirt could be easily, and innocently explained as
cigarette tobacco or ash—as Gibson stated he saw; further, Vinesett himself confirmed that
Codefendant lit a cigarétte at the beginﬂing of thé stbp. R. 18, 1ines’ 5-15; R. 29, line 20—R.
30, line 7; R. 37, lines 3-10; R. 69, linesl 2-8; R. 105, line 22—R. ‘104, line 13; R. 126, l‘inesv
3-19; R. 138, line 24—R. 139, line 1; R. 142, line 1-—R. 143, line 11. Moreovér, Vinésett‘
hﬁnself also admitted at the suppression ‘he.aring‘ that he could not concluslively séy that the .
- green particles he claimed to have seen oh Codefeﬁdant’s shirt when'he first Wali;e::d ﬁp 'v;/as '
mai‘ijuana at that point. R 36, l‘irlle 22—R.'37, line 2; R. 38, lines 5-9.

Likewise, Vinesett did not Hévg_ probable cause to search the’ Véhiclé undér the

automobile exception to the warrant requirement. The automobile exceptjbn applies if

and only if the officer has probable cause to believe that contraband or evidence of a .

crime will be found in a particular place. See, e.g., United States v. Ross, 456 U.S.. 798,

825, 102 S.Ct. 2157, 2173 (1982) (“We hold that the scope of t}:l'e_lwarrantless search
authoriied by that exception is no broader and no narrower than a magistrate could -
legitimately authorize by warrant. If probable éause justifies the search of a lawfully

stopped vehicle, it justifies the search of every part of the vehicle . . . .”); see also State v.

Brown, 389 S.C. 473, 482, 698 S.E.2d 811, 816 (Ct. App. 2010) (citing Ornelas v. United

States, 517 U.S. 690, 695-96, 116 S.Ct. 1657 (1996)).
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The United States Supreme Court -has framed the probable cause standard as

follows:

The quantum of information which constitutes probable
cause—evidence which would “warrant a man of
reasonable caution to believe” that a felony has been
committed—must be measured by the facts of the particular -
case. The history of the use, and not infrequent abuse, of
the power to. arrest cautions that a relaxation of the-
* fundamental requirements of probable cause would “leave
law-abiding citizens at the mercy of the officers’ whim or
caprice.” '

Wong Sun v. United States, 371 U.S. 471, 479, 83.S.Ct. 407, 413 (1963) (quoting

Carroll v. United States, 267 U.S. 132, 162, 45 S.Ct.‘ 280, 288 (1925), and Brinegar V.

United_States, 338 U.S. 160, '-176, 69'S.Ct;‘ 1302, 1311 (1949)) (internal citations
omitted). Moreover the probable cause standard for permittmg warrantless searches is

~ higher and more demandmg than the reasonable suspicion standard See e.g., Florida V.

JL., 529 U.S. 266, 272,120 S.Ct. 1375, 1379 (2000) Thus, in. order for Vinesett to
conduct a warrantless search under the automobile exception the State must show that
Vinesett knew of facts and c1rcumstances sufficient to warrant a reasonably cautious. -
person to believe that a felony had been committed. ‘ |
However, the mere presence of four to five particles on a person’s shirt fails to |
meet this standard, especially where, as here, the investigating officer admitted he could.
not conclusively say the green particles he thought he saw were indeed marijuana. | R. 36,
line 22—R. 37, line 2; R. 38 hnes 5-9 Additionally, Vinesett’s uncertainty regarding what

he saw highhghts the lack of probable cause in this case, as it shows he did not have cause to

believe what he saw truly was contraband, or that felonious activity was afoot. This
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" uncertainty was made evident by Vinesett’s actions: Vinesett specifically sought the
assistance of Gibson, an experienced officer with “special training regarding illegal
substances such as marijuana,” and “Justice,” a canine specially trained to detect the

presence of marijuana, in order to “get his opinion to see if he can see it. To get the dog just

basically to verify what [he] had [seen].” R. 38, line 17—R. 39, line 1; R. 137, line 19—R.
138, line 6; R. 139, lines 2-21. As the video reveals, Vinesett speeiﬁcally tells Gibson he

“‘could have sworn [he] saw little | green particles on ,[Codefendant’s] shirt,” and asked

Gibson to speak with Codefendant and “see if he could see anything.” R. i, (State’s Ex. #1,
DVD) (emphasis added). As noted above, such uncertainty ef what he’saw, coupled with
the stated need for another, more experienced narcotics officer and trained drug-sniffing dog
to attemptv to Verify his hunch’ of. suspicion belies the reasonable articulable suspicion
standard; therefore, -a fortiori, it cannot possibly senve to satisfy the higher standard of
!: probable cause. ‘m, J.L., 529 U.S. at 272, 120 S.Ct. at 1379.

It-is also notable that neither Vinesett nor Gibson detected the odor of marijuana
either. emanating from the vehicle or iiyhen.dealing with Appellant or Codefendant, and
that they saw no marijnana paraphernalia either in ihe car or‘ on Appellant or
Codefendant. R. 30, lines 5-13; R. 91, line 2OfR- 92, line 20; R. 142, lines 5-22; R. 144,
lines 15-21; R. 146, line 19—R. 147, line 4. .Therefore, when the whole picture is ‘
‘ considered, it is clear that the State failed to meet its burden of articulating facts sufficient
. to support reasonable suspicion—let alone probable cause—as the facts relied upon byl
Vinesett, “without imore, simply do not eliminate a substantial portion of innocent :

: travelefs,” Digiovanni, 650 F.3d at 513, and do not warrant a man of reasonable caution
o believe that a felony has been committed. Wong Sun, 371 U.S. at 479, 83 S.Ct. at 413.
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Accordingly, the ttial court’s ruling to the contrary was clearly erroneous.” See. e.g..
Brown, 389 S.C. at.483, 698 S.E.2d at 816; Pichardo, 367 S.C. at 104, 623 S.E.2d at 852

(citing United States v. Sokolow, 490 U.S. 1, 109 S.Ct. 1581 (1989)).

" 7 “The Appellate Court may only reverse where there is clear error.” Pichardo, 367 S.C.
at 95, 623 S.E.2d at 846 (citing State v. Brockman, 339 S.C. 57, 528 S.E.2d 661 (2000).
“[T]he appellate court must ask whether, on the entire evidence, it is left with the definite
and firm conviction that a mistake has been committed.” Id..367 S.C. at 96, 623 S.E.2d
at 846 (citing Easley v. Cromartie, 532 U.S. 234, 121 S.Ct. 1452 (2001)).

' 22




C. Even assuming arguendo that police had reasonable articulable suspicion to
initiate a second investigative detention for the presence of drugs, the
suspicions supporting such an investigative detention were objectively and
conclusively dispelled by the subsequent mvestlgatlons of an officer and a
drug-sniffing canine.

Finally, even assuming arguendo that Vinesett’s purported observation of four to
five small green particles on Codefendant’s shirt when he first approached Appellant’s |
vehicle in and of itself amounted to reasonable suspicion, such suspicions were dispelled
when the matter was repeatedly investigated using the least intrusive means and yielded
negative results.- |

As prev1ously 1ndrcated any further 1nvest1gat10n bg&nd the scope of the traffic
stop is illegal unless the officer has reasonable suspicion of a serious crime. deall 388
S. C at 521, 698 S.E.2d at 205. “The predicate permrttmg seizures on suspicion short of
probable cause is that law enforcement interests warrant a limited intrusion on the
personal security of the suspect.” M,’ 460 U.S. at 500, 103 S.Ct. at 1325. Thus, even
where an officer has reasonable articulable suspicion, the State must dernonstrate that'tlre »
seizure “was sufficiently limited. in soope, and duration to satisfy the conditions of an
investigative seizure.” Id. 460 U.S. at 500, 103 S.Ct. at 1326. Asa result, it is clear that
an 1nvest1gat1ve detentron must be temporary and last no longer than' is necessary to
effectuate the purpose of the stop. S1mllarly, the investigative methods employed should
be the least 1ntrus1ve means reasonably avarlable to verify or drspel the ofﬁcer s

IS

suspicion in a short period of time. Id. 460 U.S. at 500, 103 S.Ct. at 1325-26.

In the case at bar, even assuming Vinesett had reasonable articulable suspicion to
support an investigatory detention for marijuana, his actions up to and including use of a

drug-sniffing dog should have objectively and conclusively dispelled his suspicions.
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Vinesett harbored a hunch or suspicion that he saw four to five green particles on
- Codefendant’s shirt, and that it might be marijuana; however, Vinesett readily admitted

that he called Gibson in order to “basically get his opinion to see if he can see it. To get the

dog just basically to verify what I had saw [sic].” R. 38, line 24—R. 39, line 1 (emphasis

added). At Vinesett’s request to investigaté; Gibson walked-up to thé passenger window
ap‘d spoke with Codefendant; he noticed cigarette ash, but not green particles.

' Des‘pite the results of | Gibson’s first brief and nonintrusive investigétion, Vinesett
again instructed Gibson to investigate even further. This time, Gibson used his drug-
. sniffing caﬁiﬁe, “J ustice,” to detect. the presence of controlled substances; yet, even after two

passes'arpt{nd thé. vehicle and 'placiné ‘the nose of “Justice” in the opened " car win_dow, -
“‘Justice” n"ever. alérted to thé présén_ce of drugs at aﬁy time. R. 19, lines 1-8; R;.30, line
23—R 31, line 7; R. 37, lines 17-23; R. 69? lines 16—18; R. 70, lines 2-3; R. 104, line 23—.
R. 105, line 3; R. 128, linés 8-10;. R.. 140‘ line.2;‘ R. 143, line 17—R. 144, line 14; R. ii,
'.(State’s Ex. #1, DVD). Furthermore, Gibson detected no odor of marijuana in the car or on
either.Appellant or Codefendant, and saw no marijuana or any’c-lrug.g paraphernalia either in
the car or on either Appellant or codefendant. R 30, lines 5-13; R. 142, lines 5-22; R. 144,

| lines 15-21; R. 146, line 1_9—R.' Al47, line 4.
Under these circumstances, ‘-.Gibson’s actions would constitute investigation
‘regarding the presence of marijuéna to dispel the officer’s suspicions. Additionally, bécause

" Gibson was acting at the direct instruction of Vinesett, Vinesett’s knowledge and

mformatlon was 1mputed to Gibson. See, e.g., Unlted States v. Massenburg, 654 F.3d 480,
492-93 (4th Cir. 2011) (explaining the “collectwe-knowledge doctrine”). Yet even with the
information expressly stated to Gibson by Vinesett, and imputed to GleOH from Vinesett,

<
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Gibson was unable to detect the presence of any drugs on Appellant, or on Codefendant, or
in Appellant’s car.

| Moreover, Gibson was clearly -unable to detect the presence of druigs through the
use of the trained drug-sniffing canine “Justice.” As acknowledged by the United States

Supreme Court, “[t]he courts are not strangers to the use -of trained dogs to detect the

presence of ‘controlled substances . . .. A negative result vvould have freed [the defendant]
in short order; a positive result would have resulted in his jostiﬁable arrest on probable
cause.” Royer, 460 U.S. at 506, 103 S.Ct. at 1329 (emphasis added). Thus, once
»I“Justice” did not detect the presence of drugs, the investigation for them should ilave, |
encied and Appellant freed. | |

However, rather than reasonably"‘dispelling Vinesett’s suspicions, he‘disregarded
the negative result‘ of Gibson’s investigation, disregarded the negative resuit of “Justice?”
) . and instead continued to keep Appellant and Codefendant detainéd- on the basis of (1)
speeding, and 2) searching. for drugs.i First, as discussed above, the purpose of the trafﬁc
stop for speeding had already concluded when Vinesett told Appellant he was gorng to
issue a warning ticket; further, even if he would still have been permrtted to detaln
Appellant even longer to run his license and rental agreement, that too concluded. at a
, p'oint prior to Vinesett’s continued ‘seizure of Appellant after Gibson’s investigations.
. See '§-A, supra. Second, assuming Vinesett posseSSed reasonable articulable suspicion to
investigate for marijuana, the suspicions underlying the purpos‘e of that investigatory’
detention were 'dispelled by Gibson’s investigations.

Third, even operating under the assnmption that Vinesett was initially justified in

prolonging the stop to conduct an investigatory detention for marijuana, the trial court’s
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ruling that reasonable suspicion or probable cause do not disappear when the suspicions
failed to be confirmed by two independent sources ié in direct contradiction to standing
law: R. 49, line 14—R. 50, line 2. As the Royer Court made clear, an investigative
detention must be temporéry and last no longér than is necessary to effectuate the purpose
of the stop, and the‘ investigative methods employed should be the least intrusive means

. reasonably ‘available to verify or dispel the officer’s suspicion in a short period of time.

Id. 460 U.S. at 500, 103 S.Ct. at 1325-26 (emphasis' added). Thus, the trial couft also -
~ abused its discretion by basing its ruling in whole or part on an error of law. S'ee, é.g.,
R-ive'ra, 384 ‘S.C. at 360, 356 S.E.2d at 309 (“An abuse (_)f discretion occurs when the

conclusions of the trial court either lack evidentiary support or are controlled by an error

of 1;§w.”) (citing State v. McDonald, 343 5.C. 319,325, 540 S.E.2d 464, 467 (290'6).
Therefore, the Continuea detention of Appélléﬁt aftér Gibson’s investigation and .
_ Jusﬁce’s indication ‘ovf a négatjve presence for drugé constituted an unlawful seiz‘ure
beyond the scope of either the traffic stop for speediﬁg, or f[he investigatory 'dete‘ntion for
suspicion of rharijugnaf Acc‘brdingly, the evidence of marijuana subsequently obtained
by Vinesett should 'h'ave been suppressed a;$' tainted fruit of ‘the poisqnoué trée.t S@g'”
 Royer, 460 U.S. at 507-08, 103 U.S. at 1329; Wong Sun, 371 U.S. at 484-88,83 S.CE at "
415-17; Sikes, 323'S.C'. at 32‘, 448 S.E.2d at 563.;l Woodruff, 344 SC at 549, 544 S.E.2d

" at 297 (“The courts of this state have recognized the principle that law enforcement

8 Appéllant again notes that if there was no reasonable articulable suspicion to warrant -
further investigative detention after Gibson and “Justice” conducted their investigation
for the presence of marijuana at Vinesett’s direction, then a fortiori no basis existed to
support probable cause to search Appellant’s vehicle under the automobile exception.
JL.,529 U.S. at 272, 120 S.Ct. at 1379.
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officers are not granted, under the purview of Terry, a general warrant to rummage and
seize at will; and that -any evidence stemming from that unlawful detention must be

excluded as ‘fruit of the poisonous tree.””).
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D. Appellant was prejudiced by the trial court’s failure to suppress the tainted
evidence. :

‘ ‘Finally, Appellant was prejudiced by the trial court’s failure to suppress evidence

of drugs. See, e.g., Chambers v. Maroney, 399 U.S. 42,53, 90 S.Ct. 1975, 1982 (1970)

In the present case, the State expressly rehed on the marijuana d1scovered in Appellant ]
car in order to gain the drug possession conviction. For example, .Vinesett was the first
witness called by the State, and he specifically testified to ﬁﬁding marijuana in Appellant’s
vehicle. R. 71, line 1—R. 73, line 7; R. 75, line'2—R. 84, line 22; R. 87, line 17—R: .'90},
line 6. Cynthia Mitchum, of ‘the York County Sheriff’s Office drug analysis department,
also testified on behalf of the St:ate as an expert in chemical ana;lysis and identiﬁcation of
g substénces. Through her, the actual marijuapa was introduced into evidence. R. 168, lines
2-21; R. 174, linevs 7-17.

| "Moreover_', th¢ State -répéafedly /réferre'd to the presence of mafijuana found in
Appellant’s car during its closing argument.l -FQI‘ exampl@, State maintained that it did ﬁot
think “there’s ;gonna be a'real big dispute about what was ..found in thié car Was‘mérijuéné.”
R. 183, lines 7-8. Tt continued to attack the défense by saying, ‘;[t]he fact they found that the..
mérijuana in the car confirms wha‘; [Vinesett] saw. They are noF gonna want you fo focusvon
that.” R. 185, lines 17—719; R. 186, linés 2i-22; R. 187, lines 21-22. In short, the State’s case
‘ waé undeniably built around the presence of marijuana in Appellant’s car; had the trial court
propérly suppr'essed such evide'ncg and testimony regafdihg the marijuana, the Stéﬁe’é case’

against Appellant fof drug possession would have collapsed. Accordingly, Appellant was

prejudiced as the constitutional error was not harmless beyond a reasonable doubt.
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CONCLUSION I

For the foregoing reasons, Appellant Troy Baxter respectfully requests re\}ersal of

his conviction, and remand for a new trial.

Respectfully submitted,

Appellate Defender
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_ This 18th day of April, 2013

29



CERTIFICATE OF COUNSEL

‘ The undersigned certifies that to the best of my ability this Final .Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme. Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Apgellate Court Filings.”

April 18,2013

4 Bréen Rlchard Stevens
Appellate Defender

South Carolina Comm1ss1on on Indigent Defense
Division of Appellate Defense

. POBox 11589 . 5
Columbia, SC 29211-1589
(803) 734-1343



STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appealv from York County -

John-C. Hayes, III, Circuit Court Judge

THE STATE, '
o - RESPONDENT, -

V.. |
TROY TERRELL BAXTER,

APPELLANT

~ CERTIFICATE OF SERVICE

The underSigned attorney hereby certifies that a true copy of the Final Brief of Appellant in -
the above referenced case has been served upon Mark R. Farthing, Esquire, -at R‘embe.:rt:Denn'isv

Building,. 1000 Assembly Street, dem 519, Columbia, SC 29201, this 18th day of April, 2013.

‘Breen Richard Stevens
Appellate Defender

' ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me »

is18th day of Apl, 2013.
\ aCf{\‘ W (L.S)

Notary Public for South-€arolina
My Commission Expires: July 24, 2022.




