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AUG 13 2012
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SC ADMIN. LAW COURT
Moshtaba Vedad, Docket No. 11-ALJ-30-0210-AP
Appellant,
v, ORDER

South Carolina Department of Transportation,

Respondent.

M N N N N N N N N’ S

APPEARANCES:  Allan R. Holmes, Esquite, for Appellant
’ Natalie J. Moore, Esquire, for Respondent

The above-captioned matter is before the South Carolina Admimstrative Law Court
(ALC or Court) pursuant to S.C. Code Amn. § 1-23-600(D) (Supp. 2011) for an administrative
' appeal On April 19, 2011, Moshtaba Vedad (Appellant) filed a notice of appeal regarding a
decision by the State Employee Grievance Comm1ttee (Commxttee) upholding the Respondent
South Carolina Department of Transportation’s (Department) decision to terminate him from his
employment. Based upon the record and the parties’ l)riefs, and upon -appl_icable law,
Respondent’s decision in this matter is affirmed. ' ' '

| BACKGROUND

~ Appellant was employed with the Department as an Engineer. Appellant was suspended

pending an 1nvest1gatlon by the Department effective May 7, 2010. Upon the conclusion of the
mvesttganon the Department terminated Appellant effective June 2, 2010, for violating the
Department s Disciplinary Action Policy.  Specifically, Appellant was terminated for
“Destruction, Alteration or Falsification of Records” and “Unauthorized Use of State Equipment
or Property for Personal Gain.” Appellant filed an initial grievance with the Department on June
1, 2010, conceming his suspension. Appellant subsequently filed a g,nevance w:th ‘the
Department on June 9, 2010, regarding his termination. On August 31, 2010, the Department
issued its final agency decision and sustained the decision to terminate Appellant based upon
violation of the Department’s Disciplinaxy Action Policy.

Thereafter, Appellant sought review of the Department’s final age\ncy‘pdecision with the
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State Human Resources Director. Pursuant to the provisions of S.C. Code Ann. § 8-17-330, the
matter was forwarded to the Committee for a hearing. On March 1, 2011, the Department and
Appellant participated in a hearing before the Committee. Based upon the documentation and
testimony presented at the hearing, the Committee issued a decision on March 21, 2011,
upholding the Department’s decision to terminate Appellant. On April 19, 2011, Appellant
timely filed his Notice of Appeal with this Court. | ' |
| ISSUE

Did the. grievance procedure employed by the Department and the Committee violate
Appellant’s right to due process? '
STANDARD OF REVIEW
Title 8, Article 5, entitled “State Employee Grievance Procedure” (the ““Act”), contains

definitional provisions and procedures for covered employees which are intended to assist them
in resolving appea]s of aelverse employment actions. See generally S.C. Code Ann §§ 8-17-320
_ and 8-17-370. Covered employees must first seek resolution of the matter through agency
grievance' procedures, established by each agency, subjeet to approval by the South Carolina
Bttdget' end Controj Board, Office of Hutnan Resources. If an employee receives e final ad've'rse
decision from an agency, the employee ‘may abpeal that decision to the Director by» filing a
wntten appeal within ten (10) calendar days from recelpt of the adverse decision or within fi fty-
ﬁve (55) calendar days after the employee | files the grlevance with the agency. S.C. Code Ann. §
8-17-330. The Director forwards all appeals which meet jurisdictional requirements to either the
Committee or to medlatlon/arbltratlon dependmg upon the subject matter of the appeal

.Appeals forwarded by the Director to. the Committee are those which relate to the
following adverse emptoyment actions: terminations, salary decreases bésed on performance,
derrtotions, suspension for mo,.r'e'than'ten days, and reductions in force when the Director
detémﬁnes that there is a material issue of fact regarding inconsistent or 'irnproper'applicatiOn of
the agency’s teduction in force plan or policy. S.C. Code Ann. § 8-17-340 (emphasis added).
The Committee chairman pre.sides over any snbsequent hearing, during which the employee and
the agency are permitted to have a representative, inch_lding legal counsel. Within twenty
calendar days of the conclusien of the hearing, the Committee must tender its dectsion. Either
party.may request reconsideration of the Committee’s final decision wilthin thirty days of its

receipt. S.C. Code Ann. § 8-17-340. Thereafter, an adverse final agency decision may be
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appealed to the ALC pursuant to its appellate jurisdiction. S.C, Code Ann. § 1-23-600(D).

. The ALC’s appellate review of final decisions in state employee grievance proceedings i is
governed by the standards provided in S C. Code Ann. § 1-23-380 (Supp. 201 1). This statute
provides that the ALC « may not substitute its judgment for the judgment of the [Respondent] as
to. the weight of the evidence on questions of fact.” S.C. Code Ann. § 1-23-380(5). However,
pursuant to Section 1-23-380(5), this Court;

may reverse or modxfy the decision if substantial rights of the appellant have been
prejudiced because the administrative: ﬁndmgs Jnferences conclusions or

decmons are:

(a)  inviolation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the [Board];

(¢)  made upon unlawful procedure;

(d) *  affected by other error of law;

(¢)  clearly erroneous in view of the reliable, proba‘uve and substantlal

evidence on the whole record; or
(f) arbitrary or capncmus or charactenzed by abuse of dlscretlon or clearly

unwarranted exercise of discretion.

Id.; see also Lark v. Bi- Lo, Inc., 276 S.C. 130 276 SE. 2d 304 (1981) (statmg “‘[s]ubstantlal‘ :

evidence’ is not a mere scintilla of ewdence nor the evidence viewed blmdly from one side of the

case, but is ev1dence which, con51der1ng the Record as a whole, would allow reasonable mlnds to
reach the concluswn that the administrative agency reached or must ‘have reached i in order to
JUStlf)’ its action.” Id. at 135 276 S.E.2d at 306: Accordmgly, “[t]he ‘possibility of drawing two
inconsistent conclusmns frorn the evidence: does not prevent an adrmmstratlve agency s finding

from being supported by substannal evidence.”” Grant v S. C Coastal Councxl 319 s.C. 348,

461 S.E.2d 388 (1995) (citing Palmetto Alliance, Inc. v. S C. Pub, Serv. Comm 282 S.C. 430,
432,319 S.E.2d 695, 696 (1984)). ) '

An abuse of discretion occurs when an administfative agency’s ruling is based upon an
error of law, such as applxcanon of the wrong legal prmmple or, when based upon factual
_ conclusions, the rulmg is without evxdennary support or, when the trial court is vested with
discretion, but the ruling reveals no discretion was exercised; or, when the rulmg does not fall
within the range of permissibledecisions applicable in a pafticular case, such that it may be
deemed arlbitrary and capricious. State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653, 656 (2006)
(application of standard to circuit court) (ciung Fontaine v, Peitz, 291 S.C. 536, 539», 354 S.E.2d

565, 566 (1987); see also Converse Power Corp, 350:S.C. 39, 47 564 S.E.2d 341, 345 (Ct. App.
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2002) (quoting Deese v. State Bd. of Dentistry, 286 S.C. 182, 184-85, 332 S.E.2d 539, 541 (Ct.'

App. 1985) (“A decision is arbitrary if it is without a rational basis, is based alone on one’s will

and not upon any course of reasoning and. exercise of judgment, is made at pleasure, without
: adequate‘deterrninjng principles, or is governed by no fixed rules or standards.”):
| DISCUSSION '

Appellant does not challenge the merits of the Departrnent s decision regarding the

termination of his employment. Rather, Appellant argues that his due process rights were
violated because he was not given the opportunity to present and cross-examine witnesses before
the Department at “an agency level proceedmg ” Based upon this alleged due process violation,
Appellant asserts that he- should be reinstated to his former position w1th the Department.
Appellant argues that the Act creates a property interest on the part of covered South

Carolina public employees, and thus, Appellant was entitled to a full termination hearing before

the Department. Appellant relies upon Cleveland Board of Educat1on v. Loudermill, 470 U.S.
532, 84 L.Ed.2d 494, 105 S.Ct. 1487 (1985) and Detwerler V. Vlrgmla Dep t. of Rehabllttatlve

Semces 705 F 2d 557 (4™ Crr 1983) to support hlS posrtlon In Loudermill ouderrmll the Supreme Court -
held that if an employee had a property nght n hlS contlnued employment he was entitled to
certain due process rlghts in the’ tennmatron of such employment The property right that was
recognized in that case arose from an Ohio statute that classified the employees as civil service
employees who were entltled to retam the1r positions. during good behavior and efficient
servrces and who could not be dlSI’I’llSSCd except for mlsfeasance malfeasance or nonfeasance n "
office. Loudermrll further held that where there is such a property right, employees were: entltled '
to both a pre-termination opportunlty to respond, coupled with post-termination admmrstratlve
procedures. The Court stated in Loudermill that “[p]roperty. interests are not created by the
Constitution, ‘they are created and their dimensions are defined by e)rlsting ‘rules or
understandings that stem from an mdependent source such as state law *” Clearly, theCourt’s
ruling in Loudermill is ‘specifically based upon the language contained in an Ohio statute
However there is no South Carolina statute. with comparable language to support Appellcmt S
clalm of a protected property right to contmued employment. Likewise, Detweiler is also an
interpretation of employees’ rights under the laws of Virginia, and not those of South Carolma

In South Carolma the statutory procedure established for appeals of State employee

disciplinary actions is proscnbed under the Act, and it does not establish a property right for state
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employees.! Although S.C. Code Ann. § 8-17-330 provides that the Administrative Procedures
Act (“APA™) applies to proceedings before the Committee, the APA does not apply at other
‘levels of the gricvance proceSs, inclﬁding the employing agency Leve,l,2 Further it is under the
APA that the right exists to present evidence and to conduct cross-examination of witnesses.
S.C. Code Ann. §§ 1-23-320(¢) and 1-23-330(3).

Nevertheless, even if Appellant had a property right in his continued employment 'with
the D'epartment, he was not denied due process as he was afforded all due process protections at
his hearing before the Committee. More spéciﬁcally, I do not find that the procedures utilized by
the Committee and the Department vidlated Appellant’s right to the process due under S.C. Code
Ann. § 8-17-380(b). The réquirements of procedural due process which apply in a hearihg
affecting an individual’s property or liberty interest genexally include adequate notice, the
opportunity to be heard at a meaningful time and in a meaningful manner, the right to introduce

evidence, the right to confront and cross-examine witnesses whose testimony is used to establish

facts, and the right to judicial review. Sloan v. S.C. Bd. of Physical“T'herapy Exam’rs, 370 S.C.
452, 636.-S.E.2d 5918‘ (2006). See also Moore V. Moore, 376 S.C. 467, 657 S.E.2d 743 (2008)

(procedural due pfd_cess reqmres adequate notice; adequate opportunity for a hearing; the right to
introduce evidence; and the right to confront and cross-examine witnesses). “Even ifa pariy is

not given the opportunity to confront witnesses, due process. is not violated if there has been a -

meaningful opportunity to be heard.” S.C. Dep’t of Social Sngices"vi Holden, 319 S.C. 72, 459
S.E.2d 846, 849-50 (1995). Further, while the State Constitution requires that an administrative

agency provide notice and an opportunity to be heard, it “does not require notice and an

opportunity to be heard at each lével of the administrative process.”- Ross v. Medical University

of South Carolina, 328 S.C. 51, 68, 492 S.E.Zd 62, 71 (1997); S.C. Const. art. 1, § 22. Due

process is flexible and calls for such procedural protections as the particular situation demands.

Id.

Having reviewed the record, the Court finds that Appellant was not denied due process.

! See e.g., Newton v, S.C. Dep’t of Pub. Safety, 2011 WL 4435761, n.1 (D.S.C. 2011). In Newton, the Court
stated that “[a)ithough Plaintiff may have been entitled to challenge his termination through the State Employee
Grievance Procedure Act, see S.C. Code Ann. § 8-17-310 (2010), such grievance rights do not establish a property
interest in employment. See Bunting v. City of Columbia, 639 F.2d 1090,.1093-95.(4™ Cir. 1981).” -

*©.  The provisions of the State Administrative Procedures Act app,l){‘in proceedings before the State Employee
Grievance Committee. At other levels the' State Administrative Procedures Act does not apply.... (emphasis

" added).
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The evidence in the Record evinces that Appellant was provided with advance notice of the
charges made against him and of the hearing, and he wés advisedvof’ his right to be represented
by counsel at the hearing. Apl-)elllaht retained counsel to represent him in.the proceedings and his
counsel participated fully in the Committee hearing and advised Appellant during the hearing.
Furthermore, Appellant was given the oppbrtunity to present evidence, to cross-examine
WItnesses,. »and‘ respond to all issues raised duriﬁg | the hearing. Appellant received the
Committee’é written order outlining its decision and reasoning; and, he availed himself of the
appealé procedure be-forev this Court. In sum, Abpellant fully ;Sarticipated at all stages of the
hearing process and vigorously advocéted his position, and accOfdingly, Appellant’s due process
rights wefe 'nc-)t violated. ' | |
Appellant next argues that the hearing before the Committee was not an adequate post-
termination hearing because thé “Committee is constrained by statute to review ﬁndirigs 'of. féét
under the eqhiva]ent of an ‘appellate standard”” a’nd‘that “the statutory. scheme presupposes the
correctness of the Agency’s ﬁndings.” South Caroiina’s Constitution, its statutes and case law
do .not require that the post-fcrxﬁination hearing m‘ust‘ be cén'ducted pursﬁant to a de goig
standard of review. Furihe;more,.fhé Act fspeciﬁcélly provides that the'»_’Cor'nrr—littee is the ‘;ﬁnder
of fact” in grievance hearihgs; “[w]ithin twenty calendar 'days of the conélusién of the hearing,

the committee shall render its decision on the appeal. The decision shall includé the committee’s '

findings of fact, statements of policy.and conclusions of Jaw.” S.C. Code Ann. § 8-17-340(D)
(empha;sis added). Moreover, the Committee chairman or its ‘agent is “authorized to administer
oaths; to i’sshé subpoena(s_f for files, fecérds;-apd pépers; to call éddifio’nal witnesses; and to
subpoena witnesses. S.C. Code Ann. § 8'-17-340_((3.).'1 Accordingly, Apﬁéll‘ant"s c-onténtion.is
" without merit. | B ' | ' ‘
D ORDER
For élAl th§ foregoing Teasons, the decision of the Réspoﬁdent to terminate Appellant;’s

employrhent is AFF IRMED.‘3

’ In Appellant’s, reply brief to the Court, Appellant states that he is appealing the Committee’s error ““in its’
review of the constitutionality of the Agency procedure.” To the extent Appellant challenges the constitutionality of
the grievance procedures as applied to his termination, as noted above, the Court determined that Appellant’s due
process rights were not violated in this matter. However, to the extent Appellant challenges the constitutionality of
the Act, an administrative law judge does not have the authority to declare a statute(s) unconstitutional. Video
Gaming Consultants, Inc. v. S.C. Dep’t of Revenue, 342 S.C. 34, 38, 535 S.E.2d 642, 644 (2000) (“ALJs are an
agency of the executive branch of government and must follow the law as written until its constitutionally is
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AND IT IS SO ORDERED.

) /
IRLEY C. ROBINSON' \

dministrative [law Judge

August 13", 2012
Columbia, South Carolina

CERTIFICATE OF 2ERYICE )
Thisistocadily thattnaunddrsignednas thisdate
saradthis ordarinthe above entitiad astionupon all
partisstothiscauss bydepositing acocyharaof,
in the Unind Stenas’rail, posiEge Daxd, of in the TTiBragency
‘Aail Sarvics addresssd i the party(ies) of thak agomey(s).

D L OUMUST  OGR
Th y o
By: Q{
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judicially determined; ALJs have no authority to pass upon the constitutionality of a statute or regulation.”).
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State Employee Grievance Committee

Final Decision

APPELLANT’S NAME: Maoshtaba Vedad
JOB CLASSIFICATION: __ Engineer/Associate Engineer 11

AGENCY: __ South Carolina Department of Transportation °
DATE OF HEARING: March 1, 2011
NATURE OF CASE: Suspension and Termination

Based on documentary evidence and testimony presented at the hearing of
Moshtaba Vedad v. South Carolina Department of Transportation (SCDOT) held in
Columbia, South Carolina, on March 1, 2011, the State Employee Grievance
Committee (Comm1ttee) ﬁnds

FINDINGS OF FACT

1. Mr. Moshtaba Vedad (Appellant) began employment with SCDOT as an
Engineering Assistant on May 12, 1983. On July 29, 1984, Appellant
became a Civil Engineering Associate I. He was most recently employed as
an Engineer/Associate Engineer II in SCDOT’s Engineering Division for
District Six. (Committee Exhibit #1, p. 10.)

2. This appeal involves both Appellant’s suspension and subsequent termination
from SCDOT. Appellant was “Suspended Pending Investigation” effective
May 7, 2010, in accordance with SCDOT’s Disciplinary Action Policy.
(Committee Exhibit #1, pp. 25-30.) Upon concluding the investigation,
SCDOT terminated Appellant effective June 2, 2010, for violating SCDOT’s
Disciplinary Action Policy. Specifically, Appellant was terminated for
“Destruction, Alteration or Falsification of Records” and “Unauthorized Use
of State Equipment or Property for Personal Gain.” (Committee Exhibit #1,

pp. 33-34)

3. On February 1, 2007, Appellant’s supervisor, Resident Construction
Engineer Rickie Green (Mr. Green), District Construction Engineer Timothy
Henderson (Mr. Henderson), and District Six Engineer Administrator Robert
Clark (Mr Clark) met with Appellant regarding his having taken an SCDOT
vehicle away from the office on the weekend of January 27-28, 2007. °

" During the meeting, Appellant admitted to taking the SCDOT vehicle
without authorization and using it for personal use: In addition, Appellant
stated he had reported incorrect information concerning mileage on the
SCDOT vehicle. (Committee Exhibit #1, p. 46.) ’

4. In November 2009, Mr. Green, Mr. Henderson, and Mr. Clark met to discuss .
~ concerns regarding Appellant’s performance. During this meeting, Mr. "’
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Green indicated that he was also concerned about Appellant’s use of a
SCDOT vehicle to pick up Appellant’s child from school. In addition, Mr.

" Green expressed concern over his inability to contact Appellant when
Appellant was supposed to be at assigned job sites, When Mr. Green asked
workers and contractors at the assigned job sites about Appellant, they
replied that they were not aware that Appellant had been on the job site.

(Committee Exhibit #1 ,p. 85)

According to statements by Mr. Green and Mr. Henderson, Appellant had
been counseled several times in the past on such issues as his failure to attend
scheduled meetings, personal use of the SCDOT vehicle, and his use of the
SCDOT vehicle to go get lunch. Mr. Green stated that Appellant previously
admitted to Mr. Clark, in 2007, that he used the SCDOT vehicle on a
‘weekend for personal use without authorization and reported incorrect
mileage. Mr. Green stated that he believed Appellant was again using the
SCDOT vehicle for personal use. As a result, Mr. Green asked Mr.
Henderson about tracking the SCDOT wvehicle to monitor Appellant’s
" whereabouts. Mr. Henderson made arrangéments with Mr. Clark to have a
GPS tracking device (GPS) installed to track the locations of the SCDOT
vehicle used by Appellant. (Committee Exhibit #1, pp. 85-89.)

Mr. Clark stated that on or about November 16 2009, he authorized SCDOT
Mechanical Engineer Michael Simpson (Mr, Simpson) to install the GPS on
the SCDOT vehicle used by Appellant. The software provided by the
manufacturer of the GPS generates a written report of vehicle usage which .
can be reviewed on a computerized map or on a Google Earth screen. The
GPS was retrieved from the SCDOT vehicle during the second week of .
January 2010, Upon reviewing the GPS tracking reports Mr. Clark found
that many of Appellant’s trips appeared to be of a personal nature and
included stops to shopping centers, Wal-Mart, Appellant’s residence, and
bank trips. Mr. Clark requested that Mr. Green correlate the information
obtained from- the GPS with Appellant’s timesheets and trip logs
(Commlttee Exhibit #1, pp. 85- 92)

Following the removal of the GPS in January 2010, Mr. Green continued to
suspect misuse of the SCDOT vehicle by Appellant. On March 29, 2010, Mr.
Clark again had the GPS installed on the vehicle used by Appellant to see if a
pattern of misuse could be determined. This installation was done because
~ Mr. Green had learned that Appellant’s son had been transferred to another

school and he suspected that Appellant was using the SCDOT vehicle to pick
up his son from school. The GPS was subseq_ueritly retrieved and the
tracking report indicated that Appellant had made trips in the SCDOT vehicle
to shopping centers, his home, and to an area near Ft. Dorchester High -
School. Trips that were indicated on previous GPS tracking reports to the
James Island High School area, where Appellant’s son was enrolled at the
time, did not appear in this latest report. The findings were reported to the
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10.

11.

Human Resources Office at SCDOT headquarters in Columbia, South
Carolina. (Committee Exhibit #1, pp.85-89 and 100-189.)

On May 95, 2010, a meeting was held in Charleston, South Carolina with Mr.
Clark, Mr. Henderson, Mr. Green, District Six Human Resources Manager
Margaret Rivers (Ms. Rivers), and SCDOT Employee Relations Manager
Glenda Gilliard (Ms. Gilliard) to discuss Appellant’s performance evaluation,
the results of the GPS tracking report, discrepancies in Appellant’s mileage
report, his time sheet, and his use of the SCDOT vehicle. Later that day, Ms.
Gilliard, Ms. Rivers, and Mr. Clark met with Appellant and presented him
with the allegations and certain evidence to substantiate their concerns
surrounding the GPS results, his mileage sheets, and his time sheets.
Appellant denied using the SCDOT vehicle for personal gain or falsifying
mileage sheets or time sheets. He was then asked to provide a written
statement denying the allegatlons which he did. (Committee Exhibit #1, pp.

30-31.)

According to Mr. Clark’s statement, Appellant stated at the May 5, 2010
meeting, that he understood the SCDOT policy on vehicle use. Appellant
denied using SCDOT vehicles for personal use and taking the SCDOT
vehicle to his home. He also denied driving his children in the vehicle or
going to their schools. He further acknowledged his understanding of the
importance of properly reporting mileage and his awareness of the need to be
accurate. Appellant, however, later identified in a photograph his assigned
SCDOT vehicle, which he said was parked approximately 50-60 feet from

" his home on a stop that was not logged-in on his mileage report. Also,

Appellant stated that he did not log his mileage on a daily basis, but that he
estimated the information at the end of the week or month. (Comrmttee

Exhibit #1, pp. 85-88.)

On May 7, 2010, Mr. Green, Mr. Clark, and Mr. Henderson met with
Appellant to inform him that they had reviewed the information presented to
him and his written statement. Appellant was informed that SCDOT was
continuing its investigation, that severe disciplinary action may be warranted,
and that he was being suspended pending the completion of the investigation.
(Committee Exhibit #1, p. 88.)

Appellant received an SCDOT Disciplinary Transaction form (approved on
May 20, 2010) via facsimile on May 21,2010, and via certified mail on May
22, 2010, informing him that he was “Suspended Pending Investigation”
effective May 7, 2010. Appellant subsequently received an SCDOT

Disciplinary Transaction form (approved on May 28, 2010) notifying him

" that he was terminated effectwe June 2, 2010. (Committee Exhibit #1, pp.

25- 26 and 33.)

11 .



12.

13.

14.

15.

16.

Appellant initially filed a grievance with SCDOT regarding his suspension
by letter dated June 1, 2010, and he subsequently filed a grievance regarding
his termination by letter dated June 9, 2010. (Committee Exhibit #1, pp.
252-253 and 254-258.) According to SCDOT, the grievance regarding the
suspension was combined with the grievance regarding his termination. A
final agency decision was made by letter dated August 31,2010. (Committee

Exhibit #1, p. 285.)

Appellant states that he did not violate any SCDOT policies. He contends
that if he had taken the SCDOT vehicle near his home, it was only because
he needed to pick up items needed for his disability or something he might
have forgotten that was necessary for work. S

Appellant contends there is no evidence indicating that he improperly used .
the SCDOT vehicle. In addition, Appellant stated that he properly completed
the mileage log and time sheets. Further, he states that the charges of
“Destruction, Alteration or Falsification of Records” and “Unauthorized Use
of State Equipment or Property for Personal Gain” are inaccurate and
unfounded. While Appellant contends that he did nothing wrong, he testified
that he asked his supervisors if he could be suspended in lieu of termination.

Appellant contends that SCDOT did not follow its policies and procedures
when he was suspended and ultimately terminated. Appellant states that he
was initially fold at the May 7, 2010 meeting with Mr. Green, Mr. Clatk and
Mr. Henderson that he was terminated even before an investigation began.
(Committee Exhibit #1, p. 252.) In addition, Appellant contends that he was
not provided with written notice of his suspension prior to receiving the
SCDOT Disciplinary Transaction form via facsimile on May 21, 2010.
Appellant also contends that the final agency decision was made by a single
person rather than a committee of three individuals. Further, Appellant
contends that his termination is discriminatorily motivated and based upon
his national origin and his disability. (Committee Exhibit #1, p. 232.)

In accordance with SCDOT Disciplinary Action Policy, the recommended
sanction for a first occurrence of “Unauthorized Use of State Equipment or
Property for Personal Gain” ranges from a 5-day suspension to termination; a
first occurrence of “Destruction, Alteration, or Falsification of Records”

_ranges from an oral reprimand to termination. (Committee Exhibit #1, pp.

15-22.)

STATEMENTS OF POLICY AND CONCLUSIONS OF LAW

The State Employee Grievance Procedure Act (Grievance Act) creates the

Grievance Committee as a quasi-judicial review body that conducts hearings of
certain specified state employee grievance appeals. S.C. CODE ANN. § 8-17-340

. (1976). In addition, the Grievance Act provides:

12



(E)  The committee may sustain, reject, or modify a grievance hearing
decision of an agency as follows: '

(D) In cases involving actual or threatened abuse, neglect,
or exploitation, to include those terms as they may be
defined in § 43-35-10 or 20-7-490, of a patient, client,
or inmate by an employee, the agency’s decision must
be given greater deference and may not be altered or
overruled by the committee, unless the covered
employee establishes that:

(@) The agency’s finding that the covered
employee abused, neglected, or exploited or
threatened to abuse, neglect, or exploit a
patient, client, or inmate is cleatly erroneous
in view of reliable, probative, and substantial
evidence; '

(b) The agency’s disciplinary action was not
within its established personnel policies,
procedures, and regulations; or ‘

(c) The agency’s action was arbitrary and
capricious.

(2)  In all other cases, the committee may not alter or

“overrule an ‘agency’s decision, unless the covered

employee establishes that the agency’s decision is one -

or more of the following and prejudices substantial
rights of the covered employee:

(a) in violation of constitutional or statutory
provisions;

(b) in excess of the statutory authority of the
agency, ‘ '

(c) made upon unlawful procedure;

(d)  affected by other error of law;

(e) clearly erroneous in view of the reliable,
probative, and substantial evidence on the
whole record; or

€3] arbitrary or capricious or characterized by
abuse  discretion or clearly unwarranted
exercise of discretion. -

S.C. CobE ANN. § 8-17-340(E).

This appeal is governed by § 8-17-340(E)(2), which establishes that Appellant has the
butrden of proof to demonstrate that the decision to discipline him was wrong for the

reasons articulated.
13



Based on the documents and testimony presented at the hearing, the Committee found

_ substantial evidence to support SCDOT’s decision to terminate Appellant. “‘Substantial
evidence’ is something less than the weight of the evidence; it is evidence which,
considering the record as a whole; would allow reasonable minds, to reach the conclusion
- that the administrative agency reached in order to justify its action” Todd's Ice Cream,
Inc. v. South Carolina Employment Security Commission, 281 S.C. 254, 258,315 SE.2d

373,375 (Ct. App. 1984). .

According to Appellant, he did not violate any SCDOT policies concerning the use of
an agency vehicle or the completion of his mileage logs and time sheets. In addition,
Appellant contends there is no evidence which supports SCDOT’s decision to suspend or
terminate him and that the discipline imposed by SCDOT was discriminatorily motivated. -
Moreover, Appellant states that the process SCDOT used in suspending and terminating
him was not in accordance with its policies and procedures, Specifically, Appellant
contends he was initially told he was terminated before an investigation into the
allegations raised by SCDOT had commenced. In addition, Appellant contends he was
not provided with written documentation regarding his suspension until approximately
two weeks later.

SCDOT provided detailed documentation to support its decision to discipline
Appellant. Specifically, SCDOT provided GPS tracking reports that indicated Appellant
was 1n his SCDOT vehicle in areas that were not his assigned job sites. Also, SCDOT
provided a comparison of the GPS tracking documents with Appellant’s time sheets and
mileage logs. From this information, SCDOT concluded that Appellant was using the
SCDOT vehicle for personal use and falsifying his time sheets and mileage logs.
Appellant admitted that he stopped by his house on at least one occasion and did not lo g-
in the mileage. He further admitted that he-did not log-in his mileage on a daily basis, but
he instead estimated the mileage at the end of the week or month even though he was

-instructed on the importance of keeping accurate mileage logs. '

Based on the record and testimony presented at the hearing, the Committee finds that
Appellant used his agency vehicle for personal use despite his continued denials when
asked about the issue. Appellant was previously counseled regarding appropriate agency
vehicle use and acknowledged a “clear” understanding of SCDOT policy in this regard.
In addition; Appellant received counseling and training on the requirement to maintain
accurate time sheets and mileage records associated with job assignments. The
Committee finds that Appellant failed to maintain accurate time sheets and mileage
records because doing so would have alerted management to his unauthorized use of the -
SCDOT vehicle. It appears that Appellant understood the possible consequences of
continuing the aforementioned behavior as he had received counseling for a similar
incident in-2007. The Committee finds that SCDOT officials made diligent efforts to
determine Appellant’s vehicle use on several occasions before pursuing disciplinary
action. The Committee notes that, at the time Appellant was provided documentation by
SCDOT, he requested that he be suspended in lieu of termination. The Committee finds
It curious that Appellant would request that another discipline be imposed if he did not in -

14



fact violate any policies. Finally, while Appellant contends he did not violate any
SCDOT policies with regard to the vehicle, the Committee did not find his testimony to
be credible in light of the documentation and testimony provided by SCDOT. Given the
concerns regarding Appellant’s credibility and the issues described above, the Committee
finds that SCDOT had substantial evidence to détermine that Appellant misused the
SCDOT vehicle and falsified documentation.

Appellant claimed his due process rights were violated by being deprived of an
evidentiary hearing or similar opportunity to cross-examine the SCDOT employees who
participated in the decision to discipline him until after he appealed his
suspension/termination to the Committee. However, it 1s well settled that "a full
evidentiary hearing is not required prior to termination” of a public employee. Ross v.
Medical University of South Carolina, 328 S.C. 51, 66, 492 SEz2d 62, 70
(1997). Accordingly, the Committee finds Appellant's argument on this issue unavailing

SCDOT’s Disciplinary Action Policy provides a range of discipline from a 5-day
suspension to termination for a first occurrence of “Unauthorized Use of State Equipment
or Property for Personal Gain” and discipline ranging from an oral reprimand to
termination for a first occurrence of “Destruction, Alteration, or Falsification of
Records,” Given Appellant’s misuse of the SCDOT vehicle and the falsification of
documentation by Appellant, the Committee concludes that SCDOT’s decision to
suspend and terminate Appellant was supported by the evidence presented and within the
guidelines of its Disciplinary Action Policy.

DECISION

The Committee finds Appellant failed to establish that SCDOT"s decision prejudiced
his substantial rights and met one or more of the elements contained in S.C. CODE ANN. §
8-17-340(E)(2). Therefore, the Committee upholds the decision of SCDOT to suspend
and terminate Appellant and denies the relief sought.

* For the Committeq:il\;é(/‘tn {’{YJQE/ l} pate: Ol //M/WWI 2l
E 7 L
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witness, if you like.' . ??-
MR. HOLMES: That would be M. Vedad.
MR. VEDAD: (Inaudible). ‘1?{ |
MS? HOTTO: Mr. Vedad, if y%o'would, take this
seat here please. | -

1f you would, for the record Mr zVedad state your

: full name.

N

MR. VEDAD: My name is Mustaba Vedad, V-E-D- A D.

MS. HUTTO: Okay. And I'm gorng to ask you if

K]

you would, please Speak up. You can have d seat. If you

.would speak Up so that the mics can ple up, because we're

recordlng the hearlng

MR. VEDAD: T understand, :

MS. HUTTO: vyou'l) have in frdnt of you a binder
of the record, so if you like, that: s the same record that

we have. 3o if you would like to refer to any of ‘the

p—t

dO”LmQ“tQ, please fee free to yse that reference
MR. VEDAD: Okay. I would llke 'to start with 5

llttle bit -- back a llttle bit in order to reach, because

it's llke a chain. 211 this stuff happens together And

they re all related In 2005 when Mr Rowe, who was my

resident engineer he retired, I got an 1nter1m jOb And I

actually was sent to Resident Construction Englneer Academy
for five dlfferent Courses in USC. And for the whole year I

did act as 2, and perform as 2 Resident Construction

Ray Swartz ¢ Associates
1-800-822- -8711
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tell me let's go to check the'road< He would'gq tell
somebody.else's that he wants me.to go with him. Evefything
become indirect.
0 All right. Let's move forward then, if we might. Move
forward again to May, 2010. Tell us about your first
information abéut the matter that gets us here before this
commlittee today.
A The meeting, my understanding was it was abdut my
fating. I had a neat rating (ph). And one of the
chéracteristic he rated me below, which was two and half
percent, if I remember correctly, of the whole things. And
on that one says that I'm not bringing like fun and
enthusiasm into’office. Khowing that I was the only one ice
breaker in the office.in any meéfing thaf we havé. I jdke
around. I talk to people. I'm not shy about saying jokes
and stuff.

And I was not satisfled with my ratlnd, even
though it was me -- one tenth of a percent less than being
exceed, it was 2.3. 2.4 is exceed. So. I wrote it down that

I am not satisfied with this ratlng And I'd like to speak

w1th someone in Human Resources in Columbla “”Whéﬂ'£ﬁéy”

called me -- Ms. Linda, she told me that this is the --
0 Now, Ms. Linda -- I'm sorry -- but that's Ms. Gaillard?
A Gaillard, right. She started that it is about, it i%s

about my rating. After no more than one question and less
Ray Swartz & Associates

1-800-822-8711
. Professional Court Reporters
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than a minute everything gotlchanged to, am I using my
vehicle for perspnal use. Is very important, personal usei
And I said, no. Then they wanted to know if I'm, 1f I know
how to do my time sheet. Yes, I do. If I know how to do
log sheet. Yes, I do. And they proceeded, they preceded to_
start. And that meeting took about —-- at least about an
hour and half to two hours.

0 All right. . Now, who was at the meeting?

A The meeting was Mr. Clark, Mr. Henderson, and Ms.
Margaret Rivers, and Ms. Gaillard.

0 Mr. Green was not at that meeting?

A No.

Q Alliright.- So then what happened? Tell us --

A Then after all the questioning about -- they showed me
a picture of.a truck similar to my truck that is parked on
the'edge of, edge of the pavemént. And my residence is
here. The truck was parked here. And Mr. Clark asked me 1f
this is my truck. 'The picture was taken so far you could
not recognize any number on it. And the picture was taken
on a sideway. And I said, this is -- looks like my truck.
And yes, this is my residence.

Again, they showed me another picture, which was
very blurry. It was in a moving directign with more vehicle
in, in'that picturé. :And they said, this is your truckf i
said, how could you say this 1is my truck? It's number one,

Ray Swartz & Associates
1-800-822-8711
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there is no number. Number two, it's blurry, Number three,
it's in a moving truck. I don't even rebognize that street.
Then -— and on the top of it the date was written by hand on
those pictures.

And that's the only two things they asked me about
me.using my state vehicle for‘personal use, again. And I'm
going to explain why use is so important in this. Bnd they
wanted me to write a statement, And I wrote a statement
that 1 have completed my time sheet, my state vehicle log
sheet properly and accurately to the best of my knowledge
And I have.not used my state vehicle for personal use.
o That was -- did you examine any Qf.thesé people? What
I mean by that,'did you ask them questions? |
A . They were really -- they were going at me. And I'll be
honest with you,_they'were not near to be nice or they
wanted -- they were trying to dig something that, oh, I got
you. And keep re eating, This is vour truck, isn't it? You
sure this is your truck? You sure this is your residence?

Q All right. So now, and that meeting concluded. What

did they tell you at the end of it?

'A 4 At the end of 1t, whlch T really didn't felt

comfortable about it was like in a threaten way. Mr. Vedad,

Don’t think this is over. This is just the -- this 1is Just

the beginning of an invéstigation, and we're going to let
you Know.
Ray Swartz & Associates
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Q Now —- go ahead. I’ﬁ sorry.

A And like I éaid,-it was not in any kind of a nice way
to say it. It was -— the tone was totally different.

Q Now, .they showed you the picture of the truck, correct?
A Right. |

Q And it hadva date written on it?

A By hand.

Q All right. And anything else?

A That's it.

Q Now, when did you next meet with anybody about this
situation?

A Weil, Somebody in the office came to me and says, Be

caréful. They put a GPS on your truck. I said, Well, they
have done it before, which it was in 2006. And I have it
right here in that bag. And nothing came out. Nobody did
anything ébout it. And that ﬁeans,l was not‘doing anything
WIOong.

And the next time it was on May 7th that this -- I
was in the office, in my office. Mr. Green came to my

office. And he says, Come on to my cffice. And that was

P

it. I went to the office and that was Mr. Clark, Mr.

Henderson, and Mr. Green.
0 All right. What happened at that meeting?
A Only Mr. ‘Clark talked. and he said based on our

investigation we decided to let you go. T said several

Ray Swartz & Associates
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times, This is a big mistake. I said, After 25 and a half
years, 26 yeafs, just like that. And that's what he.said.

He said, Well, this 1s based 6n our investigation.
dur investiéation showed and he talked -- and we talked to
Columbia. And we came up, We came up with the decisilion to
iet you go. I said, How about suspensidn? He said, No.
Unfortunately, the decision was to let you go. I said, I'11
take suspensions. ‘This is the first offense if everythihg
that what y'all saying is true, first offense. And I was
terminated. |

And on thét time Mr. Green told me to go get my"
belonéing. When a person, employee is suspended -- because
it happened before in our office. We get state property
from the person, like their keys to the building, keys to
the truck} apything, telephone, cell phone, whatever you
have. Mr. Green stayed until 12:30, until T cleaned tdtally
everything out of my office, ever rything out of my office. I

dld not have one single paper left in any of the drawers.

'That was the indication that from the beginning that this is

not just a suspen51on

And I sald What about a retlrement7A i éaid;vi“
have enough vears to get retired. They said, Well, you have
to go talk to'Ms. Rivers. I said, Right.now it's about
quarter to 12:00 or 11:30 or so, by the time tﬁat I get

there maybe she is gone to lunch. Is there any way you
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could find out 1if she's going. to be there or not. So Mr.
Clark called, and she said she will beAthefe.- Sovaboﬁt 12 .
-- about the time I got there about 12:30, and}right‘after
that Ms. Riveré says, They fired you, didn't theY?< I told
you.

And one things that I forgot to say, what during
that,meetihg Mr. Clark and Mr;'Hénderson and Ms. Gaillard,
they left the meeting and Ms. Rivers stayed with ne. And
she said . '

MS. MOORE: 1I'll object to him telling this
committee what Ms. Rivers said. He could have called her as
a witness. This is just outright hearsay.

MR. HOLMES: It's 801-D3. It‘s admission of a
party épponentt She's an égent in hér capaCity with the
agency making a-stateﬁent.

MS.‘MOORE: We don't know what it is he's getting
reaay to say, but he could have called her as a witness. He
doesn't have any witnesses.but himself, so 1 bbject,,fbf the
record, to him --

'MR. GANJEHSANI: I'm going to sustain that. I
think your client, Mr. Holmes, has been offering a narrative
for quite a while. And I thipk if you want to continue down
this paﬁh you're gbing to have to be the one initiating the
queétiéﬁs, and perhabs there's a way to devine the same
response without resurrectingAthat objection, because I'm
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MS. MOORE: - The letter's in evidence.

MR. HOLMES: I know. 1 mean; I cquld just publish
portions of 1t.

MS. MOORE: It's already in evidence.

MR, HOLMES: It doesn't matter. You can still
publish the letter. I mean, you're entitled to publish a
document. | |

MR. GANJEHSANI: 1 understand the base of your
objection Ms. Moore. 1 mean,  Mr. Holmes is free to touch on
the high points of this letter. It's in evidence. I mean,
he's not —- if‘he were, for iﬁstanée to be embellishing the
contents of the letter, that'd be one thing, but I think Mr.
Holmes ié witﬁin the bounds.
Q Now, did we ever receive, Mr. Vedad, to your
recollectién,}any explanation from the depaftmenﬁ of how
these things occurred that we{ve just gone thfough?
A No. By the way; on that letter it states that Mr.
Green was present-in that meeting, which was a false

statement.

SPEAKER: 1 was wrong about that.

A Okay. But 1t was not -- Mr. Green was not in that
meeting.
Q Okay. Now, after this letter there was at some point a

meeting in Columbia, correct?
Ray Swartz & Associates
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A Correcﬁ.
Q All right. Who was in attendance at that meeting?
A That was, that was me and Ms. Gaillard and Director of
Traffic Engineer in Columbia. I don't recall his name..
Q. °© You don't remember his name? All right. Tell us what
happened at that meeting.
A He stated that this-is a very, very informal meeting,
and noﬁ to afraid; bring any subject or anything at all.
And he asked me questions about, again personal use of the
truck. And I brought all kind of evidence about my diabetes
situation.' And the -- what ié my responsibility as an
Assistant Resident Construction Engineer on a daily basis,.
what is my requirement, what I need to do as far as
inspection of roads, what roads I have to go to. And I
said, We have -- I brought all evidence and the roads in all
counties in our district, which.1s Dorchester, Berkeley,
Colleton, Charleston County and -- all the counties.
You have those materials with you today --
Right.
~- for the most part, correct?
Right.
We'll come back to those. >Let me ask you this, qid
anyone from the Department of Transportation at this meeting
offer any testimony? Did anyone -from the Department of
Transportation place anything in evidence?
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A No.
Q Was anybody --
MS. MOORE: I think he's asking QUestions that

call for a legal conclusion. Mr. Vedad is not an dttorney.

I don't know if he even knows what these things mean, offer

evidence, give testimony. I don't think he's properiy

qualified to be giving fesponses like that.

MR. GANJEHSANI: Mr. Holmes?

MR. HOLMES: wWell, testimony I think is a common

| word meaning somebody has to speak under oath, generally

when you think of testimony. - I can break it downr
MR. GANJEHSANI: I'm going to sustain the

objection. If you could just be more precise.

Q Who appeared at the hearlng - we ll call it a hearlng

now -- other than this fellow who was -- thlS traffic
englneer? He was supposed to be the finder of fact is that
your understand1na°_

A That was -- that was my.understanding that I'm going
and is going to be a miﬁimum three member of departmegt.'
They going to take —- A

Q'JA Okay. IWell; pieeée -=

A Right.

0 If yoe'll answer my questions:A Was he supposed to be a
person who was going to make the findings at the hearing?

MS. -MOORE: I would object again. I think that

Ray Swartz & Associates
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would call for a legal conclusion asking him 1f somebody's
going to make a finding of fact. That sounds like --

MR. GANJEBSANI: I'm géing to sustain that.
Q What was your understanding of what fhe hearing was
supposed to be?
A’ That I present my case and they going to tell me either
way what was done Wrong. And the procedure that they

followed was totally wrong. And he's going to make a

fldecision.
Q That guy was going to make a decision?
A ‘Make a decision.
0  All right.' Who was -- did Ms. -- you said Ms. Gaillard

was there?
A Yes.

Q Did she testify?

A . |
MR. HOLMES: Is testify okay?

Q Did she speak that you recall?

A She spoke very general stuff about why we're here, why

we were on that meeting.' and that was. it.

-6'_'4616Aéhé séy éh&thingﬂéboﬁg'Wﬁétmdéé”éﬁpbdéédifo'be yoﬁr“'
misconduct?

A She did étate that what I have been --

Q " Accused of? :

A —— accused of. And that's why we there. And the

Ray Swartz & Associates
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gentleman is going to make a final decision of what

Department of Transportation is going to, 1s going to come

up with.
0 Did they'present any GPS records at that hearing?
A Nothing at all.
o Did anybody explain how there was-a GPS used?
A No.-
Q To the best of your knowledge, did ényone say anything

about substanfive - you know what I mean when I say
substanfive?
About what you were supposed -- what you had done?

No. They ---

All right. And was Mr. Green there?

No.

(O oI I C -

Was anybody there other than the Traffic Engineef, Ms.

Gaillard?

A No.
Q Now, after that hearing what happened?
A That we received a letter from department that he

basically made his hundred percent decision that he's going
to-go with the decision that the state haye alréady made .-
The conclusion was términation. .

Q Now, sole to that haslanybody been -- in any‘préceding

that 'you've been engaged in has anybody been administered an
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oath prior to that? To the besﬁ of your knowledge, has

anybody answered_questionS‘to say what you did wrong? Okay.
Now, tell us; if you would, and I'm resistant to open it to
a narrative, tell me about how 1t is that you use -- let me

try to make it even more narrow, if I might.

MR. HOLMES: I'm sensitive to your concerns about

MR. GANJEHSANI: I'm not trying to play God, Mr.

Holmes.

Q . You have a truck éssigned to you?

A Right.

Q You did when YOu were wofking, correct?

A Right. |

Q Okay. What were the restrictions on use of that.truck,

as best you understood them?

A The restriction is we cannot use the truck for

personal, personal gain or versonal use. There are two

different things. But there is some rights that is involved

with whoever is the truth is assigned to. For instance, if

I'm on it -- if I'm going on.a job site and I'm staying on a

job site, and becomés the lunchwﬁimé;\i ééﬁié éfi&e'thé.

truck, go‘eat lunch, and go back again to the job. If I'm
coming back from the job, job site to the office, I'm not
allowed to, or no one is allowed to use the truck to go eat

lunch at any restaurant, even if it is on their way or not.

Ray Swartz & Associates
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It's the same thihg, you cannot just go for the
purpose of eating lﬁnchﬁ say, well, I'm going to go check on

a job. And for that purpose use the truck to go eat lunch.

one hour from the time that you leave wherever you are to go
eat lunch to come back. It allows you for one hour lunch.
And any time that I get, eat lunch I'm going on a job site,
from one job site, I'li go to another job site to another
job site. And on the top of it, I'm a diabetic. I cannot
eat the way I would like to. I have to go practically based

on my blood sugar.

kel ‘All right. Well, did you ever stop the truck for some

brief periods of time?

A Yes.
Q Why?
A Just like this morning when I'm coming here I stop two

times to check my blood. I stop three times to get snack.
My diabetes is strictly based on a diet and pills. I'm not
on insulin. When I go high on a sugar I get sleepy, drowsy.

When I go low on a. sugar, I get jittery, like you know,

shaking. And I ﬁéQé td‘étbp."‘iwﬁééémfbﬁsﬁdpj'eitﬁéf-éhéck -

my blood sugar.  Many time I do it while driving, or move
somewhere, go-somewhere, get some kind of a snack and check
the blood again, and get on back.

Q All right. ©Now, to the best of your knowledge, did you
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ever purposely use your truck in violation of what you

understood to be the regulations?

A No.

Q What about taking yeur children to school? Did you do
that? |

A | Ne. Absolutely not. My children, they go -—- I take

them to school myself. They go by bus home One of them 1is
ot -- he was in trouble with law and we came up with the
conclusion between a solicitor and our attorney that he need
to move out of the Charleston County system school. And he
was going for a while to Timberland. Not even, not even in‘
Charleston. And I was not even allewed to go pick him up or
take him, because he was going to the resident that they

were superv131ng

Q How about the completion of your mileage logs9 Tell us .

about that. How did you do that?

A Mileage log, I have & evidence in there, in m§ stuff
that T breught in.

0 Well, you can use that if you like.

A Okay. -

MR, GANJEHSANT: Mr. Holmes, is this
demonstrative, or are you going to attempt to offer this
into evidence? N

MR. HOLMES: I ‘think it's demonstrattve at this
point.
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MR. GANJEHSANI: - Okay.

MS. MOORE: What -- excuse me. I'm sorry.
MR. GANJEHSANI: Well, I just want him to -- Ms.

Moore seen this before?

MS. MOORE: Yeah. I don't -- I-mean, I‘'ve never

seen this.

MR. HOLMES: Well, we presented it at the hearing
in Columbia. ’
MS. MOORE: Is this in the record, all of it?
A Yes., BAll of it are';n the recofd,»every part.
MS. MOORE: Let me just look at it before you
publishiit. |
A Right.
MS. MOORE: What page 1s that:one,down there --
A Thisxone? | |
MS. MOORE: Is that --
A I believe it's on pagé.l35. It's on page 135.
MS. MOORE: Okay.
MR. HOLMES: Wﬂile we're talking about this, this

was presented by him at the conference in Columbia. So if

Alits hot a part of the record, it's simply the failure of

the‘agéncy to include. It was there. It was used, I was
there. I'm a witness to it. |
. MS. MOORE: If you're -- you're mnot a wifnessﬂ but
if you presented it and then you didn't make it part of the-
Ray Swartz & Associateé

1-800-822-8711
Professional 33ourt Reporters

FY ¥ X Y I Y Y Y Y Y XYY RPN N
o B “ & o e - R A 2o G G




10
11
12
13
14
15
16
17
18
19
20

21

22
23
24

25

44

record thenA——
MR. GANJEHSANI: All right. ILet me --

MS. MOORE: I just hadn't seen it. 'I just wanted

MR. GANJEHSANI: Let me stop everyone right here.

And I know that this is -- I have to sort of give my own
narrative because there's no camera here. The witness has
produced a folding cardboard exhibit containing documents,
some of which are, I understand have previously been made a
part of Committee Exhibit One, but based on comments I heard
from the agency's representativés, onevor more of them may
have not been -— this is how I'm -~ this is how I'm
tentatively ruling, to the extent there is any information
on‘thié ~~ and I1'11l address you, Mr. Holmes, rather than
your client! To the extent there's any document, ﬁhere are
any documents conﬁained on this which are already part of
the reccerd, I would ask that your client kee@ this board
next to him.

HBe can then look at the documents. Perhaps we can then
go to whichever-page in the record that document appears.
He éanuthén inéfrucg-ﬁs based gﬁ hiéuﬁiéhlidhﬁs;-if>fhat's
what he wants:to do, which portion of, which portion of the
document we need to refer to. If tpere are any documents on,
that boérd which have not previously been made part of

Committee Exhibit One, you can attempt to introduce them.
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If you want them received into evidence, obviously subject
to any objections that the agency may have.

But as a practical matter, I'm not going to allow that
document in total to be published withouf knowing -- the |
fact that there are multiple documents-on one board doesn't
change the fact that it's multiple proffers as to what‘éach
of those documents purport'tp be so —-

MR. HOLMES: I would then ask if I might
supplement my question in just a moment and then maybe make
an offer of proof.

Q Mf. Vedad, did you carry this very board with those
exhibits to ColumbiaAforAwhét was the, quote, hearing that
you had?

A Yes.

o) all right. Did you place those documents in front of
the person that we understood, the traffic engineer, to be

the trier of fact?

A Yes.

Q Did you reference each one of those documents when ybu
did that?

A Yes.

Q And did you show him what these documents were?

1

MR. HOLMES: Then again, I understand the ruling,

and I of course, comply with it. But I make the offer of
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proof that we're not inlany position to create -- we don't
even get a copy of it -- to create. this document that is the

agency's record of this appeal.

' MS. MOORE: This is not something we created
MR. GANJEHSANI: Let me just clarify. This 1is a
compendium of documents that are exchanged between the
parties. From what I understand, I believe I may have
misstated earlier, this is something that is provided to the
parties¢ I believe prior fo or at the ADR that may or may
not have occurred. And I can't talk about that any more
than I'already:have. To the extent that that’may not have
happened obviously parties are on notice of.what Committee
EXhlblt One is. | -
In the APA letter that OHR sends 1t says that these

materials w1ll be provided to the panel memnbers

approximately one week before the hearing. So to the extent

that these documents, or that this board, or these documents

were presented by the appellant to an agency prior'to this
hearing, unless there's some -acknowledgement of transmittal

of those documents or there's some recognltlon that the

documents that were presented were already documents that

the agency was on notice of.
I still don't see how -- I don't see how your proffer
changes my ruling in terms of the fact that if:you're going

to seek to introduce these into evidence in this preceding,
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you have to still go through, still go thrbugh the mqtions
unless they‘ré documents that are already in the recdrd.

MR. HOLMES: I understand. And I Qas just simply
say —-- because I am trying to make a record --

| MR. GANJEHSANI: I understand.

MR. HOLMES:; -- as fo ﬁow the process went. And
in so far as we're here in an appeliant capacity, you're
here as an appellant group for purposes of the statute, then'
it seems to me thét certainly the evidentiary submissioné
that we've made at the lower level of the precedings should
be baft of this record. >But I understand your ruling and
I'11l comply with it. I just wanted to-make sure I'm clear.
Q Mr. Vedad, if you could‘turn thi; document toward you.
bkay. It probably woﬁld be jugt as well if you put it out
there facing you. |

MR.'éANJEHSANI: You can push that podium out if
you need to keep it back where you are.

Q All right. Or put it out a little further and let her
-- your opposing counsel can see it at the same time, but
however you want to do it. Just, if you Qould, first let's
stéfﬁ;-aﬁd‘cén‘§5u'iAeﬁgify,Aféf %9 éﬁféoéééjnfﬁe-doéuﬁéﬁﬁé
that are in this record that yéu haven't seen before?
Probabiy not.':What's the document on the far left?
Describe it in terms of it's title.
A Among all these papers in.here, two papers not in the
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record.
Q Okay .
A One of them is Disciplinary Action Procedures. And the

other one is annual leave and sick leave that state provides
for all employees. | |

0 - All right. So the one you're, the first one you're
referencing on the far left -- excuse me. Don't say
anything about it until I ask you a question. That is the
agency's publication as to what penalties it has for it's
offenses?

A . Right.

MR. HOLMES: We'd ask the committee to take --
'MS. MOORE: That's on page 20. It's in the
record, in thé record. Yeah, you Submitted that.
Q And.how about the far right? ‘
A The far righf ié, like I said,.it's jﬁst a balance of
all the employee in my office of what kind of a sick leave,
how many days or hours of sick leave or annual leave they

have.

0 Well, that's not necessary. All right. Why don't you

rip that one off and hand it to me? 2nd your testimony is |

everything else‘is in the record?
A Yes.
Q 'd lige you to give counsel, opposing counsel an
opportunity to confirm that.
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MS: MOORE: Well, just tell mé what pages iﬁ is so
we —- |
MR. HOLMES: You'll have to look through the
recora. We don't have a copy of what number --
MS. MOORE: You should have been sent a disk like
I was or -- I tﬁink this second one is what you just pointed
out, Allan, is 235. Do you remember —-- didn't yod point
that out as 2352
MR. GANJEHSANI: Let's do this, let's take a
break. I don't want to interrupt anyone's rhythm, but under
the circumstances I don't see a more practical means of
dealing with this. | '
' MS. MOORE: Can I write the pége numbers on this?
MR. HOLMES: VI do have a --
‘MS. MOORE: It's 238. I thinkva break would be --
I'll second that} esbecially if‘I get to participate in.it-
MR. HOLMES: I'm embarrassed to say I do have a
CD-ROM.. It came in November of last year, but I apologize.
MS. HUTTO: Let's take about a ten minute break.

And I think that'll give the counsel a chance to look at

those documents and e&erybody else a chaﬁde?tg'kihé”bf"

refresh themselves.
MR. HOLMES: Thank you.
MS. HUTTO: Are we ready to go back on the record?

MS. MOORE: We are,
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MS. HUTTO: Okay- We're back on the record. Ms.

Moore, were you able to get the documents identified thét
you needed?
| MS. MOORE: I don't  think we héve any -- we think

everything‘s.(inaudible). Anyway, I think it's all in here.
And I think we have page numbersAon most of them.
| MR. GANJEHSANI: Thank you for everyone's
cooperatioh in that respect.

MS. HUTTO: And we'il proceed.
Q Mr. Vedad, if yoﬁ woﬁld, let's go first to the
documénts in-the center there. What are those?
A I had a chance to put a page number on it, One of them
is page 33 aﬁd then 35 and then 37. The one that I'm
referring to is on pagé 33, 35, ahd-37.
Q Okay. Agailn, trying to avoid putting words in your

mouth, but at the same time'moving things alonq. If we look

at the document on page 35, the -~ what is the date of that
document ?
A The date of the document -~ the only date that I could

see is in here is the date that I worked for the DOT. And
o the bottom, date of 5-12-10. o |
Q That's the certification date?
A Right. |
o Of 5-122
A Five -- right.
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Q  All right. And what is it —-- if we look up under
section 04, that's discharge?

A That's the discharge.

And what does it say?

Discharge, that means whenever --

No; no. I'm éorry. What is the check mark?

The check mark is on violation of company rules or
policies? '
.Q | And so this documént, and it says last day worked, May

7th, correct?

A Correct,

Q "So this document was created, apparently on May 12th
and.has you terminated as of that date? _

A.' That's wﬁat appears to, unless they did it early on May
12th and put the date of May 12th on there, but yes. i

Q Now, your understanding was you were under
investigation? I'm sorry. The May 22nd suspension letter

says you're being suspended on May 22nd, correct?

A. Right.
Q This document says you've been terminated as of May
.léﬁﬁé, . . L . L

A *Right.

Q All right. Now, let's move to ~-

A One more thing, if you look at item number 90,
miscellaneous.
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Q Yes.

A Véry simply, they could have put down in.there
disciplihary suspension..

0 That's available there under miscellaneous?

A Yes.

0 That's not checked?

A That's not checked. They Jjust put -- they put down his

charge. That means it proves and supports the —-

o! Well, the committee will have to figure out what it
supports.

A Right.

Q‘ Let}s go down to document 37.

A 37, I have a recei&ed date of June, ‘08'that-1 been

discharged. And based on that rules and regulation and DOT,

or department has 14 days after the suspension date to tell

‘the employee either his suspension is over, he could go back

to work, or he is terminated. Well, this is 32 days after
that.
Q Okay . All right. Hand me those. And let's go back

now and talk a little bit about the documents that relate to

your use of the truck 1f you could When I say use of the
truck, I mean the claim is you‘ve misused the truck. And
what docgments there relate to your not mishsing or.properly
keeping time records?

A I had a chance to look over a lot of it carefully. And
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many of them it shows ten second stop;,SO second stop..

0] _Now, hold on. When you say many of them; for
clarification you're talking about the written GPS records
that we were able to obtain from them?

A Yes. The daiiy driving report, which came from GPS.

Q All right. So again, for the beﬁefit of the committee,
and not to testify, and with the indulgence,of counsel just
to clarify, there was a GPS aone apparently" And then there

were written documents that showed portions or maybe all of

the GPS, things that they thought were important, correct?

A Correct.

Q And those would show the interval at which you were
stopped and where you were stopped?

A . Right.

0 Okay. Tell me about that, now that you've got these
documents.
s Well, many of them shows one minute stop, 35 second

stop, nine second stop. and these are traffic lights that

I'm going through street and you stop and you go. You stop

and you go That s many of them And some of them is belng :

written down after 5 OO o] Clock I do not work after 5 OO

o'clock. One of them shows the truck went to Orangeburg for
69 miles. I didn‘t go to Orangeburg after 5:00:o'clock.
And that brings the log mileage. |

If I don't know who is using my truck, there is no
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way for me to find out whet the mileage should put down 1in
there-and-after what code should go-in there, especially.,
especially audit project, which they audited. And-come to
find out, everybody were doing it wrong. All_the time

sheets, they had to be checked and re-checked. And I was

the only one, only one, T had my time sheet and my log sheet

correct, because 1 separate every code that I was on that
project for any project. This is also a part of it.
Q What page is that?

I\ I have to find it.

MS. HUTTO: Mr. vedad, what is the name of the

document?
A THis is a Vehicle Daily Trip‘Log.
| SPEAKER: A135, page 135.
MS. MOORE: I think that;s not the one,he‘s got
thoegh.
A T saw it somewhere.
MS. MOORE: -Oh,.it is. I think it is 135.
A ‘ Right. 1In here shows, are showed for instance, 1if 1

-— on the far end on the remark, I put down exactly how much

mileage I put dowu on that charge code exactly how much I

Dut,dOWn'on the different charge code. Because like I said,
when I go, I just don't go 1nspect one road to see what's
g01nq on. I go at least two, three prOJect It depends how

many active project we have at that time. For instance, oh
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1-11, the same thing. I had three of them and ---

Q “All right; Now, anything else on thisAthat déalsAwith
your use of the truck that you think is assistan;e to you,
on this page?

A No. That would be it.

0 Okay. Now, with the trudk,lyou‘looked through
matefials that'you were provided, correct?

A Correct.

Q All right. And that's what you made reference to with
these many stops, in fact they were short, brief stops?

A ‘Right. | |

Q Okay. Now, is it the case that -- Jjust again, this may
be repetitive, but I want to make sure we get this point.
Were there times that you did eat luncﬁ whén you were

outside of your office?

A Right.
0 And what would the time period generally be for that?
A Like I said, because I'm diébetic I have to check my

sugar to see if I can eat or not, whether I'm hungry or not.

If my blood sugar is good I have to go get somethlng, but
unfortunately, not ;— I'm not normal person when you. ‘
dlabetic You cannot go 51t down in a fast food restaurant
or anythlng else. You just have to pick and cthse your
diet. I go to.Wal-mart. I pick up salad, or I>go to TJ

Maxx. I pick up some fish or whatever and -- or ]ust a
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snack. And basically, that's what it 1is.

Q iet me ask you, Mr. Vedad, 1if you could ldentlfy thlS
item.

A That was in -- our office, the whole office was under
investigation of using Or abusing gas and using truck card,
vehicle card for different trucks.

Q When was that?
A That was in 2000 -— part of it 2006 and seven, ongoing

thing. And when I was parked at Taco Bell I was -- I went

and ate. And when 1 was coming back to my car, that was 1in

downtown. We had a job in downtown, resurfacing job. I saw
this hanging off back of my truck. And come to find out
that they put a GPS on my car.

0] That's a GPS?

A Based on what they told me. 'And that one was on it, on
my truck for at least six to eight months, which they found

nothing I did wrong.

Q And at the same time this was in 2006, correct?
A Right.
Q And sc you were aware then that the Department of

ATransportatlon had at least once used a GPS —=
A Yes.

Q 4f to track you in your truck?

A Only ---yes.. .

Q Okay. Did you ever discuss that with them?
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A N6, no. They didn't even come, and asked, you know,
what happened to it or -- but I guess technology went a lot
higher in two years that, you know, they put it sqmewhere
else that it was -— it didn't fall off, but ---
0 Okay. Now —--

' MS. MOORE: Could we see that?

MR. HOLMES: Sure.

Q And the document that's over there on attachment< tﬁat
down there, is that -- no, the one underneath it.. Did you

find that? 1Is that in the record?

A It is in the record, yes.
0 What is that?
A This is one of the notes that Mr. Green was wrote -- it

is attachment E.
Q - Do yeu know what page it is? Hold on. Let me see.it'
for -- -
'MS. MOORE: That's page 72.
MR. HOLMES: 72, okay. ,
Q Tell us about what fhat doeument shows.
A That was one of my statement that I asked in one of the

meetlng that I had w1th Mr Green and Mr Henderson And he

'practically told me just because he's a supefvisor he is not

obligated to tell anybody where he's going and what he's
doing,:which I was reference fo -~ I saidg, As your assistant

-— I said, This is not 70's or 80's or even 90's. As an
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an opposite direction of where a project was?
A Well, that's what confounded me, is.1f he wére going to

a project or places he were sﬁopping were at projects it

|[would be one thing. But in fact, if you're going to James

Island and there are no projects there, and you're making
two.or three stops, there's really no reason to be there to
begin with.
Q That's all the qgestions I have. Please answer any
questions of the committee or Mf. Holmes.

MR. HOLMES: (Inaudible).

EXAMINATION BY MR. HOIMES:

Mr. Clark?>
" Yes. ' Correct.
Is this the first time we‘ve met?

Yes. N

(ORI oI A @

So ybu didn't appear at any hearing prior to this in
this case?
A I -- the hearing that was held with the department with

Mr. Shepherd, I was there for that..

0 Did you testify?

N ves i

Q In front of me?

A~ No, sir.

o) :When.you say the hearing that was held‘in the

department --
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That's correct.
I was at a hearing that was held.
I was, too-

and you testified?

A
Q
A
Q
an °  Yes, Sir.
Q With me tﬁere?
A No. ‘
Q Why was that?
A Because they had myself, and Mr. Green, and Mr.
Henderson in a separate session from YOu, I believe.
Q all right. SO there was no opportunity —-

MR. GANJEHSANf:V Wait a minute. Stop. Are we
talking about a mediation?

MS. MOORE: NO.. We have a pifurcated preceding,

like I think most state agencles —~

MR. GANJEHSANTI: Okay.

MS., MOORE: ~~ where 1t's a non—confrontational
where.there’s --
MR. GANJEHSANI: That's fine. I just want to get

that clear. I didn't mean tO interrupt, Mr. Holmes.

“Q-H Ydu ﬁeétified ﬁndér oéth?ﬂv

A No, sir.

Q All right. Was Mr. Shephefd there when you testified?
A Yes, Sir. o

Q All right. Did anyone CIOSS —~ did I have an
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opportunity to cross examine you?

a No, sir. ‘

Q No one-did?

A Well, I guess it depends on how you say that. Mr.
Shepherd asked many questions, yes.

o) Okay. Now, as far as the documentation, did you

presented to Mr. Shepherd?

A Yes,Asir.
Q This same documentation?
A Yes. It was not all of this, because there's a lot of

evaluations and things like that that we did not have.to

bring,'but the information that we've provided, vyes, sir.

We had all of it.

Q  All right. ©Now, but that was not in our session of the

hearing, that wasn't presented, was it?

A I have no idea.

0 Okay. You weren't tﬁére?

A No, sir. ‘

Q All right. Who else testified at that -- on that day?
A

Mr. Green and Mr. Henderson were there. And they may

have answered questions. I don't recall.

Q You don't know?

A I don‘t:recall.

Q ¢+ I mean, were you there in the room Qith them?
A I sure was. Yés,'sir. | |
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Q All right. But you don't recall whether there was any
testimony?
A Well, I -- again, there were a number of questions.

They may have answered some, but I can't recall whether they
did or not.
Q Okay. Ask you to turn to page 90 of the materials.

And I'm looking for the 2111 Easy Street address; do you S€€

that? .

A Yes, .sir.

Q all riéht. And you have -~ you're the one that put
next to that, "Jiffy Lube"?

A Yes, sir.

Q Now, in fact, that address on Easy Street 1is, according
tovMapquest, underneath a tree ——

MS. MOORE: Now, I'm going to object to him
becauée he‘é doing tﬁe samé thing that he said I couldn't
do, which is site to somethiné that's nét in evidence.

MR. HOLMES: - He waé allowed to testify how he went
through --

MS. MOORE: BHe was around —-—

MR. éA&jéHSAﬁii"W6ahﬁﬂwbéhi"6ﬁéwa£wa"tiﬁéﬁ"Mfl” |-

Holmeé?‘
MR. - HOLMES: He was allowed to testify that he,
went to Mépquest, that you can go, you know, expand the map,

you can look and see where the spot is. He showed some
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suspension and was forwarded on up- The determination by me
to make a recommendation was —- for termination came later
that next week, at which time paperwork was develobed. And
it got to me. And I signed it on May 25th. |

Q All right.

A and then it went to headquarters and was signed by Mr.
Watson onAMay 28th. | |

Q So your testimOUylis that the suspension paperwork was

done on May 7th, or May 12th?

A Tt was somewhere between that Friday and the following
Monday ..

Q A1l right. So 1if that's wrong, you are?

a Don't ask —- I don't understand that question.

Q That's all right. Okay. Now, as.far'as the —— as far

as the hearlng that we had 1n Columbia, 1f I understand 1t
correctly, no one CIoss examined you° Mr. Vedad did not get
to confrent you at the hearing? And your testimony was made
out of his presence in front of somebody else and it was

Unsworn,. correct?

A 1 was called to our hearing 1in Columbla with Mr.

Shepherd. Mr. Shepherd asked me several questlons- And“

Vafter that, 1'm not sure what the process is, because I'm

not part of that process.’
Q Well, let me 9O pack through the questlon I jUSt asked
you.
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Okay.

You wefe not sworn?

No, sir. I was not.

Mr. Vedad did not confront you during your examination?
No, sir. He did‘pot.

You were not cross examined?

Well, again, cross examined by you?

Tﬁat;s right.

No} sir. .I was not.

A representative of the employee?

That's -- yes. I was not.

And you were, in fact in another room, and as far as 1

know your‘presencé was not disclosed to us at any time?

A - 1 don't know.

Q Do you know when you were there, what time of day it
was?

A T don't récall the time. No, sir. It was in the
morning.

Q And do you know what time we were supposed to be there?

A No, sir, I don't.

MR. HOLMES: Give us.one second.

Q Exactly how many days did -- if you would, tell me when

you stérted:with the GPS?' Was ‘it quember, what? '
ya\ November 15th or 16th. I'm not sure (inaudible). The
léth of’NoVember. |
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fi COMMITTEE'S EXHIBIT
STATE EMPLOYEE GRIEVANCE PRO CEDURE . j—'
STATE APPEAL FORM :

TO. APPEAL THE DECISION OF THE AGENCY CONCERNING A GRIEVANCE UNDER THE STATE
EMPLOYEE GRIEVANCE PROCEDURE ACT TO THE STATE HUMAN RESOURCES DIRECTOR, THE
EMPLOYEE AND/OR REPRESENTATIVE INITTATING THE. APPEAL MUST COMPLETE THIS FORM AND
RETURNIT TO THE STATE OFFICE OF HUMAN RESOURCES.

EMPLOYEE'S NAME: 7253 470 12 J/?/M’/l

JOB CLASSIFICATION.. v/ oo, 77

AGENCY.___ SO T

HOME wnmsm,éuaj_ ZC& 294 /2
Stae Zip Code

'IELEPHONE_%? HZ?% 7323’ OC?// 743 474 COOL

1. Has the employee cornp]cted twelve (12) months of satisfactory setvice with the starc 1_ S

2. What disciplinary action tsken against the employes is being appealed? 44A Firs ]L QCEL e, c<’>

3. Has 'the employee rocetved a final decision from the agency? Y25 /4_,//{. ¢ :

4. What date did the employee receive the final decision? ‘%M&[&_ i

5. If the employce has not received a final decision from the agency, what date did the employee 'initian:-
the grievancs Wrtbm the agency's intemal grievance procedute? : 4 .

Plcase specify ‘why the employee contends that the agency's declsion concerning the grievance Is unfair and gtate )

elevant facts and fssues to support that position (continue on additfonal pages if necessary)
Nof‘ hCayate. ov, 7411/’»&0/ g,
{MCKO ' ///M /A” M /Dmaa&(m

Yo O 3’ Q.
,Zcﬁf i@é‘m m--ﬁf M@’ﬁ””% T WJ T

Plc&«e vgeclfy the relief that the employee is seekin by this : b eal (conhnue on. addmonal p es {f necessaEy)

(b ¥

;Iﬁ?‘*@fvﬂ :
J‘E)@‘O/}ij JC//f[ /) th/ 747)/?)/4/7%/\/1/;? ’ 74%55:_3.

/.,fééy,;éhz oS o0

Employee o Renrecafitative

Signature:

- - -
+ White Copy - Retuin to: - State Human Resourees Director Yollow Copy - Keep for your file
- Office of Human Resources
8301 Parklane Road, Suite A220
\Columbla., South Carolina 29223
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State Human Resources Regulations

SCDOT DISCIPLINARY ACTION POLICY

THE LANGUAGE USED IN_ THIS DOCUMENT DOES NOT CREATE AN
EMPLOYMENT CONTRACT BETWEEN THE EMPLOYEE AND THE AGENCY. THIS
DOCUMENT DOES NOT CREATE ANY CONTRACTUAL RIGHTS OR
ENTITLEMENTS. . THE AGENCY RESERVES THE RIGHT TO REVISE THE
CONTENT OF THIS DOCUMENT, IN WHOLE OR IN PART. NO PROMISES OR
ASSURANCES,.WHETHER WRITTEN OR ORAL, WHICH ARE CONTRARY TO OR
INCONSISTENT WITH THE TERMS OF THIS PARAGRAPH CREATE ANY

CONTRACT OF EMPLOYMENT.

' SCOPE AND PURPOSE -

This sets forth the rules, procedures and l‘csponSlblhtIGS of the Department of Transportation for

d1smp1mary actions.

STATEMENTS OFPOLICY

A Standard ranges of penalnes and uniforrn administration of remcdxal action have been
established for various types of unacceptable and undesirable conduct. To ensure that
disciplinary actions taken against employees in similar situations are consistent, each
supervisor and employee shall be made aware of the disciplinary -action policy. Itis most
difficult to be all-inclusive or to assign a degree of severity to the various offenses. In
such' cases, the supervisor(s) must rely on judgment to arrive at the proper disciplinary
action. (This policy does not apply to probatxonary employees who may be disciplined at
the Agency’s discretion.)

Dlsc1phnary Action with the exceptlon of termination and actions taken under the
Department's Alcohol and Controlled Substance Policy will remain in effect and count as
an accumulative offense in accordance with the followmg

1. Oral and wmten repnmand - 12 montbs

2. - Suspensmn Reasmgmnent and Demotxon - 24 months
B.  Line of Authority for Administering Disciplinary Actions; -

Oral and written repnmands may be administered by the immediate supérvisor The
immediate supervisor is to submit all recommendations for reassignment, demotion,
suspension and termination through channels to the Director or his/her designee for

approval.

July 1, 2001 .
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State Human Resources Regulations

Disciplinary Fact Finding Committee:

Each division head will have ‘the option of appointing a Disciplinary Fact Finding
Committee for the purpose of reviewing all facts surrounding the offense in order to
make a recommendation to the division head. A Disciplinary Fact Finding Commuttee
should only be appointed when the disciplinary action being recommended by the

employee's supervisor(s) is demotion, ‘reassignment, suspension or termination. The

Committee in its review and investigation, may schedule informal interviews with the
employee or witnesses, but is not authorized to conduct formal hearings. ‘

PROCEDURE FOR ADMINISTERING DIS CIPLINARY ACTION:

A. Oral Reprimands:
Many disciplinary problems of minor nafure can be resolved by means of an oral
reprimand. When disciplinary action requiring an oral reprimand is necessary, the
supervisor shall discuss the problem with the employee and do the following:
1. Complete in detail a HR-3, Disciplinary Transaction Form.
2. Present and discuss the HR-3 with the employes.
3. Allow the employee to give the reasons for his/her action.
4. Explain to the employee why his/her behavior has not been acceptable.
S Make su ggestions for corrections or improvement.
6 Advise employée what more stringent disciplinary action will be taken if
correction or improvement is not made. S :
7. Retain a copy of the HR-3 and forward the original containing the signature of the
supervisor and the signature of the eraployee, if obtained, through channels to the
Human Resources Office to be included in the employee’s. permanent personnel
file. o ’ E ' :
B. Written Reprimands:
When disciplinary action requiring a written reprimand is necessary, the supervisor shall
do the following: : ' : .
1. Complete in detail a HR3, Disciplinary Transaction Form, to include all pertinent
information. C
2. Review the written reprimand with the next level of supcrvision to ‘determine if
he/she concurs with the contents of the written reprimand and the action being -
taken. If the next higher level supervisor disagrees, they should jointly determine
what appropriate action should be taken. ' I
Tuly 1, 2001
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State Human Resources Regulations

3. Present and discuss the written réprimand withlithe emplojee. Tell the employee
exactly why he/she is being disciplined and what action he/she can take to

improve or correct his/her behavior.

4. Advise the employée that if further disciplinary action becomes necessary, it maj}

lead to a more severe disciplinary action up to and including termination

5. Retamna éopy of the HR-3 and forward the ori ginal containing the signature of the
~ supervisor and the signature of the employee, if obtained, through channels to the
Human Resources Office to be included in the employee's permanent personnel

file. . . 3

C. Suspension, Reassignment and Demotion:

“Much thought and consideration should be given and all circumstances should be
weighed carefully before suspending, reassigning or demoting an employee. If an
employee is suspended and later proved not at fault, he/she shall be reinstated to a |

comparable position, and receive his/her regular rate of pay for time-lost.

When disciplinary . action requifing suspension, reassignment  and/or demotion is
necessary, the supervisor shall do the following: : :
1. Prepare the HR-3, Disciplinary Trapsaction Form, reflecting suspension,

reassignment, and/or demotion and outline in. detail the reasons for the
disciplinary action, and in the case of suspension, the exact dates and time of

suspension.

2. Review the HR-3 with the next level of supervision to determine if he/she concurs o
with the disciplinary action being ‘taken. If the next higheér level supervisor
disagrees, they should jointly determine what appropriate action should be taken.

3. Attach-to the HR-3 any additional documentation deemed necessary and forward’

the original through channels to the Human Resources Office. This paperwork
must be submitted at least seven work days prior to the effective date of the
recommended action -in-order-to: pive- sufficient-time-for -app roval-by the

Director or his/her designee. i ‘

4. After réceipt of the approved HR-3 and Personnel Advice, present and discuss the
written notice of suspension, reassignment and/or demotion in- detail with the
‘employee. Tell the employee exactly why the disciplinary action was faken and - i
what action he/she can take to improve or correct his/her behavior. . o

s, Advisé the employee that if further disciplinary action becomes necessary, it may
lead to termination. ‘ ' :

July 2001 L -
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State Human Resources Regulations

6. Retain a copy of the HR-3 and immediately forward the original containing the
signature of the employee, if obtained, through channels to the Human Resources
Office to be included in the employee’s permanent personnel file.

i

Exception: When a violation is of a severe nature and it would be in the best interest of
everyone to remove the employee from the premises, and the offense calls for
suspension, the supervisor may suspend an employee immediately with the understanding
that final approval must be given by the Director or his/her designee.

D.  Termination:

When disciplinary action tequiring termination is necessary, the supervisor shall do the

following: ‘
1. Prepare'a HR-3, Disciplinary Transaction Form, that outlines the reasons for
terrmination. ‘ : - '

2 Present the HR-3 to the next level of supervision for his/her concurrence. If the next

level of supervision disagrees, they should jointly determine what appropriate action
~ should be taken. ) .

3. . Attach to the HR-3 any additional documentation deemed necessary and forward the
original through channels to the Human Resources Office. This paperwork must
be submitted at least seven work days prior to the effective date of the
recommended action .in order to give sufficient time for approval by the
Director or his/her designee. . -

4. After receipt of the approved HR-3 and Personnel Advice, present and-discuss the
termination with the employee. (NOTE: If an employee has been. suspended
pending approval of termination, a copy of the approved HR-3 and Personnel Advice

: shall be mailed certified to the employee.) :
S. Retain- a copy of the HR-3-and immediately forward the. original containing the
" signature of the employee, if obtained, through channels to the Human Resources
Office to be included in the employee’s permanent personnel file.

Exception: When a violation is of a severe nature and the offense célls- for termination,
the supervisor may suspend an employee immediately and advise him/her that

termination will be recommended and is pending approval of the proper authonty.

DISCIPLINARY ACTION GUIDELINES o
It is not possible to list all acts and omissions which may result in disciplinary action” The

disciplinary action that is appropriate for any particular misconduct depends upon a number of -
factors including but not limited to the length of the employee's service, the quality of that -

" Tuly 1,2001
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State Human Resources Regulations

service, the employee's prior discipi'méry record, the seriousness of the misconduct, and the
impact of the misconduct on others. The following listis merely a guideline of some of the more
obvious types of misconduct and the probable disciplinary action which may result from them. -

HOWEVER, the disciplinary action that is administered for any particular act or acts of
misconduct rests in the sole discretion of the Director or his/her designee. Suspensions,

terminations, demotions and involuntary reassignments are subject to review under the State
Employee Grievance Procedure Act in accordance with the provisions of that Act and the

Deépartment's interna) grievance procedure.

e All performguce'related' problems should be addressed by the guidelines established in
the Employee Performance Management System.*>* ' :

July 1, 2001 .
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State Human Resources Regulations
 OFFENSE FIRST 'SECOND THIRD FOURTH
OCCURRENCE OCCURRENCE OCCURRENCE OCCURRENCE |.
Any Accumulation Withina 12- Day Suspension Termination

mounth Period of 3 Different
Offenses Where the st
Occurrence Calls for an Oral to
Written Reprirnand -

month Period of 3 Different
Offenses Where the Occurrence
Calls for Suspension,
Reassignmeat, or Dernotjon

Any Accumulation Within a 24--

Termination

]

Awrested or Indicted for Alleged
Vio[z; ton of Federal or State
Cnminal Laws

When an employee is artested for any offense other than a minor traffic offense, the supervisor
shiould immediately conduct an Investigation. Depending on the severity of the offense, the
supervisor may recommeand from an oral reprimand to termination. Should the supervisor
deemn it necessary, the employee may be suspended immediately pending further investigation,
Aa employee who is placed on leave of absence due to arrest or who is suspended as a result
of the filing of an indictment or informatiop may be terminated before disposition of the
charge(s) against him/her and notwithstandin g that (1) the charge(s) is ultimately dismissed or
dropped, or (2) the employee is acquitted if the Director or hisher designee, after
investigation, determines that the charge(s) is true, '

Conviction of Violation of

" Oral Reprimand to

Written Reprimand to ~ § Day Suspension to

Stoppages, Slowdowns or
Strikes :

Federal or State Criminal Laws Termination Tcrminatioq Tecrmination
"Destruction, Alteration, or Oral Reprimand to  $ Day Suspension to Termination
Falsification of Records Termination Termination

Engﬁging in Unlawful Work- Written Reprimand 5 Day Suspension to Termination

to Termination Termination

Excessive Excused Absenteeism

'

Oral Reprirhand

Wiritten Reprimand 5 Day Suspension Termination

Tcr‘minationA—] |
|
7

‘(ACﬁOA must be taken in accordance with the Americans With Disabilities Act and the Family
Medical Leave Act. Please consult the Human Resources Office prior to taking any action.)

Excessive or Abusive Use of
-Sick Leave ... L

Oral chrima‘nd . Whritten chnma.nd .5 Day SUSanSfOH Termination

(Action mu-st be taken i accordance with the Americans With D-isa.Biliﬁéé- Act ar;dmth‘c F”';r'nily

Medical Leave Act, Please consult the Hurpan Resources Office prior to taking any action.)

Excessive Use of Telephooe for  Oral Reprimand ~Wiitten Reprimand . 9 Day Suspension Termination
- | Personal Matters . .
Failure ta Report for Work and 5 Day Suspension - Termination

Not Notifying Supervisor for
Ore (1) Day

Failure to Report for Work and
Not Notifying Supervisor for
Two Days or More

Termination ' K '

©. July'1,2001
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State Human Resources Regulations

OFFENSE . FIRST . . SECOND THIRD FOURTH
OCCURRENCE - OCCURRENCE - OCCURRENCE OCCURRENCE
Fighting, other than Reasonable 5 Day Suspensioti  Termination
Defense to an Unprovoked Attack ’
Gambling Duning Work Hours Written Reprimand 5 Day Suspension Termination
Habitual Tardiness or Failure to Oral Reprimand Written Reprimand 5 Day Suspension Teanination
Obsetve Assigned Work Hours '
Horseplay Oral Repaimand Written Reprimand 5 Day Suspension Termination
Improper Conduct Oral Reprimandto  Wnitten Repnmand to 5 Day Suspensioa to Termination
Termination Termination Termination :
Insubordimation . Written Reprimand S Day Suspension to Termination
' to S Day Termination
Suspension .
Interference with Other Oral Reprimand Written Repdmand 5 Day Suspension Termination
Employee’s Work : ’ ' .
Leaving Work Station Without Written Reprimand 5 Day Suspension Termination
Authorization '
Lozafing Oral Repnmand Written Repnmand 5 Day Suspension Termination
‘Malicious Use of Oral Reprimandto ~ Written Repnmand to 5 Day Suspension to Termination
Profane/Abusive Langudge to. 5 Day Suspension  Termination Termipation .
‘Others o ' .
Mishandling of Departmeat Written Reprimand 5 Day Suspeasion to Termination
. Funds or Documents to Termination Termination e " )
Negligence in Following Rules, Oral Reprimand to  Written Reprimand to 5 Day Suspension to Termination
Regulations, or Policies Written Reprimand 5 Day Suspeasion -_Temination
Written Reprimand to 5§ Day Suspension  ~ Termination

Oral Reprimand to 5

*Neghgent Authorized )
Day Suspension

Operation of a State Vehicle
Resulting in an Accident or
Persoual Injury

Termination to Termination

Written Reprimand to 5 5 Day Suspension to

Negligent or Willful Destruction ™ Termination
of or Damage to State Proper\‘y Day Suspcnsion Termination

or Equipment

Operation of a State Vehicle or 30 Day Suspension to Termination

Equipment without required Termination '

Valid License ) .

Refusal to Cooperate with 5 Day Suspension to Termination

- Administrative Investigationor ~ Termination

to Answer a Work-Related
--Question or.Inquiry...
Reporting to Work Undcr lhe
Influence of ot Using Alcoholic
Beverages or Illegal Drugs on

‘Refer to SCDOT Alcphol aﬁd Controlled Substancc; Policy. (Action must be in accordance with
the Act-on Alcoholism and/or the Drug Free Workplace Act. Employee should be advised of
available help sources.)

the Job. -
Sexual Harassment Written Reprnimand to 5 Day Suspension to  Termination (REFER TO
: Termination, Termination : DEPARTMENT’S
; SEXUAL
HARASSMENT -
. . POLICY)
Sleeping or Appearing to be Written Reprimand to S 5 Day Suspension to ~ Termination :
Sleeping While on Duty Day Suspension Termination - _}

July 1, 2001
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: OCCURRENCE OCCURRENCE OCCURRENCE OCCURRENCE"

Stealing State Property or While Termination
lﬂ State Property .

Suspended Pending
-| Tnvestigation '

L OFFENSE FIRST SECOND " THIRD " FOURTH ]

Where there is reason to believe that an employee may Be guilty of an act of a severe nature,
including by not limited to theft or mishandling of Department funds, and it is determined by
the supervisor that it would be in the best interest of al] concerned to remove the employee from
the premises, the employee may be suspended 1mmediately pending the outcome of an internal
investigation. On suspensions of this nature, a decision as to intermediate or final action as a
tesult of the internal investigation shall be 'made within fourteen (14) calendar days of the date

of suspension.

Unautherized Distribution of Written Reprimand 5'Day Suspension Termination
Written or Printed Material of ' : ‘
Any Kind :
Unauthorized Leave . 5 Day Suspension Termination o 7
Unauthorized Possession of Termination
Erca:ms ontheJob '
Unauthorized Release of Written Reprimand (o 5 Day Suspensionto  Termination
Confidential Information Termination ____Tenmination
Unauthorized Solicitation or Written Reprimand 5 Day Suspension Termination
Sales on State Premises - :
Unauthotized Use of State Wntten Reprimand 5 Day Suspension Termination
Equipment or Property - : ' )
Unauthorized Use of State 5 Day Suspension, to Temmination
Equipment or Property for Temmination
Ecrsonal Gain - . . : .
I;Violaﬁon of Traffic Lawsina  Oral Reprimand to Written Reprimand to  $ Day Suspension Termination
State Vehicle Temmination Termination to Termination
Willful Violation of Rules, 5 Day Suspension to Termination
| Regulations, or Policies " Tetmination '
Working on Personal Jobs - Wnitten Reprimand 5 Day Suspension . Termination
During Work Hours )

*Violation of these offenses could also affect an employee’s pn'vﬂegé to drive a State
Vehicle under the Department’s Fleet Safety Program. -

THE DIRECTOR OR HIS/HER DESIGNEE MAY TAKE LESS SEVERE OR MORE SEVERE
DISCIPLINARY ACTION THAN THAT INDICATED ABOVE, INCLUDING TERMINATION,
IF, IN HIS/HER SOLE JUDGMENT, HE/SHE DEEMS A DIFFERENT DISCIPLINARY -~

ACTION APPROPRIATE. :

July 1, 2001
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CERTIFICATE OF COUNSEL

I herby certify that the foregoing Record on Appeal contains all material proposed to be

included by any of the parties and not any other material.

April 17,2013 e
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I hereby certify that I this day served the Record on Appeal in the matter of Mohammed
Vedad, Appellant, v. South Carolina Department of Transportation, Respondent, S.C. Court of
Appeals No. 2012-212952, by sending a copy, first class mail, to the following:

Natalie J. Moore, Esq.
Office of General Counsel

955 Park Street, Suite 343
Columbia, South Carolina 2920

DONE this 17th day of April, 2013.
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