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STATE OF SOUTH CAROLINA o
'INTHE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Jamesetta Washington, as Guardian ad Lifem—for CASE NO.

Jayden Washington, a minor

X Plaintiff ) 2007-CP-10-1553
) _ ‘ .
V. ) MOTION AND ORDER INFORMATION
B ) FORM AND COVER SHEET '
Edmund Rhett, Jr., M.D., Low Country Obstetrics & . ) ' ' :
Gynecology, P.A., Tenet South Carolina, lnc D/B/A
East Cooper Regaion! Medical Center ‘ :
[] Defendant. , )
Plaintiff’s Attorney: ‘ Defendant’s Attorney:
Edward L. Graham, Bar No. 2483 ‘ ‘ Chilton G. Simmons¥*, Bar No.
Address: ' : ' Address:
Graham Law Firm : ‘ "Hood Law Firm, LL.C
PO Box 550 . —_— PO Box 1508
Florence, SC 29503 | Charleston, SC 29402. _
phone: (843) 662-3281 fax: (843) 665-0254 phone: 843-577-4435 fax: 843- 722 1630
‘e-mail: egraham@grahamlawﬁrm net other: e-mail: other
| [_] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
<] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and IIT)

* Additional Counse! of Record:

Lindsay K. Smith Yancey
Pratt-Thomas Walker, P.A.
P.O. Drawer 22247
Charleston, SC 29413-2247

Jameg E. Scott,' 1\

Young Clement‘Ri'vers, Le
P.0. Box 993 o
Charleston, SC 29402-0993

 SCCA/233 (11-03)
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| [] MOTION FEE COLLECTED:

AN
=

SECTION I: Hearing Information
Nature of Motion: '

| Estimated Time Needed: Court Reporter Needed: [ ] YES / X NO

SECTION II: Motion/Order Type
[] Written motion attached A
X] Form Motion/Order

[ hereby move for relief or acti

y the court as set forth in the attached proposed order.

Signature of Attorney for [Taintiff / [ ]Defendant Date submitted

SECTION III: Motion Fee
X PAID - AMOUNT: $25.00
(JEXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
() Indigent Status [ ] State Agency v. Indigent Party
] Sexually Violent Predator Act [] Post-Conviction Relief
] Motion for Stay in Bankruptcy -
] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s mstructlons
Name of Court Reporter -

[[] Other:

' "JUDGE’S SECTION ( / ‘/VM %
IZ{'Iotlon Fee to be pald upon filing of the attached . / :

order.

[ other:

, - CODE: @é 21 Dae:_ oA 107
S _ _. . CLERK’S VERIFICATION '

A . o " Date Filed:
- Collected by: .

[_] CONTESTED ~ AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA, IN THE COURT OF COMMON PLEAS

-0
=
= @
>

Defend_ants.

)
COUNTY OF CHARLESTON | ) .- NINTH JUDICIAL CIRCUIT -
: R ‘ ) C/A No: 07-CP-10-1553
Jamesetta Washington, as Guardian ad - ) - '
Litem for Jayden Washington, a minor )
) =
- Plaintiff, ) o 2
) MULII WEEK TRIAL DﬁC@i} 2,
vs. ) s
Edmund Rhett, Jr., M.D. Low Country ) "CASE MANAGEMENT o ER’,}‘; ‘é
Obstetrics and Gynecology, P.A.; Tenet ) <% »g.ﬁ
South Carolina, Inc. d/b/a East Cooper ) %J 2,
Regional Medical Center, ) 2e
, ) [Pty
)
)

The Court hereby issues thJS order for the management of thls case pursuant the authority -
conferred by the Administrative Order of the Chief Justice establishing the Multi Week Tnal

Docket for Charleston County, South Carohna _

COMPLEX CASE -

...The. Court hereby finds that. this.case is-complex. in -that it invelves numerous: pretrial- motions

raising difficult or novel legal issues that will be time-consuming to resolve, management of a
large number of witnesses, a substantial amount of documentary evidence and a large number of
separately represented parties. Complex jurisdiction is assigned to this Court for the disposition

- of remalnmg motions and the trial of the case. ‘Nothing herein prevents this Court from -
T assngnmg other qualified Judges or spec1al referees to resolve motions and discovery’ issues

" pending in this case.

PRIMARY.CASE MANACEMENT DATES
This case is set for. jury trial for the term of multi weék trial court beginning March 1, 2010..
There can be no postponements, contmuanccs protections for counsel or parties, or other relief
that would delay the tr1a1 of this case.
Last date to add a party: ‘November 2, 2009
Last date to dlsmlss pursuant to Rule 40 SCRCP F ebruary 22,2010

Last date to amend pleadmgs asto exlstmg pames January 4 2010 .

- Last _date for all parties to designate expert thnesses: October 30, 2009

-
i




Last date for all parties to de51gnate rebuttal expert witnesses: November 30, 2009
Last date to name fact witnesses (without unanimous consent): January 4,2009
Al D1scovery motlons shall be filed by: January 1 1, 2009

All Discoyery shall be completed by: January 29, 20l(l

All d1spos1t1ve motions shall be filed by: February 1, 2009

Mediation by (requrred even if prevrously done, see below): FebruarylS 201 O
Exchange of proposed exhxblt lrst by: February 18, 2010

Counsels' exhibit conference concluded by February 18, 2010

Exchange of complete wrtness and ﬁnal exhrbxt lists and motrons in hmme by: February 18,2010

.All exhibits pre- -marked and a complete list provrded to Clerk by February 26 2010
(Exhibits which are not pre- marked may be excluded by trial Judge)

Tnal readmess conference conducted by: February 22 2010
o~

Pax
Pre- tnal bnefs and voir drre forwarded to Judge-l*«z‘ewm%-r by February 27, 2010

‘ - Bax
Proposed jury charges subm1tted to Judge Nemln by: February 217, 2010

Trial Date: -~ Term beginning: March 1, 2010
Estrmated length of trial: Two Weeks

The final pre-trial conference wrll be conducted 1mmed1ately prior to.the commencement of the
-trial. :

MANDATORY MEDIATION

Thrs Order requires mediation between the parties prior to trial, regardless of whether a case has
been previously mediated. All attorneys, parties, and insurance representatives with full
_ settlement authority must be present at the mediation: Attendance by telephone or other
electronic means is not permitted. Full settlement authority shall be defined as, in the case of the
insurance carrier, “a person or persons familiar with the case and who is(are) empowered with
the decision to offer a settlement sum up to the existing demand of the Plaintiff or the policy
* limits of coverage, whichever is less.” If more than one carrier provides coverage for a particular
party, each and every carrier must participate. Full settlement authority for any party means the
party individually or a representative who has binding authority to make a final decision for that

Garr :



st

party. Inthe event that insurance coverage issues are in dlspute in the case, the term "all

‘attorneys" includes coverage counsel for the carrier.

TRIAL READINESS CONFERENCE

At the trial readiness conference before this Court, the parties will be prepared to address any
outstanding discovery motions, in limine motions, the exchange of actual exhibits and exhibit
lists, and the exchange or viewing of demonstrative evidence. The Court will also address such
issues regarding scheduling of any necessary pre-trial hearings, trial technology, jury voir dire
and jury composition, any issues regarding compilation of the evidentiary record, and such other
matters as the parties may brmg to the Court s attentlon or as the Court may determine in its
discretion.: M

Dated: /, / ' : /

11/07

Premdmg Judge.




171|Graham

=" |Law Firm, PA.

Edward L. Graham
Mary H. Watters -

383 W. Cheves Street (29501)
P. O. Box 550
Florence, SC 29503

Telephone (843)662-3281
Facsimile (843) 665-0254

September 24, 2009

The Honorable Julie J. Armstrong
Clerk of Court — Charleston County

-100 Broad Street, Suite 106

Charleston, South Carollna 29401-2258

Re: Jamesetta Washington as Guardlan ad Litem of Jayden

Washington, a minor v. Edmund Rhett, Jr., M.D. Low Country
Obstetrics and Gynecology, P.A.; Tenet South Carolina, Inc
d/b/a East Cooper Reglonal Medlcal Center

C/A: 07-CP-10-1553
Dear Ms. Armstrong,

Please flnd enclosed for filing one original and three copies of a
Multi Week Trial Docket Case Management Order together with a.

- check in the amount of $25.00 to cover the fi hng fee. This Case

Management Order has been agreed upon by all parties forthe ~ =
above reference case, as requested by Judge Newman.

Please return three copies of the enclosed document in the
enclosed postage-paid envelope once it has been filed with the

‘ Court

By copy of this letter, this document is being'supplied to all parties

- of record.

Please do not hesitate to contact our office with any qUestions.’ _

With:Kind Regards,

} Dbt vt e

Martha Pavelek
Paralegal to Edward L. Graham

/mijp
Enc.




STATE OF SOUTH CAROLINA

- COUNTY OF CHARLESTON

"Jamesetta Washingtoh, _as GAL for Jayden

W 1
[} Plaintiff -

Edmund Rhett, Jr., Et Al
] Defendant.

IN THE COURT OF COMMON PLEAS

CASE NO.
2007-cp-10-1553

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plaintiff’s Attorney:

Edward L. Graham; Mary H. Watters, Bar No
2483; 69624

Address

P.O. Box 550, Florence, SC 29503

phone: 843-662-328] fax: 843-665-0254
e-mail: other'

Defendant’s Attorney: :

Linsay Smith-Yancey; Chilton Simmons; James E.
Scott, Iv, Bar No. :

Address:

P.O. Drawer 22247, Charleston; P.O. Box'1508,

Charleston; P.O. Box 993, Charleston
phone: - fax: ,
e-mail: other:

[ ] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and )
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)

X PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT)
: SECTION I: Hearing Information ‘

Nature of Motion: Motion for Leave to Amend Summons and Complaint ‘

Estimated Time Needed: 15 minutes Court Reporter Needed: [DYES / [JNO

(] Written motion attached
(] Form Motion/Order

SECTION II: Motion/Order Type

I hereby move for relifff or action by the court as set forth in the attached proposed order.
, [/\-——-— ‘ : - lodg-09

Signature of Attorney for [SPraintiff / [[]Defendant

Date submitted

X PAID ~ AMOUNT: 25.00

[ ] Indigent Status

" [] Sexually Violent Predator Act

~ [[] Motion for Stay in Bankruptcy
- [[] Motion for Publication

Name of Court Reporter:
[] Other:

SECTION III: Motion Fee -

[ JEXEMPT: [] Rule to Show Cause in Child or Spousal Support

" (check reason) [[] Domestic Abuse or Abuse and Neglect

[] state Agency v. Indigent Party

] Post-Conviction Relief

[] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court;-or,
- reduced to writing from motion made in open court per judge’s mstructlons

o T B

JUDGE’S SECTION
E’ﬁonon Fee to be paid upon filing of the attached
order. . - .
(] other:

va /\/WA\
o —1

JuD

cope: 2|17 JI= L-o‘?

Date:

Collected by:

'CLERK’S VERIFICATION

Date Filed:

SCCA/233 (11-03) ~




STATE OF SOUTH CAROLINA

)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
) C/A NO.: 07-CP-10-1553
Jamesetta Washington, as Guardian ad ) > AN
Litem for Jayden W i, @ minor, ) ) % ~
| ) 2 B <
Plaintiff, ) % %;“, Sy @
vs. : ) CONSENT ORDER TO % o
S | ) AMEND SUMMONS AND COMPLAINE} o
Edmund Rhett, Jr, M.D., Low Country ) N
@ Obstetrics & Gynecology, P.A., East Cooper )
Community Hospital, Inc. )
N . )
1
G\_ Defendants. g

- This matter comes before the Court by Motion of the Plaintiff seeking leave to amend the

| Summons and Complaint in the above’ captxoned case so as to add a new Defendant AMN

IN THE COURT OF COMMON PLEAS

Serv1ces Inc f/k/a Nurses RX Inc A copy of the proposed amended pleadmg is attached

hereto. Counsel for Defendants consent, and all counsel stipulate that granting leave to make this

amendment will not in any way delay the trial.

AND IT IS SO ORDERED.
ﬂ/ lle \
Presigiig Judge
Charleston County °
Court of Common Pleas
(L\MUQ&\ South Carolina

Oe{Neber . .2009

[CONSENT PAGES TO FOLLOW]



Edward L. Graham

Mary H. Watters

Graham Law Firm, P.A.

Post Office Box 550
Florence, South Carolina 29503
Attorney for the Plaintiff
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~ James E.

[CONSENT PAGE TO FOLLOW]

WE CONSENT

it, [V
Young£Zlement Rivers, LLC

Post Office Box 993 .
Charleston, South Carolina 29402-0993

Attorney for Low Country Obstetrics and Gynecology




Dct. 300 2009 10:49AM

WE CONSENT: X #UG6S) |

ylton' Si )
Hopd Law Firm, LLC
5t Office Box 1508 -
" Charleston, South-Carolina 20402
Atorney for Edmund Rhett, Jr.

- [CONSENT PAGE TO FOLLOW]

No. 8610

P.

2
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Charleston,, South Carolina 29413 ond
Attorney for Tenet South Carolina, Inc. 4é#¥#& East Cooper Regional Medical Center

[CONSENT PAGE TO FOLLOW|




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
' ) NINTH JUDICIAL CIRCUIT
)

COUNTY OF‘CHARLESTON CASE NO.: 2007-CP-10-1553
Jamesétta Washingtdn, as Guardian ad Litem )
for Jayden Wr " ', aminor, )
)
Plaintiff, )
: ) :
vs. - ) . ORDER: DiPmics /ey
. ) . J |
Edmund Rhett, Jr., M.D., Low Country ) A AT Jete “es. Iz i
Obstetrics & Gynecology, P.A., East Cooper ) " =] ‘
Community Hospital, Inc., and AMN Services, ) < = ; )
Inc., f/k/a Nurses RX, Inc., ) (S R
T o ) - \ 2 T
Defendants. ) or ™ T
R - -
- B e B
This matter came before me by Verified Petition.of Jamesetta Washington, %tgrdiap ad
o : o S 3 PE o
Litem for Jayden W: ~ . Following a hearing on March 2, 2010 at whfph time 1 heard

from Petitioner, her counsel and all other interestt;,d parties, [ find that the ‘Court“has jﬁrisdiction
of the parties and of the subject matter, and that all parties entitled to Noéice 6f ihis Hearing have
béen brovided proper Notice, or waived their fight to Noti.ce in wfring Qr,by personal appearance
.~ atthe Hearing. " | | |
Based on the Verified Petition‘, comments of c.ounsel, file materials and testimony of the
- Guardiaq ad Litem',' I ﬁnd that the settlement as described and set forth in the Verified Pétitidn is
n fac;c in the best interest of ‘the nilinorr éhild and should be approved by thé Court. I find that a'
check should be issued, totaling $80,0Q0.06, payable to Plaintiff’s counsel within thifty (30)
c:{a;/s. I find that Plaintiff’s éttomey has .done an excellent job for his client on a difficult case;
anci that the :covntractual fee of 40% of $32,000.00 is just and proper, is approved' by the Court
anci is payable from fhe settlement. ﬁlﬁhcr ﬁnd that litigatio‘n expenses. to date incurred by .

counsel in excess of the gross settlement, were necessary, proper and beneficial in the

e e T TPGL3139631vI



representation of the minor child, and should be approved by the Court and reimbursed, to the
extent possible, out of the minor child’s share of the gross recovery. I find the statutory

‘Medicaid lien applies only to the child’s net recovery of which there is none at this time and that

further recovery is expected out of which the statutory Medicaid lien can be paid. I find it would

be just and proper for the Guardian ad Litem to consummate the settlement, execute and deliver

a proper receipt and Covenant Not to Sue the settling Defendant,_AMNA Services, Inc., f/k/a

Nurses RX, Inc. (hereafter “AMN”) on behalf of the Plaintiff, and execute and deliver any.other

documents necessary to effectuate the settlement. I further find that the Plaintiff through counsel

_ has represented that, as part of the settlement he agrees to abandon any claim at trial related to

the alleged neghgence of Judy Mercer R.N. so as to extinguish any clarm for 1ndemmty by the)

hosp1ta1 based on such alleged neglrgence by operatxon of law

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED AS FOLLOWS:
1 - The settlement agreement as set forth in the Verified Petition shall be and the
same is hereby approved as being in the minor’s best interest;

2. The Petmoner 1S authonzed as Guardian ad Litem to consummate the settlement,

execute and deliver the proper recerpt and Covenant Not to Sue and execute and

deliver all other documents necessary to the foregomg,
3. AMN Servrces, Inc., f/k/a Nurses RX, Inc. or its insurer is authorized and directed
to issue a check totaling $80,000.00 payable to Plaintiff’s counsel within thirty

(30) days

4. All claims agamst AMN and its agent, Judy Mercer RN are dxsmrssed with -

prejudice.

TPGL 3139631v1
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‘S;V "~ The Petitioner as Guardian ad Litem is authorized and directed to pay Graham

. Law Firm, P.A.’s contractual fee and also to use the balance of funds to partially

reimburse litigation expenses as described in the Verified Petiﬁon, out of the -

minor child’s portion of the gross recovery.

6. - The Plaintiff’s claims arising out of alleged negligence by Judy Mercef; R.N. are
‘hereby abandoned by P'laintiff so as to extinguish any potential liability claim by
East C-ooper Regional Medical Center against the settling Defehdant; with the
Plaintiff haying the right to proceed with other distin_ct liability claim§ against
East Cooper Regional .Medical ‘Cyenter and other Defendants. |

7. The remaining claim against Dr. Edmund Rheit, Low Country Obstetrics and

Gyn'ec'ology, P.A. and East Cooper Regional Medical Center are to remaih_on the.

active trial roster.

AND IT IS SO ORDERED this __ L™ day of ___psecit ,2010.

lfieg

J. Michaél Bakley® -
Presiding Jydge
Ninth Jugi€ial Circuit

TPGL 3139631v1
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WE CONSENT:

/QMW%@@@;@M

setta Washmgton as Guardian ad Litem
- Qf ayden Wi

Plaintiff/Petitioner

/LR

\

Edward L. Graham, Esquire
Graham Law Firm, P.A.
P. O. Box 550

- Florence, SC 29503

Attorney for Plaintiff/Petitioner

@Lgﬁ @ ?/n/lo‘

Johr{K Blincow, Jr

Turner Padget Graham & Laney P A
P. O. Box 22129 ’
Charleston, SC 29413-2129

Attorneys for Defendant AMN Services, Inc., f/k/a Nurses RX, Inc

- TPGL 3139631vl




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

* Jamesetta Washington, as Guardian ad
Litem for Jayden' W . " . minof

" Plaintiff,

VS.

Edmund Rhett, Jr., M.D., Low Country
Obstetrics and Gynecology, P.A.; Tenet
*."South Carolina, Inc., d/b/a East. Cq_oper

Regional Medxcal Center

Defendants.

IN THE COURT OF COMON PLEAS
NINTH JUDICIAL CIRCUIT -
2007-CP-10-01553

"\

| . [N
mrﬁ : IZI) p—
ORDER DENYING- 3 &

PLAINTIFF’S MOTION FOR fraces i
NEW TRIAL ABSOLUTEb pa—

g

(Endmg Case): = e
5= = I

wf_‘? - i

o @ ‘

This medical malpractice claim, after a three week trial, ended in a jury verdict for
Defendants on August 11, 2010. Plaintiff has now moved for a new trial absolute, citing six (6)°
reasons for this requested relief. After review, the Court finds Plaintiff’s cited bases for relief are
not meritorious, the trial was fair, and there was substantial evidence in the record to support the
jury’s decision. Therefore, Plaintiff’s post-trial motion is denied, and the jury verdict for

Defendants is confirmed..

IT IS SO ORDERED.

August 26, 2010

This judgment was entered on this

- A copy mailed first class on this

day of

day of

oy

J. Midhael Baxley, Presiakig Judge 0

2010.
2010, to attorneys of record

as follows:

Attorney for the Plaintiffs
 Edward L. Graham, Esquire
. 383 W. Cheves Street -

Florence, SC 29501

Attdmey. ‘for the Defendants

Molly H. Craig, Esquire
P.O. Box 1508

~ Charleston, SC 29402

'CLERK OF COURT

17
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" DearDon: =~~~ - el - - B

State of South Carolina
The QEtrrutt Qtuurt of the jfuurtb EIuhmaI @trtult

J. MICHAEL . . 531 EAST CAROLINA AVENUE

- HARTSVILLE, SOUTH CAROLINA 29550
BAXLEY o . . TELEPHONE: (843) 383-4114
JUDGE ) . . - ) FAX: (843) 383-4116

' E-MAIL: ibaxleyj@sccourts:org

August 26, 2010

. Honorable Julie I. Armstrong " .
-Charleston County Clerk of Court -
c/o Don Michele '

100 Broad Street, #106
Charleston, SC 29401

Re: Wieters v. Bon Secours-St. Francis Xavier Hospltal et al
. Case Number 06-CP-10-1397

' Attaéhed please find a Form 4'Order Denying Plaintiff's Pbst Trial Moﬁbns that has been
completed in the above listed case. Please flle this Order and serve 1t on the parties. This case is .
now fully ended at the trial level. :

Thank you for your assistance in this-matter.

Sincerely yours,

) Myrehad @K%
I MIC}‘ael Rax_l_ey ' .

ki)

Enclosure




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
o : ) NINTH JUDICIAL CIRCUIT
* COUNTY OF CHARLESTON ) A , '
) CASENO.:2007.-CP-101553-
) : f
Jamesetta Washington, as Guardian ad Litem ) MOTION AND ORDER INFORMATION
of Jayden W . a minor, , :
: ‘ : Plaintiff, ) FORM AND COVERSHEET
VvS. ) . o
)
Edmund Rbett, Jr., MD, Low Country )
Obstetrics & Gynecology, PA, East Cooper
Community Hopsital, Inc. and AMN Services,
Inc. f/k/a Nurses RX, Inc.,
‘ Defendant. )
Plaintiff’s Attorney: 4 Defendant’s Attorney: '
Edward L. Graham, Bar No. 2843 . Lindsay Smith-Yancey, D. Jay Davis, Jr., Bar No.
Address: , . ' '
Graham Lw Firm, P.A. ) Address:
P.O. Box 550 : _ (Smith-Yancey)Pratt-Thomas Walker, 16
Florence, SC 29503 Charlotte St, Charleston, SC 29403
Phone: 843-662-3281Fax 843-665-0254 . ‘(Davis)Young Clement Rivers, LLP, 28 Broad St,
E-mail: egraham@grahamlawfurm net Charleston, SC 29401 :
Other: ___ . _ , | Phone: 843-727-2200,843-577-4000 Fax
' E-mail: Isy@p-tw.com, jdavis@ycrlaw.com
Other:

[ IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I[I)
[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I) .
[<XPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearmg Information

Nature of Motion: o .
Estimated Time Needed: Court Reporter Needed: - [ JYES/[ ] NO

. SECTION II: Motion/Order Type
[ ]Written motion attached : o
DXForm Motion/Order

I hereby moer action by the court as set forth in the attached proposed order.
- P 5 A 12z '

Slgnathre ))f' Attorney for . Plaintiff /[_] Defendant Date submitted

SECTION III: Motion Fee

[] PAID - AMOUNT: $
[(JEXEMPT: - [JRuleto Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
: ‘ [] Indigent Status  [_] State Agency v. Indigent Party-
[] Sexually Violent Predator Act [_] Post-Conviction Relief
[] Motion for Stay in Bankruptcy
(1 Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s mstructnons
" Name of Court Reporter: _____
- [] Other:

19



20

JUDGE’S SECTION

[] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.
[] Other: Date:

. CLERK'’S VERIFICATION
Collected by: Date Filed: _

[[] MOTION FEE COLLECTED: § _
[[] CONTESTED - AMOUNT -DUE: $

SCCA 233 (11/2003)




STATE OF SOUTH CAROLINA -

_ IN THE COURT OF CCMMON PLEAS
COUNTY OF CHARLESTON

. NINTH JUDICIAL CIRCUIT
_ C/A NO: 2007-CP-10-1553

Jamesetta Washington, as
Guardian Ad Litem of

Jayden W aminor ' N é
: o

[ U A
Plaintiff, VB

v, ORDER | 2% ™
Edmund Rhett, Jr., M.D., Low AfPRoVIN & 9¢ 23 =
Country Obstetrics & Gynecology, StrreemedT \_ —4% -
P.A., East Cooper Community o

Hospital, Inc., and AMN Services,
Inc. f/k/a Nurses RX, Inc.,

Defendahts.

This matter came before me by Verified Petition of Jarnesét‘ta Washington, Guardian ad
Litem for Jayden W *° .. | seeking Court dpproval of partial settlemenfs by the Plaintiff with
Defendant Low Country Obstetrics & Gynecology, P.A. (hereinafter “OB Group”) and- East

Cdoper Community Hospital, Inc. (hereiﬁafter “Hospital”). The case was tried against

Defendants Dr. Rhett and the OB 'Group between July 26, 2010 and August 1A1, 2010. Prior to -
~trial, I heard from the parties in open court and Qfally approved from the bench the Plaintiff’s

partial Settlgmeht with the Defendant Hospital. During trial, at the beginning of jury

- deliberations, I heard from the parties lin‘op‘en court and orally épproved f;orri the bench the
Plaintiff’s parﬁal settlement with the OB Group. Iam now asked to enter a formal written order
~ to confirm my. abproval of these parfial settlements, as well as ”related:issués concerning
attorneys féés, reimbur-sa-xble litigation expenses :and'pro;-:osed arrangements éonceming the
Mediéaid lieﬁ. After heéring from the paﬁieé and counsel lin operi court as noted above; and after

careful review of the Verified Petition, attached affidavit and materials, I find that the Coﬁrt has

ERIER
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jurisdiction of the parties and of the subject matter; and that all parties entitled to notice of the
hearings were present and representéd at the prior hearings. |

Based on the Verified Petition, comments of counsel, ﬁl¢ raterials and testimony of the
Guardian ad Litem at tﬁe hearings and by Affidavit, I find that tk;e settlement as described and set

forth in th‘e‘ Verified Petition is in fact in the best interest of the minor child and should be

: approv-ed by the Court. I find that Plaintiff’s attorney has done an excellent job for his client on

a difficult cése; and that the contractual fee is a fair and reasonable fee based or'1>all of ther factors
to be considered under the Rules of Professional Conduct and should be approved by the Court.
I further find that the eipenses in the total amount of $353,3 19.65 and net’ amount of

$305,319.65 after application of $48,000 from a prior parﬁal settlemént,'itemized in an exhi'bit,

~ were necessary, .propcr and beneficial in the representation of the minor child, and should be

-approved by the Court and reimbursed bgﬁ of t_f_lgumin_qri chlld’s share of the gross recovery. I V

further find that Plaintiff is responsible for satisfying all statutory liens and insurance
subrogation demands, if any; but I further find that no private health insurance company has
asserted a subrogation demand; and Plaintiff is seeking compromise of the Medicaid lien. I find

that Plaintiff seeks leave to execute and deliver to the settling Defendants the necessary

- settlement documents, pay her contractual attorneys fees (except for $47,410.92 in fees to be

held in gscrbw) and expense feimbﬁ;seinents and retain the balance of $9_9,091.27 (répreéenting
net after attorneys fees and expenses and $47,410.92 in escrbwed attorﬁéys_feesj in trust pending
further negotiations or court proceedings regardingv a _potenfial compromise With Medigaid. I
find it wbuid be just aﬁd proper for the _Guardian ad Litem to consummate the settlement,
execgté and deliver a_préper receipt and release on behalf of the mincv)rv Plaintiff, execute and

deliver any other documents necessary to effectuate the settlement, and hold the balance of



$99,091.27 in trust pending further negotiations or court proceedings regarding a potential

1

compromise with Medicaid.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as follows:

| PR

The settlement agreement as set forth in the Verified Petition shall be and the

same is hereby approved as being in the minor’s best interest;

- The Petitioner is authorized as Guardian ad Litem to consummate the settlement,

execute and deliver the proper receipt and release, and execute and deliver all

other documents necessary to the foregoing;
The Petitioner is authorized to execute and deliver the necessary settlement
documents to the settling Defendants; and Defendants are authorized and directed

to promptly issue and deliver to Plaintiff’s counsel their respective checks totaling

- $595,000, payable to Plaintiff’s counsel; $395,000 from the Defendant Hospital

and $200,000 from the Defendant OB Group. ‘

The Petitioner as Guardian ad Litem is authorized and directed to pay Graham

Law Firm, P.A. its contractual attorneys fees as set forth in the Verified Petition

(except that $47,410.92 shall be retained in escrow pending resolution of the

Medicaid lien);

" The Petitioner as Guardian ad Litem is also authorized and directed to pay to

- Graham Law Firm, P.A. reimbursement of net litigation expenses as described in

the Verified Petition out of the minor child’s portion of the gross recovery;

The Petitioner and her counsel are authorized and directed to retain the sum of

$99,091.27 (representing‘ $51,680.35 in net after attorneys fees and $47,410.92 in

escrowed attorneys fees) in the Graham Law Firm Trust Account pending

23
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10,

resolution of the Medicaid lien By satisfactdry compromise, settlement
negotiations or furtﬁer court proceedings;. |

The balance of the $51,680.35, if any, remaining after satisfaction of the Medicaid
lien shall then be payable for the benefit of the minor, Jayden W. L, eithér
to a Pooled Special Needs Trust or, if the net cash exceeds $10,000, to a
Conservator appointed by the Charleston County Probate Court; and

If the net cash for the minor’s benefit does not exceed $10,000, no Conservator

will be’,requifed; and Plaintiff’s counsel'may pay the net 'recovefy to the Guardian .

ad Litem, on behalf of the rﬁinor, if she chooses not to establish a Pooled Specia!
Needs Trust for her son;

Nothing herein shall be construed to suggest that Medipaid is ‘entitled- to any of
Plaintiff’s attorheys fees eémed and approved in_‘[ll_fs_ Order. _Esérowir_lg a portion
thereﬁf is intended to protect the settling Defendants from ﬁy poteﬁﬁa]
responsibility for the Medicﬁid lien, and is not intended to .requ'ire' Plaintiff’s
attorney to pay his client’s ’Medicai'dAlien 'in whole or in part. fhe escrowed

attorneys fees shall be paid to Plaintift’s counsel _upon resolution of the Medicaid

 lien.
-These partial settlements shall not in any way prei/ent Plaintiff from procééding

* with the appeal and any further claims against Dr. Rhett, except to the extent that

any setoffs may be appropriate in the future in case of a successful appeal and

further recovery by the Plaintiff.

AND IT IS SO ORDERED this __24¥day of __~NoNwls ,2011.




. 4dindsay Smith-Yancey, Esquire

" Presidfng judge. 0 '
Nintl Juddcial Circuit

WE CONSENT AND WAIVE OUR RIGHT TO ANY FURTHER HEARING ON: THESE

P%E IAL SET%MEN’TS

esetta Washing'ton as Guardi
Litem of Jayderw™W . " "+

Plamtlff/Petlt' ner

Edward L. Graham, Esquire
Graham Law Firm, P.A.

P.O. Box 550

Florence, SC 29503

Attorney. for Plaintiff/Petitioner

((see aﬁWW

Pratt-Thomas Walker

16 Charlotte Street

Charleston, SC 29403

Attorney for Defendant East Cooper Commumty

_ Hospntal Inc. '

/;g_z a,]chéef/d,pwz&ﬂ.

D. Jay Davis, Jr. , Esquire

Young Clement Rivers, LLP

28 Broad Street :

"Charleston, SC 29401

- Attorney for Defendant AMN Servnces, Inc.

" f/k/a Nurses RX Inc. -
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. Florence, SC29503 - . . .. . . .. _

DT

Presiding Judge
Ninth Judicial Circuit

WE CONSENT AND WAIVE OUR RIGHT TO ANY FURTHER HEARING ON THESE
PARTIAL SETTLEMENTS:

- Jamesetta Washmgton as Guardlan

ad Litem of Jayden W~ L
Plaintiff/Petitioner

Edward L. Graham, Esquire
Graham Law Firm, P.A.
P.O. Box 550

Atto roey for Plamtxff/Petltloner

Charleston, SC 29403
Attorney for Defendant East Cooper Community
Hospital, Inc.

D. Jay Davis, Jr., Esquire

Young Clement Rivers, LLP

28 Broad Street

Charleston, SC 29401

Attorney for Defendant AMN Services, Inc.
f/k/a Nurses RX, Inc.




. Presiding Judge
Ninth Judicial Circuit

WE CONSENT AND WAIVE OUR RIGHT TO ANY FURTHER HEARING ON THESE
PARTIAL SETTLEMENTS ‘

Jamesetta Washington, as Guardian
ad Litem of Jayden W: .
Plaintiff/Petitioner

Edward L. Graham, Esquire

Graham Law Firm, P.A.

P.O. Box 550 -

Florence, SC 29503 :
Attorney for Plaintiff/Petitioner

Lindsay Smxth—Yancey, Esqulre
* Pratt-Thomas Walker -

- 16 Charlotte Street

Charleston, SC 29403 .
Attorney for Defendant East
Hospltal Inc.

oper Community

" D. Jay Dgi#; Ir., Esquire
Yo lement Rivers, LLP
28 Broad Street . s
Charleston, SC 29401 .-
Attorney for Defendant
Lowcountry Obstetncs & Gynecology, P. A
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April 12, 2007

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON NINTH JUDICIAL CIRCUIT

CIANO.: ()7 -(R-10~1553

Jamesetta Washington, as Guardian ad

)
)
)
)
Litem for Jayden Wi l, aminor, - )
: )
Plaintiff, ) |
' ‘ ) - SUMMONS R
VS. ) ’ - <=
) 22 2 =
Edmund Rhett, Jr., M.D., Low Country ) D, = =
Obstetrics & Gynecology, P.A., Tenet ) o"«*‘” P !
South Carolina, Inc., d/b/a East Cooper . ) R (XY
Regiond Medical Center, ) , gz?}‘ = ﬁ’:j
. . ) S= @
" Defendants. ) =2 @
)
D

TO THE DEFENDANT(S) ABOVE~-NAME

YOU ARE HEREBY SUMMONED and required to answer the Complalnt

in this action, of which a’ ‘copy is herewith served upon you, and -
£o~serve a copy of your' answer to the said Complaint on the

subscribers: at their office .1n Florence, s.C., W1th1n thlrty (30)
days after the service hereof exclus:.ve of the day of such

service; and 1f you fail to answer the Complaint w1th1n the tlme
aforesaid,

judgment by default will be. rendered against you for
the relief ‘demanded thereln

' LAW FIRM, P.A.

BY:

"Edward L. Graham

383 W. Cheves Street
Post Office Box 550
. Florence, S.C. 29503

Attorney for Plaintiff




STATE OF SOUTH CAROLINA
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: ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT .
| o ) C/ANO.: (D] -CR-0O-15T3
Jamesetta Washington, as Guardian ad ) : _ .
Litem for Jayden W~ ° » @ minor, )
. ' )
Plaintiff, ) ' o
) COMPLAINT |
' - : : Nl T
Edmund Rhett, Jr., M.D,, Low Country ) %;:L =
Obstetrics & Gynecology, P.A., Tenet ) o3 o
South Carolina, Inc., d/b/a East Cooper ) , “‘“‘x;:‘; -
Reglonal Medical Center, ; %g ' ’—:—; _
C=o0 oy
=
Defendants. ) —‘-i% S
) o
)

COMES NOW Plaintiff c'omplaining of Defondants above named and would show unto the

Court as follows: '
1. Plaintiff Jamesetta Washington (hereinafter, “Plaintiff’) is a citizen and resident of
Lexington County, South Carolina, and is the mother of Jayden W B ‘ (hereinafier, “J ayden”).
' 2. Plaintiff has been appointed, or is in the process of Boing appointéd as Gnatdlan
ad Litem for Jayden and brings this action 'as‘Guardiavn ad Litem for Jayden ,
3. | Defendant Rhett (hereinafter “Rhett”) is, upon infonnation and belief, a phy51o1an 1

duly licensed to practice medicine within the State of ‘South Carolina, who hold himself out to the
publlc as havmg spemahzed knowledge, training and experience for the prov1sxon of high quahty
obstetrlca,l and gynecologlcal care, who is a citizen and resident of Charleston County, South

Carolma and who malntams an office in Charleston County, South Caro]ma, for the pract1ce of
| obstetrics and gynecology.
4, Defendant Low Country Obstetrics & Gynecology, P.A., (hereinafter, “OB/GYN

29
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. and agency.

P.A.”)is, upon information and belief, a professional corporation or professional association which

holds itself out to the public as having specially trained physicians, facilities, equlpment and staff

~ forthe prowslon of high quality obstetncal and gynecologrcal care, and whrch conducts its busmess

in Charleston County, South Carolma Defendant OB/GYN P.A.1s, upon information and belief,
the employer of Defendant Rhett.
5. A Defendant Tenet South Carohna, Inc. (hereinafter “Tenet”) is, upon mforrnatlon

and belief, a hospital corporation wh1ch owns and operates a hospital in Cha.rleston County, South

: Carolrna ‘commonly known as “East Cooper Regronal Medlcal Center”, and holds 1tself out to the

publlc as havmg spec1alrzed facrlmes equrprnent and staff for the provrsron of hrgh qual1ty ‘

obstetrical care. Defendant Tenet is named as a party to this action by virtue of the acts and/or -

- omissions of its employees and agents, within the course and scope of that respecti\}e employment .

6. In 2001, Plaintiff Jamesetta Washington became pregnant with her son, Jayden. and |

submitted herself to the medical care and attention of various physicians at the OB/GYN, P.A., .

: mcludmg but not hmlted to Defendant Rhett

7. OnlJ uly 15, 2002 Plaintiff J amesetta Washmgton was admitted to Tenet for labor
and deliver'y services at the direction of Defendant Rhett or one of the other employees of Defendant o
OB/GYN PA.

8. At approxrmately 7:46 A. M on]J uly 16 2002, Plamtlff’ s labor was induced by -

artrﬁc1al rupture of her membranes and the administration of Pltocm

9. Jayden’s station wrthm the birth canal was noted to be Oat approxrmately 6:15P.M.
that evemng, and cervrcal dilation was noted to be complete at 7:24 P. M

10. - Defendant Dr Rhett applled a vacuum extractor to Jayden s head at 7: 35 P. M and a



) delivered Jayden by vacuum e.xtracti‘on at 7;37 PM..
11. Thefé was no recorded entry of a sﬁtion lower tf}an éero, an‘d‘no aocumentation
of the étation atl the tﬁne the vacuum extractor was applied. .
12. | Abgafs were rep().ftedly-7 at one minute, and 9 at ﬁvé min'utes..
13.. ~ Blood gases were repofted tobe 7.21. -

- 14.  The newborn records refer to a “rough” labor and delivery, and describe Jayden as’ l
being lethafgic with poor muscle tone, apnea, desaturations, bradycha}dia, and coarse breath
souﬁds. . |

, 15. - Presumed sepsis was not substantiafed by culture examination.

164. Jayden was transferred to the Mediéal Univeréity of South Carolina (héreir{after,
“MUSC”) on 7/17/02. | o |

17.  AtMUSC, Dr. Jennifer Braden’s Discharge Summary notés that a head CT
“revealed a .lar}ge posferidr fossa bleed with iﬁtraventricular extension as well as a subdural
hematoma.” A subsequent MRI “revealed mass effect on the 3 or 4™ ventricle and brain stem as -
well as 2 subdural hematomas, a subgaleal hematoma, and an abseﬁcé of t_ransverée sinus.”

18. | Dr. Jefﬁey Campbell performed neurosurgery to evaquate the posterior fossa
hemprrhage. ‘ | |
| 19. . Negligence and other wrongful conduci on thélpz'irt of éach Defendant joined and |
concﬁrred with négligence and other wrongful cpnduct on the part of the other Defendahts,( tc;
directly and proximately cause Jayden certain injuries, loéses and dé:né.geé. ' |

20. . | D'efen;.lant Rhett‘-was’ negligent, reckless, 'vv‘illfﬁl,‘\;vanton and/or othefwise
wrongful in one, rhbre or all of, and including but not limited to, the following paxti;:ulars:

(@  in choosing not to acquire a reasonably safe level of knowledge, skill and training about
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obstetrics generally, and use of a vacuum extractor in particular, before attempting to manage

Plaintiff’s labor and delivery;

(b) in choosing not to communicate with fellow health care team workers ona timely and

acburate basié about rﬁatters of critical importanqe to the pafients’ health;
(©) choosiﬁg'to maké an unnecessary and inappropriate operative intervention; A
(d)  choosing to make improper use of vacuum eXtractorj |
(e) chobsing not to timely and properly monitor, observe, record and/or have transcribed vital

" information about the patients’ condition;

(ﬁ * choosing to apply a vacuum extractor when Jayden’s condition was reassuring, and there was-

no medical indication for performiﬁg an operative deli‘very;

(g choosing to use a vacuum extractor after 11-13 minutes of ‘second stage was both

unnecessary and inéppropriate; T s s s e

(h) choosing to use the vacuum extractor with the infant’s head at only a zero station;

- (@) choosing to use a vacuum extractor when its use was contraindicated under the

circﬁmstance_s of this labor and de]ivefy; and
() - such other failures and refusals as may be identified during discovery and the trial of this
| case. .

21.  Defendant OB/GYN, P.A,, its employees and agents, were negligent, reckléss,

' willﬁx_l, wanton and/or otherwise wrongful in one, more or all of, and including but not limited to,

the following particulars:
(8) " in choosing not to acquire a reasonably safe level of knowledge, skill and training about
- obstetrics generally, and use of a vacuum extractor in particular, before attempting to manage

- Plaintiff’s labor and delivery;
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in choosing not to communicate with fellow health care teamn workers on a timely and -

- accurate basis about matters of critical importance to the patients’ health;

- choosing to make improper use of vacuum extractor;

choosing to make an un.necessary‘and inapp;opriéte opefative int\f:rvention;

choosing not to timely and properly'monitér,_obse&e, récord and/or have tranf;cribed vital
information about the patients’ condition;

in choosing not to verify Dr. Rhett’s curreni competency in the use of a vacuum extractor; |

in choosing not to train Dr. Rhett in the proper use of a vacuum extractor;

in choosing not to monitor Dr. Rhett’s frequency of use of a vacuum extractor; or if it did,

. in failing to stop Dr. Rhett’s overuse of a vacuum extractor;

in choosing not to récognize Dr. Rhett’s oveily frequent use of a vacuum extractor; or if it

did, in failing to stop Dr. Rhett’s overuse of a vacuum extractor; and

- such 6ther failures and refusals as may be identified during discovery and the trial of this

case.

The liability of Defendant OB/GYN, P.A. in this case includes but is not limited tol

respondeat superior liability for Dr. Rhett’s wrongdoing,

Defendant Tenet, its employees and agents, were negligent, reckléss, winuI, wanton

| and/or otherﬁse wrongful in one, more or all of, including but not limited to, the following

particulars:

(@

(®)

in choosing not to acquire a reasonably safe level of knowledge, skill and training aboﬁt _

obstét;ics generally, and use of a vacuum extractor in particular, before attempting to

participate in the labor and delivery of Jamsetta Washington and her son, Jayden;

in choosing not to communicate with. fellow health care team workers on a timely and
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accurate basis about matters of critical impdrtance to the patients’ health;

in choosing not to provide proper and timely nursing care and attention required by Jayden’s
condition; | |

in chéosing not to verify Dr Rhett’é éurrerﬁ competency in the use of a vacuﬁm extractor;
in choosing not to train Dr. Rhétt in the proper use ofa vacu@ extra?:tor;

in choosing hot to monitor Dr. Rhett’s frequency of use of a \;acuum extractor; or if it did,

in failing to stop Dr. Rhett’s overuse of a vacuum extractor; -

in choosing not to recognize Dr. Rhett’s overuse of a vacuum extractor, or if it did recognize

'it,' in failing to stop Dr. Rhett’s overuse of a vacuum extractor;

in choosing not to intervene to prevent Dr. Rhett from improper use of a vacuum extractor;

failing to timely and properly monitor, observe, record and/or have transcribed vital -

. - e eeme —— -

information about the patients’ cohdition; and

- such other failures and refusals as may be identiﬁed during diséo?ery and tAhe‘trial of this

case.

As a direct and proximate result of the negligence and other wrongful conduct on the part

of each Defendant, which joined and concurred with the negligence and other wrongful conduct on

the parf ofthe other défendants, Jayden suffered catastroj)hjc personal injuries, losses and damages,

including but not limited to the following:

(@
(®)

©
@

(e)

Traumatic insult to his brain and resulting brain injuries;

Physical injuries, disorders and dysfunction;

Permanent impairments and.disabilities;
Medical expenses, including those.to be incurred in the future;

Life care plan expenses;



® Paip and suﬁeriné; |
" (g) ' Emotional and psychological damagés;
(h) Losé of his lifq’s work; |
@ | Loss of parriing capacity; and
G) ' Los’s> of énjoymént of life.
| WHEREFORE, Plaintiff prays for judgment against thé defendants, jointly and severally, for
_ actual and punitive damaggs, together with cost and such ofher and further relief as the Comf ma’yw
deem just and proéer. ,

GRAHAM LAW FIRM, P.A.

Edward L. Graham -
: Attorney for Plaintiff
P.O. Box 550 :
Florence, SC 29503

April 12, 2007



Edward L. G‘rahclm | GRAHAM @P HEMN '

Sallie P. Phelan® Attorneys at Law Office (843) 662-3281
Brian P. Phelan®

383 West Cheves Street (29501) Fax {843) 6650254

*Licensed in S.C. and N.C. ~ PO. Box 550 {29503) ' egrchamegrahamlawfirm.net

Florence, South Carolina

April 12,2007

The Honorable Julie J. Armstrong
Clerk of Court for Charleston County
100 Broad Street

Charleston, S c. 29401

" RE: - Jaymesetta Washmgton as Guardian ad Litem for Jayden W_ vs.
‘ Edmund Rhett, Jr. M.D., Low Country Obstetrics & Gynecology, P.A., Tenet
South Carolina, Inc. d/b/a East Cooper Reglonal :
- C/IA No '

"~ Dear Ms. Armstrong:

- 1. Petition for Appointment of Guardian ad Litem;
_ 2. - Proposed Order Granting Appointment of Guardian ad Litem; and
3. Summons and Complaint.-

. Tam also enclosihg my firm’s check in the amount of $175.00, the filing fee for the Summons

and Complaint, and the Petition. I am also enclosing copies of the foregbing documents and a
stamped, self-addressed envelope. Please return 5 certlﬁed stamped copxes of the documents

- after they have been filed.

. Thank you for your cooperatlon and w1th kindest personal regards, I am

Yo»urs very truly, -

ELG/l , " Edward L. Graham
Enc. ' . o

Charleston Office:
192 East Bay Street, Suite 303 © Charleston, South Carolina 29401
Telephone (843} 722-6220 = Fax (843) 722-6338



STATE OF SOUTH CAROLINA | ) IN THE COURT OF COMMON PLEAS

, )
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Jamesetta Washington, as.Guardian:ad ) C/A No. 07-CP-10-1553
Litem for Jayden W: : ", aminor, ) _—
)
Plaintiff, ) - S
. ) ANSWER
Versus ) (Jury Trial Requested)
Edmund Rhett, Jr., M.D., Low Country )
‘Obstetrics & Gynecology, P.A., Tenet ) o ,
South Carolina, Inc., d/b/a East Cooper ) - — o
Regional Medical Center, " ) < n.(C_—E S ~.0
~ ) I EE E o
Defendants. ) R
The Defendant, Edmond Rhett, Jr., M.D., .(heréinafter “this I?_Je)ze;ndgt”),m
, _' - - -
hereby responds to the allegations of the Plaintiff's Complaint as follows$2 - :
‘ : : . e

- 1. This Defendant denies each and every allegation oflthe Plaintiffs
Complaint which is not hereiﬁafter specifically admitted.

2. This De:fendantris without lsu%ﬁc_ient knowledge and information upon
which to form a belief as" to the allegations céntainéd n the“ Paragréph 1 df the
Plaintiﬁ’s Complaint, and therefore denies the same. |

3. Paragraph 2 contains qoncluéions of law to which no. response is
required. To the extént'a r‘esponse 18 required, this Defeﬁdaﬁt is with‘;)ut éufﬁvcient .
knowledge or information upon which to form a belief as the allegations contained
in Paragraph 2 of the Plaintiffs Complaint'aﬁd therefore denies the same.. '

4. This Defendant admits only so much of th; aliegations con£ained in
Paragraph 3 0f thé Plaintiff’s Compléint as Aallege ‘that. Defendant Rhett is a
physician licensed to practice medicine vﬁthin the State of Sbuth Carolina and that

he is a citizen and resident of Charleston '.County, South Carolina. This Defendant



denies all remaining and inconsistent allegations contained in Paragraph 3 of the -
Plaintiffs Complaint. o

5. This Defendant admits only so much of the allegations contained in
Paragraph 4 of the Plalntlffs Complaint as alleged Defendant Low Country
Obstetrics and Gynecology, P.A. conducts its busmess 1n Chaileston County, SC_
among other locations. All remaining and inconsistent allegations contained in
Paragraph 4 of the Plaintiff's Complaint are denied.

6. This Defendant is without snfﬁcient knowledge or’ information to

either admit or deny the allegations contamed in Paragraph 5 of the Plaintiff's

. Complaint and therefore denies the same.

. In response to the allegations contained 1n Paragraphs 6 through 18 of

-.—the Plaintiffs Complaint, this De_fendan_t craves r_eference to the medical records for

a statement as.‘to the facts of this case. This Defendant demes any and all
allegatlons contained in Paragraphs 6 through 18 of the Plaintiff s Complaint that
are inconsistent with the medical records in this matter. |

8. This Defendant denies the allegations contained in Paragraph '1-90f’
the Plaintiffs Complaint. | o

9. This Defendant denies the allegations contained in Paragraphs 20 .and '
21 of the Plaintiff's Complaint including all sub parts.

10. The allegations contained in‘Paragraph 22 state a conclusion of law to
which no response'is recluired.v To the extent that a response is required, this
Defendant denies -jthe-allegations contained " in Paragraph 22 of; ithe Plaintiffs |
Complaint. | R |

~11. . This Defendant deniesthe allegations contained in Paragraph 23 of

the Plaintiff's Compl'aint includin‘glall sub parts. :
2




12. - This Defendant denies the allegations contained in Paragraph 24,
including subparts (a) through (j), of the Plaintiff's Complaint.
13. © This Defendant denies all remaining allegations contained in "the

Plaintiff's Complaint including the prayér for relief-

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
"~ THIS DEFENDANT ALLEGES: '
(No Deviation from Standard of Care)

~ 14. That the care and tréatment adminis_tered by tiu's Defendant
conformed to ar.ld was in full compliance with the standard of care. All .care.and o
treatmént administered by this Defendant was within acceptable medical standards
and methods, and, at 1o t’ime pertinént heretq, did thié Defendant deviate from any
medical standard while Vcérving »fqr or 'ter‘lding, to the Plaintiff ‘or minor child.

N ConseQuentiy, the Plaintiff is barred from recovei‘y against this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(No Proximate Cause)

15. That even if this. Defendant was negligent as alleged in Plaintiffs
Complaint, this was not the direct or proximate cause of the Plaintiffs injury.

Therefore, the Plaintiff is barred from recover against this Defenda’n't.‘
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
: -THIS DEFENDANT ALLEGES:
(Informed Consent)

16.  The Plaintiff with knowledge and understanding consented to

‘treatment and therefore her claims are. barred in aeéordance with the principles of

1nformed consent

FURTHER AN SWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
. (Reasonableness and Good Falth)

" 17. That this Defendant acted reasonably and in good falth at all times
material herein, _based on the material facts and circumstances known by this
Defendant. Accordingly; the Plaintiff is not entitled to recover any damages

whatsoevér

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE, ,
"THIS DEFENDANT ALLEGES: o
. (Pre- ex1st1ng Medlcal Condltlon) ’ '

18.  Whatever i 1n]ur1es the Plaintiff and/or minor ch11d sustalned which are
speciﬁcally denled hereln, were the result of pre-emstmg medical co;ndltlons of the
Plaintiff and/ot* nﬁnor child, whether disclosed or undisclosed, and were not relatedi
to the incidents complamed of n, the Complamt

FURTHER ANSWERING AND AS AN AFFIRMATIV E DEFENSE,

THIS DEFENDANT ALLEGES:
(Predisposition of Medical Condition)

19. Whatever injuries the Plaintiff and/or minor child sustained, which are

specifically denied herein, were the result of the Plaintiffs and/or minor childs

predisposition to medical conditions, whether disclosed or undisclosed, and were not

related to the incidents complained of in the Complaint.



FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Punitive Damages Unconstitutional)

20. This Defendant would plead the requirements for an award of punitive

damages as set forth by the Supreme Court of South Carolina in the case of State

Farm Mut. Auto Ins. Co. v. Campbell, 538 U S. 408 (2008) as defenses to thls claim

and would spemﬁcally assert that they are entitled to summary judgment on

punitive damages and if denied to a bifurcated trial.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
- THIS DEFENDANT ALLEGES:
(Reservatlon and Non-Waiver)

21.  This Defendant reserves any additional and further defenses as may
be revealed by additional information during the course of -discove'ry' and

investigation, as is consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the Plaintiffs Complaint, aﬁd having
asserted these affirmative defenses, this Defendanf, Edmund Rhett, Jr., M.D. prays

that the Plaintiff's Coniplaint be dismissed with prejudice and that they be awardéd

the costs and reasonable fees associated with this matter, and such other relief as

the Court may deem just and proper.
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HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

\‘*Maéu\\& Y

Robert H. Ho&?%%)
Molly H. Craig (SC #6950)

Elizabeth Schwartz Corn (SC #71

Attdrneys for the Defendant
» Edmund Rhett, Jr., M.D.
RO , 2007 : ‘

Charléstoﬁ, South Carolina -

J:\docs\2.100\Answer.doc . S
CERTIFICATE OF SERVICE

~ I certify that on this date a copy-of ‘the foregoin
was served on each party or counsel of record by
mailing, [ ] e-mailing, [ |facsimile, or [ Jhand delivery’in
“the manner prescrlbed by the applicable Rule of Civil

Procedure.
Th1s (ﬂ day of M’
// 4 ] ’ g 7



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) : ,
COUNTY OF CHARLESTON )}  NINTH JUDICIAL CIRCUIT.

JAMESETTA WASHINGTON, AS

CASE NO. 2007-CP-10-1553
GUARDIAN AD LITEM FOR . |

)
: )
JAYDEN W, =~~~ ., A MINOR, )
PLAINTIFF, )
)
vs. ) |
- ' )
o wn, | SO ovonr
LOWCOUNTRY OBSTETRICS & ) _ GY, P.A.
GYNECOLOGY, P.A., TENET ) | Qg of B
SOUTH CAROLINA, INC., D/B/A ) M EEE T
EAST COOPER REGIONAL ) e
MEDICAL CENTER, ) oz = i
DEFENDANTS. ) 8% % o
) Su @
e
z &

TO: EDWARD L. GRAHAM, ESQUIRE, ATTORNEY FOR PLAINTIFF:

The Defendant Lowcountry Obstetrics & Gynecology, P.A., answermg the .

Complamt herem states as follows

1. That it denies each and every anegaﬁdn contained 1n the Complaint
excep't as specifically admitted. | |

2.. This Defendant is without sufficient knowledge or hxfarnqation unon

| Wthh to form a belief as to the allegations contamed in Paragraphs 1
and 2 of the Complamt | ' |

3.  This Defendant, in answer to Paragfaph 3 of the Complaint, admits that

Dr. Rhett is a licensed physician, his specialty is obstetrics and
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glnecological care and that he both resides and practices medicine
within Charleston County, South Carolina. This Defendant denies any -
other allegations contained in the said paragraph that are inconsistent -

with these admissions.

4, In answer to Paragraph 4 of the Complaint, this Defendant admits it

holds itself out to the public as having well trained physicians and staff

ih order to provide high-quality obstetrical and gymeeologjcal care and

: does conduct busmess in Charleston County South | Carolina This
Defendant denies that it currently is the employer of Dr. Rhett

5. Thls Defendant is w1thout suﬁiment information or knowledge upon

Wthh to form a behef as to the allegatlons contamed in Paragraph 5 of

the Cornplamt _ '
6. - In answer to the allegations contained in Paragraphs 6 through 18 of the
Complaint, this Defendant Would crave reference to the rnedioal records’
| . a.nd would deny any allegations contained. in said - paragraphs
mcon51stent therewith |
7 ThlS Defendant denies the allegations contamed in Paragraphs 19"

~through 24 of the Complamt.

WHEREFORE, Defendant prays that, having _qu_y answered the
Complaint herein, that same be dismissed and that it be aWarded the costs of

defending this action including a reasonable attorney's fee.



Charleston, South Carolina

~ Dated: M@«\l \ 7 Aen7

YOUNG CLEMENT RIVERS, LLP

ohn HaXxjilton Smith - :
P.O. Box 893, Charleston, SC 29402
0-5402; jsmith@ycrlaw.com
Attorneys for the Defendant
Lowcountry Obstetrics & Gynecology, P.A.

CERTIFICATE OF MAILING

I heréby certify that a copy of the foregoing pleadlngy

was malled to all co 1 of record in this proceeding -
thts /*/2%Aay of %‘ 2907.

o
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lmuY@UNG
77 CLEMENT
SRIVERS e SEEEBES

ATTORNEYS AT LAW

CHARLESTON

28 BroaD STREET

PO.Box 993
CuaRLesTON, SC 29402-0993
TELEPHONE: (843) 577-4000

www.ycrlaw.com

John Hamilton Smith

Other Office:
Columbia, SC

May 17, 2007

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
~ 100 Broad Street, Suite 106
Charleston, SC 29401

" Re: Jamesetta Washington, as Guardian ad Litem for Jayden
W -, aminor vs. Edmund Rhett, Jr., M D, etal
Case No.: 2007 CP-10-1553
Claim No.: . CB0O63712M
. Date of Loss: 7/15/2002
~ YCRT File: 2466-20070630

Dear Ms. Armstrong: _
Enclosed piease' find the original and one (1) copy of the Answer of -

Lowcountry Obstetrics & Gynecology, P.A. in the above-referenced case. Upon
ﬁhng please return a time-stamped copy of same to me.

By copy of this letter to all counsel of record, I am herewith servmg them
vsnth a copy of same.

Thank you for your assistance and cooperation in this matter, and should
you have any questions or comments, please do not hesitate to contact me.

’

~ Sincerely,

YOUNG CLEMENT RIVERS, LLP

Jghn amilton Smith-
T .

cc:  All Counsel of Record
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

" Jamesetta Washington, as Guardian ad
Litem for Jayden W+ , 4 minor,

Plaintiff,

Edmund Rhett, Jr., M.D., Low Country

Obstetrics & Gynecology, P.A., East Cooper
Community Hospital, Inc.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
D:

TO THE DEFENDANT(S) ABOVE-NAME

YOU ARE HEREBY. SUMMONED and required to answer the Complaint

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

C/A NO.: 07-CP-10-1553

- AMENDED SUMMONS

%
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in this action, of which a copy is herewith served upon you, and

to serve a copy of your answer to the said Complaint on the

subscriber‘s at their office J.n Florence, S.C., within thirty (30)

‘days after. the service hereof, 'exciusive of the day of such

service; and if you fail to answer the Complaint within the time

aforesaid, judgment by default will be'ren-déred against you for

- the relief demanded therein.

~ BY:

GRAHAM LAW FIRM, P.A.

h

May 18, 2007

Edward L. Graham

383 W. Cheves Street
Post Office Box 550
Florence, S.C. 29503

Attorney for Plaintiff

Einl

&{FB
o,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
' ‘ ) C/A NO.: 07-CP-10-1553
Jamesetta Washington, as Guardian ad ) : :
Litem for Jayden W: o ---» A minor, )
» . - )
Plaintiff, )
: _ ) A |
vs. - ' , ) AMENDED COMPLAINT
: . ) (Jury Trial Request%ﬂ):”—z =
Edmund Rhett, Jr., M.D., Low Country ) . . ;:::1: =
Obstetrics & Gynecology, P.A., East Cooper ) EL_ =
Community Hospital, Inc. ) — - T
‘ : ) R
Defendants. ) 88 & =
) %'55 pry
) z8 =
Fep)

COMES NOW Plaintiff complaining of Defendants above named and would show unto the‘

‘COUI'_t as follows:
1. Plaintiff Jamesetta Washington (hereinafter, “Plaintiff’) is a citizen and residenf of
Lexington County, South Carolina, and is the mother of J aydenW- . (hereinafter, “Jayden”).- .

2. Plaintjff has been appointed, or is in the process of being appointed, as Guardién
ad Litem for Jay'den and brings this action as Guardiaﬁ ad theni:for Jaydén.' |
C3 Defendant Rhetf (hereinafter “Rheﬁ”) is, upon infomatién and belief, a physician
duly licensed to practice medicine within the State of South Carolina, who ﬁold himself out té the
public as haviﬁg specialized knowledge, training and eXéerience for the pro‘vision of high quality

obstetrical and gyngcblogical care, who is a citizen and resident of Charleston County, South

- Carolina, and who maintains an office in CharIéSton County, South Carolina, for the practice of

obstetrics and gynecology. o

4. Defendant Low Country Obstetrics & Gynecology, P.A., (hereinafter, “OB/GYN,



P.A.”j is, upon information and belief, a professional ccrporation or professional association-which
" holds itself out to the public as having specially trained physicians, facilities,.'equipment and staff

for the provision of high quality obstetrical and gynecological care, and which conducts its business

in Charleston County, South Ca.rohna Defendant OB/GYN, P.A. is, upon information and behef :

the employer of Defendant Rhett

5. | Defendant East Cooper Commumty Hospital , Inc. (heremaﬁer ‘East Cooper™) is,
upon information and belief, a hospital corporatlcn which owns, operates and manages a hospital
in Charleston County, South Carolina, commonly known as “East'Cooper Re gional Medica] Center”,
~.and “holds itself out to the pubhc as having specnahzed facilities, equlpment and staff for the
provxslon of high quallty obstetncal care. Defendant East Cooper is named as a party to this action
by virtue of the acts and/or omissions of its erpployees and agents, within the course and scope of
that respective employment and agency. |

6. -In 2001, Plaintiff Jamesetta Washington became cregrlant with her son, J aydec. and
subml;ttcd hersclf to the medical care and attention of varioué physicians at the OB/GYN, P.A.,
including but not limited to Defcndant Rhett. | |

7. © Onluly 15, 2002,' Plaintiff Jamesetta Washington was admitted to East Cooper for

labor and dclivery services at t‘he‘ direction of Defendant Rhett or one of the other employees of

- Defendant OB/GYN P.A.
8. At approx1matcly 7 46 AM. on July 16, 2002, Plamtlffs labor was 1nduced by .
| art1ﬁc1a1 rupture of her membranes and the admmlstratlon of Pltocm |
9. Jayden’s station within the birth canal was noted to be 0 at approxirﬁately 6:15P.M.
thaf evcning, and cervical dilation was noted to be complete at 7:24 P.M.. o

10.  Defendant Dr. Rhett applied a vacuum extractor to Jayden’s head at 7:35 P.M., and
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delivered Jayden by vacuum exuaction at 7:37 P.M..

11. There was no recorded entry of a station lower than zero, and no documentation
of the station at the tirue the vecuum exti'actor was applied; " |

lé. 3 :Apga;rs were reportedly '7.at one minute, and 9 at five minutes.

13. - Blood gases were reported to be 7.21.

- 14.  The newborn records refer to a “rough” labor and delivefy, and describe jayden as
being Iethargic with poor muscle tone, ~ apnea, desaturations, bradychardia, and coerse breath
sounds. |

15. -Presumed sepsis was not substantiated ’by cuiiture examination.
16. Jayden was transferred to the Medncal Unwersﬂy of South Carolina (heremaﬂer
“MUSC”) on 7/17/02. |
17.  AtMU SC Dr. Jenmfer Braden’ s Dlscharge Summary notes that a head CT
revealed a large postenor fossa bleed with mtraventncular extensmn as well as a subdural
hematoma ” A subsequent MRI ¢ revealed mass effect on the 3“‘ or 4* ventncle and bram stem as‘
well as 2 subdural hematomas, a subgaleal hematoma, and an aesence of tre_msverse sinus.”

) 18. - Dr. Jeffrey Campbell performed neurosurgery to evacuate the posterior fossa
hemerrhage. : | |

19 V Negligence and other weongful conduct on the part of each Defendantjoiued and
concurred wnh negligence and other wrongful conduct on the pa‘rt. of the other Defendauts, to
directly and broxiruately eause J ayden certain injuries, ’losses and dmnages. |

20. Defendant Rhett was negligeut, recleless, willful, wanton and/or otherwise
wrongful iu one, more or all of; and.ihcluding but not limited to, the following purticulerse '

(a) in choosing not to acquire a reasonably safe level of knowledge, skill and training about




b

(©)
(d)
(e)

(® -

(h)

@

)

(a)

obstetrics generally, and use of a vacuum extractor in particular, before attempting to manage

" Plaintiff’s labor and delivery;

in choosing not to communicate with fellow health care team workers on a timely and

accurate basis about matters of critical importance to the patients’ health;
choosing to make an unnecessary and inappropriate operative intervention; -

choosing to make improper use of vacuum extractor;

choosing not to timely and properly monitor, observe, record and/or have transcribed vital

information about the patients’ condition;

choosiﬂg to apply a vacuum é*hactor when Jayden’s condition was reassuring, and there was
no medical indication for performing an Voperative delivery;

choosing to use a vacuum extractor aﬁér 11-13 minutes of ;ecdnd stage: was both
unnecessary and inappropriate;

choosing to use the vacuum extractor with the iﬁfant;s head at‘ 'onl)" a zero station; |
choosing to use a vacuum extractor’ when its use was'v contraindicated under the
circumstances of this labor and delivery; and |

such other failures and refusals as may be identified during discovery and the trial of this

- case.
21, Defendant OB/GYN, P.A,, its employees and agents, were negligent, reckless,
“willful, wanton and/or otherwise wrongful in one, more or all of, and including but not limited to,

the following particulars:

in choosing not to acquire éreasonably safe level of knowledge, skill and training about

obstetrics generally, and use of a vacuum extractorin particular, before attempting to manage

Plaintiff’s labor and delivery;
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23,

in choosing not to communicate with fellc;w_ health care team workers on a time]y and
accurate basis about matters of critical importance to the patieﬁts’ heatth;

choosing to make improper use of vacuum extractor;

choosing to make an unnecessary and inappropriate operative intervention;

choosing not to timely and properly monitor, observc;, record and/or have transcribed vital
information about the patients’ cm;xdition; |

in choosing not to verify Dr. Rhett’s curreﬁt competency rin the userof a vacuuxﬁ extractor;

in choosing not to train Dr. Rhett in the proper use ofa \/acuum extractor;

* in choosing not to monitor Dr. Rhett’s freqilency of use of a vacuum extractor; or if it did,
" in failing to stop Dr. Rhett’s overuse of a vacuum extractor;
.in choosing not to recognize Dr. Rhett’s overly frequent use of a vacuum extractor; or if it

. did, in failing to stop Dr. Rhett’s overuse of a vacuum extractor; and

such other failures and refusals as may be identified during discovery and ihe trial of this

- case.

The liability of Defendant OB/GYN, P.A. in this case includes but is not limited to

- respondeat superior liability for Dr. Rhett’s wrongdoing.

Defendant East Cooper, its employees and agents, were negligent, reckless, willful, wanton

and/or otherwise wrdngful in one, more or all of, including but not limited to, the following

particulars:

(@)

in choosing not to acquire a reasonably safe level of knowledge, skill and training about

obstetrics generally, and use of a ,va'cuum.extractor in particulér, before attempting to

participate in the labor and delivery of Jamsetta Washington and he;r son, Jayden;

in choosing not to communicate with fellow health care team workers on a timely and



(©

(d)
(e

®

(2)

®

@

6)

24.

of each Defendant, which joined and concurred with the negligence and other wrongful conduct on

accurate basis about matters of critical importance to the patients’ health;
in choosing not to provide proper and timely nursing care and attention required by Jayden’s
condition;

in choosing not to verify Dr. Rhett’s current competency in the use of a vacuum extractor;

_in choosing not to train Dr. Rhett in the proper use of a vacuum extractor;

in choosing not to mom'fqr Dr. Rhett’s frequency of>use of a vacuum extractor; or if it did,
in failing to stop Dr. Rhett’s overuse bf a vacuum extractor;

in choosing not io recognize Df. Rhett’s oveiuse_ qf a vacuurﬁ extractor, or if itdid recognize
if, iﬂ failiﬁg to étOp Dr. Rhett’s ovemsé of a vacuum éxt;actor; |

ixi choosing not to interveqé to prevent Dr. Rhett from improper use of a‘vacuum éx&actor;

failing to timely and properly monitor, observe, record and/or have transcribed vital

" information about the patients’ condition; and

such other failures and refusals as may t;e identified during discovery and the trial of this |

case.

As a direct and proximate result of the negligence and other wrongful conduct on the part

the part of the other defendants, Jayden suffered catastrophic personal injuries, losses and damages,

including but not limited to the following:A

(a)

®)

©

@)
@

Traumatic insult to his brain and resulting brain injuries;
Physical injuries, disorders and dysflinction;

Permanent impairments and disabilities;

~ Medical expenses, including those to be incurred in the future;.

- Life care plan expénses;
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(f)  Painand suffering;
(g)  Emotional and psychological daﬁages;
(h)  Loss of his life’s work;
(M  Loss of earning capacity; and
G Loss of enjoyment of life.
WHEREFORE, Plaintiff prays fdr judgment agéinst the defendants, jdintly and Aseverally, for

~ actual and punitive damages, together with cost and such other and fhrther relief as the Court may

deem just and proper.
GRAHAM LAW FIRM, P.A.
| Edward L. Graham
S Attorney for Plaintiff
"P.O.Box 550 :
Florence, SC 29503

May 18, 2007
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

, SN . -
COUNTY OF CHARLESTON ) CIVIL ACTION NO.: 07-CP-10-1553 c—;.g §
Jamesetta Washington, as Guardian ad DV S
Litem for Jayden W . a minor, TN

. At
-~ ZF
Plalntlff, ‘ , 863 =
V. " ANSWER OF DEFENDANT EASTZ 2

COOPER REGIONAL MEDICAL‘?:ENTER

Edmund Rhett, Jr., M.D., Low Country
Obstetrics & Gynecology, P.A., Tenet -
South Carolina, Inc., d/b/a East Cooper
Regional Medical Center,

e S R A A A P N N W )

Defendants.

ﬁ‘f-:?“‘ﬁﬁ;ﬁ'

Now comes East Cooper Regional Medical Center, incorrectly named and sued as

“Tenet South Caroliné, inc., d/b/a East Cooper Regional Medical. Centér” (hereinafter referred to B

w

as “the Defendant") by ahd through its undersigned attorneys, answering the Complaint of the

Plaintiff herein, stating and alleging as follows:

FOR A FIRST DEFENSE

1. That each and every allegation contamed in the Plaintiff's Complalnt not
specmcally admitted herelnafter is denied and strict proof demanded thereof

2. - That the Defendant lacks sufficient information or knowledge upon which to form

a belief as to the allegation_s‘contained in Paragraphs 1 and 2 of the Compléiht énd, therefvore,,

‘vdenies same.. |

- 3. -That the Defendant, ahswering Paragraph 3 of the Comblaint, admits, upon
information and  belief, that Defendant Edmund Rhett, Jr, M.D., (hereinafter referred to as
“Defendant Dr. Rhett”) is a medical doctor speciélfzihg in the field of obstetriés and gyhécology.
_The Defendar{tA Iackg sufficient information or knowledge upon which 'to form é belief as to the

remaining allegations of Paragraph 3 and, therefore, denies same.
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4, That the Defendant lacks sufficient information or knowledge upon which to form

a belief as to the allegations contained. in Paragraph 4 of the Complaint and, therefore, denies

~ same.

5. That the Defendant, answering Paragraph 5 of the Complaint, admits that East

Cooper Regional Medical Center is'a hospital providing certain healthcare services in the

County of Charleston in the State of South Carolina. The Defendant further admits that Tenet

South Carolina, Inc., is a corporation organized and existing under the laws of the State of

" Delaware. The Defendént denies that Tenet South Carolina, Inc., was incOrp_oréfed, organized

or existing at the times complained of in the Plaintiff's Complaint. The Defendant further denies

Tenet South Carolina, Inc., has ever owrie_-d, operated or done business as East Cooper

Regional Medical Center and that any of the alleged acts é‘nd omissions complained of in the

Cofnplain't were performed by employees, servénts or agents of Tenet South Carolina, Inc. All
remaining allegations of‘ Paragraph 5 of the Co'ﬁwpfaint inconsist‘ent' with the above are denied.
6.  That ‘- the Defendant admits, u_pbn information and belief, the allegations o
contained in Paragraph 6 of the Complaint. |
| 7. . That ’thé D.efendant, answering Paragraphs 7, 8 9, 10, 11, 12,13, 14,15 ar’qd.16 .
of the Complaint, admits that Plaintiff Jamesetta Washington presented to East Cooper
Regidnal Medical Cent_er_ on or about July 15, 2002, fb,r the labor and delivery of her son Jayden
W . The‘ Defendant craves reference té ..the records of East Cooper Regional Medical
Center as to the exact date and hatur‘e' of the care and treatment rendered to the Plaintiff and

JaydenW  _, as well as- their respective complaints, presentations and conditions. All

‘allegations contained in Paragraphs 7, 8, 9, 10', >11, 12, 13, 14, 15 and 16 of the Complaint

inconsistent the aboye are denied.

8.  That the Defendant, a.nswering‘ Paragraphs 17 and 18 of the Complaint, admits

- that Jayden W - ‘was transferred from East Cooper Regional Medical Center to the

Medical University of South Carclina on or about July 17, 2002. The Defendant craves

2




reference to the records of the Medical University of South Carolina as to the exacl dates and

nature of the care and treatment rendered to Jayden W - " while a‘patient there, as well

as his presentation and condition. Al allegations contained in Paragraphs 17 and 18 of the
Complaint inconsistent the above are denied. ‘ |

9.‘ That the Defendant denies the allegations contained in Paragraphs 19, 20 and
21. | | |

10, That ?aragraph 22 of the Complaint'states a regal conclusron to which tne
- Defendant is not required to respond. All remaining allegations contained in Paragraph 22

inconsistent with the above are denied.

11.  Thatthe Defendant denies the allegations contained in Paragraphs 23 and 24 of -

the Complaint.
’ FOR A SECOND DEFENSE

12.°  That the Defendant reiterates all of the allegatlons contalned in each and every

’ foregomg Paragraph of this Answer, as fully as if repeated verbatim herein.

13.  That the care and treatment administered by the agents, servants, and

employees of. the Defendant conformed to and was in full c'omplianvce with the standard of care.
All care and treatment administered by tAhe Defendant, through its agents, servants, and
emnIOyees, wae within acceptable standards a'nd methods, and at no time pertinent hereto did
thié Defendant, ité‘agents, servants, or empldyeee. deviate from‘any accept_able 'standard while’
caring for or tending-t.o, Plaintiff Jamesetta Washing"ton or Jayden W | ‘ Conseqdently,
Plaintiff is barred from recovery against this Defendant. |

' FOR A THIRD DEFENSE

14. That the Defendant reﬁerates all of the allegations contained in each and every
foregoing Paragraph of thls Answer, as fully as if repeated verbatlm hereln
15. That the Plaintiff has failed to allege facts sufficient to constitute a cause of action

as against this Defendant.
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FOR A FOURTH bEFENSE ‘

16. That the Defendant reiterates alt of the allegations contained in each and every

| foregoing paragraph of this Answer, as fully as if repeated verbatim herein.

17.  That if the Defendant was negligent, reckless, willful, wanton, or grossly negligent

in any particular, which is expressly denyied, the negligence of the Defendant is not the direct or

' nroximate-cause of any injury as alleged by the Ptaintiff and therefore the Defendant is not liable

- for injuries sustained or any damages alleged as a result thereof.

FOR A FIFTH DEFENSE

18. * That the Defendant reiterates all of the allegations contained in each and every

feregoing pérag_raph of thié Answer, as fully as if repeated verbatim her_ein. _

- 19. " That the Defendant would allege, Upon information and belief. that ény injuries or
damages allegedly sustained herein were due to, caused and occasioned by a natural diseaee
process over which the Defendant had no control and, as such, the Defendant pleads such as a

complete bar to this action.

FOR A SIXTH DEFENSE
| 20. - That the Defendant reiterates all of the allegations contained in each and every
foregoing paragraph of this Answer, as fully as if repeated verbafim herein.

2'1,, THat if the Defendant was negligent, feckles_s, willful, wanton, or grossly negligent

.. in any particular, which is expreesly denied, any alleged 'injuries and damages were the direct

and proximate result of the intervening and 'superseding negligence of third pahies for which the

Defendant is not liable.

FOR A SEVENTH DEFENSE
22, That the Defendant reiterates all of the allegations. e‘ontained in each and every
foregoing paragraph of this Answer, as fully as if repeated'verbatim herein.
23. ' That if the Defendant was negligent, recklessz, willful, wanton, 5‘r grossly negligen't'

in any particular, which is expressly denied, ény injuries or damages sustained by Jayden



W - as set forth in the Con’iplaint were due to and caused in whole or in part by

Plaintiff's acts of comparative negligence.

‘FOR AN EIGTH DEFENSE
24. That the Defendant reiterates all of the allegations contained in each and every

foregoing paragraph of this Answer, as fully as if repeétéd verbatim herein.

25, That any award or assessment of punitive damages as prayed for by the

Plai}wtiffs would violate this Defendant's constitutional rights under the Fifth, Sixth, and
Fourteenth Amendments Qf the United States Constitution and comparable provisions of the
South Carolina Constifution. ’ |

WHEREFORE, having fully answered the Complaint herein, DefendantEast Cooper
Regional Medical Center, incorrectly named and sued as “Tenet South Carolina, Inc., d/b/a East

Cooper Regional Medical Center” pl;ays that the same be dismissed with costs-‘ ‘

_ PRATT-TH S WALKER, P.A.
P.O. Drawer 22247 o
Charleston, S.C. 29413-2247

Tel: {843)727-2211 '

Attorneys for Defendant East Cooper Regional Medical
Center, incorrectly named and sued as “Tenet South
Carclina, Inc., d/b/a East Cooper Regional Medical Center”

‘ Charleston, South Carolina

June 21, 2007
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CO1-CP-10 - 1BB3

| hereby certify that | have served a true copy of the foregoing by delivering
a copy to the following counsel/parties, in accord with applicable Rules of
Civil Procedure, on June 21, 2007, by first cfass ‘mail (postage prepaid,

properly addressed):
Edward L. Graham, Esquire
Graham Phelan, Attorneys at Law
383 W. Cheves Street (29501)
P.O.Box 550

Florence, SC 29503

Robert H. Hood, Jr., Esquire

. Hood Law Firm, LLC

172 Meeting Street

-Post Office Box 1508

Charleston, SC 29402

By:

M Waralegal to Lindsay K. Smith-Yancey

14002 40 ¥43710
OHOYLSHYY ' 3100
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PRATT-THOMAS | WALKER

ATTORNEYS AT LAW

PROFESSIONAL ASSOCIATION

16 CHARLOYTE STREET
CHARLESTON, SC 25403

PO DRAWER 22247
CHARLESTON, SC 294132247

PHONE: 843.727.2200
FAX:843.727.2233

WWW. WISELLW,COM

. E.DOUGLAS PRATT-THOMAS
G. TREHHOIM WALKER

W .ANDREW GOWDER, JR.

JON L. AUSTENW

). XEITH MCCARTY (SC,TH)'

LIMCSAY X, SMITH-YANCEY 4SC, KC)
CLAYTOMN B, MCCULLOUGH

LAURA JORNSON EVANS

THOMAS ., HESSE (ST, GA}

IAN W . FREEMAN (SC,CR)

FRANCIS M. EAVIN Il (SC, MA)

(843) 727-2230 (direct dial)
(843) 805-6521 (direct fax)
jdm@wiselaw.com (e-mail)

" June 21, 2007

The Honorable Julie J. Armstrong
Clerk of Court for Charleston County
100 Broad Street, Suite 106
Charleston, SC 29401

RE: Jamesetta Washington, as Guardian ad Litem for Jayden Wi ) _a miner vs. Edmund Rhett, Jr., M.D.. Low
Country Obstetrics & Gynecology, P.A., Tenet South Carolina,_inc., a/b/a East Cooper Regional Medical Center
C.A. No.: 07-CP-10-1553 . ) . '
Matter No.: 07-31693 o
QOur Client: - Tenet South Carolina, Inc., d/b/a East Cooper Regional Medlcal Center
D/L: ~7/16/02 -
Qur Fite No.: 722.109

Dear Ms. Armstrong:

Enclosed for filing in the above-referenced case are an original and two (2)'copie's of the
Answer of Defendant East Cooper Regional Medical Center to Plaintiffs Complaint. Please
return the filed copies of the Answer to me in the self-addressed, stamped envelope enclosed
herewith.

By copy of this letter to all counsel of record, | am providing a copy of the Answer.

Thank you for your attentlon to this matter. Should you have any questions, please feel
free to contact me at your convenience. , .

With warmest regards, | am,

PRATT-THOMAS, EPTING & WALKER, P.A.

Paralegal to Lnndsay K- Sm|th Yancey

;jdm
Enclosures
folo Edward T. Graham, Esqu:re

Robert H. Hood, Jr., Esguire
Mr. James.Riley
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
' 4 ) C/ANO.: 07-CP-10-1553
Jamesetta-Washington, as Guardianad = )
" Litem for Jayden W , a minor, )
‘ ' : )
Plaintiff, )
)
vs. )
)
)

Edmund Rhett, Jr., M.D., Low Country -
Obstetrics & Gynecology, P.A., Tenet South )
Carolina, Inc., d/b/a East Cooper Regional " )
Medical Center, AMN:Services
Inc, f/k/a Nurses RX, Inc..

Defendants.

TO THE DEFENDANTS ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaiht in this action,

~ of which a copy is herewith served upon you, and to serve a copy of your answer to the said

Complaint on the subscribers at their office in_Florencé, South Carolina, within thirty (30) days

after the service hereof, exclusive of the day Qf such service; aﬁd if ‘yOu‘ fail to answer the
Complaint within the time aforesaid, judgment by default will be rendered against you for the
relief demanded therein.

GRAHAM LAW FIRM, P.A.

BY:

Edward L. Graham

Mary H. Watters

383 W. Cheves Street

Post Office Box 550

Florence, S.C. 29503
: Attorneys for Plaintiff

Florence, Soyth Carolina’

Octoberd ¥77,2009



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
- : ) C/A NO.: 07-CP-10-1553
Jamesetta Washington as Guardian ad ) C '
Litem for Jayden W a minor, )
)
Plaintiff, )
) 2 .
vs. ) - AMENDED COM}LAI}ST ~; o
| ) (Jury Trial Reqﬁes( ), 2
Edmund Rhett, Jr., M.D., Low Country ) \ %c,— L ¥ 'S
Obstetrics & Gynecology, P.A., Tenet South ) o oF e
Carolina, Inc., d/b/a East Cooper Regional ) 4;,’{ S e
Medical Center, AMN Services ) 2, B Y
Inc, f/k/a Nurses RX, Inc.. ) ”’3\1:.1 oy ¢
‘ ) \
Defendants.. )
)
)

COMES NOW Plaintiff complaining of Defendants above named and would show unto

‘the Court as follows:

1. Plaintiff Jamesetta Waehington (hereinafter, “Plaintiff’) is a citizen and residen'r
of Charleston County, Scuth Carolina, and is :the mother of Jayderi W a ‘ (hereinafter,
“Jayden”). | | |

2. ; Plamtlff has been appointed, or 15 in the process of bemg appomted as Guardlan

ad Litem for Jayden and brlngs this action as Guardian ad Litem for Jayden. |

3. Defendant Rhett (hereinafter “Rhett”) is, upon vmf.'ormation»and belief, a physician
duly licensed to practice medicine within the State of éeum Carelina,‘who holds himself out to .
the public as having specialized knowledge, training and experience for the provision of high
quality obstetrical and gynecological care, who is a citizen and resident of Charleston County,
- South Carolina, and ‘who maintains an ofﬁce in Charleston County, South Carohna for the

practice of obstetrics and gynecology.
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4. Defendant Low Country Obstetrics & Gynecology, P.A., (hereinafter, “OB/GYN,

P.A.”) is, upon information and belief, a professional corporation or professional association

~ which holds itself out to the public as having specially trained physicians, facilities, equipment

and staff for the provision of high quality obstétrical and gynecological care, and which conducts
its business in Charleston Coﬁnty, Sout}_i Carolina. Defendant OB/GYN, P.A. is, upon
information and belief, the employer of Defendant Rhett. | |
5. Deféndant East_ Cdope;r Community Hoséital' ~Inc.(hereinafter “East Cooper”) is,
upon .ihforrnation and belieﬂ a hospital corporation which .owns, operates and manages a

hospital in Charleston County, South Carolina, commonly known as “East Cooper Regional

"Medical Center”, and holds itself out to the publié as haVing specialized facilities, équipment

and staff for the provision of high quality obstetrical caré. Defendant East Cooper is named as a

party to this action by virtue of the acts and/or omissions of its employées and agents Within the

‘course and scope of that respective employment and agency. -

6. . Defendant AMN Services Inc. (hereinafter “AMN Sefvices”) is, upon' information
and belief, a healthcare staffing company, registered as a corporation doing business ih the state
of South Carolina, which contracts for and supplies temporary healthcare staffing services to

South Carolina healthcare facilities, including but not limited to, East Cooper Regional Medical

Center. AMN Sefvices holds itself out to the public and to healthcare facilities as providing

qualified healthcare providers having specialized education and training in the provision of
healthcare services to the pubiic. Defendant AMN Services is named as a party to this action by
virtue of the acts and/or omissions of its empldyees and agenfs, specifically, Judy Mercer', R.N,,

within the course and scoﬁe of that respéctivé employment and agency.



l7.- In 2001, Plaintiff J aree'setta Washington became pregnant with her son, Jayden.
and submitted herself to the medical care and lattention of various physicians at thev OB/GYN, .
P.A, including but ‘not limited to Defendant Rhett, |

8-. "~ On .July 15, 2002; Piairitiff Jamesetta Washington was admitted to East Cooper
for Jlabor and delivery services at the direction of Defendant Rhett or’ one of the otherv employees
of Defendant OB/GYN, PA. | o

9. At aepro;imately 7:46 A.M. on July 16, 2002, Plaintiff’s labor was induced by
artificial rupture of her membranes and the administration of Pitocin.‘ ' o

~10. Jayden’s station w;thin the birth canal was noted to Be 0 at approximately 6:15
PM that evening, and cervical dilation was noted to be complete et 7:24 PM -

1. J udy Merce;,’ RN wae the labor and delivery nurse attending Jamesette
Washington on the evenings of July 15 and 16, 2002. ' |

12.  Defendant Dr. Rhett applied a vacuem e?gtractor to jaydenfs head at 7:35 P.M,,
and delivered Ja&den by vacuum extraction at 7:37 P.M.. | |

- 13. There was no recorded entry. of a station Iower than Azero,‘ and nedocumentiation
of the station at the tiﬁe the vacuum extractor was applied. |
14, | Apgars were reportedly 7>et one minute, and 9 at five minutes.
- 15, Blood gases were reported to be 7.21. .

16.  The newborn records refer to a “rough” labor and delive-ry,‘and describe Jayden as
beihg letﬁargic with poor muscle tdne, apnea, desaturatieﬁs, bradycherdia, and coarse Breath
sounds.

17."  Presumed sepsis was not substantiated by culfure examination.

18.  Jayden was _transferred to the Medical University of South Carolina (hereihaﬁer,
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“MUSC”) on 7/17/02.

19. At MUSC, Dr. Jennifer Braden’s Discharge Summary notes that a head CT
“revealed a large posterior fossa bleed with intrgventricular extension as well as a subdural
hematoma.” A subsequent MRI “revealed mass effect. on the 30 or 4™ ventricle and brain stem
as well as ‘2 subdural Hematomas, a subgaleal hefﬁatoma, and an absence'ovf transverse sinus.”

20.  Dr. Jeffrey Campbell performed neurosurgery to evacuate the posterior fossa

~ hemorrhage.

21.  Negligence and other wrongful conduct on the part of each Defendant joined and

. concurred with negligence and other wrongful conduct on the part of the other Defendants, to |

directly and proximately cause Jayden certain injuries, los§¢s and damages:
22. . Defendant Rheﬁ was negligent,Areckless,A willful, wanton.and/or otherWise '

wrongful in one, more or all of, and inciuding but not iimited to, the folléwing paﬁiculars:

(a) in choosing not to acquire a reasonably safe level of knowledge, skill Aar_ld training abéut
obstetri;:é generally, and use of a vacuum extractor in particular, byefoArev aﬁ,empting to

: m;anagek Plaintiff’s labor and delivery; | | |

(b)  in choosing not to coﬁlmunicé;ce with fellow health care teérﬁ workers on é timely and
éccmatc ubasAis about rﬁatters of critical impo&ance to th‘eApatients’ health;

(¢) - choosing to make an unnecessary and inappropriate opefative intervention;

(d)  choosing to make improper use bf vacuum extractor;

(e) choosing not  to .tvimely and properly monitor, observe, record and/or have transcribed
vital informatiqn about the patients’ condition;

® choosing to apply a vacuum extractor when Jaydep’s condition was reassuring, and there’ |

was no medical indication for performing an operative delivery;
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(b)

6}

0

chqosing to use a ;facuum extractor after 11-13 minutes rof seqona stége was both
unnecessary and inappropriate;

choosing to use the vacuum extractor with the infant’s head at only a zero station;
choosing to use a vacuum extractor when its use was contraindicated under the
circum‘stances"of this labor and del_ivéry; and

such other failures and r-efusals.avs may be identified during discovery and the trial of this
case. | |

23.  Defendant OB/GYN, P.A., its employees and agents, were negligent, reckless,

willful, wanton and/or otherwise wrongful in one, more or all of, and including but not limited

to, the following particulars:

- (a)

RO

(©
@
“(e)

)

(®)

.in choosing not to acquire a reasonably safe level of kndwledge, skill and trainingv about

obstetrics generally, and use of a vacuum extractor in particular, before attempting to

manage Plaintiff’s labor and delivery;
in choosing not to communicate with fellow health care team workers on a timely and
accurate basis about matters-of critical importance to the patients’ health;

choosing to make improper use of vacuum extractor;

. choosing to make an unnecessary and inappropriate operative intervention;
choosing not to timely and properly monitor, observe, record and/or have transcribed
. vital information about the patients’ condition;

in choosing not to verify Dr. Rhett’s current competency in the use of a vacuum

extractor; -

.in' choosing not to train Dr. Rhett in'the proper use of a vacuum extractor;
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(h)

@

@

in choosing not to monitor Dr. Rhett’s frequency of use of a vacuum extractor; or if it
did, in failing to stop Dr. Rhett’s overuse of a vacuum extractor;

in choosing not to recognize Dr. Rhett’s overly frequent use of a vacuum extractor; or if

~ it did, in failing to stop Dr. Rhett’s overuse of a vacuhm'extractof; and

such other failures and refusals as may be identified during discovery and the trial of this
case.

24, The liability of Defendant OB/GYN, P.A. in this case includes but is not limited

to respondeat superior liability for Dr. Rhett’s wrongdoing.

25.  Defendant East Cooper, its employees and agents, were negligent,_ reékless,g ‘

willful, wanton and/or otherwise wrongful in one, more or all of, including but not limited to,

(@

®)

(c)

(d

(© -

e

‘the following particulars:

in choosing not to acqliire a r_eas_onably safe level of knowledge, skill and ﬁaining about
obstetrics generally, and use of a vacuum extractor in particular, before atterﬂpting to

participate in the labor and delivery of Jamsetta Washingtoh and her son, J ayde_:n;

in choosing not to communicate with fellow health care team workers on a timely and

accurate basis about matters of critical importance to the patients’ health; -

in choosing not to provide proper and timely nursing care and -attention required by

Jayden’s condition;

in choosing not to verify Dr. Rhett’s current competency in the use of a vacuum

extractor;

in choosing not to train Dr. Rhett in the proper use of a vacuum extractor;

in choosing not to monitor Dr. Rhett’s frequency of use of a vacuum extractor; or if it

did, in failing to stop Dr. Rhett’s overuse of a vacuum éxtractor;



(g)

(h)

(1)

0

. } ) ' .
in choosing not to recognize Dr. Rhett’s overuse of a vacuum extractor, or if it did

recognize it, in failing to stop Dr. Rhett’s overuse of a vacuum extractor;
g p 4 :

in choosing not to intervene to prevent Dr. Rhett from improper use of a vacuum

" extractor;

failing to timely and properly monitor, observe, record and/or have transcribed vital

~ information about the patierits’ condition; and -

such other failures and refusals as may be identified during discovery and the trial of this

case.

26.  The liability of Defendant AMN Services in this case includes but is not limited to

respondeat superior liability for J udy Mercer’s wrongdoing.

27.  Defendant AMN Services, its employees and agents; Were ﬁegligent, reckless,

willful, wanton and/or otherwise wrongful in one, more or all ef, including but not limited to, the

following}particulars: :

(a)

®)

(©)

@
©

in choosing not to acquire a reasonably safe level of knowledge, skill and training about

| obstetrics generally, before attempting to participate in the labor and delivery of

Jamesetta Washington and her son, Jayden;

‘in choosing not to communicate with fellow health care team workers on a timely and

accurate basis about matters of critical importahce to the patients’ health;

in choosing not to acquire a reaéenable safe leve] of knowledge, skill and training about

. proper and accurate interpretation of fetal heart monitor tracings;

choosing to call for an unnecessary and inappropriate operative intervention; -
choosing not to timely and properly monitor, obéerve, record and/or have transcribed

vital information about the patients’ condition;
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®
(8
(h)

28.

choosing to facilitate emergent or operative intervention when Jayden’s condition was

reassuring, and there was no medical indication for performing an operative delivery;

-choosing to facilitafe emergent or operative intervention after 11-13 minutes of second

stage was both unnecessary and inappropriate; and
such other failures and refusals as may be identified during discovery and the trial of this’
case.

\

As to Defendant AMN Services directly, Defendant AMN Services, its employees and

agents, were negligent, reckless, willful, wanton and/or otherwise wrongful in one, moré or all’

@

(b)

| (©)

(D).

29.

- of, including but not limited to, the following particulars:

in choosing not to verify Judy Mercer’s current competency in the management of labor

and delivery and proper interpretation of fetal heart monitor tracings;

in choosing not to train Judy Mercer in the proper management of labor and déliver‘y‘and

proper interpretation of fetal heart monitor tracings;

in choosing not to adequately monitor Judy Mercer’s competencies regarding proper

management of labor and delivery and proper interpretation of fetal heart monitor

~ tracings; and -

such other failures and refusals as may be idgntiﬁed during discovery and the trial of this

case.

As a direct and proximate result of the negligence and other wrongful conduct on the part

- of each Defendant, which joined and conculjred with the negligence and other W’rongﬁﬂ conduct ‘

on the part of the other defendants, Jayden suffered catastrophic personal injuries, losses and

damages, including but not limited to the following:



@

(b)

©

@

©

®
(g)

(h).

M
o)

for actual and punitive damages, together with cost and such other and further relief as the Court

may deem just and proper.-

Traumatic insult to his brain and resulting brain injuries;
Physical injuries, disorders and\dysfunctionj

Permanent impairm_ents‘ and disabilities; |

Mediqal expenses, rincluding those to be incurred in thé future;
Life cére plan expenses; . |

-Pain'and suffering;

Emoﬁonai and psycﬁological damages;
: L.(_)ss of his life’s work;

Loss of eamiﬁg capacity; and

- Loss of enjoyment of life.

WHEREFORE, Plaintiff prays for j udgmént agaihst the defendants, joihtly and severally,

GRAHAM LAW FIRM, P.A.

Edward L. Graham
. Mary H. Watters
Attorneys for Plaintiff
.P.O. Box 550
- Florence, SC 29503

Octoberd& 2009

NI
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~ STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

ea‘?"‘%‘%

: ) ~
COUNTY.OF CHARLESTON : ) NINTH JUDICIAL CIRCUIT
Jamesetta Washington, as Guardian.ad ) C/A No. O7-CP-10-1553
Litem for Jayden W , a minor, )
: ) o | )
Plaintiff, )
_ S )
Versus ) DEFENDANT EDMUND RHETT, JR.,
‘ : 4 ) M.D.S ANSWER TO PLAINTIFF'S
Edmund Rhett, Jr., M.D., Low Country ) AMENDED COMPLAINT
Obstetrics & Gynecology, P.A., Tenet ) (Jury Trial Requested)
South Carolina, Inc., d/b/a East Cooper ) s e =
Regional Medical Center, AMN Services ) T CE S U
Inc., fl/a Nurses RX, Inc,, ) 5
S | - ) \ = L
Defendants. ) 1 5?13%’ -
. , n - -5
The Defendant Edmund Rhett Jr ., M. D (heremafter “thlS '\De%xﬁiarf(tp,
i — 3l
\ oy

hereby answers the Amended Complaint of the Plaintiff, subJect to all apphcable

motlons, afﬁrmatlve defenses and other pleadmgs as follows

1. This. Defendant demes each and every allegatlon of the Pla1nt1ffs

: Amended Complaint which is not heremafter specrﬁcally admltted

2. - This Defendant is Without sufﬁcient knowledge and information upon
which to form a behef as to the allegatlons contalned in the Paragraph 1 of the

Plamtlff s Amended Complamt and therefore demes the same.

3. Paragraph 2 of the Plalntlﬁf’s Amended Complalnt contains conclusions

of law to which no response is retluired To the extent a response is required, this
Defendant is without sufﬁment knowledge or 1nformat1on upon which to form a
behef as the allegatlons contalned in Paragraph 2 of the Plalntlffs Amended
Complamt and therefore denies the same. -

4. This Defendant admits only so much of the allegations contained in

Paragraph 3 of the Plaintiffs Amended Complaint as allege that Defendant Rhett 1s



a physii.cian licensed to practice medicine within the Stafe of South Cérohna and
that he is a citizen and resident of Charleston Cbunty, South Carolina. This
Defehdant denies all femaiping and inconsiétent allegatiohs ‘contained in
| Parag_raph 3 of the Plaintiff's Ame_n‘dedComplaint.

- 5. The allégationé contained in Paragraphs 4, 5 and 6 of the Plaintiffs
'Amended Complaint are not directea at this Defendant and, thefe’fofe, dd not

require a response. Further responding, the allegations contained in Paragraphs 4,

5 and 6 of the Plaintiffs Amended Complaint set forth conclusions of law to which

no response is required. To the extent a response is required, this Defendant denies
the iallegations contained in Pafagraphs 4, 5 and 6 éf the'_Plaini:iffs Amended

Com‘plaint, |
6; In response to the allegations COntaiﬁéd inParagraphs 7; 8,9, 10, 11,

12, 13, 14, 15, 16, 17, 18, 19 and 20 of the Plaintiffs Amended Complaint, this

Defendant craves reference to the medical records of Jamesetta and Jayde‘nA

Washington for a complete and accurate description of what is contained therein.

All,remaining‘ and iﬁconsiétent allegations contained in Paragraphs 7, 8, 9, 10, 11, _

12, 13, 1.4, 15, 16, 17, ‘1‘8, 19 ahd 20 of the Plaintiff's Ameﬂded Complaint are
“denied. | | o | |

7. This Defendant denies the;allegations éontained in Paragraphs 21, 22,

| including subparts (a) through (), 23, including ‘sub'parts (a) thrbugh (), 24, and 25,
including subparts (a) through (j),'of the Plaintiff's Amehded‘Complaint. -

8. Thve' allegations contained in Paragraph 26 of the Plaintiffs Amended

Complaint set fbrth conclusions of law to which no response is required. To the

extent that a response is required, this Defendant denies the allegations contained

" in Paragraph 26 of the Plaintiffs Amended Complaint.
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9. The ailegations contained in Paragraphs 27, including subparts (a)

through (h), and 28, including subparts (a) through .(d), of the Plaintiffs Amended

Complaint are not directed at this Defendant and, fhereforé, do not. require a
response. - To the extent a response 1is requir'ed,'ithis Defendant denies the
allegations con’nained in Paragraphs 27, inclu(iing subparts (a) through (h), ‘aind 28,
inciuding subparts‘(a) throu‘gh (d), of the Plaintiff s Amended Complaint.

10.. "This Defendant denies the a]legations contained in Paragraph 29,

including subparts (a) through (), of the Plaintiff's Amended Complaint and the

PlaintiffsPrayér for Relief, such being all remaining allegations contained in the

. Plaintiff’s Amended Complaint.

" FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
 (No Deviation from Standard of Care)

11. That the care and treatlnent administered by this Defendant
conformed to and was in full comp‘liaince with the standard of care. All care and
treatment administered by this Defendant was within acceptablé medical standards

and. methods, and, at no time pertinent hereto, did this Defendant deviate from any -

. medical standard while caring for or ténding- to the Plaintiff or minor child. .

Consequently, the Plaintiff is barred from recovery against this Defendant.

FURTHER ANSWERING AN D AS AN AFF IRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(No Proximate Cause) -

12.  That, even if this Defendant was neg_ligent, asiallegéd in the Plaintiffs -

- Amended Complaint, which is specifically denied, the negligenée of this Defendant -

is not the direct and proximate cause of any injury alleged by the Plaintiff and/or

“minor child and therefore this Defendant is not liable for any damages allegédly

sustained by the Plaintiff and/or minor child.

g -



FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(Informed Consent)

13. The Plaintiff with knowledge and uhderstanding consented to
treatment a,r'1d thefefore the Plaintiff's claims ar_e‘barred. in- accordance with the
priﬁciplés of informed consent.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Reasonableness and Good Faith)

© . 14. That th;s Defendant acted reasonably and in good faith at all tlmes
material herem based on the matenal facts and ciréumstances known by thls
Defendant. - Accordingly, the Plaintiff is not entitled to recover any damages

whatsoeVer :

FURTHER ANSWERIN G AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(Pre-ex1st1ng Medical Condition)

15. - Whatever injuries the Plaintiff and/or minor child sustained, which are'

specifically denied herein, were the result of pre- ex1stmg medical condltlons of the

Plaintiff and/or minor child, whether dlsclosed or und1sclosed and were not related

to the incidents complamed of in the Amended Complamt :

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(Predisposition of Medical Condition)

16. Whafever injuries the Plaintiff and/or minor child sustained, which are

specifically denied herein, were the result of the Plaintiffs and/or minor child’s”

predisposition to medical conditions, whether disclosed or undisclosed, and were not

related to the incidents complained of in the Amended Cofh;ﬂaint.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Superseding/Intervening Causes)

17.- Whatever injuries and damages, if any, may have been sustained by
the Plaintiff and/or minor child, were_vdue to superseding and/et‘ intervening causes
beyend the control'of this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

THIS DEFENDANT ALLEGES:
(Intervenmg Negligence/Negligence of Third Party)

18. . That, upon information and belief, even if this Defendant is negligent

in the manner described in the Amended Complaint, whlch 15 spemﬁcally den1ed ,
whatever 1nJur1es and damages, 1f any, which may have been sustalned by the
~"Plaintiff and/or minor ch1ld were the dlrect and proxunate result of the 1nterven1ng E
~ and superseding negligence of third parties, for wllose condnct this Defendant ‘bears
no responsibility. Therefore, the Plaintiff is barred from i'eeovery against this
Defendant; o » |
FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Idlosyncratlc Reaction)

19. That this Defendant would allege upon mformatmn and behef that
any injuries or damages sustamed by the Plaintiff and/or minor child were due to
and caused by an idiosyncratic reaction ever .evhlch this Defendant had no contrel .
and as such, this Defendant pleads such an ldiosyncnatie reaction as a complete bar
to this action.

: FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

THIS DEFENDANT ALLEGES:
(Punitive Damages Unconstitutional)

20. That any award or assessment of punitive damages as prayed for by

the Plaintiff would violate this Defendant’s constitutional rights under the Fifth,
76



Sixth and Fourteenth Amendments of the Un_ited‘ States Constitution and

comparable provisions of the South Carolina Constitution.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES: '
(Reservation and Non-Waiver) =

- 21. This Defendant reserves any'additional and fufther defenses 'as"may
be revealed by additional 'inforﬁlétion during: the course of Adiscover.y and
investigation, as is consistent with the South Carolina Rulés of Civil Procedure.

WHEREFORE, having fully answered t'he‘Pla.ilvltiff’s Amended“ Cbmplaint,
' *‘and having asserted these affirmative defenses,'thié Defendant, Edmund Rhett, Jr.,
M.D., prayé ‘that the Plaintiffs Amended Complaint be dismissed wit;h prejudice
énd that they be awarded £he cpsts and reasonable fee?s associatedAwith this ma;tter,

and such other relief as the Court may deem just and proper. -

HOOD LAW FIRM, LLC
172 Meeting Street
Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

- Molly H. Craig (SC #6960)
Chilton Grace Simmons (SC #68279)
izabeth W. Ballentme (SC #74965)

Attorneys for the Defendant
Edmund Rhett, Jr., M.D. .

/}CQ (‘(\D(( 2009

Charleston South Carolina
J:\docs\2.100\Answer (Amended Complaint).doc
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CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoin

was served on -each party or counsel of record by

mailing, [_] e-mailing, l___]facsmule or [_Jhand delivery in

the manner prescrlbed by the apphcable Rule of C1v1l
Procedure.

" This /47 day of é;Z:ZtL |

, 2009.

A
S TER
g aae

ONOY L

\ —

60 2 w4 1- 0306000

@‘gfﬁ.ﬁ‘:ﬁs



) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
) CASE NO.: 2007-CP-10-1553°

STATE OF SOUTH CAROLINA
. COUNTY OF CHARLESTON

Jamsetta Washington, as Guardian ad Litem

)
for Jayden W " aminor, )
‘ ' )
Plaintiff, ) ) ~ :
' - ) ANSWER OF DEFENDANT AMN
Vs. ) SERVICES, INC,, F/K/A NURSES RX, INC,,
) TO AMENDED C_QMPL_A
* Edmund Rhett, Jr., M.D., Low Country ) of o T
Obstetrics & Gynecology, P.A., East Cooper ) (Jury Tnal Deman A -
Community Hospital, Inc., and AMN Services, ) \ 3 o r
Inc., f/k/a Nurses RX, Inc,, ) \ ‘ Qn% - T\
S ) 8L = o
Defendants ) \ %g -
2‘, e
o

' ' o \
TO: EDWARD L. GRAHAM, ESQUIRE AND MARY H. WAT’I‘ER‘S ESQUIRE,
. ATTORNEYS FOR THE PLAINTIFF . L

. \

The Defendant, AMN Services, Inc., f/k/a Nurses RX, Inc. (hereinafter, “Defendant™), by
and through its undersigned counsel, answer Plaintiff's Amended Complaint, as follows:

FOR A FIRST DEFENSE

1. This Defendant denies each and' e\;ery allegation, which ie not hereinaﬁer.
specifically admitted.

2. This Defendant admits, upon information and belief, the allegation of Paragraph 1
of the Amended Coxnplaint.- | .

3. 'Tll]is Defendant does not have sufficient information or knowledge t‘o admit or
deny the allegatxons of Paragraph 2 of the Amended Complaint.

4. The allegatlons of Paragraphs 3, 4, and 5 of the Amended Complamt do not

~pertain to this Defendant and therefore, no response is reqmred. To the extent a response is

TPGL 2973118v!
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required, this Defendant rs without sufficient informationl to admit or deny the same and
therefore, denies the allegations and demands strict proof thereof.

5.' ~ This Defendant admits so much of Paragraph 6 of the Amended Complaint as
may be construed to allege that AMN Seri)ices', Inc, is a corporation doing business in South
Carolina as a health care stafﬁn.g provider, placed nurse Judy Mercer, R.N.,'. at East Cooper
Regional Medical Center'.during the time period pertinent to the ailegations in the Amended
Complaint. All remaining and inconsistent allegations are denied as stated. - A.

6. -.This Defendant is without sufﬁeient information or knowledge to admit or deny

the allegatlons of Paragraph 7 of the Amended Complaint and therefore, denies the same.

7. Paragraphs 8 through 20 are alleged factual assertions based in part on the

- medical records of Plaintiff and the minor child. In response, this Defendant craves reference to

the‘applicablev medical records for a more complete and accurate response. This Defendant
denies any addmonal or 1noon51stent allegatrons not contamed within the medlcal records

8. . This Defendant demes the allegations of Paragraph 21 of the Amended
Complainr. |

9. The allegations of Paragraphs 22, 23, 24, and‘25, including all subnans; do not
pertam to this Defendant. To the extent a response is required, the allegations are denied.

10. . Thrs Defendant demes the allegatlons of Paragraphs 26, 27, including subparts (a)

_through (h) and 28 including subparts (a) through (d), of the Amended Complaint and demands

strict proof thereof
11.  This Defendant is without sufficient information or knowledge to admit or deny
the allegations regarding Plaintiff’s alleged injuries and therefore, denies the same. " This

Defendant further denies that it was the proximate cause of any of the alleged damages.

2 K ‘ TPGL 2973118v]



FOR A SECOND DEFENSE
© . (Failure to State a Claim)

1‘2. Further answéring, this Defendant reiterates and realleges each of its previous
‘responses as if set forth fully herein. |

13. Plaintiff’s allegations against this Defendant sﬁould be dismissed for failure to
state a claim ﬁpon which relief éan be granted. | |

. " FOR A THIRD DEFENSE
(No Deviation from Standard of Care)

14. Further answering, this Defendant reiterates and realleges each of its prévious
' responses as if set forth fully herein.

15."  That the care and treatment administered by nurse Mercer conformed to and was

in full compliance with the standard of care. All care and treatment administered by nurse

Mercer was within the acceptable medical standards and methods, and, at no time pertinent
hereto, did nurse Mercer deviate from any medical standard while caring for or tending to the
- Plaintiff so as to bar the Plaintiff from recovery against nurse Mercer.

FOR A FOURTH DEFENSE
(No Proximate Cause)

16. A Further answering, this Defenda‘nt feitérates and realleggs each of its prgvious
responses as if set forth ﬁlly heret;n. ' | -
: 17.- That no act or omiésibn of this _Defendant.w‘as a proximate.ce.luse of the damages
éllegéd 50 as to bar the Plaintiff from recévery against this Defendant.

FOR A FIFTH DEFENSE
(Punitive Damages Unconstitutional)

18. Further answering, this Defendant reiterates and realleges each of its previous

responses as if set forth fully herein.

3 ’ : . TPGL 2973118v1
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19. This Defendant asserts that any award of punitive damages to Plaintiff would
violate the constitutional safeguards provided to this Defendant by the Due Process Clause of the
Fourteenth Améndment of .the Unites States Constifution and under thé Due Process Clause of
Atrticle 1, Section 3 of the South Carolina Constitution, because the determination of punitive
damages does not bear any reasonable relatiqnship to the amount of 'éctuél damages, if any,

sustained by or awarded to Plaintiff. In this vein, this Defendant craves the Court’s reference to

the U.S. Supreme Court opinions of State Farm Mut. Aﬁto. Ins. Co. v. Campbell, 538 U.S.

' 408(2003) and Cooger Indus., Inc. v. Leatherman Tool Group. Inc. , 532 U S 424 (2001)
20.  This Defendant strenuously asserts that it-did not fall to exer01se due care nor did

it breach ény duty owed to Plaintiff; but even if suéh were true, which is speciﬁc_ally denied, any

and all acts or omissions on the part of this Defendant with respect to the facts alleged in the

- Complaint were wholly unintentional, and thus public policy militates against the application of

punitive damages in a case such as this, where the facts do not establish or even allege that this

Defendant possessed any intent to injure or‘deliberately pursued wrongful conduct in disregard

of the righté and ‘iAnterests‘ of others.

21.  This Defendant strenuously asserts that it did‘ not fail to exercise due cére nor did
it breach any duty owed tq Plaintiff;'but even if such were trﬁé, which is speciﬁcally denied, this
Defendant respecffull_v and in good faith asserts .thét the better .rgaso.ned (/iéW of :fhe law of
punitivé damageé is that of the Supreme Court of Arizona, .wﬁicvh has held that terms_ such as
“grolés-,” “reckless,” and “wanton” . . . “convey little and fail to focus tile jury’s attention on the

impdrtant question — the Defendant’s motives.”

4 . o TPGL 2973118v1



FOR A SIXTH DEFENSE
(Independent Contractor)

22, Further answering, this- Defendant reiterates and realleges each of its previous

- responses asif set forth fully herein.

23.  This Defendant alleges it was not the employer of Judy Mercer, R.N., and alleges -

Judy Mercer, R.N. was an independent contractor. This Defendant further alleges that Judy
Mercer, R.N., was acting ‘under the direction and control of East Cobper Regional Medical
Center and supervising bhysiciané at all times pertinent to the allegations in the Amended

Complaint, so as to bér,the Plaintiff from reco’very against this Defendant.

FOR A SEVENTH DEFENSE
" (Reservation) ‘

. 24, Fﬁrther answéring, this Defendaﬁt reiterates and realleges each of its previous
résponses as if set forth fully herei.n. | |
25.  This Defendant:speciﬁcally reserves its right to raise as additional affirmative
defenses, any defense raised by the cd-defendants and any defense which may become avéﬁable
_ duﬁﬁg discovery or otherwise and which ﬁlay be proven at frial. This Défendant speciﬁéally

* reserves its right to amend this Answer as necessary and applicable.

_(SIGNATURE ON FOLLOWING PAGE)

5 o TPGL 29731181
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Charleston, South Carolina
November 30, 2009

TURNER PADGET GRAHAM & LANEY P.A.

By:

Cpiwee

Johin K. Blincow, i b :

Ashley S. Heslop

P.O.Box 22129 :
Charleston, South Carolina 29413
Telephone: (843) 576-2800
Facsimile: (843) 577-3369
jblincow@tumerpaget.com

aheslop@tumerpadget com

ATTORNEYS FOR DEFENDANT

. AMN SERVICES, INC F/K/A

NURSES RX, INC

TPGL 2973118v]
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CERTIFICATE OF SERVICE

| hereby certify that on this 30th day of Nermber, 2009, a copy of the above and
foregding ANSWER OF DEFENDANT AMN SER VICES, INC.,, F/K/A NURSES RX, INC.

TO AMENDED COMPLAINT has Been and mailed to counsel of record, postage prepaid and
. properly addressed as follows:

Edward L. Graham
- Mary H. Watters

Graham Law Firm, P.A.
P. O. Box 550

Florence, SC 29503

A8

. Efa
e
Chilton Simmons .

Hood Law Firm, LLC
P. O. Box 1508

Charleston, SC 29402 -

A e anor
oi Wy 2 30
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T
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O
o
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o
"
<
(=]
<
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-

e

oNOYl

Lindsay Smith-Yancey
Pratt-Thomas Walker, P.A. .
P. O. Drawer 22247

~ Charleston, SC 29413

James E. Scott, IV

Young Clement Rivers, LLC
P..O. Box 993

Charleston, SC 29402-0993

Lt
" Penny S. Dalis L

TPGL 2973118v]
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TURNER PADGET  CrateTon
TURNER PADGET GRAHAM & LANEY PA. FLORENCE
: ' GREENVILLE

MYRTLE BEACH

REPLY TO:

John K. Blincow, Jr.
. E-Mail: JBlincow@TurnerPadget.com
Writer’s Direct Dial: (843) 576-2806
Direct Fax: (843) 577-1624

November 30, 2009-

Julie J. Armstrong, Clerk
Charleston County Court of Common Pleas
- 100 Broad Street, Suite 106 '
" Charleston, SC 29401-2258

Re:  Jamsetta Washington, as Guardian ad Litemn for Jayden W. *~  *  aminor,
v. AMN Services, Inc., f/k/a Nurses RX, Inc., ct al. ‘
Case No.: 2007- CP 10-1553
Our File No.: 3869.111

Dear Julie:

We enclose for filing an original and one copy of the Answer of Defendant AMN

. Services, Inc., f/ka Nurses RX, Inc., to Amended Complaint. Please return a file- stamped copy

- in the envelope provided. By copy of this letter to counsel of record we are hereby serving them.
w1th our Answer. :

Kmd regards,A
| Yours truly, ‘ |
. TURNER, PADGET, GRAHAM & LANEY, P.A.-
John K. 'Blincorwv, Jr.. )
- JKB:psd
Enclosures

‘cc:  Edward L. Graham/Mary H. Waters
' Chilton Simmons
Lindsay Smith-Yancey
James E. Scott, IV (all w/enclosure)

TPGL 3007004v1

- BUSINESS « LITIGATION SOLUTIONS

Gateway Center - Suite 200 - 40 Calhoun Street (29401) PO Box 22129 - Charleston SC29413 -
* Phone (843) 576- 2800 » Fax (843) 577-3369 « turnerpadget.com :
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) CIVIL ACTION NO.: -07-CP-10-1553
Jamesetta Washington, as Guardian ad
Litem for JaydenW '~ | aminor,
Plaintiff, : A '
ANSWER AND CROSS CLAIM OF
V.

DEFENDANT EAST COOPER REGIONAL
MEDICAL CENTER TO PLAINTIFF'S

Edmund Rhett, Jr., M.D., Low Country | AMENDED COMPLAINT

~~

. Obstetrics & Gynecology P.A., Tenet = < % ,

* South Carolina, Inc., d/b/a East Cooper “oaF o T
Regional Medical Center, AMN Services \ A
Inc., f/k/a Nurses RX, Inc., \ 7;: o T
_ =) T
Defendants. | o= = =

| ez = ™

Now come Defendants East Cooper Reglonal Medlcal Center and Tenei So&ﬁ@arq@ :
)

Inc., rncorrectly named and sued as “Tenet South Carolma Inc., d/b/a East Cooper Reglonal
Medical Center‘ (and heremafter referred to as “the Defendants”) by and through its
undersigned attorneys, .answerin.g' the Amended Complaint of the Plaint_iff herein, and Cross .
claiming agafnst co-befendant AMN Services, Inc., stating and alrlegingvas follows:

.FORA FIRST DEFENSE

1. | That each and every allegatron contained in the Plaintiff's Amended Complarnt
not specmcally admxtted heremafter is denied and strict proof demanded thereof

2. That the Defendants lacks sufficient mformatlon or knowledge upon which to
form a bellef as to the allegatlons contamed in Paragraphs 1 and 2 of the Amended Complalnt

and, therefore demes same.

. 3. That the Defendants answerlng Paragraph 3.of the Amended Complalnt admlts

upon information and belief, that Defendant Edmund Rhett, Jr., M.D., (hereinafter referred-to as

"Defendant Dr. Rh_ett") is @ medical doctor specializing in the field of gynecology and formerly of
obstetrics. The Defendants lack sufficient information or knowledge upon which to form a belief

as to the remaining allegations of Paragraph 3 and, therefore, denies same.
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4. That the Defendants lack .sufﬁcieht'information or knowledge upon which to form
a beliéf as to the‘allegations contained in Paragraph 4 6f the Amended Complaint and,
therefore, denies same. | |

5. ~That thé Defendants, answering Paragraph 5 of fhe Amended Complaint, admit

that Eést Codper Community Hospital, Inc., is a South Carolina cofporation which owns and
operates Defendant East Cooper Regional Medical Center. The'Deféndants further admit that
Defendant East Cooper Regional Med‘ical Center is a hospital providing certain healthcare
services in the Coﬁnty of Charleston in the State of South Carolina. - By way of further énswer .

the Defendants Would offer that Defendant Tenet South Carovlina,‘ Inc., ié a cdrporation

' 6rganized and existing under the laws of the State of Delaware; was not incorporated,

organized or existing at thé times complained of in the Plaintiff's Amended Complaiht; never

owned, operated or conducted busivne"ss as East Cooper Régional Medical Center; and never

employed any'of the healthcére providers involved in the events alleged in the Complaint. All

remaining allegations of Parégraph 5 of the Amended Cbmplaint inconsistent with the above are

'denied.

.6. That the Defendants, answéring Pa'ragraph 6 of the Complaint, édmit that |
Defendant AMN Servi'ces,- inc., is a Iicen-s'ed temporary staffing agency in the business of -
providing supplemental staffin'g to healthcare providers. The Defendants furfher admit tHat af
the times c‘:omplained of in the Complaint, Defendanf East Coo‘per Regional Médical Center
contracted with vDevfendant AMN for sdppiemental ﬁui’sing staff, includiﬁg but not limitéd to Judy

Mercer, R.N. All remaining allegations of Paragraph 6 of the Amended Complaint inconsistent

"with the abo\/e are denied.

7. Thatthe Defendants admit, upon i_nformétioh and belief, the allegations
contained in Paragraph 7 of the Amended Complaint. _
8. That the Defendants, answering Paragraphs 8, 9, 10, 11, 12, 13, 14, 15, 16, 17

and 18 of the Amended Complaint, admit that Plaintiff Jamesetta Washington presented io East




Cooper Regional Medical Center on or about July'15, 2002, for the labor and deti\(ery of her son
Jayden W . .. The Defendants craves reference to the records ot‘ East Cooper Regional
“Medical Center as to the dates and nature of the care and treatment rendered to the Plaintiff
- and Jayden W: as well as their respective complaints, presentations and conditions.
_ All allegations contained. in Paragraphs 8, 9 10, 11, 12, 13, 14, 15, “IA6, 17 and 18 of the
Amended Complarnt mconsnstent with the above are denled B
9.  Thatthe Defendants answering Paragraphs 19 and 20 of the Amended
Complaint, admit that Jayde‘n W, iwas'transferred from East Cooper Regional Medical
Center to the Medical University of South Carolina on or about July t7 2002. The Defendants
craves reference to the records of the Medical Umverstty of South Carolina as to the dates and
nature of the care and treatment rendered to Jayden W. ~ "~ whilea patlent there, as well
as h|s presentation and condition.  All allegations contamed in Paragraphs 19 and 20 ef the
Amended Comptaint inconsistent with the above are denied. | o
10. That the Defendants deny the altegations contained in Paragraphs 21, 22 and 23 '
of the Amended Complalnt tncludlng but not limited to the subparts |
“ 11:. That Paragraph 24 of the Amended Complalnt states a Iegal conclusion to whtch
‘the Defendants are not requrred to respond. To the extent aresponse is reqwred, the
allegations of Paragraph 24 are denied. ' | |
121 , That the Defendants deny the aIIegatlons contatned in Paragraph 25 of the _
' Amended Complalnt | | '
13. That Paragraph 26 of the Amended Complaint states a legal conclusmn to whrch
the‘Defendantts not required to respond. To the extent a response is required, the allegations
~of Paragraph 26 are denred ' |
14. That the Defendants deny the allegations contained in Paragraphs 27,28 and 29

of the Amended Comptalnt
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FOR A SECOND DEFENSE

15. . That the Defendants reiterate all of the all‘egations eontained in each and every |
foregoing Paragraph of this Amended Answer, as fully as if repeated verbatim herein. |

16. That the care and treatment administered by the'agents, servants, and
employees of Defendant East Cooper-Regional Medical Center conformed tdand was in full
compliance with the standard of care. All care and treatment administered by the Defendant
East Cooper Regional Medical Center, through its agents, servants, and employees, was within
ac'ceptaple standards and methods, and at no time pertinent hereto did this Defendant, its |
agents, servants, or employees, deviate from any acceptable standard while caring for or
tending to Plaintiff Jamesetta Washington or vJayden Was'hington. Consequently, Plaintiff is -
barred from recovery against the Defendants. N

FOR A THIRD DEFENSE

17. That the Defendants reiterate ail of the allegation‘s contained in each and every

foregoing Paragraph of this Amended Answe‘r as fully as if repeated verbatim herein.

18 That the Plaintiff has failed to allege facts suffrcrent to constrtute a cause of action
as against the Defendants

FOR A FOURTH DEFENSE

19 _ That the Defendants reiterate all of the allegatrons contained in each and every

L foregomg paragraph of this, Amended Answer as fully as if repeated verbatim hereln '

20: That'if the Defendants were neglrgent reckless willful, wanton or grossly »
negligent in any partlcular which is expressly denied, the neglrgence of the Defendants is npt

the direct or proxrmate cause of any injury as alleged by the Plamtrff and therefore the

. Defendants are not liable for i |njur|es sustained or any damages alleged as a result thereof.

"FORA FIFTH DEFENSE

21. That the Defendants reiterate all of the allegations contained in each and every

foregolng paragraph of this Amended Answer, as fully as if repeated verbatim herein.



2;’2. .That the Defendan‘ts would aﬁege. upon information and belief, that any i’njuries
§r damages allegedly sustained herein were due to, capsed and occasioned by a ﬁatural
disease process over Which the Defendants had no control énd, as s_uch, the Défendants p!ead
subh asa complete bérto this action. |

FOR A SIXTH DEFENSE

23. That the Defendants reiterate all of the al!egatiéns Vcontained.in each and évery \
foregoing paragréph of this Amehded Answer, as fu'lly as if repea_ted verbatim herein.
. 24, That if the Defendants were negligeht, reckless, will_ful, wan‘toh, or grossly
hegligent in any particular, wﬁich is expressly denied, any alleged injuries and damages weré' :
the dirept ’a'nd proximafe result of the intervening and superseding negligence qf third paﬁieé for

which the Defendants are not liable.

FORA SEVENTH DEFENSE

25. | "That the Défendants reiterate all of- the allegatioﬁs contained in éach and every
foregoing paragraph of this Amended Answer, as fully as if repeated verbétim herein.

26.. : vThat if the Defendénts were négligent, recklesé, willful, wanton, or grossly -
h‘egligent in any particular, which is expressly denied, any injuries'or démages éustained by
Jay'den Washington aé set forth in the Amended Complaint' were due to and céused in whole or
in part by Plaintiff’é aﬁts of comparative negligenc.e. |

FOR AN EIGHTH DEFENSE

’ 27 _ Thét the Defendants reiterat.e .all. of the allegations contained in Each and every
foregding baragrap‘h of this Amended Answer, as fdlly as if repeated verbatim herein.
28. - Thé‘t any award or assessment of punitive darﬁages as prayed for'by fhe |
Plaintiffs would violate the befen‘dants' constitutional rigﬁts under the Flfth Sixth‘, ang_,
| 'Fourteénth Arﬁéndments of the United States Constitut'ion ahd ch;parable proyisiohs of the

South Carolina Constitution.
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FURTHER ANSWERING AND BY WAY OF CROSS CLAIM
AGAINST CO-DEFENDANT AMN SERVICES, INC.

29. That the Defendants reiterate all of the allegations contained in each and every
foregoing paragraph of this Amended Answer, as fully as if repéated verbatim herein.
30. At the time of the events complained of in the Amended Complaint, the

Defendant East Cooper Regional Medical Center (hereinafter referred to as "Defendant

Hospital"')‘ and Defendant AMN Services Inc. (hereinafter referred to as "Defendant AMN;') were

parties to an Agreement “for Supplemental Staffing Agencies (hereinafter “the Agreement)
whereby Defendant AMN was vcontr.acted to provide supplemental nursing staff at East Coopér
Regional Medical Center. | o | o
3t. Asa résult of the Agreement, a special relationship ex‘isted’between Defve'r’\d-an~t
Hospitél and Defendant AMN. | | -
32. According to the pertinent terms of tHe Agreement; [5éféridant AMN agreed to
inderﬁﬁify, defend and hold harmless Defendant Hospital from and against any and all losses,

expenses, damages, liabilities, Costé, attorneys fees and ju'dgments arising_oUt of badily injury

- or any other damage caused by the negligenée of Defendant AMN, “its égents, independent

‘ c_ontractors', employees and servants, in the provision of services under the Agreement.

33.  In addition; the Agreement required Defendant AMN to procUre: and rhaintéin at
its expénse general public liability insurance with Defendant Hospital named as an additional
insured.

34. Pursuant to the terms of the Agreement, Defendant Hospital is entitled to a legal

. defense, insurance cbverage, and contractual indemnity from Defendant AMN for all liabi~lity,

losses, claims and costs relating to this lawsuit which arise out of the alleged acts ahd

omissions of its agent, Judy Mél:ber,' R.N.-



FURTHER ANSWERING AND BY WAY OF CROSS CLAIM
- AGAINST CO-DEFENDANT AMN SERVICES, INC.

35. »Defendant Hospital reiterates all of the'allegations contained in each and every
foregomg paragraph of this Amended Answer as fully as if repeated verbatim herein. |

'36‘ Pursuant to the terms of the afore- mentloned Agreement and special relattonshlp
between the Defendant Hospital and Defendant AMN, Defendant Hospital is entitled to
equitable indemnity from Defendant AMN for alll Iiability, losses and costs retating to this lawsuit,
which arise out of the alleged acts and omissions of its ag.ent, Judy Mercer, R.N. |

' WHEREFORE, having fully answered the Amended Co'mplaint‘herein, Defendant East

t Coopef Regional Medical Center, incorrectly named and sued as “Tenet South Carotina Inc.,

d/b/a East Cooper Reglonal Medical Center” prays that the same be dnsmlssed with costs, and

that an Order be entered requmng Defendant AMN to relmburse Defendant Hospltal for all costs
and fees for the defense of this matter which relate to the alleged acts and omnssuons of

Defendant AMN's agent, Judy Mercer, R.N. In the alternative, these Defendants move for an

Order requiring Defendant AMN to provide a Ieg-al defense and insurance coverage to
" Defendant Hospital for all Iiability, losses, claims and costs relating to this lawsuit w‘hich arise

out of the alleged acts and omissions of its agent, Judy Mercer, R.N.

4

By: - Ax
Lindsay .
E. Douglis Pratt-Thomas, Esqu
PRATT-THOMAS WALKER, P A
P.O. Drawer 22247 .
Charleston, S.C. 29413-2247

" Tel: (843) 727-2211 .

Attorneys for Defendant East Cooper Reglonal Medlcal
Center and Tenet South Carolina, Inc.

‘Charleston, Soyth Carofina
December 8 - 2009
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“P.0O. Box 993

| ch?——C.F’u-)IJ 1853

| hereby certify that 1 have served a true copy of the foregoing Answer and
Cross Claim of Defendant East .Cooper Regional Medical Center to
Plaintiffs Amended Complaint by delivering a copy to the following

counsel/parti%; in accord with applicable Rules of Civili Procedure, on
December . 2009, by first class mail (postage prepaid, properly
" addressed): : :

Edward L Graham, Esquire
Mary H. Watters, Esquire

- Graham Law Firm, P.A.
383 W. Cheves Street

. P.O. Box 550
Florence, SC 29503

Molly H. Craig, Esquire

Chilton Grace Simmons, Esquire
Hood Law Firm, LLC -
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402

A8

D. Jay Davis, Jr., Esquire
James E. Scott, IV, Esquire
Young Clement Rivers

28 Broad Street

Charleston, SC 29402

e e oo e

John K. Blincow, Esquire

Ashley Heslop, Esquire .
Turner Padget Graham & Laney, P.A.
40 Calhoun Street, Ste. 200

P.O. Box 22129 - '

Charleston, SC 29413

00 R

w319

nnfe

9 40
OSNHV T

140
oNOYL

68

o

Alison A. B. Preacher, Paralegal to Lindsay K. Smith-Yaﬁ
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Wy 6- 2306002
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ATTORNEYS AT LAW

PRATT-THOMAS | WALKER -

PROFESSIONAL ASSOCIATION .

16 CHARLOTTE STREET
CHARLESTON, S€ 29403

PO DRAWER 22247
CHARLESTON. SC 29413-2247

PHOME: 843.727.2200
FAX: 843.727.2238

WWW.WISELAW.COM

(843) 727-2230 (direct dial)
(843) 727-2231 (direct fax)

E. DOUGLAS PRATT-THOMAS

G. TRENHOLM WALKER'

W. AHDREW GOWDER. IR,
08 L. AUSTER

L KEITH McCARTY (SC. TH)
LINDSAY K. SMITH-YAHCEY ISC, NI
CLAYTOH B. McCULLOUGH

THOMAS H. HESSE (SC. G&)

. AN W, FREEMAN (SC, Ca)

FRANCIS M. ERVIN H [SC. MA)
DARIEL S. McQUEEHEY. JR.
© JAMIE A. KHAN

Isy@p-tw com (e-mail) SARA E. OcWOLF

December 8, 2009

The Honorable Julie J. Armstrong
Clerk of Court for Charleston County
100 Broad Street, Suite 106
Charleston SC 29401

RE: Jamesetta Washmqton. as Guardian ad Litem for Jayden W, .. @ minor vs. Edmund Rhett, Jr., M.D.,
’ Low Country Obstetrics & Gynecology, P.A., Tenet Soutl: varoling,- Inc., d/b/a East Cooper Regional
Medical Center, AMN Services, Inc. f/k/a Nurses RX inc. :
C.A. No.: 07-CP-10-1553
Matter No.: 07-31693 :
- Our Client: Tenet South Carolina, Inc., d/b/a East Cooper Reglonal Medical Center
D/L: ~7/16/02 .
Our File No.: 722.109

Dear Julie:

Enclosed for filing in the captioned case are an original and three (3) copies of the"
Answer and Cross Claim of Defendant East Cooper Regional Medical Center to Plaintiff's
Amended Complaint. Please return the filed coples of the Answer to me in the self-addressed,
stamped envelope enclosed herew:th :

By copy of this: Ietter I am serving all counsel of record with the above. As always, your
courtesies and assistance are greatly appreciated. Should you have any questions regarding -
. thls matter, please do not hesntate to contact me.

“With warmest regards, | am,

LKS-Y:aabp

Enclosures

cc: Edward L. Graham, Esquire (w/encl)
Chilton Grace Simmons, Esquire {(w/encl)
D. Jay Davis, Jr., Esquire (w/encl)
John K. Blincow, Esquire (w/encl)
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STATE OF SOUTH CAROLINA .o ) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO.: 2007-CP-10-1553
Jamsetta Washington, as Guardian ad Litem = )
for Jayden W- _, aminor, )-
ST )
Plaintiff, ) : ) '
) ANSWER OF DEFENDANT AMN
Vs. )  SERVICES, INC., F/K/A NURSES RX,
| ) - INC., TO CROSS-CLAIM
Edmund Rhett, Jr., M.D., Low Country ) - '
Obstetrics & Gynecology, P.A., East Cooper ) (Jury Trial Dem{mdg;f =
Community Hospital, Inc., and AMN Services, - ) L oA =
Inc., f/k/a Nurses RX, Inc., ) ‘: E'g [ -1:4'-
) Losp
Defendants. ) L o& =
24 =
! 530 =
1 ‘-—42 .
TO: LINDSAY K. SMITH-YANCEY, ESQUIRE ATTORNEY FOR EAST G

COMMUNITY HOSPITAL INC.

‘ Defendant AMN Services, Inc., f/k/a Nurses RX, Inc., responds to theCrdss-Claim of

Defendant East Cooper Community Hospital, Inc. and alleges as follows:

FOR A FIRST DEFENSE
1. The Defendant denies each and every allegaﬁon that is net hereafter ,‘Speciﬁcally'
admitted. |
2. The Defendant craves reference to and adopts herein fhe responses and defenses .

made in its Amwer to the Amended Complamt
3. The Defendant admlts the allegatlons of paragraph 30 of the Cross-Claim.

4. The Defendant admits so much of paragraph 31 of the Cross-Claim as may be

construed to. ailege that the Defendant hospital and Defendant AMN Services, Inc. had a
‘contractual relationship and that varions riéhts and responsibilities existed by virtue of that

contract.

TPGL 3045667v1
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5. Def;ndant AMN .w‘ould refer to the agreement between Defendant AMN and
- Defendant hospital for a more particular response"regarding the termsAof the agi‘eement in
response td the allegation§ n paragraphs 32'z\md 33 of the Créss-Cléirﬁ. All allegations of
paragraphs 32 and 33 of ti]e Cross-Claim inconsistent with the terms- of the agreerhent are
speéiﬁcally denied. |

.6 : Defendant AMN deﬁics the allegations of paragr'aph 34 of the Créss—Claifri and

demands strict proof thereof.

7. In response to the allegations contained in paragraph 35, Defendant AMN -

reiterates and realleges each of its previous'responscs as if set forth fully herein.

. 8. Defendant AMN denies the allegations of paragraph 36 of the Cross-Claim and
' . ‘ ° . : o
demands strict proof thereof, being all the remaining allegations in the Cross-Claim.

FOR A SECOND DEFENSE
(Intervening Negligence)
9. The Defendant reiterates and realleges each of its previous responses as if set
forth fully herein.

10. * Further answering the Crdss-Cléim, this Défenda.nt_alkleg.es that any damage

sustained by the Plaintiff was due to and caused by some intervening cause set in motion by -

'some other third party over which this Defendant hés no control, so as to bar the Plaintiff from

recovery against this Defendant.

FOR A THIRD DEFENSE
(Equitable Estoppel)

“11.  The Defendant reiterates and realleges each of its previous responses as if set
forth fully herein.

12. Plaintiff's claims are barred by the doctrine of estoppel. - |

. TPGL 3045667v1
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FOR A FOURTH DEFENSE
(No Proximate Cause)

13.  The Defendant reiterates and realleges each of its previous responses as if set
forth fully herein.
i4.  That no act or omission of the Defendant was a proximate cause of the damages

alleged in the Cross-Claim as to bar the Plaintiff from recovery against this Defendant.

FOR A FIFTH DEFENSE
(Comparative Negligence)

15. Thel Defeqdant reiterates and realleges each of its previous responses as if set -
forth fully herein. | |
~. . 16. .. The Defendant alleges tﬁat any injuries or damagés sustained by the Plaintiff were
caused b); the negligence and carelessness of the Plaintiff, combining with the negligence and
carelessness of the Défendants, whi_ch is deni ea, so as to bar or reduce the Plaintiff from recovery
against this Defendant. .

FOR A SIXTH DEFENSE -
(Joint Tortfeasor)

17.  The Defendant reiterates each of its previous 'resp,onses as if set forth fully herein,
18.  That the co-Defendant hospital is alleged to have its own separate fault such that
the hospital is ajoint tortfeasor so as to bar the hospital from recovery against this Defendant.

FOR A SEVENTH DEFENSE -
- (Reservation)

19.  The Defendant reiterates and reallege each of its previous responses as if set forth

herein.
20. The Defendant specifically reserves its right to raise as additional affirmative

defenses, any defense raised by the co-Defendants and any defense which may become available

© TPGL 3045667v1 _




during discovery or otherwise and which may be proven at trial. The Defendant specifically
reserves its right to amend this Answer to Cross Clarm as necessary and apphcable

WHEREFORE, having fully answered the Cross-Clalm this Defendant ‘prays that it be
, dlsmlssed together wrth such furthcr rehef as this Court deems just and equltable

- TURNER PADGET GRAHAM & LANEY P. A

raQ

Johh K. Blincow, It

Ashley S. Heslop

P.O. Box 22129

Charleston, South Carolina 29413
Telephone: (843) 576-2800
Facsimile: (843) 577-3369
iblincow@turnerpaget.com
aheslop@turnerpadget.com

ATTORNEYS FOR DEFENDANT .
AMN SERVICES, INC., F/K/A

: g NURSES RX, INC.

Charleston, South Carolina
January 4, 2010

TPGL 3045667v1
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’

CERTIFICATE OF SERVICE @"{ .Cp “'{D - ‘65?) :

I hereby certify that on this 4™ day of January, 2010, a copy of the aboxlze and foregoing

ANSWER OF AMN SERVICES, INC, F/K/A NURSES RX, INC. TO CROSS-CLAIM has

been and mailed to counsel of record, postage prepaid and properly addressed as follows: -

Edward L. Graham
Mary H. Watters
Graham Law Firm, P.A.
P. O. Box 550

Florence, SC 29503

L—; Lo
. e [ s =
Chilton Simmons - | QE &
I Ll
Hood Law Firm, LLC bome
P. O. Box 1508 S S S
Charleston, SC 29402 %
, oON =
Lindsay Smith-Yancey %i% T'-'
Pratt-Thomas Walker, P.A. 5
P. O: Drawer 22247
‘Charleston, SC 29413
-James E. Scott, IV .
Young Clement Rivers, LLC
P. O. Box 993 _
Charleston, SC 29402-0993
=D x.,gc?/wa/
enny S. Dhvis o
TPGL 3045667v1
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: _ o .+ CHARLESTON

- 1URNER FADGET = ' . cowmsi
TURNER PADGET GRAHAM & LANEY PA. : ’ + FLORENCE
© GREENVILLE

MYRTLE BEACH

REPLY TO:

John K. Blincow, Jr. _
E-Mail: JBlincow@TurnerPadget.com
Writer’s Direct Dial: (843) 576-2806

Direct Fax: (843) 577-1624

January 4, 2010 ~

Julie J. Armstrong, Clerk

Charleston County Court of Common Pleas
100 Broad Street, Suite 106

Charleston, SC 29401-2258

Re:  Jamsetta Washington, as Guardian ad Litem for Jayden W~ ° . aminor,
" v. AMN Services, Inc., f/k/a Nurses RX, Inc., et al.- ' ’
Case No.: 2007- CP 10-1553
" Our File No.: 3869.111

Dear Julie:
We enclose for filing .an original and one copy of .the'AnSWér of Defendant AMN |

Services, Inc., f/ka Nurses RX, Inc., to Cross-Claim. Please return a file-stamped copy in the
envelope provided. By copy of this letter to counsel of record, we are hereby servmg them with

‘our Answer.
- Kind regards,
Yours truly,
TURNER, PADGET, GRAHAM & LANEY, P.A.
J;)hn%I(. ‘B-lincp\;v, Jr. .
- JKB:psd

Enclosures

cc: . Edward L. Graham/Mary H. Waters
Chilton Simmons
Lindsay Smith-Yancey :
James E. Scott, IV (all w/enclosure)

TPGL 3051488v1

BusiNEss « LITIGATION « SOLUT[ONS

Gateway Center * Suite 200 » 40 Calhoun Street (29401) » PO Box 22129 Charlcston SC 29413
Phone (843) 576-2800 » Fax (843) 577-3369 - tumerpadgct com o
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STATE OF SOUTH CAROLINA

N N

COUNTY OF CHARLESTON

~

Jamesetta Washington, as Guardian ad Litem
for Jayden W~ a minor,

[ Plaintiff(s),
Versus

Edmund Rhett, Jr., M.D., Low Country
Obstetrics & Gynecology, P.A., Tenet South
Carolina, Inc., d/b/a East Cooper Regional
Medical Center, AMN Services Inc, f/k/a
Nurses RX, Inc.,
X Defendant(s).

check box above mdlcatmg submitting party

N N N N N N N S N N N S

IN THE COURT OF COMMON PLEAS

CASE NO.
07-CP-10-1553

DEFENDANT EDMUND RHETT, JR., M.D.’S
NOTICE OF MOTION AND MOTION TO
AMEND ANSWER

Plaintiff's attorney:
Edward L. Graham,'Esquire.

"Graham Law Firm, P.A.

383 W. Cheves St.; P.O. Box 550
Florence, SC 29503
P: 843.662.3281; F: 843.665.0254

Defendant’s attorney:

Molly H. Craig, Esquire (SC #6960)
HOOD LAW FIRM, LLC

172 Meeting Street; P.O. Box 1008
Charleston, SC 29402

P: 843-577-4435; F: 843-722-1630

[L] MOTION HEARING REQUESTED (attach written motion and complete SECTION I and III)
Xl FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
|l PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II AND III)

SECTION I: Hearing Information
Nature of Motion:
Estimated Time Needed:

Minutes . Court Reporter Needed: YES [J NO[]
SECTION II: Motion/Order Type . ,
DX Written motion attached s . '
[J] Form Motion/Order ~ :
I hereby move for relief or action by the court as set forth in the attached proposed order.
Signature of Attorney,fe}‘ETPlaintifflgDefendai[;

bS Date submitted .
o : : -~ SEQTION III: Motion e :
B PAID - AMOUNT: : $%‘9T : '
[ EXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [[] Domestic Abuse or Abuse and Neglect

[J Indigent Status [ State Agency v. Indigent Party

[ Sexually Violent Predator Act ] Post- -Conviction Relief

- [J Motion for Stay.in Bankruptcy

(1 Motion for Publication [Motion for Executlon (Rule 69, SCRCP)

[J Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter
[1 Other:

JUDGE’S SECTION
[] Motion Fee to be paid upon ﬁhng of the -

attached order. JUDGE .
] Other: oy CODE: DATE:
CLERK’S VERIFICATION
)ﬂ/ ' DATE FILED
Collected by: .

7//o

ME?&Q
EKOTION FEE COLLECTED:

" 1 [J CONTESTED-AMOUNT DUE:

J:\docs\2.100\Motion slip (MTA-Answer).doc -
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STATE OF SOUTH CAROLINA ') INTHE COURT OF COMMON PLEAS

« ' )
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Jamesetta Washington, as Guardianad ) C/A No. 07-CP-10-1553
Litem for Jayden W, _,aminor, ) ‘
‘ )

Plaintiff, ) DEFENDANT EDMUND RHETT, JR.,

_ ) M.D.S NOTICE OF MOTION AND
Versus ) MOTION TO AMEND ANSWER
A : ) . - |
Edmund Rhett, Jr., M.D., Low Country - ) = o =
Obstetrics & Gynecology, P.A., Tenet ) (T aE S .
South Carolina, Inc., d/b/a East Cooper - ) E ;'_ = 63’5
Regional Medical Center, AMN Services ) CoRe T
Inc, f/k/a Nurses RX, Inc., ) ! 915 - 8
Defendants. ) ’ Ec:(:.:’,‘ o .
o

I
{
~
U

(3

TO: EDWARD L. GRAHAM AND MARY WATTERS, ATTORNEYS FOR “THE
PLAINTIFF:

r-
\_

' PLEASE TAKE NOTICE that pursuant to Rule 15 of the South Carolina

" Rules of Civil Procedure, the Defendant, Edmund Rhett, Jr., M.D. (hereinafter “this

Defendant”), by and through his undersigned counsel, will move as sbona’s may be’

Complaint toA include the affirmative defehse'(‘)f comparative négligenée, This
Defendant makes fhis inotion to conform their Answér to thé facts developed in
discovery. |

' Leave of Couft 1S requiredlvto amend a p'leading after thirty days has expli‘réd,
and such leave is freely given when it does nbt prejudice another party. This
Defendant feserved the right to amend their Answer to add additional affirmative
defér;ses in Paragraph 2i of the Answer préviéﬁsly filed with the' Court. - The
documents produced to date and dépoéitions taken throughout discovery addressed

issues of comparative negligence and the Plaintiff is on notice that this issue will be

. raised at trial.

~ heard for an Order.granting leave to Amend his AnsWer to the Plaintiffs Amended .
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A motion to amend is addressed to the sound discretion of the'tlx-'ial judge..
Stdnley v. Kirkpatrick, 357 S.C. 169, 592 S.E.2d 296 (2004). Leave to amend
plegdings pursuant to Rule 15, SCRCP; shall be liberally and freely given Qhen
justice so requires 'ar'lAd does not préjudice any other party. Crestwood Golf Club,
Inc. v. Potter, 328 S.C. 201, 493 S.E.2d 526 (1997). The party.opp(v)sing‘the
amendment hgs the burde'n of establishing preJ:udice. Foggie v CSX Transp., Inc.,
3156 S.C_..17, 431 S;E.Zd 587 (1993). In anner v. Florence County Treasurer, 336
S.C. 552, 521 S.E.2d . 153 ('1999); the court explained the p\rejudice envisioned ‘by

Rule 15 as a lack of notice that the new issue is going to be tried, and a lack of.

opportunity to refute it. Rule 15 strongly favors amendments and the court is

 encouraged to freely grant leave to amend. Jarrell v. Seaboard Sys. R.R., 294 S.C.

183, 363 S.E.2d 398 (Ct. App. 1987).

| This Motion is Baéed in part on the discussioh aboye, as well as the pleadingé'
i‘n this case, :the proposed Amended Aﬁswer of Edmund Rhett?‘ Jr., ,M.;D.‘at.tached
hereto, ‘and may - be suﬁpbrted by 'supplement.al memoranda, afﬁdaVits,vor -other

evidence prior to a hearing on this matter.



- HOOD LAW FIRM, LLC -
172 Meeting Street
Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

TS e o Q_A\;/ C‘rc-a'_.
Robert H. Hood @2599) a »
Molly H. Craig 960)

Chilton Grace Simmons (SC #68279)

Attorneys for the Deferidant
Edmund Rhett, Jr., M.D.
TS e S 2010 '

Charleston, South Carolina
J:\docs\2. 100\M’I‘AAdoc

CERTIFICATE OF SERVICE

I certify that on this date a copy of the foregoing.
was served on each payty or counsel of record by [ ]
mailing, e-mailing, Nfacsimile, or [ Jhand delivery in

the manner prescribed by the apphcable Rule of Civil
Procedure.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Jamesetta Washingtbn, as Guardianad ) C/A No. 07-CP-10-1553
Litem for Jayden W. ~° a minor, ) <
- .
Plaintiff, ) DEFENDANT EDMUND RHETT, JR.,
) M.D’STAMENDED ANSWER TO
Versus ) PLAINTIFF'S AMENDED
‘ _ ' ) COMPLAINT
Edmund Rhett, Jr., M.D., Low Country ) (Jury Trial Requested)
Obstetrics & Gynecology, P.A., Tenet )
South Caro»lina, Inc., d/b/a East Cooper )
Regional Medical Center, AMN Services )
Inc., f/k/a Nurses RX, Inc., - )
» T )
Defendants. )

The Defendaﬁt, Edmund Rhett, Jr.; M.D., (hereinafter “this'Defenddnt”l),

‘hereby answers the Amended Complaint of the Piaintiff, subject to all applicable

motions, affirmative defenses, and other pléadings, as follows:
1. .'This Defendant denies each and every allegation of the Plaintiffs
Amended Complaint which is not hereinafter speciﬁcally admitted.

2. This Defendant is without sufficient knowledge and informétion upon

. which to form a belief as to the allegations contained in the Paragraph 1 of the

Plaintiff’s Ameﬁded'Complaint, and therefore deniés thé same.

3. | Paragraph 2 of the Plaintiff's Amended Cémpl;alint contains conclusions
of law to which no response is required. To the e4xter.1t a réspo-ns'é 1s required, this
Defendant is without sufficient know‘ledge of infdrﬁation upon which to form a
belief as the allegationé contained in Paragrgph 2 of; the Plaintiffs Amended
Complaint énd therefofe d;enies the séme. | |

4. This Defendant admits only so much of ‘the allegatiohs contained in

- Paragraph 3 of the Plaintiffs Amended Complaint as allege that Defendant Rhett is
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Ia.:physician licensed to practice medicine within the State of’ South Caii'oiina and
‘that he is a citizen a.nd residenr of Charleston County, South Carolina. This
Defendant denies all reinaining ‘and inconsistent allegatidns contained . in
Paragraph 3 of the Plaintiff's Amended Compiaint.

5. The alle‘gations Contained in Paragraphs 4, 5 and 6 of the Plaintiffs
Amended Complaint are not directed at this Defendant . and, therefer'e, do not
reqnire a response.. Further responding, the allegations contained in Paragraphs 4,
5 and 6 of the Plaintiff's Amended Complaint set forth conclusions of law to which
no response is required. To the ei(hent a response is required, this Defendant denies
the allegatione centained in Paragraphs 4, 5 and 6 of the.Plaintiffs- Amended
Complaint. |

6. In response to the allegations contained in Paragraphs 7, 8, 9 10, 11
12, 13, 14, 15, 16, 17, 18, 19 and 20 of the Plaintiffs Amended Cornplaint this " ;
Defendant craves ieferenee to - the medical records of Jamesetta and Jayden
W- - .. for a complete and accurate descriptiovn. of »what 18 contained therein;
All remaining and inconsistent allegations contained in Paragraphs 7,8, 9,10, 11,
12, 13, 14, 1A5,_.16, 1.7, 18, 19 andl 20 of the Plaintiffs' Amended Compiaint are
denied. |

7. This Defendant denies the allega’tions contained in Paragraphs '21‘, 22,
including subparts (a) through (), 23, inclu’ding eubparts (a) through (), 24, and 25,
'mcludmg subparts (a) through (j), of the Plaintiff's Amended Complaint

8 The allegations contained in Paragraph 26 of the Plaintiff's Amended
Complaint set forth conclusions of law to which no response is_required.‘ To the'
extent thati a response is required, this Defendant denies lthe allegatiens' cont.ained
‘in Paragraph 26 of the Plaintiff's Amended Coin'plaint.
, o
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9. - The allegations contained in Paragraphs 27, including subparts (a)

through (h), and 28, including subparts (a) through (d), of the Plaintiffs Amended

" Complaint are not directed at this Defendant and, therefore, do not require a

response. To the extent a response is required, this Defendant denies the
allegatlons contained in Paragr aphs 27, 1nclud1ng subparts (a) through (h), and 28,
including subparts (a) through (d), of the Pla1nt1ff s Amended Complamt

10. - This Defendant denies the allegatlons contamed n Paragrapn 29,
including subparts (a) through @), of the Plaintiffs Amended Complamt and the
Pla1nt1ff S Prayer for Rehef such belng all remalmng allegations contained in the
Pla1nt1ﬂ’ s Amended Complamt

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFEN SE,

THIS DEFENDANT ALLEGES:
(No Deviation from Standard of Care)

11. That the care and treatment administered by this Defendant
conformed to and was in full compliance With.the standard of care. All care and

treatment administered by this Defendant was within acceptable medical standards-

‘and methods, and, at no time pertinent hereto, Vdid' this Defendant deviate from any A

medical standard while caring for or tending to the Plaintiff or minor “child.
Consequently, the Plaintiff is barred from recovery against this Defendant

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(No Proxnmate Cause)

12.  That, even if this Defendant was neghgent as alleged in the Plaintiff's

Amended Complamt whlch is specifically demed the neghgence of this Defendant

" is not the direct and prox1mate cause'of any. 1n]ury alleged. by the Plaintiff and/or'

" minor child and therefore thls Defendant is not liable for any damages allegedly

sustained by the Plaintiff and/or minor ch11d
‘ 3




FURTHER ANSWERING AND‘AS AN AFFIRMATIVE DEFENSE,
' THIS DEFENDANT ALLEGES:
(Informed Consent)

13. The Plaintiff with knowledge and wunderstanding consented to

treatment and therefore the Plaintiff’ s claims ‘are barred in accordance with the

principles of informed consent.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES: -
" (Reasonableness and Good Faith)

| 14. That this Dgfendant'acfed reasonably and in good faith at all t_imes
material herein, based on the maf;ei'ial faci;s ‘and cifcumstaﬁéés known by this
Defe-nd;‘mt. Agcordingly, the Plaintiff iS'l'.lQlt entitled to récovef any ‘daméges
whatsoevei' : |

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE
THIS DEFENDANT ALLEGES:
(Pre-existing Medical Condition) = -

15. Whatever injuries the Plaintiff and/or minor child suAstained, which Aa-re
specifically denied herein, were the result of pte—existirvlg,me.diéal conditioné of the
‘Plaintiff -a.n‘d/ovf minor éhild; whet.her' disdoéed or undis'cldsed, and \v'velr-e riof related
to the incidents complained of in the Amended Complaint -

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE

- THIS DEFENDANT ALLEGES:
(Predisposition of Medical Condltlon)

16. - Whatever injuries the Plaintiff and/or minor child sustained, which are
specifically denied herein, were the result of the Plaintiffs and/or minor. child’s
predisposition to medical conditions, whether disclosed or undiéclosed, and were not

related to the incidents complained of in the Amended Complaint.
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FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Superseding/Intervening Causes)

17. Whatever injuries and damages, if any, may have been sustained by

the Plaintiff and/or minor child, were due to superseding and/or intervening causes

" beyond the control of this Defendant.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:; _
(Intervening Negligence/Negligence of Third Party)

18.  That, upon information and belief, even if this Defendant is negligent

in the manhérl described in the Amended Complaint, which 1s specifically denied,

' ~whatever injuries and’ damages, if any, which may have been sustained by the

110

Plaintiff and/or minor éhild were fhe direcf and proximate I;esult of the intervening
and .superseding négligencé of third parties, for whose conauct. this Defendént bears
no responéibility. Therefore, thé Plaintiff is | barred from recovery against this
Defendant..- 7 . | |

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Idiosyncratic. Reaction)

19. That this Defendant would allege, upon' information and belief, that

_any injuries or damages sustained by th’é Plaintiff and/or minor child were due to

and caused by an idiosyncratic reaction over which this Defendant had no control
and as such, this Defendant pleads such an idiosyncratic reaction as a complete bar

to this action.




FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES:
(Comparative Neghgence)

20. That, upon information and belief, even if this Defendant was

negligent as described in the Amended Coinplaint, which is speciﬁcally_ denied, the

Plaintiff's éllﬂeged' injuries and damages, if any, resulted from, or were due to the

negligence of the Plaintiff, which combined and concurred with any negligence on
the part of ‘this Defendant, which is specifically denied, to bring about the said
damages, if any, as a proximate cause. thereof and without which the same would

- not have occurred.

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,
THIS DEFENDANT ALLEGES: :
(Punitive Damages Unconstitutional)

2'1.. That any award or assessment of punitive damages as prayed for i)y
the Plaintiff would violate this Defendant’s constitutional rights under the’ Fiffh,
Sixth and Fourteenth Amendments of the Uhited States Constitution and
comparable prov131ons of the South Carohna Constltutlon

FURTHER ANSWERING AND AS AN AFFIRMATIVE DEFENSE,

THIS DEFENDANT ALLEGES:
(Reservation and Non-Waiver)

22. . This Defendant reservés any addition’al and furthér defenses as may
be. revealed by additioﬁal iﬁforniatioh’ during .'t.he course of discover& éﬁd
, inx;estigation, as is consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, - having fully answered the Plair:itiffs Amended Complaint,
ana havipg ass.e.rted these affirmative defenses, this Defendant, Ecim_und Rhet_t, Jr.,
M.D., prays’ that the Plaintfffs Amended Complaint-be dismissed with prejudice
aﬁd that they be awarded the costs and reasonable fees associated with this matter,

and such other relief as the Court may deem just and proper.
6 .
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HOOD LAW FIRM, LLC
172 Meeting Street

Post Office Box 1508
Charleston, SC 29402
Phone: (843) 577-4435
Facsimile: (843) 722-1630
Email: Info@hoodlaw.com

- Molly H. Craig (S 960)
- Chilton Grace S (SC #68279
Ehzabeth W. Ballentine (SC #74965)

Attorneys for the Defendant
o : Edmund Rhett, Jr., M.D.
" Soewe X 2010 | :

~ Charleston, South Carolina
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NUMBER: 2007-CP-10-1553

STATE OF SOUTH CAROLINA
~ COUNTY OF CHARLESTON

J amese_tta-Washington,'as Guardian ad
Litem for Jayden V' .\, a minor,

)

)

)

)

)

)

)
Plaintiffs, )

. )

vs. , )
. : o )
Edmund Rhett, Jr., M.D., Low Country )
Obstetrics & Gynecology, P.A., Tenet )
South Carolina, Inc., d/b/a East Cooper )
Regional Medical Center, )
)

)

)

, Defendahts.

PLAINTIFF’S MOTION IN LIMINE TO PRECLUDE_ :
" CERTAIN TESTIMONY AND EVIDENCE
(UPDATED FOR TRIAL JULY 28, 2010)
Plaintiff Jamesetta Washingtdn as Guardian ad Litem for Jaydgn-W " . . yaminor, by
| and throﬁgh her under'sighed legal counsel will move this Honorable Court to strike or exclude
certain testimony and évidenée from the trial of t_his case, as follows: =

a.  Plaintiffhasa videotape of the birth of Jayden W Although Plamtlff has not
received any indication that Defendant(s) will seek to exclude that V1de0 from evidence, and

" Plaintiff is unaware of any basis for such an attempt, the video contains critically 1mportant

evidence which should be admltted

b. Defendants intend to present expert testimony regarding the opinion of Dr. Aubrey
Milunsky, geneticist. Dr. Milunsky has not examined Jayden, yet claimed at deposition the -
ability to determine from photographs and his mother’s medical records that Jayden has a
connective tissue disorder that caused or contributed to his brain bleeds. Dr. Milunsky also

© claims Jayden W~ /’s physical and mental deficits are a result of some yet unidentified or
unnamed genetic syndrome. Dr. Milunsky’s opinions are without foundation or scientific basis
and are completely theoretical in nature. Plaintiff seeks to prevent Defendants from presenting
Dr. Milunsky as a witness or expert and seeks to exclude any medical or other opinions relating -
to( i.) alleged connective tissue disorder and (ii.) theoretical genetic syndrome.
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¢. " Defendants will most probably seek to introduce evidence that the Plaintiff used tobacco,
marijuana and/or alcoho! during the first month or so of her pregnancy. Such evidence is of
minimal if any relevance, and any theoretical relevance is outweighed by the prejudicial nature
thereof. Plaintiff testified that she did not use any of those substances once she found out she
was pregnant, at approximately a month or so of pregnancy. Defendants do not have any credible
evidence that Plaintiff used any such substance after the learned of her pregnancy. Furthermore,
Defendants do not have any credible evidence to suggest that Plaintiff’s use of these substances
early in pregnancy caused or materially contributed to J ayden W s developmental,
motor or cognitive deficits. ' ‘

d. Defendants may attempt to introduce evidence relating to Plaintiff’s medical diagnosis
with herpes or any other sexually transmitted disease. That should be excluded because it is
completely irrelevant. There has been no evidence or testimony which suggests that Jayden
w *I’s damages in any way result from this medical condition. Plaintiff contends that
such evxdence would be completely irrelevant and hlghly prejudicial. '

e. Defendants may also attempt to introduce evidence or testimony regarding the
incarceration or criminal record 6f Christopher Geiss, Jayden W. _ s biological father
There has been no testimony or suggestion whatsoever that his incarceration is in any way
related to Jayden’s injuries, nor was Mr. Geiss present at the time of Jayden’s delivery. As such,
this information is completely irrelevant and would be mtroduced solely for the purpose of
inciting prejudice agamst the Pla.mtlff :

f. Defendants will most hkely attempt to introduce medical records and/or elicit testimony
regardmg medical treatment of Jamesetta Washington at times subsequent to the birth of Jayden
w: - on July 16, 2002, Such records and medical treatment are irrelevant to matters

relating to this case or Jayden’s injuries and would be introduced only for the purpose of
confusmg the j jury or inciting prejudlce against the Plamtlff '

g. Numerous records Wthh have been obtained through the course of this litigation contain

references to and/or correspondence from and by former defendants and counsel for defendants

- who have been dismissed from this matter. Such evidence ot documents may confuse the jury

and should be excluded on that basis.

h.  The only basis for Iiability of Low Country Obstetrics and Gynecology, P.A., is vicarious
liability for torts of Dr. Rhett. The P.A. and Dr. Rhett have the same liability insurer, but
separate representation in this case. Plaintiff asserts it would be unfair and improper to allow
counsel for either to ask leading questions in cross examination of a witness called by the other.

i. Certain records have identified two birth defects of Jayden W a coloboma of
one eye which causes no harm and requires no treatment; and a unilateral inguinal hernia, which

- also involves a hydrocele and intermittent undescended testis. These represent two minor birth
. defects, as the inguinal hernia, hydrocele and testis issues are part of one problem, the hernia,

easily corrected by hernia surgery. Defendants should be precluded from addressing these birth

defects as though they are four separate birth defects, as that is untrue, prejudicial and confusing.
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je Defendants attempt to describe various other conditions of J ayden W . _ which
were caused by traumatic brain bleeds, as additional birth defects, with no evidence they would
exist but for the traumatic vacuum delivery. Such include low platelets, D.1.C. and feeding
disorder, among others. Such testimony should be excluded as confusmg, prejudicial, and

violative of the “most probable” rule.

k. Defendants attempt to designate parts of various differential diagnoses and potential
causes, mentioned in records early after birth, as though they were actual diagnoses and actual
causes; and further argue that such represent additional birth defects. - Such arguments are
dishonest, misleading, confusing, prejudlmal and violative of the “most probable rule” and
should also be precluded. :

L Defendants also attempt to ascribe “b1rth defects” to many traits that represent md1v1dual

variations, not birth defects, such as ear size and shape, nipple location and similar matters. Each

is confusmg, preJudlclal unscientific and should be precluded

m. Plam‘uff requests preclusmn of all other evidence which is irrelevant, or whose minimal
relevance is outweighed by its rendering to prejudice or confuse the jury.”

n.  Plaintiff seeks to preclude all evidence which fails the * mos_t probable” test for causation -

evidence.

0. Any and all testimony about the Medlcald pnor payment or Plamtlff s bills by Medicaid,
or the Plaintiff’s eligibility for Medicaid. : , ,

p.  Any testlmony from Dr. Allen Elster as Defendants have failed to provide the Plalntlff an
opportumty to depose him and the Defendants have subsequently w1thdrawn h1m asa w1tness

q. Any and all purported expert testxmony Wthh is not based on sufﬁmenﬂy rehable
medical or scientific principles. . :

;

" GRAHAMJAW FIRM, P.A.

By:  Edward L. Graham
Mary H. Watters
P.O. Box 550 - -
Florence, SC- 29503
Attorneys for Plaintiff

Florence SC
le day of July, 2010
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NUMBER: 2007-CP-10-1553

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Jamesetta Washington, as Guardian ad
Litem for Jayden W. °° , a minor,

Plaintiffs,

Edmund Rhett, J1., M.D., Low Country
Obstetrics & Gynecology, P.A., East Cooper)
Community Hospital, d/b/a East Cooper .
Regional Medical Center,

)

)

)

)

)

)

)

)

: )
Vs. : )
)

)

)

)

)

N )
Defendants. )

)

PLAINTIFF’S MEMORANDUM IN SUPPORT OF HER
MOTION IN LIMINE TO STRIKE OR PRECLUDE |
' CERTAIN TESTIMONY AND EVIDENCE

Plaintiff Jamesetta Washin_gton as Guardian ad Litem for Jayden W “°aminor, by
and through her undersigned legal counsel submits this memorandum in suppoit of her Motion‘iil
Limine to sttike or preclude any testimony by any of Défendéﬁts’ Mmesseé or experts
suggesting ot opining that alleged ingeétion o1 exposure to.alcohol,‘ marijuana; or‘cigarette's isin -
| any way. l’elated to the causation of the birth injuries, physical features or dé\}elopmental delays
suffered by Jayden W o 1. It has become evi;ient through the coﬁse of discovery that
Defendanté seek to offer opinions b& vaxioﬁs witnesses that Jayden W : * ';’s injuries énd/ox'
developmental deI%iys w.ere;-not caused by the improper utiliiaﬁoﬁ of a vacuum extractor to
facilitate his delivexy as alleged 'inA Plaintifk’ s Complaint, but are the resulf 6f' alleged maternal

alcohol ingestion during pregnancy. These witnesses’ opinions to do not reach the necessary -
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level of reliability or probability i‘equiz'éd of expert testimony. As such, exercising its gatekeeper

function, this court should preclude any such testimony offered by any witness or based on any

opinions asserting such a causal connection. Further, the court should preclude any reference to

these matiers by any other party or witness based upon such improper teétitndny.f

. Argument

Exercising its ‘gate-keeper’ function to rule on theAadmissibili’ty of a theory proffered by

' an expert, the Court must conduct a three-part inquiry, set forth by this Coutt in State v. Council,

335S.C. 1,515 SE2d 508 (S..'C. 1999) (citing with approyal, thqugh not adopting, Daubert v.
Mervell Dow Pharmaceuticals, Inc., 509 U..S‘, 579, 113 S.Ct. 2786;- 12SL.Ed.2d 46§ (1993)).
The Court found the current and proper analysis for detcrmining admiésibility of scientiﬁc '
evidence set forth under the South C‘ax"olina Rules of Evidence. “When a&mitting‘scientific |
evidencé under Rule 702 SCRE theA &ial judge must ﬁnd'the évidence Will assist the tzier‘of

fact, the expett witness is quahﬁed, and the underlying science is rehable The tnal judge should

‘ apply the Jones factors to determine reliability” (cztzng State v. Jones 273 S.C. 723 259SE2d .

- 120 ( 1979)) The Jones factoxs are as follow: “(l) the pubhcanons and peer review of the

T technique; (@) prior application‘of the method to the type of evidence invol_ved in the case; 3)

the quality ébntml procedures used to ensure teliability; and (4) the consistency of the method
- with recognized scientific laws and procedures.” State v. Jones, 273 S.C. 723,259 S.E2d

©120(1979).

marijuana ingestion by Jamesetta Washington during the first month or so of pregnancy and

Thrqtighout discbvéxy, Defenddnts have made reference to alleged alcohol, tobacco o1 ) .
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suggested that such use was a causal or contributing factor to the minhr, Jayden W ]
injuries and/or developmental delays. Defendants have nof however, produced or elicited any
evxdence whatsoever that Jamesetta Washmgton was exposed to- sufﬁc1ent quantmes of such
substances to the extent that they could have impacted the unborn child dunng her pregnancy.
Each and every expert, including Defendants’ experts, has been questioned as to Whether or not .
he or she can truthfully testify to a reasonable degree of medical certainty fhat such substénces
most probably caused J a&den w .U brain damage, developmehtal delays, cognitive or
: rhotér iinp'aitments“ No expert has b-eenv able to truthfuliy state such an hphﬁoh. As' such, any
reference to élcohol, fbhacco or mehijhana is: irrelevant and"would'be introduced for thé sole

purpose of prejudicing the jury against the Plaintiff.

Deferidant_sbasé their allégatiohs upon c_;,erta;ih references in .Iémesetta Washihgthh’s |

- prenatal records. Early in he1j pregnancy Wheh describing her histchy, Jamesetta answered

honestly that she may have beeh exposed to alcohol, tohacco or marijuana at éome point injhe

o ﬁrstl month of'pregnancly, hzio;' to rek:oghizing that she was pregnant. In her dgﬁhsition, Ja’mesettg ’

‘ testiﬁed fhai she suspe_ct‘ed.-thaf she mighf be pregnant early into the pregn’zincy‘. She further
testified that after the pregnancy was cdnﬁ;rhed, ‘she ensured that neither she nor her unborn
child Were exposed to any suhh' substance. Furthermore, she teSfiﬁed that any'vquantitiés of
exposure prior to coﬁﬁrmatidn o:f' thé pregnancy were minimal. Speéiﬁcélly, she did hbt consume
any large qﬁantities of alcohol, tobacco or marijuana. .Iamésetta Washington dep. at 30—34.

There has been no evidence presented which in any way contradicts Jamesetta’s testimony.

Defendants have identified numerous experts to tés_tify in this matter. Each medical

expert has been asked to state his or her-opinions as to what caused Jaydén W ]

injuries. Not even one expert has stated to a reasonable degree of medical certainty that exposure




. to any of'these _su‘bstances most probably caused Jayden’s damages such as brain bleeds, brain

damage, developmental problems, cognitive or motor impaitments.

-The qualification of a witness as an expert énd the admissibility of this testimony
éxje matters largely within the discretion of the trial judge; however the exercise of
this discretion will be reversed ‘where an abusé of'discretion has occurred. Before
expert medical testimony is adnﬁssible on the question of causation between the

: plaintift’s injuries and the acté of the defendant, the testimony rhust satisfy the

“most probably” rule.
| Payton V. Kéarse 329 SC 51, 61; 495 S.E.2d 205, 211 (S.C. 1998) (citations omitted).

~ When askéd theﬁ opinions r_egardihg the cause of Jayden W-"" ' s injuries and -
consequent developmental delays, each expert has either dectined to offet an opinion regarding
causation or has acknowledged that any opmioﬁs could not be offered to a reasonable degtee of
medical éertainfy or could not meet the “most probablé” standard. .Althoﬁgh the specific
terminology, “most probably,” is not required, “the question is whether the medical testimony.

- satisfies the ‘most p'robably’ standard.” Madison v. Brantley, 302 S.C. 282, 284; 395 S.E.2d 190,

191 (Ct. App. 19490),‘ No defense expert opines that Jayden’s brain bleeds or brain damagé was ‘

most probably caused by maternal ingestion of alcohol, tobacco or marijuana. As such,
~ testimony of each of these experts regarding alcohbl, tobacco o1 marijuana must be excluded. - |
Victor Weinstein, MD
Dr. Victor Weinstein is an obstetrician identiﬁved‘to serve as an expert on behalf of Dr.
" Rhett. Dr. Weinstein was deposed on May 27, 2009. Dr. Weinstein declined to render an opinion

I'égarding causation. Speciﬁcally‘, Dr. Weinstein testified as follows:
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Q.  Did you consider yourself qualified to render an opmxon in court about the
cause of the unfavorable outcomcr> - :
“A.  Tdon’tthinkso.
- Q. Let me ask you: Even though you don’t think you re quahﬁed to offer the
opinion, do you have an opinion -
A.  'Asto what caused?
Q. Yes, Sir.
A No. I don’t know what caused this baby $ bleed
Q. Earlier you said something about there’s a risk of b1a1n damage from any
vaginal delivery or words to that effect.

A Correct. .
'Q. Okay. What do you base that on’7 : ,
A Just outcomes. We know that even if everything goes normally, naturally

and perfectly comfortably as well as that can be, that some babies have less that
optimal outcomes, and ﬁequently, we don’t know-the cause.

Weinstein dep., at 126: 12—127 :7. As such, Dr. Weinstein offers no opinion or even suggésti(m
that alcohol, tobacco or marijuana had any impact whatsoever on Jayden Washington or

otherwise had any causal effect with regard to his injuries.

Stanley Ottmger, MD

Dr. Stanley Ottinger is an obstetrician identified to serve as an expert on behalf of Dx
Rhett. Dr. Ottinger was deposed on April 28, 2009. Dr. Ottirige,r d1d not offer any opinions that
alcohol, tobacco o1 mazijuana are causally related to Jayden W ' brain ihjmies.. .

Specxﬁcally, Dr. Ottmger testified as follows

Q  As far as you’re concemed does the use of alcohol tobacco o1 manjuana
- by the mother in this case, have anything to do with the outcome?
A: It could have had an out—impact on the outcome. I can’t state that. [

mean, I’'m not, again, a neurologist or a neurosurgeon, but we-—it’s well known
that Fetal Alcohol Syndrome can cause brain injury. Matijuana probably doesn’t
cause any injury, but alcohol use in pregnancy can be a risk factor for bram
injury, yes. And it’s well studied; Fetal Alcohol Syndrome. '
Q: All right. But you don’t consider yourself (sic) on that potential cause?
~A:  No, but, —do think it’s impor—I mean, I can — I'm an expert to tell you
that use in pregnancy is not recommended and can - is — as discussed, can result -
in injury to an infant.
Q: Okay.
LA But, I can’t state that his i mjmy currently is any Iesult of alcohol no.
Q: All right. And you aren’t going to testify along those lines at trial?
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A: - No.

Ottinger dep. Vol. II at 66—67. As such, Dr. Ottinger offers no opinion or even suggestion that |

alcohol, tobacco or marijuana had any impact whatsoever on Jaydep W or otherwise

had any causal éffect with regard to his injuﬁés. - ‘V .

Lynn .Norton', MD | - - . 7 i
Dr. Lynn Norton was deéoséd beginning on May 8, 2009 and resuming and éompleﬁng

on May 20, 2009. In her‘deposﬁion, although Dr. Norton claimed to héve special cxpértise iﬂ the

axeaAof the‘ effecf éf alcohél consﬁnption duﬁng pregnancy (Noiton dep. at 49f$1), she

| unequivocally stated that she gﬁuld not testify that alcohol most probably'or' even ;ﬁore likely
than not caused Jayden W= " " s braiﬁ dé.magé. (Norton dep. at 63;;65)..-Wifh specviﬁcv;

reference to alcohol, Dr. Norton testified as follows:

Q: Have youA formed an opinion as to whether or not Jayden W
suffers from or has ever suffered from Fetal Alcohol Syndrome‘7
A: No Sir.

Q: So I don’t need to worry about you telling this j ]UI}' that you beheve he
suffers or has suffered from that syndrome?

A: That’s correct.
Norton dep. at 53. ’
Q: Have you formed an oplmon in thls case to the effect that any ingestion of

~ alcohol by Jamesetta Washington caused any neur otoxxc effect or other bram
- damage o1 other harm to Jayden?
A I believe that it could have. I don’t know for sure that it did.

Norton dep. at 54. ~
Q: Okay. Have you formed an oplmon that alcohol consumptlon by J amesetta

Washington most pr obably caused her son to have bram damage‘7

A: No.
Q:  Have you formed an opinion that alcohol consumptnon during the
pregnancy by Jamesetta Washmgton more hkely than not caused her son to have
brain damage?
A No. : ‘

Q You have formed an opmlon as [ under: stand it, from your prior testlmony

- that there is some possibility that alcohol consumption by Jamesetta caused her
'son to have brain damage?
Al Yes.
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Q: Okay. Can you be any more specific about that?
A Can you clarify your question, please?
Q: Yes, Ma’am. I mean, to me possibility or phrases like that mean different
things to different people. Can you give me a percentage equwalency of what you -
‘mean by possibility in that context? :
A: No.
- Q Okay. Can you say for example that there is a ten percent chance that
consumption of alcohol by Jamesetta caused her son brain damage’7
A: No. :
Q: Can you say that there’s a one in a 1,000 pOSSlblhtY that consumptlon of
alcohol by the mom caused brain damage to Jayden?
A: No.
Q:  Can you say — Can you be any more speclﬁc about the possible connectlon
that you referred to earlier?
A: 1 said before, we don’t know a — a threshold for alcohol and what damage
it might cause. One binge episode is considered to be potentially damaging to the
Q: Okay.
A: --baby.
Q: . Andyoudon’t know of any blnge eplsode by Jamesetta dunng het
pregnancy, do you? ‘ ) ,
A: No.
Q: If T kept asking you mathematical questions, like, can you say there’s a
one in a million chance that alcohol consumption by Jamesetta caused bram
damage in her son, would - would the answer still be no?
A: Yes. »

Nottori dep. at Pt. I, 63—65. |

When Dr. Norton’s deposiﬁon resumed on May 20, 2009, she sought to muddir the
waters of her opinions as fhey related to the effécts of alleged maternal alcohol on Jayden After
lengthy discussion about what Dx Norton “might say” at trial (Norton dep. at Pt. I, 88———9'6),'
ultimately she stated that shé could not render an 6p_inion to é reasonable degree of medical

certainty. Specifically, she testified as follows:

'Q: . Well as you sit here today, do you have an opinion to a reasonable degree
of medical certainty as to whether or not alcohol ingestion by Jamesetta ’
. Washington was more hkely than not a cause of her son’s neurodevelopmental

delays ~
A I do not.
Q: -- or other damage?
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, Jayden s damages. Norton dep. at Pt [, 66.
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Norton dep. at Pt. I, 96.

_ her testimony should be limited to exclude any reference to any sort of substance use as having

A: Ido not.

With reference to any impact of tobacco use on Jayden, Dr. Norton again noted tha she

had no evidence and offered no opm1on that cigarette smokmg in any ways conmbuted to

As such, Dr. Norton’s testimony does not satisfy the “most probably” standard; therefore,

aﬁy causal connection to Jayden’s injuxii-es or developmental delays.

Peter Van Dorsten, MD

'D1. Van Dorsten was deposed on Januaty 11, 2010 When asked his oplmon regardmg

the most probable cause of Iayden s bram damage he made no Ieference whatsoevex to any

. impact of matemal alcohol, tobacco ot manjuana exposure upon Jayden’s developmental deficits

and should be precluded from testifying regarding sﬁch matters at trial. When asked his opiriion
regmding causation, Dr. Van Dorsten testified as follows:
Q! My question is, do.you claim to have an opinion to a reasonable degreeof ‘
medical certainty as to the most probable cause of Jayden Washington’s brain

bleeds or brain damage?
A I do. I think it was a consequence of labor and delivery.

Van Dorsten dep. at 1 19. Dr. Van Dorsten did not offer any opinions regarding alcohol, tobacco
or manjuana at all, much less to the necessaxy degree of medlcal certainty, It would be unduly
prejudicial to Plamtlff if he were permltted to add such testunony at trial. As such, he and

defense counsel should be instructed to limit his testimony to exclude such matters.



John Hobbs, MD

Similar to Dr. Van Dorsten and Dr. Weinstein, Dr. Hobbs does not render any opinions
whatsoever that maternal exposure to alcohol, tobacco or marijuana is causally related to
Jayden’s injuries. Spec1ﬁcally, Dr. Hobbs testified as follows:

Q: I’m Ieally askmg -I’m trying to find out whether you consider yourself
qualified to give expert opinions on the caue of this child’s brain damage.
A: \Io
Q. . 8o you do not consider yourself qualified to testify about causation
issues in this case, correct?
A: Exactly. : ‘
G I don’t need to ask you any question along those lines because you re not
" going to testify about any causation matter at trial, right?
A: You don’t need to ask me now, but if you ask me later, I’'m stuck, I have

to answer something. And as I said, I have no antxclpatmns of doing that unless
you force me to do so. :

Q: - Well, if T were — If the question were to come up at tnal it would involve
a qualifier, such as, do you have an opinion to a reasonable degree of medical
certainty, as to the most probable cause of this child’s brain injury?

' You can’t offer any opinion to a reasonable degree of medical certainty,

can you‘7 :

A:"  Yougotit.

Hobbs dep at 79—-80. As such, Dr1. Hobbs admits that he is not quahﬁed to testify as to
‘ causanon Any testimony relatmg to alcohol tobacco o1 man_]uana would be for puxposes of ‘
addressing causation; therefore, Dr. Hobbs must be precluded from testifying regarding such

matters.

Aubrey Mllunsky,
When asked genelally about his opinions regarding the cause of Jayden’s developmental delays

Dr. Mxlunsky mentioned “his mothel ] alcohol mtake as yet another sxgmﬁcant contributor.”

Milunsky dep. at 13. However, Dr. Milunsky admitted that there is no evidence s to the amount‘.

of aleohol ot marijuana allegedly consumed by Jamesetta Washington during her pregnancy.

There has been no evidence whatsoever introduced to refute her testimony that exposure to these
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substaﬁces, if any at all, was minimal and oﬁly in the early weéks of her pregnancy, prior to
recognition of the pregnancy. Jamesetta Washington dep. at 30-34. Furthermore, Dt Milunsky
declined to offer testimony to a reasonabie dégree- df’medical ceitainty, most probabiy, that -
Jayden W - wffered any ill effects as a xcsulf of any alleged alcohol ingestion by his

mother during pregnancy.
Dr. Milunsky testifies as follows: o ‘ ‘- £

Q- | Okay. You would not testify in this case that the ingestion of alcohol or
A marijuana early in pregnancy most pmbably caused a.ny birth defect in Jayden
Washmgton would you?

A:  Iwouldn’t put it that way, but I would certainly be poumng to an
etxologlcal factor in this pregnancy that mc]udes alcohol. - ' -

Q:  But it would be considerably less than a 50 percent likelihood?
A: I couldn’t puta percentage on that. I don’t think anybody could.

Q: Right Sodo I understand that you could not even say, for example, that
there is at least a one-in-a-million chance that alcohol ingestion or marijuana
mgestlon by the mom caused the baby to have any birth defect?

A: ~P'm not sure where you are getting the one-in-a-million from. But the fact 5
.. is that alcohol ingestion by pregnant women in the United States ranks at the most
common cause of birth defects that we see; and, as a consequence, this remainsa 3
significant possibility in this case as a contributing factor, which is why I talked
about that there are multiple factors that operate in the operatlon of Iayden ]
" ultimate problems.

Q:  Yes, sir, But please answer my question.

Can you testify to a reasonable degree of medical certainty that ingestion
of alcohol or maiijuana by the momi creates at least one-in-a-million chance that
Jayden’s — that any of Jayden’s birth defects were caused by the ingestion of those
substances? '

A: That figure, one in a million, sounds difficult to come to. I you are
making a hypothetical one in a million, I would say it’s much more likely than
~ one in a million. But nobody would be in a position to come up with a precise
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number. Foi' example, one in 100,000, one in 10,000 would be much mo;'e
probable than one in a million.

- Q: Would you be willing to testify at trial that there is at least - I mean, to a
reasonable degree of medical certainty, there’s at least one-in-a-million chance
that alcohol or marijuana ingestion by the mom caused any birth defect of Jayden
Washmgton” :

A: There’s no scientific basis upon which to reach a statistical likelihood for
the alcohol role in Jayden’s birth defects. ‘

Milunsky dep. at 22_—24.. Dr. Milunsky further testified as follows:

Q: Let s talk, if we may, about what you can and cannot testify occuned toa
reasonable degree of medical certainty most probably.

You don’t know the amount of the mother s alcohol ingestion?

DA Correct.
Q: Youdon’t know the time over which she ingested it?
A Other than early pregnancy, no. |
, | 'Q' You don’t have any evidence that she ever binged with alcohol dunng
. pregnancy? : »
" A:  I'mnot aware of that record. !

Q: And with that limited knowledge, you cannot testify that her alcohol .
intake was most probably causally significant in this case, can you?

A:  1can’t comment on her alcohol intake; the amouﬂt of her alcohol intake.

Q: Okay. And, therefore you can ’t comment that the amount that she in’gested'
and at the time she mgested it played any causally significant role in the
- development of her son’s pmblems, can you? :

A: I can only draw attention to the features that were found that are consxstent
with alcohol.
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Q:  Butyou can’t testify that those are more likely than not caused by alcohol
. . correct?

A: Please ask me the question again.

Q: - Youcan't testify that her ingestion of alcohol most probably caused
Jayden any problem can you?

A: . Ianswered the question by saying that I don’t know the amount of alcohol
she took, but that the features that he shows, some of which are consistent with
fetal — incomplete Fetal Alcohol Syndrome.

Q: Okay. I don’t mean to beat a dead horse here. I think what you are saying
is you can’t testlfy that more likely than not ingestion of alcohol caused any
problem, but you’re not giving me a dn ect answer to that, and [ want to make
sure.

A No. I cannot say that it’s more probable than not.

Milunsky dep. at 76—78 (emphasis added). As such, Dr. Milunsky’s testimony regarding

alcohol ingestion by Jayden’s mothet duting pzegnaﬁcy' should be preéluded in that Dr. Milunsky

clearly and unequivocally concedes that he cannot testify to a reasonable degree of medical

certainty that maternal albdhol ingestion most probably caused Jayden any harm.

Timothy Livingston, MD

Although Livingston initially opines that prenatal alcohol exposﬁre “had effects on

Jayden’s neurologic health . . ” (Livingston Dep. 20:9-12), he later admitted that hewasnotan

expert in fetal.alcohol syndrome. (I1d, 33:4-5). He “cannot imaginé [prenatal aicohol ingestion]

not having influences on the birth of an unborm child (Id., 28:3- 6) but acknowledges he has no

~ evidence of the amount of alcohol mgested (1d, 27: 9—10) At first he thought the record

established the mothex used alcohol dunng thxee months of the pregnancy (1d., 20: 23 21: 1) but

later acknowledged he had no evidence she had mgested alcohol after November 1, 2001 , just2

-3 weeks into her pregnancy (26:6-11). Eventually, the witness acknowledged the limits of |

' science in trymg to prove causal significance of alcohol ingestion by Jayden’s mother (Id ,

128




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ‘
: ' NINTH JUDICIAL CIRCUIT ,
COUNTY OF CHARLESTON CASE NUMBER: 2007-CP-10-1553
- Jamesetta Washington, as Guérdian ad |
Litem for Jayden W=-" 1, a minor,
| Plaintiffs,
VS. _

Edmund Rhett, Jr., M.D., Low Country
Obstetrics & Gynecology, P.A., East Cooper

Community Hospital, d/b/a East Cooper '
Regional Medical Center, ' ‘

)
)
)
)
)
)
)
) ;
) | ]
)
)
)
)
)
, o )
Defendants. )
)

PLAINTIFF’S MEMORANDUM IN SUPPORT OF HER
MOTION IN LIMINE TO STRIKE OR PRECLUDE 5
CERTAIN TESTIMONY AND EVIDENCE : o !
Plaintiff' J amesetta Washington as Guardian ad Litem for J ayden W . ,a mii;oi, by
and through hex' qndersigned legal counsel submits thls meinofandﬁm in s'.ipport of hei' Motion in
limine to strike or preclude any testimony by Defendant’e ekpext Dr1. Aubrey Mivlunskyvre--gerding
causation of the Eitth injuries suffered byA Jayden W 1. Defendant Dr. VRh.ett seeks to offer
opinions by Dr. Aubrey Milunsky that Jayden W o injuxiesA were not caused by tﬁe '
~ improper utiiization ef a vacuum extractor to facili_tate his delivery as alleged in Pliaivntiff S |
Complaint, but are the result o‘f‘some ﬁnname&, unidentified genetic disorder, updiagnosed -
connective tissue disorder ex maternal alcohol ingestien dﬁrin’g pregnancy Di. Milunsky’s
opinions to do f)et reach the necessaly level of reliability .c_)r probabilit‘y‘ required of expert
testimony. As such; exercising its gatekeeper function, this court should exclude Dr. Milunsky as |

an expert witness as well as any testimony offered by him or based on his opinions as stated in
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his deposition taken on May 19, 2009, including any affidavits by him which may be proffered.
Further, the court should preclude any reference to these matters by any other party or witness

based ﬁpon the testimony of Dr, Milunsky.

Argument
Exercising its ‘gate-keeper’ function to rule on the admissibility of a theoiy proffered by
an expert, the Court must conducf a three-part inqixixy, set forth by this Court in State v. Council,
335S.C. 1,515 S.E.2d 508 (S‘.'C.. 1999) (citing with apploval,.'though not adoptihg, Daubert V..
Mer-reiz Dow Pharmaceuticals, Inc, 509U S. 579, 113 $ Ct. 2786, 125 L.E4.2d 469 (1993)).
The Court found the current and proper anal.ysis for determining admissibility llof' écientiﬁc |
evidence set forth under the South Car.'blipa Rules of Evidencei “When admittiné scientific

evidence under Rule 702, SCRE, the trial judge must find the evidence will assist the trier of

- fact, the expett witness is qualified, and the unde;'lying science is reliable, The trial judge should

apply the Jones factors to determine reliability”,(citiﬁg State v Jones, 273 SC 7234, 259 SE2d

120 (1979)) The Jones factors are as follow: “(1) the publications and peer review of the

technique; (2) prior application of the method to the type of evidence involved in the case; (3)
the quality control px'ocedux'és used to ensure reliabilify; ahd (4)> the consistency of the method

with 1'ecognizéd scientific laws and procedmes.”‘Stat‘e v Jones, 273 S.C. 723, 259 SE.2d ,

. 120(1979).

Dr. Aubrey Milunsky is a physician who hblds board certifications in pediatrics, internal

medicine and clinical genetics. He does not purport to be an expert in obstetrics or have any

expertise relating to labor and delivéry; therefore, his opinions do not assert any position as to
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the standard of care as it relates to this case. See Milunsky dep. at 14 and 75, All of Dr
Milunsky’s opinions and testimony relate solely to causation.

~ The Plaintiff alleges that Dr. Edmund Rhett was negligent in his medical treatment of

Jamesetta Washington at the time of her labor and delivery and the birth of her son Jayden; and .

that as a result of this negligence, Jayden suffered brain bleeds and bram injury which resulted in

. damage to the stiuctures of his brain causing severe developmental delays cogmtlve and motor -

impairments. Dr. Milunsky was hired by Dr. Rhett to opine that Jayden’s developme'ntal delays
and unpauments were of genetlc origin, not resulting from the brain injury caused by the |
1mpxope1 .vacuum use. DI Mﬂunsky however, is unable to Iender any expett opinion regarding .
the cause of Jayden’s injuries o1 developmental delays on any sc1ent1flc bases whatsoever.
Furtheimore, Dr. Milunsky’s opinions do not satisfy the “most probably” etandat'd as required .
for expert testlmouy under South Ca:olma Law. | »

DR. MILUNSKY’S TESTIMONY DOES NOTASSIST THE TRIER OF FACT, BUT ‘
INSTEAD IS OFFERED FOR THE SOLE PURPOSE OF CONFUSING T. HE JURY. -~

~ Inhis deposmon, Dr leunsky testlﬁes extenswely regaxdmg the potennal for
chromosomat or genehc d1s01de1 as factors causally related to Jayden W".”'- _‘ s bn‘th

defects, damages and/or developmental delays. Dr Mxlunsky notes that as of the date of his

deposmon he is not aware of any testmg for genenc disorders undex gone by Jayden. He suggests .

that Jayden may exhibit certain tralts consistent thh spec1ﬁc 1dent1ﬁed dxsorders but notes that:
none have been Iuled out by genetic tesung. In his depesmon,.however, ultimately, Dr.
Milunsky testifies that “[he] thinks it’s likely that [Jayden] does not {have eny chremosorhél
problems] .”‘ Milunsky dep}. at 113.. , He nevertheless opines that Jayden suffers ﬁ'em a yet

unrecognized genetic syndrome, for which no test exists. Dr. Milunsky therefore opines that he
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would pérsist in asserting that Jayden ha§ anot yet recognized genetic syndrome, even if all
known genetics tests prow)ed negative. | o

Furthermore, as follow up to Dr. Milunsky’s deposition, géneticist,Dr,. Barbara Burton,
who not only reviewed ;'élevant medical recordé, but also- pexfoimed a clinical examination of |
Jayden, ordered the speciﬁc tests referenced by Dr. Milunsky. The tests performed- include

chrbmosome analysis, Microarray/whole genome, Chaige Syndrome, Fiagile X syndrome and

coagillation tests. The results of each and every test indicate normal or negative results, reflecting -
 that Jayden does not suffer from any of the known genetic disorders Dr. Milunsky mentionsv.

. Despite these results ruling out genetic disorders, Dr. Milunsky testified he would persist in his -

testimony regarding a not yet recognized genetic syndrome. His testimony has no basis in fact

and is not supportable by any measure of scientific reliability. As such, it is not relevant, reliable

or helpful to the jury; and, if admitted, its prejudicial effect outweighs any minimal probati've

value See State v Council at 20. It is clear that D1. Milunsky’s testimony is being offered for

the sole purpose of confusing the jury

Dr. Mifunsky also claims Jayden has a cbnnectiVe tissue disorder, based solely on -

diagnoseé of his mother’s vertebral anomalies in her spine and viewing of photographs of

- Jayden. He has not exarﬁined Jayden, and has no valid scientific basis for asserting that Jayden.

has any connective tissue disorder. Thus, any testimony along those lines should be prectuded,

because it is not helpful to the jury. |

| Dr. Milunsl{y also asserts that Jayden has been haxmed by alcohol consumption by his
rnother during the first moﬁth ér so of pregnancy. Yet Dr. Miluns'kyv cannot state that such
alcohoi consumbtion most prdbably caused harm to Jayden. In fact; he cannot state there is even

al ih 10,000 or a 1 in 100,000 chance that alcohol ingestion by the mother in eatly pregnancy
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was causéliy significant, 'Iestimoniy from Dr. Milimsky about alé¢ohol consumption by the
mother would thus be completely unhelpfui to the i‘my. |
DR. NIILUNSKY ISNOT QUALIFIEII TO RENDER OPINIONS REGARDING THE
CAUSE OF JAYDEN W * INJURIES AND DAMAGES.

Dr. Milunsky hmits his testimony to and asserts his expemse on the sub]ect of causatzon
only. Without makmg any definitive diagnoses, Dr. Mllunsky s opinions suggest and nnply
diagnoses of various not yet recognized genetic disorders and/or a connective tissue disorder

and/or harm from alcohol. Yet Dr. Milunsky is not qualified to render opinions astoany . . .

diagnosis of Tayden W = a not contained in his medical records because he has never seen

" or examined the child. The possible diagnoses he suggests are not stated, suggested o1 implied in
émy of Jéyden’s medical records, and the sole bases for Dr. I\/ﬁlunskyfs purported diagnoses are
two photographs taken by Jayden’s mother at the request of Defense counsel, veitebrall |

anomalies of the mother and speculation based thereon.

 THERE IS NO UNDERLYING SCIENCE TO SUPPORT DR. MILUNSKY’S OPINIONS

RENDERING THEM INHERENTLY UNRELIABLE.

“When admitting scientific evidence undexr Rule 702, SCRE, the trial juxige must find the
evidence will assist the trier of fact, the expért witness is qliali_ﬁed and the underlyiﬁg .iciencé is
relicible..” State v. Co_unc_--if at 20 (emphasis added). To detemiine i‘eliébility ahd admissibility |
undezv‘" Rule 703, SCRIE; tiie court must consider the Jones factors: “(1) the ;iublications and beer
review of thé technique; (2) prior a;iplication of the metliod io the type of evidence involved in
~ thecase; (3) ‘ihe quaiity c'ontroipmcedm'es ixsed‘ to énsuie reliability;(and (4) the consistency of
thé iliethod with I-ecogm'zed sciéntiﬁc laws and procedui‘e‘si.” Id ait 19 (citaiion‘s omitted).

- Thereisno “underiying science’ to support Dr. Milunsky’s dpinions because Dr.

Milunsky never examined Jayden W: _ , neverordered any diagnostic tests to determine
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whether test results support his opinions, and does not base his opinions upon any documented
diagnoses in Jayden’s medical records. Moreover, Dr. Milunsky speculates about not yet

recognized genetic syndrome for which no test or criteria exists. He infers connective tissue

disorder from the mother’s v_extébral anomalies and the photoglaphs of Jayden; and he presumes .

harm from alcohol ingestion despite acknowledging he cannot address mathematicél probabilify

- of causation even in the 1 in 10,000 to 1 in 100,000 range. This dearth of medical support for

Dr. Milunsky’s opinions reveals the absence of reliability of his testimony which is required By
South Carolina law for introduction of expert testimony. As such, the bases for Dr. Milunsky’s

testimony are so inadequate as to render any admissibility under the Jones factors hopeless.

Jayden W. - _ as no Genetic or Chromosomal Disorders.

- Despite Dr. Milunsky’s voluminous testimony regarding possible genétic disorders and

their speculative potential relationship to Jayden W ’s damages and developmental

| delays, even Dr. Milunsky notes that it is likely that Jayden does not have ariy chromosomal -

abnormalities. Milunsky dep. at 113. Specifically, with re'gard'tq each chromosomal disorder, Dr.

Milunsky refers to, he testifies that normal or negative results of such tests would not surprise

 him in that he does not attribute Jayden’s deficits to chromosomal abnormalities. When asked
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“Can you conceivc of the poésibility that Jayden may not have <_;h10moSomai problems?” Dr.

Milunsky responds: “I think it’s likely that he does not.” Milunsky dep. at 113,
Dr. Milunsky further elaborates on his meaningless opinions as follows:
Q: Do you expect Jayden’s high resolution chromosome test, if 1t were

performed, to be normal?
A: I don’t know the answer. It has to be done. My bettmg is it would be

normal. ‘
Q: What significance, if any would that have?
A:.  Thatit’s normal?




Yes, sit.

That you still haven’t found the answer.

Excuse me?

That you still have not found the answer..

Can you conceive of a microarnay being done for Jayden with normal

sults"

°?00?p?@

I can certainly conceive of it, but the odds are increasing at this point that
ne nght find something. : ’

And if it resulted in normal results?

You still don’t have the answer.

And I assume you can conceive of Fragile X testmg normal?

Yes.

What significance would you attribute to that? -
- Don’t have the answer.

PRZLER

leunsky dep. at 116-7.
Furthermore, the genetlc tests whlch were ordered by geneticist, Dr. Burton, subsequent
to Dr. Milunsky’s deposition, all returned normal or negative results As such, the absence of

evidence at the time of Dr. Milunsky’s deposition has now been replacedi with definitive

evidence thét JaydenW 1 does not have any genetic or éhromosémal disofders whiéh
would cherﬁrise be revealed through tests suggested by Dr. Milunsky -As such, the mention of
‘such speculativé and thgoretical disorderé should be inadmiésible as not bnly»in'el'eva.nt buf also |
unequivocally disproven based on _qurl'ent scientific knowledge. In the absence of.any imder"ls/ing "
science o1 suppoit for speculative opinions wi)ich have been plainly nullified, such testimdny
must be excluded for lack of'xeliabiiity and no foundation or scientific basis whatsoe\fer:x, |
Jayden W, _ loes not have a Connective T issué'Dt;sorder.
~Based on his review of medical records of Jamesetta and Jaycien W . which
| recordsdo__ﬁc_)_t suggest any diagnoses of connective tissue di501'd¢1', Dr. Milugsky opines that -
~ Jayden “almost certainly inherited a cbnngctive tissﬁe disorder from his mother for (sic) which
may have added‘to his susceptibility from a vascular point of view and made his vascuiarvmore

vulnerable to the pressure that ordinarily would be exerted by a vacuum.” Milunsky dep. at 12-
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13. Although none of the numerous physicians who have actually examined and provided
medical treatment for Jayden since his birth in 2002 have suggested any connective tissue
disorder, Dr. Milunsky opiﬁes that an ﬁndescended testis and inguinal hernia noted at the time of
Jayden’s birth suggest that he sﬁffers froma connective tissue disorder. Mz'lurz;ky dep. at 30-1.
Dr Milunsky provides tenuous support -for this “diagnosis” by reference to two photoéxaphs |
provided to him at his request which show Jayden’s upper body as photégraphéd from the front
and back. Based on these photographs, Dr. Milunsky,.without performing an actual physical
examination, “diagnoses” scoliosis and “prominént"’; éars which he cohtehds suf)poxt his
séeculation that Jayden has a “connective tissue disorder, whiéh is assdéiated with vascula:r :
weakness, friability.”. Milunsky dep. at 39-40, 41. Dr. .M'ilunsky concedés that the x"ecords’ in

existence at that time did not reflect a physical examination by a geneticist, but he indicates that

silch an examination, done by a qualified geneticist, would likely be a reliable indication whether -

- ot not Jayden does indeed exhibit a connective tissue disbrder.. See MiIunsky dep at 93-4.

In fact, Dr. Barbara Burton, a well qualified geneticist who has special expertise in the

area of connective tissue disorders, has now performed a full and complete physical examihation

of Jéyden Washington in late Ap1il of 2009. She specifically notes and testifies that there is “no

evidence that [Jayden] has any type of connective tissue disorder.” Burton de bene esse dep..-at
40. See also Id at 41—43 (noting that bone disorders noted identified in Jamesetta Washington’s

medical history are unrelated to ény alleged connective tissue disordei;).

Certain information that was not available at the time of Dr. Milunsky’s deposition render

implications of genetic, chromosomal and connective tissue disorders purely speculative. All
such suggestions have been unequivocally rejected by medical examination and testing which

Dr. Milunsky recommended as a necessary pretequisite for purposes of evaluation and medical
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diagnosis. As such, the speculative testimony set forth in his deposition and any related .
testimony is rendered irtelevant, immaterial and inappropriate in that its introduction would
serve no purpose whatsoever other than to confuse the jury.

DR. MILUNSKY’S OPINIONS DO NOT SATISFY THE “MOST PROBABLY”
STANDARD REQUIRED UNDER SOUTH CAROLINA LAW.

The qualification of a witness as an expert and the adrﬁissibility of this testimény
are matters largely within the discretion of the trial judgé; however the exercise of ‘
this discretion will be‘_ reversed whete an abuse of discretion has occmre;i.. Befbré :
expert medical te:stirn(.)ny is admissible on the_quesfion of causation bet-weeh the

' piaiﬁtiﬁ’s injuries and the acts ;)f' the defendant; the testimony @ﬁst satisfy thc-)’

© “most p’r'oi)ably;’ rule. | |

Payton v. Kearse 32§ SC 51, 61; 495 8.E.2d 205, 211 (.SA.C. 1§98) (citaﬁons omitted).

When asked his opiniéns regarding the cause of Jayden W~ ~J.V_;'s injuries and

consequent c'lévelopmental‘delays, Dr. Milunsky states that “causation is probably

multifactorial Milunsky dep. at 12 and 42, This testimony does not satisfy the “most probably”

standard set fforth throughouf South Carblina law Although thé spéciﬁc terminology, “most
p;'obably,” is nét required, “the question is whethe? the medical testimony satisfies the ‘most
probably’ standard.” Madison v. Bzﬁﬁtley, 3028 C. 282,;284; 395 SE 2d 190, 191 (Ct. App.
© 1990). Dr, Milunsky was aéked repeatedly, with speciﬁc Ieferl'ence to each of'his opinioﬁs
whetiler or not each suggested disorder was “most probably” the cause of'Jayd'env Washington’s
‘inj miés.A Each» time he cohceded that he could not testify to that dégreé of medical certainty. - |
© With regard to his assertions éf' some umamed, unidérﬁified genetic or chromosomal
disorder, Dr. Milunsky respdnds as discussed in full Hereiﬁabove, that despite voluminous . 4

references to various disorders, he does not believe that Jayden suffers from any of such

137"




138

disorders. Dr. Milunsky thus concedes thet he cannot saﬁsfy the “most probably”.'standar'd
regarding those theoretical and speculative diagnoses and proffered alternative causes of’
Jayden’s brain damage.. Milunsky depv: at 25".6"

With fegard to his aeselﬁon that J ayden has'a connective tissue diéor_der, Dr. Mﬂuesky
testified as follows:

Q: Have you formed an opinion that Jayden has a connective tissue disorder
which more likely than not has contributed to his brain bleeds?
Al Like I said earlier, it is another factm that is in the multlfactonal mix that

- resulted in his bleed.
Q Yes, sir, but my quesuon focuses on whether you can testlfy that that most
pxobably is causally significant in terms of his bleeds.

- A: Notby itself. There’s certainly a high degree of suspicion about that.

- Q: Can you give me any mathematical percentage of probability that you

- would be willing to assert with a reasonable degree of medical certainty as to the
presumed causal relationship between connective tissue disorder and brain
bleeds?
A: I would say that in his case, it is more probable than not that his
connective tissue disorder was a contributing factor to his bleed faced with the °
exerted force from a vacuum. :

Milunsky dep. at 42. As such, Dr. Milunsky declines to testify that the purported connectiye

Vtissue disorder was most probably the cahse of Jayden’s brain bleeds. In fact, Dr. Milunsky

spec1ﬁcally states that the bleed is associated with the fox ce from the vacuum.

Although Dr. Mllunsky s testimony pomtlessly ventures nﬁo refelences to spemﬁc
connectlve tissue disorders such as “Loeys Dietz Syndtome ” “Ehlels-Danlos Syndrome,”
“Stlckex Syndxome, types one, two and three ? “fanuhal aortic aneurysms,” “Beals and
contractual arachnodactyly,” Dx:-Mﬂunsky specifically states that “[he doesn’t] think [J ayden]

has any of these conditions. Specifically he testifies with regard to these conditions as follows: '

A: They are connectlve tlssue disorders, all of them.
Q: Do you have an opinion to a reasonable degree of med1cal certainty that
Jayden W " does not have any of those?

A:  Idon’t think he has any of those that I mentioned.



Milunsky dep. at 61-2. Dr Milunsky further qualifies his testimon); with ;.the spggestion that
Jayden might have a “bem’gh type of Ehlers-Danlos,” but states that éué_h a diagnosis could be
confirmed or denied throﬁgh ciinical examination.whicix, as noted above, was later conducte& by
Dr. Burfon who clearly ruled out ény diagnosis of Ehlers-Danlos, benign or otherwise. See
Burton rebuttal dep. at 13 (siat'mg that Jayden “absolutely has no form of Ehlers-Danlos
| Syndrome. He has 1o clinical fmdings consistent with any of the forms of'El.ﬂersv-Danlo‘s i
Syn&bme ... He éctually has no findings consistent with any @e of connective tissue l
‘ disordér.” ) Because Dr. Milunsky’s festimbny regatding a comeéﬁve tissue disorder is

essentially withdrawn, subsequently dispfoven ahd farther faiié to meet the neceséaxy “mdst
pl'bbably’; standard, it should be gxcluded in full |

DR. MILUNSKY COULD NOT TESTIFY THAT MATERNAL ALCOHOL INGESTION
MORE LIKELY THAN NOT CAUSED JAYDEN’S DEVELOPMENTAL DELAYS.

When asked generally about his oi)irﬁons f'egardiﬁg the cause of Jayden’s deve]opmental
delays, Dr. Mﬂunsky mentloned “his mother s alcohol intake as yet anothex significant
contnbutor to his problems » Mllunsky dep. at 13. Howevet Dr. Mllunsky adrmtted that there is-
no evxdence as to the amount of alcohol or man] uana a]legedly consumed by Jamesetta
Washington during her pregnancy. There has been no evidence whatsoever introduced to refute
her testimony .thatve‘xposule to these sub.sta,nces., if any at a_ll, was only in the eaily weeks of Her
'pi'egllépcy; prior to récognitioﬁ of the pregnanéy.. Jameseﬁa Washington dep. at 30—--34.
Furthermore, Dr. Milunsky declined to oﬂ‘ér testimo.ﬁy to a reasonable degree of medic'::al ‘ AA
cettamty, most probably, that J. ayden w suffered any ill effects as a result of any -
-alleged alcohol mgestxon by his mother duri ing pregnancy.. |

Dr. Milunsky testifies as follows:
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Q: Okay. You would not testify in this case that the ingestion of alcobol or
marijuana early in pregnancy most probably caused any birth defect in Jayden
Washington, would you?
A I wouldn’t put it that way, but I would certainly be pointing to an
etiological factor in this pregnancy that includes alcohol. .
Q: But it would be considerably less than a 50 percent likelihood? -
A: I couldn’t put a percentage on that. I don’t think anybody could
Q: Right. So do I understand that you could not even say, for example, that
there is at least a one-in-a-million chance that alcohol ingestion or marijuana
ingestion by the mom caused the baby to have any birth defect?
A:  I’m not sure where you are getting the one-in-a-million from. But the fact
is that alcohol ingestion by pregnant women in the United States ranks at the most
common cause of birth defects that we see; and, as a consequence, this remains a
significant possibility in this case as a contnbutmg factor, which is why I talked
about that there are multiple factoxs that operate in the operatlon of Jayden’s
ultimate problems.
Q: Yes, sir, But please answer my questlon
Can you testlfy to a reasonable degree of medical cextamty that 1ngest10n :

of alcohol or marijuana by the mom creates at least one-in-a-million chance that
Jayden’s - that any of Jayden s buth defects were caused by the mgestlon of those
substances?
A:  That figure, one in a million, sounds difficult to come to. If you are
makmg a hypothetical one in a million, I would say it’s much more likely than

- one in a million. But nobody would be in a position to come up with a precise.
number, For example one in 100,000, one in 10,000 would be much more
probable than one in a million. -
Q: Would you be willing to testify at tnal that thexe is at least — I mean, to a
reasonable degree of medical certainty, there’s at least one-in-a-million chance
that alcohol or marijuana ingestion by the mom caused any birth defect of Jayden
‘Washington?

A: . There’s no scientific basis upon which to reach a statistical likelihood for
. the alcohol role in Jayden’s buth defects.

Mllunsky dep. at 22-——24 Dr. Mllunsky further testxﬁed as follows:

Q: Let’s talk, if we may, about what you can and cannot tesufy occurred to a
reasonable degree of medical certainty most probably.
You don’t know the amount of the mother’s alcohol ingestion?
A: Correct.
Q: * Youdon’t know the time over whlch she ingested it?
A: Other than early pregnancy, no..
Q: You don’t have any ev1dence that she ever binged with alcohol during
pregnancy?
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A: I’m not aware of that record.

Q: And with that limited knowledge, you cannot testlfy that her alcohol

intake was most probably causally significant in this case, can you?

A:  Ican’t comment on her alcohol intake; the amount of her alcohol intake.

Q: Okay. And, therefore you can’t comment that the amount that she ingested

and at the time she ingested it played any causally significant role in the

development of her son’s problems, can you?

A: I can only draw attention to the features that were found that are consistent

with alcohol. '

Q: But you can’t testify that those are more likely than not caused by alcohol
. correct?

A: Please ask me the question again.

Q: You can’t testify that her ingestion of alcohol most probably caused

Jayden any problem, can you? -

A: I answered the question by saying that I don’t know the amount of alcohol

she took, but that the features that he shows, some of which are consxstent with

fetal -- incomplete Fetal Alcoho! Syndrome.

Q: Okay. I don’t mean to beat a dead horse here. T think what you are saying

is you can’t testify that more likely than not ingestion of alcohol caused any

problem, but you’re not giving me a direct answer to that, and I want to make

sure.

A: No, I cannot say that it’s more probable than not. . .

- Milunsky dep. at 76—78 (emphasis added). As such, Dr. Miluﬁsky’s testimony r‘eg&ﬁﬂg
alqohol ingestibn by Jayden’s mother during pregnancy should be p;‘ecluded in that Dr. Milﬁnsky

| cleatly and> unequivoca}ly c’b‘ncedes that he cannot render such .testim'ony to a reasonable degree
of medical certai_n'ty;. ' |

DR. MILUNSKY'’S TESTIMONY IS OFFERED ONLY FOR THE PURPOSE OF
- CONFUSING THE JURY.

The only _deﬁnitive opinion Dr. Miiunsky offers is his ackncl)wledgement that Jaydéh
suffered from Hemonhages vﬁthin the brain and that these hemorrhages would most probably not
have occurred if a vacuum had not Abeen used in the deﬁvery of Jayden. Dr. Milunsky confirmed |
the Plaintiff’s allegations as follows: |

Q. Youdo believe to a reasonable degree of medical certainty that but for the
use of the vacuum, this child would not have had brain bleeds, correct?
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A: Ido bglieve that the vacuum was instrumental in the bleed.
Milunsky dep. at 104—105. The remaining substance of Dr. Milunsky’s deposition testimony is
either dismissed by the expert himself, stating that he does not believe that the conditions
mentionéd are me cause of Jayden’s damageé; or othexwiée disproven by gubsequent genetic

testing and clinical examination and diagnosis, Tuling out the suggested genetic, chromosomal -

~ and connective tissue disorders. As such, it is abundantly clear that Dr. Milunsky’s “expert”

testimony is being offered for the sole improper pmpdse_ ofcbnﬁlsing' the jury in contravention

of the South Carolina Rules of Evidence and case law which clearly maintain:

It is not sufficient for the expett to testify mer: ély that the ailrnént .mi-ghtAor could

have resulted from the alleged cause. He must go further and testify that takmg

into consideration all the data it is his professional opinion that the result in

questlon most probably came from the cause alleged.
Martisin v. Hilton Head Health Sy.stem et al 364 S.C. 430, 439; 613 S.E2d 795 800 (Ct. App.
2005) (holdlng ina medmal malplactlce case that survival chances of thirty percent “fall[s] well
short of satlsfymg the ‘most probably’ causa’non standaxd ”’) Clearly, Dr. Mllunsky s testlmony
does not satisfy the necessaxy “most probably” standard, and, as such, must be excluded to avoid
qonﬁisién of the jury and unfair prejudice to the Plaintiff. 4'

Conclusion

For the foregoing reasons, the Plaintiffrespectfuily quuésts'thét tﬁe Court issue an Ofder
in Limine exélﬁding any and all testimony whicﬁ may be oﬁered by Dr. Aubrey Mihmsky
regarding causation of the birth injuries suffered by Jayden W -_othér"than by traumatic
vacuum delivery; or reference to Dr. Milunsky’s alternative causation opiﬁions or téstirﬁony by

other parties, witnesses or experts. Plaintiff further requests that the Court instruct counsel for the

Defendants to bring to the Court’s attention any intent to make reference to or ask questions of
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- these witnesses regarding such matters by side bar before any such evidence is introduced or

such questions propounded. .

Réspecifully Submitted,
G LAW FIRM, P.A.

A-/f— ‘
Edward L. Graham
. Mary H. Watters
Post Office Box 550
. Florence, SC 29503
" 843-662-3281
Attorneys for Plaintiff

1u1y7/§_, 2010
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8/ 23/ 10
Date submmed
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(] Motion for Publication  [_] Motion for Execuhon (Rule 69, SCRCP)
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IN'THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
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) e 3 :,
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Reglona! Medical Center, ) - oA
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Defendants! - ) =
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Corties now Plaintiff, through counsel, and moves for a niew trial bsoliite. This motion is
brought pufsuint (6 Rule 59, SCRCP. Giaund‘s.fdfﬁﬁ's ihiotion are set forth in the attached:
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| -afﬁdawt of Mary Wattcrs ;
" Respectfilly submitted, k
GRAHAM LA FIRM, P.A.
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IN THE COURT OF COMMON PLEAS

Obstetrics and Gynecology, P.A.; Tenet

South Carolina, Inc. d/b/a East Cooper SZ in
Regional Medical Center, g 4
| | | 5 8

Defendants,

STATE OF SOUTH CAROLINA )
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
‘ ) C/ANo: 07-CP-10-1553
Jamesetta-Washington;-as- Guardianad -~ ~)~ - ~ = =~ - == = - - -
Litem for Jayden W , @ minor )
: . ) T e =
laintifT, oo =
' § | | | L RE o
vs, - ) MEMORANDUM OF LAWS
Edmund Rhett, Jr., M.D., Low Country ) IN SUPPORT OF PLAINTIFES,
)
)
)
)
)
D

The jury in this case returned a defense verdict on Wednesday, August 11, 2010,

follo,wing'an‘ Allen charge. That verdict does not render juétice, as it was the product of an unfair

trial. The trial was unfair for sfx primary reasons: ,(1-) Vt'he Cou‘ft’s failure to charge £he jury on
Plaintiff’s Request #3 and failure to cha.rgc‘the jury completely on Request #12 led to jur-y
conf*;usio'n and resulted in prejudice to Plainﬁ_ﬁ; (2) certain jurors failed fo ahs_wer Qoir dire
questions truthfully; (3) the Court failed to pose certain voir dnre questions requested by Plaintiff

which were designed to elicit suggestion of possible bias against Plaintiff; (4) the Court’s ruling .

 on evidence allowed the jury to hear unreliable and prejudicial evidence that should have been

. precluded under the Court’s gatekeeper role; and under the “most probable” rule; ‘(5) the -

Court’s rulings on evidence prevented the jury from hearing proBati?e tesﬁ'.mony‘ on critically

important subjects; and (6) misconduct by defense counsel prevented a fair tral.

1. The Court F.éiled to Charge Correct Princiﬁles of Law Fairly Raised by the EVidénce. ‘

The purpose of jury instructions is to enlighten the jury and aid it in arriving at a correct verdict.

State v. Leonard, 292 S.C. 133, 355 S.E. 2d 270 (1987). Ordinérily, a trial court has the duty to

MOTION FOR NEW TRIAL ABSORETE D
) ) . ——f v B

T

wnms
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give a requested instruction that correctly states the law applicable to the issues and the evidence.

- Singletary v. South Carolina Dept. of Educ., 316 8.C. 153, 447 S E.2d 231, 93 Ed. Law Rep. 978

- (Ct: App. 1994): “See also;State v Coorey, 320 S:C- 107,463 SE-2D 597 (1995)(the awtobe ™ ~

charged must be determined from the evidence presented at m’al )

‘ ‘ A trial court is requn'ed to charge the current and correct law. Stokesv. Spartanburg
Regzonal Medical Center, 368 S.C. 515, 629 S$.E. 2d 675 (2006) ‘Where a request to charge is
‘txmely made and involved a controlling Jegal principle, a refusal by the trial judge to charge the
request constitutes reversible error.. Brown v. sma11§, 325 8.C. 547, 481 S.E. 2d 444 (1997);

_ Baker v. Weaver, 279 S.C. 479,309 S.E. 2d 770 (C1;. App. 1983) Moreover, whz*:n general
instructions to ;the jury are insufficient to cnable to jury to understand fully the léw or th; case
. and issues mvolved arefusal to gwe arequested charge is reversxble error. Stokes, supra
Plamtlff’s Request to Charge #3 addressed expert fees It provxdes as follows:
_ When an expert witness is called by either a plaintiff or defendant,
he expects to be paid and he should be paid. You should not take
into consideration the fact that the witness is paid unless there is
.some evidence or circumstances appearing from the evidence which

would fully and reasonably convince you that the testimony of the -
witness has been influenced because of the sum which he has been

paid as a witness.
It is taken directly from Judge »Ra]ph K. Andersons’ book on jury ins'tructions,: and is a correct
statement of Sc;uth Canlina law. See )indersan v. Camphbell T; iIeACO., 2028.C. 54,24 S.E.2d
104 (1943). It should have been charged becau;e,e Dcfendénts elicited testimony regérding fees
| from every Habilitf éxpert presented by Piaintiff énd also from certain damages expert(s).
Defendant repeatedly sought t o prejudice the jurors against Plaintiff by | persiétently arguing
dircctly anci 1110ugh innuéndo that Plaintiff s exﬁer!s were unworthy ;)f belief because of tﬁc fact

and amount of their payment for time and work as experts in theé case. The failure to give the
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requested charge was prejudicial to Plaintiff, as is evident from the defense verdict.

Plaintiff"s Request to Charge #12 addresses the informed cons

in the case. It provides as follows:

Informed consent is not required in an emergency situation because
consent to a serlous emergency operation may be implied. However,
a physician must respect a competent patient’s refusal of treatment,
even in an emergency. If a competent patent refuses treatment, any
medical treatment is a battery, even in an emergency.

Even under the emergency exception to the informed consent doctrine,
a physician should seek the consent of the patient, or, if the patient
is incapable of providing consent, the consent of a family member,

. before administering treatment. Impracticability of conferring with
the patient is a prerequisite to dispensing with informed consent under

.the emergency exception.

It too is taken directly from Judge Anderson’s charge book and is a correct statement of law.

* The Court chose to charge the jury on the pro-defense portions of this requested charge, but :

- declined to charge the portion more favorable to Plaintiff, which was absolutely necessary for the

charge to be a balanced and fair charge on South Carolina law. See Harvey v. Strickland, 61
Am. Jur. 2d “Physicians, Surgeoﬁs and other Healers” §§ 157, 167, 176 (2002).

That this erroneous charge was prej’udicial to Plaintiff is clear not only from the defense

verdict, but also from feedback obtained from jurors. See Affidavit of Mary Watters. The jury

agreed thaf improper use of a vacuum by Dr. Rf;ett caused Jayden’s brain damage, but’
mistakenly thought the presence of a purported emergency situation wduld eliminate the need. for
a defendant doctor to comply with .;my standard of care. They were obviously confused about
the charge_-regarding stan&ards of care and breaches theréof."

Further, the jury did not reach the issue of informed consent, for they mistakenly thoﬁght

they should not address that issue if they found that there was no standard of care breach; and

issue, a primary issue




T understamhhat perfommg’arvacuum extraction detivery without informed-consent is negligence

they found no standard of care breach because they thought a purported emergency situation

e}iminated an obstetrician’s obligation to comply with any standard of care. The jury did not

inand of 1tse1f They also misunderstood the Court’s ruling that the perrmssxon slip signed at the
time of hospigal admission was not informed consent. They thought the Court had decided the
informed consent issue, so that they need ﬁot address it. Because the jury was so utterly
confused about the law pertaining to these issues, its deliberations were contrary to law; and

Plaintiff is entitled to and should receive a new thial.

2. Certain Jurors Did Not Answer the Court’s Voir Dire Inquiries Truthfully: One juror,

- regularly seated on the far right of the second row, was biased in favor of the defendants from

the start. That was suggested by her disparaging and‘dismiésive Jooks toward Plaintiff and

Plaintiff’s counsel throughout trial from the very beginning through the very end; and by her
friendly smiles, posmve head nods and pro-defense body language/demeanor throughout trial.
That suggestlon of bias was conﬁrmed by feedback from the j jury See Affidavit of Mary

Watters. Although Plamnff cannot prove the specific cause of this j juror’s bias against Plaintiff,

the record does prove that this juror told the Court shie could and would give all parties a fair and -

itmpartial trial, and she did hot.

Oﬁer jurors féiléd to alert the Court that they had ha& personal hoSpiﬁ[ e.xperiences
that caused fhém also to be biased toward Defendants and against Plaintiffs. The biases of
these jurors, and their failures to acknowledge such biases in respdnse to questioning by the
Court, precluded Plamnff from havmg them stncken for cause or peremporxly, if the Court

for any reason declmed to stnke any such juror for cause A tnal Judge has a duty to assure that

every juror is unbiased, fair and impartial. State v. Gulledge, 277 S.C. 368,287 S.E.2d 488

g e s
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A (1982). Tt is fundamental that every litigant entitled to a trial by jury is entitled to an impartial

~ jury, free to the furthest extent practicable from extraneous influences that may subvert the fact-

finding proce‘ss; Haley v. Bhue Ridge Transfer Co. Inc., 802 F2d 1531 (4™ Cir. 1986) Atthough
trial judges are accorded much discfetion in matters of voir dire, that discretion is no;r uniimited,

and it is the appellate court’s fun#:tion 't'o coﬁect an abuse of discretion or error of law. Southern
Bell Tel. & Tel, Co. v. Shepard, 2628.C. 217,204 S.E.2d 11 (1974); Wall v. Kells, 331 8.C. 210,
501 S.E.2D 754 (Ct. App. 1998) A judge has the duty to assute that every juror is unbiased, fair

and impartial. See, e.g., Rule 47(a), S.C.R.C.P; State v. Gulledge, sﬁpra. ' That was not done

here. As a result, the Plaintiff was denied a fair trial and received a jury verdict which represents -

the product of bias and prejudice.

3. The Court Declined to Pose Voir Dire Reguests from Plaintiff Which Would Have

Likely Generatéd He'lpful Informat{on to Allow Plaintiff to Use Her Peremtary Strikes More

Intelligently, A

The Court declined to pose several voir dire requests submitted by Plaintiff, inciﬁding numbers ,

10,15~ 20,23-27. These were designed to elicit information from jurors who may have had

- previous experiences that would make them biased against Plaintiff, wﬁethe; the prospectiye

juror realized the bias or not. Although the trial court did ask a general question about ability to

be fair and impartial, and ability to follow the ]awas instructed by the judge; numerous Voir Dire

qﬁéstions suggested by the Plaintiff were not posed. The Court refused to ask questions |

concerning active involvement in a political party or political cause, Even with the limited voir

dire that is customary in this state, a case of this magnitude cries out for more than minimal voir

dire, especially régarding attitudes toward tort reform, the medical ind;istl;y, and religious and

political matters, relevant religious beliefs, court system and tort reform, medical industry and . .

e e e e e e e —— —— e .y




'~ Motion for a New Trial Absolute.

related matters. Failure to pose the voir dire requests to the venire 'pfévented Plaintiff from

obtaining a jury of twelve fair and impartial jurors; and provides further sﬁpport for Plaintiff’s

" 4. The Court Allowed Eyidence of Theoretical Céﬁsés éf Brain Damage that Lack
Scientific Reliability and Failed the “Most Probable” Test, |
The Court should have di;allbwed Dr. Milun;ky to testify\regardin'g matérnal gicohﬁl )
consumption as gpossible cause because it is highly prejudicial, unreliable and fails the “mosf

probable” test. Dr. Milunsky admitted no one could ascribe a mathematical percentage to the

chances that alcohol was a contributing cause: not 1 in 10,000; not 1 in 1 million. He adim'tted '

that witﬁout'compelling evidence regarding a large quantity of alcohol consumed at an important .

time, no one could ever say that it “most probably™ had any adverse effect whatsoever on this
pregnancy. To allow testimony of alcohol as 2 potential cause of a baby’s brain damage under

these circumstances violates Daubert and State v. Council because it is utterly reliable. Any

limited relevance, if ény, is greatly ouiweighed by its prejudicial natur‘e._. Moreover, the
testimony violates Payfon v. Kearse, 329, S.C. 51, 495 S.E. 2D 205, because it obviously fails
the “mostvprobable” test. Defendants have cited no legal authority fhat reference to a.
“multifactorial” cause permifs é witness to specﬁ]ate aI;Jout theorétical possibilities whi‘ch‘ fall
well short of a “most probable” standard. Dr. Milunsky was aIsoAaIIowed to specuiate about-
possible genetic causes of Jaydgn’s brain damage despite the fact that his genétic evaluation and:
call gcne-tig tests were negative and that no literature ir;-existence had ever documented a B
connection between a genetic condition (othéf f.han brittle bone syndrom.e,A which Dr Milunsky

agrees is not present here) and brain hembrrhage in a newbom baby. Dr. Milunsky was allowed
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to so testify based on his speculations about future genetic knowledge that may some day be

available, and future genetic tests that may.some day exist. Such speculation is precisely the sort -

of pseudo-science or-junk-science that Daubert and‘Stéte-v.-eounciPmandate should notget-past—-

the triél judge’s gatekeeper function.

5. The Court Disallowed Probative and Material Evidence from Plaintiff on Critically

Important Issues. The Court precluded Plaintiff from publishing t;értain pbrtions of Dr. Yvonhe- ‘

Gomez Cérrion’s depositionk testimony which could not be playcﬂ by videotape for technical

" reasons. When that situation occurred and Defendants wantéd the material published,l the Court

allowed Defendant counsel to read the omitted portions. However, when portions were:omittéd

which Plaintiff wanted to publish, the Court refused to allow Plaintiff’s counsel to read the

~ omitted portions. Further, thé Court disallowed Plaintiff’ s reéuest to make & proffer of those

critically important portioné of the depositions regarding the absence of an eméfgcncy, Dr. -

Rhett’s breaches of the applicable, standards of care, and Dr. Rhett’s lack of knowledge needed .

to form proper clinicaljudgment.‘ The Court also preciuded Plaintiff from pr'esentihg muéh réply

or rebuttal testimony. Many areas were disallowed, but of special importance to the outcome of

this case were the refusals to allow explanation of the significance of (and limitations of ) the
New England Journal of Medicine article, absence of an emergency, fact that an emergency,

when present, does nof excuse the conduct of Dr. Rhett, violations of the standard of care,

explanation of the Defendant’s demonstrative evidence. V

6. Pervasive and Persistent Misconduct by Defense Counsel Prevented Plaintiff ﬁ'om_

- Receiving a Fair Trial. Misconduct by Defendant counsel includes blatant refusal to heed the
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Court’s instructions regarding no speaking objections; persistent and willful violation of the
Court’s rulings fegard'mg not leading Dr. Rhetf and defense witnesses; displaying un-redacted
— exhibits to-the-jury-in-violation of the Court’s prior motionin lntine rulings; use of -~ —— —

demonstrative evidence not identified to Plaintiff and not displayed to Plaintiff (indeed, not even

suggested or hinted to Plaintiff) by Defendant’s counsel in violation of the Case Management

Order.

7. Thirteenth Juror Doctrine. Under the thirteemhjurof doctrine, a trial judge may grant .

anew trial if the judge believes the verdict is unsupported by the evidence. Folkensv. Hunt, 300

S.C. 251,387 s.e.2D 265 (1990). Similarly, the judge may grant a new trial if the verdict is
inconsistent and reflects the jury’s confgsion. Johnson v.- Parker, 279 S.C. 132,303 SE.2d 95'
(1983), In rﬁling on a new trial mbtion as the thirteenth jﬁor, the trial judge may weigh the
evidence and rely on his view of the circﬁmstanééé. Fallonv. Rucks, 217 S.C. 180,605s.e2D
88 (1950). It is not necessary to justify the ruling Qith factual fmdings. Folkens; 300 S.C. 251,

381 S.E. 2d 265. Basmally, the circumstances are as though the judge, as the thirteenth juror

“hangs” the jury. A tnal Judge not only has the dxscrenon but the duty to grant anew trial where -

the jury verdict is contrary to the fair preponderance of the evidence. Jessup v. Hansen, 289 S.C.

54,344 SE. 2d 618 (Ct. App. 1986).
For the reasons stated, Plaintiff respectfully requests a New Trial Absolute.

GRAHAM LAW FIRM, P.A

By:

Edward L. Graﬂam/ L
Mary H. Watters

Post Office Box 550
Florence, SC 29503
843-662-3281

August 23, 2010 Attomneys for Plaintiff

/M%@
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STATE OF SOUTH CAROLINA )
: ) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
Jamsetta Washington, et al )
' )
Plaintiff, )
) S
VS. ) Case No. 07-CP-10-01553
. ) '
Edmund Rhett, Jr., M.D. et al )
)
Defendant. )

TRANSCRIPT OF JURY TRIAL

The within Jury Trial was held in the above-captioned action on July
26. 2010 through August 11, 2010, before The Honorable Michael Baxley,
in Courtroom- 4C of the Charleston County Courthouse, 100 Broad Street,
Charleston, South Carolina; attended by Counsel, as follows:

Edward Graham, Esq.
Mary H. Waters, Esq.
GRAHAM LAW OFFICE
P O Box 50

Florence, SC 29503
Appearing for Plaintiff = .

Robert H. Hood, Sr., Esq.
Molly Craig, Esq.

- Grace Chilton Simmons, Esq.
HOOD LAW FIRM
P O Box 1508
Charleston, SC* 29401
Appearing for Edmund Rhett, M.D.

Jay Davis, Esq.
Appearing for Defendant Granger Osborne, M D.

Transcribed from Audio Tapes of Gayle Burns, Presiding Court Reporter
DEBORAH GARRISON
' Czrcuzt Court Reporter - 9" Judicial Circuit .
P O Box 901
Johns Island SC - 29457
dgarrison@sccourts.org
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Jamsetta Washington v Edmund Rhett, Jr., et al
Case No. 07-CP-10-01553 '
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

Index of Testimony o : | 4
Lisf of Exhibits S ' 6
Proceedings of July 26, 2010 S 16
Proceedings of July 27, 2010 | 99 -
Proceedings of July 28, 2010 - - 199
Proéeedings of July 29,2010 398
Proceedings of July 30, 2010 | - 678
Proceedings of August2,2010 ~ 809
Proceedings of Augﬁst 3,2010 | o '» 984
Proceedings of August 4, 2010 N B : "~ 1166
‘ Procéedings ofAugust'S, 2010 | .- ' : 1471
Proceedings of August 6, 2010 | 1794
Proceedings of August 9, 2010 - : .V - 2044
Proceedings of August 10. 2010 N | | 2333
Proceedings of August 11, 2010 2539
Jury Qualification ' . Z ' 16
Batson Motioﬂ , ‘ | 92
* Motions in limine & Pretrial Motions - 97-99
Jury Sworn o 205

1565
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Jamsetta Washington v Edmund Rhett, Jr., et al
. Case No. 07-CP-10-01553 .
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

Welcome by The Court

Opening Statement for Plaintiff

Opening Sfatement for Defendant Dr. Rhett

Opening Statement for Defendant wacountr}r Ob-Gyn
Defendants’ Motion for Mistrial

Defendants’ Motion for Mistrial

Defendants’ Motion for Mistrial

Stipulation regarding Medicaid Payments

Defendants’ Motion for Mistrial , .

Defendants’ Motion for Mistrial o
Defendants’ Motion for Mistrial
Closing Argument for Plaintiff

Closing Argument for Defendant Rhett

Closiﬁg Argument for Defendant Lowcountry Ob-Gyn -

Closing Argumént for Plaintiff

Agreement of Lowcpuntry Ob-Gyn to pay $200,000
Charge

Verdict

Plaintiff’s Motion for New Trial

Certification of Transcriptionist

930
936

1863
2044
2399
2355

2404

2433

2435

2533

.2449

2546

2554

2557 .




Jamsetta Washington v Edmund Rhett, Jr., et al

WITNESS
Gary'K. Oakes
Michael Katz
Jayden W .
Christine Delk
Renee Washington
Gomez-Carrion
Daniel Adler
Robert Zimmerman
| ‘Gomyez-Carrion
Marie Rentz

Elena Washington

Charlene Washington »

Jamsetta Washington
~ James Wa-shing-ton ’
M Greer-Simmons
Barbara Burton
Cynthia Gadsden

J eaﬁ Hutchinsoﬁ

Kristen Priolli

Case No. 07-CP-10-01533 -
Jury Trial of July 26, 2010 through August 11,2010
Before The Honorable R. Markley Dennis, Jr.

INDEX OF TESTIMONY

DIRECT CROSS REDIRECT RECROSS

280
- 591
- 613
- 682

712

12T

739
844
933
953
1002
1010
1027
1069

1105
1149
1151

1173

1203

513 564
632 666
710

720 720

- (via video recoArdirAlig)‘

765182

884 905

- (video continued)

976 .
1009
| 1016 - 1022
1067
1074
1130 1 1401
(via video récérding)

- 1157

1188 1196

1216

585

793

911

1026

157



Jamsetta Washington v Edmund Rhett, Jr., et al
Case No. 07-CP-10-01553
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

INDEX OF TESTIMONY
WITNESS DIRECT CROSS REDIRECT RECROSS
Robert Voight ' 1217 12‘54' 1266
Oliver Wood 1271 - 1291
Edmund Rhett 1309 1409 1544
Olan Milunsky 1551 1583 1624 - 1626
John Winestein - 1628 1667 . 1681 1685
Lynﬁ Norton 1696 1756 1785
Peter Van Dorsten 1796 1843 1913 1922
Constance Mayhan 1924 1935 1940
Amn Neulight 1943 1961
Barbara S‘Fone 2004 2016 -‘ 2020
Eileen Stevens 2048 2071 2073
Judy Mercer - 2077 (Designated Portions Published)
John Hobbs 1211 2208 2244
~ Gary Oaks | 2263 2295 2306 2307 .
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~ Jamsetta Washington GAL v Edmund Rhett, et al 6

Exhibit List ‘
STATE OF SOUTH CAROLINA ) INT HE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NUMBER: 2007-CP-10-1553
| ) |
- Jamesetta Washington, as Guardian ad )
- Litem for Jayden Washington, a minor, - )
g )
Plaintiffs, )
VS, )
, )
- Edmund Rhett, Jr., M.D., Low Country )
Obstetrics & Gynecology, P.A., Tenet )
South Carolina, Inc., d/b/a East Cooper )
Regmnal Medlcal Center, - )
)
Defendants )
)

" PRE-MARKED TRIAL EXHIBITS
UPDATED FOR TRIAL JULY 28 2010

4

- 1 Low Country Ob/GYN for Jamesetta Washington LC OB GYN 0001—0098
2 ECH Jamesetta and Jayden W: -« ECH 0001—0372
3. St Francis Hospital for Jamesetta Washmgton St Francxs 0001-—0212
4. Palmetto Health Rlchland for Jamesetta Washington Palmetto Health 0001-—0098
_3Richland County Health Department for Jamestta Washmgton Richland County Health
Department 0001—0016 - |
6. Planned Parenthood for Jamestta Washington;- Planne'ci Parenthood 0001'—~(5005

7. Thomas J. Carzoli, MD for Jamestta Washington; Carzoli MD 0001—0005

Y University Specialty Clinics for Jayden W - ' University Specialty Clinics 0001—
0063 | |
9/ James G. Glasser MD for Jayden W © ; James G. Glasser MD OOOl——QO20
19/Lenwood Smith, MD for Jayden Y - : Lem&ood Smith MD 0061—0004
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Exhibit List
/ University Pediatric Cardiology for Jayden W 5 University Pediatric Cérdiology
0001—0012
y{RatMa P. Amarnath MD for Jayden W 1; Rathna Amarnath MD 0001——0038
X 3. Palmetto Héalth forJayden W:  _ _; Palmetto Health 0001—0569" _
}m{. Charleéton Pediatric Rehab for Jéyaen W:: R Chas- Ped 'Reﬁab 0001—520
VS Jennifer Amrol, MD for Jayden W~ Amroi 0001—0114 |
1;( Storm Eye for Jayden W- - Storm Eye 0001—0110
17/ Bright Start for Jayden W~ »; BrightStart 0001—0308
18 Alan Brill, MD for Jayden W °° 1 Brill, MD 0001—0004
~19. Gingerbread House Nﬁrsery & Kindergarten for Jayden W. ~° Gingerbread 0001—
0023 ‘ | |
3{7{5 . George L. Pair School for Jayden W - , Gebrge 1. Pair School 0001———01 12
- X 2{1’. Oakland Elerpentary School for Jayden W~ *~ ; Cakland Elementary OOOl~—OS21

22. Palmetto Health Women’s Center recordé for Jamestta Washington; PHRWC 00.01——0043.'

23. Umversny of South Carolma Records for Jamestta Washmgton Univ of SC 0001—0016 &
USC Academic 0001—0010 . |

. 24. Allen University records of Jamestta Washihgton; Allen University 0001~—QOO9
- 25. Trident Technical College records of Jamestta Washington; Trident Tech. College 0001—

0009 | | | | |

26. Franklin C. Fetter records; Franklin C. Fetter HC 0001—0008

3/7,. MUSC for Jamestta & Ja&den W -MUSC 0001—1437

, )\‘) @' DA Publig Health Advisory dated 5-21-9‘8v - enlargemeqt |

' 29. FDA Adverse Event Report for Event dated 7-6-99 — enlargement
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Exhibit List '
30 F DA Patient Safety News: Show #5, June 2002
/ACOG Practice Bulletm Number 17, June, ’)OOO

LB(’) Edmund Rhett Deposition Exhibit #2 dated 7-21-08 - enlargement

B33! Chromosome Analysis dated 4-22-09
/3‘\4\) Microarray/Whole Genome test results dated 5-29-09
[3/5.\Genetic Testing Results‘dated 7-20-09
éﬁ)abCorp Fraglle X test results dated 7-30-09 & 8-5-09
3¥JLab Corp — Blood test results dated 1-29- 10
38. Report of Robert Voogt dated 3-12-09 (updated)
39. Report of Dr. Oliver G. Wood dated 5-27-09 (updated for trial)
~ 40. Report of Margaret Greer- Simmons | |
41. CV of Dr. Oliver G. Wood
42. CV of Robert A. Zimmerman
| 43.CV of Gary Kent' Oakes, MD
44. CV of Roﬁert D Voogt
45. CV of Margaret Greer- Simmons -
46. CV of ‘Y\‘/.onne Gomez-Carrion, M.D.
47. CV of Barbara K. Burton, M.D.
48. CV of Daniel Adler, M.D.
49. CV of Michael D. Katz, M.D.
50.CV of] eén R. Hutchinson
| 51. CV of Ann Neulicht

52. CV of Dr. Livingston
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Exhibit List
53. CV of Aubrey Milunsky MD
54. CV of Dr. Hobbs
55. CV of Dr. Peter Van Dorsten
56. CV of Dr. Norton |
57. CV of Dr. Weinstein
58. CV of Dr. Ottinger
59. Itemization of medical expenses from SC Medicaid
60. 8x10 photo of Ultrasound
61. 8x10 photo of J aydeh and Jamesetta
62. 8;(10 photo of Jayden in hospital
63. 8x'10‘photo of Jayden and Jamesetta
64. 8x10 photo of Jayden in hospital (with mobile) -
65. 8x10 photo of.Jayden in hospital (sleeping) . ‘
66. 8x10 photo of Jayden with cousins - | \
~ 67. 8x10 photo of Jayden_aﬁd Jamesetta (at arcade)
}68. 8x10 phofo of Jayden with bunny
69. 8xid photo of the back of Jayden’s head
70. 8x10 photo of Jayden shirtles's'with scar on stomach
71. 8x10 photo of Jayden’s kindérgarten class
72. Obstetrical Vacuum Delivery Kit with 60 mm Tender Touch Cup
Y @?Iﬁstruction for Use Tender Touch revised 5-15-02 and Instruction
Booklet for Vacuum Delivery Systems, published by Utah Medical

Products

74. First 3 pages with Instruction booklet for Tender Touch (73)
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Exhibit List

) ﬂéimh Video
76. Photo from birth vidéo showing depth of vacuum
777 Photo from lbhfch video
78. Photo from birth video
79. Photo from birth video
80. Photo from birth video
1. Photo from birth video
82. Photo from birth video
83. Phofd from birth video
84. Photo from bu‘th v1de0
85, Excerpts from Day in the Life Video -
86 Video Deposition of Edmund Rhett, Jr., M. D
’ 8//’ Radlographlc films from MUSC (CT scan, MR], etc.)
8’8/ Radiographic films from MUSC (CT scan, MR1, etp.) ‘
ggl Radiographic films from MUSC (CT scan, MRI, etc.)A
90. Radiographic ﬁllms from MUSC (CT scan, MR, etc.)
/9{ . Radiographic films from MUSC (CT scan, MRI, etc.)
| 9’2/ Radiographic films from MUSC (CT scan, MRI, étc.)
9. Radiographic films from MUSC (CT scan, MRI, etc.) |
?,Ar. Radiographic films from MUSC (CT scan, MRI, etc.)
95. Still photo froﬁl biﬁh DVD showing gauge'iﬁ green zone and showing vacuum 6p¢rétor B
- 96. Still photo frqm birth DVD gho&ing gaugé in green zone and showing vacuum operafor

97.  ACOG Committee Oplmon #208 Sept. 1998

C/ 3 : D/: ({"o-a'/{,o-.;f_/ ‘ c~;fb Lt /\/I /3
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Jamsetta Washington v Edmund Rhett, Jr, et al. 16
Case No. 07-CP-10-01553
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R..Markley Dennis, Jr.

JULY 26, 2010 S 9:30 A.M.

(STATUTORY JURY QUALIFICATION .
BEFORE THE HONORABLE ROGER C. YOUNG)

THE COURT: | Gdod'morning,'Ladies and
Gentlemen, please be seated. Let me first of all
welcome our jurors to the éourtroom. As you caﬂ 
see, we’ve changed judges. I understand that
Judge YoungVQualified you this‘mornind.. You may
have also been involved in another jury pick with

another judge.

I am Judge Baxley, from Hartsville,

South Carolina. It’s always my privilege -- T

work here in Charleston'a good bit and it’s
always my pleasure to be here'in your beautiful
cOuntyvand city. I lek forward to working with
you. o

We are here to choose a Verdict.in the

case of Washington v. Rhett and other parties.

We’1ll talk a little bit more about the specifics‘

of the case in just a few minutes.

Before we do that, let me just chat
witﬁ you for just a moment as to what we’re
doihg here. I know that there ié not anybody

sitting out there this morning who said‘td your
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Jamsetta Washington v Edmund Rhett, Jr., et al 17
Case No. 07-CP-10-01553
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

loved one sitting at home and I know you didn’t
jusf say, ‘I believe that I’11 go down tQ the
courthouse and see what is happening theré~in
the courts this week.’ I know that evéfybody
here has been subpoenaed, that‘you'are not here
of your own volition.

I would just say this t you abodﬁ{jﬁry
service -- when we broke away from Great
Brittan, we didn’t Jjust up'bne day énd leavéT
We had pﬁt particuiars before King George about
things that we said that he had done that broke
the “rules”, I guess; of civility and national
government. One was that he had taken away the

right to a. trial by a jury.. That’s what we are

here for this week. So this week we will be

exercising the very things upon which our

.country was founded.

IfAI came out here on a Monday at noon
and somehow there was nobody sitting out there
where you are, fheh the business of this court
wogld come to a stop.. We could.ndt gb forward.
So I thank you for setting aside yéur busy
lives. I know, before YQu ever walked in the
door here, that you’ve gdt plenty to do whether

it’s business affairs, personal affairs, family
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Jamsetta Washington v Edmund Rhett, Jr., et al ' 18
Case No. 07-CP-10-01553
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

issueé or a mix of alluthose. So, I thank you
for setting aside your affairs. I know that.I
speak on behalf of the lawyers élso when We
thank you just for your presence of being here.

One other thing that T would say about
it is fhét while we’re sitting here'in the "
peace and sanctity of‘this courtroom,'in other
parts of -the world —- if you think about, if
you pidk up‘a neWspaper, people ére-peopie and
people are dying for the right to have a jury
trial, fdﬁ the right to have a jﬁdge;assist‘
thém who has some level of competence but for
the issues to be decided by the citizens as
opposed to beiﬁg decidéd by Soﬁé kind of |
military dictator or Some'tribunal. Sd QeAhave
many BleSSinds to be“thankfﬁl fof, éven though
you have been summoned here for jury duty.

Now what I would like to do is to talk
With:you for a few minutes about‘questiOHS'that'
are tailored to this specific casé.. Ndw, I
know —- I’ve served on jury duty myself in
Darlington County, wherée I live, and I know
what when you’re sittiné as a g:oup,'just like
you are, that you hear questions and you think,

‘We'll, that doesn’t apply to me.’ Or, ‘I don’t
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Qant to answer that, I don’t want to look
foolish.” But I’'d ask you to do just the .
opposite. If you have some belief or some
inkling you shOuid respond'to questions, please
stand up and give us the benefit of whatever
information that you have. There ére no wrong
answers in jury qualificatién.

The purpoSe of this procéss.is to make
sure that evefy juror chosen is -- and I am |
going to -use thé word “disinterested”,»meaning
not that you don’t cafe but.meaning thatvyou
don’t have some connection to the case,

whatever 1t may be, that might make you‘an

.. lnappropriate juror for this pérticular case.

One othér thing that I>wantlto ask you
to db‘ié that when you sténd and speak to me,
please kindly give me\yoﬁr jurof number and
your name. We don’t use é juror numbef to
demean you -- I know that everybody arrived
here with a name this mofning and doesn’t
really neéd a juror number bﬁt, remember, we’re
making a record here. 1In casé there 1is some
diépute~about'whom we'’re speaking,‘theﬁ if you
give us a jurof number there would be no

question about it. Many times we have jurors
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with the last names or similar names.. On one
or two jury panels, I’ve had jurors with the
same name. Thank you for that courtesy.

We are going to start with the lawyers

introducing themselves to you. We are going to

start with the plaintiff’s side. The plaintiff

commenced this action by filing a iawsﬁit, so I

will ask the lawyers to introduce themselves -- .

just counsel) pléase. Go ahead. ‘

EDWARD GRAHAM:  Thank you, Your

Honor. My name'is}Ed Graham. T am the

attorney for the plaintiff. With me is Mary

Waters. We work togéther in representing the

plaintiff in this case.
THE COURT:  All right. Thank you.
Counselor, tell us where you practice.

EDWARD GRAHAM: My primary practice

~is in Florence. I try to get down to

Charleston as often as I can. Mary practices

out ih Mount Pleasant.

THE COURT: = Now we switch to the
defendants. We can go;in the order»of the
pleadings or éhy way that you wish to, |
counselors.

ROBERT HOOD:  Good morning, Your
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Honor, thank you.
THE COURT: Yes, sir.

ROBERT HOOD: Good morning,

Ladies and Gentlemen. I am Bobby Hood. I

practice three or four blocks up on Meeting'
Street, in Charleston. We are defending Dr.

Edmund Rhett in this case. Dr. Rhett is

sitting here with me -- please stand up,
Doctor. .
"EDMUND RHETT: | (Complies).
‘ROBERT HOOD: The attorneys in

my office that are with me in the preparation
and trial of this case is Chilton'Simmons,
Elizabeth Ballaﬁtine} and my daughter Molly

Craig who is not going to be here until

- Wednesday, she had something else to come up

but she’ll be with us on Wednesday. Thank_you.

JAY DAVIS:  Thank you, Your Honor.

*My name is Jay Davis. I appear on behalf of

Lowcountry Ob-Gyn and I practice right here in
Charleston. |

| THE COURT: Thank you. .Ladies and
Gentlemen of the jury, asking about. counsel
only,‘asking about the attorneys only, defense

or plaintiff, i1f you're related to any of them
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by blood or marriage, if you have some close’
business, profeSsional or ‘social connection, or

whether you’ve at any time, past or present,

been represented by them or any of the law

" partner(s) that you know they may be associated

with -— if that applies to you, any of that,

please stand. We are lobking for related by

‘blood or marriage to any of the lawyers.Or if

you  have been previoﬁsly fepresented by'éhy of .

- these lawyers, personally, business,

professionally. _if'that applies to yQu, please
staﬁd.: ‘ |

Sir, please tell me your name and jury
number.

JUROR. NUMBER 14 My name is Kenneth
Bérfield, Number 14. I don’t know if it 1is a

close professional'cénnection but I practice

with a local defeﬁse firm, Barnwell Whaley, and

obﬁiqusly I‘am”faﬁiliar'with the Hood Law Firm
and some of the other defense attorneys in the
caée.

THE-COURT:'.*.All‘right;. Mr .
Barfield, let me ask you, would that prevent
you -- number one, that YOU practice‘law, and

secondly that you know some of the attornéys,
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woﬁld that somehow prevent you from being fair
and impartial in this case,. in your opinion?‘

JUROR NUMBER 14: No, sir.

THE COURTE Then I‘find you are
qualified, by your response. Thank you«

Anyone else now who wisﬁes to speak
about some connection with counsel? (No
response) . .
| ‘All right, let’s go to the parties
now . |

We talked about the attorneys. Let’s

‘talk about the actual parties to the case. -

We’re goihg to start with plaintiff. Counsel,
please either introduce the plaintiff to the
Sury or tell us a little bit about the
plaintiff, please. |

- EDWARD GRAHAM: Thank you, Your
Hénor. This'is‘my client, Jamsetta Washington.
She is.here not for her own self but as the
legal representativé of her son, Jayden

W " She lives here in Charleston.

Her mother is also with her today, Your Honor.

THE COURT: All right.

EDWARD GRAHAM: I'd like to

lintroduce Charlene, Jamsetta’s mother. She
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will be here during the week. Jamsetta’s
father is taking care of‘Jayden today. So

they’li be swapping off that responsibiiity

"throughout the trial.

THE COURT: And, ma’am; please tell
us your last name, if you would.
| MS. WASHINGTON: Washington.

THE COURT: It’é Wéshington also.
Okay; Véry good.“.Nonlet’s switch to the
defendants’ side of the case. Mr. Hood, if you
want to reintroduce Dr. Rhett, that would be
fine,l o

| ROBERT HOOD: .~ Thank you, Your

Honor. I've already introduced Dr. Edmund

- Rhett, my client in this case. With him today

1s his wifé, Sally. ~Thank you-very"mdch.

THE COURT: Thank you. '~ Now let’s

move to the next defendant.

JAY ‘DAVIS: Thank you, Your Honor.

~Again, I am Jay Davis and I represent

- Lowcountry Ob-Gyn.

THE COURT: Can you tell us who the
other physicians are ih»Lowcountry Ob-Gyn at
this time? |

JAY DAVIS: Dr. Granger Osborne, Dr.
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1 Molly Joseph, and I think the rest are on the

2 list, Your Honor. Those are the two primary

3 ones. ‘ |

4 THE COURT: ﬁVery good. We will ask
5 abéut those then when we inqﬁire further about
6 the witnesses.

7 . Now my'questiOH,for the paftiesris

8 this, 1is thére any member of this jury panel
9 whé knows any of these parties? Whether you-
10 know them, in.whatever.CapacityAﬁhat‘may be:‘
11 -professional, social, business. Or are ybu

12 related by blood or marriage to anyrof them?
13 Or do you have some business connection to

14 them, including whether you may have béen_a

15 patient of thgt-physicianlor that practice or
16 had some other thnection to that practice?

17 Or some'independentkbusigess personally with

18 the defendants? If thié is true, pleaée;stand.
19 (Number. of members of the jury panel standing.)

20 All right, I tell you what we’re going

21 to do. va'anydne gets tired of standing, this

22 “is only going to”take.a mément, be seated and
23 “when we’ﬁove td'you as we move backwards then-
24  you can stand. 'Letfé start on the front, this
25 lady~first. Ma’am, pleésevtell me‘youaname
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and Jjuror number.

JUROR NUMBER 258: - paula Swindle,
Number 258. I was a patient of Lowcountry a

while back, not currently.

THE COURT; How long ago would you

say that’d been?

JUROR NUMBER 258: Oh, fifteen
years.

THE COURT: Very‘gbodf I ask,
ma’.am, | | a

is there anything in that experience or past

relationship that would prevent you from'being

fair and impartial in the trial of this case?

JUROR NUMBER 257: - No.
THE COURT:  Then T find that you are
qualified by your response. Thank you. You

may be seated.

JUROR NUMBER 342:. Helen Walker,
Juror 42. I am a patienf ofLchQuntry. |

THE COURT: -Yéu arercurfently a
patient?

JUROR NUMBER 342: © Yes, sir.

THE COURT: Is that of Dr. Rhett or
of another physician?

JUROR NUMBER 342: Another
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physicilan.

THE COURT: - Then I ask you, ma’am,
is there anything in that experience that would
prevent you from being fair and impartial in
this case as a juror?’ |

JUROR NUMBER 342: No.

THE COURT: Please give me your juror
number once again? 7 .

'~ JUROR NUMBER: 342: . Threé—féur—twb.

THE COURT:‘ VThank you,_mé’am;~ You
may be seated.- I find that you are qualified
at this point.

Ma’am, on the fight, please tell me
your name and juror number. |

JUROR NUMBER 313: Three-thirteen,

'DebravErich. My husband is a physician and

' he knows Molly Joseph, personally.and

professionally. ,

THE‘C@URT: | And do you know Molly
Joseph as‘well? o

AJUROR NUMBER 313:> Yes.

THE COURT: Would that‘prévent you
from being a fair and impartial juror in this
caSe, in your opinion?

JUROR NUMBER 313: " No.



N

(%)

10

11

12

13

14

15
16
17
18
19
20
21
22
23
24
25

Jamsetta Washington v Edmund Rhett, Jr., et al 28 -
’ Case No. 07-CP-10-01553 )
Jury Trial of July 26, 2010 through August 11, 2010
Betore The Honorable R. Markley Dennis, Jr.

THE COURT: All right; then I find
that you are Qualified by your ;espdnse. Thank
you for responding. You ﬁay be seatedf

Yes['ma’am? o

- JUROR NUMBER‘304:' My name is
Heather Beﬁton, Number 304. T am'a patienf of
Lowcountry Ob-Gyn. |

THE COURT: = Is there anything in
that.exéérienéé thaﬁ WQuld prevent you somehow.
from being fair‘and impartial in this case?

JUROR NUMBER 304: . No.

THE COURT: I find that you are

qualified. You may be seated.

- Let’s gofdiréctly to the back. Please

‘tell me your name and juror number.

JUROR NUMBER 232: Ralph Shuman,
321. I was a patient of Lowcouhtry.

THE COURT:  How 1ongiago was that?

JUROR NUMBER 232: Long time'ago.

THE COURT:  Ts there anything in

that experience that would prevent you_from'

‘being fair and impartial in this case, in your

opinion?
JUROR NUMBER 232: . No, sir.

'THE_COURT: I find that you are
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qualified. . Thank you. Coming across, ma’am,

please tell me your name and juror number.

JUROR NUMBER 263: 253, Joni
Thomas. I am a current patient of»———

THE.COURT:  Did you say two~sigty—
three? | |

JUROR NUMBER 263: Yes, sir.

Tell me, is there anything in that éxperiénce
that would-preveﬁt you. from being fair'and
impartial in this case? |

JUROR NUMBER 263:  No.

THE COURT:  Very well then, I find

that you are qualified because of your

response. You may be seated.

Ma’am, tell me your name and juror

-number.

JUROR NUMBER 265: I am Ann

Thornhill, -and my numbérAis 265. I am a

patienﬁ of Dr.'Edmund'Rhétt.
THE COURT: Are you currenfly a
patient'of'hiS? ) |
| JUROR NUMBER 265: No.
THE COURT:.J All right. 'How'long ago
haé thaf been since you}ve been a patient of

Dr. Rhett’s?
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JUROR NUMBER 265: Fifteen years.

THE COURT: - All right. TIs there

anything in that experience that would prevent

you from being fair and impartial in this case,

in your opinion?

JUROR NUMBER 265: . No.

THE COURT: Then I find that you’re
qualified in your response. Thank you, you may

'be‘seated.

Yes,vma’am, please teil me your_name.‘
and juror number? | | |
| JUROR NUMBER 252: iTara'Spicér,
Number 252. Currently'a patient of Dr. Wilson
with Lowcountry Ob-Gyn.
- THE COURT: Very well. - Is there

anything in that experience that would prevent

'you from being fair and impartial, in your

opinibn, in this case?
JUROR NUMBER 252: No.

THE COURT: Then I find'that you are

. qualified by that response.

Sir, please tell us your name ahd
jﬁror'number again?

JUROR NUMBER 14: Kenneth Barfield,

- Number 14. My wife is presently a patient of
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Lowcountry, Dr. Osborne delivered our second
child about a year ago.

THE COURT: And would that
experience somehow prevent you from being fair
and impartial here és‘a juror?

JUROR NUMBER 14: No, sir.

THEACOURT: Then I find that‘ybuvare
qualified by your response. Thank yéﬁ. -

Sir, please tell me your namé and
juror number.

| ' JUROR NUMBER 195: I am a
physician and a closé —-— I have a close
profeSsionél relétionship.with Dr,theft.

THE COURT: wa many yeafs have you
been working for Dr. Rhett? h |

| JUROR NUMBER 195: © I don’t
actually work for him but I have hospital
privilege in pediatrics. “

THE COURT: " Tell me your Juror
number, please.: ”

JUROR‘NUMBER 195: '~ One-nine-five.

THE COURT;' Do‘you'bélieVe that your
close persohal working reiationship with Dr.
Rhett would pre§ént you froﬁ being fair and

impartial?
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JUROR NUMBER 195: No, sir.

THE COURT: ‘Do you think that you
could be fair and impartial?

JUROR NUMBEva95: A Yes, sir.

THE GOURT: = Then based on .that,
Doctor, I thank you for’ your response and I
find that you’re qualified. You may be seated.

AnYone else now to respond they have a

connection to one of the.defendants? (No

‘response) .

Also plaintiffs are included. Is

there anyone in this jury panel who eitherA

knows the plaintiff,'knows df him or has some
connection torfhé plaintiff.' If thatlépplies
to you, pleasé'stand. (No‘résponse). No one
further has stood in»response,to the céurt’s
question.

Now, Ladies and Géntlemen, wé are.

going to read out a witness of potential

witnesses who may appear in the case. I am
going to tell you in advance that my question

- about witnesses, as opposed to parties, is not

as close. While I asked -you about parties it
was whether you knew thém, had ény connection

to them. When I ask you about witnesses, what
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I am looking for is whether you have some close
business, professional or social relationship
to them or whether you may be related to them
by blood or'marriége.' Counsel, th has - the
joinf list for witnesses.

EDWARD GRAHAM: (Stands) .

THE COURT: All right. Mr. Graham,

do you want to publish them?

"EDWARD GRAHAM: I dpn’t‘have thé
joint list, Your Honor. I was just doubie—
checking. We have our witnesseé.

THE COURT: I believe -~ Ms.
Simmons, -do you‘have the joint list?

GRACE CHILTON—SIMMONS: I.have éur
list, Your Honor. ' |

THE COURT: Well, let’s do this.

We are going to let the plaintiff go first,

call out their names. Then we. will -- there
may be some duplicates. Then we will come to
- the defendants. Ladies and Gentlemen, don’t be

intimidated by the length of this list that you
are getting ready to hear. These‘are‘potential

witnesses who may appear in the trial. of the

case. Go ahead, Mr. Graham.

EDWARD GRAHAM: - First Jamsetta
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Washington, whom you’ve already met.
Secondly, Charline; her mother, whom

you have already met.

Sisters: Renee Washington, Elnora

- Washington. - Those are Jamsetta’s sister.

Jamsetta’s fathef; *James Washingtén.

Dr. Gary Folks, who is an obstetrical
witness from Savannah, Georgia.
| Dr. Robert’Zimmerﬁan from
Philadelphia. He is-a,pediatrid
neuroradiologist.'

Dr.‘Robert Voight from Virginia Beach.
He is a life caré planner for brain—damaged

individuals.

Barbara Burton, who is a.physician and

geneticist in Chicago.

Jean Hutchinson, who is a vocational

" witness from‘Charlestpn.

Dr. Daniel Avert, who is é'pediatric
neurologist from New York and New Jersey.

Dr. Michael Katz, who is é pediatric
from Pakistan; New'Jersey;

Dr. OliverVWood; who 1s an économist -
¥rfo;me£-econdmist at the University of South

Carolina, who still lives in Columbia.._
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Dr. Margaret Greer-Simmons, who is the
pediatric neuropsychologiSt from Mount
Pleasantk

Dr. YVonné Gomez-Carrion, who is
obstetrical witness ‘for. the plaintiff. She is
in Boston at one of'the‘Harvard teaéhing
hospitéls. o

Carolina Gadsden/ who 1is a local —

I'm sorry.' Cynthia Gadsden, who is a local

teacher.

Kristen Pirolli, who is a local

therapist.

. Sara Rentz, who is a. local thefapist._
Christine Delk, who is a local
therapist}
Candice Aver, who is a local teacher.
Those are our witnesées. |
- THE COURT: Thank you. Now to'the
defendants. Again, there may be soﬁe /
duplicatioﬁ; Go ahead.: “
GRACE CHILTON-SIMMONS: Thank you,
Your Honor: | |
Edmund ‘Rhett, Jr., M.D.,
‘Granger Osborne, M.D.

Victor Winestein, M.D.,
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Lynn Norton, M.D., -~
Ann Oxner, M.D.
Mary'Beth Hill
Aubrey Milqnsky, M.D.
Peter VanHorsten, M.D.
John Hobbs, MTD"
| Ben Ulich, Ph.D;
Harvarsen, R!N.
_Eiieén Peters, R.N.
 Darlene Geofge,lR.Np
rJane Nivens, R.N.
o Néhén, R.N.
Mary Beth Phillips.

THE COURT: Thank you, Counselor.

Ladieé and Gentlemen} YOu have heard the names

"of potential witnesses who may'appear in the

trial of this case. Again, I am asking if

.there is anyone who is related by blood or

marriage to any“of these witnessés or who has
some close bdsiness; professional or‘social
connection. | -

"~ In the instance of a phyéician ‘ -
witness, if you‘are a pétient or 1f you have

been a patient of that physician, then I would

.count that as close relationship.
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Therefore, if anyone wishes to respond
to the witness list, pleaée staﬂd.
- Ma’am, pleasé tell your name and juror

number;

JUROR NUMBER 164: My number is
264. My name 1is Teresa Thompson and I am a C
patient of Dr. Osborne. |

THE COURT:  And if Dr. Osborne is in
fact qalled'—f you’ re currently a patient?

| ' JUROR NUMBER 164: Yes.

.THE COURT: - And if the doctor is
called a witness in the trial of the caée,
would thaf somehow'pfevent you from being fair
and impartial in this case, in your Qpinioh?

JUROR NUMBER 164: - . No, sir.

THE COURT; Then I find that‘you are
qualified by. your resbonse. Thank you.. |

| Yes, ma’am? Please give me‘your>name»
and number. |

JUROR NUMBER 31: My name is Jack
Bradshaw and I am a current patient of Dr.
Osbqrne._ |

THE COURT:  And if that physician is

called during the course of the trial(‘WGuld

that prevent you from giving a fair and
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impartial £rial in this case; in your>opinion?
JUROR NUMBER 31{, No, ‘sir.
THE COURT: Then you are qgalified
by thét response. Anyone else now wﬁo would

respond? Yes, ma’am, please tell me your name

~and juror number.

JUROR NUMBER 319: I am Kathleen

‘King; 319. Dr. Simmons was my doctor and Mary

Beth Hill is a coworker of mine.
THE COURT: Would -the fact -that you .

have connections to potentially two‘Witnesses,

- potential witnesses; prevent you from being

fair and impartial in this case?
JUROR NUMBER 319: No, sir.

THE COURT: Then I find that you’re

-qualified by your response.a'Ahyone else,ndw

who would —-- (No response).

Let me say to you that I am also aware

‘that the lunch hour is approaéhing. I'm not

going -to take your lunch away from you. :I'll

tell you what we do try to do is to_go:aheéd

~and Qualify the jury so that we can go ahead.

and release the rest of you for the'day; try

not to inconvenience as many people as

'possible.' So we are -- I am not unaware that
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the lunch hour 1is approachiné.

Ladies and Gentlemen, this case
involves -- first I shquld say this, that a
lawsuit starts when a plaintiff files a
document called a Complaint againét a

defendant. The defendant then files é

-response, what they call an Answer. What is in

~the Complaint is a set of allegations that are

set forth by.the‘plaintiff.- They are not to be-
écéepted as the truth, beéause ultimately what
the truth is in-a césé is ultimately detetminea
by a jury whether fhe plaintiff is saying it bf
a defendaﬁt says 1it; not what it says on a
piece of paper, but becaﬁse’the evidenpeAin thg
case shows it. |

But I will tell‘you that the.Combiaiht
in this lawsuit-alleges that on July '16th,
2002, the’plaintiff’s mother? Jamsetta

Washington,vWas admitted -- actually admitted

the day before, July the 15th -- to East Cooper

Hospital. The following‘day,she was —-- the
following dayvlabor was induced, there was a
vacuum—assisted,—~ or a vacuum extraétor
procedure that was uéed‘in the birth. The

plaintiffs allege that there was medical



10
11
12
13
14
15
16
17

18

19 .

20
21

22

23
24
25

Jamsetta Washington v Edmund Rhett, Jr., etal - S 40

Case No. 07-CP-10-01533
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

négligence that dccurred and as a result'the
chiid was injured. Now, that‘is an extremely
scant ~comment about what the allegations are.
Please don’t accépt that -with any degree of

detail. That just gives you an idea of what -

‘the claim is.

Now, let me immediately say that the

plaintiffs (sié) have answered and admitted, of

‘course, that the child was born, born in the

hospital, but they have denied any

responsibility for any injuries for whatever

may have occurred. that was an unexpected

result. They have denied the éllégations of
the complaint, fhus the issues have.been joined
for trial. | o |

‘ ‘“Now/'with that understgﬁdihg, again
with the operative date being July 16th, 2002,

I ask you whether there is any member of this

Jjury panel who knows anything aboutvthis case,

the}dispute;Athat it océurred‘or anything that
haé happened. in this éase from whatéVer éource
that may come? If‘that’applies to vyou, pleése
stnad. (No fesponse). o |
If'yoﬁ know anything about this'case,

please stand.  (No response) .
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Tt looks like no one has responded tgo
the court’s question.
All right, now I want to ask you a

little bit about your personal business in the

~courts previously. I'm not going to get too

far into your business but I want to ask if any

~of you have ever been>a plaintiff before or

ever been a defendant. We are going to start

with plaintiff.

First of all, I am not talking about
domestic relations or Family Courtw I am

talking about civil court, where we find

“ourselveées here today, whether it be magistrate

or small claims cdurt,uhere~in Circuit Court,
or in Federal Court. If\you have ever had é
diépute with another person or an entity,~30ﬁe
cbmpany, whafever it may be, tovthe point that
you filed a iawsﬁit, that you’vé béen a
plaintiff before, please standQ\

We will begin with the lady on the‘
front fow. Ma’ am, please tell me yoﬁr name énd
juror number?

JUROR NUMBER 342: ° . Donna Walker,

342.

THE.COURT: Let me ask you, this
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matter, is it over with or still pending?
JUROR NUMBER 342: Over with.
THE COURT: Was it a personal injury
claim_wheﬁe someone was hurt? | |
~ JUROR NUMBER 342: " No.
THE COURT:-  Just in a word or two,
can yoﬁ tell me what it was about?
JUROR NUMBER 342: It was real
estate related. |

THE COURT: - Very goodﬁ 'Is there

‘anything in that experience that wduld”preVent_

you from being fair“ahd‘impartial in-this caSe

somehow? :
JUROR NUMBER 342: No. ~
THE COURT: ALl right, then T find
that you«aré qualified. . Then __ please tell ﬁe

your name and juror number. -. |
<3UROR NQMBER 341: Pamela Vaughn,
341 . o o , '
- THE COURT: ALl riéht.v Is this
matter over with or --- '
JUROR NUMBER 341: One is over
with and one is-pendiné.

THE»COURT: Are these personal

-injury claims where someone was hurt?
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JUROR NUMBER 341: ‘No.

THE COURT: Can you tell me in a

one-word, or two, description of what they

were? _
JUROR NUMBER 341: Security fraud.

THE COURT: . Is there anything in

that experience that would prevent you from

being fair and impartial in your .opinion in

this case?

© JUROR NUMBER 341: No.
THE COURT: - Then I find that you’re
qualified by your respohse. Sir, please tell"

e your name and'juror number.
| JUROR NUMBER 270: ' My name is John
Tugweil and I'm 270. | |
THE COURT: . AIS this a matter that is
over Qith or that ié'pending? ‘v j
' JUROR.NUMBER 270: - Over with.
THE COURT:  Is this a personal
injury claim? - | |
JUROR NUMBER 270:  No.
.THE COURT : Can.you tell me in a
word what . it was? u
 JUROR NUMBER 270: Contract.

- THE COURT: ~ Is there anything in
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that experience that would preventlyou from

being fair and impartial Here?

" JUROR NUMBER 270: No, sir.
THE COURT: Then I would find that
you' re qualified by your response. You may be

seated.

Yes, sir, please tell me‘your name and

juror number?

JUROR NUMBER 301: Stuart Andrew,
301. Anlinjury.

o "THE COURT: =~ Was it an automobile

accidént? | |

JUROR NUMBER 301: No.

THE: .COURT: Ié it over with?

JUROR NUMBER 301: . Yes.

'THE COURT: Is there anything in

that experiencé that would prevent you from

giving a fair and impartial trial in this‘caée,
iﬁ your'opiniOﬁ?- |
JUROR‘NUMBER 301: - No, sir.
THE'COURT: , Véry‘good.,.Thén.} find
that'you're-qualified. |
| Moving to the right side of~the
courtroom, sir, please tell me your namé and

number.
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JUROR NUMBER 44: Sherman Brown, 44.

| About three yeas ago.

THE COURT:  Is that over with now?

JUROR NUMBER- 44:° Yes. |

THE COURT: - Is there anything.iﬁ
that experience that would'pfevent you from
being fair and impartial here?

JUROR NUMBER 44: No. |

THE COURT:  Then IAfindlthat you aré
qualified. Thank you. Sif,fpiease tell me
your name andfjuror number;

JUROR NUMBER 316: David Hills,
3l6. |

THE COURT: fAnd is this matter over
with.ér still pending? |

JUROR NUMBER 316: The matters are
over with. -

“THE COURT: Were they personal

~injury claims?

-.JUROR NUMBER 316: - ; - 'No.

THE COURT: " And in a word can you
tell me what they were?l

JUROR' NUMBER 316: . - One was ' a
dispute as to where a property lihe was and the

other was a lemon case for a car.
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THE COURT:  All right. Is there
anything in those'experiences that would
préventfyou from being fair here ih this case?

| JUROR NUMBER 316:. : No.

'THE COURT: . Then find that you are
qualified. | | -

Let’s.skip back to the next row. Sir,
tell me your jﬁror number and name, please. -

JURCR NUMBER 230: William Séhaufler,

230. On a car.

THE COURT:. It was an'automobiiei
‘accident? ‘ |

JUROR NUMBER 230: Yeah.

THE COURT: Is it over with?

JUROR NUMBER 230:  No. |

THE COURT:  Is it.still pending?

JUROR NUMBER 230 Yeah.

THE COURT: ALl right, sir.. Is

there anything in that experience, that ongoing

experience, that would prevent you from being

fair and impartial here as a juror in this
court?
‘JUROR NUMBER 230: No.

THE COURT: Then find that you.are

" qualified by your response.-
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Sir, please tell us your name and
juror number.

JUROR NUMBER 9: William Anson, 9.

‘It'was small claims.

THE COURT: Is it over with?
JUROR NUMBER 9: Yes.
THE COURT: Can you tell me what

that small claim was about? Was it‘personal
injury?
JUROR NUMBER' 9: o.
THE COURT: Very good. In a word,
can you tell me what it was about?
-~ JUROR NUMBER 9: Former roommate
owed me money and I took it‘smallHClaims courﬁ.
THE COURT: . Very good. Is there

anything in that expérience that would prevent

you from being fair and impartial?

JUROR NUMBER 9:. - No.
THE COURT: I find that you are
qualified by your response. Thank you, sir.

Now, let’s flip the question. I want

to now ask if you’ve been a defendant, that is

1f you’ve been sued by someone or some entity.

If that applies to you, please stand.

We will begin with you on the ernt
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row. Please tell us your name and Jjuror
number. 7 ,
JUROR NUMBER'258: . Paula'Swindle,
258. o
~ THE COURT: © Was ‘this a personal

injury claim?

JUROR NUMBER 258: No.
- THE COURT : Is it over with?
JUROR NUMBER 258:  (Affirmative
'AnQd). |
THE COURT: | And in a word, whafywaé

it about? |
JUROR NUMBER 258: My husband is a

veterinarian. We purchased a clinic from some

:other Vet, he died and his wife sued us because

she wanted it.back. She didn’t ---

THE COURT: All right, we will call

Mthét_é business dispute. Let me ask you,
. ma’am, if there is aﬁyﬁhihg,in that dispute

“that wouldvprevent you from being fair and

impartial in this ---

JUROR NUMBER 258: I think so.  We

‘are still very angry about the whole thing.

'THE COURT:  All right. TLet’s do’

this. I am going to let you be seated. TIn a

\ -
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moment I am going to come down and talk to some
individual jurors and we will have a chance to

speak with you then. You be 'sure to come

forward. All right?

JUROR NUMBER 258:  Yes, sir.

THE COURT: " Thank you. Thank you
for your candor. All right, sir, on the end,
please tell me your name and juror number.

JUROR NUMBER 121: ~ Joe Hamm, 121.

- 'THE COURT:. | All right. "How long ago
was this?~l ' o |

JUROR NUMBER 121: Fifteen years.

THE COURT: - So it is over with?

JUROR NUMBER 121: (Affirmative -
nod) . . |

THE COURT:‘- "Was this a personal
injury claim? | |

JUROR NUMBER 121: No, sir.

THE COURT: Is there anytﬁing in
that experience that-woﬁld prevent you‘ffom
being fair and impartial? |

JUROR' NUMBER 121: = No, sir.

THEiCOﬁRTE © Then I_find‘that you are
qualified by yOﬁr response.

Sir, please tell me your name and
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juror number.
JUROR NUMBER 333: Jon Riordan,

333 T believe it is. I was sued by Beth Israel

Hospital over an emergency I had.

THE COURT: ~ Okay. You say it ié:
over with now? | |

JUROR NUMBER 333: ‘ Yes;

THE CdURT: Is there anything in
that experience that woﬁld'prévenf you frdm
being fair and’impart;al heéring.this case?

" JUROR NUMBER 333: . A whole lot,

‘(affirmative nod).

‘THE COURT: ~ Then I am going to ask

you to stay with me. I’mggoing to let you be

seated ahd I"1l be back to you.on that in just -.
a moment. . |

All right. ‘Sir,,please teii me\your
name‘andujﬁrér number? o -

JUROR NUMBER 270: ~ John Tugwell,

270. Sued for rent a few years ago.

THE COURT: Is there anythihg in

- that experience that would somehow prevent you

from being fair and impartial?
JUROR NUMBER 270: No, sir.

'THE COURT:v Then I find that.you are.
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qualified by that response.
Sir, please tell me your name and.
juror number° ,
JUROR NUMBER 24: Tt is Mark Blake,
24.
THE COURT: And is it over with now?
JUROR NUMEER 24: Yeah. ‘
THE CQURT: | WaS'itvpérsonal injury?
JUROR NUMBER 24 : Business. . -
| - THE CQURT: " Business?
JUROR NUMBER 243 4Yes, sir.

THE COURT: " All right. 1Is there

anything in that experience that would prevent

you from being fair énd impartial in this case?
JUROR -NUMBER 24: I think so, yes.

THE COURT: All right, I tell you

- what, I am‘gqing to come back and speak with
~you és‘well fathetrthan talk about that here in

.open court. That means that we have three -

jurors that I will be. talking to individually.

The next thing that I want to ask is,

" now moving specifically to medical negligence,

whether there is any.juror who has'ever had a
claim or dispute with a-physician, whether it

was elither for a medical procedure or the care
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that you received from a physician, or a

hospital, or a mediéal care entity. - If you've
ever had a claim -- it doesn’t Have to be
litigation; I'm going tQ ask you about

lltlgatlon in a moment. -But I want to - know now

' whether you ve had a dlspute with a phy51c1an

If that applles to you, just asking about you

- as a juror, pléase stand. (No réspoﬁse). _Let |

the record reflect that no jurofihas sﬁood.v
| JUROR NUMBER 333: Could I have a.
éiarificatioﬁ,vcoula you ask ﬁhe'quesﬁion
égain?
| THE COURT:‘V I can shorten it. You
had a céllections ciaim frbm a hospital?
JUROR NUMBER 333: - Yes, sir.
THE COURT: ~ Is théfé'soﬁething‘else
that you are referring to? |
JUROR NUMBER 333: Mo, it was a

dispute w1th a medlcal profe331onal that

. started into lltlgatlon.A Was that your

question?

THE COURT:  Yeés, that actually is my

question. But becauée you told me that your

experience was not a good one, I won’t need to

'~ get any further information at this point.

"205‘v7
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Anyone else, in light of the
discussion which just transpired, that wishes
to respbnd? (No response) .

| Now I:want to know if anyone 1in youi
immédiate-family has an ongoing - that is a
present dispute with a physician or a medical
provider or a medical entity. I am going -to
define immediately family this way, Jjust for
the pufposes of‘these_qﬁestioné-—; imﬁediate.f
family is your Sbouse or your children[-
regardleés of where they may live, andvanyoﬁé
that resides iﬁAyour household with yoﬁ.' o

So what I would like t know is whether
or not there‘is'anygbdy on‘thié jury panei Who"
has an immediate fémily member that is
presently involved in é_dispute witb a

physician or medical provider. If yod;do,

please stand.

All right. Ma/am, please tell me
your name and juror nqmber; |
.JUROR NUMBER 3: My name is
Henrietté Allen. I am numbér three and my son'
has brdught a malpractice action. |
THE COURT: 4.Is that pénding

presently?-
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JUROR NUMBER 3: Yes, it is pending.

THE COURT: Ts your son less than
eighteen years of‘age? |

JUROR NUMBER 3:  No, sir.

THE COURT:‘ Is there»aﬁything in
that'experience’that.wouid'prevent you from
giving’a fair and impartial trial in this case,
in your belief?

JUROR NUMBER 3:  No

THE COURT:  Then I find that you are
qualified:by your response; ‘Thank you for your
respohse.' Anyone else nowawhO“would respond to

the court’s question? (No response).

All right. I want to ask now if there

is anyone who has ever been -- I asked earlier
about litigation, but just to make sure, is

there aﬁyone'who has ever been a party or a.

witness in a medical‘negligent trial? That is,

a party to a claim that arose from medlcal

negligence. _When I say party I mean that it

"p‘has gone all the way to lltlgatlon. Qr'who

appeared as a w1tness in a. medlcal négligence

trial, whether you were a party or not. if
that applles to you, please stand (No
response). Let the record reflect that no one
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1 has stood.

2 Excuse me —-- yes, sir. I believe that you --
3 tell us your name and jurer number.
4 ' MALE JUROR:"-  I appeared as an expert
5" in a dispute that involved medical negligence.
6 | THE COURT: Would the fact that you
7 appeared as an expert provide you from being
8 fair and impartial. in thie case?
9 - MALE JUROR:  No.
10 © THE COURT: I believe that you said
11  .your profession is -- that:you’re a physician.
12 - but that you are a geneticist?

13 - MALE JUROR: | Yes. h
14 - THE COURT: = Thank you for your‘

15 - response. I find that you are qualified by .

16 yoﬁr response. Yes, sir, tell us your name

17 and‘juror number again. } '. |
18 - | | JUROR NUMBER 14?‘ Barfield; Number .
19 14. Again, YoUr Honor, I. am aﬁ:attofney.with
20 Barnwell Whaley here in'town and ---this

21 probably a little broader than your question .
22 . but our firm has done defense in med ﬁal cases.
23 I do nof‘dO'med mal werk myself but I do do.

24 other types bf professional neg}igehce defense.

25 B - THE COURT: Do you believe that type

208
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of work would prevent you from being fair and
impartial in this case as a juror?
JUROR NUMBER 14: No, sir.

THE COURT:  Okay, let me just make

sure that we are Qh the same wavelength. ' Can

you listen to the evidence in this case and
make your decision based on the evidence on
this case that is going to come from the

witness stand»and.put out of your mind aﬂy

' previous connections or work that you may have

doné?‘,ége you able to doxthat?
© JUROR NUMBER 14: Absolutely.
THE COURT:  Are you certain of that?
~ JUROR NUMBER 14: Yes, sir.
THEvCOﬁRT: Very good. With that |
résponse, I find that you aré'qualified. Thank
you, sif) for ybuf response)‘Mr. Barfield.

I want to know now whether any member

of this jer panél,‘Whether you dr a member of

your immediate family, as I just defined, has

“ever beeﬁ'employedAby -- employed by/worked for

-~ Lowcountry Obstetrics & Gynecology, P.A.
If that applies to you, please stand. (No

response). Let the record reflect that no onev‘

has stood;
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My next question is the same question
for East Cooper Regional Medical Center. Any
member of the jury panel who, either you or a
member of your immediate fémily,-employed by
East Cooper Regional Medical Center?

Yes, ma’am,‘please tell mé your name
and juror number?.

JUROR NUMBER 313: Debra Erich. I
used to work forhEast Cooper and my husbandzwas
employédlwith East CoOper; | |

" THE COURT:  And what did you do at
East Coéper? .A |

JUROR NUMBER 313: I Was a
regisﬁered nufée'in the E.R!.and'my_husband was
Vaﬁ emergenéy room physician;

| THE COURT: How long ago has that
been for‘you, ma;am?-

JUROR NUMBER .313: Five years for
me and ébqut'sixlmonthé.fér'ﬁy husband. ‘

THE COURT: Al right.- Would that
prevent you, in yourropinion,Affom being fair
and.impartiai in héaring}this éase?

JUROR NUMBER 313:  No, it-WOuid
not.

THE COURT: Tell us your juror
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‘number one more time. -

JUROR NUMBER 313: Three-thirteen.

THE COURT:  All right. Thank you,

‘ma’am. -And I’11 ask the same gquestion --

anyone to respond about East Cooper? . (No o -
response) .

I now ask the same question about an

entity name Anm Services, formerly known as

Nurses RX, Inc.? If that applies to you,

please stand. If you or a family member every

wOrked for them? (No-response). Let the

recdrd,reflect that no one respondéd.‘
Ladies and Gentlemen, I want. to -ask

youAnéw -— and this gets, uh, -- it may be

'peréonal for some of you, so I will tell you,
-thus, at the end of my»queétions I am gdiﬁg_to

: come down and -— there are three jurors already

that I am going to speak with individually; If

you don’t wish to respond to this question at

this time, I'1l1l give you an’opportunity to come

'forward when I ask an opeﬁ%end question, if youf

have any response that you wduld like to make

~down here at the court reporter’s stand. We

will do that in a few minutes.

I want .to ask now whether there is any
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member of this jury panel} either you or a

member of your immediate family, as I defined

it earlier, who has evér had complication(s)

from a vacuum-assisted delivery. If you wish

to stand'now; please stand.

Ma'’ am, is this SOmething that you want
to discuss at a later time.

JUROR NUMBER 37: No, I can go ahead '
and tell ydu. | .

THE COURT: Please tell me your name

and juror number.

JUROR ‘NUMBER 37: My name is Melissa

Broughton and my;jurorinumber is 37.

THE COURT: Let’s do-this ——'now

that. you’ve identified yQursélf} Ivam‘going to

-ask YOu as a courtesy to the court) not because

you requested it but I request it, let me talk

"with yoﬁ about this at the end. .

JUROR NUMBER 37: Okay.

THE COURT: Thank you. Anyone else .

" who would respond at this time. (No response) .

All right. Let me also ask whether
there is any member of this jury panél,.whether

you. or -your immediate family, have had some
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unexpected complications from a vaginal

delivery. If that applies to you and yod wish

to stand at this time and discuss it, please

stand.
All right, is that the same.incidentﬁ
ma’ am? |

JUROR NUMBER 37: Tt was just -- it

was an awful birth, ---

THE COURT: . Very well, stay with us.
JUROR NUMBER: 37:  ——— but he is -alive
and Weil Nnow.

THE COURT: . Very good. We will come

back’ and i will talk tQ you'abbut both &6f those’

N

instances.

JUROR NUMBER 37: . Okay.
THE COURT: ~ Thank you for your.

response. That is Juror Number 37, who

- responded previously:

All right, let me ask now, 1is there

any member of this jury panel who has ever been

-— or your“immediate_family;'who has ever. been
a member of the Greater Saint Luke AME Church?

If that applies to yoﬁ, has been a member of

.the Greater Saint Luke AME, please stand. (No

response) .
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Aii right, I believe that’s here in
. \ ’
Charleston County -— the Greater Saint Luke AME

Church.

Also, the Triangle Church. I want to

- ask the same question about the Triangle

Church. If you’ve been a member of the
Triangle Church, please stahd._ (No response).
Let me ask of thé plaintiffs -- then T

will come down and talk with the jurors. But

~are there anything ~- any further issués that

the plaintiff wishes for me to take up at this

- time, on jury qualification?

EDWARD GRAHAM: Ybur Honor, may we
appfoach? | | | |

THE COURT: - Yoﬁ may.

'-(BENCH CONFERENCE)

THE COURT: All right, Ladies and
Gentlemeh, thank you fof‘your patience‘whilé wé
discussed matters. |

I do have some Quéstions fhat I want
to ask for you. I asked you earlier about
anYone-who had ‘ever been involved in a disputé
with a mediéal.provider. That is, a claim or
litigation. \I'wént_to know whether there is

any member of this jury.panel who has.ever had
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what I would call an unsatisfactory experience
with medical personnel that you felt was a

fault of‘the medical persohnel in caring for

you? In other words, if you’ve had some

complaint about unsatisfactory. service or

.experiehce-from'mediCal-personnel. If that

appliesvto you, please stand.  This is in the
past —-- actuallvahat I.am going to do is I am
going to limit it to the‘baStLten yeafs.i If
that appliéé to ydu/ piease'sténd.-

| Ma’am,agive us your name and jury
number.

JUROR NUMBER 347: Bethany

" Matthews, Juror Number 347.

THE COURT: Ms. Matthews,.let's.do
this, I am going td let you come up and taik to
me at the end, if you dQn’t mind, rather than
going into_the‘details here.” Thank you. for
your courtesy in doing,that., Ail,right?

" JUROR NUMBER 347: Yes, sir,

'THE COURT: - Anyone else? (No

.response) .

I asked you earlier if anyone had had

a problem with a vacuum delivery. I want to

ask you now if anyone has had a child by vacuum

- 215
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delivery. If that applies to anyone, oOr anyone

.in your immediate family,'that has had a child

with a vacuum-assisted delivery, please stand.
I.kaow that-wexhave ene;‘Juror Number 37,'aad
it is not necessary for you to stand 1711
talk to you in a moment. If there are others
who have had,»please»stand. (No response),

Yes, ma’am, let me get your name and

Jjuror number.

JUROR: (Inaudible)

THE COURT: All right. .How long ago

was this?

JUROR:  (Inaudible)

THEACOURT:-,"And‘is,there anything in
those experiences that weuld prevent. you from'
being fair ahd rmpartial in this trial?

JUROR - No, sir.

THE COURT: I flnd that you are
qualified by your response. _

All right, what I am going‘to do is --
and, again, the best way; I think, is to ask

you remain With us and hopefully you won’t miss

too many of your workshops. I certainly don’t tv

think we will be running longer than this week.

Okay. Thank you for coming'forth.
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to draw and now there you sit.~

Let me ask you this queSLWOn, how many
of you have,served before on a jury, whether it
be criminal or civil?, If‘yoo have, raise your

hand, please.

JURORl"'The question egalh?

'THE COURT: CIf you’ve'served before
on a jury, civil_or»crimihalé' (Several jurors
‘raise'their hahdsl. Very good.L So we've got

some people with some experience.

Let me" say this to you, if you find

.yourself srttlng there for the first time,

don’ t be uncomfortablevabout where you find
youreelf. It takes two tools toAserVe and
serve well as a juror‘ehd you've got them both.
First is your collective --- well, the first‘isr
yOUr'ability to listen. The secohd is your

collective common sense. Armed with' those two

‘things, you are goingAto‘fihd'yourSelf in good

stead.

. To the Plaintiff) is there'any

, objectlon to the jury draw procedure that the

court employed or the strikes 1mposed by the

other side?

EDWARD GRAHAM; No, Your Honor.
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THE COURT: Now from the defense?
'ROBERT HOOD: No. No, sir.
THE COURT: All right, then that

means youfll be our jury, Ladies and Gentlemen.
1711 be right back to‘you in just a momeﬁtf

| The rémaining panél, i know that
you’ re  disappointed that you were not chosen

(laughter from jury pool). What I am going to

do is I am going to release you for the dayQ I

ask that after 6;OO_o’clock tonight youvcall:
the jury. number fbf'further instructiéns to the
éntire pénel.: Just one moment before you |
leave? Do you need to take care of something

before the jury leaves?

ROBERT HOOD: »' Yes, please.
THE COURT: What might that be?
ROBERT HOOD: We have a Batson
Motion. | | | | |
- THE COURT: All fight. Counsel, let

me get ybu to cdme'up and speak to me here at
the bench. |
\ BENCH CONFERENCE:
' THE. COURT: All right, just ..

step béck from the micrbphone and we’ll deal

with 1it.
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(BENCH CONFERENCE CONCLUDED)
' 'THE COURT: Ladies and Gentlemen,

there is a matter that the attorneys wish to

‘take up, so we're just going to be at-ease here,

for a moment while that ié.done.'.Then‘wé'will

have further instructions for you. Thank -you

. for 'your patience. - I note that we would not

bring them back this afternoon -- I note that-

for both sides, that’s for both the_jury chosen

and for the jury panel. Unfortunately the

timing just did not work out for us, so thank
you for giving your afternoon to come back so

that we could pick our jury.

I will tell you, for those of you that

are going to be on the jury.pahel,_that we are

not going to begin the trial this afternoon. I

- will have further instructions for you on that .

whenever we -~ when the lawyers complete their

discussion with me and we dismiss the remainder

of  the panel. We’ll bévwith'you shortly.

THE COURT:  All right, on the

~record, let me ask égain,(is there any

Objeétion to the jury draw procedurexfrom the

Plaintiff?

' EDWARD GRAHAM:.  No, Your Honor.
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critically importaﬁt piece of evidence_that
even though no objéction has yét_been made to
it,‘I just_wantéd to call it to Your Honor's
attehtion that we bélieve that is a critically
impdftant piede of evidence.

"I don’t know what any legitimate basis
would be for objecting tQ'itvbut I wahted'to
call it to Your Honor’s attention. |

| We can haVe_—¥‘we have‘the Sistéf
available tojtestify about the ciréumstanées,
the authenticity if it should be a problem. I
don’t know if they aré-even going to raise -
that, but --- |

THE COURT:  Have you not discussed

 that with cdunsel,'as required by Rule 117?

EDWARD GRAHAM:  We have had

~multiple discussions, Your Honor.

THE COURT: = Let me ask then, will
there be an.objection to-the-video?"

ROBERT HOOD: No, Your Honor.

THE . COURT: Then it.is a moot issue.
ROBERT HOOD: - Thank you, Your -
Honor.  | - |
THE COURT: It will not be an.issue.
EDWARD GRAHAM: The seéond éne,
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Your Honor, relates to the purported expert

testimony of the defense expert,‘Aubrey

~Milunsky. Dr.'MildnSky is a_geheticist at

Boston University. He has not‘examinéd Jaylan.
At the time that he fbiméd his obiniqnsvin the
case, he had no aCcesé to anyrgénetic fest'v
reéults. vNevertheless, hé had seen the medical
records of Jaylan and his'mom and hefhéd Seep

two photographs of thé child, with his shirt

off, front and the back, and he claims that .he

is able to determine from the photographé and

from review Of.the‘medicalrrecords that Jayian

oW i has a connective tissue disorder.

We hired a genetiéist'from-Chicago‘who
haé'examiﬁed the child and who has obtained
genetic test resulté'and she says'that he has
no connective disorder. We'don'ﬁ think that |
Dr. Milunsky’s_diagnosis of éonnective tissue

disorder based on two photographs and a review

of medical records that don’t contain a

diagnosis of connective tissue disorder, would

bé sufficient helpfulAand'reliable,to the

jurors in deciding the facts.

It is not even relevant, Your Honor.

He tries toAconcoct,the theory that because -the

o221
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1 child’s back looks crooked in a photograph that

2 he could diagnose scoliosis, that he inherited
3 his mcher’s'Vertebral ahomalies:and that meané
4 that he’S'got'connectiQQ‘tiésue'disordef and

5 fhat means -- some of»the'cqnnective tissue'

6 disorders involve weak blood vessels and that .

7 means that this . child probably has weak blood
8 vessels in his-brain and he probably had brain
9 bleeds because of all of that.:

10 ‘ He goes on to say that this child does
{ . X .

11 not have, in his opinion, the type of

12 connective tissue disorder-that involves thé
13 conditions associated with weak bloodlvesséls
14 but that even if he did, those —- it is

15 undocumented thatAthosefbizarre/unusual

16 conditions)havé ever‘résulted'in a brain

17 hemorrhage §ccurring. |

18 . Méybe over time tﬁere’s some kind of
19 aneurysm after decades of life where blood.A
20 vessels weaken a little more readily than:

21 normal people’S-Would, but it's just -- it’s
22 far out there; 'It’s'without scientifiq basis

23 and we don’t think‘that it is a appropriate.
24 THE COURT:  Wouldn’t the photograph,

25 medical records, be something that would be

222
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reasonably relied upon by an expert-in that
particular field to form an opinion?

- I mean, you say that.it is not known

but isn’t that'Sufficient —-— ian’t that'part of

a sufficient basis for an expert’s opinion?
I mean, isn’t -- are arguing really

about credlblllty and bellevablllty as opposed

to admlSSlblllty’>

EDWARD GRAHAM:.  Well, certainly

photographs‘in medical reoords can be relied

upon.bnt we submit in Your Honor’s. gatekeeper

role that it has to meet certain tests for

reliability and that to‘diagnose a connective

',tlssue dlsorder based on a perceptlon of large“

ears and a photograph of a back taken at an
angle -- he hasn’t been seen the back stralght

on. The only prov1der who has' examined theA

A
N

sco11051s says: that he doesn t have sc011051s

THE COURT: ' Whlch defendant ‘has
offered this expert? Which defendant is
offetino.the expett?

EDWARD GRAHAM: - We both.

JAY DAVIS It’s Dr. Rhett.

THE COURT:  What say you to this,

Ms. Simmons? '’
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CHILTON SIMMONS: = Thank you, Your

Honor, may 1t please the court. Dr. Milunsky
is ourAboardecertified,genetics expert. He has

reviewed the multiple medical records of Jayden

W. | - as well as the photographs. His

-opinions are based on his medical degree, to a

reasonable medical certainty'most probably,:

with regérd to the cause of,this child’'s

problems. We would just ask Your Honor that if

'you have any hésitation that you would allow a

voir dire of his expért at the appropriate
time. ‘Aﬁ this stage it certainly is not
appropriate.

THE COURT: All right. I will deny,

Mr. Graham;’il don/t think that there is ahy

need to go further with‘it.: CléarlyAif there
is a defense of a génetic cOndition'ana_thiS'
gentleman-is‘a'geneficist, you éan attack him
all day long on éreaibiyity but I don’t think
it’s appropriate at this stage.

EDWARD GRAHAM: Your Honor, T
realize‘thathé neglected t6 entér a memorandum
that we prépared. tMay I do.that?' | |

THE COURT: Yes, sir.

EDWARD GRAHAM: -  (Tenders).. It also

addresses the next two issues. There are two
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other Motions related to Dr. Milunsky, if Your

Honor please.

He testifies’that - he testifies that

at.theipoint of his opinion formulation certain

genetic tests had not been done, nobody had

done the genetic examination. That has now

been done by Dr. Burton in’ Chicago, a

'1genéticist-from Northwestern.

But he claimed after going through a-

' long explanation of the tests that he thought

should be ddne tQ fule;out,certain genetic

causes,‘heitéstiﬁied that evén if all those

test results came back negative that it

wouldn’ £t change his opinion.

\

He wént'on'to'saY'that he expected the
 :tests results to be negative and. that he did

not believe that this child had any genetic

condition or‘syndrome>that had ever been
breviouély»tecqgnized.A |

| He testifiéd that in hislopinion'thét
this child, all of them; Virtually.everybody,
haslgenetic features thét havé'not yet been
recqgnized and cannot yet be tested for because
the level of genetic sciénce has not reéched

that point. "We don’t know as much now, in

other:words, as. he speculates that we will be

225 -
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in the future. That may well be true but for
him to say ‘I can offer an opinion to a

reasonable degree.of medical certainty that.

this child has a genetic'syndrome that has not

yet béen recognized and cannbﬁ yet be tested
for’ has to fail the reliability standard.
Under Daulbert and State v. Council,
we -- that is juét so far out’there to say ‘L
believe it evén though all the test afe |
negative, but there may be a test ih the future

that T think he is going to fail.’ There may

be knowledge in the future that would explain

that he has a genetic syndrome. That’s just

‘not good enough to,be,helpful_tovthe ladies and-

gentleﬁen‘of the jury.
 THE COURT:  All right. Let me hear
from'Ms.‘Simmons Qh that?
MS.-SIMMONS: Your Hohor,’again;'
this expert is a board—éertified'genefidist and

the fact he -- his point is that multiple

causes can cause a hemorrhage. Just because

they used a vacuum tube doesn’t mean that.the
vécuum.éaused the hemorrhage.

This child has an array of other

-genetic problems and his opinion goes to what

the most possible causes of his hemo;rhagés"
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were apart from the vacuum. So it-is not
speculative'at all. 1In fact, the plaintiff’s

case 1is speculative to say that just because a

vacuum tube was uUsed means that the vacuum

caused all his problems} all this child’s

»damagés,

The expert testified within the

standard required by the court to a reasonable

‘degree of‘medical_cértainty, moét pfobably, as

to what caused the damages to this child.
Certainly at this juncture it is

premature when the witness has not even been.

voir dired by counsel.

"THE COURT: All right.

EDWARD GRAHAM: .  May I be heard?
THE COURT:  Yes,. sir. :
EDWARD GRAHAM: ~ ' Dr. Milunsky’s

testimony fails the most pﬁobable‘tést. The

.only =- the Qniy,evidende»or thejonly'opinidn
‘that he offers that comes close to meefiﬁg the
:-:ﬁoSt probable'test_is his opinion:isAthat mqst
' probably‘thére'ére multiple céuses of‘thié

-child’s brain>damage énd brain bleeds.  But-

among- those -- and we haven’t talked: about

_ alcohol yet, but helsays thét.he’can7t even say

that there is a.one in a million chance that .

- 2217
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alcohol was causally signifibant but he
believes that most probably it’'s part of the
cause; alcohol ingestion by the mom in the
first few weeks of‘pregnancy, before she found
out thét she was pregnént.” It’s that kind of
stuff, he cherry picks little things that fail

the most probable test and then he saYs ‘in my

‘bpinion} most probably all of those‘in the

aggregate are the most prébable cause.’ It’s

just -- if it fails the most probable test, its

speculation. It builds speculation upon'
speculation upon speculation and itlis not -
helpful to thé-jury. |
Thank yéu; .
THE COURT:  Just a moment.
ROBERT HOOD: Your Honor, while
you are thinking, can I add a few'medical
things? |
_.THE COURT: .-‘GO éhead,
VYROBERT HooD; | ~ Most génetic
éyndromes cannot be tested for. Most syndromes

are identified by examination, not genetic

. testing. . This man is quaiified.

I think to rule at this juncture would

be totally inappropriate. If he wants to
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contest the witness’ qualifications, fine. Or
his opinions, fine. That’s why we have cross-
examination, that’s why we have voir dire.

But the testing.that»he‘is talking

‘about is done based on the doctor’s. training,

" 'board certifications and opinions. That’shwhat~'

he’s given in this case. To rule in a vacuum

is~to S :
THE COURT: " Thank-you.‘ JuSt a

‘ moment . | | “
'ROBERT - HOOD: Thank you,.Your

Henor) | | 1, N s
THE COURT:  Mr. Graham, T am

prepared to rule. This is a little bit of
backgrohnd -- and'pleaee.den’t believe‘fhat I
consider.myself to.be an expert. i do not. I
had a brother that‘passed~away earliervthis
year who had a. genetlc neurodegeneratlve  '

dlsease And_I just came,_two weeks:ago,:from

‘a conference on genetics with regard to his -

particular disease. " I can tell you that:ene

thing that geneticists are .saying. is that the

state of thevscience at this time} becaﬁse we

have just -- humans have just been able to

match the geno and the -- from that just the

229
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it’s opened an entire array of genetic
possibilities of things that. we don’t yet‘
understand, .that we kuow.are out there. .So I
cannot tell you that:thisnis'hoeus—poeue.that
you’re cleiming that the.defendents'are putting
up. I’ve got to further listen to the basis of
what the geneticists say and make a ‘ |
determination of whether.or not there ie a
reliable basis for it. |
I can tell you that from whatVI am

hearing, not only-ddeseit not defy
believability but to me it’s what my
underetanding of the state of the science is.

| At this'point;iIideny,yeur Motion.

EDWARD GRAHAM: = But we can revisit

that ---

THE COURT:  Well, we can but I also

- would decline to delay the proceeding by takihg‘

some kind of. proffer; unless in the preamble to
the doctor S testlmony there is somethlng very

obviously erroneous. At_this juncture, I don”t

see any -- we will revisit it, it’s all Motions

in limine and,fthue, there is thhing final at
this state.

EDWARD GRAHAM: Yes, sir.
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THE COURT: We will revisit it at

- the appropriate time but, agéin, I believe that

this is juét the state of science. This is
apparently going to be the battleground, or one.
of the battlegrounds,.of this case.

Cood luck.in egplaining genetics, to

both sides, to the jury -- not that they can’t

understand it, but it is a very complex‘

‘subject. .

EDWARD. GRAHAM: . Judge, there is one
final point about Dr. MiLunéky,,@nd'that
relates to alcohol iﬂgestion. I just

referenced it evéryfso slightly in talking

.about multiple causes. I didn’t! really focus

on it in my remarks. I don’t think you’ve

‘ruled on that yet.

| THE COURT: . Does he —--
_EDWARD GRAHAM: :.}Thank_you, Youf
: Honbr. | : | . :
THE COURT:  --- say that the child

has fetal alcohol syndréme?

EDWARD GRAHAM: No. He says that

he does not. But what he says is that -- this

is addressed on page four of our memorandum, 1in

the last parag:aph.' (Réading):' Mr. Milunsky

231 -
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asserts that Jay has been harmed by alcohol
consumption by his mother-during the firsﬁ
honth or so of pregnanéy, yet he cannot state
that éuch alcbhql conéumption most probably

~

caused harm .to Jay.

| I asked him if he could say that there
was even a one in a million chance that alcohol'
had caused Jaylan’s damagé. He séid, "I don’t
know where yoﬁ get one in a million but there’s
-— there’s no basis for one in a‘million. »It’s'
probably like one in tén'thousand or one 1in a
hundred thOusénd or something on that order 5f
magnitude. But nobody can express the |
mathématiéél odas} It méy'be more‘thén one in
a‘miliibn; but i cabft‘éven say‘that to a |
reasonableldegree of medical certainty, that

alcohol ingestion by the mother in early

- preghancy was éausally'significant.”

The téstimony shows that when she
first‘went to the OB that she gave a history bf'
alcohol, tobacco and marijuana until she |
éuspecﬁedAﬁhat she wés-preghant éhd g¢t ﬁhe
test suggesting pregnancy. That was just
Qeeks, less than a month, the evidencé shows,'A

that there was the potential of alcohol’
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ingestion. There was no suggestion there was
consumption to excess. or binging or anything
like that. . Later on ---

THE COURT: All right, let’s just

" back up to the basic point. ~ Do you have -somé’
‘way of excluding that evidence from coming in?
That that’s what the medical records show when

<_she first repotted to the OB,,that she had

consumed alcohol and marijuana?-
EDWARD GRAHAM: Our contention, .

Your HQnor,'is that that is-éomplétely

- irrelevant, éonfuéing and prejudicial. It has

no scientific, it has no causal significance of |

any scientific basis whatsoever.

THE COURT: = Well, there are -- first

‘of.all, what evidence do you have that it takes

binge drinking or excess use of drugs‘or
alcohol to cause some type of result to the
fetus?

EDWARD GRAHAM: . Excessive drinking

~can cause fetal.alcohol syndrome. Né expert

~contends that this child has fetal. alcohol

syndrome. No expert contends that this child

has the types of signs and symptdms that are

‘suggestive of maybe an incomplete fetal alcohol

233 .
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syndrome. There is nothing consistent with
fetal alcohol syndrome at all. -What they are
sayiﬂg is tbat‘she‘had some alcohql{during the
early pregnancy, that the child has brain
bleeds from the traumatic vacuum and ‘we want
the jury to beliéve’that somehow the aléohbl‘is
cénnected_with the brain‘bleeds even thoﬁghvour
experfs can’'t even say that thére is a”one‘in-a“‘
million chance that’sAtrue;’ |
o ' THE COURT: A1l .right.. So you are
gbing to couple thisvwith the’Mqtion to é%clﬁde
those medical récords? | |

EDWARD GRAHAM: . Yes, sir.

THE COURT: All right, let’s go- to

‘the defendants and hear what they have to say.

CHILTON SIMMONS: - Thank you, Your
Honor. First of all, -Dr. Milunsky, our eipert,

testified that more -likely than not the

prenatal (sic) alcohol coﬁtribUted-to Jay’s

- condition.

As Your Honor stated, the field of

genetics is complicated. So he was being -

~honest insofar as not being'able to say to a

reasonable degree.of medicalfcertainty,.most

probably, the alcohol caused all of the child’s



[\

10
11 -

12
13
14

15
16 -
17

18
19
20
21
22
23
24
25

* Jamsetta Washington v Edrund Rhett, Jr., etal - 15

Case No. 07-CP-10-01553 ,
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

probléms. Nobody can say that. Obviously-:

there is no way to do a study on fetuses to. see

' how the alcohol. affects them.

He did‘say'thét the'medical research =

is far enough along to know what effects

~alcohol can cause on a fetus in utero. This. -

child has multiple delays, sOme'of which could

be caused by a hemorrhage, others which. are

more likely caused by teratogens Or,aléohol,_

alcohol or drugs, during a pregnahcy.'

'She. did admit to_the»uée marijuana and

‘to drink. The alcohol most;likely.contributed,A

to fhe this child’s damages.

It’s overbroad and not accurate for
the plaintiff'td say that'a vacﬁum was uSéd,
that it caused the hemorrhages and these
hemorrhages caused all this éhild’s delays.

THE COURT: Thank you. B

CHILTON SIMMONS : And, Your ‘Hon'or,l '

secondly, uh, from a credibility standpoint the

- médical records of: the plaintiff Mrs.

Washington casts doubts on her'story that -she

stopped drinking and usihg marijuana as soon as

she became pregnant. There are also questions

as to when she.knew that she was pregnant.

235



236

10
11

12

13
14
15
16
17

18

19.

20
21

22

23

24
25

Jamsetta Washington v Edmund Rhett, Jr., et al 116
Case No. 07-CP-10-01553 ‘
Iury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Ir.

The sCientifie literature is concrete
in that alcohol is most eignificant in terms of
what damages is caused to a fetus in the first
trimester of pregnancy

This also goes to the credlblllty of
the witness as far as what she testlf;ed‘ln her

deposition, as far as what the medical records

‘show.

And/-laetly,vYour Honor, just because'
the child'deesn’t have fetal alcohol'Syndtome‘
does not mean that the Chlld was not negatlvelyx

1mpacted by the alcohol.  Drinking of 'alcohol

in the first trlmester.ls known to cause,.

general develepment'delays. Thetris what'this
child has.

We’ve hadAtwo'exberts talk about this,
Dr. Milunskey and our OB.experts, uh, -- so 1
belleve that it does meet the standard to be
adm1881ble_to be weighed by the - jury. |

THE CQURTr 'Mr.‘Davis?

'JAY DAVIS:. I have nothing to add on

the subject of alcohol, drugs and thaCco.

- EDWARD GRAHAM: Before we get to

that, if Your Honor please, if you look at the

memo -that I handed up_originally that focuses’
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-only on Dr. Milunéky, the thifd page from the
‘back, and I apoiogize for these pages not'being:
" numbered, but thé third page from the back énd_;
'fhé two ?ages before thétzcontain extensive

deposition testimony of Dr. Milunsky —-- for .

days. Page before that, I should say.v

I don’t want to belabor the court’s

time, but let me just focus on the last

question and answer in that series. After some

. somewhat evasive answers, I finally said,

(reading);

Q..-I dén’tAméaﬁ to beat a~dead.
hérse here. I think what you ére saying ié
that yoﬁ can’t teStifyrtbat mére likely than

not ihgestion of alcbhbl caused any problem, -

but yéu’re not giving me a direthanswér‘tO

that and I want to make sure.

A. No. I cannot say that it is-

more prObablejthan‘nofj

That is their star witness on being

'fcauSally'significant,"Just part of his

testimony. The rest of it gdes into that ‘I

can’t say .one in a million.’

Then in terms of the other memo that I

just handed up, we go through the testimony of

237
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each defénse expert:that addﬁesses this subject
at all. Some will admit that either they have
no expertise or that they can’t express an
opinion tﬁat'it had any>sigﬁificance,.they
don’t believe that it had'any'sigﬁificant;

They start off asserting-that it hés‘ |
significance but then by the time we work
through theirzrationale}‘they'finally cbncedéd'.

that it really didn’t or they'doﬂ”t‘have a

basis to teStify.‘

So T am ‘not sure -- firét —— ifAfhe
defense would be able to identify which one j
that she is talking about, we would bé able to
address the speCifics of that. . o

CHILTON SIMMONS:. Dr."Norton\.A 7

EDWARD GRAHAM: Okay, Dr. No:tqn’is
specifically addfessed in here. :She f¥ earlyA
on she claimed to have spéCial expertise.in"the
Subject of the effect oflélcohol‘éonsumption
dﬁring the_pregnancy but latér on she |
unequivocally statedrthat éhe could not testify
that»alcohol most probably, or éven more likely
than not, caused Jayden’slbrain daﬁagé. That
is in hér deposition, Pages 63 to 65."

Then we -- we cite in here, verbatim,
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~her testimony on Pages 63 to 65.

She doesn’t -- she hasn’t formed an
opinion about fetal alcochol. I say,,(reading):’
Q. I don’t need to worry about

'you telliﬁg this.jury'that,hevsuffefs_from that -

. syndrome or ever has?

A. That’s correct.
0. Have yéu_fgrmed an -opinion

that ingesting calsed any -neurotoxic effect or

other brain damage or other part?

A. I believe that it could

have. ‘T don’t know for sure that it.did. -

| 0. 'Is it your épinion that
alcohol éohsumpﬁion most probabiy céused brain
damagé? N |
‘4 A.. No;
Q.ZIACoh3umptioﬁ‘of aICoh@l'moét
iikely’didlnot cause bfaih démage? .
‘A; No., |
Q. Havé you - formed. an Opihion
that thefe is,some'possibility tﬁat alcohoI
Coﬁsumption caused bfaih damége? | |
A. Yes.

~Then I asked her if she could be more

- specific and, (reading):

239
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Q. "“...give me a percentage

equivalency of what you means by “possibility”?

A.. - No.

'Q. Can you say, for.ekample,
that there. is a'ten‘percent chance that alcohol
caused brain damage?

_A.‘ No.

0. Can yQu»Say that there is a
one'in’a'fhouséndipossibility ﬁhat,alcohol, |
éaused brain damage? |

AA. No.

0. Can you be mqfeispecific

about thé'possible connectioh?

A; | As I said béfore( we doﬁ’t 
know what‘the threshola of her alcohél'was or
what~daﬁageAit might cause. What we can say is-
that-one biﬁgé episode1Of alcohol ingestion is
considered to .be potentially damaging; 

0. And you don’t know of any
binge episode by Jamsetﬁa;‘do you? |

A. No.."

;Q; if‘I asked medicéi questions
like can you say that there is a oﬁe ihAa

million chances that alcohol consﬁmption‘causes

 brain damage, would the answer still be no?
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A. Yes.
. So they are.just pulling out tiny,
tiny, theoretical mathematical possibilities

that fail the most probable test. They don’t

come close to most probable.

THE COURT: All right, let me hear

from them on most probable. He just qubted one

of your sxperts in his argument; that they .

cannot tesﬁify most probably. What dO‘yoﬁ sayi

.to that?

CHILTON SIMMONS: Your Honor, our '

expert Dr. Malinsky has repeatedly said thst_it‘

most brobably contributed to this shild’s
delays. Dr.'Malinsky was being honest in
ssying fhat nsbody sn_earth can say ﬁdfa
reasonable degree of medical Certaintytmost.
probablyvthat alcohol.caused 511 of‘fhis

child’s problems.

Because the child-has SO many genetic o

problems as well as the issue of'theimother

.admitting to drinking‘alcoholvand.Smoking

marijdana during the'first,trimester,'it is

certainly a causal factor in some of his

delays. Dr. Milunksy said that the jury is

entitled to weight that alcohol asial
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1 contributing factor to at least some of the

2 . child’s damages.

3 | Iin other'wordé, it’s not fair to just
:4 say that the'hemorrhageé causéd evérythinéland
5 exclude a major causal factor of at least of

6 this child’s problems.

-7 o " In Dr. Milunsky’s deposition, the

8 question by.plaintiff’s counsel was, (readihg):-
9 : | |  Q..‘ Do I:uhaefstand that«You o
10> cannét eVén'say;‘for'exampie, that.theré:is at
11 least a one in a million chance tﬁat‘élcohqi-:
12 ingestion Of marijuana ingestioniby-thé mom

{ -
13 caused the baby to have a defect?

14 - A, T am not_éure‘Whefe’yoﬁ are

15 | getting the oné,in'a»million from. It iS a'
d6. fact that alcohol~ingestion by pregnant Wbmeh

17 in the U.S. ranks:as the most commbn cause:of\

18 birth defects that”we sée} and,'aé‘a-

19°  consequence, thisA.remains'a significaﬁt E

Z) "pOssibility in'this'as.arcontributing_factor to
21 'this éése, which is‘why'I talked about that
f22_’ there are mﬁltiple factors that operate in the
23 -operation of;Jayden’S ultimate problems. f

24 : : And he says, (reading):

5 o A. To a reasonable degree of

242
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" medical certainty, most probably,‘I_believe

that alcohol to be a contributing'factof to
this child’s delays.

End quote. He does not say it is the

~only cause. He says that it is a contributing

cause in the myriad of this child’s prleems.

THE COURT:.  What about Dr. Norton?
CHILTON SIMMONS: Dr. Norton’s -
discussion went on for over an hour, between

plaintiff’s counsel ‘and Dr. Norton. Dr.

- Norton’s. testimony is very similar to Dr. . =

‘Milunsky’s in.that, you know,'——'from a moral

AN

standpoint, you don’t have fetuses -- but she

- said that‘baéedlon'ali the'findings, research

énd'literature that alcohol ihgéStionAin the '

firét triﬁester'éauses genéraldelays,.some‘of

whicﬁ are the exaét ones'which Jayden has. -
Sé;shé could notvsaY‘vaa reasonabie

degree of medical certainty, most probably,

' that' the alcohol caused all'of them but she

said that it certainly is a distinct

poséibility,based’on current medicine in

America. She is not a geneticist, so it’s out:
of her expertise to talk about genetics but as

- far as her position as an obstetrician, ‘and in

2 _4‘3
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. counseling patients on not drinking during

pregnancy, -on what effects it can cause, that
was opinion. The discussion went on for an |
hour? 1 will‘be happy:fo'proVide the éourt
with qubtations from her deposition that are on
point.
. Certainly I think Dr. Milunsky’s
position is sufficienf‘——r' |
| THE COURT:  Very gOOd. ' |
CHILTON SIMMQNs: lApd,'éléo? Your
Honor, asvthé last Word,‘We_agree_notAto-
mention in.the»opening statemenﬁ'énything about
the drinking. .':
. THE COURT: All right. - Just
briefly, Mr. Graham? o
EDWARD GRAHAM: T can hand up the
original~transcripfs of both Qflfhose-witnesseé'
-~ we havé those'with.us today f~Aif Your Honor
please. _ _ o |
I Qould like to quote briefiy from the
case of Paytoh v. Kearse. I am'sure Your anor
is familiar with it. = “Before éxpert medigal'
festimony is admissible on caﬁsatiéﬁ,of‘the
plaintiff’s injury,  the testimony must satisfy

the most probably rule.” Now, that’s in the
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context of the defense testimony. coming in

trying to prove all kinds of alternative causes

and the issue on appeal was, was 1t proper or

improper to stop and conclude alternative .
causes that could not meet the most probable
test. - The”court ruled that that should nbt

have come in from the defense‘expért if it

 didn’t meet the most probable test
THE COURT Very good What I would<
'llke to ask you to do --— I am g01ng to w1thhold

.a decision because I'd like to see»the'

suppdrting evidence that you have'in the B

‘depositibn. Other than just handing it up,,ifll

you would just highlight those portions that
you would like for me‘td consider.

T w1ll tell you that Dr. Milunsky'’s

testlmony that you ]ust quoted Ms. Simmons, as.

to most probably -- this is how I see it, Mr.

Graham,:I spent many years practicing law

sitting over there at‘thé'table,where you are-

~sitting. And =- lawyers, you know, in a

- particular case want me to ‘exclude this or to:

exdlUde that but my experience has been, first
of all, that juries are capable of -

understanding;thé nuaﬁces and. impact, and the
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degree of impact, that testimony may have, very

accurately. Quite often when things come in

that you don’t. want to come in, they have an
effect that may be f¥ that maybe you didn’t
think was goino to come in. .Thatfs jnst heen
my experience in looking back over some years
of doing this.

We don’t make the facts. You know,

when a lawyer comes in, when a case comes' into

your office there is a certain factual scenario

that is already established. = You can’t change
it, can’t hide it, really can’t amplify its As

.people say, it is what it is.

I will tell you now that the court

_>w1ll not exclude the record about the alcohol

abuse as a major component of the defense’s

case. It’s known_science.and even among -lay

people 1t s known that you don’t ingest alcohol

when you may be pregnant The court will not
exclude that testlmony.

'EDWARD GRAHAM:  As it extends to

tobacco and/or marijuana, I don’t believe that

“there is any4showing from any expert witness ..

that those have any causal significance.

THE COURT: We will talk about
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marijuana or tobacco whenrwe‘get to thatlpoint.
Of.ceurse, marijuaha[is a_efiﬁe,.a‘crimihal
activlty(‘SO we$WOuld_take a look at that.
viWhatfs your hextrone? | ‘.
EDWARD GRAHAM:  Thank you, Your

Honor. Well, actually_that‘one_f—vthat’OHe;-

"“C” on oUr-list~does address tobacco, marijuana

and alcohol We got to that through Mllunksy,

1 but we address 1t directly 1n.“C”

THE COURT . Let.me just_stbp you

there. I understand your stition.v-Lethme
'~ hear from the defendants as to why tobacco ‘or

- marijuana. use would be appropriate.

ROBERT HOOD: .  Your Honor, like

- you say, possesslon or use would be the

‘eommissien‘ef-a crime. - As far as'the4statthof
the case goes, we’will‘not"mention marijuanaidr
,Smdklng ‘But I thlnk as the case develops that

- T would llke to talk to these experts, who.I

have not - talked to myself and just lay 1t outv

to say —-— I handled a case for MUSC that went

all the way to the Unlted States Supreme CQurt
on crack babies. . I:am_sure you’ve read about

it

z THE COURT: . I have.
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ROBERT HOOD: - So I know a lot
about what cocaine does to fhe brain of a‘baby;
just as a laymanﬂ It’'s horrifying; It’s
awful. It -- they are boﬁn prematufe, fouf  f
pouhds; and they are ruined ﬁdr life. Society
pays for them.

I don’t know if that is. true about :

smoking marijuanéi but I know that there is

. nothing good.about it.

I would just:like‘to have an
op?ortunity before yoﬁ rule,one way or the
other, on those twovéubiécts ﬁo persqnally talk
to these.two,doctors:that,afewqualified.
Frahkly, they may say thét it is not admissible
and we won’t go there. But if they say that

there is a basis for it, then I would like to-

- come up and teil you what we’ve got, why we

would like to ask about it. TIf you”fulé4With
us, you do. If you don’t, you don’t.
THE COURT: All right. My

inclination is that type of evidence'would not

‘come in because it would beé more probative.

-- but if you. can show me -- we can revisit it

'if you can show me from your eXpert’s‘testimony _

that it is probative and that it outweighs the
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prejud1c1al 1mpact That-would be’another

cons1deratlon if —- once 1t S determlned that

it is probatlve. Untll that tlne, I’ d-dlrect

that you not mentlon it 1n openlngs or- to make
references to the fact that there are medlcal

records that tobacco use or —-- as well as

marljuana use..

Let me ask just as a point-of personal

injury,fdoes Ms. Washlngton still use tobacco? .
EDWARD GRAHAM No,'she does not.

She stopped elther as soon as she found out

lthat she was pregnant or suspected that she may

be pregnant.
THE COURT: = Thank you.
. EDWARD GRAHAM: - The next one, Your

Honor,.has'to do with sexual number and a

" number of sexually—transmitted diseases, issues
.along those lines; in terms” of number of fours,
hlt appears from the records that 1t 1s a'
‘relatlvely high ‘number: It certalnly;—f it’s

‘not probatlve of anythlng and 1t is

prejudlc1al, SO we would ask that the hlstory

of herpes and a hlstory of other sexually—

transmitted disease, whlch appears perlodlcally

throughout the records, -—’but.every expert,
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1ncludlng every defense expert, -has said those
have no causal 31gn1f1cant They were treated,

they were: hot actlve at the time of dellvery

That.is the child«had been adversely affeCted'

by it that he would:have had.Signs or symptomsj
of those type infections and diseases, which he
does not have. And that those types'of
probiems do hoticause the types Qf problems

that he does have. Sohwe»believe that would be

Vhighly improper'and,prejudicialg

ROBERT HOOD: That’s probably
similar‘te;the marijuana."We;re not going to
go'there unless we have an expert that |
subStahtiatee}televance to this-ease.

THE COURT' Very good, then my
rullng would be the same regardlng number of
sexual partners as well as. any previously
seXuallyftrahsmitted.diseasest |

EDWARD éRAHAM: Thank you, Your
Honor. ‘Next, the biological‘fathet of Jay '

W o : Chrietopher Geise, who throughout
the litigationhhas beeh'incarcerated 'We don’ t

believe that that would be probatlve of

anything and is hlghly prejudicial.

I just found out this morning_that he-
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is no longer 1ncarcerated butA—— at any rate,

we don’ t belleve tnat would be . proper to bring

~ that out. It would just be brought_up to

prejudice-the plaintiff.l:And he was not -
present for the delivery, SO ne Wouldn’t be a
fact*Witness;-‘ | R

| - THE COURT;f | Has he asserted a claim
against the .damages, has-he claimed% | |

| "EDWARD GRAHAM: Hé has'not 4Your’

Honor. I mean, our claim is. asserted solely on

’behalf of the chlld

“THE COURT: Okay. What say you to

that, Ms. Slmmons?

CHILTON SIMMONS: Your‘Honor; three

rslmportant p01nts on’ the separatlon _ Number one -

is that plalntlff’s own vocatlonal and
rehabllltatlon expert based her report on the
educatlon and employment and outcome of the |
parents ' It is certainly relevant that the:

Chlld'S father has spent the last seven years

'”incarcerated for armed robbery ~.So they have.

made- 1t an issue with their own expert’

:report. Thelr expert~test1f1ed -— I'm sorry.

In the expert’s report, she states,

(reading): = “Jay’s father, Christopher Geise,
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is currently incarcerated.f He served in the
United States>Army for two years andAattended
Allen University for two yéars.& End guote.
‘SQ théiﬁ‘@wntekpertlis félyiné on that
'informatiénvand nbw,they:wént to keep that 

information out. They say now that Jay

We .. cannot be fully employed for the

rest of his life. He has the damage caused by

the vacuum, whern . in fact theéy are conceding

that‘they’re taking in the parents’ education

'and‘émployment; It is certainly relevant that

the father has been in jail for the first seven
years of Jayden’s life.

- 'THE COURT: What relevance is there

incarcerated? If any?  ‘
HCHILTON’siMMONs:; Well, we would
admit - we would concedelﬁqileéﬁe thaﬁ out.aS<
lohg as itfwoﬁldiéomé'in that.he has been in
jail. Certainly‘evérybody knows ‘that two
pérents raising a child is.different from one
pérent raising a child. |
o THE COURT:,' Very gObd; Now, Back to
thetplainﬁiff. Ms. Simmons séyé that you

opened the door, that .your vocational expert
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opened thé door.

EDWARD GRAHAM: . We ll it’S true

: that Jean Wutchlnson S report recltes certaln
-famlly facts but that’s a far cry from saylng

that she relled on the fact that thlS man has

been 1ncarcerated in terms of reachlng her

vocational assessment/opiniona
She looks at -- for that to be

relevant, one would have to assume that -- and

' I'm not sure where that logical trend takes you

~to. There is an increased. chance’ that this =~

child would be frustrated and not every work?:

-I mean, what’s relevaﬁt is what’s the patents’

level of education, what is the parents’ type

of employment capac1ty and is this child w1th

thlS braln damage able to deal w1th that type
-of earning capac1ty. In fact he can only -

THE COURT: Coﬁnsel~ don’-t you think

that the jury is g01ng to wonder as Ms

Washlngton testlfles_about_the dlfflculties‘of"
'caring'for_her child whereliS‘the'father?c i
;mean, don’t‘you.think what ycu7re askiﬁg-thex

' ?ccurt'to do leaves a gaping hole'ih the glcbal

situation with this situation?

EDWARD GRAHAM: Sadly, it’s a-
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single parent environment that many childreh
grow up in these days. But whether he’s juet
deserted the family or ls'incarcerated or is.
just not'provlding-them,eupport, it is not
probative of.ahyAissueyin this case. Certalnly

not in terms of this child’s vocational

. capacity.

THE COURT: : Counselor, I disagree.

We make‘ohoioee in life that -impact ourselves}

- our children and your vocational expert’s

testlmony about the vocatlonal v1ablllty of a
Chlld is based on role models and parental
experience. - The court. is g01ng to allow the
testimony —- not for what he is 1ncarcerated

for but the fact that he is 1ncarcerated

that he has»beeh. If you have recent test1mony~'

that he is out now, is part1c1pat1hg or

’ whatever, that would be dlfferent The court

is not g01ng-to*str1p the defense of that
defense, which relates'to now only‘f— well, lt'
relates»to'damages, and I'bel that it ie -— I
find that,it*is more probative than it is
prejud1c1al |

EDWARD GRAHAM: "Thank you, Your

Honor. The next one, under “F”, as we have had
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our exhibit conferences, the defense has listed
’as exhibits all kinds of medical.records of -
"Jamsetta Washlngton after Jayoen s birth. ‘We
‘don t belleve that any of her medlcal records

after hlS blrth have any probatlve value.' Some

of them are hlghly prejud1c1al

She had an. abortlon of a subsequent

v.pregnancy and we thlnk that would be hlghly;

prejud1c1al and 1nflammatory and we don T

belleve that should come in. It has absolutely
no probatlve value and lS hlghly prejud1c1al to

“the case.

THE COURT:  Defense?
CHILTON.SIMMONS“ ~-Your Honor, we
would concede that the subsequent abortlon f
1sn t relevant We’ re not- brlnglng that up
We re not brlnglng up records of Ms

Washlngton to ple on her in any way, not to

" say anythlng bad about her. ARather,:they'are

separations about potential health issues that.j‘

she has that Drf“Milunsky, anAgeneticiSt

expert, feels relevant as predisposing Jayden

'~ to certain problems.

THE‘COURT: ' What, as an example?

CHILTON SIMMONS: T believe that it
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was actually from her previous record, before
she had Jaydén, that she had an extra rib.and,
uh, something else -- some muscluoskeletal. |
genetic‘issue in:hér médical~record'that_made’
itvmore”likely that Jayden had thatTés well,
which is a partvof a geherai‘bleedihg‘disorder'
which Jayden has, which is certainly relative
to a hemorrhaggiaﬁ'birth; |

THE.COURT:  But what I’m hearing“fw

then is an agréement,on-the»SubSQquent mediCalA

‘records, with regard to the subsequent medical

issues. I beiiéveAthat still allows you té put
in --- . | , |

&CHiLTON SiMMCNs: Yes, sir.

EDWARD GRAHAM: . Thank yéu, Your
Honor. that-ébouﬁ ﬁhém.wanting-tdirely on .

information as to theAtréatment of a'traumatic

'injury-to his leg when Jamsetta_was’thirteen..

That‘was long beforeA———j

THE COURT: .  You ~--

CHILTQN SIMMONS: - For clarificétionr
the abortion i$~included‘but prior medical
récbrds'are not? | |

THE COURT:  That’s right.

CHILTON SIMMONS: Thank you, Your
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Honor. _
THE COURT: TIs there something in
the | -
orimary == ‘ ,
' EDWARD GRAHAM: Well, it says —- I

| thihkasomehof the other rulings that you’ve

madevwill‘impact'it'suoh>hhat we can agree on

the others without going in the‘minutiae of ——-

-THE COURT; - Very good.

«EDWARD GRAHAM . And I assume, Your

‘Honor} that we w1ll just get together with the

V‘other 51de and redact those document in such a

‘way -— we have no-problem w1th'approach1ngl1t
that way. | |
THE'COURT{'f’ Thatfs'fineﬁ
-EDWARD“GRAHAM: Next, if Your Honor

please, we’ve got “G”. A lot of the récords in
- . this case --.1 hoticelthat defense counsel in

~this case has made oomposite;exhibits, which

often include corfespondehoeefrom_an attorney
or references to an ettorney that requested
records and -- such as, S avaindsey'Smith

Yancey. I represent East CoOper}'which has

- been sued in this case.’

We believe that all records as to
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- former parties and former counsel should be

removed from any exhibits because it'just
canses_undue confusion,and'has no probative
value. .’ o | ’»
| VTHE COURT:‘ Weil, first of all[ have

you settled with all the otheridefendants in

- this case?

EDWARD GRAHAM: - - There were two

- other defendants that we —- the nurse agency,:

we settled w1th and Your Honor - approved it.

As’ far as the Hospltal is concerned we settled

_!w1th~them a few days,for $395,000; it is

subject to Your“Honorﬁs approval. We have
submitted some proposed documentsvto\Lindsey in

recent days. She’s got the check, she’s got

‘the -- she is workingfon the release. We were

hoplng that we mlght be able to get that

approved -- hopefully before the trial started
SO that 1f there was any questlon about whether
or not that was approved _ |
| THE COURT: Your settlement against
the nursing agency, was it ~—'what was the
figure on that? |
EDWARD GRAHAM: It was $80,000.

THE COURT: . Do you agree that those
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on, Mr. Graham?

EDWARD GRAHAM: . Basic”fairness, Tf -

Your Honor please, I don t have the Rule to

i’eite and can’t,recite it from memory; If I
might have a few minutes, durlng lunch I mlght_'
~be able to provide the court w1th somethlng

.spe01flc.

THE COURT: All right. We will

" withhold judgment on that particular issue’

until we have had a chance to reviewithe Rules.

EDWARD GRAHAM: Thank. you, Your

Honor.

THE COURT:  Let’s move on to our
next,one},ceunselor; whiCh I believe is%“Iff'
EDWARD GRAHAM: It is, Your Honor.

One of the- issues in this case is, it’s well

known anytime we’ve got a group of lawyers and:

a group ofvjnrors.in a case that we’ve got a

host- of indiyidual‘variations biologically. ‘

One of the issues in this ease has to do with
where individnal variatiens stop and where -
birth defects begin. .

Our geneticist concedes that this
child has two birth defects.

+ One is a condition coloboma in one of
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Vhis eyes. A coloboma can be genetic. Usually

if it is genetic it’s both eyes, He only has it
in one eye"-It'can‘be.developmental It’s
really just a fallure to completely close off a

Q

space - 1t’s llke a tiny little bllnd spot in

'the eye, as I understandtlt. Anyway, a

coloboma is there, it’s a birth defect.

" He also had aﬂinguinal-hernia on one

/

side. An 1ngu1nal hernia is con81dered by

,genet101sts to be a birth defect, even though

it’s very common defect. Our geneticist has a

son who had bilateral inguinal hernias and he’s

'perfectly flne

The defense keeps trylng to make 1t\
sounds like thlS Chlld has dozens of birth
defects When ‘they take’ one 31ngle blrth
defect of an 1ngu1nal hernia -- an 1ngu1nal
hernlavlnvolves a 51tuatlon where the -= »
there’s the opening in the lining of the body
that‘separates, you:know, different cavities.
And theitesteS»on that side can descend and
slide bsck up, so they are saylng’—— in some of

the records early on it sald that he had two

descended testes. Later records said one of

the testes -- that the testes on the hernia
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side was not fully descended. So they are

trying to claim that the undescended testes is

an additional birth defect and that something .

called a hydrocele'iS’an'additiohal birth-
defect. | | |

If. you have an 1ngu1nal hernla, you
can have the other two.‘ They've taken three
different oohditione, three dlffetent aspects
of'onerbirth defeot,‘trying'to make it souhd
like all of these are birth defects. That’s
one concern. | 7 "” S »

A But then they are g01ng beyond that.
They are saying that, oh,-he 5 got blg ears,
he’s gotf'—— and his ears were smaller than -
every other pefSon in the room~ But, you-know,.
they say that he s got big ears. o

They say that he’s got -— that he had
a marmur at birth that was a very benign murmur
that lots of children have and they sald that-f

1t could be an aortlc sten081s 1-It didn’ t

require treatment* it went away on its own

They are latchlng onto that as another blrth .1e

'defect.

They take dozens of individual-

variations and try to call them birth defects,
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to try tO'COHfuse and prejudice the jury; We
don’t think that S proper.

THE COURT: - ‘Ms. Simmohé?

‘CHI—LTON SIMMoNs- ‘A‘Yes, Yodr ‘Honor.
First of all, all of the terms that we use in
the depositions regardlng the hydrocele, et
cetera, -are all separate dlagnoses in the
multlple medlcal records of Jayden Wo - .

We were simply[askihg if this child had these

~conditions were they genetic or birth defects.

Every single expert in the case conceded that-
they.were geneticvor that ifvthey were a birth
defect and that they were not.oaused by Dr;.
Rhett ahd/or the labor/delivery process.

So we’re not playlng a game here

,We re just deallng dlrectly w1th the Chlld'

medlcal records by hlS treatlng phy51c1ans
Secondly, w1th respect to the blg

ears, it’s an observation made by:our genetlcs

expert hat he found relevant to an oVerall

genetic condition, big ears is a genetic

‘syndrome. So we Were‘not'making fun of the

child that the ears were out‘of‘proportion.

Rather, . it was an observation of the child’s

- ear that geneticists do as part of their job,.
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to take into'consider whether or not a child"
has a genetlc syndrome Even.Dr Milunsky and

even the plalntlff’s expert conceded that there =

H'are hundredS‘or thousands“genetlc'syndromes,

‘that Have'not been identified.

As you stated, Your Honor, yourself
it’s the state of medieél knewledge'and what we

are finding out, thingsvthat we are dealing

‘with now. So we are not takingfit'out of -

proportion aﬂd plaintiff’s own expert admitted
that these were genetlc condltlons or birth
defects, the terms were not 1nterchangeable,
but that either way that.they were'not caused
by Dr. Rhett or the birth.

' THE COURT: -Do-yeu-Want tQ.reepOnd

to that, Mr. Graham°

EDWARD GRAHAM We don’ t llke the

Wdrds,“blrth defects”. If there is somethlng

in the records that‘says that‘thls child has a

hydrocele; I don’t mind them brihgihgvup~that

he has a hydrocele but to call it an individuél'
birth defect when it?e part of inguinei ﬁernie
just gives a faIse imﬁreseion to:the jury.

There are‘a'numbef of otherithings and .

-- to call it “conditidns?tis Qne‘thing, to
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call it “birth defects” is just -- I mean, we
aﬁe going ﬁb be here faﬁ longer‘ﬁhan we need fo
to try this case if we are géing to gét into
all of these-indiviqqal characﬁeriStigs}

I mean,-not'fhat ——’Dr.‘Miiﬁnsky,
during é break, told me about all my birth
defects: my'ane is too big, my. forehead is too
big} You know, maybe I have autism because of
my foreﬁand. My éérs are-even,biggef than
Jayden’s.

If we start getting into ‘individual

variations as “birth defects”, it’s just -—

it’11 be a ciréus,“

THE COURT: = All :ightf Counsel, let
me respond. FirSt.of‘all; I decline to soméhow
limit the terminology that is uséd by the

expérts in these fields. That would totally

4 inappropriatéffor me, as aflaypérson,AtQ

cirqumscribe‘thefway\that the doctors deséribe

conditions and the terminology that they use.

I also don’t think it"s fair to us to --

- because, based on what you’re saying, we need

to take it down because the words “birth

defect” may be inflammatory with. the jury.

Again, I think you give the jury too little
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credit. If it’s an insignificaht_condition, I

think the jury will identify it as an

insignificant condition.

At this juncture, I am going to deny =

youf Motion. You’ll have t§ ocbject

contemporaneously if you believe the cumulative 

effect is too much, goes too far. Again, the

words that you\suggeét_goes too far for the

" court to come down to some ruling —-- so for

those reasons I am going to dény«your Motion at

this juncture.
r’EDWARD:GRAHAMi Next, Your Honor,
is ——-

THE COURT: -One other point, it is

well-known in science, just ‘as you said
-geneticiStS‘described to you, that certain

conditions may be a genetic marker or a trait

that may be relevaﬁt to the damages_hearing(‘

Thus, I think it would be unfair to prevent the =

defense from exploring what I‘percéive to be a

 'fairly well-accepted, scientific belief.

 'EDWARD GRAHAM: = Okay. Thank you,

Your Honor. The next is “J”. This child had -
massive bleeding in -his brain diagnosed roughly"

twenty4four_hours'after his birth and was
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helicoptered over to MUSC, where they did brain
surgery to remove a clot from the cerebellum.

He had massive bleeding in various parts of his

When that\happens, platelets in the

blood go down because a tremendous pércent of

the child’s blood circulating in this body is

now bleéding into his brain. . He developed B

something called “DIC”, which is a condition

‘related to massive bleeding.

Now, the defense is trying to flip

. that around and say that low platelets and BIC
. prove that this child has a bleeding disorder.

© There is just'no reliablé_sciehce to suggest

that most probably that is tfue. They ‘have ali
acknbwledged-that if the brain bleed p£ecédes
the'reduc#ion of platelets énd §o forth that;
uh;f——-that it’é perfgctly lbgicalufor'thésé

conditions to exist-after the brain bled out..

- But they are trying to flip it around to.

confuse the jury, to make it-sdund like those’

conditions are birth defects.

THE COURT: . All right.
EDWARD GRAHAM:  So it is just a

special aspects of what we talked about
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| ‘CHILTON:SIMMONS§f Your Honor, at the
time weytook the deposition of'Mr; Graham’s'OWn
expert- I'askedlher what oertain oondition -—
-were they genetic conditions and she sald no,"
‘that they'are not‘genetlo; they are blrth

defects. I did not raise that term of art

‘untll the expert dld ?—oyou*know, I -1

} don’t recall anybody ever saylng that Jayden -—

but I can’t llmlt a genetlc experts to limit.

his examination of a child.
THE COURT: . All right. Mr. Graham, ~

for the same reasons that I juet denied your

previous Motion, I amtgoing,to denyvthis Motion
as well. ‘Again, it is not somethlng that the
COurt can impose - you Say that it is

violative of the most probable’ rule, but;

‘again, I find that basedlupon the testimony and

the understanding that that is not the case,

that it does meet the most probable rule that

1t may have some impact on<the condition; thus,

the court denles this Motion..

EDWARD GRAHAM: “K”, if Your Honor

'please, defendants had- taken certaln parts of

'the early medical records of MUSC where there,

N

- 287



268

10

11

12
13
14

15

s
17
18
19
20
21

22

23
24
25

Jamsetta Washington v Edmund Rhett, Jr,, et al 153
: Case No. 07-CP-10-01553
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

is a differential diagnosis or comment, such as

‘we need to figure out’ -- or ‘On the MRI we

can’t see the transverse sinus. We heed to
missing or if we can’t see it because it is
filled with blood.’ Théy later figufed out
that it was filled with blood, but the defense
is trying to‘score'poiﬁts-and confuse the jury.
by éaying to theséivarious_expérts, ‘D;d you .
see where there was the'diaénose.of a missing"
transverse sinus?’. ‘Did you see wheré there =
was avdiagnbsis of'é compressioﬁ?’ | |

What they said was that this could be

- traumatic, it. could be compression, ‘we need to

know more about the history.’ They’re trying

to cherry pick things’aﬁd'twist.them around as

7though that’s a diagnoéis‘and it’sAcOnfusing

and prejudiéial to the jury.

THE COURT: All right.. Again, I am.

"going to deny that even before I hear argumeﬁt

- from the side, because of the way that you’ve

described it. I believe that it is incorrect

to do that and I don’t believe that the defense

would do it. TIf they did it at their own risk,

you would,certainly have a response that I
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believe that‘the jury would appreciate. So --

thus demeaning the believability and

credibility of their overall defenée;t_So I am

going to leave that”Whére'it/is.. It is:déhiedf

’ specifically at this. point.

EDWARD GRAHAM: And, if Your Honor

please, the next one is “L” ‘but we don’t need -

to discuss it; from your earlier rulings,'I
know that you are g01ng to deny that :So I

accept ‘that rullng

. THE COURT: (Affirmative nod)jfvery t

EDWARD 'GRAHAM: The next one, “M”,

this was just a:general category to exclude all

evidendé which is'irreievant or that has -
minimal‘evidence'butwe;ghéd’by préjudiciéi'or.
confusibn. ‘ | |

THE COURT: ‘hRight. |

EDWARD GRAHAM: .  One thingiin~h'

partlcular that we would like to brlng out is

" that one of thelr w1tnesses, one. or. moregof

their witnesses, had speculatéd that Jaméétta’s

internal anatomy might be abnormal There is
no evidence that it is abnormal.‘ None .of thelr

witnesses have examined her to see 1f 1t'1s,

B 269
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normal or abnormal.
Basically, if Your Honor please, one

of the big issues in this case has to do with

‘What the'staginq of the baby Was in-the;birth-

canal when the vacuum was applled  Just

assuming that this is the openlng of the blrth

- canal and this is the vacuum,cup, Dr. Rhett has

testlfled that this was an outlet vacuumlng

with the head crowning ahd that the cup just

- went rlght here Well, we’ ve. got a birth
'v;deotape.‘ There you can measure -— the cuff
‘used a fivefcentlmeter basis. When the head’

fengagedh,that'is zero station..  They measurev-

hlus five in the downward direction, minus five
in the upward'direction,'to“determine whether

the baby~iS.ready to birth or not. Differeht-

- rules apply fer'vaCuum usage'depending:on whete
‘the baby s head 1s -We can pteveithat this was
a dellvery by the blrth v1deo and the |

.mathematlcal calculatlon

They are trying to undermihe those
numbers bylsaying that ‘well, if the

Qbstetriciahhused a plus five centimeter to

determine from the zero station to the outlet

of the birth canal but Jamsetta might have an
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extra blg birth canal.’ There is absolutely no

evidence that She does. It will be just

‘completely speculatiVe} completely speculative)'
no sc1ent1f1c basis for assertlng that. Again,

it would tend to. confuse and prejudlce the

' jury. . 1" } o

THE COURT:. All right. You want to

respond to that?

CHILTON SIMMONS I don’t know what

Mr. Graham is talklng about . We ve never

contended that Jansetta Wash;ngton had an eitra.

blg blrth canal

THE COURT: Well,. it appears to me

_that 1t is not - g01ng to be ‘an issue, Mr.

Graham. If 1t does become an 1ssue, "please

| object contemporaneously.

- EDWARD GRAHAM: Thank you, Your

Honor.
THE COURT:. .. Thank you.
EDWARD'GRAHAM:“ ' We have a general

. request for all‘evidence'which fails.the.most
-probable'ruleuHZWe‘heVeZdealt with that before. -

‘There are certain specific context, and I feel

that»they may come up from time to time during .

the trial.

a1
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We can deal with it with each.witneés as we get
to it 1f the Court would ---

THE COURTf _ Well,,in o;der to, ag'
best wé dan).ﬁSé‘ourftime’efficientiy, if there

are some issues that we can resolve in advance

- while the jury is not here todéy; let’s do what

we can —- let’s take up the -~ are you prepared
to argue the Motion to amend the pleadings.

'ROBERT HOOD: - . I would rather that

Chilton do it because she was -- she will be
‘right back.
THE COURT:. Okay. We will be at-

ease_fof a few minutes"until.she éQme back.
ROBERT HOOD: =~ Thank you.
THE:CQURT:' We will just sit right
here for a momeﬁt. AWhaf I,WQUld.like to_do
alsokléftér we finish”phesé, is retire to tﬁe
back ahd révisit‘agaiﬁ the:potéhtialvfor‘
resolviﬁg’thié cééer-if there iS'any potential,

based 'on any change or rUlings made here.

'ROBERT HOOD: ~ Yes, sir.
- THE COURT:  Ms. Simmons, welcome
back. I understand that you are going to argue

‘the Motion ---

. CHILTON .SIMMONS: . Yes, sir.
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THE COURT:  Okay.

‘CHILTON STMMONS: We would like to

. first argue the MOthH to -~ I’m-SOrry. The

.flrst Motlon is regardlng Dr Rhett’s

testlmony,.Your Honor. Two issues on- this,

7 Judge.

First of all, in discovery Plaintiff’s

counsel repeatedly asked Varlous expert

‘w1tnesses, 1nclud1ng Dr. Ottlnger or~Dr
~'Norton, could . they 1dent1f1ed doctors who they
.belleved were.“doctors stuplder than Dr
‘Rhett”; -and’ that’s a dlrect quote _ We dld fllefﬂ

our Motlon for a protectlve order regardlng o

that and Judge Dennls ruled that they would be’

'prohlblted from us1ng that term further im.
dlscovery. We would llke to extend that rullng‘
zto.also include.thls.trlal. We have~1t hlghly
yprejud1c1al and not in keeplng w1th the rule of:

.‘c1V1llty

EDWARD GRAHAM:  Judge, I have

(absolutely:no_intentronAof‘doingjanything‘of"
a:_the kindr but I'also Would‘eayithat we don’t
fhave a copy of any Motlon in limine along those
-~llnes. So if there are MOthHS in llmlne, we .-

would like to be served with that.

273
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THE COURT: I have a coversheet

dated 2/18/10 and filed, this Motion, on

February the 18th at‘3309¢p.m. 4—'you,donft'

Have a copy of it COUnéélor?_

EDWARD GRAHAM: We have some -- we

_have some Motions in limine but nothing that

»addfesses that comment, that I ---

“CHILTON. SIMMONS: Tt was provided on

- the due date. I donftfhaveAan'éxtra-cépy'iﬁ my‘

" hand. But it’s the Motion to'limit_testimony.

about Dr.’ Rhett. =

| _,EDWARD,GRAHAM: - Ccould you show it

to me?A o o ) L
CHILTQN SIMMONS:" Sﬁ£§[5ftendering).f

' JAY DAVIS:  Your Honor, I have a -

THE COURT:  All right. Mr. Davis

"has a cOpy'fofJYOu, Counselor.

JAY DAVIS:3,' (Tendéfs to Mf, Graham) .

CHILTON SIMMONS:. Also, Yéur‘Honor;
with regard to ---

,THE'CQﬁRT:':r Well, let’sAf— With
régafd_toAthat'uhfortunate‘Charéétefization,‘
I'lluagfeé with you that would ndt;be': |

appropriate at trial and counsel would not use
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ait’at trial. The court ekpects that it would

not be used at triai, or anything similar. Go

that Motion, plaintiff’s counsel -asked

witnesses to judge Dr. Rhett’s level of

knowledge based on,his‘deposition testimony, -

" specifically with regard to how he was able to.

answer definitions of specific medical terms

during his deposition. We find that ‘is not .

appropriate and is.prejudicialito.the jury:

Dr. Rhett is in prlvate practlce,'he’s not"in a

teachlng hospltal where he was . used to glVlng
dep081tlon. It’srlnapproprlate‘that'an expert'

would be asked to judge hlS competency as to

how he answered questlon about medical terms in

a deposition as opposed to what'his records~

reflect and ‘what the video shows as to how he

' dellvered ‘this baby

B THE COURT: All right. Do you want
to respond to- that°

'EDWARD GRAHAM: Yes, Your Honor.

We would ask that Your Honor charge the jury

that a physician, to meet the standard of care,

must have sufficient knowledge of the medical

CHILTON' SIMMONS: Alsé with regard to .

275
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issues and must act upon that knowledge in an
appropriate manner consistent with the.standa:d
of care. We think that it is éntirely'proper
for our eXPErtsltO rely oﬁ the‘sworn‘testimqny
of Dr. Rhett. I mean, his -- his knowledge, |
according to one defense eXbert; is clearly not
in the top fifty percéntile. It’'s somewhere in
the,bottom half, but brobébly nof'the_bottom
ten pércehf.v Wé’ve‘gotAall'kinds‘of statéments

that the doctor madeithat he defined terms

completely inappropriately that relate to

specifics in this case about the difference

between how to determiﬁe the baby’s station,. so

that- you know: if you can properly apply a-

vacuum.

I asked,him, ‘how do you know’ a

cértain question about the station and he

answered by making reference to a bicipital

(phonetic), which he later admitted was a word
that he just made up. He testified that the
bicipital was the imaginary line betWeen the

two occipates. There is only one  occipate, he

;_thought’that there were_tWo occipates.

There’s just, we think, a lack of

knowledge of anatomy and a lack of knowledge of
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obstetrics and a lack of knbwledgé of the

| dangers of the vacuum.used which are critically

important issues.

'THE COURT:  All right. Do you want

CHILTON SIMMONS: - Yes, sir, very

E briefly. Again, to ask an expert what kihd of

physician Dr. Rhett is based'on'answering‘
definitions in a depbsition,is'confusing

because that doesn’t mean that he doesn’t know

‘how to deliver -a baby. What that means is that

" he doesn’t‘know how,to.anSWer what. - that

definition is on the"spot in .a deposition.

' We just’ think that is confusing to

Have these multiple questions of theée experts

talking about, ;well/'how did Df. Rhettfs

knowledge of obstetrics compare to bthef

obstetricians that you know?’ 'It,takes-it out

' of'contéxt, talking about hbw}he;ansWéred

questions in a depbéitidnvversus how he
practices medicine.v
THE COURT:  Mr. Hood? =
‘ROBERTHOOD:.:' | vaI_may, You£ g
Honor, Jjust bn;this one Motion. '

THE -COURT: Yes, sir.

2717
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ROBERT HOOD: Dr. Rhett and I are
lifelong friends. He’s delivered_thousahds of
babies. He is Board-certified:. The reason -

vthét'I am hére is becalUse hé was examined at

length~in a deposition that was cruel and

unusual punishment and we want this jury to

hear him testify and rectify that problem in

his lifetime.. For him to stand up and -call him
stupia‘——,(pause)*—f is-iﬁexcuSablet
| THE COURT: . Okay.
EDWARD GRAHAM: ~If Your Honor -

please, if I may, I would like to apologize to.
Dr. Rhett for iosing my cool -and using tﬁat
phrase. I was fruétrated beCausefI didnfﬁ
believe that»the'witnéssvwas‘being fbrthrightl
and direct in answérihg some questioﬁé. i_lost

my cool. I'donft‘inﬁend to do'anything'albng

those linéS'during this tfial.

THE COURT:  _Than:you; Just a
moment, please, (Sidebar with law clerk),

Just thinking out loud, my inclination

'is to grant the Motion. First of all, it’s a.

Jjury deﬁerminatioﬁ for credibility and believ-

ability. It is almost pitting a witness when

you ask one witness ‘is this. other witness
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 capable and ‘competent’ based on a limited

anéleis of sométhing said‘in a deposition.,
‘it would seem to me that the best
evidence oflwhether Dr. Rhett is capable and
cOmpetent,Ageﬁerally‘and Specificaliy, with
regard tO‘thisAverdict wouid be from 5 §éneral
analyéis of the evidence in this case and.v'A
ﬁestimony about what happened and not about

what some defense -- I mean, that Some.expert

.would say about a witness.

TQ‘me that invades the province of the

jury. Mr. Graham, why wQuld>that'noﬁ be

invading énd usurping the jury’s role?

EDWARD GRAHAM: . Well, let me make

'sure that I"uﬁdersténd what we' are talking
~about.  If we are talkingfabout me askihgva

defense witness how Dr. Rhett ranks,'of their

own knowledge, that’s one thing. I thoﬁght

they were talking about admissibility of his

 lack Of knowledge as expressed in his

_ deposition testimony.

THE COURT: "_Well, let me stop you

right there. I don’t think that there is .

anything‘wrohg with you asking a witness,

‘Well, didn’t you testify in your
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deposition...’ -- I,mean,lhe’é a party.. You
can use his deposition.for‘any purpose

including quoting from him -- Whatever the word

. is.

But to say ‘that Witness X says that he
falls within the tenth percentile of knowledge,

which is grossly‘speculatiVe, is not

'appropriate.*

"EDWARD GRAHAM: . But, Your Honor,

it’s is critically important to the plaintifffé

case that we allowed through our own experts,
who are entitled_to reasonably rely on Dr.

Rhett’s sworn testimony about his lack of

~ knowledge. of anatomy. and of obstetrics. It
‘goes directly to the use of the vacuum in this

fcaseAwithout'knowing the station, without

knowing the dangers and aAchild>is’brain¥

“damaged as a result.

'THE COURT: . I hear what you are

saying but, again, going back to the threshold

consideration, for some witness to assign a

percentage and say that this is .inappropriate .

and he falls'in'a'certain'percentilé would not 
bé»permitted.

Now, to-go further and say that ‘the
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witness.(éic) in a deposition didn’t know this
term and, thus, I'ém concerned abbut_his
ability to'use«the vacuum-assisted delivery

under this'sets of circumstances’, that may be

Let me’hearrfrom the defense as to

whether you believe that’s an appropriate use

- of an expert’s testimony. Or, a better'way,to
- say it is if you beliéve«itAto be
“inappropriate, please give me a rgle‘Or.é

'precedéht'to supportfybur'positionf

 CHILTON SIMMONS: We have no problem

‘with that testimony, Your Honor.

THE COURT: I don’t think that It
have‘~j'I think what I am heariﬁg4is that a'
consehéus@is deﬁeloping as ' to Whétuis an
appropriate use. You know, juét -- again, if

it is relevant to the téétimonyyqf the expert

abbut Dr. Rhett’s -- becausé'you are

testifying about what Dr. Rhett dld ~- that

somethlng in' the dep051tlon mlght cast llght

- upon him, maklng a fact‘more probable than not, .

then it comes into evidence. That’s the best - -

ruliﬁg that I can give you at this point.

- EDWARD GRAHAM:  Thank you.

f281A
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THE COURT: Except to say that
contemporaneeusly, again you mnst object if you
beliete it is hasaviolated -—- has gone beyend
what‘the rules say.

| EDWARD GRAHAM: ~ So when you-rule in
favor of that,Motion, lt s a very limited
ruling? Just that I can’t ask questlons abotu

percentlle rank of knowledge and that sort of

-thing.
THE COURT: =~ Well, I don’t think that:

;1t is approprlate for you that you thlnk Dr

Rhett 1S a poor doctor
,EDWARD GRAHAM: . I understand
, THE CCURT:.V Based on ‘the fact that
‘he didn’t krniow this in his deposition,. this’
'EDWARD GRAHAM: T understand.’
THE COURT:: Again, the reason that I

say that is because that is a very limited few

‘minutes in.a‘physician’s;life;whe has had a
-lrfetime of serving the public

A better way for the juryrto determlne‘
exactly what happened here, Whoﬂls,capable,,who
s competent and who is not,;is'not froﬁ What a

witness says based on something that might have
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occurred in a deposition bBut based on the facts

of the oase.

That’s the best that I can tell you at .

this time. I don’t think that a defense

witness or a plaintiff’s witness should 'say,

‘based on the fact that,he‘didn’t know this in -~

hia deposition, he falls belonthe standard of
care.’ | |
| EDWARD GRAHAMQe- tAll:right.~'But we
would be'able to address_gape in knowleogeh

which would have an effecthon his ability to

manage this labor.and-delivery.appropriately?

THE COURT: Exactly.
EDWARD GRAHAM:  Thank you.
THE COURT: - ,That’s an appropriate

line of questioning:
EDWARD GRAHAM: Thank you.

THE COURT; u' And if the defendantsA

’belleve that you are g01ng beyond what is’

approprlate, then agaln a contemporaneous
objectlon can be made to brlng it to the
court’s attent;on andva rullng would issue.

All rioht, let’s,move-tohthe next
point; ‘ | | |

CHILTON SIMMONS: Thank you, Your

283
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Honor. The next Motion that ‘we would like to
address is the Motion in limine regarding

tatements made by Plaintiff. Your Honor, we

n

have assémbled'here’for today’ s Mbtioﬁ bﬁtywe
would just ask.that ybu would inform fhé
plaintiff before- she tékes the stand, just so
that she does understahd that as far aé the
hearsay rule that.she would not be able to
testify‘that seVéral doctors, or'é do;tbr, told
her that the vacﬁum\cagsed Jaydénfé injuries;
When we brought this’up iﬁ her depééitidn} she
said that several doctorsftold\her that the

vacuum caused the injury4but'she‘wa3'not.able

‘mth provide the name'of,a specific. doctor or the

name of the medical entity where it occurred.
We'Wbuld just ask thét you -- wanted, to give
you a heads up‘on_thatﬁ. - |
|  3~THE COURT: - - ‘M:. Graham, 1is there 2
dispute about that? | | ﬁ
EDWARD GRAHAM:  We don’t intend to
ask‘that éuésﬁion. I mean, if they'open the

door through cross—eXamination of her, then

‘sométhing like that_might come out but we

certainly don’t intend to ask her.

THE COURT: " It would be difficult to.
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open the door.with such .a nonspecific reference

but -- I hear Whattyou’re saying/ but -- your

Motion is appropriate. Ms. Washington, I would

just- say to you, and your‘lawyer_will explain

this to yoﬁ better than the court can, i;m

" certain, but it is inappropriate under most

circumstances to say what someone else told you

in court. The best evidence of that is to

: bring that persoh in who appatently'saidpv

‘something and have them say what they said, to

a&oid any confusionfer misunderStanding. IA
will let yoﬁr iawyer explain thatpte your
furthet. I willpgrant.that'Motient .

EDWARD GRAHAM: Your Honor,'may 1

speak to a tlny aspect of that Motion? -

THE COURT: Go ahead, (afflrmatlve.
ned). ‘ . | .
EDWARD GRAHAM: ordinarily,héarsay
paSSumestwhat somebody sa?s, but notfalways.' It

they were to ask, for example, why;did you file

this lawsuitAand the answer is ‘beCause'i kept

hearing'from.doctors that Dr. Rhett had caused

my child braln damage by the 1mproper use. of

the vacuum.’ That'’s because of notlce, not

hearsay and we believe»that.it would be
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appropriate. That’s why T said what T said

about cross—examination.

THE COURT: I understand that. If
the explanation --= I-didn’t gd'intd‘it'as far
as Rule 803, but'?—'We'could speﬁd the rest of

the day, .even lawyers talking among lawyers,
about'exceptibns to thé hearsay Rule. We will
just -- I cannot in advance the,circumStances 
in which thét Would.arise. We will»jUst‘ﬁave
to rule contempoiéneously,_buﬁvl’d.say that if
the defense'asked.a question like ‘why did. you
fiie the laWsuit’, wé'might as well give the
witness a bat to hifvthém over the héad before
they.gét the an§Wer.' Alluright}’ Next Motioﬁ?
 CHILTON SIMMONS: . Yes, sir, Your.

Honor, our third and last Motion to_addresé'is

the Motion to amend the Answer to add

comparative negligence. We would just ask Your

Honor, to conform,the‘evideHCe'that has come out

in discovery info the pleadings, Specifically
as related .to théAalcohol, marijuana and .

tobacco and also about the STD issues. I know

- some of your rulings, about the alcohol, have

come in.

‘THE COURT: You.say that would lead
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to a defense of comparative negligence?

CHILTON SIMMONS: (Affirmative nod).
THE COURT: .Please'tellfme.how.
_ ‘CHILTON SIMMONS: Your HonOr, just in
that if the jury found that the alcohol did
cause Jayden’s problems that that would

certalnly lend:credlblllty to the-comparative.

’. negligence.theory,_that she did have some
pportion inlcausing'the‘injury; ’Importantly,

" the plaintiff'has'heen trYing to put all the
.blame for Jayden S* problems on: the vacuum and -

- some of Jayden S problem(s) mlght be caused by ‘

'somethlng other. than the vacuum; Or, they might

not be caused by the vacuum at all. ‘
THE COURT Isn t that really a
damages issues as opposed to - causatlon, 1f...

there was negligence in applying the ~-- using .

the vacuum-assisted delivery?' I am not,certaln‘

that somethlng that would impact damages would

be a, guote, comparatlve negllence

Do you have a ——»we.had this issue. in

.the last case that we tried together, that- a

damages issue was ralsed as to comparative

‘negligence. Tell me what case that you rely

upon or what precedent that you rely upon to

237‘.'
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assert that that is comparative‘negligence as

~opposed to a»mitigationAor‘damages argument?

CHILTON SIMMONS: - I do not have a

‘case offhand but I wouid ask'YQur.Honof'to

‘allOw_us the éfternoon to find one and get back

to you-on that.
THE.COURT:‘ ‘A1l right, let me just

hear generally from the Plaintiff on that.

~ EDWARD GRAHAM: ~ TWell, on the point
_'that‘you raise, ‘Your Honor, we”agree;' It's —-
" but it also comes off the.-- we’ve taken

thousands and thousandé of dollars worth of
deposition, all -around the country. - We haven’t
/focused.on any alleged compa:ative‘négligence.f

Plus, as a matter of law, I am not sure that

- comparative negligence on a representative

party could be held against a minor élaimant.

So it seems to me that the Motion is flawed for

_ several .reasons.

“We’ve'anticipatedAthatAthey,would’have
these'defenSes that'Say ‘e didn’t cause your
‘brain damage or other problems with‘traumatic
vacﬁum.’ That'althol causedlit>or some damage
associated with aicohol rather than traumatic

vacuum. As a damages argument, I understand .
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that -- but I -- I don’t think that it’s a
comparative negligence defense.

THE COURT:  Very good. At this

‘point I am going to deny your Motion. Of

course, we will hearAthe evidence and then can
decide at a later time whether or not this
rises to the level of comparative negligence.‘

At this point the Court declines to allow you

" to amend the pleadings.

CHILTON SIMMONS: Thank you, Your
Honor. We will reserve. that. |
THE COURT:  Very good. Anything .

further now from Defendant  Lowcountry

ObStetricé?
" JAY DAVIS: No, sir, Your-HonQr;
THE COURT:  All right, let’s talk a

little bit before we break about the trial and

how we want to run the court since we may be

togefher for about two‘weeksf Sq'that\We have
an understanding‘before Qe begin. -
Madame Court Reporteﬁ; do yoﬁ have an
exhibit 1ist? o
| | COURT REPORTE&R:,‘ - Not yet, sir.

THE COURT:  Is there.a joint. exhibit

. list or have the exhibits been reviewed by
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counsel? Is that process complete, Mr. Graham?

EDWARD GRAHAM: . It is not complete.

‘We'’ve spent hours and hours workiﬁg on that but

- we agreed that we couldn’t finalize it until

after Your Honor ruled on what needed to be
redacted. So that‘s the part that.is missing.
We have got eome demonstratiﬁe.issuesvthat'We
need to gQ'over._.We went over all the other

exhibits. It seems like there was some

potential demonstrative evidence that thetv

defense didn’t have. Do you’all have that‘noW?

CHILTON SIMMONS' - We marked ali the

lrecords and we want all of them to come in. :We
agreed to get together on the demonstratlve

exhibits.

EDWARD GRAHAM: = That’s not true,

Your Honor. We did not agree on-'the exhibits

tcomingvin. We:agreedfthat that there WOuld'be'

certain exhibitS‘thatethose'were the'exhibits)
but we have different versions of the éxhibits.
We agreed on what the versions were. We have

not addressed objeetions.

$HE’COURT»v AlL right, this is what
I -1 understand. Let me say thls[ I don't
want to put our trial -- a trial is stressful
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to begln w1th I don’t want to get here in the
mornlhg and have a bunch of work dumped on our
court reporter when she doesn’t time to-do it
before the trial starts. So I’m'gOing to .leave
yoa this afternbdn to finaliie yeur exhibits
and have ahvexhibit list - to premark yeur
exhibits and giVe that list to our ceurt'
reporter first thing in the morning, without
further dispute qr arguﬁehtlbecahee_we’re not

going td'have time to take theseimatters_up in

- My personal phllosophy is that 1f you

have documents that you ‘know are going to be an.

exhibit and there’s an agreement’oh‘them and -

you want to use them: in yourfopenings} you may

do so. But of course opening Statemeht is not -

some big persuasive eveht,'itﬁs'simply an
opportunityAto[tell:what you believe that the
facts will or will not show. The court will .

allow you some limited use of documents that

are agreed upon by all the parties that will be

in evidence.
Now, if you cannot do that, if you
cannot agree on the evidence, I’11l be here by -

9:00 in the morning -- but just remember that

291
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we won’t have time in the morning, beCéuse'
we’re to start at 9:30;}I'tdld the jury that, -
to talk about that in thé morning. We won’t
have a'iot of time to do a lot of tampéring or
dickering with the evidence in thé morning
pefore trial. Wé’d«have:to wait unﬁil‘somé

later point in the day. Please be aware of

that.

Lét’s'jus£_£alk‘a iittle bit-generally'
about how we-aré'going té'opérate,in.thevtfiai,
-- go ahead, I'll letAyOQVall'finishquur
conversation. | o | | |

CHILTON STMMONS : Your Hondr, I was

~

did not agree to the admissibility.
THE COURT: . Okay.

JAY DAVIS: . I didn’t want to cause a

we could just. go ahead and address those ---
"THE COURT:  That’s why I am here

today. If there 1is something thét_I need to

there’s no_reason_to put Gayle (Court reporter)

in a crisis in the morning, as well as getting
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us. started off in a dlfflcult pOSlthH w1th the

jury 31tt1ng there“waltlng, wonderlhg what we

are doing. _Isithere some ev;dentlaryv;ssue or ..
are . they not yet to the point where the court

- can rule?

CHILTON SIMMONS: T think where we -

are 1is' that defense wants ail offthe medical

-records of the mom - and the Chlld to come in.
'ePlalntlff’s counsel does -not agree to that We

haveAagreed'on the‘actual coples that w1ll come

in if you So“ruleathatfthey are admissible.

The bottom line is that. we have agréed on all

‘the actual copies as'the:authenticAreCOrds and

we " have thoseAmarked We will now be able to

’redact them accordlngly to take off certaln

1nformatlon, but‘we -- we wanted to wait on

your ruling so far_as'alcohdl‘use was

- concerned.

THE COURT: - And T ruled.
'CHILTON SIMMONS: = So possibly we
could leave that in. |

ROBERT HOOD: All .we want to do

is to make sure that the records that.he‘wants‘f

to put in evidence are the complete medical -

- records.

293
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' THE  COURT: Right .
ROBERT HOOD: We do not object to
the authenticity. AdmisSibility ~= if there is

some'hearSay in the record, then we.would:want
to reserve the right to talk about that at the

time. We don’t. know of anything, to be honest

with you.

THE COURT: Well, all right. Here

is.my response, we’ve all been doing-this~a”

long t;me, you "all have a pretty good general

feel,for'what'would come  in and what would not’.
I_will let you review the recOrds outside of.my'
presence. If there are‘some that‘you'cahnot

resolve, then we will just mark those as

*“unresolved” and we will take that up tomorrow,a

on some break or at some . point, out81de the

jury, maybe at lunch tlme work 1t all out You

‘just can’t go into 1t at the openlngs, and -

that’s way we won’t be driving a train wreck

tomorrow morning. Is that satisfactory?
CHILTON SIMMONS: Yes, sir.

THE COURT: . - Okay. Again, I will be

'here by Q:OO,ande’m-oertain that Gayle will be

_hererby‘9:OO,;if not before.

COURT REPORTER: Yes, sir.
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THE COURT: " Give her the evidénce

| that you have, be sure that we’ve got it

marked. What agreed upon, we’ll know. What is

not, we’ll know. Then we can resolve the case.

Now_let’s ﬁalk:a little bit‘aboﬁt~how

we are going'to proceed in trial. -Mr. Graham?

EDWARD GRAHAM: .  Your Honor, may I

say- one thing?' I would like to enter'the_

,de31gnatlons of. some -- (tenderlng)

THE COURT:, , Thank you
EDWARD GRAHAM: Thank you, Your

Honor.

THE COURT:.  All right: Just a few .

points that I wduldlraise. Flrst let’s gd

back to the civility issue. T realize that

_tempers flare iﬁ‘depositions.' Trialiis; of
‘course, extremely stressful. I do want to
‘remind everyoné-that ﬁhroughout'thé procééding~

‘that we have got‘a jury in here, that they

gauge us for our competence and our:

capabilities as. lawyers and also how we act as

~humans. I would just again reiterate to

you’all that we are going to be civil, get.

along. Of course, we will treat all of our

295
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witnesses with respect no matter what their
stations are, no matter how much we may

disagree with what they may say.

' . Secdndly[ let’s talklabdut tlmlng;"

One of the things that I’ve always tried_tO'do

-with a jury is to be punctual. If I tell them

that we are gbihg to-start at 9:30, then I

intend to start at 9:30. TI'don’t intend to

 ‘come'Out here at 9:30 and then:learn that T

have several matters that need to be resolved,

then at 10:15 go back thére"to_brihg the jdry‘

out. We are going to give them more respect
than that. | |

So i there is aﬁ‘issﬁe that ‘I need fov
take up, I WOuld ask you.to tell me in the
afternoon beéfore I tell fhé jUry'whét~time to

come back in the morning; so that we can take

it up before, and I don’t haVe them coming in

and sitting, waiting.

If T tell them that we are goihg to V

take a fifteen-minute beak, we generally take a..

‘,fifteen—minute.break and then start back.

While that‘souhds iikela very Simple 

concept, when we’re in trial, as you know, ther:

“are’a.lot of things that get in the way of that
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but be aware that I am going to try to be

timely with the jury at all times and

'fespectful of their'schednle.

Microphones. -You have a-microphone on

. your desk, obviously. Please remember that a

whisper, whether it be a soft whisper or a
quiet whisper, can very easily be pioked up on
these microphones and broadcast to the court.

Secondly, when you are speaking'and wish to be

on a mic -- like today;_your mics are p01nted}'

up, ‘that makes 1t much easier on our court

reporter: 1f you 11 stay near a mlcrophone or 1f

you will pull the microphone to you;-which iS‘a.

very simple act, 'just remember to do. that. "As’

you know, if the jury wants somethlng played -

back, we can play it back from the sound.

system, from the‘ampl;flcatlon system by which
we are recording. I don’ t want something to be’
off mic and'something'be missed thatfwe cannot :
Cfix. | o
‘Also, if you bring a witness. down from

‘the stand to the jury trial,.please:remember, L

first of'all, to position that position on the

far side of you-so that the witness is looking

‘back at the court reporter and can thus be

o297 o
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observed by the court reporter.

-Secondly, please remember to speak up
so.that everyone can hear you. Reﬁember,
you’ve got to back to me and although I‘am not
the oheﬁthat has to hear,everYthingvas the fact
finder, it is best thatetheicourt'be able to

hear. Remember that, counsel ‘'your witnesses

. about that in advance.

If you have an objection, and I eXpect

‘that we may have objeotions during the course

- of the trial, —4-as youAkhow, this isAﬁot my
Cfirst trial'nor.is it yours.‘=So:if'yoo have an
hobjectiOh, please just stand up ahd.say.

'“Objection" and give me a one word of what_it

is: leading, hearsay, irrelevant, whatever it

. may be. _I will just tell you now, please do
not make a speech for Wthh there w1ll a jury -

- if that happens, one - of two thlngs is d01ng

to happen. Elther I w1ll have to embarrass you

by saying ‘we don’t make speeches to the jury

. in our cases’ or give the other side an

opportunity to. stand up  and make aycounter

" speech about the objection; ifrI,need(

additional information about the,objection/ I

will ask you for it. Generally, 1if I have to .-
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do that, ‘I have given the other side an

‘opportunity to weigh7in,vbecause the Jjury is

sitting therevlistening;_l generally givé*the

othér side an opportunity a chance to respond.

'"First of all, for my own edification, I tryﬂté.

be fair and have this case, the defense of the
case, presentéd.

Then, again, I will encourage'the

defendants, for reasons of efficiency,. to -- in )
 your-joinE‘defense not‘to belaborithe'points or

- to -- I say in'tandem'tb cover the same:

territoryr‘ T will leave that to. your
professional capabilitieé to reduce that.

Mr. Graham,fthe.plaintiff’s-case,

‘since you are going to-start -this off, I would

~-just say to you that Speed and efficiency are

important to the jury, as well sovbe cognizant
of thét. A lot of délays, a lot of what

appears to be unnecéssary testlmony or

repetition in a lengthy trial, like this, I
" think can be damaglng -~ to either 31de s case.
’{Certalnly it 1s damaglng to the speed and

"efflc1ency of the proceedlngs

How long does the plalntlff that the

plaintiff will take 1in openlng?.
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o EDWARD GRAHAM: Perhaps, estimated,
2 an hour. o |

3 . THE COURT: -~ And let’s -- for

4 . economy, for the déféndanfs,jhow m@ch time-do

5 you believe, Mr. Hood, that yourAside{will

6 need? |

7 - ROBERT HOOD: C We won’ t take any
8 longer-than the plaintiff. " If he takes an .

9 hour, we won’t take_any‘mOre"than-an'houri

10 Hoﬁestlyr I think'maybé,a half hdur.’» |

11 ‘ . THE COURT:. Very good. Mr. Davis?

12 - JAY DAVIS: No more than five or ten
13 minutes, max, Your Honor. Could I just address'

14 - one thing further?

15~ THE COURT: -. Yes, sir.

16 < JAY‘DAVIS: “'.Do you reqﬁire me fd
17. object simultaneéus.with'Mr. Hood or would it
18- bé'sufficient_that_Wefcan agree ﬁhaﬁ if'thére
19  is a vicarious situatiqn; a'liability" |
20 .situation,'that.we.qould héve joint. objections
21 or QO you reQuire me to Stand'up and‘ébjecﬁ?

* 22 o B THE CQURT:4  i'understand.v Let me

223 hear from.therther side.  Does he plaintiff
24 have a position on that?

25 T . EDWARD GRAHAM:  I don’t want to
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belabor anything to the court or for Mr. Davis,
however Mr. Dav1s said eafller that he was
planing to Cross examine other defense .

w1tnesses.V It seems to me that, in fairness,

-if he would be willing to concede that, I would

'absolutely concede ]Olnt objectlons

THE COURT: . Thank you, that s what I

needed to know. I am going to. ask you to

. object contemporaneously. . A lot of what we are

really covering here is not something that will

be,beforetme,f Ultlmately it may. be a clouded

"issue. Thus, to somehow do- somethlng down here
by giving you license that~is'then fatal at the

.appellate court level is probably not amgoodt

idea.
JAY DAVIS: I certainly understand
the court’s‘position. |

| THE COURT:  There may also may do -

‘thins, depending on how the testimony breaks,

that you may not post an objection to. I’d

just ask that you object contemporaneously.

~JAY DAVIS: Thank you, Your Honor.
THE COURT: f Very good Counsel, I
'am not g01ng to llmlt you in your openlngs I

would just simply say to you —- well understand
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the attention Span.of the jury is. important in
opening and closing statement; thus, I will

leave that to your professidnaiism. But 1f you

-—— T will stop you in an hour because time. is

getting close for,the jury at'thatApointJ:but
also because that’s a lengthy opening .
statement.

EDWARD GRAHAM: Yes, sir, and I

will try to beat that significantly but I hate

..to }— I hate to straightjacket myself.
| THE COURT: T understand. Well,
here is what I will do. I will warn you at

fifty minutes, if we ever get to that point,.

that you have ten minutes'remaining.' Fair

.enough?

EDWARD GRAHAM:  Thank you, Your

Honor.

will proceed in that fashion. ‘Okay.'

Now, I’veuﬁalked,a little bit about

some things .and now I’11 listen to comments by

counsel so that we have an uhderstanding here.

1711 go-first to the’plaintiff, about the

procedures you are going to use in trial.

EDWARD GRAHAM: Judge, only on

' THE COURT: . Samé for both sides. We
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objections. You want us to give you a one word

. objection, without talking?

THE COURT: .- Right: “Objection,
hearéay;” Please do. |
EDWARD GRAHAM: ~ Thank you.

© THE COURT: Anything further from

the defendant?

ROBERT HOOD: " Your Honor, he has

given us the designaf&oﬁs'of,Dr: Rhett’s

~ deposition that he intends to fead,'which I

‘assume is the first thing that he is going to

Aiﬁtroduce,: We'will'now:mAKé‘counter—
-designations; | . o .

THE COURT: ALl right.

ROBERT HOOD: " Which we will try

to-do as quickly-as possible, though it will be

tomorrow morning.

THE COURT: . That’s fine: I will

" leave you to discuss those things among

.yourself.  Usually a deposition can be used for

any purpose by either party.
ROBERT HOOD: ~  But the Rule also

requireé to givé us- two daysiand this is one

day. All T am saying is that I don’t know that’

we will have them for your this afternoon but’
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‘'we will bring them in the morning..

THE COURT:  That’s fine.

ROBERT HOOD: I would like to
know his lineup:and weiwill tell him our lineup
each day before,huh, the next day‘so'thét we
can have the appropriate‘foiders and fileé and
allocate who is déing what, on our side. | |

THE COURT: I think that’s fair for

‘'you to let him- know your-witneséeé in'advance?_'

EDWARD GRAHAM:  I'm- sorry . I, was

: stumbllng over that two- day reply I thought

that the Rule Said.one day after we dlstrlbuted

‘cépies-of the designations.

ROBERT HOOD: . Well -——=

THE COURT: Rather than getting hung

" up on that, Mr, Hdod is telllng>me that they _

are going to bring their designations”back~to -
what ydu designated; then, that’s appropriate.

EDWARD GRAHAM: . Yes, sir. May I

could use talk about the use of -- and it is a

Qne¥day rule, Rule 32(a) (5).

brdinarily it.we were qéing‘Dr.
Rhett’s deposition designatidns;on their ‘own,
in lieu of éalling him as a livé withéss, then

the counter-designations we would have‘té play
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:at'the’Same twme that .we played ours. That’s

not what we are 1ntend1ng~to do.

As the des1ghatlon 1hd1cates, we.

,1ntend to play these durlng the deposition .of

Dr. . Oakes. Frankly, 1t;w1ll be —fsand I-w1ll“

asknhim”the‘qﬁeStiohy"What isythe”baSLSffor '

that?’7rThenthefwill refer to pbrticnSAOf’the“”

A v1deo dep031tlon of Dr. Rhett

My p01nt lS, I thlnk that they are

Stlll entltled to counter- de81gnatlons but I

lthlnk that they should properly be done durlng
thelr cross examlnatlon of Dr Oaks because ;t_.

-just wouldn t-make Sense,‘lf he'is relying.on

certaln parts of the depos1tlon in. thlS dlrect

3’test1mony, to make hlm play a bunch of other

thlngs that they want hlm to play lt,would .

.jUSt throw off hlS testlmony
" PHE COURT: = Mr. Hood,ydd,ycu-Waht.to'

be heard on that?

“ROBERT HOOD: = - Yes, sir. I think

_he‘callscDr; Oakslahd'aSks-him'hiscquestions o

- +and then we cross' examine him.

If he is going to read"extensively
from the testimony of Dr. Rhett or show a

video, we certainly have a right tb'dO'counter;
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1 designations. To do it ‘like he is talking

.2 . about is totally jumbling'it up and it would be

3 very confusihg toheveryone, in¢cluding the
4 . witness..
5 THE COURT: - So do T hear an

6 'agreement then that What will:happen is that
i you w1ll publlsh what' you w1sh and on cross Mr
8 - Hood w1ll publlsh what he w1shes

"9 .. EDWARD GRAHAM: f__wyes, sir.

io‘ - l‘ft THE COURT: 1iveryhgood.t‘Anythihg
1L further? R B

izr - o EDWARD'GRAHAM&-=‘f And wefwili have

15 . our tech guy'here, as soontas we get ——Awork

i4ﬂ ~out the calendars,:we ll have our tech guy to |
‘15; “play that just as an accommodatlon‘toer.i )
16 "Hood.~ | | |
7 ROBERT HOOD: .Actually,“havihd’
'18hu hot tead what he has done 1f he s got a

191f wltness on the stand and he says, ‘Now what do

20 .. you ‘think of this?  Then he plays Dr. Rhett,
21 . ten‘pages “if-that 1s not complete, then‘at
22 that point I want to make sure that 1t 1s,

é3h.'complete “I-don’t want that to go through .
24 direct and then I have to do cross, in other

25 . words all jumbled up.

'306 A ' | _;‘ _%:(7
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THE COURT: This is a little bit.--
sort of amorbhous td, uh,.withéut'the speCifics
of Nhat we are talklﬁg, so you make yoUr'

de31gnatlons, you make your response and then

we'will'téké a look and see whether o: not you ... -

should bé,——'based'on howzconfﬁsidg it may be, .

whether,you'shouid_be allowed to, quote,

“interrupt” the flow of the plaintiff’s

_questions.

| My initiél'iﬁpfessiéhiwduld be -that
the better way to do is to tell the'jﬁry in
advance thaﬁ you disputé the —- yéﬁ'take-ihe‘
position that éome»of the déposition'excerpts
were taken out of context and rather thad»'

allowing you to play them at thée same time

- you’d be able to play them at a later time

during your cross-examination. In other words,

' sort of warming the,jury,as opposed to bréakingx

iﬁ'constantly to give your take on‘it;f We can
take a look at it and see what is fair.

All right, we had moved on to

something else, I believe, also, Mr. Graham —

and I don’t recollect what it was now. . Is
there anything else that you wish to bring up?

EDWARD GRAHAM: I don’t recall
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1 right now Your Honor what itvwas.
2 " THE COURT:  Very good.
°3 EDWARD GRAHAM: That’é eil t‘hlait 'is ,
4 pressing right now. ' 1A | »
5 - THE' COURT: '-Alllright} Mr. Hoo&'had
6 said that he would like to.heve your witnesses
7 in advance so that he can be prepared for them,

8 the'day before. So what I'd ask you to do‘is

9 to -- and you can do this out51de of my
10 presence -- tell him who you lntend to call
11 tomorrow T think that’s only. falr to glve him

12 an opportunlty to -——=

13 | EDWARD GRAHAM: ~ As long as there is
14 reciprocity. ,‘ _. | N
15 | ) THE COURT: | i'amfsure there will be.
'16\ Fair eneugh? | | |

17 ROBERT HOOD: - - Yes, sir.. I've
18 already told him that. | "

19 THE COURT: ' All right, then. If

20 there is-nothihg further, then we are going to.
21: stand down. Well, letkme -- I am going te ask
22 counsel. to come'beck in the back and talk with.
23 . me for a moment.or two. Anythlng further for
24 our record before we close the record.

25 : ~ EDWARD GRAHAM: . Nothing for the
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plaintiff.
ROBERT HOOD:  ° No, sir.

' THE COURT: . Anything from our cle:k

that we need to know about?

CLERK:  No, sir.. '
THE COURT: - All right —- Madame

Court Reporter, anythihg that you need to say

- while we are all together, béfore the jury-

comes  in?

COURT REPORTER: No, sir. = Thank
you. 4

THE COURT: - All right, then we are

~adjourned until. 9:30 tomorrow morning.

(COURT .IN RECESS)

(TRANSCRTPT CONTINUED NEXT PAGE)
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JULY 28, 2010 | © °9:30 A.M.
 THE COURT:  Good morning, please be

seated. I am advised that our jury has just

arrived. Is there anything that we need to

place on the record before we bring in the jury

and begin the;tfial? We’;l start with the

plaintiff. | |
EDWARD GRAHAM: Yes, sir, Your

Honor. Chilton Simmons just told metthat they

~were going to object to our use of the informed

decision issue in both of.these)'on the théory

‘that we have not pled _ that in our pleadings

we'did_not use the phrase “informédvcohsént“;
But we talked about impropef use oflthe‘Vacuum)«]
we talked about such other faildreslasAare

idéntifiéd in the discovéry;‘ With'eﬁery single

obstetrical expert, bbth for the plaintiff and

~the défense that’s been a central issue. If we

are ndt'allbwedvto touch on it in opening, we

are éfraid that we'would not be allowed to do

it later. So we WOuld:liké to do that.

THE COURT:. . Ms.. Simmons, does the.
other side wish to be heard on that?

CHILTON SIMMONS: Thank you, Your
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Honor. We do object to Mr. Graham arguing-

anything with regafd to lack of informed

consent. I have a copy of his Amended Summons

~and Complaint, if Your Honor please, in which

it was not pled.
Specifically under paragraph twenty-
two, there’s specific subsections and- ‘

everything that he says, quote, that he

f‘believeS'SuppOrts this case of"action: medical.

negligence, etc. Lack of informed QonSent is"

not there and wé WOuldfobjéct to any:arguments_

that he proposes to make, which I anticipate is

" what he wants to do in his opéning statement.

THE COURT:  Then, Counsél, I am’

going to exclude that in the opeﬁing._-If it 15 

not pled and is not before the court at this

time, it -= if the testimony will permit an

'4amendment of the pleadingS).I-will take,up the -

appropriate Motion. It méy be that>Could be

 done when yoﬁ attempt. to put it into,eVidence
" but- it certainly wbuld not be:appropriate:fo£

openings because it is ﬁot-properly before the _

CQﬁft. I willAsustain‘orygrant the Motion that
the defense makes to exclude that from the

opening.

31 1
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Are there any othef issuesrwifh
régards to plaintiff’s opeﬁing that we need to
heat at this time?.

'CHILTON SIMMONS: (No verbal
response) . .
,THE COURTf Heariﬁg.ﬁone, what about

the defendant’s openings?’ Have we' resolved thé

“issues that we talked abQut»back in the back.

CHILTON SIMMONS:__(NonVefbal»
response) . ‘. |
| THE\COURTE ~ Thank you. T suspect |
what is going to happen here is ﬁhat I will

bring in the‘jury. .I’ll give them the few

-opening‘comments_that I.make and then by the

time we_havé the plaintiff’s openihg; if it

‘také abbut the hour that was predicted

ye$terday,‘thén»that‘Will bé'a~good‘timé'for a
bréak.'\We may.be able to break before we to
the defendants: el just see when that -
happeﬁs and how it proceeds.. |

Are there pads and péns in the jury

- seats? Let’s go ahead and'put'them in thé‘

juror’s seats so that we don’t have to stop and
hand them out after they come in.

CHILTON SIMMONS: Your Honor, if we .
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- could just have a short two-minute break

inbétween so.that I an set up ——=
| ‘THE COURT':_ We will do that. We mgy'
take a more extended break depending'on the
length of Mr.‘Gréham;s openingﬁf Is there
anything else before we'briﬁg in the jury?
Froh the plaintiffs? - N

EDWARD GRAHAM: NG, Your Honor.

THE COURT:  From the defendants?
CHTLTON SIMMONS: - Your Honor, out of

an abundance QfAcautiOn,‘I:understand that .

anything that we have agreed to thatvié

- admissible may be used in opening. The only

other thin§ that Iiwas'going to uée“was:the'

‘birth video, which there'iS‘no'objection to by -

the plaintiff’s counsel.

THE COURT:-  Then —-- let’s do one

vthing while.we‘afe here'right»now- 'Pull your

" microphone to you and pull yoﬁrs to you, Mr. -

Graham, so that our:court reporter can pick’upA.f
and so that the recorder will pick you up. |
 'Is thére'ény pfobiem‘With the use of>
the video, Mr. Graham? | | |
EDWARDlGRAHAM: Ybur‘Honor, our

only concern is pickingﬁand choosing'ﬁqrtions :
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of that. It may be argumentative.

THE COURT:  Is it all coming into
evidence eventually; Is 1t going to be;useo
eventuelly? o

EDWARD GRAHAM: Portions of. the --

Dr. Oaks relies on portions of it for -- to

support his opinions.

THE COURT- 4. All right..

EDWARD GRAHAM ' The whole thlng is
hours long and he 1is only gOLng to play llke
maybe llke flfteen mlnutes or so:

THE COURT: ' Then the_court’s-ruling,

if pleces of it are coming 1n,vphen I.Will-

" allow the defendantito use pieces. I dooft_

fihd it to be argumentétiVe simply to choose a
section rather than piayiog'the’entire hour—,.
plus video during an opening Staﬁement.

EDWARD GRAHAM:Z‘A' Okay, we Qere juSt
ooncerﬁed‘about gettihg ehylwords that might --
oh, Your Honor, my oo—counSel Jjust remindedfme"
thaf this is a‘very graphic birth video.

Before we were going to play 1t we were g01ng

to ask Your Honor 1f you would warn the jurors :

. that they are.about to see something very

graphic. And also, out of respect for Jamsetta
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aﬁd her family, to allow. them to be‘excused

while it is being played. Perhaps -- I am not

sure who’all else is in the audience but it’s -

~ it is the birth of the éhild and -- (pause).

THE COURT: - All right.  Ms. Craig,
do you‘Want to be‘hééfd-abogt'that?' | |

MOLLY CRAIG: -  Yes, sir, I»will‘
certainly egplain the video and sensitive
nature~Qf the video.

THE COURT: Okay then. Mr. Graham,

if-your client wishes to leaVe, she is welcome
to do so but I don’t intend to stop the

proceedings to allow her to do that. If she

wants to just get up and walk out, that’s her
prerogativé'to'do so. The~court certainly

doesn’t require that she leave. I would ask,

- rather than the court weigh-in to discuss =-

obviously not if Ms. Craig appropriately
comments to the jury, what she feels is
appropriaté and necessary.

. EDWARD GRAHAM: . Thank you, Your

- Honor.

.V-THE COURT:V' Very good. Let’s bring
in ‘the jury, please.

' (JURY IN"@ 9:50 A.M.)
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THE COURT: ' Good morning, Ladies and
Gentlemen. Please take your seats. Good
morning. Welcome.back'to the courthouse.

I,kﬁOW'thatisomé:of‘yOuvhavé already had'a.'

frustrating morning iﬁ‘traffic, attempting to
get here.. We,Welcome'you back.

| We aré going. to begin this trial -with
you aCcepting»thé oath as jurors in this
spécific'éase; _ | |
| (WHEREUPQN JURY SWORN)

‘THE COURT: Lét me ask, Ladiesl and

Gentlemen, is thére any juror that_did‘noﬁ take

the oath just administered? If, for any -

,.reason,'yoﬁ did not take it, please your hand.

(No response). Let the ‘record reflect that no

one- raiéed their hand'and.thén,éveryone} thus}
is éppropriatély sworn.A - |
. ‘.Since Qé weré last togeﬁher( lef-me‘
ask you,:islthéfe ény'mémber of the jury @ahel‘
whd has had a diécussion ébout the facts of

this case with any third party or had any

contact with anyone about this case:. If that

has happened to you, pleaée raise your hand.

(No response). Again, lét the record refleqt':

that no one has raised their hand} Madame Court
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Reporter[ »
~ Thank you for compLYing with the

court’s instructions. Of course, I didn’t

think that anyone wQuldIbe>contaeting‘you but -

L if they:did*I wQuldecerteinly want . to khewi

about that.

Now, let’s juet'take-a moment before
we get started,'because_I-anwyeu’re‘hot where
you would hormaily-he on a:Wedheeday mofning;

Let’s talk a little bit about these

'proceedings.>.Let.me start with some "

introductions. What I am goihg to do now is I

am going to introduee to yeu‘the court staff

that is working here, will be working around

' you during the course of this trial. Not for

you,to remembet:evetydne’s name put I thought
it might be of interest to YOu te know who 1s

who and what they do .in the courtroom I am

’g01ng to let the lawyers, 1f they w1sh ih

their opening statements in a few minutes

‘introduce themselves ahd{their parties. ,I'Will

not.do that. This~is simply court petsonnel'

" Again, I am Judge Baxley and ‘I’ ll be

-your pre31d1ng officer . here durlng the course .

“.of-the trial. I look forward to-working with
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you.

Not in the cdurtroom»now but you will
see a young lady. who works with me. Her name
is Carly Wilcox. She'1is from Charleston. She

o is an attorneyrand she is my laW'clerk‘and,'

assists with research, administration and other
thith'that are required duringlthe proceSseof
a trial. | | | |

Our clerkihere;ie a deputy clerk fef
eivil‘court. She Worke fdt Jﬁlia Armstrongu
Our clerk is Tara Conyers.

Out court:reporter is Gayle'BurneQ~
This is a court of record and ‘she Wiil be,
throughout thie'triely teking dowe whet‘is seid'
in here and taklng down the proceedlngs

Our balllffS who ‘have been working
with'you, I want to say to you agaln that the

balllffs are here for your a331stance ‘They

are in the courthouse every day.‘ We know that

you are not. So if you get lost/ which‘is:

possible, or if you' can’ t determlne where the

restfooms are,’ how to get -in, . how’to get out,

where to perk, then please ask one of them.
I’11 get them to raise their hénds, we héve:

Jean Agnostino seated there closest .to you; Ms.
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Madelaine Parker, along seated on the end; we

also have Faith Deaconson‘and SadiehBrown and
Pat Erhlansen who is the back.. Also Mr .
Rivers, also seated in the back of the room.

Then our security- offlcer is Offlcer

Smltty York

These are the court personnel Wwho Will'
be worklng w1th you throughout the trial of
thlS case. Agaln, ‘not for you to remember

‘everyone S name but just to know what the roles

are of those that are around you.
' Now, I asked the clerk to pnt'in your
ohair a pad and pen You are not‘required'to

take notes but we- glve you this opportunlty 1f

kyou want to. My suggestlon to you is that 1f
.yon want tovtake notes, just on the flrst page -
of your notebook -= Jjust -- the only thing.that:
Vyou_shouldtwrite is.yourrname'inylarge letters“-'-

The reason for thatAis’that[We’will,take them.

up at the end. of the day and then glve them

back to you the next mornlng

Let me tell .you a little blt about

that. ',That means that if anyone’s’ eyes should

‘fall upon your book -- the open book, the only

thing that they see if just the first page'that,e
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has your name on it.

-

We’ll treat your notes with extreme

confidence. We do not review your. notes. We

don’t také themjup tn look at them at tne éndn
of the day. No one will be looking at your
notes. We keep them here for security reasdnsf
At the end of the trial’we wili_destrby your
notes without looking at'them : The'reasonAthat
we'dq that is that the proceedings and
deliberations of. the jury are confidential We
don’t ailow-any Violation of the |
confidentiality requirément, thns We will
destroynthem when the‘trial‘isicomplete,

SQme'peoplénmay.not wish' to takei
notes ~ That’s fine, you”don’t have to. 'But
given the potential length of ‘the trial and
thus, the amount of eVidence we - give you that
opportunity if you wish to. |

The final- thing that I want to say .
about'your notes is tnere‘—a the proper useiofv
your notes would be to refresh your'own.

recollection during deliberations, as opposed

' to having something recorded. You know, ' you

say ‘well, it must be‘truenbecause it’s here in

my notes.’ My suggestion again is that it is
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croper for you to refresh your:own recoliection
during'deliberations.

Now let’s taik a little bit,about‘this
trial itself. This is a civil,case.‘ The first
thing that I want to make-sure that we all

understand is that'nobody‘goes to jail as a

'resuitlof what'haopens in this court. -This is
_where_parties have disputes and‘disagreementsf
~among themselves that‘they cannot resolve;*'

~thus,_a jury is assembled to resolve_the'iSsue.

‘This. is not a crlmlnal case,,no criminal’

charges .arise- out of" these trlals

" Please understand that the complaints,

that the allegatlons or complalnts made. by the
‘plalntlff are not to be accepted as the truth

ZThey,are the plalntlff's allegatlons; at thls

point answered by the defendant’s’responsesy

"whlch we call an Answer

_ I will tell you that the plalntlff is

seated at the'table closest to‘you.',If you

look out in the courtroom-the. plaintiff is at

‘the table closest to:YOu" ‘Our tradltlon in our'

courtrooms 1is that the party w1th the burden of

- proof sits closest to the jury. What that

.really means is that in order to recover, if
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they are entitled to recover, the plaintiff
must meet the burden of proof and hasﬂthe
burden of proof ‘here in the courtroom

So the purpose of thls trlal really is
to determine whether or not the plalntlff is
able to be entitled to the relief that they

claim. In other words, can they meet the

appropriate proof.

Now let’s talk a llttle bit. about your

-role in the court and my role. ,I-am the judge

“of the law,.whlch means that if there are

disputes about thehlaw,that,l will make the
decisions over objections during the,court of

the trlal and that at the end of the trlal l:

.w1ll glve you’ the charge on: the law

R But_you have what T belleve to be- the

more importantirole, which~is that you are the

pjudge of the faCts What that really meéans 1is

vthat you llsten to the testlmony, this is why

you sit where you do and the w1tnesses come sit

where they w1ll close to you so that you can

' observe them closely You determlne what the

facts are}‘ You apply it to the law that I give
you. - That 1is how ‘we work together. lh a

nutshell, that’s how we.are going to go forward
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in this case.

Now, let me tell you in advance —-

‘and},just.Iike vou, I’ve not heard the evidence

in this case. So we bring fresh minds to the’

bar of justice today.
‘But in any case, we would have .

witnesses that come in on different sides of

the case. who may say things that sometimes seem

incbnsistent, sometimes actually mutually

’éxcluéive that cannot be reConciled. I am not

here to~tell you that someone is going to be

dishonest with you. I think we all know from

. human experience that an event will occur and
- you may hear descriptions of that event that

‘are so varied that you wonder if it is the same

event -that éveryone'ié talking‘about[_because

people’s perceptions are diffefent. Someone

y may‘be'dishonest withvyou. That’s for you to-

. determine.

I tell you in_advance'that you must

gauge . credibility and believability of the
" witnesses who come before: you. vThat’s why I am

telling you in advance, so that you can do this

when We-call the first witness.

Now, if-ydu think about it, this'is. 

823 .
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something that we do constantly every day,

whether we are talking about --. talking with an

adult or with a child, we gauge them for.

credibility an believability using facters that

you use evefy day ef your life, and you should

" use those factors here in the courtroom.

‘Some other . things that .you may want to
look to here in.-the courtroom to gauge
credibility_and believability are:

What is the demeanor of the

witness when they testify? Are they hesitant

or straightforward?

-How dld that witness "’ ‘come to know

' what it is. that they are talklng about?

And is. the w1tneSS‘con51stent,

even with himself?

Is 1t weakened or is strengthened

by_other evidence in the case. In llght of the

”glObalvevidence'in the case, whatever‘you find

that glebal evidence to be, how reasonable is
what that witness is saying?

Further, -.with regard to an expertl
witness -- anlexpert'witness isieomeone wholmay
come in and give an opinion on certain issues

in the case. What is- the basis for that
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'opinion and how did they come to know what it

is that they are\talking dbout? So you-should
gauge an expert’s tesL1mony, credibiiity and
bellevablllty such as you would a lay w1tness

Then, flnally, Wwhy mlght‘thete.be a

reason as to why he or her, one side or another-

in the case, might have a witness who has a
bias or a prejudlce°

These are just some thlngs that you
should con31der.as you listen’ to the w1tnesses
testlmony |

Let’s talk a llttle bit: about the
prooeeding; In just a moment when I conclude
these comments, bothfsides-wiii ;e all sidesif—

there are two sides, plaintiff and defendant,

- but there are two defendant, so‘allfparties,

Each party wili come before you,in an opening

statement .The openlng statement isan -

opportunlty for the attorneys to tell what they'

‘believe the ev1dence will or will not show

dnring’the oourseiof the trial.

| After ali parties have opening
statement With you, then we will begin the
evidence., | |

The plaintiff has the burden of proof.

325 -
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The plaintiff goes first.

Every time that the plaintiff calls a.
witness, that witness 1is subject to direct

examination by plaintiff’s counsél and then

cross examination by each -- by laWyefs‘for -

each of the other two parties, the defendants.
After the plaintiff has called all |
their witnesses, the plain£iff;rests:their case

and then we move to the defendant to put up :

their cases. Théy will call witnesses and théy-

will be subject to cross éxamination by -
plaintiff’s counsel and cross examination by
the codefendant. - When when each defendant

finishes all the witnesses then the testimony

is closed, the lawyers will come beforé you  in

closing argument, I give you the charge. on the

S law ahd,yoﬁ.retUrn to.deliberate.
- That’s just a'b;ief description of how -
we are going to go. It won’t go, obviously, asv‘

quickly as I just described it. Obviously it

is going to take a little bit of time based on

the number of witnesses, as you heard during

" Jury qualifications, that may be called during

the trial.

I ' will tell you that during the course.
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~of the trial, I usually go about an hour and a

half or so before I take a break. Now, I don’t

Want.you to be'watching the clock or to worry
about that to the minute, because we could

never stop on the minute. Tt just depends on .

where we are in thé testimony. Generally after &
an hour and a half we will take a break.

~But I want you to know this, if you .

need to take a break before reaching an hour

and a half, pléase raise'yQur>handn ,I-

‘understand what that means and we’ll stop

immediately and take a bréék, no matter where.
we are, whaﬁ we'are dbihg or how'long it has
been since the last break. I do that for two
reasons. -- number one, you are perférming én
extremely important;and-high civic duty and I

want you to be comfortable about what you are

doing. Number .two, I don’t want ‘you worrying

about sbmething'else;»I want you fdfbé'able té
iisten to the testimony and ‘thé evidence .in the
case and render:a‘erdict_which is just.and :
true.. So if you ﬁeed.é'biéak,vdon't hésitéte5
to stop us. | - |

Now, when you do take a break, please

~don’t go back to the jury room and discuss. this

327
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case until the end of the case when it is given
to you tor deliberatioﬁ.“The reason for that“
is this: the plaintiff goes first and it would
be unfair if the plaintiff célled a Witness,,we
took albreak, the_jury went back_énd made;some

preliminary decision that drove the'rest of the

case without hearing from any other witnesses,

for plaintiff and the defendants. Thus, it
would be unfair. ~So please don’t discuss the
case among yourselves, any aspect, until it ‘is

given to you for_deLiberation'at the end of the

"~ case. Then and only then is it:appropriéte to

~discuss the case.

Now, we operate this.courtroom on a

,sysﬁem of rules that we call'the Ruies of Civil .
:Procédure, as well as the Ruies of Evidence.
~"If'§ne>side'dr the‘other‘beliéveé that ﬁhé
:'othér ié either breaking thosé\rules, or abéut
Ato bring‘thém, they’li call thét,fpumy

_attention by objectidns{~~Juét like you're

sitting where you are and ‘I am sitting here’

‘where T am, I don’t know what the objections:

are before they come or When'they‘are'COming.
Butvwhen they do_come} I rule on. them right

here in the courtroom, in your presence, based
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on my training as: a judgey my understandlng of
the law and tralnlng in the law, - my experlences
in the courtroom_for many years before becoming
a judge;
| But never do I rule'onvén ohjéction SO
that I éend you a meSsagé,aboUt‘how i feel |
about the. facts. I want to tell you right now
that I don’t have a position on the facts. If
Itdid, I would be‘inVading]your privacy. |
You’re'thevjudgeo of the facts, not me. So

please.take no‘inference from any rulings that

'you may hear me make during the course of.the

trial:
Then; finally, I want_to say to you

that' . the léwyersiare adVooates.' The lawyers

. are going to come before you in -openings, in

just a moment,  and then'in olosings at the end
of;the'trial . At that tlme, the lawyers have
an opportunlty to speak to you dlrectly w1thout
going through or guestioning a w;tness, Please
understand‘that:what the lawyers tell~you in

openings and in closings is not evidence. . It’s

.their argument, it’s their‘position of what

they belleve the facts will Show, in opéning,

or have shown, in c1081ng.‘.
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The evidence in the case is what the
witnesses say, the ones that are under ocath, on

direct and cross examination and what the

‘exhibits put into the reCord during'the course

the trial showed in your estimation. That’s .

what the evidence is. "So pleasé remember that

~distinction betWeen a lawyer’s argument and

evidence in the case.

Then the last time that I will say to .H'
you 'is that we are going to-get a lot of paper

flowing here in this Coﬁrtroom, eﬁentually,

-because there are géing»to‘be a lot of

exhibits. Just be patient with us because we

rare very cautious about the exhibits;~what is

in.evidence and what' is not, because at the end

of this trial when you retire to deliberate

what is_in evidence.Will go backAwithTydu-to
the jury rdom‘and eVerytHing that is not in
evidence dOéS th'gévback wiﬁh you in the jury
robm,‘ o
I tell_you.that‘forthO reasons. One

it seems like we're being awfully painstakiﬁg

and we'’re just making sure, because there may-

be hundreds or thousands of pieces of,paper

- floating around here before we get finished.
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Secondly, if you can’t.see an. exhibit while it

is being discussed, then please understand that

3

at some point you will be able to see it and

hold it because‘it,will be. in the jury room

with you when you'return,

With that;*Ladles‘and Gentlemen, I say
agaln to you, thank you for your service. I

look forward to working with you durlng the

‘course of the trial. o L

At this p01nt I recognizelplaintiff’s

counsel for openlng statement

EDWARD GRAHAM,'s Thank you; Your -
Honor;'may it please the Court/ Counsel . |
| ‘Ladies and Gentlemen, ~good, morning’
When the doctor who delivers bables
takes on the responsrblllty for -~-~ |

COURT REPORTER' ' I m sorry, Mr. .

" Graham, could you talk a llttle louder

EDWARD GRAHAM: 1 I'm sorry.- When -
the doctor who delivers bables'accepts |

responsi-bility for that duty, he must avoid

‘needlessly endangering the baby

If he needlessly endangers the baby,
if the baby is harmed as a result, he is

responsible for the harm.
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A phy31c1an who chooses to use a
vacuum to assist in the dellvery of a baoy -— a
vacuum device such as thlS (displaying), to
apply suotion, SUCthH force to pull the baby
out, when the doctor does that, he must have a
good reason for using the vacuum. If he uses

the vacuum without good reason and he baby is .

»harmed'as a result, then he is responsible for
Pl » :

the harm.
If a dootor-uses a vacuum, he must use

a vacuum that is designed for the,statiOn‘of'

- the baby in the birth canal.’ If the baby is

too- high in the birth canal for the vacuum that

he: chooses to -use and the.baby is harmed as-a

‘result,. then the doctor is responsible for the

harm.

ItAhe used a Vacuum} he must ose'the
prooer technlque Hetmust puilaih a smooth way
along the axis of the birth canal to pull the
baby out smoothly, av01d1ng 51deway mottons off
the axis or extreme‘opward pulls which are

against the principles that obstetricians a:ev

,taught If he uses the wrong technlque and

that wrong technlque harms the baby, he_ls

responsible for that harm.
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Finally, if a doctor.who delivers
babies choose to use. a vacuum must have
sufficient knowledge about the anatomy of the

birth oanal and where the baby is within the

‘birth canal and must have'suffioient‘knowledge

abont the dangers of this devlce If he lacks"

proper knowledge about the anatomy of the

mother’s pelvis and about the dangers of this

‘ ;deV1ce, if the baby is harmed:as a 'result of
‘his.lack of: knowledge,'then that doctor is

“respon51ble for the harm.

| Let me tell you a story about-what
happened 1n.th1s case;l‘Dr. Rhett, who 51ts at
the tableiover thete/ yellow tie,»blue_shirty
ls'a nandsome man, he»is a charming man, he’Sl>
got a pleasant bed51de manner. |

Several decades ago, he goes to

medical school, he chooses obstetrlcs ‘as hlS
soecialty area. Herwatches his professors, he
learns howvto‘deliver a baby the natural way'——
Mother Nature_taking her course,‘ He also‘f
learns how to usevforoeps,'kind of;like;
“tongs”, if you will, a.metal device to reach

in the birth canal, wrap around the baby's head

"and pull the baby out.
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'He learns.how to do a C-section, an operation

to cut through thé abdomen and the uterus, to
pull the béby.out without it géing«thr@ugh the
birth canal.  He learns those three ways to
deliver babies.

He finishes school; hé moves - to
Charleston, he. sets up his private~practice‘and
starts delivering babiesf  Onepday he léafns a
hew way to deliver babiés; he learns aboutjthe
vacuum extfadtibn{ He likes the new way.  He

starts using the vacuum extraction almost as

‘frequently as he uses the C-section.

Now let me turn your attentidn to July

17th, 2002. . On that day a mother is in the
hospital, she has,come into East Cboper the day

" pefore. She’s béen'induced -— that term, given

some drugs to help her baby[ help the forces of

labor to help gét~her paby out. As she has

‘been in there for'hqurs, Dr:. Rhétt.comes in,‘he

examineé her/_he checks out her birth canal, he
:eaches his hand in her to check.on where the

baby is and what{iéngoing on. People invthé_

- room hear the monitors making sounds that

indicate what is going on.

The time comes when the mother’s
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‘cervix, the opening of:the uterus; is.

completely dilated, ten oehtimeters} It was

. big enough'for her baby to come out.. When the

mom- gets to- ten centlmeters, he telis her that

it is okay to start trylng to .push.

Eleven mlnutes ‘later, Dr. Rhett takes

a vacuum -- the nurse hands him the vacuum. He -

takes the vacuum, puts it inside .the mother’s

vagina, attaches the cup to the baby’s head and

he starts to pull.. The mother screams' He

pulls more, the mother,screams more. A He pulls

‘and eventually the baby’s head comes out. He

removes the cup from the baby s head, from the

baby s swollen head and the baby’s head 1s

fswollen on top and 1s swollen 1n back You

"could.feel the fear in that room, you could

feel the hailr on your arms stand on'end'

waiting, watching. Flnally the baby cries and

" relief. replaced the fear The baby crled

The relief did not laSt long Over7

the next day the baby had problems breathlng,

the baby had problems w1th muscle tone, the

" baby did not “look rlght”. The nurses and

doctors at East Cbopet'taking care of the baby

"made atrangements for that baby to be
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transférred emergently to MUSC.

An ultrasound was done of that baby;s
brain. The dogtors then ordered a CAT scan, a
CT scan of that baby’s‘brain that-shOWed a -
bleed in the baby’s brain. The doctors then
ordered an MRI, the gold standard, which showéd
more bleeding -in more places in the baby’s
b;ain. |

The next day.the neufoSurgeQn that
does surgery on baby’s brains cutlthrough tﬁe"
baék of the baby’s braih, went through ' .the
different leVéls( the séélp and bone}»to get'to
the areas where the blood'was ¢lotting and

blood from the baby’sfbody was pouring into the

‘brain instead.of circulating.. It wasn’t.

circulating, so it'wasrdevelpping blon tissues

in the brain Jjust pooling up and the doctors

had to -cut. that. out.

' ' This baby.walksh"but'not like a'norﬁal
éhild. This baby talks, but not like a normél
child. This baby goes tq_sChoélibut not like a

normal child. This baby is Jayden W

_ the first child/son of Jamsetta, who’sitS'with

us here tbday.

Jayden'will never live a normal life



10
1
12

13
14

15

16

17.

18
19

20

21

2
23
.24

25

Jamsetta WashmgtonvEdmund Rhett Jr, et al A . 226

Case No. 07-CP-10-01553 -
Jury Trial ofJuly 26, 2010 through August 11, 2010
Before The Honorable R. Markley Denais, Jr.

like other children.
Who are we suing énd:why?
‘We are Suing Dr. Rhett- for several’

reasons, we'are sulng the company that was his

'employer back in July of - 2002 Lowcountry

»Obstetrlcs,gfor,twonreasons. ‘We are sulng Dr.

Rhett because he'néedlessly~endangered Jayden

W

You will hear from Dr. Gary Oakes, an

1nternal fetal speClallst an'obstetrician that

focuses on hlgh rlsk dellverles Hefdid his

teachlng and his career at the medical school

in Los Angeles, UCLA. He is now retired in
Savannah. -

You will also hear'fromer. chnnel

.Gomez-Carrion. She can’t come to the trial, so

we will watch her on videotape. She is a

. professor that teaches residents in medical

‘school at Harvard in Boston how to safely

deliver babies.
Dr. Oakes and Dr. Goméz—Cérrion‘wilL'
explaiqlto you how Dr. Rhett needlessly

endangered this baby. They will:explain'that:

' ‘while there are multiple ways to deliver a baby

that a doctor must choose the safe altérnative.

. 337 -
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If he chodses a riskier alternative and the

baby 1is harmed,»then'preventable harm has

.odcurred for which the doctor is responsible.

The second'reasbn that we have filed
suif»agéinsﬁ Dr. Rhett”is.becauée'he lacks the
knowledge, he lacked the knowledge in July 2002
than anAobstetrician'shQuld-have about female
anatomy of»fhe birth canal, to figure out where

the:baby is within the birth canai. He also -

lacked knowledge;aboutAthe'dangers of using

this'de§iée. 'You'willAhear from Dr. Oakes‘and
from Dr. Gomez—Cafrion about fhé‘knbwledge 
that’s expected of a Board—ceftified
obstefrician'like Dr. Rhett. You will hear~'
ffdm,Dr.'Rhetﬁ’s,own téstimony when I.tqok his
Vidéo deposition, you will hear from Dr. Rhett;

what he claims to know and not. know about

~anatomy and about dangérs;

Becaﬁse his lack of knowlédge created
a dangerous situation, causedAbrain’bleedingf
and brain démage té Jayden- - we’ ve sued himr

Another:reasqn that we have sued is .

because there was no good reason to use the

vacuum in this case.  This child was just

eleven minutes into the pushing stage for a
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first- tlme mom. You will hear~from Dr Gomez-—
Carrlon and others that it usually takes a good
hour or.two or.longer for a.tlrst—tlme mom to

push a'baby out. In eleven minutes she hadn’t

rflgured out what muscles she .was supposed- to beA

pushlng with.. In eleven m1nutes,Lw1th the baby
just fine before the vacuum was applied'—— the
baby was fine, but Dr. Rhett jumped in at

eleven minutes to suck that baby‘out with

" vacuum force without a good reason Had he not

done so, this- baby would have been fine.
" The fourth reason that we have flled
suit agalnst Dr; Rhett 1is because of the vacuum

device that he chose to use. Not too many.

doctors ‘use this particular device. You’ll

- see, you’ll see testimony from Dr.. Gomez-

Carrion. She and others.will-tell you that

this is‘not,designed to deliver a baby via
' vacuum that‘was as far up in the birth canal as

‘Jayden W. = . was.

"-You don’t have just those

-.obstetricians to -hear from but you’ 11 see.the“

"manufacturer’s instructions for use of this

vacuum cup. The manufacturer of this device

‘described this oroduct,as-different from

339
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others. They tell you, ‘ddn’t use this when

the baby is mid pelvis.’ This device is

contraindicated if the -baby is'ﬁot'thatAfar.
So if thére was a.need.to use the vacuum,'which
thére wésn’t, but if there was, 1f there had an
emergency,»which there was_ﬁot, but 1f thefe
was, if the doctor decided that he had to get
that baby out fast when it was mid pelvis,‘
Chooée a vacﬁum tﬁat was désigned:fdr that
purpoée, nofybne where'thé manufacturer,séys
don’ t use it for that purpose. |

.One more'reéson that we are suing Dr:

Rhétt'is because he has used improper

~techniques with this”bi;th, as video taped.by
. Jamsetta’s siéter.during the birth. You will

 “see that instead of a .smooth pull that he

pushes the vacuum to the. side; he pusheé_it up

high and ~-.that’s one of,the'dangers:that are

warned about and he didn’t pay attention to the

-dangers.

The final reason that we are-suing Dr.

Rhett 1is because he .has not steppéd up to the

',.pléte.to take responsibility for,thé harm- that

he caused Jayden W

- Like you, we’ve .got other things that
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we would rather be doing the next couple of

days but this i's the most importaﬁt.thing going

on in my client’s life, her son’s life, my .

life, because Dr. Rhett refused to aCcépt
:reéponsifbility. That’s Why.we‘had to»come'to
trial. | -

We sued‘thé:corporafionrfor tWQ_
reasons. Tﬁey were Dr. Rhett/é employer.
Anyfime'that‘an'eﬁplOYee on the job commits'a
wroﬁg that'caﬁSes harm, . the éméloyer israiso.

responsible along with the employee.’ That’s

why we .sued them. Théy alsovhave‘to take 

responsibility, so we had to bring them to.
trialvaé well.
But before we came to trial we had. to

figure out, are we right? ©Are we right about"

" this case? We "know that Dr. Rhett has

 extremely bright:and cbmpeﬁeht lawyers'working

on his team. We know that_th¢y are going to

leave no stone unturned looking for some

'explanatioﬁ other than thét the doctor was

_wrong,‘he broke the rules and he caused_the"
brain bleeds. So we had to figure-but, was
there a good.reason'for him to,uée the vacuum.

We investigated. We talked to Dr.

NS
(2
]
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Oakes, we talked to Dr. Gomez-Carrison, we
studied the_literature. What 'Dr. Oakes and
what Dr. Gomeszarrion told ua/ that’s What the
literature told‘us.’ There‘are;very limited
circhmstanees when you should use a‘yacuum when
a baby is this high up.' When a baby is doing
as well as this baby was d01ng, there are safer‘
things.to do. -All you’ve got to do, 1f you'’ re

worried about the ‘baby, is to change the

‘mother’s position, support her'withvfluidsﬁ

support her withtoxygen

If _you really are. conv1nced that there

.1s an emergency and the baby is that hlgh up,

do a C sectlon

But if you 1n31st on d01ng a vacuum,'
use a vacuum that is de31gned for a baby at

that high statlon, that relatlvely hlgh statlon;

in a woman S pelv1s

So we realizevthat there was no good .

reason to use.a vacuum, especially of this

;‘type.

_Another thing that we had to’figure
out.is‘what onld Dr. Rhett’s team say when the

found out- that Jamsetta had enjoyed some adult

beverages before she missed her period and
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Suspected that she might be pregnant°7 Could
consumptlon of alcohol is the flrst few weeks
cause these kinds of problems,

If a mother‘damages her"babyfby

drinkingAheayy enough during’the pregenancy and .

the baby is born w1th fetal . alcohol syndrome,

then we can’ t ‘take that case to trlal So we

‘1nvest1gated We-asked the experts that know

about fetal alcohol syndrome,‘couldiconsumption
of drlnks in the flrst few weeks explaln braln
bleeds and bra1n‘damage°‘ The experts said no
This child doesn t have fetal alcohol syndrome
Thls child doesn’t have anythlng remotely like

fetal alcohol syndrome.

If alcohol affects the baby, 'you get a

small baby that is malnourished and

- underdeveloped. That's not‘what we’ve got

“‘here. This is traumatic brain bleed. You’ll

hear that. from yariousfdoctors;"There;will“be
a geneticist from Chlcago, Dr. Burton, who has
addressed that issue. We have Dr. Robert |
Zlmmerman, who is one of the world’s leadlng

pedlatrlc neuroradlologlsts -Itfs hard for me |

_ to say word, but what that means is that he is.

one of the top guys in the country for looking .

343
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at babies’ MRI’s and trying to figure out what

caused this kind of a‘problem with the baby’s

A prain. Is it infection? Is it alcohol? Is it

‘trauma? It is not enough oxygen? He’s the top

guy. He’ll be here, He will expiain to ydu -

thatdthis is not a close question,‘this is not
a grayvarea, thls is trauma -- trauma from the
vacuum' that caused thlS baby‘s brain to bleed

that caused the otherAthlngs. |

. We know that driﬁking'before you find

our that you’re pregnant of any.relevanoe here.

Even the defense’ s experts, who are g01ng to
come in and try to convince you that alcohol
somehow was a problem,.let s‘see ;f they .can
even say that-there-wes‘aAooe in"a'million‘
chance tHat alcohol caused‘harm to this child,
caused any-brain damage to this child. |
,You will beer-all kinds of‘things"from
those:opinions“bﬁt'listen;;apply your life
experience, youb“good‘sense'and the Rnowledge
that you bring to this case. Many.times_
someone may choose to have an alcoholic
beverage at any tlme before they find out that

they are’ pregnant.; She stopped when . she

suspected that she was pregnant.
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‘The other thing that we had to figure
out was might genétics_have played any kind of

role here. Now, I am not expert on genetics

‘but I know that some babies just have gene

probiems. Someipeople have»chromosbme;‘
problems, a plethora'ofpthings’like.various and !

different, uh, congenital malformations where

. you see odd looking physical features Whére the-

genes have just mutated, or maybe the'parents

1had a bad condition that ‘they passed on. So I

had‘to investigation was there anything in the
family tree that might play a role here.-
So we talked to the geneticist, one of

the top geneticist in the country, Barbara?

‘Burton. - ‘She. heads up the Children’s Memorial

‘-Hospital Genétic Center there in Chicago. She |

is a professor at,Northwestern.v She authors
éxteﬁéive pﬁblicafidns; Shé ﬁas written a
£extbook on this subject. We askéd“her;'wéhé
did aﬁ‘examination and was convinced thafithere

wasAnothing wrong with this child genetically.

" But she knew -- she’s been in court cases

before with brain~démaged children, on the
plaintiff’s side, the child’s side and the

doctor’s side and she knows how aggressive

345
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_defendants can be, so she ordered every test

that she could think of that the other side
might reasonably‘try tQ'use to blame this
child’s brain damagé-dn.'vResults: negativé.
Every one, negative{

This child has a couple of oddities,

| like we all do; you know, some- are a little

- more.unusual  than others. . Just like. I have a

big nose, othervpebple_have individual,
variations. 'That’s part of the beauty. of being
human.; ‘

We were concerned enough to check into

the genetiCs for a-couple of .reasons. Jamsetta

“has some probiems in her back. Shé has some

'vértebra that are fused togethef'and'she has a

couple of cher odd things in her backvthat

were diagnosed when she was thirteen years old

~_and in an automobile wreck. She wasn’t -- she

' didn’t know that she had problems'with her back

but théy'showed.up on. a. routine x-ray after an
automobile accident. So we had to determine if
thét somehow 'in some way cogld be relevant in
this case. ADﬁ; Burton said that itAwaé not.

We had é questioh about the bioiogical

father. AHéfs'adopted, so we don’t really know
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anything about his family tree. So we couldn’t

/bring in his parents to see if they wére normal

and healthy. We had no‘knOWledgé of who'his

"biological parents‘wére.‘> Plus -- plus you

will hear that he’s spent some time behind
bars, so
-- (pause) .

So we wanted to addréSS'might'there be

some type.Qf gene -issue here. If there is, we

don’t want to bring.it.dpAtO‘the‘cQurt.v But
Dr.. Burton helped us determine that there is no

gene problem here. EVery known genetic'test,

'she brings. all of her knowledge and says that

there is no genetic,problem'here; that this is
traumatic.damage.to‘théjbrainjfrom Shéaring'the
blood vessels in the brain.

Having done our work on those, we were

able‘to.determine that we could bring.this‘case'A

‘to trial.

- Now, one of the_big.issueS‘that;the

Judge is going to ask you  about at the end of .

the case is, what are the harms and.ldsses‘thatv

Jaydeﬁ woo has suffered and what is the
right amount of money to match those harms and

losses. So a good bit of the case will involve

347
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us talking to you about the harms and losses
that this child has suffered.

- There’s been lore of medical-
treatment, the bills.to dateAarerright'high.
We hired a life care plahher from Virginia
Beach who specializes in plannihg future care

needs of brain-damaged individUals, Dr. Voight.

‘He will be here, yeu will hear from Dr. Voight.

He w111 explaln to you what thlS chlld’
problems w1ll requlre in terms of future
treatment.

Yom w1ll hear from a vocetlonal
expert, Jean Hutchlnson, about this Chlld never: .

working a normal«job, He may be able to get

- . some satlsfactlon of working sheltered

employment gettlng nomlnal pay. that mlght make
him feel like he is a contrlbutlng member of

society but he w1ll never be like normal'

‘Americans earning a paycheck every Frlday.

.So we’ve got medical expenees out ef
pocket, future medical expenses, life care,
support_heeds’out‘of pocket, we’ve got loss Of‘i
earnings out'of’pocket. All of the future ones
will be reduced fo present value and you’11l" |

hear from Dr. Oliver Wood, a Ph.D. Economist
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. from Columbia whovwill-project‘out thoseifuture

needs and then reduce them to present. value

because,‘you‘know, a dollar today is only worth

a little bit more in a year. SoAaren’t we‘

entitled to future.eXpenses Without»reducihg

those to today’s value. We Wilthhowtyou how

that is done.

Now, most of those are Outeoffpocket

. expenses but what this case is really about is -

thethayden W B will hever enjoy his
life, hée will never- take prlde in hlS work or
Jjoy in hls play the way that the rest of us ‘are

able to do. He w1ll never llve a. normal 1life.

Those human losses, the awareness.that he is

different, those_human~lossesjis:What this case
is‘abdﬁt; |

Jayden, when you‘Seevhim; is hotlgoing
to look as brain damaged as: you mlght have in
your braln that a braln—damaged person is to.'

look like. I have and clients before that are

. more severe, more profoundly brain damaged,

such that they can’t even'sithup, they can’t

hold their head up, they'afe,more or less in a

vegetative'state.~_Not to be disrespectful but

you think of‘them,kind of just sitting off in a

. 349
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corner, waiting to be tube .fed. Jayden has
attention. You will hear from therapists that
work with him on a'redular weeklytbasis,about*
how he is taking two stepa forwatd and one step

back. He works so hard, and Mom helps him to

| do everything that he can do to try to maximize

this child’s potential. The potential is

- there, you will hear about that.

-

After you’ve heard all the evidence,

‘you’re going to realize why I have to come

before’you at thelehd of thi?_triéi and ask for
a very large verdict. You Qillfunderstahd why
I have to aks you fof a verdict that 1s
51gn1flcantly hlgher than. the out-of- pocket
medical costs, beeause.that doesn t take'care
of the human heeds; the human suffering,athe
human part When it comes to deCldlng the
amount of money that it takes to balance thei
scales with the amount of harm that Dr Rhett
caused, the ohly thing that you can think about
is what does it take to fix What'can_be fixed?
What does it take to help what can be helped?
What does it‘take.make up:fof"the‘things that
can’t be fixed, that can’t‘he hel.pe'd‘.-,'No‘otheri

reasons, no outside reasons. ' Your job-is, what
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are the harms?

Like a real estate appralsal what is .
this: house worth -- not what it ought to sell
for but what it is worth.' If you’ re appralslng
the harmsuand the ldsses, yOufte app:aising |
what it takes to fix, help and-maketup for.

That’s your job. That’s your big duty, the one

- that you took an oath to‘follow‘ ‘At the ehd of
"the case we ll be asking for that verdlct

because-the Verdlct -—I'm here not just for

Jayden but because when we hold medlcal

wrongdoers accountable, 1t helps to keep the

community safe. Below standard'medlcal care in

any.context is dangerous fbr patlents; ‘You

speak at‘the~end5cf'the caee'for eVerycne.

Thank ycu: | » | |
VTHE COURT.: - Let’s~take,a break.v Do

fyou need to set up equlpmeht Counselct?

MOLLY CRAIG o Yes, sir, it will

Jjust take a couple of minutes.

' THE COURT: Let’s do this, Ladies.
and Gentlemen,'let’s take a few minutes break

at this time before we mcve into the next-

‘argument. You may leave your'notes where they .

are and we will all remain where we are while
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you return to the jury room.l Enjoy yourselves.
We will be in recess for probably ten minutes.
(JURY OUT @ 10:50 A;M.)'
THE COURT:  The court will be in
recess now for about ten'minutes. 

(BRIEF RECESS)

THE COURT:,  Anything before we bring

. the jury back in? Are you ready?

MOLLY CRAIG: .-  Yes, sir.

THE COURT.: - I understand that you

have worked'it out with the clerk that you are

going to signal her about a minute before you

need the projector so that:shé Cah'turnkit Qh?

MOLLY CRAIG: . .Yes, sir.
"~ THE COURT: - - Because as you know, the .
fan is rather loud. It’s not on ﬁow, but it

makes it much éasier-gn our Qourt'réporter and'
our récording System notuto héve‘#he constant
hoise. " ' | |
MOLLY CRAIG: ~ Yes, sir.
VTHE;COURT: ‘ Very»gdod, Please bring
in the jury. ‘ ‘ |
. (JURY TN @ 11:00 A.M.)

THE COURT: Thank you, Ladies and

Gentlemen. Please be seated as you wish, you
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dQ not have toAreméin,standing.
Welcome back, Ladies ahd Gentlemen.

Let me say to you that we have three alternate

| Jurors and I would ask that you reméinkon the

back row, although.you can‘mdfeiaround On'the

back row if you wish. For the rest of - you,

1t”s not Quiet like'church'whére you have to

sit in the same seat every Sunday. If you want

t6 move around so that,you have a better view

or if YOu feel like you’re more comfortéble

_ With another seat, please feel free to move

‘around among yourself. At some. point we will

appoint;a'fbreperson that will sit in a

particular chair but for the timé being feel -

~free to move around to different chairs.

' ‘We .now move to. the Defendant Dr. Rhett-

and, Counsel, I recognize you for opening

statement.

MO;LY CRAIG:  May it please the
Court? | ) | -
" THE COURT: = Ms. Craig.
MOLLY CRAIGQﬂ, - When a doctor

delivers a baby, the entire focus is on the

health of the baby. You do'notﬁ'and a doctor

~does not, want to take a chance on the health-
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and welfare of the baby.
That’s why when Jayden W : Js
heart rate dropped on July 16th, at 7:00

o'clock, p.m., as evidenced on the fetal heart

'monitor and Mrs. Washington had been. in labor

forvtwenty~four and was too tiréd to push that
Dr. Rhett wasn/t going to- take a,chanée.
Dr..Rtht,.based on his'élinical'
judgment and.his profeséional judgment‘kﬁeW'
that'it was time to getuthé'baby 6ut.y That is

exactiyAwhat he did. He did not take a chance.

Thank goodness he didn’t. Because -
when Dr,(Rhettvdelivered,ﬁhat baby, the

umbilical cord was wrapped around the baby’s

‘HéCk-. .

‘The umbilical cord can wrap_aroundAthe baby’s

neck and what'bappeHSZis.that it prevents the.
baby breéthing. It caﬁ strangle a baby,:it can
prevent the baby from gefting oxygen. '

This can happen wﬁen the baby is in
the mother’s stOmach,,when‘the:baby is in

utero. It can happen when the baby is

“delivered by Caesarean section. It can happeh

-when a baby is delivered vaginally. It can
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4‘happen and it’s nobody’s fault, it can’t be

predicted and it can’t be prevented despite all.

of thelmodern'technology ~-—- except when the

baby is being delivered in a hospital setting.

‘When the baby is delivered in a hospital

setting, the mother is attached to what is
called a fetal heart monitor and the fetal
heart monitor tracks the mother’s contractions

and the fetal heart tone. It tells the doctors

- and. the nurses if there is a problem.. It’'s a
picture that tells the dectors'and the*hurses

if the baby is in trouble.

Now, we will show you the fetal

monitor strip -- (displaying), there'itAis;-

This will be a part of the-record} we will' put

the whole medical rechd into evidence sd that
yeu‘will'have all of the documents available to
you when‘yeu make_a”decisioh in thie case;

" “This is a fetal monitor strip. Iﬁll

tells a picture, it draws a picture of what the

‘baby'is doing. Our experte are going to

explain to you how this is a picture of how the:

baby is tolerating labor. It is a picture of

- whether or not there is a‘problem dUring'the

labor process. - - Now, Ms. Washington was
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1 in labor for almost eighteen hours before Dr.
2 Rhett was on call. We will go into the‘détails.‘
3 ‘_of her labor and dﬂllvory Actually Ms.

’4 'Washlngton went into the hospltal on July the
5 15th but she dldn t dellver untll July 16th
6 When Dr. Rhett was on call,»he took over at

7 noon on July 16th. When he%tbok'oﬁer,,she~had

8 already been in labor>for eighteen hours.

9 - During tﬁe time that Dr;‘Rhett was

10 taking care of Ms?:Washington,’dur;nqvthose"
11 ‘seven hours, he was monltorlng Ms. Wéshington;

12 he was watchlng and llstenlng to. the fetal

]3 ~heart monltor and the fetal»heart monitor’s

14 -strip, which in a: hospltal setting is oﬁ a

15. computer at the'nurses statlon,and~at the B
16 bedside.».There is a éomputér, theré’s a

17 ,“printoﬁp and.it tells exactly what is g01ng on

V 18 with the baby; just like.an echocardlogram
19 tells a picture of'your heart, 1t‘tells.you~a '

20 picture of what is going on with thé baby.

21 . What you see here is what is actually printed’
22 . out and put into the medical chart.. That is
23 'what Drt.Rhett and the nurses were4watching;

24 they were watching and listening to the fetal

.25 . heart. monitor.
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They were watching and listening as
the baby’s heart rate dropped at approx1mately
7.00 o_olock, p.m., on July the 16th.

So Dr. Rhett examined Ms. Washington.

He did a sterile vaginal exam and when. he did

that he found out and determinéd'tﬁat she was
fully dilated. She was almost at. ten
centimoters and it was time to dellver the .
baby. , He obser&edeS. Washington’s. -

exhaustion. She had been in labor for tweﬁty—

four hours, she Was‘completély exhausted. . She

could not puéh'the_baby out.

Dr. Rhott oould seé the baby’s head.
He knew exactly what he needed to do} 'He'had
all of the information.availéblé to him;g'Hef-
monitored} he examineo, he oboervéd,'hé

watched, he listened, he felt. Tt was time to-

deliver the baby and not take avchanoé.

I would like to introduce yoo‘to our
client, Dr. Edmund Rhett, seated at the counsel

table next to my father.: He -is here with his

wife, Sally Rhett who is in the front row;’.

I am Molly Cralg and ‘I, along with my

father Bobby Hood, Chllton'Slmmons and

Elizabeth Bowden, have the honor and‘privilege
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of representing Dr. Rhett in. this case.

' Dr. Rhett was born and raised in
Atlanta, Georgia. He went to public‘schools
and high .school in Atlanta. and then hejwent'to
an outstanding liberal arts.school.in Sewanee,
Tennessee for college. After he graduated ftom
college, he taught high school students for a

year before he went to the Medical College of

- Georgla in-Augusta for”mediealdschool.- He then

did his‘tesidency in Jacksonvilie, Florida, 1in
Ob-Gyn and then ﬁdyed‘to Charleston to Qpeh a
practice.' He‘beeamerBoard;certified in 1979.

| Now,lboard certificatioes afe big ‘
deals for doctors. You Caenot sit fet‘these

boards until yeu‘have been practicing for a

-certain period of time. A doctor takes the

Board exams 1in whatever his’or'her specialty .
field is.. For Dr. Rhett, of cgUrse»that was in

obstetriCs and'gyheeology. TheSe board exams

- take place over a series of days. Yeu have to

take oral and written boards Like I said,

it’s a big deal Dr. Rhett passed these boards
on his flrst attempt in 1979 and he has held
his board" certlflcatlon every since, w1thout

question aﬁd without ever being challenged.
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Now, during this.samé_timeframe, Dr.

Rhett and‘Dr. Granger Osborne, who' is also -

fseated at the table next to his attorney, they

- became partners and they established Lowcountry

Ob-Gyn. Both‘Dr{theﬁf and Dr. OSborne built
this praétice>Over’thirty years.

Dr.'Rhett has hospital privileges at
East Cooper, St. Francis HoSpital'and Roper
Hospital. ) |

In 2004, Dr. Rhett received a Nursing

.Advocate award for outstanding support of

nursing- from the MUSC Collegé of Nursing.

In 2005, Dr. Rhett decided to focus on

gynecology only because after thifty-years'df

taking calls on the weekends, at night, on.

holidays, he was ready to spend more time with

~ his wife)'his>three children and his

grandmother; a very typical course for any
obstetrician.

So in February of 2007, Dr. Rhett

- decided to simplify his practice and he went

back to practicing as a sole practitidne:. He

is doing so in gyneCology, taking care of many:

of the same patients that he’s taken care of

for years and years. .
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Before I get into the facts of this

case, I would like to sayvthank4you to all of

you for being here I know that jury service'
is not -- that all of you have work and famlly
obllgatlons,*but we apprec1ate you being here.

Without you, we would not be able to resolve

this lawsuit.

For a minute, I would like to discuss
something. Every person .in this courtroom is

sympathetic towards Ms. Washington and her son.

That is because we are all human. ~ But Judge‘

Baxley wili tell YOu that sympathy cannot come

into this courtroom. We have,to rely on you to

. be fair and impartial and that’s is what we are-

‘going to ask of you,. that you listen to the

evidence that is preseuted_in this.case:and.‘
that you be fairrand~impartiai and not let
Sympathv come lnto this courtroom |

The lawyers get, to speak dlrectly to

you on two occa31ons, right now during opening

‘Hstatement and<then~at the very end of the case

- in closing arguments. In’ ‘between openlng

statements and CIOsing arguments, both sides
will present to you the evidence, the evidence

so that you can make the determination of
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~whether Dr. Rhétt was reasonable, whether or

not Dr. Rhett was reasonable to deliver Jayden

Washington as quickly and as safely as possible

when his heart rate dropped and didn’t come

back>up, as evidenced on the fetal_monitoring .

strips, and Ms. Washington was so exhausted

_ that she couldn’t push the baby out. It was

time to get theAbaby out. You will make that
determination based on thefévidénce:presénted
tb you:durihg this trial. )

| This is a medicél-mélpracticeAcaée.f
Just because the plaintiff‘hasvfiled,avmédical 
malpractice does not mean that there waé

medical.malpractice. The,plaiﬁtiff has to

©  prove her caée, the plaintiff has the. burden of

proof.and it is a heavy burdenp

 The plaintiff has to prove four things

in a medical malpractice case:

The first one is the standard of

care. What is_the‘standard,of-care is what a
. reasonable physician would do under the same or

'similar circumstances.

The next thing'that the plaintiff

'mﬁst prove 1is .that there was a‘deviation'from

.the standard of care. This‘means that the
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plaintiff must prove by the preponderance of

the evidence, the greater weight of the

'~evidence,.that Dr. Rhett was not reasonable and

did not act as other obstetricians would have
done.uﬁder tﬁe.same or similar circumstances.

The third thing that fhe ;‘
plaintiff must prove is proximate cause. .In
other words, the plaihtiff must,prove>that»thé
defeﬁdants, andvnot something‘else,'céuéed
Jayden ijw, ___;7svinjuriéé.:;‘

The fourth thing that the |

plaintiff must prove are damages.

The plaintiff must prove all four of
these things;_ndt-oné or the other. The
plaintiff must prove that there was a deviation

from the standard ofﬁéare. If somethihg,

'something else caused Jaydeh W ''s

ihjuries then fhe'piaintiff‘cannot‘meet her
burden of probf!’ |

lSo what is the standard of care #hat
applies to obstetriciéns delivering a baby?" As

I said, the law says that it is what .a.

_reasonable‘obstetrician would have done under

"the same or similar circumstances. We will

bring physicians who deliver babies for a
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living, experts in their field, to tell you.

what they saw, what they reviewed and that they

would have done exactly what Dr! Rhett did in

this situation‘tb<deliver the baby as quickly
and-as_safély as possible.’ Thoée doctors would
not have taken the chance.

Not only do we have obstetricians who

.~ will testify as experts in this case but we

have an internal ‘fetal medical specialist:

That’s a doctor did additional medical’
training.. That doctor is Dr. Peter Vandorsen
with the Medical‘UnivérSity of South Carolina,

who will also teétify‘that he would have done

gexactly‘what Dr. Rhett did if -he was delivering .

Ms. Washington.
| Through,the‘festimony of these expert:
witnesses, you will understand that Dr. Rhett
acfed‘appropfiatelyvand did not Caﬁse'Jéyden‘
W - | ’é injurieé. :
Numbér two, deviation from tﬁé‘

standard of care. What evidencé will we

present to prove that Dr. Rhett acted °

reasonably? The independent evidence is the
fetal heart monitor strips, which each of these.

experts will walk through and shdw‘ydu when -
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Jayden W. = got into‘trouble, when his
heart rate dropped and why Jayden W
needed to be delivered immediately.

- The dther’independent évidenée, thé‘r
video of the birth, shows br Rhétt take that
umbilical cord and unraveled it&from~ﬁhe baby’s

neck —-- we will see the video in about two

minutes, the system has to heat up for the

video to sde;;,We;ll show the video, portions
of the vided of Msi‘Washihgton’s‘birth in jdét

a minute. . Thank goodness we have that video to

-offer into evidence‘in«this case. It is -

another piece of independent evidence that =
shows that Df. RhettAécté reasonably and shows‘
thé actual birth of Jaydéﬁ.wﬁ,"l

- Now itfs4time'to téll you the'whdléf
story of Ms. Wasﬁington}s prénatal care‘andaher

delivery. It was in 2001 that Ms. Washington

“lived in Columbia and she became pregnant.

She went to the Richland County Health
Depértment on November 7th,‘2001, to confirm

that she WasApreghant.‘ But she did not go for -

prenatal. care or until she was sixteen weeks,

or fourvmonths, pregnant. So that first

prenatal visit was in February of 2002, and
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that was at Palmetto Health in’Columbiaf

In May of 2002, Ms. Washington was .

' seven months pregnant>and'that’s'when she.

started seeingeDr.'Osborne at:LOWCountrleb~

[_Gyn;'.She:continued to see Dr. Osborne until

Ashe was: admltted for 1nductlon of labor at East

Cooper Hospltal on July the 15th 2001ﬁ

Now, the reason why she was  admitted

for induction of labor was because she was over

forty weeks pregnanta' She was over her

delivery date. It_was time for the,babyito‘be-

birthed..

So on July 15th, 2002, Ms. Washington

goes to East Cooper Hospital‘and Dr. Molly"

Joseph is on call for the practlce at that

.tlme. She ‘was partners with Dr. Rhett ‘and Dr.

Osborne at Lowcountry Ob-Gyn.

- Dr. Joseph examined Ms.‘Washington,and o

gave her something called Cervidil, an agent.

used to jump start the labor process. Ms.

Washington was also attached ‘to the fetal heart

monitor so that’ the nurses’ and doctors could

monitor the baby’ s heart rate through the
labor. Ms. Washlngton start to have

contractions but her laborzwas Very slow.

0365
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She is still in labor on ‘July 16th,

2002, when Dr. Osborne is how‘on call for the

practlcD Dr. Joseph goes off call and Dr.
Osborne assume calls for the practlce

Dr. Osborne examlned Ms. Washington
and then he ruptured her membrahes, he ‘“broke
her. water” so that they,could‘get the labor

moving here. = He broke her water, he gave her

Pitocin, a common drug to.help start the

contractions. So she is now moving along, we
are still very slow but we are moving along in

the labor process. Also Dr. Osborhe called in

© o an anesthesiologist so that Ms. Waéhihgton

could. have an epldural and be more comfortable.

The contractlon were startlng to get palnful

Mov1ng Oon now to'noon on July l6th,

12002. Dr. Rhett'isvon call for the practice

now. Ms. Washington has beeh in labor for
approx1mately elghteen hours

Now, about a quarter of 1:00 there is

a dip in the heart rate on the fetal‘monitoring
~strip. Dr; Rhett goesAln,vhe examines Ms.

‘,Washlngton They stop the‘Eitocin, they give

her oxygen, they reposition~her; She is only.

five centimeters dilated. She is not ready to
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push, you can’t push.until youyare fully
dilated, ten centimeters. So it’s not time yet

but we are getting there, and we’re watching

the fetal heart monitor strip and the baby’s

~heart rate comes back up. It’s'reassufing.

Everything is going as'planned.
Then»approXimately 7:00 o’clock, p.m.,

that night, the heart rate goes down. The

_nurse alerts Dr.. Rhett, he sees it on the
Astrip He goes in and he checks Ms
' Washlngton ‘ She is now fully dilated, she is

‘ready to have this baby, it’s time to push:

The heart rate is not coming up, Dr.
Rhett see this on the,fetal heart mon;tqr;A

strip, he is watching it. It’s time to deliver

the baby.

What you will see on the video is that

Ms. Washington ean't-phsh the baby out. She’s

- now been in labor twenty-four hours and she is

exhausted, maternal exhaustion has.set in and
she can t push the baby out When thisr”‘
happens, the doctor has to dellver the baby
If mama can’t push the baby out, you have

several options that all obstetrlcians.use, day

'in and day out. . Those options are a C—section,

. 367
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using forceps or using the vacuum to effect

delivery. If she can’t push it out, you’ve got

to get that baby éut-as”quickly'and as safely

as possible.
Now, a C-section, that takes twenty to

thifty minutes to prep the operating room and

~get Ms. Washington ready for surgery.. They -

didn’t have.twenty to thirty'minutés. Dr.
Rhett kept is eye on that monitoring strip. He

seems that heart rate is down‘and it’s not

: coming‘béck"up. A C-section.was not the best

option.
Fdrceps. We will bring‘forceps in

dﬁring the course of this ‘trial so that you can

see them, bt they look very much; you know,

insertlthe'férceps into the mothérfslvégina(
side, and the,doqtor gently pulls the baby out
within the standard of care. Many,Amany :

A Another is a vacuum. Let"mg tell yog'

like u=-shaped, that goes on .the baby’s head, is

/
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attached to the baby’s head and when the mama
pushes, tries to push, the doctor uses the

vacuum -—- the nurse'has the pump, she adds

pressure to the pump and the doctor slides the

baby out to delivery. There will be no.

testimony that using the vacuum Qr'forceps for
delivering a baby vaginally is the wrong thing

to do. They are‘perféctly acceptable. All

;doctdrs use all these methods to ‘get a baby

delivered as safely as possible.

" .Now, as I said, we are fortunate to

-have a video of this birth to show you. You'

can see Dr. Rhett’s demeanor.< You.can see the

- problems that  Ms. Waéhingtbn‘was having pushing

because’ she was exhausted; by the way, through

no fault of her own, no one is blaming Ms..

Washington because'she couldn’t push.  Lots. of

us have been in labor, - lots of people know how

hard'it‘is-after a long time of‘being in labor--

to push. Nobody is blaming her, she was

completely exhausted; That’S'why'we~have-”

forceps, that’s why we have a vacuum device.

when those things happen to get the baby éut.

Before I show this video, the video is.

graphic. It is evidence in this case. We are
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very fortunate to have this video. A lot of us
have had babies, a lot of us have been‘at the
bedside with their spouse of their signifibant
other when they’ve had babies, a.lot‘of-people
have seen videos of babies being;bofn.

So, it’s gféphic; It's a miracle thab

we have, it’s a miracle that God gave us. But

it’s painful, it hurts, there iS'going'tObbe

screaming and it is uncbmfortablé.' But.this_is._

evidence in thlS case and 1t shows you exactly

- what Dr. Rhett did, why it was’reasonable,vand

how he got that«baby‘dﬁt safély evenvthough»

that baby’s umbilical cord was wrapped around |
his neckl' |
All»right, letfs'play‘——.these clipé

are going to be short, I. am not piaying the

'whole thing. These are shbrt ciips i'The first

one 1is just about a mlnute or so long. It just

shows you Dr. ‘Rhett’s demeanor, it shows you

“his compassion, it shows him treating Ms.

Washington with dignity_and respect. It’s just
a short one-minute videb -~ (video plaYing witb
sound). |

This is~éaflier on, this waé befofe

7:00 o’clock, p.m.,  you éan‘see that Dr. Rhett
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is there, that he is attending, that he is

monitoring her.progress;" He mentioned a C-

dsectlon because the labor has been. gorng on for

a long time and he’ s thlnklng about a C—

section, she’s think she mlght have to have

some help. . When it got to 7:00 o’clock and

that baby was all the way there and ready to

come out and she couldn’t push that-baby out,‘a

. C-section was not the safest way.to keep-the

baby out. Twenty or thirty minutes was not in
the baby S best 1nterest

The next clip is short less than a

minute, but 1t shows the next phase- We;re

gettlng closer, (Vldeo playlng w1th sound)
So we ‘are trylng to get the baby out.

The next.short Cllp 1s-Dr. Rhett',when he

checks to see where - the baby 1s, you can see

that the baby 1s rlght down in- the blrth canal

_you can tell by where his flngers are. 1n her

vagina, the baby is rlght there. It’s a short

clip and it shows that‘pushing'is»not worklng

~and Ms. Washington cannot help, (video playing

with sound). He’s telling her that she needs
to'push, ‘vou need to pop that baby out,‘you

need to push.’ You can see that Dr. Rhett’s
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fingers, when he went to check on .the baby’s
head that the baby’s head was right there. But
he doesn’t use the yacuumfyet. They' re trylng
to get it out by her pushlng that- baby out.

The next cllp is the end, it’s the

final delivery part and it shows Dr. Rhett

‘effectively, safely puts the vacuum-on and
. talked Ms.'Washington through the'delivery of

- this baby. ThlS is longer, it’s about Six

minutes long. This is the dellvery of Jayden
W n where Dr. Rhett was able to get

Jayden out. safely and quickly by u51ng ‘the help

.0f the vacuum dev1ce, (v1deo playlng with :

'sound).

You saw Dr Rhett take the umblllcal

cord and remove it from the baby’s. neck CYou

'sawnhlm attach the vacuum,- no problem. There -

werenft'any pop-off’s, the vacunm;attached. I

 know that it seems:longer‘than it was becauéeh
'it’s uncomfortable tkoatch a video birth, but
from the time that he attachedrtheevacuum‘to'

b the- tlme that the baby was delivered was three
lmlnutes seven seccnds. He got that baby
yquickly andusafeiy, as you can witness on the

- video; which - is the evidence we will present.
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our case}‘so that you can make the
determination of whether Dr. Rhett was
reasonable and that Dr. Rhett did hot'deviate
from the‘standardiOf.care.

. All rlght We are now - to the thlrd
thing, whlch is prox1mate cause. What lS ‘the

cause of Jayden W - 's cause; Jayden had

congenital abnormalities,.this is undisputed in

this case. He was born With multiple

congenital abnormalities or anomalies that no
.one“could haye ever predicted or prevented.

- It’s simply the way that God made him.

our experts include a geneticist and

§pediatric,neurologists.who Will-explainhih‘

‘detail'these.congenital,abnormalities which

cause er contributed to Jayden’eﬂbieed, that. no
one.can be blamed for Jayden’S‘congenital'
problems or the congenltal propen51ty that he
has for bleedlng That’s just . the way that he
was‘born. |

| Now, lookiné'at the'evidehce.that we
will present during the defendant’s case at
trial,,ast told,you,»you‘will see the-video -
of'eourse, as’'you have already seen'Dr. Rhett

untangle the umbilical cord and we will show

373



Jamsetta Washington v Edmund Rhett, Jr., et al 263
' Case No. 07-CP-10-01553 _
Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

1 thét again dﬁring our case.. Then the baby was
) fine.

3 ' . The mediéél records that his ' Apgar

4 s¢ores, the Apgaf scqresla£e the'numbers that
5 - known p;ofessionals givé to the.baby to tell

6 . how the baby is doihg.— They give a number

7 saying how the baby is doing after birth; and
'8 those wefe.nOrmalf The ultfaSound that was |

9 taken at: the Medical University of Souﬁh

10 Carolina.was réported to be nofmal,bylthe MUSC

11 professor who waé.takihg.caré of Jayden at the

12 time. - In other words,:there waé-ﬁo-hemorrhage,

13 there was no'biééd.“_lf tﬁere had a problem

14 "reiéting té the use of the Qacuum ﬁhéy'way;ﬁhét_

15 fﬁé plaintiff;wouid have you to bleed, it would

16. have -evident and it wQuld'héve beeh‘evidént

17 shortlY'after the delivery. .-

18 . . c Later,vthe‘day after‘the delivery an

19':”MRi was ordered and it:cleariy_shows'Jéyden’s

20 abnormal blood vessels. Now, according to thé
 21 ~ doctors at MUSC" who were taking éare bf Jayden,

22 he had congenitally small or absent blood

23 vessels. We will put those documents, thbse
24 . - medical records into evidence; produéed for
25 you, so that you can determine what the cause
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of Jayden’s problems are..

Jayden’s‘blood.veSSels were malformed

and they were weak when he was born, so even if

the vacuum had never been used he was

' predispOSed‘to.bleedihg in his brain. The

bleedihg‘in one area of the‘brain the day after

the birth could not possibly have caused his

- current problems. We have the imaging. studies

' and the medical records from Medical University

of South Carolina to prove it.

This case is all. about reasonableness.

‘Was it'reasonable for Dr;.Rhett to use"the

vacuum'to delivery Jayden'Washington wheh.his

heart rate dropped as ev1denced on the: fetal

.monltorlng strlp. Ms Washlngton suffered from

'maternal exhaustion and was unable to push the

baby out and she was ten centimeters dllated

and that baby was ready to be dellvered -Ypu'

'w1ll answer that questlon when you go back to

the jury room and dellberate If you find that

Dr. Rhett was reasonable, T submlt to you that

he ‘did not dev1ate from the standard of care,

then your dellberatlons are over.

We are. honored to represent Dr. Rhett

in this case. He is in this courtroom for one
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reason-and one reason only, he’s here to stand

tall and tell you the truth, why he was .

reasonable, why he did what he did,- why it was

‘necessary .to deliver Jayden W. . He haé

waited over three years to be in this courtroom
to tell yoﬁ folks:exactly what happened and to
tell you the truth. By the end of this case
the tfﬁtﬁ will be obvious. | :

K " Now, when you go back to the jufy‘room
and déliberate,,wé ére going to ask'tﬁatﬁyoﬁA |

i

return a vefdict that speéks the truth. The

- word “Verdict7‘comes'from the Latin phrase

veridibto, which means. “to speak the truth”.
.Wé are going to ask that: you use your
ngd'judgmeht and commonsense. I submit to you

that based upon the teétimbnyTthat will come

from the witneSS’stand and‘the ddcumehts that

we put into evidence, you will come. to the
conclusion that there is only one conclusion in

this case, that Dr. Rhett acted reasohably.

Therefore, we are going to ask that you teturn

a verdict for the défenddnts, that Dr. Rhett

and his practice wins because they were not
negligent. That’s what we are going to ask at

the end of this case, that you return a verdict
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,fdr the defendants._

Again, thank you for being here..
Thank you for your time, thank vou for your
patience in helping us resolve this case.

THE COURT: - Vow for the Defendant

Lowcountry Obstetrics'& Gynecology.

JAY DAVIS: . May it please the Court?
"THE COURT: - Yes, sir. '
JAY DAVIS: ' Good mornlng, Ladies and

~Gentlemen of the-jury. I have a little bit of

good news for you. ‘11Will be the shortestv‘

lawyer that you heard from, -both in height and

length. Ladies and Gentlemen, I met you during
jury selection. My'name iS‘daydDavis;. T |
represent Dr. Osborne, seated over here. He is .
one of the.doctors at LchdUntrv. |

You have heard but - very brlefly I want -

.to echo what Ms. Cralg.sald to you, what the

judge said to you and that’s two words' Thank

‘you;- I know that you don’ t want to be here,‘I
: know that you have a lot outside. to do and that

it is not a pleasure to be stuck here. Your

service is very, very ilmportant and I want to
thank you for your time and attention. Thank

you. -
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Ladies and‘Gentlemen, I represent
Lowcountry Ob-Gyn. For those of you who don’t’
know, Lowcountry Ob—Gyn'is something that’s

called a professional association. You've

“heard the word “corporation” mentioned by Mr.

Graham, but'really‘it’s just a group of doctors
who practice‘together,-deliver babies.
Lowdohntry ié_not juSt doctors but Lowcountry

is nurses, midwives, office folks and theY’ve

‘been around for twenty-five years delivering -

babies in this community. That’s. what they do,

and they do it with the help of these fine

'physicians,

‘VNQw, Dr. dsborne is here.--He;s been
in this cemmunity.for over twenty—five yeare,
he’slbeen practicing for thirty—three yeare.
He practices'at the Medical University, as -

well; He’s here thdy and he’11 be here with

‘us -- I don’t know that he will be here e?ery

day this week because he has to tend to
patients, but he’s here today es‘ar
representative of'Lowcountry.

Now,’Ladies and Gentlemen,-I want to
talk to you very, very briefly about.:

malpractice. 1It’s been covered a. little bit
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but I want to talkHto you just briefly about
what medical malpractice rs not. Médioal
malpractice is not aimbly a bad outcome Okay?
That happens. It is unfortunate when it

happens but it happens despite the best of

care. Secondarlly, the standard of care 1s not

about perfection. It is. exactly what Ms. Craig h

said, is it reasonable. Was Dr. Rhett
reasonable in‘his.decision that day?

I mention malpractice to you really

~ because I have to tell one vory,'veryhimpOrtant

factor about Lowcountry. No one, not the "

plaintiff, not Mrr Graham, -no one hasralleged

'Lowcountry did anything wrong indeperndent of

* the action of Dr. Rhett. No expert is going to

walk in here and take this stand and say that

Dr. Osborne did anything wrong, that ~any of the

nurses who work at that fac1llty dld anythlng

‘_wrong. There will be no testlmony about that

That’s good news for two reasons. One

'is that it limits the number of questions. that

I am going'to be asking and, . two, you don’t

have to take a long time in reaching a decision
that Lowcountry Ob-Gyn did anything wrong.

They did not and we would ask that you find a
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1 verdictAfor the defendants.

2 - Thank you very much.’

3 THE COURT: _Ladies and Gentlemen,
4 Qe'will take»Qur break-for luhéhvnow and'léf;f

5 you go to lunch. 1I’d ask that you be back im

6 your jury room at 1:45.‘_Please,do not discqss
7 the case, do th‘aIlow anyone to discuss the:
8 ,caée with yOu.“'You‘may'leaﬁe-your ndtebooks inv
9 : your Seats and‘we’llvsee'you at,i:Bb. Thaﬁk
10 -you. ’ “ ‘ |
o " (JURY OUT @ 12:QOtP;M1)
2 | (LUNCH ﬁEcESS)

13 . THE COURT: .. Counsel, -we left at the
14 end of the morning hdur wifh you/all to discuss
15  the presentation éﬁd use of depdsition in the
16  first witness. lAre there.any cher[iSsueS that

17 -the,court,needé to resolve?
18 .  " MS. WATERS: - There iS'oﬁe issue that
19 - we could address right ﬁow;r The first‘issue is
20 ' that‘we exchanged designations for‘thg-usé of -
21 -

>22 B THE COURTE. lﬁ;easé pull your:

23 microphone forward. N

24 ' MS. WATERSQ ‘SOrry, Your Honor. We

- 25 exchanged designations for the use of-tﬁe
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':depOSition -

THE COURT: =~ Pull your microphone
down to you a little bit.

MS. WATERS: Sorry. --- of Dr.

. Rhett’s video deposition testimony, those

designations that' Dr. Oakes relied upon in

forming his opinions in this case as to

-Jayden s care and- causatlon, asKWell'as other
matters; We. exchanged our de51gnatlons and’

- received counter—de51gnatlons at the-beglnnlng”

of the lunch break and- made every ‘effort- to go

‘through those Chilton and I -have sat and

reviewed those. There is one objection that
they.haue raieed with regard to matters of
iﬁformed consentt‘”Dr.:Rhett was:askede
questions regafdihg'ihformed cohsent and, as
was'raised with you earlier, although 1nformed,
consent has not"beeh specifically pled in the

Complaint it is an issue that has covered from

- the beginning of this case. Each and every

witness has been asked questions about the
issue.and we would. like to bevable-to include

that portion of the deposition testimony

: because it is a very important part of what Dr.

’Qakes-relies on with'regard.to,the standard of

381
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care.

THE COURT: . Very good.. Ms. Chilton,

there is some féedback on the microphone system

and it’s a iittle hard to'ﬁnderstand but go
ahead. _ | _
CHILTON SIMMONS: Thank you, Your
Honor. We would Object"to‘aﬁything coming in.
Your Honor, if.it was So importanf they should
have moved‘to‘ameﬁd theiﬁipleadings. “We have |
all been held to the deadline,in‘thié‘casé;
foﬁr‘Hoﬁorp expired‘monﬁhs ago; They'neglected

to amend their pleadings. We have not been

that the plaintiff be held to the‘éame-
standard. Wefve.had threé Yéars of discovery

in the case and the time has expired for them

relevant portion of their case.
. THE COURT: - All right. Well, the

way that the court sees that is whéther there
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within the-plaintiff’s. depositions as well as -

'—‘within.discovery, although it may not have
- been appropriately pled Thus, the court is

not gOing to prohibit the. plaintiff from asking

guestions which may involve conformed consent

even ‘though the pOSition of the defendant is

that it was not pled. I don’t find that there

is any surprise, don’t find that there was a

lack of notice

Now, to contrast that With deCiSions

wthat I made about some of the defendant’
~issues, so that the record will be clear that

I am attempting to be fair, the first issue

excluding Dr. Oakes was raised yesterday-

afternoon about 6:00, well maybe about.B:OO but

after the court had adjourned for the day I
had set aside yesterday to take up those issues
and it just Simply came too late.

The issue of comparative negligence,

this court: doesn t believe that there is -- at

“least at this juncture it would not. allow that

simply because. I do not believe what really may

be a proximate causation issue is actually a

comparative negligence on the main claim of

‘liability. I am still thinking that at this

:383u
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point and that’s the reason that my rulings
have been as they have been thus far.

ROBERT HOOD: You asked for‘éome

S

authority and ---

THE COURT: = Yes, that’s where I left

it yesterday and I would like to have it. That

decision remainé undéf consideration: Thank
yoﬁ. |
| : All righ£L i$ the£e'anything else -——
'EDWARD GRAHAM: Can we have a copy
of the — | . A | | |
’ ROBERT HOOD: ‘We-will have to get
it copied, I don;t have a copy éithér but we
will —-- - |

. THE COURT: . Is this something that

you want on the record or off?

© ROBERT. HOOD:"  No, it’s just --
o%f ﬁhe récord, | .
| '(CFF RECORD BENCH CONFERENCE);
THE COURT: - I don't believe that we

have all of our jurors yet, so we have a

‘moment. Is there an issue about presentation

- and use of depositions?-

' MOLLY CRAIG: Yes, sir.

THE COURT: All right.
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MOLLY CRAIG: Your Honor, over

the lunch break, I had the opportunity to go

through and loock at their plaintiff’s

deposition designations and we mentioned our’

Counter—designations, we havé.providéd them a

copy, we just finished'thOSe. The problém is
what they want to do is to take excerpts from

Dr. Rhett’s deposition testimony and then have

their_éXpert comment on it. Those‘experts were
taken -— those excerpts are taken oﬁtrof
context. That’s why we have done countér

designations just to their designations, to put

it back'in context and we have several

-objections..

There are improper questions . about

learned treatises where Dr. Rhett does not

vconcéde that something is authoritative or

"reliable. There are improper questions about .

that. So we set forth thé objections.’
Our problem with the actual

designatons is that it is virtually imposSible,

unless they do a bié time edit of the
videotape, to include our portions or counter-

‘designations to make sure that it is not

misleading and confusing to the jury. I think

385
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the only'way to do this is to read the

deposition and not play the video, because we

" can control'it with the witness (sic).

THE COURT:  -All right. Briefly, do
you want to réspohd £o that, Ms. Waters or Mr.
Graham? | '-

EDWARD GRAHAM: Yes}/Yéur Honor.
Briefly, 1if we wére putting a doctor up as a
witneSs through his‘depoéifion;.I-think'Molly

would be right that we would have to:play théir

counter-designations along with dursf: What we.7

are doihg instead is allowing Dr. Oakes an

opportunity a- chance toxtestify as to what he

relied on in reaching his opinions. To do

that, it would be’unduly’cumbersomeAto‘fOrce

him to show What'he relies on in a.lot of other

'things.‘ . We found two points -- we

found two points, if Your Honor please, where

we thought an argument might fairly be made
that we had only designated part of Dr. ﬁhett’s
ansﬁer to a'qﬁestion.~ We did that.in‘tﬁe
belief thaf_there were fwo totéliyﬁdifferenﬁ
subjects and reaily_we only'neédedfpart pf it.
We’re happy té play his.full'answe£ on thbée

two. And I believe that we have that evidence
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in the works.

But- the other stuff, a lot of the

‘other stuff violates your rulings on Motiqns in

limine and all kinds of thinés.'

THE, COURT: All right. Heré‘cdmes :

the court’s ruling, and it is just in an effort -

to be fair, I am ruling that the plaintiff may=
put up - the witness and play,the excerpts;- The

very first one- that yduibelieve there is

- something that is -- that is out of context or

inappropriate, I am going to ask’you to object -

oﬁ that.

I am g01ﬁg to give a cautlonary
instructlon to the jury. I am g01ng to
overrule your objection’ w1th a cautlonary

instruction to the jury that the defendants

‘take the pésitiOn'that it is out of éontext and
in thelr cross- examlnatlon may publlsh portlons-

of the dep051tlon that they belleve is contrary

to what the plalntlff is publlshlng

The jury, they are adults, théy'aré
séphisticated and they can follow_whethér ort
not plaintiff is overteaching or the'defehse
side is as the trier of the facts:

'To do otherwise would be to stop 'in

387
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the middle of a question, publish eithei by
reading or video anotherlportion.of the
deposition; argue over what 1is responsive énd
what,ié not. It woﬁld'jdst be‘impossible énd‘
we would never get it done. To try to do it in

front of bringing this jury out would take at

" least an hour, Ifm‘certain,Aand rather than-do

that the court rules the way that it has.". So

. please note your.objectioh thé‘fipst very time
" that that_happens“and the court will explain'it

" to them.

~ Anything further now before we bring
in the jury?

EDWARD GRAHAM: No, Your Honor.

THE -COURT: . From the defendants?
'CHILTON SIMMONS: - One quick
matter, Your Honor, the —- thg nUrsihg agency

that was a former defeﬁdaht( their attorney is

~here, Ashley.Eplett‘(thneﬁiC) from Turner

‘Padget. We have talked with her about bringing

one of her nurses to the trial. We just found

out that the nurse had vacation planned for

- next week and ‘she has requeSted that -- she

‘lives in Tennessee, she has to fly here for her

testimony. She is requesting to be called out
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of turn on Friday of this,week..‘We'have
discussed-that‘with plaihtiff’s counsel and
they are not willing to-

call her out of turn due to theif'sehedule " We

are requestlnq the court grant us thlS request.

THE CQURT; : Counsel, I w1ll most

llikely grant the request because it’s a common

occurrence in cases that take more than a week

to try that expert.witneSSes,_or sometimes lay'
‘witnesses have other plans and commitments,

-coming from out of state and in some case even:

out”of_the‘couhtry; ~The coutt“will allow the

~witness to be taken outiof turn so as to
. minimize the damage’te’the'flow of the

plaintiff’s case.  All right.

I would ask you to attempt,ihow,"with
that ruling to work with counsel~to.set a time
during - the day that would be less than'—— that

would minimize the~damage I don’t know that

‘we w1ll be here for the full day Friday.

_ Normally when we,are going to run over, I knock

off early on Friday.
It is now 2:00 o’clock, so We need_to
stop and bring in the  jury. 'Please‘bring us

the Jjury.
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MOLLY CRAIG: Your Honor, may I

- handle the objections to the deposition,

because I am the one thatvhandled that, not
Chilton. |
| THE'COURT;  That’s fine. Mr.
Graham, is the plaintiff ready? ’

EDWARD GRAHAM: . Yes, sir. Your

‘Honor, may we take down the board?

THE COURT:  Please bring in the
juﬁy. Couﬁsel, af your,request we are gOing to
turn the projector’on;u Thatrmeans that the fan
is on, so spéak ﬁp so that our court feportér
can- hear you-. n

EDWARD GRAHAM: Yes,iéirx

"THE COURT:.. . Remember, if we have:to

" play back testimohy, it comésffrom our roiling 

tape. Make‘sure that we all éan hear YGQ.

(JURY IN @ 1:54 P. M )
THE COURT:  ' Welcome back Ladles and

Gentlemen. I trust that you had a nice lunch.

“We are now ready to proceed with the trial of

this case. Mr. Graham, you may call your first

EDWARD GRAHAM:  Thank you, Your

Honor. We call Dr. Gary Oakes.
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.'(WITNEéS TAKES STAND)

GARY K. OAKES, M.D., having been
called as a witness, is duly sworn aﬁd
/foliowS: -
'-DIRECT EXAMINATTON
BY'MR.NGRAHAM: | .

Q. Good afternoon, Dr. Oakes. Let me ask

:you, please, first of all just some‘personal

quéstions so the jury will have some

understanding of who you are and how you got

" here today. Where do you live curréntly? 

A. - -Savannah, Geofgia.

Q. .  Okay. .And who do you reside with?

A My wifg. | | . o

Q. - Where-did ydu do -- wﬁy dQﬁ'f you ‘just

tell the ladies and gentlemeh something about

your professional background, starting with

college. B -

A. Okay. I think —- let me just start with

graduating from high school in Memphis,

‘Tennessee.

Q. There you go.
A. And then I went to Columbia University in
New York City to college.

Then went out to the west coast to UCLA

.i391‘



392

o

10

11
12
13

14
15
16

17

18
19

20
21

23 -

24

25

Jamsetta Washington v Edmund Rhett, Jr.,etal 281
Case No. 07-CP-10-01553 .
Jury Trial of July 26, 2010 through August 11, 2010
Beforé The Honorable R. Markley Dennis, Jr.

Medical School, where I graduated in 1968.

Then I.did an internship at Orange County

- Medical Center which is in Orange, California.

I went back to UCLA td do a residéncy in

obstetrics and gynecology which I finished in

1973.

I theh went to the National Institutes of
Health in Bethesda, Maryland where I did a

felLQwship in perinatél physiology;-‘I was

-‘there,fbr three years and then I went back to

‘California in 1976 to begin work.

Q. 'And where did you ‘begin work?
A. At the L. A. County U.S.C. Medical Center
in Los Angeles where I was on a fulltime

faculty there'teaching reéidents to do.

" - obstetrics

and gynecology.

I was there for two years and then .

" transferred to another Los Angeles County

facility called Harvard U.C.L.A. Medical Center-
inAFlorénce, California where I was three years

doing the same thing, working for the county of

- Los Angeles, teaching residents in obstetrics

and gynecology.

I then-transferred to CedarsfSinai Medical
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Center in Los Angéles, a large privaté

hospital, also working fulltime teaching

residents and medical Students in obstetrics

and'gynecology} but also there sﬁpgrvising

_ﬁellows in maternal‘fétal medicines as. well as.

doing'some private practice. I was there for
five years, ending in 1988

I got recruited to SaVannah, Georgia to

head the perinatal mediciné'program.athemorial

Medical Center'invSavannah and I practiced

there for ten years.

Stopped doing my hospital practiCefin'the '

end of 1998. Worked then in an outpatient
anﬁex‘counseling'firm until. February of 2000
and then have only done volunteer'pracﬁice

since that time. -

0. Whén-you were WOrking'in'Savannah who, who -

was the head of the obstetrics department at

the hospital there in Savannah?

A. The last four years that I practidéd I was

"the chairman of the Department of ObstetriCS‘

and Gynecology, so I was in charge of the -

department.
Q. Did you have any other physicians there?
A. I was the head of perihatal medicine, too,
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perinatal college so that's the, the practice

of high risk obstetrics but I also was the —-

Memorial Was one of the Staté;deSignated

regional centers for perinatal care andyés‘part
éf that we had a responéibiiity for iookiﬁg‘
after eighteen hospitals doing obétetricsv
practice in southeast Georgia. It was my.
responsibility as the head of the prograﬁvto
look at these eighteeh hoéﬁitalskwhich we'did'
on | | . |

a,~onla, actually‘twicé a year basis to;:ofl-

going out, reviewing medical care, giving
. { - . -

'cohtinuing educa%ion, lookind at charts,

up-dating current policy. So this was
everything from facilities to practice to

nursing'careAinjobstetrics and gynecology,

0. We heard a lot this morning‘about board

certification in Obstetrics.. Are you board

certified? -

A. I am.

Q. All right. And in'what field or
subspecialty;fieldS'aré you board certified?:
AT I'm cerpifiéd‘in.géneral‘obstetrics and
gyneéolégy andvalso‘in’matérnal feﬁal medicine.

which is a sub-specialty board of, of
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obstetrics and gynecology.

0. Now, can you explain to the ladies and

gentlemen just briefly what the options for

subspecialization are for obstetricians and

gynecologists?
A.  Well, there. is, the:e;-there'é‘three major
subspecialties. It's oncdlogy,~so there's the-

study of cancer . and this would now been
gynecOiogical_oncology,'so that‘kindAofvéancer

relating to the, to the female reproduction

‘tract; excluding breast for, for reasons .that '

are difficult to explain.

But also.theré‘s a subQSpecialty'board in
reproductive medicine. = So reproductive
endécrinology and fertility.

- There's also é subspeciaity board in
maternal fetal medicine, so this is in high'
risk obstetrics. |
Q.  You mentionedvwork‘at{variohs teaching
‘hoépitals. What role, if any, did you have
for teaching residents who wanted’tO‘grow"up
to'be obsﬁetricians?’ o
A. I spént my éntire‘pfofessionalicareer
teaéhing residents and médical students.

Medical students just in‘obstetricsgand
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gynecology and residents just in obstetrics
and gynecology. 'Primarily in ébstetfics{

Q. In addition to your teachingvactivities,
did you also have clinical reSponsibilities?
Did you actually deliver babies yourseLf? |
A. | I did. I, as I said, whén I started at

Cedars-Sinai Medicél Center in Los Angeles, I

had private patients so.these were patients

that I personélly took care of or my group_

took care of..

Also atjMémorial we, I had two partners
and we ran a practice of high risk.patients.
These would-be patients;who_have‘been-référredf
to us because they had some kind:of‘problem
that needed subspecialist Care:‘ - |

But also I supervised residents in

- general obstetrics of doing just normal

delivéries»day in énd day out.

Q. Approximatély how many babies have you
delivered in your career?

A. I honestly have no idea. I was, I was
doing between twenty—five and fifty deliyeries
a month,all'thé time I ‘was in Savannah but T
never really*kéét»track of nﬁmbers so I can't

really -- it would be just -a pure guess.
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Q. Thank you. When you were in California

- was your rate of deliveries comparable to -

‘that?,'More'or less?

A. When T was at L. A. County U.S.C. Medical

'Center, this is at thé height of their

. deliveries they actuélly were doing\abbut

eighteen thousand deliveries a year. I
obviously didn't supervise those but when one

was on call, which we would be on call about

once a week, we would be éuperviSing all -those

deliveriesf_ SQ} you know,  you end up that --

that's a, "that's a hundred and fifty

»delivefies a day. 'So it was a véry‘busy~

practice..
Now Los Angeles County U.S.C. Medical
Center only doés about four thousand

deliveries bécause they, the system has

- changed and patiehtélwént out into community

hospitals but back when I was there that

wasn't the case.

Q. Are you licensed ‘to practice medicine in

any states and, if so, which states? -

A I am. ‘I'm licensed in Georgia and
California.
Q. In the past have you been,licénsed in any

397,
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other states and, if so, which?
A. When I was in the Naticonal Institutes of

Health I had licensure in Washington, D. C.

-and in Maryland, put when I went back to

Californiall didn't maintain those licenses.
Q. Now earlier -today I told the ladies and

gentlemen that you were currently retired.

When dld you retire?

A.. I stopped I stopped hospltal practlce at j
the end of 1998 but I contlnued this
outpatlent genetlcs counsellng practice untll

February of 2000. Then I did Volunteer work

Just d01ng,-superV1sing -- not eupervisiog;

Providing care in a free clinic in Savannah,

' which.I'ceased doing-about three years ago.-

Q. .- Thank you. . Since you retired from;,from
regular active medical practice what efforts,

if'any, have you made to keep up with the

:state of ‘the med1c1ne in your field?

A. _ Well, I continually -- I maintain the
receipt of a number of journals, which I read

so this is a —-- in obstetrics and gynecology

which-is the, the Journal of the American

College of Obstetrics & Gynecology. Also look

at the American Journal of Obstetrics &
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Gymecology.‘ This is different. Those are the

two major peer review journals for, foxr

obstetrics and gynecology. I look at those

'but‘I also do continuing education as I have
to do to, to maintain my license. So .that I'm"

- T spend a lot of time reading, so at least

ten to fifteen hours a week just; Jjust
maintaining my currency in obstetrics.

0. Have yéu‘authoredfor - striké‘thét;

-Have you been a member of various societies

and are you still a member of various

societies?
A. I am.
Q. Have'you.authoréd any publications in

peer review jburnals related to yodr'field of

interest?

AL I have.

0. Are you familiar with the generally .

- accepted standards of obstetrical care back
- in July of 2002‘UHder facts.and circumstances

"similar to those involved in the delivery of

Jayden W =~ ?
A. I am.
Q. Are you familiar with the rules of the

‘road or the generally accepted stahdards of

399
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practice for use of a vacuum extractor in July

of 20027
A, I am.
0. Are you familiar with the risks and

alternatives to the use of a vacuum extraétor
during that same time period?
A. I am.

Q. Are you familiar with the anatomy and

- obstetrical principles that'go'into the safe

use of vacuums?’

A.‘_ I am.

Q. Are you familiar with adverse outcomes

fhaf can be caused by‘use of a Vécuum that
doesn't éoﬁform t0f£he.rules?u |
A. I am.

MR.’GRAHAM:. If Your Honor please,

at this time we would proffer Dr. Oakes as an

'4expert'witness4qualified.tomaddress standard

of care issues, breaches of standards, and -

causation of brain bleeds.

THE COURT: Counsel, you're offering

‘the withess as an expert in the area of

obstetrics and gynecology?
MR. GRAHAM: Yes, sir.

THE COURT: All right. Very good.
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~Ladies and.gentlemen,vas'l mentioned to you

earlier, that in this case we may have both

lay and expert witnesses. In fact many

professional negligence allegation cases .
involve expert witnesses.
Most witnesses'in cases are lay

witnesses who come 1n and testify about what

Vthey saw or heard or did.

An expert witness on the other hand,
by reason of thelr background their
eduoatlon, their tralnlng, thelr Sklll

experience, or knowledge in a partlcular’area

-may come 1in and»testify about what they saw or

heardbor did but . may go further than that and

testlfy about what oplnlon they derlved from

what they saw or heard: or did.
Now when an expert-is offered we
stop rlght there and go to. the other srde and

allow~them¢to ask questlons, 1f they w1sh

- solely on the issue of expertlse. Not to the,

merits of the testimony but just on the

expertise of ‘the -

witness.

-Counsel, are there guestions from -

either of defendants concerning the witness's:

401



402

10-

11
12

13
14

15
16

17

18

19
20
21

22
23

24

25

Jamsetta Washington v Edmund Rhett, Jr., et al 291
Case No. 07-CP-10-01553 :
. Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr.

expertise?

CHILTON SIMMONS: No, Your Honor.

THE COURT: All right.
MR. DAVIS:, ~No; sir, Your Honor.
THE COURT: Is there an objection

to the qualifications of the witness as expert

- in the area of obstetrics and gynecology?

CHILTON SIMMONS: -  No, sir. Not

"~ as it relates to the standard'of care.

MR. DAVIS:  No, sir.

.. THE .COURT: Veryigood. Then the

© wWwitness is so admitted.

New let's talkvabqut_what the'effeet

"of that is. Expert.testimony wili'be
,presented'by both sides or reaily,by'all
'parties'ih this case. It's never giveh for.

" the opinioneof-controllihg your judgment  but

for‘assistinq you in finding matters of fact

that are before you-that dre within the.

V_purview of the expert.‘>You ehould>weighiit

for credibility and believ—abilitY'and give it

-what weight you deem it to be entitled to.

With With that understanding we'll proceed

Counsel.

You —-- counsel, you may continue
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\

then.

MR. GRAHAM: | Yes. Thank you, Your

Honor.

THE COURT: Go ahead.

MR. GRAHAM: Your Honor, would you’

indulge me just a moment?

THE COURT: - Go ahead.

MR. GRAHAM: "Tf Your Honor please, I

‘would just ﬁote for the record that Exhibit 43

is a true énd corréct cOpy of the‘CV,
curriculum‘vitae, of Eﬁis witness. However
couhéel have'agfeed that we Willlmérk these'as
Court exhibits but n@t actually put them ihto
evidence. o |
THE COURT&’ "véry good.
i MR- GRAHAM:  Thank you.

DIRECT EXAMINATION CONTINUED

BY. EDWARD GRAHAM
Q. . Dr. Oakes, let's turn to this case. ' Did

~you at my request agree to review certain

materials, medical records, watch‘videoltapes,
read depositions and so forth to see if you:
could form felevant opiniong to help the jury

do' their job?

~A. I did.

- 403
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0. Before'we get into that, tell me please,
sir, how does an ethical expert go about
accepting the responsibility of4that ype of
job? | | }i- _ N

A. I think that's a uery;good question. I
think that one has to or what I, what I try to

do 1is I do not come into a review with .a

'.preconceived notion about what the Situation

is. I, in faot, try to. go through the case'

from the beginning, looking at the‘prenatal

‘care, the hospital care, and the neonatal care

~

'to-see‘in'factithat the care has been; in my

view, appropriate’to the: standard of care for

that time period‘undef'which thistis taking"

:place. and then come up with a concluSion

.whether it the care was appropriate or not.

Then of course one looks - and sees.what,
what the end result_is and one has‘to then
coﬁe to a conclusion is: the, is the, whatever_
care that was provided, is“that‘responsibie
for the resultant outcome.

S0 that S looking at the respective‘
causation, SO -— excuse me. I guess*—— SOrry.

So what, what I, what I look at is the
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appropriatenesé and I do the -- solely look at

obstetric care because that's where my field

of expertise is. So I look at the level of

obstetric care,and look at whether it's a, 1f

it is‘appropriate for the standérd of care and

look at the outcome. ‘Then I make a -

conclusion, was the care or lack of care or

substandard care responsible for the outcome.
And that's how I come up with a cdnclusion;

Q.V"With‘regérd to your work on this case

~what materials have you reviewed?

A, T have-reviewed the prenatal técords, the-

maternal hospital records from the delivery,

the neonatal records from the délivery in the

hospital;
Q. .Excuée‘me.- Let me interrupt you right
there. What does neonatal mean?

AJ Neonatal means thefnewborﬁ:records.

Q. ~"Thank you; Please éontinue.

A. And then I lodked'atlthe birth video.«‘I

reviewed the electrénig fétal monitor strips.
These are the heart. rate strips that go along
"looking at the, what the contraction pattern

~and the heart rate of the baby is during

labor, right up to delivery. And then I
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reviewed a number of depositions, I think
about‘twenty depositioné. You waht ﬁe’to list
those? ’ |

Q. T won't ésk.you to take the time tovdo_

that, Doctor. Did they include, to the best of

“your knowledge, another plaintiff's

obstetrical expert witness and five defense

witnesses in the field of obstetrics?

A. Yes.

Q. Among‘others?

A. Yes. There's, there are, there are five

'_defense obstetricians; two‘Of‘which have two
-volumés. | | o
 Q.’ Did you also reviéw thefdéposition'of.thé
_ defendant; Dr; Rhett? |

A. I did. -

Q. Thank"yoﬁ.‘ Let me askzyou] sir, beforé

we get toAyohr opinions, let me just ask you

to educate us about some of the basic
obstetrical principles and definitions.
First of‘all I'm going to, I'm going to

start from the beginning. What .is obstetrics

exactly?
AL Obétetrics is the, it is the. practice of,
of prenatal care and birth. It does not --
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obstetricians do not take care -- they take

‘care of the mother and fetus but obstetricians

do not take care of the baby once it's

. born.

Q. Thank you. What are the general ways. to

deliver a baby?

‘A. We really have -- there’s sort of three

major areas:
That is to have a normal spontaneous

vaginal delivery. So this is one in which

there's no intervention.

Then there is cesarean section so the:

: béby»is born from, from the abdomen as opposed

to the vagina;

| And then-there is operative vaginal
aelivery. That ieethat soﬁe apparatus is ueed
to”assiSt them ih‘the delivery of a vaginal
. ‘ : : W
into forceps and vacuum extraetion,‘which in

this case there is a vacuum-extraction.

Q. Can .you explain to us how a vacuum

extraetion works?
A. A vacuum extractor is a device that goes
on the scalp of the baby and there 1s a

negatlve pressure from a.vacuum applled with

407
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this cup that's on the scalp such that one can
then exert a pulling force agaihst‘the baby's
scalp to assist it in desceht and delivery.
Q. When I hear the word “vacuum”, my first
thought is of a vacuum cleaner like in my home
and office. 1Is that a —- does that have any .
connection with what we 're -talking about when
you use a-vacuum to deliver a baby;-and, if |
o,;please‘explaihyhow that is. o
A. WelL, if you’ever had -- if you‘ever had
the vacuum, you know,ﬂtaken off, if‘youuve
taken the brush off of it so you just have the
tube and‘you put it oh your hahd,Ayou get.a
suction such that you oould aotually,}you
could pull your hand along And that's;ﬁthis,
thls is the same thlhg that's happenlng here.

. There .is a negatlve pressure that's
aoplled and that pressure is malntalned 'If
you pull tooAhard'jUSt like you would' with‘f
the;.your home Vacuum pulling:off your-hand,
if'you pull too hard it’will,Ait will pop off.

And that's the same exact thing that happens

‘w1th the vacuum extractor durlng dellvery

‘Q.‘ Do obstetricians break down labor and

delivery into stages and, if so, please
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explain that to us.

A. We do. We really have three major

'stages The first Stage‘fe tae atage from the

\onset of labor untll dellvery 'I m SOrry.

The onset of labor‘untll complete dilatation.

So this means that the -- one is that the.

patient is in labor. _ The cervix, which is the

outlet‘tO'tbe'uterus is opehingfandpallowing

" the baby to be delivered; and when that cervix

is completely dilated -- and we use the

”number, it's ten centimetersbte dolthat - When
that is -- happens that S the end of the flrst '

stage of labor

The second stagé of labor is from that

point, complete dilatation Qf-the cervix,

~until the delivery'of the'entire baby;taNot

just part of it but the entlre baby

And the thlrd stage is from the dellvery '

of the baby to the dellvery of the’ placenta

‘ So the’ afterblrthi'

Three stages.

Q0. Thank you. You mentioned the first stage

ends when the cervix, the opening to the

juterus is completely dilated?

A. (Affirmative nod).
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Q That was how many centimeters?

A Ten centimeters.

Q. . Could you show us what that looks'like.v
A | Roughly if‘ohe, if one does that,AthisAié_
as'wide as'my fingers éan go. So’this,part is
here (indicating). Ten Qentimetefs_is about

four inches.

Q.  Thank you. Let me ask you about the

‘birth canal.. Can you tell us;from»an

obstetficians's point:of view what'the parts

of the birth_cahal:ére,and what their-

importance is?

A, I think as éverybodyvrecognizes,-there is
the, the pélvis is'a’bony encasement around- 
the birfh.canal.‘:So it's not one solid bone.
It's é,.it's a group of bones that'férm the

birth canal. And the, and the top of the

-birth cahal/Would be the top of the pelvis.

"The bottom‘of the birth canal wdﬁld be what we

call the odtlet. So the .top 1is what we call

the inlet. - The bottom is what we call the’

- outlet and that's, would be where, where your,

if you, the bones you actually sit on, the
ischial tuberosities. That's the line bétWeen

that and the pubic synthesis so this, this
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bone that you can push in front is, defines

»the’outlet,

Then we have a mid-pelvis plane, SQ
between those two[ between the inlet and the
outlet, called the mid-plane which is at the

leVel'of'the,ischial spihes. These are

- protuberances from the ischial bones that mark

theAmid4pelVis;

Q. ‘Thank you, sir. I kriow some of the words

we're going to hear létér bn and I'd like to
run,thrbugh énd have you explaiﬁ:those._'lé
one periheum. ’Whaﬁ ig that? | | |
A; The perineum is your bottomvbétween,'uh;
reélly“‘betWeen«the Vaginal'opening aﬁd'thé

rectal opening.

Q. ' And the introitus.  What is that?

A. That is the vaginal opening.
Q. Just the same thing as the vaginal

opening?

A.. Yes.
Q. The introitus is the same idea as the

opening of the vagina?

AA. Yes.

Q. Thank you. What does biparietal diameter

do?

aﬁﬁngmnﬂ}EdmﬁndRheﬁ,kwetM N 300
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A. Biparietal diameter means that that's the

diameter between the two parietal bones.

This is in a, in a-baby that this is .relevant.

 The parletal bones are these bones rlght here

Its relevance is that this, thlS diameter in ‘a
baby is usually the widest part of'—— that you
can go laterally in a normal baby.

Q. Thank you. You mentioned thlS, you
mentioned the ieehial spihes[’,éut what'—— let .

me make sure we understand what ischial spines

~are and what their significance is for where

the baby is in the birth canal.

" A.. Well, the real relevance, the real

relevance of the ischial spines is the fact

. that this, thisvmafks the mid—pelvis.A But

when, when a, baby descendlng through the blrth
canal, 1t comes head flrst usually with the,.

the back of the head comlng as the leading

‘part. When that part reaches the mid-plane of

the pelvis it, it means that in a normal baby
that the'biparietal diameter, whieh is the
biggest diameter that we're talking about, has

entered the pelvis. So it's at the inlet. So.

if a baby can descend to thé mid-plane of the 

pelvis, it means that it's going to be able to
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~come through the birth canal.

Q. Is . there a -word for that when the, when

the top-bart‘of-the baby's head reaches the
ischial spihe level? | o
A. The word that weAhse'ie‘ehgagement;>,Yes;
But What engegemeht,really ~-- we measure

ehgagement'by where the presenting part is in

relationship to the ischial spines. But its

relevance is whether or not the biparietal

'diameter has entered"the inlet and that's the

only way we can tell. You‘can't actually do.

any klnd of real measurement to know whether

‘the biparietal diameter is -in the inlet except

by, by‘feeling.vaginally,and'tellihg where the
presenting-part is in relation‘to theee
planes. | |

0. What is the biggest part of a baby?

AL i'm-sorry.9 | | |

Q.-. What is the blggest part of the baby
g01ng through the blrth canal'>

A. In general it's the~head -

Q. . Okay.
A. ~—--- in an average baby. But, but again
it

is.the largest diameter. If a baby has the
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normal attitude then the largest diameter

going through is this biparietal diameter.
Now if there are abnormal presentations

then you can change it and get even bigger -

‘diameters then. Sbﬁ for'example;'if a baby

doesn't -- a normal baby has its chin on its
chest when it's being délive;ed{: So it's,

it's flexed.and'thatis why this becomes the

-biggestvdiameter; _in}an abnormal situation,

if the’baby was'béCk'like this, extended, now -

-the biggest diameter is actually here

(indicating).‘ Right? Thié is what we would

cali the‘brow and that's such a big,diameter

‘that -- in- fact that'wiil'not, under normal
~.circumstanceé,-that will not deliver.

lvaginaily.

Q.  'You used a word. I want to stop yoﬁ and

ask you to explain. You said attitude and

I've g0t<a feeling that obstetriciahs might

mean something different about attitude than I

understand and_ordinaiily'do. What 1s the

A." Well, it's what I'm just saying. In the
normal presentation of a baby it's normal

attitude has a flexed head  in a .straight-
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forward plane; so not»cocked.to the side but
straight,'looking forWard.

0. And what is the significance of a baby
with a normal.attithdef.chin down,‘havihg the
biparietal diameter enter the pelvis?

A. Thatisignifies that it“is‘engaged and in
fact in the, in the normal sitaation;'in the
normal situation if a. baby cah-descend through
the inlet it will be able to descend through
the entire pelvis. '

Q. -Thank you,»sir Now, 1is there a system
doctors use to express where the baby 1s in

the birth canal be31des,just talking about.

_engagement? Is there another way, a. numerical

way to talk about that°

A. . VThere is. ThlS is what we call station

and we’re-measuring where the baby is in
teiatiOH—ship to this mid—plane s0, SO thiS‘is'-’
the plane that runs from the publc symphy51s

to the, to the line between the 1sch1al

spines. That's the mld part of the- pelv1s and‘a

in that, that we call the baby S presentlng

part, the, the, of the skull has reached that

plane it is a zero station. And then for each

centimeter that's belowAthat is plus one, plus -
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Ewo, plus three, plus four, and plus five
means that the baby's head -- at plus five the
baby'e head is right on the introitue. In
fact it's at the VaginaleopeﬁiﬁgQ. And in fact
at,.atlplus five you can see the head without
opening the introitus-atlall. |

Q.. So the_greaterAthe positive number the

farther the baby has gone through the birth |

~canal?

A. Correct.
Q. All right. In addition to p031t1ve
numbers, are there any other numbers, and,

if so, what are those 31gn1flcance?,

A. _There's some negative numbers, too,

meaniﬁg that the baby's head is above the
mid—piane eo this would be unengaged, meaning
that it hasn't, the biparietai diameter has

not entered the 1nlet and that the leadlng

part of the baby has not come to the zero -

station. ‘It's notlcome‘to the mld—p;ane.
Q. What is the highest negative number?
A. The highest that's used is a, you know,'

i1s a minus five, but many people only use

~ minus numbers one, two, three and then go to

floating meaning it's, the, or dipping meaning
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‘the head is just dipping into the pelvis so

it's not, it's not even in the pelvis.

Q.° I grew up using inches. Can you show me

with your fingers what a centimeter looks

‘like?

A; Wéil; if y5u —— é~éentiméter ié about
this (indicating) . But if'you,'if_you just
use inches it's two and a half inches -- I

mean two and a half centimeters is -an inch.

So four inches is ten centimeters. So if we

talk about thatihiéh is an+inch iffs about

two and a half centiméters. _

Q. »‘So can you showlus how far we're talking

from a zero station to a plus five station?

A.  Then we would be.talkingAabOUt two
~inches. So two, two and a half“centimeteis to.

"the inch. This is five centimeters or two

inches (indicating)ﬁ

AQ And the reason that thatisvbrokéh‘down

. that way, the reason it's broken into that

. kind of system is because in the average baby, -

in the average baby the, the distance from the

‘biparietal diameter to the occiput is two

inches.

So it is, it is, that's what it takes to
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1 have this relationship that we're talking

2 .about both from the delivery standpoint and

3 the introit@s( but also in the engagement

4 standpoint. | | o

5 Q. You just'usedvénother wérd‘I want you to

6 define. What is occiput? | _

7 A. Occiput, occiput is>the back of the head.

8 “This is,,thié/is the océiput'of<your head.

9 - This (indicatiﬁg), the proﬁinencé'in the back
iO is the occiput; A

il | Q. How.many‘odciputsfdbes»an_édult pefson
12 have? | | |

13: 1 A.- Qne.

14 . 0. How many occiputs'does a baby have?<

15 ~A.. One. ‘And it's just, you -know, -is, tﬁe

16 reason iﬁ's‘one ié‘bécauéelitféilike talking
17 aboutAthe frént and back. ' You kind of hafé» :
18 .éne,frdnt andﬂyod‘have-oné béck; | ‘

19 . Q. 'ThankAyou}- Whét doéS the wofd'

20 “indication” meén to an-obététrician?_.

21 AL Well, it can mean a lot of things‘but in
22 the cohtext of'an:opération, an indication-
23 means the ;éaSon‘that<one is doing if. So’if‘
24 | you're'doing any.kind'of pfocedure,'dberétion,
25 _treatment, you have an indicatibn; That's

418
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just the reason for doing it.

Q. Is it appropriate to do a medical
procedure"wfthout therefbefng an indicatiOn or
good~reason? |

A. No.

Q. ‘What is a contraindication?
A. . That means that there is a reason

not to do it,: why you don't do something; or

you, you wouldn't under certain circumstances,
' if they met these contraindications, you

“wouldn't do procedure.

Q. What does the phrase‘ﬁinformed corisent"
mean?
A. "Informed consent" is the process of

prov1d1ng the rlsks of whatever is gorng to be

done, the benef;ts of what, why are we d01ng

this and what are the’alterﬁativeS‘to what's

~beingiproposed.~ So that a patient knows. 'the -

.positiVes,»the(negatives,‘and-what'the

alternatives. are if you don't do whatever

we're talking aboutldoinq.-»

Q. With regard to-that subject, -what are the

risks to a baby of a vacuum extraction?

A. There are several risks. The major risk

" is getting some kind of scalp edema and/or
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blood accumulation where this vacuum suction:

is applied. We call that a cephalohematoma.
But you can end up getting other kinds éf

bleeding abnormélities, as well as '

lacerations. There actually can:end up being

cuts that are, that result in the scalp-

because of the pull away of the scalp tissue.

'Also there can be bleeds in the retina so

_they're in the, in the back of the eye, and

‘variqus bleeds within the skull itself. So

either adjacent to the area where this vacuum

was. applied or even further in.

So-undérneath the4bonek uhderneath the

lining of the brain or actually into'the brain

0. Which is a biggér concern to

obstetricians, cuts or brain bleeds?

consideration.
Q. And when we're taiking about bleeds,

which is of more gonéern, prain bleeds, bleeds

brain?
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'Af Obviously any bleed within the brain,

inside the brain is a bigger concern than any
éutside. |

Q;._ You mentioned the operative vaginal
deliﬁery<¢an involve forceps or‘vdcuum. When
you;re talking about whefhér or not it{s‘l
appropriate toAuse vacuum or a forceps, do
obstetriciaﬁs.use'phrases,to desCribe:where

the baby is in the birthgcénél other than.

“station”, other than a numerical station?

A. Well, we, we group theSeusﬁatiOHS'intQ‘

SOme.términology.

'.Q. Please explain what those are.

it

A. So if, if we talk about a high station, -
means that the.baby'is‘ndt engaged. It means
it is above zero station.. So one of these

negative numbers.

If it's at a mid-station it is zero or
plus one.

" Low would be plus twdh‘plus‘three, plus

- four.

uAnd outlet,lplus five.
Q. Thank you. Does, do the rules about

whether it's appropriate to use a vacuum vary
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depending on where the baby 1s in the.birth
canal; 1f so, please explain that.

A. The rules, the ruléé'vary. I mean it is,
it is péssible fo do a vabuuﬁ extraction at
any of these lévels.-’But'it ié, it's bélow
the standard of care to do a vacuum at any
time at a minus station. So when we're
talking about(a.high stétiong‘ 89 ahy,of #hese3

mihus numbers, that's below-the standard Qf

.care.

VThere ére somé advocateé that say‘thét
mid-vacuum is below the Standétd of care énd
in the, in the geneial situation'it's my
opinion that that's; - that that!s-not,’that'éHt
not an absolute déviatiop froﬁ‘the_étandard of
care to do a mid}vacuum._ '

So this is a:plus zero or the plus Qﬁe;

But at the -- if one is going to do that, ~

‘there's going to be,diffefent;risks and

greater risks. The higher one does this, the,’
the greater the chance there's going to be

some, some abnormality that results from doing

1t.

]

The easiest and less risky is to do an’

outlet. So we're talking about now a plus
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five where the baby's head, you can literally

‘see the baby's.head and easily deliver it.

That has the least risk.
Q. 1Is it always. appropriate for an

obstetrician to use a vacuum; and if not

always, when is it appropriate?
~A. I think we just said it's not, it's never
appropriate to do this at abminus station and .

it's not‘appropriate to do .this if there are

some contralndlcatlons

SO some of the contralndlcatlons would be

'_that one doesn't do thls ‘in a baby whose

gestatlonal age 1is thlrty four weeks or less.

And the reason-one doesn't do that is because

these babies's brains‘are more-fragile and so -

this, this risk‘of»haVing»aTbleed4within the
brain is increased. o | |

If he baby has a bleeding disorder or
'something‘like tbaﬁ, one-weuidb"t‘do‘tbis.

If you have an abnormal pfesentation, one

wouldn't do this.-r

So I mean I'm>talking about'we want the
baby to be in the the normal'attitude'we're
talking, about not one of these. 'If the

baby's -head is extended Back like I'm just -
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doing (the witness indicates); if you put a
vacuum on it's going to be,lthat's surely
going to be a catastrophe.

Similarly, one doesn't want to ;—,one

wants to be sure that the baby's size is

" compatible with the maternal pelvis: You

can't, you can't pull the baby through too
large a pelvis -- I ‘mean too large a baby -

through a- smaller pelVlS w1thout there belng

. some kind of damage.

Q. You ihdicated that some obstetricians

think that mid-pelvic Vacuum_extractiehs‘are

‘always a vlolation of‘the rules and, and you

sald you don't agree with that.

A. (Affirmative nod).

Q. When do you believe a mid-pelvic appliea~
-tlon is appropriate?.
" A. I thlnk that it's a very good questlon

'It is -- ahd the reason 1t s a good questlon'

is because you end up haVlng ‘to decide when,
when in fact is one going to resort to doing

thie,sort of thing. Personally, I think that

Vtherdecieion'almoet always from a‘risk/benefit

-is not to.do the vacuum. That's my own

opinion. That's, that's in fact .the way I
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would counsel a patient;

‘.Bqt if éomebody*decideé to do thét,,in my
Qiew‘thatfsAéﬁill'one of the acéeptablé'things
to do but theﬁ one haé to have a §ery>good
indication for doing it,and ybu need‘to anw
thét there 1is an‘increaée‘in risk assééiatéd-

with it and the patient has to know that

‘there's an increased risk associated with it

and accepts that risk instead of doing --

because the alternative 1s a cesarean section.

Under certain ciréumStances.people, people

will say they don't want .to have a cesarean

section, they"want'to have a vaginal delivery.

Q. . Thank ydu for that general background

“about Obstetrics 101, Doctor.

Let me now turn to your opinions in this

case. ' Have you- formed an opinion as to

whether or not Dr: Rhett had‘an"indication.té‘

use the vacuum in the delivery of Jayden

W _0?

A I have.

0. What is_youf opinion, sir?

A .My-opinioﬁ is ‘that there was not an

indication for the vacuum in this situation

“at this time that it was. done and under the
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1 circumstances that it was done.
2 Q. Do'you have an opinioﬁ as to-whether Dr.
3 Rhett's use of the vacuum Qithbut an
4 indication conforms‘tovor represents a breach
5 of the generally—accépted standards 5f Cére
6 for obstetriciaHS'uﬁder these ciréumstances?
7 A, I do.
8f Q. .What ié your bpiniqn?
9 A.  .It is my opinion.that it's a deviatioﬁ
10 froﬁ the standard of‘care.
1 Q. What is the basis for your oﬁinion that
12 there was nO indication and that that breaks
13 ‘the.rules? -
14 A. . Because it's my opinion that thié vaéuum'
15 deiivery'écCurfed from'a ﬁid—station,‘So
16 either zero or plﬁé éne, T believe there‘wési.
,.17 » nb informed‘cénSent givén; And'I don'tlthiﬁki
18 thefé ié,an indicatién for delivery at a
19 _mid-station at -the time thét it was done.
20 0. Thank you. - You mentioned inforﬁed
21" consent. What should an obsﬁetrician_do to-
22 get a‘paﬁient's-informedAConsent prioi to
23 i using.a vacﬁum to_suction the'baby but?t
24 | A. f_think wé've élready géne through what
25 ninformed consent means. You‘know, it means
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explaining what the procedure is, what the

risks are, what the benefits are and what the

‘alternatives for doing thia are.

Q. What -- let me ask -- I'm sorry.i Go-
ahead

A, And that S somethlng that can be in, you
know, in very long detail or .in fact 1t can be

more briefly done depending upon the urgency

of doing something. But it is‘something that

has to be, it has to be done and in, in the

‘ideal circumstances this is done in writing..
Not, not verbal. It can be done Verbally when

" there is, when the timeframe that demands . but

in genéral it should be done in writing. .
Q. What risks should an obstetrician warn
about‘in‘order to get ihforméd consent for a

vacuum,at a mid- statlon°

AL I thlnk that one has to’ talk about the

'risks of some adverse menlal outcome and,-ln

particular, we're talking about these kinds of

bleeding episodes -- with the most frequent

~being cephalohematomas, so this a, juSt

an-accumulation of blood under the skin, but

that in itself can be a problem because it can’

lead to jaundice and some other bleediné

427
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abnormalities.

But there's also then this, the idea of

retinal bleeds and bleeds inside the head.

ﬁ‘TheyAaré --. there 1is, there is a‘risk“in
them and as I éaid, the highéf‘the station
that this is done at, the greater the risk.
0. If the baby is at aAmid—pelvic station  '
should the obstetriéian warn the patient thét
station makes the fisk of brain bleeds even
greatef?

A. I think that it's something that one has

‘to say, that the risk -of adverse outcome is

greater. So -- it's this wide variety of

‘abnormalities. - The risk is greater. Yes.
0. You mentioned that a part of informed

‘consent is explaining alternatives. What

alternatives would there bé_to:use of a vacuum
by é reaéonable ébstetrician basedvonithe. |
circumétances that Dr. Rhett was'faéedlwith in‘
this case? | | |
A. Well, my personal opinion in this
situation is that doing nothiﬁg,vdoing'nothihg
but waiting, having.thé batient-change.

( : : - _
positions and administer oxygen, stopping the

Pitocin -- which is the drug being given to
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stimulate the

labor —;'giviﬁg this baby a chance to

resuscitate.itself without the”stresses.ef

labor and pushing was the thing to‘dol .
If, if in fect,_if in fact delivery is

necessitated, I think that deiivery.8hould

have been done by, by cesarean section as

the alternative or -- or by’this, an_pperative‘

'procedure such as vacuum.or forceps. I think

one has to present the options that are, ail
those options that are'available,

0. _But‘if one presents the‘option of a

- vaginal; an operaﬁive'vaginal deliVery of

vacuum or ferCeps‘with'thefbaby at- the

f-mid%pelvic'Statien,Awould.the'dector-need to

“explain about those greater risks of brain

bleed?
AL Of course. " Yes.
Q. Do you have'an opinion as to whether or

not Dr. Rhett obtained Jamesetta's informed
consent to the use of a vacuum to deliver

Jayden at the time that he applied the vaCUum

for that purpose?

“A. I think it's very clear both from the

birth video and from Dr. Rhett's-owﬂ testimony

a9
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that he did not give get an informed consent.
He.in fact says that the blanket consent, the
blanket consernt that the patient signs on the
adﬁissibn to the hospital. for obstetric care,
qdvers that. That, in my opinion, is. totally
inaccurate. Thqt,lthét the doésnﬂt cover |
operative proéedures: It covers normal
obstetric précedures,'df which;this'is not . one’
of them. | -
Q.L'.Dr.ioakes, you meﬁtionéd a,:évblanket‘

consent form, Is that. what yQﬁ'té'talkihg‘

abqut on the boéra hére?:

A. I am.
. MR GRAHAM: »Andviff—4 Ydur HQnOrQ
for the record that ié a part of .~—— |
»'_MS.ASIMMONS:; fOur Honor, -objection
to hiﬁ showing thaf to the jury. The o
documéhts are th'in‘evidenpe yet .. |
| " THE COURT: Counsel, let's take that

down from the stand until we talk about it for -

a moment. You intend. to offer that in ‘

evidence?

| MR. GRAHAM: ' We . do, Yogf Honor :
THE COURT: - All right. And’ are

your exhibits marked in advance as requested 
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by the Court?

MR. GRAHAM: Your Honor, we have, we

-have‘them,marked. ‘We have not agreed on-

Specific portioﬁs-but we did agree this
morning, as Your Honor1wi;l rééallﬁ that.We
éoﬁld usé-that.in'openingland Ultiﬁatély_We>
agreed not to. But théfe was a specific’
agréement for that‘bné.

THE'COURT; All'tight. ‘What 1is
youf bbjectibn-Eo thét documént? B

.MS.'SIMMONS: _T Youleonor,,we do
not object'td'the énéire médiCalAchartfbeiﬁg

admitted. We have a problem with records

.being just cherry picked out, so if‘counsél

would move. to admit~thé-entire‘record we would
have no objection.-

THE COURT: - All right. The Court

'will not require that of counsel at thiS’time: ‘

I am going tO'overrule‘yOUr objection.

What is the number on that document, counsel?

MR. GRAHAM: Excuse me, Your Honor.

Just one moment.

THE COURT: Now, remémber and our

records should reflect that we have to

coordinate this with-the court reporter and it

431
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should be done in advance. We'll have to do
this evening before the‘jury returns tbmorrow
to make sure there's not some confusion about
what dchments aréVmarked whét‘number.

MR. GRAHAM; Yes,'éir.

THE COURT: - 'Whét number do you have
this marked at fhis.time?-

MR. GRAHAM: .Bear with me just a

. moment, Your Honor.

THE COURT: . Very good..
MR. GRAHAM: I apologize, Your
-. Honor.- We -- our paralegal stepped out to do

something else and. she is the quarterback.

- THE COURT:  Well, in her absence

\we'li make it.plaintiff's number one. That

‘may throw everything else .off but rather than

delay these proceedings we'll make it-

" Plaintiff’s Exhibit 1.

(SO ENTERED AS PLATNTIFF’S EXHIBIT 1:
General Consent Form)
MR. GRAHAM: All right. -Thénk you,
Yourianor. _
THE:CéURT: " Very good. Plaintiff's
Exhibit 1 shouid be marked. Tt's in evidénce

over the objection of both defendants.
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MR. DAVIS: No objection..

THE COURT: -All right. Then over

 the objection of Defendant Rhett. .You may

proceed. | Plalntlff s one in. ev1dence

 MR. GRAHAM ' Thank you, Your Honor.

‘Your'Honor,(may I'publlsh lt?

'THE COURT:  Very good. You may

“turn the screen on and publish it. now if'you

wish.

DIRECT EXAMINATIONfCONTINUED

'BY EDWARD GRAHAM:

0. ' DriiOakes; is thistthe blanket consent
form you're referring to?

A. . (Upon review), it is.

'VQ.} Thank you. Thank you, Dr! Oakes. Why is -

this not infor»medconsent'>

Al I thlnk that it does not talk about the

‘procedure that is to be done It doesn t talk

about.rlsks.- It'doesn t talk about beneflts

and it doesn't talk about alternatives.

Q. Thank you. I would  -- thank yod; Dr.
 Qakes,‘ Does it even mentioh Vacuum?‘

-A." Tt does not.

Q. .Is -- yod may'have touched on this, but

let me ask you, sir, if a particular doctor

433
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believes that there's_an emergency situation,

what effect would, what impact, if any,‘would
that have Qn‘thé obstetrician's duty to'obtain
informed coﬁseﬁt‘before uéing a‘vaéuﬁm? o

A. 1 th;nk”that Qﬁe still gets an informed

consént, albeit abbreviated. So all of this

has to be focused down. You still end up --
you still end up. talking to the patient about -

what's going to be done, Why‘we're‘doing this,

and what the alternatives are. But, again,
it's abbreviated;. the more emergent the

situation, obviously the more abbreviated it

‘becomes..

I - it is my, it's-my.opinion'that there
is no emergency'in this sifuatibn that demands
that kind of actiéﬂ. And'literally-when we're
talking about somethihg eﬁergent here; We’re
really talkiﬁg"abdut thenéituatioﬁ where if
one doesn't do something in a méttef of. |
minutes in |
obstetrics,(that the baby'is»going to die.
There is, and there is no'indicatioh.thét'
that's the situation here. -

Q.' What was the health or health Condition

of Jayden at the time the vacuum was applied?
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A. ':The baby had be@un having'SOme

decelerations of its heart rate approximately
five minutes before that, but up until that

time its condition was as reassuring as it

could be. 'In fact, even during this time the,

-—- the factors are present that aie, that make
one believe that the baby's status was in,fabtf

not in jeopardy.

Q. Could you give examples?
AL The baby is responding to stimulation, as
we'll see later. It -- there'is‘normal

. variability of the heart rate, and this

something that is very reassuring. It had

responded to resuscitative measures earlier:

“in the day, déing the same thing, and there's

no reason to think in fact it4wésn't going :to
respond if, if if one did- those thlngs agaln

Recognlzlng that, in general bables-are

not partlcularly happy When‘mothers are laying

flat:onptheir baék ~— and the reason for that

'»is because the whole weight of'the uterus, the'p

whole weight of the uterus is pressing on her

“abdominal vasculature ahd'that is_bompressing

the flow into thevuterine artery. So, in

.fact, the placental profusion, that whiph_is
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oxygenating the baby is not at its best.

So . what one wants to do 1is, if the baby

is

"showing some signs. of stress, that first thing

is to get the mother off their back. So put

her over on her side because optimizes

‘placental flow.

Q. You used a phrase and I want to make.SUre

we all understand. You talked‘about-placental

profusion. In layman's terms, whatlis that?f.
A. . - Well, everybody has to understand ..
that, ' A

. .you khow,:that a baby is not breathing_while',

- it's inside the uterus. It is being breathed

for, if you_will;_by the placenta, by'the.
afterbirth. VIt‘is téking, this afterbirth is
taking oxygen out Qf.the mother's blood;
.ﬁfansférring‘it aérpss_inté the leod of-the
baby, and that's whatfs‘doing the oxygenatiéh.
It in fact is not, it's’not, it's not o
breathing oxygen through its lungs. "It's,
it's getting thé,oxygen from its umbilical
cord. ) | . |

And so then that says if the mother ---

it’s the mother’s oxygenation and profusion
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that has to be at its best in order to have

" _the baby be profuse. So the mother in this

kind of situation, if cone is trying to get a

~ baby

inside the uterus resuscitated, ohergives the
mother oxygen to increase her oxygen level.

‘One changes the position so that the

~blood flow to the placenta is increased, and

one stops the stimulations of -

contractions/labor. So when she is receiving

‘a médication -- which in this situation was

called Pitocin,‘it a artificial‘hormone'tﬁat

is put in 1ntravenously to actually cause the

- uterus to contract. That needs to be stopped

so that the baby —-- the blood flow can be’

1ncreased because there are no contractlons,

which decreases blood flow

Q. Let'me stop‘you‘there. Before we leave

the subject of informed}consent,'I want to get

one question out. That is, if Dr. Rhett has

' .done proper counseling and discussion with

‘Jamsetta about the Various risks -F—.“

CHILTON SIMMONS: Objection, Your

Honor. Leading.

THE COURT: Sustained. Actually,

437
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let me hear the question, Counselor. Béfore
you answer, Doctor, Ietime just hear the

THE WITNESS: Yes, sir.

EDWARD GRAHAM: . Thank you.

DIRECT EXAMiNATIoN.CoNTINUED

BY EDWARD GRAHAM:

Q. A‘Doctor; just assuming for the purpose of

this question that Dr. Rhett ‘had done the

préper discuséion.and:counseling with
Jamsetta, in which~he'expressed~theiriské of

vacuum extraction from the station where her

baby was and gave her the altefnatives to- use

the vacuum, assuming further that Jamsetta had

furned down.that option of:é-Vacuum'and opted -
for an altérnatiVe, then based on thosé
assumptions do you have én-QpiniOn as’to
whether or‘nét'it-would-be.féasohable for:a

patient in Jamsetta’s circumstances to decline-

vacuum extraction of her béby?

THEiCOURT: Before you answér( T am
going to-ovérrule the‘objeétibn; - |

But  let ﬁe firé£ eg§l§in to the
jury. When you have a witnesé up on ﬁhe

stand, you cannot “lead” your own witness. A
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- leading question is a question that contains

the answers.

| In simple form,Aif this was a car
wreck case, whiph'is it is not, when you ask
‘Was- the car blué?’, and YOu.have yoﬁr‘own-
witness on thé stand,:that7s>leading.because

inside that question was the -answer. The

,~appropriaté‘question wduld be, ‘What'was'thé»

color of*the,car?’

| : That’évwhat'thg objecﬁion was. But
tﬁe quéstion was actually a hypothétical;-éo
the»Céﬁrt-ovgfruies the objectioﬁ and you may
answer, Doctor. If you ﬁeed~it repeated |
because I broké-in,”then we will_gétjcognsel
to5repéat it. ;If you’ re pieparéd-to énswer,
go ahead. | | | |

THE WITNESS: . I'am,fYour.HOndr¢

I think‘that when one, that when a pétientl 
réceivés iﬁformed‘conseﬂt thatithéfé isn’t a

right or wrong answer. One can in fact

decline the procedure,that'is_being —— the one

that is.being talked about, and that’s an
appropriate thing to do.
DIRECT EXAMINATION CONTINUED

BY EDWARD GRAHAM:
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0. Under those circumstances, would it be

329

reasohable for Jamsetta to decline the vacuum?

A Zes.

0. Thank you. Dr. Oakes, while‘my good --

our technology assistant is helping pull a

certain document, let me just tell you this is

from the labor progreas chart, Bates-stamped

Exhibit 2014. Let me ask .you, sir,

this document°.

what~is

A. ~Thls 1s a document that is de31gned to

follow the progress of the labor.

At the top up there - 1t’s Very hard for

anybody to. see that, however, but what one 1is

at the very top of that graphic form is the

dilatation of the cerViX, so the opening of

the cervix as it goes from closed to

completely dllated that’s the-ten

centlmeters,’ahd one is also plotting the

‘station of the baby’s head.

- plotting -- what one is plotting by the lines

So, again, the level -- the level of the

bony part of the head that is presenting is

That'’ S the zero station.

On thlS partlcular thing,

”related to the leVel'of'the ischial spines.

the X’s
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that you can there are plottlng the statlon

~and the dots with’ the line. connected to them

is the dilatation of the cerv1x,. You' can'oee

that the one that starts there on the left,

'that the flrst dot is at two centimeteré

We'’ve now talklng the openlng of. the cerv1x

‘and it -- you see what I am pointing to here?

This is about two centimeters (indicating).‘ I

am’ just klnd of showing you what it .would be:
as opposed to when it’s w1de open, talklng ten
centimeters‘——<like yeah (indicating)

‘ | And we go up there -- then across
the top 1f.the hours, the time. So that says
7:00, 8:00, 9:00.: That’s in the mornlng »
7}00, 8&00;.9:00} 10-007-11-00 $12:00. Then,

they re d01ng this mllltary time, 1300,_1400,

1500. You know, that’s 1:00, 2:00, 3:00, 4:00

in the afternoon. This chart ends at 1700,

',‘5:00 p.m.

. - EDWARD GRAHAM: Your Honor, may I

‘approach the witnese and provide him with a

" laser pointer?.

' THE COURT: You may.

"EDWARD GRAHAM: (Tenders laser

- pointer to witness).
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DIRECT EXAMINATION CONTINUED
BY EDWARD GRAHAM:
0. Dr. Oakes, cculd you'pleasé show ué‘on
this graph the lines that designate the
station-of the baby?
A. As Irséid, thoée are the'st.'

(Indicating), this is the first X and we can’

. see that theffirst'time_that it is documented

and measured -- and we have over here the

.station, this' is zero, minus. one, and you can

see that the first time that it’s examined,. it

‘looks like that it’s just under minus one.

Then somebodylcomes along and thinks that

it is minus two (indicdting).

Back to minus one.
Minus two.

‘Minus one.

Minus one.
" Minus one.

So as of 5:00 p.m., the patient is séven

centimeters dilated, that’s this dot‘(indicat—

ing), but Still‘the station 1is a minus one.

0. Thank you, sir. . Now, does this

particular graph go on past that time?

“A. It does not.
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Q. Thank you. Is there another part of .the-

labor progress chart where there are

additional measurements of.the - baby’s station?

A. There'are.

Q. I know have on the board what has been

marked as Exhibit 2016. Cah you-e—'Ifm going

to ask our assistaht to -

A. . First just load thlS up SO - that we can

see the time. See, thlS starts at 1700

' l7QO, 1800, 1900.“Yeah So we left off that.

other one at 1700, or 5: OO p.m., and‘thls is

. now517oo,51800,;19oo and 2000.

Now if you highlight down near the bottom
-—. NOwW becausefwe-have‘this at'1900,,We,haVew

these(tWo entries; ThesefarethO>entries‘of

"cervical‘dilatation that are further‘alohg:

than the ones that we showed you before

o Thls-one at 1800 1t says here that thlS>

'.is -- and this copy doesn’ t show 1t, my copy

really makes it as. belng nine centlmeters

. dilated.

.'Ninety; which is basically an'effaoement.

,meanihg how thin ‘the cervix is, not only does

‘the cervix'open up but it thins down. .Tt

starts out about yeah long and by the time
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that it is all dilated it is almost paper

thin. So one hundred percent is as thin as it
is.going to get. This says that it is ninety
percent.

But also then we have a station here and
that says that-it is a zero. That ‘is the last’

time that station is recorded in this chart,

.that’s at 6:00 p.m., at a.zerO'station. This:

is per Dr. Rhett. ‘
At 7:24 she is said to be_completely
dilated but théy‘give ﬁo Statién-there.
0. Thank_you, sif. |
THE COURT: ‘ECOUhsei; When you reach
én appropriate time to take a break, we'Will
do so. | )

EDWARD GRAHAM: | This is fine.

THE COURT : Lét”s do that. Lédies
and Géntlemeﬁ, we wiil take a beakJat tﬁis
time. | :

. Sir, I am going to ask you (witness)

not to speak to lawyers on either side of the

-case, although you're welcome to stand and: -

take a break. ;Since'yéu.are a witness uﬁder-
testimony, pleaée do thutalk to the attorneys

during the break.
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. If there are those who wish to go

outside to take an outside break, we will make

that opportunity available to you, as well.
| Let’s aTl just remaih where~we ate‘
while the jﬁry tetﬁrnS'to'the“juty reom.
‘Enjoy.yOur hreakf Ladiee‘and
Gentlemen. _ |
| (JURY ouT @‘3?22‘9 M)

THE COURT : All rlght we w1ll be

,in‘recess now. We’ ll take about flfteen to
;twenty mlnutes, subject-to the return of the

jury to the jury room. Court’é.in recess.

" THE WITNESS: Sir, can I go out

to the restroom?

. .THE COURT: E_ Certalnly you can. TYou 1

- .can go-oﬁt: go‘Wherever you want . Thank you

(BRIEF RECESS 3:22 - 3 23 P M.)
ATHE-COURT. Please be seated

Ladies and Gentlemen. Are you ready for the'

 jury, Mt:,Graham?"

EDWARD GRAHAM: Yes, Your Honor.
'VTHE COURT :. Brlng in the jury
(JURY IN €@ 3: 39 P.M.)

" THE COURT: All rlght.v Welcome

‘zback;'Ladies and Gentlemen.- You will recall

445 -



446

10

11

12

13

14

15
6
"17,

T
19

20
21

e
24

25

Jamsetta Washmgton v Edmund Rhett Jr,etal 335
. Case No. 07-CP-10-01553 :
Jury Trial of July 26, 2010 through August 1 ], 2010 .
Before The Honorable R. Markley Dennis, Jr.

we were in direct examination of the witness
and we remain there. Mr. Graham, you may
proceed.

DIRECT EXAMINATION RESUMLD

BY EDWARD GRAHAM

0. Drr Oakes,,one of the topics that we
addressed_before the break'hadvto'do with'the
heaIth ofhtheAbahy; ThlS morhlng we heard
somethihgiby Apgar. Could you please explaln

what Apgars are and how they relate to the.

‘hedlth of a baby?

A. Apgar scores were named after an =

anesthesiologist, Virginia'Apgar, who

',described these,so that there would_he some
. kind ofrstandardsfor-the need for
;resuScitation"of a bahy So she defined five

‘parameters, flve thlngs that one looks at 1n a'

baby, and you can get a. score of zero 1f 1t S

absence, two if it’s present, and a one if it

is sort of in between.

The-five'things that are looked are

- color, the color of the blueUas tolwhether ith
s plnk or klnd of blue as the oppos1te,_

resplratlon, whether lt is breathlng, whether

it has tone, normal muscle tone;~whether --
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what this heart rate .is, if it,ie-over-a

hundred it is two and then it stepe down. below

that OF course, a‘zere means that'e person
doesn’ t have any heart rate ihenlreflex
1rr1tab111ty, whlch means how itwis
respondlng, what kind of grlmace it has,.
whether it has hormal reflexes to. |
irritability. | |

~So.two/ten ‘is’ the maximum score,

zefo is. the least ‘score. ObViously if a baby -

has an Apgar os:zero 1t is. effectlvelyjhote

allve at-that.p01nt. But these thlngs are

taken at various‘iﬁtervals after birth and the
. standard intervals that these are done are at

one minute, five mindtes and:theh usually at

five minutes after that if in .fact it is not -

in the normal range, which is nine, nine or

ten.:'Those are the noﬁmal'rahges.‘ Seiyou rﬁn‘
- fthese'thihgs out at five—hinﬁtehihtervals  |
'untll you get up to there |
‘Q'i Do you recall what the Apgar scores were

for Jayden after hlS blrth°

A, - I do.
Q. What were those?
A. It was a seven at one minute and then

447
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nine at five minutes.

Q. What does that tell you about the heaith

of Jayden at the time the vacuum was applled

~to his head°_

A. Well, again, what these Apgars are
telling you is what the status‘of the baby 1is

at that point. But if -- it has some

frelationship'to what a baby is likelbefore

that, o; Obv1ously if a baby 1s severely

Vdepressed before blrth the llkellhood.ls that :

it is going to be severely depressed shortly:

after blrth untll in fact it is resusc1tated

;So usually if a- baby has very good Apgar »

scores it hasn t been substantlally
compromlsed before that It’s obvious that
thlS baby requlred mlnlmal resusc1tatlon

Q.' What do Apgars of seven and nlne ‘tell us

about whether the baby s braln was bleedlng at o

"the tlme the Apgar scores were done?

A, I think that it tells us that there could

not have been a 51gn1f1cant bleed at that .
vp01nt or there couldn t be these klnds of

‘_values. The reason for that is. that when one

has bleeding in the brain, this affects these

various faculties that we’re measuring. For
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example, a baby is not going to have‘breaths
It is not g01ng to resplre normally, therefore
its color 1s.not-901ng to oe approprlate

It"s muscle tone can be decreased,vmeanrng

that 1t is Very flaccrd it"is juSt'floppy

- It’s reflex lrrltablllty w1ll not be normal

So, 1n fact these are —- these reflect that

=there hasn t been a srgnlflcant 1njury that is =

gorng on, at that pornt

Q. = Well let me make sure that I understand

you,‘ When you say no. srgnlflcant 1njury gorng
'on at that pornt are you addre581ng whether

'or not the blood vessels are intact in

Jayden S braln’>

A. - No; we are talklng about that there is

.not a srgnlflcant bleed at that pornt That'’s

klnd of what one expects in a ‘bleed that’ s

'caused by a vacuum extractlon;_*lt doesn.t

cause this immediate effect, because what-inv

fact is broken’are veins and these are not
‘under hlgh pressure, they are'under low

';pressure, SO they contlnue to leak under low

pressure and it has to accumulate over time

until there in.fact is a significant blood

loss and'accumulation of blood to cause -

. Jamsetta WashmgtonvEdmund Rhett Jr., et al . 0338
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symptoms.
Q. Thank you,.sir. .Nowj'let‘me‘move on to
“the subject of statlon You'touched on'this a

.llttle -bit about referrlng to the screen w1th

some of the medlcal records~w1th the,graph

show1ng the station and the’ note about a zero

‘statlon per -Dr. Rhett.

- Let me ask you, sir, in your .review of

the medical records, did you ever see any

doctor or. any nurse ever document in the

_records that thlS baby was at a p081t1ve

_statlon9- That s, somethlng above zerof%é or .

closer to the bottom of the blrth canal than

' CHILTON.SIMMONS:  Objection, Your
Honor, Leadingn

'THE‘COURT; Sustained as to the end

of the question.‘ Counsel, please don’t lead

your witness. You may answer, sir.
'EDWARD GRAHAM: Thank you.
THE WITNESS: "I think that we

showed on the last sheet and that is in fact
the last entry of any station, anywhere in the’
medical records: So the answer'is no, there

is not any entry. In fact, it’s my opinion
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'Athat that entry of zero, or plus one, is ih ‘

fact what the statlon was at the time that the

. vacuum was applled,

'DIRECT’EXAMINATION CONTINUED

4

'BY EDWARD GRAHAM:

Q. So you have an opinion to a reasonable
degree of‘médical certainty as to the station
of .Jayden W. . at thé'ttme'that~this

vacuum was. applied?

A. I do.

Q.', What is that?

A. It 1is my oplnlon that 1t was applled at a

zero to a plus—one station.

Q. What is'the basis or that opinion?

A. Primary'the.——wthere are two baSes."The

first is that when one looks at the Vacuum
that ‘was used and the blrth v1deo of when the
“vacuum ‘was applled, onencan see that llterally:--

the entire upper part. of the Vaouﬁm is within.

the vagina. This vacuum that as used ia
called a Tender Touch Vacuum.

EDWARD GRAHAM: . Your Honor, may I

approach?

THE COURT: You may.

DIRECT EXAMINATION CONTINUED -

451
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' BY EDWARD GRAHAM:

Q. This is trial Exhibit 72.

A. - This is the vacuum that was used in this

*situation. This measurement that I am showing

right here,‘ffom the very top of,the,vacuum to

the bend here on this vacuum measures six

p01nt one centlmeters, six point one

'Acentlmeters " If you remember, we talked about,

.

the stations beihg centimeters up from. the
introitus:
‘Fivercentiméters at the intrbitus,

Zero station is at five centimeters

above that.

I think as one can see frbm'this birth
video, thls entire upper bulb when it is on

thevhead and Dr. Rhett is. startlng to pull

' 'the entlre bulb is within the vaglna
: Therefore,.the,baby S head had to be wat least

- that far-up erm the-introituS.

The second part is that when Dr. Rhett

~does his examination just before he puts on

this vacuum, he' -- as one can see when. we look

~at this video, he 'is examining the patient

" vaginally and his hand, his entire fingers are

going all the wéy in. TIf the baby’s head was
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there, as he states that‘it,was, that_rt was

literally right at the introitus ahqvwe'put

this oh; his fihgers would run into the head
‘ahd he couldn’t have'put his entire. hand up
;11nto the Vaglha and he could hot have- put thls

'entlre bulb w1th1n the vaglna, because the

baby S . head would be occupylng the entlre-

T vaglna

«:;Q.‘:' Oakes, dld you at my request work :

with-a medlcal artlst to have a. dlagram

<prepared that would help‘express your‘oprhiehsr
'>abeut the station?Vﬂ | | B

AL I dld | |
"Q;  Would: you klndly step down, Qith'His;
hﬁehOr S permrsslon,‘and explaln those to the

'.juryﬁ'

. THE. coURri Well, —- Counsel, first.

;‘ofhall 1s there an objectlon9 Are:they'

bffered:as exhlblts or,what what’s the'

’position°

EDWARD GRAHMM "ﬂ They are offered

as. demonstratlve eXhlbltS thlS tlme, w1thout

,objectlon

CHILTON SIMMONS . We have no -

- objection toathem as demonstrative exhibits,

453



4,54

10
Rt
2

13

‘]14I

Cs
7

18

19

"0

»

23

24

25

Lo
=
(VD]

HJM@M“%M@MVMMMRM&kemL
" Case No. 07-CP-10-01553
- Jury Trial of July 26, 2010 through August 11, 2010
Before The Honorable R. Markley Dennis, Jr

Your Honor.

. THE COURT"“ Very well

.EDWARD GQAHAM ol lhan< you.
THE COURT _You may step down,‘s1r
.,EDWARD GRAHAM L Doctor, let ‘me ask

,you,‘please, to stand on . thlS 81de SO that you

Aw1ll be fa01ng the court reporter

DIRECT EXAMINATION CONTINUED

T~BY EDWARD GRAHAM
ON Whlch would you llke to start w1th7
'AJ‘ Byydonﬂt weistartthlh‘the outlet?"
Q.  Okay. | R S

A. " As we talked. about ‘we haye threelsort‘of

descrlptlons that are used throughout thls:’?

‘case for vacuum extractlon, and that is:

"Toutlet Jlow. and mid. Outlet low and ‘mid.

Outlet means’ that the baby llterally

a;— by deflnltlon, the baby llterally 1s at thef

vaglnal 1htr01tus, ‘that you can see halr‘

without separating any oart of‘the:vaglna{

The baby S head is: 31tt1ng rlght at the

outlet

‘That.s_pIUS‘five{

You can see that if -= and, again, what

we start to reference is that at the zero
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“station this are the ischial spines. These

are the little points that come out from the

pelvic'bone-that'yOu cen readilwaeel if

somebody is doing. an examination of the

"“ vagina. You can feel thése beeauseuthey'are
 sharp.
'So this -- the line,thaturuns’between'

those is the zero station.

' When it’s plus five, if the_babyiis right

down even withvthe:outlet ‘the ischial

:tuberosltles} thlsils —— the vacuum 1s put on,Vt
:lt’slllterally‘outfon rlght at the outlet You
" can’t put eny more of 1t in because the baby’s
‘hesd'iS'completely.occupylng the blrth canal
l\}and 1t looks llke this. ‘ |
'4You see, agaln when T showed you the-
_vacuum/:the thlng that’s 1mportant to see onm
:'this;vacuum 1s.that_there~1s thls,bell‘here

-.and then is just'this'nubbin here. -So if this

was. sitting here, we would-see'thiS'nubbin»out

here but'welwould‘see all of the-bell*beceuse'”
'the baby S head is rlght at the outlet . Now, .

- if we take and.look at what -- now thlS is

plus five.

If we go to low, low means plus two,

‘ 4551l;
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pius three, plus four -~ it could be any of

~those. Agaln,-what is demonstlated here lS

that the baby’s head, this is ‘the baby’s head

coming right here, is at two to three. -One

‘would see that.part of the vacuum, about half

of it, is -- again, I would say that this is
six centimeters, this part‘right here;_so 
ahout‘halftof that would beﬁinSideithelvagina
if‘itywas at two—and-a—half which ie‘whatn
this is. We’d be looklng llke thls o

(demonstratlng) ~ So half. of the blg bell all,

;of the nubbln;

If wehnow go up to a mid, that means‘thatJ

it is zero or plus one, zero or plus one, that

means that the baby’s ‘head is right here‘at

zere,to‘plus one.. We would have v1rtually all

- of the bell in. If 1t was f— 1f 1t~was at

~zero, and this‘ls_at’31x centlmeters, we would

have one centimeter of this part outside ef-
the introitus. It would look like this,
}almoet the whole bell in.

What I demonstrate'to you; this‘is‘a.'
plcture taken from the VldeO and welre going
to show —- I thlnk that we are g01ng to show

the video. ThlS,lS'jUSt>—— this is just when
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‘Dr. Rhett has put the vacuum on and he is just

‘starting to pull on this. You can see -- I'm

sorry, this is embarrassing, but this is --

this is the vaginal area, this is the -

“ihtroitus, this is the vacuum and‘yeu can see
vthat'We’revseeing that the'nubbin‘hefe_is just
- -= almost all of the vacuum is 1h31de the‘
:Vaglna;> That’s why I sald that 1t can’t be,

if'in“fat the'by“ls,dOWh at;the introitus, as

‘Rhett says 1t was.

1Q. ‘Thank you.. Doctor? as"f-WaS watching
hyou, I couldn t help but thlhk that 1t loked
Vllke some part of that bell and the cuff was
‘1nteract1ng w1th the baby s head in Such a way
: that part of that cuff was overlapplng the'A
head Cah you tell us’ whether or not you ‘took -
‘that dnto accouht in dlrectlng the creatlon of:
‘{ that dlagram Ifyso, pleasetexpla;n; | |
’A. ITdidJ' In fact, asvthis Qacuum coméstin;f
_Athe'sphere'of‘the'headVdoes go dcwnij’It goes - .
e dbwn-about a centimeter’ih:thie.i 59"Y¢Srf

«wheh.we’re talking:about this being'sixl

centimeters, I am actually countlng, my v1ew,
that there are five centlmeters from the head

and that’s where I get thatnwe re at -—— in -
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fact, if it went down two centimeters,ythen we
would have four céntimete:s left and we could

be.at plus one. That’s why I said in my view

"it’s at zero or ‘plus one, depending upon “what

the depth of the head is and it’s rot going to
be more than two centimeters down into this

cup.

Q. Do you have an opinion to a reasonable

degree of'medical3cerﬁainty as ‘to whetﬁer dry

| not it_would:be in.compliahce with generally

accepted standard»of-obétetricai‘practice or .

in bréach'of'tﬁose standards. for Dr. Rhett to

-apply a,vacuum'to Jéyden'W§ T _° witHh his
.~ head in the midpelvis, at zero ‘to plus one?
A."I'think that we already went through

‘this. It is -- because of the-incréased risk,

this demahds~that there,be a stroﬁg'indication'

ah{that-theréVbevinformed éonsent; I think

‘that there has not been an indication and that

there was not consent; so, therefore, vyes, I

think it’s a deviation from the standard of

care.
0. Let’s turn to how.one'properly'uses a
vacuum extractor. - Please explain to us

whether there is a'proper way to do it and .
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commonly, uh, impfoper ways of doing it.
A.. Okay. BeCa@se this is a suctién cup, it '

is very important that this suction cup be .

pulled- straight —%.Straight; not to the side,
ﬁot rocked back and_forth,vbééausefin_faCt:
that. can cause damage or you can break_fhe

. seal.

Same as we. were . talking about the vacuum

hose thatiyou would put'on your.hand§. You

know, if_yoﬁfpulljstraight you cah’aétually

pull YQur handalong, but if y'ouv pUlllt

, Sidéways you’ re goiné to»bréak.the'Suctioh.

In the situation of a.baby,“if you’ re
pulling sideWayj what wé cdll “rocking”,  that
is in faét_dangéfous begéusé”it Causes'ﬁhese~;

kinds of abnormalities that we are talking

“about.~

~The normal-way7to pull on this is .
straight out in the axis of the birth canal.

The axis of the birth canal actually comes

_dbwn.and goes up. When you look. at a,pelviéf‘*

it’s kind of like the slide that'the skiers go

dowﬁ and then come up. . It’s the Same withvthe

"birth canal.  SQ one has to»pull>the:baby down

'literally’about at.a'forty—five degree angle,
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straight out, ahdfthen as the baby’s occiput

~comes below the publc synthe31s,.below the

publc bone here in the tront ‘now it comes up.

It’s all in thelaxls=of,the blfth canal. Net
to the side,'uot eullihg to the side; not up
and down,'wiggling around.AdItrliterally,is -
one is pulling ahd you’te uotmallyupulliug_the

cup to-see the‘deScent as you come'down,and

'tben one goes (w1tness gesturlng)

" Q.- Do you have an oplnlon as to whether or

not Dr. Rhett complled w1th the generally

-accepted standard of the practlce for»

obstetr1c1ans in terms of how he. used the

_vacuum extractlon technlque on Jayden o

Washington? °
‘A. I do.
Q. What is your’opinidn?

A. _\I‘think‘that'in‘this'deiivety that Dr.
Rhettgdid not‘just:pull}in,the'axiS'Qf the
birth canal. In faet, he,moved the &acuum,.
around quite a bit, as_wexwiil»see on the

blrth v1deo

| 'Q.‘ You ve mentloned that blrth video severalw‘

times. May I suggest that we go ahead and

_play that birth video now? And, Dr.,Oakes,.I




10

1L

| 12

13,
4

L1
16

17
18

20

21 -

22 -

24

.25

Jamsetta Washmgton v Edmund Rhett Jr et al a 350
. Case No. 07-CP-10-01553 . . ’ :
Jury Trial of July 26, 2010 through August 11,2010
Before The Honorable R. Markley Denais, Jr.

am going to ask you to please direct Mlke_

Hood~ our tech guy, to. pause Oor go back if you

need to explaln what is belng shown on the

, v1deo -

(Video‘playing With_souhd):

AL We jumped:thereQ' Could we'Start at

thirty-one?

”Q. : (Video playing)'ﬁ——‘

W -Stop justia'mihute: ’i'want:you to
;listen.d In thelbackground you.can listen to
1the baby’s~heart that beep, beep, beep, beep.

'That s the baby’s heart that is belng

registered from a scalp electrode, an

}electrode that_isbaotually~put-ohto the baby’s
:scalpi: That is recording the'baby’svheart
rate. It is that ~— it that beep, as you get
"that rhythm, that becomes a concern‘to Dr.

,Rhett because 1t -— it gets down to nlnety to'.'

a - hundred but then it speeds up-. In‘

'partlcular, when Dr. Rhett does an

examination, 1t speeds up .

.That actually is —- in taking of'babiesr

:if‘you stimulate a baby’s scalp and its heart‘
_,rate.speeds up, that is one of the most

‘reassuring signs that there is about the'
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vbaby’s condition.

It’s reacting to its

environment and it’s reacting in a very

pOSitive way.

There has never been a report-

of a_haby who is acidotic if it has;an‘

Q.

- A.

Vacceleration with scalp Stimnlation. That
says that the baby’s'pH, the .baby’s pH is

above seven point two at thatvpoint,‘which

‘means that it'iS-not --. that. is not
asphyXiated, | | |
Okay.'-éefore we go oh)ilet’s define two
" phrases. What is’ “asphyx1ated”9 | |
AsphyXiated is. a description of lack of
oxygen and an accumulation-of aCldA- "So- that S

-- that’s a risk that one gets to when you

0.

measure?

A
alkaiinityﬁ
humans( ‘
point.fontg.
have difficulty,
point'tWO,
0.

AL

- don’t have enough oxygen

, You mentioned pH,,what does a pH test -

That measures the amount of acidity or

What is the

I'm sorry.

in this casé. A normal pH -- in
the'normal‘pH'is rightiaround'seven‘

But in babies -- for babies to

it has to be below- seven

below seven pOint two

It has;to belowrseven point
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zero —- not two, but below seven point zero.

So, like I said, when a‘baby réspdnds to scalp
stimulation, ‘it has a pH of at least seven

-poiﬁt two orvhigherl

0. Whét-doeslthét‘tell us,“seVén_innt two
or higher?. |

A. That it is not aéphyxiated.fVIﬁ’slnbt

: having any»problém'because offthe_lack;of

oxygen and acid buildup.-

0. Thank yoﬁ.' Please continue -—- (Video

: playing’with sound) .

A. Now, see if you can keep that rate --

béep, beep, beep, F—Vno, no, keep playing ——

1(vided playing)uA

_ Okay, ndw.do ydu-heat it speéding'ﬁp?f

" It’s faster than it was.

TN

Now we can’t hear it béCause'théy’ie

H‘talking."

Now, there (vidéo'péused).«IDr. Rhett is

" examining her and you can see, literally, his -

entire fingers are way up{tolheré inéide‘the‘:

vagina. That means -that the head cannot be --

~ cannot be down there.’ There’s not foom for

‘the fingers to go all the way in.

(Video playing),.listen to the heart
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beat.

Hear:how fast it is: bing, bing, bing, bing,
bing; bing, bing, bihg,-bihg,vrlt.has Speeded
up because he is stimuiating;the hahy's head.
That’s what I told_you"washreassuring. Before
he did that, it was going ninety”tO'a'huhdred;

(Video,playiné) now ‘when she pushes

,tyou 11 see -+ you "11 hear the heart rate is

.back ahd you’ 11 hear the heart rate goes:down.

Thatfs_a verY'comﬁon thihg. Wefcall that the -
second'stage of labor’“ So this is the part
that 's after the complete dllatlon to have,.
with a push the heart'rate go dowh.

(Video playlng). see how his hand is'allt

Jhe way up in the Vaglna right here°.’His
‘flngers are all the way up to the entlre-
_pelvls,.all digits. You can’ t do that if the“

baby’s head'is'obstructlng_the.area,l

(Video playing), now you‘caﬁ.juSt'barely.-»

hear the heart rate in the backgrcund "All

.Adurlng the time that they re talklng you can’t

\‘,

- it’s about a hundred.

(Video playing), StQp; ’Stop.how.' You

hear that, he said “we need to get the baby
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out.”  The family thinks that that'ﬁeahs-that
there needs to be a'CFseotioh. Theh whoever
is in the foregrodhd saye, “Oh, no, no, hor
Tt’s not going to be a:Cfsectioh.” 'But they
don’t say what it is*becaase, in;faotf'nohody
has saidhanything about what,we’reugoing to do

or not do except'“we_need to get the baby

out.”. .

':'That’s not informed'conseht v'That

doesn t say what 1n fact you re d01ng and you

. can see. that nobody there understands what 1n '

: fact;ls gorng‘tovbe;done,

Go ahead, (video playing).- Now he has

dlslodged the connectlon from the, the scalp

“electrodes. and he’s re—f he’ S:reattaching;
:puttihg it in. It goes oh'a plat'on;her leg.
. _He hasn’t pulled the electrode, that’s still

odn.

(Video playihg);~nowfsee where the entire

hand'~right there the entire hand'is-inside»

the vaglna again. ‘The fingers are all the way
up to hlS dlglts, hls two digits. -
(Video playing), now he’s. taking the

electrode off. He’s ﬁndoing the wires. He’s

" not’ dorng that by taklng 1t out from 1n81de
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All you do.is separate the wires.'~It!
unscrews; this_is the.little,sorew that'goes
onto the Oabj s scalp.  He undoes that' See
how close hlS flngers are to the baby s head9'
Not even inside the vaglna

(Vldeo playlng) stop rlght there --

stop. 'This 1is where I m talklng about rlght

Jnow.' You‘can see that thenentlre bell rlght

there that wefre_talkihg~about,“theﬁentire,"

~ bell, all we’SeeAis a little bit of the nubbin.

is comlng out of the vaglna The entire bell
is .inside the vagrna . If the baby’s head was

sitting right at'the outlet it couldn t go

' inside. . There’d be no room

(Vldeo playlng) this is where he starts

to pull.’ NOW See'how he’s mov1ng that to the,

sided All you’ re supposed to do is to be

‘pulllng down, not mov1ng 1t to the s1de NowA‘

you can see the nubbln, the end nubbln that I

showed'you.. This part right here is what we

. .can see'and we are-just starting to see, we’ re

just starting to see. the bell rlght there, the

‘,upper part.of thls. We are —-- we can see the

nubbin but, like I-sald, agaln this is six

centimeters from that, the break right there,
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‘and we'’re just starting to see that now . It!s

descended enough. At this point it’s -about-a

three-plus station. Go ahead.

(Video playing) now see. how he moves 1t

- to the right side" Instead of. holdlng it on

the axis he. moves it to the rlght

(Video playing)( and now to the left.

(Video playing), and now there isn’t a

constant pressure'in‘the'way,theeaxistls being‘
'hmoved around.
(Video playlng),‘now he'lslpullingeto the:A

~ left inside of down.

;‘(Video playing)}'he pulled left
(Vldeo playlng) we are pulllng 1t rlght
(Vldeo playlng) ‘we pulled left
(Video playlng) we pull down —= freeée
it there A What I want you to see up’ there,
see thls little nubbln, and you re golng to

see when»that when 1t ‘comes” out.

(Videolplaying)‘ thlS is the part of the ‘
'f”scalp that goes up 1nto the vacuum. -,And we_re’
- when we're talklng about statlon, it is. not

_where the scalp is. It’s where the bony

AN

contours of the hear are

(Video playinq)/'now bringing it out. So

467
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every time that there’s a vacuum you develop

this nubbin on the head. We call it a

- chignon. When it comes out, I'1l1l freeze it

- again.

(Video playing), you Can,seé that at this

time on this that the baby is out. It’s not

crying yet,but‘as soon as heAstimulates it; it

statts.cryihg. yif-it-had aAbrain bleed that’'s |

“already cbmpressed, it wouldn’t cry.

(Video playing), I want to ffeeZe“it -=

‘there.” It's 504quikc}':It --the baby had this"

little'“nubbin”‘on‘his head, on'the'occiput
right back here where thé vacuum was. ‘That’s.

a normal part of the vacuum, it causes a bump

onathe‘dayrthatttékes a few days to resolve.

" That’s a normal® accompaniment. Go ahead.

(Video playing), I think that”s -- go

(Video playing), it’s only when hevraises'
it up thére-that you can see -- he hasn’t .

raised it up yet. ~Wefre'only'seeing —= NOW

~ watch this part as hefturns[around; Go‘ahead

—adVance,it_Slowﬁ‘slowly‘advance‘it.
(Video playing), right here. It’s hatd

to see but -- okay. Now -the baby is crying,
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‘very~lu3tily crying. That’s -- at that point

that’s a normal baby, normalqresponse.7 It

- takes that kind.of -delay before it cries.

4'Butt he problem develops that-thié baby

»jhaé bleeding going on inside,. underneath that

vacuum, —-- -
CHILTON SIMMONS: Objection, Your .
Honor. -

THE COURT:  Just a moment.. What is

your objection?’

| - CHILTON SIMMQNS:A He is’ah’experf
Witnesé and he is:festifying about caﬁséti6n. \
‘THE COURT: DO‘YOu wént ﬁo reépond
télthat,.CounSelOr?:.

EDWARD GRAHAM: - . Yes, sir. "He's.

"béen qualified as an obstetrician and it .

relates to what he does.

THE COURT:  Overruled. -We’ll give

“you cross—examination on that point.

CHILTON -SIMMONS: Thank_You,;Your
Honbr,

DIRECT EXAMINATION CONTINUED

- BY' EDWARD GRAHAM:

Q. Please continué, Doctor.

A. So the baby is Véry aqtive,-very active,
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normal, normal response but in fact has

bleeding going on inside its head in several

different. places and that'eccumulates,and ends

up having this deterioration; such that this

baby has‘to'get‘transferred to MUSC, where in

fact they diagnose that he has a brain bleed

.which has to betoperated‘en'and drained. It’s

deterioration is such that if,they didnft do

that, this baby wae going to die. But'elso .

because of that, it ends up having some |
neurological sequella that results because of
the bleeds that were there’during’tﬁe'time

:that the bleedings happened and you Can(t ¥e

you can’t make‘that go away:

Q. - Thank you. All right. Doctor, let me.

turn to the subject of knowledge of-anatOmy

and vacuum risks and'obstetrical principles

w.'about how to properly use a vacuum.

What role does knowledge of those
Categories play in terms of proper management

df labor and delivery?’

~A. I think that the fundamentals of any

practice_is one has to have the knoWledge.of
the subject in order to, in‘orderlto practice
it both effectively and to keep patients

ihformed'about:what'in fact is going en and -
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what the risks are.
If one doesn’t know the‘basic knOwledge,p

you can’t inform about a patiént about what

~ the risks and the alternatives are.

This is -- this»is‘the area that we talk
about as cllnlcal judgment ~You take

knowledge ba81c knowledge and you apply thlS

basic knowledge 4But,you can’t apply it if

you don’t it. When you don’ t know 1t yOu

should be applylng it because in fact lt S

g01ng to be applled 1naccurately
.Q;_ Do you have an oplnlon ‘to a reasonable""
‘degree of medical certaintydas to whether or
: not br. Rhett had suff1c1ent knowledge of

. anatomy, vacuum risks and Vacuum usage to

properly.manage.thls labor,and_dellvery»w1th af*

© vacuum.
A. I do.
Q.f‘ What -is your opinion?

A. I think that Dr. Rhett demonstrates in -

‘his. dep081tlon that he lacks very fundmental

basic obstetrlc knowledge
Q. Thank you.. |

EDWARD GRA’HA}M:'» " If Your Honor
pleases, may‘we'approach?"We’ye work through5‘-

some issues but there’s one that we need your
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help on. _
o THE COURT:  All right, yoﬁ'may~
approach. | } A

(QFE RECORD BENCH coﬁFERENCE)_

THE COURT:  All right. Thank you

for your patience, Ladies and Gentlemen of the

“Jjury while we resolved an issue.. You’re ready

to proceed, Mr. Gfaham?”“ '
 EDWARD GRAHAM;_: ..Yés, Your Honor.
iTHE COURT:  91easé do. . |
' DIRECT EXAMINATION’CQNTiNUED,
BY EDWARD GRAHAM: R
Q; - Dr. Oékes,rydu’made referénce to soMe .

pQrtiénS of-Dr.»Rhétt‘S deposition, I believe.

A. Yes.

0. - All right.  Have you made arrangements--

with Mr. (Miké) Hood to have him play'those

vforfthé«jury?- If so;'pleaSé‘gQ ahead.

A. -,Yourfﬁonor, if I COid‘;f I havé thirty¥&'
six of'tﬁese,‘are we playing all thirty¥six
right now? | | |

Q. .'No, no7"§i§ht now.wefre pléying one

through‘four.

A. Okay. One-thrOugh four deal with the -—--

MOLLY CRAIG: - Your Honor,- for

v'the_record;~we would’objéct_basedvon our
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previous discu581on.*
THE COURT: . Let’s cut-if off.. -All
right. 'wa let me ralk to‘our'Courtﬁreporter

Madame. Court Reporter, 1n order for the record

.to correctly reflect what we are d01ng, you "re

.taklng down what the lawyers and the w1tness

are saylng but I’ ll need for you to detail

page and llne numbers so that anyone rev1ew1ng

'these proceedlngs”w1ll knOW'what,we re show1ng

on tHe screen at this time. All right..

~That’é}point number one.

Second pontjwas —~ just a moment,
Counsel. Please listen.

There S an objectlon from the

. defense. . What is your objectlonO.,

- MOLLY CRAIG: S Your Honor, our

hobjectlon is that the page and llne"
vde81gnatlons that plalntlff would llke to showd

" the jury are out of contextfand Weswould like
to add addltlonal pages and lines to be played

from Dr-. Rhett’s depOSltlon to put 1t in

“‘context. ’
THEACCURT:"” All right.=lfadie3'andv
‘Gentlemen, - - | |
VJAY DAVIS: Yonr}Honor, I join.in

that objection. . Sorry to. interrupt.
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THE COURT: , Very‘good. ~From both

defendants, (affirmative'nod). Ladies and
.‘Gentlemen, one reason we took a little blt of

extra. time at lunch today was to dlSCUSS thlS: ‘_i

issue. The,Court rules permlt‘a party, the

plaintiff in this instance, to use another

7lpartyfs deposltion for,any purpose. "He may

just take 1t up, - publish it. It’s not~a'
w1tness, thlS 1s the deposrtlon of a party

The Rules also allow that the party whose

' dep051tlon is belng publlshed may publlsh
“addltlonal parts of that depos1tlon if they
trbelleve it completes the thought that’s belng

'made, or whatever the dlscus31on 1s about

Now what the plalntlff proposes to do

here 1s to play a plece of the dep031tlon and

. have the w1tness respond to it. _ The‘defendant
. says, -as you heard the objectlon, that’s not

fair, that 1t takes 1t out of context

Well in order to —-— we could never

Areally present lt.lf we played a plece\and
»y then stopped played another plece and then

'*had the w1tness'f¥»1t just would be very

confu31ng.

So what we’re going to do is allow the

- plaintiffﬂtofplay.the“portions‘thatithey‘v
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believe.are appropriate and then n cross we're

going to allow the defendants te_playkwhat

they believe is a more full explanation of'the

portion that the plaintiff wishes to play ‘So

please reserve your judgment untll such tme as

"you ve seen the entlre portlons as. to what

weight or Vaer YOu may give this'part of the
testimony. |

:1 Now, with that understandingl the

objections are overruled with the‘Cautienary

ihstruction),and,you'may'ge ferard.
 Please'teli ustwhat_afe the page and
lines that you first intendlto‘publish in this
first.group. _ o |
 EDWARD GRAHAM: Thank you, Yqur.;’
Henorf o |

' Page 58, hines 1 through 8

Page,6i,lLines 7.thrqhgh 12-‘

Page 62, Lines 4 through

Page 63, Line i.

'THE CQﬁRTiT 5All,right..'Now} befere
we do this again, the further eXplahatioh is, |
unlike’you‘mayvsee'on televieion:where the-
parties come in andxtheyitestify'and.everyone
hears something for the flrst tlme in the

courtroomn, that’s not really the way that it
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.works ‘in civil 1itigation The parties are

often deposed meaning that they s1t down in
front of a court reporter under ocath and both
srdes are abledto duestion them.  The o
testihony is preserved.and it then may he
later used in“trial So for our jury S -

edification, what is the date and time of the

deposrtlon from whlch you are ]publ_rshlng[’>

EDWARD GRAHAM July 21, 2008,
starting at 3:10 p.m. |

THE COURT:  All right.

EDWARD GRAHAM:  At.the Hood Law
Firm.
THE COURT: All'right. Very good,

V{you may go ahead and play the first portlon

MOLLY CRAIG: ' Your Honor, he
hasn t asked the questlon vet, but just for

clarlflcatlon,_for the recordAwould you‘llke-

~ for us to identify the’page‘and line
A designations that we would like to’ihclude,rto:

keep it complete?

THE COURT:  Well, ----

MOLLY CRAIG: Would that be

helpful for the record?

THE COURT: Well, not at this
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juncture. We’ ll let you do that at a later

“time, so as to notubreak the flow of what.thei

plaintiff attempts to do.

MOLLY CRAIG:  Yes, sir, I

~understand. Thank you. .

THE COURT: Very good.'

' EDWARD GRAHAM: .- Thank you, Your

Honor.

DIRECT EXAMINATION CONTINUED . -

BY EDWARD GRAHAM‘ - ‘ .

Q. (Vldeo playlng)

(JURORS INDICATE VIDEOTAPE SOUND TOO LOW)
DIRECT EXAMINATION CONTINUED

BY EDWARD GRAHAM:

- Q. (Vldeo playlng)

0. My questlon is not tled to thlS
case. Just 1n-general, what are the benefits

of vy extraction?

A. V~To assist in a vaginal delivery, it °

makes it éaSiér'for the mothér énd the baby.

Decreases the timeline between -- it makes the

delivery faster. “Faster” may not be the

' right term. Mhybe ‘hastens the delivery is a

' better way to say that.

(Video Stopped)

an7
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MOLLY CRAIG:  Your Honor, that’s

not a correct portion of thié deposition that:

was just palyed to the jury

THE COURT:  Counsel, that’s ——-
EDWARD GRAHAM: I believe it is,
Your Honor.

THE WITNESS: - -No.

MOLLY CRAIG:- . Your Honor, it’s
not.
THE WITNESS: = I agree. This is

Page 56, the second one. That wasn’tfthe

first one.

" MOLLY CRAIG: T believe that he

identified Page 58, Line 12.  This was ---

THE WITNESS: - ~}Tnie'wasn’t. 'This
:wae.Peqej56,:Line 1;.AIt’e'thereecond“
desrgnatlon | v‘
| EDWARD GRAHAM | There were t&o
cllpsvthat we. descrlbed Your Honor e.We1}~ I

told you about four clips. ThlS mlght not be
.1n the same order that counsel is looklng at
~ them but those four CllpS are all part of. this

'sectlon

THE COURT: - Well, to avoid this in

the future, why are they not in order?
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EDWARD GRAHAM: ~ I thought they

~were, Your Honor.

THE COURT:‘ _,Ali righﬁ. Again,
we’ll give you latitude.; We’ll give'you -- if
you believe you need to designate additienal.

portions; and'most>likely this'will'occur i

tomorrow, so you’ll have time over,the,evenigh_
hour to look at it.' The objection is noted

for the record but at this juncture I’m going

to continue to overrule it.

'MOLLY CRAIG: Yes, ‘sir, Your
Honor. N | » , |

THE COURT: = Thank you. Go ahead.

EDWARD GRAHAM‘ | 'Your'Honor, there

‘was a problem w1th some of the jurors hearlng

it at the beglnnlng May,we,start over?

THE COURT:  There was. Yes, you
| EDWARbgGRAHAM:f efTﬁank y5u;f
 DIRECT EXAMINATION CONTINUED
BY EDWARD GRAHAM: .
QQ- (Video.playingj:
Q.,rMyequestiQn,is not tied to this
ease. Juétiiﬁ geheral, What‘are the benefiﬁs

of vy extraction?
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A. To assist in a vaginal delivery,

it makes it easier for the mother and the

baby. Decreases the timeline between -- it

- makes the delivery faster. “Faster” may not

be the-fight term. Maybe hastens the delivery‘

is a better way to say that.

0. That’s all that I am. asklng
Would 1it, Wouldvlt be 1mproper to use a.vacuum
to" -- to use a vacuum 1if there was not an |
indicatlon to use a vacuum? |

A.  It’s always oeen;~— I}vernevet

seen anybody put a vacuum on. . I’ve done over

a thousand vacuums with, you know, an

indication. An indication might be fatigue or

distress or -

.'_f I don t know that I’ve ever seen anybody do

- what you ‘re talklng ‘about. © Do a vaouum'

extraction w1thout some 1nd1cat1on to put it

- on.

Q. Would it bevwrong to do that?
A. 'Might be.

(Video stopped)

" Q.- Let me stop you right tnereﬁ Dr. Oakes.
Is speeding up the'delivery to make it faster

- or haSten-theldeliver‘an appropriate
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indicdtion?

A. That is notfan indication.

Q. (Vldoo playlng)

Q. Is the mother s consent required

before an obstetr;c1an may properly,use‘a

- vacuum?

A. I’ve neVer gotten a mother’s

consent in over a thousand -of those that I’ve

vdéne,;'She consented to obstetrical caré. VI-

éésumed.shé~trustéd mé to do the best.I knew
how to do. | |

| O. ‘.My questioh wés,_what'wafhiggs,
if any, do you'béliévé an bbstetrician;should

give the mother prior to using a vacuum .

extraction? Your anéWér.didn't'SpecifiCally4

' say anything about warnings.':Are‘you téllihg”

me that no warnings are needed?

. A.. . I’ve never given a warning-to a

mother whose baby I Was'délivering;before.~ I

'_Wouldn't think sOg.

0. All right. And YOﬁidid'ndt give

- Jamsetta Washington ény warningrabbut the

risks of vacuum extraction?
A. No, I did not.

0. ' And you did not obtain her =
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‘1nformed consent to the use of a vacuum?

BY MS CRAIG Objectlon.

THE WITNESS;, . We. got consent o
do obstetricéi‘care, ﬁhét’§ part Qf.theN
obétetrical_carél ‘ :

EXAMINATION CONTINUED
T‘BY EDWARD GRAHAM:
| Q; Apaftlfrom‘that generalicoﬁéent,
youvnéver‘obtaiﬁéd,specific conéént.tolusé'of‘
a vacuum, did yoﬁ?z o
:BY.MS.'CRAIG: . Same ébjecﬁion.
- THE WITNESS: | No, sir.
| (Video Stopped)

- MOLLY. CRAIG: -~ - Your Honor, that’s

‘not a correct~portion..-YQur Honor, could we

Rlappfoéch briefly?.

THE COURT: i You may.
(OFF RECORD BENCH CONFERENCE)
THE COURT: Ladies and Gentlemen,,

again thank you for your patience. You may

.proéeed‘to the next area.

EDWARD GRAHAM: °  Thank you. Your
Honor.

DIRECT . EXAMINATION CONTINUED

BY - EDWARD GRAHAM
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0. ,Before we play the next clip, Doctor, how

would you describe. Dr. Rhett’s refusal to. give

_the patient warnings and alternatives)
‘warnings about and alternatives to the use of
‘a vacuum at thlS type of station?

AT thlnk that 1t ~— it goes back to- just

what that clip says, there is no 1nformed

consent in thiS“case Dr. Rhett doesn t thlnk

it’s necessary to glve 1nformed consent

doesn t give an informed consent, but in fact

every operative delivery~requires-an,informed

- consent.

CHILTON SIMMONS: Objection, Your -
Honor. | -
THE COURT On'what baSls° ‘
CHILTON STMMONS: :.Thls doctor is not

licensed 1n.South Carolina and is not'

qualified‘to say that.

THE COURTQ " What response do you
have to that? | | |

EDWARD GRAHAM;‘ .‘He’s~qualtfied as_
an obstetrioian, ‘There’stno:indication —
well,'i can ask him foundation questions about
knowledge that --- | |

THE COURT: Please do. .
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EDWARD GRAHAM: In different
states. |
THE. COURT: Please do.
. DIRECT EXAMINATION CONTINUED

BY EDWARD GRAHAM

Q. Dr. Oakes, you mentioned that were a

Board—certified,obstetric}an with a board
specialty cehtificatioh in'maternal/fetel—
medicihe? | | | |

A. Yes.

0. . Are you a member of ACOG?

A. -I am.
. Q. Do you know whether or not Dr. Rhett is a.

‘Board certlfled obstet:m.c;an'>

‘A.  He is.
Q,l Do you know whethef he!s a member of
" ACOG? | o
">A. T believe he~ié :

0. Do you know whether ACOG and the.
certlflcatlon group . have local reglonal

standards that varyhfrom_place to place,orudo

they have national rules about how to safety
use a vacuum?

A. - In fact, the guidelines that are

promulgated by the .American College of
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Obstetrics & Gynecclogy are nationwide -

gﬂidelines. They are hot regional-only, they

~are not statewide.

THE COURT: All right. That’s

~sufficient, Counsel. 'I am going to overrule

your objection and give you cross examination

<

on that point when you cross-examine.

" You may proceed.

. EDWARD GRAHAM: Thank .you, Your

Honor..

DIRECT EXAMINATION CONTINUED

BY EDWARD GRAHAM:

Q. HowAwould you' describe Dr. Rhett’s

refusal to give the patient infofmed‘Consent~

in terms of whether it appears to be

accidental or on purpose?

Al I think it’s very ciear from the réspohée
to the:questioh that it’s nét,'it’é nof. | |
accidental. He believes thatvfhe geherél'

consent a@thorizés:all,parts,of‘dbstetric ,"

_care, but that just is th'thé'caSe.,'

Q. Thank you.

EDWARD GRAHAM: Your Honor, we .

would next like to play. the video clips from
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Dr. Rhett’e deposition:
- Page 12,‘Lines‘13hthrough.17
Page 33, Lines 21 throughVZB-‘
‘Page’ 142, Lines 15 through |
Page 143, Llne 12.

DIRECT EXAMINATION CONTINUED

'BY. EDWARD GRAHAM:

Q. (Video'playing):
Q;': What is engagement9'

bA, Engagement means the baby s head has

moved down 1nto‘the-pelv1s.

Q.  Can you be more specific?.
A. No.
0. Can'youvclarify'for me;vplease, slr,

: exactly what is engagement?

A. " No.

‘Q.A So aS'YOu-sit here'today,-canlyou:
tell me w1th confidence ‘what engagement 137

‘A.‘ Engagement 1s,-nc. I can Tt do that
It’s a clinical'thing. T could tell youllf I

went and examined somebody today‘what it was,

but I couldn’t write.out a definiticn.‘ So}'

" no, sir, I could not tell'you

-Q. . If a baby has just become engaged in

the blrth canal what is his or her statlon7
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A. Minus two.

Q.n And . how doﬂyon_determine that?g
A;. By Vaginal exam.

0. But eXplain‘to-me where,the)minus

. two comes from, minus two above what?

A. Well, it’s supposed to be some part

of the hear above the,isohial-tuberosities,

but I can’t remeMbet that anSwer‘noW. ‘That’s
what ffVe aiready‘explaineggto"yQu}'

Q. © But --- -

A. *'But:olinioally}_having'done-thisffor

literally thousands of'deliveries,_I know

_exactly what I,meaniby that'and, you know,

Alt'S just a cllnlcal use. it’s'not af"

deflnltlon that I could wrlte down

'Obv1ously, I can’t even state it here

(Vldeo Stopped)

?Q. llDt. Oakes, lS 1t true that when the‘
.baby 's head has ]ust become engaged that the
gbaby is at a.minus two? | i

AL Now;_ I think- when we went through our

,<basic,definitions that it means that it

situation is at zero, not at a minus station.
Q. Do you have an opinion to a reasonable -,

degreerf medical certainty as to whether to’

487
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1  not it conforms to or breaches.the generally
2 accepted standards of obstetrical care in
3 terms of not . knowing whether ehgagement'is
4 zeTro station,or minushtwo?”‘ |
S A. T think that this is -- this is basic
6 »obstetric knowledge."This is what -- this is
7 not what -- obstettioians learn this, but
Algll . medical students learhﬂthis also. This' is
9 basic obstetrics ' | o
-10; . : That s kind of the reason why we're .
R ll | 1play1ng these cllps, because there’s. a whole -
12. bunch of these that Dr Rhett demonstrates.
‘13 that he does not have the ba31c knowledge of
14 - obstetrics in. When you don t have that, in -
15 . my oplnlon you cannot practlce cllnlcal
'16 V'judgment because you don’ t have thevba51s,hthe
‘ll : faots( the knowledge to base it upon.
18 - N EDWARD. GRAHAM : _Your Honot, 'thé
19 . next’ cllps that we would llke to play are:
20 - - Page 13 Llnes 15 through 23 -
21 - , - Page 14, Llnes 9 through
2 . Page 15, Line 17 .
23 - l“t- Excuse me, 1t’s just the first one
24 ,'Athat'I mentloned, Page 13 "Lines 15 through

25 23.
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DIRECT EXAMINATION CONTINUED

BY EDWARD - GRAHAM: -

Q. (Video playing):
"Q. What does zero station mean?
~A. - Zero means the baby is well

ehgaged'in-the pelvis,ahdtaboUt to come out.
Q. ° Can you be more specific}about
"well engaged in the pelvis”?

A. - Well"when‘you do a pelvic‘exam,

hyou can feel the baby’s head The baby has

come,past -—. T can’t remember the name of”’ the
little bony notches rlght_now. Sorry;

(Video Stopped)

Q. - Dr. Oakes, do you have”an-opinien'tq
reasonable degree of medical_certaihty as ‘to
‘whether it conforms'to or breachesvthe

A\generally accepted standards of obstetrlcal

practlce for an obstetr101an to thlnk that

A'ZerO'statlon means_that the'head is about to"'
_ceme out?

. A. - I think, ae.We talked.about; that it is

in fact just -- the'biparietal'diameter is .
just entering the pelvis, so this is -- this

is the widest part of the head is just

- starting down the birthlcanal,

489 -
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- EDWARD GRAHAM: Your Honor, our

next clip is Page 14/ Lines 9 through Page 15,

Line 17.

DIRECT EXAMINATION CONTINUED

BY EDWARD GRAHAM:

Q. . (Video playing) :

Q0.  How would you.determihe the .

,statiohtof‘the baby,withih.the birth canal?:

S A. HBy pelvic exam.
':Q. What about the.pelv1c exam would'

tell you the baby S statlon7t-

A.. How far down in. the pelvis 1t is

" and how far away from the‘introitus it is.

~h_ 0. Okay. . Can you be more spec1f1c9’

A. ‘-WeIl when the baby 13 at the

'1ntr01tus, everybody.consider that at least

plus two. It’s all done in centimeters. So

' 1f:you go backWards tWO'centiméters from

there;‘that would be the zero station}"hIf you
go above that} you would be at é minﬁs
station. |
| - Q. _.AIl right. -The introitUs ié a
plus tWo‘statihn? i

A. Yes,-ét least.

Q. Well,vit'is a —- what is the
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introitus‘ih terms of 'a station? If it is at
least plus two, ---
A. Yes, sir.

Q. - I mean, is it plus two, plus,

three, plus four, plus five, plus ten? -Coﬁld-

you just give me a description, an overall

déécription of what the station numbering
syStém is all about?
"A.  Well, the numberind,éystem;is"

about measuring the progress of the baby -

‘through the pelvis. 'I’m sorry that T can’t "

_define wﬁét zero ‘station. | IJknoW that as the

baby gets closer and‘éloSer to delivery that

' the baby is at plUs_two,station'dr so and;'you:='

.know, it’s just a matter of a few pdshes.and

the baby will usually be deliVeréd.
Q. All right.

A. - The babyAis.sittihg at the

introitus plus two; generally the top of the"

 baby’s crown.

Q. At plus two the.baby has;»
crowned, is_thét what you said?. |
A. Is crownihgi'

(Video étopped).

Q. Dr. Oakes, at‘plusAtwo where is the
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1 baby’s head?
2 AL It isithree centimeters'above the_
3 introitus So, in fact we are just the
4 beginning of the low statlon |
5 Tt’s not crowning,.as we talk about that
6 being plus five. And that’s kind of |
7 difficulty of dec1d1ng, you knbw,“if“youfre
-"“8 | puttlng the vacuum -- you re puttlng the_
"9 ‘ Vacuum on_at'a:certaln statlon but,‘lh faet,
‘10 - under the Statiehs ae deserihed here, if one
11 says ‘I put it on at plus two, as Dr. Rhett
12 | said at the_lntr01tus, 1t clearly lt not
13 *Q.. Dr.-Oakes, have there ever been ——~you
14 "mentloned a plus flve on' the bottom at . the
15i ' erownlng to a minus flve above the engagement
16 unengaged ~ Has there ever been a dlfferent
17 'system that any obstetr1c1ans have used for
'18 : talklng,about a statlon~1n numerical terms?
19 AL Therevhas, but the -- there‘werela hﬁmber‘
20 of different classtficatioh-butﬁ‘ih'fact; in
21 1988. the American Cellege_df”Obsltetri.cs- &
22 GYheeology,uhified_the definitiehs on thefplus
23 five rule, oh'the_centimeter standatd.that
24 'we’re4talkihg abeﬁt here'——-ih.1988, ahd it

25 ‘hasn’t deviated since that time.
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Q. So it’s been plus five and minus five

since 19887

Al Correct.

IQ. According to ACOG?

A. Correct.
Q. Well, even if someone were still using

the plus—thfeé_system[ wbuld,plus th be .

crowning?
A. " .No. Even under that system zero or
ehgagement was still -at zero. It wasn't at a

minus station. So it had.to do with being
talked  about in,thifds,:and'that'made.it;
difficult for anybody to translate becausé it

- wasn’t -- it was somewhat subjective,'or mora

Subjégti&é,’thahhthe centiméfef‘situatioh is
now. That’s why it waa teviaad, tb‘make it
more,objectiVe' | |

EDWARD GRAHAM: Your Hohgr,'tha

net cllp that we would like to play is Page

. 21, Line 25 through Page 22, Line 4.

- DIRECT EXAMINATION CONTINUED
BY EDWARD GRAHAM:
QI (Video playing):

Q. So in your numbering systém,’.

plsu two is at the introitus?

'493 .
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A. | Yes,. sir.

0. What-part of the baby Qas at the
introitus?» | B | |
| A. Crown. |

. V(VideO‘Sfopped)

EDWARD GRAHAM; Next; Your Honor,

is Page 143, Linej19 through éage,145, Line 4.
 DIRECT EXAMINATION CONTINUED

BY  EDWARD GRAHAM:

0. (Video playing):

'Q.~V'Give me ybur definition of an

outlet vacuum ‘extraction.

A. Plus two station or better, by
whatever I meant by that. |

0. And ‘how do. you: determine’ the

'plus two station?

_A}'> Byivagibai exam, by Cliﬁiqél
prériéﬁce'aﬁd vaginal\ekam.-“‘
0. Yqﬁ cén’ﬁ giVé.@——
A. : I éangt'give you a‘definition of
fhat. | N

0. . So‘as;yOU'sit“hefe_today/ yéu;

" . can’t give,me'a'definition-of what plus two

means?
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Q. What is your —— how many tlmes

‘do you content you have done a low vacuum

axtraction?

A. I don’t know. .Maybe~a hundred.
Q.  What is your definition of a low

vacuum extraction?

'Al- Just above minus two.
Q. How much'aboVe minusytwo?
A. . Not more,than a‘centlmeter -~ or
- two. o
| 0. So; _;;

LA, Ir somebody has the ablllty to
push a baby out and they’ve brought the baby

down so that 1t is. low in the pelv1s, plus

“two, plus one, then applylng the vacuum and

giving it ah attempt to_delivery is very

, appropriate and —- I would>think that I.

attempted” some that never made 1t where'the

baby wouldn t come out and. we ended up d01ng a

: C—sectlon,

Q. I want to make sure.;'When'you

were talking about a low vacuum extraction,

did you say minus two or plus two7'

A Oh I mlght have said minus two

but.I meant to say plus two. 'I’m so sorry.
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0. All rioht.

A. T am not golng to reach up to
somebodyfs liver to'get their babyloutg-

0. So yQU'meant~plus.two.or
slightly'higber? |
| A. Or slightly'higher.

Q, »So plus obeaﬁo.pIUS two?

A. ~fes,'3lr. |

(VideolStopped)p

0. I.D Oakes, wbatllevel of the'pelvis is

'-the baby S head at lf lt is truly at’ plus one

or. plus two?

A. Plus7one, ‘this is at the-midpelvisl It.

' would be a mldpelv1s dellvery

Plus-two would be-low, at the beglnnlng

of low.

Q;< If it is above plus two in‘the birtb

canal, what is it?

A, Well it's —-- 1t depends on what it 1s,

but if it is above plus two it can’t be lower

‘outlet It is either mld or 1t s hlgh

anythlng above that.

Q. By the way, when you use. the word “hlgh”,_.~
I know that you have deflned hlgh as

unengaged, but doeS'bigh‘ever mean anything
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othef than,that whén you’ re talking‘about

. station?

A. Well, if you really say - what is a high

station, then thatfs the only answer that

there is, that is anything ‘above zero. Biut,

in fact('as people are talking in conversation

they can talk about delivery at a higher

station than crowning, for example, ‘and that

~doesn’t mean that it’s a-high station, it just

means higher up than crowning.

‘THE COURT: . Counsel, if.that

‘conélddes your question'on that'lést clip,

then we will end for the day.

_EDWARD GRAHAM: - Thank you, Your

- Honor.

THE COURT: ~ 'All right, Ladies and

Géntlemen. We are going to end our

o prodeedings for the day.

‘Again let me say to our witness,

over the eVening break you should not talk to‘ 

lawYeréAdn either 'side of thencase'becausé.you
are a witness under testimdny‘(sic); We Will

resume your testimony tomorrow morning at

-9:30. | ‘ Ladies. and Gentlemen, please be

in the jury - room tomorrow morning by 9:30. We

o497
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will begin'at that time. When you go home
tonight, your loved ones are goingtto say,
‘What is the case about°’ Just as I discussed

w1th you the other day, please“don’t discuss

' _the facts of the case w1th your loved ones. I
~ will ask you about that in the mornlng Any

_questions now about scheduling? I will see

tomorrow mofning‘at‘9;30.f

Let’s:all remain'where]we are out of
reepect for the jury as they leave the
courtroom fot‘the day. | |

| Have a nice evenlng, Ladies’and ‘
Gentlemen | | .
(JURY oUT @ 4: 57 P.ML)

THE COURT: ‘Dr. Oakes, ‘you may
step down whlle we go through a -few more
dlSCUSSlOHS. _

. THE WITNESS: t'Juage;?bah T ask 'a.

quick question? Can I leave my stuff here or

“shall I take it with me?

THEVCOURT: - The courtroom will be
secured, you may leave your things here.

- We had a sidebar, I_meant'——hlet me

Just state so that our record will be clear

that I have asked counsel not to ask for a
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JULY 29, 2010 L . 9:30 A.M.

THE COURT:  All right. Counsel, I

~am told that there are some evidentiary issues

that we want to discuss and'I will be glad to

- take them uph  I wélcbme everyone‘badk to. the

" courtroom.

EDWARD GRAHAM:  Thank you, Your

Honor. ‘Firsﬁ of all, é weék'or,so7bef0re

trial we did meét‘With Chilfon.Simmons and a
,court‘reporterj downtoWn,lénd we'agréed on

mérkiﬁg certain*eghibits.ﬁzHoWevér,}wé,sﬁoppedl
jjﬁst short df‘having alL'tﬁe objections’wofkedg
.~ out. |

We have handed the. court reporter a..

list df“those ekhibits'as we numbered them on
that occasion. We’ve had to make one change
because Your Honor marked:one‘Of«thoée'

Plaintiff’s Exhibit 1 yeétérday, SO we Willf

make that correction.}»Otherwise, wé want Your.

Honor tq<knbw that the court reporter has that

list that we have'beéﬁ working off of.

Now, one of the main -- well, Mary
is1prepared to handle those objéctiohs;‘sb'I

will just turn it over to-her.

“”}499
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MOLLY CRAIG: ~Your Honor, if we
could ask what‘page designation he“is |
referring to?

EDWARD GRAHAM:  This is not the
video.of the depositicn; thisdis parr ofltbe
birth video. |

THE COURT' A” You may proceed

EDWARD GRAHAM:®  Thank you, Your

"Honor.

" DIRECT EXAMINATION'CQNTINUED;'V
BY EDWARD GRAHAM: | :
Q. Gc,ahead, (Videoepiayingi e
A Right there. Sfart agaih; go>slowiy.
Q.' (Video blaying);e~{ | ' |
A The baby's head is just délivered}uth;sr

is the baby’s head is out and the, vacuum is

still on the baby S head == ]ust comlng out

right there 13 the face

Now,'there is a loop of the baby s

umbilical cord around the neck‘~f-there, he

just took it off. If you could -- (video.[

replayed) , ﬁow, look at his’ left hand ——'.b

'Sorry,_are‘you>g01ng back? (Vldeo replayed)
" now, okay -- yes - you’ve‘gone toco far, Ir
- think.



