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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND )

IN THE COURT OF COMMON PLEAS - CASE NUMBER: 2010CP4007333

Shelby King - ' Amy Bennett and The Amy D. Bennett Trust, Amy Bennett,
Trustee S e -

. s o
PLAINTIFF(S) _ * "DEFENDANT(S) om = =S
Submitted by: B : o= =

ubmi y: i Attorney for : [} Plaintiff [J Defendant or O Sgl!ﬁﬁqpresqued L@‘g‘%
DISPOSITION TYPE (CHECK ONE) :

[CJ JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried ami‘merdlcandeg ==

£d DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have b&) tnez?r heard aad a
decision rendered. =,

[J ACTION DISMISSED (CHECK REASON):  [[] Rule 12(b), SCRCP; [ Rule 41(a), SCRCP (Vol. Nonsuit);
T Rule 43(k), SCRCP (Settled);" D Other

1 ACTION STRICKEN (CHECK REASQON): [ Rule 40(j), SCRCP; (] Bankruptcy;
] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; [_] Other

[C] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

(] Asfirmed; [ ] Reversed; [ Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT
RULING IN THIS APPEAL

IT IS ORDERED AND ADJUDGED: [ ] See attached order (formal order to follow) [X] Statement of Judgment by the Court:
ORDER INFORMATION

This order X ends [[] does not end the case. )
Additional Information for the Clerk : Plaintiff’s Motion to Reconsider is Denied.

INFORMATION FOR THE PUBLIC INDEX

Complete this section below when the judgment affects title to real or personal property or if any.amount should be enrolled If there
is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of (List name(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled

$

$

$

The judgment information above has been provided by the submitting party. Disputes concernmg the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable costs not
available at the time the form and-final order are submitted to the judge may be provided to the clerk. Note: Title -abstractors and researchers

- ghould refer to the official conW judgment details.
Circuit Court Judge / :g’ ) ' Judge Code 2161 Date  05/08/2012

For Clerk of Court Office Use Only ‘

This Judgment was enftered on the day of » 20 and a copy mailed first class or placed in the appropriate
attorney’s box on thlS% day of M_ 2 ) S 1o attorneys of record or to parties (when appearing pro se) as follows: .
T . .
1. JefE Gendwyn, . - Todd R.EY|is
ATTORNEY(S) FOR THE PLAINTIFFGS) ATTORNEY (S) FOR THE DEFENDANT(S)

Court Reporter _ Debbie McCurdy Clerk of Court

SCRCP Form 4C (10/2011)

SCANNED
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STATE OF SOUTH CAROLINA : JUDGM. ./ IN A CIVIL CASE
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' Amy D Bennett Trust
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' DISPOSITION TYPE (CHECK ONE) -
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_ IT IS ORDERED AND- ADJUDGED: [X] See attached order (formal order to follow) D Statement of i godg?nent gthet'.ﬁngt:

0 0 O

‘.‘,:3

, , ORDER INFORMATION o o M
This order (] ends D ‘does not end the case. o ' . . ‘ ‘ w g =3 Dg
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: — =
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attomey s box on this 20 June 2012 to attorneys of record or to partles (when appearing pro se) as follows:

T, Jeff Goodwyn Jr. } o James H Swick . ' Amy Bennett
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SCANNED



Defendants.

STATE OF SOUTH CAROLINA 5 IN THE COURT OF COMMON PLEAS
| )
COUNTY OF RICHLAND ) IN THE FIFTH JUDICIAL CIRCUIT
, ) | “ o = Z
Shelby King, ) Civil Action No.: 2010-CP-407358. 2
| Yy o' B oap
Plaintiff, ) - e = =z
)  ORDER GRANTING DEFENIMMNTS® ‘o, -
vs. ) MOTION FOR SUMMARE = O2
) JUDGMENT ©Z% & %
Amy Bennett, The Amy D. Bennett Trust, ) Yo o L
and Amy Bennett, trustee, ) % =g
) m
)
)
)

. THIS MA"VI'TER' CAME BEFORE THE COURT upon a motion by the Defendants Amy
Bennett, fThe Arhy V-D; Bennett Trust, and Amy Bennett trustee for summary judgment on all
clairlns’.-r A—‘héaring ‘was held on April 17;2012—CounselJ effGoodwyn appgar?qff_c;rvthe_:—Plaintiff e s
' éﬂd"tﬁe‘ Defendants were repfesente’d by Todd Ellis. Both parties filed memorandums in -support
" of their bositions. The Court considered the materials -prov;ded and the argﬁrﬁents of counsel and -
finds-that there are no material facts in dispute, and considering the facts in a lighf most favorable

to the Plaintiff, the Defendants are entitled to Summary Judgment on all claims. -

The action was filed and served in October 2010. Ms. King is a licensed real estate agent
who asserts that she is entitled to a fee from the Defendants for “125 hours of her time
researching homes, market values and trends, previewing homes....and other activities real estate

professionals regularly perform” Paragraph 5 of Plaintiff’s Complaint. The Bennetts were

1
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moving from Chicago, Illinois ana ultimately purchased a home in Columbia.

In Plaintiff’s Brief in Response to Defendant’s Motion for Summary Judgment filed with
"the Court on November 8, 2011, Ms. King stipulates to the Court that “none of the Plaintiff’s
claims relate to recovery of a commission on the sale of the home” purchased by the Bennetts but

rather for professional real estate services she prov1ded preceding the sale. At the hearing on this

motion, counsel for the Plaintiff conceded that there is no writing between the parties which

would cOnstitute an agreement for payment or a buyer’s agent agreement between Ms. King and

the Defendants. For the purpose of summary Judgment the Court consrders all servrces and time

Plaintiff provrded such commonly known professmnal real estate services to be true as well as -

such purp’ortegl material facts related to Ms. I(rng alerting the Bennetts to the ultimate home they
purchased. Considering.these facts, the Court grants Defendant’s motion for summary judgment
~on Pla:rnti_ff? s claims for .quantum meruit and unjust enrichment, fraud, civil conspiracy,
conversion hy false pretenses and for a constructive trust of proceeds she asserts she is entitled to

receive from Plaintiffs for professronal real estate services.

A hcensed real estate agent is bound by South Carohna Code section 40-57-135 (D)(4)
(1976). The law requiresvthat a listing or buyer's fepresentation agreement must be in wrrtrng and
must set forth all material terms of the parties' agency relationship.- The writing must provide,
among other things, the amount of compensation to be paid or the method used in calculating the
amount of compensation»to be paid; and how and when the compensation is to be paid.as well as

. the duties the agent is to provide. Id. There is no dispute in this case that there is no writing or




agency agreement signed by the parties outlining any of the terms required.

Plaintiff argues that her claims are based in equity, not contract and she is not seeking a

specific commission from the home the Defendants’ purchased and therefore § 40-57-135 (D)(4)

does not bar her claims. The Court disagrees. The statute does not 11m1t the requirement of a

written agreement between the parties to only such times a real eétate agent is séeking to be paid

- by commission through the sale of a home, but rather, fequires a written agreement with' “any

‘Therefore, the Defendants motion-for summar-y,judgment is__grante_d_on_zm, claims.

compensatlon to be paid or the method to be used in calculatlon the amount of compensatlon to
be paid.” S.C. Code §40-57- 135(D)(4)(b) thther the claims are postured in equlty or
contract, the law requlres a clear wrmng of the terms. Ms. King 1s not proh1b1ted from chargmg

by the hour for services as she claims in her complaint. She is however barred from recovering

for such services because she has no writing with Defendants which complies with the statute.

o aisivied

~ IT IS, THEREFORE, ORDERED that the Defendants’ Motion for Summary Judgment is
granted and that the Plaintiff’s causes of action for Quantum Merit and Unjust Enrichment,
Constructive Trust, Fraud, Civill Conspiracy?' ancl Conversion by False Pretenses are dismissed
with,prejﬁdice. S
AND IT IS SO ORDERED. //Z; “

The Honorable DeAndrea G. Benjamin

<

Columbia, South Carolina
i —/ & ,2012
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* IN THE C ..yRT OF COMMON PLEAS
COUNTY OF RICHLAND

Shelby King,' CIVIL ACTION COVERSHEET

)
)
)
)
)

Plaintiff(s) ) . P
) %gO-aL4U-O7555
)

)
)
)
)
)

VS.

Amy Bennett, Charlie Bennett, and The Amy D.

Bennett Trust,
A Defendant(s) , : :
(Please Print) SC Bar #: 73789
Submitted By: T. Jeff Goodwyn, Jr., Esquire ’ Telephone #: (803) 251-4517
Address: 3100 Devine Street : Fax #: (803) 251-4527
Columbia, SC 29205 - . Other:
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DOCKETING INFORMATION (Check all that apply) ' s
o K *If Action is Judgment/Settlement do not complete -~ ; g o
K] JURY TRIAL demanded in complaint. - [] NON-JURY TRIAL demanded in complaint. om = o
(] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolutio‘_ﬂﬂﬁ@s. P
[] This case is subject to MEDIATION pursuant (o the Court Annexed Alternative Dispute Resolution Rifest on
[ This case is exempt from ADR (certificate attached). . - C gezE -
NATURE OF ACTION (Check One Box Below) (2 hs 4 E
. ’ : wa ——— "
Contracts - Torts - Professional Malpractiée . Torts — Personal Injury - Real Pr;)pc%?) ;'
O Constructions (100) * O Dental Malpractice (200) O Assault/Slander/Libel (300) O Claim& Deliv@400) =
O Debt Collection (110) O "Legal Malpractice (210} O Conversion (310) - [O Condemnation @)
n Employment {120) (] Medical Malpractice (220) {0 Motor Vehicle Accident (320) [0 Foreclosure (420)
O General (130) A O Notice/ File Med Mal-(230) [0 Premises Liability (330), - [0 Mechanic’s Lien (430)
X Breach of Contract (140) O Other (299 {1  Products Liabitity (340)' [ :Partition (440)
0. Other (199) [0 Personal Injury (350) [] Possession (450)
. Wrongful Death (360) [0 Building Code Violation (460)
X Other (399) [0 Other (499)
_Fraud/Quantum Meruit
Inmate Petitions, - Judgments/Settiements Administrative Law/Relief Appeals
PCR (500) O Death Settlement (700) [0 Reinstate Driver’s License (800) 0 Arbitration (900)
Sexual Prcdalof(SlO) O Foreign Judgment‘(7|0) " O Judicial Review (8I0)' ) [_‘_]L Magistrate-Civil - (910)
Mandamus (520) O Magistrate’s Judgment (7200 [0 Relief (820) [0 Magistrate-Criminal (920) )
Habeas (‘orpus (530) = Minor Settlement (730) . O Permanent Injunction (830) ] Municipal (930)
Other (599) O Transcript Judgment (740) (] Forfeiture (840) [ Probate Court (940)
O iis Pendens (730) [1 Other (899) [0 SCDOT(950)
O Other (799) [0 Worker's Comp (960)
: {1 7Zoning Board (970)
[0 Administrative Law Judge (980)
. Special/Com'p‘lcx /Other (! “Public Service Commission (990)
d Environmental (600) O Pharmaceuticals (630) O Employment Security Comm (991)
O Automobile Arb. (610) [0 Unfair Trade Practices (640} [0 Other (999)
O Medical (620) [0 Out-of State Depositions (650)
3  Other (699

77
J

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civii Proceedings Sanctions Act, S.C. Code Agn. §15-36-10 et. seq.

Submitting Party Signature: Date: October 18,2010
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R "'FGr’féitU'ré“b‘rO‘c‘eedings ‘brought-by governmental-entities;—— = - - - R

F MANDATED ADR COUNTIESC Y
Florence, : iorry, Lexington, Richland, Greenville aud Anderson

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

I. The parties shall select a neutral and file a “proof of ADR” form on or by the 21 0" day of the filing of this
action. If the paities have not selected a neutral within 210 days, the Clerk of Court shail then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

[yl

The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15‘—79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.) C

RS

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition; ‘ ‘

‘ b Requests for temporary relief;

¢. Appeals
d. Post Conviction relief mattérs;

e. Contempt of Court p'roceedin'g's; -

4 g Mortgage foreclosures; and:

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. : ‘

5. In cases not subject to ADR, the ChiefJudge for Administrative Purposes, upon the motion of the court or '
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with-the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA / 234 (8/06) ' Page 2 of 2



)
) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND . ) FIFTH JUDICIAL CIRCUIT
o . <

) Civil Action No. 2010 CP _ m3 => -

Shelby King, ) Or:E =

) o— 93 |

. Plaintiff, ) O N 7

s . y o SUMMONSQo:; © =

VS. . e ] . ) N m"r g w"“

Amy Bennett, Charlie Bénnett, and The ) X = f:’

Amy D. Bennett Trust, ) % @ -
Defendants. )
)

T.O:' THE DEFENDANT(S) ABO\/E NAMED:

YOU ARE HEREBY SUMMONED and requrred to answer the Complamt in this_
actron a copy of Wthh is herewrth served on you, and to serve a copy of your Answer to
'sard Complaint upon the subscrlber at his office at 3100 Devme Street Columbra South
Carolina, 29205, within thirty (30) days of the date of 'serv_lce, exclusrve of the day of
suchAs.ervioe'; if you fail to answer the said Complaint ;Nithirl the tirno aforesaid, the
Pfaintiff Vin, this action will apply to the Court for the _saiol relief ,'dcmanded in the
Complaint. | | | | |

GOODWYN LAW FIRM LLC

By M/%ﬁh Y 17‘7%

TYe Goodwyn Ir., Esquire
3100 Devine Street

Columbia, South Carolina 29205
(803) 251-4517 .
ATTORNEY FOR PLAINTIFF

Columbia, South Carolina
October ,2010



)

STATE OF SOUTH CAROLINA _
) IN THE COURT OF COMMON PLEAS

. COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT
. L E

) Civil ActionNo. 2010CP __ » = =

Shelby King, ) oF 9 &

, ) o= S mE

Plaintiff, ) o m S — *

| commangE R

VS. : wa &:

) L8 o o <

L pes) —

Amy Bennett, Charlie Bennett, and The - ) ] g -

Amy D. Bennett Trust, ) ™ - !
' )
Defendants. )
)

t

COMES NOW, Shelby King, and brings this “action against the Defendants,
stating the following: |
1.

Plaintiff resides at 3108 Hope Aveénue, Columbia, Richland County, South

= G f e ———

Eatr(“)lina.
2.

D.efendants Amy Bennett and Charles Bennett both reside at 14 .Ashworth’ Court,
Columbia, Richland County, South Carolina and may be éefved at this address and is
subject to the jurisdiction and venue of this Court.

3.
On Information and belief Defendaﬁt The Amy D. Bel-lr(lett' Trust is a trust with

Defendant Amy Bennett as the Trustee and Beneficiary and may be served through
Defendant Amy Bennett at 14 Ashworth Court, Columbia, Richland County, South

Carolina and is subject to the jurisdiction and venue of this Court.




4.

Defendants Amy Bennett and Charlie Bennett on behalf of themselves and as
agents of Def‘endadt The Amy D. Bennett Trust engaged the serviceé of Plaintiff in
November 2009 to locate them a suitable house n thé Columbia, South Carolina area
when they were moving to Columbia from.Cliicago. [llinois.

5.

Plaintiff é‘pent approximately 125 hours of her time res;arching homes, market
values and trends, p'reviewing'.l.lomes, éqmmun{éating With the Defé.ndants‘about homes,
school districts, 'and‘ other desireci fe;tureé, ého;)ving Def;ndants homes, driving
Defendants to the airport and performing otber activities real estéte professionals
‘regularly perform,‘ :

6.

On mu!tiple occasions, Plaintiff asked Amy Bennett to execute a buyérs agency
agr’eement.to‘ which she neglected to do despite the fact that the agreément provided that
. the §eller pay real gsta}g: commissions. |

| | 7.

Frolm Novemb.er 2009 until the time Piaiﬁtiff brought the Home to Defendants’

attention oh'Jluly 9; 20‘10, Defendants neither engaged the services of any other real estate

agent nor did Defendants cease using Plaintiff’s real estate services.

10



8.

A home located at 14 Ashworth Court, Columbia, South Carolina (the “Home”)
went on the market July 5, 2010.

9.

Recognizing that the Home met Defendant’s speciﬁcatiohs, Plaintiff sent an email
dated July 9, 2010 and another email between July 5, 2010 and July 9, 2010 bringing this
home to the attention of Amy Bennett.

10.

Defendant Amy Bennett responded to these emails by indicating 1n an email dated
Jﬁly 12, 2010 that she was interested in viewing the Home and wanted Plai'nfiff to show
her the Home over the upcoming weekend.

1.

In response to Defendant Amy Bennett’s request for her to show her the Home,

" Plaintiff previewed the Home and sent Defendant Amy Bennett an email dated July 14,
2010 with the information she gained from the preview.
| 12.
Defendant Amy Bennett responded tol this email ;Nith an err;ail dated July 14,

2010 that her and her husband were no longer interested in purchasing a home at this time

and would contact Plaintiff when they became interested.

13.
Defendants then proceeded to directly contact the listing agent for the Home, Liz

Sullivan, viewed the home, and negotiated a purchase contract for the Home.

11



14.

In the process of these negotiations, Defendants requested that the listing agent
reducé her sales commission in exchange for a proportionate reduction. injt_he purchase
price of the Home. This amount was based on the real estate commission Plaintiﬁf would
have been entitled to had Defendants executed the buye’r’s agedcyagreement.

15.

Defend‘ants bave not offered to cdmpensate Plaintiff for the work Defendants
have asked Plaintiff to perform nor have the Defendants offef'ed to reimburse Plaintiff for
the out of pocket expenses shé incurred inn wofking for_Defendants.

.. . COUNTI : . .
QUANTUM MERUIT AND UNJUST ENRICHMENT

16. .

Pléintiff re—qll‘eg'e‘s t{he-',allegations- set forth in paragrapﬁs 1-15 aé if set forth here

verbatiml. ' o ‘. | |
.

Piaintiff conferred -upan ]5efendant the béneﬁt of '125 ho'ursA of her time during
'which Plaintiff conferreci her exten"sive‘ l;nowledge and résearch into the Coll;mbia, South
CaroAlina real estate fnarket,‘ her resources in iocating suitable homes, her skill in
identifying and notif)'/ix‘;g De‘fendant of the home s'he ultimaﬁély puréhased, as wé:ll as out

- of pocket expenses for meals and mileage.

12



m—cmn

18. |
Becaﬁée Defendant’s Amy Bennett’s intentional inaction when asked to execute a
buyer’s agency agreement, Defendants were able to then confer an additional benefit to
themselves by negotiating an additional reduction in the purchase price of the Home by
an amount equal to the real estate commission Plaintiff would have received had
Detendant executed the buyers agency agreement.
19.
Défendant realized all of the ‘above-’reférence‘ benefits wljile working with
Plaintiff in searching for a suitable home iﬁ the Columbia, South Carolina area.
20.
Itis unjUsf[ and inequitable under the circumstances in this case for the Defendaﬁts
to retain the benefits conferred upon them by Plaintiff without paying a fair value for

them.

As a result, Plaintiff is entitled to at least $24,400 in compensation for the benefits
conferred on Defendant.

COUNT 11
CONSTRUCTIVE TRUST

22.
Plaintiff re-alleges the allegations set forth in paragraphs 1-21 as if set forth here

verbatim.

13



23.

By negotiating with the listing égent of the Home for the listing aéept to reduce
her commission by three percent (3%) in light of the Defendants cﬁtting Pl;intiff out- of
receiving a commission, Defendants were able to unjustly profit by this same amount at
the direct expense of the Plaintiff.

24,
- Plaintiff asks the court to determine that Defendants are then holding the émount
of the negotiated discount‘in a constructive trust in favor of Plaintiff. -~

COUNT 11l
FRAUD

25,
Plaintift re-alleges the allegations set forth in barégraphé 1-24 as if s.‘ét forth 'h:ere'
verbatim.

26.

In her individual capacity and as agent or trustee of The Amy D. Bennett Trust,

-

Defendant Amy Bennett made material false repréSentatiohs\ and withheld material .

information relating to how Plaintiff woulci be compensatéd‘ for the real estate services
Plaintiff was providing to Defendants.
27.
Defendants never intended to pay or cause to be paid toA.Plaintiff a real estate
commission or to compensate Plaintiff in any way for the extensive real estate services

Plaintiff provided Defendants. -

14



28.

Defendants intended for Plaintiff to rely upon these representations so that
‘Plaintiff would continue to provide her real estate services month aftey month.under the
belief that she would be compensated fﬁr her sefvices.

29.

Plaintiff rightt‘ully relied upon these representations .and did not know that
Defendant had no intentions of including Plaintiff in the negotiations of the sales contract
of the Home or otherwise compensating Plaintiff for her extensive work.

30.

Instead of paying Plaintiff or causing Plaintiff to be paid a real estate commission
for her extensive work for Detbﬁdants, Defendants not only refused to execute a buyers
agency' agreement or voluntarily pay her a commission, but they’ also used the fgct that
they wére not gomg to p-a-y Pléiniiff ‘a commission as a bargaining chip to further reduce
the price of the home the); purchasea by that same amount.

31.

Defendants intended from the éutset of the relationship to mislead Plaintiff into
believing that she would be paid a real estate commission or otherwisé so that they could
use her for her knowledge, the use of her car, meals, expefience and o'ther real estate
resources only to take the commission Ashe was rightfully entitled to . and enrich
themselves throughA negotiating a discount of equal amount from the listing agent of the

home they purchased.
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32.
As a result of the fraud Defendants engaged in, Plaintiff is entitled to actual
damages in the amount of $24,400 and punitive damages in an amount to be determined

at trial.

.COUNT IV
CIVIL CONSPIRACY

33.
Plainti‘ff re-alleges the allegations set forth in paragraphs'1—32 as if set forth here ,
verbatim.. "~
34
Defendants Amy- Bennett, .Cnarles Bennett and Tne' Arny D. )Bennett VTrust entered
into a uvrl consprraey ‘to defraud Plalntrff ofl commissions, meals auto mileage, and
rlghtful payment for time Plaintiff was asked to spend educating them on the Columbia,
South Carolina real estate market,‘and locating the Home Defendants purchased. .
35. ‘.
As a result of the Civil Consprracy of Defendants Amy Rennett, Charles Bennett
and Amy Bennett Trust, Plaintiff is entitled to actual and punrtne damages in an amount
to be determined at trial.

.COUNT V
CONVERSION BY FALSE PRETENSES

36.
Plaintiff re-alleges the allegations set forth in paragraphs 1-35 as if set forth here

verbatim.
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‘ such other legal and equltable relief as this Court deems proper..

37.

In an effort to have Plaintiff buy them meals and use Plaintiff’s personal resources
to show them homes and for trips to the airport, Defendants intentionally misled Plaintiff
into believing that she would be paid for her work.

38.

As a result of Vthis deception, Deféndants have converted mone, Defendant used

to purchase Defendants’ meals and the auto mileage used to transport Defendants in an

amount to be determined at trial.

WHEREFORE, Plaintiff demands a jury trial, judgment against the Defendants in

. the amount of at least $24;400.00, together with all interest allowed by law, all costs of

this action, punitive or exemplary damages; a constructive trust in Plaintiff’s favor, and

e e — e a— & e tTEImS -

1

Thls f day of October 2010.

GOODWYN LAW FIRM, LLC

By: /Q{M’( Aﬂﬂ/%

T Jef oodwyn, Jr., Esqulre s
3100 Devine Street

Columbia, South Carolina 29205

(803) 251-4517

ATTORNEY FOR PLAINTIFF

Columbia, South Carolina
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STATE OF(SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ‘

Civil Action No.: 2010-CP-40-07333
Shelby King,

AMY BENNETT, CHARLIE BENNETT
Vs, AND THE AMY D. BENNETT TRUST

Amy Bennett, Charlie Bennett, and
The Amy D. Bennett Trust,

)
)
)
)
Plaintiff, ) ANSWER OF DEFENDANTS
)
)
)
)
)
)

Defendants.

. TO:.T. Jeff Goodwyn, Jr., Esquire, Attorney for Plaintiff Shelby King.

Defendants Amy Bennett, Charlie Bennett and the Amy D. Bennett Trust hereby answers

the Plaintiff's Complaint as follows:

" FOR A FIRST DEFENSE
(12(b)(1)) |

'Defendants would show that the court lacks subject matter jurisdiction over

this matter; therefore, Plaintiff’s Complaint should be dismissed puisuant to

Rule 12(b)(1) of the South Carolina Rules of Civil Procedure.

FOR A SECOND DEFENSE
(12(b)(6))

Defendants would show-that the flairitiff has failed to allege facts sufficient to

. constitute a cause of action; therefore, Plaintiff’'s Complaint should be

dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil

" Procedure.

FOR A THIRD DEFENSE
(General Denial)

Each and every paragraph of Plaintiff’s Complaint not specifically admitted is
herein denied and strict proof is demanded thereof. '

18



10.

11

Defendants admit the allegations of paragraphs 2 and 3 of Plaintiff’s

- Complaint; however, Defendants would note that the property address is 14

Ashworth Lane and not 14 Ashworth Cout't. ‘
Defendants deny the allegations of paragraphs 7, 11, 14, 15, 18, 19, 20, 21,

" 23,24,26, 27, 28, 29, 30, 31, 32, 34, 35, 37 and 38 of Plaintiff’s Complaint

and demand strict proof thereof.

Defendants lack sufficient information to form a behef as to the allegat1ons of
paragraphs 1 5,8,9,10 and 17 of Plaintiff’s Complamt and therefore deny
the same and demand strict proof thereof.

To the extent that.a response is required to paragraphs 16, 22, 25, 33, and 36 |

7 of Plaintiff’s. Cbmplaint, Defendants deny said paragraphs and demand strict

proof thereof.

Defendants deny the allegations of paragraph 4 of Plaintiff’s Complamt to the"
extent that any of the Defendants “engaged the services of Plaintiff” and admit
only that Plaintiff was one of several real estate professionals that Defendant :

Amy Bennett worked with in the seareh;for_ a home in Columbia, South

~Carolina.

admit only that Defendant Amy Bennett was unwilling to eiecute a bnyers

agency agreement w1th Plamtlff

Defendants deny the allegatlons of paragraph 12 of Plaintiff’s Complaint and
admit only that Defendant Amy Bennett indicated that she was in no hurry to
buy and that she did not wish to meet with Plaintiff as Plaintiff had suggested.

". Defendants deny the allegations of paragraph 13 of Plaintiff’s Complaint and

admit only that Defendant Amy Bennett independently located several
potential homes for purchase prior to her move to Columbia in mid July and
that Defendant Amy Bennett contacted various listing agents and negotiated

the purchase of the home utilizing the services on another broker.

19
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FOR A FOURTH DEFENSE
o (Failure to Mitigate Damages)
12.  Defendants would show that Plaintiff’s claims are barred by their failure to

mitigate damages as required by law.

WHEREFORE, having fully answered.Plaintiff’s. Complaint, Defendants préy
that the Complaint be dismissed with prejudice, for the costs of this action,.and for
~ such other and further relief as the Court deems just and proper. -
SWICK & HINDERSHIAN, LLC

-

James .’,Swick, ESquire
421 Rull Street’ : '
ia, South Carolina 29201

803-253-8785 _
803-253-8786 (facsimile)
~ Attorney for Defendants

C e

:.‘ Columbia, South Carolina
Decemberd3 , 2010 -
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Shelby King,

VS.

)

)

)

)

)
Plaintiff, )
' )
)

)
Amy Bennett, Charlie Bennett, and )
The Amy D. Bennett Trust, )
' Defendants. )

)

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Civil Action No.: 2010-CP-40-07333

CERTIFICATE OF SERVICE

1, Susan Swick, an employee of the law firm of Swick & Hindersman, LLC,
attorney for Defendants in the above captioned matter, certify that I have this@é day of
December, 2010 served one copy of Defendant’s Answer to the below named Attorney
for Plaintiff by depositing the same in the United States Mail, with sufficient postage

affixed, and addressed as follows:

Thomas Jefferson Goodwyn, Jr.
Goodwyn Law Firm

3100 Devine Street , ‘
Columbia, South Carolina 29205 .

‘Susan Swick
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
, ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) ’
: ) Civil Action No.: 2010-CP-40-07333
Shelby King, )
Plaintiff, ) :
DEFENDANTS FIRST AMENDED
ANSWER AND COUNTERCLAIMS -
Vs. ) . - ":‘.,
Amy Bennett, Charlie Bennett, and ) \",; 4 2 i
The Amy D. Bennett Trust, ) zZ = “T o
Defendants. ) ‘:.:2\ “’ 7{; X
/ﬂ "~
) oM @ R
eE 3 O
TO T. Jeff Goodwyn Jr, Esqmre Attorney for Plamtlff Shelby ng (3’ % 5
TN
Defendants Amy Bennett Charhe Bennett and the Amy D. Bennett Trust hereby suts %

- Defendants’ First Amended Answer and Counterclalms to Plamtlﬁ’ s Complaint as-

follows, pursuant to Rule 15(a) and Rnle 13, (a) of the South Car_ohna Rules of Civil -

* Procedure : ' LT . , E e
FOR A FIRST DEFENSE
- (12()(1)
1. Defendants would show that the court lacks subject matter jurisdiction over

this matter; therefore, Plaintiff’s Complaint should be dismissed pursuant to '
Rule 12(b)(1) of the South Carolina Rules of Civil Procedure.

'FOR A SECOND DEFENSE
(12(b)(6))
2. Defendants would show that the Plaintiff has failed to allege facts sufficient to
constitute a cause of action; therefore, Plaintiff’s Complaint should be
dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil

Procedure.

FOR A THIRD DEFENSE
(12(0)3)
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3. Defendants would show that the Plaintiff has brought this action in an
improper venue; therefore, Plaintiff’s Complaint should be dismissed pursuant
to Rule 12(b)(3) of the South Carolina Rules of Civil Procedure.

FOR A FOURTH DEFENSE

(17)(2)
4, Defendants would show that the Plaintiff'is not the real party in interest in

this action; therefore, Plaintiff’s Complaint should be dismissed pursuant to Rule 17 (a)

of the South Carolina Rules of Civil Procedure.

"~ FOR A FIFTH DEFENSE
Statute of Frauds

S. Defendants would show that the Plaintiff is barred from pursuing this action
as a matter of law, therefore, Plaintiff’s Complaint should be dismissed pursuant

to SC Code of LaWs, Title 32, Chapter 3-10 and'3-20, the Statute of Frauds.

FOR A SIXTH DEFENSE

6. Defendants would show that the Plaintiff is barred from pursing this action as a
matter of law, therefore, Plaintiff’s Complaint should be dismissed pursuant to SC
'Code of Laws, Title 40, Chapter 57; especially 135(D)(4); 137(Q); 139(G) and
145(E). - |

FOR A - SEVENTH DEFENSE
(General Denial)
7. Each and every paragraph of Plaintiff’s Complaint not specifically admitted is
hereiﬁ denied and strict proof is demanded thereof.
8. Defendants deny the allegaﬁons of paragraphs 2 of Plaintiff’s Complaint.
Defendants would note that the property address is 14 Ashworth-Lane and not 14
Ashworth Court.
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10.
11.
12,

13.

‘14,
1.
o admit only that Defendant Amy Bennett indicated that she was in no hurry to buy

. 16.

17.

Defendants deny the allegations of paragraph 3 of Plaintiff’s Complaint.
Defendants deny the allegations of paragraphs 7, 11, 14, 15, 18, 19, 20, 21, 23,
24,26,27,28,29, 30,31, 32, 34, 35, 37 and 38 of Plaintiff's Complaint and
demand strict proof thereof.

Defendants lack sufficient information to form a belief as to the allegations of
paragraphs 1, 5, 8,9, 10 and 17 of Plaintiff’s Complaint and therefore deny the
same and demand strict proof thereof. , ' 7

To the extent that a reéponse is required to peragraphs 16, 22,25, 33, and 36 of
Plaintiff s Cernplaint, Defendants deny said paragraphs and demand strict proof

‘thereof.

Defendants deny the allegations of pafagraph 4 of Plaintiff’s Complaint to the
extent that any of the Defendants “engaged the ser\}ices of Plaintiff’ and admit
only.that Plaintiff was one of several real estate professwnals that Defendant Amy
Bennett worked w1th in the search for a home in Columbia, South Carolina.
Defendants deny the allegatlons of paragraph 6 of Plaintiff’s Complaint and admit
only that Defendant Amy Bennett did not execute a buyers agency agreement.
with Plaintiff. ‘ ' :

Defendants deny the allegations o‘f‘paragraph 12 of Plaintiff’s Complaint and

and that she did not wish to meet With Plaintiff as Plaintiff had suggested.
Defendants deny the allegations of paragraph 13.of Plaintiff’s Complamt and
admit only that Defendant Amy Bennett independently located several potential
homes for purchase prior to her move to Columbia in mid July,2010 and thnt
Defendant Amy Bennett contacted various listing agents and »negotiated the

purchase of the home utilizing the services of another broker.

FOR A EIGHTH DEFENSE
(Failure to Mitigate Damages)
Defendants would show that Plaintiffs claims are barred by their failure to

mitigate damages as required by law. . -
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WHEREFORE, having fully answered Plaintiff’s Complaint, Defendants pray
that the Complaint be dismissed with prejudice, for the costs of this action, and for
such other and further relief as the Court deems just and proper including sanctions
pursuant to SC Code of Laws Title 15, Chapter 36, Frivolous Lawsuits.

COUNTERCLAIM AGAINST PLAINTIFF SHELBY KING

Now comes Amy Bennett, Charhe Bennett and the Amy Bennett Trust,
(Defendants) and bnngs these counterclaims against the (Plalntlft) Shelby King
as follows: 4

COUNT 1

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

18.  Plaintiff, Shelby King, has intentionally filed this lawsuit and continued with
this lawsuit since it was filed on October 25,2010, knowing that Defendant’s did
not have a written and signed buyers agency agreement, as mandated by SC Code
of Laws, Title 40,(which applies to the real estate industry, including brokers)
with Plaintiff which would have detailed all agreed to commissions and/or

 amounts due her and from whom the payment would have been made

19. Plaintiff, Shelby ng, on August 24, 2010, sent Defendants an email statmg that

defendants actions were “uncons¢ionable” and demanding that Defendants pay
her money. The-email sent to Defendant Dr. Charhe Bennett a state employee
was sent to him at his work address

20. On September 13, 2010, Plaintiff, Shelby King, through her attorney, wrote to
Defendant Amy Bennett again demanding payment of $23,700.

21. Plaintiff, Shelby King; by filing her-action in the Court of Common Pleas in

" . Richland County, South Carohna, Case No. 2010-CP-40-07333 on October 25,
2010, accuses Defendants of, among other things, Fraud, Civil Conspiracy, and
Conversion by False Pretenses in a public forum, the court system.

22. These actions by Plaintiff, Shelby King, have caused Defendants emotional

- distress, have caused Defendants damages and are ongoing by virtue of the
ongoing nature of her lawsuit.
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23.

24.

As a result of Plaintiff Shelby King’s actions causing Defendant’s intentional
" infliction of emotional distress, Defendant’s are entitled to actual and punitive
damages in an amount to be determined at trial.

COUNT 2
. LIBEL AND SLANDER

Plaintiff, by 1ntent1onally filing her actlon in the Court of Common Pleas in

Richland County, South Carolina, Case No. 2010-CP-40-07333 on October 25,

© . 2010, accuses Defendants of, among other things, Fraud, Civil Conspiracy, and

25,

26.

- 27.

Conversion by False Pretenses in a pubhc forum, the court system.

Pla1nt1ff by filing her complaint has imputed Defendants have committed an act
moral turpitude and reflects negatlvely on Defendant’s character, morality and
1ntegr1ty

The statements contamed in Plamtlft’s complamt are false

Defendant Dr. Charles Bennett isa state employee and is employed by the

~ Umvers1ty of South Carolina:

. 28.

29.

Asa result of Plaintiffjs intentional actions, Defendants have incurred damages;

As a result of Plaintiff, Shelby ngs actions, l)efendant’s are entitled to actual
and punitive damages in an amount to be determined at trial.

WHEREFORE Defendants Amy Bennett Charlie Bennett and the Amy Bennett

trust demands a jury trial, judgment against the Plaintiff Shelby King in an

amount to be determined at trial, all costs of this action, punitive or exemplary
damages and such other legal and equitable relief as this Court deems proper.

Respectfully submitted, W—/

MWW ‘l\c’\'\\&@w&\
, “amy Bennett, Charlie Bennett and\Zmy D. 3
* Bennett, trustee of the Amy D. Bennett Trust mﬁ*‘
14 Ashworth Lane . S_‘\
Columbia, SC 29206 'AW\"'
847 804 2480 . '
clbhealthfaol.com

Pro Se
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STATE OF SOUTH CAROLINA
: IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND y  FIFTH JUDICIAL CIRCUIT
)y  Civil Action No. 2010 CP 40-07333
Shelby King, ) '
)
Plaintiff, ) '
)  PLAINTIFF’S ANSWER AND REPLY
VS. ) TO DEFENDANTS’ COUNTER(IEAI% -
g ) nE o O
Amy Bennett, Charli¢ Bennett, and The ) oM A T
Amy D. Bennett Trust, ) o 1 =
Defendants. ) o= = Mo
) - =
w Y .=
) ‘ 2w =
COMES NOW Plaintiff, Shelby King, and files this Answer to Defddls’
Counterclaims and responds to Defendants’ allegations as follows:
FOR A FIRST DEFENSE
Plaintiff denies each. allegation not specifically addressed below and responds to each
_ S ﬁﬁr;béré& paragraph in Defendants’ Counterclaim as FOllOWS:—-— - ~ -~ e
1.
she filed

With respect to paragraph 18 of Defendants’ Counterclaim, Plaintiff admits that

this Complaint in this case October 20, 2010 and denies

stated.
2.

With respect to paragraph 19 of Defendants’ Counfercla
Amy Bennett and Charlie Bennett

was unc

Plaintiff denies any other allegations made in this paragraph.

27

the other allegations in this paragraph as

im Plaintiff admits that she sent

onscionable and requesting that they pay her a commission on the sale of the h

an email August 24, 2010 stating in part that their behavior

ome.



3.

With respept to paragraph 20 rof Defendants’ Counterclaim Plaintiff admits that her
attorney wrote Amy Bennett a demand 1ettar dated September 13, 2010 in an effort to resolve
this dispute short of litigation.

4.

With respect to paragraph 21}: of Defendants’ Counterclaim Plaintiff admits that, through
her attorney, she filed this lawsuit in tha Richland County Circuit Court on October 20, 2010
with .the allegations as set forth in the Complaiiit. Plaintiff deriies'any oithe‘r allegatioris set forth
.in this paragraph. |

5.

‘Piaintiff cienies the allegations set fprth in paragraph 22 of i?efendants’ Countprclaim.

6. | |

Plaintiff denies the allegations set forth in paragraph 23 of Defendant’s Counterclaim.

7. |
With respect to paragraph 24. of Defendants’ Counterclaim, Plaintiff admits that she filed
the Complaint in this aase October .20, 2010 with the ailegations set forth therein and denies the
pther allegations in this paragfaph ias~ stated arid denies that-the filing ‘of the suit meet the
publication raquiremant for a defamation claim.
8.
Witi‘l respect to paragraph 25 of Defendants’ Counterclaim, Plaintiff denies‘ the

allegations as stated.
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9.
With respect to paragraph 26 of Defendants’ Counterclaim, Plaintiff denies that the
allegations made in Plaintitf’s Complaint are false.
10.
With fespect to Vparagraph 27 of Defendants’ éounterclaim, Plaintiff is without sufficient
information to either acimit or deny the allegations:
11.
"PlaAintiff denies the al‘legatiens set forth in paragraph 28 of De’fendents’ Counterclaim.
12. |
Plaintiff denies“tne allegatlions setjforth in paragraph 29 of Defendants’ Counterclaim.

FOR A SECOND DEFENSE

13.

Defendants héve alleged libel and slander against Plaintiff. -Plaintiff asserts.truth as an .

e i .

absolute defense to these clalms

14.

FOR A THIRD DEFENSE

Defendants’ Counterclaims fail to state a claim against the Plaintiff upon which relief can

_be granted.
15.

FOR A FOURTH DEFENSE

This Plaintiff would show, upon information and belief, that the Defendants’

counterclalm for pumtlve damages violates the Fifth, SlXth Seventh, Eighth and Fourteenth

Amendments to the Constitution of the United States of America in that it wolates the double
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jeopardy clause in that this Plaintiff could be subjected to multiple awards of punitive damages
for the same set of facts; the self-incrimination clause is being violates because this Plaintiff can
be 'compelled to give testimony against itself in a penalty situation such as punitive damages the
assessment of punitive damages by a burden of proof less than beyond a reasonable doubt is
violative of the Sixth and Fourteenth Amendments in that punitive damages are a fine or penalty
and are, therefore, quasi-criminal in nature; Defendant s Counterclalm for punitive damages
violates this Plaintiff’s right to access the courts as guaranteed by the Seventh and Fourteenth
Amendments because the threat of an award of punitive damages chills this Plamtift’s exercise.
of ‘that right; the Defendants’ Counterclaim for punitive damages Violates the Eighth
Amendment s guarantee that excessive fines shall not be 1mposed the Defendants’ Counterclaim
for nunitive damages v1olates both the due process and equal protection clauses of the Fourteenth
Amendment in’ that the standard for awarding either punitive damages is unduly vague and,

therefore, v1olates both procedural -and substantive due process safeguards therefore, the

Defendants’ Counterclaim for punitive damages should be dismissed.

FOR AN FIFTH DEFENSE
16.
This Plamtlff preserves and reserves the right to rely on and assert.any an'd.‘all’other
pphcable defenses either in contract or under the lawv as may be asserted by any other Party in

this action or that may becomes evident in 1ts investigation and Discovery.
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FOR A SIXTH DEFENSE BY WAY OF REPLY/COUNTERCLAIM

AGAINST THE DEFENDANT

VIOLATIONS OF S. C. FRIVILOUS CIVIL PROCEEDINGS SANCTIONS ACT
| 17.
Plaintiff incorporates by reference eaeh' preceding paragraph in this Answer and
Ceunteiclaim as 1f set iorth here in full.
18.
Defendant has filed a counterclaim against Plaintiff for the tort of intentional infliction of
emotiorial distress with is also known as “outrege” under South Carolina law.
19.
The basis of Defendants’ claim for intentional infliction of emotional distress.is the fact
. that this lawsuit was filed and an email dated August 24, 2010 to Amy Bennett and Charlie

Bennett stating that their behavior was unconsmonable ‘and demanding that they :pay her.

T .

20, T T T *

A cursory review o.f the case law on outrage and intentional infliction of emotional
distress would show that this claim is part of the “flood of frivolous litigation” the Court feared
(see Ford v. Hutson 276 S.C. 157 (1981)). |

21.

The ‘liehavior alleged iri Defendant’s Counterclaim does not come close to meeting the

clements of the tort as determined by the Courts since the tort was created, especially the
~ elements requiring that the conduct be so extreme and outrageous as to exceed all possible.
.bounds of decency and must be regarded as atrocious, and utterly intolerable in a civilized

community, and that the distress suffered was so severe that no reasonable man could be
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expected to endure it.
| 22.
Defendant’s purpose in filing this clearly baseless claim is to harass and financially injure
the Plaintiff by requiring Plaintiff to defend the claim.

| | | 23.

: Plaintiff req'uests sanctions under S.C. Code §15'36.'10 et. seq. for attorney’s fees, travel
expenses, parking fees, mileage, cost of reports and any additional reasonable éonsequential
‘ expensés due to the defense of this f_rivolous actipn. |

| 24.
" Defendant has filed a counterclaim against Plaintiff for the tort of defamation (libel,and
'sléander).
.25
: Th'e sole basis of Dgfendams’ .defam.étion claim'is the fact that this ‘la\}vsuit was filed
alleging unflattering facts. |
| 26.
The ﬁling of a lawsuit .alleging fraud, conversion, chAs.piracy,.and" converéion by fals¢
pretenscs-is not a proper basis fo; a" defamation claim., | |
| .
Defendant’s purpose in filing this ciearly baseless claim is .tcw) harass and financially injure

the Plaintiff by requiring Plaintiff to defend the claim...
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28.

-Defendant requests sanctione under 'S.C. Code §15-36-10 et. seq. for attomey’s fees,
travel er(penses, parking fees, ‘mileage, cost of reports .and any additional reasonable
' convsequen_ti“alA expenses due to. the defense fof this frivolous actienPlaintiff has admitted that she
has never mentioned ényu issue about nnpaid wages to Defendants much less given the

Defendarits an opportunity to address such issues.

WHEREFORE having fully answered 'Defendants", Counterclaim, Plaintiff prays that
Defendants Counterclalms be dlsmxssed -with prejudlce for-its costs; for sanctions pursuant to the
South Carolma Frlvolous Proceedlngs Sanctlons Act and for such other and” further legal and

qultable relief as this Court deems Just and proper.

B Respec‘tfnlly suhmitted this_/ h day of September, 2011. |

" GOODWYN LAW FIRM, LLC

T Sodvyn: Jr., Esquire S >
~..-2519'Devine Street
Suite A
Columbia; S.C. 29205
(803) 251-4517
(803) 251-4527 (f)

1Goodwyn@Goodwynlaw.com .
Attorney for Plaintiff ‘

’Columbia, South Carolina
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STATE OF SOUTH CAROLINA

'zs 2 e €2 aas\\az

) IN THE COURT OF COMMON PLEAS
o ) FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) PR o :
) : ") ' Civil Action No.: 2‘010-CP-40-07333‘
" Shelby King, ‘ ) . : <
' Plaintiff, ) -
' DEFENDANTS SECOND AMEN}ED
AN SWER '
c‘)
VS. ) o
Amy Bennett, Charhe Bennett, and ) =
The Amy D. Bennett Trust, ) o
Defendants. ) wne
). - =
=1
TO: T. Jeff Goodwyn Jr., Esqurre Attorney for Plaintiff Shelby K1ng

Defendants Amy Bennett Charlle Bennett and the Amy D. Bennett Trust hereby subm1ts

Defendants Frrst Amended Answer to Plamtlff’ s Complalnt as follows pursuant to Rule
15(a) of the: South Carohna Rules of C1v11 Procedure

FOR A FIRST DEFENSE
N (O
1.

Defendants would show that the’ court lacks subject matter _]urlSdlCthIl over

this matter; therefore, Pla1nt1fP s Complalnt should be dismissed- pursuant to
~ Rule 12(b)(1) of the South Carolrna Rules of C1v1l Procedure

FOR A SECOND DEFENSE
o T (120)6)
2.

Defendants would show that the Plaintiff has fa1led to allege facts sufficient to

constitute a cause of act1on therefore Plaintiff’s Complaint should be

d1sm1ssed pursuant toRule 12(b)(6) of the South Carollna Rules of Civil
Procedure

FOR A THIRD DEFENSE
(12(b)(3))
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3. Defendants would show that the Plaintiff has brought this action in an
improper venue; therefore, Plaintiff’s Complaint should be dismissed pursuant

to Rule 12(b)(3) of the South Carolina Rules of Civil Procedure.

FOR A FOURTH DEFENSE
(17)(2)

4. Defendants would show that the Plaintiff is not the real party in interest in

this action; therefore, Plaintiff’s Complaint should be dismissed pursuant to Rule 17 (a)

of the South Carolina Rules of Civil Procedure.

FOR A FIFTH DEFENSE
Statute of Frauds

5. - Defendants would show that the Plaintiff is barred from pursuing this action
as a matter of law, therefore, Plaintiff’s Complaint should be dismissed pursuant

“to SC Code of Laws, Title 32, Chapter 3-10 and 3-20, the Statute of Frauds.

FOR A SIXTH DEFENSE _~
L. .+~ —._SC Code of-Laws, Title 40, Chapter.57. —

- 6. Defendants would show that the Plaintiff is barred from pursing this action as a
matter of law, therefdre, Plaintiff’s Complaint should be dismissed pursuant to SC
Code of Laws, Title 40, Chapter 57; especially 135(D)(4); 137(Q); 139(E) and
139(G).

FOR A SEVENTH DEFENSE
(General Denial)

7. Each and every paragraph of Plaintiff’s Complaint not specifically admitted is
herein denied and striét proof is demanded thereof. |

8. ‘Defendants deny the allegations of paragraphs 2 of Plaintiff’s Complaint.
Defendants would note that the property éddress is 14 Ashworth Lane and not 14
Ashworth Court. '
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-~ 10.

Defendants deny the allegations of paragraph 3 of Plaintiff’s Complaint.
Defendants deny the allegations of paragraphs 7, 11, 14, 15, 18, 19, 20, 21, 23,
24,26,217,28, 29, 30, 31, 32, 34, 35,.37 and 38 of Plaintiff’s Complaint and

. demand strict proof thereof.

11.

12.

13.

14.

15.

16.

17.

Defendants lack sufficient information to form a belief as to the allegations of
paragraphs 1,5, 8,9, 10 and 17 of Plaintiff’s Compléint and therefore deny the
same and demand strict proof thereof.

To the extent that a response is required to paragraphs 16, 22, 25, 33, and 36 of

Plaintiff’s Complaint, Defendants deny said paragraphs and demand strict proof

thereof. .

Defendants deﬁy the allegations of paragraph 4 of Plaintiff’s Complaint to the
extent that any of the Defendants “engaged the services of Plaintiff” and admit
only that Plaintiff was one of several real estate professionals that Defendant Amy -
Bennett worked with in the search for a home in Coluﬁbi& South Carolina. '- ‘ .
Defendants deny the allegations of paragraph 6 of Plaintiff’s Complaiﬁt and admit
bnly that Defendant Amy Bennett did not execute a buyers agency agreement.
with Plaintiff. : ' |

Defendants deny the allegations of paragraph 12 of Plamtlﬁ’ s Complaint and
admit ‘only that Defendant Amy Bennett indicated that she was in no hurry to buy
and that she did not wish to meet with Plaintiff as Plaintiff had suggested.
Defendants deny the allegations of paragraph 13 of Plaintiff’s Complaint and
admit only that Defendant Amy Bennett independently located several potent1a1
homes for purchase prior to her move to Columbia in mid July,2010 and that
Defendant Amy Bennett contacted various listing agents and negotiated the

purchase of the home utilizing the services of another broker..

FOR A EIGHTH DEFENSE
(Failure to Mitigate Damages)
Defendants would show that Plaintiff’s claims are barred by their failure to

mitigate damages as required by law.
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WHEREFORE, having fully answered Plaintiff’s Complaint, Defendants pray
that the Complaint be dismissed with prejudice, for the costs of this action, and for
such other and further relief as the Court deems just and proper including sanctions
pursuant to SC Code of Laws Title 15, Chapter 36, Frivolous Lawsuits.

Respectfully submltted & %\

Amy Bennetg Charlie Bennett and Amy D.
Bennett, trustee of the Amy D. Bennett Trust
14 Ashworth Lane

Columbia, SC 29206

847 804 2480

clbhealth@aol.com

Pro Se
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Bmy Bennett, Charlie Bennett, Amy D. Bennett trustee for the Amy D. Bennett Trust
14 Ashworth Lane

Columbia, SC 29206
Pro Se for Defendants

STATE OF SOUTH CAROLINA IN THE COURT OF CCMMON PLEAS

- 301

Bmy Bennett, Charlie Bennett and

FIFTH JUDICIAL CIRCUIT r"ﬁ = —
x A S92
COUNTY OF RICHLAND o
. o sl Ty
e I~ 1.
‘ ) Case No.: 2010-CP-40-0733Hr N e - -
Shelby King, ) b‘ié w
e ) caf? - Mg
Plaintiff, ) L= X (:)gg
. . o 3

) Certifcate of Servime &Y x
vsS. ) ' wn e
) 1 a

).

)

)

The Amy D. Bennett Trust,

Defendanté.

The undersigned hereby certifies that on Septembercg:g , 2011, a copy of Defendant’s

Second Amended Answer were hand delivered to Plaintiff’s counsel at the address as

shown below:

T. Jeff Goodwyn, Jr.
Goodwyn Law Firm, LLC

2519 Devine Street, Suite A
Columbia, éc‘29205

Fax: 803 251 4527

\

Amy Bennett:
14 Ashworth Lane
Columbia, SC 29206

847 804 2480 (for Defendants)
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Amy Bennett, Charlie Bennett, Amy D. Bennett trustee for the Amy D. B etttEZust¢ﬂr%fl
14 Ashworth Lane x o ”,«?
Columbia, SC 29206 o, "f '("”
Pro Se for Defendants . N £ s = (1%
o 3
- R T
STATE OF SOUTH CAROLINA , e @
COUNTY OF RICHLAND ‘;1’ o . v&

IN THE COURT OF COMMON PLEAS

' Case No.: 2010-CP-40-7333
Shelby King,

Plaintiff,
FIRST AMENDED MEMORANDUM 1IN .
. SUPPORT
OF MOTION TO DISMISS/MOTION FOR
SUMMARY JUDGMENT

vS.

Amy Bennett, Charlie Bennett, and

— e e e e e

the Amy D. Bennett Trust

"~ — ' -SCHEDULED-TO BE-HEARD NOVEMBER-8.,-
.Defendants . 2011 AT 3:30PM
: Judge .James Barber

Defendaﬁts Amy Bennett, Charlie Bennett, and the Amy>D. Bennett Trust submit this
Memorandum of ng‘in Support of their Motion to Dismiss/Mqtion for Summar§ Judgnent
pursuant The South Carolina Code of Laws and/or SCRCP 12 (b) (1,) (3) and/or(G)and/o;
SCRCP 17, and shows”this Cou%t the following in support thereof:

EACTS
I. This frivolous case is brought by Plaintiff, in her individual capacity, who is
a disgruntled Re/Max Advantagé Group sales associate,.against Defendants,

the buyers of a home (only Defendant .Amy Bennett negotiated for and

Motion to Dismiss - 2
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purchased the home in‘question). It shguld also be noted that according to
Plaintiff’s Contractor Agreeﬁent with RE/Max Advantage Group, any fees
earned by,Plaintiff are to be collected by Re/Max Advantage Group and not
collected.by Plaintiff. (Sée Exhibit 32, Plaintiff’s Contractor Agreement
with Re/Max Advantage Group, paragraph 4). Re/Max Advantage Group is no£ a
party to this lawsuit.
Plaintiff, however, in violation of her contréct agreémeﬁt with RE/Max
Advantage Group, is seeking directly from the buyers (Defendénts) a
hypothetical commission she claims she might have feceiveg from the listing
agent if Defendants had signed an exclusive buyers agency ag?eement with
Re/Max Advantagé Gfoﬁp naming RE/Max Advan;age Group as Defendants
“ekclusive-buyers agenp” és defined by state statute. |
Plaintiff, as a seasoned fgal'estate agent who sits 6n the contract committee of
thevcéntral Carolina Board‘af Re;itors, was well aware she/ReMax Advantage Group, was
not Defendants exclusive buyeﬁs agént. Plaintiff admits that she/RE/Max Advantage
Group has ﬁovsigned written gxclusive buyers agency agreement with Defendants, as
ménéated by state étatute in.order for recovery, which would have outlined any
compensation/fee 5ue RE/Max Advantage Grdﬁp (See Plain;iff'é Complaint.#Gi. Plaintiff
has no othervagreemeht with Defendants regarqing paying Plaintiff any commission or

any other expénses. In fact, in an email to Defendant Amy Bennett dated March 22,

‘2010,4Plaintiff specifically stated “we never collect a fee from the buyer”. (see

Exhibit 19)

As Plaintiff«admitted.in Response 9, of Defendant’s Fi;st Requests for Admissioﬁ
to Plaintiff, Exhibit 20),Plaintiff was not a part§ to the purchase of the home ﬁhat
is subject of this lawsuit; Plaintiff‘did not show Defendants the home that Defendant
Amy Bennett ultimately purchased, nor'did Plaintiff participate in the pegotiations

for that property.

Motion to Pismiss — 3
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Defendant Amy Bennett had the freedom to contraéf with anyone she chooses to
represent her aﬁd did have a signed buyers>agency agreement with another realtor to
represent her in the transaction that is the subject of this lawsuit (See éxhibit 1).
Defendant Amy Bennett negotiated for the purchase of a home with that other realtor.
Defendants did not negotiate for or pay a commission on the property:purchgsed, nor
are they, as buYérs, obligated to pay aﬂ& commissions. Again, in an email to
Defendant Amy Bennett dated March 22, 2010, Pléintiff specifically'stated “we never
collect a fee from the buyer”. (see Exhibit 19) |

A commission was paid to Defendant Amy Bennett’s agent in this transaction by the
selier per the terms of the liéfing agreement bétween the listing agént and the |
seller. (See Exhibits 18, 21) RE/Max Advantage'Group needs to make a claim for and
receive any commission due them from that listing agent as that is who was paid a
commi'ssion by the seiler in this transaction. In fact, Re/ng Advantage Groub and
Plaintiff do have a claim for the same cqmmission Plaintiff is seéking here agains£

I

that listing agent. (See Exhibit 13) That action is currently pending at the Central

«-CarolinarBoard\of_Realtors,uwhich”isvupervstatuter;the,body that hears_broker _ . ._. [

disputes. Howevér, Plaintiff refuses to provide a copy of the duplicative claim made

7

against the listing aéent for the same commission as she is requestiﬁg'hére. (See
Plaintiff Answer to Defendant’s First Interrogatoriés.# 35, and Plaintiff’s Answgrs to
Defendants First Request to Produce #9, Exhibit 22).

When Defendants were served with the lawsuit in question, Defendant Amy Bennett
contacted the Central Carolina Board of Realtors (CCBR). The éCBR'Qas aghast that
this lawsuit haa been filed against_us, as buyers, and directed us to the South
Carolina Department of Labor, Licensing and Regulation, which has Bversight
responsibilities 6f the real estate industry. There is currently an open
investigation at the South Carolina Department of Labor, Licensing and Regulation
against Plaintiff as it relates to Plaintiff’s actions agaiﬁst Defendants in this

lawsuit. (See Exhibits 13 and 14)

Motion to,Qismiss - 4
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Defendants are aware Qf at least 4 other attorneys Plaintiff went to with her cléim
against Defendants prior to her contact with her present council. All of those othé£
attorneys told her she did not have a case and refpéed to file an action on her
behalf. It wasAnot until she approached her current councii, who until recently
rented office space with the law fiim ?laintiff’s employer, RE/Max Advantage Group,
regularly stée;s its clients for closing matters, who agreed to represent'her.

IT. ‘In 2009—2010, Defendant, Charlie Bennett was recruited By the Uﬁiversity of
South Carolina for a ﬁosition-with the University. At the time, Defendants
were living in Illinois ‘see attachedlExhibit 9). In November of 2009,
during a fecruiting trip, the Univérsity brought Defendants to Columbié.
Someone from thg University iﬁtroduced Deféndant Amy Benﬁett to Plaintiff.
Defendagt, Amy Benn;tt came down to Columbia agaig in March, 2010, after
.Charlié Bepnett had accepted the ﬁos;;ion with the University. Plaintiff 
~'spent a?proximately'two %fternoons showing Aﬁy homes. At the conclusion of
that visit, Amy Bennett made an offer to purchase a home in the Preserves
: that‘Plainfiff had showed Amy Bennett in which Plaintiff presented and
négéfiéted the offer. That contract of séle was never accepted by the
seller. After the contract of sale was hqﬁ accepted, no
'commission/qompensétion.for tiﬁe was paid to Plaintiff or RE/Max Advantage
Group and none was requested by Plaintiff and or Re/Max Advantage Group.
Defendant Amy Bennett flew»to Columbia a second and final time in May, 2010.
Again Plain;iff showed Deféndant Amy Bennett several home; ddring an approximately 2
day period. Again, Amy Bennett made an offer on a home.at 168 Island View that
Plaintiff had sﬁowed Amy which Plaintiff, in hér capacity as a Re/Max Advantage Group
sales associate presented and negotiated .the contract of sale. At that time, on May
12, 2010, Defendant.Amy Bennett‘also drafted a check to RE/Max Advantage Group in the
amount of $5000 as earnest money for the potential house that Plaintiff was submitting

the contract of sale on (see attached Exhibit 3). That contract of sale was also not

Motion to Dismiss - 5
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| individuals/realtors. Defendant .Amy Bennett looked at homes with during her house  _

accepted by sellers. Again, in May of 2010, Plaintiff and or Re/Max Advantage Group
made no request to Defendants for a commission/compensation for time and in.fact,
Plaintiff returned the entire $5000 to Amy Bennetf and made no claim to any of that
amount for any outstanding amounts due her for any activities performed. Défendants
have not initiated contact with Plaintiff since that time and in fact have not seen
.Plaintiff since May, 2010. Plaintiff admits that she never requested from any
Deféndants any compensation for time spent or fof reimbursement of expenses until
around August 20, 2011, after Defendant Amy Bennett signed a broker agency agfeement
with another realtor (See Plaintiff’s responses to Defendant’s First Requests for
Admission to Plaintiff, #14, Exhibit 23).

It shouid be nofed, that Defendant Amy Bennett did a lot of independent research,
looked at many other propefties through her own efforts and made offers to pufchase on
seve#al other properties through several other real estate agents, other than
ﬁlaihiiff during November 2009- August 2010. Plaintiff has been provided evidence of

such independent efforts and have given Plaintiff a list of at-least 8 other

'éearch“ana with whori’ she made offefs on other properties with(See exhibit 24,
Defendants An;wef to Plaintiff’s First Interrogatories #12 anq'Exhiﬁits 6 and 44)

In Ma&, 2010, after the'Plaintiff, in her capacity as a Re/Max Advantage Group
sales associate, coui& not get an offer to purchase accepted, defendant Amy Bennett,
on fwo occasiops requested that Plaintiff refrain from contacting her anymore (See
Exhibits 35 gnd‘3é). -Plaintiff acknowle&ged that Defendants wished no further action
on the part of Plaintiff; yet on June 16, 2010, ?laintiff seﬁt’Amy'Bennétt‘an email
wanting to know if Defendant’s house in Chicago had closed yet and further stated “Let
me know when you Qant to-found up again and find a home” (see attached Exhibit 2).
This émaii*cleérly'sﬁows that Plaintiff understbod that Defendaﬂt’s were no longer

dealing with her. Defendaht-Amy,Bennett made at least 13 attempts to try to get'

Métion taspismiss - 6
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Plaintiff to refrain from_contacting her after the last time she saw .Plaintiff in May,
2010 to no avail. '

Defendants did not move to éolumbia untii July 13, 2010 (see attached lease,
Exhibit 4) when they rented a corporate apartment. Just prior to their move to -
Columbia in July, while still in Illinois, Defendant Amy Bennett did a realtor.com
search of properties in the Columbia area that were for sale. Amy Bennett identified
several homes she might be interested in, including the one she ultimately purchased.
This .is a common practice for prospective buyers. At no time did Defendants initiate
contact with Plaintiff.of anyoﬁe at RE/Max Advantage regarding any of the homes Amy
Bennett was interested in lookiné at up&A her arrival in Columbia in mid July, éOlO;

It is a éommon practice for potential buyers to perform internet searches and
identify po?entiai'?ropertieé they ﬁight be interested in. Listing agent contac?
information is given on line andAwhen someone célls t§ see the home, li§ping agents
are more than wil}ing to show the home; It is no surprise that Defendant Amy ﬁenﬁett
went on line to locate home listings in.the Columbia areg. Elqintiff was well aware
of the fact that Defendants were sophisticated buyers and, were using the internet to

locate properties on their own. In an email from Defendant Amy Bennett to Plaintiff

on November 17, 2009, Ms. Bennetf stated “I will look up Columbia~properties on

realtor.com ”, (see Exhibit 25). This js the very first communication Defendant Bmy

Bennett had with Plaintiff. Also, in an email Defendant Amy:éennett sent to Plaintiff

on March 17, 2010 (see attached Exhibit-5), Amy indicated “ I’went on line last night

and found many interesting properties #262930, 258505, 261959, 23709, 251673, 261861
and_ 236870". .

.On July 20, 2010, Defendant Amy Bgnnett signed a dual agency ég:eement,.and an .

agency policy and acknowledgement form with Liz Sulliyan/Graham Realty relating tp‘thq‘

-possible purchase of 14 Ashworth that Amy Bennett identified from an internet search

(see attached Exhibit 1). Dual Agency in permitted by statute. 'The forms used are

approved by the Central Carolina Board of Realtors. When the initial offer on the:

Motion to Dismiss - 7
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house on Ashworth was not accepted, Defendant Amy Bennett made another offer for
purchase using another realtor (not Liz Sullivan/Graham Realty or Plaintiff) on
another property in Spring Valley on July 21, 2010 (see attached Exhibit 6). This
Spring Valley home was also identified during Defendant Amy Bennett’s internet search
for available homes. That offer on the Spring Valley home was not accepted and
Defendant Bmy Bennett ultimately purchased the home on Ashworth through her broker on
the property, Liz Sullivan/Graham Realty.

‘Plagdtiff, in her complaint, claims that she sent Defendant Amy Bennett an email
aated around July 5- July 9, 2010 and another email July 9, 2010 bringing the home
Defendant Amy Bennett ultimately purchased to her attention (Plaintiff’s complaint #
9). However; Plaiﬁtiff can not sth thét-Defendant'Amy Bennett, or any of the
‘Defendants actually received and/or read those emails. When Plaintiff could did not -
get'anylrepénse from Defendants to her emails, Plaintiff took the bold step and
contgéted Defendant Charlie Bennett’s direct superv;sor, a state employee ét the

University of South Carolina and solicited his assistance in contdcting Defendants.

|-In aniemail_Defendant_AmyﬁBennett_from_Elaintiff dated.Jdlyml2,u2010,(seeuattached R

Exhibit 7) it reads “.. I want to know if you are getting my emails.. Can you bring me,
?ﬁp to.date on your plans?” This email clegrly shows Defendants had ﬁof been in
contact with Plaintiff nor had they “Let Plaintiff know when Defendants wanted to
réuna up again and find a home”, -as Plaintiff had réquested earlier. It should be
goted‘that the email dated July 12, 2010‘Sent by plaintiff to Amy Bennett did not
detail any specific property. | .

Despite the fact that Defendants did not initiate contact with Plaintiff at any
time after May, 2010, despite the fact that Defendant Amy Bennett made at least 13
attemptsAto try to get Plaintiff to refrain from contécting‘her after the last time
she saw Plaintiff in May 2010, Plaintiff, through hef"own effofts, attempted to’
determine from the real estate broker Defendant Amy Bennett used for'thé purchase of

the propefty on Ashworth, who the purchaser of the property was. 1In an email from

Motion to,Rismiss - 8
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Plaintiff to Defendant Amy Bennett’s broker, ﬁiz Sullivan, dated Augustl23, 2010 (seé
attached Exhibit. 8), Plaintiff was wanting to negotiate with Liz Sullivan a commission
from the proceeds of the purchase (the samelcommission Plaintiff is reqpesting in the
present léw suit). Ig that eﬁail to Defendant Amy Bennett’s broker, Plaintiff
acknowledges that she made other offers on other properties on behalf of Defendant Amy
Bennett and admitted that Plaintiff is “not going to contact her now as‘she made a
decision.. I know her very well.. and know how she thinks”.

On August 24, 2010, just prior to the cldse of the,housg Amy Bénnett purchaséd on
Ashworth, Plaintiff emailed Defendants wanting a-commission on the property (see |
Exhibit 9.attached). Amy Bennett forwarded that eﬁqil to her c}qsihg attorngy,‘nges
Swick. Not wantiqg to get in the middle of two realtors disputing a commiésion;
Defendant Amy Bennett did .not want tokgo through with the closing unle;s Gfaﬁam
Real;y(Defen&antﬁAm& Benne£t’s realtor) would indemnify Défendant Agy Bennett, as
apparently Graham Realty was not willing to share any .-of any commiésion the\seller
owed them with RE/Max Advantage'Group. On August 25, 2010, Defenéantstattorney, Jim
Swick, indicated‘to Amy Bennett that P%aiptiff “hag no claim based in law.or equity%m
and, to .provide Amy Bennett additional inducement~to‘close, if PlaintiffAdid pursue
this further, Mr. Swick would. be happy to represent befendants on a pro bono basis(see|.
attached Exhibit 11). ‘

Plaintiff subsequently filed this lawsuit against Defendaﬁts seeking éayment'of a
commission directly to her. As stated previously, Pla}ntiff has also filed a claim:

for the same commission against the listing agent at the Central Carolina Board of =

|Realtors. Also, as previously stated, Defendants are aware of at least_4 other

attorneys Plaintiff went to with her claim against Defendants prior to her contact
with her present council. All of those other attorneys told her she did not have. a
case and refused to file an action on her behalf. It was not until Plaintiff

approached her current council, who until recently rented office space with the law

Motion to Dismiss - 9
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firm Plaintiff’s employer, RE/Max Advantage Groﬁp, regularly steers its clients for

1
2 closing matters, who agreed to represent her.
3 When Plaintiff did in fact sue Defendants, Mr. Swick, Defendant 'Amy Bennett’s
4 closing attorney, did agree to represent Defendants as promised on a pro bono basis.
5 However, on July 18, 2011 Defendant Amy Bennett got a call from Mr. Swick’s law firm
6 claiming Mr. Swick-is no longer practicing law. Despite the fact that Defendants
7 attorney representation agreement was with the firm Swick & Hindersman, LLC, no one
8 from the firm was willing to assume Defendant’s pro pbono defense agreed upon, even
9 though that agreement calls for the Firm, at their expense, to pfoyide alternate
.10 counsel.. ’
11
12 = * . LEGAL THEORIES TO SUPPORT MOTION TO DISMISS
13 Plaintiff’s claim must be dismissed because her legal claims are without merit.
14 || There " are several legal theories-as to why Plaintiff’s Claims should be dismissed
- 15 |lunder South Carolina Code of Laws and/or under SCRCP 12(b) (1), (3) and/or (6) and/or
< (16| SCRCR™“17. .o . . . ) L o
17 I Plaintiff’s Complaint Fails To State a Facts Upon which Relief May Be Granted
.18 = as a Matter of Law
19 A. SC Code of Laws, Title 32, Chapter 3—10 and 3-20 Statute of Frauds states:
STATUTE OF FRAUDS
20 .
SECTION 32-3-10. Agreements required to be in writing and signed.
21 i . ’
22 No action shall be brought whereby: )
23 (1) To charge any executor or administrator upon any special promise to answer damages
out of his own estate; . ' ‘ )
24 . - N i
(2) To charge the defendant upon any special promise to answer for the debt, default or
25 miscarriage of another person;
26 (3) To charge any person upon any agreement made upon consideration of marriage;
27 (4) To chargé any person upon any contract or sale of lands, tenements or
hereditaments or any interest in or concerning them; or
28 ’

Motion to Dismiss - 10
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(5) To charge any person upon any agreement that is not to be performed within the space
of one year from the making thereof;

Unless the agreement upon which such action shall be brought or some
memorandum or note thereof shall be in writing and signed by the party to be
charged therewith or some person thereunto by him lawfully authorized.

SECTION 32-3-20. Action on representation as to character will lie only where
representatlon is in writing and signed. .

No action shall be brought whereby to charge any person upon or by reason of any
representation or assurance made or given concerning or relating to the character,
conduct, credit, ability, trade or dealings of any person to the intent or purpose
that such other person may obtain credit, money or goods thereon unless such
representation or assurance be made in writing, signed by the party to be charged’
therewith or by some person thereunto by him legally authorized.

Filing this lawsuit and applying SC Code of Laws, Title 32, Chapter

3-10 and 3-20 Statute of Frauds, Plaintiff can not recover against
defendants as the Statute clearly states that no action can be brought
(citing SC Code of Laws, Title 32-3-10(4) to charge any person upon any
contract of sale of lands.. or any interest in or concerning them..: Unless

"' the agreement upon which such action Shall be brought.. shall be in writing|
‘and signed by the party to be charged... Plaintiff admits in her complaint
that she has no agreement in wrltlng with any Defendant (Plaintiff
Complaint #6).

B. SC‘Cade of'Laws, Title 40, Chapter 57lspecifieally applies to real éstaté.
brokers, saiesﬁen and property managers sﬁch as Plaintiff and details the conduct that
must be followed. Plaintiff, as a RE/Max Advaneage Qroup sales~associate, is in
Qiolatidn‘of’many of the applicable sections and as such cannot recover-a commissioh
from the buyers, the Defendants. See'discussion below. .

€. s.c. Code of Laws , Title 40, Chapter 57- -139 (G) states: For all real estate
traﬁsacrions, no agency relationship between a buy_er, seller, landlord, or tenant and a brokerage
company and its affiliated licensees exists unless the buyer, seller, land]ord, or tenant and the
brokera"ge"co'mpany and _its affiliated licensees agree, in writing, to the agency relationship. No
type of agency relationship may be assumed by a buyer, seller, landlord, tenant, or licenseé or

created oraﬂy or by implication.

In her complaint, Plaintiff acknowledges (see #6 of Plaintiff’s complaint) -that

RE/Max Advantage Group/Plaintiff did not have any written exclusive agency agreement,

Motion to §ismiss - 11
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as mandated by all of the above mentioned statutes, with Defendants nor did Defendants
sign or agree to a buyer agency.contract with Defendants which would have detailed any
agreed compensation, retainer fee, or brokers fee due RE/Max Advéntage Group by
Defendants. By statute, unless there is a written buyer agency agreement, which

detailed commission/retainers/fees, there can be no implied agreement.

D. S.C. Code of Laws, Title 40, Chapter 57-135(D)(4) further states:

A 11st1ng or buyer's representation agreement must be in wntmg and must set forth all
material terms of the partles agency relatlonshlp mcludlng, but not llmlted to.

(a)a description of the agent's duties or services to be'performed for the pri'ricipali',

(b) the amount of compensation to be paid or the method to be used in. calculatmg the amount
of compensation to be paid;

(c) an explanatlon of how and when the agent earns his compensatlon

(d) an explanation of how compensatlon will be d1v1ded among part1clpatmg or cooperatmg
brokers, if applicable; ; :

(€ the amount of retamer fees; deposns--or any other money Wthh is- collected “before-the- agent'
performance of any services on behalf of the principal and an explanation of whether or not, and
if so, under what conditions such monies are refundable or payable to or on behalf of the
pnnc1pa1

(f) the duration of the agency relat1onsh1p, settmg forth specific dates for the begmmng and
ending of the relationship; -

(G)a buyer s representatlon agreement must be clearly deﬁned if intended to be either an
exclusive agency listing or buyers representatlon agreement.. or exclusive right to buy buyer s
representatlon agreement. .

In her complaint, Plaintiff acknowledges (see #6 of Plaintiff’s complaint) that
she did not have any written agency agreement with Defendants'nor did‘Defendants_sign

or agree to an exclusive buyer agency contract with Plaintiff which would have

Motion to Dismiss - 12
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licensee shall offer services to a customer as defi ned by Section 40-57-137(0) only until the potential buyer

comphance W|th this chapter.

Defendants, which would have outlined the circumstances in which a commission would

Defendant'Amy.Bénnett her “client" as -defined by SC Code of Lews,'Title 40, Chapter
. R '(> -

-purchase of another property through the use of another broker whom Defendant Amy Bennett has an

detailed any agreed compensation, retainer fee, or brokers fee due.her by.Defendants
or from anyone else. By statute, unless there is a written buyer agency agreement,
which detailed commission/retainers/fees, there can be no implied agreement and hence

no commission due.

E. S.C Code of Laws, Title 40, Chapter 57-139 (E) states:

A licensee who has substantive contact with a potential buyer or seller shall provide to the potehtial buyer or| -

seller an agency disclosure form at the first substantive contact. At the time of contact, it is presumed that
the potential buyer or seller is to be a customer of the licensee as defined -by-this chapter and that the

or seller requests representation; however beforé ratification of the real property sales agreement, the real
estate licensee must represent either the buyer or seller in an agency capacnty in order to be in

Plaiﬁtiff edmité'phat»éhe made at least one«offer‘on behalf df:Defendant Amy

-

Bennett (see Exhibit 34). As stated above in S.C Code of "Laws, Title 40, Chapter 57-
139 (E), Plainfiff'was mandated by statute to have obtained‘an:agency agreement from

havevbeén due before the property sales agreement -was sighed. Plaintiff, without a
signed buyers agent aéreement, submitted the contract of .sale on the Island view

a

Property, eﬁideheed.gy Exhibit 34, inhbiolation of the 's.c. Codé.of‘Laws.- in
adqiﬁion,lplaintiff freudulently represented on ehaf contract -of sale. that Defendant
Amy Bennett was herl“eiiené”,,whenAin'fact no agehcy agreehent existed.making
57-30(5) which definesrfciient” as e persdn'with whom a licensee has established an
ageney relationship”. |

Plalntlff cannot, in her individual capacity, now claim a commission from Defendants buyers, on the

agency agreement with (See Exhibit 1).

" F. $.C. Code of Laws, Title 40, Chapter 57-137 (Q) reads that the provisions of

this section which are inconsistent with applicable principles of common laws

Motion t%Bismiss - 13
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supersede the common law... and only allows suits against licensees, their cqmpanies
of b?okerslin charge.

The Plaintiff cannot invent legal theories in an effort to go around the mandates
in the South Carolina statutes requiring individuals and/or real estate agents, such
as Plaintiff, to obtain’'a writtén agency agreement detailing the'agteed upon amount pf
compensation, ifvany, to be paid, etc. signed by all parties, prior to-ratification” of
a land transaction in order for any payments to be enforceable. Thus,'the'present

case must be dismissed against all Defendants.

G. S.C. Code of Laws, Title 40, ChapterJ57—145 details'grounds for denial of -
issuance ofﬁlicense or for disciplinary action against a licensee, (such as
Plaintiff). While, as stated above, the subject of disciplinary action against

Plaiqtiff‘regarqing this matter is being reviewed by the South Carolina Department of

Laborf Licensing and Regulation (See exhibits 13 and 14), the following provisions 6f,

the statute. are among provisions Plaintiff may be violating.

18-
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57~ 145(&):vin tﬁe ?ract;ce of fegl estate démonstratés bad.faith,
dishonesty, uhtrgstwoFthinesg, or incompetency in a manhéfras.to_epdaﬁger the interest
of the public.’~Plaintif£ has accused Qefendants, in é public fqrum( of aqt%qns $u;h
as fraud, conversion by falseiéretenses; civi}vconqpiracy,-eﬁc. with no proof (Seg
Plaintiff’s-comp;aint). Also, Plaintiff‘failed to'securg a signed agencylagreement
with Defendant Amy Bénnett prior to her supmission of at lgést one offers to éﬁrchase
othe; properfies,.as requi;ed by Statute and falsely lapeled her relationship wigh.
Defendant Amy Bennett as a “cliept”, in viqlation of 8SC Code of Laws, Title 40,
Chaptgr 57-30(5; (See exhibit 34). 1In addition, after Plaintiff had attended é
broker’s open house for the property in question hosted by the listing agent on July
14,.2010,‘Plain£iff was falsely labelingrDefendants‘as her “clients” when she was

talking to the listing agent. (See exhibits 46 and 47. The label “clienf” can only be
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used to refer to aAparty wi;h whom there is a written aéency agreement with'pursuant
tp SC Code of Laﬁg,,Title 40, Chapter 57-30(5). Until an agency‘relationship exists
per. the terms of the Statute, the term client is inaccurate. Plaiétiff'also harassed
Defendaﬁt Charlie Bennett at work. When Plaiptiff could did not get any response from.

Defendants to her emails in early July, 2010, Plaintiff toék the bold step and

‘contacted Defendant Charlie Bennett’s direct supervisor, a state employee at the

|University of South Carolina and solicited his assistance in contacting Defendants.

({See Exhibit 26, Plaintiff’s response to Defendantfs first interrogatories #23). .This
cond;ct ié harassing and not profession;l. The Plaint;ff further -sent Défeﬂdant a
thfegtgning email at his work.oﬁ Augusti24,v2016 (she had nevér-ema;led ng éeﬁnétt
pripr go th;t iime)‘}equesting a‘coﬁmisgion. (See a£tached‘Eihibip 9). Whgn asked_fn
De%eﬂ@aﬁt’s Fifst Inferroéatories.to Plaintiff; whether it is élaidtiff's»regdiar

practice to harass an&'thfeaten state emp16Yees at wérk‘using their public:work email,

Plaintiff refused to answer. Thus it can be inferred that this aggressive behavior on|

the partnof'PlainEiff-is-cémménpléce to hér-and in violation of the.stétute (See

Exhibit>27), Aﬁswer #‘2?Aof DefendéntYS'%irst Interrégatories to Plaintiff.
57—;45(;43: Receives éémpensation:in a real estate fraﬁsac;?on or

airectly.resultiﬁg from ;‘;ea;.estate transact;on froﬁAmére'ﬁhan éne party..

In‘this ca%e,.Pléintiff has a claimvpendihg with the éentrél Caro}ina Board éf
Realtors agaigst thé.listing-ageﬁt‘fo£ thé same.commission shg is“sééking here. TS§e
Exﬂibit'i3). PlaintifﬁAcannotknow file a ;iﬁi;ar action agaiﬁb% Defendants~fof:thei”
same cOmmis;ioﬁ thét sﬁe>is se¢king in another forum. She Eannét‘@et two com@iésions
from 2 different parties for the same transaction.

57-145 (23): engages'in a practice or takes action inconsistent

with the agency -relationship that other real estate licensees have established with

1their clients. 1In the present lawsuit; Defendant Amy‘Behnett had a written agency

agreement with another realtor for this transaction (See exhibit #1). That agent with

whom Defendant Amy Bennett had a written agency agreement with received a commission
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from the seller per’the terms of the listing agreement between the seller and the
listing agent. With the filing of this lawsuit, Plaintiff is taking an action
inconsistent with the agency relationship that Defendants alfeady have with someone

else.

In summary, in her complaint, Plaintiff acknowledges that she/RE/Max
Advantage Group did not have any .written agreement as mandated by statute
with Defendénts nor did Defendants-sign or agree to a buyer agency
contraét with Defendants which would have.detailed any agreed -
compensation; retainer fee, or brokers fee due Re/Max AQVanfage Group by
Defendants.- By statute, SC Code of ﬁaws, Title 32, Chapter 3;10 and 3-20
Statute of Frauds; S.C.Code of Laws, Title 40, Chapter 57-135(D)(4), and'139 .
(G) mandates that unless there is a written buyer agency agreément, which
detailed commission/retainers/fees, there can bé no implied agreement and

hence no recovery. Plaintiff right to a commission solely lies:within‘the

—————— - - terms- of -SC -Code-of-Laws,-Title. 40, :Chapter 57. If _ _.__:____A_;__ U

she does not comply with the requirements of that statute, as is the case

" here, no commission is due her.

To allow this lawsuit would open Defendant’s to lawsuits from a host of
ihdividuals Defendants sought assistance from in their cfoss‘country move into a. new-

city including friends, co workers, at least 8 other real estate professionals,

movers, etc. all of which had spent considerable time making Defendants knowledgeable

gbout the neiéhborhoods; schools, restauraﬂts, etc..in the Columbia area and all'of
which had no written agreement, as it relates to the present property, with any
Defendant regarding any fees due or commission owed in relation to Amy Bennett’s
purchase of a home. Plaintiff has been providéd evidence of such independent efforts

and have given Plaintiff a list of at least 8 other individuals/realtors Defendant Amy
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Bennett looked at homes with and made other offers to purchase with during her house
search (See Defendants Response to Plaintiff Inteirogatories #12, exhiﬁit 24,andi
exhibits 6 ‘and 44).

The Statute of Frauds and SC Code of LaQs, fitle 40, Chapter 57 was
enacted to prdtect the public and regulate the real estate industry. The Statutes
were enacted to prevent frivolous claims such as the present case. The Plaintiff
cannot invent legal theories in an effort to go around the mandates in the South
Carolina statutes requiring individuals and/or real estate agents, such as Plaintiff,
Eo obtain a“written agency aQreemént detailing'the agreéd upon amount of cpmbensa;ion,
if any, td be paid, etc. signed by all parties, prior‘tévgatification of a land
transact;on in order for any paymehts to be enforceable. Thus, the‘present case muét

be dismissed against all Defendants.

ITI.Plaintiff’'s Complaint Fails To State a Facts Upon which Relief May Be
Granted Under SCRCP Rule 17-Lack of Real Party in Interest )
.Plaintiff’'s case should be dismissed because the Plaihtiff has. no standing to sue

for the damages she is claiming. SCRCP mandates that an action must be brought in the

name of the real party in interest. Plaintiff is not the real party in interest.

Plaintiff ‘is a,sales-aésociate with RE/Max Advantage Grgup (see Eghibit 12).
Plaihtiff.ha;'filed'this léQ suit .as an'individuélland-ngt'in her capacity as a RE/Max
Advantage Group'sales‘associate based on her reques£ thap a commission/compensation be
paid directly io her resulting from activities perfogmed;blelaintiff in her capacity

as, a RE/Max Advantage Group sales associate. RE/Max Advantage Group is not the

plaintiff in this-case nor are, they a party to this law suit.

According to the Contractor Agreement Plaintiff signed with RE/Max Advantage

‘Group, “all fees due to Plaintiff are to be collected by RE/Max Advantage Group and

not by Plaintiff individually”. (See Exhibit- 32, #4A) RE/Max Advantage Group is the

party with standing to recover, if any, amounts are due.
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attached Exhibit 28), the broker in charge of the RE/Max Advantage Group office that

Plaintiff’s lawsuit is silent as to the fact that Plaintiff is a sales’
associate with Re/Max Advantage Group and that her claims stem from-activities she
performed in ;he capacity of her relationship with RE/Max Advantage Group. Any claims
for recovery during the course of Plaintiff’s duties as a RE/Max Advantage Gtouplsales
associate belong to and are to be recovered by RE/Max Advantage Group and 'not to
Plaintiff individually.

* " In this case, any exclusive buyers agency agreement would not' have been with
Pléintiff dﬁrectly as an individual.‘ In fact, if any Defendant had signed a buyers
agency agrgement as Plaihtiff is admitting was not signed, the.agreement would have
been between Defendagtsfénd RE/Max Realty Advantage (See:Exhibit 33, Draft Exclusive
Buyer Agreement that Defendants did not sign), similar to the agreement that was
signed with Defehdant'Aﬁy Bennett’s agency agreemenﬁ with her' agent in £his purchase,

[

Graham Realty (see exhibit 1). As’such, any commission or fees owed would have been
made to and flowed to RE/Max Advantage Group and not directly to Plaintiff, similar to

the check written to RE/Max Advantage byvAmy Bennett on May 12, 2010 and given.to

Plaintiff-when-she made—an-offer on énofhe;;homg,;ﬂvqgiqp~9}aigtiff‘assistéd‘her

on(see-exhibit 3).

One could infer that Re/Max Advantage Group did not feel as though there was a

cause of action égaihst Defendants regarding the activities"that are the subject of A1

fhis'lawsuit, which is why RE/Max Adﬁantage Group is not the party bringing this
action, as all of Plaintiff’s activities she is aileging she performed on behalf of
defendants occurred in her capacity-as a RE/Max Advantage Group sales associate. In
fact, Defendants filed a subpoena on August 16, 2011 against Peggy.Gainey (see
Plaintiff works out of, requesting certain documents including:.

* doéumentationlallowing Plaintiff’s right to individually recover from a buyer for a

‘commission involving activities occurring ‘during her scope as .a RE/Max Advantage Group

sales associate
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‘prbblém”. The letter confirms that Plaintifffis,a»éalés associate 'with RE/Méxn‘ B

Advantagé€Group. Injdescxibing the situation and Plaintiff’s actions,,RE/Max_séated

*Documentation of any fee structure RE/Max Advantage Groﬁp has that it_regularly
charges to the‘public for activities of its sales associates in showing homes to
potential buyers for whom it has no buyer agency agreement with.
*Doéuméntétion of other recoveries for expeéses, time spent, and/or commission by any
RE/Max AdvantageaGfoup sales associate,againét a buyer whém they have no signed
written buyer’s agency agreément with. ‘
The subpoena was ignored by ﬁE/Max Advantage Group and no‘r¢§ponse was made.

Thus, it is.p:gsumed that RE/Max Advantage Group, where Piaint;ff is affiligted['isA
not interested-in pursuing any claim for a comﬁission in this matter against ?ny buyer
with whbm théy.havewnp_ggency agreement with (i.e.befendants).

Attached is a letterlfroﬁ RE/Max, - LLC World ﬁéadquq;berg‘to Amy Beﬁnett regarding
this matterldateq N;vémber,12,'§0i0 ksee égﬂibit 12). The lgtte¥,§§§.ih effect an

apology forithe-aptions oﬁ'Plaintiff,and her .lawsuit and-referred to Plaintiff as “a

r

“As with any'busiﬁessf'however,”oécasional problems such .as those expressed by you:
will arisé;.'

It is unclear why plaintifg has filed this éomélaint ipdividually and not in
her'capécitY‘as a RE/Max Advantage~Gr6up'sales ass;ciate.A:Ra£her'it musf be infgrred
from Pla;ntiff’s complaiﬁt thaﬁ élaintiff was perférming any,acpivities grapuitous;y
as-a private individual. . T |

Thus, -the present lawsuit muét be éismissed on thé ground that it 'is not-

prosecuted in the name of the real party in interest, Re/Max Advantage Group.’

¥

IIT. Plaintiff’s Complaint'Fails To State a Claim Upon which Relief May Be Granted

Under SCRCP 12(b) (3) ~Improper venue
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Under SCRCP 12 (b) (3)the case should be dismissed because Plaintiff’s claim for a
commission/compensation has been filed in an improper venue and is duplicative of
other filings Plaintiff has made for the same compensation in other, more appropriate
forums. |

The South Carolina Real Estate Commission established under SC. Code of Laws
Title 40 Chapter 57—10} was established with the purpose‘of “requlating the real
estate indﬁstry so as to protect the public’s interest when involved in real estate
transactions”.

S.C. Codevof Laws, Title 40, Chapter 57-137 (Q) reads that the provisions of this
section which are inconsistent with.applicable principles of common laws supersede.the
common law.. and only allows suits agai#st‘licensees, their companies or brokers in
charge.

“s.C. Code of Laws, Title 40, Chapter 145 (A)(14) provides for disciplinary
actidﬁé or denial og issuance of a realtor’s licensee if licensee “receives.

cdmpensation in a real estate transaction or directly resulting from a real estate
‘ \ y

fﬁrénébction-from~more—than-oge_partyr,fy.~;~~,; o . o
Shortly after Defendant Amy Bennett closed on the property on Ashworth, and before
the présent lawsuit was filed, Plaintiff filed a claim with the Central Carolina
Realtors Assoéiation againét Liz Sullivan/Graham Reaity,,the listing agents, for the
‘same éomﬁission she is seekiﬁg in ;his lawsuit (see Exhibit 13). Filing Claims with
the Central Carolina Realtors Association is the proper/common route realtors;'such as
Plaintfff, pursue to ha?e commission disputes adjudicated and resolved. Piaintiff is
élaimingibefendants, bhjers of a'home, owe her individually, a commission that she
might have received. However, the claim Plaintiff has pending at the Central Carolina
Board of Realtors égainst the listing broker is for the same commission she is seeking
here from.Defendants, buyers of the property. Plaintiff has refused to produce a copy

of that complaint she filed at the Central Carolina Realtors Association against the

listing agent for the same commission she is seeking here(See Exhibit 22). Plaintiff
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has not as yet been denied a commission from the listing broker as that case has not.
been heard as yet. Thus it is premature for Plaintiff to bring this case against
anyone else for a commission.

Accor&ing to the above cited statutes, Plaintiff is in jeopardy of
disciplinary actions by. the SC Department of Labor, Licensing and Begulation because
her actions in violation of the South Carolina Code of Laws and because of her actions
relative to this matter. See the attached lettér (Exhibit 14) from the South Carolina
Depargment of Labor, Licensing and Regulation, Division of.peéal Services, Office of
JInvestigations and Enforcements to Defendant Amy Benﬁett dated December_3, 2010,
;nqicating thaf an investigation‘is underway'by that Department relaéing to ' 4
Plaintiff’s activities as it relatés to -this action and they will Be making
recommeﬁdations on this matter. See also Exhibit' 13 which is a letter from the~
Professional Standards Administrator at the CentralMCarblina Realtors Association to
Re/Max Advantage Group indicating that the requested arBiFtatidn Plaintiff-fequested
for. payment of the same cbmmission she-is‘seeking %n the pgesent lawsuit is presently
being held in abeyance temporarily,‘as will any subséquent‘action which may be filed
against Plaintiff at the state Licensing Board as it ;plates‘to Plaintiff’s qctiong'in
this matter.

Plaintiff ciaims she.was»wénting DefendantxAmy,ﬁeﬁnettﬁsign:an Exclusive Buyer
Agency‘Agreemeﬁt, which she did not sign (See Exhibi§_33). Just as P}aintiff is now
suin§>Defendants for a hypothetical commissién éhg claimé‘she'might have made if the
agency agrgement had been signed, that same hypothetical e;c;usive bufer agency
agreement calls for mandatory Mediation in accordanée with the Rules and Procedures of
the>Dispute Resolution System of the National Association of REALTORS. Plaintiff has
not'availed herself of that forum as mandated.

Plaintiff also has a Cohtractor Agreement with RE/Max Advantage Group which also
mandates dispute resolution for activities in the coﬁrse.of her association with

RE/Max Advantage Group(See exhibit 32,#8). According to that Agreement, Plaintiff
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-Plaihtiff--has-availed herself,- or~can--avail herselﬁyof@other”appropriate_yenués_for

subscribes to the RE/Max Dispute Resolution System and electé binding arbitration and
waives her right of judicial recourse as a means of resolution of any future dispute
of any kind. If Plaintiff disputed the fact that Re/Max Advantage refused to pursue
any claim against buyers Qith home they had no exclusive agency égreemen§.with
(Defendants in this case), Plainﬁiff was obligated to pursue her action using .the
RE/Max Dispute Resolution éystem.

Given that the South Carolina statute,-S.C. Code of Laws, Titie 40, Chapter
57-137 (Q) prohibits Plaintiff from a common law cause of action against a buyer in a
real estate trgnsaction unless. there is a written agreement; the fact that Plaintiff
is already seéking a remedy for compensation in a forum created by the Central
Carolina Realtors §§sociation} of‘thch'she is.a member, and ;s forbidden by statue to°
recover frdmAZ partieé for the same fee; and the fact that Plaig£iff has éléther
forgmg she is mandated té avail herself of in lieu of judiciai recourse, and the fact
thatgkhere'is an active SC.Depgrtment of Labor, Licehsing»and Regulation investig;@ibn‘

relating to Plaintiff’s claims, this case should be dismissed under SCRCP 12(b) (3) as
recoGéry, if applicable, that were set up to handle the issues she raises here.

IV. Plaintiff’s Complaint Fails To State a Claim Upon which Relief May Be Ggaﬁfed
‘ : .Pursuantito SCRCP 12(b)(6) '~ - *
A Plaintiff’s claim should be diSmissed if she fails to state facts sufficien? to
constitute a cause of action. S.C.R. Civ. P. 12(b) (6).
| | ARGUMENT
1. Plaintiff’s claim for Quantum Meruit gnd Unjust Enrichmentishould be‘dismissed

as it fails to state a claim upon which relief can be granted.

To recover under the equitable doctrine of quantum meruit, a Plaintiff must prove

that: (1) a benefit was conferred upon the defendant by the Plaintiff;’(Z) the
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Defendant realized the benefit; and (3) retention by the Defendant is under conditiops
that make it unjust to retain the benefit without paying its value. Myrtle Beach
Hosp. v. City of Myrtle Beach, 341 S.C. 1, 532 S.E.2d 868 (2000).

As stgted‘abOQe, First' S.C. Code of Laws, Title 40,'Cﬁapter 57-139(G) sta£es: For
all feal estate transactions, no agency relationship between a buyer, seller, landiord, or tenant and
a brokerage éomﬁany and it-s'afﬁliated licensees exists unless the buyer, seller, landlord, or
tenant and the brokerage company and its affiliated licensees agree, in writing, to the agency
relationship. No type of agency relationship may be assumed by a buyer, seller, landlord,
tenant, or licensee or created orally or by implication. .

S.C.vCode of Laws, Title 40, Chapter 57-135(D)(4) further states:

4) A listing or buyer's representation agreement must be in writing and must set forth all
material terms of the parties' agency relationship including, but not limited to: '

(@)a deécriptionv of the e{gent's duties or services to be performed for the principal; .

(b) the amount of cpmpens'a’fion fo be paid or the method to be used in calculating the amount
of compensation to be paid; ' '

(c) an explanatlon of how and when the agent earns his compensation;

‘ (d) an explanatlon of how compensation will be divided among participating or cooperatmg

brokers, if applicable;

[ (e) the amount of retaiher fees, deposits, or any other money which is collected before the agent's '
|| performance of any services on behalf of the principal and an explanation of whether or not, and

if so, under what' condmons such monies are refundable or payable to or on behalf of the
prmc1pal

Ho the duratlon of the agency relationship, setting forth specific dates for the beginning and

ending of the relatlonshlp,

(g) the signature of all parties.

The applicability of gquantum meruit as it applies to real estate commissions has

arisen several times in South Carolina, and our Courts are well settled on the
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doctrine’s applicability. The South Carolina Court of Appeals adopted a léng—held
view from other jurisdictions holding:
Q(A) broker is never entitled to commissions for unsuccessful efforts. The risk of
failure is wholly his. The reward comes only with his success. That is the plain-
contract and contémplation of the parties. The broker may devote his time and labor,
and expend his méney with ever so much of devotion to the interests of his employer,
and yet if he fails, if without effecting an agreement or accomplishing a bargain, he
VS ’
abandons the effort, or his authority is fairly and in good faith terminated, he gains

no right to commissions. He loses the labor and effort which was staked upon success.

And in such event it matters not that after his failure, and the termination of his

Aaééncy, what he had done proves of use and benefit ‘to the principal. *** He may have

*introduced to each other parties who otherwise would never have met; he may have

created'impressioné which, under later and more favorable circumstances, naturally
lead to and materially assist in the consummation of a sale; he may have planted thg
Qery seeds from which others reap.the harvest; bﬁt all that gives him no claim, It
was-partléf his risk—that—failing himself, .*** others might be left to some extent to
rgvai;ﬁthemselves of the;fruit of his labors.”
“Webb v. First Fed. Sav & Loan Ass’n of Anderson, 300 §.C. 507,512,388 S.E.2d 823,826
(S.C. Ct. App. 1989). Overruled on other gtounds by Myrtle Beach Hosp., Inc. v. City
of Myrtlé Beach, 341 S.C. 1, 532 S.E.2d 86é (2000) - (citing Sibbald v. Bethlehem Iron
Co., 83 N.Y. 378,383,38 Am. Rep. 441,445 ?1881); see also Hilton Head Island v. Sk;ll
Creek Club, 287 S.C. 530,339 s.s.z&'ago (Ct. App. 1986) and Hutson v; Stone, 119 S.C.
259, 263,112 S.E.39,40 (1922).

Plaintiff’s complaint acknowledges»that no contract or exciusive buyers agency
agreement was ever signed by any’Defendant with Plaintiff or Re/Max Advantage Group.
Fufther, Plaintiff’s complaint sta£es that Plaintiff asked Defendants to enter into an

exclusive buyers agéncy agreement which would have prbvided that the Seller pay the

real estate commission. (Complaint #6, Exhibit 33). The exclusive buyers agency
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agreement Plaintiff wanted Defendant Amy Bennet; to .sign not only provided that the
seller pay real estate commissions, but in #15 of .that proposéd'ExclusiQe Buyer Agency
Agreemenplmade clear that “ancommission is 10 be collected from buyer. Brokers fge
is brovided through liéping broker.” (See Exhibit 33{. It is clear from the complaint
and from the proposed Exclusive Buyer Agency Agreement Plaintiff provided through

Discovery to Deféendants, that Plaintiff never éxpegted any real estate commissions to

be paid by.the Defendants. Additionally, in an email to Defendant‘Amy Bennett dated

March 22, 2010, Plaintiff specifically stated “we nevef collect a fee from the
buyer” (see Exhibit 19).

Plaintiff adﬁits that §§e-never requestedAfrgﬁ any Defendants-gpy compensép;bn' 
for time spent or for reimbursémentrof expénSes.until,around AuggétZZO, 2011, after’
Defendant Amy Bennett signéd a broker agency agreeﬁent with‘andther realtor kSee
Piaiﬁtiff’s~responses.to Defendant’s First Requeéts for Admigsiéh té Plaintiff, # 14,
Exhib;tn23).

Defendénts requesﬁed that Piainfiff agd theABroker in Charge:of the office‘Plaintiff
works-out of, RE/Max Advantage Gfoqp, produce priCing/cosF docgmentation/gﬁidelines
that they use to charge potential buyers for time in shoyiﬁg property and education'

them about Columbia, SC. Defendants also requested proof that that pricing

information was communicated by Plaintiff to Defendants. Neither Plaintiff or RE/Max

Bdvantage Group provided any such infor@ation. Thus, it can be inferred that there is:

no pricing/cost guidelines Plaintiff uses toAcharge potential buyers, such as

Defendants, and none was communicated to Defendants. (See Exhibits 28 and 29),~

P;éintiff's.Response to Defendants First Request to Produce.#>26 and 27 and Subpoeﬁa
to Peggy Gainey at kE/Max Advantage Group‘whicﬁ went unanswered).

Thus, the argument for any “unjust enrichment” is not there as Plaintiff
expecteq (to any extent there was an expectation) payment from the seller by way of

the listing broker, and not from the Defendants. Plaintiff has a current claim
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pending at the Central Carolina Board of Realtors against the listing broker for the
same commission she is claiming here.
In addition, Plaintiff claims in her complaint that she performed “services” for

Defendants from November 2009 to July 2010 (see Complaint #4 and #7).
At no time during those months -did Plaintiff make any requést to Defendants for
reimbursement for any expenses, out of pocket costs or for reimbursement for her time
all the while knoWing that no buyers.agency agreement, ﬁandated by statutg, ﬁa&inot
been agreed on or accgpted (3ee 23). Additionally, at no time did Plaintifﬁ mitigate
her damageshby refusing to provide any further information to Defendants: without an
enforceable aéreed upon and signed buyers agency agreement detailing -any amount of
Plaintiff’s compensation, if any, as mandated by statute. Exhibit 33, the-alleged
pfoposed Exclusive Buyers Agency Agreement Plaintiff is claiming she‘wantéd Defendant
Amy Bennett to sign, is aated March 26{ 2010. If Plaintiff could not get .an ;greement
relating to payment for‘services signed, why would she‘continue to perform any alleged
activities? '

~~plaintiff had no reasonable expectation of being paid or,reimbursed by'buyérs,
the aefendanfs( for expenses or ‘for any other services perf;;med;‘ Also, in
Plaintiff’s complaint #12, she states that Defendant Amy Bennett sent,Plaintiff‘an
email dated July 14, 2010 stating that Amy Bennett wasvnot interesﬁed in looking at
any homes with Plaintiff. in addition, Defendant Amy Bennett on at least 2 oécasions
in May, 2010 riotified Plaintiff that she no longer wanted to look at property with
Plaintiff (See exhibits 35 and 36) Thus, any relétionshiplwith-PIaintiff was
terminated {alphough Defendants claim that there was no relationship or-agency to
términaté as none existed) and Plaintiff had no expectation or entitlement -to a
commission.

‘At'a minimum, Plaintiff has not shown in he? pleadings that any “benefit”

supposedly'given is under conditions that make it unjust for'defendanfs_to retain any

alleged “benefit”. Plaintiff allegedly sent Defendant Amy Bennett a draft Exclusive
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Buyer Agéncy Agreemént on March 22, 2010 and indicated in that email “don’'t worry
about signing it”. (See exhibit 33). Plaintiff knew that no exclusive buyers agency
agreement detailing any reimbursement for expenses or work perférmed had not been
agreed'to and sigﬁed by Defendants. If-anythipg, Plaintiff was expecting any

commission, if due, would come from the seller, through the listing broker and not |

‘from the buyer, Defendant Amy Bennett. Plaintiff could have ceased providing any

“beﬂéfit”.at any time, knowing that there was no written agreement, as mandated by
statute, regarding réimbursement of expenses, or commission due. In contiﬁuing to
provide any supposed “benefit”r Plaintiff did so at her own risk_and in yiolation of
the above'cited statutes with no expectation of beinglcompensatedlforLif.

Defendants through'interrogatories and request for Prodgction to Plaintiff,
rgquésted.information as £o ofher times Plaintiff recovered fees/commissions from a

potential buyer in which she had no buyers agency agreement. Plaintiff refused to

‘provide any such information. (See Plaintiff’s Answers to Defendant’s First

Interrogatories, # 17, 18,-19,and 20, Exhiﬁit'30}. It can be concluded thét Eiaiqtiff
has never regqveréd.any fees/commission’frqm.a buyer with whom she has no written
buyers qgency agreemeﬁt with and thusihas‘no éxpectation‘of any payment in the present
case;
"Additionally, Defepdant requested that Pla}ﬁtifﬁ produce any documentation where
a-real‘estaté Broker has reé&vered'a ;ommission/fee/cost and/or expenses from a buyer
in whichithey had no written'buyer agency agreement. Plaintiff refﬁsed to answer and
it can be concluded that theré has been no prior case in which ; buyer paid'a realfor
a.commissioﬁ/fees in which there was no written buyer agency agreement. (See Exhibit
31, Plaintiff response'to Defendants First Request to P?éduce‘# 34) . _
The Statute of Frauds and SC Code of Laws, Title 40, Chapter 57 was

enacted to protect the public and regulate the real estate industry. The

Statutes were enacted to prevent frivolous claims such as the present case.
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“Plaintiff’s theory were to be accepted, a claim for quantum meruit and unjust

The Plaintiff cannot invent legal theories in an effort to go around the
mandates in the South Carolina statutes requiring real estate agents and
individuals, such as Plaintiff, to obtain a written agreement detailing the

amount of compensation, if any, to be paid, etc. signed by all parties, in

-order for any payments involved in land transfers to be enforceable. TIf

)

enrichment could be pled in every case in which a real estate broker or
individual provided any service to any party in a land transfer in which they:
had no contractual relationship with. Hypothetically Defendants could be sued
by everyone upon their purchase of property who gave them.infdrmat%on reqarding
their cross coﬁnty'move to‘Coluﬁbia[ SC and gave them infdrmatipn abbﬁt
schools, neighborhoods, restaurants, etc. That is not what‘the current laﬁ

provides and that .is not the current fee structure in the real estate industry.

- In fact, there were several 'other real estate agents Defendant Amy Bennett

éought information from. °'In fact Defendant Amy Bennett made foers tolpurchaée
Qn'qther Homes pog subjgct to this lawsuit with regltofs not‘part 6f Fhis
acﬁion.(See exhibits‘6 and 44). Plaiﬁtiff has been provided that documentatioq.'
In n;ne of those cases have thosé other real estate agents contacted Defendants
wanting a commission for-the purchase of this home.

In addition, Plaintiff subpoenaed various documents from Defendant Amy
Bennett’s real estate broker in this transaction, Graham.Realty; Among the
documents produced to Plaintiff and Defendants by Graham Realty was the
exc}usive right to sell contract between seller and Graham Realty dated 7/1/10.
(See exhibit 18) (Note that Défendant Amy Bennett did not purchase-the.
property until a few weeks after that listing agreemeﬁt»between seller and
listing agent was made) Defendants were not a party to that exclusive right to

sell contract nor were they aware of ‘any of the terms .of the contract,

especially as it related to the broker fee/commission arrangement (See exhibit
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- Plaintiff’'s claim for Constructive Trust .should be dismissed as it fails to

18) . That document was only'providéd to both parties by Graham Realty upon
Plaintiff’s subpoena dated June 27, 2011. ‘That document provides that Seller
was to pay;Graham,Realty a broker fee of 5% upon the sale of the proéerty.
Howevér, if the property sold in a dual agency situation (as was the case
here), Seller’s obligation for a broker fee to Graham Realty Qas “3% if dual
agent Graham Realty”. Thus, it is arguably Seller (and not Defendants)vwho wés
“unjustly enriched” as instead of being obligated to pay a 5% broke; fee upon
the. sale of the property, by operatién of the contract between-seller.aﬁd |
Ggaham Realty, seller only had to pay a 3% broker fee to Graham Realty.
Defquaﬁt Amy Bennett negotiated the price of the home she purchased. Amy
Bennetﬁ did not negg#iate the broker fee with anyone. There is no evidenbé'to
show:otherwise. Defendaﬂté{were nétvresponéible for payment of any commission
6; bfoger.fee (see‘Contréct of Sale, Exhibit l7[.
‘As such thé complaint_for‘Quantum meruit and unjust enrichment should be
dismis;ed?agaiﬁstgDeféndanfs.as it fails to state‘a claim upon which relief

can be granted.

- - P

*

state'a~claimiupon~which relief~can be granted. " . . ’ R
In South Carolina, -a constructive trust will arise whenéverlthe

circumstances under which- property was acquired make it inequitable that it

.shQuLd be retained by the one holding legal title.. Lollis, 291 S.C. 529,354'

and 561. In general a constructive trust may be imposed when a party obtains a

-benefit which does not equitably belong to him and which he cannot .in good

. conscience retain or withhold from another who is beneficially entitled to it

as where money -had been paid by accident, mistake of fact, or fraud, or has

Motion to Dismiss - 29
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been acquired through a breach of trust or the violafion of a fiduciary duty.
Straight v. Goss, 383 S.C. 180, 210, 678 S.E. 2d 443, 459 (S$.C. Ct. App. 2069).
In Straight, the court was asked to find that the defendant had misappropriated
corporate opportuqities, and impoéed a constructive trust on the defendant in
favor of the plaintiff. Id. The court declined to find that the defendant had
misappropriated corporate opportunities and never reached the issue of whether
é court could impose a constructive trust against a party for that reason. Id.
The South Carolina Court qf Appeals has noted more recently that ™ a
constructive trust arises against one who by fraﬁd, actual or constructive, by
duress or abuse of confidence, by commissién of a wrong or by any form of
unconscionable coﬁduct, artifice, concealment, or‘questionable means and
against‘doéd conscience hold and enjoy.” Halbefsberg v. Bérry, 352 S.C. 97,
106, 394 S.E.2d 7,13(5.C. Ct. Ap. ;990fl Constructive £rusts are created when
one ' 'obtains property, and the court creates a trust with the wrongfully
obtained property (thét belongs to‘sémeone else) as the trust‘corpus.

~ The facts and hllegatiqns‘of Plain;iff’s'case ddrnot fit the instanées of .

when a constructive trust is created in'a court of equity. Defendant Amy

‘Bennett lawfully purchased a home. There is no-claim that purchase was

unlawful. Plaintiff States in paragraph 23 of her complaint, that by

negotiating with the listing agent for the agent to reduce her commission..,

. defendants were able to unjustly profit by this amount.” Plaintiff has,

through discovery, produced no proof that Defendants ever negotiated a

commission with the listing broker. However, among the documents produced to

Plaintiff and Defendants by Graham Realty was the exclusive right to sell

contract between seller and Graham Realty dated 7/1/10. Defendants were not a
party to that contract dated July 1, 2010, (prior to the date of Amy Bennett’s
purchase of the home) nor were they aware of any of the terms of the contract,

especially as it related to the broker fee/commission arrangement (See exhibits
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18,and 21). That document was only provided to both parties by Graham Realty
upon Plaintiff’s subpoena dated June. 27, 2011. That document provides that
Seller was to pay Graham Realty a broker fee of 5% upon the sale of the
property. However, if.the property sold in a dual'agency situation (as was the
case here), Seller’s obligation for a broker fee to Graham Realty was “3% if
dual agent Graham Realty”. Thﬁs, it is arguably Seller (and not Defendants)
who profited as instead of being obligated to pay a 5% broker fee upon the sale
of the property,‘py operation of the contract between the seller and Graham
Realty, Seller only had to pay. a 3% broker fée to Graham Realty. A commission
was paid to Graham Realty by ;he.seller (séé Exhibit 21).

Plaintiff, in parag;aph 24 of her éomplaint, asks the court to determiﬁé
that defendants are‘hpldiﬁg_the qégoti;ted discount in tfust'for plaintiff;:
Payment of any commission/broker fee was paid-by Seller per the térms of thé:
exclusive rigﬁt to sell contract between theiseller and. the listing agent and
any negétiation regarding.the;commission struct@re would have had to occur-
betweén Seller and that-lisfing:ageht. Defendant Amy. Bennett, as a purchasern
of real estate, negotiated a:purchase_price of a home with #iz Sullivan, her
real estaté broker (see exhibit 17). Plaintiff Qas not a party in that
trapsacgion, Defen@ants were,hot a party £§ any commission agreement betweeh
the listing real estate broker and the'seller (see e%hibit 18, Exclusive rightn
to sell cont;act“between listi;g égent<and seller).

As stated ea:lier, and Plaintiff admits, Plaintiff was not an exclusive

- agent for the Defendants (Plaintiff’s complaint #6), Plaintiff had no written

buyefs ageﬁcy.agreement as requiréd by statute that would have set forth any
amounts due Plaintiff from Defendanté, and in any event in Plaintiff’s own
complaint (#12), had any “relationship” terminated by Defendant’s at least by
May 26. 2010 (See exhibit 35, an email from defendant Amy Bennett to Plaintiff

indicating she wanted to take a break from lookiné). Thus, Plaintiff was not
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entitled to a commission in this sale from the buyers, the defendants, and in

any event was expecting a commission come from the seller through the listing

broker at the time of the sale (See #6 of Plaintiff’s complaint and exhibit .33)
Here, even if Plaintiff’s allegation is tfue‘(which Defendénts deny) that

Defendants negotiatedAa reduction of the commission with their real estate

broker, that act does not constitute fraud.

Plaintiff has failed to state that Defendants obtained some money or property

".that otherwise belongs to Plaintiff. Plaintiff 'was not expecting to a

commission in this sale from the buyers, Defendants, and in any event waé_
éxpecting a dommission come from the seller ét the time of the sale (See #6 of
Plaintiff’s complaint).

If Plaintiff’s theory were to be accepted, a claim for constructive trust
could be pled in'every lawsuit for money damages.

Additionally, fraud is an essential element in the création.of a
constructive trust. The Supreme Court said, aiponstructiye t;u;t:résu}ts f;om'A
fraud, bad faith, abuse of confidence, or violation of fiduciary duty which
give rise to an obligation in eqﬁity to make restitutioﬁl fraudris an
essential elemenpf Lollis v Lollis, 291 S.C. 525, 529, 354 S.E.2d 559,561
(1987;. A§ discussed below, Plaintiff has failed to plead the elements of

fraud and therefore the claim for constructive trust against defendants must

fail on this issue as well.

For "the abo&e reasons, Plaintiff’s claim for Constructivé Trus£ should be
dismissed against Defendants as it fails to state a claim upon which relief can-:
be granted. o : . : o
3.Plaintiff’s claim for Fraud should be dismissed as it fails to state a claim

upon which relief can be granted.’ o - -
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In order to recover in an action for fraud and deceit, based upon
misrepresentat;ons, the following elements must.be shown by~clear, cogent and
convincing evidence: (1) ‘a reprégentation; (2) its falsity. (3) its materiality’
(4) e;ther kﬁowledge‘of‘itslfalsity or a reckless disregard of its truth or
falsity; (55 intent that the representation be acted upon; (6) thé hearer’s
ignorance of its falsity; (7) the hearer’s reliance on its truth; (8) the
hearer’s right to relay thereon; and (9) the hearer’s consequent and proximate
injury. Failure to prove any one of the elements is fatal to recovery. Kahn
bonsturctioh Co. v. South Carolina National Bank, 275 S.C.38l, 384, 271 S.E.éd
414,415 (1980) (citing O’Shields v. Southern Fountain Mobile Homes, Inc., 26% )
S.C. 276, 204 S.E.2d 50;(1974).;-Seé also Kiriakides v;;Atlas»EQod Sys. &
Servsl, Inc., 338 s.c. 572, 527 S.E.2d 371 (Ct.App.t?OOO), modified, 343 s.c.
587, 541 S.E.2d.257 (2001) . '

A. In #56 of ?laintiff'§ copplaint, élaintiff gtates that De?gndant Amy

Bennett “made material false representationé and withheld material information

.rélating to how Plaintiff would be compensated for the real estate services

-Plaintiff was providing”. Our Courts have consistently required a

representation -by made, and -here, Plaiﬁtiff-states that no representation was .

made. ’ To the extent this allegation can be construed to ailege that

.Defendants made a “false representation” it is insufficient in so far as it

fails to.state the content of tﬁe ;epresentation and;thus fails to state a
claim upon which relief can be:granted. To the extent this allegation can be

construed to allege that Defendant Amy Bennett “withheld material information

.relating to ‘how Plaintiff would be compensated”, the elements of the cause of

action are incomplete as no representation was made. Generally, silence may

constitute fraud only when a fiduciary relationship is involved. See Moore v.

Moore, 599 S.E.2d 467 (S.C. Ct. App. 2004). Here, po;fiduciary relationship

existed between the parties.
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B. In addition, Plaintiff admits that Defendants did not execute any
exclusive buyers agency agreement that would have provided seller pay any real
estate commissions (#6 of Plaintiffs complaint). Such signed agency agreement
is mandated by state statue in order for recovery of a commission. Plaintiff
was not ignorant of any false representations. ,Pléihtiff was well aware of the
fact that no written exclusive buyers agreement. detailing any commission or
other amounts due Plaintiff/ RE/Max Advantage Groﬁp‘had been agreed to. or
signed by Defendants and as such, by law, she was not entitled to any

expectation of payment from Defendants. As stated before, in Plaintiff’s

,

Cohplaint #6, Plaintiff’s expectation of payment was from the seller through
the listing broker (Exhibit 33) at the time of closing and not from Defendants,
one of whom was the buyer. In fact, as previously stated, Plaintiff

‘represented to Defendant Amy Bennett in an email to her on March 22, 2010 “We

“ never collect a fee -from the buyer”. (See Exhibit 19). Also, in an email -

Plaintiff sent to the listing broker on August 23, 2010, Plaintiff was looking

for a'cohmigsion from the listing .agent. ‘In that email, -Plaintiff stated “I am

" "ot going to contact Defendant Amy Bennett now as she has made a decision (See

Exhibit 8). .. ' S S .

C. In Paragraph #27, #31 of ?laintiff’s complaint, she states that
Defendapts never intended‘to pay or cause to be paid Plaintiff a real estate
commission. However, Plaintiff has admitted that she sgbmitted several oféers
on ‘other properties on behalf of Defendant Amy Bennett ;ﬁd would héve dbtainéd
commission at the time of sale if those offers had been accepted. (See Exhibits
3;8 and 34): Thug, there is no inteﬁt to defraud Plaintiff.. Plaintiff ‘was ﬁot
a party to the transaction for therpurchase of‘l4'Ashworth and had no wriften
agreement with Defendants to provide any commission/compensation, as required

by statute, in order for a claim for such to be upheld.-
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D. Plaintiff alleges .-in paragraph 30 of her complaint that defendants used
the fact that they were not going to pay plaintiff a commission as>a bargaining
chip to reduce the '‘price of the home they purchased. However, as stated
previously{ Defendant Amy Bennett negotiated the price of a home with the
listing agent (see éxhipit 17). .There was no negotiating between Defendaﬁts apd
listing broker about any commission due or not due as the broker fee agreement
was already agreed to between seller and the listing agent on July 1, 2910 (sée
Exhibit 18 and 21). The full amount of any éommissiqn due was paid by Seller
to the listing broker per the terms, of the exclusive righf tQ,séll contract
between selier and liétiﬁg broker (see exhibit 18 and 21). There is no
evidenge to the cgntfary. L ',, ' '

E. Plaintiff had been seeking a commission:from the listing broker prior to
August 24, éOlO (see exhibit 8) Plaintiff’s iﬁitial>aem§nd_to.DefenQants for-a
commissioﬂ'was on August 24, 2010, jus£ prior to Amy‘Bénnett’s closing of the proper£y
in guestion"(See Eghibit 9) Tha£ demand'wassforwarded,to Defen@ant Amy Benneét's |
attorney. Amy Bennett was. advised by‘couﬁcil that Plaintiff had no'ciaim in law or
quitylrelating £o a commission fébm her. (See Exhibit 115. Upon a&vice of counsel, no

commission was paid to Plaintiff by Defendant Amy Bennett at the time of closing.

Defendants acted on advice of counsel and no fraud was committed. Also, as previously

'stated,‘Defendants are.aware of at least.4 other attorneys Plaintiff went to with her

élaim against Defenhdants prior Eo,her céntact wifh her present council. Ail of those

other attorneys told her she did not have a case and refused to fiie_an»action on he;”
behalf; It was notvuntil Plaintiff approa;héd her current géuncii, who until recently
rented office space.with'the‘law firm Plaintiff’s employer, RE/Max Advantage Group,

regularly steers its clients for closing matters, who agreed to ;epreseﬁt her.

.F. Defendant Amy Bennett had, on multiple occasions, attempted to have

Plaintiff cease contact with her. On. May 26, 2010, shortly after the last time
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. Defendant Any Bennett had physical contact with Plaintiff and sorter after

Plaintiff sﬁbmitted a failed contract for sale on her behalf, Amy Bennett
responded to Plaintiff’s request “if something special comes up, do you want me
to call you?” Defendant Amy Bennett responded “I am taking.a break from '
looking”. (Exhibit 35). Despite that request to refrain froﬁ further contact,
Plaintiff again contacted Defendant Amy Bennett on May 28, éoil with a
property. On May 29, 2610[.Defendant Amy Benﬁett again responded to Plaintiff
“Like I said, I have so much going on, I don’t want to deal wiﬁh this..”.
(Exhibit 36). , . \

Despite Defendant Bmy Bennett’s second request to Plaintiff to refrain

' contact, Plaintiff again sent 2 emails to Defendant Amy Bennett on 6/4/2010

(Exhibit 37), which Amy Bennett did not answer. Again, unsolicited, Plaintiff

sent Defendant BAmy Bennett a 4™ email dated 6/16/2010 (Exhibit 2), requesting

‘ pefendant Amy Bennétt “Let.me know when you want to round up again and find a

" home”. Defendants never initiated any response to request that Plaintiff

“round up again and find them a home. ‘;t.ig élgar from P;aintiff’576/16/20}0
email that she was well aQare Defendants Qoﬁid contact Plaintiff if/when theyA
desired further céntacﬁ.

I1f ‘that weren’t enough, Plaiﬂtiff initiated a Smrunsolicited contact with
Defendant Amy'Bennett*on 6/24/10, again ackn&wledging to Defendant Amy Bennett
that she-undérstood Defendants tbld her “&on't contact us” by s?ating “Let me
know whén and_hbw'I'can help as you come cut'this way”. That email was alsb‘
unanswered by Defendants (Exhibit 38*.

Defendant Amy Bennett closed on her home -in Chicago on 6/25/10. From that
time until Amy Bennett arrived in Columbia, SC on 7/13/10 (Exhibit 4),
befendant Amy Bennett was preparingrfor a cross country move and was éraveling.
She did not check her emails and did not contact Plaintiff during that time.

Sﬁbrtly before Defendant Amy Bennett arrived in Columbia, at the beginning of
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July, 2010, Amy Bennett did a relator.com search of available properties and
identified at least 6 hgmes to look at upon her arriyali ?he results of this
internet search and evidence of looking at properties with various other
realtors upon Defendant Amy Bennett’s arrival in Columbia in mid Jﬁly 2010 were
;given to Plaintiff through discovery.
(See exhibits 24 and 44). 1In fact Defendant Amy Bennett made offers to
purchase on 2 other préﬁértie; other than the one she ultimately purchased
-through other realtors, none of which are now claiming a cohmission‘on the
- purchase of the'presént property.
?1ainti§f shoﬁld‘ndtibe”surpgised #hat Defendant Amy_Benﬂett did a relator.com

B

search. This is a common practice among potential buyers.’ Plaintiff was'weli aware

.

of thénfacf that,Defendénts wereiéophisficqted buyers and wefe using the internet to '
1ocate'prope:tié; on their oQﬁ.'“In-an gmé;l from Defendant Amnyennept'to Plaintiff
on November 17, 2009, Ms. Bennett stated “I will‘ipok.up Coiumb;a-properties on
realtor.com ”, (see Exhibit 25). This is the.véry:fitst communication Defendaﬁt Amy
Bennett had with ‘Plaintiff. Alsdi{in an email Defendant Aﬁy'Bennett sent to:Plaiﬁtiff‘

on March 17, 2010 (see-attached Exhibit 5), Bmy indicated “ I went on line last night

and found maﬂy in&eresting properties- #262930, 258505, 261959, 23709, 251673, 261861

land- 236870“.

.:DespiteAthe previously mentioned requests by Defendant BAmy Bennett to Plaintiff
in which she tactfully requested that Plaintiff cease contacting her (emails 5/26/10
and 5/29/10, exhibits 35 and 36);despite another email from Plaintiff to defendant Amy
Bennett on 6/4/10 sending her unsolicited information about a’property, which
Deféndants did not respond to (Exhibit 37) .and despite 2 acknowledgemeﬁts from.
Plaintiff that she understood that Plaintiff would wait until Defendants initiated
contact with her to let Plaintiff know Qhen/how Plaintiff could help (see Plaintiff’s
emails to Defendant Amy Bennett dated 6/16/10 and 6/24/10, Exhibits 2 and 38)that

again when unanswered by Defendants, Plaintiff continued to deluge Defendant Amy
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Bennett with unsolicited emails. Plaintiff sent an additional 3 emails to Amy Bennett
that Defendant Amy Bennett did not see nor did she respond to (See Exhibit 39, 2
emails from Pléintiﬁf dated 7/9/10) and another email dated 7/10/10.) At some point,
when Defendant Amy Bennett did not answer any of these 5 unsolicited emails from
Plaintiff from the peridd 6/14-7/12/10, gnd even after Plaintiff acknowledgéd she
would wait for Defendants to ¢ontact her should they want her assistance, Plaintif£
took the bold step aﬁd contacted Defendanf Dr. Charies Bennett’s supervisor, a state.
employee, and requestea assisfance for Dr. Bennett’s supervisor in getting defendants
to respond to Plaintiff (See éxhibit 26, Plaintiff’s response to.Defendants First
Interrogatories #23). It should be noted that Plaintiff refused to‘respond ;o
guestions put to her in Defendant’s First Interrogatoriesvto.her, whether it is
Plainfiff’s regular‘practice to contact someone’s direct supervisor, asking them to
intercede on Plaintiff’s behalf for obtaining business (Exhibit- 26, Plaintiff’s

answéré to Defendants First Interrogatories #24 and 25).

Defendants also -dsked Plaintiff, in interrogatories, how many times does

.Plaintiff need to be téld by a buyer, either difectly_or,by<pot responding to calls

and éﬁails, that a buyer with whom Plaintiff has no signed agency agreement  with, ‘
wants contact with Plaintiff to cease before Plaintiff backs off and ceases contacting
buyers such as befendants and their co workers. Plaintiff refused to respond to this

interrogatory as well (See Plaintiff answers to Defendant’s First Interrogatories #27,

‘Exhibit 40).

As stateé’ébové, after being requested by Deféndants on 2 occasions in as tactful
way as possible on May 26 and May 29, 2010 requesting that Plaintiff;cease contact and
despite 2 ackndwledgements on 6/16 and 6/24/11 by Piaintiff that she understood that
sﬁe would wait until Defendants initiated contact with her to let Plaintiff know when
they “wanted to round up again to find a home” and despite 6 unanswered emails from
Plaintiff to Deféndant Amy Bennett (2 on 6/4/i0; 6/24/10;2 on 7/2/10 and 7/10/10) and

after Plaintiff’s attempt to initiate contact with Defendants through Defendant Dr.
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Charles Bennett’s direct supervisor, Defendant Amy Bennett- could not figure out what
else to do to get Plaintiff to leave them alone.

On the very first day Defendant Amy Bennett arrived in Columbia»sc on 7/13/10,
she noticed yet anothef unsolicited email from Plaintiff dated %/12/10. (Exhibit 41).
This was Defendant Amy-Bennett’s first day in Columbia after a cross country move and
Amy Bennett was trying to get set up in temporary housing. Defquant Am§ Beqnetp

opens her eméil'and who is pestering her again, Plaintiff. There was no turning

‘Plaintiff off.  Remember, Plaintiff had no signed exclusive buyers agency agreement

with Defendants. - Siﬁce &irectly telling Plaintiff tq'back off did not sfop Plaintiff
despitg'Plaintgff acknowledging gt least 2 times éo‘Defendants that she would wait for
Defendant Amy Bennett to contact her and despite Defendants not ;esponding to
apparently 6 of Plaintiff’s emails to Amy éennett and after glain;iff’s contact with

Defendant Charlie Bennett’s direct supervisor, Defendant Amy Bennett, in yet another

effort to get Plaintiff off her back, tactfully tells Plaintiff maybe in the upcoming

weekend se will see some unspecified house near Dent with Plaiﬁtiff. Plaintiff

responded on 7/13 wanting to know if Defendant Amy Bennett wanted to see thé‘home on

Sat or Sunday.  Defendant Amy Beﬁnett did not respogd (Exhibit-Al&.

Appa;ently Plaintiff atpenqed a bgokers open hdqse on 7/i4/10 for the property in
question, hoséed,by the listing agent of the property (Exhipif 46) ,along yith other
broke#s. Again, this was done at Plaintifﬁ's initiative and not:af Defgndants request.
On 7/14/10, Plaintiff -sent Defendant Amy Bennett an email after attending the brokers
open house (Exhibit 42). Again, the email from Plaintiff containgd no property
address and merely gave a general description of the home she saw at'the_b;okers opén
house. -Deféndant Amy Bennettwﬁade yet another attempt to gqtnPlgintiff ﬁo'qiscontinue
Plaintiff’s  unwanted and unsolicited contact with Defendants. Qn 7/14/10,'Defendant
Amy Bennett responded to Plaintiff’s 7/14/10 email by indicat;ng‘to Plaintiff that
they were busy getting settled and did not have time to look at some unidentified home

with Plaintiff. Again, keep in mind, Defendants have given Plaintiff evidence of at
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‘with. Plaintiff had no such written agency agreement with Defendants. (SC Code of

least 6 ofher propert%és Defendants looked at with other realtors after their arrival
in‘Columbia and had made at least 2 other offers on properties other than on the
present home (Exhibit gqq -

In féspdnse, on'i/14/I0, Plaintiff sent Defendant Amy Bennett an email (Exhibit
43) stating for the 3™ time acknowledging Plaintiff was not to initiate contact with
Defendahfﬁ by saying “let me know whenAyod want me to start up again”. Again
Defendants never respondedvor initiated contact with Plaintiff to that email of
5/14/10.. Plaintiff, a woman who:won’t take no for an answer, continued to send
Défendanf Amy>Bennétt more emails dating 7(27 and 8/18/2010 (exhibit 455 wanting to
know Defeﬁdan£s status. Again, Defendants let these continued unsolicited eﬁails go
unahswer?d. ‘

Prior fq and after attending the brokers open housé on 7/14/10, Plaintiff was

fréuduleﬁtly represeﬁtiné to the 1i§ting broker of the home in question that Plaintiff
had ‘d “dlieﬁt? she winted to’ show the hcouse to. (See exhibit 47) As gtated previbusly,
the term “client” is statutorily defined as one you:have a written agency agreement

Laws, Title 40, Chapter 57-30(5). Plaintiff never mentioned this “illusive client” by

name to the listing "agent until over 1 month after Defendant Amy Bennett’s contract to

purchase a home was signed. = (See email dated 8/20/10 from Plaintiff to the listing
agént of the propefty in Question,'Exhibit 48) .

Getting no reséonse to Pl;intiffs unsolicited emails of 7/27 and 8/18/10 to
befendant Amy Bennett (Exhibit’ 45), and despite kndwing that Plaintiff had no written
buyerS'agency agreéméht as mandated by statue before any amounts can be paid to.a
brokef, Plaintiff contigued»her relent;ess pursuit Qf Defendants. In an email to the
listing agent on 8/21/10, Plaintiff admitfed she had no cdntacf with Defendants.
Somehow, Plaintiff continued her stalkiﬁg of ‘Defendants and was investigating

Defendants activities. “In that 8/21/10 email to -the listing broker, .Plaintiff stated
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she “heard Defendant’s bought a home.. I don’t see a thing that closed..or would meet

.

N

their neeas..” (Exhibit 49)
The above timeline demonstrates that Defendant Am& Bennett was not fraudulent in
her interactions with Plaintiff and in fact made at least 15 dttempts at distancing
herself from Plaintiff’s relentless pursuit of her, both prior to and after the end of
May, 2010, well before Defendant Amy Bgnnétt had . any conﬁact wi;h the listipg agent
for the purchase of the home she bought. Pléinﬁiff continued pursuing Dgfendgng Amy
Bennett even after Plaintiff acknowledged on ét_;eést 3 ;ccasioﬁs she was waiting for
Defen@ant Amy Bennett to~iﬁitiate'contact and let her kﬂow whéq Defendant Amy,BenEett'
“wapted to round up agaip and look at homes”; Defqndants never iﬂitiated}ahy suqh‘
further contact. Plaintiff was é;aloﬁély pursuing‘Deéendédfs all the while knowing
she had no written agreement with the regarding payment of;any.feés/commiséion, as
ﬁgndated by séate statute; and all tﬁe'whiie kdéwing shé‘ﬁad.represented to |
‘Deféndants tha£ she never collects fees fromrbuyers; In the mpan£ime,iPlaintiff
herself was fraudulent'as to her representation to pﬁpers; inqludingxphe‘listing.
agent, as to what Plaintiff’s tiﬁevéelatiénship was with Defendants and‘Pléintiff w;s
herself violating many state sfatutes..'In-quition, Plgiqtiff’s actions viblated sC
Code of Laws, Title. 40, Chapter 57, 145(A) (23) forbidding Plaintiff to “engage in
conduct that is inconsistent witﬁ the.agency‘re;ationshiplthgtldﬁher real e§Fate
licenses have with their clients”. Defendant Amy Bennett had an aggncy~reiationship
with another broker in this matter. .
G. In addition, aS stated previously, the last pi@e Defendant Amy Bennegt
had contact with Plaintiff,in May, 20;0, a check for $5900 was given to
Plaintiff. {see exhibit #3) When the-offer did not go th;ough, Plaintiff
returned the entire $5000 to.Defehdant Amy Bennett.._Thgre was no claim made'by
Plaintiff on that $5000\for reimbursement of any expenses/costs or for

compensation owed. The money was returned to Amy Bennett in full.
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" the claimn.

Plaintiff knew that she did not have a signed buyers agency agreement
required by statue, which would have outlined any compensation due Plaintiff
and from’ whom that compensation was due. There was no material false
representétion about thét by.Defendants;,”Defendants did not sign any buyers
agreement Qith Plaintiff. Plaintiff should‘have refused to provide any

“services month after month”, asiallegeq in paragraph 28 of Plaintiff’s

complaint, unless she had a signed agency agreement as mandated by statute.

Plaintiff had told Defendant'Amy Bennett in March 2010, Plaintiff never
collects a fee from bu?ers‘lﬁke Defendants (See Exhibit 19). In'addition,
Defendant Amy Bennett made at lea;t 13 afﬁempts to try to get Plaintiff to
refrain from cohtacting her afterthe last time she séw Plaintiff in May 2010.
Plaintiff écknowledged to Defendaﬂt‘Amy Bennett at least 3 times that she

understood and would wait for Deéfendants to contact her if they needed any

" further assistance. Defendants never initiated contact with Plaintiff.

Plaintiff did noﬁ mitigate her damages, and in fact she herself is responsible

for any alleged damages she sufferéd..f

Accordingly, Plaintiff’s’compléint against Defendants for fraud

should be dismissed as Plaihtiff_has failed to stafe facts which give rise to

K
‘v

4.Plaintiff’s claim fér Civil Conspiracy should be dismissed as it fails to
state a claim upon which relief can be granfed

The elements of civil conspiracy in South Carolina are .(l) the combination
of two or more people (2) for the purpose of injuring the plaintiff, (3) which"

causes special damages. Lamotte v. Punch Line of Columbia, Inc.,296 SC 66, 370
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S.E.2d 711 (1988). 1t is essential that the Plaintiff prove all of these
elements in order to recover.”

Plaintiff in #34 of her complaint merely states that Defendants “entered
into a ciyil conspiracy to defraud Plaintiff of commissions..”. No other
actions to support her élaim gre.éiven. Plaintiff alleges (see Cpmplaint #6)
that she on multiple occasions.asked.Defendant Amy Bennett to execute an
exclusive buyers agenéy agreement dated March 26", 2010 (Exhibit 33). An

buyers agency agreement was never signed by any -Defendant as required by

statute in order, for a commission/fee. Plaintiff was well‘aware that no

i

agreement for compensat}op‘h@d‘been agreed to or signed. There was no fraud..
élaintiff cqntiﬁped, at'h;r;{;sk, téscontinge,to contaét Defendants, even after
Amy_BennettvrequésFed she céase,(sée exhibits 2,3?;36 and_38).
IéAis,unbeli§§ablé»tqhnoQ claim that not éigning é buyers égencyf
-agreement cqnstitqtes.éivilugonspiraéy to defraud Plaintiff. As has been

previously shbwn,'Pléintiff was in viglation of the Statute of Frauds, SC Code

of Laws, Title 40, Chapter 57-135(D) (4) and 139 (G) and

S.C Code of Laws, Title 40, Chapter 57-139-(E) which states:

A 'licensee who has substantive_contact with a potential buyer or seller. shall provide to the potential buyer or]
seller an agency disclosure form at the first substantive contact. At the time of contact, it is presumed that
the potential buyer or seller is to be a customer of the licensee as defined by this chapter -and that the
licensee shall offer services to a customer as defined by Section 40-57-137(0) only until the potential buyer
or seller requests representation; however, before ratification of the real property sales agreement, the real,
estate licensee must represent either the buyer or seller in an agency capacity in order to be in compliance
with this chapter. ’ : : .
There are no facts to support the claim that Defendants entered into a civil
conspiracy for the purpose of injuring the plaintiff. There are no special
damages alleged. Defendants were moving to Columbia. Defendant Amy Bennett
was looking to purchase a ‘home and negotiated that purchase with her broker,

Liz Sullivan and Graham Realty, who Defendant Amy Bennett signed an agency

agreement with for the purchase of a home (see exhibit 1). Defendants have
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freedom to contract with whomever they choose and Defendant Amy Bennett chose
to contract with another broker.
"As stated pre&iously, the last time'Défendants had contact with
Plaintiff in May, 2010, a check for $5000 was given to Plaintiff. (see
exhibit 3) When the offer did not go through, Plaintiff returned the entire
" 85000 to Defendant Amy Bennett. There was no claim made by Plaintiff on that
$5000 for reimbursement of any expenses/costs or for compensétion owed. The
money was returned to Defendant Amy Bennett in full.

In addiéion, Defendant Charlie Bennett was not a party to any.purchase of
prépérty (see exhibits,17 apd 20), was not part of any negotiations for the
purchase of 14 Ashworth and did not sign any agency. agreements(see exhibit 1,

* Exhibit 33) with any one regarding the purchase of 14 Ashworth or any other
property. Additionally, Charlie Bennett has nélinterestvin the. Amy Bennett
trust, is not a trustee, anq has no beneficial interest in the trust -{See
Exhibits 1,15 and 16). Amy Bennett is the truétee of her trust. For a
conspiracy to have taken place, you need to have at léast gwoldifﬁerent partfes‘
conspire, and that i; not the case here.

For the above reasons, Plaintiff’s claim for Civil<Conspiracy should be
dismissed against Defendants as it -fails to state a claim upon whicg feliéf
can be granted.

5.Plaintiff’s élaim for Conversion by False Pretenses should be dismissed as i£

ails to state-a claim upon which relief can be granted

False pretense is a term usedvto describe the deliberate lying and/or making of
false statements of an individual to obtain the personal property and its title
from another. The factors whiéh must be proven include (1)the perﬁetrator must
knowingly provide félse statements with the intent to defréﬁd, (2) the victim’s.
innocence and (3) the victim must not be aware of the falseness of the

statements of the perpetrator. To be guilty of false pretenses, the title of
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the property must actually exchange hands. Plaintiff claims in #37 of her
complaint that “Defendants intentionally misled Plaintiff into believing that
she would be paid for her work” and as a result of this deception, defendants

converted money defendant used to.- purchase meals. Again Plaintiff has not

-indicated what false statements were made with the intent to defraud or what
. statements were alléged to be made that Plaintiff was not aware of the

‘ falseness thereof. As stated many times, Plaintiff alleges- (see Plaintiff’s

Complaint #6) that. she on multible occasions asked Defendant Amy Bennett to
éxecute'a written buyers agency‘agreemept wﬁich.would have provided that the
seller pay real estate commissions. An.agreemept was never signéd by any
Defendant, ' as mandéted by statute. .Plaintiff’s Complaint'#6 also states that
the éxclusivé buyers agency agreement Plaintiff cla%ms she asked Defendant Amy

Bennett to sign only prbvided that the seller pay real estate commissions.

‘Plaintiff’s complaint does notiindicate she ever asked Defendants for any other

costs/expenses nor did she expect: to recover any from Defendants (See exhibit
33, proposed Exclusive Buyer Bgency Agreement, # 15 and exhibit 19). .Thus

there ‘was no written/oral agreement as to what services would be provided by

Plaintiff -or what amount, if any Plaintiff would beicdmpensated.for, as

-required by statute. Thus, defehdants did not intentionally misled Plaintiff

and both parties knew that there was no agreement for reimbursement of

-“expenses. As stated before, Plaintiff could at any ‘time have ceased contacting

Defendant’s in that she knew there was no statutorily mandated aéreement as'to
reimbursément for- her time/expenses, there wés no false statements Aa@e by any
deﬁendants,vthere was no intent to defraud, the plaintiff was not innocent,
Plaintiff was aware of the éituation and no property ever exchanged hands
between Plaintiff and Defendants. Plaintiff did not mitigate her damages by

ceasing to provide any ?seryices” knowing Defendants‘had:not signed any buyers.

'
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agency agreement, and in fact Plaintiff herself is responsible for -any alleged

damages she suffered.

‘In Paragraph #27 of Plaintiff’s complaint, she states that Defendants
never intended to‘pay or causé to be paid Plaintiff a real estate commission.
In Paragraph # 37 of Plaintiff;s complaint she states that Defendants
intentionally misled Plaintiff into believing that she would be paid for-her
work.  However, Plaintiff has admitted that she submitted several offers on
other ﬁroperties on behalf of Defendant Amy Bennett and would have obtained
commission at‘tﬁe £ime of salé'if those offers had been acqepted. (See Exhibits

_3,8 and 34).‘ Also, on March 22, 2010, Plaintiff represented to Defendant Amy
Bennett in an email tﬁiher “we never céllect'a fee from the buyers”. .(See
exhibit 19). Also, the proposed Exclusive Buyers Agreement Defendant Aﬁy

* Bennett did not sign (Exhibit 33) also states in Paragraph 15 that “no

commission is to be collected from buyer”. Finally, Plaintiff produced what is

-_alleged to be a record of expenses she made while showing Defendants properties

s amdunting to about $50 (See Exhibit 50). There is no record that any of that

“. 850 in expenses supposedly incurred was “converted” by Defendants so that title

passed. Rather it appears any funds expended were gratuitously paid by
Plaintiff and expensed out. Thus, there is no intent to defraud Plaintiff and

né conversion by Defendants.

Plaintiff was not a party to thé transaction for the purchaSe of 14
Ashworth and had no written agreement with Defendants to provide anything
otherwise. Defendant Amy Bennett has a right to contract with whomever and
chose not -to contract with Plaintiff in the purchase of 14 Ashworth.

As stated previéusly, the last time Defendants had. contact with

Plaintiff in May, 2010, a check for $5000 was given to Plaintiff. (see
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exhibit 3) When the offer did not go through, Plaintiff returned the entire
$5000 to Defendant Amy Bennett. There'was no claim made by Plaintiff on that
$5000 for reimbursement of any expense%/costs or for compen;ation owed. The
money was returnea to Defendant Amy Bennett in full. Again, Plaintiff
represented to Defendants that she never collects fees from buyers.

None of the faéts outlined in Plaintiff;s complaint even remotely fit
the definition of conversion by false pretenses. These are very serious
charges and Defendants are appalled that Plaintiff is making these
accusations in a publié forum.

Accérqingli, Plaintiff's'cqmplaint'agginst Defendéﬁts for conversion by
false preteqses,should be dismissedtas Plaintiff has failed to state facts

which give rise to the claim.

V. . élaintiff's claims against Deféndant Charlie Bennett should be dismissed as .
Ait faiis to state'a claim upon which relief can be grantéd specifically '
ﬁgainst Deféndant Charlie Bennett .
Defendant: Charlie Bennett was not gfparty to any purchase of any

propert& (seé eghibits 1$‘and ;7), was not part of any negotiations for th;

-purchase of 14 Ashworth and did not sign anyAagency agreements'with any one
regarding the purchase of 14 Ashworth or any o?her property (See exhibit 1
and 33). -‘Additionally, Charlie Bennett has no interest in the Amy Bennett
trust, ;;'not a trustee, and has no beneficial interest in the trust (See
Eihibit 16). Amy Bennett is the trustee of her trust. In\Plaintiff's entire
complaint there are no.allegations of any actions un&ertaken by Defendant

. Charlie'Bennet£ to give rise to any claim. In addition, through‘discovery
submitﬁedlby Plaintiff, Plaintiff has not provided any documents or proof of

any of the allegations as it relates to Defendant Charlie Bennett.
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In the Exclusive Buyer Agency Agreement Plaintiff wanted signed, ‘the
agreement would have been with Defendant Amy Bennett and Re/Max Advantage
Group. (see exhibit 33) Charlie Bennett was never a party Plaintiff was
attempting to contract Qith.

For the above reasons, Plaintiff’s claims against Defendant Charlie
Bennett should be dismissed as it fails to state a claim upon which relief
can be granted-.
VI. Plaintiff’s c}aims against Defendant Amy D. Bennett trust should be
dismissed as it f;ils to state a claim upon which relief can be granted

Pur;uant to Pursuant to SCRCP 12 (b) (6) .

Plaintiff has filed a claim against the Amy D. Bennett trust for the torts of
Quantum Meruit/Unjust Enrichment; Constructive Trust, Fraud, Civil Conspiracy and
Convérsion by False Pretenses. As the Amy D. Bennett Trust exists only as a piece of

paper and exists only upon the death of Amy D. Bennett, it is impossible that a.piece

~oflpaper can commit.any,of the elements needed to be shown to prove that any of the

alleged causes of action.
~ For the above reasons, Plaintiff’s claims against Defendant Amy D. Bennett trust-

should be dismissed as it fails to state a claim upon which relief can be granted.

VII. Plaintiff’'s Complaint Fails To State a Claim Upon which Relief May Be

Granted Pursuant to SCRCP 12 (b) (6) .

Defendants have a right to freedom of contract. In this instance, Defendant
Amy Bennett had a right to contract with another party other than Plaintiff for the
purchase of her home, which was the case here. Exercising that right does not give

rise to Plaintiff’s claim under quantum meruit or fraud as Plaintiff is alleging.
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CONCLUSION

For the reasons stated above, Defendant’s First Amended Motion to

-Dismiss/Motion for Summary Judgment should be.granted and Plaintiffs complaint against

Defendants should be dismissed with prejudice.

Dated this 2™ day of November, 2011

Amy Bennett, Charlie
Benneft‘and Amy D.
Bennett, trustee of the
Amy D. Bennett trust
14 Ashworth Lane

“Columbia, SC 29206
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

Amy D. Bennett Trust,

)
)
COUNTY OF RICHLAND )
)  Civil Action No. 2010-CP-40-07333
Shelby King, )
. )
Plaintiff, )
)  PLAINTIFF’S BRIEF IN RESPONSE
vs. ) TO DEFENDANT’S MOTION FQ8
: ' ) SUMMARY JUDGMEXNT
Amy Bennett, Charlie Bennett, and The ) - om
) _
)
)

Defendant.

d
3
g Wd 8- AOR‘
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N — Y
COMES NOW, Plaintiff, by and through her undersigned counsel, and hereby ﬁl% thisBrief

in response to Defendants’ Motion to Summary Judgment. Plamtlff relies on the Affidavit of
Shelby King, interrogatory responses of all parties, the pleadings, and requests to admit, and shows
. the Court as follows -
Plalntlff would first argue that th1s motion is should not be heard until Defendants appear -

for their deposrtions Plamtiff began contacting Defendants 1mmed1ately after the October 6,
2011 status conference to schedule their deposrtions prlor to thelr summary ]udgment motions
being heard. Defendants did not respond and Plaintiff was forced to notice it without prior
agreement for November 7, 2011. Defendants 1nd1cated that this date was not convenience, and
when asked to provide a date prior to the hearing that was convenient, no date was given'
' Plaintiff then went forward with the depositions as noticed and neither Defendant appeared. It is
now unfair to hear Defendant’s summary'j-udgment motion with them having intentionally tail'ed
to produce themselves for their deposition.

| It the Motion is heard,rPilaintiff would first point out that theargument in Defendant’s brief
is replete iavith inadmissible ltestimony and documents that the Court can not consider for the

purposes of this motion. Defendants have not submitted any affidavits authenticating documents
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referred to in their brief nor have they submitted any affidavits containing any testimony to
consider. As a result, any such evidence and testimony may not be constdered by the Court for the ‘
purboses of this motion. |

In response to Defendant’s. ﬁrst legal argument relating to the Statute of Frauds, Plaintiff
would point o‘.ut that the Statute of Frauds is totally inapplicable to this case as Plaintiff has not
.brought a.elaim against Defendants trying to enforee a contract for the sale of land. As a result, this
argument should have no bearing on the decision by the Court. |

In response to Defendants’ karguments relating to Plaintiff’s inability to recover a

comm1s51on none of Plalntrffs clalms relate to the recovering of a commission on the sale of the

home. There is nothmg in chapter 57 of trtle 40 that restricts the manner in which a real estate agent .

may be paxd when representing a buyer to .a commission based on a signed buyers agency
- agreement. Plaintiff is not making a contractual clalm for a commission, but rather has brought
claims in equity, ;raud and constructrve:trust based on Defendants’ »mtentronal mrsrepresentatlons'
and ‘tntentional omission of material information relating to Defendants responses to Plaintiff
mqumes as.to how she would be r)ald for the work Defendants asked and continued to ask her to
- perform. Through therr words, mtentlonal omissions and deeds, Defendants agreed to pay Plaintiff
'for the work she performed for them and lt is mequltable for Defendant to retain the beneﬁts
- Plaintiff’s conferred upon her. | 7 |

Chapter 57 of Title 40 is full of requirements and duties of real estate professionals requiring.
them to be fair and honest in their dealings ‘wtth customers and clients.. Just because there are no
explicit requirements in the statutes that the consumer be honest and fair doesn’t mean that eommOn
law equltable concepts of quantum meriut and fraud don’t still apply Anyone in any business

relationship has a duty of fair dealing and honesty. Just because you are the consumer and the law

thinks of you as being the vulnerable party doesn’t give you the nght to behave unethically,
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dishonestly or in a fraudulent manner. Nowhere in the law is unethical and immoral behavior
condoned. Nowhere in the law is lying for financial gain eﬁcouraged.

In response to Defendants argument that allowing this suit to continue will invite every
buyers agent who doesn’t have a signed buyer’s agency'agreement to file this type 6'f suit, it will
not. For the buyer’s agents with no signed buyer’s agency agreement who never inquire as'to how
they wiH get paid, they have no argument that the buyer lied to or mislead thém as to how they
would be paid. If a buyer’s agents with no signed buyer’s agency agreement makes such an inquiry
and the buyer honestly tells the. agent that he/she has no intent to sign a buyer’s agency agreement or

to pay them otherw%sé', again, the buyer’s aéent has no claim. Only in the situation ‘such as this
" when the Buyer intc;ntiori’élly misleads an égeni into thinking they will get paid in an effort to Keep
e thé ageﬁt working for free would the bﬁy’er then be exposed to this type of claim.
" .' In rééponses to Defendant’s argqmenf'that Plaintiff is not the real party in interest, Plaintiff

would*again point out that Plaintiff is not claiming that. she is owed a commission. Plaintiff' is

. claiming that i:e, owed for the value of her wqu after being inténtionally degechd byﬁ the Defer'ldants; .

“that 'she would be paid for her efforts. Even if Plaintiff was claiming a commission, she is the real

" party in interest as she is thé one who would have received the commission despite any contractual -

| agreement with her broker to pay ita portioﬁ of the commission.

In response to Defendants’ argument that Plaintiff’s claims be dismiséed‘for being brought
in the incorrect venue, Plaintiff would simply point out that Defendants ére undisputed residents of
chlﬂand County and that Richland County is the proper venue for this action. The: citatiéns made
in Defendants’ brief are inapplicable to venue.

In addressing Defendants’ argument that Plaintiff’s quantum meruit and unjust enrichment
" claims fail, Plalntlff agrees with Defendants as to the elements of quantum meruit: 1)'a benefit was

' conferred upon the defendant by the plaintiff; 2) realization of that benefit by the defendant; and 3)
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tetention by the defendant of the benefit under condition that make it inequitable for him to retain it

without paying its value. See Ellis v. Smith Grading and Paving, Inc., 294 S.C. 470, 366 S.E.2d 12

(1988); see also Myrtle Beach Hospital v. City of Myrtle Beach, 341 S.C. 1,532 S.E2d 868
(2000). In .this case, Plaintiff conferred the benefit of over 125 hours éf her service to Defendant
researching homes, market'yaluevs and trends, previewing homes, communi;ating with the
Defendants abéut homes, school districts, and other desired features, shéwing Defendants
hc;mes, driving Defendants to the airport and performing other activities in response to
Defendants requests for her services including ultimately introducing Defendants o the home '
, shé purchasg:d (see attached Affidavit of Shelby King and Plaintiff’s interrogatory responses).
: Defen’dénts _rpalizéd the benef-'lt. of .these’ services by becoming more knowledggable on the
Columbia, South Carolina real estéte market, by being iptfoduced to many pote.ntial homeé, by -
being able to, view these .homes‘more‘ easily, by having somgoné clsg drive her to these homesA
. and to the airport, and by being introduced to the horﬁe that Defcndé.nts purchased and live in
ﬁow.’ It is inequitable for Defendants to retain these bc?neﬁts ‘without payiqg ‘ff)r them ~because
g :I:.)efendants‘ intentionally misled Plaintiff into believiﬁg thét she W.OUld be paid _fpr her séwices :
 an\d gave her every indication that she would be paid all in an §ff0f§ té induce quintiff iﬁto '
continuing to-work fc;r Defendants without havii)g“,'to pay an up front fee (see attached Affidavit
 of Shelby King). . o o
}Défgndants cite Webb v. First F ederal Savings and Loan of Anderson, 300 S.C. 507, 388
S“.E.2(_1 .823' (S.C. App. 1989), in suppbrt of their argument that an agent isn’,t:_ entitled £o a
commiss'ion fo; _unsuccessful efforts.  Plaintiff would make two _poihts in ‘res‘éonse to this .
argument. First, the evidence shows that Plaintiff’s ‘effo'rts weré not unsuccqssful. Plaintiff
introduced De__fcndant to the sellers who, six days after the introduction, contracted with for the

purchase of their home (see Affidavit of Shelby King and attached emails). It was Defendants
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wixo intentionally misled Plaintiff into b:elieving that she was no longer in the market so she
would be unaware that Defendafxts were working béhind her back to get a contract on the home.
Second, Plaintiff is not seeking a commission. Plaintiff is seeking fair compensation for the time
she spent performing services that she was asked to perform for Defendants. What distinguishes
this case from Webb and the other real estate ca;es cited ‘by Defendants is that in each of these
" cases, the agent is seeking a commission ana thete are no allegations that the buyer behaved
unethically, made intentional misrepresentations or infentidnally omitted material information as
" to how the agent was to be compensated. |
'As shown above, based on the evidence in this case, Plaintiff’s ~ unjust
enrichment/quantum meruit claim is clearly a viable claim. - There-can be littlé dispute that the
;“{(ﬁrst two elements are met. Plaintiff clearly conferred a benefit on"the Defendant and the
Defendant clearly accepted and retained the benefit. While there may be some dispute about

whether it is inequitable for the Defendants to retain the benefit without paying for it, there is

enough evidence for a jury to find that it is making the issue a fact question for the jury to

fdecid'e;.: -
fee agreément and the client firing him/h'er immediately after closing afguments of the trial. The
client | then refuses to pay the attorney anything despite the favorable jufy verdict.
The attorney is unquestionably owed at \least a reasoﬁablé rate for the time he Worked on the case
under an unjust en}ichmem/qiianturﬁ meruit theory. The Plaintiff is a real estate proféssional
instead of legal prdfessional but the situation is analogous and the Plaintiff should be able to

recovery undér an unjust énrichmént/quantum meruit theory. |
With respect to Defendants’ argument that Plaintiff’s fraud claim must fail, Plaintiff

would show that the elements of a fraud claim can be met and is question for the jury to decide.
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Defendants gave every indication that she would pay Plaintiff (see Affidavit of Shelby King).
This representation was felse as Plaintiff has not been paid for her work. The representation was
material in that being paid for services rendered is the most material portion of a request for
services. Defendant?s aetions in intentionally misleading Plainii.ff into thinking she was not
interested in the home she purchased six dey}s later is evidence to show that Defendants planned
from the beginning to never pay Plaintiff despite requesting and accepting her services.
Defendants certainly intended for Plaintiff to rely upon these representations to have her
continue to provide services to her. Plaintiff clearly did not know the_representations were false
as evidenced by her wiliingness to centinue to We_rk in anticipation of being paid. Plaintiff hed a
| right to rely on Defendanté’ rrepre‘sent-ations and ne reaszont‘o rely on them. Because Plaintiff
relied on the representations, she performed work and was ultimately uncompensated for it. -As

a result the fraud claim is a fact questien for the jury to decide.

In response to Defendant’s argument that the ClVll consplracy clalm should be dxsmlssed
'4 Plamtxff would show that Defendants falled to appear for their deposmons November 7, 2011.
As stated above, Plaintiff made every effort to schedule Defendant_s depositions prior to this
. hearing to have their testimony on record for use to de_fendtheir motion for summary judgment.
With respect to Plaintiﬁ’s claim for cenversion, this claim is supported by Plaintiff’s
Affidavit and her responses to intendgatories. As noted ebove, Plaintiff is needing Defendants
: deposition testimqny to use in de_fense of this motion as well. |
~In conclusion, even without the depositien testimony of Defendémts, there is ample evidence
in the record to support Plaintiff s e}aims for unjust enrichment/quantum meruit and fraud as
outlined in detail above. Without the deposition testimony of Defendants, Plaintiff is unable to

produce evidence of conspiracy or constructive trust. .
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5.

Columbia, South Carolina
April 20, 2011

By:

Respectfully submitted,

GOODWYN LAW FIRM, LLC

S sl Vg

T. J Goodwyn Jr., Esqulré
2519 Devine Street, Suite A
Columbia, South Carolina 29205
(803) 251-4517

Attorney for Plaintiff
ATTORNEY FOR PLAINTIFFS
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

.

COUNTY OF RICHLAND : IN THE FIFTH JUDICIAL CIRCUIT
: ) )
Shelby King, - : ) Civil Action No.: 2010-CP-40-07333
: _ . , ) .
)

NOTICE OF MOTION AND MOTION

FOR SUMMARY JUDGMENT G8 -

Amy Bennett, Charlie Bennett and The

hanit]

VS. . ot :

Amy D. Bennett Trust, Amy Bennett, e N L
'trustee, . ) Bexy n o
o o = .
. ) « i puraq -
Defendants: ) - n o=
[
it

TO: I‘ JEFF GQODWYN, JR., ESQ., AT«TORNEY FOR PLAINTIFF:
YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for the Deféndams Amy
>Benne_tt and the Amy D. Bennett Trust, Amy Bennett, Trustee, will move before the Presiding
_Judge of t'he‘ .Fiﬁh'Juciicial Circuit» at the Richland County Judicial Center, Colu;nbia_, South
Carolina, on the te;nth (10th) day after service hereof at 10:00 a.m. or as soon thereafter as
; couné_e'l may b; heard, or at such time and place as may be set by the Court, for an Order pursuant
- to Rale 56 of the South Carolina Rules of Civil Procedure and considering the evidence in the
| light most févoi'able to the Plaintiff, there is no genuine issue of métérial fact and the Defendants

* are entitled to a judgment as a matter of law on the following grouﬂds:

1. Plaintiff’s equitable claims for money owed for “work performed"’ relating to the
- Defendants ultimate purchase of the home on 14 Ashworth Lane is barred because

S.C. Code Ann. § 40-57-135(D)(4) (Supp. 1998) requires that a buyer’s agreement
must be in writing for a real estate professional to be paid for services in the sale

or real property;
2. Plaintiff’s Claims fail for the Statute of Frauds;

All of Plaintiff’s equitable claims are barred by the doctrine of estoppel; and
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4. Plaintiff lacks standing to bring the claims.
This motion is based on the pleadings filed in the case, any and all discovery, including

depositions, completed at the time of the hearing of this motion; any and all Affidavits filed in A

support of this Motion filed in accordance with the South Carolina Rules of Civil Procedu;e and

such other matters as may be properly presented to the Court at the time of the hearing.

SUBMITTED,

DD ELLIS, P.A.

~ {Todd R. Ellis, Fsq.
7911 Broad River Road
Suite 100 : :
Irmo, South Carolina 290632
(803) 732-0123
ATTORNEY FOR DEFENDANTS

Irmo, South Carolina
February 22, 2012

S
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)

STATE OF SOUTH CAROLINA ‘
: o , ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND . . )
) Civil Action No. 2010'CP 40 07333
Shelby King, ) : o _
)
Plaintiff, )
) MOTION TO RECONSIDER
Vs. ) .
) s
Amy Bennett and The Amy D. Bennett ) , " ' L of g
Trust, Amy Bennett, trustee ) o= =
o A ) o=
Defendants. ) S
: ) =y = .
= oo .

| TO: TODD R. ELLIS, ATTORNEY FOR DEFENDANTS: i
YOU WILL PLEASE TAKE NOTICE that the Plaintiff, by and through his under31gned
attorney, wrll move before the Court for an Order grantmg Plamtrft’s Motlon to Reconsider the

Court s Order grantmg of Defendant s Motion for Summary Judgment pursuant to the grounds

' stated in this motion. Sald motion will be heard at _. (time) on

(date) in the Court of lCommon Pleas of Richland County, for which you
will be notified. |
The Plaintiff, pursuant to Rule 59, S.C.R.Civ.P., hereby moves the Court to reconsider its
Order granting Defen_dant’s Motion for Summary 'Judgrnent which was signed and ﬁled' on April
26, 2012. 'Plaintif'f argues that her motion should be granted for the fotlowing reasons: | |
‘This ‘suit in\llolves a real estate agent with no signed buyer’s agency agreement who has
| brought causes of action against Defendants under theories of quantum meruit, fraud, conversion
by false pretenses, and constructive trust. Defendants did not argue and the Court has not ruled
that there rs not sufficient evidence in the record to support each of the claims Plaintiff has

raised. The Court ruled that §40-57-135(D)(4) sets forth the exclusive method for a real estate
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professronal io be paid and specifically that a real estate professional performing real estate
services for a buyer must have a signed agency agreement in order to successfully bring a claim
against the buyer for failure to pay.

S.C. Code §40-57-135(D)(4) states in relevant part that a “buyer’s representation
agreement must be in writing and must‘ set forth all material terms of the parties agency
relationship including... (b) the amount of compensation to be paid or the method to be used in
calculating the amount of compensation to be paid.’;

Plaintiff first argues that since there is no claim by' Defendants that that there 1s

insufficient evidence in the record to support each of its causes of action, Defendant’s Motion for

. Summary Judgment should have been denied and that the Court should grant this Motion to

Reconsider. - With respect to Court’s ruling relating to §40 -57- 135(D)(4) Plaintiff would show

that.the reqnire'ment of a signed buyers agency agreement as set forth in 'S.C. Code §40-57-

135(D)(4) is predicated on the real estate professional becoming the buyer’s agent. If the buyer

does not want the real estate professronal to be his or her agent, the requirement under S.C. Code ,
§40-57-135(D)(4) is not applicable.' There are many legitimate reasons why a buyer may want a
real estate professwnal to perform certain real estate related services (show homes, educate‘on '
market, provide market research data, etc.), but pot want the real estate professronal to act as
their agent There is nothmg in Chapter 57 of Title 40 that prohibits a real estate professional
from performing these type services while not becoming the buyer’s agent There also nothing
in Chapter 57 of Title 40 that prohibits a real estate professional that has not become a buyer’s
agent from bringing claims under quantum meruit, fraud, conversion by false pretenses, and
constructive trust. Until a real estate professional becomes the buyer’s agent, she is no different
than any other service provider who is free to bring a claim under any of the theories raised in .

Plaintiff’s Complaint after she provides a valuable service to a customer..
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For the foregoing feasons, Plaintiff moves the Court to reconsider the April 26, 2012

Order granting Defendant’s Motion for Summary Judgment and rule that Plaintiff may proceed

"y by

T Jeff'Goodwyn, Jr., Esquiré =
2519 Devine Street, Suite A
Coh}mbia, South Qarolina 29205
.(803) 251-4517 ~ © °
Attorney for Plaintiff -

to trial on the causes of action she has raised.

Columbia, South Carolina
May 3, 2012
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)
) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND " ) FIFTH JUDICIAL CIRCUIT
&
_ )  Civil Action No. 2010- CP 40- 07333 &N
Shelby King, ) of N
. ) C’) Ml g
Plaintiff, ) ’ i o
) CERTIFICATE OFcSERVICE
VS. ) (/j{,: ‘i?‘: . «"; N
. ) = T LT
Amy Bennett, Charlie Bennett, and The ) 5 &
Amy D. Bennett Trust, Amy Bennett ) '
Trustee, )
) -
Defendants. )

The unders1gned hereby certifies that on May 3, 2012, copies of the foregomg
Motlon To Reconsider was served upon the following party(s) by placing a copy of -
same in the United States mail, ﬁrst class postage prepaid as shown below:

Todd R. Ellis, Esquire

“Law Offices of Todd Ellis, P.A.

7911 Broad River Road, Suite 100
Irmo, SC 29063

' The Honorable DeAndrea G. Benjamin

Judge, Richland County
PO Box 192
Columbia, SC 29202

RS

Mary S. Bush ,
Paral¢gal toF, Jeff Goodwyn, Jr., Esquire
‘Goodwyn Law Firm, LLC .

2519 Devine Street, Suite A

Columbia, SC 29205

(803) 251-4517
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)

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND . )

STATE OF SOUTH CAROLINA

Civil Action No. 2010-CP-40-07333
Shelby King;

)
)
)
Plaintiff, ) : '
) PLAINTIFFS’ RESPONSE TO
vS. , ) . DEFENDANT’SFIRST
: ) INTERROGATORIES TO PLAINTIFF
Amy Bennett, Charlie Bennett and The ) '
Amy Bennett Trust, ' )
: )
)

Defendants.

TO: AMY BENNETT, CHARLIE BENNETT AND THE AMY BENNETT TRUST;
DEFENDANTS ‘ '

' Pursuant to Rules 26 and 33 of the South Carolma Rules of Civil Procedure, Plaintiff, by
and through her undersigned attomey, hereby answers the Interrog,atorles propounded by
Defendarxts as follows: .

. Ve

PRELIMINARY STATEMENT

1. ~ The following Responses are based upon mformatlon presently available to the
" Plaintiff, and which the Plaintiff belreves to be correct. These Responses are made wnhout )
* prejudice to its rights to utlhze subsequently discovered facts. |

2. No 1nc1dental or 1mp11ed admrssmns of fact by Plamtrff are made by the
Responses below‘ The only admlssmns are express admrssrons The fact that Plaintiff has
responded to any Requests herein may not be properly taken as an admission that Plaintiff -
‘.accepts or admits the existence of any facts set forth or assumed by such Requests, Or that such
Responses constitute admissible evidence. The fact that Plaintiff has responded to part or all of
the Requests is not intended to be, and shal.l not be construed to be, a waiver by Plaintiff of all or

any part of any objections made by Plaintiff to any Request.
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3. Plaintiff rese‘rves the right to‘supplernent: these 'objections and Responses in the
event that additional responsive information or documents are located at a later date.
. 4. ‘This Preliminary ’Statement is herebyincorporated by reference into, each of the
Responses set .forth below. |

N

GENERAL OBJECTIONS

R " Plaintiff objects to Defendant’s Interrogatories and Requests without waiver of, or
prejudrce to. any objectlons Plamtrff may make.

2. Al such objectrons are hereby expressly preserved, as is the right to move for a

protective order.

3.- Plaintiff reserves all objections as to the admlsSibility at trial of any information
" provided.
4. The supplymg of any mformatron does not constrtute an admission-by-Plainti,ff

) i

that such mformatron 1s relevant in thrs lawsurt All mformatlon provrded by Plamtlff is for use

B .
- EO - - N R

in thls lltrgatron only and for no other purpose
- 5. Plarntlff and hrs rattomeys object to each and every mterrogatory and request to
| the extent that any of the mformatron requested if any,. was obtarned and prepared in antrcrpatron ‘
of lrtrgatron or for trial and Defendants have made no shovving" that ‘they have~substant1al_need for’
) the materrals in: the preparatron of therr case and that they are unable, without undue hardshrp, to
obtain the substantral equrvalent of the materrals by other means. Plarntrff and hrs attomeys

. further object to each and every mterrogatory and request to the extent that the -information

called for 1f any, is pr1v1leged and 1t no drscoverable under the South Carolrna Rules of Civil

4
s -

Procedure.
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6. - Plaintiff andvhis' attorneys object to each and every Interrogatory and Request to
the extent that therinforrnation called for, if any, is protected from discovery by the attorney-'
cllent prlvrlege | | | | | |

7. Plaintiff and his attorneys object to each and every Interrogatory and Request to
the extent that it seeks to vary the oblrgatrons 1mposed on Plaintiff under the South Carol_rna»
. Rules of ClVll Procedure "

F Plamtlff and hrs .attorneys object to. each and every Interrogatory and Request to
_ the extent that At seeks mformatron that is equally avallable 'to Defendants and the burden on
~Detendants to obtam the requested 1nformatron is no greater than the burden on Pla1nt1ff

| ’ ‘ 9 Plamtlff and- h1s attomeys object to each and every Interrogatory and Request to -
the extent that it is overly broad oppressrve unduly burdensome and expansrve and beyond that
‘permrssrble scope of dlscovery under the South Carolma Rules of Civil Procedure

~ ! ,1"0..“ Plamtlff and hls attorney ObjCCtS to each “and every Interroéatory and Request to
. thelextent it .seeks an ansvver 1nvolv1ng an. oprnron or. contentlon that relates to fact or the -

‘ '-apphcatron of law to fact before dlscovery has been completed | - |

B y 11, Plamtrff reserves the nght to supplement. rts responses 4to "Defendant s

.Interrogatorles and Requests upon completron of dlscovery o |

| . l2 Plamtlff objects to Defendant s use of the word “1dent1fy” m therr Requestsf

: because 1t 1s multl-part and . multlplles the number of Requests lto an amount exceedmg the. o
’ amount allowed by the South Carolma Rules of C1v1l Procedure |

13, Plamtlff objects to these Requests on the basis that 1t seeks documents that. are
proprietary and contain conﬁdentral trade ‘secret, research development or cormmercial
inforrnation.

DEFINITIONS
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1. “Unduly burdensome” means that the information sought is obtainable from some
other source that is more‘convenient, less burdensome, or.less expensive, or that it is unduly
burdensome or expensive taking into account the needs of the case, that amount.in controversy,
limitations on Plaintiff’s resources and the importance of the issues at stake in this litigation.

2. “Not relevant” means not relevant to the subject matter involved in this action, not

“admissible in evidence, and/or not reasonably calculated to lead to the discovery of admissible

evidence. _

oo

3. “Qverly broad” means that the discovery sought includes much more information

or many more documents than is reasonably related to the subject matter or the action or likely to

- lead to the discovery of admissible evidence.

RESPONSES
1. Give the -names, addresses and telephone numbers of persons known to the

plaintiff or counsel to be wrtnesses concernmg the facts of the case and mdlcate whether or not

" written or recorded statements have been taken from . the w1tnesses and 1ndrcate who has

* possession of such statements.

RESPONSE: Shelby King,. Plamtrff 1o statements other than what is contained in email

corresponde'rice and letters,- Ms. King is expected to testlfy as to. her activities related to assisting

Defendants'become educated on the Columbia real estate market, her efforts in showrng them
homes, previewing homes and ultimately introducing Defendants to the home they purchased as
well as the events after learning Defendants had purchased 14 Ashworth Court Amy Bennett,

Defendant, no statements other than ‘what is contained in emall correspondence and letters,
expected to testify as to her activities in trying to locate a home in Columbia, her 1nvolvement

with Shelby King and the transaction 1nvolv1ng the purchase of 14 Ashworth Court Charlie
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Bennett, Defendant, no statement, expected to testify as to his activities in trying to locate a
home in Columbia, his involvement with Shelby King and the transaction involving the purchase
of 14 Ashworth Court; Elizabeth “Liz” Sullivan, no statements, is expected to testify as to her
commumcatlons with Defendants and Ms. ng durmg the time period when Defendants were
searching for a home and partlcularly relating to the transaction with 14 Ashworth Court as well
as her involvement with the transactlon involving 14 Ashworth Court chhard Schultz, address
and phone number not known, no statements, expected to test1fy as to hlS knowledge as to the
relationship between the partres and any other contact he may have had with either party during
thrs time period; Jay Graham, Graham realty’s address no statement is expected to testify as to
. Ms. Bennett s request that Graham Realty mdemmfy her for any commrssron she may ultlmately
be required to pay Shelby ng, Peggy Gainey, 3006 Devme Street Columbla SC 29205, no
statements, expected to testify as to her knowledge.as to the facts and circumstances surrou_ndmg
this case" James H “er” Swick' 1421 Bnll ‘Street, ‘Co.lumbia,-‘?SC, no statement other than
4emalls expected to testrfy as to his involvement w1th the closrng of 14 Ashworth Court and his
commumcatrons mvolvmg Ms. Bennett s request for mdemmﬁcatlon
2. Set forth a list-of photographs, plats, sketches or other prepared documents in -
possessmn -of the party that relates to the cldim or defense in the case. | |
RESPONSE See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
'le Sulllvan, and other ema1ls and letters between the potentxal witnesses hsted above. - See
“attached ‘unsigned buyers agency agreements offers for sale, summary of e-marls/automatlc
emails sent by Shelby King to Amy Bennett mdependent contractor agreement, MLS listing :post'
sale, contract for'sale of 14 Ashworth Court, HUD Statement, Agency Agreement and other
documents. . |

3. Set forth the names and addresses of all insurance companies which have liability
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insurance coverage and/or professional errors and omission coverage for plain_tiff individually
and for Plaintiff under any policy relating to Plaintiff’s actions as a RE/Max Advantage Group
sales associate relating to the claim and/of counterclaim and set forth the number or numbers of
the policies invblved and the amount or amounts of liability coverage provided in each policy.

RESPONSE: Plaintiff objécts to f(his request to the extent it asks for errors and
omissions coverage as no claim has been brought that would potentéglly trigger such a claim.

4, Set forth an iterhized statement of all damages claimed to have beén sustained by
tile Plaintiff. |

RESPONSE: Plaintiff is seéking to be compensated on a quantum merhi’g basis_for the
approximatély 125 hours of time she worked in educating Defendants on, the Colpmbia real
ostate market, showing her houses, general support in house hunting, and ul@flmately introducing
Deféndants to the house they purchased. Plaintiff is also seeking punitive damages for fraud in
" addition to the other causes of action outlined in Plaintiff’s Complaint.

” | —5. ‘List the names apd addresses of any-expert witnesses whom the Plaintiff proposes - -
to use és a witness at the trial of the case. -

RESPONSE: Plaintiff has not retained an expert at this time but reéerve_s the right to do
SO.

6. For each pérson known to the parties or counsel to. be a witness 'cqnceming the
facts of the case, set fofthr‘ either a sufnmary sufficient to inform the oph_er party ofathe" important
facts known to or observed by such witness, Or provide a copy of any wﬁﬁgn or recorded
statements taken from such witnesses. | | |

RESPONSE: Sée responsé to Interrogatory #1.

1. Sfate the full name, current address, date of birth of the individual(s) verifying the
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answers 10 these interrogatories.
" RESPONSE: T. Jeff Goodwyn, Attomey for Plaintiff.

" 8 State Plaintiff’s current place of employment, detail her position there, how long
she _has"been associated with RE/Max Advantage Group, detail her duties and detail any prior
real estate experience prior to her affiliation with-RE/Max Advantage Groupl

REsPONSE: | Plaintiff is currently employed with RE/Max as an independent contractor
selling'real estate and has been so since '1998. Plaintiff was th in the real estate business prior
to 1998. - | |

9. Detail all disciplinary actions, investigations; comnlaint_s, Centrai "Car'olina
Realtors Association ac'tie.ns, ernployment reviews, lawsui_ts, t;laintiff has been part of and
.inclu‘de sufﬁﬁcie"nt‘ details as to the facts, outcomes and current status? |

| RESPONSE: Plaintiff objects to .tnis interrogatory as being irrelevant, immaterial and
not likely to lead'to discouerable evidence. Subject to the obj ectien none.

| 10 Wh at is the status of the South Carolina’s Department of Labor‘ Llcensmg and
Regulatlon D1v151on of Legal Serv1ces mvest1gat10n against Plalntlff regardmg this matter? -

RESPONSE: Believed to be dismissed. o

11. Please detail the interactions Plaintiff “had with"Peggy Gainey a'nd-RE/Max LLC
-World Headquarters ‘'regarding the filing of this lawsuit and set forth either a summary sufficient
to mform the Defendants of the important facts, or provide a copy of any written or recorded
statements taken from Peggy Gainey and/or RE/Max LLC World Headquarters.

RESPONSE: Plaintiff spoke to Peggy Gainey about this situation prior to filing suit and
did not speak to RE/Max LLC World Headquarters prior to filing suit. Plaintiff apprised Ms.

Gainey of the situation. No written or recorded statements are known.
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12.  Did Peggy Gainey or anyone at RE/Max LLC World headquarters ask Plaintiff
not to pursue this litigation in her capacity as a RE/Max Advantage Group sales associate?
RESPONSE: No.
13. - Did 'Plaintiff’ s activities that give rise to the present cauSe of action against
Defendants occur in the scope of Plaintiff’s association with RE/Max Advantage Group?
| RESPONSE: No. Plaintiff is an independent contractor.
14.  Plaintiff,'in her complaint states that no buyer’s agency agreement was signed. If

a, buyer s agency agreement had been signed, who would the agreement have been made with

(would the agreement have been made ‘w1th Plaintiff individually, or with RE/Max Advantage

Group)”

RESPONSE Plaintiff objects to this question as being asked in a hypothetical form.
Plaintiff also objects to this interrogatory as being irrelevant, 1mmater1at and not likely to lead to
discoverable evrdenee. ' | ) |

: 15 . Why did Plaintiff not idéntify herself as a RE/Max Adt'antage Group sales
associate in her complaint?_

RESPONSE: Plaintiff is an independent contractor.

16. What is Plaintiff’s commission/fee arrangement with RE/Max Advantage Group?
If a commission/fee is paid relating to land transactions Plaintiff particiﬁates i_n whrle performing
activities as a RE/Max Advantage Group sales aséociates, is any check written initially payable
to RI*i/Max Advantage Group or to Plaintiff individually?

RES_PONSE: Plaintiff objects to this interrogatory as being irrelevant, immaterial and

not likely to lead to discoverable evidence.

17.  In cases where Plaintiff had no listing agreement with the seller and/or no written
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and signed buyers agency agreement with a-potential buyer, has Plaintiff ever received a
comm1551on and/or expense reimbursement directly from the potential buyer when the potentiall
Abuyer did not purchase any property, even though Plamtlff expended time and expenses showing
that prospective ‘buyer properties; and set forth either a summary‘ sufﬁcient to inform the
Defendants of the important facts or provide a copy of any written or recorded documents and
include whether that payment would have gone to Plaintiff dlrectly or through’ RE/Max
Advantage Group’7

RESPONSE Plamtnf objects to this interrogatory as being irrelevant, immaterial'and
'not hkely to lead to dlscoverable evidence. - |

K 18. In cases where Plaintiff had no hstmg agreement with the seller and/or no wrltten

" and srgned buyers agency agreement with a potential buyer has Plamtlﬁ" ever received a
commrssmn and/or expense reimbursement directly from the buyer when the buyer ultlmately
: purchased a property through another real estate broker that buyer did have a signed agency :
agreement with that other real estate broker; and set forth either a summary sufﬁcrent to inform
the Defendants of the 1mportant facts, or provide a copy of any wrltten or recorded documents
and include whether that payment would have gone to Plamtrff dlrectly or through RE/Max
Advantage Group

RESPONSE Plaintiff objects to this mterrogatory as bemg 1rrc1evant 1mmaterra1 and
" ot likely to lead to discoverable evidence. - i

19. 'I-.Ias Plaintiff ever recovered from potential buyers in her individual capacity (and
not through RE/Max Advantage Group) for showing homes and providing, market information to
potential buyers when Plaintiff did not have a signed buyers agency. agreement; and set forth
either a summary sufﬁcicnt to inform the Defendants of the important facts, or provide a copy of

any written or recorded documents and include whether that payment would have gone to
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Plaintiff directly or through RE/Max Advantage Group?

RESPONSE: Plaintiff objects to this interrogatory as being irrelevant, immaterial and
not likely to lead to discoverable evidence.

20. l-las Plai,ntiff ever shared a commission with another party who did not have a
buyers agency agreement a sellers agency agreement, and/or a sellers lrstrng agreement; and set
torth erther a summary sufﬁcrent to inform the Defendants of the important facts, or provrde a
copy of any written or recorded documents and include whether that payment would have been

made by Plaintiff directly or through RE/Max Advantage Group?

RESPONSE Plarntlff objects to thrs mterrogatory as bemg irrelevant, immaterial and

not:likely to lead to discoverable evidence.
21. As a lrstmg broker does Plaintiff list properties on mtemet based sites and grve
her contact mformanon" Please 1dent1fy whether the internet llstmgs lrst Plaintiff’s afﬁhatlon

wrth RE/Max Advantage Group or is Plaintiff 1dent1ﬁed asa RE/Max Advantage Group broker?

RESPONSE Plamtrff objects to this intérrogatory as being irrelevant, 1mmater1al and . ..

not lrkely to lead to discoverable evidence.

22. Has Plaintiff ever recelved direct inquiries from prospective buyers from internet

based property she had listed that she ultimately sold directly to a buyer without the use of

!

another broker?
RESPONSE: Plaintiff objects to this interrogatory as being irrelevant, immaterial and
not likely to lead to discoverable evidence.
‘23. | Did Plaintiff contact Defendant Charlie Bennett’s direct supervisor, a state
employee at the Umversrty of South Carolina, Rich Schulz, in early July, 2010 through

September, 2010 when she could not reach Defendants ‘and solicit his assistance in contacting

Defendants; and provide either a summary sufficient to inform the Defendants of the important -
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facts, or provide a copy of any written or recorded documents regarding that contact?
RESPONSE: Plamttff contacted Mr. Schulz durmg this time perlod in an effort to
. contact Defendants. No statements or recordings are available.
24. .Is it Plaintiff’s regular practice to contact potential buyers’ supervisors requesting
- '« those third parties 4intercede on her behalf? Is calhng someone’s direct supervisor asking them to ‘4
intercede on Plaintiff’s behalf part of Plaintiff’ s course of conduct for obtaining nevy business?
R’ESPIONSE: Plaintiff. objects to,,this interrogatory as being irrelevant, immaterial and
.not likely to lead to discoverable eyjdence. . | - E
25. .Is it Plaintiff’s regular‘practtce to ask state employees to transrnit messages, on
- Plaintiff’ S behalf to other state employees that are of a personal busrness”

RESPONSE Plamtlff objects to this 1nterrogatory as bemg 1rrelevant 1mmater1al and

- not likely to lead to dlscoverable ev1dence

: 26. Descrlbe how Plamtlff 1nvest1gated and found that Defendant Amy Bennett had
: purchased a property, prowde etther a summary sufﬁc1ent to mform the Defendants of the
important facts, or provide a copy of any written or recorded documents Did Plalnttff agam ,
contact Dr. Richard Schulz, a state employee, for further 1nformatlon regardmg the activities of B
7 Defendants? .-

) RESPONSE: Plaintiff objects. to this interrogatory as being’ irreleyant, immaterial and
not likely to.lead to discoverable evidence. | |

.27. How rnany times does Plaintiff need to be told, eith‘er "direc’tly or by not
- responding to calls andvemails, that a person with no agency agreement with Plaintiff, wants
‘contac‘t to cease and -will initiate contact with Plaintiff should ‘they want to further avail
themselves to Plaintiff’s efforts before Plaintiff baclts‘off ‘and quits contacting potential buyers

and their co-workers for business?
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RESPONSE: Plaintiff objects to this interrogatory as being irrelevant, immaterial and
not likely to lead to discoverable evidence. Subject to this objection, Plaintiff ' is without
sufficient knowledge ‘to provide a méaningful answer to this interrogatory.

28. How did Plaintiff get Defendant, Dr. Charlie Bennett’s work email address in fhat
she never contacted him via,en;ail prior to August 24, 201‘0'? | | |

RESPONSE: Plaintiff objects to this interrogétory as being irrelevant, immaterial and
not likely to lead to di.scoverable evidencé.

29. I.s it Plaintiff’s regular .practic'e to harass and threaten state 'employees‘at work
using their public work emai'l accdunté re-garding' private matters?

_ RESPONSE: Plaintiff objects to thié interrogatory as being irrelevant, immaterial and
not likely to lead to discoverabfe Aevvideﬁce. Plaintiff also objects to this interrogatory in that it
assumes facts not in evidence and can not be answered properly.

'30.  If Plaintiff were to have received a comnﬁssion and/or eXpense-reimb_ursement
regaxding this sale, would not ’;he cherckr have been péyable to RE/Max Ad}/antége Group and ﬁpt\
to Plamtlff d1rectly‘7

RESPONSE Plamtlff Ob_]CCtS to this mterrogatory as being irrelevant, 1mmater1al and
not likely to lgad to discoverablc evidence.

31. | ‘Regarding' Plainﬁff’s 'qomplaint prior to the filing of this action, did Plaintiff
_contact other attomeys requesting they represent her in this matter?

RESPONSE Plamtlff objects to this mterrogatory as bemg irrelevant, 1mmater1a1 and
not likely to lead to discoverable evidence and is protected by the attorney- “client privilege and/or

work product doctrine.

32, Was Plaintiff told by any of these other attorneys that she did not have a valid
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claim to pursue9

RESPONSE Plaintiff objects to this 1nterrogatory as bemg 1rrelevant 1mmater1al and
not llkely to lead to drscoverable evidence and is protected by the attomey clrent privilege and/or’
work product doctrine. |

33.  Does Plaintiff and/or RE/Max Advantage Group have an exrstmg relationship

and/or direct closings to lawyers in the office her attorney used to have space in at 3100 Devine
. . . .t - . b

Street?
RESPONSE: Plaintiffl objects to this interrogatory as beinglirrelcy_ant, immaterial and

‘L

not likely to lead to discoverable evidence and is protected by the attorney-client privilege and/or

work product doctrine.

34. . Is Plaintiff currently, or m the last 5 years been under the care of psychiatrist or

.psychologlst‘7

RESPOVSE Plalntlff objects to this 1nterrogat0ry as bemg irrelevant, immaterial and

. not hkely to lead to dtscoverable evidence.

35. Has Plamtlff made a request/ﬁhng/subrnrss1on to the Central Carolma Realtors
Association7 for a commission resulting from the sale of 14 Ashworth against Graham Realty or
anyone in that office? What is the status of that claim‘.l ' 'A |

RESPONSE Plaintiff objects to this interrogatory. as being irrelevant, immaterial and
not likely to lead to discoverable evidence. |

36.. What discussions did Plaintiff have with Chip Kreps or anyone else at the Central

.Carolina RealtorsAssociation regarding her request for commission relating to the sale of the

property that is subject of this lawsuit against Graham Realty; provide wither a summary
sufficient to inform the Defendants of the important facts, or provide a copy of any written or

recorded documents regarding that contact?
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RESPONSE: Plaintiff objects to this in'rerrogatory as being irrelevant, immaterial and

not likely to lead to discoverable evidence.
37. Plaintiff in her 'complaintalleges she was entitled to a commission of $24,400.

Where did she come up with that number and.whc would she have negotiated that amount with?

Would Plamtlff have had to spllt any commission with RE/Max Advantage Group and would

any commission due be payable initially to RE/Max Advantage Group and not to Plamtlff
individually?

RESPONSE This figure is an estlrnate of the approximate commission she would have
received 3% of $800, 000 00 Plaintiff obJects to the remammg questions in this interrogatory as
berng rrrelevant 1mmater1al and not hkely to lead to discoverable ev1dence

38.  Plaintiff in her complamt concedes she d1d not have a written buyers agency

agreement with Plaintiff. Could she at any time, have declined to perform any further act1v1t1es

on Defendants behalfr> Why did Plaintiff not mitigate any claimed damages by refusing to

perform any further activities on Defendants behalf knowmg she did not have a written buyers-

agency agreement which would have outhned Plaintiff’s agreed upon compensation?

RESPONSE: Plaintiff objects to this interrogatory as being irrelevant, immaterial and

. not likely to lead to discoverable evidence.

39. How did Plaintiff find out about the brokers open house she attended at 14
Ashworth-in July of 2010-and provide either a summary sufficient to inform the Defendants of

the irnportant facts, or provide a copy of any written or recorded documents regarding that

contact?

RESPONSE: From Liz Sullivan.
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Columbia, South Carolina

September 7, 2011

2519 Devine Street
Suite A "
Columbia, SC 2920
(803) 251-4517
Attorney for Plaintiff
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'STATE OF SOUTH CAROLINA

) * IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND )
) Civil Action No. 2010-CP-40-07333
Shelby King, )
L )
Plaintiff, ) o
) PLAINTIFF’S_RESPONSES TO
VS. ) DEFENDANT’S FIRST REQUESTS TO
. ) PRODUCE TQ PLAINTIFF
Amy Bennett, Charlie Bennett and The )
Amy D. Bennett Trust, )
o )
Defendants. )
' )

Defendants First Requests to Produce as follows

TO. AMY BENNETT, CHARLIE BENNETT AND THE AMY D. BENNETT
. TRUST; DEFENDANTS: R

: Pursuant to Rules 26 and 34 of ‘the South Carolina Rules of Civil Procedure

--Pla1nt1ffs by and through his undersrgned attorney, hereby submlts her' responses to

Plamtlff w1ll supplement these responses as required under the South-Carolina

Rules of Civil Procedure.

PRELIMINARY STATEMENT

1."  The following ‘Responses-are based upon information presently available

to the Plairltiff, and vx_ihic‘h the Plaintiff believes to be correct. These Responses are made

* without prejudice to its rights to utilize subsequently discovered facts.

2. No incidental or implied-admissions of fact by Plaintiff are made by the .

Responses below. The only admissions are-express admissions. The fact that Plaintiff

has responded to any Requests herein may not be properly taken as an admission that

Plaintiff accepts or ‘admits the existence of any facts set forth or assumed by such
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Requests, or that such Responses constitute admissible evidence. The fact that Plaintiff
_has responded to part or all of the Requests is not intended to be, and shall not be
construed to be, a waiver by Plaintiff of all or any part of any objections.made by

Plaintiff to any Request.

"t

3. Plaintiff reserves the rlght to supplement these objections and Responses

%

in the event that additional responsive information or documents are located at a later -
date.
4. This Preliminary Statement is hereby incorporated by referenee into each

" T

‘ ot the Responses set forth below

" GENERAL OBJECTIONS -
N Pla1nt1ff ob]ects to Defendant S Interrogatorres ‘and. Requests W1thout
- waiver of, or preJudlce to any Ob_] ectlons Pla1nt1ff may make

| 2. All such objectrons are hereby expressly preserved as’is the nght to move

+ for a protective ¢ order

- 30 Plaintiff reserves all obJectlons as to the adm1351b1hty ‘at trial of any
_ information provided. o
4. The supplymg of any. 1nformat10n does not constltute an admrssron by'

Plaintiff that such information is relevant in this lawsult All mformatlon prov1ded by -
j Plaintiff is for use 'in this lmgatlon only and for no other purpose.

¢ Plaintiff and his attorneys object to each and every mterrogatory -and

A request to the extent that any of the information requested, if any, was obtalned and

prepared in antrcrpatlon of litigation or for-trial and Defendants have made no showing -

that she has substantial need for the materials in the preparatlon of her case and that she is
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unable, Without undue hardship, to obtain the substantial equivalent of the materials by
other means. Plaintiff and his attorneys further object to each and every interrogatory
and request to the extent that the information called for, if any, is privileged and it no
discoverablé under the South Carolina Rules of Civil Procedure.

6. Plaintiff and his attorneys object to each an.dvevery Interrogatory and
Request to the extent that the inforrnation called for, if any, is protected from discovery
by the at.tomey-client priv~ilege.

7. Plaintiff and his attorneys 4object to each and every I'nterr.o.gatgry and
Request to the extent that it seeks to vary the obligations imposed on Plaintiff }mder the
South Carolina Rules of C'ivil Proéedure.‘ :

8. .Plaintiff and his attomeys.‘object to-each and every Interrogafory and »

Request to the extent that it seeks information that is equally available to Defendants and .

" the.burden on Defendants to obtain the requested information is no’greater than the

bﬁrder{c;h Plaintiff. '

9. Plaintiff and his attorneys object to each and every Interrogatory and

Request_to the extent that it is overly broad, oppressive, unduly burdensome and

expansive and beyond that permissible scope of discovery under the South Carolina
Rules of Civil Procedure. |
10.  Plaintiff and his attorney objects to each and every Interrogatory and
Reciuesf to the extent it seeks an answer involving an opinion or contention that relates to
fact or the application of law to fact before discovery has beén completed.
11. Plaintiff reserves the right to supplement its responses to Defendant’s

Interrogatories and Requests upon completion of discovery.
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12. Plaintiff objects to Defendant’s use of the word “identify” in théir
Requests because it is multi-part and multiplies the number of Requests to an amount
exceéding the amount allowed by the South Carolina Rules of Civil Procedure. -

13, Plaintiff objects to these Requests on the basis tnat it seeks documents that
are proprietary ‘and contain conﬁden‘tial trade senret, research, development or

commercial information.

DEFINITIONS

1. _“Unduly burdensome” menns that the information sought is obtainable
frnm -someA other'sonrce.that is more convenient, less burdensome, or less expensive, or
that it 1s unduly burdensome or expenswe taking into.account the needs of the ‘case, that

»a.u'nount in controversy, limitations on Plamtlff' s resources and the importance of t.he ‘
’ llsvsues at stake in thlS litigation.

i. . “Not.vrelevant” means not relevant to the subject matter mvolved in this
acﬁon,’ _nbf admissiplc in evidence, and/or not reasonably calculated to ‘lead to the
,disfc!ovei')" of admissible evidence.

3. "‘O\'/erly" broad” means that- thel discdvery sought includes rnuch more
. _infdrrnation'of many more-documents than is reasonably‘related fo the subjectA mattér or‘

| the action or likely to lead to the discovery of admissible evidence.

RESPONSES

1. For each person known to the parties or counsel to be witness concerning

the facts of this case, produce a copy of any written or recorded statements taken from
such witnesses.

RESPONSE: No such statements are in Plaintiff’s possession.
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2. Produce any prepared documents in possession of Plaintiff tnat relate to
the claim, defense or cross claim in this case.
RESPQNSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters betyveen the potential witnesses listed above.
See attached unsiéned buyers agency agreements, offers for sale, summary of e-
mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
ar{,reement MLS lrstmg post sale, contract for sale of 14 Ashworth" Court, HUD
Statement, Agency Agreement and other documents bates labeled King 00001 — ng\‘ ‘
00402.

3. Produce all. documents identified in" response to Defendants First
Interrogatories to Plaintiff. | |

RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and

7 le. Sullivan, and other emails and letters between the potential;witnesseslistecxl above:

See attached unsigned buyers "agency agreements, offers for sale, surnmary of e
mails/automatic emails sent by Shelby King to-Amy Bennett, independent contractor
agreement, MLS" listing post sale, eontract for sale of 14 Ashworth Court, HUD
Statement, Agency Agreement and othér documents bates labeled King 00001 — King
00402 |

4f Produce the declaration naée for all liability ‘and professional _error and
omission policies that may provide liability insurance coverage for the claims alleged in
Defendant’s cross claim including policies covering Ptaintiff that might be provided by

RE/Max Advantage Group.
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RESPONSE: Plaintiff objects to this response as being overly broad and undiily
burdensome, irrelevant, 1mmater1a1 and not hkely to lead to discoverable evidence.

5. Produce any evidence in support of any claim or defense Plaintiff is
.making in this case. |
RESPOlNSE: ‘See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters between the potential witnesses listed above.
See ‘attached unsigned buyers agency agreements offers for sale summary of e-

, mails/automatic,emails sent by Shelby King to Amy Bennett, independent contractor

agreement MLS listing post sale, 'contract for sale of 14 Ashworth Court, HUD

Statement, Agency Agreement and. other documents bates labeled King 00001 - ng
00402 : \
| ' 6 Produce any expert report identified in Plaintift’ s ‘responses to
Defendant’s‘inte‘rrogatories. = | N
~ RESPONSE: None at this tire:
‘} 7.~ Produce any .'vevidence in support-any monetary damages Plaintiff is -
' claiming. ’ |
RESPONSE See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
.LIZ Sullivan, and other erails and letters between the potential witnesses hsted above )
See attached unsigned buyers agency agreements, offers for sale, summary of e-
: mails/automatic emails sent by Shelby King to Amy Bennett, mdependent contractor
agreement, MLS listing post sale, contract for sale of 14 Aqhworth Court, HUD

Statement, Agency Agreement and other documents bates labeled King 00001 - King

00402

AN
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8.  Produce any evidence in support of Plaintiff’s claim of a commission of

$24.,400 from Defendants.

RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and

Liz Sullivan, and other emails and letters between the potential witnesses listed above.
S_'c‘:e attached.‘ unsigned buyers agency agreements, offers for sale,:'sum‘mary of _>e—
mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
ggreement, MLS listing post sale, con.tract for sale of 14 Ashworth Court, HUD
Statement, Agency Agreement and other docgments bates labeled King 00001 — King
00402 | ‘

9. " Produce a copy of Plaintiff’s submission to the Central'Carol‘ina Realtors
Association against Graham Realty/Liz Sullivan and/or Mr. Graham re,l%xtiﬁg to a request

for a commission relating to the sale of the property that is subject of this lawsuit.

-RESPONSE: . Plaintiff objects to this response as being overly broad and unduiy

' burdensomé, irrelevant, immaterial and not -likelly.. to lead to discoverable evidence.

10.  Produce copies of all. communica%ibné/emails Plaintiff had with Chip
Kreps or anyone at the Central Carolina Realtors A;ssociation relating to her request for a
commission on sale of the property involved in this lawsuit against Graham Realty or -
anyone in that firm.
RESPONSE: Plaintiff objects to this response as being. overly broad and unduly
burdensome, irrelevant, imm'aterialv and not likely to lead to discoverable evidence.

11. Produce copies ‘of all communications/email .Plaintiff had with Liz
éullivan and/or Graham Realty regarding the subject of this lawsuit from July 20, 2010 to

the present.
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RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters between the potential witnesses listed above.
Qee attached unsigned buyers agency agreements, offers for sale, summary of e-
mails/automatic emails sent by Shelloy King to' Amy Bennett, independent contractor
agi’eement,'MLS listing post sale, - contract for sale ‘of 14 Ashworth Court,. HUD -
Statement, Agency Agreement and other- documents bates labeled King 00001 — King ’
00402 *
12. Produce copies of all communications/emails between i)efendants and -
Plamtiff from May 12, 2010 to the present
RESPONSE See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
" Liz Sull'ivan,. and other emails and letters between the potential witnesses hsted above.
B :See attached unsigned buyers agency agreements, offers .fo.r sale, summary of e'f
"mails/automatic emails .sent by Shelby King to Amy Bennett, independent contractor
agreement MLS listing post sale, contract for sale of 14 Ashworth Court, HUD
Statement Agency Agreement and other documents bates labeled Klng 00001 - King
’ 004Q'2 o .

13. Produce a copy of the July 12, 2010 emailA referred “ in Plaintiff’s
Complaint Paragraph 10, in which Plaintiff claims Defendant Amy Be’nnett indicated sne '
was interested in seeing a property. |
RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy‘Bennett and-
Liz Sullivan, and other‘emails and letters between the potential witnesses listed above.
See attached.' unsigned buyers agency agreements, offers for sale, 4summary of e- -

mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
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agreement, MLS listing post sale, contract for sale of 14 Ashworth Court, HUD
Statement, Agéncy Agreement and other documents bates labeled King 00001 — King
00402. .

14. Produce a copy of documents regarding the process Plaintiff follows to
file avclaiin for commissions with the South Carolina Board of Realtors.
RESPONSE: Plaintiff objects to this response as being overly broad and unduly
burdensome. irrelevant, immaterial and not-likely to lead to discoverable evidence

'15.  Produce thé contract or other employment arrangement Plaintiff has with
- RE/Max Advantége Groﬁp which, among other things, details Plaintiff’s relationship
with RE/Max Advantage Group, terms and responsibilities.

- RESPONSE: See attached indgpendent contractor’s agf%:ement. .

16. Produce documentation that shows Plaintiff has the right to file actions
‘such as this, in her own namé forl actions stemming from activities performéd in her
céﬁécity asa RE/Ma# Advantaée’ Gréup éales'ass‘déiate.
| RESPONSE: Plaintiff is an indepénden't contractor and has thé right to file suit in any
ménner she chooses.

17. .;Produce' " documentation that shows Plaintiff’s A— fee
arrangement/commission structure between her and RE/Max Advantage Groﬁp._
RESPONSE: Plaintiff objects to this response as being overly broad. and unduly
burdensome, irrelevafnt, immaterial and not likely to lead to discoverable evidence.

Subj'ect to this objection, see attached independent contractor agreement.
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18.  Produce all emails or other communication between Plaintiff and Peggy
Gainey and/or RE/Max, LLC, World Headquarters regarding this lawsuit or tne subject of
the claims agalnst the Defendant |
RESPONSE Plamtlff objects to this response as bemg overly broad and unduly
burdensome, irrelevant, immaterial and not likely to lead to discoverable evidence

19.  Produce a copy of Plaintiff’s personnel file or other employment file with
RE/Max Advantage Group. |
RESPONSE: Plaintiff objects to this respon_se as being overly- broad and unduly’
burdenéeme,‘irreleVant, immaterial and not likely to lead to disceverable evidence

20.  Produce a eopy'of any . request by Plaintiff to Defendants to provide
reimbursement for her expenses/time spent prlor 1o August 20, 2010 o
RESPONSE See attached emails between Plamtlff and Amy Bennett Amy Bennett and
Liz Sullivan, and ‘other emails and letters between the ‘_p‘otential witnesses listed ab_ove.
See attached unsigned buyers ageney ._agreements, offers for sale, summary of e-
mails/automatic ernails sent by Shelby Kiné to Amy Bennett, independent contractor
_ greement MLS listing post sale, contract for sale of 14 Ashworth Court, HUD |
Statement, Agency Agreement and other documents bates labeled ng 00001 - ng
00402 A
| 21 Produce any _evidence that Plaintiff has regarding _her request of
Defendant’s to sign a buyer’s agency‘egree.ment wnich would have outlined fees, any
commissions ewed by seller, reimbursement of expenses, or any other amounts Plaintiff

is seeking.
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llEéPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sulliyan, and other emails and letteis between the pdtential witnesses listed above.
See attached unsxg,ned buyers agency agreements, offers for sale, summary of e-
mails/automatic emails sent by Shelby King to Amy Bennett mdependent -contractor
agreement, MLS listing post sale, contract for sale of 14 Ashworth Court,- HUD
Statement, Agency Agreement and other documents bates labeled King 00001 — King
00402

| 22. ) l’ioduce any evidence? of an attempt by Plaintiff to make any claim for

compensation/expenses from Defendants from the $5 000 check Defendant Amy Bennett

gave to Plaintiff on or around May 17 2010, the last time Defendants saw Plaintiff a

‘before returning the entire $5 000 to Defendant Amy Bennett
RESPONSE See attached emails between ‘Plaintiff and Amy Bennett, Amy Bennett and

Liz Sullivan, and other emails and letters between the potential® witnesses listed above.

~ See attached unsigned buyets- “age.ncy- agreements, offers for sale, summary-of e- =

.rnails/_aultomatic emailsxsent by Shelby King to Amy Bennett, independent contractor
'agreement, ‘MLS listing post “sale, contract for sale of 14 Ashworth Court, HUD
Statement, Agency Agreement and other documents bates labeled King 00001 — King
00462. |

23, Produce any evidence that Plaintiff has te support her claim in Plaintiff’s

complaint that Defendants requested that the listing agent reduce her sales commission in

exchange for a proportionate reduction in the price of the home that Amy Bennett

purchased. -

125

A e



RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sulliva'n and other emails and letters between the potential witnesses listed above.
' See attached unsrgned buyers agency agreements offers for sale, summary of e--
mails/automatic emails sent by Shelby Krng to Amy Bennett, independent contractor
agreement, MLS listing post sale, contract for sale of l4 Ashworth Court, HUD
Staternent, Agency Agreement and other 'documents bates labeled King 00001 — King
00402 | | |

24.  Produce any evidence that Plaintiff has that shows that Defendant knew
the'commission arrangement between Defendant Amy. Bennett’s agent and'seller- prior to
: .her contract to purchase the home on 14 Ashworth | |
RESPONSE See attached emails between Plamtlff and Amy Bennett Amy Bennett and
Liz Sulliyan and other emarls and letters between the potentlal witnesses llsted above. |
See attached unsrgned buyers agency agreements offers for sale summary of e-h"
marls/automatrc emails sent by Shelby King' to Amy Bennett, mdependent contractor

. .agreement, MLS. llstmg post sale contract for sale of 14 Ashworth Court HUD

<
*

i Statement Agency Agreement and’ other documents bates labeled ng 00001 - Krng
Cooodoz e |
25. ,Produce any,emails Plaintiff has initiated by any Defendant in response to
* . Plaintiff’s June- 16, 2010 email in wh1ch Plaintiff requested that Amy Bennett contact her
~ when they “wanted to round up agam and find a home. .
RESPONSE See attached ema1ls between ‘Plaintiff and Amy Bennett Amy Bennett and
Liz Sullivan, and other emails and letters between the potential witnesses listed above.

See attached unsigned buyers agency agreements, offers for sale, summary of e-
T ,
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mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
agreement, MLS listing post sale, contract for sale -of 14 Ashworth Court, HUD

Statement, Agency Agreement and other ‘documents bates labeled King 00001 — King

. 00402.

26. : ‘Pr'oduce pricing/cost documentation/guidelines Plaintiff uses to charge for
her time in showing potential buyers property and educating them.about the area. .
RESPONSE: See attached emalls between Plaintiff and Amy Bennett, Amy Bennett and

le Sullivan, and other emanls and letters between the potent1al witnesses listed above

: See attached unsigned buyers ‘agency agreements, offers for sale, summary of e-

mail-s/antomatic emails sent by Shelby King to Amy Bennett, independent contractor

agreement, MLS hstlng -post sale, contract for sale of 14 Ashworth Court HUD.

Statement Agency Agreement and other documents bates labeled ng 00001 — King

00402

- li'tatintiff to Defendants and/or agreed to by Defendants.

RESPONSE:"See attached emails betwéen Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan_,‘ and other emails and letters between the potential witnesses listed above.

See attached unsigned buyers agency agreements, offers for. sale, ‘summary of e-

»mails/autornatic emails sent by Shelby King to Amy .Bennett, independent -contractor

agreement, MLS listing post sale, contract for sale of 14 Ashworth Court, HUD
Statement, Agency Agreement and other documents bates labeled King 00001 — King

00402
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27.  Produce evidence that any pricing/cost information was commiunicated by~



28, Plaintiff, in her complaint Paragraph 6, states that the buyer’s agency
agreement she‘tvanted Defendant Amy Bennett to_sign Yvould have provided that the
seller pa'y‘ the real- estate commission. Produce any evidence then as to why Plaintiff
would nouv transfer that expectation of payment to Defendants. ‘

A RESPONSE: See attached emails between Plaintiff and Amy \Bennett Amy Bennett and
Liz Sulllvan and other emalls and letters between the potent1a1 w1tnesses hsted above
- See -attached unsigned. buyers agency agreements offers for sale summary of e-
mails/automatic emails .sent by Shelby King to Amy Bennett 1ndependent contractor ' ,
agreement MLS- listing post sale contract for sale of 14 Ashworth Court HUD
, 'Statement Agency Agreement and other documents bates 1abeled Klng 00001 - ng
00402 | |

. 29 : Produce a cooy of NAR and CI’{EA code of eth(ics‘ that Ptaintiff is bound to
follow. ° | | - | I
RESPONSE: Platntiff | objects to thls response as being overlSI broad and unduly

burdensome, 1rrelevant 1mmater1a1 and not llkely to lead to dlscoverable ev1dence‘

. Plamtlff further 'objectsto this request as this request is’ overly broad and burdensome and

that Defendant has equal access to such regulatlons
- ‘-30;"..  Produce a list of properties 1n which Plamtlff was the hstmg agent that she

has soldivia direct means (i.e. off internet sites or other direct means) directly to a buyer ,

- who did not use another realtor in the last 5 years.

"RESPONSE: Plaintiff objects to this. response as ‘being overly broad- and unduly

burdensome, irrelevant, immaterial and not likely to lead to dlscoverable evidence
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31 Produce all documentation of sold properties in which Plaintiff was the

listing agent and the buyer’s agent with a signed buyers agency agreement and there was

" a claim for commission by someone not a part of the land transaction and who did have a

" signed buyers agency agreement with that buyer that was paid.

RESPONSE: _Plaintiff objects to this response as being: overly broad and unduly
burdensome, irrelevant, immaterial and not likely to lead to discoverable evidence.

- 32, Produce all documentation of sold properties where Plaintiff was the
listing 'brokef and acted in a dual agency role as the buyer’s agent with a signed buyers
aéency agreemenf n which’ she discounted the commission agreement with the seller to
facilitate a sale. |
RESPONSE: Plaintiff objects to this 'response as being overly Broad and unduly
burdensome, ifrelevarit, immaterial and not likely to lead to discoverable evidence.

33. . Produce all documentation of where Plaintiff _suc.cessfully obtained a

commission and/or fees/expenses in which she was not the listing broker and where she- -

" did not have a signed buyers or sellers agency agréement with any of the parties.

RESPONSE: Plaintiff objects to this response as being overly béoad and unduly
burdensome, irrelevant, immatérial and not likely to lead to discoverable evidence.

34. Produce any documentation Plaintiff is aware of in.South Carolina of
where a‘broker has recovered a cqmmission/fee/césts and/o; exbenses from'a buyer in
which they had no written buyer agency agreement. |
RESPONSE: Plaintiff objects to this response as being overly broad and unduly

burdensome, irrelevant, immaterial and not likely to lead to discoverable evidence.
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35.  Produce any evidence that Plaintiff has that supports the claim that

Defendants did not independently find information about the sale of the home in question
through their own efforts from information publically available on the internet or other
sources.
RESPONSE: See attached emails between Plaintiff an_d‘ Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters l)etween the potential witnesses listed above.
See attached unSiéned bu;lers aéency agreements, effers for sale, summary of . e-
* mails/automatic vemails sent by Shélby King to Amy Bennett, independent contractor
-agreement, "MLS “listing post -sale, contract for sale of »1'4 Ashworth Court,’ HUD
Statement, Agency Agreement and other documents bates: labeled King 00001 — King -
00402 |

36. - Produce any evidence that'P~laintiff has that those emails APlaintiff states in-
: her Complaint Paraéraph 9, were received and/or read by Defendante in a timely fashion. -
‘RESPONSE: .See'a_ttaClxed emails b'et“}een Plaintiﬁ and Amy Bennett, Amy Bennett and -
Liz Sulllvan, and other emails and-letters between the potential witnesses listecl above.
' "éee- attached unsigned buyers agency agreerlxents offers, for sale, summary . of e-
mails/automatic emails sent by Shelby King to Amy Bennett mdependent contractor
agreement MLS ‘listing post sale, contract - for sale of 14 Ashworth Court, HUD
‘Statement, Ageney AAgreement and other documents bates labeled King 'OOOQI - ng
00402.

37..  Produce all documentation/emails Plalntiff has regarding information you

gave Defendants about the schools.
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- of those dual agency agreerrients.

RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters between the potential witnesses listed above.

See attached unsigned buyers agency agreements, offers for sale, summary of e-

" mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor

agreement, MLS Hsting post sale, contract for sale of 14 Ashworth” Court, HUD

Statement, Agency Agreement and other documents bates labeled King 00001 — King

00402

38.  Produce a list of all properties Plaintiff sold in which she was the listing

| agent and the buyer’s agent and acted as a dual agent in the last.5 years. Produce copies

RESPONSE: Plaintiff objectsl to this response as being overly broad and unduly

burdensome, irrelevant, immaterial and not likely to lead to discoverable evidence.

©39.  Produce a list of properties Plaintiff sold in the last 3 years over $600,000.

"RESPONSE: Plaintiff objects to this response as Being oveﬂy broad "and unduly

burdensome,. irrelevant, immaterial and not likely to lead to discoverable evidence.

40.  Produce é, list of the number of homes Plaintiff sold in the last 3 years in
Richland 2 County. Produce a list of all properties Plaintiff sold in the last.3 ‘years in
Lexingfon County.

RESPONSE: Plaintiff objects to this. response as being overly broad -and . unduly '
burdensome, irrelevant, immaterial and not likely to lead to discoverable evidence.

4.1. Produce a list of Plaintiff’s sales volume by year for each of the last 5

years.
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RESPONSE: Plaintiff objects to this response as being overly broad and unduly
burdensome, irrelvevant, immaterial and not likely to lead to discoverable evidence.
. 42. Produce documentation on bow Plaintiff heard about the broker’s open
bouse on 14 Ashworth in July, 2010. |
. RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
- Liz Sullivan, and other emails and letters between the potential witnesses listed above.
See attached unsigned buyers agency agreements, offers for sale, summary of e-
mails/automatic emails sént by _Shelby King to Amy Bennett; independent contractor
" agreement, MLS lrsting post sale, contract for sale of 14 Ashworth Court, HUD
‘Statement, Agency Agreement and other documents bates labeled King 00001 — i(i_ng
00402 ' | |
43. - Produce documentation evidencing Defendant Amy Bennett requested
. Plaintiff to show her the ,home on 14 Ashworth. |
RESPONSE—: See attached ematls between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullrvan and other emails and letters between the potentlal w1tnesses listed above
See . attached unsrgned buyers agency agreements offers for sale summary of e-
:marls/automatrc emalls sent by Shelby King to Amy Bennett, mdependent contractor
agreement MLS listing post sale, conmtract for sale of 14 Ashworth Court HUD
Statement, ‘Agency Agreement and other documents bates labeled Klng 00001 — ng
00402
44. = Please provide all documentation that Defendants directed Plaintiff to

attend a broker’s open house on their behalf for 14 Ashworth in July, 2010.
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RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other‘emails and letters between the potential witnesses listed above.

See attached unsigned buyers agency -agreements, offers- for sale, summary of e-

" mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor

agreement, MLS listing’ post sale, contract for sale- of 14 Ashworth Court, HUD

'Stat'er'nent, Agency Agreement and other documents bates labeled King 00001 — King

00402

.45. Préduce all emails and detail all communications regarding 14 Ashworth
Plaintiff had with Dr: Richard S;:hulz, a state employee at the University of Soutfl
Carolina; from Juiy 1, 2010'to the present.
REsPONSE: >Plaintiff objects to this response as being overly: broad and unduly
burdensome, irrelevant, immaterial and not likely to lead to_disco'verable e\,/idencg'

 46.  Produce any documentation/emails Plaintiff . has -regarding how she

:i‘h’véé‘j[-igatédﬁna found out that Defendants had purchased a home.
ERE‘SP(.)NYSE: Plaintiff _objects to this response as being overly bread and uhduly

'burdenSome, irrelevant, immaterial and not likely to lead to discoverable evidence.

Subject to .this'objection, see attached emails between Plaintiff and Amy Bennett, Amy

Bennett and Liz Sullivan, and other emails and letters between the: potential ‘witnesses

listed above. See attached unsigned buyers agency agreements, offers for sale, summary

of e-mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor

. agreement, MLS listing post sale, contract for sale of 14 Ashworth Court, HUD

Statement, Agency Agreefnent and other documents bates labeled King 00001 — King

00402
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47.  Produce documentation that Plaintiff was entitled to or would have
received a 3% commission on property ‘that is this subject of Plaintiff’s lawsuit.
"RESPONSE: See attached emails between Plaintiff and Amy Bennett; Amy Bennett and
Liz Sullivan; and other emalls and letters between, the potential witnesses hsted above{
~ See attached unsigned buyers agency agreements, offers for sale, summary of e-
'mails/automatic emails sent-by Shelby King to Amy Bennett, independent contractor
agreement,.MLS listing post sale, contract for sale of 14 Ashtvorth Court, HUD
oo Statement, Agency .Agreement and other documents bates labeled_ King OOt)Ol - King
"400402~: - | | |
48; ‘ Produce all emails Plamtiff wrote to or received from Defendants from

May 14, 7010 to August 25, 2010. Please specifically hlghlight any communication

- 1mt1ated by Defendants and not in response to one of Plamtlff’ ] emails

RESPONSE See attached emails between Plamtiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters' between the potential w1tnesses listed aboye.
’ ':See attached unsigned »buyers agency- agreements offers for sale, summary of e- )
. mails/automatic emails sent by Shelby Krng to Amy Bennett mdependent contractor
. agreement MLS: listing post: sale contract. for sale of 14 Ashworth Court "HUD
: Statement Agency Agreement and other documents bates labeled King 00001 ~ King
- 00402
| 49.  Produce all emails you wrote to/received ,.from Liz Sullivan and/or Graham
Realty fromr July 1, 2010-present relating to 14 Ashworth.
RESPONSE: See attached emails between Plaintiff and Amy B.ennett, Amy Bennett and

Liz Sullivan, and other emails and letters between the potential witnesses listed above.
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See attached unsigned buyers agency agreements, offers for sale, summary of e-
mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
agreement, MLS listing post sale, contract for sale of 14 Ashworth Court, HUD
Statement, Agency Agreement and other dchfnents bates labeled King 00001 — King
00402 |

50.  Produce copies of the 2 contracts of sale submitted by Plaintiff on behalf

of Amy Bennett and the Amy D. Bennett Trust for the property on 168 Island View

Circle and the property in the Preserves.

RESPONSE: See attached emails between Plaintiff and Amy Bennett, Amy Bennett and
Liz Sullivan, and other emails and letters between the potential witnesses listed above.
See attached unsigned buyers agency agreéments, offers fqr sale, summary of e-
mails/automatic emails sent by Shelby King to Amy Bennett, independent contractor
agreement, MLS listing post sale, contract for sale of 14 Ashworth Court, HUD

Statement,” Agency Agrééinent and other documents bates labeled King 00001 — King -

00402

| 51. Produce a list of all the attorneys Plaintiff meet with or discussed this case
with before she contacted the Goodwyn Law Firm to reptesént her in this case.- Do you
or REMAX ‘Advantage have an existing relationship with your attorney’s office? Do you
or REMAX Advantage direct closings and other buéiness to your lawyer or others in his
office?
RESPONSE: Plaintiff objects to this response as being overly broad and unduly
burdensome, iﬁelevant, immaterial and | not likely to lead to discoverable evidence

Plaintiff objects to this response as being protected by the attorney-client privilege.
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52 Produce all evidence as to each required ‘element'of proof to support
Plaintiff’s claim in Count 1, quantum meruit and unjust enric‘hment, as it pertains against
‘ each Defendant. |
RESPONSE: Plaintiff will produce such evidence at trial.

53.  Produce- all evidence as to each required element of proof to support
Plaintiff’s claim in Count 2, constructive {rust, as it pertains against each Defendant.
RESPONSE: Plaintiff will produce such evidence at trial |

54.  Produce all evidence as to each required element of proof to support
Plaintifrs claim in Count 3,A‘fraud, as it pertains againsteach Defendant‘. :

RESPONSE Plamtlff will produce such evrdence at tnal “

55. Produce all evidence .as to each requrred element of proof to .support
Plaintiff’s claim in Count 4 civil consprracy, as it pertams agamst each Defendant |
RESPONSE: Plaintiff will produce such ev1den_ce at trial. |

- 56. Produce provide -all evidence as to each required elernent of ’proof to
cupport Plaintiff’s claim in Count 5, conversion by false pretenses, as it r)ertains against
each Defendant. - - ) - ' P
‘ .'RESPONSE Plaintiff will- produce such evidence at tnal

57. . Produce any evidence to-show that Defendants negotlated with the listing
agent to reduce her sales commission in exchange for a proportionate reduction in the
purchase price of the horne contrary to what the listing agentc'exclusive right to sell
contract states, that Plaintiff requested from listing agent, Graham Realty, that the

commission the listing agent would get from the buyer was a pre agreed to amount of 3%



should the property be sold m a dual agency situation, which it was in this case, and that
document wae signed July 1, several weeks before the Defendants saw the property.
RESPONSE: Plaintiff will produce such evidence at trial

58.  Produce any evidence to show to the contrary, that pursuant to state and
contract law, any eommissions, costs, etc are paid to parties out of the proceeds of the
sale at the tirne of sale and that the terms of the Right to Sell Contract between seller and
the listlng firm govern the amount of commission the seller pays the listing firm.
RESPONSE: Plaintiff will produce such evidence at trial |

‘59. Produce any evidence to show to the contrary, that pursuant to state and
contract law, that a buyer, when they enter into a contract of sale using standard forms
authorized by The Greater Columbia Association of Realtors, are negotiating the price of
a home.
RESPONSE Plaintiff wrll produce such evidence at trial

60. ‘ Produce any evrdence to show to the contrary, that pursuant to state and
contract law and real estate 'practice in South Carolina, that a party making a claimfor

commission on a sale of a property, would negotiate any amount-due with the listing

firm, as they would be the party to whom the commission money flowed pursuant to their |

contract with the seller unless a party had a written agreement with another party in
: which payment would be made otherwise.

RESPONSE: Plaintiff will produce such evidence at trial
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T. Je godwyn Jr., Esqumé
Goodwyn Law Firm, LLC’
2519 Devine Street
Suite A ‘
Columbia, SC 29205
(803) 251-4517

_Attorney for the Plaintiff

. September 7, 2011
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
. )  Civil Action No. 2010-CP -40-0733
Shelby King, ) , :
)
Plaintiff, ) :
) PLAINTIFE’S RESPONSES TO
Vs. © ) DEFENDANT’S FIRST REQUSTS FOR
_ ) ADMISSION TO PLAINTIFF
Amy Bennett individually and as Trustee of )
The Amy D. Bennett Trust, and Charlie )
Bennett, )
' )
Defendants. )

' TO: AMY BENNETT, CHARLIE BENNETT AND THE AMY D. BENNETT
TRUST; DEFENDANTS:

‘Come now, Plaintiffs in the above-styled action and respond to Deféndant’s

Requlest for Admission to Plaintiff by responding t'o each numbered request as follows:

1. Admit that Plaint‘iffs activ.ity giving rise :to hér cléim'occurred while in
the course of her relationship §vith RE/Malx Advantage Group. | o

RESPONSE:‘ I;laintiff admits that at the time of thé activities involved in this
case, she was an independent conﬁactor of RE/Max |

2. Admit that as a real estate pro’fessional, Plaintiff is b.ound by the S.C. Code
of Laws, Title 40 Chapter 57-135(D)(4) which states:

(;1) a.descripti(l)n of the agent’s dut.ie’s or servvivces to be pérforrﬁed féf the principal;

(b) the amount of coﬁpensation to be paid 6r the method to be used in calculating
the amount of compensation to be paid;

(c) an explanation of how and when the agent earns his compensation;
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(d) an explanation of how compensation will be divided amount participating or
cooperating brokers, if applicable;

(e) the amount of retainer fees, deposits, or any other money which is collected
before the agent’s performance of any services on behalf of the principal and an
explanat.ion of whether or not, and if so, under what conditions such m—onies are
‘ refﬁndable o-r payable to or on behalf of the principal;

() the du}ati(;n of thé agency rélationship, setting forth’speci.ﬁc dates for the
beginning and endiﬁg of the relationship; | | |

(g) the signaturé'of all parties.

RESI;ON'SE: Plaintiff objects to this request to the extent that it calls for
I;léintiff to admit what thg law in this case isf Subject to this objectiori, Piaintiff admité :
that she is a licensee as defined in Title 40; Chapter 57 and certain provisions‘ applicable -
to licensees app.ly to hef as.a li‘censee. Pla.intiff denies that she is bound to the provisions
citéd m ‘thi-s request as her sole mean.s“of comlpensaiio;

3. Admit that as a real estate professional, PIaintiff is bo@d by the S.C'. Code
of Laws, Title 40, Chépter 57-139(G) which stétes: For all real estz;te &msactions, no
agency ir.elat’ionship' between a bu)}er,.seller, —landlord, or tenant and a bfokerage company
é.nd its affiliated «lAi‘cenis'ees exists‘lvmless the buyer? sellér, landlord, or tenant and the
' brokerage company and its affiliated licensees agree, in writing, to fhe agency
relqtionship. No type Qf 'ageﬁcy relationéhip may be assumeci by a buyer, seller, landlord, |
tenaﬁt, or licensee or created érally o? by irﬁplication.

RESPONSE: .Plaintiff objects to this request to the extent that it calls for

Plaintiff to admit what the law in this case is. Subject to this objection, Plaintiff admits
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that she is a licensee as defined in Title 40, Chapter 57 and certain provisions épplicable
to licensees apply to her as a licensee. Plaintiff denies that the provisions cited in this
reques.t limit her ability to be compensated to as her sole means of compensation

4. Admit that Plaintiff does not have a written buyers agency agreement with
any Defendant which would have outlined any commission or other expenses due
plaintiff and from whom it would be owed by contract and as required by S.C. .Code‘ of
Laws. | |

RESPONSE: Denied.

5. Admit that only with a writtenA signed agency agreement is Plaintiff
entitled to a commission under S.C. Code of Laws.

RESPONSE: Plaintiff. denies that she is entitled to a commission only with a
written signed agency agreement.

6. Admit that with no buyers agéncy agreement witﬁ any of the Defendants,
Plaintiff was free to decline-to perform any activities on their behalf.

RESPONSE: Plaintiff &enies the statement as written.

7. Admit that Defendant Amy Bennett gave Plaintiff a check for $5,000 on

May 12, 2010, which was returned in full by Plaintiff. .

RESPONSE: Plaintiff admits that Defendant gave her an earnest money check
for an offer she was considering and that Plaintiff returned this check to Defendant wheI;
the offer was declined. |

8. Admit tilat the last time Plaintiff saw Defendants in her capacity as a

RE/Max Advantage broker was the last time she took Defendants to view homes in the

middie of May 2010.
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RESPONSE: Plaintiff admits th_at the last time Plaintiff physically saw any
Defendant was in May 2010. Plaintiff continued to communicate with Defendants via
" email and telephone in ner capaaity as a RE/Max Advantage broker after May 2010.

9. - Admit that pursuant to Plaintiff’s Subpoena to Produce Documents dated
June 27, 2011, to Liz Sullivan, Ms. Sullivan produced the exclusive right to sell contract
she had signed with the seller of 14 Ashworth dated July 1, 2010 which agreement stated '
‘the seller pay a 5% commission at thte time of sale to Gfaharri Reaity but only 3% if only
Graham Realty was involved, which was the case here; and the Settlement Statement also
“produces by MS.—TSul'livan, indicates tliat p'ursuant‘ to the exclnsiye rightito’ sell the Seller

of 14‘A§hwonh did in fact payw that 3% cbmmission to Graham Realty from'the.‘pr'ocee'ds
.of the aale. | |
| RESPONSE: Plaintiff 'obj‘et:ts to t.his request to the extent that it asks Plaintiff to
admitthe ccintents-of (iocume‘nts.and contracts produced 1n this case that she is nota party
to. Subject to this objection, Plaintiff denies the statement .as written and defers to the
doi;uinents themselves and tfic law felating to their applicability in this case.
10. . -Admit tnat Defencliant’ Amy Bcnnett sent Plaintiff an:amail in May, 2010
indicatirig that Defendants were not interested in any looking at any further properties
- with her at that time.

RESPONSE: Plaintiff denies the statement as \yritten and defers to the actual -
email for what was communicated between the parties.

11. | Admit that Plaintiff nonetheless, on June 16, 2010, sent Defendant Amy
Bennett an unsolicited email, checking up -on tha status of her closing of her home in

Illinois and stating “Let me know when you want to round up again and find a home.”
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RESPONSE: Plaintiff denies the ‘statement as written and defers to the actual
email for what was communicated between the parties. |

12. Admit that Defen&ants did not initiate contact with Plaintiff after June 16,
2010 to “round up again and find a home”.

RESPONSE: Plaintiff denies the statement as written and defers to the actual
email records for what was communicated between the parties.

13. Admit that Plaintiff contact;ad Richard Schulz, a state employee when
Plaintiff could not reach Defendants in early July 2010 to get hirﬁ to intercede on her
behalf. |

RESPONSE: Plaintiff objects to this requést as irrele\'/ant, immaterial and not
likely to lead to discoverable evidence. Subject tb this objection, Plaintiff denies that any
contact with Richard Schulz was fo “get him to intercede on her behalf.”

14, Admit that - Plaintiff never requested ' from any Defendants any
COinpeﬁsation for time spent or for reimbﬁrsement of expenses prior to' August 20; 201 0 ‘

RESPONSE: Plaintiff admits ihat no request from payment from Defendants
was made until approximately August 20, 2010.

5. ° Admit that Plaintiff was aware that Defendant Amy Bennett - was
performing onliﬁé se’éréﬁes herself for homes to b'urchase.

RESPONSE: As Plaintiff was never in the presence of Amsl Bennett' when she
was on the internet, Plaintiff is without knowledge to either admit or deny this statement.

16.  Admit that Plaintiff received an email from Défendant Amy Bennett on
March 1.7, 2010 in which she stated “I went online last night and found many properties

and proceeded to list the MLS numbers of 7 properties she wanted to see.
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RESPONSE: Plaintiff denies the»s.tatement as written and defers to the actual
email for what was communicated between the parties.

17. Admit that Plaintiff sent an email to Liz Sullivan on August 23, 2010 in
Wﬁich she stated “...if Amy came on her own, I am not going to contact her now as she
has made a decision... I know her very well.”

RESPONSE: Plaintiff denies the statement as written and defers to the actual
email for what was communicated between the parties.

18.  Admit that Plaintiff on August 24, 2010, emailed Defendants Amy
Bennett and her Dr. Ch&lie ‘Bennett, a state employee, a personal letter regarding her
demands for a_commi'ssién using Dr. Bennef:tfs state work email account.

.RESPO'NSE: Plaintiff admits that she emailed Amy Bennett and Charlic Bennett |
on August 24, 2010. Plai_ntiff denies any.‘additional 'allegatioﬁs defers .to the actual email
:er What was communicated betweén the ﬁarties and to what address they were sent.

4 19 . Admit that Plaintiff submitted or attéinpted to submit a request/claim at
thelz Central Carolina Realtbfs, Association against G{aham Realty, -or someone at that
ofﬁce;., for the.same commission as she is seeking in this lawsuit. |

BESPONSE: Plaintiff objects to this ‘requ-es_t as irrelevant, immaterial and not .
likely to lead to discoverable evigiencé.‘ ‘Subject to this objection, Plaintiff denies the

statement as written. . _ :
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Columbia, South Carolina
September 7, 2011

GOODWYN LAW FIRM, LLC

Oy L

T Jef odV\{yn,er.:’ Esquire

2519 Devine Street

Suite A 4
Columbia, South Carolina 29205
(803) 251-4517

ATTORNEY FOR PLAINTIFF
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State of South Carolina Court of Common Pleas

County of Richland ' 2010-CP-40-07333

Shelby King
-Vs- . TRANSCRIPT OF RECORD .

] Amy Bennett,,et;aif

April 17, 2012 ,
Columbia, South Carolina

BEFORE:
The Honorable DeAndrea G. Benjamin, Judge.
APPEARANCE S:

T. Jeff Goodwyn, Jr., Esquire
Attorney for the Plaintiff

Todd R. Ellis, Esquire
Attorney for the Defendant

Daphne D. Helms

Circuit Court Reporter
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April 17, 2012 hearing , 2

The Court: All right. Shelby Kiﬁg versus Aﬁy Bennett.
Thank you all for being so patient.

Mr. Ellis: Thank you, Your Honor.

Mr. Goodwyn: No problem, Your Honor.

Mr. Ellis: Thank madam court reporter and the Court,
fér that matter. I know these things happen---

The Court: feah. |

Mr. Ellis: ---and we Will.adjust; Your Honor, I'm Todd
Ellis. I represent the Bennetts that are left in this
matter. And I know"you've_had a diverse roster today. I,
think-we're going to add to that as well.

The Court: Okay.

Mr. Ellis: But we hope to make it as clear as péssibleJ
This is a very serious métter and has ramificationé legally
well beydnd this action. To say it simply, the plaintiff in
this casé) Shélby'King, is a licensed real estate agent
working for Re/Max‘Advantage Group. The action centers on
serviéeéAthat she provided professionally through her real

estate:licenée where she claims that my clients engaged her

- in November of 2009 to locate a suitable home in Columbia,

South Carolina.

My cliénts, thevBennetts, moved from Chicagb, Illinois,
latef affér that period of time, and he is a prdfessor ét the
University of South Carolina. Mrs. Amy Bennett and the trust

who are named defendants in this case is the spouse. - The

147




10

11

12

13

14

15

16
17

18

19

© 20
21
22
23
24

25

April 17, 2012 hearing

trust is actually the owner of this property which is
essentially a residential home in Colgmbia, South Carolina.
Your Honor, the facts as pled by the plaintiff -- and

this is a motion for summary judgment which we thought you

_should hear that first. If you're inclined to grant it, it

obviously would do away with the remainder of the motions
before you. |

But the fgcts ére, as she:has pled them, is that Ms.
King states'she spentulgslhéurs of her time researching
ho@es, market values ana trends, p?eview;ng homes,

communicating with the defendants about the homes, school

| diStficts and other desired features, showing defendants

homes, drivingfdefendants to the airport, and performing

other real estate professional duties performed. So that is

from'Paragraph 5 of her pleading.

Through that though and through earlier memorandum in

‘this case, this is not a claim before you today for

commissions Ep be paid pu;portedly;.‘This is for sqme_ﬁeé
that shé.élaims that she is owed through providing these
services, and,she has sued my_clients for Quantum méruit‘and'
unjust enrichment, fraud, civil conépiracy, éonversign by
false pretenses, and for constructive proceeds she asserts
she's entitled to.receive from providing these services.
Your Honor, this is a pivotal case, an important one,

because this would .clarify -- I don't think it needs to be
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élarified, but this would confirm what the South Carolina
statute says - and this is a summary judgment for all claims
- in that it's based on simply a requirement that a real
estate professional cannot seek a fee in any' form unless they
have a written agreement with a party to the closing of the
transaction, and there's no material facts in‘dispﬁte. - In
fact, admitted by the plaintiff is that she ﬁever had a
written buyer's agency agreement with my client. She never
wrote my clients and got them to sign any document or even

wrote them and told them: Okay, based on those 125 hours and

"‘the number of hours that I spent, I'd like to be paid X.

number of dollars. ‘ ' ‘ o | .
So .the summary ﬁudgment has a couple of levels, but
there' is no éuestion and no fact in dispute that she did
provide them some éefvices‘iﬁ’taking'themAaround'and showing |-
Eﬁém some ‘houses. She sent sométimes unsolicited e-mails,
trying to get their business, and sheA;ook thém'to the-

airport on occasion. There's no question that'she did- that,

‘'but our motion for summary judgment says irregardless of how

you frame those damages or claims for fees or commissions,

40-57-135(d) (4) states she cannot recover. Your Honor, 1

have a memorandum---

The Court: This is 40-57°?
Mr. Ellis: Yes, Your Honor. I'm going to give you the

memorandum; I should have done it from the beginning. I've
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all- the parties.

been sitting here so long that I forgot I had it for you.
Your Honor,.it's there in full in the memorandum if you'd
like to look at it, and I'll tell you exactly what page it
stafts.on. It starts on page 5, Your Honor; at least.that
argument does. And then on 6. you'll see the statute laid oﬁt
in full.

‘But, Your Honor, 49—57—135(d)(4), which is the South
Carolina code regarding real estate agenﬁs, states that a .
liStihg o£ é-buyerfs_répresenpative agreement must be in
writing and must set forth .all material terms of the parties'
agency'relationsﬁip inclﬁding but not limited to -- énd'ié
goes on to list A.‘thrOugh L. in‘this case. Thg'particuléf

ones I would highlight for:you;is is'that B. states the

~amount -of compensation to be paid or method to be used in

calculating the amount of compensation to be paid, an

explanation of how énd'whenAthe.ageht earns his compensation,

and G. down there,beiow, Your Honor, are the signatures of

------

There is. no fact in.aispute that they woula assert - I
‘do=not_kn§w‘of-- that the plaintiff would . show you that
there's any writing be£ween"the parties. MS. King sent my
client an agency agreément fairly early on, and she did nét
sign that. My client did:not say, "I'm going to sign that."
She doesn't allege that she>said.she.waé‘going to sign- it.

She just alleges that she was led to believe that my client

150




10

11

12

13

14

15

16

17

18

- 19

20

21

22

23

24

25

April 17, 2012 hearing 6

would eventually sign it.

Now, you and I can glean what normally happens in these
cases. My client bought a big house in Columbia. Ms. King
wanted that business. She ‘obviously gave some services early
on in an attempt to get her to sign'the buyer's agreement,
but .the facts show -- my client was deposed and stated she
dealt with a number of agents in South Carolina before
ultimately finding this home at Ashworth Court.

Now, counsel is going to tell you all these facts, which
I'm happy to hear again, in which she sent this house to my

f.client via e-mail, kept contacting her and said, "When are
you coming down?" But she never has a signed.written
égreement in this case, and she cannot collect any form of
'fee or commissibn._ |

Now, he's going to argue that it's not a commission

%case. She's suing for quantum meruit for time éhe put in.
'You can't do Fhat either. And the statute specifically"
states if she's to be compensa;ed in any way - it doesn't
.have to be based on a percentage of the sale - she must lay
that method out and the use of the way it's going to be
calculated. It frankly was just not there.

Néw, counsel is a good lawyer and he's rightfully going
to say that there was some scheme or plan by my.client to --.
that -she intended to use her and then not pay herﬂin this

case. Irregardless of whether that's true or not - and I
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would assert to you.that there's no evidence of that in this
case at all - the bottom line is, Your Honor, that for this
Court to allow this case to go forward in a case in which a
real estate agent has no written agreement to a traﬁsaction
with a client she's suing -- it wasn't a client, never was a
client -- with a party to a transaction she was suing and
without a written agreement would be unprecedented. I know
of no ofher case, and frankly“nbne of the real estatgl
commission has done that as well.  Your Homnor, I have other
grounds for thét as well, for the sﬁmmary judgment motion,
but that is the basisvofdthe overall "all claims should be
gone.in_the}case." :

Theuplaintiff shbuld,alsngé estopped, Your Honor, from‘
claiming that she ié supposed to collect fees from my c;iént
because she has told her in an e-mail, which is aftached—to
this-memorandum for Your Honor, in Maréh of that year that
she does not collec; féesAerm buyers, which is my client.
And as a result of that;'she1is'estopped ffom attemptipg to
collect now for those fees. | o

.Furﬁhermore,.Your Hoﬁor, in the exhibits with you as
well you will see a letter from the South Carolina Realtors
Association in which they are asserting that she'ﬁiled a
claim with the Realtor Association trying to collect the fee
from Peggy Gainey, the actual broker that ended up selling

this house and, therefore, she's taking conflicting positions
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in a'judicial forum and you can judicialiy estop her from
tfyin§ to‘colleét in this case. She has asked a third party
to give her the fee, sued my client who is not a party or a
client of hers in any way,Atakingﬁa éonflicting position
saying my dliént'bwes -- owes her those fees.

| So we would assert the second ground for summary

judgment is that she should be estopped based on a position

'in which she said she would not'collect fees from the buyer

and, furthermore, that she's taken a conflicting position
with.théfrealtors'organization regarding who owes this. - And
finally, Your Honor, and maybe most importantly -- in any

other case I probably.wduld have put this first. - -Incredibly.

important: ' That the plaintiff has no standing in this case .

‘to bring~thé claim3Whatsoever.V”The claim is broughtﬁin her

own name for services_tﬁat she'sxﬁied related to .customary

real estate services.

Sﬁe has a contfact that's in your exhibits as-well, the"

memorandum, and that is with Re/Max Advantage Group. That

‘contract says that she can provide no real estate services..

She~can'attempt\toicOllect or not collect any fee in her own

name, that the fee has to go through Re/Max Advantage Group.

>Ré/MaX Advantage Group, if there was such a claim, would be .

the party, the real party in interest, to bring a claim in

" this case.

The plaiﬁtiff; Shelby King, has a contract ﬁhich says
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"she cannot collect fees. So even if the Court let this

matter go forward and a jury rendered some verdict and found

. my client liable, the award could not go, under her own

‘contract jto her individually - And T would assert to Your
Honor that is her way of skirting the fact that Re/Max did
not want to bring this claim.

’The bottom line.is,LYour Honor; is that the plarntifffis
a sophlsticated veteran real estate agent who was trylng to‘
iure my cllents 1n to make sure they get thelr work - l |
cannot“blane her for that - who then let her guard down and
dld not. get a buyer S agreement‘ My‘cllent 1S‘also'a
sophlstlcated person who- used multlple real estate agents 1n:
a town she-did not know, found a property of her own and then
closed -on- that property paylng the actual seller s agent who
ended up being,ardual.agent as:well, B

tShe dld notvbenefit'by any moneyyin any way, and what's
iéally’interestlng;hYOur‘Honor, is the.fact thatﬁny*client
wasztold‘prior,to the time ot the closinglthaters. King was
asserting to,the.gloslng attorneyfthat she was owed money{ ‘ﬁ
,from'this. My client says;'"llm not.going to olose,? -That

attorney,‘amazingly, wrote my client a letter and said: She

has no claim. She doesn't have a written buyer's agreement,

and I'll indemnify you and represent you if she sues you.
He then filed a summary answer, and then withdrew from

the case, leaving my client hanging out there. So much of
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this is coming to a head right before. this matter is called
to é trial because I've only been retained since, I think,
October or November of 2011. My client has been working on
her own for some period of time, but it's an egregious
situation. And the reason that I tell you that I implore the
Court to grant summary judgment is because, Your Honor, if we
do not, this opens up every real estéte agent, every buyer,
every party to a real estate transaction to these type of
potential claims.

Ms. King provided some services, but what if you just

“ fired out e-mails to potential clients that you had and then-

claimed you're owed hours for researching and doing work?

‘She did more than that; I'm not trying to argue that. - The

point is we would have an endless stream of - litigation

‘related to real estate ‘agents claiming they were part of a

- transaction because they told them on a tip in-a bar that

there's a house opening up on Springdale and that person went
over there and closed on it, and they would have claimed that
they have services.

" The reéson they passed this law is because they knew(
like other states, that it would limit litigation, require a
strict guideline from how to conduct business in the real
estate induétry, and take veteran real estate agents who are
trained to do this to make suré they get their documents

signed, a buyer's agreement. So that's our motion for
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summary judgment, Your Honor. Obviously if you're inclined
to grant tﬁat,.I would provide you an order outlining that as
well, and it obviously would do away with the remainder of
our motions if you are so inclined. to grantAit.

The Court: Yes, sir, Mr. Goodwyn?

.Mr. Goodwyn: Your Honor, one of the few things I think-
I would agree with Mr. EllisAQn about this situation is that

it is an egregious situation. This is a woman -- this is an

' attdrney herself, very clever, smart woman, knows the law,

moving from Chicago to South'Carolina, iboking for  a house;
is referred~to.my client, Ms. King, to help her find a house.
Spent many, many hours, as Mr. Eilis said, you . know,
researching the market for her, educating her on the market.

She would, you know, fly to Columbia occasionally to

* look dt houses. She would show her... Asked her to sign a

buyer's agency agreement on multiple occasions which she

refused to do, but she gavé,her‘every~indica;ion -- you can

‘look at her affidavit that I havé filed in my response to the

motion to dismiss. Gave her every indication that she would

be paid for her work. Spent lots and lots of time trying to

find an appropriate house for the Bennetts.

It came down to about the time when the Bennetts were
actually -- or actually -- I'm sorry:.. Mr. Bennett was in
Columbia; he had a job at the'university.' Mrs. Bennett

stayed in Chicago to sell the house. After the house sold,
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she moved down in July. A few days before she moved, my
client sent her an e-mail letting her know about this house
that had just come on the‘market that met her very specific

criteria. She says, "Great. Let's go see it this weéekend.":

-Sends her an e{mail two days later saying, "Well, no, I don't

think we're in the market anymore. We 're going to look for

schools, " whatever.

Within six days of that e-mail, she's gone to the house

‘ana she has.a contraet‘onnthe house‘witthhe listrng~agent.

‘Ba51cally used my cllent for SlX, ‘eight months, got rlght up

to the time of the sale. My client 1dent1f1ed this house for

_her, said, "Hey; 1et'S'go'see it." Then she misleads my

VEiient to thinking that'she'siout'of‘the marketwso\she can

cut her out of the deal, goes to “the llstlng agent " The

15
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'llstlng agent reduces her commlss1on in the negotlatlon

process to’ help make the deal work which was" all made

'poss1ble by the fact that;there‘s no buyer s~agentuon ‘the

other side. So‘Ms.wBennett gets a reduced price on the house

because she cut my client out of the deal.

'And I understand what Mr. ElllS is saying about == about

the -- you can't receive a commission on a house without a -

listing agreement or a buyer's agency agreement*whlch.ls

true. The act is very clear on that, but there's nothing in

the act, nothing in the 40-57-135(d) (4) that wentions

anything'about an agent not being~ab1e"to;be paid- in any
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‘hours. . o "_ : ’ ,“.:‘l o

other . fashion.-

This is a quantum meruit.claim.»'This is -- and this is

--"a Very good analogy that I like to use: is an attorney

taklng a case on a contlngent bas1s and then the cllent fires
him as soon as the jury goes out. And ‘then the jury comes

back with a favorable verdict, and the»client'saysl "No, I'm

-| not going to pay you your contingent fee." I mean, the
attorney has donegall the work " and you.can't juSt fire him
at. the very last second and expect not to pay anythlng The -

.,attorney is &t least entltled to a quantum merult fee on- h1s

. The same thing.with'a'real:estate agent; You give a

-wreal estate agent every 1nd1catlon that you're g01ng to. pay

them _ The: real estate agent is on a contlngent fee. They

get you all the way up to buylng your house and then you flre
them a - few days before _you get a contract on the house and

jyoutcut them,outzof'thelr,contlngent fee: .Well,.theyure at

A

.least entitled to a_quantumrmeruit—:¥

...The.Court: ‘Let me“ask{‘.Aremy'allgin agreement,thatv'
there!slnoff—' | u

_ Mr.‘Goodwyn:“ There{slno buyer's agency agreement.

'flihe Court:. Okayr o | |

Mr. Goodwyn;‘ Nothing was signed. .She refused to sign

it on multiple occasions but gave my client every indication

that she_wouldvbe,paid, and that's the basis of the -- of the
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”behave ethlcally, do certaln thlngs, but to protect

agreement. This is not the open-the-floodgates kind of a
case that I think‘Mr; Ellis is trying to .portray it as. If
this case goes,to a jury on the quantum meruit issue,.that,——
all that means is that agents who -- if a jury believes that
the buyer geve the agent every indicatron that they'd be
peid, told them that they'd be paid, and then didn't sign the

buyer's egency agreement'and'tried to cut them,out; that's

" the only’situetion'Where an agent could be paid, not the

+

situation uhere"the'buYer never said anything about paying
the buyer's agent.
'S6 this is not that big floodgate case and it -- what

drives me crazy pérsoneily-and Iithink'is what the statute I

" think overlooks is’ -- and the statute is designed’to protect

' the ‘consumer. It's trylng -- it's to make the agents do --

.

‘ consumers There s nothlng in the statute that protects the

agent from unscrupulous buyers 11ke Ms Bennett who, in our

ﬁoplnlon, and based on her prlor behav1or - she ‘did this once

before on a prlor house - get a buyer's agent 1nvolved, get K
them to do everything a buyer's agent does but then just cut
them out of the deal at the very last moment. That's wrong.

The statute doesn't address that situation.f It's

-deSigned to protect the consumer, but there's nothing in the

" act, there's nothing in the statute cited nor anywhere else

in the act that says that an agent cannot be paid under a
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quantum meruit theory. I mean, there's just nothing in there]|

that -- there's ndthing'in»there that says that. All it says
is that if there is a written agreement,' it's got to have

these terms in it. . It doesn't say there has to be a written

‘agreement; doesn't say they can't get paid under'a dquantum

meruit theory .or any other -- or any of the other causes of

action that we've listed in the complaint.

v

‘And as a'result‘ I think -- I'think summary judgment on

the quantum merult theory 1s not approprlate because there s

nothlng -- there's nothlng preventlng it. It's an equltable

4
W

clalm;,lt‘s not.a Legalaclalm.o I would 11ke to address a

couple of the'other-points MrL‘Eliis,raisedhifvyou -- I know

.you re. trylng to read somethlng

. The Court:  Yeah, I was just looklng at the statute

" You can continue. ',” : L \*5

. Mr. Goodwyn:w Yeah. As far as belng estopped Ms. -- IA

)

jdon‘t thlnk there's: anythlng 1n the e mall or any other thlng

that would cause Ms. Klng to be estopped from brlnglng this

.claim. ..The e-mail he;c1tes is taken out of context, for one

thing, but her -- and her affidavit clearly states or

supports.our position that there is a question for the fact
finder here. .
Judicial estoppel ‘is not appropriate.' She filed a claim

with the Realtors Association. A., that's not a judicial

forum that judicial. estoppel would be appropriate with, and
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she's dropped that claim in favor of this claim once learning

that the Realtors Association is not everything that she

thought that they were. They don't do the kind of -- they
don't provide the kind of justice that -- that~you would
think.

She does have standing -- the money -- I know we're not

asking for commissions. First, she's an independent>
contractor.v If she earns ccﬁmissions, the agreement says,
' yéah, you've got to -- basically Re/Max says you've got to
give us our cut is what the contract says. You've got to run
it through us, but she gets the money. She is the real party
in iﬁterest. I mean, why wou}d'a real estate agent not be a
‘real party ih intérest? She's the one getting the money at

the end of the day. I ﬁnderStand she's got to. pay the broker

A.iéxperééhfégé; but she's the one'that>did the work. She's the|

one that stands to gaih from aﬁy~judgment. She is a real’
‘party in intereét and she has -- as a result, .she has
- standing.

But at the end of the da?, this is just a case of fraud
where a clevér buyer, somebody .-- you know, én<attorney
hefself who knows the laws is trying to use what. she thinks
is the law to her favor. She just refuses to sign a buyer's
agency agreement all along and gives every other.indication
that she's going to get paid, and she tries to fely.on this,»

"Hey, you don't have a‘buyer'sAagency agreement; I don't owe
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you anythiﬁg," argument ‘and she gets ﬁhe benefit of the
bargain at the timeé.of the.closing. There'é nothing in the
statute that says: ‘fou can't briﬁg a quantum meruit claim;
this is the only way a real estate agent can get paid.

Nothing like that is in there, and that's frankly why I
took the case and we brought the claim because we couldn't
find anything in the statute to prevent. this type ofvclaim.‘
And it only_ seems fair in this typg of situation: If‘thé
facts as‘aileged are provéd,‘why shouldn't she have to pay?
And so that's -- that's why I think it's going to be hard for
thewdefensé;#onshowlthat this cauée‘of<éctioh shoﬁld,fail;

. The Court:‘ All right;i{v

- Mr. Goodwyn: And as Mr..Ellis stated, we_do have_a
number .0of- other motionsf~zwé-we£e téiking before::,If you
rule from the bench, théfﬂsléne thing.,_IijQu hé;d,it in;
rabeyance, obviously we'llfhavé to.afgueathe ¢ther motiénsv
so--- .. |

The Court: I'm going to -- I'm going to,j— I'llﬁpgar it
-all, but more than'likélygi'm»going to have y'all.send me
proposed-orders,

‘Mr. Ellis: Yes, Yoﬁr Honor. Thank you. And I'll just
briefly state that I anticipated it being done. Number one,
Your Honor, I totally disagree with counsel. Forget about
the aspefsions on my client, but the fact is the'stétu;e says

specifically: A listing or buyer's representative agreement
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must be in writing, -not shall be or can be. It must be in
writing, and then it sets forth not only regarding
commissions, but it says you must put in writing the amount
of éompehsation to be paid or the method to be used in
calculating the amount of compénsation to be paid.

I would agree that real estate agents don't have to be
paid just on a percentage of the cldsing or some commission
on the closing, but they have to lay out the explanation of

how they're going to be paid and they have not done that.

" That alone is a bar to the entire claim.

My client is a lawyer who went to law school, has never
practiced, is a -- is a person who stays at home with herv
family. That's fine, but I would not argue otherwise. I
don't think she's ever practiced. - If she did, I'm

‘misrepresenting- - -

{;w“‘ Mr. Goodwyn: She testified she did.

~'Mr. Ellis: But eitherLWay:"it doesn't matter. = All of
these cher facts islwhat'you're trying to avoid on every
case, Your Honor, of 1itigation'regarding transactions in
real estate. This is what it aVoids.. No, she kneQrbetter.
No, she told me that she was going to sign the -agreement. v
That's why they have the requirement to sign the agreement,
and I would argue that, Your Honor, there is a basis for
estoppel in this case.

She sent a third party, a governing body: which
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represents her industry, a position that she's seeking these
fees from the other real estate agent, not from my client,
then withdraws that because they wén't give it to her - they
don't like her position, by the way - and then séeksAit from
my client who is estopped. And I would totally disagree,
Your Honor, with regard to the issue on whether she has
standing which may be, by the way, your easiest way of
getting rid of all this matter.

Don't'you think Re/Max,wbuld be here for their moneyjaé
wellAif they agréed~wiph her position? There's a reason'why
she's pled,it-bn her ownw‘lHer copt;act saYs on Page 5 in
Paragraph 4: All listings ahdAoﬁher.reé1<estate4related‘
contracts shall be sharéd with the other contracts -- broker
and~cqntract§r shall ha&e.the right to utilize the listingé.
All fees earned by contraétdr in coﬁnection with the sale of
each rental or management for real‘estéte and the interest
therein shall be collected by the broker but shall belong to
the contractor. |

They ‘don't have the right -- she doesn't havé'the right
to coilect ﬁhe'fees in which she's here to sue. So,'again, I
would just reiterate those grounds fér the basis for sﬁmmary
judgment, -Your Honor.

Mr. Goodwyn: Just a quick response.

The Court: Yes, sir.

Mr. Goodwyn: I think what he read kind of solidifies my
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case on that point.  The broker, according ﬁo‘the contract,
shall collect the fees, but then it's -- right after that, it
says but it shail belong to the contractor.  “So the fees
belong to the contractor although the broker collects them

because they get a cut, of course. If the feesvbelong to

‘her, then she's a real party in interest -and she has

standing, and I think that argument must fail.

Mr. Ellis: If she can't colleét them, she can't own
them. .

Mr. Goodwyn: It says -- it says:they.belong to her.

The Couff: All right. What I'll do is have you all
send me proposed ordefs on that.

Mr. Goodwyn: Okay.

" The Court: And then I'll hear your motions to compel.

"Let's see. IlthinkAboth of you have... ' .

Mr. Goodwyn: I think hig -- I believe we've got to put
this on the record but...

Mr; ﬁilis: Your Honor, I do have a motion to amend, if.
you‘decide to go forward, tﬁe answer to assert additional
defenses and counterclaims.

Mr. Goodwyn: Right.

Mr. Ellis: ‘So there's actually three more motions.

This one would -- neither of‘the remaining three would take.
nearly as long. |

‘'The Court: All right. I'm‘going to go ahead and hear -
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them today. I'm not sure -- I'm going to look over the memos
and the préposed orders, but I don't want to not hear these
today and then they get'pushed,back-——

 Mr. Ellis: I think, Your Honor, just so you know from
-- we obviously can go back to Judge:Barber, but'Juage Barber
was kina‘enough to give us the:scheduling order that says:
Should you‘rule from the bench todéy or at any timé this week
on the issue of summéry'judgment, the case wquld'be called --
and denied summary judgment, the .case would be called to
trial next week, sO--- |

The Court: Aii'right; I don't know thatAI gévei——

Mr. Ellis: But also, just‘sqnyou'know, he also said.if

iﬁ was not ruled upon this week, it simply would just be

carried over until the .time in which YOu did rule. So I just
wanted to let you know.

Mr..dedwyn: So there's no pressure.

Mr. Eilis: That's right. That's what I was saying."“

- The Court: Not from y'all but Judge Barber will be in

‘my office on Monday morning;

Mr. Goodwyn: Right.
Mr. Ellis: Yeah.

- The Court: But I have a meeting Monday, so he‘won't be

‘here, but he'll be looking for me Monday sayingrf-

Mr._Eilis: He did not give that indication because T

think he knew the. -- you know, the length of the motions and
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what was going on.
The Court: .Okay.
Mr. Ellis: I just was letting you know what he---
- The Court: Okay.

Mr. Ellis:  ---told us to do, and we have an order in
place that sayé that.

The Court: Okay.

Mr. Ellis: So if you did not rule---

The Court: All right.

Mr. Ellis: ---during 'that time...

Mr. Goodwyn: .So which motion do we want to do first?

The Court: Are you objecting to his motion to amend the
answer?

- Mr, Goodwyn: I am actualiy and I've got- a very good
afguhent.

Mr. Ellis: So I'm sure he wants to---

"~ The Court: Because it's on the trial docket next week?

Mri Goodwyn: . Well, no, it's even better than'thatf

The Court: Okay. |

Mr. Goodwyn: I mean, I don't know what---

Mr. Ellis: It is my motion. I'll just~staﬁe it
briefly, Your Honor. As I pointed out to you, I was not
retained until October. or November of 2011, and the reason
being is I think my client has been, you know, very much

harmed in this case by the way the assistant or prior counsel
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handled this matter and how it's all come down. He did not
assert anything other than évform answer in the case.

She certainly did her best to file a second amended
answer, and I have two -- basically two defenses reléted ﬁo
this caée that I think need to be added. That's the defenses
of the standing issue, the issue on the sfanding[ and the
statutory requireﬁents of a licensed real estate agent, all.
of those thinés which I just laid oﬁt to you in the statute.
There's actually sqme more, Your Honor, and thdsé defenses
are in-my amended third —-;third,amended‘answer aﬁd
counterclaim.

 The couﬁtérclaim( Your Honor, is for abuse of‘process
and that is: Plaintiff filed this actibﬁAusing legal procésé
kﬁowing that the law did ﬁot allow recovery in this case. I

haven't provided that to you, Your Honor, but there's a

letter that she wrote to the Real  Estate Commission going, "I

know this is the law. It's wrong; it needs to. be chaﬁgéd,“
not téking legislative action to do that but suing‘my clignt 1
in an-attempt to get‘some _ I don't know - some kind of
justice. That would constitute abuse of process for that
pﬁrpose; and we'd ask that Your Honor allow that
counterclaim.

There is no discovery that needs to be done in this case
further than that. That's my opinion. Whatever  they argue

-- I'm prepared to go to trial. So I provided an amended --
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thiﬁd amended answer and counterclaim that's attached to this
motion. I certainly would provide that to you again if you
ask for an order regarding that, but those are the two
grounds: To add some defenses and then the claim itself is
foflabuse of proéess related to her attempt just to éhange
the goals legislatively -- is oné of them  that she's
articulated as opposed to just-recovering from my client on a
valid claim that she knows the law does not allow, and that's
all I have on that. |

Th; Court: A1l right.- Xes, sir.

Mr. Goodwyh: As Mf. Ellis said, hé’was retained in
November. We had a deposition of his client scheduled for
January, ;ﬁd shoftiy before that, January 17th we had a

scheduling conference. We entered into a consent :scheduling

-order where we agreed that discovery would .be completed by

February 27th. - We took his client's deposition just-a few
days-before that. Then we det this motion to amend -to add

these additional claims.

Under Poole v. Poole and under Rule 15,”generally the
Court should allow a party to aménd its pleadings unless the
other party is brejudiced. We're clearly'prejudiced by‘this-
case. The discovery'period is now over. We have new claims
that are attempting to be made after his client's deposition
and after the~di§covery period that he consented to is over.

We can't conduct any additional discovery to try to
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refute these new claims. We can't depose his client again.

- I mean, that would be an additional cost on my part to have

to ré—depose his client to ask her.questions about these

brand-new claims that she's trying to make.
"So I think there's clear -- clear prejudice in that, A.,

we're on the trial counter. . B., the discovery -period-is-over

and he had plenty of opportunity.-to make ‘these. This is ten

weeks before or after he was retaining these claims are.now

made. If he had only done this within a couple df weeks, I

‘would have had a chliance at the regularly‘séhedulea time of

his client's depdsition to ask her questions about this. . T
wouldn't have had any real objection. But after his client
is deposed .and twp or three days before the discovery period

that he consented to is over to make this motion, it clearly

.puts-us in a position where we cannot properly defend the
3blaim,becaﬁse_we can't conduct any more discovery. .

. 'Therefore, we're prejudiced and we'd ask the Court to deny.

the motion. -

.The Court: All right. ..And I'1l rule on those together

With . the—ff -

Mr. Ellis: Okay..

The Court: ---summary judgment motion.. If I grant it,
then I won't have to rule on it. 1If I deny it, then I'1ll
rule on-it.: -And then, of coursé, I guess I'll have to get

with Judge .Barber on it, if you're amending'the answer since
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it's on the trial docket. And then the motion to compel?

Mr. Ellis: Just briefly.

The Court: Have y'all got those worked out?

Mr. Ellis: Almost. Almost, Your Honor.

The Court: Okay. Okay.

Mr. Ellis: And Mr; Goodwyn I think can visit with this
or confirm this on the record. I made a motion to compel
basically two areas. One dealt with any and‘all

comMuniéations that she had with these real estate

associations where she was making claims, getting materials

“from her, and Mr. Goodwyn; after some time, qualifying his

answer saying she continues to look for them -- I believe can

“tell the Court that sheé has directed them that she haé-no

more materials.

‘Mr. Goodwyn: Right. I've given him everything that
-/ "

‘she's been able to get.

"The Court: - Okay.

Mr. Goodwyn: I think there's been letters that she

_wrote to the commission or to the various boards; whatever,

and what she has I've given him and I don't -- I don't know
this for sure, but hé may bé able to access thosé-matérials
from those boards directly.

Mr.'Ellis: I;ve subpoenaed them,  Your Honor, and,  of
course, they claim confidentiality related to their

proceedings in that. I was going to bring a rule to show
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cause, and depending on what happens, I'll probably have to

do that, but they would not give it to us as well. But I'm

satisfied that if she's claimed -- I mean, I don't know what

else to do. I think she's got more communications, but I'm

~agreeing that if he's saying that she's represented to him

that she's given us all-that she has, then I'm withdrawing
that one.
The Court: Okay.

Mr. Ellis: The one that I do have remaining, Your

‘Honor,:relates to his respbnses or the plaintiff's responses

regarding daméges in this case. As yQu've'heard err ap&,
over again, this is not a case for commission owed where she
woﬁld say, "I'm owed three peﬁcenﬁ.“ i:don't believe she's .
going to testinyto that; she's not. She,stated she'é
eﬁtitled to fees for work done fof:lZS plus hours spent
conferring with my élients. o

_Having said that; there is no calculation whatsoevgr as
to what the;value of her work is, how many‘hoqfs, how did she
célculate thaf, how many trips, any other documenta;ion
regérding'qut-of—pocket prenses:,mileage; whatever‘it>may
be. My clients wéuld potentially go to'triai with someone

saying I just owe 125 hours and haying no idea what that

-amount is. I have no idea how much damages she's claiming to

be owed, and I would ask that they respond with an

interrogatory that specifically lays out the claims that
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would be pro?ided to a Court asking with specificity the
damages to award. | |

Mr. Goodwyn: And in response to that, we do have a --
and I don't have it with me. I have a separate discovery
file for this case; it's huge. But it's a spreadsheet

listing, you know, every hour that she spent. I mean,

every---

The Court: She.has1to tell whatevef it is that she's
asking per hour.

Mr. Goédwyn: ‘Right. Righ£.~ I think that‘mighﬁ be what
I might need to getrhim if that's what he's asking for is --
do y6u have that---

M%. Ellis: I don't have the spreadsheet either.

Mr. Goodwyn: 1It's -- I know it's in the discovery,  but

“Lr11l-- I'11 fax it to'you this afternoon.

Mr. Ellis: Anything that calculates that.

" "The Cou:t: And she needs to just respond -and say, you
know, if she charges ——,if she'é saying that she's owed $10
an hour---

" Mr. Goodwyn: Right.

The Court: ---or a hundred dollars an hour; that's what
he wants to know. |

" Mr. Goodwyn: Okay.

The Court: All right.

Mr. Goodwyn: All right.
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' The Court: So that -- she needs to get that to him
within the next seven days. |

Mr. Goédwyn:' Okéy. That shouldn't be a problem. And
the only other motion I think is my motion to compel or to
get the Court. to rule on a claim of privilege or
confiaentiality.' There's: a provision in the real eétate
agent'é act that says that communications; hegotiations,
between a‘buyer and the listing agent ére,to be kept

confidential with certain éxceptions:- Except as requi:ed’by

law, unless it's already made public .in another way.

And I have noficéd'the depoéitiéﬁAof thejlistipg agent,
and priér to the}depositioﬁ, the 1istipg agent's attorngy
sent me a le£ter;saying that Ms.ABennett'had made thishélaim
of éonfidentialitygand that she]s not going to tes#ify about
all thét stuff. And so I want a ruling oﬁ that issue.

It's not a claim of privilege. I‘mean, there is no

realtor listing agent privilege under. the law. 1It's just.a

-claim under this particular statute saying it's confidential.

Under :the statute, however, it does say, as I said;Athé
confidentiality provision aoesn't.apply;if itls required by
law. - Our argument is a subpoena to come to a deposition,
that's -- requires it by law. ‘Two, if it says that the
information -- if the information trying. to be obtained has
been made public in some other manner, then it's no longer

confidential.
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It's our position that it has been méde public through
Mé. Bennett's deposition. She testified about everything
that she recalls from their -- from their negotiations. So
it's been made public. ©So either way, she has no claim of
confidentiality under the statuté, and it's -- again, there's
no -- there's no claim of privilege here, and to be
threatening some kind of claim of privilege or, you know, I'm
going to bring a lawsuit against you, Ms. Listing Agent, if
you testify to'this, that -- that destroys---

The Court: So you're trying to get the listing agent

:ilto_ -

Mr. Goodwyn: Yes, I want to ask her how the
negotiations went. I want to hear her side of, YOu know4—;

The Court: Is she repfesented by counsel?.

- Mr. dedwyn: She is:
‘The Court: All right. Because I think your motion to
compel is géing to ﬁrobably be against her and not---

Mr. Goodwyn: Well, and I styled it originally as like a
rule to show causerwhy ybu -- why you wouldn't testify.

Mr. Ellis: I would agree to the same thing, Your Honor,
and that is -- and 5y-the,way, I would say that they raised
the issue, too, as well, not just us. Her -- her husband's a
local attorney. They raised the issue to. me regarding the
confidentiality of it. The statute is clear, which I'Qe-

provided the Court as well, that they cannot disclose that,

175




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

April 17, 2012 hearing 31

and I would think that the rule to show.cause against her why
she would not testify regarding certain termé is to them, not
to us. |

‘Mr. Goodwyn: Maybe that's a better way to do it.

The Court: Yeah, I think you probably have to file that
against her. You probably have to---

Mr. Goodwyn: Well---

The Court: ---get her -- you're probably going to have
to convene thé'deposition. I know you probably———

Mr. Goodwyn: 4Well,fthat'é;wh§t I wasiﬁrying to avoid is|
convening it, knowing this was going to happen, get it on the
record and then -- but I mean---

Thé-Court: Unlesé shé!s subpoénaed aﬁd theﬁ she sénds a
motion té-—— |

Mr. Goodwyn: Or éhe sends -- she sént é"let;er séYing,
"T'm-not going to testify."

' Mr, Eliis: I don't think she said it that way. She's
not going to talk about confidential-communigationlor |
communications--- |

The.Court:. feah, I don't kgow that she can send it
saying.she's not going té4testify beéause she has to come.

If you send her a subpoena, she has to be thére.

Mr. Goodwyn: Right. |

Mr. Ellis: I actually think, Your Honor, this is a very

. limited portion of testimony. I think most of the things he
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:with her lawyer.

wanted to ask he could ask, but we're not willing to waive

all---

Mr. Goodwyn: .I think it's crucial to the caSe‘but --
thét limited portion, in my opinion, but...

Mr. Ellis: See, this is the mess, Your Honor, that this
causes. If she'd jdst had avwritten agreement, we wouldn't
be here on all these issues.

The Court: .Yeéh.

Mr. Ellis: But haviﬁg said that, I think it needs tQ be
directed to Ms. Sullivan and/or him just notice the
deposition, bring them in there, and we'll deal with it as it
comes.

Thé Court: Yeah, I don't know if I cdnicompel‘them~to
make her do anything. ' I think you're gqing to have ﬁo dea1>

Mr. Goodwyn:l.Well, you can compel them to withdraw aﬁy
claim of privilege or éonfidentiality. I think that's the'~
only thing, but then again Ms. Sullivan could assert-the
same: Hey, if it's confidéntial, I don't want to--do -that.

" The Court: Yeah.

Mr. Goodwyn: But I think from their side,  you know, you
éan't -- you can't just have a potentially unfavorable
witness not testify in a case because of this---

Mr. Ellis: I think that's reélly simplified, but

there's also the reason why the statute exists just like any
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other---

Mr. Goodwxni The statutes don't exist to protect people‘
who ha&é been alieged-to have committea'some_sort of fraud
for everybéay who testified---

Mr. Ellis: .Well, everybody would allege that,-counsel.

The Court: Well; by law I think he needs to -- I think
you're going to brobably have to go through the process---

Mr. Goodwyh: ‘Right. '

+ The Court: ---of trying to get -- and then yqu“ré going
to have to bring her in. '

Mr. Goodwyn: Ali'right. 

lThe Court: I.think thatfs going to be the way to do it.|.

~ Mr. Ellis: Your Honor, what are you thinkiﬁg‘abouﬁ the.
timiné bf propased orders? | |

The Court: How quick can y'all get them' to me?

Mr. Ellis: ‘We'll do what you can based on all yéur
schedule and then Judge Barber, too. I mean, I can turn it .
around. Iithink wé both had some sor£~of memorandum, SO...

Mr.‘Goodwyn; ' Well, I -mean, I just gét his memorandum
just now when we sat down, so my briefvis iﬁ response to her
?rior~motion, not the briéf I got today.

Mr. Ellis: I mean, I -- what is today? Tuesday.

The Court: I'm the -- as Judge Barber -- I'm the easy
one to deal with, so...

Mr. Ellis: Before Friday or on Friday or..
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Mr. Goodwyn: That -- yeah. That's what I was going to
suggest.
The Court: Friday is fine. ©Now, it might be Friday
afternoon before I can look at it anyway---
Mr. Goodwyn: Yeah.
‘Thé Court: ---because we've had a busy week.
Mr. Ellis: Are you out nextvweek?' Are you not here?
The Court: I'm in Dorchester next week.
"Mr. Ellis: Oh, okay.

The Court: Yeah. So I will -- but if y'all will get’

"thém to me Friday afternoon -- because, like I said, Judge
Barber will probably likely be -- you don't have to put all

this on the record.

(Whereﬁpon, the proceedings were concluded. There were

no exhibits iﬁtroduced.) 
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I, the undersigned Daphne D. Helms, official court
reporter for the Fifth Judicial Circuit of the State of South
Carolina, do hereby certify that the eregoing is a true,‘
accurate, and complete‘transcript of record of all thel
proceedings had and evidence introduced in the trial of the
captioned case,,relative to appeal, in the cirpuit court for
Richland County, South Carolina, on the 17£h of,April, 2012.

I do fgrﬁhér gertify that»Ijam ﬁeither of kin,

counsel, nor interest to any party hereto.

August 31, 2012

/

Dabhne D. Helms, court repofter
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40
discussing the buyer's agency agreement that one
had been sent to you as well as presented, but you
found out after the fact, I think you found it was.
Is. that what - you testified to?

There was apparently an e-mail that you had
forwarded me that showed that she tried to send me
a buyer s -- it was a buyer s agency agreement and
the ‘note on that was, you know, don't worry about

this, this isn't a big deal. I don't recall ever

opening that document.

Did Ms. Klng ever tell you that it's important to

- have a. buyer E agency agreement signed in order for .

| her to get pa1d7

She never said that to-me,‘that I recall VAll I
remember saylng is that I would not sign an
exclusive buyer's agency‘agreement.

And if -- Well, we'll get into;that in a minute.
All right.' When'you first started using Ms, 'King's
services, did. you intend to compensate her for her
time and efforts to. help you locate a home in the
Columbia area? '

She had notified me that she doesn't collect'fees‘
for services from buyers, so, no, I did not expect
to compensate'her. | |

When did she notify you of this?

. SCOTT REPORTING SERVICE
P.O. Box 290482, Columbia, SC 29229 ¢ (803) 736-2408
wWW. scottreportxng com ¢ bscott@scottreport:mg com
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Did you go oot on any other home.viewing
expedltlons with any other real estate agents,
other than Shelby King?
Yes.
Who did you go on these other expeditions with?
I believe I've already provided you with a list of
some of them. A
Are those real estate agents who had listings for

certain properties, or were they -- were they

buyer’s'agents?'

Mr. Ellis: Object to the form. -

I don't know what a buyer's -- what you're

referring to as a buyer's agent. I did not\sign a
buyer's'agenoy agreement with anyone.

Okay. Real estate agents wiIl.have'listings on

';homes,Aahd they -- if you contact them, they'll go

show you that house. 'They're -- .But they can also

show you houses which they don't have a-listing.

,Right.

What I'm asklng you is, . did the real estate agent

-that you went out on -- that you just said you saw

some other houses with, was it the situation that
they had a listing on a house that you want to see
and you contact them -about seeing the house, Or was

it you -- they did not have the listing; they were

SCOTT REPORTING SERVICE
P.0. Box 290482, Columbia, SC 29229 ¢ (803) 736~2408
wWWww.scottreporting.com ¢ bscott@ scottreporting.com
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.. Amy D. Bennett Trust,

STATE OF SOUTH CAROLINA : :
' IN THE COURT OF COMMON PLEAS.

COUNTY OF RICHLAND
Civil Action No. 2010-CP-40-07333

Shelby King,
(_

Plaintiff,
AFFIDAVIT OF SHELB\BGN

VS.

- AON mz

Amy Benne_tt, Charlie Bennett, and The

v .

Defendant.

20:€Hd g8

Personally appeared before the under51gned Notary Public, Shelby King, who, being duly

s'wom, does hereby testify as follows:
L0 I am the Plaintiff in the above-styled action and arn over the Tage of 21:
2.‘A‘ '.Ilmake this Affidavit upon personal t;nowledge and hehef. |
3. Defendants engaged my services m _approximately February, .2010 to educate
them on the real estate market in the Columbia, South Carolina area and to assist thenl in

locating a suitable home in this area.

4. I spent at-least 125 hours of rny time researching honres; market values and
trends, previewing . homes, communicating with the Defendants about homes school dxstrlcts
d other desrred features ‘showing Defendants homes drlvmg Defendants to the axrport and

performlng other actmtles in response to Defendants requests for my. services.

5. I presented a buyers agency agreement to. Defendants on multiple occasions

throughout the pe'riod'I worked for Defendants indicating to her that she must sign it prior to

ratifying a contract and at no time did Defendants indicate that they would not sign the

agreement prior to ratifying a contract to purchase a home.
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6. Defendants gave me every indication that I would be fairly compensated for the
work they had asked me to do for them. |

7. On July 9, 2010, I brought a home lecated at 14 Ashworth Court, Columbia,
South Carolina to the attention of Defendants and the Defendants expressed an immediate
interest in looking at the home (see emails dated 7/9/10 — 7/14/10 between Plaintiff and
Defendants collectively marked es Exhibit “A” and bates labeled King 00266-King 002.73).

8. Defendants then misrepresented to me their intentions relating to buying a home

in an email dated 7/14/10 (see Exhibit “A”, King 00272) stating that they were not going to be

~ purchasing a home until after school started in the fall.

9. Within a week of this statement, on July 20, 2010, Defendants had a contract to

purchase the home located at 14 Ashworth Court, Columbia, South Carolina and refused to pay

me for my services.

"10. Because they cut me out of the transactioh, Defendants were able to cohvince the
listing agent to lower the Commission as stated in her contract and thereby lowering the amount
theyhad to pay.

11. . Defendants profited by mxsrepresentmg their intentions to pay Plaintiff for her
efforts and that they were not interested in the home they purchased located at 14 Ashworth

Court when in fact they were interested enough to purchase within one week of making the

statement that they were not interested.

12.  When I brought 14 Ashworth Court to Defendant’s attention, at no time did any

Defendant inform me that he/she had already located the home located at 14 Ashworth Court.
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Shelby King

Sworn to before me this 4™ day of November, 2011

Marus X Braho

Notary Ifubhc @ South Carolma

My Comm1551on Explres } D [q J&DIQ
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3. PRICE The sales price is $ W &%f)

-
m ‘ 'V Graham Realty & Bidrs. Inc @
5 Calendar Court ) )
m-—-n"

il : , Columbia, SC 29206 : . =y

Phone: (603) 7862-4940

CONTRACT OF SALE
N L Revised 1/05 R

(Standard Form of The Greater Columbia Association of REALTORS®.) This form is available for use by the entire real estate industry.
The use of the form is not intended to identify the user as a REALTOR®. REALTOR® is the registered collective membership mark
which may be used only by real estate licensees who are metbers of the NATIONAL ASSOCIATION OF -REALTORS® and who-
subscribe to its Code of Ethics and Standards of Practice. .

BOTH BUYER AND SELLER ACKNOWLEDGE RECEIVING, READING, AND UNDERSTANDING THE SOUTH CAROLINA REAL
ESTATE COMMISSION'S AGENCY DISCLOSURE FORM. i

THE [ ] BUYER [ 1SELLERIS LICENSED UNDER THE LAWS OF SOUTH CAROLINA AS A REAL ESTATE LICENSEE.

\*\
1. DATE A contract to purchase is offered this A° day of ) k—"\"\é : , year a . )]
’ by Preot © _%tk\\‘lé&\'-‘e!w-‘s\ee : Purchaser(s)
to Doty iCii \‘ﬁc:’:nhe_x.{\_\ ' Seller(s)
2. PROPERTY . Purchaser agrees to buy and Seller a&ees to séll ali that lot ﬁbarcel of land, with the buildings and
DESCRIPTION  improvements thereon, if any, located in . Aic S \oeac County, South
Carolina, and being descriped as follows: .
Street___ [ ¢ A\ ooes b Lown City__ Co\unee Mo Zip X120
T™MS# Subdivision : g0 007 B A

A $_S50DO0 Earnest money paid b cash, hec othe

s - , held in trust b‘y' P QX‘L‘AO\MM -“’E&u \-0&'3&\& L °‘(‘;\Jz\j

. .39 \'DDO Additional eamest ffibney to be deposited wighbg ng\\«mg-wl N
3 e L N

ezl 2'owsoney pﬂi‘t‘? e ‘ -
LS e g‘ﬁﬁ ~ce of down payment at closing is to be in the form of a cashier's
check or certified funds.

B

c

D. s . . =~ | pan amount (type marked below) to be obtained by Purchaser.
A

. Financing shall be { JFHA, [ ] VA (see addendum for FHA/VA), [ ) CONVENTIONAL, [ ) SELLER,
CASH (No Financing Required), { 1 LOAN ASSUMPTION (see addendum for loan assumption), OTHER
ERMS : - .

B. It Selier financing is included in the financing of this property, Selling Broker and/or Listing Broker and their

Agents in this transaction make no representation as to the tredit worthiness of Purchaser and suggest that
Seller determine for himself that Purchaser's credit is satistactory. .

C. In a cash transaction, Purchaser agrees to provide Seller or Seller's Agent, within ten (10) business days of
acceptance of the contract, written verification of sufficient and available funds for the specified dag of
closing. Purchaser's failure to comply shall constitute a default under this contract.
D. This contract is contingent on the property appraising, according to the Lender's appraisal or other appraisal
- .as agreed, for the selling price or more.

5. CLOSING COSTS If g new loan is obtained, Purchaser's closing costs to be paid by the .

DISCOUNT andthe Purchaser's prepaid items to be paid by the ' i .

. POINTS © PMI,F Gral Housing Funding/Guarantee Fee to be paid by the

‘ : ~ Discount Points (if any).to be paid by . K .

ing costs, prepaid items, (PML, FHA-MIP, VA or Rural Housing Funding/Guarantee Fee), and/

or disco half of Purchaser, Seller will pay allowable and nonallowable costs of Purchaser, not to
ex $ . > : . .

4. FINANCING

6. LOAN . Purchaser a?rees to apply for financing as stated above, from the Lender of his choice, and to provide Seller,

.PROCESSING within five (5) business days from the date of contract acceptance, confirmation from Lender that application has
APPLICATION been made and ,any.reguired funds advanced for credit report and appraisal. Purchaser to furnish Lender any
FINANCING documentation require for the processing of this loan in a timely manner. Purchaser’s faflure to apply as
CONTINGENCIES, required above shall constitute a default under this contract. Purchaser further hereby gives permission to
: Lender to disclose pertinent information conceming the Purchaser's loan to the Listing or Selling Brokers or

Agents. If loan is rejected by initial lerder, Purchaser or Purchaser's Agent must notify the Listing Agent

immediately, and Seller shall then have the option to void contract. Contract is contingent upon above financing.

g‘ Io%n c‘?nnot be obtained, earnest money will be refunded to Purchaser after earnest money check has cleared

e bank.

King 00390
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7. ADDITIONAL { ] Complete the sale and closing of Purchaser's property located at .
CONTINGENCIES It is further agreed that Seller will continue to market the property as long as the contingency relating to the sale
and ciosing of Purchaser's property, in accordance with this contract, remains in effect. Should Seller be

presented another contract, and if accepted, this contract will be voided without notification to the Purchaser or

Purchaser's Agent and all earnest money refunded after earnest money check has cleared the bank. Purchaser

or Purchaser's Agent will be notified of this contract being voided as soon as possible. For Purchaser to remove

this contingency, Purchaser must provide documentation to Selier or Seller's Agent that any financing required

under this agreement will be granted without the sale or lease of the aforementioned property and the financing

contingency is removed. Upon the Purchaser’s acceptance of a bona fide contract, clear of contingencies other

than financing, the Seller agrees to remeve his property from the market and this sale will be contingent upon

the close of the Purchasers property. Any documentation regarding the sale of Purchaser's property to be
furnished upon request. - )
{ ] Complete the closing of the sale of Purchaser's property, currently under contract, on of before____

. = T .dP?%eng is located at : . All documentation pertaining
to this sale will be provide urcigaser upon request i i - \

} Other ﬂ? §sp ceﬂi-foég' S e (‘n(l\ ‘VE"‘C““'\'& S 9“"‘-"'( it Bt \&W‘Q
S TonbvodomentS 500 celsing. = o o lesst o Gedling 7

. R - EC Pre ool islelc £oom _selliey i B w\\'.«-‘
o o W\N el v el NG (oA, B eI
8. INSPECT|ON§ k_A.Eq{rpg!_pspectnop O & G\Qe_*gg‘\éﬁ;k m\ S—\. \. N )
---THé Listing and Selling Broker(s) recommend that Purchaser obtain a home inspection. Purchaser has the right
\L within ten (10) business days after acceptance of contract, to have home inspected by qualified professional

' inspectors of his choice including a professional qualified to inspect for hazardous substances. Expenses of
1(; ?N\lzg home inspections to be paid by Purchaser. If Seller does not receive Purchaser's written response to the
L inspection(s) and a copy of the inspection(s) report within the same ten (10) business day period, Section 8A is

e e nullified in its entirety. ‘ : ‘ _ : :
\o— (1) Purchaser has the option of accepting the property in current condition as referenced by the inspection

> Tes 2_‘4‘7 ’ 3\ report(s); otherwise, Purchaser must notify the Seller or Seller's Agent in writing by signed addendum

LR - QCJ - specifying the defects or conditions Purchaser expects the Seller to remedy. Addendum must be accom-
) ST e ~ panied by a copy of the home inspection report. . )
"(\"-‘\42:} :\\,&k . (2) Seller has three (3) business days to accept or reject Purchaser's home inspection repair addendum.
,\@}T‘“‘\ e $ <x~",‘°~ . (a) If Seller accepts addendum, Purchaser agrees to complete this sale according to the terms and
K i N Q“.a.\ conditions of this contract.’ T e ‘ .
. Qo™ & “\—‘S (b) 1t Seller modifies addendum, Purchaser has two (2) business days from receipt of Sellef's written
N -~ g2 counterproposal to notify Seller or Seller's. Agent of his acceptance .of Selier's counterproposal and
S \; *~ -'agrees to complete. this. sale according to the terms and conditions of this contract or this contract
AL g L becomes null and void. e ) - - ,
<\ e )g' . (c) 'if Seller rejects addendum, Purchaser has two (2) business days from receipt of Seller's rejection to
W \ notify Seller or Seller's Agent in writing that Purchaser agrees to. complete this sale according to the
%o—g\ : terms.and conditions of this contract or this contract becomes null and void.
xo ¥ (3) Purchaser's failure to notity Seller or Seller's Agent in writing of any defect found by the home inspection

"’ within the time limits herein provided, or Purchaser's acceptance of the deed at closing, shall constitute
Purchaser's.full acceptance of the condition of the property and a waiver of Purchaser's right to object to
any defects found by the home inspection(s).

\CY .

B. Termite Inspection e "\—Q?‘( G': -

Notwithstanding the provisions of Section 8A WM shall, at his expense, fumish a current
certification from a licensed and bonded extermin ating that the herein described property, excluding
detached garages, detached buildings, or detached struqture(s) of every kind, is free and clear of termites,
water and fungus damage or other wood destroying organisms. If any such damage or infestation is found and

- inspector recommends treatment and/or repairs, the Seller agrgqs\to’ have it corrected at his expense prior to

closing. )
_C. Heating & Alr Inspection B} e .
Notwithstanding the provisions of Section 8A, [ Purchaser THg=astter shall furnish, at his expense, a letter
“from a heating and air company stating that nd ai nditioning (if applicable) systems are in

- . gatisfactory working order. Seller agrees to have any required repairs corrected at his expense prior to
. . closing. Aforementioned not guaranteed-for-any period of time after closing.. s :
D. Lead-Based Paint Inspection ‘ o - - e
"l -this home was built prior to 1978, it may contain, lead-based paint. This contract is contingent upon a risk
. assessment or inspection of the property for the presence of lead-based paint and/or lead-based paint
hazards at the Purchaser's expense until midnight on the tenth (10th) business day after acceptance of this
contract. This contingency will terminate at the above predetermined deadline unless the Purchaser {(or
Purchaser's Agent) delivers to the Seller (or Seller’s Agent) a written contract addendum listing the specific
_ existing deficiencies, corrections needed, and the inspection and/or risk assessment report within the above
time limits. The Seller may, at the Seller's option, elect in writing whether to correct the condition(s) prior to
seftlement. If the Sellér does not elect to make the repairs, the Purchaser may remove this contingency and
take the property in inspection report(s) condition within the above time fimits or this contract will become
void. The Purchaser may remove this contingency at any time without cause.

If this home was built prior to 1978, a “Disclosure of information and Acknowledgment Lead-Based Paint and/ .
or Lead-Based Paint Hazards” is hereby made an addendum to this contract and must be signed by both
- Purchaser and Seller.

King 00391
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9. CONDITIONOF  (A) Except as a new home being sold by the builder, the Purchaser acknowledges that Seller, except as provided
PROPERTY in below paragraphs of this section, gives no guaranty or warranty of any kind, express or implied, and has made
no representation as to the physical condition of the property, or the existence of improvements, services,
appliances of systems thereof, or as to merchantability or-fitness for a particular purpose as to the property or
. improvements thereof, and any implied warranty is hereby disclaimed by the Seller.
! (B) The Seller warrants the heating, air conditioning, plumbing and electrical systems, well and/or septic
1 - ) systems, and all appliances to be in operative condition on the day of closing or the day possession is given,
: whichever occurs first. . :
i (C) After any inspection by Purchaser and after repairs, if any, made as a result of'any such inspection, the Seller
! agrees to maintain the property including yard maintenance, heating and air conditioning, plumbing, and
! ) electrical systems, and all appliances to be conveyed, in proper operative condition, normal wear and tear
excepted, until the day of closing or the day possession is given, whichever occurs first. Seller warrants that to
the best of his knowledge, information, and belief there are no conditions in the residence which would adversely
affect the value when conditions are hidden by furniture, fixtures, or window treatments currently in place in the
property. ' .
(D) Seller represents that the property is connected to hépublic/community sewer system orto [ ] a septic tank;
and to gd,public(community water system, orto[ ] well systemand | ]is focated in flood zone or [ }is notlocated
in flood zone. ’ : . .
(E) Seller represents that the propertyﬂ\l isor[ ]isnotsubjecttoa mandatory association fee {i.e,, home-
owner's assQciation/regime/ or otherwise). If property is subject to a mandatory fee, the feeis $
per nd the fee% isor[ ]is not current. Purchaserf/] has [ ] has not received copy of restrictions/
covenants, if applicable.
(F) Seller warrants that the property [ ]is or H-} is not subject to a special assessment of any governing body,
including but not limited to a homeowner's association ot regime or otherwise. If the property is subject of a
special assessment, the assessment{ }hasor| ] has not been paid. .
(G) Purchaser and Seller agree that a Seller's Property Condition Disclosure statement, as required by South
Carofina Code of Laws has been provided to Purchaser by Seller prior to the ratification of this agreement.
-{ ]Property is exempt from disclosure requirement in accordance with South Carolina Code of Laws.

10. CONVEYANCE Conveyance shall be made subject to all easements and covenants of record (provided they do not make the title

DATE OF unmarketable) and to aft governmental statutes, ordinances, rules and regulations. Seller agrees to convey by

CLOSING _ marketable tile and to have prepared a proper statutory warranty deed free of encumbrances, except as herein
‘stated. All statutory deed transfer fees shall bﬁthe responsibility of Seller. Pu;&haser’ shalVav for recording of deed.
The deed shall be prepared in the name of Amy . Bwaedx 1Bt Jode b_g [aeol G mandh
and delivered to stipulated place of ¢ osing. This jransactign shall be closed on or before _ @

'a e oo W

11.POSSESSION The Seller will not be obligated 1o give

4.0 L‘\[ Ol, O N A

aQ .~

!

déscribed prope tthe Purchaser untin™

. . o o . ours-e o-titteto o Purchaser. Seller agrees to deliver the
C,\°‘7\‘\°_§ property free of debris, in a clean condition with landscaping maintained. Seller shall give Purchaser access 1o

the herein described property for the purposes of a W Ik through inspectiont (ithln twenty-four (24) hougggorw

AU  jocigsing. se\\ev I odss ?‘:Q\R V‘k?.o—ﬁ\\o% o SQnesy AP ™
. oo, " . ., -~ o Y > .« >
. 42 FIXTURES AND  This 3ale STt Sidures s ui&%ﬁﬁiﬁd‘ﬁ’ﬁb‘ﬁeﬁﬁn?o any Kind which how exist ha %Jﬁéeﬁ’{ed to or
y . ‘PERSONAL .~ planted on the premises, such as: shrubbery, trees, fences, shutters, blinds, lamp posts, -mail boxes, TV
: PROPERTY antennas, satellite dishes, Seller-owned security systems, clothes-line poles, curtain/drapery rods, ceiling fans,
1 i attached mirrors, light bulbs, switch plates, duct covers, and built-ins, such as equipment, appliances, cabinets,
1 o _ fumniture and shelves unless otherwise agreed herein. (Other items may be sold separately by bill of sale.)
| "43.REMARKS . Other conditions: C \O’a«r:) ib«)S 27,261V
t : ‘ ‘

OV\ver —cyeris) lo conved .
ook oA e Q'_\_M{—wt ANRoN AN SG R
 soeolone ool odutvr An aeeedde oo
Kidches [boy o ‘ 9
E -Rw_@\o&n—' siXerasy  in Sk =f nraploss
ot Aedn sShees o

? , &"J‘bo AT ] s’g?\x\&\\n:\"f" .‘\% &N g\% ) _ 5 . mv-)d
.;,,q\A“"r ,’\‘;{ » ey LS Ono-sieyT o\t Wf:’j
" N ClNTONS cvewid  KTdchew . %
T v — X P dohs  Cenedv OSL[@
B —y IR . :

i T. e e L - <
. )\ ednt /" og\ewnc o reaRtne [Sexven i
i v o5 %{? \-\l ol Kahah—a Sho-M0 P X N
- r electricity, natural gas, rents when applicable, arid ait other

14.ADJUSTMENTS  Taxes, waté?, sewe! arges, fuel oil, propane,

T assessments, including homeowners assoclation fees, regime fees or the fike shall be adjusted as of the date
' of closing. Tax prorations pursuant to this contract are to be based on the tax information available or projected
on the date of closing and are to be prorated on that basis unless otherwise stipulated in this contract.
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15.FIRE OR
CASUALTY

16. DEFAULT

17. MEDIATION

v

In case this property is damaged wholly or partially by fire or other casualty prior to delivery of deed, Purchaser
or Seller shall have the right for ten (10) business days after notice of such damage to terminate this contract.
Upon such termination, the earnest money deposit of Purchaser shall be returned to Purchaser and neither party
shall have any further rights -hereunder. If neither Purchaser nor Seller elects to terminate the contract, the
parties shall proceed according to the terms of the contract. - ’ '

If the Purchaser shall default under this contract, the Seller shall have the option of suing for damages or
rescinding this contract. In the event the contract is rescinded, one-half of the earnest money shall then be paid
to the Broker(s), not to exceed the commission due such Broker,-and the remaining balance of earnest money
shall be paid to the Selier. Upon default by the Seller, the Purchaser shall have the option of suing for damages
or specific performance, or rescinding this contract. Upon default by the Selier, if the Purchaser elects to rescind
this contract, he will be refunded all sums paid hereunder and in addition shali be reimbursed by the Seller for
actual costs incurred including but not limited to credit report, appraisal fee, survey and cost of title examination.
In any-action to enforce the provisions of this contract, the prevailing party and Broker(s) shall be entitied to the
award of their costs, including reasonable attorney's fees.

Any dispute or ctaim arising out of or relating to this contract, the breach of this contract or the services provided
in relation to this contract shall be submitted to mediation in accordange with the Rules and Procedures of the
Dispute Resolution System of the NATIONAL ASSOCIATION OF REALTORS®. Disputes shall include represen-
tations made by the Purchaser(s), Seller(s) or any real estate broker or other person or entity-in connection with

. the sale, purchase, financing, condition or other aspect of the property to which this contract pertains, including

18. ENTIRE CONTRACT

&€ 20. SURVEY, TiTL
4+ o EXAMINATION, - .
¢ s INSURANCE

P Jéumsusug:T

S\ ¢ AGREEMENT-

. (_;" <

g

&

KN i -
:f;;:"‘,zz BROKERAGE FEE

23. NON-RESIDENT
TAX :

without limitation allegations of concealment, misrepresentation, negligence and/or fraud. Any contract signed
by the parties pursuant to the mediation conference shall be binding. South Carolina Code Ann. Section 15-48-
10. et seq. shall not apply to this contract. : c. ; : :

The parties .agree' that this written contract expresses the entire agreement between the parties, and that there

BINDING is no other agreement, oral or otherwise, modifying the terms hereunder and that the contract shall be binding
CONTRACT - _on both parties, their principals, heirs, personal representatives, successors and assigns as state law permits.
* 19. EARNEST MONEY Broker does not guarantee payment of check or checks accepted as earnest money. Earnest money is to be
. -')Q o SU=NE - promptly deposited in Broker's escrow account, upon acceptance by both parties of contract. In the event of any
s \de(\,sa-“"\( . action wherein Broker is made a party by virtue of acting as escrow agent, or in any action'wherein the funds,
T ~ #7‘\\";_ X held in escrow by. Broker are-subject to an action.in the nature of interpleader, and Broker is made a party, Broker
' e o"'b -\,q.‘v:,‘\.;_A\ shall be entitied to recover reasonable Attorney's fees and court cost, the same to be charged and assessed
=y \;*‘c)a:ﬁf (‘:o 2 .against the Purchaser(s) or Seller(s) or both as the court may decide. % . : o
ey « ) \ ",‘The South Carolina Real Estate Practices Act allows the Broker holding the earnest money to deposit
Bl )e,y 9_9,\‘ into an interest bearing account. Purchaser agrees to and understands that he has been informed of
< &t-'§‘-“\\ Q;S “~<>his right to ownership of the interest but relinquishes to-the broker by this written agreement said right
& ' '§ of ownership. The earnest money so noted [ ] will { ] will not be deposited into an interest bearing
o > 6__‘5@’ account with the interest accruing to the benefit of the Broker." A ’

The Listing and Selling Broker(s) and their Agent(s) recommend that Purchaser"hav‘e a survey of the subject
property made, that Purchaser select an attorney to examjne the title to the property and that Purchaser obtain
all appropriate insurance coverage including that tequired by the lender, effective with the time ot closing.

Time?s of the essence. If Purchaser or Purchaser's Agent has provlded written loan commitment but not closed
within the stipulated time limit of this contract, both parties agree to extend this contract for a period not to exceed

‘five {5) business days from the original closing date. In a cash transaction, it terms and conditions of section 4C

have been met, both parties agree to extend this contract for a period not to exceed five (5) business days from
the original closing date. : :

All real estate brokerage fees as specified in the Listing Agreement and in the Buyer's Brokerage Representation
Agreement, it applicable, are earned upon the acceptance of this offer and are due and payable at the time of
closing, subject to any contingencies specified herein. . ’ :

Seller covenants and agrees to comply with the provisions of Souif\ Carolina Code Section 12-8-580 (as
amended) regarding withholding requirements. of ‘sellers who are not residents of South Cerolina as defined in
the said statute. : L ) ‘

72’4. HOME WARRANTY Both parties understand that a home warranty | wil [ ] will not be provided at cloéing. If applicable, the

COVERAGE

25. EXPIRATION OF

warranty premium will be paid at closing by the _S <. v in the amount of $ and provided
by M_&Q;R’_Agdome Warranty Company and written through the ﬁ d
" Broker. " ‘ AN - . o

This offer from Purchaser shall be withdrawn at _.i\l\)_ o'clock .m.{(ET) on _.)&‘?’L\_\‘

OFFER : unles; accepted or countered by Seller in written form prior to such time. ;. \eo (.\-\}«_‘ CRewes TR ‘2‘&5
" 26.FAX _, Both Purchaser and Seller agree that receipt of a signed contract by facsimile (FAX) will be the sai as'‘receipt
. of an original signed contract. . %
27.SURVIVAL _1f any provision herein contained which by its nature and effect is required to be observed, kept or performed
after the closing, it shall survive the closing and remain binding upon and for the parties hereto until fully
observed, kept or performed. ' . )
King 00393
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28. DEFINITIONS In this contract, a single business day is defined as a twenty four (24) hour period, beginning at the time of
acceptance of this contract, excluding Saturdays, Sundays and South Carolina legal holidays.

29. HUD/CLOSING Seller and Purchaser authorize the closing attorney to furnish to Listing Broker and Selling Broker copies of the
STATEMENT HUD settiement statement for the transaction.
RELEASE

.. MEGAN'S LAW The Purchaser and Seller agree that the Listing and Selling Broker and all affiliated agents are not responsible
— for obtaining or disclosing any information contained in the South Carolina Sex Offender Registry. The Purchaser
and Seller agree that no course of action may be brought against the Listing and Selling Broker and all affiliated
agents for failure to obtain or disclose any information contained in the South Carolina Sex Offender Registry.
The Purchaser agrees that the Purchaser has the sole responsibility to obtain any such information. The
Purchaser understands that Sex Offender Registry information may be obtained from the appropriate law

enforcement officials.

31. DISCLAIMER The parties acknowledge that the Listing and Selling Broker(s) and their Agent(s): (A) Give no warranty
. of any kind, express or implied, as to the physical condition of the property or as to condition of or
existence of improvements, services or systems, thereto, including but not limited to termite damage,
roof, basement, appliances, heating and air conditioning systems, plumbing, sewage/septic, electrical
systems, or to the structure; (B) Give no warranty, express or implied, concerning the condition of the
property, any matters which would be reflected by a current survey of the property, or the accuracy of
the square footage heated or unheated; (C) Give no warranty, express or implied, as to title; (D) Give no
warranty, express or implied, as to the fitness for a particular purpose of the property or improvements
thereto; (E) Give no warranty, express or implied, that the property being purchased is in compliance
with all necessary zoning ordinances and restrictions; (F) Give no warranty, express or implied, as to
projected income, value or other possible benefits to the Purchaser.

This is a legally binding contract. Purchaser and Seller should seek legal advice if the contents are not understood. Both Purchaser and
Seller acknowledge the receipt of a copy of this contract.

5 IN WITNESS THEREOF, this contract has been duly executed by the parties hereto.

Cromd o= Tloehs 3 524\

‘Witness as to Purchaser - Purchaser Date _ SSN

~ Witnesg @ 2urchaser W 7( Date : . SSN
RN 72 ey S TALIE

Witnoss4s to Seller ‘ . shilgr ) ] U Date ' SSN

Witness as to Seller Seller Date . SSN
Listing Agent Office : Telephone Number
Selling Agent . Office Telephone Number’

FINAL CONTRACT ACCEPTED BY BOTH PARTIES AT (0 ocLock _P__ M. (ET) ON T ) 9&) \O (DATE).
King 00394
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Selling Agent:  Elizabeth Sullivan Sell Agent Ph:  803-2616784 Closed Date: 812712010

Co-Sell Office: Co-Sell Agent )

Loan Type: . Cash ' CC Pd By: Both/$ Selling Price: $790,000 Seli$ Per SF: 12558
Showing: ' i Call Owner, Lockbox, Sign Possession: Negotiable Listing Date: 7/5/2010 DOM: 18
Owners Names: kenney Owners Phone: 803-767-7007 . Expir. Date:

Listing Agent  Elizabeth M Sullivan “Agent Phone:  803-2616784  Agent E-mail:  sullivaniiz@bellsouth.net
Co-List Agent: . . Agent Fax: 803-2565072 Comp SB: 3 VC: Y List Type: erTsid
Listing Office: ~ Graham Realty & Builders Inc E Agent Cell: 803-261-6784  Agent VmvBpr: 803-782-4940

Office Phone:  803-7T82-4940 Co-List Phone: Tenant/Contact:

Office Fax: 803-782-4984 -Co-List Cell: Tenant/Contact #:

Information Herein Deemed Reliable, but Not Guaranteed. © 2010 by CMLS 8/27/2010 7:19:59 PM

‘
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Agent Full w/Photo Page 1 of 2

Shelby King : Residential 82772010 7:19 PM.

MLS#: 271390

Status: Closed Listing Price: $849,000
f Area: 5 Forest Acres, Arcadia Lakes Original Price: $849,000
Class: Residential Type: Single Family .

Address: 14 ASHWORTH LANE Primary:

! Subdivision: ASHWORTH PLACE Elemen.: Forest Lake
e City: Columbia . intermd:

Zip: 29206 Middle: Dent
County: Richland . . High: . RNE

Parcel ID#:  16902-04-71 District:  Richland Two

Heated SF (+/-10%): 6291 Age (Yrs): 01-05
8 Bedrooms: ©  Storiles: 2
Bathrooms: 511 Styte: Traditional

" arage: Garage Attached Constrr  Brick-All Sides (Abv Found.) .
kitchen Spaces/Level:  3IM #ofFP: 1 | Gaslog
Directions: ‘ B
North Trenhoim from Forest Drive, left into Ashworth Place. Home is second on your right inside of the gate.
’ Rooms Lvi Description Bedrooms Lvi Description ' Baths - - Full/ Half
Living Room: . Master BR: M Double Vanity, His & Her Closets, Basement: -

. Private Bath, Separate Shower, Tray
Ceilings, Walk-in Closet, Whirlpool

Family Rm/Den: . Bedroom 2: M His & Her Closets, Private Bath, Main: 2/1
High Ceilings, Tub Shower
Great Room: M Books, Cathedral Ceilings, Bedroom 3: 2 Balcony/Deck, His & Her Closets, 2nd Floorr 3/
Entertainment Center, Fireplace, Shared Bath, High Ceilings
French Doors, Hardwood Floor, :
. Molding, Wetbar )
Dining Room: M - Buiit-ing, Cathedral Ceilings, Bedroom 4: 2 Private Bath, Walk-in Closet, High 3rd Floor
; Hardwood Floor, Molding, High Cetilings, Tub Shower
Ceilings .
Kitchen: M Eatin, Istand, Counter Tops - Bedroom 5: 2 Wail:-inCloset.HishCeilinss.Tub 4thloor:
Granite, Cabinets - Wood-Stained Shower ]
FROG/Other: 2 Bonus-Finished, Other Wash/Dry: WM Heated Space, Laundsty - Frog: -
Basement: No .. . B .. TotalBed: 6 ) ) ) . Total Baths: §11
Heating: ngitm'al, Heat Pump 2nd Lvi, Misc: Gated Community Foundation: - Crawi Space
Cooling: Central, Split System Equip: Dishwasher, Disposal, icemaker, Lot Location: Cul-de-Sac
Refrigerator, Wine Cooler, Microwave-
©  Builtdin
Water: Public Range:  Smooth Surface, Continuous Clean, House Faces:
Convection, Island Cooktop
Sewer Public Floors:  Carpet, Hardwood, Marbie, Tile Handicep: -
Pool: 1 ‘ ‘ " Energy: Thermopane Green Constr:
Fencing: Full Exterior: Front Porch, Hot Tub, Sprinkler, Porch Road Type: Paved
(not screened)

Interior: Attic Storage, Ceiling Fan, Central Vacuum, Garage Opener, Security System - Owned, Smoke Detector, Wetbar, Attic Access, Book

Remarks: Immaculate custom designed home in gated community. 10 minutes from Paimetto Richland Hospital. Architecturally designed,
with hand crafted floating staircase, marble foyer, stunning details. Kitchen has eat in area and open to great room with custom
crafted moldings. Ample counter and storage space. Exquisite master suite with three large closets, whiripool tub with multiple jet
system. Amazing home with brick and wrought iron fence, security systom and central vacuum. Granite in every bathroom, even
laundry room(with laundry shoot) 10" ceilings down, 9" upstairs (higher in foyer and great room). Appraised for 1.2 million.

Agent Remarks: Please cali Pmuam-mm“elmzss-ommanny)mwapptomyzhunnoﬁeeneededatmteatecode #4424
This home is the best you will find for the price in Columbia..simply amazing.

Property Disclosure:  Yes Acres:
Exempt Prop Discl:  No Lot Size: 68.7x182.5x111.9x160.7
Water Front Ft Water Front Type:

Available Financing: ‘Assn/Regime Fee Per: $85/MO Includes: Common Area Maintenance, Front
Yard Maintenance, Street Light
Maintenance

HOA Contact Name: HOA Contactit:

Selling Office: :;raham Reaity & Builders  Self Office Ph:  803-782-4%40 Contract Date: 712312010

nc
193 King 00312
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Subj: "house alert!

Date: 7/9/2010 3:57:11 P.M. Eastem Daylight Time
From: Shelbypking@aol.com . ’
To: _ amycharlibennett@aol.com

Did you see the new listing on Ashworth, two blocks from Dent??

It is in the same gated area we looked when you were last here..lowtio_n; Iocatlon location.

When are you coming to this HOT place you are going fo call home?
Shelby

Shelby King, Broker, CRS, ABR, SFR

RE/MAX ADVANTAGE GROUP

3006 DEVINE ST

COLUMBIA SC 29205 '

803 771 9999 x3019
FAX: 18662572378

- www.shelbyking.com or www.columbiaghomesell.com
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Subj:

Date:

From:
To:

g\p\-u(“d‘ :B -2 Fayc o T

Description of the house on Ashworth...close to Dent.
7/9/2010 4:01:12 P.M. Eastern Daylight Time
Shelbypking@aol.com

" amycharlibennett@aol.com

Immaculate custom designed home in gated community. 10 minutes from Palmetto Richland
Hospital. Architecturally designed, with hand crafted floating staircase, marble foyer, stunning
details. Kitchen has eat in area and open to great room with custom crafted moldings. Ample
counter and storage space. Exquisite master suite with three large closets, whirlpool tub with
multiple jet system. Amazing home with brick and wrought iron fence, security system and
central vacuum. Granite in every bathroom, even'laundry room{with laundry shoot) 10’ ceilings
down, 9' upstairs (higher in foyer and great room). Appraised for 1.2 million.

Shelby King, Broker, CRS, ABR, SFR

RE/MAX ADVANTAGE GROUP
3006 DEVINE ST |
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378

www.shelbyking.com or www.columbiahomesell.com

195 King 00292
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Subj:

Date:

From:
To:

HiAmy,

| don't want to call you and disturb you as you may

EY-\‘\CB:-\' -3

HOUSE ‘
7/12/2010 2:34:07 P.M. Eastern Daylight Time

" Shelbypking@aol.com

amycharlibennett@aol.com

my emails conceming the new listing | think you or Charlie shoul

really well for our market and is two
a few days ago.

Can you bring me up to date on your plans?

thanks,
Shelby

Shelby King, Broker, CRS, ABR, SFR

RE/MAX ADVANTAGE GROUP
3006 DEVINE ST |
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378

www.shelbyking.com or www.columbiaghomesell.com
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Qah'nrriav Auanst 21. 2010 AOL: Shelbypking

blocks from Dent and less than five years
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Subj: Re: HOUSE

Date: 7/1372010 12:18:48 P.M. Eastem Daylight Time
From: amychanibennett@aol.com

To: Shelbypking@aol.com

Hi Shelby,

We just got in today. | will contact you this weekend, as we are just unpacking, etc. 1 would like to see
that one house near Dent this weekend sometime. Maybe we can meet you there ata time that is good
for you.

Amy

——Original Message—
From: Shelbypking@aol.com

_ To: amychariibennett@aol.com

Sent Mon, Jul 12, 2010 2:34 pm
Subject: HOUSE

Hi Amy,

| don't want to call you and disturb you as you may be on vacation..| just want to know if you are getting
my emails concemning the new listing 1 think you or Charlie should see sooner than iater. It is priced really. -
well for our market and is two blocks from Dent and less than five years old. | sent you the listing a few
days ago. . ‘ ' » :

Can you bring me up to date on your plans?

thanks, ,
Shelby S .

Shelby King, Broker, CRS, ABR, SFR

'RE/MAX ADVANTAGE GROUP -

3006 DEVINE ST
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378

www.shelbyking.com or www.columbiahomesell.com
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Subj: Re: HOUSE
Date: 7/13/2010
To: amycharlibennett@aol.com

Super, just let me know if you want Sunday or Sat.
Nice to hear from you! -

Stay cool.
Shelby King, Broker, CRS, ABR, SFR
RE/MAX ADVANTAGE GROUP

3006 DEVINE ST
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378

-www.shelbyking.com or www.columbiachomesell.com

_In a message dated 7/13/2010 12:18:48 P.M:Eas’fer‘ﬁ Daylight Time, afhycha;'libennéff@aol.cqm .
writes: ‘ ‘

Hi Shelby,

We just got in today. 1 will contact you this weekend, as we are just unpacking, etc. | would
like to see that one house near Dent this weekend sometime. Maybe we can meet you there
at a time that is good foryou. a ‘ : o

Amy

——Original Message-—-
‘From: Shelbypking@aol.com
To: amycharlibennett@aol.com

Sent: Mon, Jul 12, 2010 2:34 pm o . o
Subject: HOUSE » ‘ ‘

Hi Amy,

1 don't want to call you and disturb you as you may be on vacation..| just want to know if you
are gefting my emails concerning the new listing | think you or Charlie should see sooner than
later. Itis priced really well for our market and is two blocks from Dent and less than five years
| old. | sent you the listing a few days ago. )

Can you bring me up to date on your plans?

Ehgnks,
Shelby

Shelby King. Broker, CRS, ABR. SFR

198 - King 00295
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Subj: Showing this weekend
Date: 7/14/2010 2:05:55 P.M. Eastern Daylight Time
From: Shelbypking@aol.com
To: amycharlibennett@aol.com
Amy,

| previewed the home today that is close to Dent. The location is perfect for your family and only 8-10
minutes for Charlie to get to USC. A nurse practitioner lives there and knows how to get downtown in 8
minutes. It is also less than five years old.

The kitchen is nice, you would want to put a gas cook top and upgrade the appliances. There is natural
gas and they have a gas line outside for a grill. '

There appears to be enough room for a small pool in the rear.

There is carpet up and in the master down, but the agent said they wduld replace WIﬂl hardwood in
considering an offer.

There is plenty of room in the home, but no second living space on the first floor. There is a guest room
on the first floor in addition to the master, however. There is also a sitting room or weight room off the
master BR.

Nice home, much nicer than the other we saw over there and a three car garage.

Do you want to go on Sat or Sun?

Shelby King, Broker, CRS, ABR, SFR

RE/MAX ADVANTAGE GROUP
3006 DEVINE ST
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378

www.shelbyking.com or www.columbiahomesell.com
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Subj: Re: Showing this weekend

Date: 7/14/2010 8:05:10 P.M. Eastemn Daylight Time
From: amycharlibennett@aol.com ‘

To: Sheibypking@aol.com

Hi Shelby : . .

We are up to our eyes in gettmg settled and in no hurry to buy. We will begin looking after school starts |
and after we figure out if TLC is the right school for us, as the alternative is pnvate school and Richland I.
| will keep in touch.

Amy

——0Original Message—

From: Shelbypking@aol.com
To: amycharlibennett@aol.com
Sent Wed, Jul 14, 2010 1:05 pm
Subject: Showing this weekend

" Ay,

| previewed the home today that is close to Dent. The Iocaﬁon is perfect for your family and only 8-10 ‘
minutes for Charlie to get to USC. A nurse practitioner lives there and knows how to get downtown in8 -
minutes. It is also less than five years old.

The kitchen is moe you would want to put a gas cook top and upgrade the appllanoes There is natural A
gas and they have a gas line outside for a grill. :

There appears to be enough room for a small pool in the rear.

- There is carpet up.and in the master down, but the agent sand they would- replace with hardwood in
considering an offer.

. There is plenty of room in the home, but no second living space on the first fioor. There is a guest room

on the first floor in addition to the master, however. There is also a sitting room or welght room off the
master BR. : 4
Nice home, much nicer than the other we saw over there and a three car garage.

Do youwant to go on Sat. or Sun?

Shelby King, Broker, CRS, ABR, SFR

RE/MAX ADVANTAGE GROUP
3006 DEVINE ST
COLUMBIA SC 29205

803 771 9999 x3019
FAX: 18662572378 -

www_shelbyking.com or www.columbiahomesell.com

200 ‘ King 00297
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Mileage Expenses
. associated with | incurred this
Date Hours Spent Description of Time Spent ’ this date date Expenses description

Time and dates invested in educating, researching, previewing,
showing, investigating, negotiating and ultimately locating a home
for Amy and Charlie Bennett's family to purchase in Columbia SC.

11/2/2009
11/3/2009
11/4/2009
11/5/2009
11/6/2009
11/7/2009
11/8/2009] .
11/9/2009
11/10/2009
11/11/2009
11/12/2009
11/13/2009
11/14/2009
11/15/2009 .
11/16/2009 ) - =
11/17/2009 0.20 Email to/from Amy . '
11/18/2009} 200 . |Email to/from Amy. MLS data set up prep time
11/19/2009
11/20/2009
11/21/2009
11/22/2009

Prep time to meet with Amy Bennett to show her homes. Setting
11/23/2009 2.00 appointments for showings. '

o Met Amy Bennett and Richard Schultz for lunch. Showed Amy
11/24/2009 3.00 homes until 3:00 . 32 ) - Gas
11/25/2009 -
11/26/2009 .
11/27/2009 020 -|Follow up emails to Richard and with Amy
11/28/2009
11/29/2009| M
11/30/2009

12/1/2008
-~ ;1 12/2/2009] .
12/3/2009
- 1 12/4/2009

' 12/5/2009

12/6/2009

12/7/2009

12/8/2003

12/9/2009
12/10/2009
B 12/11/2009
12/12/2009
12/13/2009
12/14/2009
12/15/2009
12/16/2008 . :

12/17/2009 - ) - -
12/18/2009 ) )
12/19/2009
12/20/2009
12/21/2009
12/22/2009
12/23/2009 .
12/24/2009
12/25/2009
12/26/2009
12/27/2009
12/28/2009
12/29/2009
12/30/2009
12/31/2009
1/1/2010
1/2/2010
1/3/2010

201
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1/4/2010

1/5/2010

1/6/2010

1/7/2010

1/8/2010

1/9/2010

1/10/2010

1/11/2010

1/12/2010

' 1/13/2010

1/14/2010

1/15/2010

1/16/2010

1/17/2010

1/18/2010

1/19/2010

1/20/2010

"1/21/2010

1/22/2010

1/23/2010

0.20

Email from Amy, my agreement to help find an'apt for Charlie

1/24/2010

1.00-

Various calls to investigate short term housing for Charlie.

1/25/2010

0.20

Email to and from Richard Schultz for short term housing.

1/26/2010(

" 1.20

Contact at law school via email for rental. Viewed housing in W..
Columbia for short term rentai'and advised Amy.

14

Gas/mileage .

1/27/2010

0.30

‘|call and emails regarding a rental for Charlie

1/28/2010

0.30

Call and emails regarding a rental for Charlie

1/29/2010

1/30/2010

1/31/2010

2/1/2010

2/2/2010

2/3/2010

2/4/2010

' 2/5/2010[-. .

2/6/2010

2/7/2010

2/8/2010{

2/9/2010

2/10/2010

2/11/2010

1.40

2/12/2010

MLS search for listings and emails to/from Amy

-2/13/2010

2/14/2010

2/15/2010

2/16/2010

2/17/2010

2/18/2010

2/19/2010

2/20/2010

2/21/2010

2/22/2010

2/23/2010

1.00

Emails to Amy. CLMS data checks

2/24/2010

2/25/2010

2/26/2010

2/27/2010

2/28/2010

3/1/2010

- |Emails to Amy.

3/2/2010

3/3/2010

3/4/2010

3/5/2010

0.30

Email to Amy

3/6/2010

3/7/2010

3/8/2010

3/9/2010

3/10/2010

3/11/2010

3/12/2010

3/13/2010

3/14/2010
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Emails to/from Amy: MLS lot search and forwarded data. Prep for

3/15/2010 1.30 her visit next week.
3/16/2010 1.00 Calls to builders to set up appointments for Amy
Prep for Amy's visit, setting some appointments, researching
3/17/2010 2.40 listings, calling listing agents. '
3/18/2010
3/19/2010
3/20/2010
3/21/2010
Completed Buyer agency on ZIPFORMS and transmitted'to Amy
electronically with a note to become familiar with this form.
3/22/2010 2.00 Multiple emails to/from Amy regarding upcoming visit.
3/23/2010 0.20 Emails to/from Amy -
3/24/2010
3/25/2010 1.00 Prep work for showings, calls, appointment setting
3/26/2010 3.00 10-1:00 Showed homes. 28 Gas
3/27/2010 co-
Prep for tomorrow, called FSBO'S, set up appts, emails to/from Amv
3/28/2010 4.00 Showed two homes to Amy. Kings Grant & Preserve Gas
Picked Amy up at Hotel and we looked a homes in Shandon,
3/29/2010 4.30 Preserve and Heathewood. Emails to/from Amy 32 Gas
3/30/2010 . .
3/31/2010 1.00 Emails and prep work to show homes
4/1/2010 2.00 Emails to/from Amy. Prep work for showing
4/2/2010 5.00 Showed homes in Heathewood, Shandon, Preserve; P.M 35 $18.00 Gas and lunch: Deli
4/3/2010 4.00 Showed homes in Heathewood, Shandon Preserve: AM 30 Gas
4/4/2010 " 1.00 Follow up calls to listing agents N Gas
4/5/2010 -
4/6/2010 .
Spoke to listing agent on Preserve regarding possible offer: emails |
4/7/2010 1.00 * |to/from Amy. ‘
4/8/2010
4/9/2010 -
4/10/2010
4/11/2010
Spoke with listing agent on Preserve home to try and negotiate a
4/12/2010 1.30 possible offer for Amy. Emails to/from Amy.
-4/13/2010] . - L
4/14/2010{- T
s Research on comps, tax records, CMLS for Amy's interest in Preserve
4/15/2010 2.00 home. Spoke with listing agent on Heathewood/Berkeley home
T Research more information on the Berkeley home Amy was
4/16/2010] 130 interested in, faxed her a plat and tax information.
4/17/2010
4/18/2010
4/19/2010
. Emails to/from Amy about showing a house on Trenholm to Charlie.
4/20/2010 1.30 MLS searches for homes in NE. Set up two appts to show Charlie
) Showed Charlie two homes, picked him up and dropped him at
4/21/2010 T 230 restaurant. Emails to/from Amy 28 Gas
4/22/2010 0.40  |Emails to/from Amy
4/23/2010 0.30 Emails to/from Amy
Called several agents and emailed for-houses not gn the market that
- -|might be interested in selling. Franklin Jones, Katie Atkinson and her
4/24/2010 1.00  Imother CC, and Sim Dillard.
4/25/2010 '
Emails to/from Amy. Asked for buyer agency to be signed and sent .
4/26/2010 0.30 to me. | need it for our files. 2nd Request by email.
Previewed two potential homes for Amy which were not listed. Took
4/27/2010 230 |photos and emailed 22
Picked up Charlie to show him a home at Kings Grant. Many emauls
4/28/2010 3.30 to Amy 14
4/29/2010 0.30 Emails to/from Amy
4/30/2010 .
5/1/2010
5/2/2010 0.30 Emails to/from Amy
Change of direction for search, entering new data on MLS. Emails
5/3/2010 1.30 to/from Amy

203
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5/4/2010 2.00 Emails to/from Amy phone calls to agents, prep work
. Prep work for showings, calls, appointment setting, preview a home
5/5/2010 2.00 not on market. gas.
5/6/2010 1.30 Prep work for showings, calls, appointment setting
5/7/2010 0.03 Emails/to from Amy prep for showings
5/8/2010 2.00 Prep time for showings, appointment, calling fist agents, scheduling
5/9/2010 2.00 Prep time for showings, appointment, calling list agents, scheduling
5/10/2010 9.00 All day Showing Amy homes in NE Columbia including lunch 46 $17.00 gas and lunch
5/11/2010 3.00 All day Showing Amy homes in NE Columbia including lunch 46 $16.00 gas and lunch
5/12/2010 5.00 Al morning showing Amy/Charlie homes: Trip to airport. 55 gas
5/13/2010 1.50 Follow up with listing agents, builder at W.Creek and other staff.
5/14/2010 1.30 Follow up emails to/from Amy
Follow up calls to builders/agents/Amy regarding recent visit and
offers she wanted to submit including contacting on sight L
Architectural committee head to discuss adding on to homes and
s/15/2010] ~ 2.00 _|iimitations, etc.
. Follow up calls to builders/agents/Amy regarding recent visit and
. offers she wanted to submit. Foliow up on offer #1 made at Wood
5/16/2010 2.00 - |creek! : o
. Follow up calls to builders/agents/Amy regarding recent visit and
5/17/2010 200 |offers she wanted to submit
5/i8/2010 2.00 Speaking with agent/buildé} of second home to make an offer.
T IR R . Follow up and prep to send second offer. Previewed another home * R .
5/19/2010{ °'3.00  |atWood creek. - R B 35 ! gas '
Lo "IFoltow up and prep to send second offer. Sent photos of another
5/20/2010)  2.50 _|home which | took pictures of. ’ )
5/21/2010 0.30 Emailsto Amy .+
5/22/2010 1.00 Emails to/from Amy : Bl
TRevised search for Amy based on new decision to live closer to town’
5/23/2010 1.30 in.R/2 and not in WoodCreek. ' .
5/24/2010] . g .. o .
. Amy notified me she now wants to wait until mid July when she is
here to think about a house purchase. She gives me another email . i
address as the one we have been communicating is being ’
5/25/2010 1.00 terminated.
5/26/2010 1.00 Emails to/from Amy
5/27/2010 ! - .
5/28/2010 ' .
5/29/2010 0.20 Emails from Amy
5/30/2010 / B
5/31/2010
6/1/2010
6/2/2010
6/3/2010 . -
6/4/2010 0.30 Emails to check in with Amy
6/5/2010 )
6/6/2010 -
6/7/2010
6/8/2010
6/9/2010 3
6/10/2010 i
6/11/2010
6/12/2010
6/13/2010
6/14/2010
6/15/2010 X .
6/16/2010 0.30 Emails to/from Amy regarding the sale of her home.
. Notified Amy i would change her receipt of listings to her other
6/17/2010 0.30 emails she asked me to use. '
6/18/2010
6/19/2010
. 6/20/2010
6/21/2010
6/22/2010
6/23/2010
6/24/2010 0.30 Sent Amy an email to see if she closed on her sale..no response. !
6/25/2010
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6/26/2010

Total

205

6/27/2010
6/28/2010
6/29/2010
6/30/2010
7/1/2010
7/2/2010
7/3/2010
7/4/2010
" 7/5/2010
7/6/2010
7/7/2010
7/8/2010
Checked listings and noticed a new listing on Ashworth 1 thought ,
would be perfect for the Bennett and notified her by email. Called
7/9/2010 1.00 listing agent to let her know { had someone to show.
7/10/2010
7/11/2010
. Email to Amy about 14 Ashworth and the importance of her seeing
7/12/2010 0.30 it, asking if she was in town yet.
Amy responds saying she just got to town and was unpacking. She
wanted to see the house | was telling her about "near Dent" the
7/13/2010] 030 [coming weekend.
Previewed 14 Ashworth home and met with the listiné agent and
discussed fully my clients needs. Informed the listing agent | wanted
to show the coming weekend. | told the listing agent where my
- “clients" were from, about their sons need to go to Dent and the
- husband was at USC. Amy responds she no longer wants to buy now
7/14/2010 2.00 and will be back in touch. 14 gas.
7/15/2010 ‘
7/16/2010 -
7/17/2010
7/18/2010
7/19/2010
7/20/2010
7/21/2010
7/22/2010
7/23/2010 '
7/24/2010 N -
7/25/2010 .
7/26/2010 - -
7/27/2010 0.30 Email to Amy checking in with her. No response.
7/28/2010 -
7/29/2010
7/30/2010 -
— |Approximate time on the phone at various times with Amy
200  |throughout the months.
125.03 431 $51.00
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Subj: Ps .

Date: 312212010 :

To: amzdbeaneﬁ,@comcastne;
- PS:

RE: Buyer agreement

hever co

thanks,
Shelby

Shelby King, Broker, CRS, ABR, SFR
RE/MAX ADVANTAGE Groyp

‘3006 DEVINEST
COLUMBIA SC 29205

802 771 9999 %3019

FAX: 18662572378

wwis.shelbyking.com or www.cblumbinhomese.ﬂ.cbm '

Lr.a tiessage dated 3/22/2010 :24:34 4 gy, Eastern Daylight Time, emydbenmetecoy.... B
writes: ' o e _ M cLneastne;

2o

EXHIBIT

Warnacras, Conemboe 2 06 -




DEC. 9. 2010 11:27AM ABX ADVANTAGE NO.B87 P

Eqwbit 1S

CENTRAL CAROLINA Columbia, South Carolina 28204

OCIATION : Phone (803) 771-8852
The Wpice for Real Estate ™ Fax ?aaog) 7;1-4667

- in Richland, Lexington, Fairfield and Newbery Counties www.centralcarolinarsaftors.com

REALTOR Peggy Gainey
Re/Max Advantage Group

3006 Devine St.

Columbia, S.C. 29205 29 November, 2010

Re: Gamey/ng vs. Graham/Sullivan

m———

Dear REALTOR Gainey,

in light of the fact that the above referenced matter has become the subject of a
civil action involving REALTOR King and a member of the public, Mrs. Bennett, |
am writing to advise you of the current status of the arbitration request filed with

my office by Ms. King-. . o
Asis requ:red in the rules governing the Dispute Resolutlon System of the
National Association of REALTORS, the arbitration request will be held in
abeyance pending the outcome of the civil action , and any subsequent action

~ which may be filed with the Licensing Board. So, to be clear, the pending
complaint has not been considered by the Grievance Committee of the Central
Carohna REALTORS Assocnatnon wh:ch is the fi rst step in the process wnthm the

7 board. B T T

Should any further questions arise concerning the status of this matter, please do
not hesitate to contact me, or the person serving as the Professional Standards

Administrator at that time.

al Standards Admvinistrator EXHIBIT

TORS:Assocaition

g
!
i

| B REALTORS® ki a mg-ﬁerod coliective membecship mark which fnay be uaed by
[N realestatep who are membars o7 the NATIONAL ASSOCIATION OF )
REALIOR- REALTORS® and subserive to iz ﬁﬂﬂ Gode of Ethkcs. (une HOVBIHY

- 207 King 00377




CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal contains all materials

proposed to be included by any of the parties and not any other material.

], Y Y
T. Jett Goodwyn, Jr., Esquire

Goodwyn Law Firm, LLC
2519 Devine Street

Suite A

Columbia, SC 29205

(803) 251-4517 (office)

(803) 251-4527 (fax)
jgoodwyn@goodwynlaw.com
Attorney for Appellant

February 13, 2013
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

DeAndrea G. Benjamin, Circuit Court Judge

Civil Action No.: 2010-CP-40-07333

Shelby King,....o.oiuiiiii i Appellant.

Amy Bennett and Amy Bennett Trust, Amy Bennett
TTUSTEE, . . et Respondents.

PROOF OF SERVICE

I certify that I have served the Record on Appeal on Todd R. Ellis, Esquire, Counsel for
the Respondents at the address below by depositing a copy of same in the United States Mail,
postage prepaid, on February 13, 2013.

Todd R. Ellis, Esquire

Law Offices of Todd Ellis, P.A. Z ) Do

7911 Broad River Road, Suite 100 4 “ T g

Irmo, SC 29063 Vi | FEg 7o “ip
9 2013

. oodwyn, Jr., Esquire
Goodwyn Law Firm, LLC
2519 Devine Street
Suite A
Columbia, South Carolina 29205
(803) 251-4517
(803) 251-4527 (fax)
JGoodwyn@Goodwynlaw.com

_Attorney for Appellant

February /J , 2013



