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Issues Presented

1. Did the trial court err in granting summary judgment

where issues of fact remain? (Record, see footnote 1)

2. Is South Carolina Statute § 15-67-100 still the law
in South Carolina? This issue is raised for a
second time to the trial court in paragraph 14 of
Appeilant’s Rule 59(e) SCRCP motion, R.p. 710 and
before that in Appellant’s Response to Defendant'’s
Motion for Summéry_gggggggg (“statutory right.to a
jury trial in a title clearing case”) immediately

before the signature line, R.p. 646.

3. Does Mrs. Reba Hinson own the fee simple title to
land in question? Appellant stands upon the
ruling in case of Moore v. Sénders, 15 s.C. 440,
(1881), a full bench decision of the South Carolina
Supreme Court which has never been overruled,

R.pp. 713-717. This issue was raised in the
verified complaint to‘start
with and again in the Rule 59(e) SCRCP motion, but

ignored by the trial court. (Record, footnote 2)
-1- '




4, Did the trial court err in ruling in paragraph 10
of its order:
“Plaintiff claims ownership by virtue
of a 20-year presumption of a grant through Reba
Hinson. This claim must fail, as a life tenant
(Reba Hinson) cannot claim adverse possession

against remaindermen.” R.p. 704, R.p. 721.

Appellant cited the case of Miller v. Leaird, 307
S.C. 56, 413 S.E.2d 841 (1992), at the oral hearing,
and in the Rule 59(e)

SCRCP motion, by stating the Ruling of the Sogth
Carolina Supreme Court in Miller which is; a color
of title starts the running of the statute of
limitation even against the remainderman of a life

tenant, R.pp. 690-692, R.pp. 705-717.



Statement of the Case
This is an action for trespass to try title, or
recovery of land as the Code calls it. Appellant seeks
to have title to the described land established against

all the world. (The land is described in the verified
complaint, R.pp. 598-599, R.p. 607, R.pp. 609-610; the plat in
the Chester County Courthouse stored in Plat Cabinet D, Slide
174, page 3B, R.pp. 601-603, also shown on

the drawings included with Plaintiff’s Response to Defendant’s
Motion for Summary Judgment, R.pp. 648-649, also filed in the
South Carolina Secretary of State Office, file #

UCC1:111229-1557344) R.pp. 362-366.




Other Information Required by Rule 208(b) (1) (c) SCACR:
This case was filed in the court of common pleas, Chester

County, on June 22, 2011. The defense was general denial.

A defense motion for summary judgment was filed, and a hearing
for the summary judgment motion was held on Novembgr 09,
2011. The Court issued a summary judgment order on
December 29, 2011, the same ordér was filed on December 30,
2011. There are no money damages sought; the case ;s a

land title clearing case only.

A notice of appeal was first filed while a Rule 59(e) Motion
was still pending in the trial court. The Court of Appeals
returned the case to the trial court for adjudication of the
Rule 59(e) SCRCP motion. The trial court decided the Rule
59(e) SCRCP motion without oral hearing, R.p. 731 and
appellant received written notice of the decision on the
Rule 59(e) motion on May 24, 2012. The Notice 6f Appeal was
served on June 21, 2012.

The transcript was timely ordered, but a multitude of
problems with the transcript have surfaced.

First of all Mrs. Thueme, the court reporter, got the case
-4-



numbers, headers, and names of the parties wrong. She
started out labeling this case as #2010-CP-12-595, which

is a different matter altogether. Then at some point
earlier this year the 595 transcript was ordered by “another
individual” (Mrs. Thueme’s words). The problem is that Mrs.
Thueme claims that after she delivered the transcript to
“another individual” the tapes were destroyed after 30 days,
which she is allowed to do. Except that, Rule 607 (b) SCACR
was not complied with, the transcript was ordered by tele-
phone, without notice to appellant, or S.C Court Administratioﬂ
and when appellant noticed errors in the transcription, and
challenged the transcription, Mrs. Thueme.claimed the tapes
were destroyed. The Header of the transcript is still wrong

and the transcript inaccurate. All of this was reported to

Court Administration, and The Court of Appeals on Nov. 8, 2012.




STANDARD OF REVIEW

Quoting Acting Justice Cole in the case of Madison v.
Babcock Center, Inc., et al., (Bryant 26198), 371 S.C. 123,
638 S.E.2d 650 (2006),

A trial court may properly grant a motion for summary judgment when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law.” Rule 56(c), SCRCP; Tupper v. Dorchester
County, 326 S.C. 318, 487 S.E.2d 187 (1997). In determining whether any triable issues
of fact exist, the court must view the evidence and all reasonable inferences that may be
drawn from the evidence in the light most favorable to the non-moving party. Manning v.
Quinn, 294 S.C. 383, 365 S.E.2d 24 (1988). Summary judgment is a drastic remedy which
should be cautiously invoked so that a litigant is not improperly deprived of a trial on
disputed factual issues. Baughman v. American Tel. and Tel. Co., 306 S.C. 101, 112, 410
S.E.2d 537, 543 (1991).

On appeal from an order granting summary judgment, the appellate court applies the same
standard that governs the trial court. The appellate court will review all ambiguities,
conclusions, and inferences arising in and from the evidence in a light most favorable to
the appellant, the non-moving party below. Osborne v. Adams, 346 S.C. 4,7, 550 S.E.2d
319,321 (2001); Williams v. Chesterfield Lumber Co., 267 S.C. 607, 230 S.E.2d 447
(1976).

If all ambiguities, conclusions, and inferences arising
in and from the depositions, interrogatories, and Affidavit
are viewed in a light most favorable to the appellant, the
non-moving pafty below, it is clear that there are true and
genuine issues of fact. A jury trial was demanded from day

one; the decision of the trial court should be reversed.




Argument as to Issue One:

1. 1In South Carolina, there are two standards of
applying facts where a summary judgment motion is decided;
the first is the federal standard, meaning not necessarily
an action in federal court, but any action in a State court
where a heightened burden of proof is required, all as

explained by the South Carolina Supreme Court in Hancock v.

Mid-South Management Co., Inc., 381 S.C. 326, 637 S.E.2d

801, (2009);

2. In addition to the federal standard, there is also
the regular, South Carolina Standard, where only a scintilla
of evidence is needed in order to defeat a motion for

summary judgment, all as explained in Hancock, as above;

3. The Trial Court’s summary judgment order, applies the
federal standard; this case is a plain preponderance of
evidence case, where only one scintilla of evidence is
.needed to send the case to a jury;

4. The record in this case is full of sworn, and
admissible testimony in quantities enough to send the case

to a jury, (Record, please see footnote 3)
-7




Argument as to Issue Two:

SC Statute § 15-67-100 requires, (mandates), uses theA
word “shall” when preserving jury trials in title clearing

cases:

“Nothing in this article shall be construed or held
to change the existing law in reference to trials
by jury in all actions of trespass to try titles,
trespass quare clausum fregit ejectment or other
action to recover possession of real estate.”
Appellant asked for a jury trial from day one, (in the
verified complaint,) R.p. 606 in the pleadings, R.pp. 599,

605, 606, 692, and at oral argument:

(Record, Hearing Transcript pg. 40, R.p. 692 lines 14-25, other
specific page numbers will be supplied when the Record on Appeal

is Assembled)

Appellant has a statutory right to a jury trial in this
case which has been ignored by the trial court. Appellant
can prove in excess of twenty years of adverse possession
in front of a jury. 1In addition, the issue of paramount
title is ordinarily a question of fact to be decided by

a jury, Garrett v. lLocke, 309 S.C. 94, 419 S.E.2d4 842,

(Ct.App. 1992). -8-




Argument as to Issue Three:
In the Verified Complaint filed in this case,

plaintiff below swore to the following facts:

(1) Plaintiff is the owner of the land in question;
R.pp. 591, 593, 595.

(2) Plaintiff purchased the land in good faith from
Mrs. Hinson, and is a bona fide purchaser for
value without notice of any adverse claim, or
remainder interest; R.p. 596.

(3) Plaintiff claims title through Reba P. Hinson,
and Levie Hoyt Hinson, the common grantor of the

land in suit; R.p. 593.

(4) There are no remaindermen, R.pp. 596-598.

(Record, Verified Complaint, paragraphs 11 & 12, 15, also 5,
7 & 8, and the plats attached to the complaint as exhibits).

If nothing else, the pleadings in this case create a genuine

issue of material fact.

©




Arqgument as to Issue Four:

Appellant points to page seven of the Rule 59(e) Motion
filed in this action in which Miller v. Leaird, 307 S.C. 56,
413 S.E.2d4 841 (1992) is discussed, R.p. 711. Miller stands
for the proposition that once a statute of limitation in
land has started to run, no subsequent disability will
arrest it. Miller holds that once the statutory period for
adverse possession is activated, the subsequent creation of
a life estate will not suspend the running of such period.
This ruling is relevant in this case because the Will (of
Mr. Hinson) in the present case used the wording “In Fee
Simple”. Then the Mr. Hinson will went on to discuss other

things after the fee was granted. These extra, super-added

words cause the present controversy. But there is no
controversy at all because under Miller, as above, the
words “In Fee Simple” are inserted in the document first
and are therefore in a mechanically superior place to

control what is added afterward, R.pp. 620, 711;




Even if the Mr. Hinson Will

is construed as not being a grant, then Mrs. Hinson

still had at least a color of title through the use of the
words “In Fee Simple” which were placed in the Will well
before any super-added words which Respondents are trying

to use to defeat the will.




Conclusion
Summary judgment “should be cautiously invoked so that
no person will be improperly deprived at trial of disputed

factual issues.” Baughman v. American Telephone and

Ielegraph Co., 306 S.C. 101, 410 S.E.2d 537 (1991). The
awarding of summary judgment, though justified in some
instances, is a somewhat anticipatory>method of resolving
a lawsuit. Therefore, in reviewing a summary judgment, all
evidence and reasonable inferences to be drawn therefrom
are construed in a light most favorable to the party
opposing the motion. If the facts of this care are
evaluated and weighed in the lijht most favorable to the
appellant, then the motion for the summary'judgment should
fail and the summary judgment granted be reversed. This
case must be decided by the fact finders; appellant Mell

Woods has a right to a day in court in front of a jury.

Wy

Mell Woods

Thing\i day of April, 2013.

P.O0. Box 2603
Lancaster, SC 29721 . =18 -
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RECORD FOOTNOTES
Plaintiff’'s Response to Defendant’'s Motion for
Summary Judgment, (Verified), all seven pages of it,
R.pp. 644-650, sets up several fact issues which are
jury issues.
One of which is: Who is telling the truth? It is
the position of appellant that the entire defense
case is built upon lies, because affiant Breakfield
lied (under oath) to get a bogus will admitted to
probate in the first place, R.p. 105, line 12, R.pp.
106-107, R.p. 109. Appellant would refer
to the Breakfield affidavit by page number, but the
respondent counsel had the audacity to number the
pleading in some sort of a foreign language,
appellant reads only English, but in general the
entire Breakfield affidavit contains many lies and
half-truths. And all of this was brought up at the
oral hearing, transcript pg. 40, lines 8-10, “red
marks around what they didﬁ (in thg probate court)
R.p. 692. The probate record shows the full
truth, and shows lying to get into court -- a
jurisdictional defect which may be raised at any

time, R.pp. 02-588.
-13-




fn. 2 The entire case of Moore v. Sanders, 15 S.C. 440,

(1881), was attached to the Rule 59(e) SCRCP motion,

and made available for the use of the trial court,

R.pp. 713-717.

fn. 3: “The record in this case is full of sworn, and
admissible testimony in quantities enough to

send the case to a jury,” namely:

(1) Complaint for Land, all pages and exhibits, Verified,
(Personal Knowledge), R.pp. 591-610.

(2) Response to Defendant’s Motion for Summary Judgment,
all pages and exhibits, Verified (Personal Knowledge),

R.pp. 644-650.

(3) Rule 59(e) SCRCP Motion, R.pp. 705-721.
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