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These are the ones I'm putting 1in.
MS. CLEARY: No, I haven't seen these.
. (Pause.)
MS. CLEARY: No objection.
(WHEREUPON, State's Exhibit Nos. 164 AND
165 were marked for identification and
received into evidence.)
MS. CAMPBELL: Your Honor, may the witness
step down? '
THE COURT: Yeé, ma'am.
(Witness steps down.)

I am going to show you what is marked as State's

- Exhibit 164. Come on this side so the court

reporter can hear you better. What area of town
does this show? |
This is the northeast side of Richland County.
Most specifically it would be the Vineyards
Crossing subdivision.

Okay. If you will step back so they can see on

that side too. The Vineyards Crossing

subdivision -- ahd we keep talking about Baccharis
Drive. 1Is it shown here on fhe diagram?

Yes, ma'am, this would be Baccharis Drive. Once
you make the entrance into the Vineyards Crossing

subdivision on Vineyards Crossing Drive you run
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into Baccharis Drive right here. At this °
intersection you need to go left to right.

And there have been several mentions of the Salley
hbusehon‘andfthe house next-door as well as the
Banks' house, which was two doors down, ‘are those

reflected here?

Yes, ma'am. . The Salley residence is four houses

down from the corner, which would be this house
depicted right here, the Banks' house 1s'two houses
down from that, which would be this house hefe.

As far as anyone having any relationship with
anyone in the Vineyards, did Mr. Hinson have any
reason to be in the Vineyards as:far as 1iving
there or being related to anyone there?

No, ma'am, he did not.

And State's Exhibit Number -- what did I do with

it;'there'it is -- 165, is this .a closer-up view of

the Banks' house as well as the Salleys' house?

It is. The Salleys' house is depicted here as

, and this is
which would be the Banks' residence.

And where did the actual shooting take place?
Based on the icrime scene photographs and what we
have observed, with some certainty we can say that

it occurred in this area right here, which is the
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grassy knoll between 268 and 272, which is the
house next-door to the Salleys.

And that would have been actually in the yard, the
Salleys' yard?

Yes, ma'am, it would have been in the Salleys'
yard.

And I believe Marker B that was testified to

" earlier was where the actual blood was when he fell

~ when he was shot. Is that shown here in this

picture? .
It is.
And would that have been in the Salleys' yard?
It would have been in the Salleys' yard, yes}
And State's Exhibit 17 as 'well, for the record, you
can actually see the line between the houses?
You can actually see the property line in between
the houses based upon the grass right here. |
And is that depicted here?
It is actually depicted on the aerial photograph
here.
And that would have occurred right in here in this
yard? |
Yes, ma'am.

(Witness returns to witness stand.)

Thank you. In your review of this case of the
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evidence, who was the first person -- or who was
the aggressor in this case?
Jamaal Hinson. |
MS. CAMPBELL: Beg the Court's indulgence.
(Pause.)
I'm sorry, I've misquoted something. The number
that I referred to, the 834 number, I misspoke.
That actually belongs to Raymond Asberry?
Correct. | '
And then there 1s“a1sp a number of phone ca11é
between him and Devan‘Bai1ey, and the Defendant's

cell number would have been?

2001. And it shows both accepted calls?
Yes.
Jamaal Hinson, the shootef in this case, do you see
hih here 1in the courtroom?
I do.
Can you identify him for the jury?
Yes, ma'am. Seated between his lawyers at the
table. A

MS. CAMPBELL: Your Honor, may the record
reflect he has identified the Defendant?

THE COURT: Yes, ma'am.

MS. CAMPBELL: Thank you.
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THE COURT: A1l right, please answer any
questions Ms. Cleary may have.

CROSS-EXAMINATION

BY MS. CLEARY:

2 r O >

o r O r o »r

Investigator?

Yes, ma'am.

Is this the report that you submitted on this case?
Yes, ma'am, it is..

And it doesn't have the page numbers on it. Is
this report complete?

Yes, ma'am, it is.

And is it accurate?

It sure is.

And truthful?

Yes, ma'am.

Okay. And you just -- she -- the prosecutor asked
you if Jamaal had any business in Vineyards
Crossing. Do you have any evidence that he was
trespassing on the Banks' property?

No, ma'am.

And, in fact, didn't the Banks say that he had been
there visiting?

Yes, ma'am, he was --

They certainly didn't say that he was not welcome

in their neighborhood?




506

o W 00 N O g A W DN =

N N N N DM N A& A a a2 @A a4 «a - =2
O A WN A, O O O NOO OO RO N~

570

o >» o >

Correct.

Okay. And Jamaal Hinson's parents' house where you
served the warrant, it is actually in a éﬁbdivisfon
right across from Longtown Road, is that correct?
It is down I believe off of Lee Road off of

Longtown, yes, ma'am.

And Lee Road is the road that is just -- it is kind

of the main road close to Vineyards as well?

Yes, ma'am.

" So he was not very far from where he 1ived?

Not far at all, no, ma'am.

Okay. Now,'you said that Demario was not
cooperative, 1s'that correct? .

He -- he -- we had to go find him at B1ythewood
High Schod1. I didn't say he wasn't cooperative.
He -- we had to find him at Blythewood High School,
and he gave us a statement as to what he did that
day.

Okay. And there was no indication that he was
present during this shooting?

No, ma'am, no indication he was present during the
shooting. |

Okay. So did he try to obstruct your investigation
in any wéy once you got a hold of him?

No, ma'am.
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Okay. Now, this map here that you said shows the
property lines, is this the first time you have
seen this?

No, ma'am.

Okay. And when did you first get this?

Earlier in the week.

Oh, earlier in the week. Okay. This is the'first
time. I have seen it, but. Okay, so when youiwere
investigating this crime before this trial, you
weren't interested in what property -- whose
property>anything.occurred on?

We were interested in whoée'property it occurred
on. And we, during the investigation with some
certainty we believed that it occurred on the
Salley residence.

You also said- that you interviewed Raymond Aéberry,
is that true?

I did not interview Raymond Asberry. Sergeaﬁt
E]]is‘interviewed Raymond Asberry, along with
Investigator Kevin Preston.

Oh, okay. Now, you stated that all of your -
evidence indicated that the aggressor in this case
was Jamaal Hinson?

Yes, ma'‘'am.

A1l of your evidence?
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He pointed the gun at --

Okay. Did you receive any evidence that Anthony
came storming towards Jamaal?

Not to my knowledge. I know that one of the
individuals that Sergeanf E1lis talked to made
reference to that. ' |
So you had that information?

We had that information, yes, ma'am.

‘Okay. So the only witness that testified that

Jamaal came up and started it was Andina?

I believe in all the rest of the statements that

‘were taken the other witnesses there, the boys in

‘the truck, as well as Devan Bailey, would tell you

that the gun was pulled first and then the blows
were thrown. .

Okay . Buf they told you-thét he drew the gun
first?

He drew the gun first, yes, ma'am.

Okay. . But they -- didn't they also tell you that
Anthony had apbfoached hih, had come running up'to
him?

They -- 1 be]iéve they approached each other. And
Jamaal approached Mr. Salley's residence where he
was sitting in the car.

So you have evidence that he went up to the house?
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He was walking towards the house based on the
statements that we havé from all of the witnesses,
the boys in the truck,. Devan Bailey --
No, let me --

MS. CAMPBELL: Objection, Your Honor, he has a
right to ffnish answering.
I'm sorry. Go ahead.
Based.on the statements that we had.gotten, Jamaal
Hinson left the Banks' residence and was walking
towards the Salley residence. Anthony Salley
exited the vehicle he was in and was walking
towards Anthony -- I mean, excuse me, was walking
towards Jamaal Hinson.
So it is your testimony that all the:witnesses have
testified that Jamaal came across here and was
going up here to the house?
Was walking in that direction, yes, ma'am.
Didn't Devan say he was walking to give him-a
cigar?
I believe Devan --
That they were parked around here?
They were parked in front of the Salley residence.
Jamaal was coming outside.
So he was going towards the truck, wasn't that the

testimony?
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1 A I don't believe so.
2 Q Okay. So you are saying that the witnesses said
3 | that he walked across here and went up towards the
4 house?
5 A That he was walking towards --
6 Q Or the car?
71 A -- up towards |
8 Q And did ybu do any -investigation into Anthony's
-9 background at all? ‘
10 A We routinely run their criminal baékground as well
11 as any other information that we have. That is
12 routinely ran thrqughout the coUrse of the
13 investigation.
14 Q Okay. 1In the course of your investigation did you
15 learn about --
16 MS. CAMPBELL: Objection, Your Honor. Can we
17 approach?
18 (WHEREUPON, a bench conference was held
19 in the pfesence of the jury but out of
20 the hearing of the jury.)
21 THE COURT: Overruled.
22 BY MS. CLEARY:
23 Q Did you -- in the course of your investigation diq
24 you have an occasion to lTearn that there might be
25 photos that showed that Jamaal had injuries as well
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as Anthony?
While he was in Atlanta?
Yes?
Yes.
Did you try to get those?
No, ma'am. _
Okay. So you weren't interested in seeing whether
Jamaal had any injuries as well?
We didn't have accéss to those photographs.
You didn't have access to it?
Nd, ma'am. He wasn't arfested -- he was arrested
two weeks after the incident and he was transported
to us I believe a day and a half after he was
arrested in Atlanta. ‘
Did you-t}y to see if the Atlanta police had taken
his cell phone from him when they arrested him?
No, ma'am.
A1l right. Thank you.
MS. CLEARY: That's all the questions I have.
THE COURT: Anything else from the State?
MS. CAMPBELL: I don't have anything further.
THE COURT: Anything? Al11 right. Sir, you
may step‘down.
(Witness steps down.)

MS. CAMPBELL: Can I check one thing, Your
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1 Honor?
2 | THE COURT: Yes, ma'am.
3 (Pause.) |
4 MS. SIMPSON: Your Honor, at this time the
5 State rests.
6 THE COURT: Al11 right. Ladies and gent1emeh
7 - of the jury, at this time. the State has rested
8 their case. There are some matters of law that I
9 need to take'up with the attorneys outside of your
10 presence, and therefore I'm going to send'yoﬁ back -
11 . - to the jury room. This may -- it may take about 15
12 - or 20 minutes.  I'11 bring you back in.
13 | - Thank you. '
14 | (WHEREUPON, jury retires to the jury room.)
15 THE .COURT: A11 right. The State has rested.
16 Any mofions? ’
17 MS. CLEARY: Yes, Your Honor. We move for a
18 directed verdict on behalf of the Defendant. Of
19 © course, as you know, murder is,fhe killing of
20 ~ another with malice aforethought,.express'or
21 - implied. And the State must present direct
22 . evidence or substantial circumstantial evidence.
23‘ In this case we do not believe that they have
24 || . presented evidence that Jamaal Hinson acted in
25 malice after he retrieved the gun.. There is no
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express malice. There are no words. There is no

‘indication from any of the witnesses that he had

any sort of reason for wanting to kill him.
The -- there is no evidence of any
premeditation on his part. Devan testified he was

just going to give -him a cigar and that Anthony

* approached him and then they got into a fight.

Obviously there was no sort of plan at all.
And so I don't bé]ieve that they have met:
their burden of proving the malice reqguired.
THE COURT: Thank you; Yes, ma'am?
MS. CAMPBELL: Your Honor, the evidence 1in

" this case is pretty overwhelming as to the presence

of malice. We don't have to prove premeditation;
however, in this case he had it. Basically the

Defendant met up with some young men who he was

- selling weed to. At that point he directs them

before going in the-neighborhood that he knows
where Jamaal lives, he takes him by his home and he
gets his tool, number one.

When he exits the home, the Banks' home, which
is two doors down from the victim's -home, he then
is approaching. At that point he says something, 1
don't remember the exact words, about, this is

going to be your day -- I don't remember what the
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1 words were. As he is approaching; according to one
2 -of the withesses,‘at one time in the course of the
3 fight; it is ongoing, he tells, according to‘one

4 -other witness, another guy to shoot the victim in
-5 the case. And I think the uncontradicted evidence

6 in this case is that at that point ‘he then did go

7 get the gun and shoot the victim-at his own

8 residence.

Qa - To say -that this case,ddesn't have‘malice, and
10 ‘of ¢6urée in the ‘light most favorable to the State,
11 would be a mischaracterization. We don't have to
12 brove.premeditation in this case, but I would
13 . suggest we do. Devan Bailey was directed to pull
14 in front of a house in which he did not drop of f
15 the victim earlier in order to box in the victim SO
16 thaf he4coUid‘not leave his own yérd, éffective]y
17 he was held hostége in *his own driveway. We feel
18 - 1ike this case reeks of malice, respectfu11y,‘Your |
19 Honor .

20 " THE COURT: ATl right. Based on the testimony
21 that has been presented, I am going to respectfully
22 .deny the motion. I believe there are genuine
23 issues of fact for the jury to decide regarding the
24 case, and i-w111 respectfully deny the motion.

25 A1l right. Give me one second.




-_—

N N N N N N - —_ —_ - - -_ - - - —_
a A W N =2 O © O ~N o b w N - O ©© (o] ~ D O B WON

515

579

(Pause.)

THE COURT: A1l right. Ms. Cleary, I want to
ask .your client to stand. Is he prepared to
testify? I have to read him his rights
regarding --

MS. CLEARY: Well, I did want to take up
scheduling with you, but certainly -- I mean, I'm
not -- I don't know whether we need to go forward
today with his testimony.

THE COURT: Well, it is 3:30. I'd 1ike to
keep the case moving. |

MS. CLEARY: Okay. Well, then what I wanted
to do is to be able to clarify the ruling in terms
of what we can do -- in terms of proving our case
or presenting evidence of self-defense, and I
wanted to -- can I do that now?

THE COURT: Yes, ma'am. And I guess we need
to address the issue, the 404 issue that we talked
about again earlier as to -- I'm guessing that you
are wondering if you put him up, if he presents
evidence of the victim's character -- of course,
all the case law says that he -- that they can
rebut it by putting up evidence of the victim's
good character, which I think your concern 1is

whether or not they can put up any evidence of his
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1 character. And if they can, what can they put in.
2 MS. CLEARY: Exactly. And I just wanted to
3 clarify, because she said I was wavering between
4 accident and self-defense. As you know, the case
5 law requires that in order to get a charge of
6 accident I have to show that he was entitled to arm
7 ~himself under\the law, and one of the ways that
8 that is done is arming one's self in self-defense.
9 As in Stafe V. Bufris énd State v. McCaskill.

10 - So that is why that I have been -- that is why
11 I haVe to bring up the se]f-defenée because i have>
12 to show that he'1awfu11y armed himself in
13 -se1f-defen$e, not that he acted in self-defense

14 whén he fired the weapon, but that when he armed
15 himself he was entitled to do so in self-defense.
16 And so I do not intend to be wavering between
17 the two defenses.% Clearly our defense is accident,
18 and that is what I told the jury.

19 | And in order to establish that self-defense

20 that I have to prove, I have to show in order to

21 get an accident charge, one of the things, thé

22 elements I have to show is that he had a reasonable
23 belief that Anthony was armed.

24 | And so all of my research prior to this trial
25 in discussing it with the experts showed that I was
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entitled to show evidence that Anthony carried a
gun and that Jamaal knew about that and that was

the cause of his fear. And that they would then be

“entitled to rebut evidence, for example, to try to

show that Jamaal did not know that Anthony carried
a gun or to show that Anthony did not carry a gun,
but that by introducing that, just to show his
state of mind, I was not opening the door for any
sort of, you know, alleged gang affiliation in
Atlanta two weeks later or every bad thing ever
said about Jamaal, and so I need to know what the
parameters are before I can even know how to
proceed with my case.

And since I've been just a little bit thrown
for a loop, I would just respectfully ask that I be
allowed to begin it tomorrow. Jamaal is not even
going to be my first witness. I have other
witnesses that are not going to be lengthy
because -- well, Shanicka Lee is the witness that I
want to have to establish that -- because in her
statement she said that, he told me -- and that was
referring to Anthony -- that he was going to blast
me and show me a gun.

Okay. Now, she is not anxious to testify and

does not want to testify because -- and even
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1 suggesfed that we might have to send the police out
2 to get her. But that is all that we want from her.
3 And I believe -- I don't knoW whether she is going
4 to say that she told Jamaal that or not, but Jamaal
5 will testify that they were godd friends, they were
6 very good friends. And there is other evidence in
7 the récord to show that. And that she did tell him
8 that about Anthony, and so that he knew that
9 Anthony was telling him that he -- you know, he had
10 a reason to be afraid of him.
11 And then we would also want to be able to put
12 up Raymond Asberry who could corroborate thét he
13 : was there when these discussions about Anthony
14 having, you know, carrying a gun and being willing
15 to show‘it took place.
16 : THE COURT: Al11 right. Are they here prepared
17 to testify?
18 : ‘MS. CLEARY: I'm sorry? N ‘
19 ' THE COURT: Are they’here prepared to testify?
20 MS. CLEARY: Well, Shanicka -- I may have
21 to -- well, I just need 15 minutes to try to get
22 them here. I mean, I admit that it is my life
23 experience that I didn't realize it was going to,
24 you know, move so quickly, but we have all had
25 scheduling issues, and I have not objected to
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any -- you know, starting after their witness from
Atlanta got here. And I would just, since it is
3:30, well, 3:35, and I still think that the case

can be done by tomorrow -- I would first of all ask

that you allow me to find out today what the

parameters of the prior bad acts are going to be so
I can know whether I even want .to have to call a
case at all. And then, secondly, I would ask that
you allow me to wait until first thing tomorrow
morning. |
| THE COURT: Yes, ma'am? |

MS. CAMPBELL: Your Honor, we have no problem
if she needs 15 minutes to get her witness here.
We will be glad to accommodate her. We still have
hours in the day that afe useful and we can go
ahead and start, we would jusf ask. And as far as
accommodating anybody's schedule, I mean, we had no
problem yesterday morning .when we couldn't work at
all accommodating her schedule. And, you know, you
have been very good about accommodating ours as
well, your Honor. And if she needs 15 minutes to
get them here, we'll be glad to. We don't have a
problem waiting 15 minutes.

MS. .CLEARY: Judge, may I just emphas{ze that

maybe they didn't work at all yesterday morhing,
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1 but I was' doing an oral argument I was compe11ed to
2 do by the Court of Appeals.
3 MS. CAMPBELL: I understand. And I would just
4 put on the record you required as far as schedu]ing
5 when we thought we would be finished this morning
6 in front of the defense attorney we told you
7 lunchtime.. We even went a little bit past that and
8 gave her some extra time as far as, you’know, |
9. scheduling everything. You know, we're aware of
10 the scheduling conflicts and problems that come
11 with that, Your Honor. ' We would 1like to go
12 ~ forward. | |
13 As well as her wanting you to rule kKind of 1n‘
14 : spaée‘about what, you know, comes in and doesn't
15 ‘ come in as far as her client, I think that she
16 - ¢ can -- ybu read the law to her on several occasions
17 A as to what she opens the door up to and what fhe
18 . ~ State is able to do, I believe, -Your Honor. You
19 ‘ have been very clear with her. about what may or may
20 © not come in. | | | A
21 E MS. CLEARY: Well, I'm entitled to know what
22 ~ bad acts it is that they want to bring in. ’
23 THE COURT: I think the way -- in reading 404
24 L (a) (1) it says ghatf If in a criminal case
25 - evidence of a pertinent trait of chafacter offered
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by an accused -- and I have it here. It goes in.
And the federal gives a 1little bit more detail.

But it talks about basically if you put in evidence
offered by an accused, then the'prosecution can

rebut -- I mean, offered by the accused regarding

the victim, the prosecution can rebut the same. So

basically. you can't say -- by.virtue of you saying,
oh, my client just went over there to --

MS. CLEARY: Give him a cigar.

THE COURT: -- give him a cigar. And then he,
by saying that, and then you want to introduce
evidence to say that the victim is -- he thought
the victim was violent because the victim --

MS. CLEARY: He had reason to be afraid of the
victim and that is why he saw fit to arm himself.

THE COURT: I'm just trying to see how that is
going to play out. How -- if you think that
somebody is afraid -- if you are afraid of
somebody, you are just going over there to offer
him a cigar?

MS. CLEARY: No, he was bringing it to Devan.
And Devan testified that the reason he parked in
front of Anthony's house was because he thought
that that was Jamaal sitting in the car. So that

there is no sense or reason shown there. But in
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1 any case --

2 THE COURT: I think -- and what is it that you
3 "want these people to be able to testify to

4 regarding the victim's violent nature, that he

‘5 had --

6 - MS. CLEARY: .Not hjs.vTo1ent nature, but that
7 he possessed a gun and showed it to Shanickai

8 That's it.

9 THE‘COURT: -A11 right. And which means they
10 “would be able to, if they had evidence of the

11 Defendant possessing a gunjj-

12 MS. CLEARY: No, that is a completely

13 different issue.

14 " THE COURT: No. It says -- the rule says,

15 evidence of a pertihent traif of character offered
16 - by an accused by the prosecution to rebut the same
17 or if evidence of a trait of the character of the
18 a11eged victim of the crime is offered by the -

19 accused and admitted under 404 (a) (2).
20 And this 1sw-- I'm reading this from the
21 federal evidence book. And it says: Evidence of a
22 pertinent trait of character offered by the
23 prosecution. Because you are in essence saying

24 that he is going there to be peaceful.

25 MS. CLEARY: No.
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THE COURT: To give -- well, you are saying he
went there with no malice -- he didn't go there to
cause a fight?

MS. CLEARY: He didn't go there to see Amp at

‘all -- I mean, Anthony at all.

THE COURT: To his house?

MS. CLEARY: No. I mean, he went -- walked
over to where the truck was parked in front of
Anthony's house. He didn't go to his house. He --
the testimony is that he walked from the Banks'
house over towards where the car was parked on the
street and that he and Amp met up at that point.

But in any case, I just want to clarify, I am
not trying to introduce testimony of his
reputation.. I am not going to ask anybody about
his reputation. I'm asking about specific
instance, which I think they can rebut, and they
can rebut that -- whether he was a gun carrier or
not. And they can rebut whether there was any
reason for Jamaal to fear him.

But in terms of -- and, like I say, I don't

even know what the bad act evidence is that they

‘want to bring in, and I believe I'm entitled to

know that.
THE COURT: Is there any evidence that he
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1 " carried a gun? |
2 MS. CAMPBELL: Oh, lots of it. I mean, he is
3 out on an assault charge where he shot another guy
4 “and said it was an accident -- or he shot at; he
5 missed that one -- when this happened. And I can
6 go on and on. |
7 'There is also evidence that at one point he
8 triedAtovget a gun and he was trying to -- he was
9 going to rob this victim on a prior occasion. . And -
10 let me get my 1list, Your Honor. |
11 (Pause.)
12 MS. CAMPBELL: There is other evidence of bad
13 blood between the two. We tried to stay within the
14 rule and keep it clean, Your Honor. We haven't
15 gone into any of the gang stuff, which is another
16 reason that they didn't get along is becausevhe was
17 - in a gang and he hated the vicfim's best friend.
18 -  There is all kinds of reasons he had to go
19 there. And, of course, Your Honor, just the very
20 fact that he armed.himself prior to going to thé
21 "neighborhood in and of itself kind of refutes some
22 of what she is arguing.
23 He of course, because of his conviction, is
24 not even allowed to carry a gun Tawfully.
25 THE COURT: I was going to ask that too. She
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is saying he can lawfully arm himself. I was going
to ask, if he has a felony he can't lawfully carry
a gun.

MS. CLEARY: Your Honor, there are numerous
cases specifically on point. State versus Burris
being one. 1In thaf case the Defendant was 1h
i1legal possession of a handgun. Nonetheless, the
Supreme Court said.that he could still be entitled
to arm himself if he met the elements of |
self-defense. And that case was specifica]iy on
point.

THE COURT: 1If he met the elements of
self-defense..

MS. CLEARY: -Right.

THE COURT: But you are éaying you are not

‘arguing -- your defense is not self-defense.

MS. CLEARY: No, it is also accident as well

- that they address in fhat case. There is specific

case law on that.

THE COURT: . I guess the -- tell me how he
meets the elements of self-defense, the firsf
element of self-defense. |

MS. CLEARY: Okay. It is our assertion that
with no interest in Anthony at all he came acrdss

the yard to give .Devan a thing, a blunt, that he
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1 was hot'1ddk1ng for any trouble.
2 So‘in-that sense, then he would not be -- he
3 woq]d'be without fault jn bringing on the
4 difficulty. |
5 | And in cases where the Court has found that
. 6 the Defendant couldn't use that aﬁd he ‘was at fau1t
7 or cases where~they could go and try to rob
- 8. somebody‘and'theh that person fights back, well, no
9 obviously you can't use self-defense in those"
10 circumstances, but we doﬁft have that here.
11 | And thé act of arming himself, as I just
12 _ stated,‘theréfare cases that are specific about
13 this, and there was one case where -- I think
14 ‘Burris is a case where a 17-year-old boy had a
15: gun j-:that-the act of arming himself does not mean
16 that he intended to fight. I mean, in thislqountry
17 you are allowed to carfy'a guh if ybu think that
18 you might be in danger. And when he went ovéf
19 - to -- and I'm not -- when he -- I .mean, it is our
20 asserfion that He knew thét Anthony was a dangerous
21 guy and that the whole -- there are numerous people
22 in this neighborhood carrying guns. I mean,
23 Shanicka can testify that she also brandished a gun
24 at some point and that he felt it was necessary to
25 be armed because of that. And so then he also has
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to show the fact he is in actual imminent danger of
Tosing his 11fe.

Now, at the point that he retrieved the gun,
it had already been pointed at his friend, maybe at
him. He had already been punched in the face. So
we already knew that there was serious hostility by
Amp against him. So the Taw wouldn't require him
to just leave the gun on the ground or leave it
with Andina. He retrieved the gun in self-defense,
which he is allowed to do. He is not required to
just leave it there and run from the scene and get
shot in the back. I mean, there is obviously a
fight going on and there is a 1ot of anger and
animosity. So at that point his fear of Tosing his
1ife would be obvious. |

But in order to show -- and, like I said, I'm
not showing self-defense, I just show that he armed
himself in self-defense, so then we also would show

that his belief that he needed to be armed was

reasonable. And that is where we get into
THE COURT: His belief that he needed to be
armed -- and I would maybe understand that if he

was going to the grocery store and he -- or the

mall and the victim frequently hung out there and

then he felt 1ike he needed to be armed to protect
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1. himself, but the first part of self-defense says
| 2 that he didn't bring about any part of the
3 difficulty.
4 And I guess I just can't understand how, on a
5 ‘'self-defense how you are going to get past the fact
6 that he leaves his house, gets a gun, and goes to
T the Defendant's house or two doors down from the
8 Defendant's house and ultimately ends up in front
9 of the Defendant.. And then the fourth element of
10 self-defense says that he -had an opportunity to
11 retreat -- that he didn't have‘an obportunity to
12 retreat.‘
13 MS. CLEARY: The -- he was at the Banks' house
14 because he was having a relationship with Lauren
15 'Banks, and he can‘téstify to that. He was invited
16 thefe. He was welcome to be there. So going to
17 their house and then going, you know, into the
18 . - property in front of their housé, I mean, that is
19 not inviting difficulty in the sense that the case
20 Taw shows, which is usué]1y when you go up and you
21 try to rob somebody. And in Burris the Defendant
22 was entitled to an accident and self-defense
23 charge. He hadra1so --
24 (Pause.)
25 MS. CLEARY: Okay. He had previously shot the
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gun into the ground. That didlnot preclude an act
of defense. He --

THE COURT: What is the cite for Burris?

MS. CLEARY: 334 S.C. 256, 513 S.E.2d 104. 1In
addifion, State v. Mekkler was a case where the
jury had been charged accident. And the Court said
that the intentional pulling of the hammer back on
a shotgun in this case it can still be involuntary
manslaughter because she claimed to discharge it
accidentally.

So even if she unintentionally pulled the
trigger, I mean, in this case she claimed to
unintentionally pull it, and the Court said you
still get that charge because intentionally pulling
a hammer back on a shotgun can still be involuntary
mansTlaughter.

And Mekkler is also instructive on the issue
of -- in that case they allow the Defendant to
bring in thaf she had made a statement -- the
Defendant's “statement had been, it was her or me,
what was I supposed to do, sort of thing. Very
similar to what we have.

And that is admissible to show that the
Defendant believed he was in imminent danger of

losing his 1ife. But those statements were
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1 admissible to show self-defense.
2 THE COURT: Okay. A11 right. Let me hear the
3 response from the State.
4 MS. CAMPBELL: Your Honor, may we just quote
5 State versus -- which one do you want, involuntary.
6 manslaughter or the‘accident-oné first?
7 Involuntarily méns]aughter;~State versus
8 Willie Reese, which was tried here in this |
9 courthouse, talked about how because he was there

10 pointing and presenting a firearm that he was nof

11 ” - entitled to an involuntary mansjaughter charge.

12 || The Supreme Court, not Court of Appeals.

13 THE COURT: Which case is that?

14 MS. CAMPBELL: State v. Willie Reese,

15 R-E-E-S-E.

16 State versus Goodson and everything else, Your
17 ~ Honor, as far as her getting an accident charge,
18 she must then prove the elements that he was

19 unlawfully 1in possessioh“of a pistol. And I don't

20 know how she differentiates -- I guess she admits

21 that he wasn't entitled to be armed,lit was

22 unlawful for him to bring the pistol over there,

23 but then the victim reacted and knocked it out of

24 " his hand and then he became lawfully armed after

25 the fight and they were walking away 1is her
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argument? That is what I got.
THE COURT: A11 right. |
MS. CAMPBELL: He still has a duty to retreat.

"He still has to be without fault. . The first person

uncontradicted, she can't say differently, that

‘pulled out a weapon in this case and started the

entire altercation is her client by every witness,

by her own client's admission, I assume. If he

. says” something different, I can't anticipate that

at this point.

So to say he even gets a sel1f-defense charge
would not be proper in this case with these facts.
The victim is in his own home and it is undisputed
that the initial confrontation takes place in a
driveway and that the actual shooting takes place
in the grassy area of the front yard. So he has a
duty to retreat. He is the one that brings the
gun: He is the one that sets the whole thing up,
he and Devan Bailey. And he is the one that pulls
out the gun first. How was he without fault 1n‘
bringing on -- at whatever point she wants to say
he becomes armed, which I submit, Your Honor,'that
he becomes armed when he goes to his house fo-get
his gun to go to this neighborhood, which he is not

lawfully in possession of.
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1 I'm not saying that fhere are not cases where
2 a person cannot arm themselves 1f they meet the
3 other elements of self-defense, but the case law
4 says she has to meet all the elements of
5 self-defense, and she doesn't. State versus Reese
6 js 370 S.C. 31. ' And that is on the involuntary
7 " manslaughter in that case. |
8 Your‘Honor, I just don't see how under any way
9 she tries to twist,thié tﬁat she can get past those
10 . two prongs, that he is without féu]t or, and/or
11 S that he‘didn't have a duty to retreat. No oné is
12 || alleging this is his home, his car. I mean,‘there
13 is nothing about Castle Doctrihé here that app]ies.
14 So at this point she -is stuck with the four -
15 elements of self-defense. And, respectfully, Your
| 16 Honor, I don't think she can meet at Teast two of
17 ||~ thenm. |
18 You know, it has to be imminent danger of
19 losing his 1ife. At no point, also, Your Honor
20 which is integral fo this, he has to. be in actual
21 imminent danger of losing his 1ife or actually
22 believed he was in imminent danger. There is no
23 point that even anyohe, any of his friends say
24 that -- Mr. Salley is in his own yard. And as far
25 as the testimony in this caée, actually the others
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say that Mr. Salley was losing the fight, that he
ultimately quit because he went to get the gun to
finish it off.

. THE COURT: A1l right. And some of this I

guess will be -- the argument is probably more

‘appropriate for a charge conference as to, you

know, what I will charge at the end of the case.
MS. CAMPBELL: Yes, ma'am. |
THE COURT:. But I guess I would need -- we
would need to proffer Shanicka Lee's testimony as
to what she is going to say regarding the incident

with -- I'm assuming you want to call her first,

'because she is going to have -- you are going to

have to have her testify, number one, that he knew
about what happened.

MS. CLEARY: Right.

THE COURT: 1In order -- he can't just say,

I -- he can't -- I mean, you have got to be able to

 1ink. his state of mind to the incident -- for him

knowing of the incident. I'm assuming that is why
you want to call her.

MS. CLEARY: Right. But she --

THE COURT: That she told him.

MS. CLEARY: She may say that she didn’t tell
him that.
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1 THE COURT: Then how are you.going to
2 establish that he knew about --
'3 MS. CLEARY: Because they were friends. They
4 were very>c1ose. He can testify that she told him
5 and also Raymond Asberry was also present when she
6 told him.
7 This is Andina Lee's sister. And I'm
8 anticipating that she is not going to work with me.
9  'MS. CAMPBELL: Has she talked to her? |
10 MS. CLEARY: Yes.
-_11 | MS. CAMPBELL: And she is not working with
12 you. So she told you she didn't tell him that?
13 : - MS. CLEARY: I have a statement from her where
14 she says --
15 MS. CAMPBELL: That she says that happened,
16 not that she told you --
17 _ MS. CLEARY: Right. But she says that she --
18 that Anthony told me he was going to blast me and
19 | showed me a gun. And I also -- there is tons of
20 évidencé in the discovéry that Shanicka and Jamaal
21 are friends. |
22 THE COURT: I guess -- well, but it doesn't
23 matter if they are friends or not, it has to be
24 something where she is séying that she told him so
25 he would -- if she says, I told him that about the
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incident that happened, then he knows about it
because she is saying; this is what happened and he
told me, the victim told me this.

I'm just trying to understand how do you get
to your client's state of mind being able to prove
that he knew about this other than I guess him
saying somebody told-him. She is going to say she
didn't tell him, he is going to say she did,
according to what you are saying. -

MS. CLEARY: I can impeach her credibiTity in
terms of -- if she says, no, I never told him, you
know, this was such a commonplace event in my 1ife
I never mentioned it to someone that I spend a
great deal of time with. Then his testimony and
Raymond's provide evidence that, yes, he did know
about it.

My point is not to show that it happened, my
point is to show that Jamaal knew about it, and
that is what I believe would be inferred thét she
would have told him and then corroborate thaf,with
Raymond and Jamaal's testimony.

MS. CAMPBELL: So Raymond is going to
corroborate tripﬁe hearsay testimony about what he
heard --

MS. CLEARY: No, he was present.
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MS. CAMPBELL: -- Shanicka say to him.

. MS. CLEARY: - He was present when she said it,
so -- and we're not -- |
MS. CAMPBELL: Said it or said it to him?

MS. CLEARY: It is the only way that we can
show state of mind. It is the only way that we can
show he had knowledge of it.

THE COURT: Well, I mean, I don't know if
Raymond -- if she comes in and says it and she says
that she didn't tell him, I'm not sure how Raymond
is going to come 1h and say that she did.

~ MS. CAMPBELL: Thank you.

 THE-COURT: Which is definité]y‘going to be --
how are you going to get it in under hearsay?

MS. CLEARY: Because we are not offering it

for the truth of the matter asserted, we are

- offering it to show Jamaal's state of mind. And

Mekkler speaks to how -- you know, what hearsay
eVidence is normally -- hearsay 1s\admfssib1e whén
it shows a state of miﬁd-necessary for it to show.
self-defense. _ ,

THE COURT: A11 right. I'11 give you -- I
mean, we worked -- I mean, it kind of deféats the
purpose fof working late last night to leave early

today. I think you have an investigator. Y'all
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can try to see if y'all can locate her. If y'all
can try to locate her and/or Mr. -- I mean, I just
don't want to lose -- I planned on working till
5:30 or so, 6:00 o'clock this afternoon.

'MS. CAMPBELL: She said she could get them in
in 15 minutes. ~ Can we go ahead --

THE COURT: She said she needed 15 minutes to
try to see if she could: locate her.» She said she
is not cooperating.

MS. CAMPBELL: What about Mr. Asberry? He was
here earlier. Where is he? Did she send him away?
MS. CLEARY: I haven't talked to him. I
didn't know he was here. And I don't really

appreciate the impiication.

MS. CAMPBELL: She doesn't know who her own
witness is sitting in the courtroom? |

MS. CLEARY: I haven't talked to him. My
investigator talked to him. Stop impugning my
integrity.

THE COURT: A11 right, guys. Try to see if

"you can get Mr. Asberry, if he is going to testify,

or if Ms. Shanicka Lee is going to testify. I'm
not inclined to lose an afternoon, an hour, hour
and a half of testimony.

MS. CLEARY: Okay. Are we going till 6:00?
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1 .THE COURT: Probably.about 5:30. It just -- I
2 was trying to get through with the case today if we
3 could. |
4 MS. CLEARY: Well --
5 THE COURT: And I'm not saying we are. I'm
6. just saying I didn't intend on stopping af“3:30 or -
7 4:00 o'clock. I mean, I think this morning they
8 kind of knew that -- well, they anticipated that
9 they were going to finish before 1uhch. They - |
10 _didh't. So. we knew it waé'going to probably end
11 ~ + sometime this afternoon, early part of this
12 - afternooﬁ, their dase would end the early part of
13 | . this afternoon.
14 - And as far as self-defense and accident and
‘15 ‘ all that, at this pdint i guess the reason you are
T6 bringing that up is because you want me to make a
17 - ruling as tb what they can put'ih if your client
18 || puts up evidence regarding the victfm's -- bad act
19" ‘ on the part of the victim.
20 |  And, Tike I said, I think it is pretty clear
21 that if he is going to get up and they aré gOing tq
22 say that he went over there to take -- you know, he
23 didn't go over there to cause any problems,
24 dada-dada-dada-da, then it goes -- it is going to
25 be evidence to rebut what he is saying.
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MS. CLEARY: Okay, so --

THE COURT: Evidence of peacefulness. Did he
go ovef there to bé peaceful or did he go over
there to -- it is either one or the other.

, MS. CLEARY: Well, no, he went over there to
talk to Devan. And that is what Devon's testimony
was as well. Or to gfve Devan a cigér. I mean,
that -- .

THE COURT: Well, there has also, Ms. Cleary,
been testimony that for one person saying that, |
this is exactly what I wanted, there is another
testimony where he SaYS, I'm going to my house to
get my tool. There has also been testimony that he
goes to one house and then he comes back and they
notice that he is in the other yard. There has
also been testimony that he pulls the gun first.

The victim strikes him, knocked the gun out of his

hand. There has also been testimony that the

victim -- that he is getting the best of the
victim. And there has been testimony that the
victim, I believe, was on the ground where she had
to help -- when the girlfriend had to pick him up
off the ground. So, I mean, I understand you are
relying on the testimony of Devan Bailey.

MS. CLEARY: 'As well as Derrick Diamond and
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1 Quinton Emerson aé well.
2 THE COURT: And they are both the ones that
. 3 said he picked -- he took the gun and picked it up
4 and pointed it at the victim.
5 MS. CLEARY: Right. But they also say that he
6 was Wa1k1ng towards Devan to give Devan something
7 "and that Anthony approached him.
8 | But what i need to know, though, before I
9 decide how we're going fo_proceed is, is it your
‘10 ru11ngvthat evidénce that he told Richard Johnson
11 that he was a GD, is that evidence more probative
12 than prejudicia1>at this point? I ﬁean, to show
13 ‘that he is not peéceful, like they are saying that
14 they can do.
15 THE COURT: I guess I'm confused now.
16~ MS. CLEARY: I need to know which specific
17 act --
18 THE COURT: I'm trying to figure out. -- now,
19 évidence that he told Richard Johnson that he was a
20 GD. | , |
21 MS. CLEARY: Well, they proffered the
22 testimony of Richard Johnson in Atlanta, for
23 example, that Jamaal to]d him he was a GD. Is that
24 the sort of evidence that you are saying would be
25 admissible to show he is a bad guy?
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THE COURT: No, I think what you are trying to
do, you are trying to show that the accused
carried -- I mean, the victim carried a gun, right? -

MS. CLEARY: Right.

THE COURT: I think they would probably have
the ability to say, so did the Defendant. And
unless -- i

MS. CLEARY: Well, we already know that;

THE COURT: He didn't say anything about --
but I think they can get into other past acts of
him --

MS. CLEARY: I need to know for how many years
and, you know, what I need to prepare for.

THE COURT: It is not -- I mean, under the
rules she can go back --

MS. CLEARY: I mean, I don't think that is
what the rules say. The rule says they can
introduce prior bad acts if they are relative under
any of these Lyles exceptions. | |

MS. CAMPBELL: No, Your Honor. I mean, you
read her the rule over and over. It says what it
says. And it Timits us only in rebuttal to
whatever she puts up. But once she puts in, you
know, that trait, then we're allowed to go into it

on specific instances.
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1 THE COURT: And you are saying those would

2 be -- I'm'not -~ I'm sti1l not sure of the stuff

3 that happened in Atlanta afterwards because

4 | nobody - -

5 MS. CAMPBELL: I'm not sure about that either.
6 I'm talking about other things.

7‘ THE COURT: Nobody said anything -- he didn't
8. say anything about a gun. He didn't say any -- so
9 his proffered testimony --

10 MS. CAMPBELL: I proffered it out of an

11 abundance of caution. And i don’'t know what he 1is
12 going to say when he gets up there.

13 THE COURT: She is saying that they are Qoing
14 to -- if you put -- they want to put in the fact
15 that he has had these assault charges, he's had

16 this, he has had that, under his prior bad acts.

17 And you can go back what, ten years on that?

18 MS. CAMPBELL: As much as we need to, Your

19 Honor, but, you know, essentially she is putting
20 his character in evidence. |
21 MS.‘CLEARY: Your Honor, I believe that if he
22 testified that he had never gotten fnto_any
23 trouble, then that would be opening it up to all
24 sorts of evidence. And there are cases that show,
25 you Know, for_examp]e, the case where the Defendant
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said he'd always protected women and cared a 1ot
about women. Well, that then allows the State to
bring in evidence of prior conflicts with women and
prior attacks 6n women because he opened it up by
saying specifically, I protect women.

If Jamaal sits up there and says, I'm a

peace-loving man, I don't ever carry a gun, then

they can bring in the incidences.

And I just want to make sure for my record as
well that you realize that I'm arguing that they
are not admissible under these rules because we're.
trying to bring in a specific incident of conduct
not to show that that conductlhappened, but that
Jamaal's state of mind was reasonable. 'Okayp We
are not trying to show that Anthony is a bad
person, we're not going to ask anybody-about his
reputation or any kind of bad things that he has

ever done that we do have information about. This

~is a specific incident of him carrying a gun

‘because of course they made it sound like, you

know, he was --
THE COURT: But you don't want to just bring
in the fact that he carries a gun, you want to

bring in the fact that he pulled a gun on a fema]e,

" that the victim pulled a gun on a female and told
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1 her that he was going to blast her or bust a cap in
2 her, or something 1ike that.
3 MS. CLEARY: Well, I mean --
4 THE COURT: And some people may not think
5 carrying a gun, just simply carrying a gun is a bad
6 act, but I think him pulling a gun on someone and
7 tel1ing them that he is going to bust a cap in
8 "~ them, if-that is what it is thét you are --
9 MS. CLEARY: Well, I think it is part of our
10 - obligation to show that Jémaa1 had a reasdnab]e
11 | ~ fear, and so just carrying a gun . is not a
12 reasonable fear, willingness to use it shows that
'13 he has axreasonab1e fear. And I also wanted to‘
14 : emphasize --
15 || THE COURT: Ahd don't you -- and if they have
16 - to prove -- they have to prove -- disprove your
17 | se1f—defensé‘c1a1m beyond a reasonable doubt.
18 || M. CLEARY: Uh-huh. So, as I said --
19 || | THE COURT: And so they would have the
20 prortunity to put something up that'says, no, he
21 wasn't afraid and, no, he wasn‘t afraid, and this
22 is why he wasn't afraid because --
23 MS. CLEARY: If they have evidence he wasn't
24 afraid, yes. But to say he was engaged in a prior
25 incident with something totally unrelated to this
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case, it doesn't show he wasn't afraid. It is not
probative of that, and clearly it is prejudicial,
unduly prejud1c1a1 and not probative. The only
purpose is to show he is a bad guy.

THE COURT: A1l right. Wef1, what we are
going to do first is, because the clock is ticking,
we need to take that 15 minute break, see if you
can locate Shanicka, and if you can locate her, get
her in here this afternoon so.she can testify. = If
I have to proffer her testimony I'11 proffer her
testimony. If I have to proffer Mr. Asberry’s
testimony we will proffer both of their testimony,
and then I can makefa‘ru11ngAas to that.

MS. CAMPBELL: Thank you.

MS. CLEARY: Thank you.

THE COURT: Thank you. We'll take about a 15
minute break. We'l1l let them know it is goihg'to,
probably be -- I will let them know another 15 or
20 minutes.

(WHEREUPON, a break was taken.)

THE COURT: Any luck?

MS. CLEARY: I have not been able to reach
Shanicka. Just two seconds ago we had a missed.
call, we thought maybe it was her so she has gone

out to try to return it. And then we were told
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1 my concern.

2 THE COURT: Okay.

3 (Pause.) ,

4 THE COURT: A11 right. We're going back on

5 the record. Mr. Hinson, let me have you stand,

6 sir.

7 (The Defendant complies.) )

8 THE COURT: And I'm sure youf attorney has

9 ~explained to you, but I will go ahead and I have to
10 advise yoﬁ of your rights, sir.

11 . You understand .that: you have the right --

12 under .our constitution, that the State has tﬁe

13 burden of proving your guilt beyond a reasonable
14 doubt. That you and your attorney do not have to
15 présent any .evidence. Yoq do not have to testify,
16 “sir. If you choose not to testify, the burden is
17 solely upon the State to prove your guilt beyond a
18 reasonable doubt. You have the right to remain

19 silent. The burden, once again, is solely upon the
20 State to present evidence and to prove you guilty
21 beyond a reasonable doubt.
22 However, sir, if you wish to testify, the time
23 to testify will be in the morning at 9:30. You do
24 not have to give me a decision at this time. I
25 will let you talk to your attorney about it this
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evening or first thing in the morning. All right?

THE DEFENDANT: Yes, ma'am.

THE COURT: But you do understand your rights,
is that correct?

THE DEFENDANT: Yes, ma'am.

THE COURT: A1l right. Thank you, sir.

THE DEFENDANT: A1l right.

"THE COURT: Al1 right, anything else? Oh, if

"~ you all have proposed chargeé, can you please -

e-mail those to Aaron, to my law clerk tonight?

And he'11 get you the e-mail address. He'll write

" it down for you if you need it. I think we'll

start -- is Jackie still here?

THE CLERK: I'm heré.

THE COURT: We will order lunch for the jurors
tomorrow. But I think once -- I don't know if
y'all are going to have anything on rebuttal, but
once the Defendant puts up their case, if they put
up one, we'll order lunch, and just be prepafed to
do closing arguments on tomorrow, argue and charge
sometime tomorrow, I don't know what time tomorrow,
but sometime tomorrow.

A11 right. Thank you. See you all in the
morning at 9:30.

(WHEREUPON, court adjourned for the
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evening.)

THE

NOVEMBER 17, 2011

COURT: Al11 right. Good morning. You may

be seated.

A1l
MS.

his prior record. I think he has got to make a

" -decision

.THE

MS.

THE

MS.

goes, he’

THE

MS.
degree.

~ THE
Writing.

MS.

THE

MS.

convictions.

PWID marijuana and an ABHAN offense.

right, are you ready?

CAMPBELL: The only thing, Your Honor, is’

on whether or not he is testifying.
COURT: Ms. Cleary, is he testifying?
CLEARY: Yes, he is.

COURT: A11 right. Yes, ma'am?
CAMPBELL: As far as his prior record
has’a rioting conviction --

COURT: - A what?.

CAMPBELL: -- and a burglary second -
Rioting.

COURT: Oh, rioting. I thought you said

I was going'tolsay --
CAMPBELL: Not writing.
COURT: Rioting and --

CAMPBELL: And that would be the extent of

his prior record?

THE

COURT: Rioting and burglary second.

Pending in our office he a1so'has a

Do you have

And
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pending is PWID marijuana, you said?

MS. CAMPBELL: PWID marijuana.

THE COURT: And ABHAN?

MS. CAMPBELL: And ABHAN.

THE COURT: Yes, ma'am, I will be glad to hear
from you.

MS. CLEARY: I need to make sure the record is
clear for appellate purposes. There are a couple
of issues we argued up here that were not on the
record.

The first thing I'd 1ike to make clear is that
I believe that his statement to the police that he
felt 1ike it was him or me is clearly admiésib1e,
even without him testifying based on the State
versué Mekkler where the Court specifically said
that was admissible to show the element of
self-defense that the Defendant believed that he
was in danger of losing his life.

And also, I attempted to attack the police
investigation by showing that even though the
police knew that Jamaal explained that the killing
was not intentional or not with malice, that they
did nothing to investigate that possibility.

And under Kyle v. Whitley and other cases, of

course the caliber of the investigafion is
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1 certainly probative and can be attacked in ofdef to
-2 present our case.
3 And I believe that the inability for ué‘to be
4 able to introduce that stuff under the State's --
-5 or even bring it up during the State's case in
6 chief is a violation of his Sixth Amendment right
7 to present a defense. And also Article 1, Section
8 14 of the South Carolina Constitution which
) -provides that Hinson Has the right to be fully
10 heard in his defense.
11 THE COURT: Al11 right. Anything?
12 ' MS. CAMPBELL: Your Honor, we just rely on
13 || - what we discussed, those were self-serving
14 . statements, in addition to the case,1aw5 In
15 addition, she mischaracterized what the statement
16 . ‘was to the po11¢e anyway-..
17 | A1l she said was, what was i supposed to do,
18 I jdst bicked it up. He always wénted to fight and
19 stuff.
20 - I don't see anywhere where 1f says what she
21 just put on the record 1f says as far as any
22| - statements made to the police. But even if it did
23 say that, Your Honor, I understand it comes in once
24 he testifies; howeyer,.if it was a self-serving
25 statement it wou1d£proper1y be excluded.
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THE COURT: A1l right. And my ruling waé -- 1
believe my ruling at the bench was that -- well, I
believe the question was, of the four witnesses
didn't one witness -- didn't one witness -- did any
of the witnesses te11‘you that he was acting in
self-defense or that he was not initiating the
fight. I>be11eve that was the question. And there
were four witnesses that, in the course of the
question, that you were aéking him about, which he
was not one of the witnesses that -- one of the
four witnesses that you were referring to. i think
it was the three other people that were in the car,
plus the young lady that was there, Ms. Lee.

When we approached the bench, I believe you
asked at that time could you ask him if there were
any other witnesses -- any other witnesses that
told you that he was -- that he did not initiate
the fight. -There was some discussion, I guess, as

to whether or not he was a Defendant, witness or

" what the Defendant was. But the question waé not

referred to as the Defendant, and I think that was

one of the reasons that I sustained the objection.
The other reason was because it was

self-serving, but I did state that if the statement

came in that I would allow you'to recall the
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1 officer to put. them on the stand regarding the

2 Qa]iber of the investigation and their lack of

3 investigation, if that is what I think you are

4 alleging.

5 ©MS. CLEARY: A1l right. One more.

6 THE COURT: Yes, ma'am.

7 MS. CLEARY: I feel 1ike I need to make the

8 record clear ébout the prior bad acts as well.

9 And, quite frankly, I believe that the State lacks
10 " standard in the. tribunal in constant]y asserting to
11 you that if Jamaal testifie§ that he was afraid of

12 Anthony and just went over there to give Devan a
13 - . cigar, then the door is open for Evans to say fhat
14 he was an active member of a gang or that he .

15 éssau1ted an unrelated person or that he has ever
16 | ' been arrested for.a PWID.

17 ‘ THE COURT: A11 right. And I don't make a .

18 ,_ ruling on that. I think I left and I said, I will

19 rule when I get back. And then you all, when I

20 came back, y'all said y'all égreed to it.

21 . And I said -- I think my ruling was that I
22 - really couldn't even rule on it-until I heard the
23 testimony of Shanicka Lee. And she was never

24 called. Y'all told me that she would probably not
25 be a witness and that she -- you were going to go
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ahead and call the Defendant. I never made a final
ruling on that.

MS. CLEARY: Well, I proffered what her.
statement said, which was that Amp had held a gun
on her. And you said that that was remote and not
admissible under State versus Day. So therefore we
decided not to call her.

THE COURT: You were going to -- but, no, the
way you weré trying to get it in was through{the - -
her sister.

MS. CLEARY: No, no, no. I'm talking about, I
have a signed written statement from Shanicka that
the police took where she said -- and I wanted to
get that in with Shanicka testifying that Anthony
had held a gun to her and then Jamaal would testify
that he knew about that, but you said that that was
not admissible because she didn't hold a gun on
him. _

THE COURT: But I also stated that we would
proffer Shanicka's testimony, and she has never
been presented to proffer her testimony.

MS. CLEARY: But I told you what it is that
she‘said in her statement. I mean, so no mattef
what she said I could bring in that statement.

THE COURT: The problem is you are trying
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1 to -- the problem is you are trying to say, one,

2 that it is state of mind. And I think we had some

3 discussion. There is a difference between saying

4 he carried a gun, that the victim carried a gun,

5 and her getting into a specific instance that he

6 was not involved in. And I further read, I think

7 that case of State v. -- is it the State v. Day

8 ‘case? And in that case the facts are definitely

9 - different than the facts in this dase.

iO In that case, the victim and the Defendant

11 were riding around, they were plotting a murder.

12 He waé -- it was a'murder'for hire case,‘or’

13 something 1ike that. They are riding in the car at
14 the time. So, I mean, the facts in that case are |
15 totally -- the victim and the Defendant were riding
16 16 the car together at the time of the incident.

17 The Court held that evidence of a prior act of
18 violence by the victim directed towards the

19 witnesses was admissible in a murder prosecution
‘20 and is fe1evant'to an eésentia1 element of tﬁe

21 Defendant's self-defense claim to prove the
22 Defendant had reasonable apprehension of violence
.23 from the victim where four months prior to the

24 victim's death the victim held a double-barrel guh
25 to the witness's head for 18 hours as he drove
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around the county accusing her of being involved 1in
a drug trafficking scheme 1in his residence.

The. difference is the Defendant here was not a
party to -- he and the sister and the sister

possibly having a gun and the victim possibly

" having a gun, he was not a part of that. You have

not been able to 1ink him to knowing- about that.
If he was there, if the victim-held a gun to him,
then I would say, okay, yes, that can come in. If
he was there and he saw it. If there was some

criminal conspiracy going on and he was a part of

it and he knew it -- that is what was happening-in
the State v. Day case -- and he knew about it, then
that would -- I mean, that would come in. But .

there has been no ¥ink here to.link Shanicka Lee --

him having -- his state of mind as to the victim
" carrying a gun or being -- not even-carrying»a gun.
You want to say the victim pointed -- that he was

afraid of the victim because of ‘this incident
because he knew that the victim had pulled a gun on
somebody before. And there is nothing that puts
anything to his state of mind to show that he knew
about this.

And I think my ruling yesterdéy was that you

were going to try to locate Ms. Shanicka Lee, and
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1 you asked for 15 minutes to do that. And I told
A2 you that I would -- before I could rule that I
3 probéb]y needed to proffer her statement.' And she
4 is not here to testify. So I can't -- I mean, I
5 can't even hear what she is going‘to say. |
6 | There was some discussion you said yesterday
7 that Shanicka Lee is going to say that she didn't
8 .te11 him and but that he is going to say that she
9 “did- tell him. |
A10 | So un£11 I hear her tesfimony, I don't know if
11 , she told him or not. The statement is not the
‘12f 1ssué. The issue is whether or not he knew about
13 it. How did he know about it, how did he find ouf
14 about it.. .And nobody has presented me any evidence
15 to show me how he found out about it.
16 ~ So I think --.I didn't rule on it as to
17 whether or not thé statement could come in because
18 I never heard -- no one ever presented her to
19 proffer her statement. .
20 MS. CLEARY: Well, the only way that we could
21 establish that he knew about it is from his
22 'testimohy.
23 THE COURT: WQ11, his testimony and her
24 testimony are conflicting, according to you.
25 MS. CLEARY: Right. But I can show that her




—

O ©OW 00 ~N o O A~ W BN

557

626

testimony is not credible, that she andAJamaa1 were
very good friends, and that that was the sort of
thing that she would have told him because they
were good friends. And there is also -- there was
another -- the victim's sister, Elasias Sa11éy, has
said that Shanicka always talked shit about Amp to
Jamaal. _

"THE COURT: I understand that.. But I did not
rule -- my ruling was that I was not going to rule
until we proffered her testimony to heér what she
had to say, and she has not been presented.

So, I mean, I understand, you caﬁ state it for

the record, but I don't even think I made a ruling

~on as to whether or not she could testify to what

it is that she is going to testify until I actually
heard the statement.

. Because the only thing I had was that you said
that she is going to probably say, no, I didn't
tell him that, and he is 'going to say, yes, she
did. And then you also offered Mr. DeBerry -- is
it DeBerry or Asberry -- Asberry to I guess .
corroborate that, yes, she is lying, I was there
when he said it. But then he has not been called
to testify either. |

MS. CLEARY: Okay. Well, the reason that I'm
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1 not going to call them is because from what I

2 understand your ruling to be is that if I attack

3 the victim by saying that he had propensity forl

4 violence, then your ruling is that then they can

5 bring in any kind of --

6 THE COURT: I said there is a chance,

7 depending on what he said, there is a chance that

8 they may be able to -- if he testifies. that hg went .

9 ‘over there and he didn't go over there to cause any
10 prob1ems; he'wasvpeacefu1, or if any of fhe other
11 ‘ victims>-- and that the victim was the aggreséor,
12 and'jf any of the other witnesses says thatkhe was
13 over there and he was oVer there and he was
14 | peaceful, dada-dada-da, then I think at that point
15 that is when thét probably comes in. .

16 But a whole lot of thisis just speculation

17 because I can't -- I haven't heard any of that.

18 And I'm more than happy to proffer any testimony

19 that I need to proffer, but'-- which is the proper
20 way to go about doing it, is proffer the testimony
21 and then.I can make a ruling on it. But I haven't
22 had the testimony to make any ruling.

23 And I already told her that I didn't know how
24 she was going to get into anything that happened in
25 Atlanta. And I‘think we pretty much agree. I
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pretty much suggested that that probably is not
. going to come in. But of course I would have to
hear testimony before -- proffered testimony before

I could even make a ruling on it. Because I'm just
kind of ruling in a vacuum. And I don't -- until I
hear the testimony I don't-know.

I mean, so if -you want to proffer Ms. Lee's
testimony, if you want to proffer Mr. Asberry or if
you want to proffer your client's testimony, I will
be glad to do so, but -- and then make a ruling.
But that was my -- I think my decision yestefday,
is that we were going to proffer testimony, take 15
minutes, y'all were going to try to locate Ms.'Lee
to see what she said.

She may come in and say, yes, I did tell himr

MS. CLEARY: Okay. I understand. But

yesterday you did'say several times that you

‘thought that evidence of a pertinent trait of

character of the victim of the crime offered by an
accused or by the brosecution to rebut the same or
evidence of a character trait of peacefulness of
the victim offered by the prosecution in a homicide
case to rebut evidence that the victim was the:
first aggressor; that you interpreted that to mean

that the prosecution can rebut the same meant that
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1 they could attack his character, but the rule
2 states that if we attack the character of the
3 vfctim, they can rebut the same, the character of
T4 the victim. They cén show evidence that the victim
5 was peaceful, not his character. That is not what
6 the rule says. You cannot rebut bad charactér
7 ‘evidence about the victim with good character
- 8 evidence, or you cannot rebut bad character
9 evidence about the'Defendant, only coufd'they show
10 good character-evidehce ébout‘the victim. And I
11 think -- - o
12 THE COURT: But I think if you open the door
13 regarding pfimary aggressor and that the victim was
14 aggressive and if the -- under the rules, if he
15 says that he went over there to be peaceful, and
16 . peacefulness is a -- and we fa1ked ébout that.
17 Peacefulness as a charadteristic -- and you said he
18 is not going over there to say he is.going over
19 being peaceful. If he goes over there and says, I
20 am being -- I was gbing over there to be peaceful,
21 or, I was just going over there to -- for whatever
22 reason, I wasn't going to cause any problems,
23 then -- and it all depends on how he said it or
24 what he says -- then once he invokes His character,
25 I think then under Rule 404 they have a right to
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rebut his character, is what I think I was saying
yesterday.

If he invoked his character, they have a right
to -- they have a right to rebut his character, if
the Defendant -- if he invokes the victim's
character, they have a right to rebut the victim's
charactér by putting up character witnesses to say
he was a great person, dada-dada-dada-da.

But if he goes over there -- that is what I
was saying to you, it just depends on what he is
going to say. But we haven't heard anything, so I

don't think I can rule on it. And my decision was

that we were going to proffer the testimony df

" Shanicka Lee and anybody else, and we just haven't

done that.

MS. CLEARY: Can Irfake one moment?

THE COURT: . Yes.

(Pause.)

THE COURT: And I can have Debbie look it back
up, if you'd Tlike, to tell us exactly what I said
when we broke 'yesterday for 15 minutes to locate
Ms. Shanjcka Lee. But I'm almost positive -- 1
might be wrong -- I'm almost positive that I said
we would proffer her testimony to see what she

would say and then I would make a decision.
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1 MS. CLEARY: Okay .
2 THE COURT: A1l right.
3 MS. CLEARY: I think I understand your ruling,
4 but -- and we are going to go ahead and have Jamaal
5 testify.
6 THE COURT: Do you want to proffer his
-7 testimony?
8 MS. CLEARY: " No. But I believe that thére,fs
9 relevant evidence related to his prior altercation
10 with Anthony's friend, Richard Thomas, that the
11 || = - = State has provided me information about. So we
“12 -~ would go ahead”and address that issue.
13 . THE COURT: And I think that. is admissible.
14 Pridr conductﬂf--there.is cases that say prior
15 conduct --
16 MS. CLEARY: So --
17 THE COURT: I never ruled that that wasn't
18 : admissible. | o
19 . MS. CLEARY: I know. I just wanted to let you
20 know thatrwe are going to go ahead and address thaf<
21 head-on and that part of'our reason - is fo show, you
22 know, the fear.
23 : THE COURT: Yes, it is State versus Taylor.
24 ' In a murder case, evidence of previous difficulty
25 between the accused and the decedent is admissible.
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508 S.E.2d 870. There ére several cases that state
that.

MS. CLEARY: And this is actually testimony
about a prior incident with Anthony's friend, I
think some has testified that Richard and Anthony
were friends. And my cTient will testify he saw
Richard and Anthony earlier that day and he knew
that they were friends. And we're not -- and that
he was -- you know, that is why he got his gun
because it was fear. I mean, obviously she ¢an try
to show that that is not true, but that is
basically how we're going to present our defense
instead of talking about Anthony and whether he
carried a gun. '

THE COURT: A1l right. Well, let me ask you
this. Does he have any -- other than the Shanicka
Lee, does he have any other knowledge -- is he
going to testify to any other knowledge of him
carrying a gun, the victim?

MS. CLEARY: No.

THE COURT: Because I think we talked about
this yesterday. There is a difference bétween him
carrying a gun and him pointing and presenting a
gun at somebody. '

MS. CLEARY: 1If you -- if it is admissible,
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he'11 testify that, you know, he generally believed
that he carried a gun.

THE COURT: And I don't think that is
character. ~

MS. CAMPBELL: I'm sorry, Your Honor? I just
misséd what you said, I apoTogize. |

THE COURT: That he knows that he carries a
gun. .

MS. CAMPBELL: That's fine. It opens the door
of why he knows that. |

THE COURT: That is not'bad'pharacter.
Somebody carrying a gun is not -- I don't think it
invokes 404 because it is not --

- MS. CAMPBELL: Well, it is illegal.

THE COURT: For the victim to carry a gun?

MS. CAMPBELL: Yes. Just as it is illegal as
he was carrying a gun that day, it is illegal for
the Victim to carry a gun under unlawful carrying
of a pistol. His is illegal because he has been
convicted 6f a felony. 'Un1ess you have a permit,
and there is no one indicating anyone has a pérmit.

| MS. CLEARY: Well --

MS. CAMPBELL: But if she will just let him
testify, theﬁ we can object, you know, at the

proper time when they are going somewhere or
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something, but, you know, I mean -- and I
understand her concerns in trying to tailor this
testimony, but she kind of just needs to put it up
and then, you know, I mean, we have a right to
cross-examine.-

THE COURT: She is just trying to make sure
she didn't open the door so if she says -- if he
says, I know he carried a gun, she doesn't want
y'all to -- which I don't think it is going to rise
to him being able to get any character evidence in.
I mean, the most that they are going to be able to
say is the Defendant carried a gun.

MS. CLEARY: Which we know.

MS. CAMPBELL: And I'm not saying it will come

in at that point under character evidence; however,

- impeachment as to bad blood.

THE COURT: Impeachment as to bad blood
between --

MS. CAMPBELL: Not as to specific prior
instances as to why there is bad blood between the
two, that is a different issue.

THE COURT: Which brings up the gang issue?

MS. CAMPBELL: No, ma'am.

THE COURT: I'm not familiar with what y'é]]

are talking about.




566

635
1 MS. CAMPBELL: Before I go into any gang or
'2 anything of that nature, Your Honor, I will let the
3 "Court know. I don't plan on -- I don't know what
4 he is going to say. It is hard for me to do all
5 this as it is for you in a vacuum without knowing
6 what he is going to say. I don't think she has the
7 right to have you rule on everything. I think she
8 needs to put up the testimony and if we object, we
-'9 object, or whatever. She understands the rules and
10 where she is going with things. I don't know that
11 ‘ it is fair to ask you in a vacuum to prejudge every
12 single question or answer that she's going to get
13 her -- that her client is going to say. You know,
14 that is kind of the nature of what we're here for.
15 THE COURT: Al11 right. |
16 MS. CLEARY: Well, we are ready to go forwafd.
17 || THE COURT: What 1is your position, Ms.
18 Cahpbe]], regarding her putting in -- I think the
19 law clearly says that she can put in the
20 - information regarding previous difficulty between
21 the Defendant and the victim. ‘
22 MS. CAMPBELL: I have no problem with her
23 putting in previous difficulty between them, other
24 than I'have then the right to cross-examine him on
25 | those issues.
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THE COURT: A11 right.

MS. CLEARY: I forgot he has shackles on. I
don't know how you want to address that, but I
don't want the jury to see him in shackles. »

THE COURT: - Yes, sir. I will ask the deputy.

THE DEPUTY: Normally we just put them on the
witness stand.

THE COURT: They won't be able to see him from
the witness stand, will they?.

THE DEPUTY: No, ma'am.

THE COURT: . The shackles are not on his hands,
are they?

- THE DEPUTY: No, ma'am, just his feet.

MS. CLEARY: Can I Took at the witness stand
for a second?

THE COURT: Yes, ma'am.

(Pause.)

MS. CLEARY: Do you want to go ahead and put
him up there?

THE COURT: Are you ready? Okay.

(The Defendant is seated on the witness

stand.)

THE COURT: We will swear him in front of the
jury. |

You can bring them in.
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' (WHEREUPON, the jury came into open

court at approximately 11:24 a.m.)

THE BAILIFF: The jury is present, Your Honor. 3

THE COURT: A11 right. Good morning, ladies
and gentlemen of the jury. As I told you
yesterday, the State has. rested and the Defendant

~has an opportunity to present a case if they choose

‘to do so, and they do choose to present a case.

And Ms[ Cleary has a1ready'ca11édrher first
witriess, the Defendant.

Yes, ma'am, you may. -- well, hé needs to be’
sworn, I'm sorry, I didn't-swear you.

THE.BAILIFF: ‘Place your left hénd on the
Bib1e,‘raise‘your right hand. |

(Witness complies.) | |

THE CLERK: Do you solemnly swear or affirm
that the testimony you give in this case will be
the truth, the whole truth;.and nothing but the
truth, so help you God?

THE WITNESS: VYes; ma'am, I do.

THE.CLERK: Please state your full name for
the record.

THE WITNESS: Jamaal Hinson.

THE COURT: Yes, ma'am.

JAMAAL HINSON,
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after being duly sworn, testified as follows:

.DIRECT EXAMINATION

BY MS. CLEARY:

Jamaal, how old are you?

I'm 21.

And where are you from?

I'm from the northeast part of town.

And where did you go to school? |
I went to LR and I went to Blythewood High.
And have you ever testified before? Have you ever
-sat up there in the witness stand?

No, I have not.

Are you 'a Tittle nervous?

A Tittle bit.

Okay. You've had some problems with the law

before, right?

p -8

Yes. Not that many, though.

o

And you were convicted of burglary second degfee in
20077 |

Yes, ma'am, I p1ed guilty to that.

You pled guilty? Why did you plead guilty?

Because I was guilty. |

Okay. Because you were guilty. And have you
served your time for that conviction?

A I did, in '07.
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1 Q And I know that we just learned that on your rap

2 sheet there is a 2004 conviction for rioting?

3 A Well, Luck Campbell said 2005. I don't remember

4 that. I don't recall that at all.

5 Q  Okay. But it is possib1elthat there was some

6 charge back then? .

7 A Really it is not. I was 1n4a1ternat1ve school in
8 '05. |

9 Q But you admit that you have some convictions?

10 |- A I do.

11 || @  A11 right. Now, let me ask you about Richard

12 Thomas -- not Richard Johnson, who is the fellow in
13 ‘Atlanta, but Richard Thomas; who was Mentioned in
14 earlier testimony this week as being a friend of

15 Anthony's. Did you know Richard Johnson -- I mean,
16 “Richard Thomas?

17 || A Yes, well, I met Richard Thomas back in 2004. I

18 had moved from Leesburg and I was going to go to

19 Blythewood, but Blythewood wasn't finished being
20 built, so thérefore they had freshmén at
21 ‘Blythewood -- they had class at the middle school.
22 THE COURT REPORTER: 1I'm sorry, I didn't hear
23 you. '
24 A I met Richard Thomas in 2004. When I went from
25 Leesburg I had moved to Ash]ey Ridge off of Lee
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Road, but I was supposed to go to either Ridgeview
or Blythewood, but Ridgeview was too full and
Blythewood wasn't finished being built yet, so
therefore the ninth graders had to go to Blythewood
Middle School. It was called Freshmen at
Blythewood.

Freshmen at Blythewood?

And I met him through a female that I was engaged
with, named Ashley Thomas.

Okay . So you had known him for a good while in
2010? |

Right.

Okay. What was your experience with Richard in the
past year or so before this incident? |

In the past year? I mean, we ain't like each other
at all. Every time we see each other, it is always
get into a physical contact or a verbal contact.
Did you know him to carry a weapon?

Yes, ma'am. In fact --.in fact, he was on My -
Space, he had got é‘teardrop, bragging about how he
killed somebody, so I knew he carried a pistb].

He was bragging about how he had k111ed somebody?
Yes, ma'am.

A1l right. And did you know Anthony Salley?

I didn't know him like that, I just knew that he
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was friends with Richard.

So had you ever had a fight, physical fight with
Anthony:prior to this? |

No, not prior to this situation. I only had one

conversation with him ever in my 1ife before the

situation ever occurred.

And did you know that -- did you know whether he
carried a weapon? |
No, I can't say that I knew that he carried a
weapon because I didn't know him‘1jke‘that.
Okay. But you did know that he was best friends
with Richard? :

I did know that.

Okay . A11'right; so tell us what happenéd in the

Fall of 2009 with Richard.

Are you speaking about the incident that occurred
at -the gas station?_

Yes.’

Well, how it transpired was I got the call from
Lauren Banké’ bfother, Which is Kenneth. He was
calling me telling me that Richard was riding
through Falls Mills looking for my little friend,
which was Derrick Randolph.

Riding through where?

Falls Mills, another subdivision right after
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Vineyards Crossing. So he is riding through the
neighborhood and he drew a pistol on Kenneth Banks
asking where Derrick was. So being that that was
my 1ittle friend, and I Tooked at him like a little
brother, I ca11ed'Richard to see what that was
about.

So onbe'---soon as I got on the phone with
Richard, he already started engaging in a verbal
altercation. He told me to meet him at the gas
station, which was the Murphy Expresé on Clemson
Road. So I go to the Murphy Express and it was
Richard, him, Lay~Lay, which is Elasias, and
another dude driving a truck, which was a white
truck -with a blue stripe on 1ti | |

‘But I had left. I had left the gas station
because 1 ain'f want to get in no physical
altercation at no'gas station. So I Tleft.

And then one day I seen him at the AM-PM. Me
and my friend, Raymond Asbefry, we had pulled up to
the gas station and.I seen him. So I rode on.

When I rode on, he had jumped in the car.

He had jumped into your car?

In his car, which was an Explorer at the time. But
as I approached the vehicle, hé hopped back out the

car. So I hit him. We got into a -- we got into a
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1 - fight. And one of my friends jumped in. We in the
2 vehicle now fighting. And he pulls off with me in
3 the back of the truck. | |
4 So when he pulls off, Raymond fell out of the
5 truck, so I'm still in the.truck. ‘I'm telling him
6 to stop. |
7 'Sofyou are in Richard's truck?
81 A Right. In the back seat of the truck, the
9 -Eip]orer. So he didn't stop: . And I did have a
10 pistoi'Qn‘me. And I hit him with it because I
11 wanted him to stop, and he did stop. And I got.out
12 the car. - o | | |
13 || a So how many times did you hit him with the pistol?
14 | A I believe twice. |
15 Q@  And why didn't you go ahead and shoot Richard then?
16 || A Why didn't T shoot him? I mean, because I didn't
17 want to shoot him. ThatAwaén;t my intention to
18 shoot him. - | ,
19 Q Okay. So you and Richard were generally on bad -
20 terms?
21 || A lYes, we was.
22v And he was angry that you had hit him with the
23 pistol?
24 A He was angry that I hit him with the pistol, and I
25 was-angry that he put a pistol on my 1ittle friend,
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which I considered my little brother.

A1l right, let's go on to January 16th, 2010, the
day of this incident. Why were you at Lauren's
house?

That was my girifriend at the time. So that night
I had stayed the night at her house.

Did she invite you there?

Yes, ma‘am.

Okay. And did you go over -there to pick a fight
with Richard or with Anthony?

Ma'am, I didn't even know Richard or Amp or Lay Lay
stayed there until that morning when she gave me
the car.

So what happened that morning?

Well, in the morning I had a couple of missed
calls. I mean, I was selling marijuana out of
there, which everybody knows. So I had a couple of
missed calls. So I called them back. And I asked
Laﬁren if I could hold the truck so I can go make
them transactions.

So she let me hold the car, but the brakes ran
out on me,‘so I had to use the emergency brake just
to stop. But I pulled into the Murphy Expreés.to
see what was wrong with it: That's when I ran into

Devan. He had said he had wanted some marijuana,
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1 some weed. But I didn't want to maké no
2 transaction at the gas station because that is hot.
3 So I told him to follow me back to Lauren's house.
4 He stated he had to get something out the store.
5 And so I told him just to call me when he turned in
6 Vineyards Crbssing.
7 So I pulls up -- I pu1is up to Ladren's house,
8 and I don't -- I don't see -- I pulled back up to
9- - Lauren's house; but before --. |
10 You are in Lauren's truck at thfs point?
11 [ A Yes, ma'am. But before I hopped into the car on my
12 | way out, that is when I knew that Amp and Richard
13 was there because we had got into a verbal
14 altercation. . |
(15 Q Okay, tell me about that discussion with Richard
16 and Anthony.
17 A I.don't really recall the words that we was saying
18 towards each other, but I can say that we was
19 threatening each other, - though. |
20 Q Okay. So -- all right. So af some point ;-'how
21 did you end up in Quinton's truck?
22 A When Devan called me back and say he was turning in
23 Vineyards Crossing, I told him when he get to the
24 stop sign just make a right and I'11 be walking up
25 the street for him to pick me up.
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So when they pulled up, I told him to take me
to my house. I told him that I was going to get my
marijuana, but really I was going to go get my

pistol.

And why did you go get your pistol?

Because me and Richard had -- we made verbal
threats to each other, so therefore I was scared of
what he might try to do to me. So I weﬁt and armed
mysé1f for self-defense towards Richard.

And the last physical altercation you had with
Richard was when you had hit him with the pistol?
Yes, ma'am, the last physical altercation, yes,
ma'am, at the AM-PM.

A1l right. And Richard is known for carrying a
pistol?

Yes, ma'am.

A11 right. Now, after Quinton dropped you off,
what did you do then?

Well, before he dropped me off we had stopped by
the Mobile gas station right before Vineyards
Crossing. I had got some cigars. So I had got him
to drop me off at that -- at Lauren's house. So I
go inside Lauren's house. I'm chilling with her.
And we rolling up -- we rolling weed.

So I get another call, which is from Devan.




578

O © 0O N O g A~ W N -

N N N N N N - — N - - - - - N
N H W N = O ©OW O ~N O O b W N =

647

He tells me he needs a cigar. At the time he was
either 16 or 17, so I didn't want to have him -- I
didn't want to have him going out the truck trying
to find somebody to give him a cigar, so I told him
just to come back.

Now, he didn't know what house I was at
because on his way to come I was wa{king up the
street, but he could get an idea bedause I was
driving a red Jimmy truck, which was a Tfai1b1azer.
So I-just told him to call me. - He knew where I was
at. I told him to call me when he is outside. So
he calls me. And I go out there. And I see him
parked in front of Anthony Salley's house.

Okay. Let me stop you there. Did you say anything
to Devan about -- that day did you and Devan have
any discussion at all about Anthony and Richard?
No, ma'am. In fact, I don't even think he knew
Richard or Amp.

So did you tell Devan to park in front of Anthonyfs
house?

No, ma'am.

Okay. Go ahead, if you would. Tell tHem about
what happened after he. pulled up.

A11 right. So when he calls me and told me that he

wanted -- when he called me and told me he was
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outside, I walked outside. But now I notice hfm
parked in front of Anthony's house and I notice
Anthony was at the caf talking to him.

So I walk -- so I walks up there. And soon as

Anthony seen me, he took off his jacket and he ran
towards me talking about do I have a problem.

So me, not wanting to fight him because he was
bigger than me and I ain't really want to lose no
fight in front of my home boys, I pulled the pistol
to écare him, but he wasn't scared. FHe walked up
on the pistol closer and he told melto shoot him.

And did you shoot him?

‘No, ma'am. I didn't say nothing. But I still had
-the pistol pointed at him, though. |

And why didn't you shoot him?

Because I ain't want to shoot him. I didn't even
want to fight him, so why would I shoot him?
Okay. Did you dislike Anthony?

I mean, really I didn't even know him to dislike
him.

Okay. Al11 right. So he wasn't scared off by the'
weapon? |

No, ma'am.

Okay. And so then what did you do?

He walked up on the pistol and told me to shoot
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1 ~him.
2 Q Okay. And then after that?
3| A  After that I didn't say nothing. He kind of pulled
4 my card, which was called my bluff. So he punched
5 me in the face. I stumbled a l1ittle bit, so he
6 punched me again. And I had dropped -- I had
7 dropped the pistol on the ground. So we get to
8 fighting. And it turned --
9 Q And you are fist-fighting?
10 A Yes, ma'am, fist—fighting.
11 Q Okay. Tell me about the fist-fight. Well, Tet me
12‘ ask you this. Have you ever been in a fist-fight
13 before? |
14 A Yes, ma'am, I been in a lot of them.
15 Q Okay. So, go ahead and tell me about thié
16 fist-fight.
17 A Well, it turns out that I got the best of him, you
18 know, 1like I was beating him real bad. And --
19 Q This is after he had a1ready punched you twice?
20 A Yes, ma'am. And I was beating him reé1 bad. Then.
21 after I was beating him to the point where he
22 stopped defending himself so I felt 1ike the fight
23 was over with because it wasn't no -- it wasn't no
24 need to keep fighting him when he wasn't even
25 fighting back. So --
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So why didn't you just punch him and punch him
until he was --

Why would I do that? He is not even defending
himself. And I thought I had already won the fight
anyway . '

A1l right. So what happened?

I got up. But when 1 got up, that is when I

noticed -- I heard some commotion going on the
whole time, but when I got up, that is when I
noticed that Andina, which was Anthony Salley's
girifriend, had had my pistol the whole time
pointed at Devan, or me, I don't know. But when I
got up, she had threw the pistol on the ground.

And I left Anthony Salley on the ground, so I --
Let me interrupt you for a moment.

Yes, ma'am.

Did -- so you said you saw Andina with the guh.

And how did you feel when you saw her. with the gun?
Did you -- | .

It kind of -- it kind of took me by shock because
I'm thinking it was still on the ground. So when I
seen her with it, I'm like, she could have shot me
the whole time.

Okay. Al11 right. So the fight ended and you

got -- what did you do then? | !
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I got up. And that is when I noticed Andina had.

-
>

the pistol. And she threw it on the ground right
beside her. So I goes to pick the pistol up
because -- well, let me tell you -- let me tell you
1ike this. Now that they know my whereabouts,
which was at Lauren Banks' hodse, I didn't want to
go back to Lauren Banks' house because now they
know where I'm at. And I just beat this man up,

which was Anthony Salley. And my beef is with

o W o0 ~N O O A W N

Richard. So who is to say that he won't call
11 Richard énd let him know where I'm at. So I goes
12 to pick the pistol up. |

13 Q Well, why didn't you just leave the pistol there on

14 the ground?
15 A Because I just beat this man up, so why would I
16 turn my back to him and leave for Andina to shoot
17 : me or to give the pistol to Amp where he can shoot
18 me? .
19 Q So you were afraid for your 1life at that point?
20 || A Yes, ma'am, I was afraid for my life, that I woﬁ1d
21 get shot, especially in my back.
22 Q Okay. So then you went and picked up the pistol?
23 A Yes, ma'am.
24 Q And what happened?
25 A Well, when I picked up the pistol -- when I picked
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up the pistol and I turned around and Anthony was
walking towards me, and I Teft him on the ground, I
thought he was still on the ground, so when I
turned around and seen him walking towards me, it
kind of scared me and I flinched. And I
accidentally pulled the trigger. And then he was
hit. I got scared and I ran. |

You thought he was coming béck after you?

You talking about after I picked the pistol up?
Yes. When you realized he Was no longer on the

ground.

I mean, I don't know what I thought at the time,

but it scared me to turn around and see him right
there.

Okéy} And you have asthma?

Yes, ma'am, I do.

Okay. Tell me how you were feeling right after the
fight ended.

T mean, I was tired. I was amped up. I couldn't

breathe. I was out of breath. And I felt like --
and I felt 1ike I wanted to leave that scenery
because of what just happened, and then I had
possession of this pistol and of weed, now that
gave me more reason to want to leave because I

wasn't trying to go to jail for no pistol charge or
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the marijuana charge.
Q Okay. So I know that you -- those things hapbéned
fast when this happened, but how far away do you
think you were from Anthony when you shot him?
A  Probably a couple of feet.
Okay. A1l right, so then you went to go run out of
the subdivision?
A Yes, ma'am.

Q Okay. And where were you headed?

S W 0o N OO O ks W N
o

A I ain't know where I was headed. I just -- I just
11 ran.

12 Q Okay. And then you -- what happened then?

13 A Well, I seen Demarﬁo's car, I believe his last name
14 is Evans, which was one of my chauffeurs. I call
15 him, he takes me where I need to go, then 1 let him
| 16 smoke for free, I fill his tank up. So I seen his
17 car, so I knew that he was at that house. |

18 Q Okay. But before this incident, did you know that

19 Demario was going to be there at Jarrod Crudup's
20 house? |

21 A No, ma‘'am. I don't even know Jarrod Crudup.

22 Q Okay. But as you were running away from the scene
23 you saw Demario's car?

24 || A Yes, ma'am.

25 Q You knew he was a friend and he could help you get
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out?

Yes, ma'am. And I seen Devan walking jn the house
also as I was approaching. |
Okay. And then eventually -- all right. And where
did you end up at?

After I seen the car?

Yes. |

I had walked in the house with them. I told them
to hold up. And he asked me what had happened. I

~ain't said nothing. And I had walked in the house.

I had walked in the house with them.

I had approabhed Demario. And Devan was
already asking Demario for a ride, and he was
telling him no.

- I was 1ike, Demario, I need you. I was like,
please -- I was like, please take me away from
here.

He was like, why?

I said, man, I just got in a fight and I'm
trying to leave.

Okay. So you eventually ended Qp at another
friend's house, is that correct?

Yes, ma'am. In Demario's statement he told me --
he wrote that he dropped me off at the AM-PM, which

was a gas'stafion, but I believe that he was trying
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1 to help me out because he didn't drop me off at the
2 gas station, he dropped me off at one of my

3 friend's house on Hardscrabble right past the

4 AM-PM.

5 Q Okay. So you are at the friend's house. And why |
6 didn't you call the police and tell them what had

7 happened, that this was an accident?

8 || A I mean, because I never shot nobody before, so

9 being even though it was an accident, I still shot
10 somebody. And I was afraid to go to jail.

11 And then -- and then when I did talk to my

12 friends about turning mysé]f in, they encouraged me
13 ~ not to.

14 Q What did they say?

15 A They was 1ike, turn yourself in? Why would you do
16 that? - Hell, don't turn yourself in. So being that
17 I was vulnerable at the time and didn't know what
18 to do and being that these are my older home boys,
19 I guess I just took heed to that and listened to

20 them.
21 Q And what were ydu thinking about Richard at this

22 time?

23 A I was thinking -- I was thinking like -- at the

24 time I didn't know Anthony Salley -- I didn't know
25 his -- I didn't know his stability, so --
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You didn't know whether Anthony was -- had passed
away or not?’

Right. So I figured Amp would probably call

Richard. and te11‘h1m what happened, and now I have

more issues on my hands. That is why I didn't want
to go back to Lauren's house.

Okay. And why did you run to Atlanta?

Really I wanted to get out of the environment I was
in. And actually I called the warrant division and
I told them I was going to turn myself in, but the-
reason why I didn't at the time is because I was
supposed to go to court that next.week for a
trafficking marijuana Charge; so most of thétvmoney.
that I had went to my lawyer, so I didn't really
have no money but a couple of hundreds to my name.
And did you think a couple of hundred dollars would
enable you to hire an attorneyAto represent you on
a murder charge? | |

No, ma'am.

A11 right. And what about clothes? Did you have a
bag packed?

when I left I only had the clothes on myvback.
Okay. And you said you had a couple of hundred
dollars? | ‘

Yes, ma'am, about $400.
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1 Q  Okay. And then in Atlanta is when you met Richard
2 Johnson?
3 A Well, I was sent to Atlanta to be with Du-Wop. 1
4 don't -- I don't remember his real name. I think
5 he got the same name as mine. But I went to go

6 meet with Du-Wop, but wheﬁ I got up with Du-Wop I
7 was introduced to Richard, which was introduced to
8 me as his cousin, so that is how I met Richard.

9 ‘Q Okay. And you spent two weeks with Richard?

10 A Well --

11 Q Almost two weeks?

12 _'A The first -- the first week -- the first week that
13 I was in A, which was Atlanta, I didn't see

14 Richard. I was -- I was on the east side of

15 ~ Atlanta with somebody else that I knew by the --
16 well, somebody else that ‘I knew. Du-Wop was

17 telling me that he had to get some things in

18 perspective before he come pick me up.

19 Q Okay. But at some point you and Richard were

20 living in motels together?

21 A Motels, hotels, female houses.

22 [ Q Okay. So when you first met Richard, did you

23 immediately tell him that you were wanted for

24 murder?

25 A Well, I only had the clothes on.my back and I
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didn't really have no money,; so he was asking me
questions. And then he was telling me, what about
go to South Carolina. I told him, I can't go, I'm
on -- on parole, I'm on a YOA paro1e; so I told him
I couldn't go there.

So you didn't tell him about the murder at first?

No, not at first I didn't.

A11 right. So eventually you told him -- what did
you tell him? '

I mean --

Related to this shooting?

I mean, like I told you before, I ain't never shot
nobody, . and it was on my conscience. - And I just
wanted to talk to somebody about it, you know. And
being that he was the person I was with and I felt
1ike I got a -- I had a friend, I told him.

And how old were you at that time?

I was 19.

And you thought that Richard was someone you could
trust?

Yes, ma'am, I did.

A1l right. And did you tell him that you shot the
person in front of his girlfriend?

Yes, ma'am. And I inquired of-him -- I told him

that to inquire of him that it was a witness, and I
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also told him that being that it was a witness and
even though I accidentally shot a man, I still shot
a man, so I told him how I think that I missed my
T1ife up.

Okay. Did you ever brag to him about --

No, ma'am, I never bragged about that.

Q A1l right. And, again, did you hate Anthony
Salley? |

A I didn't know Anthony to hate him.

QO W 00 N O o b W N
>

1 Q And, again, you shot Anthony one time. Why didn't
11 you continue to shoot him?

12 || A Because, I mean, it was an accident that I shot him
13 the first time. Why would I shoot him again

14 intentionally?

15 Q So did you kill -- you can tell the jury, did you
16 ki1l Anthony intentionally? '
17 || A I did not ki1l Anthony intentionally. I didn't

18 mean to ki1l him. I didn't want to ki1l him. And
19 I'm very sorry that -- I'm very sorry that I killed
20 him. It be on my mind all the time. Like, you

21 know, my mama -- my mama told me that his family go
22 to church with her, so I been wanting to reach out
23 to the family to apologize. I even wrote a letter
24 I still have in my possession at the jail, but my

25 family told me that it was best not to do that
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being that the situation that is going on because
anything could be used against me. So I didn't
take that route of giving them the letter.
But I do want to apo]ogize_tokthe family, that
I apologize. It was an accident. And I also want
to apologize to Lay Lay because we went to school
together. We went to school together, so we kind
of know about each other.  And I know how that |
might feel.
Please aﬁswer any questiohs;-'
A- Yes, ma'am.
’THE COURT: Please answer any questions Ms.
Campbell may have.
MS. CAMPBELL: May it please the Court?

CROSS-EXAMINATION
BY MS. CAMPBELL: -
Q. Let me get a few things straight. You just
referred to Lay Lay. That would be Anthony's
sister?
Elasias.
Elasias?
Right.
So you knew her, even though you are te]]ing this
jury today you didn't know‘her brother?

A I didn;t even know that they were brothers and
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sisters at the time. I just -- every time I seen
Lay Lay she was by herself or with Richard.
If you can back up.

THE COURT: Hold on one second. The
microphone is --"and I don't know -- let's see if
you back up and see how it sounds, okay?

THE WITNESS: Yes, ma'am.

THE COURT: A11 right. Let's try it again.
Well, can you ask the question again, please?

You stated that you just ---and throughout your

testimony you stated over and over you didn't know

Anthony?

I did not know Anthony. I knew of him. I knew
that that was Richard's fr1'end.‘~

You knew of him. You knew Where he 1ived?

No, ma'am, I did not know where he Tived unti] that
morning of the incident.

Until that morning of the incident. And we will
get back to that in a minute. But when you went
over there that day after you armed yourself having
gotten a riderto your house, you knew where he
Tived?

I knew where he 1ived‘then, yes, ma'am.

Okay. And your claim is is that Lauren Banks is

your girlfriend?
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Yes, ma'am, she was.

Who was having your child?

Um, really I had two females pregnant.

Okay. And neither one of those were Lauren Banks?
No, ma'am. ' -

And Lauren Banks isn't here today?

I don't know where she is at. She is not here,

though.

 And Devan, he's a friend of. yours?

Yes, ma'am.

He looks up to you like a brother?

And I Took down at him like a little brother.
And you look out for him?

Yes, ma'am. |

And you try to take care of him?

Yes, ma'am.

- In fact, you were so concerned that day that your

primary concern was getting him that cigar so that
he didn't have to go to the trouble of trying --
somebody getting one illegally?

Right. |

And Demério, he was your friend? _
No. He just somebody that drove me around. And I
also looked out for.

Your chauffeur?
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Right. Like a favor for a favor.
So your -- you went to Blythewood High School?
I did.

Did you graduate?

No, ma'am.

Why didn't you graduate?

- Because in '06 when I caught that burg1ary second

charge, in '07 I had pled guilty and I caught the
YOA. I did shock. I came home May the 2nd or 3rd

of '08 and I tried to enroll back in school, but

.~ they told me I couldn't because I was a threat, and

if I did, I had to go to another district, probably
District One.

And your testimony is that was based on your
burglary charge, not on what you did at the school?
That's what they told me. |

Okay. But do you remember the things that happened
at the school?

I do.

That maybé they wouldn't let you back for?

I remember a lot of things, but it wasn't from the
riot.

It wasn't for the riot?

No.

Then what was it for?
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A I don't know nothing about no riots.
Q . Do you remember other things?
A ‘I do.
Q  What kind of things?
A Well --
Q When you said you couldn't go back because of.the
burglary, that wasn't true?

A Well, that was true from what the principal told
me. '04 I went to LR. '05 -- '04 I went to LR and
at Blythewood. '05, that is when I went to
Blythewood. I got kicked out for engaging a sexual
altercation with a female. And I went to |
Blythewood Academy. _

Q So it is Blythewood Academy that you'got kicked ouf
of? : o

A No, I got kicked out of Blythewood High School and
went to Blythewood Academy.

Q "Okay. And your testimony is that Lauren Banks 1is

| one of your girlfriends?

A She was my girlfriend.

Q And your testimony is that there had been a
prior -- or you knew Richard to be_dangerous? Is
that your testimony?

A Right.

And you knew Richard and Amp were together?
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When? _

On a prior occasion. You just testifiéd in detail
about'an altercation that occurred that got so bad,
that there was a car involved, you were in the car,
then you had to pistol-whip somebody?

Okay.

Is that right?

A1l right.

And Amp was there?

AmpVWas with him a couple of times whén I seen -
Richard. .

And things got rea]iy bad, that you had to pull out
your pistol, which you happened to have with you on
fhat occasion too, right?

Are you referring to the event at the store? _

You are the one that told me about the event. I
never heard about it.

I was juét making sure that is what you were
talking about so I don't lie.

The event at the store?

Right.

That you had your gun. And at that point you were
getting beaten up so badly that you had to pull out
your pistol, and I think you said you actually

pistol-whipped Richard?
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No, I did not get beat up. He pulled off with me
in the car.

Raymond actually fell out of the car, I think you
said?

Because when he pulled off.

Did Raymond get hurt?

I don't know, I didn't ask him. He is a big boy,
he can hold his own.

Did you get hurt? .

Me?
Yes, you?
No, ma'am.

And this was a very terrifying moment because this
is the reason you are so scared of Richard, right?

That is what you just testified to.

That is not the reason why I'm scared of Richard.

Why are you scared of Richard?

I'm scared of Richard because he threatened to Kkill
me.

He threaténed to k111 you?

Even though we both gave each other verbal threats,
he still threatened me.

Okay.

Therefore my life is in danger;

Okay. Therefore your life is in danger. This is




598

667

-_—

in the Fall before all this happens, right? That

2 is what your testimony just was?

3 A '09. A1l '09.

4 Q And you threatened him back?

5| A I did. |

6 Q Then y'all got in a physical altercation?

7 A At AM-PM, yes, ma'am. |

8 Q At the gas station. Were there other people out
9 there, people that could have been hurt when you
10 pulled off and the car wrecking, and things Tike
11 that?

12 A No. See, the AM-PM, it is not 1ike your average

13 ' store. It is 1ike a hood store or an urban store.
14 It is not really that big. Nobody was in the

15 parking lot but us.

16 || Q A hood store? - An urban store?

17 || A Right.

18 Q@  And you have been in this courtroom --

19 A A convenience store.

20 Q -- and heard all the testimony over the last two
21 days?

22 A Okay .

23 Q I believe you even referred to Demario's statement.
24 So you have read all the statements in this case,

25 right?
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I have.

Prior to today?

I have.

When you are testifying today?

I have.

And when this altercation that put you in fear of
your 1ife happened, your friend fell out of the
car, you don't know if he was hurt or not; so at
that point you called the police tovte11 them what
a threat Richard was?

Both of the things ydu just said was wrong. I
never said that that altercation is why I was
afraid of Richard, and I never said that I called
the police to say he was a threat.

Your lawyer asked you about the altercation for a
reason, right? |

Yes.

And you just testified two seconds ago that y'all
made threats and you were in fear of your life from
Richard.

Because of the threats that he made to me.

Okay .

About a 1life. |

You called the police and told them that your life

was in danger, you needed protection?
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I never called the police.

Why not?

Because, I mean, where I come from, what happens in
society you leave in society.

And you were scared because you knew Richard
carried a gun, right?

Yes, ma'am.-

But it seems 1like on every occasion you have
referred to you are the one with the gun.

Okay, I am, but he has a gun too.

And legally you can't carry a gun?

But legally -- legally I can't carry a gun, but

Tegally I can carry a gun in self-defense.
And you work for a living, right?

Not in a corpofate committee.

Not in'the corporate community?

Committee.

What do you do for a living?

I sell weed.

Is that all you sell?

That's all I sell.

And as part of your job duties, carrying a gun can
be important?

Yes. Yes, ma'am.

And that mdrning that this happened, as you have
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testified to, you were selling weed, I believe --

did you say -- and I might have -- I don't want to
misquote you -- over at Lauren's house earlier?
I wasn't selling weed at Lauren's house, but -- all

right, when I met Devan at the gas statibn, I told

~him to meet me back at Lauren's house because I

didn't want to sell at the gas station because it
was hot. But as he approached me in Vineyards
Crossing, I told him to take me to my house so I

can get my marijuana, which I a]reédy had on me,

- but I wanted to go get the pistol in self-defense

for Richard because he threatened my Tlife.
Okay. And you don't remember telling them you
needed to go get your tool?

No, I don't remember telling them that.

They are wrong about that?

No, not there. He is the only person that said
that.

Because you reviewed all the statements?

Right. You did too, ma'am.

And at that point you went to your house and you
were riding in the back of the truck?

I was.

And you had the marijuana to give to Devan, you

just didn't want to do it -- you don't deal in
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1 public places, is that true?
2 A Well, sometimes dealing in a public place --
3 | THE COURT: Back up just a little bit, okay?
4 THE WITNESS: Yes, ma'am.
5 A Sometimes dealing in a public place will be good
6 because it is a lot going on so you are not the
7 person that they are really looking at.
8 Q Why would Devan testify here that you had already
9 given him the marijuana at the gas station?

10 | A Well, in his statement he said he bought weed from
11 two different people. From another person at the
12 gas station. He never said he got it from me at

13 the gas station.
14 Q And then you go and you get to your house and you
15 get your gun?
16 A Yes, ma'am.
ﬁ? Q Which you had. And one reason you said that you
18 were so scared when all this happened was you had
19 never shot anybody before -- or shot at anybody

. 20 before?
21 || A Right.
22 Is that true?
23 A That's true.
24 MS. CAMPBELL: Your Honor, we have a matter of
25 Taw.
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THE COURT: Al11 right. Ladies and gentlemen
of the jury, I'm going to send you all out for
about five minutes.

(WHEREUPON, the jury retires to the jury

room at 11:03 a.m.)

MS. CAMPBELL: Your Honor, out of an abundance
of caution, I think we have opened the door now for
me go into fhe prior shooting that he did on June
9th of 2009 where he pistol-whipped énd shot at a
young man named Corey Fulton who was in his home at
the time. He‘then confessed to that pending
charge. |

‘ THE COURT: But he hasn't been convicted of
that, has he? _ |

MS. CAMPBELL: No, ma'am. And I would not be
able to get into it if he had not said the words, I
have never shot at anybody. |

MS. CLEARY: No, I'm sorry, she is
mischaracterizing his testimony. He said he had
never shot anyone.

THE WITNESS: Or shot at anyone.

THE COURT: Hold on.

MS. CLEARY: we11; you didn't say that. So he
didn't say he had never shot at anyone.

THE COURT: Don't say anything else, okay?
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1 MS. CLEARY: Obviously he denies this event

2 ever happened.

3 THE COURT: What I wrote down was that he

4 said, I never shot anyone before. I can have her

5 replay -- |

'6‘ MS. CAMPBELL: I asked him specifically if he
7 had ever shot anybody or shot at anybody, and he

8 said no.

9 MS. CLEARY: No, she did not ask him -- I was
10 Tooking --

11 'THE COURT: ® A11 right, well, she -- okay.

12 Well, we have the record here, so we can play it

13 back to hear exactly what he said.A It is going to
14 probab]y take -- because Debbie has to listen to

15 it. But those are pending charges?

16 MS. CAMPBELL: Yes, ma'am. And we would not
17 be able to get into them but for the fact that he
18 said he had never shot at anybody before. And I

19 asked him -- I even followed up to make sure. I

20 said, you‘said you had never shot at anybody, and
21 he said no. And I said, is that the truth. And he
22 said yes.

23 THE COURT: But he hasn't been convicted of
24 it.

25 MS. CAMPBELL: Under -- once he opens the door
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to it, Your Honor, it is -- I'm not going under
609.
THE COURT:l I understand under impeachment,

but --

MS. CAMPBELL: He volunteered the information.
If he never said the statement, I ran because I had
never shot at anybody before or shot anybody
befpre, we wouldn't be able to get into it. I
agree.

MS. CLEARY: And I would for the record --

MS. CAMPBELL: Although there may be another
way we can get into it too because he said he went
over there to be peaceful with no intention of
doing anythﬁng, things happened and it was
accidental and that it was the victim that was the
aggressor. . So that would be another way to get
into it, -as well as the prior proof of final -- and
he happened to have the same gun when he did this
one.

MS. CLEARY: It would be our position that,
first of all, anything about this unrelated
incident would be probative of nothing and be
c1ear1yAprejudicia1; but also that he did not open
the door to 1f and he has not said he went over

there to be peaceful. He said he was going to give
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a friend a digar.
In addition, we -- you know, the only thing
that we know about this case is what the arrest
warrant says. I don't -- I mean, he denies it. I

don't know the facts of the case. I don't know --
I mean, I'thfnk if they wanted to be able to bring
him up there, I think, or whoever this other guy
is, they have to haVe a proffer of that. They
haven't given me anything other than just basic -
arrest warrants.

MS. CAMPBELL: I can ask him about specific
instances and 1imit it to that as far as to whether
he admits or denies it, but there is a prior
occasion where he shot at somebody. |

MS. CLEARY: She can ask him and he can --

MS. CAMPBELL: I would agree we are limited to

_that. I don't know that I can bring in extrinsic

evidence of it, but I have a right to ask him about
it.

MS. CLEARY: But he was charged with assault
and battery of a high and aggravated nature?

THE COURT: You can ask him was he charged
with that. I'm not even ruling on it yet. I'm
just thinking out loud. I don't know -- if he

hasn't been convicted of it, I'm just not sure if
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you can ask him -- I mean, even with the conviction
you can't get into the details. |
MS. CAMPBELL: It would be a prior bad act at

that point, Your Honor. It is not a conviction.

"We are not proceeding under that.

- THE COURT: So you are basically saying
that --

MS. CAMPBELL: It is used for impeachment.

THE COURT: -- you can ask him that and he can
say, I was charged with it but it is not true.

MS. CAMPBELL: Yes.

THE COURT: I haven't been convicted of it.

MS. CAMPBELL: Yes. I can hand up the case
and you can review it.. Basically he went over to
the kid's house, pistol-whipped him with a gun and
then shot at the kid. He did not hit the kid with
the bullet. And ultimately confessed to it, but
said it was an éccident.

MS. CLEARY: And I think she can ask him about
it only if the record shows that she asked that he
denied ever shooting at soﬁebody. And I think --

THE COURT: Well, we are going to have to --
that is going'to be the first thing we have to do

is figure out what the record says. And Debbie

can't look it up until we all be quiet because she
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has to continue to type what we say.
So the question that she is looking for --
well, I guess -- and you are saying that it was on

cross that you asked that? Because on direct I

wrote down what he said in anticipation of this.

And I wrote down that, I never shot anyone before.
So we'll stop. She is going to probably need

about five minutes or so to pull it back up to see.

‘But you think it is on cross for sure?

A1l right, we will take about five minutes.

(WHEREUPON, a break was taken.)

THE COURT: She typed it up. You gave them a
copy?

THE COURT REPORTER: I gave it to them.

THE COURT: A1l right. Yes, ma'am?

MS. CLEARY: You know, I take from this that
she mischaracterized his testimony and said that he
had said he had never shot at anybody before. I
don't know that he actually understood that, but,
in any case, she {s obviously goading him. Not
going by what was said on direct, but she was
goading him. I'don't think she should be allowed
to ask him if he has ever shot at anybody because
she is goading him so she can bring in this

unrelated shooting that obviousTy he hasn't been
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convicted of, he denies, he hasn't been proven
guilty of it. And so she shouldn't even be allowed
to ask him if he had shot at anybody. And I

think -- I just must not have heard it or I would

have objected to that, because that was not what

his testimony was. His testimony was that he had

never shot anybody.
THE COURT: A1l right. Yes, ma'am?
MS. CAMPBELL: Your Honor, the facts of the

" case that we are attempting to elicit this

information from is that he goes to Corey Fulton's
home in the Blythewood area, that's when he puT1ed
out a gun and starts to pistol-whip him. As the
young man is trying to get away from him, he shoots
once, then he is confronted by the mother, who he
then explains to her that he didn't -- it was an
accident that the gun went off.

Had he not brought this up first as the reason
to try to explain why hé was scared to say that he |
had never shot anyone before, alluding to the fact
and basically stating as fact, I mean, that he had
never been in the situation before was just simply
an untruth and we have a right to impeach him on
that.

MS. CLEARY: May I be heard? We carefully,




610

679
1 you know, made sure that he never said he had never
2 been involved in this sort of situation and that he
3 had never shot anybody before. And that is what --
4 I mean, that is true. They don't have any evidence
5 that he had ever shot anyone.
6 MS. CAMPBELL: We have proved that he dealt
7 drugs and shot at people before.
8 MS. CLEARY: -I mean, and hé has not been
9 convicted of these crimes. I mean, those are bare
10 a11egaf10ns at this point. He has not been
11 convicted of it.
12 THE COURT: So let me ask you this. And I'm
13 not ruling, I want to make sure. If I allow her to
14 impeach him as to the, shot ét anybody before, what
15 do you intend on asking him?
16 MS. CAMPBELL: I would just ask him, do you
17 know Corey Fulton and didn't you shoot him -- at
18 him on June the 9th of 2009, and he can explain it
19 wﬁatever way he wants.
20 THE COURT: And if he says no, then what are
21 you going to say?
22 MS. CAMPBELL: Then we may have reply
23 witnesses, but that would be down the line. 1
24 can't --
25 THE COURT: You may have what now?
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MS. CAMPBELL: Reply witnesses.

THE COURT: Okay. But I'm saying for purposes
of his. testimony you can't get into the --

MS. CAMPBELL: I don't think I can get into
all the substantive facts, the fact that he
confessed to it, and all that stuff. I think I can
just ask him if he knows Corey Fulton and on
June the 9th of 2009 did you shoot at him.

MS. CLEARY: I believe she has to accept his
answer and not bring in extrinsic evidence.

MS. CAMPBELL: We can argue that later on down
the road.

THE COURT:-'She can -- but she can't get into
ijt, is what you said are saying. What you'are
saying you are not going to get into it other than
him saying no and keep going.

MS. CAMPBELL: Oh, yes.. Or he may want to
explain. I don't know. I mean, that is his right.
And then, you know, at that point whether or not I
can bring up anything on repfy depends on where we
go from there.

MS. CLEARY:. But you are also putting me in a
position where I should tell him to plead the
Fifth. I mean, and not -- .because he did not say

he shot -- he never shot at anybody. He did not
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say that in direct. She twisted his words around
and is now putting him in a position where he is
going to have to talk about pending charges before
there has ever been a trial or anything. I mean,
and, you know, he is going to deny it because he
always denied it. And she will have gotten what
she's been trying to do since the very beginning,
is bring in a comp1ete1y unrelated charge by
goading him.

MS. CAMPBELL: I'm not goading anyone, Your
Honor. And it is not --

THE COURT: ‘It is cross-examination. And, I
mean, it says here: When all this happened -- and
one reason you‘said that you were so scared when
all this happened was you never shot anybody before
-- shot at anybody before.

And I think you are probably right, that would
have been the time to make an objection.

MS. CLEARY: - I mean, I believe it was, you
know, done so subtly, you know, as to trick him.

THE COURT: He said, right. And then she goes
back again and says, is that true. And he said,
that's true.

MS. CLEARY: But may I say something else?

THE COURT: Yes.
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MS. CLEARY: I also emphasize that she says:

And one reason that you were so scared when all

~ this happened was you never shot anybody before --

shot at anybody before.

He had. never testified to that. She was
trying to say that on direct he said shot -- shoot
at -- when she asked him that.

THE COURT: Well, this is the problem I have,
though, is she asked the question. I didn't get --

I mean, there is no objection. And I understand

"you said you just didn't catch it, but there is no

objection, and so I can't -- if I was ruling as to

your objection, I would have told her to

rephrase -- you could have made that argument at
that time that the question -- he never said that
he didn't -- and I would have said, rephrase the~»

question. But I didn't hear an objection.

Now the answer is out there. He said -- I
don't know if the jurors heard it. I can only -- I
mean, it is in the record, the answer is out there.
He is saying that he has not shot at anybody
before.

MS. CLEARY: But, I mean, I think the fact
that it had to get -- the record shows that, you

know, very subtle, but the insertion of the word
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1 "at" and that she should be allowed to just ask him
2 if he had ever shot anyone before and not.
3 THE COURT: Can I see y'all one second?
4 (WHEREUPON, a bench conference was
5 held.)
6 THE COURT: A11 right. I am going to -- 1
7 guess the best way to phrase this is, part of the
8 problem, as I kind of explained, is the answer
9 is -- the question was asked twice: Right? Is
10 that true? Yes, that's true.
11 Then she says, we're going to -- can we send
12 the jurors out, I have a matter of law. Then i
13 send the jurors out.
14 And during the time that we're discussing it,
15 Ms. C1eary may not have heard it and I may not have
16 heard it, but then the Defendant said, no, I did
17 say shot at anybody before or shot -- shot anybody
18 before or shot at anybody before.
19 Of course, he is on the witness stand. His
20 attorney didn't have an opportunity -- she -- after
21 that I instructed him not to say anything else.
22 But I don't think that there was any
23 misunderstanding with him regarding the question of
24 whether or not it was a misunderstanding as to
25 whether or not when his attorney heard. He clearly
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stéted that -- what his.answer was.

I am going to é]]ow only testimony regarding,
isn't it true, dada-dada-dada-da, 2009. Andfthat
is it. He can answer it yes or no, and then we can
move on.

MS. CAMPBELL: Okay.

THE COURT: Al11 right. You can bring them in.

(WHEREQPON,'the jury came into open

court at approkimate]y 11:47 a.m.)

THE BAILIFF: The jury is present, Your Honor.

" THE COURT: A11 right. You may continue..

MS. CAMPBELL: Thank you, your‘Honor. |

CROSS-EXAMINATION CONTINUES

BY. MS. CAMPBELL: .

Q

o > O »

went to a residence at |

Mr. Hinson, before the break I asked you about had

- you ever shot at,anybodyrbefore. Ahe you familiar

with a young man named Corey Fulton?
Yes, ma'am, I .do. ‘
And do you recall on June the 9th of 2009 when you

and you shot

a handgun at him?

" No, I did not shoot a handgun at him.

So you are denying that?

"I am denying that.

" Your testimony here today has been that you didn't:
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1 really know Anthony Salley?

21 A Right. I didn't know him.

3 Q Did you know his nickname?

4 A I knew him as Amp.

5 Q And you knew he hung out with Richard Thomas,

6 right? |

7 A ‘Right. ’

8 Q And you had bad blood with Richard Thomas

9 definitely? o

10 || A- Right.

11 Q VXBut your testimony here today is thaf you didn't

12 ' réa]]y know who he was -- know him at all?

13 | A I didn't know him at all.

14 | @  And the only time had any dealings with him was on
15 a prior occaéion the Fall before that when he was
16 involved in the fight that you have described to
17 the jury? |

18 A Anthbny waé not involved in that fighf in the Faltl.
19 || Q Was he present for that fight in the Fall1?.
20 A He was nbt. |
21 Q Okay. I misunderstood when I wrote that down. Was
22 there an incident at a gas station where you said
23 Richard, Amp and Lay Lay and another person were
24 there in a white truck?
25 A Ma'am, I tell you, when Richard approached one of
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my girlfriends, which was Lauren Banks, her
brother, when they approached him, he pulled a
pistol on Kenneth Banks looking for my Tittle
friend.

d‘ And I'm sorry if I messed that it up.

A Right. |

Q It was a different incident where he was present?

A Right.

Q  And were you present when that happened?

A Me?

Q  Yes, you.

A I was not present when that happened in Falls
Mi]]s.

Q But you were aware at the time -- and who actually
pulled a gun on Kenny Banks that you are talking
about?

A Richard did.

Q And Amp was present when that happened?

A I don't know, but when I called Richard and we had

" a verbal conversation, he told me to come to the
gas station. And when I did, Amp was with him at
the gas station.

Okay. And that is when you saw him?
A Right.
Q And pulling a gun on somebody is é serious offense?
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I mean --

I mean, you were concerned for your friend Kenny?
No. I was concerned for Derrick, who was the
person they were looking for.

Okay. Who did he pull the gun on? I'm getting
mixed up now.

He pulled the gun on Kenny and asked him where was

VDerfick.

Asking for Derrick. So he is after one of your
people? |

Right.

Is Derrick one of your guys?

He's one of my friends.

One of your friends, okay. And Kenny is one of
your friends?

No. I just -- I just used to mess with his sister.
Okay. Kenny is not your friend. But you knew he
had pulled a gun on Kenny, and this concerned you

enough for you to make a phone call to Richard so

. that you would have a face-to-face confrontation?

It didn't concern me that he pulled the pistol on
Kenny. I don't know Kenny to care ébout him. It
concerned me that he was looking for --

Derrick?

-- my friend, which was Derrick.
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So you knew he was looking for your friend Derrick
maybe to do something bad?

Right.

So did you call the police then?

I called Richard to ask what was going on.

Why didn't you call the police to protect your,

friend?

Because, 1ike I told you before, Ms. Campbe]T, what
happens in society you leave it in society. |
You have your own set of rules?

I mean --

The law doesn't apply to you?

I wouldn't say I have my own set of rules, I would
just say that is my thought proceés.

The law doesn't apply to you?

(No response.)

Are you -- do you want to answer?

I have no answer to that.

Okay. And you didn't know Richland at all and you
had no bad blood with him -- I mean, excuse me,

I'm sorry -- Amp?

I don't know Anthony at all, correct, but I knew
who he was and I knew he hangs out with Richard.

So there was no reason Andina would think y'all had

bad blood between each other?
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1 A We didn't have bad blood. He probably had tension
2 against me because of me and Richard and being that
3 is his friend, just 1ike I engaged tension with

4 Richard because of him and Derrick.

5 Q Well, you have had -an opportunity to review all the
6 statements in this case, haven't you?

7 A Yes.

8 Q_ And Laureh Banks, who is no longer around, we can't
9 find her --
10 A A1l right.
11 Q Do you know why she would say that you referred to
12 Amp as a pussy, you don't Tike him, you beat him up
13 before?

14 A Me and Anthony never got into a fight. And I

15 didn't say that. I said -- I asked did they -- 1
16 said the person hanging that was with Richard, I
17 | said that was my enemy.

18 Q But didn't know him but you had fought him before?
19 A I never fought him before.

20 Q Well, why would Lauren say that, do you know?

21 A Who knows? When something like that happens, you
22 never know what is going on through a person's

23 mind. She could be misinterpreting her words. Or
24 . the police probably could have, because she didn't

25 write that statement, the police did.
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So the police put that in the statement just

‘randomly?

I mean, they could have.

They could have. You don't care for the police?

I didn't say that. | |
Well, why would the police make up stuff about you?
I didn't say that. I said they -- o

MS. CLEARY: Your Honor --

THE COURT: Hold on. '

MS. CLEARY: I'm sorry. I'd 1ike to object.
She's asking him to speculate on What the police
are doing and, I mean, I think she needs to move on
after asking him about whether he thought --

THE COURT: A1l right. Sustained as to
speculation.-

MS. CLEARY: Thank you.

Do you of any reason why the police would make up
something?

I didn't say that they would make up something, I
said they probably misinterpreted her words
because, really, nobody wrote their own statement,
the police typed it up as they were speaking.

And then she signed it at the bottom, right?

Okay. But --

That is what it says.
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Okay .

But you didn't know him? And you didn't have any
bad blood with him?

I didn't. And I never'fought Anthony ever. 1
never had no physical contact with Anthony ever. I
only had two convefsations with him ever.

Let me ask you this. You said you were over at the
Banks earlier that day?

I had stayed the night.

And you had stayed overnight with Lauren?

Friday night.

And she was one of girlfriends, right?

That was the only girlfriend I had.

The only girlfriend, okay. And that next morning
you got up -- and you didn't have your gun with you
at that point, right?

Right.

And then you ended up getting a phone call from
Devan?v

No, I didn't get a phone call from him.

How did you end up at the gas station?

Because, like I told you before, Ms. Campbell, I
had missed calls so I had asked Lauren could I hold
her car where I could go make them deliveries and

transactions.
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So you were going to the store to make deliveries
and transactions?

I pu11éd -- I pulled into the store because the
brakes was not working, I had to use the emergency
brake, and that is when I seen Devan.

But Devan didn't call you before that?

No, ma'am. A !

And at that point Devan wénted some weed, right?

Yes, ma'am.

~ And he was like a 1ittle brother to you so you

helped him out sometime?

Yes, ma'am.

“And at that point you didn't give any weed then,

you told him you would have to give him weed later?
Is that your story?

No, I told him to come to Vineyards Crossing
because I didn't want to sell weed at that store
because that was hot.

Hot? ‘

Hot as in -- hot as 'in me not wanting to do it
there because it was people out there to see what I
was doing. |

And then at some point he comes to Vineyards
Crossing, right? And that is whére he picked you

up?
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Right.

And at that point did you give him his marijuana?
A No, I told him that I had to go‘to the house and
get it.

‘Get some marijuana?

Right.

Q That's what you told him? You never told anybody
you had to go get your tool?

A No, but I did go get my pistol, though, but I just

© © ® N O O & W N
>
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told him to get marijuana.

11 Q Why did you need your pistol?

12 A Because, 1like I fo]d --

13 Q You didn't know where Amp lived, did you?

14 || A No.

15 Q You didn't know he Was in the neighborhood?

16 A I knew he was in the neighborhood from when I left
17 Lauren's house that morning, but I never knew he
18 stayed there prior before that morning.

19 Q Okay. Well, let's back up, because you left that
20 part out. How did you know he was in the

21 neighborhood from that morning?

22 A Because when I came out the house that morning, me
23 and Richard had a verbal altercation, which I

24 already told you, that we threatened each other.
25 Q And that was that morning?
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That was that morning.

Okay. - So now there is a fight that morning that
happened, and that is the reason you went and got
your pistol?

Ma'am, I said a verbal altercation, not no physical
altercation.

Okay. And then what happened?

Then we threatened each other. He threatened my
1ife; I threatened his 1ife back.

At that point, when he threatened your life, you

were scared? Or you felt threatened?

I felt threatened of what he would do to my life.

So you needed to go get your gun?

-Exactly.
" You didn't call the police?

I already answered that question.

Okay. And then at what point do you give Devan his

. marijuana? You didn't give it to him when you met

up with him at Vineyards Crossing?

After we went to my house and I got the pistol, on
the way back to Lauren's house, that's when I gave
it to him.

Well, why didn't you just give him his marijuana
and let him go on his merry way? You had another

car?
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No, I did not.

Where was the red car you had been driving around?
It was in the driveway because, 1ike I told you,
the brakes went out. I had to use the emergency
brake just to stop.

And that is how you got it home?

Yes.

Okay. And at that point you needed a ride to go
get your gun? |

Right.

So you knew Richard was in the neighborhood, you
knew he had made threats, you felt threatened from
him, and he was in Vineyards Crossing?

Right. |

So you decide to go home -- and you stayed at-home?
No, I did not. I was going to go back to Lauren's
house.

Because you weren't planning on doing anything with
the pistol, that was just your version of
self-defense?

I wasn't planning on doing nothing with the pisto].'
I was -- I got the pistol in case he tried to take
my life for self-defense towards Richard.

Towards Richard. So you knew when you went back to

Vineyards Crossing that you may come into some
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conflict, but that wasn't going to back you off?

You wouldn't just stay at home?

When ‘I came back to Vineyards Crossing, Richard

wasn't even there no more.

So you go back and they drop you off in front of
the Banks' house, is that right?

Right. |

And your testimony 1s‘you'd1dn't know where Amp

Tived?

Until that morning when I seen him in the front

yard. A

So at that point when you met up with Devan, you
did know where Amp lived?

Right."I knew -- I knew that he was there.

In that house?

Right.

Two doors down?

Right. Well, really, I thought it was next-door

until --

‘And you knew Amp was associated with Richard?

Right.

And instead of just going home and staying thefe
because you perceived this threat -- you just said
a threat to your 1life -- didn't call the police,

didn't call for anything else, you just armed
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yourself and returned to where the threat was?

I went back to Lauren's house, for one, all my
belongings are there.

Really?

Right.

And have you read Lauren's statement?

Yes, I read it. |

It doesn't say all your belongings were there?
Was she asked that?

Then what happened? Then you go back and you are
armed at this point. And you go 1hto fhe Banks'
house?

Yes, ma'am.

Once they drop you off?

Yes, ma'am. '

So you get directly out of the truck. Did they
drop you off in front of the Banks' house?

I believe so, yes, ma'am.

So they knew which house you went into?

Yes, ma'am.

So you went into that house. And they were outside

when you did that?
Yes, ma'am.
And then you go into the house. And how Tong did

you stay in the house?
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We11, I bust down two cigars, and by the time I did
that, that is when I got the call.

Wait, wait, you aré going to have to he1b me here.
What does bust down two cigars mean?

I opened up two -- see, when you smoke weed;Ayou
put it in a cigar. You take the guts out.

So you were making marijuana cigars, is that a fair

characterization? Or were you smoking them?

I was making -- we call it blunts.

A blunt. Okay. And you made two of those. And
then what Happehed? |

I got a call from Devan saying that he wanted a’}
cigar. | '7

And at'that point you went béck out the front of
the house? | |
I told him -- I told him to call me when he came in
Vineyards Crossing, and when he called mé, that's
when I went outside.

So there was more than one phone call? -

He called me séying he wanted a cigar.

Yes, I --

And he called me again and said he was outside.

Okay. So there were two phone calls?

- Right.

And at that point you went out the front door and
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waited for him to come up to the front door?

-

A No. When I went out -- when I went in front of the
front door, he was already parked in front of
Anthony's house. Why --

Q Which you knew was Anthony's house? That's what
you just said.

A I knew that Anthony was there, yes, I did.

Q ‘So at this point you armed yourself, you know that

your life is being threatened by Richard, who is

© © O N O O A W N

friends of Amp, who is at a house two doors down,
411 and you come out the front door and you are armed?
12 A Right.

13 Q ~So then did you wait for him to come down the

14 street to you?

15 A Anthony was yelling at my 1ittle homie, which is my
16 Tittle friend. I didn't know what was going on.

17 Q Whoa, whoa, whoa. Anthony was now yelling at your

18 || friend?

19 A Yes.

20 Q Who was he yelling at?

21 A Devan.

22 Q Down at the driveway?

23 A Anthony was at the truck talking to Devan.

24 Q So Anthony is now out of the car at the truck

25 talking to Devan in his own driveway, is that
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correct? And you are two doors down?

Ma'am --

When you come out of the house --

Devan -- Devan -- they was not parked in the
driveway, they was parked on the street in front of
the house. |

The gray truck was?

In front of the street -- in the street.

Where were Devan and Anthony having this
conversation where Anthony is yelling af your -
friend?

Right outside the truck.

So you go down there to protect him now?

No, I go down there to give him the cigar.

But 'you have your gun. And you know Amp 1is
associated with the person who has just threatened
your 1ife?

Right. But that don't --

But you didn't go down there with any intent?

No, because Richard was not even there. .No,‘I
don't even know Amp to have a problem with him.
Well, why did you go down there at all?

Ma'am, because Devan ca11ed me back for a cigar.
Therefore, if he never called me I would have never

came outside. So when he called me for the cigaf,
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why would I not go out there and give him a cigar?
Well, at the point that you see Amp yelling at him
now, didn't you perceive there was going to be some
problem, according to you?

No.

So your testimony now is that you see him yelling.
Could you hear what he is saying?

No, ma'am, I couldn't, I was two doors down.

And was his manner aggressive?

I can't recall.

Was he raising up a fist?

No, ma'am.

Was he making any gestures?

No, ma'am;

And so then you decided at that point that
everything was going to be okay and you just needed
to go two doors down where Devan happened to tell
them to drop him off, not in front of your house --.
the house where he dropped you?

See, when I had came out the house that morning and
seen Devan parked in front of the house, I didn't
know why he parked in front of the house, but now
come to find out he said he seen a 1ight-skinned
person in the car and he thought it was me. That's

why he stopped in front of the house.
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Is that what you told Devan to say?
No, ma'am. Devan said he wasn't Tistening to what
I was saying, remember?

I remember. At that point, then, you go two doors

* down and confront Anthony Salley?

I didn't confront nobody.

Well, at what point did you feel it was necessary
to pull your gun out -- where did you have it?

It was on my waistband. |

In your waistband -- to pull your gun out and point
it point-blank within arm's reach at Anthony
Salley?

Yeé, ma'am, because when I was approaching Devan,
Anthony Salley turned around and saw me and
starting taking off his jacket and he ran towards
me.

He ran towards you?

Yes, ma'am.

Okay. And at that point are you thinking, oh, my
gosh, this guy is a threat to me, I better back
off, I need to get out of this? Because you didn't
see any gun?

I didn't see no gun, but I didn't even want to
fight him.

You didn't even want to fight him?
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I didn't want to fight him.

So at that point did you just pull the gun out to
control him?

No, I pulled the gun out to scare him away. I
thought he was just going to lTeave the whole
situation alone.

It was his house. You now say you knew that?

I knew that he was there.

And at that point when you pulled the gun out, do
you remember what you said?

I didn't say nothing.

So the witnesses are wrong about-what you said
about wanting that situation to happen?

I mean, I probably said something about, I'm not
fighting you, but as far as --

No, that is not what you said.

I didn't say -- I didn't say nothing verbally
threatening or nothing.

You didn't say anything -- and I don't know the
exact words, they can remembef -- about how you
wanted that to happen this way? |

To my knowledge nobody said that but Andina, and,
no, ma'am, I didn't say that.

So Andina is not credible?

I mean, that is her -- I'm not saying she -- I'm
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not saying she is not credible, I'm just saying she
could have said anything.
Okay. Then the fight starts, right?
Right.
But you admit, prior to Anthony Sa11ey laying one
hand on you, you had the gun out and you were
pointing it at him?
Yes, ma'am.
And how close was he, as close as you and me?
Yes, ma'am, just Tike that.
How far?
Like that right ‘there.
Right there?
(Nods affirmatively.)
And then he goes to punch you and the gun goes
tumbling?
No. He walked up on me and said, shoot me.
He walked up on you. And he said, shoot me?
He walked up to the pistol and said, if you are
goihg to shoot me, then shoot me.
And that is when he hit you? ,
He said -- he walked up on the pfsto1, He said, if
yod are going to shoot me, then shoot me.
And I didn't say nothing. But I still have --
I do still have the pistol pointed at him.
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1 Q And that is the part I want to make sure we are

2 right on. You still had the pistol pointed at‘him?
3 A Right.

4 Q And it was Toaded?

5 A Right.

6 || Q And it worked?

7 A I didn't know; I had never shot it before.

8 MS. CAMPBELL: Your Honor, we have another

9 matter of law.

1Q THE COURT: Al1 right, 1ad1es and gent]emeh of
11 the jury, I'm going to send ydu all out for

12 hopefully another five minutes.

13 (WHEREUPON, the jury retires to the jury

14 room at 12:03 p.m.)

15 MS. CAMPBELL: Your Honor, at this time, I was
16 not going to go any further than that, but on the
17 day that he shot Corey, he also had a .40-caliber
18 pistol which matched the description of the one --
19 this one that he said he had never shot before.

20 MS. CLEARY: I don't know anything abodt it,
21 but I know -- I mean, they can't say that it was

22 the same pistol. -

23 | THE COURT: Yes. I mean, if there are any --
24 if there are matching serial numbers or anything to
25 be able to say it is the same pistol.
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MS. CLEARY: There are a lot of .40 --

MS. CAMPBELL: Did he say he had never shot it
before or he had never shot a gun before, I can't
remember which.

THE COURT: He said he never shot that gun.
You asked him did that gun work. Ahd he said, I
don't know, I néver shot it before.

MS. CAMPBELL: Our contention would beAweI
would then be able to ask him if this was the same
gun he used on that day, where he shot it before.

THE COURT: He said -- he denied it earlier.

MS. CLEARY: He denied the shooting earlier.

THE COURT: He denied the question earlier
about Corey whatever --

MS. CAMPBELL: I will just go back and clarify
if he had ever shot that gun before. Okay.

THE COURT: A11 right. You can bring them

" back in.

(WHEREUPON, the jury came into open

court at apprbximate]y 12:09 p.m.)

THE BAILIFF: The jurors are all present, Your
Honor.

THE COURT: A1l right. Yes, ma'am, you may
continue.

BY MS. CAMPBELL:
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1 Q For clarification, your testimony here today is

2 that you had never shot that gun before?

3 A Right, I never shot that pistol before -- before

4 that situation.

5 Q So you are down -- or y'all are fighting. Are you
6 fighting standing up?

7 A Are you speaking about the day of the 16th?

8 Q@ - Yes, back to where we were, on January 16th, on

9 that fight. '

10 A Yes, ma'am, we were fighting standing up and on the
11 ground. |

12 Q And on that day it is right there fn the front yard
13 of the-Salley household?

14 A It could have been.

15 Q And at that point are y'all standing up, you go

16 down, or what happened?

17 | A Well, after he punched me I stumbled a little bit.

18 He hit me again. That's when I dropped the pistol.
19 So we get to fighting. And I'm getting the best of
20 him.- And I got -- and I got him on the ground.

21 You got him on the ground?

And I got him on the ground.
And you are punching him?

Right.

N
w
o r o X 0O

In the face?
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Right.
In the chest?

. Right.

In the head?

Everywhere.

As hard as you can?

Right.

You are'a pretty good fighter?
I am.

Yes. And at that point you are getting the best of |
him, right? |

Right.

At some point you testified eaf11er that you look
up and you see his girlfriend with the gun?

When I.finished fightﬁng him and got up, that's
when I noticed that she did haQe the pistol. And
she threw it down.

And at that point where was Devan?

Devan was to my right;

Okay. And did Devan go towards her with the gUn?
Do you remember that part?

Um, I don't recall that because I was fighting, but
I do remember it was some commotion going on, but I
didn't know what was going on until I got'up and

seen Andina throw the pistol down.
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Okay. So you saw Andina with the pistol and then

you saw her throw it down. Did you see Devan going

towards her right before she threw the pistol to
get it out of the way?

I was in a fight, ma'am.

So at what point did you tell Devan, bﬁst him?

I never told Devan to bust him. And how could I
tel1l Devan to bust him if Andina had the pistol?
Well, wasn't that why Devan was going towards
Andina, to get the pistol?

I don't know about that.

What does "bust him" mean?

It means shoot him. But how could he shoot him

‘with no pistol?

If you were telling someone to shoot him, that
would show your intent?

True. But I didn't tell him to shoot him. I
wouldn't tell nobody to shoot somebody if they
didn't have no pistol.

Ultimately Andina throws the gun down, right?
Right.

Where is Anthony at this point?

When I seen -- when I seen her throw the pistol

down, that's when I was getting off Amp, so he was

on the ground.
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Where was Devan?

To my right.

And at what point did Devan run off?

I believe he ran off when I went and got the pistol
from off the ground.

Did he run off right after you told him to bust
him?

I never told him to bust him.

At that point when he ran off, you went and got the
pistol off the ground?

Right.

And what was your'story about what happened then?
After I picked the pistol up?

Yes.

After I picked the pistol up, I left -- I left
Anthony Salley on the ground, we was fightiné.

And after ; picked the pistol up and turned around
he was right there. And being‘that he was right
there, it kind of scared me and I flinched. And
then I accidentally fired the pistol. And I got

scared and I ran.

And you flinched and you fired the pistol, so when

you picked it up you put your finger on the
trigger?

I mean, that is how I always pick up a gun.
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1 Q And you are aware of gun safety, you always handle
2 your gun that way? |
3 A I mean, that is how I pick up the pistol, by the
4 handle.
5 Q And it just happened that when you picked up the
6 pistol and he came around -- I believe -- was he
7 béhind you? Because you didn't see him, right at
8 first, right?
9-[ A He was -- he was behind me when I picked the pistol
10 up. When I turned around and --
11 When you turned around he was in front of you?
12 A From 1like -- a 1Tittle -- from me to you.
13 Q And at that point yod just happened to have the
14 pistol pointed at him? |
15 A When I picked the pistol up and turned around to go
16 put it on my waist -- back on my waistband before I
17 can leave, that's -- that's when I seen him. And
18 that is when I accidently flinched.
19 | Q Let me get this straight. You picked the pistol
20 up? |
21 A Right.
22 Q And you are going to put it in your waistband?
23 || A Right.
24 Q And you are turning around at the same time?
25 A Right.




-—

o W 0o N o o s~ 0N

643

712

o r oo o r o >

And somehow the pistol ended up pointed at him and

shot and killed him?
Right.

And at that point you ran?
Yes, ma'am.

Did you know you shot him?

I knew I shot him because he fell.

And, oh, my God, it is going through-your head, oh,

my God, I didn't mean to, I accidentally shot him.

He is hurt, right?
Right.

So then you run to a house and you just happen to

see Demario's car parked in the driveway? .

Right.

And what is going through your mind at this point

is, oh, my gosh, I accidentally shot someone?

Yes. I was scared, so, I mean, I ran.

Scared. So you ran. And you ran to the house -

where the Crudups were?

Right.

my God, call 9-1-1, I have accidentally shot
somebody?

No, I did not.

You still got the gun?

-And at that point you run in and you tell them, oh,
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1 A I don't.
2 Q What happened to the gun?
3 A When I was running I threw it.
4 Q You threw it?
5 A (Nods affirmatively.)
6 Q And this is aAneighborhoodé
7 A Yes, ma'am.
8 Q With small children?
9 A I was running through back yards.
10 Q You were running through back yards?
11 A Yes, ma'am.
12 Q And you accidently shot this poor person. You are
13 the victim here?-

14 A I mean, both of us could be symbolized as the
15 victim.

16 Q Okay. You are one of the victims here. Why did

17 you throw the gun away if it was just an accident?
18 || A ~ Because -- okay, say -- say I would have gone to

19 jail that day. ~Not only I would have got that

20 charge, I would have got a pistol charge too.

21 Q You have just shot and killed someone and you are
22 worried about getting a pistol charge? That's your
23 |- testimony to this jury?

24 A i was scared about going to jail period.

25 Q Did you tell your friends where you threw the gun
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so they could go get it to make sure nobody
accidentally found it, caused harm to other people?
Yes, I did.

Who did you tell?

I told a coupie of people.

Who?

I told a couple of'people. I told T.K.

And who is T.K.? |

One of my friends that I met.

Where did you meet -- I never heard of T.K.

I mean, I have a lot of friends you have never

heard of.

Yes, sir, I know. And at what point did you tell

T.K., go back, get the gun and make sure that
nobody in that neighborhood comes across it and

somebody gets hurt?

I just told him to go get the pistol.

When?

When Demario dropped me off on Hardscrabble.
At T.K.'s house?

No, it was somebody é1se house.

At some girl's house?

No. One of my friends.

What friend?

Kizzell.




646

© W 0 N OO O A~ WD -

N NN N N N - -t - — -— - - — - -
N A W N = O ©O© 00O ~N OO O P~ W NN -

715

> o0 r o o r O

o

Kizzel1?

Yes, ma'am.

How do you know Kizzell?

I met him a cbup]e of years ago.

So did T.K. go back and get the gun?

Either T.K. did or somebody -- somebody did that I
told. | |
So you got the gun back?

I néver seen it after that day. I never seen him
after that incident.

So as you run from the house to the house where you
accidentally shot -- from the house where you
accidentally shot someone to another house. You
then walk in, and you don't say you just shot
someone accidently, you don't tell anybody that,

all you say is, oh, I have been in a fight?

I mean, I didn't want to -- I didn't want -to

discourage everybody in the house by saying I
accidentally shot somebody.

You didn't want to dfscourage them?

I didn't want -- I didn't want to amp their
emotions up as far as scaring them.

And ét that point, the only thing you are asking
for is a ride because you are getting out of there,

right?
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Yes, ma'am. I was scared, so I ran.

And then you ran to a house on Hardscrabb1é
somewhere with Kizzell and T.K., right?

Right.

And-at that point -- first you were scared; you
said. You thought things through. So at that
point you do the right thing and call the police?
The only time I called the police is when I called
the warrant division and told them that I was about
to come to turn myself in. | |
Which you didn't do?

Because I didn't obtain money for my 1aWyer.

I'11 get back to that in a minute. We'fe almost
through. At that point you run to T.K.'s house and
somehow m1racuTous1y you end up in Atlanta,
Georgia. How did that happen?

Well, a good friend of mine told me that he was’
going to send me to Charlotte at first. And I:told
him, all right. But then when the ride got there,
he said I was going to go to Atlanta. '

So you have friends that just can provide you rides
to different cities?

I mean, I have friends that know people all over.
Did you tell them why you had to go?

Ma'am?
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1 Q Did you tell them why you had to Teave town?
2 A Yes, ma'am, I did. _
3 Q And are T.K. or Kizzell here today?
4 A No, ma'am.
5 Q "Is the person who gave you the ridé to Atlanta here
6 today?
- 7 A No, ma'am. I don't know who that was.
8 Q - When you got to Atlanta you meet up with Du-Wop?
9 | A . Yes, ma'am.
10 Q Did you remember, though, prior to going to Atlanta
11 going to catch up with Devan again that day?
12 || A I seen Devan again a couple of times after that
13 incident.
14 Q On the same day, right?
15 A Yes, ma'am.
16 And why was it important for you to meet up w1£h
17 Devan that day and talk to him to make sure you
18 talked to him?
19 A Because -- well, I had -- he was in Spring Valley
20 Apartments. I called him and asked whefe he waé
21 at. So I went to Spring Va]]ey Apartments.
22 Q Who took you there?
23 A A female that I know.
24 Q A female? VWhat is her name?
25 A By the name of Quonesha.
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Quonesha.
Quonesha.
When -- nevermind. So Quonesha takes you there. ¢

And at that point you want to make sure you get to
see Devan face-to-face?

Yes, ma'am.

And why is that so important for you to see Devan
face-to-face? |

Because I want --AI told him to call the police and
tell them that it was an accident, but I still-
didn't -- honestiy, I didn't want to go to jail, so
I didn't call myself.

Do you remember telling Devan y'all need to get

. your story straight?

Yes. Yes, ma'am.

If it was an accident, there is no story to get

straight, is there?

I mean, it is all -- it is all a story because it

'is what happened. Just 1ike a book, you call jt a

story.

No, there is the truth and then there is a story.

~ No, you got the truth and you got a lie.

So you told Devan you needed to get your story
straight. Did you tell him what to say if the

police contacted him?
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1 A I told him to call the police. I ain't say what to
-2 do if the police contact him. He called the police
3 while I was right there beside him.
4 Q That wasn't his testimony. But, okay, you called
5 the police while you were beside him. And did you
6 tell him what to say to the police and what not to
7 say?
8 A Yes, ma'am -- no, I didn't tell him what not to
9 say, but I told him what to say. But the police
10 said he had to come in and give a verbal stafement,
1 so they got off the phone.
12 Q Did you tell him to go talk to the police about
13 what had happened?
14 A I mean, I told him -- I told him -- they act like
15 they didn't want to talk to him on the phone, so I
16 just told him, don't worry about it, and I left. A
17 And Tlater that day he called me and he said he had
18 wanted to smoke weed. I told him to come to
19 Hunters Green because that is where I was at, and I
20 gave it to him for free.
'21 Q So you just accidentally killed someone who is a
22 victim that you admit in this case, and you are
23 sti11 dealing drugs that afternoon?
24 || A See, what you are failing to realize, Ms. Campbell,
25 is I didn't know that Anthony had died. I just
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thought that he was shot.

That's not bad ehough?

I mean, it is bad. Yes, it is bad.

So at what point did you get to Atlanta?

I got to Atlanta -- I got to Atlanta like 12:00
o'clock in the morning, a.h.

And at that point you said you had three to four
hundred dollars?

Yes, ma'am.

Did you have your weed with you to sell?

Yes, ma'am.

“And at that point when you get to Atlanta, you meet

up with Du-Wop? .

Yes, ma'am.

And somehow you mentioned you stayed somewhere just
randomly for a week? | |
Yes, ma'am.

Is that in hbte1s and moteTS'too?

No, the house that I stayed in for a week, I was in
an apartment complex.

And who were you staying with there?

Somebody by the name of N.O.

Who?

N.0. He is from New Orleans so we call him N.O.

Is N.O. here today?
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No, ma'am, he stay in Atlanta.

And then you meet up with Richard Johnson?

Yes, ma'am. I met -- I met up with Du-Wop, and
then I met Richard Johnson through Du-Wop.

And you told Richard Johnson about what happened to

-you as you became friends?

Yes, ma'am.

At no point did you ever tell Richard Johnsoﬁ it
Was an accident? .

I told him that -- I told him that I shot somebody
and I might have messed my 1life up because it was a
witnésé. I told him -- he asked me why I ran. - I -
told him becahse I was scared.

So you told him you had messed your life up because
there was a witness. And then you confided in
Richard Johnson?

What that mean, trusted him?

Yes?

- I did.

And you never thought he would betray you?

I mean, I never thought about him betraying me or
not. |

And your testimony here today is this was an
accident?

Yes, ma'am, it was.
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Do you remember once you were arrested in Atlanta?
Yes, ma'am.

And they éxtradited you back to South Carolina?
Yes, ma'am. |

And you met with Investigator Lindler and
Investigator --

Yes, ma'am.

-- E111is?

Yes, ma'am, I do. '

And I think they advised you of your rights?.

Yes, ma'am.

And then théy got you some crackers, I think, and a
coke?-

Yes, ma'am.

And once they advised you of your rights, they
didh't even ask you any questions because you said
you -- |

No, ma'am.

They didn't ask you any questions?

No, ma'am.

But you started talking to them?

I did.

And do you remember what you said to them?

Yes, ma'am. I told them that I just wanted --1I

just wanted to give my friend a cigar. And the
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pefson started -- he started a problem -- he
started a problem with me. And then he hit me.
And I dropped -- and I dropped the pistol.

Let me ask you this. Do you.remember saying, I had
problems with that guy earlier in the day?
Speaking about Richard?

No, you were speaking about Amp.

I mean, Amp was there with Richard.

Okay. He just came up and hit me. The tool hit
the ground. Do you remember telling him that?
Right.

Then you said, what was I supposed to do? I got a
kid on the way. I didn't want to die.

I mean, what was I --

Every time I saw him he always wanted to start
something.

I mean, every time I -- every time I seen him -- I
could feel the tension, but because it was between
me and Richard so I could feel the tension, just
how it was always tension between me and Richard
because of what he had going on with Derrick, one
of my little friends, you know. And when -- I
didn't even want to fight him. That is why I
pulled the pistol to begin with. And then when the

pistol fell, I mean, what was I supposed to do? I
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ain't got no choice but to fight now.
And do you remember telling him that this guy hit
him in the face with a . tool? The tool would be a

gun, right?

- Right. But I didn't say he hit him in the face

with the tool.

Do you remember saying, what was I supposed to do?
I just picked it up. And then saying, he was
always wanting to fight and shit? That's whét you
wanted to tell the police back -in February 2nd
before you read all the statements, right?

I mean, I don't recall saying that, but I didn't
write no written statement either.

No, you didn't.-

So, they cou]dvhave -- they coﬁ]d have misconstrued
my words also.

It is the police's fault again?

I didn't say -- I didn't say it is their fault.

I'm saying, you know, they could have
misconceived(sic) my words.

You told them you had to-do it, you never told them
it was an accident? |

I never said I had to do it.

What was I suppoéed to do?

The pistol fell. I didn't want to fight him.
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Q

He always wanted to fight?
I had no choice but to fight him.
MS. CAMPBELL: Beg the Court's indulgence.
A(Pause.)
" MS. CAMPBELL: Thank you. I have nothing
further.
THE COURT: A11 right. Anything else, Mé.
Cleary?
MS. CLEARY: Beg the Court's indulgence.
THE COURT: Yes, ma'am. |
(Pause.) !
MS. CLEARY: May it please the Court?
THE COURT: Yes, ma'am.

REDIRECT EXAMINATION

-BY MS. CLEARY:

Now, Jamaal, when Ms. Campbell was cross-examining

you, she continually said, now you are testifying

"to this. Did you hear her say that?

Yes, ma'am.

Okay. But do you confirm everything that you said
on direct when we were talking?

I confirmed everything I said --

You didn't change your story when you were on
cross-examination?

I neVer did.
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Okay. So let me ask you a couple of questions.
You have never shot and injured a person?

I ain't never shot nobody in my 1ife before that
day.

Okay. And so when you hit -- in the earlier
incident in the Fall of 2009 when you hit
Richard --

Yes, ma'am.

-- with the pistol, so why didn't you call the

police after that?

I mean, I didn't call the police because -- I guess

because that was my wrongdoing. So why would I
call the police and say I just did this?
Okay.- So you felt it was a mutual fight between
you and Richard and why -- |

MS. CAMPBELL: Object, Your Honor, to the -
Teading. If she can just let him answer the
questions.

THE COURT: A11 right. Please rephrase the
question. Thank you.
Let me move on. Now, you have teétified on direct
that you were not friends -- you were not very
familiar with Amp, but you knew that Amp hung
around with Richard?

Right. I knew -- I knew -- I knew exactly who he
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was, but I didn't know him Tike that.

Q And you weren't -- you testified on direct that you
were afraid of Richard?

A Yes. I was afraid of what he might do to me.

Q And before -- before Anthony had punched you in the
face twice and engaged in an altercation, at that
point you didn't have a fear of Amp, but you had a
fear of Richard?

A Ma'am, when he -- when he hit me in my face, it is
like I ain't know what to do because --

Q No, I mean -- I'm sorry. A1l right. Okay; :So any
fear that you had of Amp was by his association:
with Richard, prior to the actual fight?

A I mean, in the fight, I didn't want to engage into
that altercation, that physica1‘a1tercatioh,
because he was bigger than me, so I ain't want
him -- I ain't want to fight him period. That is

- why I pulled the gun thinking I was going to scare
him and he was going to leave everything alone.

Q Okay. A1l right. Now, when you had dealings with
Richard at the gas station.

A Yes, ma'am.

Q Did you shoot him?

A No, ma'am, I didn't.

Q

Okay. Could you have shot him?
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I could have.

You had a gun?

Yes, ma'am.

A11 right. Now, you testified on direct that you
knew that Amp lived there in that house or had been
at that house after you had seen him earlier in the
day, is that correct?

Yes, ma'am.

You haven't changed your story about that?

No, ma'am.

A1l right. Now, about Lauren, you read Lauren's
statement. Did she ever say that you weren't'
invited -

MS. CAMPBELL: Objection, Your Honor. I don't
think she can ask him to review her statement when
he is testifying. |

THE COURT:. I'm sorry, I couldn't hear you.

MS. CLEARY: She asked him about Lauren's
statement and what it said.

THE COURT: . What did you ask him about?

MS. CAMPBELL: I asked him about what he told
Lauren that was in her statement, but I didn't --
she can't then try to elicit -- may we approach?

(WHEREUPON, a bench conference:was held

in the presence of the jury but out of
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1 the hearing of the jury.)
2 THE COURT: A1l right. The objection is
3 overruled.
4 Q You have read Lauren's statement, is that correct?
5 A Yes, ma'am, I did.
6 Q Okay. And then Ms. Campbell just showed it to you?
7 A Right. |
8 Q Do you -- was there anywhere in that statement
9 where she said you weren't invited to the House?
10 A No, ma'am.
11 Q And you were invited?
12 || A Yes, ma'am. Actually, I wasn 't going to go to her
13 house. I had wanted to go to the club, you know
14 what I'm saying} with my friend. But in order to
15 do both of them, I 1ied to her and told her I was
16 going to bond at my home boy's house, which is
17 sitting right there.
18 Q Okay. A1l right. You -- did Lauren want you to
19 come over to the house?
20 A Yes, ma'am.
21 Q Did Lauren ever ask you to leave?
22 A No, ma'am.
23 Q Did Kenneth ever ask you to leave?
24 || A No, ma'am.
25 Q Okay. So, now when you go to the actual fight, you




-

5 B AN X 8 © ® N e bR WA O ©® ® N O O A~ WN

661

730

were heading towards the driveway and the sidewalk
area? :

Right. Are you talking about when I was
approaching Devan?

Right. “To give Devan a cigar?- -

Yes, ma'am.

Okay. So did you ever -- other than when you are

fist-fighting on the gfound -- and I know you

probably don't know exactly where you were going at
that point, but other than that,.did you ever walk
into their yard up towards the house?

I didn't -: I didn't walk -- I didn't walk towards
the yard till we started fighting.a Like when he

'was talking to Devan, I didn't know what his'

intentions could have been. Because like I told

y;a11 before, 1ike me and him -- I only had one

conversation with him before this incident ever

occurred, so -- |

Okay. So did you walk up towards his house?

I walked up towards the street where Devan was
parked at.

Okay. A1l right. Now, when you were on the ground
fist-fighting with him, did you try to get your gun
back at any point?

While I was fighting him?
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Right, while you were fighting?
No, ma'am.
And then you got the best of him. Did you keep
pommeling until he was unconscious? -
No, ma'am. I mean, it was to the point where he
wasn't even fighting back, so ---
So you could have killed him right then?
If that is what I wanted to do, I could have.
Let me ask you something. Have you ever heard
of --Abefore this.trial; have you ever heard of an

iliac vessel?-

No, ma'am. I just heard when I think a policeman

was explaining that. So I still don't have a full

understanding of what that 1is, so --.

Okay. Did you -- based on watching TV and life

experiences, if you were going to kill someone,

-where would you shoot them?

If I wanted to kill them -- I mean, I would most

Tikely shoot them in the head.

Okay. Ahd how many times -- would you keép

shooting?

I mean, I don't know. I never been in that

situation.

Okay. That's fair. Al11 right. Now, you testified

you had never been in that situation.

Did you --
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did you know what to do after this happened?

I ain't know what to do.' Like everybody was
directing my path for mé. Like I was just iike

a -- I was 1ike a broken vessel. Like that whole
week after that happened I was sick, throwing up.
I got asthma, so, ybu know --

And you testified on. direct that you felt really

bad about what had happened?

Yes.

Taking this man's 1ife?

Yés. I felt bad. Like I still think about it to
this day, you know. And 1ike I told you, I even

' tried to contact the family and let them know that

I apologize. I even wrote them a Tetter that I've
still got. |

.MS. CAMPBELL: -Objection, Your Honor. Outside
thé scbpe of redirect.
Did --

THE COURT: Hold on. Ybu said it waé outside
the scope?

MS. CAMPBELL: Of redirect.

‘MS. CLEARY: 1I'11l move on.

THE COURT: A11 right.
Okay. You -- after you were arrested you

volunteered to talk to Investigator Lindler? You
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tried to talk to him?
A Yes, ma'am, I did.
And you -- but he didn't take a written statement?
A | No, ma'am, I ain't Write no written statement.
MS. CAMPBELL: Objection, Your Honor. We have
another matter of law. '
THE COURT: A11 right, let me see y'all.
(WHEREUPON, a bench conference was‘he1d‘
in the presence of the jury but out of
the hearing of the'jury.)
THE COURT: A11 right. Sustained.
MS. CAMPBELL: Thank you.
THE COURT: Please rephrase the question.
BY MS. CLEARY:
Q Okay. I'm going to aék you a question. I want you
to listen to it and just really say yes or no in
this case, okay? A
A Yes, ma'am.

- Did you -- when you were arrested in Atlanta, at

0o

some point did you have an attorney?
No, ma'am. |
Advising you?

No, ma'am.

Okay. Did you sign a form --

> O > O X

No, ma'am.
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THE COURT: Let her finish asking the question
before you answer, okay? |
MS. CLEARY: _A11 right.

Is it possible that you signed a form saying that

‘you wanted to be able to talk to an attorney before

talking to the police?

Oh, yes, ma'am, I did do that.

Okay. That is exactly -- I'm sorry. Okay. 3o
that is why we don't have a written statement, the
police couldn't question you, but you tried to talk
to them anyway?

Yes, ma'am.

Okay. And you told Investigator Lindler, you said
that your Tlittle buddy just wanted a cigar?

Yes, ma'am. ‘

And that was who?

Devan Bailey.

Okay. And you said, I have had problems with that
guy earlier in the day. And who were you referring
to?

I was referring to --

Or did you say that -- I'm sorry, did you say that?
I did have a problem with him earlier in that day.
Okay. But did you say to Lindler that you had

problems earlier in the day?
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Yes, ma'am.

Q Or possibly? I know that you may not remember
exactly what you said.

A But I believe I did tell him that I had problems
with him, though.

Okay; And did you say something similar to, I came
out to give him a~cfgar and he was parked behind
that guy?

A If -- he was parked behind him.

O ©W O N O O =2 w N
o

-

Q  Okay. But answer my question. Do you remember,

11 did you say that to the police?

12| A I don't recall. But he was parked on the street

13 behind him, though. -

14 Q Okay. That's fine. And did you say, he just came
15 up and hit me?

16 MS. CAMPBELL: Objection, Your Honor, to

17 leading. I think she can ask him what he said, but
18 not lead him through it.

19 THE COURT: A1l right. Just rephrase the

20 question.

21 MS. CLEARY: Okay;

22 Q Okay. On cross-examination Ms. Campbell asked you
23 about, did you say the tool hit the ground, he then
24 looked at me and said, what was I supposed to do, I
25 got.a kid on the way, every time I saw him he
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always wanted to start something.

When you were -- when you said, he always
wanted to start something, who were you referring
to? Or do you remember saying that?

I don't recall saying that, but with Amp, every
time I seen him I-cou1d feel the tension, like we
never had -- we -never spoke nd words to each other,
but I could feel the vibe. But with Richard it was
always -- -it was always a verbal ---always a verbal
confront of physical confront, every time I‘seen
Richard. |

Okay. And‘did you tell the police anything about
picturés?' »

Yes, ma'am. I had -- I had a couple of pictures in
my phone that they took from me when:I was in
Atlanta.

Okay. And what were the pictdres of?

Of my face.

And whaf did they show about youé face?

I had -- I had a bruise right here from when
Anthony had punched me.

Okay. And to your knowledge did the police ever
get those pictures?

I don't know if they got the pictures in the phone,
but when I got arrested -- when I told hfm, he did
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take pictures hisself of my face, though.

Okay. Why would you -- or who took the pictures of
your face? Did you do it yourself or somebpdy
else?

I don't know which one, Lindler or the other one,
but the one to my right.

No, no, I'm sorry, with the cell phone?

Who took them? i took them.

Okay. 'And you turned your cell phone around and
took the pictures Tike that?

Yes, ma'am, in the mirror.

Okay. And so why did you take those pictures?

I took the pictures because the female that I was
talking to, I had -- f did tell her about it, and
she asked me.to send her a picture of my face
because I told her my face had been beaten up bad.
Okay. Now, let me ask you about a couple of things
that Ms. Campbell asked you about. Does the fact
that!you had several girifriends, does that -- does
that make you a cold-blooded murderer?

No, it doesn't.

And what about the fact that you sell some
marijuana? Does that make you a cold-blooded
murderer?

No.
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What about the fact that Demario drives yoU around
sometimes? Does that make you a cold-blooded
murderer?

No, ma'am, it doesn't.

And what about the fact that you got into some

trouble in high school and have a prior burglary?

- Does that make you a cold-blooded murderer?

No, ma'am, it doesn't.
And did you want to kill Anthony that day?
No, ma'am, I didn't want to kill him. I didn't
even mean to shoot him, you know. Like -- Tike I
said before, I think about it all the time, you
know. And then I Took at my mom. I see her pain.
I 1ook at them. I see their pain. I just -- i
don't know, I wish this thing never happened.
Thank you. |

MS. CAMPBELL: Just a couple, Your Honor.

THE COURT: Yes, ma'am.

RECROSS-EXAMINATION

- BY MS. CAMPBELL:

She asked you about how to kill people. So your
testimony here before fhis jury is if you had
wanted to you could have killed him with your bare
hands? | |

I believe she asked me would I -- could I have took
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1 the pistol and killed him at the timei

2 Q She ‘asked you could you have beaten him to death.
3- A I don't remember that.

4 Q When you had him down and he wasn't resisting.

5 A She asked me could I --

6 MS. CLEARY: Object.

7 THE COURT: Hold on. What is your objection?
8 MS. CLEARY: She 1is mischaracterizing the

9 testimony. I asked why he didn't puﬁch him until
10 he was unconscious, not dead. I did not assert he
11 could ki1l him with his bare hand.

12 THE COURT: A11 right.
13 MS. CAMPBELL: I can play --

14 THE COURT: Objection --

15 MS. CAMPBELL: If we play back the testimony,
16 she asked him could he have killed him there.

17 MS. CLEARY: No, I -- |

18 THE COURT: I think she said, could you have
19 picked the gun up and shot him while he was down.
20 I think that is -- the objection is sugtained.
21 Please rephrase the question.
22 Q Is it easier to kill somebody with your fist or
23 with a gun? '
24 A I mean, I would say a gun.
25 Q Then she asked you about whether or not if you were
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going to ki1l somebody where the best place would
be to shoot them.

And I said, most likely the head. _
And you are aware, because you are familiar with
guns, that shooting somebody in the gut or in the
body can kill them? '

I don't know, because my friend -- my friend just
got shot in the stomach.  He is still here. I
mean, I never shot nobody before, you know. I
mean, I don't know.

And that day you shot Anthony Salley?

Unintentionally.

" Thank you.

THE COURT: A1l right. Ladies and gentlemen
of the jury, at this time -- this might be a good
time -- is their lunch here?

THE CLERK: 1I'11 check, Your Honor.

THE COURT: This may be a good time for y'all

to have lunch.

I am going to send you all back into the jury
room, and if your lunch is back there you can go
ahead and eat your lunch. Remember you are not to
discuss this case. And you cannot begin
deliberating until we tell you to begin to

deliberate. Al1 right? Enjoy your lunch.
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E (WHEREUPON, the jury retires to the jury

2 room.)

3 THE COURT: He can step down. Where is the

4 officer? He can step down now. I just had to get
5 them out of here. |

6 (The Defendant steps down.)

7 THE COURT: Do you have any other witnesses?
8 MS. CLEARY: No, we don't. |

9 THE COURT: Are you resting?

10 MS. CLEARY: Yes. Do you want me to rest now?
11 THE COURT: Ma'am? |

12 MS. CLEARY: Do you want me to rest now or do
13 I need to wait?

14 " THE COURT: You can wait. .I just had to get
15 him off the stand, and I couldn't do it with them
16 sitting there.

17 | ~ So their lunch is probably back there, so I
18 just went ahead and let them -- we can -- I'11 let
19 you formally rest on the record in front of them.
20 ' Anything.on-rep1y?‘ |
21 MS. CAMPBELL: We are talking about it, Your
22 Honor. It would be very limited, if any.
23 THE COURT:. A1l rigﬁt. Do y'all want to go
24 ahead and take lunch now?

25 MS. CAMPBELL: Yes, Your Honor.
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their case, the Defense‘has bresenteq theirs, and
they have rested, there is no reply.

So at this time there are some matters of law
that I must fake up with the parties outside of

your presence. I have arranged for the bailiff and

. one of the officers to -- for those of you -- 1

don't know if any of you smoke, but for those of
you who would Tove to have some fresh air -- to
take you outside for a little -- for a bréak. It
may - take about 30 to 45 minutes. And then we'll
have you back 1in. |

A11 right. Thank you.

(WHEREUPON, the jury retires to the jury

room at 2:06 p.m.)

THE COURT: A11 right. I have the requests to
charge for both sides. I'11 start with the State's
requests to charge. And they are not numbered, but
I will go in the order that they are in -- have
been handed up to me. Do you have a copy of those,
Ms. Cleary?

MS. CLEARY: Yes.

THE COURT: A11 right. Well, let's first -- I
guess the easiest way to do this is, do you have
any objections to their charge?

MS. CLEARY: Yes.
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1 THE COURT: A1l11 right. Which ones? The

2 first -- well, let's go through the first one. The

3 first one is already in my general charge about the

4 different types of evidehce.

5 I was just looking for you earlier, but I

6 don't need you now.

7. THE CLERK: ATl right.

8 THE COURT: Number Two, any objection to the

9 second one, which is the State v. Lowery?

10 MS. CLEARY: I don't have any objection to

11 that being read, as long as it is read in

12 conjunction with the law that says that even if you

13 are in unlawful possession of a weapon you can

14 sti11 lawfully arm yourself in self-defense.

15 THE COURT: Well, the self-defense stuff is

16 going to kind of be all -- it is the way we have it

17 in here. It is all -- there is a -- I think you

18 have a charge to that that says that, right?

19 MS. CAMPBELL: Your Honor, we will withdraw

20 that charge.

21 THE COURT: You are going to withdraw it?

22 MS. CAMPBELL: Yes.

23 THE COURT: That one is withdrawn.

24 A11 right, and the third one is the reasonable
25 doubt, proof beyond a reasonable doubt. I think
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that is the --

MS. CAMPBELL: It is in your charge already.

THE COURT: And.then the fourth one, any
objection? . .

MS. CLEARY: Yes. Okay, no, I don't have any
objectipn. Sorry. |

THE COURT: The next one? -

MS. CLEARY: Yes, I have objection to that
one. And this is from The State versus Mouzoh.A
This wés a killing someone in a car case. -It is
not relevant to the facts. .There are other malice
charges that afe more appropriate. I don't -- 1
think that general malignant recklessness is hot
murder under our current law. Extreme
recklessness, as long as it is -combined with the
Janguage about, you know, social duty and fatally
bent on mischief, but to just say that it signifies
réther a general ma1ignant recklessness, that is
lowering the burden for murder considerably. That
is almost an 1nvo1untary manslaughter.

And, I mean, in all the malice charges that I
cou}d find, that specific language was not
included, and I don't think it is still good law,
even though it has not technically been overturned.

THE COURT: I can tell you what is in the desk
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book. It might -- it says malice aforethought does
not require that malice is there for any particular
time before the act is committed, but malice must
exist in the mind of the Defendant just before and
at the time of the act is committed. That is what
the desk book says. I don't know --

MS. CAMPBELL: I think this is a different --
I think this is the Mouzon charge that she has
objected to.

THE COURT: Okay, I'm reading the wrong one.
I'm sorry. Okay.

ers, ma'am?

MS. CAMPBELL: This is still good law, Your
Honor. It has been overturned a lot. during the
past 20 years. I think State versus Israel Wilds
is the most recent case I can think of off the top
of ~my head where this language was used. This is
appropriate I think in conjunction with your normal
malice charge, which at some point, Your Honor, I
would like .to see just what ydur general charge is.

I don't know, the language may already be in your

'charge.

THE COURT: He is printing it right now. He
is supposed to be making some changes. But --

MS. CAMPBELL: But this is a correct statement




-—

N N N N N N 22 A a @ a A a @& a2«
N H WN =, O O OO b WN 2O N OO YA N

677
749

of the law. And, of course, this would be in
conjunction with your other charge -- your regular
charge on malice. And this may already be in your
language. This is in some of the judges, it isn't
in some of the other judges. | |

THE COURT: Malice may be -- I'm going to read
to you what it says in here. Malice may be
inferred by conduct showing a total disregard for
human 1ife. Inferred malice may also arise when
the deed is done with a deadly weapon. A deéd]y
weapon is any article which is Tikely to cause
death or great bodily harm. And then it describes
what a deadly weapon is.

MS. CAMPBELL: If I could actually pull the
cases on this, I can show you that it is still good
Taw. We would respectfully request that this be
added to your malice charge. As I said before,
some of the judges have this charge and some just
don't.

MS. CLEARY: I mean, I think that this charge
makes it Took like it is indistinguishable from
involuntary manslaughter, just a general
recklessness. I agree that extreme recklessness --

MS. CAMPBELL: I understand her opinion, but

this is good law. And this is the definition of
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1 malice from that case and its progeny.

2 THE COURT: I'11 come back to that one.

3 MS. CLEARY: And also you had just mentioned

4 about the inference of malice on the use of a

5 deadly weapon. In State versus Belcher, the

6 Supreme Court issued a new ruling.

7 MS. CAMPBELL: We have no problem striking

8 that language if she wants to.

9 MS. CLEARY: 1I'm sorry, do you want the cite?
10 THE COURT: Yes, the date.

11 MS. CLEARY: October 12th, 2009. And in that
12 case the Court specifically said that you cannot
13 charge that there is an inference of malice from
14 the use of a weapon where the Defendant has raised
15 accident or self-defense.

16 MS. CAMPBELL: We have no problem striking

17 that language, the uée of deadly weapon language.
18 THE COURT: That was taken out of our desk

19 book. That is why I asked what was the date. »
20 AT right. A1l right, I'11 come back to that
21 one. The next one?

22 MS. CLEARY: The next two I believe éfe‘about
23 voluntary intoxication, and I do object to that

24 because I think he testified that he and Lauren

25 were maybe getting ready to smoke a blunt. I think
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that is to just confuse the jury and, you know,
remind them that he smokes pot. I mean --
MS. CAMPBELL: I think they are abundantly
clear that there is pot involved in this case.
THE COURT: Yes, but I don't think there is

any testimony that he actually was intoxicated or

. he -- I mean, I think they said the victim smoked

some marijuana, but I don't think there was any

testimony. that the Defendant --
MS. CAMPBELL: I thought he testified that --
MS. CLEARY: He and Lauren were getting ' |
ready -- |

THE‘COURT: He said they were rolling it up or

getting -- but they didn't -- I think -- because

you even asked him was he smoking, and he said, no,
he was rolling the cigars up or something.

MS. CLEARY: And then he got a phone call and
interrupted. )

MS. CAMPBELL; No problem, Your Honor. .If you
don't want to do it, that's fine. It is just that
there has been so much mention of drugs in this
case, I don't want the jury to get confused. And
they can get confused sometimes on whether or not
fhat relieves them from responsibility. And in

this case of course it does not.
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1 THE COURT: And she is not going to argue that
2 either, I'm guessing.
3 MS. CLEARY: Certainly not.
4 THE COURT: But I don't think that there was
5 anything that ever came in regarding -- and we can
6 always check -- I don't recall anything about him
7 actually smoking it. Selling it, roi11ng it, and
8 whatever‘e1Sé, but he never said that he -- I don't
9 think he ever éaid that he smoked any marijuana.
10 MS. CAMPBELL: I just think the inference
11 would clearly be there, Your Honor, and then his
12 actions are reckless.
13 | THE COURT: Al11 right. We11, I am not going
14 to charge the last two. I will get you a decision
15 : on the fourth one.
16 MS. CAMPBELL: And, Your Honor, I didn't know
17 if it would be appropriate if I could just look at
18 your murder charge at some point. It doesn't have
19 to be right now.
20 THE COURT: Okay. Well, do youlhave a copy of
21 this she can have? We have to chahge it. It»is a
22 rough, rough draft, but you can take a look at what
23 he hés. And I can tell you that --
24 MS. CAMPBELL: Thank you. .
25 | THE COURT: He did this before we got into a
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whole lot.

Request to Charge Number 4, the one about
i11-will towards individuals, you think it goes to
involuntary manslaughter?

MS. CLEARY: Well, the Mouzon charge, which
is, you know, not in the genera1'ma]ice charges
that I could find, and that is from a car case

where someone killed someone with a car, so -- and

- that is of course not used any more. And of course

this case was decided when none of the lawyers or
the judge could even sit on a jury in this state,

1957. So it is about 20 years old or 50 something

years old. But it has a lower standard to -- for

the jury to find malice. General malignant
recklessness is not the current standard that is
used. .

MS. CAMPBELL: Respectfully, Your Honor, this.
is a correct statement of the law and is still good
law and it has been quoted in recent cases, which I
will be glad to get, I will just go back to the
Mouzon case and refer to as the Mouzdn charge.

THE COURT: Do you have cites for the recent
case?

MS. CAMPBELL: Israel Wilds is one I can think
of off the top of my head, and it has been charged
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1 in multiple cases that have gone up on appeal, but
2 I can go check and see if it has ever been
3 addressed.
4 MS. CLEARY: I cannot find it in more recent,
5 so I'd 1ike to see the cases. But I don't have my
6 computer.
7 THE COURT: Israel Wilds?
8 MS. CAMPBELL: W-I-L-D-S. It is an actual
9 ABIK case. I believe the language is similar. And
10 this is off the top of my head, Your Honor. I
11 would have to check.
12 THE COURT: dkay. No, he is just going to put
13 the name in the computer and see if he can find it.
14 MS. CAMPBELL: No, that was a murder case too,
15 I'm sorry. Let me think. I tried it. Israel
16 Wilds. W-I-L-D-S. I think his name was Israel.
17 It had extensive discussion of malice, if I'm
18 recalling the correct case, Your Honor. Let me go
19 see if I can pull it.
20 THE COURT: While they are doing that, go
- 21 ahead and Took at Ms. Cleary's requests to charge.
22 MS. CAMPBELL: I believe that is also in
23 Black's Law Dictionary, Your Honor.
24 THE COURT: I'm sorry?
25 MS. CAMPBELL: The language that I was
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referring to the malice charge is also in the
Black's Law Dictionary and it talks about the areas
of malice.

THE COURT: Al11 right.

MS. CAMPBELL: And State versus Gondolin,

which is a 1996 case -- oh, excuse me, that is the

wrong cite.

Your Honor, the cases I got was State versus
Wilds, which 584 S.E.2d 138; State versus Elmore,
308 S.E.2d 781: State versus Johnson, which is 352
S.E.2d 480. And specifically quoted out of Black's
Law Dictionary from 1999. ' So those would be the
cases we rely on. And of course State versus
Mouzon is still Qood law and has been charged.

Your Honor, State versﬁs Wilds is an exact quote-
from Mouzon.

THE COURT: Because I'm looking at Elmore.

MS. CAMPBELL: State versus Wilds. - In its
legal sense it does not necessarily import 111-will
toward the individual injured, but signifies rather
a general malignant recklessness of the lives and
éafety of others, or a condition of the mind which
shows a heart regardless of social -duty fatally
bent on mischief. And then it quotes Mouzon that

we quoted earlier.
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1 In fact, we would re-submit this entire
2 paragraph fdr a request to charge from Wilds.
3 THE COURT: Wilds, they are robbing a
4 convenience store and the store owner or the
5 cashier is coming after the robbers, and it appears
6 that they -- somehow somebody jumps in a car to
7 make them pay for gas. And it sounds Tike they --
8 the victims were in the car. They said the
9 Defendant sped off and ran over fhe~§ashier and

- 10 drug the cashier under the car about 300 feet.
11 I'm just trying to figure out how this case --
12 how that case is similar to this one.
13 MS. CAMPBELL: Actually it doesn't have to be
14 similar, Your Honor. Malice woﬁld apply whatever
15 it is, in any case. In this case he goes out there
16 with a gun and acfs recklessly, is our posifion.
17 And it would apply in this case. That is the
18 defiﬁition of malice. They don't just limit it to
19_ these facts in the Wilds case or any of tﬁe cases.
20 Basically it says that this is the definition of
21 malice. It doesn't say this is the definition of
22 malice only if there is an automobi1e involved. So
23 therefore it is the law and can be applied to any
24 act that would be sufficient.
25 THE COURT: I know, but I'm just trying to
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figure out how it applies in this case, because
this -- in this case, the -- are you saying that
the Defendant -- and of course I know -- you aren't

saying that the Defendant --.

MS: CAMPBELL: You may not need those if you
aren't charging self-defense and accident, which
I'm assuming you are going to give the Defense
those charges, but maybe I'm being -- jumping
ahead.

- THE COURT: Okay. And maybe we need to take
this one up after I make a decision regarding that.

But I'm just trying to get -- you are saying

because he went there with malice aforethought --

MS. CAMPBELL: He goes there --
" THE COURT: Regardless.

MS. CAMPBELL: Regafd]ess. Then whatever
culminates he is responsible under the law, as the
law is defined, if they find thaf he -- because we
don't have to prové -- and there is very specific
language that I didn't submit -- that there has to
be a specific intent to kill. I think that is --
well, I think she'll concede it is part of the law,
we don't have to prove a specific intent to kill
for murder to have malice.

THE COURT: A1l right.
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1 MS. CAMPBELL: So that would be --
2 THE‘COURT: Ms. Cleary? And it 15 -- I mean,
3 I have looked the cases up since 1956. It is in
4 the Wilds case. I didn't see it in the Elmore
5 case, and I didn't look at -- but that was a 2003
6 case where the Court 1is citing --
7 MS. CLEARY: And I'm trying to think back to
8 my research because I don't have it all in front of
9 me, but I think maybe what I was thinking is I had
10 not seen it used in a case that didn't involve a
11 car, use of a vehicle.
12 THE COURT: Well, I think the issue is not so
13 much the car, but the accident. And if he is
14 saying that it was an accident, then I think that
15 is why she is asking for it to be charged.
16 Now, she is saying if he is not -- if I don't
17 charge accident, which --
18 MS. CLEARY: Well, I mean --
19 THE COURT: Okay, we'll come back to that.
20 MS. CAMPBELL: Thanks, Judge.
21 THE COURT: As to Number 1, as to the
22 Defendant's Request to Charge Number 1, any
23 objection to that? Any objection to the first one?
24 MS. CAMPBELL: 1I'm sorry, Your Honor, I've
25 been chattihg.
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THE COURT: Oh, that's okay. I'm guessing
from -- are y'all -- well, guessing from your
earlier comments that y'all are objecting to any
charge on self-defense? Is that --

MS. CAMPBELL: Yes, ma'am. I think -- and we

may need .to do an analysis on where she thinks she

has met the four prongs that it would make it -- I
guess you have to base it on his testimony. And I

just -- based on -- and correct me, because I think

“you have got better notes than I do about what he
"said, but he said that when he went out there that

. day that he had the gun because he was scared of

another person that was supposedly in the
neighborhood. He va§111ated on whether or not he
knew the Defendant got there. .He then goes out the
front door that -- and you -- I was doing cross-

examination, I wasn't making'notes what he

" ultimately said about whether or not he was afraid

or not. And ultimately his own testimony is it was
just an accident.
"~ And I don't know in this case at what point

that he arms himself, because in order to get an

‘accident charge, he has got to have the four

elements of self-defense, is my understanding of

the law.
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1 THE COURT: Yes, ma'am, that is correct. And
2 I think Ms. Cleary agrees with that. She stated
3 that on yesterday.
4 MS. CAMPBELL: At what point does he meet the
5 elements of the duty to retreat. And really three
6 out of the four elements I don't know how he meets,
7 the first one, the third one, and the last one. He
8 goes there. He goes where the victim is. It
9 happens. on the victim's property. He says that he
10 then walks towards him, but that he pulls out the
11 gun. . At"fhat point he admits there has been no
12 blows, there has been no gun. He admits that the
13 victim wasn't armed. And at that point is when the
14 altercation starts based on his provocation it is
15 stated without fault at that point and that he
16 hasn't had a duty to retreat if he perceives the
17 threat. I don't know how she gets past those two
18 or that a reasonable man would think the same thing
19 he did.
20 And he went back and forth on whether or nof
21 he had fears or knew or whatever this victim, that
22 his fears were of someone else that may have been
23 associated with the victim, is my recollection of
24 the testimony generally.
25 THE COURT: A11 right. Yes, ma'am? I guess,
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Ms. Cleary, if you could state, you know, under the
four elements of self-defense what evidence has
been presented to agree with that. That he was
without fault, that he didn't bring on any
difficulty I think is the first one.

MS. CLEARY: Okay. _ 7

MS. CAMPBELL: She is requesting accident and
self-defense, correct?

THE COURT: -She is.

MS. CLEARY: Okay.

MS. CAMPBELL: Your Honor, in order to keep
the record clean, I'm-not'saying I am conceding to
her version of what those are, but I don't think we
would object to a self-defense and accident charge
with the appropriate listing.

THE COURT: A11 right. And then there 1is
one -- well, there is one that is a self-defense
charge and accident charge that is in the bench -
book. |

MS. CAMPBELL: And are you goingvinto
contemptuous language and mutual combat and 511
these subsections?

THE COURT: He just pulled the self-defense
charge out of there.

MS. CAMPBELL: Can we use a general one so we
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can go through and eliminate the ones that don't
apply?

THE COURT: A11 right. So she is not -- so
you are not objecting to a self-defense and an
accident charge, but you are asking that your
Number 4 be charged also?

MS. CAMPBELL: Yes.

THE.COURT: The one we just talked about?

MS. CLEARY: Okay.

MS. CAMPBELL: I think that is fair.

MS. CLEARY: Okay.

THE COURT: Any objection to hervNumber 4
being charged?

MS. CLEARY: I still object to her Number 4.

THE COURT: Al1 right. Well, I will charge --
if we are going to charge self-defense and
accident -- well, more so the accident than the
self-defense -- then I will charge her Number 4.

MS. CAMPBELL: Your Honor, the only Tanguage I
would -- and yours is just broken down into three-
parts rather than what I have seen in cases as four
parts as far as self-defense.

THE COURT: Oh, is it --

MS. CAMPBELL: Number ohe, without fault; the

Defendant was or believed himself to be in actual
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imminent danger. And if it is based on that
danger, then a reasonable and prudent person of
ordinary firmness and courage would have
entéftained the same belief. And there is a duty
to retreat. -

THE COURT: Okay, hold on one second.

MS. CAMPBELL: 'And I would just hand up, Your
Honor, and I just got these, two -- one on accident
and one on self-defense. I haven't looked, the
elements may all be in yours. Did you give me --
does she have a copy, Ms. Cleary?

' MS. CAMPBELL: No, ma'am.- I'11 give her this
copy .

THE COURT: Oh, you only had one? Okay.

MS. CAMPBELL: I'11 give her this one. I
think she'll agree these are the elements.

(Pause.) | |

THE COURT: A1l right.- Do you objeét to her
request to charge, her accident request to charge?

MS. CAMPBELL: Which one?

THE COURT: - Number 2 and 3. Page 2 and 3.

MS. CAMPBELL: Your Honor, I think -- yes,
Your Honor, I object to some of the language. Some
of it is incomplete.

THE COURT: A1l right, which one?
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1 MS. CAMPBELL: I think under State versus
2 Brown, 205 S.C. 514, the second paragraph there is
3 the right to arm himself versus the right --
4 THE COURT: Which one are you on now? I'm
5 confused.
6 MS. CAMPBELL: I thought you were on Request
7 Number 2. Oh, she has two Number 2's? Oh, no
8 wonder. I'm on the wrong one, Judge. I apologize.
9 "How does it start?
10 THE COURT: Mine is the second page; It just
11 has accident, State v. Chapman.
12 MS. CAMPBELL: Yes, ma'am, I'm on that one.
13 THE COURT: Now, which parts of that do you --
14 because I don't think -- what part are you
15 objecting to?
16 MS. CAMPBELL: The part where it says, the
17 Defendant's hand]ihg of a dangerous instrumentality
18 or by the unlawful activity by the Defendant
19 dbesn't have to be caused by that, I believe he
20 just needs to be engaged in unlawful activity af
21 the time of the incident.
22 And then when it gets down to one, two and A
23 three, down where the Defendant acts unlawfully, it
24 has got to be at the time of the 1n§1dent.l
25 And under the theory of the right to arm one's
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self, I think there needs to be some type of

instruction that the Defendant must meet all the

requirements of self-defense in order to have the

right to arm himself, which I believe is one that

was used earlier, Judge. And I -don't know if that

“1is 1in your charge.

THE COURT: On her next.page she says, I
charge you.fhat a person can be acting lawfully
even if he~1s in unlawful possession. of a weapon if
he was entitled to arm himself in self-defense at
the time of the shooting.

MS. CAMPBELL: There is no eyidence in this
case that he armed himse1f“1n se]f-defense; His
own testimony says he justiarmed'himse1f. .

MS. CLEARY: - I think the case law is clear,
certa1n1y_w1th Burris and McCaskill and maybe
others, that you look at the time just before the
shooting when he armed himself, so it is our
assertibh that certainly when he picked up the gun
off the ground he was not obligated to_1eéve it
there and get shot in the back as he ran away .

And in Burris, obviously that person brought
fhe gun with him. He had the gun and was --

MS. CAMPBELL: But in Burris I believe he was

armed lawfully.




694

766
1 MS. CLEARY: No, no, no.
2 THE COURT: Well, the one that is in the --
3 have you read the accident charge that comes out of
4 the bench book? It just says that the Defendant
5 has raised the defense of accident and acts may be
6 excused on the ground of accident if it is shown
7 that the act was unintentional, that the Defendant
8 was acting lawfully, and that reasonable care was
9 used.by the Defendant in the handling of the
10 weapon. For example, if a person is 1anu11y armed
11 in self-defense and a gun accidentally discharged,
12 the defense of accident would apply. The burden is
13 - on the Stafe to prove beyond a reasonable doubt
14 that the act was not an accident but was caused by
15 the negligence or carelessness on the part of the
16 Defendant in handling of the dangerous
17 instrumentality or by unlawful activity by the
18 Defendant.
19 % I'm inclined to charge the one from the bench
20 book. o | |
21 MS. CLEARY: And I don't have any objection to
22 that in terms of the accident, but in Burris the
23 Court specificé11y says that, McCaskill stands for
24 the proposition that a person can be acting
25 lawfully even if he is in unlawful possession of a
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weapon if he was entitled to arm himself in
self-defense at the time of the shooting. Thus, if
the circumstances of this case show .appellant was
entitled to arm himself in self-defense when the
gun went off, he would be entitled to a charge of
accident.

THE COURT: A11 right. So you are saying you
don't have a problem with me charging the one that

is from the bench book, but you would also like the

* charge Number 2, which is I think Charge Number

3 -- Number 2 too -- Number 2 that is on Page 37

MS. CLEARY: Yes. i'm sorry. Yes.

THE COURT: . Any objection? I mean, it is what
the law says. I think we looked it up yesterday
and talked about it on yesterday.

MS. CAMPBELL: Beg the Court's indulgence.

(Pause.)~ |

MS. CAMPBELL: I think from the Burris case, I
think that they still must find there is no
negligence or recklessness to find it was accident.
If we just add that language, I have no problem.

THE COURT: You want me to add the language
that --

MS. CAMPBELL: It must be shown that --

MS. CLEARY: That's in your --
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THE COURT: Yes, it is in there. It says the
burden is on the State to prove beyond a reasonable
doubt that the act was not an accident but was
caused by the negligence or carelessness on the
part of the Defendanf in handling the dangérous-
instrumentality or by unlawful acti?ity by the
Defendant. | ] |

He can reprint it and e-mail 1t to y'all;
however y'all want him to do it.

MS. CAMPBELL: The only other -- the example
that you use 1n‘y6ur charge that just habpens to be
eerily similar to this case, I would say if we can

come up with some other example because it would be

. a comment on the facts.

For example, a person who lawfully arms
himself in self-defense then the gun accidentally
discharges.

THE COURT: Any other suggestions? I don't

~even have to give an example. I mean, I don't have

to give an example.
MS. CAMPBELL: That's okay. I'l1 go with it.
THE COURT: Leave it in? |
MS. CAMPBELL: - (Nods affirmatively.)
THE COURT: A11 right. And as to her other

charges, the next one is just a self-defense -- it
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appears to be self-defense. And I'm just going to
charge the one from the bench book. Aaron is going
to break it up into four different -- and we'll get
that. Anything else on that? |

MS. CAMPBELL: No. _

- THE COURT: A1l right; What about Number --
Request to Charge Number 4 about him not actually
having -- if he reasonably believes --

MS. CAMPBELL: I believe that is part of ‘your

charge already, if I read it correctly. I think

the language is already in there, to act on

appearances.

THE COURT: Ms. Cleary, one that I have.--
'MS. CLEARY: Yes. I'msorry, I'm trying to
read. h |
.~ THE COURT: A11 right. And then Number 6 -- I
mean, Number 5.. Any objection to that one?
MS. CAMPBELL: I think that is also 1nc1uded!

That is the same language again, the right to act

upon appearances.

'MS. CLEARY: I'm not -- okay.

MS. CAMPBELL: We certainly don't want to tell
the jury to view the situation from the Deféndaht's .
standpoint. No reaéonabﬁe person. I believe this

language is already included 1h your charge, Your

\
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1 Honor .

2 THE COURT: Any part of this not in there?

3 MS. CLEARY: Beg the Court's indulgence.

4 (Pause.)

5 THE COURT: 'Yes, ma'am?

6 MS. CLEARY: Your charge is sufficient.

7 THE COURT: Okay.

8 MS. CLEARY: Judge, I am just now Tooking at

-9 this.

10 THE COURT: I am going to give'y'all a second.

11 MS. CLEARY: Okay.A o
12 THE COURT: What I'm going to do is, Aaron is
13 going to redo it and then I'11 give it back, since

14 ' I will probably ask you all if you have a problem

15 with me sending it back with the jury..

16 Co MS. CLEARY: Right. But I was wondering if

17 ' there is going to be an opportunity for me to kind
.18 of regroup and make sure I don't saying anything in
19 my closing.

20 THE COURT: Oh, yés. I'm going'to give

21 y'all -- he's going to do a clean copy once we

22 finish, give it back to you all, I'11 give you five

23 or ten minutes to look through it, and then we'll

24 do the closing arguments.

25 MS. CLEARY: Okay.
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THE COURT: A11 right. And as to -- because
there still may be some stuff in the one that I
have here that y'all may want to take out.

As to Request to Charge Number 6, prior
difficulty, I think we already have that. Tﬁat is
in mine. But there has not been any testimony
regarding the victfm's violent reputation, so wé'11
take that out.

"MS. CAMPBELL: No prior violence by the
victim.

THE COURT: No prior violence by the victinm.
If I'm wrong, correct me. I'm jUst trying to move

through them. I don't remember any testimony

‘regarding that.

Threats by the victim. He said that the other

guy threatened him, but I don't believe he said

that the victim threatened him.

MS. CAMPBELL: He did not ever say that he was
threatened by the victim.

THE COURT: Yes, he didn't say he was

" threatened by the victim.

Intoxication of the victim. I mean,
everything says he had marijuana in him.
MS. CAMPBELL: But there 1is no indication he

thought he was intoxicated.
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1 MS. CLEARY: I don't think that matters. I

2 think if there is any evidence that he could have

3 been intoxicated that is a reasonable charge.

4 MS. CAMPBELL: She doesn't want us to be able
5 to charge voluntary intoxication of her Defendant,
6 but she wants to bring in intoxication of -- the

7 alleged intoxication, which he never said he was

8 aware of.

9 MS. CLEARY: Well, that is true. But I don't
10 think that there is anything that he has to have
11 - been aware of it. | |

12 THE COURT: Well, its says that
13 | intoxication -- that he would have had -- it says
14 intoxication of the victim may be considered 1n‘

15  deciding whether Mr. Hinson's fear of death or

16 bodily harm was reasonable. Basically saying that
17 if the Defendant -- I mean, if the victim was
18 waving a gun around and was drunk or something Tike
19 || that, then he would say, you know, he is going to
20 shoot me because he is drunk. But I don't think --
21 MS. CLEARY: Okay, I withdraw this.
22 THE COURT:‘ A11 right. What about Number 77
23 MS. CAMPBELL: And I gave away your charge on
24 duty --

25 THE COURT: Duty to retreat.
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MS. CAMPBELL: -- to retreat. I believe that
language is in duty to retreat.

THE COURT: I think -- it talks about -- it
actually goes into a little bit more than yours
does, Ms. Cleary, about him not having to use any
calculation as to the degree or amount of force
which may be needed."

MS. CLEARY: What page is that on?

THE COURT: It is on Page 10 of my charge.
Actually it is pretty close to what you have,

increased risk of harm. I thinkvit was the same

. Tanguage. It is the same language.

MS. CLEARY: I see. I'm sorry.

THE COURT: And Number 87 -

MS. CAMPBELL: That would be a comment on the
facts.

THE COURT: The first part definitely is.

" MS. CAMPBELL: And I'm not sure what words

accompanied by hostile act.

THE COURT: Yes, ma'am? And I have that one
also. |

MS. CAMPBELL: I believe the only testimony in
the record of any words were, shoot me. I don't
know if those are hostile.

MS. CLEARY: Well, I think he said when he
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first came up to him that he was like --

MS. CAMPBELL: No, he didn't. I just don't
know how the words, shoot me, would be hostile
towards the Defendant.

MS. CLEARY: I believe the testimony was he
said something 1ike --

THE COURT: I'm going to charge it. I mean,
the words -- if he told the victim, shoot me, go
ahead and shoot me -- it may not be --

MS. CAMPBELL:. But that is not the moment.

lThen -- but he even separates that from the moment

of which he arms himself to do the shooting.

THE COURT: Well, it says, words accompanied
by hostile acts may, depending on the
circumstances, establish self-defense.

And there was testimony that the victim
charged at him or something 1like that and --

MS. CAMPBELL: So you are going to charge
words plus hostile acts equal self-defense?

THE COURT: I'm sorry?

MS.-CLEARY: I'm sorry. That is not what I
meant to ask you to chargeﬂ

THE COURT: Okay.

MS. CLEARY: . I mean, the law says, State v.

Harvey, that -- well, I suppose, yes, you would
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have to add in the other elements are met.

MS. CAMPBELL: I mean, words plus hostile acts
may be a consideration in whether we have met all
the elements of self-defense, but in every case it
has got to.go back to all four elements of
self-defense.

THE COURT: Dh, yes, yes, but that is part
of -- that comés under .- '

MS. CAMPBELL: Close in time with this

statement because I think for you to say that words

| accompanied by hostile acts equal self-defense is

really problematic for me. Because, I mean, no
matter what, as to whether or not it meets any 6f
the four‘prongs of self-defense, becaﬁse they still
have to meet all four prongs of the self-defense in
order for it to be self-defense, and I'm sure that
is in your charge. I don't have it in front of me.

THE COURT: Well, you know, the part that
talks about words accompahied by hostile acts goes
into the acfs on appearances. It is --

MS. CAMPBELL: And the only thing I'm saying
if you were going to use the terminology of words
with hostile acts may be self-defense, that aione
is not true because it only can be considered as to

one prong on whether he acted on appearances. And
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I would just want --

THE COURT: Well, we just need to reword it.

MS. CAMPBELL: Reword it.

MS. CLEARY: And I think that is included in
your charge on Page 9 in the middle. I mean, that
is basically what -- the law that I was quoting.

THE COURT: She says,‘you may consider whether
Mr. Hinson's belief of being attacked was a
reasonable be11ef_when the words were accompanied
by a hostile act. You méy(consider. That is
coming from your request to charge.

MS. CLEARY: I know. But I'm just saying I
don't have'any objection to this words accompanied
by hostile acts charged on yours on Page 9.

THE COURT: But 1t-needsvto say, you may
consider whether -- is that your -- your objection
is it just needs to say, you may consider?

MS. CAMPBELL: You may consider and also that
it doesn't equal self-defense. That one thing.
Words of hostile acts. THe way this language reads
is that words plus hostile acts equal self-defense,
that is not true. That is only the consideration
as to one prong that she has to meet four of in
considering whether or not there is self-defense.

And that is my concern.
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MS. CLEARY: And that actual case says words
accompanied by hostile acts may, depending on the
circumstances, establish self-defense. . I mean,
that -- |

THE COURT: What I will charge is, you may
consider whether Mr. Hinson's belief of being
attacked was reasonable belief when there werel
words accompanied by hostile acts. |

I took that one straight from your charge, Ms.
Cleary.

MS. CAMPBELL: And you are going to put that

in Prong 3.

THE COURT: It is under right to act on
appearances.

MS. CAMPBELL: Okay. I just didn't want the
language in there that that equals self-defense.

THE COURT: She has a malice. _

MS. CAMPBELL: I 1ike her malice. You éan add
that on.foo.

THE COURT: You want it?

MS. CAMPBELL: Yes, ma'am.

THE COURT: A11 right. Ms. Cleary, you still
wanf it?

MS. CLEARY: I should be scared to. Yes. You

know, not anticipating the general recklessness
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1 charge to go along with that.
2 MS. CAMPBELL: This can go along with it too,
3 but our general recklessness charge. We have no
4 problem doing both of them.
5 THE COURT: Well, they pretty much say the
6 same thing, don't they?
7 MS. CAMPBELL: I 1like them.
8 THE COURT: 'This one says the same thing as
9 yours.
10 MS. CAMPBELL: It 1is ironic that she objected
" to mine.
12 MS. CLEARY: Well, I object -- the only
13 language that I object is general recklessness
14 makes it sound 1ike, you know, if I turn around and
15 hit him I'm going to -- and kill him, then, you
16 know, I'm a murderer. So that is the Mouzon
17 lTanguage that I object to.
18 THE COURT: The only reason that one is I
19 think applicable to this case is because of the
20 accident charge, because I'm giving the accident
21 charge, but I'11 give both of them. I'11 give
22 yours, I'11 give yours, and the general one.
23 And then invo1unfary manslaughter.
24 MS. CAMPBELL: States versus Willie Reese.
25 The facts in that case, Your Honor, was the
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Defendant was the estranged husband of the victim
in the case. He went over to her house in her
front yard, he had already pulled out a gun.  He
said he just had it out and was waving it around
and it went off accidentally.

In that case the judge refused to charge
involuntary manslaughter based on the fact that
thét would be a pointing and presenting,'which is
the very least we have here.

- The Court of Appeals reversed it on those
grounds and they went up to the Supreme Codrt and
they held that it was proper to not charge |
involuntarily manslaughter although they still

-overturned the case on a closing argument by a

* prosecutor.

MS. CLEARY: My turn?

THE COURT: Yes, ma'am.

MS. CLEARY: 1In that case there was no
evidence of self-defense, so the Defendant, when he
pointed and presented the firearm, he was just
simply saying that it didn't accidentally
discharge, she didn't do any --.there was nothing
about self-defense, and that is what distinguishes.
it because it is a'se1f-defenée that makes it a

lawful arming, so if we can prove self-defense,
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then pointing and presenting does not preclude an

involuntary manslaughter charge. And that is

specifically included in State versus Burris where

he did get -- it was an accident and involuntary

manslaughter. And that -- and those two are

clearly not contradictory, but also, again, one is

entitled -- one is entitled to arm themselves in

- self-defense.

So in this -- in State versus Burris that

we're relying on, it says, to warrant the Court in

eliminating the offense of manslaughter, it should

very clearly -appear that there is no evidence

whatsoever.

So the pivotal issue was whether appellant was

.engaged in unlawful activity at the time of the

killing. For the same reasons discussed above --
when they were talking about accident -- we find
the evidence in the record supports appellant's
claim was acting lawfully when'the gun fired
killing tenant.

And, again, this is a case where the guy was
not allowed to -- I believe he was under age and
was not allowed to possess a pistol.

The same -- it is on four corners with this

case, with Jamaal's case.
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The Court went on to say, Goodson only
specifically dealt with whether unlawful possession
of a weapon would preclude an accident then it
would be incongruous not to apply the same
reasoning and.cohtext of involuntary manslaughter.

Oh . --

THE COURT: Yes, ma'am, you can continue.

MS. CLEARY: In addition, the evidence, or at
least our part of the evidence, is that poinfing
and presenting actua11y occurred before the fight.
And the Court emphasizes that you look at the
moments before the shooting, that tﬁere is a
difference in arming one{s self in self-defense and
écting in -self-defense.

- And in this case he fs alleging he did not
point it, you know, when the shooting actually.
occurred, that he had picked it up and then:
accidentally shot it when he was turning towards --
when Amp came up on him. So that would be a
distinction as well.

So I think clearly we would be entitled to it
in any case under State versus Burris.

THE COURT: You are saying the difference
between State versus Reese and this case is the

fact that the Defendant was acting in self-defense
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1 and then thus lawfully acting?

2 MS. CLEARY: Yes. So,the Defendant in Reese,
3 since he was not claiming any kind of.se1f-defehse,
4 he couldn't lawfully arm himself in self-defense.

5 His was just straight up pointing and presenting

6 without the allegation that he grabbed the gun and
7 that it accidentally or recklessly fired.

8 THE COURT: Yes, ma'am?

9 MS. CAMPBELL: Your Honor, we would also quote
10 State versus Chapman.

11“ THE COURT: Is it Chapman or Chatman?

12 MS. CAMPBELL: Chap. In that case -- and I

13 understand she's trying to -- well, Number One, we
14 submit she hasn't met the elements of self-defense.
15 And I understand we are charging that out of an

16 abundance of caution. But, Number Two, there is

17 ‘nothing in this record to say he was acting

18 lawfully at the time. Basically he, Number One, is
19 involved in a pointing and presenting. Then he is
20 involved in a fist-fight or an assault, which he,
21 by his own testimony, he said he got the better of
22 him and beat him. And, Number Two, at that point
23 he says he then goes and arms himself and fhat it
24 is just'an accident.

25 But there is nothing lawful about any of the
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conduct that day. I don't know how she can get
around that fact and the cases.

THE COURT: In State v. Chapman it says -- it
talks about excusable or justifiéb]e homicide, but
it talks about due care was exercised in handiing
of a weapon which led to -- in this case the Court
did say he was entitled to an involuntary
manslaughter charge;

MS. CAMPBELL: State versus Smith, a 2011
case. } |

THE COURT: The cite? |

MS. CAMPBELL: The cite is 706 S.E.2d 12.

MS. CLEARY: Your Honor, in that case the

~ Defendant was engaged in a drug deal. And we don't

have any evidence of that. And that is what made

it an involuntary manslaughter.

“"THE COURT: I have the wrong cite. What is
it, 706 --

MS. CAMPBELL: I can hand it up, Your Honor.
I bé]ieve we are a]sd quoting the Crosby case. -

MS. CLEARY: And in that case they found they
hadn't mét the elements of self-defense.

'MS. CAMPBELL:  Your Honor, I think we are
going out on a limb to give her the

se1f-defense/accident-she has requested. That
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1 doesn’'t mean she has met them by law.

2 THE COURT: Al11.right. I have these cases.

3 You cited State versus Burris and what was the

4 other one, Ms. Cleary?

5 " MS. CLEARY: Me?

6 THE COURT: Yes, ma'am? What was the other

7 case you cited? | |

8 MS. CLEARY: State v. Burris and State v.

9 Wright. |

10 - THE COURT: Do you have a cite for thaf'one?
11 A MS. CLEARY: Yes. 378 S.C. 641, 664°S.E.2d
12 465.

13 * THE COURT: 4657?

14 MS. CLEARY: Uh-huh. And also in Mekk]er.

15 M-E-K-K-L-E-R. Do you have that one? '

16 THE COURT: No. I need a cite for that one,
17 unless it is cited somewhere else. |

18 MS. CLEARY: 379 S.C. 12, 664 S.E.2d 477.

19 MS. CAMPBELL: Judge, if I could be heard? We
20 ébnceded~as far-as acéidént and se]f—defensé. That
21 does not mean we concede she has met the elements,
22 that she should get either one of those charges.
23 And if this is something that is going to be -- I
24 mean, if she is going to get this 1nvo1untary
25 manslaughter it is bootstrapping us because we have
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conceded that we are allowing that charge just

because there has been so much talk about it. We

- would want to be reheard on whether or not

self-defense and/or accident are even proper in
this case. |

THE COURT: Well, this case says they are not
mutually exclusive, so I don't think I have to give
involuntary manslaughter just because he gets
self-defense.

MS. CLEARY: Right.

THE COURT: That is what State v. Mekkler, the
case'I was just reading, says.

MS. CLEARY: Well, yes, it says that you can
have both or you cannot have both. But our
position is that in that case the lady, Mekkler,
wés, you know -- I think she had a cocked weapon in
that case. I mean, I think the Taw is c1ear¥ And
obviously we've got to, you know, present our
evidence of self-defense, but the law is clear if

there is any evidence at all of self-defense, then

“he has to have the involuntary charge because then

he is lawfully armed and possibly reckless.
MS. CAMPBELL: No, ma'am, that is incorrect.
MS. CLEARY: Well, I mean, the cases are, you

know, particularly Burris, is very clear on it.
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1 MS. CAMPBELL: That was the fact that -- you

2 don't get one and then get the other. Yoyr Honor,
3 we would want to be heard on whether or not she has
4 met the elements to get even a self-defense or

5 accident charge.

6 MS. CLEARY: Well, the case law does not say

7 you either get one and not the other.

8 THE COURT: I'm sorry?

9 MS. CLEARY: The case Taw does not say you can
10 have one and not the other. The case law simply

11 says that they are not mutually exclusive, that you
12 can have both. If there is any evidence to support
13 either an accident or involuntary manslaughter,

14 then the jury 1is charged both.

15 Burris says that, without me making any -- you
16 know, I'm not twisting the words at all.

17 THE COURT: So, Ms. Cleary, your position is
18 if I charge accident and self-defense, that I have
19 to charge involuntary manslaughter?
20 MS. CLEARY: No, I am saying that because we
21 presented evidence that.wou1d'support our position
22 on each of the elements that they want to be able
23 to disprove it beyond a reasonable doubt the
24 elements of self-defense at the time of the
25 shooting that he Tawfully armed himself in
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self-defense, not that he acted in self-defense,
that that requires both the accident charge and
involuntary manslaughter.

THE COURT: A1l right. Yes, ma'am?

MS. CAMPBELL: Your Honor, then we would 1like
to be heard on self-defense and accident charge to
be submitted to the jury. We do not feel like she
has met the elements. We feel Tike even from his
own testimony, which is the best thing he has got
going for'him, that he concedes that,heljust‘went
over to pick up the gun. He didn't say he was
acting in self-defense at that point. And then he
makes into an accident. | |

And we would surely say that he has not met
three out of at least four of the prongs. Even if
you are giving him the one prohg'where he was
acting reasonably, that he had the duty to retreat,
he had many duties that he.did not meet that day,
and we would Tike to respectfully be heard on that
if you are going to entertain the involuntary
manslaughter.

THE COURT: What is your position if I charge
those two that I have to give involuntary
manslaughter?

MS. CAMPBELL: There is no case law that says
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1 those have to be charged or that they all run

2 together. I don't know where she is getting that

3 from. I believe you quoted the law correctly

4 earlier, Your Honor, about it depends on the case,
5 the facts of the case and what it is.

6 Our position is that just becéuse we're

7 conceding and don't object to her having an

8 accident and a self-defense charge, there is

‘9 nothing in this case that allows this to be an

10 involuntary manslaughter.

11 ‘ - THE COURT: A11 right. A1l right. I think I
12 have heard enough; Aaron is going to bring back

13 the --‘he is going to bring back a draft of the

14 jury charge and the verdict form.

15 Based on my reading of I guess the cases

16 cited, I don't believe if I charge accident and

17 self-defense, which y'all aren't claiming -- well,

- 18 I guess you are claiming self-defense to get to the

19 accident -- I don't -- in my reading of the case
20 . law, it doesn't state that I have to charge the
21 1nvo1untary'mans1éughter. |
22 MS. CLEARY: Can I clarify my position on

23 that, just real briefly? I am not saying that you
24 have to charge it because you are charging accident
25 and self-defense, but what I'm saying is that there '
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is some evidence that this was an accidental
killing and that -- the elements are: Killing of
another without malice and unintentionally while
acting lawfully with reckless disregard for safety.
So there is certa1n1y some evidence that he was
not -- I mean, he was reckless with the gun. So --
because there is some evidence to support that
charge, that is why I think you have to charge it,

not because you are going to do accident and

. self-defense, but because it meets -- there is some

evidence of each of these elements. That is my‘
position. |

THE COURT: Yes, ma'am?

MS. CAMPBELL: You don't really want to hear
from me. I mean, she has to meet the elements of
self-defense, Your Honor. Respectfully, she has 7

not. 1In order for her to make it into this lawful

-~ activity, because by his own admission on the stand

he was acting unlawfully that day, he had no right

" to carry a gun, he had no right to be taking the

gun out there; he had no right to be dealing drugs
or doing whatever else he was doing out there that
day.

I find it somewhat ironic that she then

incorporates it in 1ike she has met the elements of
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1 self-defense under these facts.
2 And this case, with these facts, simply is not
3 an involuntary manslaughter.
4 MS. CLEARY: Do you want me to argue
5 self-defense?
6 THE COURT: No, they conceded to charge it.
7 They are not sayiné it is self-defense, but they
8 are agreeing to let the law be charged. I'm not
9 going to charge on a lesser included of involuntary
10 manslaughter. I think that the jury can decide if
11 it is self-defense or if it was an accident, but
12 I'm not going to get into the 1nvo1untafy.
13 MS. CLEARY: And I just do want to make sure
14 the record is clear that I strenuously object to
15 that.
16 THE COURT: Oh, I think so.
17 (WHEREUPON, a bench conference was held
18 in the presence of the jury but out of
19 the hearing of the jury.)
20 THE COURT: We are going to take about ten
21 minutes. Aaron is going te bring -- I'11 have him
22 bring the jury charge out, and then y'all take
23 about five or ten minutes. So we will take about
24 15 minutes. |
25 (WHEREUPON, a break was taken.)




O W 00 N O O B WD -

N N N N N N - - KN - - - - - - -
()] N w N - O © Qo ~ » [¢;] BN w N -

719

791

"THE COURT: She said we were supposed to have
a note coming out, but it never came out, as to,
what(in the worid are they doing in there, is‘what
the note is going to say. I am going to bring - -
y'all have to bring your client back in. It is 20
ti11 4:00. I'm guessing it is going to take two
hours to do -- two hours at least to do closing
arguments, plus the charge on the law is going to
probably put us close to 6:00 o'clock. So we'll --
I think we are jUst going to argue and charge in
the morning with everybody fresh. So we'll start
at 9:00. I am just going to bring the jurors back
in and tell them that.

They went to get the befendantﬂ-

(Pause.) |

(WHEREUPON, the jury came into open

court at approximately 3:45 p.m.)

THE BAILIFF:. The jury is present, Your Honor.

* THE COURT: Thank you, ladies and gentlemen of

the jury, for your patience this afternoon. I
assure you that we were in here hard at work and
not -- and being good stewards and mindful of your
time. And for that reason -- I considered doing
closing arguments tonight and cHarge on the law,

which means you all probably wouldn't get it until
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1 maybe after 6:00 o'clock. And I did not ask you
2 all about staying late, so I don't want you to stay
3 late. I'm going to bring you back in the morning
4 at 9:00 o'clock in the morning. And at that time
5 we will be prepared to go forward with the closing
6 arguments and the charge on the law. It could take
7 almost up to three hours just to do that. And it
8 is almost 4:00 o'clock now. |
9 So I am going to bring you all back 1in the
10 morning at 9:00 o'clock. Remember that you are not
11 to discuss this case with anyone, no independent
12 research regarding the case. And if anyone/tries
13 to speak with you regarding the case, just Tet me
14 know in the morning. I will have one of the
15 deputies escort you to your car this afternooh.
16 A1l right. Thank you.
17 (WHEREUPON, - the jury is excused for the
18 day at 3:48 p.m.)
19 - THE COURT: I think some of them wanted to
20 stay, which is odd.
21 A1l right. We will -- Aaron should be back
22 around here in a second with the jury charge.
23 Do you have one other matter?
24 MS. CLEARY: I just wanted to put one more
25 thing about the involuntary manslaughter.
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I would just emphasize that giving us a choice
of all or nothing and oBvious]y we are anticipating
the involuntary manslaughter charge, and I want to
say that one of the things the involuntary
manslaughter charge says, reckless disregard for
the safety of others, you know, .is one of the
elements, and reckless disregard for safety of
others means that you are not interested in the
consequences'of your acts or the rights ahd safety
of others.

And she specifically asked him on
cross-examination, why were you holding the gun by
the pistol. She talked about him negligently
holding it. And I'm afraid that not having this
and combined with the Mouzon charge, if they find

he is negligent, then he's going to be guilty of

‘murder.

So that is why -- and, you know, I mean, és
you know, it is always error not to charge when
there are any facts to support it. And since, you
know, I believe that there are facts in the record
to support it, I just need to re-emphasize and ask
for you to look at the cases tonight and maybe
think about it a 1little bit harder, because it is

essential -- I mean, it is an integral part of our
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1 defense. And it is going to kind of eviscerate it.
2 THE COURT: Thank you. Yes, ma'am?

3 MS. CAMPBELL: Respectfully, Your Honor, we

4 ask that with the facts of this case involuntary

5 manslaughter is not a proper charge. You are

6 charging self-defense and accident, which is what

7 she said in her opening statement this was.

8 And my understanding is that in any case, no

9 matter what you are going to charge the jury, that
10 in order to find guilty of murder, they must first
11 find malice exists.

12 THE COURT: A11 right. He should have the

13 jury charge here and the verdict form. I am going
14 to stick with my original ruling and charge -- and
15 not charge involuntary. |

16 MS. CAMPBELL: Thank you, Your Honor. Your

17 Honor, this is the redacted version of the 9-1-1

18 tape. Remember we had that one part on it that

19 wasn't supposed to be on it? We can substitute

20 this, with the Defense's permission, for the actual
21 one we put in.

22 THE COURT: Yes, ma'am. And y'all have, if

23 they ask for it, y'all have the Taptop.

24 MS. CAMPBELL: Laptop. Feel free to review it
25 to make sure that the one we use in court is clean
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"~ to make sure that nothing improper goes back.

THE COURT: ‘A1l right. And if we can start

.pEOmpt1y, promptly at 9:00 o'clock.

MS. CAMPBELL: We will be here early.

THE COURT: Because I think they are ready to
go. They are ready to get it over with. I don't
know if they are ready to go, but they are

. definitely ready to get it over with.

 MS. CAMPBELL: . Your Honor, I will just

substitute that in the same case it was 1in.

MS. CLEARY: Okay.

THE COURT:. Let me go check on my law clerk.

~(Pause.) | |

THE-COURTQ He didn't do the verdict fofm :
because he didn't know -- I ghess I need, for the
purposes of the record and making a decision, Ms.
Cleary, what is the evidence that you are
presenting that would lead to an involuntary
manslaughter charge?

MS. CLEARY: Okay. The killing of another.
We have that okay._'w1thout malice. And
unintentionally. And that has been basically our
defense. |

THE COURT REPORTER: I'm sorry, I didn't hear

you.
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MS. CLEARY: Oh, I'm sorry. Without malice
and unintentional, the second element. And then
while acting lawfully, State versus‘Burris and
State v. Wright and State versus Mekkler make it
clear that if -- and obviously, you know, that
something she is going to argue vigorously -- but
if there is any evidence to support self-defense,
then that is lawful arming of one's self. The Taw
doesn't --

THE COURT: And she is saying by not conceding
to the self-defense that -- by conceding to it that
she is not conceding that involuntary manslaughter
necessarily has to be charged. And -- but what
evidence -- are you referring to him just saying he
accidenté]]y pulled the trigger? 1Is that the
evidence that you are referring to? |

MS. CLEARY: Well, I'm -- okay. Well, that --
I mean, that would be the unintentional element,
that it has to be unintentional. Okay. So he says
it was an accident. So that is the evidence of
unintentional. But I thought what was kind of
holding us up is while acting lawfully. And I
think the case law is clear that, you know, just
because you are a drug dealer does not mean that

you can't ever pick up a gun and defend yourself.
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That is clear from various cases.

And then the~fpurfh element, with reckless
disregard for safety, examples are negligent |
handling of a loaded gun, handled a gun recklessly,

in the Wright case, and if you admit it was

intentional you can't get the charge. And of

course we haven't admitted it was intentional. - And

"also intentionally pulling the hammer back on a

shotgun, it could still be involuntary manslaughter
if the person unintentionally pulls the trigger.

And, you know, the fact that,.I don't know, is '

selling weed or the other things that she said she

thinks shows ‘that he brought the dangef éf that

situation upon himself, that does not mean that he

‘cou1d-neVer arm. himself 1n\ée1f-defense. Thé Taw

doesn't say, you know, if you are a drug dealer and
you are not allowed to possess a weapon. It is
pretty clear that.there are times when you can
Tawfully possess a weapon.

And case law speaks specifically to that in
some detail, particularly in the Burris case and in
the McCaskill case, about how thefe is a difference
betweeﬁ one acting in self-defense and one)arming
one's self in self-defense. And that, you know,

despite bad behavior that might have been going- on,
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if at the moment of the arming one's self you are
entitled to do so because you are not -- you don't
have to leave yourself vulnerable to getting shot
in the back, which is what his testimony was, that
the reason he picked up the gun at that point was
because it had already been pointed at him by
Andina, he had been punched in the face a couple of

times, so obviously he has got a reasonable fear at

‘that point to think, I'm not -- I can't leave that

gun and go run because I don't want to get shot in !

" the back.

And he is entitled to do that, no matter what
kind of bad character they have been able to bring
up against him. You don't have to leave yourself

to get shot in the back. And that is the whole

‘basis of our self-defense claim.

THE COURT: So the cases you are relying on is -
Burfis and McCaskil1?

MS. CLEARY: And also Mekkler.

THE COURT: And Mekkler. Al11 right. And the
cases you are relying on are?

MS. CAMPBELL: The rest of the cases on
voluntarily manslaughter: Reid,'Chapman -- there
is a whole progeny of them -- Crosby is one.

Your Honor, in addition to that, I would just
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point that the facts in the case that she keeps
talking about, Burris, are very distinguishable
from this one. In that case the appellant, who is

ultimately charged, was attacked unprovoked by the

two alleged victims in the case. They initiated

the fight. They initiated the attack.

In this case at hand, the Defendant is the one
that first drew on thelvictim. That is un -- I
mean, by everyone's testimony. So that. |
distinguishes it as far as lawfully, you know,
arming himself at that point 1in this case.

Furthermore, his own testimony says that at
the time he then went and de-armed himself because
he had .become unarmed in self-defense, if he wants
to go self-defense, he goes and re-arms himself.
And his own testimony said at that point he had
beaten the victim so badly that he is no 1ongef‘
moving and that he is going td’pick up the gun;*
And at that point he turns around and tries to make
it into -- our position under the elements of the
facts of this case, if you apply the self-defense
element, under no theory of the defense can it
reach self-defense, not the four prongs. And I can
go through them again, but I have already put them

on the record, I don't want to bore you. And even
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- beyond that, by his own version of the chain of

events that occurred and his own demonstration
using me the accident quote/unquote could not
happen the way he said it did. I simp]y'think in

this case with these unique facts and relying on

| the case 1aw we have handed up that involuntary

manslaughter is not appropriate.
THE-COURT: Well, since I have the cases, I
will take tonight and read over them for myself.

And we'l11l get the verdict form. -Right now I'm not

' Thc11ned to dq it, but I will read over all the

cases. That's why I'm asking you which cases you
want me to consider.

MS. CAMPBELL: And in this case, in Burris
that she keeps talking about, that person armed
himself after he had been attacked.

MS. CLEARY: Well, it is our --.

MS. CAMPBELL: Can I finish? And then at that
point the people leave and then theyAcome back
towards him, and that is when she shoots -- the gun
goes off accidentally, according to the testimony.

MS. CLEARY: But jt is our assertion that
there is evidence in the record that Amp came up on
him. One of their witnesses says Anthony stormed

at Jamaal. And we admit that he pulled the gun.
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And his testimony was that he did that to scare him
away, but then he was punched a couple of times
anyway . Sb it is not --
- THE COURT: But then he says he won the fight.
MS. CLEARY: Right.
. THE COURT: And then he had the opportunity at

‘that point to retreat?

MS. CAMPBELL: Retreat.

MS. CLEARY: Well, he doesn't have to leave
the gun -- he did not say that he knocked the man
unconscious. "He said that he could tell the fight
was over because he was not fighting back. Okay?
Not that he was unconscious. |

But what our point is is that he ddesn't have
to leave the gunvthere for either Andina, who had
previously pointed it, or Amp to pick it up and
shoot him in the back while he is running from the
scene. That is what we're saying. The law does
not require that. '

THE COURT: Al11 right. So I have written down
all the cases, the names, and I'11 take a look at
those again, read them thoroughly, and I'11 get
y'all a verdict form in the morning.

MS. CAMPBELL: Thank you, Your Honor. Your

Honor, the only other thing we would have, in your
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without-fault prong of self-defense, you have
mutual combat. I don't know that that would apply.

THE COURT: That was already in it.

MS. CAMPBELL: It was in your standard form,
but I don't think it applies in this case.

MS. CLEARY: I agree with her.

THE COURT: Okay. If y'all 1ike we can -- do
y'all want to take ten minutes to go through it and
then I can come back and we'll -- I can come back
and see what else is in there.

And the desk book has prior record of the
Defendant Timited for impeachment and prior -- and
I think that is in there. ‘And prior record of
Defendant 1imited for Lyle. I think -- but that is
not his record, but it just talks about bad acts -

under that one. But there is nothing else about

- prior bad acts in here.

And I guess what I am thinking about, Ms.
Campbell, is the questions you asked about the
pending charges? |

MS. CAMPBELL: Oh, yes, ma'am.

THE COURT: Where it talks about --

MS. CLEARY: Oh, okay. Isn't there a charge
about. --

THE COURT: Well, there is a Lyle charge, but
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it talks about a conviction.

MS. CLEARY: But isn't there a charge that
talks acts prior bad acts can't be used to show he
was acting in conformity thereof? Can I -- do you
know what I'm saying? That it can only be shown to
prove the Lyle exceptiohs, not to show thaf he's a
bad person. . It can't be used as propénsity
evidence, I guess call it propens{ty evidence.

THE COURT: Were you using it for impeachment _

“or for --

MS. CAMPBELL: I was using it for impeachment,
limited to that. '
+THE COURT: Yes, it was for 1mpeachmeht, Is

" that in there?

Okay. Al11 right, we'll take about ten minutes
for y'all to look and see if there is anything else
that needs to be changed so that we can start at
9:00 in the morning.

A1l right, we'll take about ten minutes.

(WHEREUPON, a break was taken.)

MS. CAMPBELL: There is only one section of
se]f—defense'-- I'm sorry -- the mutual combat
language. - Mutual combat only applies if both
people --

. THE COURT: Oh, we are going to take that out.
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MS. CAMPBELL: Okay.

THE COURT: I think y'all both agreed to that.

MS. CAMPBELL: Right. And then, Your Honor,
on the right to act on appeafances.

THE COURT: Will you give me a page number?

MS. CAMPBELL: Fourteen.

THE COURT: Okay. Fourteen. Yes, ma'am?

MS. CAMPBELL: Under size ahd age, I don't .
know that ‘that was an issue in this case. And I'm
not guite sure I followed the language. It looks
1ike something might have been left out or
something. Actual need and duty to retreat. And
then the next 1ine says, for force and self-defense
the amount of force needed. - I think maybe that |
line just needs to be taken out.

THE COURT: Yes. |

MS. CAMPBELL: Or I'm not sure that size and
age are even appropriate in this case. I don't
really care, but --

THE COURT: Ms. Cleary?

MS. CLEARY: With regard to size and age, I
mean, I don't think it is all that important, but
there is some evidence in the record that he
testified that he was afraid of him because he was

bigger.
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fHE COURT: He said he was bigger than him.

MS. CAMPBELL: He also said that he beat him
up and it wasn't a fight. But it is just that one
1ine for force and self-defense that I think should
just be deleted. |

THE COURT: Al1 right, we'll take that part

out. It is probably an error. It should réad, the

~relative size, age and weight of the Defendant and

. the victim, may be considered in deciding the

apparent or actual need for force and self-defense
and the amount of force needed.

So that part about duty to retreat needs to
come out.

MS. CAMPBELL: Okay.

THE COURT: That's all you see?

MS. CAMPBELL: That is pretty much all I see
right now, Your Honor. A

THE COURT: Okay. Y'all can e-mail Aaron if
there is something else. He normally works late.

MS. CLEARY: The only thing I have is on Page

9. there is a statement -- and, I mean, I think it

is a statement about that maTice can be formed,.you

know, right before the act, and then that charge --
you know, obviously it is not my favorite charge --

is then repeated agaih on Page 10, and I think that
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1 was probably just a mistake.

2 MS. CAMPBELL: That was my request to charge

3 which you agreed to.

4 MS. CLEARY: Well, I just don't want the part
5 about, that malice can be formed, can be conceived
6 at the very moment the fatal blow was given. I

7 don't want that charge twice.

8 THE COURT: You know, y'all both had one and

9 'y'all both agreed to just put both of each other's
10 in there, and I think that is why it is in there

11 twice.

12 MS. CLEARY: Oh, I know, but I --

13 THE COURT: Where is it? _

14 MS. CLEARY: It is on Page 9 and 10.

15 THE COURT: About the fatal blow?

16 MS. CLEARY: No, that malice aforethought does
17 not require that malice exist for any particular

18 time before the act is committed, but malice must
19 exist in the mind of the Defendant just before and
20 -at the time the act is committed.
21 Okay, so there is that, which is the -- you

22 know, malice can be formed just before charge. And
23 then on Page 10 you would be telling the jury

24 again, malice does not heed to exist for any

25 appreciable amount of time before the admission of
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the act of killing occurs. Malice can be conceived
at the very moment the fatal blow is given. And
for obvious reésons, I don't want them to hear that
twice. I don't see any need for it. And I think
it was jusf'kind of combining our two charges that
that happened, or combining -our charge with your
charges. ‘

THE COURT: I don't see it. Where is fatal
b1ow‘on Page 9?

'MS. CLEARY: I mean, they are worded

differently, it is just they are the same charge

- about the time that, you know, that malice can be

formed immediately before the act. One of them
used the term fatal blow and one of them says, just
before and at the time of the act is committed.

And I'm not saying I care which of these charges is

used.

THE COURT: Just one?

MS.’CLEARY: Yes, just one.

THE COURT: Any response?

MS. CAMPBELL: Your Honor, I don't think it is
any way -- it is not 1ike you aré going on and on

about either one of them. It is just a different

‘way of saying the same thing. And she did agree to

let it in. Now she is objecting to it.
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1 THE COURT: I think that is part of the charge
-2 that was given by Ms. Campbell, is that right?
3 MS. CAMPBELL: There was charge that I handed
4 up, yes, ma'am.
5 THE COURT: Yes, those Were two separate ones,
6 ~and I think that is one you agreed to.
7 MS. CLEARY: I mean, I didn't --
8 THE COURT: - It was her request to charge. It
9 kwas the --
10 MS. CLEARY: - Right. But I didn't agree, I
11 mean, for it to bé charged twice. I understand
12 - that that is a correct statement of the law, but
13 what I'm saying is I don't want it to be charged
14 twice.
15 THE COURf: I don't understand Why you are
16 saying it is being charged twice because there is
17 nothing on Page 9 that talks about ma]fce may be
18 conceived at the very moment the fatal blow was
19 given.
20 MS. CLEARY: Okay. But let me -- the specific
21 part I'm talking about on Page 9 says that, malice
22. aforethought does not require that malice exist for
23 any particular time before the act is committed,
24 but malice must exist in the mind of the Defendant
25 just before and at the time of the act is
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committed.

Okay, so that is basically saying that, you
know, because obviously a lot of people think if it
is murder that it has to be premeditated. So this

clarifies for South Carolina jurors that malice can

'be formed immediately.

| And then this -- the one on Page 10 says,
malice need not exist for any appreciable pehibd of
time before the admission of the act or killing
occurs. Malice may be conceived at the very moment
the fatal blow was given. If is the same charge in
substance. |

THE COURT: Except for the last sentence.

MS. CLEARY: And, as I said, it is not that I
object -- I don't object to that sentence if that
is something they feel like they - -

THE COURT: Well, I'11 move that sentence
behind, therefore, there must be a combination of
previous evil intent and the act, and then malice
may be conceived at the very moment -- well, maybe
it needs to goAbefore that. Malice aforethought
does not require that malice exist for any
particular time before the aét is committed, but
malice must exist in the mind of the Defendant just

before and at the time of the act at the time the
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act is committed, malice may be conceived the very

moment the fatal blow is given.

MS. CAMPBELL: That's good,'Your Honor .

MS. CLEARY: So embody it all in one place.

THE COURT: Yes.

MS. CLEARY: Yes, that's fine. I just didn't

want them thinking it was extra important because

it is in two places.

THE COURT: And then go into, malice does not

neceésar11y impart i11-will towards the individual.

MS. CAMPBELL: Thank you, Your Honor.
THE COURT: A1l right. Is that it?
MS. CLEARY: That's it, yes.

THE COURT: A1l right. So we will be ready to

start at 9:00 sharp in the morning. If y'all have

something that y'all need, I'11 try to get here by

quarter till or 8:30 if somebody needs'anything,

but I'd 1ike to start at 9:00 if we can.
_ A1l right, 9:00 o'clock in the morning.
(WHEREUPON, court adjourned. for the
evening.)

NOVEMBER 18, 2011

THE COURT: Just quickly, Aaron received a

request, an additional request to charge.

MS. CAMPBELL: The 1line about in order for it -
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to meet accident.

THE COURT: Okay. And I'm not sure if Ms.
Cleary got it. He'forwarded it on to you, but she
may not have checked her e-mail 1in the process. So
if you have a copy of it, can you givé her a copy?

MS. CAMPBELL: I can go get it, Your Honor.

THE COURT: They want me to charge from State
v. Chapman, if you find that the Defendant was not
acting in self-defense then he was nof acting
Tawfully at the time of the incident then he cannot
claim the shooting'was accidental.

MS. CAMPBELL: Judge, the only other thing I
did notice last night late, because we took out all
the language about the 1nference,oflma1ice from the
use of a gun, and then so yodr inference, you talk
about express malice in a whole paragraph and then

you don't really -- in your charge you don't really

lta]k about inferred malice. If you can just say

malice can be inferred from the facts and
circumstances surrounding the case. 1 think that
would cover it. Just as a general, you know, just
to say, because there is a long definition of‘
express malice, lying in wait, and all that, but
then there is only like one line about inferred

malice. It would just be a general just to --
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1 THE COURT: We took out the part about the

2 dead1y'weapon; |

3 MS. CAMPBELL: And I think the additiona]l

4 language in general.

5 THE COURT: And what is the additional

6 Tanguage?

7 MS. CAMPBELL: Just malice may be inferred

8 from the facts and circumstances surrounding the

9 case.

10 THE COURT: Ms. C1eary;'any response regarding
11 adding that, malice may be inferred from the facts
12 and circumstances'surrouhding the case?

13 MS. CLEARY: No, I don't have any objection to
14 that. But in terms of the additional accident, I
15 think your accident charge covers it sufficiently
16 and that would just be overemphasizing one part of
17 accident. | |

18 . THE COURT: Your objection again, I'm sorry,
19 for the record?
20 MS. CLEARY: I believe that your accident

21 charge covers the fact that he has to be acting

22 Tawfully.

23 MS. CAMPBELL: I agree.

24 MS. CLEARY: Their charge just serves to

25 emphasize that part further when it says several
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times the Defendant must be acting lawfully in
order for them to find it was an accident. H
| THE COURT: Anything else? You just think --

MS. CAMPBELL: The part about to be accident
it has to meet the elements of self-defense.

THE COURT: To be accident?

MS. CAMPBELL: Yes.

THE COURT: Is that your -- because you are
not arguing self-defense, you are arguing accident,
but you are arguing that self-defense has to be --
you have to-argue as to self-defense in order to
get to the accident. Is that -- |

MS. CLEARY: Right. And the law séysAthat
there is 'a distinction between acting in
self-defense and arming one's self in self-defense,
and we're arguing that the armed himself in
self-defense under State v. Burris where it talks
about at the time of the shooting‘Was it lawful to
arm himself in se]f—defense. So I don't think that
is an accurate statement based on Burris.

THE COURT: So if it said, if you find the
Defendant did not arm himself in self-defense, then
he was not acting lawfully at the time of the
incident, then he cannot claim the éhooting was

accidental?
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1 MS. CLEARY: Well, I think you have to say, he
2 did not arm himself at the time of the shooting,
3 because the Burris case makes it very clear that
4 that is the point that you have to l1ook at, to not
5 arm himself at the time of the shooting.
6 MS. CAMPBELL: Your Honor, I think we'll
7 withdraw that. I apologize.

8 THE COURT: A11 right. And as to the -- just
9 to make sure, since this accident and self-defense
10 and all that is -- we talked in great detail about
11 it, I just want to make sure I'm clear. And I know
12 Ms. Cleary wanted to make sure she is clear on all

13 my rulings. And then also the ruling as to

14 involuntary manslaughter charge.

15 And our discussion yesterday regarding

16 self-defense charges and accident charges would be,
17 it is my understanding it would be included in my
18 instructions to the jury. I did not rule as to the
19 elements of self-defense or the elements of the

20 accident because the State did not object to the

21 instruction. For that reason they will be included
22 in the jury instruction and it was not necessary

23 for me to make a ruling as to whether each element
24 of self-defense was proven with respect to the

25 Defendant being lawfully armed. I just wanted to
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make sure that the record was clear as to that.

With that being said, I still need to make a
ruling regarding the Defendant's involuntary
manslaughter request to charge and also I Quess you
requested it be included as a lesser included
offense on the jury charge since that was objected
to by the State.

After careful review of the case law, I
decided not to charge the involuntary manslaughter
charge in this case. And I will just, for purposes
of the record, involuntary manslaughter is the
killing of another without ma1ice\and

unintentionally while engaged in either an unlawful

~act not amounting to a felony and not natura11y

tending to cause death or great bodily harm or a

Tawful act with reckless disregard for the safety

of others. And that-is from State v. Reese.

Iifind that all the evidence in this case
indicates the Defendant was acting unlawfully at
the time of the killing, and that as a result he is
precluded from any instruction as to involuntary
manslaughter.

The evidence before the Court based on the

Defendant's testimony was that he was engaged in

- the distribution or selling drugs in the community
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1 at the time of the incident, that he was unlawfully
2 in possession of a firearm because he is not

3 allowed to carry a firearm, first and foremost,

4 because he is a felon.

5 A1l the testimony indicates that at the time

6 of the shooting the Defendant was on the ground --
7 the victim was on the ground and was defeated, and
8 that was the words of the Defendant, and é]so the

9 witnesses, and that the victim was -- I believe the
10 Defendant stated that he won the fight and that the -
11 victim, as far as he knows, that he had no reason
12 to think at that time the victim was armed.

13 Ms. Cleary has indicated that their defense is
14 not self-defense, but rather accident. My ruling
15 is that ‘at the time of the actual shooting the

16 Defendant was unlawfully armed and at the time of
17 the shooting clearly pointing and presenting a

18 firearm or unlawfully possessﬁng a firearm.

19 Moreover, any claim that he was acting lawfully in
20 self-defense is clearly ﬁegated by the Defendant's
21 own testimony because he indicated that he was not
22 aware that Anthony carried a weapon. He also
23 1ndfcated‘1n his testimony that he won the
24 altercation.
25 Without any testimony that the victim actually
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pointed a gun.at the Defendant or the Defendant saw
the victim with a gun during or around the time of
the altercation clearly means that the Defendant
would have not been justified in arming himself
with a dead1y weapon at the time the gun
discharged, especially since the Defendant
testified that he won the fight and that the victim
was on the ground when he got up. |

I believe in the Mekkler case the Defendant
was -- the difference in that case is that the
Defendant was arguably Tawfully armed because there
was testimony that the victim had a weapon at the
time of the incident and was aéting in a
threatehing‘manner.'

This case was different because at the time of
the shooting all the evidence indicates that that
Defendant was armed -- that that victim was armed.
In this case there is no evidence that the victim
was armed.

In Burris, evidence showed that fwo men
attacked the Defendant knocking him down and

attempted to rob him. Burris drew a gun from his

pocket and shot it twice into the ground causing

both men to baék away from him. While he was

attempting to get off the ground, one of the
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1 attackers reappeared and came towards him and as he
2 picked up the gun, the gun went off.
3 I think the facts in those cases are clearly
4 different. This case, in relying on Reese, which
5 states that in that case, the Court, the Supreme
6 Cdurt held that when the Defendant was waving the |
7 gun around that he was unlawfully pointing and
8 presenting a firearm, which is a felony, which
9 precluded an 1n§o1untary manslaughter charge.
10 So that will be my ruling. I have prepared a
11 verdict form to that effect, and I will give you
12 ~all a copy of that to take a Took at before we get
13 started.
14 MS. CLEARY: Your Honor, may I say ohe thing?
15 I feel 1ike if you are essentially saying as a
16 matter of law that he hasn't proved -- that he
17 hasn't met self-defense, I feel like since we
18 ’didn}t argue it in our charge conference that I
19 need to go through and state on the record why we
20 believe that he does meet the elements of
21 self-defense.
22 | MS. CAMPBELL: She has done that over and
23 over..
24 THE COURT: I think you did. And I didn't
25 rule on that. I didn't rule on that. That is why
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I'm going to charge it, because they didn't object
and you offered. it.

MS. CLEARY: Self-defense is the whole basis
of the involuntary manslaughter. »

THE COURT: Okay. Well, I am going to let you
make your record. You can go ahead and make your
record as to how -- but you need to go through eaqh
element and how he --

- MS. CLEARY: Okay.

THE COURT: But my ruling is based on -- {s
not -- I am not ruling on the self-defense because
y'all agreed to it.

- MS. CLEARY: Right. And but -- '

THE COURT: Which kind of put me in a curious
situation as to involuntary manslaughter.

MS. CLEARY: The first element,. the Defendant
was without difficulty -- without fault in-bringing
on the difficulty. The cases where this is apb1ied
has béen like a case where somebody goes up and
tries to rob somebody and then that person decides
to defend themseives.

"You know, of course you can't use self-defense
in those circumstances, but the law does not
require that you not be -- it doesn't require that

he, you know, never goes into this neighborhood
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1 where he knows that somebody doesn't 1ike him
2 1ived. It doesn't require that he stay holed up in
3 ~Lauren's house or anything like that.
4 The -- and, you know, clearly he can be acting
5 Tawfully even though he is in unlawful possession
6 of a firearm.
7 The fact that he is dealing drugs and that
8 sort of thing does not mean that he has to leave
9 himself open by -- and allow himself to be shot in
10 the back if he were to just leave that gun on the
11 ground. And acting lawfully doesn't mean that you
12 are a model citizen.

13 His innocent act, according to his testimony,
14 is he is just walking over there to give Devan a
15 | cigar. Devan supports that. Nobody else can
16 refute that. That is not acting wrongfully.

17 § He did not say he wanted to fight Amp. And I

18 think that is what you said.

19 THE COURT: No, I didn't say that. I said he

20 | said he won the fight. He may not have said, I won
21 , it, but he said --

22 - MS. CLEARY:- Oh, won it. Won it. I'm sorry.

23 I thought you said wanted it. |

24 THE COURT: No, that he won.

25 MS. CLEARY: Exactly, yes. Now, you know,
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they characterize it as he storms over onto his
property, but Jamaal's testimony is he was going
over the street to give Devan a -- the cigar. He

may have accidentally walked on the property,'but

~ that is not -- that doesn't mean he is acting

unlawfully.
And then as far as, you know, if he had gone
over there looking for a fight, which is what I

thought -- if he had gone over there looking to

fight, that would be unlawful, but that is not what

any of the testimony says, except for Andina. Only
Andina, not any of the other people that were
there. And so there is some evidence, and that is

the standard. ‘I don't have to prove self-defehse,

-1 have to show some evidence of self-defense in

order to get the involuntary manslaughter charge.
THE COURT: What about the duty to retreat?
MS. CLEARY: I was going to imminent danger.
THE COURT: I'm sorry. Oh, yes, go to
imminent danger, threat to harm. |
MS. CLEARY: Okay. He must show he is in
actual imminent danger or actual belief of imminent
danger. He does not have to show that Amp ﬁad a
gun, obviously, but he testified that he was afraid

of Amp because he knew that Amp was friends with
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Richard, a guy who bragged about killing people and
had a teardrop tattoo and that he had bad blood
with.

And then he testified that Amp storms up on
him. He pulls out the gun to try to scare him off
but he is not scared. That is scary. That is a
reasonable fear that this guy is dangerous.

The prior encounter with Richard, knowing
Richard is friends with Amp, the fact that Amp was
angry and storming towards him, that Amp would not
be scared away by the gun, and he didn't know
whether Amp had a gun or not, that goes to whether
he believed he was in imminent danger.

And then acting on appearances, he
testified -- I mean, and I think all that sort of
goes to the circumstances that he was in. And then
I think you also have to look at the point that he

picked up that gun the second time. The law does

not require him to leave that gun on the ground and

Tet Andina, who has already picked up the gun and
shown it, she has pointed it and threatened people,
or Amp, who has already shown he is not afraid of
the gun, the law does not require him to leave that
gun on the ground énd run and get shot in the back.

No matter how, you know, unsavory of a character he
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is, it is not open.season on felons.
So at that.point, when he picks up the gun off

the ground, he clearly has a reason'to fear for his

life. He is just -- our point about him beating
Amp is now Amp has a motive -- has a reason to want
to ki1l him, not -- he doesn't have a reason to

want to kill Amp, he has won the fight, but Amp has
a reason to want to come up and kill him. So he
better get that gun and get out of there or he is
going to get shot in the back. And Andina's
actions go to that as well..

As far as no other way to avoid, when he arms
himself at that point, there was no other way to
avdid it. I mean, he can run, but the Taw doesn't
require that he leave the gun fhere, as I éaid.

.And the law doesn't require that, you know, he
has to avoid any potential bad situation that if he
has bad blood with somebody he cén't, you know, go
to that-neighborhood; That is just not what the
law requires. That is not -- I mean, so I believe
that he in this situation, at the time of the
shooting particularly, that there was no way to
avoid. _

And so those are the elements of self-defense

that we believe we presented some evidence to
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1 support. And that is why we're entitled to the
2 invo1untary manslaughter charge.
3 The Reese case does not apply because,they are
4 not trying to do se1f—defense. He was in unlawful
5 possession pointing and presenting and could not
6 possibly -- they didn't even claim se]f—defense.
7 So it is self-defense that makes the possession,
8 the 111éga1 possession lawful. And that is what
9 Burris makes clear. This guy Burris had no right
10 to have a gun.
11 THE COURT: Okay.
12 MS. CLEARY: Thank you.
13 THE COURT: A1l11 right, thank you. Anythihg in
14 response?
15 MS. CAMPBELL: No, ma'am.
16 THE COURT: ATl right. Let's bring them in.
17 Have y'all had a chance to look at the verdict
18 form? I'11 probably take, depending on how Tong
19 y'all are, I will probably take a break in between
20 the charge conference -- I mean, before the charge.
21 I'11 take a break after y'all close and let them
22 stretch or something.
23 MS. CAMPBELL: Okay.
24 THE COURT: And Aaron will get -- just one
25 quick question. I just want to be .clear on
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something.

On Page 15, the part about accident.
Yesterday I think there was some objection to using .
that example from the State because it was so
éfm11ar. For example, if é'person is Tawfully
armed in self-defense and a gun accidentally
discharged the defense of accident would apply.

I think at one point y'all said y'all
objected, and then Aaron seemed to think that y'all

said, no, that is okay. I thought we took it out.

It is okay?
MS. CAMPBELL: (Nods affirmatively.)
"THE COURT: A11 right. You can bring them in.
(WHEREUPON, the jury came into open
court at approximately 9:34 a.m.)
THE BAILIFF: The jury is seated, Your Honor.
THE COURT: A11 right, good morning, ladies

“and gentlemen of the jury.

| At this time we will have closing arguments
from the parties in this case. First you will hear
from Ms. Campbell, on behalf of the Stafe; then you
will hear from Ms. Cleary, on behan of the
Defendant; and then you will hear ffna1 closing
arguments from Ms. Simpson, on behalf of the State.

Thank you.
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1 Your lunch may be back there a]éo, but before
2 we eat, before you start eating, let me just make

3 sure I don't have to bring you all back in here.

4 A1l right. Thank you.

5 (WHEREUPON, the jury retires to the jury

6 room at 1:08 p.m.)

7 THE COURT: Any exceptions or objections to

8 the jury charge? |

9 MS. CAMPBELL: No, Your Honor.

10 MS. CLEARY: No, other than my previous ones,
11 which I hope you won't make me reargue.

12 THE COURT: And they have been noted for the
13 'reCOrd, your earlier objections, and I'm not sure
14 if Ms. Campbell had any earlier objections, but any
15 earlier objections are noted and preserved for the
16 record.

17 A1l right. If you all want to get with Debbie
18 énd make sure we have everything to go back, we'll
19 go ahead and let them deliberate. And I don't have
20 a problem with them eating whiTe they deliberate.
21 I don't know if y'all have a problem.

22 (WHEREUPON, the jury began deliberations

23 at 1:16 p.m.)

24 THE COURT: They sent a note saying they have
25 a verdict. I will go ahead and we'l1l bring them in
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in a second, but before they come in, I want to let
everyone know that is in the audience that if, for
whatever reason, you cannot control your emotions,
I.am going to give you an opportunity to leave at
this time. And there will be no outbursts, no
yelling or screaming.' And if you feel that you
won't.be able to control your emotions, I am going
to ask that you leave out of the courtroom at this
time.

Once the jurors come back with a verdict, I
will -- onbe they come back with a verdict we will
dismiss them first. No one is to leave the
courtroom before they leave the courtroom. And
then I will dismiss you all after they leave out of
fhe courtroom. -

~ A1l right. Anything else before I bring them

" in?

You can bring them in.

(WHEREUPON, the jury came into open

court at approximately 4:34 p.m.)

THE BAILIFF: The jury is seated, Your Honor.

THE COURT: A11 right. Mr. Foreman, it is my
understanding that the jury has reached a verdict,
is that correct?

THE FOREMAN: That's correct.
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THE COURT: A11 right. And will you pass it
up to the bailiff?
| (Court views verdict.)

THE COURT: A1l right, I am going to ask the
clerk to publish the verdict.
‘ VERDICT

THE CLERK: Indictment Number 2010-GS-40-829.
The State of South Carolina versus Jamaal Hinson.
It is an indictment for murder.

As to charge of murder, We, the jury,
unanimously find the Defendant guilty.

This is signed, Foreperson, Juror Number 284.

Mr. Foreman,Ais this your verdict and the
verdict of the entire jury?

THE FOREMAN: Yes, it is.

THE COURT: - A11 right. Anything else before I
release the jury? Ms. Campbell? -

MS. CAMPBELL: No, ma'am.

THE CLERK: Ms. Cleary?

MS. CLEARY: No.

THE CLERK: A1l right. Ladies and gentlemen
of the jury, I would like to thank you all for your

'service on the jury this week. I know it has been

a very, very long week, and I appreciate you all

being patient and attentive during the course of
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offenses. He did have pending in our office at the
time a PWID I believe marijuana and the assault
charge, which was referred to as well.

Your Honor, I think the victim's family would
11ke‘to address the Court at the appropriate time
whenever you feel it would be approp?iate.

THE COURT: A1l right. And I guess I need,
Ms. Cleary, do you have any motions?

MS. CLEARY: Oh, yes. I would just 1ike to
renew my motions for directed verdict and all the
other motions previously made in the trial.

THE COURT: A1l right. I think you did a good
job of préserving them earlier, your other motions.
As to the motion for .- you said directed

verdict and a new.trfa1?

MS. CLEARY: Yes.

THE COURT: You wanted to go into your motion
for a.new trial?

MS. CLEARY: My motion would just be based on
the other objecfions that I made during the trial.
Do you want me to go into all those? .

THE COURT: It is up to you.

MS. CLEARY: I think and hope the record is
preserved. |

THE COURT: You are going to rely on your
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arguments?

MS. CLEARY: Yes.

THE COURT: Thank you. The motion for
directed verdict and motion for new trial would be
denied. Thank you.

Yes, ma'am?

MS. CAMPBELL: 1Is it time for the victims to
address the Court? |

THE COURT: Yes, ma'am, I will be glad to hear
from her. |

MS. CAMPBELL: This is the victim's mother,
Your Honor. She also has handed up some
photographs of the victim she wanted me to show you
so you can know that he was a real person. I don't
know if you think that is appropriafe_or not.

THE CLERK: Any objection? Do you want to see
them?:

MS. CLEARY: I have no -- without objection.

THE COURT: Yes, ma'am, I'11 be glad to hear
from you.

VICTIM'S MOTHER: Your Honor, on
November 24th, 1986, we were blessed to have a
beautiful baby boy, and we named him Anthony.

Anthony is the oldest out of seven children

out of our seven children. Anthony was a joy to
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to be. So I just beg for your mercy.

THE COURT: A1l right, thank you.

Anything else from the State?

MS. CAMPBELL: No, ma'am. |

THE COURT: Al1 right. To the Salley family,
I extend my condolences to'you and youf family for
your loss. And I'm not going to give any long
remarks, but I think it is always unfortuﬁate when

a young person loses their 1ife. And maybe more so

‘I guess to the other young people that are in the

audience.

Something Jamaal said yesterday was fhat wheh
he shot Anthony he had no. idea that‘he Waé going to
die because somébody else had gotten shot’in the
stomach and they got up andvthey'were able to walk
égain. It is not a video game. It fs not TV. It
is not a movie. It is real. Guns are real. And
guns kill people. And you all need to understand
fhat, if you have ndt understood that from being
here‘today.

w1fh that being said, as to Indictment
2010-GS-40-829, sir, I am going to senténce you to
the State Department of Corrections for 40 years.
i’m sure your attorhey w111 be able to explain to

you the amount of time that you'll have to serve.
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ARREST WARRANT NUMBER

M237688

ACTION OF GRAND JURY

Fg. ein of Grand Jury APR 1 4 ?_mﬁ

VERDICT

Foreperson of Pelit Jury
Date:

" DOCKET NO. 2010-GS-40-

454

829
-The State of South Carolina
) County of Richland

" . COURT OF GENERAL SESSIONS

April TERM 2010

—
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THE STATE
. VS,

Jamaal Hinson

" Indictment for
b e '_“".,::..MBR'DEh PO L
< 8C Code: 4B310 . - -
CDR Code 0116
Class FELIEXM{V)

P N

v e g . cw

After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury.

Defendant

|
hereby appear in my own proper person and plead
guilty to the within indictment or to

Defendant

Witness:

-C.C.C. PLS. AND G.5.

09.
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STATE OF SOUTH CAROLINA ) INDICTMENT
) .
COUNTY OF RICHLAND )

At a Codrt of General Sessions, convened on April 14, 2010, the Grand Jurors of
Richland County present upon their oath:
MURDER

" That Jamaal Hinson did in Richland County on or about January 16,
2010, feloniously, willfully and with malice aforethought, kill one Anthony
¥erii . Salley-by means of a gunshot wound and that the said victim died as.a.
we L -proximate result thereof: All in violation of SC Code of Laws § 16-3-10

it

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided. W B DJ"} )\ -
. L

Warren B. Giese, SOLICITCR
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_ STATE OF SOUTH CAROLINA = ) IN THE CGURT OF GENERAL SESSIONS
COUNTY OF ) )
L )

STATE INDICTMENT/CASE#: o20/0 Yy -GS W !’7 7
e MA37 4(%

)
AKA: ) Date of Offense: /-'j -J0
Race: ) S.C.Code§: l6-3-10
DOB: _} ) CDRCode #: Q26
Address: : ) : .
Clty, State, ZIp: C K1439 ) SENTENCE SHEET
DL# _ - - SID# - ) A
In disposition of thent comes now the Defendant who was [E{:ONV!CTED OF.or (] PLEADS
TO: __- : . )
" in violation of§___ /eIl of the S.C. Code of Laws, bearing CDR Code # _ O/{é
] NON-VIOLENT JFBVIOLENT [] SERIOUS W\IIOST SERIOUS  [] Mandatory GPS [[]1§17-25-45
(CSC wiminor 1* or Lewd Act) o
The charge is: IZKS Indicted, [] Lesser included Offense, [] Defendant Waives Preseniment to Grand Jury. (defendant initial)
" The plea is: zthout Negotiations or Recommendation, [_] Negotiated Sentence (1 Recommendation by the State
ATTES I; /

‘ SC Bar# A Defendant : Attorney for Defendant SC Bar#
WHEREFORE, the Defendant is committed to the tate Department of Corrections, [ JCounty Detention Center, .
for a determinate term of " \A O days/mor [ under the Youthful Offender Act not to exceed ' years
and/or to pay a fine of § ; provided that upon the service of . dayslmonths/years and/or payment
of§_- ;.plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probatlon
" which are incorporated by reference.

[J CONCURRENT or [] CONSECUTIVE to sentence on:
[] The Defendant is to be given credit for tlme served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State

Department of Corrections. en
[ The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135. m N
. SPECIAL CONDITIONS: = @
. . - : = a
] RESTITUTION: [] Deferred [] Def. Waives Hearing [_] Ordered PTUP ; pay =
o~ <
Total: g . plus 20% fee: $ days/hours Public Service Emplb’yﬁientm 45
. o« =
Payment Terms: Obtain GED M reos 5
' - o D
[7] set by SCDPPPS B Attend Voc. Rehab. or Job Corp.. - R =
May serve W/E beginning m %
Recipient: - ' Substance Abuse Counseling [] :
*Fine: $ Random Drug/Alcohol Testing []
§14-1-206 (Assessments 107.5%) 3 Fine may be pd. in equal, consecutive weekly/monthly
§14-1-211(A)(1) (Conv. Surcharge) $100 3 pmts. of Beginning .
§14-1-211(A)(2) (DUI Surcharge) $100 g3 3 paid to Public Defender Find
§56-5-2995 (DUl Assessment) $12 3 Other:
§56-1-289 (DU! Breath Test) . - $500 g 526 5
§35.13 (Public DeffProb) $25 ¢
§73.3, 1B TP, (Law Enforce. Funding) $25 3
§33.7, 1B TP (Drug Court Surcharge) $100 g
§50-21-114(BUI Breath Test Fee) , $50 g :
§56-5-2942(J) (Vehicle Assessment) $40/ea g [J Appointed PD or appointed other counsel, §35.13 TP
3% to County (if paid in instaliments) $ [0  Requires $500 be pajd tp Sjerk during probation.
§90.11 TP (SCCJprSurcharge) $5 3 /)/O
TOTAL é/ g ) PRESIDING JUDGE
Judge Code: 02/& /

* Sentence Date: /J’ / 6’2 /

. \cnw oury’ Deputy Cle
Court Reportér: ‘G

-, SCCA/217 (03/2009)
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CERTIFfCATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.”

~ Robért M. Dudek
Chief Appellate Defender

June 7th, 2013

South Carolina Commission on Indigent Defense
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