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STATEMENT OF ISSUES ON APPEAL

1. Did The Trial Court Err By Dismissing A Juror When It Is Uncontested The Juror
Did Not Intentionally Conceal His Limited Knowledge Of The General Identity Of An
After-The-Fact Witness, And Even If The Juror Had Intentionally Failed To Reveal The
Knowledge It Was Of Such Limited Value It Would Not Have Supported A Challenge
For Cause Nor Been A Material Factor In The Use Of The State’s Preemptory
Challenges?

2. Did The Trial Court Err By Refusing To Charge The Elements Of Involuntary
Manslaughter To The Jury When Evidence Exists That The Appellant Lawfully Armed
Himself In Self-defense In The Event Deadly Force Was Necessary And That He Did
Not Intentlonally Fire The Smgle Shot?



STATEMENT OF THE CASE

This appeal arises from multiple errors of law committed by the trial court in the
prosecution and conviction of Jamaal Hinson.

The Richland County Grand Jury indicted Mr. Hinson on April-» 14, 2010 oﬁ a
single count indictment of murder. (R. p. 760). The Solicitor called Mr. Hinson’s_case to
trial before Judge DeAndrea G. Benjamin on November 14; 2011. (R.p. 1).

Eleanori Dufty 4Cleary represented Mr. Hinson. (R. p. 1). | Senior Assistaﬁt ‘
Solicitor. K. ‘Luck Campbell and Assistant Solicitor Nicole M. Simpson served as
pfosecutors. tR. p- i). The State called twenty-one wifn‘esses in support of its case. Mr. -
Hinson testified, and he was the o‘nly witness testifying for the defense. At tﬁe close of
the State’s case, the tfial court orally denied Mr. Hinéon’s motion fbr direéted verdict.
(R. p. 512-514).

- Over Mr. Hinson’s objection, Judge Benjamin only_instructed the jﬁr’y on 'the. ‘
'elements. of murder, self—défense, and accident. (R. p. 673-752)t
~ On November 18, 2011, :the jury returned a verdict of guilty on ﬂ"16 sole céunt in
the indictment — murder. (R. p. 754-756). After the Verdidt, Mr. Hinson renewed his
motion for directed verdict, and also moved for a new trial. (R.p.757,1.7 —p. 753, 1. 2).
Again, the trial court denied the motions orally. (R. p. 758, 1. 3-5).
Judge Benjamin sentenced Mr. Hinson to forty years imprisonment fbr murder.-

(R. p. 759, 11. 21-23; R. p. 762). This appeal followed.



STATEMENT OF THE FACTS

4 “On January 15, 2010,—Jamaa1 Hinson stayed the night atlhis girlfriend Lauren
“Banks’ house in the Vineyard Crossing subdivision in Blythewood, South Carolina. (R.
- p. 575, 11 2-8; p. 592, 1. 24 — p.. 593, L. 1). The next morning,'Mr. Hinson borrowed Ms.
'Banks’ Vehicle so he could déliver marijuana to purchasers. (R. p. 575, 1. 14-24).
B‘efore Mr. Hinson left; he saw Richard Thomas and Anthony Salley on the same street
aé Ms Banks® house.. (R. p. 576, 1l. 11-14). Mr. Thomag and Mr. Hinson were
adversaries — “they didn’t like each other at all” — with multiple ‘verbal and physical
inciden‘;s between them over the preceding year. (R.p. 571, il. 13-17; p. 616, 1. 8-10).
Mr. Hinson ‘did not know Mr. Salley, but knew of him as being a friend of Mr. Thomas.
(R;. p. 571, 1. 24 - p. 572, 1. i; p. 592, 1L 10-14). Mr. Salley’s girlfriend Andina Lee
' ackhoWledged Mr. Salley did not like Mr. Hinson. (R. p. 126, 11. 17-22). When they saw
each othér, bofh Mr. -iﬁomasy aﬁd Mr. Salley exchanged threats with Mr. Hinson that
morning. (R. p. 576», 11 11-19). Mr. Thomas was known to carry a pistol. (R. p. 577, 1L

8-16; p. 600, 11. 5-7). |
While Mr. Hinson wéé out making deliveries, the brakes failed on his vehicle and
ile.stopped at a gas sta‘tion to investigate. (R. p. 575, 1l. 21-24). At the gas staﬁon, he
encountered Devan Bailey, who asked Mr. Hinson for a quantity of marijuana. (R. p.
411, 1. 13-22; p. 575, 1. 24 — p. 576, 1. 1). Mr. Hinson returned to Ms. Banks’ house to
drép off the malfunctioning vehicle, and waited for Mr. Bailey to pick him up. (R. ‘p.

."5.76; IL. 1-6 and 20-25). | |

‘ 'Mr.- Bailey arfived in a pickup truck driven .by Quinton Emerson, in which

Derrick Diamond was also a passenger. (R. p. 413, 1. 1). The three men picked up Mr.



Hinson and took him to his hbuse to get his pistol, since Mr. Hinson was scared of what
Mr. ThomasAmight do’ if they came across him. (R. p. 414; 1. 22-25; p. 577, 1. 1-9; p.
600, 11. 5-7; p. 625, 11. 10-14; p. §26, 11. 21-23). Mr. Hinson wanted to be in a position to
defend himself due to Mr. Thomas likely being armed. (R. p. 577, 11. 8-16).

After retrieving his pistol, Mr. Hinson rode with the three men in the pickup back
to Ms. Banks’ house, where he went inside to spend time with her. (R. p. 96, 11. 16-1'8; p.
417, 1L A10-15; p- 577, 1. 21-24). After dropping Mr. Hinson off, ‘Fhe thrge men in the
-pickup truck left but Mr. Bailey soon realized he had forgotten to get a cigar to use to
‘smoke the marijuana. (R. p. 179., 1. 5-10; p. 416, 1l. 15-16). Mr. Bailey phoned Mr.4
Hinson seeking a cigar and Mr. Hiﬁson told him to return to the neighborhood, call him :
upon arriving, ;nd Mr. Hinsor; would give him a cigar. (R.p. 417, 11. 16-21; p. 577, 1. 25
l— p- 578, 1. 11; p. 629, 1. 1-24). The group in the pickup truck returned to the street in
question in the Vineyard Crossing subdivision. Mr. Bailey directed the group where fo
stop on the street, which was a couple of houseé up from Ms; Banks:’ house because Mr.
~ Bailey thought Mr. Hiﬁson was sitting in a small black car parked iﬁ a ﬁearby driveway.
(R.p. 417, 1. 22 —p. 418, L. '17). In actuality, the black male sﬁoking marijﬁlané in that-
" -car was Anthony Salley. (R.p. 117,11 21-22). |

After receiving the second phone call from Mr. Bailey, Mr. Hinson came out of
Ms. Banks’ house and saw the pickup parked in front of the house with the small black
| cér in the drivewgy. (R. p. 578,' 1. 11-13; p. 629, 1. 23 — p. 630, 1. 4). Mr. Bailey and Mr.
Salley were standing in the driveway with the small black car, talking, along with Mr.
| Salley’s. girlfriend. (R p. 181, 1. 1-3; p. 579, 1l. 1-3). Mr. Hinson began wélking from

Ms. Banks’ house to the house where Mr. Bailey was so that he could give him the cigar;



as soon as M. Salley saw Mr. Hinson, Mr. Salley removed his jacket and rushed at Mr.
| Hinson in a threatening manner. (R. p. 144, 11. 24-25; p. 579, 11. 4-6; p. 631, 11. 13-14; p
633, 11. 13-16). Mr. Hinson was at the bottom of an'incli'rle, and Mr. Salley ran down
f;om the top of ;[he hill toWards him. (R. p. 150, 1. 22-26). Mr. Salley Was a larger man
than Mr. Hinson. (R. p. 658, 1L 14-17). Afraia, Mr. Hinson drew his pistol to scare fhe
advancing Mr. Salley, But Mr. Salley wés unfazed, m‘o.vi‘ng(cléser to the-pistol and
. demanding Mr. Hinson shoot him. (R. p. 579, 1l. 7-11 and 21-25; p 635, 1l. 17-20). Mr.
Salley was not afraid. (R. p. 196, 1l. 12-15). o

Mr. Hinson stobd frozen. (R. p. 580, 1l. 3-4). Sensing advantage, Mr. Salle&'
. knocked the gun from Mr. Hinson’s hand and then struck Mr. Hinson twice in the face.
(R.p. 100, 11, 17-19; p. 119, IL. 9-22; p. 145, 1L 15-21; p. 580, IL. 4-7). Mr. Sgllgy’s,blows
landed with terrific force, and Mr..Hi.nson"s face insta'ﬁtly startea to swell. (R. p 161, 1.
20—p. 162, 1'. 2). .

The two men. began ﬁst-ﬁghting,‘ both sWinging and4 pﬁnching, which' later
pfogressed té them fighting while on the ground. (R.'p. 145, 1. 21 —p. 146, . 2; p. 183, 1L
20-24; p. 580, 11. 7-10). While Mr. Hinson and Mr. Sallgy were‘ﬁghting, the pistol was
lying on the groﬁnd where it had fallen-after being knocked out of Mr. Hinson’_s hand.
“(R. .,p. 183, 1. 17-21). Thus, neither man had a weapon. (R. p. 101, 1L 10-12). Mr.
Bailey was standing beside the fight. (R. p. 146, 11. 15-17). The fight movedl towards Mr.
Bailéy, and he threw an elbow to push the men away from him, causing Mr. Salley. to
stumble. (R. p. 421, 1. 2-15).

Mr; Hinson made no éffort to get the pistol during the fight." (R.'p. 661,1.22 —p. .

. 662,1.2). In fact, the pistol was not close to where the men were fighting. (R. p.-121, 1L



4-20). Mr. Salley’s girlfriend Andina Lee went over to where the gun was lyjng on the
ground and picked up the pistol. (R. p. 101, 1l. 21-22; p. 103, 1. 10-11; p. lél, 11. 21-23;
p. 417, 11. 17-19). She pointed the gun at Devan Bailey, demanding the fight stop. (R. p.
101, 1. 21-24;:p. 146, 1l. 6-8). Her intent in grabbing tﬁe gun was “just reélly to scare
| [Mr. Hinson] . ..” (R. p. 103, il. 15-16).» She gave it her best effort, yelling “get the fuck
back” three times and telling Mr. Bailey if he moved she was going to shoot hirﬁ. R. p.
123, 1. 17 — p. 124, . 11; p. 147, 11. 14-22). Scared, Mr. Bailey retreated by runhing up
the street. (R. p. 422, L. 21-24; p. 423, 11. 7-8; p. 424, 11. 7-8).
, Mr. Salley eventl;ally stopped fighting back, though he remained consciousA. (R.
p. 580, 11. 20-25; p. 662, 11. 3-6). Mr. Hinson voluntarily stopped fighting. (R. p 639, 11.
10-12). As Mr. Hinson got up off the ground, he saw Ms. Lee pointing the pistol"but then
Athrow it bac;k on the ground. (R. p. 581, 1l. 7-14). Mr. Hinson was shocked thaAtl‘l\./Is. Lee } |
had the pis;[ol, realizing ’éhat she éoﬁld have éhbt him at any point during the fist-fight.
(R. p. 581, 11.20-23). | | -
Aftér the fight, Mr. Slalley‘ Was up off the ground and moving.. (R. p. 105, 11 14;
19). The pistol remained on the ground just steps away. (R. p.'106, 11. ‘12-1‘6). | Mr.'
'HinsQn picked up the pistol, knowing that ‘if he bypésséd the opportunity to retrieve it andl
instead left it on the ground Ms. Lee could pick it up for a second time and shoot him as
he returned to‘Ms. Banks’ hoﬁse. (R. p. 582, 1. 5-18). Mr. Hinson was af?aid of this
scenario, particularly of being shot in the back as he retreated. (R. p. 582, 11. 19-21).
Mr. Hinson realized he negded to reméve hirhself from the situation. (R. p. 582, l:
25:p. 583,1.20 — p. 584, 1. 1). Ashe turned to leave, .Mr. Sallesf was moving and facing

Mr. Hinson, and just a couple of steps separated them. (R. p. 129, 1. 22 —p. 130, 1. 10; R.

;-



p. 584, 1l. 3-5). In being so positioned, Mr. Salley startled Mr. Hinson. (R. p. 583, 11. 1-
6). Mr. Hinson was holding the pistol by the trigger (as he always does when he handles
a ﬁrearrh) and was rnolving the gun from his hand to his waistband. (R. p. 641, 11. 22-25;
p. 642, 11. 13-18). When Mr. Salley scared Mr. Hinson by béing up and moving just a
couple of fee't away, Mr. Hinson flinched and accidentally pulled the trigger; the gun

fired once and the bullet struck Mr. Salley. (R. p. 583, 1l. 4-6; p. 584, 11 3-5).‘ Mr..
Hinson did not céntinue firing because “it was an accident that [Mr.l Hinson] shot hirﬁ the

' first time.” (R. p. 590, 11 10-14).



ARGUMENT I

Standard Of Review
Impartiality of the juror is addressed to the discretion of the trial judge. State v.
Johnson, 248 S.C. 153, 163-64, 149 S.E.2d 348, 353 (l966)"(qu0tation omitted).

The Trial Court Erred By Dismissing A Juror When It Is Uncontested The Juror

Did Not Intentionally Conceal His Limited Knowledge Of The General Identity Of .

. An After-The-Fact Witness, And Even If The Juror Had Intentionally Failed To
Reveal The Knowledge It Was. Of Such Limited Value It Would Not Have
Supported A Challenge For Cause Nor Been A Materlal Factor In The Use Of The
State’s Preemptory Challenges :
On the moming of November 14, 2011, Judge Benjamiﬁ began the trial process .
- by first resolving voir dire requests from the lawyers. After bringing the venire into the
courtrooni, the. judge read aloud and individually.the name of all anticipated witnesses,
including the name “Jarrod Crudup.” ‘(R. p. 23-27). Those witnesses present in the
courtroom stood when the judge announced their respective names; Mr. Crudup was not
present in the courtroom when his néme was called. 4(R. p.- 25, 1. 8). Judge Benjamin

then asked the following questions of the venire:

e “[I]s there anyone related by blood or marriage or has a'. close personal or social
relationship with any of the witnesses that I have called?” (R. p. 27,1l. 20-25). .

~e  “Does any member of the jury panel know of any reason whatsoever why he or
she should not serve as a juror in this case with particular emphasis being placed
on your ability to be fair and impartial to both the State and the Defendant? If so,
please stand ” (R.p. 31, 1L. 2-7).

Havmg no reason to respond, Juror 226' remained silent in response to these two

questions, and he was ultimately placed on the jﬁry panel.

~ . ! Juror 226 is Guy Rodgers, a single male employed by Richland School District One as a
painter. (R. p. 49, 1l. 1-12). For ease of reference this brief will refer to him as “Juror
226.” ’



Late in the afternoon on the second day of trial, the State called Jarrod Crudup as

H

a witness regarding AMr. Hinson’s actions after he left the scene of the shooting. (R. p.
199-212). Mr. Crudup testified that he “knew of” Mr.> Hinson through friends and
. actually kne\;v Mr. Salley frprh the ﬁeighborhood. (R. p. 201, 1L 12-15).' The assistant
‘ solicitc')r. asked Mr. Crudup what he had been dding when he sav’v Mr. Hinson on the day
46f the incidént? and he résponded' “I had just got home from basketball practiée.” (R. p.
202, 11. 4-6). Mr. Crudlilpv went oﬁ to testify that Mr.-Hinson and“Devan Baile); came.into
iliS house — uninvited — about 2:30 p.m. that afternoon saying they had been in a fight.
- (R.p.202,1. 18 ~ p. 203, 1. 24; p. 208, 1. 17-21). Shortly after arriviné at Mr. Crudup’s ‘
house, Mr. Hinson left. (R. p. 204, 11. 4-8). |
'Mr. Crudup- did not witness the ﬁght between Mr Salley and Mr. Hinson and
never saw a gﬁn or heard a gunshot, but nevertheless told la;w enforcement the e;(tent of
,hisikno‘w‘ledge when he was interviewed. (R. p. 205,1. 22 — p. 206, 1. 1; p. 208, 11;4-23»).
Mr. Crudupfchosé photos of Mr. 'Hinson and Mr. Bailey in a law enforcemént photo array
as being reflective of .th‘é inciividuéls who had come into his house on the day of the-
incident, and fﬁrther identified Mr. Hi'nson\"sitting atlcouns.el table at trial. (R. p. 208, 11. |
24 — p. .21 1‘,. L. 22)." Mr. Hinson’s counsel did not ask Mr. Cfudup a single q;lestion on
crosé%xamination’, as the defense consistenﬂy acknowledged M‘r‘. Hinson’s éctions after
the singlé gunshot including going to Mr. Crudup’s house and ultimately leaving the
state. (R.p.211,1.24=p.212, L 1).
The next morning, on the third day of the trial and before the jury was in the
courtroom, thé first sentence of the transcript of the proceeding; reflects Judge Benjamin .

stating on the record “Juror 226 wants to.talk to me. I have no idea why ...” (R.p. 322,

r . '



11. 19-21). Judge Benjamin and her law clerk stepped into the hallway to speak with Juror
226, leaving counsel in the courtroom. (R. p. 322,1.22 —p. 323, 1. 5). Upon returning to
the courtroom, Judge Benjamin initially stated “I’m going to bring in Juror 226 and let
“him explain it to you all,” (R. p. 323, 1. 6-7), but immediately upon bringing the juror
into the courtroom Judge Benjamin herself announced:

He has informed me that he does not recognize the name. He did not

recognize the name of the - - some of the witnesses because he doesn’t

know them, but he wanted to let us know that he works - - he plays

basketball at North Springs and Killian, and he has seen them there before.

He wanted to know if that was a problem.

(R.p. 323, 11. 8-17).

After she made this announcement, the judge asked Juror 226 if her summary
reflected what he had told her in the hallway and he agreed with a simple “yes, ma’am.”
(R. p. 323, 11. 18-20). -

Thereafter, Judge Benjamin eir;d the juror had the following exchange in the
presence of counsel:

The Court:  And the fact that you have seen some of the people before,

you don’t know their name, but you have seen them at the gym, would that

affect your ability to be fair and impartial in this trial?

Juror 226: No, ma’arﬁ.

(R:p.323,1.21 —p. 324,1. 1).

The senior assistant solicitor inquired “which witnesses?”, leading to the
following exchange where the juror was finally given the opportunity to speak for
himself in open court: .

The Court: Which witnesses?

Juror 226: The one with the - -

10



The Court: He doesn’t know their names.
Juror 226: The one with the dreads.
The Court: Any of the other ones? Anybody else?

Juror 226: No. That’s the only oné I know, ‘the one that came up. I
played with Aim not too long ago at the gym. '

The Court:  Okay. All righ'f.‘ And the fact that you played with him at
the gym, does that affect your ability to be fair and impartial?

Juror 226: No. Idon’t even know him.
(R. p. 324, 11. 2-18) (emphases added).
At no point did Judge Benjamin challenge the juror’s statements. in the open court
inquiry before all counsel as being less than what he told her in the hallway after
‘voluntarily bringing the matter to her attention in the first instance. At no point did Judge
‘ Be‘njamin question the juror about his knowledge other than as stated aboVe,‘ and at no
- point did she offer either counsel the ability to questic;n the juror.
After having been twice asked Whéther he could continue to be fair and impartial
-and answering both times in the affirmative without hesitation, (R: p. 323,1. 21 - p. 324,
1. 18), the juror then left the courtroom.
- Immediately, the pr’osecution‘ pounced With an argument that ultimately led to the
' jﬁror’s dismissal. \Ms. Campbell stated:
Your Honor, we do have a concern. And I understand he didn’t mean to
do that or anything, but that would have been one of the witnesses that is
friends with the Defendant. Apparently, he has some type of at least
social - - or some type of communication with him playing basketball. It
is not his fault or anything like that, but we would be concerned that he
does have affiliation with the Defendant in this case or someone closely

" affiliated with the Defendant, and that would be a grave concern to us.

(R. p.324,1.23 —p. 325, 1. 8).

11



A close review of the transcript shows that the State misrepresented the juror’s
statements — he never indicated even communicating with Mr.v Crudup, much less a social
relationship With him. In fact, thé only person in the courtroom who even identified Mr.
Crudup as the witness the juro; recognized was Ms. Campbell — Juror 226 never used the
Witpéss’s name because Juror 226 did not ‘kn;)w the witness’s name. (R. p. 325, 1l. 10-
14).

After hearing the argumeht of Mr. Hinson’s counsel that the juror’s revelation did |
not rise to the leQel of disqualification, (R. p. 325, 1. 15 —.p. 326, L. 5), Ms. Campbell

- continued on: -

The information, if we had it, we would have used - - opted to use a strike

on him. We did have enough . . . It is of grave concern to the State, and

we just feel like had we had this information - - and we’re not blaming the

* juror - - of course it would have been a consideration of use of strikes, and
‘ it would have been a neutral reason for us to strike him.

R. p. 326, 11. 6-18). | |

| The défense again protested, st‘at,ing"‘[vh]e certainly couldn’t be struck for éause
because he played baskétbal'l with s'omeBody” but the judge responded “[y]es, but if"[Ms; |
Campbell] had known it :she’s‘aild shé:would have struck him.” (R. p. 328, 1. 11-14). |
Emboldened by the judge’s épproval_ éf her hindsight argument of how she would have
used her strikes di‘ffe‘rle'ntly,2 the State clésed the deal by impugning the juror With a

veiled reference to the juror possibly being affiliated with an organized street gang and

claiming the juror should be dismissed “in fairness to everyone.” (R. p. 328, 11. 15-23).

2 Ms. Campbell later vacillated in her hindsight position, sfating “of course it would have
been a consideration of use of strikes . . .” and “if we had that information and knew, it
would have been a consideration on our strikes.” (R. p. 326, 1. 15-16) (emphases
added).

12



After a break, Judgé Benjamin returned to the bench and announced she was
removing the j>uror “in an abundance of caution,” which “standard;’ she referenced twice
in announcing her decision. (R. p. 329, 1l. 6-18).

Defense counsel again repeated her objection that the juror did not know any
witness and had said he could be fair and impartial. (R p-329,1.19-p. 330 1. 10). The
State responded by stat1ng [h]e. said he knew w1tnesses, then he changed it to one
~witness.” (R. p. 330, 1L 16-17). In actuality, a close review of the transeript shows that
while the juror agreed with the judge’s summary of the hallway exchange‘,A he never
specifically stated he knew of multiple witnesses. |

After alerting the lawyers to the ruling dismissing the juror, Judge Benjamin
_ brought Juror 226 back into the courtroom (still vx;ithout the jury present) to announce her
ruling to him:

The Court: I -appreciate you being honest and bringing‘ it. to our

' attention. And everybody understands that you didn’t intentionally do
. this, that you Just d1d not put the names with the faces. And that happens

all the time.

Juror 26 Yes, ma’am. [ mean, they are kids, and I don’t socialize

with them. kids. - 1 mean, 1 play ball, but I don’t have one-on-one

- conversation with them. -
(R. p. 332, 4 11)

To recap, the judge herself acknowledged both the Jurbr s honesty in afﬁrmatlvely

bringing the matter forward and the unintentional nature of the concealment, and the

State three times acknowledged the juror’s lack of complicity. However, the judge

removed the juror “in an abundance of caution” based on the State’s fantastical claim of’
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“this person is affiliated or is in contact with friends of tMr. Hinso'n].”3 (R. p. 327, 11. 6-
7). Binding and recent appellant precedent confirms Judge Benjamin made a reversible
error of law.

In State v. Woods, the Supreme Court conﬁrfned that the removal of a juror after
the swearing of the jury is not a matter to be undeftaken lightly: |

When a juror conceals information inquired into during voir dire, a new
trial is required only when the court finds the juror intentionally concealed
the information, and that the information concealed would have supported
a challenge for cause or would have been a material factor in the use of the

. preemptory challenges. Where a juror, without justification, fails to
disclose a relationship, it may be. inferred, nothing to the contrary
appearing, that the juror is not impartial. On the other hand, where the
failure to disclose is innocent, no such inference may be drawn. .

345.S.C. 583, 587-88, 550 S:E.2d 282, 284 (2001) (cita’tions omitted). “Thus, the
S‘ﬁpreme Court announced a two part test for fembval: .(1) the jurorA must have
inteqtionally concealed'thevrevealedv informétion and (2) thé intentionally-concealed
information would have,ei.ther (a) supported a cha»l_leng‘effor cause or (b) been a material
factor in the use of fhe preemptory challenges. |

Intentional concealment occurs when the question presented to the jury on
-voir dire is reasonably comprehensible to the average juror and the subject
of the inquiry is of such significance that the juror’s failure to respond is
unreasonable. Unintentional concealment, on the other hand, occurs where
the question posed is ambiguous or incomprehensible to the average juror,
or where the subject of the inquiry is insignificant or so far removed in
time that the juror’s failure to respond is reasonable under the
circumstances.

Id. at 588, 284.

-3 Mr. Crudup did not testify he was friends with Mr. Hinson — in résponse to the question
“Do you know [Mr. Hinson]?” he responded “I know of him.” (R. p. 201, 1. 12-15). At
best, the State can show (due to the juror’s own admlssmn) that Juror 226 played
basketball with someone who merely knew of Mr. Hinson and who testified on behalf of
the prosecution including both out of court and in court identifications of Mr. Hinson.
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Typi'cally, “whether a juror’s failure to respond is intentionél is a fact intensive
determiﬁation which must be made on a case by case basis.” Id There was no case-
specific, fact'-intensive determination here because it is uncontested the juror' did not
intentionally conceal the information; both Judge Benjamin and the State fepeatedly and
affirmatively acknowledged there was no intentvional concealment:’

e Ms. Campbell:“And I understand he didn’t mean to do that or anything.” (R. p.
324, 11. 24-25). ‘ :

o Ms. Campbell:“It is not his fault or anything like that . .. ” (R. p. 325, 1. 4-5).

o Ms. Campbell:“we just feel like had we had this information - - and we’re not
blaming the juror...” (R.p. 326; 11. 13-15).

o  The Court:  “I appreciate you being honest and bringing it to our attention.
And everybody understands that you didn’t intentionally do this, that you just did
not put the names with the faces. And that happens all the time.” (R. p. 332, I1. 3-
7). :

Pursuant to Woods it was improper to draw any infégencé that Juror 226 was not
impaﬁiél and thus subject to removal. Judge Benjamin‘Compm‘mded this mis'take by
ignoring the juror’s repeated staterﬁents that he could Be fair and himpartial. |

Almost one yéar to the Aday_afterA deciding Woods, the Supreme Court had the
opportunity to put the test in place. In State v. Stone, 350 S.C. 442, 567 S.E.2d 244 .
(2002), the brosecﬁtion called the defendant’s aunt as a witness. A juror recognized the
aunt once the aﬁnt took the witness stand, although the juror had not recognized the
aunt’s name when it was announced at the beginning of voir dire. The juror stated she
“had lived down the street from [the aunt]. five or six years earlier, and they were casual

acquaintances only. [The juror] indicated her acquaintahce would not affect her ability to

be fair and impartial.” Id. at 448, 247. Nevertheless, the trial court removed the juror
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and replaced her with an alternate, and an undivided Supreme Court found the removal
was in error:

It is patent here that [the juror’s] failure to disclose her acquaintance with

[the aunt] was innocent. Moreover, we find her scant acquaintance would

neither have supported a challenge for cause nor would it have been a

material factor in the state’s exercise of its preemptory challenge. [The

juror] clearly indicated her former acquaintance with a witness whose

name she did not even know, would not have affected her in any way.

Accordingly, we hold the trial court abused its discretion in removing her.

Id. at 448-449, 247-248.

The facts of Stone are strikingly similar to the plight of Juror 226, in that (1) both
jurors did not recognize the name of a witness during voir dire because of the lack of*
personal knowledge of the identity of the respective witness; (2) both jurors recognized
the respective witness only once the witness took the stand; (3) both jurors affirmatively
bfought their recog'nitioln“of the respective withess to the trial court’s atterition; and (4)
both jurors indicated they could continue to be fair and impértial after their respective
revelations.-

" In fact, the ihst’ant case is even more egregious as J uror 226 was not even a casual
Aacquaintance/n'eighbor of Mr. Crudup, but rather played recreational basketball at the
same location Aas Mr. Crudup — “I mean, they are kids, and I don’t socialize with them
kids. I mean, I play ball, but I don’t have one-on-one conversation with them.” (R. p.
332,4-11).

This Court recently relied on the two part Woods test in State v. Burgess, 391 S.C.

15, 703 S.E.2d 512 (2010). In that homicide case, immediately after jury selection, a

juror let the trial court know that he “recognized a lady in the audience,” which lady

turned out to be the wife of one of the decedents-and the sister of a man the juror
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| supervised at wori(. 1d. at 17-18, 513. ‘The trial judge asked the juror if he'could still be a
fair and impartial juror, and the juror answered in the afﬁfmative bn two separate
occasions in rapid succession. Id. at 18, 514. The judge refused a defense request to
remove the juror. -
In affirming the trial judge’s refusal to remove thé juror, this C_ourf stated “[f]irst,

.~ the fact.that a juror has some relationshig with the victim doés not automatically require
| the trial judge to remove the juror.” Id. In the instant case, any “relationship” was not
- with tﬁ‘e victim but. wi‘:th an after-the-fact wiiness, and “.[‘E]heré is no rule of the common
law, nor is the‘re4 éi‘sta.tute, disqualifying a juror 611 account of his relationship to a witness,
eithér by. affinity or 'convsang-uini‘ty, withiﬁ an}; degrf;e."’ St&te v. Hilton, 69 S.E. 1077,
- 1078 (1910). |

| This Court further hoted “the_ juror did not con',ceal-. any information requested
during voir dire” and the judge écted‘within his'discretion. éurgess, 391, S.C. ajf 18-19,
| 703 S.E.2d at'514. : The Covurt then analyzed Stohe, where the Supreme Court “held the
' réﬁoval of the jﬁror was error because neither of the criteria listed in Woéd$ existed.” /d.
at19,514." |

| In its anély'sis,‘this Court noted the,SuprAeme' Court stated both that “it is pafent
here that the juror’s failure to disclose her acquéintance with fhe witness was innocent,”
and - continuc;d. on to say “her scant acqﬁainiance wo-uld neither have supported a
(;hallenge for cause nor would it hqve been a material factor in ;che state’s exercisé of its
preemptory ‘challengéé.” Id. (citingl Stone, 350 S.C. at 448‘, 567 S.E.2d at 247-248).

Importantly, this Court confirmed ‘Stone as being an “and” test, stating “either of those
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findings [in Stone] would have independently rendered the trial judge’s removal of the
Stone juror erroneous.” Id. (emphases added).
- This Court concluded its analysis with language that mandates reversal in the
instant case:
When a party contends a juror should be removed for failure to disclose
information during voir dire, Stone requires the trial judge to consider the
two criteria from Woods. 1If the judge finds both of the Woods criteria
exist, the judge must remove the juror. However, if either of the criteria is
absent, the judge may not remove the juror on that basis. Here, we need
only look to the absence of the first criterion to affirm. '
Id. at 19-20, 514 (emphases added).
In Burgess, as in Stone, the juror’s failure to disclose was innoceht and thus
rembyal of the juror, if it had occurred, “would have been error.” _AId. at 20, 514.
~In contrast to Woods and Stone, where the prosecution sought the removal of the
juror, in Burgess the defense sought the removal. -In all three of these recent cases,
however, both the Supreme Court and this Court have made it»plafn that removal of a
“juror is only proper under two separate and distinct showings which do not apply in the

instant case as explicitly acknowledged ‘ by both the State and the trial court.

Accordingly, the conviction should be reversed and the matter remanded for a new trial.
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ARGUMENT 11

Standard Of Review
The facts on appeal must be viewed in the llght most favorable to the appellant
State v. Burriss, 334 S. C 256,258, 513 S.E.2d 104, 105 (1999). “If there is any evidence
‘warrantllpg a charge on 1nvoluntary manslaughter, then the charge must be glven.” State
v. Reese, 370 SC 31, 36, 633 S.E.2d 898, 900 (2006); see Stqte 2 Crosby,' 355 S.C. 47,
51, 584 S.E.2d 110, 112 (2003) (“[a] trial court should refuse to charge the lesser- |
included offe.nse only where there; is no' evidence the [api)ellant].'committe‘d the lesser
rather than the. gréater of'fense”).' This tenet of law is trué even when the‘ evidence
provjded by, appellant himself is conflicting. State v. Knoten, 347 S.C. 296, 555 S.E.2d
391 (2001). |
The Trial Court Erred By Refusing To- Charge The Elements Y(')f Involuntary
Manslaughter To The Jury When Evidence Exists That The Appellant Lawfully
Armed Himself In Self-Defense In Case Deadly Force Was Necessary And That He :
Did Not Intentlonally Fire The Smgle Shot.
After the conclusion of the evidence, the defense sought for the judge to charge
the jury Qith instructions including the elements on in\‘foiluntary manslaughtér (R. p. -
.706123 p718116p720124 p722115p723116 p. 726, 1. 19; p. 729,
L. 4- 19) Thls crime is defined as:
(1) The unintentional killing of another,
2 Without malice,
3) While engaged in either
| () an unlawful act.ivity not naturally tending to cause death or great bodily

harm or -

(b)a léwful activity with reckless disregard for the safety of others.
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State v. Mekler, 379 S.C. 12, 15, 664 S.E.2d 477, 478 (2008). For more than forty years,
South Carolina appellate courts have recognized that the negligent handling of a loaded
firearm will support a charge of involuntary manslaﬁghte'r. See State v. White, 253 S.C.
475,171 S.E.2d, 712 (1969).

The kéy issue in the instar}j[ cése is whethef Mr. Hinson was engaging in a lawful
activity. when the gun went off. At frial he consiétently argued he lawfully armed himself
in self-defensé and the gun went off accidentally. (R p. 577, 1. 1-16; p. 583, 11. 1-6; p.‘
| 584, 11. 3-5; p. 600, 11. 5-7; p. 625, 11. 10-14; p. 626, 11. 21-23; p. 641, 11. 22-25; p 642, 11.
13-18). | }

The law on involuntary manslaughter in the conte%t of eﬁgaging in a lawful
activity has developed in several cases over the past twe;lty or so ‘years beginning with
State v McCaskill, 300 S.C. 256, 387 SE2d 268 (1990).:

In McCaskill, the appellant maintained-:her right to qussess tﬁe firearm in self-
defense was séparate and distinct from the issue of whefhenshe was entitled to use the.
gun in self—defensé, arguing .“shé was léwfully entitled to arm herself in self-defen_se in
case deadly force was necessary, but that the lethal ;:harge was fired accidentally.” ld. at
258, 269. The Supreme Court agreed, stating “[-\;v]here'av defendant claims that he armed
' himself in self-defense, While also claiming that the actual shooting was accidental, this
combination of events can ‘place the sﬁooting in the context of self-defense.””. Id. af 258,
269 (quotation omitted). “[A]l' homicide is excused when caused by the discharge of a
gun . . . where the accused is lawfully aéting in self-defense and the victim meets death by
accident, through the unintentional discharge of a gun or the like . . . ” Id. atl259, 270

(emphasis in original) (quotation omitted). “Because the defense of accident is not
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applicable unless the defendant was acting lawfully, it is necessary to instruct the jury as.
to what constitutes a lav;/fﬁl enterprise.” 1;1. (emphasis in original).

The Supreele Ceurt expanded the holding of McCaskill four years later in State v.
Goodson, 312 S.C. 278, 440 S.E.2d 370 (1994). In that case the Couﬁ specifically
“rejecf[ed] the State’s claim that because Goodson unlawfully possessed a ﬁreerm, the
defense of accident is preeluded. Rather, the burden rests upon fhe State to prove beyond
a reasonable doubt that the unlawful act in which the accused was engaged was at least
the proximate ceuse of the homieidel” Id. at 281, 372.

“Read together, McCaskill and Goodson stand for the proposition that a person
-~ can be acting lawfully, even if he is in unlawful possession Vof 'avweapori,'if .he Was

entitled te_ arm himself in self-defense af the time of f[he shooting.” State v. Burriss, 334
S.C. 256, 262, 513 S.E.2d 104, 108 (1999). After a detailed ainalyéis of the facte, the
éurriss Court determined a:ch_arge of accident was warranted, “and for the same reasons”
there was evidence in the record supporting the appellant’s claim “he WasA acting lawfully
“when the gun fllr‘ed.” _Idf at 2'64-265,. 109. “Although Goodson only speciﬁcaﬂy'dealt' |
with whether unlawful possession of a weapon would preclude aﬁ accident defense, itr
would be incoﬁgruous not to apply this‘sam"e reasoning in the context of invéluntary
. manslaughter.” Id. at 265, 109 (citation omitted). |

‘The Supreme Court described Burriss as being entitled to an involuntary
manslaughter charge because “the evidence supported a finding thet he ‘was lawfully
armed in self-defense at the time the fatal shot occurred and there was ‘evidence he
handled the loaded gun in a negligent manner.” State v. Light, 378 S.C. 641, 647-648,

664 S.E.2d 465, 468 (2008).
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In Light, the Supreme Court noted this Court had correctly found the petitioner
was lawfully armed in self-defense because he took fhe loaded gun from the: decedent
who had been threatening him with it. Id. at 648, 468-469. This is true because “[a]t this
'point in fhe analysis, §ve are concerned only with whether petitioner had a righi to be
varmed for purposes. of determining whether he was engaged in a lawful act, i.e. was .
lawfully armed, and not whether he actually acted in self-defense when the shooting
occu&ed.” Id. at 649, 469 n.6.

Light thué “makes it cleaf the question is not whether one ié acting in self—defense
at the time of the shooting, but whether the defendant is lawfully armed at the time of
the shooting. Therefore, whether a defendant is entitled to a self-defense charge i of no"
consequence.” State v. Brayboy, 387 S.C. 174, 182, 691 S.E.2d 482; 487 (Ct‘. App: 2010)
»(empt.lasis in_original). |

Here, the Couﬁ impropedrly failed to give fhe involuntary man‘slaughter instruction
even though the judgev stated “I did not rule-as to the elements of self-defense or the
elerﬁents of the accidént because the State did not object to the instruction,” (R. p. 742, 11.
}18-21), bcféré announcing her ruling di»sallowing an involuntary manslaughter charge
because “all of the eviden;:e in this cése indicates‘[l\/.lr. Hinson] was acting unlawfully' at
the time of the killing, and that as a result he is precluded from any instruction as to
involuntary mans'laughter.” (R. p. 743, 1L v18-22) (emphasisadded). She elaborated:

| Without ény testimony that [Mr. S/alley] actually pointed a gun at [Mr.

Hinson] or [Mr. Hinson] saw [Mr. Salley] with a gun during or around the

time of the altercation clearly means that [Mr. Hinson] would not have

been justified in arming himself with a deadly weapon at the time the gun

discharged, especially since [Mr. Hinson] testified that he won the fight

[with Mr. Salley] and that [Mr. Salley] was on the ground when he got up.

(R.p. 744,1.25 —p. 745,1. 8).
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“Judge Benjamin rﬁade this prohouncement despite acknowledging “I am not
ruling on the self-defense because y’all agreed to it . . . which kind of put me in a curious
situation as to invelqntary manslaughter.” (R. p. 747, 11. 10-15).

: The judge’s recieation of what the facts in the instant case “¢learly mean” was
incofrect, ‘baﬂicularliy 50 since she appears to be focused on \;vhether Mr. Hinson could be
| . “acting” m self-defense. In any event, whether or net Mr. Salley had a gun is not
N determinat:ive. See, e.g., McCaskill, 300 S.C.‘ at 256-258, 387’S.E.2d at 268.-269 (no .
' evidence decedent was armeel).

In fact, 'Mr. Salley’s actions or iéck thereof are not required for the charge. While
the gun \;vas resﬁing on the ground not neaf the fight between Mr. Hinson and Mr. Salley, |
Mr. Salley’s éijrlfriend went over and scooped up the gun, pointing it et Mr. Hinson’s
: close friend .and tellli;lg him ’that if he.moved she .would shoot him while repeatedly using -

'expletives. ""When she later threw the gun f[-('). t.he ground — leaviﬁg it free for the .
momentarily. defeated but: ambulatory M. Salley to pick up in revenge of for herself to
pick up’ for‘alsecehd time and carry throuéh wi‘;h her¥pre‘vi'ous threats — Mr. Hiﬁson was

entiﬂed te retrie;/e the vx-leapon so that it ceuld not be used against him. In other words,.'
 “lhe] was laiwfully entitled to arm'[himself_l in self-defense in case deadly force was

| -, necessary, but'_t\hat the leihal charge was fired eiccidentall:y.” MeCdsk}'ll, 300 S.C. at 258,
| 387 S.E.2d at 269 (emphasie added). As a fesult, his poSsession'o'f the guﬁ was lawful,-
‘ de wﬁen it accidenfally discharged due to his negligently ho-lxd.ing it by the trigger he was
entitled to a charge of ‘involuntéry manslaughter. The | judge completely ignered the

L reasoninig that Mr. Hinson was entitled to arm himself vis a vis Andina Lee and her
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threatening behavibr, and her focus on whether or not Mr. Salley had a weapon was
wrong.

Ultimately, “the jury should have been allowéd to determine how the shooting
occurred,” Mekler, 379 S.C‘. at 17, 664 S.E.2d at 479, and to not charge-the finder of fact

with the elements of involuntary manslaughter was reversible error.
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CONCLUSION

Judge Benjamin erred by dismissing a juror when she herself recognized the juror
had not intentionally concealed his limited knowledge of the general identity of an after
the fact witness. Further, Judge Benjamin erred by failing to charge the jufy with the
clements of involuntary manslaughter when évidence in the record supported the charge. - '

- As é result of either or both of :these errors of law, this Court should reverse Mr.
Hinson’s conviction and remand the case to’ the Richland County Court of General
Sessions for a new trial.
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