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STATEMENT OF ISSUE ON APPEAL
Whether the court erred by revoking appellé.ﬁt’s probation, inter alia, for failing to
pay his restitution and other monetary‘obligati_bns without a finding that ‘appgllant failed to

make a bona fide effort to pay, and that his monetary violations were willful?



STATEMENT OF THE CASE

Appellant was indicted by the Lancaster County Gfand Jury for two counts of
forgeyj,_ less fhan five thousand dollars. R. 17. He was sentenced by the Honorable Brooks
~ Goldsmith on Novembe;r‘ 18, 2010, to ﬁve’ years imprisonmeﬁt suspendgd upbn five years
| probation. R.3, 11, 1-15. | |
| A probation revécation hearing was held on Augﬁst 13, 2012 before the Honorable
D. Craig Brown William Frick fepresen_téd appellaht. Probation A‘genf‘Burch appeared f;)r'
| Atlnle- state. R 1. | |

. " At the ,éonclusion Qf the fpr‘oba‘t‘iqn-‘ revocation hearing,‘ .fudgé Br‘own‘r‘e\lzokéd
éppéllant’s probation in’f'l;ll,-.‘anci then te;'r;linafed after the conclusibn of the sentence. The

’ mohetéry obligations were reduced to a civil judgment. R. 13,1 21-14,1.17.



ARGUMENT

The court erred by revoking appellant’s probation, inter alia, for failing to pay his

restitution and other monetary obligations wi.'thout a finding that appellant failed to make a

bona fide effort to pay, and that his monetary violations were willful.
Relevant Facts |

Probéﬁion Agent Burch told the prdbation revocation judge that appellant was one
hundred twenty-six dollars in arreérs on repaying the public defender fund, that he was oﬁe
hundred twenty dollars in arrears on paying for a drug test, and one hundred eiéhty dollars
in arrears on restitution. The agent asserted “he has never paid anything on .any of his

Eb]

accounts. The probation agent‘ also asserted appellant had failed to report since June 6,
201 1, and fhat he also did ﬁbt receive peMSSion to move from his-agent. R.3,1.12-4,1.
10.

Défense Counsel Frick told the judge that appellant had to Iﬂove to obtain work and
that he moved with his wi_fe to Tennessee. Also, Frick said appellaf}f owed approximately'
two thousand dollaré in restitution, and l‘;}iat appellaﬁt wanted to pay off the restitution, and
that theijere now prepared to do éo. | R. 5, . 25— 6, L 24

‘Appellant’s wife told the judge that appellént had been able to find opportunities in
Tennesseé and she asked the judge to give appellant a chance to pay off his debts. R. 8, l 20
-9,1.23.

Appellant told the judge that he had a drug addiction but that he now wanted to
make good on his debts. Appellant told the judge: “There’s nothing for me here in

Lancaster, nothing. I can’t get a job here, nothing.” Appellant asked for a chance to pay off

his debts. R. 10, 1. 1-13. Defense counsel said appellant was prepared that day in court to



| pay off his restitution. The judge_ responded that ap'pellant‘ should have paid the restitﬁtion
before coiirt that day, and he revoked appellant’s probation in full and terminated it after
service of ;[hé sentence. R. 11,1. 5—14, 1.. 10.

Discussion

In State v. Spare, 374 S.C. 364, 647 S.E.2d 706 (2007) the Subremé Court held the

évidence was insufficient to establish that Spare’s faﬂure"to pay his}restitut»ion was willful.
-Consequently the lower court erred by revoking hié probation; ) Sp'élre had been ordered to
| pay tflirty-four tﬁ;juéand, four hundred ééventy—ﬁve dollars restitution to ‘t‘he victim, ph-IS a
twenty f)ergent collection fee. Spare was ultimately terminated‘for his failure to be able to
N ' upay thié résﬁtution.

.On appeal, the Supreme Cpurt agreed that Spare should not have had his pfobation "
‘reVled fqr failure to pé}y.without a finding that his faﬂuré to pay was willful .and‘that he
was .n.ot making a bon.a fide effort to pay his gdﬁrt ordered obligqtions'. : |

| The decision to revoke probation is addressed to th§ sbund discretion of th trial
court. State v. Allen, 370 SC 88, 94, 634 S.E.2d 653, 655 (2606); However, proBation
cannot- be revoked for failing to make requiréd pa-yments of fines or restitut_idn or olth_'er

monetary obligations without the circuit court judge first detetmining that the probationer

has failed to make a bona fide effort to pay. State v. Hamilton, 333 S.C'.:642', 649, 511

S.E.2d 94, 97 (Ct. App. 1999).

" In Bearden v. Georgia, 461 U.S. 660 (1983) the United States Supreme Court noted

that a sentencing court must inquire into the reasons for failing to pay restitution before

probation is revoked, and a pfobationer is incarcerated. See, also, Barlet v. State, 288 S.C.

481, 483, 343 S.E.2d 620, 622 (1986).



Here, Defense’ Cdunsel Frick told the judge appellant Was making every effort'to pay
hlS restitutiof; and other obligétions and he was prepared to pay his restitutic‘)n in full that day
in court. ‘Hoyv.ever, the judge rea'soned appellant shquld have paid off his résti;tutionl.before?
coming to couff that day.. .Since this’ record ci‘oes not‘.support a finding that a}ppellant did not
- make a bona fide effoﬁ- ;[o pay -- and that his failure to pay was willful -- the revocation -o_.f

his probation was error.



. CONCLUSION

The order revoking appellant’s.probation should be vacated, and a new. probation
“ revocation hearing ordered.

Respectfully submltted

el

N RobertM Dudek -
" Chief Appellate Defender

. ATTQRNEY FOR APPELLANT

. This 10t day of June, 2013.
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' THE STATE, .

RESPONDENT,
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PETITION TO BE RELIEVED AS COUNSEL.

Counsel fer Osles Cunningham stateS'

. 1. N He is Chlef Appellate Defender for the ‘South Carohna Ofﬁce of Appellate“ |
A Defense and was appomted to represent appellant |

| 2 He has revrewed the record of appellant S .probatlon revocat1on hear1ng

‘before Judge‘D Craig Brownl wh1ch was held on August 13 2012 and, in hrs opmlon the _

.appeal is W1thout legal merit’ sufﬁc1ent to warrant a new tr1al | .

3. He has pursuant to Anders v. Cahforma 386 US. 738 87 S.Ct. 1396 -

(l 967) br1efed an arguable legal issue which arose durmg the course of the trial.
WHEREFORE he asks the Court to relieve him as counsel for Osles Cunmngham '
Respectfully subm1tted

il

Robert‘M Dudek :
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This '10th day of June, 2013.
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DESIGNATION OF MATTER TO BE
INCLUDED IN RECORD ON APPEAL

'Appellant proposes the followmg be mcluded in the Record on Appeal
(1) True—bllled indictments;” »
Q) " Probation Revocation Heanng Transcr1pt
3 Probation Revocation Warrant

~ Icertify that this designation contains no .matter w_hich..‘is irrelevant to this .appeal.'

-Robert M. Dudek‘ ) S
Chief Appellate Defender . .

" June 10th, 2013
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" Division of Appellate Defense - :
PO Box 11589 ‘
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(803) 734-1343 . ‘

A' Attorney for Appellant



CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of
Appellant complies with Rule 211(b), SCACR, and the August 13, 2007, order from the
South Carolina Supreme Court entitled “Interim Guidance Regarding Personal Data
Identifiers and Other Sensitive Information in Appellate Court Filings.”

 June 10,2013 . | /

Rofert M. Dudek
Chief Appellate Defender

S.C. Commission on Indigent Defense
Division of Appellate Defense

1330 Lady Street, Suite 401

Post Office Box 11589 . :
Columbia, South Carolina 29211-1589
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The undersigned éttoi*ney hereby certifies that a true copy of the A‘ndérs Brief of Appellant
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Esquire, at the South Carolina Department of Probation, Parole & Pardon Services, PO Box 50666,
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Robert M. Dudek
Chief Appellate Defender
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this 10th day of June, 2013.

/&?////———"/’//(L-S.)
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