RECEIVED)

THE STATE OF SOUTH CAROLINA
In the Court of Appeals JAN 15 2014

SC Court of Appeals

APPEAL FROM THE WORKERS® COMPENSATION COMMISSION
Appellate Panel

W.C.C. File No.: 1118193
Appellate Case No.: 2012-213494

Patricia Johnson, EMployee ........oooiviiiiiiii e Appellant,

Staffmark, Employer, and New Hampshire Insurance
CoMPANY, CAITIET, . ..veeiireeeirreerireesierererreeseeeeerieeesseeeesiereeneireeens Respondent.

SUPPLEMENTAL RECORD ON APPEAL

Paula Howker Amick

Patrick S. Scarlett

George Sink, P.A.

1440 Broad River Road (29210)
Post Office Box 21567
Columbia, South Carolina 29221
(803) 929-1920

Attorneys for the Appellant

Grady L. Beard

B. Gibbs Leaphart, Jr.

Sowell Gray Stepp & Laffitte, LLC
1310 Gadsden Street

Post Office Box 11449

Columbia, South Carolina 29211
(803) 929-1400

Attorneys for Respondent

January 15, 2014



INDEX

Request for Commission Review, May 18,2012 . ....... ... .. ... . ..., 1
Claimant’s/Appellant’s Memorandum .. . ........ ... .. . o 2-11
Defendants/Respondents’ Full Commission Brief . ........................ ... ... 12-21
Certificate of Counsel ... ... . .. 22



WCC File #: _111B193
Carrier File #: 2011-156339
Carrier Code #: _ 143
Employer FEIN #: _71-0842216

‘South Carolina Workers’ Compensation Cor ssion
1333 Main Street, Suite 500
P.0. BOX 1715
Columbia, SC 29202-1715
(803) 737-5739

Employer's Name: €8S Personnel Holdings/ Staffmark

Claimant's Name;  Patricia Johnson

Address: 9003 Two Notch Road, Suite 5

Address: 1491 Fulmer Rd

City:  Blythewood Stale: SC Zip: 29016 City:  Columbia State: SC  Zip: 29223
Home Phona:  (803) 290-3345  Work Phona:  ( ) - Carrisr: State Accident Fund
Preparer's Phone #: (803) 929-1820

Preparer's Name: _ Paula Howker Amick, Esq. V |
_ :
REQUEST FOR COMMISSION REVIEW

Request for Commission Review by  [X claimant [J employer (check ons . Date of injury: »12/21/2.011 (m/dvyry)

The undersigned makes application for review of the findings of the Commissioner in the above-captioned case. The request for
review is based on the following grounds: (State the grounds of your appeal in the form of questions presented. Each question
presented must contain a concise statement of one proposition of law or fact. Refer to evidence by title and exhibit number. Use
additional pages if necessary). T - ' o

1. Did the Commissioner err in finding the Claimant is not entitled to any compensation or medical care under the Act?

2. Did the Commissioner err in finding the Claimant's fall was the result of an idiopathic failure of the left ankle? =

3. Did the Commissioner err in finding a lack of any evidence that this fall arose out of the Claimant’s employment?

4. Did the Commissioner err in finding that 2 June 2010 medical visit by Claimant with complaints about the left ankle are

related to and the cause of the December 2011 fall at work? _ ' B L

Did the Commissioner ezr in not finding the Claimant suffered a compensable injury? o _

Did the Comimissioner err in not finding the nature of the injury itself is inconsistent with an idicpathic fall?

7. Did the Commissioner err in not finding the record established that the floor wes wet or slick; where the employer
representative acknowledged seeing a footprint on the floor near where the Claimant fell and the Claimant. otherwise testified
that it was raining outside and she slipped as a result when she entered the building and stepped on the cement floor?

8. Did the Commissioner err in finding the Claimant’s testimony was inconsistent with the history given to medical providets?

9. Did the Commissioner err in finding there was nothing in the record to support that the Claimant fell on a wet cement floor? -

10. Did the Commissioner err in finding the Claimant’s past medical history supported she suffered an idiopathic fall? ’

11. Did the Commissioner err in not reviewing the evidence, and in not stating the facts and reasonable inferences

therefrom, in a light most favorable to Claimant?
12. Did the Commissiener err in not awarding the Claimant benefits under the Act?

o

(Check one) Oral argument Kis (Jlsnot requested. Appellant’s request for oral argument is waived if not indicated on this form,

I certify that I have served this document pursuant to R.67-211 by delivering a copy to Mr. GTady Beard, Esq'
at Sowell Gray Stepp & Laffitte, L.L.C., P.O. Box 11449, Columbia, SC 29211 '

“"IR first class mall (0 personal service {3 certified mell.

on

Attorney for the Clalmant . May 18, 2012
Title Date

Preparer's sigrature (Paula Howker Amick)

Check this box if you are not represented by an attorney. U

1f the claimant appeals and is representing himseif or herself, the Judicial Department will prepare the additional coples of this form and serve this form on the
opposing party. R.67-701B. Otherwise, file the original and four copies of this form with the Judicial Department. The appeal must be postmarked no later than 14
days from the date of service of the Hearing Commissioner’s declsion. R.67-701 and R.67-205. Attach the {iling fee to this form. Attach a Form 32 if you‘are

unable to pay the filing fee. Refer to R.67-701 through R.67-711 for additional Information.

WCC Form # 30 " REQUEST FOR COMMISSION REVIEW
Rev, 3/97 3 0 :
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC FILE NUMBER 1118193

Patricia Johnson, )
' A )
_ Claimant, )
v. )
) CLAIMANT/APPELLANT'S
Staffmark, ) MEMORANDUM

: Employer, ) T : i

- And - ) !
- : )
New Hampshire Insurance Co., o)
: Carrier. )

STATEMENT OF THE CASE

The Claimant, Patricia Johnson, 'is-_fdrty-ni'ne_ years old, with a high school

diploma. Her prior wbr_k experiencé consists primgrily of manufacturing and machinga
operations and assembly-line wqu. o

On or about December 21, 20.11, the Claimant was working through her » o 5
employer Staffmark at the Lang Mekra plant, and was retuming from the parking lot and

slid and fell while stepping over a raised threshold in the doorway. (Hrg. Tr. 12, lines 2-

3). Co-workers came fo her aid and an ambulance was called. (Hrg Tr. 14, lines19-25).
She was subsequently determined to have a trimaHeo_Iér fraéture (Clai'mant_‘s APA #18)
for which she underwent surgery on January 3, 2012. (Claimant's APA #39). |

When efforts to have the carrier to pay for her medical treatment and provide
other ongoing benefits were unsuc.:cessful, the Claimant filed a Form 50 on January 19,

2012, requesting a hearing, and requesting benefits. The Defendants filed a Form 51,

dated February 2, 2012, denying all aspects of the claim.
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A hearing was held March 27, 2012, before Commissioner Gene McCaskill. At
the hearing, the Claimant maintained she suffered a compensable injury to her leg. The
Defendants maintained the claim was not compensable as it did not arise out of her
employment pursuant to S.C. Code Ann. § 42-1-160, and that her injuries w.ere_ »
idiopathic in nature. (The Defendants also argued benefits should be denled based on
an mtoxzcatlon defense ‘and on the basrs the claimant did not provide her employer with |
a list of prescription medications she was taking, and on the basis she failed to
acknowledge a pre existing disability. No evidence was offered to support. those
.-arguments however and the Comm|SS|oner s findings of fact and conclusuons of law
from WhICh the Defendants d|d not appeal were all based on issues related to the
idiopathic defense ) | c

Commlssmner MoCasklIl lssued an Order on May 18, 2012, finding the Clalmant
surfered a fall on December 21,2011, wh|le worklng for Staffmark at Lang Mekra but
that there was a "lack of any evidence to a work—related fall” and that her fall was
|c1|opath|c in nature and not compensable

The Claimant tlmely flled a WCC Form No. 30 (Request for Review) on l\/lay 18,
2012, The issues presented by the Claimant's filing a WCC Form No. 30 were as
followe' o | -

1. Did the Commissioner err in finding the Clalmant is not entitled to any .-
compensation or medical care under the Act?-

2. Did the Commissioner err in finding the Claimant's fall was the result of an
idiopathic failure of the left ankle?

"3 Did the Commissioner err in finding a lack-of any evidence that this fall arose out
of the Claimant's employment?
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4. Did the Commissioner err in finding that a June 2010 medical visit by Claimant
with complaints about the left ankle are related to and the cause of the December

2011 fall‘at work?

5. Did the Commissioner err in not finding the Claimant suffered a compensable
-injury? ' ‘ C

6. Did the Commissioner err in not finding the nature of the injury itself is
inconsistent with an idiopathic fall? :

7. Did the Commissioner err in not finding the record established that the floor was.
wet or slick, where the employer representative acknowledged seeing a footprint -

on'the floor near where the Claimant fell and the Claimant otherwise testified that
it [had been] raining outside and she slipped as a result when she entered the
building and stepped on the cement floor?- : S

8. Did the Commissioner err in finding the Claimant's testimony was inconsistent .
with the history given to medical providers? .

9. Did the Commissioner err in finding there Was nothing in the reoord to support
- that the Claimant fell on a wet cement floor? ' . o

10.Did the Commissioner err in finding the Claimant's past medical history L
supported she suffered an idiopathic fall? ' L

11.Did the Commissioner err in not reviewing the evidence, and in not st,ating the
facts and reasonable inferences therefrom, in a light most favorable to Claimant?

12.Did the Commissioner err in not awarding the Claimant benefits under the Act?

QUESTIONS AND ARGUMENTS
1. Did the Single Commissioner Err in Finding the Claimant’s Fall Was
‘Not an Injury By Accident Arising out of the Scope of Her
~Employment? (Exceptions: 1,3, 5,7, 8,9, 11 & 12)
The Commissioner held the Claiméntfa_iled to meet her burden of proving she
sustained a compensable injury by accident. The Commissioner found “There is .

nothing in the record that supports the Claimant's assertion that she fell on a wet

concrete floor.” Finally, the Commissioner concluded her injuries were the result of-an
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idiopathic fall. Not only are these findings not supported by the evidenc’e,' they are
entirely-inconsistent‘with the evidence submitted by the Claimant.

A Claimant 'is entitied to workers' compensation benefits if she sustains an "injury
by accident arising 'odt of and in the course of ernployment. ... 8.C. Code Ann. § 42-
1-160(A)'(Sdpp. 20A09)).‘ "'A‘n injdry arises out of employment if a causal retatiqnshi_p
between the’ condmons under WhICh the work is to be performed and the resultmg injury
is apparent to the rat:onat mrnd upon conslderatlon of all the circumstances.” Rodney v. -
Miche/in'Tire Corp., 320 S.C. 515, 518, 466 S.E,2d_.357, 358 (1996). Flnally,_
"compensatlon laws should be given a lieral construction in furtherance of the
beneﬂcent purposes for which they were enacted » Stokes v, First Nat/onal Bank

298 S.C. 13,22, 377 S E. 2d 922 927 (Ct. App 1988)

Under the crrcumstances of this ¢ase it is apparent there was a causal

connectlon between the condltlons of the Claimant’s workplace and her twisting her
ankle and falling on n December 21, 2011 as she entered the doorway of the employer's
bullding. The Claimant offered direct, uncontradicted testimony she stepped over and
down as she crossed over a raised threshold in the doorway (Hrg Tr. 12, lines 2-3)
which was approximately two to three inches high and two inches wide. (Hrg Tr. 68,
lines 4- 5 & 23-24). She went on to testn‘y that while dorng so she “slid and . feli” and
fraotured her lower leg. (Hrg Tr. 12, line 3). She also testified there were wet footpnnts
on the floor where she fell. (Hrg Tr. 13, line 6). Furthermore, the Claimant testified it |
had been raining earlier in the day. (Hrg Tr. 11, line 24). In her deposition testimony of

February 22, 2012, she similarly testlﬂed she slipped because her shoes were wet from

the outS|de (Deposmon 18-21), that she stepped over the threshold at the doorway after
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being outside, and that she “just slipped and went down[.]")(Deposition 18, line 24) The
Defendants’ own'witness, Mr. Terrence Green, also testified it had been raining e,érlie,r_
that day. (Hrg Tr. 61, line 18). Mr. Green went on o also confirm the area ogt_side the -
doorway was wet (Hrg Tr. 62, lines 1-2), and that there was a raised threshold. (Hrg Tr.
-67,- lines 2-14). Finally, Mr. Green confirmed he saw a visible footprint after one of the
employee’s‘~wéntiogt~to-get the ambUlancé’,ahd returned back in the doorway. (Hrg Tr. - ..
65, fines 11-13), - |

The initial medical reports-do‘.not in ahy way contradict the Claimant's testimony,
and in fact support the Claimant's testimony she slid and twisted her ankis, causing, her
to fall. The initial Providence Hospital report of DeCe’m_'ber-21, 2011 refers to the
Claiimant‘describing a "‘twisti'ng' sensation” (Claimant's APA #2) and subsequently
" characterizes her injury as being froma "mechanicalfall.” (Claimant's APA #4), _F._inally,
the x-ray reports fromﬂtha.'t same initial visit refer to'the malieolus-fracture_ for which she
- required surgery, but it also refers to a“left fibula spiral fracture” (Claimant's APA #5),.
the nature of which is a fracture line spiraling around the bone occurring -from a
. traumatic twisting motion. =~

The evidence, including the nature of the injuries themselves, points not_to an
idiopathic fall but rather to a fall caused when the Claimant's foot slipped as she.
stepped over a raised threshold affer walking on wet ground, resulting in a twisting
motion, which led to her fractures.

The Claimant has -the burden of proving facts that will bring the injury within the

workers' compensation law. Sola v. Sunny Slope Farms, 244 S.C. 6, _,135S.E.2d
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321, 324 (1964). The Claimant has most certainly met that burden. She has

" established an injury by acoident arising out of her employment.

2. D)d the Slngle Commlssroner Err in Fmdmg the Clalmant s Fall Was |
‘|diopathic in Nature? (Exceptions: 2 & 6) '

The faots of this case are entlrely dlstlngwshable from the facts in the ldlopathlc |

~injury line of cases. In Crosby v. Wal-Mart Store, Inc 330 S C. 489 499 S. E 2d 253

(Ct App 1998) the Clalmantfell whlle walklng across a clear, clean, Ievel ﬂoor The
Claimant herself testlﬁed in that case there was nothmg on the loorwhlch caused her to
fall, and that her leg sumply "gave out.” Agaln Crosby was simply walking on a level

floor clear. of debrls In Bagwe/lv Ernest Burwe/l /nc 227 S.C. 444, 88 S.E.Zd 611

~ (19589), ‘he Clalmant fell fo the conorete ﬂoorfrom a standmg posrtlon causmg him to

~ suffera cerebral hematoma Wthh resulted in hlS death Acoordlng to W|tnesses there

was nothing present that in any way contnbuted to h|s fall. In flndmg the Clalmant s '
death was the result of mjurles from an llepatth fall, the Bagwel/ Court stated “[t]here

is no evidence that deceased while standlng at the desk slipped or lost his balance nor

- is there any showmg that his fall was caused by any hazards of his employment. An

examlnatlon of the floor shortly after the occurrence disclosed no evidence of grease or
other foreign substance. The floor was dry. The body of the deoeased was ngld as he |
fell and the testlmony indicates that he made no effort to catch himself or othervvlse
break thetall ", S C. at 450 88 S.E.2d at 613 In Miller v. Sprmgs Cotton Mills, 225
S.C. 326, 82 S.E.2d 485 (1954), the Claimant suffered an injury to her knee when she
stood up from a sitting position. Miller testified in that case, however, that her feet were

flat on the floor, and as she started to stand up her knee twisted. /d. at 329, 82 S.E.2d
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458-59. Miller went on to testify she understood “it was a ligament that got fastened
under my knee cap.” jd. at 329, 82 S.E.2d at 459. Miller offered no testimony of a
peculiar hazard or any other causal connectlon wrth her work environment, The facts of

these idiopathic fall and’ idiopathic injury casss are entirely dissimilar to the facts of thrs

present case.

In thls case the floor was hot level. The Clarmant had to step over a rarsed
threshold, The peculiar hazard of the raised threshold combined with the fact she had
- just come'from the outside where her shoes were.ln contact with the wet ground,
‘caused her to siip as she stepped over the threshotd There may have been no .
witnesses to the fall |tse!f but there were numerous witnesses who came to her aid and

thereby saw her on the ftoor Just rnsrde the doorway and just past the raised threshold

Agaln the emptoyers Wrtness co_nflrmed the ground outside was wet, and conﬂrmed

there was a ralsed threshold
It is also important to note the direct employer subsequentty put up-a sign

prohibiting emp!oyees from cor_ning inthatldoon(vay, requiring them to tnstead go_rn and

out of the main entrance so “it won't happen again.’ (Hrg Tr. 66, lines 445) The fact

Lang Mekra |mplemented remedtal measures establrshes the company rtself conS|dered

the nature of the doorway as presenting a hazard causing the Claimant’s falt Remedral

measures wouid not be necessary and oertamly would net be taken in a situation such

as in Crosby or Bagwell or Miller where there was no condition of employment

contributing to those respective true idiopathic Injuries.

The circumstances of the present case are moreé closely aligned with Pierre v.

Seaside Farms, Inc., 386 S.C. 534, 689 S.E.2d 615 (2010). In that case, the
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" Defendants argued in part the claimant's accident did not arise out of his employment
because the wet sidewalk wheré the Claimanf fell was no different in character or
design from any other s'idev:'va.lk'. Th.e' Cou-rt' rejected thét argument, findin.g ."_the, injury
arose from a héiérd existfhg oh the émp-loye'r’s'prémisves‘.‘ of which the C]a.ilmantv was
making reasonable use. /d. at 549, 689 S.E.2d 623. |
In the prese‘nf céée, the Claimant's"ir;juriéé:were certainly not the resu'lt_ o( an
idiopéthic fall. 4The.y'we're the Are's'ult | of an injury ‘by accident arising out of her - °
employm'ent; and it was error for the Commissioner to find otherwise.
, 3; . Did the Commissioner Err. Ih Finding That a June 2010 Emefgency
" Room Visit Was Relevant or Otherwise Supported a Finding of an "~
Idiopathic Fall? (Exceptions 4 & 10) i
The Cor_ﬁm»issipner fppnd.'in part “giQen the past ﬁedical history of the left _ank_!e"
the fall was “the reéﬁl,t of an idiopathic failure of the left ankle.” (Order p9) The only _ .
evidence regarding an alleged “prior injury” Was an emergency room Visit a year and a
half earlier for complaints of pain and swelling where the Claimant was ultimately
diagnosed Awi_tvh a "[sprained] foot.” (Defendants’ AF’A #23). There was abs_olqlt_ely no
evidence of any fracture at that time. (Defendénts' APA #24), The Claimant {estified
she had no ongoing problems with her ankle, and the.Defendahts offered abso|utely no
testimony or medical evid‘ence to contradict her testimony.
Th_e' Defendants offered no medical evid.ence Which would support a finding the
Claimant suffered an “idiopathic failure” of the left ankle pursuant to the June 2010
sprain. That finding by the Commissioner should not be allowed to stand with such a
complete absence of supporting evidence. All of the medical records for her injury refer

to an acute malleolus facture and spiral fracture caused by the fall on December 21,

009




2011. There is absolutely no connection between that acute injury and a resolved ankle -

‘ sprain a year and a half prior. _
‘The Full Commission is the ultimate fact-fnder See Shealy v. Aiken County, |
, 535 S.E.2d 438, 442 (2000) see a!so Hunter v. Patnck Constr, Co

C. 559 467

341 S. C 448,
»89 S.C.46, -, 344 S.E.2d 613 (1986) and Creech v. Ducane Ca., 320 S

S.E.2d 114 (Ct. App. 1995) citing- Havird v. Columbia. YMCA 308 S.C. 397 418 S.E.2d

329 (Ct. App.1992), cert. denied {question of whether a claimant sustalned an "rnjury by

accident"is a questlon of law):- Upon review of the evidence in this case, the Full

Commission should make flndlngs of fact and conclusions of law consrstentiwith the '
facts and crrcumstances of th:s case and hold that the Clalmant suﬁered a |

compensable rnJury.

CONCLUSION
The cireumstances of this case, asee‘tabli:shed by the evidence submitted,

mcludmg the testrmony of the Claimant and that of Terrance Green, and the subsequent

medlcal records estabhsh that the Clarmant suffered a compensabie |nJury, and not

injuries pursuant to an idiopathic fall.

It is aocordlngly respecrfully submrtted the Hearing Commissioner's Order of May

16, 2012 should be reversed and that this Commission review the evidence in thls case

and make conclusions consrstent with that evrdenoe and find the Claimant suffered a

compensable injury for which she is entitled to benefits.
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Columbia, SC

August 15, 2012

10

Paula Howker Amick &~

Attorney for the Claimant

_'P.O. Box 21567

1440 Broad River Road -
Columbia, South Carolina 29221

(803) 929-1920 -
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STATE OF SOUTH CAROLINA
BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILENO.; 1118193

Patricia Johnson, - )
)
Claimant/Appeliant, )
)
V. )
)
Staffmark, )
) DEFENDANTS/ !
RESPONDENTS
Employer, ; FULL COMMISSION BRIEF
~and )
B )
New Hampshire Insurance Company, )
)
Carrier, )
)
Defendants/Respondents. )

STATEMENT OF THE CASE
The claimant appeals the Decision and Order of Commissioner Gene McCaskill, finding she

was not entitled to benefits under the Act, as the accident in question did not constitute a compensable

injury by accident. The defendants, Staffmark and New Hampshire Insurance Gompany, mai'ntain,the

Hearing Commissioner properly denied the claimant benefits pursuant to the Act.

By way of background, the claim is before the South Carolina Workers Compensation
Commission pursuant-Form 50 filed on January 19, 2012. It is the position of the claimant that she

sustained a compensable injury to her left foot and left leg on December 21, 2011. Acco_rdingiy, the

claimant sought payment for all causally-related medical care; additional medical treatment; temporary

total disability benefits from December 21, 2011 and continuing; and a findifG ol

pursuant fo the “personal Comfort Doctrine.” SEp 0 7 2012

(FRONT & )

SC Warkers' L0 .MM
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Pursuant to the Form 51 filed on February 2, 2012, the defendants denied the claimant in its
entirety. Itis the position of the defendants that the claim is not compensable under Section 42-1-160
as the claimant has not met her burden of proving. she was injured within the course and seope of her
employment.  Furthermore, the deiendants maintain the ciaimant s alleged injUi’iGS are idiopathic in |
nature as the ciaimants ankle gave out due to personal reasons and therefore, ail benefits requested
under the Act with regard fo the alleged accident must be denied as a matter folaw. The defendants
| also mainiain the claim-should be_barred bas'ed upon the intoxication defense, Section 42-9-60, as the
claimant failed to provide a compiete fist of her medication, Including prescribed opiates. Finally, tii_e
defendants assert the claimant failed to acknowledge her pre-existing injury to her left toot/an_kie,_and
request a determination as to the extent of pre-existing disability if the claim is found cdmp_ensabie.
| A Hearing on the matter was held on March 27, 2012 before ‘Commissioner Gene McCaskriI ;

: (“Singie Commrssroner) By way of the Decision and Order- dated May 16 2012 the Singie
Commrssroner determrned the Claimant faiied to meet her burden of proving she sustained a'
compensable injury by accident arising out of and in the course of her employment and, in fact her
alleged inrury was the resuit of an idiopathio faiiure of her left ankie The Slngle Commrssroner further_
| determined the claimant was not entrtied 10 oompensation for temporary total disability and permanent
partial disability. 'Finaiiyl the Sing}le Commissiorrer held the_defendants were not responsible for any
past, ongoing or future medioal'oare | | |

By way of Form 30 filed with the Commisslon on May 16, 2012, the claimant appealed the .

Order of the Single Commissroner to the Full Commission Appellate Panel based upon the following

grounds:

AT ALATREESY )

1. Did the Commissioner err in finding the Claimant is not entitled to amyal mpensatrbn or g B
medical care under the Act? 8 Y

SEP 0 7 2012

(FRONT )
2 86 Workarn' Casmn = oitify
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2 Did the Commissioner err in finding the Claimant's fall was the result of an idiopathic
failure of the left ankle?

3. Did the Commissionér err in finding a lack of any evidence that this fall arose out of the
Claimant's employment? ' : S

4. Did the Commissioner e in findihg that a June 2010 medical visit by Cfaimant with -

complaints about the left ankle are related 10 and the cause of the December 2011 fall at. = o

. work?

5. Did_ the Commissignelr_ eI _in_no_t finding the.Claimant suffered a compensable injury?

6. Did the Commissioner err in not finding the nature of the injury itself is inconsistent with an
idiopathic fall? ~ :

2 Did the Commissioner err in not ﬂrijding the record established that the floor was wet or.
~ slick, where the employer representative ac_knowle_dged seeing a footprint on the floor near
here the Claimant féll and the Claimant otherwise testified that it [had been]_{ai_ningf
~ outside and she. sfipped as a result when she entered the building and stepped on the-
- ¢ement floor? - T : S
8. Did thé Commissioner & in finding the Claimant’s testimony was Inconsistent with the
_ history given to medical providers? o o
9. Did the Commissioner err in finding there was nothing in the record to support that the
Claimant fell on a wet cement floor?

'10. Did the Commissioier err’in finding the Claimant’s past medical history supported she,
suffered an idiopathic fall? : '

11. Did the Commissioner erv in not reviewing the evidence, and in not stating the facts and
reasanable inferences therefrom, in a light most favorable to Claimant? '

" 12, Did the Commissioner err in not awarding the Claimant beneﬁté under the Act?

The defendants resbecﬁully request the Appellate Panel to affirm the Decision and Order of the

Single Commissioner in its enﬁrety, based upon the following grounds:

1. The Single Commissioner properly found the claimant's fall was not an injury by accident
arising out of and in the course of her employment. ) e
E@Qﬁi*" EAR
athic in nature. §
SEP O 7 2012

9. Ths Single Commissioner properly found the claimant’s fall was idio

FROWNT

i
SC Waeyrkirs' Lo1 7



3. The Single Commissioner properly determined the claimant's past medical history
regarding her left ankle contributed to the idiopathic failure of her left ankle.

ARGUMENT -

THE SINGLE COMMISSIONER PROPERLY FOUND THE CLAIMANT’S FALL WAS NOT AN
INJURY BY ACCIDENT ARISING OUT OF AND IN THE COURSE OF HER EMPLOYMENT '.

In order to establlsh a claim for benefits under the Aol, the clalmant must prove she sustalned.‘_
~an injury by accident-that "arose out-of” and “in the course of" her employment wrth an employer
See 5.C. Code Ann § 42-1-160 (Supp. 2007). - An lnlury ‘arises out of employment when there IS
apparen- to the ratlonal mind, upon consideration-of all the circumstances, a causal relatlonshlp
* betwsen the condrtlons under WIIlCII the worl< is.to be performed and the resultlng ll’lle’y " OWlngs v,
Anderson County Sheriff's Department 315 5.C. 297 433 S. E. 24 869 (1993) ln addltlon “[a]n
injury occurs ‘in the course of' employment if it happens wrthln a reasonable penod of employment at'
,-’ a place where the employee reasonably may be in the perlormance of his dutles and whlle tulfllllng
those duties.” - Jennings v. Chambers Devefopment Co., 335 S.C. 249, 254 516 S. E 2d 453, 456. ._ "
Y(Ct App l999)(quotlng Baggott V. Southern Music, Inc., 330 S.C. 1, 3, 496 S E. 2d 852, 864'
| (1998)).. Although the "arising out of" and “in the course of” employment requrrements for
compensablllty under the Act are somewhat overlapplng, they are not synonymous both must exist
slmultaneously to aliow the clalmant to recover. See Gray v. Club Group, Ltd 339 S.C. l73 528 '
S £.20 435 (GL ADP. 2000) o

Under well- establlshed South Carollna lurlsprudenoe, however, unexplalned taIIs are deemed
not to arise out of employment and therefore, are not compensable under the Act. See Crosby v. Wal-
Mart Inc., 330 S.C. 489, 495, 499 S.E.24 253, 257 (Ct. App. 1998). By eflpltlon an unexplained

s o BG ) FIYUETY
',"‘“m whlch tﬁe fall wa
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unwitnessed or was purely unexplained; and (2) those in which the evidence established that the fall,
while unexplatned, had an apparent lack of work connection, the implication arising that the fall
resulted trom's'c)me pre-existing physical condition.” /d. at 257. importantly, “the burden is on the
' claimant to prove such tacts as will render the mjury odmp‘ens‘able and such an award must not be
| based on surmlse con;eeture or speculatron " ld ln Crosby, the clalmant “sllpped and fell" Whlle__ .
walklng through the store to a meetlng Id at 254 The claimant testifisd she was Just walklng and .‘
her feet went out trom under her. /d. The store manager who did not wrtness the fall testified there _'
was no liquid substance debrrs or merchandlse or paper on the floor upon his rnspectlon tmmedrately
followrng the olalmant’s fall /d The court held the claimant falled to show a causal conneetlon
between herfall and her employment and therefore tarled to show an lnjury by accident ansrng out of ;
her employment /d at 257 o
As in Crosby, the clalmant in the case at bar has falled o show a causal connectron between_ ’ ‘
her fall and her employment with the defendants Flrst, the e_wdence in the record :olearly_establls_hes_,
there were no wrtnesses fo the claimant’s tall. ge_e'H.T., pp. 37, 63. The claimant testified during her
deposrtlon she returned to the burldmg and "rust slipped and went down.” See Claimant’s Deposltlon,_
p. 18. Throughout the Heanng, the claimant consistently testified she slipped and fell when she. _
returned to the building. See H. T p. 43. Furthermore, the medical evidence supports the defendants
contention that clalmant’s fall was unexplained. The medical narrative of Farrfleld County EMS
indicated the claimant “ad fallen while entering the door of the facility where she works a_nd had
twisted her left ankle.” See Claimant’s APA #1,p. 1. The claimant then presented to Providence
Hospital Northeast on the day of the alleged accident where she reported “she was walking through a

doorway when she felt a twisting sensation and had a sharp pain in her le%-%rﬁeﬂg%ﬁe@a@t}
A i
S

APA #2, p. 2. Not surprisingly, during the Hearing, the clalmant testified l‘t@‘dld not recall what
SEp 0 7 2012
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told her medical providers foliowing her alleged accident.  See. H.T., pp. 40-43.  Accordingly, the
defendants maintain the claimant has failed, through her own testimony or that of an alleged witness,
to provide an explanation for her slip and fall accident. In fact, the claimant's testimony is Wholly
' lnconslstent wlth the me’dical reports of-ner initial treating physicians. Therefore, the denial of benefits
based upon-her f fallure-to prove a causal relationship between her alleged 'injury anvd. her employrnent |s

supported by the greater weight of the evrdence in the record

. THE SINGLE commrssronen PROPERLY CONCLUDED THE CLAIMANTS FALL WAS o
lDIOAPTHlClN NATURE v h

The claimant argues her rnjunes were not the result of an |dlopath|c fallure. In support ot her
assertion, the clalmant attempts to drstlngursh the rnsrant case from other |d|opathrc injury cases and
rely upon the holdlng of Prefre V. Seasrde Farms, Inc. 386 S.C. 534 689 S.E 2d 615 (2010) The :

detendants marntaln such a drstrnctlon is misa‘ppllcatjon of well settled cases regardrng_ thls matter. ‘

A. GLAlMANT S APPLICATION OF IDIOPATIC INJURY CASES IS MISPLACED.

The claimant contends |d|opathrc lnjury cases rncludlng Bagwell Crosby and Mrller are

dlstrngmshable from the facts in the instant case. In Bagwell, supra, the claimant died as a result of
striking his head agatnst his employers concrete floor dunng the course of hlS employment after
suddenly and for no explained reason, falling _backwards ld. at A4t An examrnatlon following the
'lncldent revealed the floor was }dry and there was no evidence of grease or other torelgn substance. |
ld. at 450 The court held the claimant talled to show a causal connection between the clalmant’s_tall
and his employment as the claimant's fall was wrtnessed and revealed his employment did not

contribute to his taIL ld. at 453. As applied to the plesent case, it is uncontested that the claimant’s

sall was not witnessed. See H.T., pp. 63. However, regarding the events OU_‘l'ldll’l the aIIe
BHCRVE @
accident, the claimant seems 10 rely solely upon her own testimony when tdefh. 1S testimony to th
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contrary.  Mr. Terrance Green, the claimant's supervisor, testified he and others completed an
investigation of the incident involving the claimant's fall. See H.T., p. 61. He further testified the
investigation concluded the arsa from the concrete inside the building was completely dry, as in
Bagwell, on the date of the alleged accident. /d. '~ Therefore, in applying the rationale of Bagwe/'/, the

~ ¢laim for benefits should be denied. - "

The defendants maintain the determination of the Hearing Commissioner finding the clair_nant
sustained an unexplained injury is supported by the"greater weight of the evidence In the record and,
therefore, is not compensable under Crosb/ As the pnmary support for its reliance upon Crosby, the |
~ defendants drrect the Full Commissron to the medrcal evrdence and Heanng testrmony of the ctalmant

wherern the clalmant provrdes wholly mconsrstent statements as to the cause of her accrdent When
the clarmant presented fo Provrdence Northeast she reported “she was walking through a doorway
when she felt a twrstrng sensatron and had 3 sharp parn in her left ankle.” See Clarmant 8 APA #2 p.
.2 Dunng the Heanng the clalmants testrmony was that she slrpped and fell. See HT p12 The o '
Single Commissioner properly found the claimant’s testlmony and statement 1o her medrcal provrders |
were lnoonsrstent and properly det ermlned the new explanatron ot injury was rnconsrstent compared to
her original history of accrdent. See Decision and Order Finding of Fact #3, p. 8 Accordrngly, the
injury by accident drd not artse out of the clarmant S emp!oyment Therefore, as applied to Crosby and
pursuant to §42-1-160 of the Act, the compensabrhty ot this claim should be denied as supported Dy
the greater weight of the evrdence in the record andas a matter ot law.

B. CLAIMANT'S RELIANCE ON PIERRE [S MISPLACED

The claimant argues her injuries were not the result of an idiopathic fall. In support of her
assertion, the claimant also relies upon Pierre v. Seaside Farms, Inc., supra. In Pierre, the claimant

. "E"‘ K}’t{‘t
sought benefits for an injury he sustained to his right ankle while employed a rgr Vvdrker @%
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at 616. Uniike the present case, the claimant in Pierre was providsd housing through his employment.
/d. at 617. The cleimant was exiting the building when he fell on a wet sidewalk as he walked out the
door. /d. The claimant notlced water overfiowing from a nearby sink belng used by another worker.
. The'oourt held the'clalmant s accidental injury arose out of and in the course of h|s employment

and thus was compensab. /g.' at 623,

The present case is c!eariy dlstlngmshable from Pierre. In Pierre, there was no oonflict in the

teetimony regardmg the wet SIdewaIk “However, in the case at bar, there was oonfhehng teshmony_ : ‘7 N

regarding whether the, floor was wet, The Slngle Commlssmner correctly found there was nothlng in
the record to supportthe c|a|mant 5 asserhon that she fell on a wet concrete floor. See Decusnon and:,
Order, Finding of Fact #7, p. 9, The Single Commtssmner relied upon the Hearing testtmony of Mr
Terrance Green and the medlcal gvidence in the reoord in- maklng thls determlnatlon As suoh the
defendants ntatntet_in':t_h'e Single Commissioner correctly found the claimant's fall was ldlopathlc i

~nature.

.  THE SINGLE COMMISSICNER PROPERLY DETERMINED THE CLAIMANT S PAST MEDICAL
HISTORY REGARDING HER LEFT ANKLE CONTRIBUTED TO THE iDIOPATHIC FAILURE OF

HER LEFT ANKLE

The claimant asserts'ther:e' was-“no medical evidence which would support a finding the.
claimant suffered an llepaTl’llC failure of the left ankle: pursuant o the June 2010 spram.” » '_The
defendants however maintain a critical review of the entire record supports the flndmg that given the
claimant's past madical history of her left ankle, she suffered an |dtopathlo fallure of same. The
defendants direct the Ful Commission to Milfer v. Springs Cotton Milts, 225 S.C. 326 82 S.E. 2d 458 |
(1954). The claimant in Miller alleged she sustained an injury by accident at work when she rose

IECBIET

testimony regarding causation of the twisting in claimant's knee. /d. at 4584 Burthermore, the Co
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held given the testimony, the “failure of the claimant’s knee to function normally was the cause of her
near-fall and not the near-fall the cause of the injury to the knee." Id. The Court further determined it
would be “wlwoliy conjecture” based upon the evidence before them to find that‘ claimant’s
: employment was the contnbutlng cause of her injury. /d. |

In the case at bar, -the claimant consistently testmed she slipped and fell See H. T p. 43'
There was nothing to cause her to fall as the floor was completely dry. See HT., p. 61. The medlcal
records of Providence Hospital, dated December 21-, 2011, indicate the claimant simpty walked into
the building and felt a twisting sensation and sharp pa!n in her left ankle. See C|a|mant s APA #2, p.
2. However, this incident was not isolated. On Juns 28, 2010, the clalmant presented to The
Regional MediCaI- Center-with complaints of left foot/ankle pain and swelhng and no mdloatlon of 2
recent-injury.” See Defendanis’ APA#1, p. 1. The clalmant was dlagnosed WIth a foot sprain. See
' Defendants’~APA#1, p. 6. An x-ray of the claimant's complete left foot revealed degeneratlve changes |
with a s_mal-l planiar calcaneal bone spur and small enthesophyte at the Acnllles tendon See B
‘Defendants’ APA#1, p. 24. There was also soft tissue prominence, edema versus obesny fd. As |
such, the defendants submit the claimant's significant pre-existing- left ankle condition, lncludmg
arthritis, attributed to the claimant's internal breakdown or 'fai!u-re of the CIaimant’_s ankle.  Therefore,
‘the defendants respectiully request the Full Commission to affirm the Single Comrniss__idner.’s'

determination that the claimant is not entitled to any benefits under the Act

"‘ﬁ"""h TENE
REC™ D
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CONCLUSION
Based upon the foregoing arguments, case law, and stautes cited herein, the defendants
respectfully request the Full Commission to affirm the Decision and Order of the Single Commissioner,

fileg on May 16,-2012, in its entirety.
" Respectfully submitted,

SOWELL GRAY STEPP & LAFFITTE, LLC

oy Q/%MUZW%%

GragL. Bglard, Esquire
1310 Gadsden Street

- Post Office Box 11449
~ Columbia, South Garclina 29211
~ - (803) 929-1400
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