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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG

Gregory J, Feldman, MD, Joseph

A. Boscia I1I, MD, Upstate Lung and
Critical Care Specialists PC, and
Devendra T. Shantha, MD,

Plaintiffs, Complaint

(Jury Trial Demanded)

St

VS,

William Matk Casey, C. A, No. 2010-CP-42-
Ray E. “Chuck” Thompson, and

Charles M. Fogarty, MD,

Defendants.

Ll R W A A L VS W N’ S e S o

Now comes the Plaintiffs complaining of the Defendants and allege:

Venue and Jurisdictional Allegations

1. That Plaintiffs are citizens of the County of Spartanburg, State of South
Carolina,
2. Defendants are, upon information and belief, citizens of the County of

Spartanburg, State of South Carolina.

3. Venue and jurisdiction are vested in the Circuit Court of the Seventh Judicial

Circuit in and for Spartanburg County, South Carolina.
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Factual Allegations

4, The medical malpractice action from which this complaint arises was captioned
William Mark Casey v. Gregory J. Feldman, M.D., Joseph A. Boscia, lll, M.D,, Devendra Shantha,
M.D. and Upstate Lung and Critical Care Specialists, PC, filed in the Court of Common Pleas for
Spartanburg County, Seventh Judicial Circuit, case number 2006-CP-42-1728.

5. In the medical malpractice action, William Mark Casey through his attorney, Mr.
Ray E. “Chuck” Thompson, alleged Doctors Feldman, Boscia and Shantha breached the standard of
care respecting his medical treatment and as a result, Mr. Casey suffered various injuries including
fraumatic brain damage.

6. Mr, Casey sought actual and punitive damages arising out of cextain treatment and
care, which took place by the Doctors from May 28, 2004 through June 3, 2004,

7. Essentially, Mr, Casey was admitted fo Sparfanburg Regional Medicqi:;@erﬁgr o

suffering from chest pain ocourring while at his workplace at Michelin on May 28, 20043 & Hx{‘i
F d ] '{i';:a ;7
8. As part of the medical work-up at the emergency room, a chest x-ray \A_!‘a’s doﬁ\ﬁ’ on‘:'f“ ’

¥y
by
LN

: e S
that date which revealed a small metallic density foreign body, appearing to bc;iwithrg); M, 5P

Yo ql Ny
Casey’s airway. (e
9. Accordingly, Dr. Boscia performed a flexible bronchoscopy, which revealed

abnormal tissue within Mr. Casey’s airway, but did not result in retrieval of a foreign object.
10.  Thereafter, Dr, Boscia referred Mr. Casey to his partner, Dr, Feldman, for a rigid

bronchoscopy.

11, Mr. Casey was sent home until June 3, 2004 when he was admitted for the rigid

bronchoscopy.
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12, Dr. Feldman performed the rigid bronchoscopy with Dr. Shantha, who was the
attending anesthesiologist.

13. At the close of the rigid bronchoscopy, Mr. Casey suffered a pneumothorax, a
known risk, requiring his stay in the hospital through June 6, 2004.

14, Following his release from the hospital, Mr. Casey began to complain of pacing
the floor, forgetfulness, short-term memory loss, personality changes and total disability.

15.  After Doctors Feldman and Boscia would not support Mr. Casey’s disability
claims, Mr. Casey then came to be under the care of Charles Fogarty, M.D., another Spartanburg
Pulmonologist.

16.  Mr. Casey, Mr. Thompson and Dr, Fogarty asserted that as a result of the rigid
bronchoscopy, Mr. Casey suffered a permanent brain injury due to bubbles or air emboli
migrating to Mr. Casey’s brain,

17.  The office notes of Joseph Grace, Ph.D., a psychologxst and theraplst m
Spartanburg who has seen Mr Casey on a semi-weekly basis since his alleged mjjmesé:s;vere,; N

L _-,-1
allowed into evidence in the medical malpractice action by agreement of the partles D

18, Contrary to the claims of Mr., Casey, the notes of Dr, Grace show that M%”'«. Caﬂéy~

was interacting with females and carrying on an active social life within the first year td}year and
a half after his alleged injuries.

19.  Mr. Casey and his attorney, Mr. Thompson, knew of this information contained
within paragraph number 18,

20.  Additionally, Dr, Grace’s notes show that Mr. Casey complained bitterly about
the diminishment of his skills with his short game in playing golf and that he simply did not

enjoy golf as much as he did before,
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21, However, Mr, Casey’s golf handicap printout from the South Carolina Golf
Association showed that his golf handicap was lower after the supposed injury than it was prior
thereto,

22. It was clear Mr. Casey continued to play golf with a reasonable degree of
frequency after the treatment and care by Doctors Feldman, Boscia and Shantha,

23. M Casey and his attorney, Mr. Thompson, knew of this information contained
within paragraph numbers 20, 21 and 22.

24.  The notes of Dr. Grace also indicated that Mr, Casey had additional stressors at
work in his life which pre-existed any treatment and care by Doctors Feldman, Boscia and
Shantha and which experts acknowledged would be the type forces which induce depression.

25.  Some examples where that Mr. Casey had undergone a separation from his wife
of many years, his teenage children were engaging in froublesome behavior, he had financial
stresses which had caused the sale of his home on the golf course and he for many years had

continued to work on an cxtremely demanding job which required large amounts of nargotic ggd .
P

s o~
- S

o = ‘.?,":’
non-harcotic pain medication to get through the day. ( &
i )
26.  Mr, Casey and his attorney, Mr. Thompson, knew of this informatio.{f contrgne
Eomou
within paragraph number 24 and 25, RS

alleged negligence, testified he saw no permanent psychiatric or behavioral injury, but only
anxiety and depression and that Mr, Casey had not been honest with him about his pre-existing
deptession,

28.  After a period of depression, Dr. Smith indicated Mr. Casey was able to return to

the workforce in early 2006.

4
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29.  Mr. Casey and his attorney, Mr, Thompson, knew of this information contained
within paragraph numbers 27 and 28.

30. Beforc seeing Mr. Casey as a patient within his medical practice, Dr. Fogarty
incredibly hatched a theory that Mr. Casey had suffered a brain injury, despite being a
Pulmonologist and not a Neurologist or any other specialist relating to such brain injuries.

31.  That theory was cultivated by Dr, Fogarty along with a number of allegations of
deviations from the standard of care by Doctors Feldman, Boscia and Shantha and suit was filed
in 2006.

32. It is important to note that an admitted fact of the medical malpractice action was
that Dr. Fogarty’s theories of Mr. Casey’s alleged injuries were unsupported by any medical
literature.

33,  Dr. Fogarty’s tole on behalf of Mr. Casey far exceeded the reasonable role of a

treating physician or expert witness and he became an active co-conspirator and calalyst of the

litigation team, thereby seeking to ensure success for the nefarious venture.

’../"j

“-4

34.  Dr. Fogarty attempted to hide his role and level of involvement in thq me(ﬁzr,al
malpractice action by making material misrepresentations during his deposition. N

35.  Dr Fogarty was well known by Doctors Feldman and Boscia, prior tg: the ;{a)edm:

f"t", u

X
=

=< .l e
'~

malpractice action, G* =
36.  Before Doctors Feldman and Boscia became partners within Upstate Lung and
Critical Care Specialists, Doctors Feldman and Fogarty had been partners for a number of yeats.

37. The Feldman/Fogarty separation from joint medical practice had been

acrimonious.
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38,  In addition, Doctors Feldman and Boscia had formed a pharmaceutical research
company, which Dr. Fogarty viewed as competition to his own medical practice and research
company.

39.  Prior to the medical malpractice action, Dr. Fogarty actively sought to interfere
with Doctors Feldman’s and Boscia’s research company and their patient cate,

40,  During the medical malpractice action, Mr. Thompson, Mr. Casey’s attorney,
arranged for a diagnostic medical test (MRI) to be performed on Mr. Casey’s brain under a fictitious
name and birth date,

41, Mr. Thompson arranged for the test through his brother-in-law, a North Carolina
general surgeon having no connection to Mr. Casey or the case, to be performed at an out of state
hospital.

42, The Radiologist’s report of the MRI test results stated that the MRI was negative,

43,  Mr. Thompson received this report, and then continued to litigate the matter for
eighteen months thereafter without revealing the MRI test or the radiology report.

44,  To maintain the secrecy of the MRI test and findings, Mr. Thompson insh-qgcd I\r/g

o
= o

Casey to deny having any diagnostic medical tess, including specifically, the MRI, in ﬁ}s s\:@‘-n

Ty it
deposition testimony less than seven months after the MRI was performed and Mr. Caseydid §8 ,;Z:}ff?-.f.l
e LTy
. . & So, SR
45.  Ultimately, the Doctors’ counsel fortuitously leamed of the test by Svirfugof gn'c, (G
i & (] (\:? e
anonymous letter sent to attorney Spencer King. O ¥

2
46,  The MRI test results were very important, inasmuch as it would tend to negate the

theory that Mr, Casey suffeied irieversible brain damage on June 3, 2004,
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47. Ttwasa mé.tcrial, important piece of evidence to the Doctors, which was withheld,
concealed, and secreted from them by Mr. Casey and his counsel, with a very high degree of
impropriety.

48, By the time the Doctors’ counsel received the Casey affidavit confirming the MRI
and the results of the MR, in excess of thirty depositions had been taken.

49.  These depositions included all of the Doctors, eight treating physicians and five
medical experts,

50.  The medical malpractice action was tried before the Court and a jury in the
Spartanburg County Court of Common Pleas, commencing May 11, 2010,

51.  After 14 trial days before the Court and spanning three weeks, the jury returned a
verdict in favor of the Dactors on May 28, 2010 after deliberating between two and two and one-
half hours.

52.  Prior to the trial, Dr. Shantha had been dismissed from proceedings by a motion

for summary judgment.

FIRST CAUSE OF ACTION
(Abuse of Process) PO
' : xs ¥
T 8 &8
T i
53.  Plaintiffs reallege all above paragraphs, to the extent not inconsistent h,_ér_em;@’ as_-;@;?
- o ~ L3y -5,
e Lo
if each is set forth ir toto hereunder. = v M,
T S o
G S, 28

54,  Defendants have misused the legal process of the medical malpraoticghcti;{g in,zijhzgf
attempt to accomplish a purpose for which said proccedings were not allowed by law,
specifically, the assassination of Plaintiffs’ reputafions by publicizing serious and unfounded

allegations against them, and the attempted misuse of the legal process for personal, professional,

and economic gain,
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55.  Defendants have acted with malice and conscious disregard for the rights of the
Plaintiffs by committing willful acts of submission of false statements and attempted suppression
of evidence, which was required to be produced by the process of litigation, in an effort to injure
the PIain’tiffs.

56.  Plaintiffs have suffered damages, loss and harm, inclnding but not limited to their
reputations, money, emotional tranquility, and privacy.

57.  That said damages, loss and harm was the ‘proximate and 'legal. result of the

misuse of such legal process aforementioned.

SECOND CAUSE OF ACTION
(Civil Conspiracy)

58.  Plaintiffs reallege all above paragraphs, to the extent not inconsistent herewith, as
if each is set forth ir foto hereunder.

59.  Defendants joined together to injure and damage the Plaintiffs. The common and
shared purpose of the enterprise, or conspirators, was to economically reward themselves at the
expense of the Plaintiffs through the misuse of the medical malpractice action. ey

2
60,  Defendants sought monetary gain by way of settlement or judgmcnt.r%Fu

2

<N
Defendant Fogarty also sought fo professionally damage the Plaintiffs, thereby incf;@asing\lhi
)

. <
own business value and productivity at the expense of the Plaintiffs’ businesses and Heir !
productivity.

61,  The Defendants’ actions resulted in damages, including, but not limited to, loss of

productivity, attorneys’ fees and costs, émotional distress, damage to professional Plaintiffs’

reputations, accounting expenses and further damages to be ascertained through this lawsuit.

8
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WHEREFORE, plaintiff prays that this court enter judgment:

a. For a jury trial to be conducted in this matter;
a. For actual and compensatory damages in an amount to be determined by the jury;
b. For punitive damages in an amount to be determined by the jury; and
c. For the cost of this action, including reasonable attorney’s fees and for other such
relief as appears just and equitable in the premises.
F. MILTON MANN, JR
ATTORNEY FOR PLAINTIFF
BY: *
. MiltonMann, Jr., Esquire
C Bar No. 68250
1089 Boiling Springs Road
Spartanburg, South Carolina 29303
(864) 208-0359 -
P
October 27, 2010 moon L«;’ &2
Lo e
::‘ " ‘(:':’ TZ)
{ &a e

Spattanburg, South Carolina

9
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

N N N

COUNTY OF SPARTANBURG
Civil Action No.: 2010-CP-42-5743

Gregory I, Feldman, MD and
Joseph A. Boscia, 111, MD, and
Upstate Lung and Critical Care
Specialists, PC, and

Devendar T, Shantha, MD,

Plaintiffs,
DEFENDANT WILLIAM MARK CASEY'S

Vs, MOTION TO DISMISS

William Matk Casey,
Ray B, “Clmck” Thompson, and
Charles M. Fogatty, MD,

Defendants.

N N M N St Nat M Nl S i Nl Nt e N

TO:  The plaintiffs, and F. Milton Mann, Jr,, Esquire, their counsel:

YOU WILL PLEASE TAKE NOTICE that the undersigned, as counsel for Defendant
William Matk Casey, will move tﬁs Honorable Court, on the tenth day after service hereof;, or as
soon thereafter as counsel may be heard, and at such time and place as the Court shall direct, for
an Order, dismissing the plaintiffs® complaint against him.

The grounds for the motion are that the plaintiffs’ complaint fails to facts sufficient fo
constifute & cause of action against this defendant. The motion is made pursuant to Rule
12(b)(6), South Carolina Rules of Civil Procedure.

In the alternative, and as further grounds for the dismissal of the complaint, Defendant
Casey will inove for disrnissal on the grounds that the plaintiffs have failed to join a party under
Rule 19(a), South Carolina Rules of Civil Procedure . The motion is made pursuant to Rule

12(b)(7), South Caroling Rules of Civil Procedure.

Record Appendix 11




The motion will be supported by any memoranda to be filed by the defendant, by the
applicable precedents, and by such argument of counsel as the Court may allow.

Counsel hereby affirms that as this motion is a motion to dismiss, no consultation with
opposing counsel is required, pursvant to Rule 11(a), South Carolina Rules of Civil Procedure.

Respectfully submitted,
Mooneyham, Betty & Karow, LLC

CRVe

Joe MW ath, S.8, Bar No. 004041
Attorneys for Défenddnt William Mark Casey

Post Office Box 8359

Greenville, South Catolina 20604
864.421.0036 Fax 864.421.9060
joe@upstatetriallawyers.com

Greenville, South Carolina

December 15, 2010
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IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF SPARTANBURG
C.A.NO.: 2010-CP-42-05743

Gregory J. Feldman, MLD., Joseph A,
Boscia, I, M.D., Upstate Lung and
Critical Care Specialists, P.C,, and
Devendra T. Shantha, M.D,,

)
)
)
)
)
)
)
)

Plaintiffs, ) MOTION TO DISMISS OF DEFENDANT
) RAY E."CHUCK" THOMPSON
)

)
)
)
)
)
)

VQ

Wiltiam Mark Casey, Ray E. "Chuck"
Thompson, and Charles M., Fogarty, M.D.,

Defendants.

To: Plaintiffs and the‘ir counsel;

Defendant, Ray E. "Chuck®” Thompson, by and through his undersigned attorneys,
hereby moves this Honorable Court at such time and place as counsel may be heard for an Order
dismissing the Complaint filed against him herein, This motion is made pursuan{ fo SCRCP
Rule 12(b)(6) and is based on the fact that each cause of action pled in the Plaintiffs’ Complaint

fails to state facts sufficient to constitute a cause of action and should be dismissed, The motion

Z?tqa

ae

is further based on SCRCP Rule 12(b)(7). e @ 0y
. o =2 3{;
This motion may be supported by any memoranda as may be filed with the Coint, g ;%;’2
+ e ol {
. !E{: ‘ %W(?‘I“T:
, o e PO
%%& X of
— a .-‘: '(fé

k72

Méfthew H, Henrikson (SC Bar #07897) o
CLARKSON WALSH TERRELL & COULTER PR
Attorneys for Defendant Thompson

Post Office Box 6728 . -

Greenville, South Carolina 29606

Phong: (864) 232-4400
mhenrikson@clarksonwalsh.com

it

i1

A

December 16, 2010
Greenville, South Carolina
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STATE OF SOUTH CAROLINA )
)
COUNTY OF SPARTANBURG )
)
)
Gregory Feldman, MD, Joseph Boscia, IIT, 6t )
al.
Plaintiff,
vs.
William Mak Casey, Ray B. "Chuck"

Thompsor, and Charles M. Fogarty, MD

Defendant, )

IN THE COURT OF COMMON PLEAS
7th JUDICIAL CIRCUIT

CASENO.: 2010 -CP-42-5743
MOTION AND ORDER INFORMATION

FORM AND COVERSHEET

Plaintiff’s Attorney:

F, Mllton Mann, Bar No. 68250

Address:

1089 Boiling Springs Rd.

Spartanburg, SC 29303

Phone; 864-208-0359Fax 864-208-0233
B-mail: milton.mann@gmal.comOther:

Defendant’s Aitorney:

Charles M. Fagarty, MD, Bar No. Pro Se
Address;

450 Mudd Creek Rd

Inman, SC 29349

Phone: 864-431-694 Fax864-583~1518
E-mail: cfogarty@medresearch.comOther:

SMIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS X and 11I)
" TFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and ITI)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and ITI)

RBstimated Time Needed: 30 minutes

SECTION X: Hearing Information
Nature of Motion: 12(bh)(6) Motlon to Dismiss Complaint
Court Reporter Needed: DIYES/[]NO

[ JWritten motion attached
[TRorm Motion/Order

SECTION II: Motion/Order Type

Ihereby move for relief or action by the court as set forth in the attached proposed oxder.

December 20,2010

Signaturs of Attotney for [ ] Plaintiff /[ ] Defendant

Date submitted

PAID. AMOUNT: §_ 25, ¢
[ 1EXEMPT:

Indigent Status

[} Motion for Publication

Sexually Violent Predator Act
[ Motion for Stay in Bankruptc

SECTION IIH: Motion Fee

[ Rule to Show Cause in Child or Spousal Support
(checkreason) [ | Domestic Abuse or Abuse and Neglect
[ State Agency v, IncdHgent Paxty

[] Post-Conviction Relief

Motion for Execution (Rule 69, SCRCP)

[} Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

"] MOTION BEE COLLECTED: $
[L] CONTBSTED -- AMOUNT DUE:

Name of Court Reporter:
[ Other:
JUDGE’S SECTION

"1 Motion Fee to be paid upon filing of the attached | JUDGE CODE
otdet,
[] Other; Date:

CLERK’S VERIFICATION
Collected hy: Date Filed:
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OR SPARTANBURG

Gregory J. Feldman, MD,

Joseph A. Boscia IH, MD,

Upstate Lung and Critical Care Specialists,
Devendra T. Shantha, MD, .

2010-CP-42-5743

Defendant Fogarty’s Motion
Plaintiffs, To Distiss Plaintiffs’ Complaint
Vs,

William Mark Casey,
Ray B. “Chuck” Thompson,
Charles M. Fogarty, MD,

e N S Nt e St St Nt S Nl S N Sd Nt S N N

Defendant, Charles M, Fogarty, MD Motion to Dismiss Complaint of Gregory J. Feldman,

MD, Joseph A. Boscia 1L, IMD, Upstate Lung and Critical Care Specialists PC, and
Devendra T. Shantha, MD Pursuant to SCRCP 12(b)(6) With Memorandum in Support,

Defendant Charles M. Fogarty, MD, acting pro se, heteby gives notice of his intent to
move and does so move this Coutt to dismiss the Complaint of Gregory J. Feldman, MD, Toseph
A. Boscia, TII, MD, Upstate Lung and Critical Care Specialists PC, and Devendra T. Shantha,
MD (collectively referred to as “Plaintiffs” or “Doctors Feldman, Boscia, and Shantha”) puisuant
to Rule 12 (b) (6) of the SCRCP. The Plaintiffs have alleged two causes of action: abuse of

process and civil conspitacy. The Plaintiffs’ Complaint should be dismissed for the following

reasons:
1) Plaintiffs’ civil conspiracy claim is time barred by the applicable statute of

limitations.

1
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2) Plaintiffs’ civil conspiracy claim does not meet the pleading requirements undet
South Carolina Law and should be dismissed since the civil conspiracy claim does
not state any additional acts in furtherance of the conspiracy, but merely incorporates
the same allegations contained in the abuse of process claim,

3) Plaintiffs> abuse of process claim js time barred by the applicable statute of
limitations.

4) Plaintiffs' abuse of process claim does not state facts sufficient to support the tott of
abuse of process against the Defendants because the Complaint does not allege any
facts or reasonable inferences that could be drawn to support the allegation that the
primary objective of the medical malpractice action against Doctors Feldman, Boscia,

and Shantha was outside the scope of a medical malpractice action,

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PLAINTIFES’
COMPLAINT

Jgsue 1 — Civil Conspiraey Clair is Time Barred by Applicable Statute of Limitations,

In. South Carolina, civil conspiracy has a three (3) year statute of limitations. According
to Paragraph 59 and Paragraph 60 of the Complaint, Charles M. Fogarty along with the other
Defendants (Mark Casey, the patient in the undetlying medical malpractice action, and Chuck
"Thompson the attorney who filed the malpractice action) conspired together to damage the
Plaintiffs by sning the Plaintiffs for medical malpractice. The Complaint alleges that the civil

2
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conspiracy was that the “Defendants [Fogarty, Thompson, Casey] sought monetary gain by way
of settlement or judgment” (Complaint Patagraph 60). Furthermore, according to the Complaint,
the malpractice lawsuit filed against Doctors Feldman, Boscia, and Shantha commenced in 2006,
The medical malpractice suit made demands for judgment against Doctors Peldman, Boscia, and
Shantha (Complaint Paragtaphs 4, 5, 6 and 31), The Plaintiffs” Complaint states that Doctors
Peldman, Boscia, and Shantha were damaged by the filing of the medical malpractice action
against them. The Complaint avets that in seeking monetary zedress from Doctors Feldman,
Boscia, and Shantha for their alleged substandard care of Casey, Defendants Fogérty, Casey, and
Thompson wete engaging in a civil conspiracy. Therefore, even when teading the Camplaint in
the light most favorable to the Plaintiffs, the statute of limitations on the civil conspiracy claim
began to acciue in 2006 when the medical malpractice lawsuit was filed because the medical
malpractice lawsuit sought “datages” which according to the Plaintiffs’ Complaint was the
ovest conspiracy “act” which damaged them, The Complaint asserts that Doctors Feldman,
Boscia, and Shantha wete aware of the lawsuit against them in 2006. Accotding to the
Complaint, Doctors Feldman, Boscia, and Shantha wete awate of two of the alleged conspitators
(Casey and Thompson) in 2006 and Doctogs Feldman, Boscla, and Shantha discovered in 2006
that they were the alleged victims of a conspiracy. 'Iﬁereforc, the applicable statute of
Jimitations for the alleged civil conspiracy that Doctors Feldman, Boscia, and Shantha now assert
began to accue it 2006, The statwte of Limitations hegins to ran when the facts and
circumstances of an injuty would put a person of common knowledge and expetience on notice
that some right has been invaded or that some claim against another party might exist. (Wigging
v Edwards, 442 S.E 2d 169, 170). The statute of limitations is triggered when the plaintiff

discovers the injury, not when he discovers the identity of another alleged tort feasor. (See

3
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Wiggins, 442 S.B. 2d at 170), According to the Complaint, Doctors Feldman, Boscis, and
Shantha were damaged by the commencing of the lawsuit by two of the alleged conspirators
(Casey and Thompson) in 2006, There is absolutely no uncertainty according to the Complaint
that Doctors Feldman, Boscia, and Shantha knew of Thompson and Casey’s identities in 2006.
Purthermore, Doctors Feldman, Boscia, and Shantha have alleged in their Complaint that they
suffered damages in 2006 as a tesult of the malpractice lawsuit being filed against'them. Even
veading the Complaint in the light most favorable to Doctors Feldman, Boscia, and Shantha, the
Complaint fails to allege facts sufficient to suppott a claim for civil conspiracy because the
applicable statute of limitations expired in 2009; yet the Plaintiffs did not file this action until

October 2010.

1§§i1e 3, — Civil Conspiracy Claim Fails to State Additional Acts in Fartherance of the

Conspiracy.

Even if this Court were to reject the argument that the civil conspitacy claim is due to be
dismissed due to the applicable statute of limitations, the civil conspitacy elaim should still be
dismissed because the conspiracy claim fails to state additienal and independent acts in
furtherance of the conspiracy that have not alfeady been incorporated in the abuse of process

cause of aclion,

The South Catolina Court of Appeals in Hackworth v Greywood at Hammett, LI.C 2009
S.C, App. LEXIS 381,%;385 5.C. 110; 682 S.E.2d 871 in its opinion reaffirming a Jower court’s
decision to dismiss a civil conspiracy claim for failing to meet the requiremnents under South
Carolina law, stressed that a claim for civil conspiracy must plead additional and independent

acts which are not covered by other causes of action, The Appeals Couit averred as follows:
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An unexecuted civil conspiracy is not actionable,
Charles v. Tex, Co., 199 S.C. 156, 163, 18 8.E.2d 719, 727
(1942), 'The conspiracy becomes actionable, however, once
overt acts oceut which proximately cause damage to the
plaintiff, Todd, 276 S.C, at 292, 278 S.B.2d at 611. In a civil
conspiracy claim, ane must plead additional acts in
furtherance of the conspiracy separate and independent from
other wrongful acts alleged in the complaint, and the failure
to propetly plead such acts will merit the dismissal of the
claim. See id, at 293, 278 S.E.2d at 611 (dismissing
plaintiff's civil conspiracy claim because "the [civil
conspiracy] action does no moye than incorporate the prior
allegations and then allege the existence of a civil conspitacy
and pray for damages resulting from the conspiracy. No
additional acts in futtherance of the conspiracy [were]
plead*); [*7] Kuznik v, Bees Ferry Assocs,, 342 S.C. 579,
611, 538 S.E.2d 15, 31 (Ct. App. 2000) ("Because [the third
party plaintiff] . . . merely realleged the prior acts
complained of in his other causes of action as a conspitacy
action but failed to plead additional acts in furtherance of the
conspiracy, he was not entifled to maintain his copspiracy
cause of action."); Do v. Exskine Coll., No, 8:04-
23001RBH, 2006 U,S, Dist. LEXTS 35780, 2006 WL,
1473853, at *17 (D,S.C. May 25, 2006) (granting defendant's
motion for summary judgment on. plaiotiffs civil conspitacy
action because "the Complaint does not plead specific facts
in furtherance of the conspiracy; instead the Complaint
simply restates alleged wrongful acts pled in relation to the
plaintiff's other claims for damages."); James v. Prait &
‘Whitney, 126 Ped. Appx, 607, 613 (D.S.C. 2005) ("If
appellant failed to allege facts for his civil conspiracy claim
separate and distinct from his other two cleitns, then his civil
conspiracy claim would fail undey Todd.").

The conspitacy claim of the Plaintiffs’ Complaint incorporates all of the preceding
patagraphs of the complaint and then sets forth four (4) additional paragraphs numbered 58, 59,
60, and 61, Paragraph 58 of the Complaint states the following:

58, Plaintiffs reallege all above patagraphs, to the

extent not inconsistent herewith, as if each is set forth in foro
hereander,
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Paragraphs 59, 60, and 61 of the Complaint do not allege any additional acts in futtherance of the
conspiracy by the Defendants that had not already been pled under the abuse of process claim.

Paragraphs 59, 60, and 61 state the following:

59.  Defendants joined together to injure and damage
the Plaintiffs. The common and shared purpose of the
enterprise, or conspirators, was to economically reward
themselves at the expense of the Plaintiffs through the
misuse of the medical malpractice action,

60,  Defendants sought monetary gain by way of
setflement or judgment. Further, Defendant Fogarty also
sought to professionally damage the Plaintiffs, theteby
increasing his own business value and productivity at the
expense of the Plaintiffs’ business and their loss of
productivity,

61.  TheDefendants® actiops resulied in damages,
including, but not limited to, loss of productivity, atforneys’
fees and costs, emotional distress, damage to professional
Plaintiffs’ reputations, accounting expenses and futthet
damages to be ascertained through this lawsuit.

However, Plaintiffs alleged the same substantive matter in paragraph 6 of their Complaint and

patagraph 54 of their Complaint under the abuse of process claim:

6. Mr. Casey sought actual and punitive damages
arising out of cettain freatment and care, Which took place by
the Doctors from May 28, 2004 through June 3, 2004,

54,  Defendants have misused the legal process of the
medical malpractice action in an attempt to sccomplish a
purpose for which said proceedings were not allowed by law,
specifically, the assassination of Plaintiffs’ teputations by
publicizing serious and unfounded allegations against them,
and the attempted misuse of the Iegal process for personal,
professional, and economic gain.

The Plaintiffs have failed to articulate in their Complaint any independent and additional act that
the conspirators took in furtherance of the conspiracy. The conspitacy claim is simply a tehash
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of ptior allegations made in the abuse of process claim with the added assertion that the
Defendants wete conspiring together for a common shared purpose. The Plaintiffs’ Complaint
fails to meet fhe pleading requirements for civil conspiracy and thus is due to be dismissed

consistent with prior South Carolina Case Law.

Issue 3 — The Abuse of Process Claim is Time Barred by the A]m' licable Statuie of
Limitations.

n Sonth Carolina, abuse of pracess has a three (3) year statute of limitations. Doctors
Feldman, Boscia, and Shantha maintain in their Complaint that the Defendants were misusing
the legal process of medical malpractice to damage their reputations. In Food Lion, Inc. v.
United Food & Commetcial Workers Int’l Upion, 351 8.C. 65, 75, 567 S.B.2d 251, 256 (Ct.
App. 2002) the Court of Appeals held that an “entire lawsuit” ¢an be viewed as an abuse of -

process if the suit is brought not to recover on the stated cause of action, but to accomplish a

purpose for which is was not designed. Id

Rood Lion conrectly observes that an abuse of process
action may lie if a patty prosecutes an "entire lawsuit" for
collateral putposes. n5 See 1 Am. Jur, 2d Abuse of Process §
11 at 420 (1994) ("If the suit is brought not to recover on the
cause of action stated in the complaint, but to accomplish a
purpose for which the process was not designed, thege is an.
abuge of process.™). Id

In the current Complaint against Fogarty, Thompson, and Casey, Doctoxs Feldman,
Boscia, and Shantha have alleged that the entite lawsuit against them was pursued for the
purpose of assassinating theit reputations and publicizing unfounded allegations against them.
(Complaint Paragraph 54), Loaking solely at the Plaintiffs’ Complaint and viewing the facts

most favorable to the Plaintiffs, it is evident that the Plaintiffs believe that the entire lawsuit was
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an abuse of process. However, as articulated in the previous arguments (o distniss the civil
conspiracy claim, there is no way around the simple fact that the Plaintiffs were put “on notice”
that they had a viable claim for abuse of process in 2006 when they suffered damages as a result
of the filing and publication of the lawsuit. Therefore, as was the case in the civil conspitacy

clafm, the abuse of process claim is no longer viable since the statute of limitations expired in

2009,

In the event that this Court finds that the abuse of process claim is not titne batred
because the Plaintiffs do not allege that the entire lawsuit was an abuse of process, but rather that
the abuse commeneed within 3 years of the filing of this Complaint, the Court should still

dismiss the abuse of process claim foy the reasons set forth below:

Tssue 4 ~ The Complaint Fails to State Facts Sufficient to Support a Cause of Action
for Abuge of Process against Dy, ogarty and the othey Defendants.

The elements of an abuse of process claim are: (1) an ulterior puzpose and (2) a “willful”
ot overt act “in the use of the process” that is improper because it is either unauthorized or atmed '
at an illegitimate collateral objective. Food Lion, Inc. v. Unjted Food & Commercial Workers
Int’] Union, 351 8.C. 65, 71, 567 S.E.2d 251, 253-54 (Ct. App. 2002). Importanily, an ulietior
purpose of bad intention is insufficient to state & claim. There musi be proof that a collateral
objsctive was the sole or paramount yeason for acting. “[A] party who simply pursues a
Jawsnit with a collateral puspose in mind has done nothing improper.” Id. at 76, 567 5.8.2d at

256.
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The existence of an ulterior motive, maslice ot bad intent in bringing the suit does not
alone give rise to an action for abuse of process, There must also be a wiliful act by the

defendant whereby the defendant attempts to use that process to harass ot pressure the plaintiff

with respect to a matter ontside the scope of the original writ. Indeed, the essence of the tort of

abuse of process centets on events occurting outside of the process, namely:

The improper purpose usually takes the form of
cocrcion to obtain a collateral advantage, not properly
involved in the proceeding itself, such as the surrender of
property or the payment of money, by the use of the process
as a threat or club. There is, in other words, a form of
extortion, and it is what is done in the conrse of
nepotiation, yather than the jssuance or any formal use of

the process itself, which constitutes the tort. Swicegood v.
Lott Opinion No, 4405, COURT OF APPEALS OF SOUTH
CAROLINA, April 9, 2008, Heard, June 6, 2008, Filed,

The Plaintiffs have failed to offet any matter outside the scope of the medical
malpractice action that Casey and Thompson were hatassing or pressuting Drs. Feldman, Boscla,
| and Shantha on, The Plaintiffs have not alleged that Casey and Thompson were using the
medical malpractice action fo gain a comparative advantage in another dispute. In an abuse of
process action they key ingredient is that one party is impropetly using the legal process for

leverage / extortion in some completely untelated dispute or matter,

Tn Swicegood v. Lots, it was alleged that Sheriff Lott was using the threat of a criminal

investigation against Swicegood for allegedly double dipping on his timesheets to coerce
Swicegood into changing his testimony to support Lott’s contention that Swicegood’s partner
had acted impraperly in another matter. Swicegood alleged that Lott stated that he (Lott) would
make the Federal and State Criminal charges for double dipping “go away” if Swicegood

.8
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provided testimony implicating his partner. The vital element was the Lott offered to make the
other pending criminal charges “go away” if Swicegood changed his sworn testimony to placate
Lott’s wishes. The Coutt correctly surmised that the criminal charges brought against
Swicegood for “double dipping” were pursued primarily as a means o pressure Swicegood to
testify according to Lott’s desites because Lott was offering to make the criminal charges “go
away” once he achieved his real primary objective, namely for Swicegood to change his

testimony about his partner’s activities.

The factual allegations of the Complaint support only one reasonable conclusion and
inference: Casey and Thompson were primarily acting to win the medical malpractice case. The
allegations in the Complaint that Casey and Thompson may have acted improperly in failing to
turn over evidence in a timely manner or that Fogarty may have made false statements in his
deposition do not suppott any theory that any of the Defendants had some other primary

objective in mind other than trying to win the malpractice suit.

The Plaintiffs assext that the medical malpractice action was brouéht in “an attempt to
accomplish a purpose for which said proceedings were not allowed by law, specifically, the
assassination of the Plaintiffs’ reputations by publicizing serious and unfounded allegations
against them, and the attempted misuse of the legal process of the legal process for personal,
professional, and economic gain.” (Complaint Paragraph 54), However, the South Carolina

Court of Appeals has already ruled that statements such as these are insufficient to support a

claim for abuse of process. In their discussion of Food Lion, Inc. v. United Pood & Commercial

Workers Int’] Unioy, 351 S.C, 65,75, 567 8.E.2d 251, 256 (Ct, App. 2002) the Court of Appeals

referenced a case where abuse of process could not be predicated on general allegations that a
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lawsuit was allegedly motivated to generate negative publicity against a competitor ot cause a
competitor to lose sales. Where abuse of process claims are supported only by general
assertions that there was some ulterior motive, the courts have held that such pleadings are
insufficient to support a cause of action for the tort of abuse of process. The courts have
consistently upheld that in order to bring action for abunse of process the Complaint must set forth
specific facts which support the 1'equirem(:=,nt that the primary objective of the legal action was

not to seek a redress for the alleged wrong doing, but rather some other objective not nomally

“purported with the underlying case, In Food Lion, the Appeals Court of South Carolina states:

Moreover, nowhere in the complaing did Tood
Lion claim the Union did not use the Bryant lawsuit for
its stated purpose, i.e., to redress the texmination and
health care gricvances of several former Food Lion
employees. As a result, the amended complaint failed to
assert any facts sufficient to show the acts undertalken by
fhe Union in the Bryant proceeding were aimed 1ot at its
parported, and therefore proper, purpose of remedying -
afleged wrongs, buf towards a primary purpose of
achieving a collateral objective. n7 We therefore find Food
Lion did not adequately allege the second element of the to1t,
n8 See Mozzochi v. Beck, 204 Conn, 490, 520 A2d 171,
174 {Conn, 1987) ("[Bxisting case law demonstrates that
there is no bright line that clearly distingnishes between the
ends ordinatily associated with litigation and the vlteriox
pucpose that the tort of abuse of process is intended to
sanction, Much [*19] turns on the specificity of the
pleadings . . . . [Courts have beld [general] complaints to be
legally insufficient because they do not allege conduct
showing the use of process to accomplish a purpose for
which it was not designed, . ., So general an allegation of
abuse does not satisfy the requirement of showing the use of
legal process ‘primarily to accomplish a purpose for which it
is not designed. . . ') (citations omitted); Hart, 647 A.2d at
552 ("[The complaint fails to address an essential element of
the tort of abuse of process, i.e., that the process was used
primarily for a purpose for which the process was not
designed, It is not enough that the process employed was
used with a collateral purpose in mind. . . . Appellants'
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complaint [must] factually set forth that the continuance was
not used for the purpose for which continnances are
intended,") (internal citations omiited) (emphasis added);
Baubles & Beads v, Louis Vuition, S.A., 766 S.W.2d 377,
379 (Tex. App. 1989) (holding pleadings insufficient to
state a cause of action for abuse of process where
plaintiffs merely averred "Defendants improperly used
the process [¥20] to intimidate Plaintiffs, to obtain
publicity and to increase Christinas sales of [Louis
Vuitton] products, to decrease the sales of Defendants, to
threaten Defendants with cxfininal prosecution, and to
falsely accuse Defendants of a crime'). [Bold added for
emphasis] Foad Lion, Inc. v. United Food & Commercial
Worlkers Int’l Union, 351 S.C. 65, 75, 567 S.EB.2d 251, 256
(Ct. App. 2002)

Plaintiffs Feldman, Boscia, and Shantha have failed to articulaté any willful actions,
facts, or any other inferences that could be reasonably drawn by this Court in reading the

Complaint in the light most favorable to the Plaintiffs, that a ceuse of action exists for abuse of

process, The Plaintiffs have failed to assert that the primaxy object of the medical

malpragtice lawsuif was not to seck legal redress for the wrongdoing that Casey claimed in
his medical malpractice action agajngt Keldman, Boscia, and Shantha. To the contrary, the

alleged willful acts of attempted supptession of evidence and submission of false statements by

the Defendants, even if true, wete allegedly done in atternpt to help Mr, Casey prevail in his
malpractice claim against Doctors Feldman, Boscia, and Shantha. The alleged bad “acts” by the
Defendants do not support any theory that there was another primary objective other than
secking redress for the medical malpractice action that Casey would notmally be entitled to
under Iaw. Seeking a judgment or setilement for medical malpractice by Casey and Thompson
was not at dbjective outside the scope of a malpractice action. Plaintiffs, in order to state a
cause of action for abuse of process, have to assert that the Defcndant-s primary objective in

pursuing the medical malpractice claimn against Doctors Feldman, Boseia, and Shantha were not
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. seeking a proper legal remedy (i.c. a judgment against them or seitlement), but tather the
Plaintiffs have to assert that Casey, Thompson, and Rogarty were primarily (rying to achieve
some other objective which would not be consistent with a medical malpractice clatm. However,
the Complaint fails to set forth any facts and reasonable inferences whereby Defendants Casey
and Thompson (the plaintiff in the original medical malpractice action and his attotney) were not
acting in a ménner consistent with seeking legal redress for the substandard medical care that
they alleged occurred. The Complaint asserts that Fogaity, the medical expest, was motivated to
help Casey and Thompson succeed in winning the medical malpractice case due to Fogarty’s

. alleged acrimonious relationship with Feldman and Boscia, but even if irue, that only supports
the proposition that Fogarty was not engaged in an abuse of process since he wanted to “ensure
the success™ of the medical malpractice action by helping Casey prevail af frial. Thus as a matter
of law, the Plaintiffs’ Complaint fails to state a cause of action for the abuse of process and

should be dismissed.

Wherefore, Defendant Charles M. Fogarty requests that this Court grants his Motion to
Dismiss the Plaintiffs* Complaint with the added stipulation that should this Court agree that
some, if not all, of the Plaintiffs’ causes of action ate time barred by the applicable statute of

limitations that said claims be dismissed with prejudice,

4 (’L(”*"'(m

Charles M. Fogarty, MD, pro se
450 Mudd Creck Road

Inman, South Carolina 29349
Telephone; 864-431-6964
Facsimile: 864-583-1518

13

Record Appendix 27




CLERTIFICATE OF SERVICE

The undetsigned, by affixing his signature hereto, certifies that he has, on December 20, 2010,
served a copy of this pleading on. counse] for the Plaintiffs by mailing a true and cotrect copy by
United States Mail, fixst class postage prepaid and addressed as follows:

¥. Milton Mann, Jr., Esquire

1089 Boiling Springs Road
Spartanburg, South Carolina 29303
Attorney for Plaintiffs

Joe Mooncyhatn

Post Office Box 8359

Greenville, South Carolina 29604
Attorney for Martk Casey

Matthew Holmes Hentiksomn

Post Office Box 6728

Greenville, South Carolina 29606
Attorney for Chuck Thompson

R
Urerts fogordy (2 20
Chmlee M., Fogatty, MD, pro 5€
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON FLEAS
) SEYENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
) CASENO.:2010-CP42-5743
Grogory J. Feldwman; MD, Joseph A, Bosela, ) MOTION AND ORDER INFORMATION
MD, Upstate Lung and Cyitial Care o ' . .
Specialists PC, and Devendra Shantha, MD, )
- _ Plalniffs, ) FORM AND} COVERSBEET
V8. )
. )
William Matk Casey, Ray BE. "Chuck" )
Thompson, and Charles M, Fogarty, MD, L, W
"Defondants, ) = B g
. R B i
Plaintiffs* Atforuey: . Defendant’s Attorney: RS 7;;;3 .
F, Milton Mann, Jr., BarNo. 68250 Joo Mooneyham, Bar No. Mmoo e
Addyess: Addresst 2w 5 L
1089 Bolling Springs Road, Spattenburg PO Box 83359, Greenyille, SC 29605 x . 9 ‘fig [
Phone; 864/208-0359Fax . Phone: ___ Fax O o
1 Bomail Other; . E-mail; Other: A R e |

XMOTION BEARING REQUESTED (aftach wiiiien motion and complete SECTTONS 1 ond 5,
| [FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Ii and YIE)
[ [PROPOSED ORDER/CONSENT ORDER (complete SECTIONS KX gnd 1IT)

t
MNA

Natuto of Motion: to Amend Complaint
| Bstiinated Thne Nesded: 10 Minutes

SECTION I: Hearing Infoermation

Court Reporter Needed: [ JVES/XI RO

DA Written motion aftached
[_]Form Motion/Order .
I hereby

SECTION I Motion/Oxder Type .

eligfbr action by theponrt as set foyfh in the\pitached proposed order.

7N Vv TN 8/29/2011
Fararing/of pugbraey-or P Plamtite /| Defndpnt Date submitted
Nt SECTION IiI: Mdtion Tee ‘
[Xl PAID ~ AMOUNT: $ ‘

[] BXEMP1:

[ Indigent Statns

Motton for Publication

[T Rule to Show Cause in Child or Spousal Suppoxt

(check reason) L] Domestio Abuse or Abnse and Neglee!

] State Agency v. Indigent Patty

[ Sexually Violent Prodator Act  []Post-Convietion Relief
[ Motion for Stay 1 Bankenp

Proposed order submitted at raquest of the court; or,
veduced to writing fiom motion made jn open court per judgo’s instructions

e
[fMotion for Bxeoution {Rule 69; SCRCP)

1 [ MOTION FRE COLLECTED: $

Name of Court Reportet: .
[C1 Other:
JUDGE’S SECTION
[_] Motion Fes to be paid upon filing of the attached | JUDGE CODR :
order.
1 Othex: Date:
CLERK’S VERIFTCATION

Collected by; _. Date Filed:
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[ TCONTESTED ~ AMOUNT DUE: $____

SCCA 233 (11/2003)

i
crmmz GF Couit

SPARTANBURG COUKTY

HAUG 29 PH I

£ LINDE oy o cro
M. HOPE 3LAD {LEY
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STATE O SOUTH CAROLINA ) '
. . ) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Gregory J. Feldman, MD, Joseph A, )
Boseia, I, MD, Upstate Lung and Critlcal )
Cave Specialists PC, and Devendra )
Shantha, MD, ) )
) w ooy
Plaintiff, ) S TR
: ) NOTICEOFMOTIONAND & gz i,
v : ) " MOTION TO AMEND COMPLADNT & 52,
. ‘ ) m B der
William Mark Casey, Ray B, "Clhuck® ) C.A. NO.: 2010-CP-42-5743 B mg ey
Thompson, and Charles M. Fogarty, MD, ) ) ; ' m 287
) (s R g‘é =
Defendants. ) &R i
J

" JOE MOONEYIAM, ATTORNEY FOR DEFENDANT, WILLIAM MARK CASEY,
MATTHEW H, HENRICKSON, ATTORNEY FOR DEFENDANT RAY B, “CHUCK”
THOMPSON AND DEFENDANT CHARLES M. FOGARTY, M.D.:

TO:

YOU WILL PLEASE TAKE NOTICE that Plaintiffs, by and through their undersigned |
aftomneys, will move on the tenth (10th) day after setvice hereof or as soon thereafter as connsel
can be heard before the presiding Judge of the Court of Cominon Pleas for Sparfanburg County,

for an order allowing Plaintiffs to amend their Complaint pussuant to Rule 15 of the South

Carolina Rules'of Civﬁ Proceduie.

© More specifically, this motion is based on the grounds that justice requires necessary

parties be named as parties hereto in this action and to correct a scriveners extor,
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Defendants will not be prejudiced by Plaintiffs being allowed to amend their Complaint

and justice will be served by such amendment.

? Ailtgy Mann, Jf., Bsquive (8 ]%}ar #6825
.X089 Boiling Springs Road
Spartanburg, South Carolina 29303

(864) 208-0359 -

a
August _% 2011 .
M ’ — (50
=R
Spartanburg, South Carolina E‘% - Toes
’ 5 oz WM
a3 2000
in :_'::'7'2"?"
Crx {\3 r32,:_;,':::'
C o B
e e
R
N S5
e 3;’: '_‘_:,
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CERTIFICATE, OF SERVICE

1, F. Milton Mamn, Jr., attoiney for the Plaintiffs, Gregory J. Feldman, M.D.,

Joseph A, Boscia, IF, MD., Upstate Lung and Critical Cate Speoinlists, PC, and '

" Devendar T S_hanthé, M.D., do hereby éertiﬁr thet X have served a copy of the Notiee of

Motion and Moton to Amend Complaint by placing copies in tho U.S. Mail, first class

. postage prepaid, to the following addresses:

Joe Mooneyham, Esquire

Post Office Box 8359

Greenville, South Cavoline 29605
Attorney for Defondant Mr: Casey

1 Hd 67 8NV 118z
i
o

Matthew H, Henrlkson, Bsquite
Clarkson, Walsh, Tetrell, Coulter, P.A,
Past Office Box 6728
Greenville, South Caroling 29606

" Attorney for Defendant Mr. Thompson

=
R
o3
-
LY}
nx
e
Xt
[
e
o
X
=g

g8
Al

Charles M. Fogarty, M.D.

450 Mudd Creelk Road
Tnman, South Carolina 29349
Pro Se Defendant :
. Many, Jr., Esghibre (SC Bav
toiney at Law
1089 Hoiling Springs Road
Spatthnburg, South Carolina 29303
(864) 208-0359(864)-208-0233 - fax
Milton.mann@gmail.com '
August 29, 2011
Spartanbuzg, South Caralina -
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STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
Gregory J. Feldman, MD, Joseph )
A, Boscia I1I, MD, Upstate Lung and )
Critical Care Specialists PC, and )
Devendra Shantha, MD, )
)
Plaintiffs, ) Amended Complaint
) (Jury Trial Demanded)
s, ) oo
) - ‘. o=t
William Matk Casey, : ) C. A.No, 2010-CR42-5743 &, 1}
Ray E. “Chuck’ Thompson, and ) Ce e
Charles M, Fogarty, MD, ) o
Defendants. ) ::
) ; m_
Now comes the Plaintiffs complaining of the Defendants and allege:
Venuve and Jutisdictional Allegations
1, That Plaintiffs are citizens of the County of Spartanburg, State of South
Carolina, .
2, Defondants are, upon information and belief, citizens of the County of
Spartanburg, State of South Catolina,
3. Venue and Jurisdiction are vested in the Cirenit Cowrt of the Seventh Judicial

Circult in and for Spartanburg County, South Carolina,
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Factual Allegations

4, The medical malpractice action out of whlcl; this complaint arose was captioned
. William Mark Casey v. Gregory J. Feldman, M.D., Joseph A. Boscia, I, M.D., Devendra Shantha,
M.D. and Upstate Lung and Critical Care Specialists, PC, filed in the Court of Common Pleas for
Spartanburg County, Seventh Judicial Cireyit, case number 2006-CP-42-1728,

5. In' the medicai ma]bracﬂce aotion, Mr, William Mark_Casey through.his attorney,
Mr, Ray B, “Chuck”.Thompson, afleged Drs, Feldman, Boscla and Shantha bteached the standard
of cate respecting his medical treatment and as a result of which M, Casey suffered pqrman?%g
brain damago that rondered him totally dlsabled, ‘ ‘5

6. 'Mr. Casey sought actual and punitive damages arising out of certaln tl-eatm'c?}it and-

. . -
care, which took place at the hands of the doctors from the period May 28, 2004 through June 3;*

2004, that allegedly caused a profound neurologleal Injury and permanent disability. i “:':’.
7. Essentially, Mr. Casey was admitted lto Spartanburg Regional Medical Center
with chest pain from his workplace at Michelin on May 28, 2004,
| 8, As part of the work-up, a chest x-ray was done on that date which revealed a
small metallic density foreign body and clinical correlation was suggested..
9, Accordingly, Dr. Bosoia performed a floxible bronchoscopy, which did not resul
in retrleval of a foreign object, but did reveal abnormal tissue,
10.  ‘Thereafier, Dr, Boscia referred Mr, Casey to his partner, Dr, Feldman, for a rigtd
bronchoscopy. ’

11, M. Casey was sent home until several days later on June 3, 2004 when he was

admitted for the rigld bronchoscopy.
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12.  Dr. Peldman performed that procedure with Dr. Shantha, who was the attending

anesthesiologist,

13, At the close of the rigid bronchoscopy, M_l‘.. Casey suffered a preumothorax, a

known risk, and was required to stay in the hospital through June 6, 2004,

14, Mr Casey contended that as a rosult of the rigid bronchescopy, he suffered

irreversible and “permanent brain injury” as a result of the pneumothorax.,

15, He claims, Inter alia, that bubbles or air emboli migrated to his brain and caused

his infury,

16.  Following his telease from the hospital, Mr, Casey began to complain of pacing

the floor, forgetfulness, short-term memory loss and personality changes,

17.  Based wpon the assertions within Paragraph 16, Mr, Cascy sought permanent
disability from the Soclal Security Adminisiration and Aetna Disability Insurance. F” =2
bl {
18,

Mr. Casoy oame under the care of Charles Fogarty, M.D.,, another Spai;mnbiilrg

[ fex)
Pulmonologist, after Drs. Feldman and Bosola would not support Mr. Casey’s disability claims.. |
19,

s

Boscin

To their misforiunes, Dr. Fogarty was well known by Drs. Feldman and
. (R A

prior to the medical malpractice action in a very negative way.

20.  Before Drs, Feldman and Boscia became pariners within Upstate Lung and

Critical Care Specialists, PC, Drs. Feldman and Fogarty had been partners for a number of years.

21.  The Feldman/Fogarty separation from joint medical practice was $0 acrimornious,

in 2000, the event was very well known within the medical community of Spartanbutg.

22, In September of 2004, Drs, Feldman and Boscia formed a.pharmaceutical

research company, which Dr, Fogarty viewed as a throat to his own medical praclice and

research company.
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23,  Prior to the medical malpractice action, Dr. Fogaity actively sought to interfete
with Drs, Feldman’s and Boscla’s research company and their patient care.

24 Asaresult of Dr, Fogarty’s efforts to hamper the business efforts of Drs. Feldman
and Boseia, in 2005 they were forced to suc;, Dr. Fogarty to clear their names and in an effort to
prevent further damage to thelr reputations and business,

25, The Complaint was captioned S, Carolina Pharmaceutical Research v. Charles M.
Fogarty, M.D., filed in the Court of Common Pleas for Spartanbueg County, Seventh Judicial
Circult, case nuinber 2005-CP-42-1085,

26, - During the S. Carolina lawsult, Dr. Fogarty, in a couple of ways, suw his
involvement with Mr, Casey as a golden opportunity to retaliate against Drs, Feldman and Boscia
for his perceived wrongs of them starting a research company and filing suit against bim,

27.  Pirst, Dr, Fogarty continwed masterminding the generation of the unfounded

<.
¥,

and through boggmg them down for years in the protracted litigation defending against hls sche &2

-

3 nl“

“petmanent brain injury” claims fo Injure his business competitors by damage to thelr 1cputa 1,9)'1

Do f
C) The “pcrmanent bratn injury” theory, along with a number of assocxated

\-r a

allegations of causation due to alleged deviations fiom the standard of care by Drs, Feldmarr~ o
TS TN Y S

. Boscia and Shantha (“the schemne™), was developed by Dr. Fogarty from sometime in 2004 wntii~

he finally published it in the medical records on July 21, 2005,

29, Seeond, Dr, Fogarty directly benefited himself by derailing his business competitors’
efforts in the S, Carolina litigation due to the tremendous pressute created in their lives by‘the
publicizing of the baseless allegations of a “permanent brain injury” within the destructive

scheme,
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30,  Dr, Shantha and ULCCS were merely collateral damage and included in the medical

malpyactice case as parties in an effort to damage Dys, Feldman and Bosola.

31, Des'pite a total lack of objective medical investigation into Mr. Casey’s alleged

neurological condition and having no qualifications within any neurological specialty, Dr.
Fogarty hatched a theory that M. Casey had suffered a cerebral air smbolism (“permanent brain

injury”), thereby causing the personality changes and cognitive deficits of which M, Casey

complained,

32,

that Dr. Fogarty’s theories of Mr. Casey’s “permanent btain injury” were uhsuppotted by any

medical literatuve, In addition, it was uncontroverted that Mr, Casey suffered no permanent lung

damage as a result of the procedures.

"33, Dr, Fogarty performed no bagic neurologloal examination of Mr, Casey.

34, Under Dr. Fogarty's “care,” Mr. Casey was not referred fo any neurologigal
O

expert nor did Dr. Fogarty order an MRI study of the brain, : o

-_ ;‘__:
t 3

35,  Although taking the lead in Mr,'Casey’s medical freatment and being the a'['ph itegt,

of the *permanent brain injury” schems, Dr, Fogarty did not review any objective neuréltggicé]?;

test results for Mr. Casey. ]

It is important to note that an admlited fact of the modical malpractice action was -

* ELs - 1
[ [ S ]
.

e R

36.  Despite the complete absence of any objective support of the “permancnt brain
injury” scheme, Dr. Fogerty ensured that Mr, Casey’s medical records prominently and

outegorically reflected his baseloss Injury assestions by inserting this in his office notes dated
July 21, 2005,
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37, At all times material, Dr, Fogarty intended for hig baseless injury assertlons
within Mr. Casey’s medical records to be the basis for M. Casey to claim and receive disability
benefits.

38,  Furthermore, leading up to and during the litigation, Dr, Fogatly intended for his
baseless permanent infury fabrications within Mr, Casey’s medical records to be the cornerstone
of orchestrated “expert” testimony that was designed to be used in ensuring the survivability of
the medical malpractice case for as long as possible.

39,  Dr. Fogarly actively sought to mislead the doctors and thelr attorneys of bis level
and the purpose of involvemeni in the litigation by seeing Mr, Casey x.vithin his research facility
as opposed fo his medical practice, which would have created medical records that could have;
been discovered.

40,  In addition, Dr. F;)gaﬂ;y conducted complex medical testing on Mr, Casey at his

| research facility, yet he did not maintain the medical records in an effort to conceal the purpose

of his involvement and in order to harm the doctors® discovery efforts thereby prolonging the

- %
" e

W

. medjeal malpractice case. : COED L

v b
A1, Until his deposition on December 22, 2008, Dr. Fogarty was vety successfulfil

. [} [
shielding his role in the “permanent brain injury” scheme by his active ciforts to obstl;gct apg,

etds

)

evade his deposition, [ e
. S

42, Dr. Fogarty and Mr. Thompson went fo great lengths to ensore that Dr, Fogarty”s

role #s an “expert” witness was concealed until the 11" hour from the doctors and thelr attorneys
to forther finstrate discovery offorts and to hide his level of involvement in the execution of the

“permanent brain injury” scheme.
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43,  Despite the best efforts of Dr, Fogqrty‘ and Mr. Thompson in implementi‘ng the
scheme, Mr. Casey testified during his deposition thgt no one told iim he had a brain injury.

44,  Even throughout his deposition, Dr. Fogarty continued his attempts to hide his
role as a mastcrmind‘of the. lawsnit and his level of involvement in the medical malpractice

action by making material misrepresentations.

45; A mote porfect cast of individuals could not have bef;n available for Dy, Fogaily’s
use in his efforts of destruction aﬁned primarity at Dys, Feldma