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STATEMENT OF ISSUE ON APPEAL
The circuit court properly ‘denied Guess’ directed verdict motion because the
court appointed expert testified to a reasonable degree of psychological certainty Guess
“has both a mental abnormality and a personality disorder that cause him serious difficulty
contronlling his conduct, and he is a high risk to engage in future acts of sexual violence if

not confined for long term control, care and treatment.




STATEMENT OF THE CASE

The State concurs with Appellant’s procedural Statement of the Case.




STATEMENT OF FACTS

On January 31, 2002, a Richland County jury convicted Appellant Patrick Guess
(.“‘Guess”) of criminal sexﬁal conduct with a minor, and the circuit court sentenced him to
twelve years incarceration. The conviction arose from Guess’ Aprﬂ 2000 sexual assault
- of a fourteen year old female neighbor he lured into an abandoned house in the
néighBorhood. (State’s Exhibit 1; Record on‘ Appeal [R.], pp. 116-118).

In accordance with t’he Sexually Violent Predator Act (“SVP Act”), prior to
Guess’ réiease from incérceraﬁon, Respondent State of South Carolina (the “State™)
commenced a civil comrﬂitment proceeding in the Richland County Court of Common
Pleés in April 2011. The circuit court found probable cause to believe Guess met the
criteria for commitment as a sexually violent pyedator, and appointed K’imberly S.
V'Harrison, Ph.D., to conduct a mental health evaluation of Guess. Dr. Harr]ison "diagnos'ed
Guess with paraphilia, not otherwise specified, and anti-social personality disorder, and
found he was a high risk to re-offend sexually. Based on her ﬁndings and conclusions,
Dr. Harrison recommended Guess for commitment under the SVP Act. (Trial Transcript '
'i [TT], pp. 46-_50; R., pp. -20-24).

The case was called for a jury trial on November 14, 2011, before the Honorable
Alison Renee Lee, Circuit Court Judge. -Dr. Harrison was qﬁaliﬁed as an expert in
forensic psychology, and testified her evaluation protocol included reviewing Guess’
criminal history, Debartment of Juvenile Justice (“DJJ”) records, and school records,
interviewing Guess, and conducting an actuarial risk assessment. (TT, pp. 34-37; R., pp.

8-11).




Dr. Harrison Stated Guess’ criminal history was important for purposes of
diagnosis and risk assessment. In addition to his 2002 criminal sexual conduct with a
minor conviction, Guess was charged in 1996 with first degree criminal sexual conduct
with a minor in connection with the sexual molestation of his four year old female cousin,
including penétration of her vagina with his penis, and was sentenced to an indeterminate
term at DJJ after he pled guilty to assault and battery of a high and aggravated nature.'
(TT, pp. 38-40; R., pp. 12-14). While confined at DJJ, Guess was found guilty of sexual
misconduct against a male DJJ residént, and was placed in a special management unit for
thirty days. (TT, pp. 40-41; R,, pf). 14-15). |

Guess also participated in sex offender treatment at DJJ, which included group
‘and individual sessions, an(vi‘ educationél clésses regarding appropriate sexual behaviors. |
Duringv that treatment, Guess admitted. molesting his four year old cousin, as well as other
victims. He admitted he had sexual fantasieé about his cousin for several months prior to
the actual ‘molestation, inclpding fantasies about her fighting back, which he found
especially érousing. (TT, pp. 41-43; R., pp. 1'5-17).

| In the interview with Dr. Harrison, however, ' Guess completely denied
committing the offense against his cousin, even though he pled guilty and admitted it iﬁ
treatment at DJJ. He did admit committing thg April 2000 offense against the fourteen
year old {/fctim, but claimed it was consensual and he thought the victim was se\‘/enteen

yeérs old.> (TT, pp- 42-43; R., pp. 16-17)."

' Guess was on probation from this conviction when he committed the April 2000
offense against the fourteen year old victim. (TT, p. 59; R., p. 33).

* Guess’ recitation of Dr. Harrison’s testimony on this issue is incredibly
misleading because he conflates it to appear her testimony regarding his fantasies related
to his fourteen year old victim, rather than his four year old victim. (Brief of Appellant,
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Dr. Harrison testiﬁéd Guess had multiple risk factors for sexual reoffending,
‘ including having a male victim, never being married or in a long term romantic
relationship, and having victims who were not related to him. She stated those are
recognized factors that increase the likelihood of future sexual offenses. (TT, pp. 43-44;
R., pp.17-18).
Dr. Harrison also testified she used an actuarial risk assessmeni tool as “one piece
. of information™ for purposes of assessing Guess’ risk to commit future acts of sexqal
violence. She stated the Static-99R considers ten known risk factors that relate to the
’ likelihocid of recidivism in sex offenders, which are scored based on the offender’s
ilistory compared with other sex offendérs. Guess’ Static-99R score was “higher than
A ‘ab(_)uvt 90 percentiof sex offeriders in terms of his risk level,” and was considered ‘to bé.“in
| tile high-{iSi( group.” (TT, pp. 44'—45; R., pp. 18-19). |
Biised on all the information shev reviewed, including Guess’ offense records and
~ disciplinary records vsihile incarcerated, as well as her forensic interview. with him, Dr.
I—iarrison diagnosed Guess with two disorders; paraphilia, not otherwise' speciﬁed, and
anti-sociail personality disorder. She testified the paraphilia diagnosis was based on his
offense history and disclosures in treatment at DJJ, which indicated-a sexual arousal to
non-consenting victims. The anti-social personality disorder was based on his histoiy of
chronically breakirig tiie law and rules, and doing things that put others at risk. Dr.
'v Harrison stated both disorders, particularly in” combination, lead to a propensity to

comimit“ acts of sexual violence. (TT, pp. 46-49; R., pp.20-23).

pp. 5-6). By emphasizing the word “children,” Guess uses this conflation to imply Dr.
Harrison mischaracterized his fantasies, as well as to downplay the significance of those
fantasies. ‘ '



Dr. Harrison opinéd to a reasonable degree of psycholbgical certainty that Guess
had the propensity to be dangerous and commit future acts of sexual viélence, and his
propensity was of such a degree as to pose a menace to the health and safety of others.
She fuﬁher opined Gu'erss’ disord.ers caused him serious difficulty controlling his
behavior, and he was likely to engage in acts of sexual violence if not confined in a
- secure faciliity for long térm control, care and treatment. (TT, pp. 49-50; R., pp. 23-24).

On cross-exarﬁi'nation, Dr. Harrison testified certain terms in the SVP Act are
ambiguous, sgch as the word “likely,” but “likely to engage in acts of sexual violence” is
defined in the statute as “thé pérson’s propensity to commit acts of sexual violence is of
-s'.uch a degree as to pose a menace to the health and safety of others.” (TT, pp. 55-56; R.,
" pp- 29-30). She further testified that a risk aséessme‘ﬁt under the SVP Act ié “a complex,
:rﬁﬁltifaceted decision.” (TT, p. 56; R., p: 30). | |

As to the Static-99R scores,. Dr. Harrison stated that approximately twenty-five
percent of the sex offenders in the same high risk category of Stat.ic-9-9R scores as Guess -
were actually arrested on new sexual offense charges within five years, and
approximately thirty-thré:e percentA were érrested on new charges within ten years. She
stated the Static-99R score was not the only information she used, and she also
considered factors not iﬁclﬁded in the Static-99R. She again testified the circumstances
of Guess’ sexual offenses indicated he had difficulty controlling his behavior. (TT, pp.
68-75; R., pp. 42-49). |

On re-direct examination, Dr. Harrison further clarified her use of the Static-99R,
statiﬂg she did not just rely on that score because “[yJou can’t reduce a person down to

ten historical items.” She testified she based her conclusions “on all of the records that



[she] had on his éast behavior, on [her] interview with him, as well as other what we call
dynamic risk factors,” including his “impulsivity, ﬁoor problem-solving skills, those
types of things that the Static 99 doesn’t consider at all.” (TT, pp. 85-87; R., pp. 59-61).
She 'fUrthér testified that the Static-99R percentage rates of reoffending are only based on
reported subsequent arrests, and sex offenses are frequently not reported. (TT, pp. 91-92;
R., pp.65-66).
After the State rested ifs case, Guess moved for a directed verd-ict, z;rguing the
' t(.)nly objective evidence in the record indicated there was a 24.7 % likelihood he wc;uld
reéffend, which made it sfatistically unlikely to réoffend, and therefore, the State failed to
'm'eet the statutory requiremeht for civil commitment. (TT, pp.104-107; R., pp 74-77).
The circuit court denied the motion, finding Dr. Harrison’s opinion was not based solely
on one objectivé‘ standgrd; réther, she considered a multitude of factors, and her
conclusion was | Based on a myriad of things she found in records and through the
interview with Guess. The court further found the SVP Act adequately defined “likely to
engage in écts of sexual violence” in terms that would be given their common, ordinary
ever.y'd‘ay méaniné. The coﬁrt cbnciuded there 'wa‘s sﬁfﬁcient evidence to submit the case
to the jury. (TT. pp. 108-111; R., 78-81) ” |
| The jury found Guegs is a sexual violent predator beyond a reasonable doubt. The
circuit court denied his post-trial motions, and committed him t;) the custody of £he Soﬁth
' Caroliﬁa Deb‘artment of Mental Health for long term control, care and treatment. (Form 4
Order, Verdi-ct Form and drder of Commitment filed November 15, 2011; R., pp. 119-

121). This appeal followed.



ARGUMENT
The circuit court properly denied Guess’ directed verdict motion
because the court appointed expert testified to a reasonable degree of
psychological certainty he has both a mental abnormality and a
personality disorder that cause him serious difficulty controlling his
conduct, and he is a high risk to engage in future acts of sexual
violence if not confined for long term control, care and treatment.
Guess asserts the circuit court erred in denying his directed verdict motion
because Dr. Harrison’s testimony revealed there was only a 24.7% chance he would
reoffend, which he contends did not meet the statutory requirement of a “significant
likelihood” of reoffending. The error in the defendant's position approaches
Brobdingnagian proportions.
~ In reviewing the denial of a directed verdict, the court should consider the

question of whether any evidence existed in favor of the non-moving party. S.C. Fed.

Credit Unioﬁ v. Higgins, 394 S.C. 189, 714 S.E.2d 550, 552 (2011). The court should be

concerned only with the existence or nonexistence of evidence. Id.; see also Hamilton v.

Charleston County Sheriff's Dept., 399 S.C. 252, 731 S.E.2d 727, 728 ( Ct. App. 2012)
(same). |

The trial v(':durt ‘must deny a motion for a directed verdict or judgment
nothwithstanding the verdict (“JNOV”) if the ‘evidencc yields moré than one reasonable

inference, or its inference is in doubt. RFT Management Co.. L.L.C. v. Tinsley & Adams

L.L.P., 399 S.C. 322, 732 S.E.2d 166, 171 (2012). In deciding such motions, neither the
trial court nor the appellate court has the authority to decide credibility issues, or to

resolve conflicts in the testimony or the evidence. Welch v. Epstein, 342 S.E. 279, 536

© S.E.2d 408, 419 (Ct. App. 2000).



As a threshold matter, “significant likelihood™ is not the statutory requirement for

determining a person’s sexually violent predator status. Section 44-48-30 defines a

~“sexually violent predator” as a person who: 1) has been convicted of a sexually violent

offense; and 2) “sufferé from a mental abnormality or personality disorder that makes the
persén likely to engage in acts of sexual violence if not confined in a secure facility for
long-term control, care, and treatment. S.C. Code §44-48-30(1)(a) & (b) (Supp. 2012).
The SVP Act then defines “likely to engage in acts of sexual violence” ‘as “the person’s
pfopensity to commit acts Of. sexual violence is of such a degree as to pose a menace' to
the health and safety of others.” S.C. Code §44-48-30(9) (Supp. 2012). Therefore, the

degree of “likelithd” required under the SVP Act, and what the evidence must show, is

' speciﬁcally defined, and the word “significant” is not included in that requirement.?

' Evén if evidence of a “significant likelihéod;’ to reoffend is required, however, the
evidénce preseﬁted in this case was more than sufficient to meet that requirement. As the
circuit noted in denying the directed Qerdict motion, Dr. Harrison expressly testified the
Static-99R was only one factor she considered in reaching iler conclusions regarding
Guess® risk to reoffend sexually.* (TT, pp. 85-87, 108-111; R., pp. 59-61, 78-81). |

In addition to the Static-99R score, Dr. Harrison considered factors not
encoml;assed by the ten question Stétic-99R, including Guess’ entire criminal history, her

interview with him, his general inability to control his conduct as evidenced by his

* The only time the SVP Act uses the word “significant” is in the “Legislative
findings,” which states the General Assembly found “the likelihood a sexually violent
predator will engage in repeated acts of sexual violence if not treated for their mental
conditions is significant.” S.C. Code §44-48-20 (Supp. 2012).

* Dr. Harrison stated it would be unethical for her to base her opinion on one
objective test, and she would be subject to professional discipline if she did so. (TT, p.
87; R., p. 61).



behavior in prison, his impulsivity, and his poor problem solving skills. She also
considered the underlying circumstances of his first sex related offense involving his four
year old cousjn, including the type of harm caused to the victim, the way Guess
responded when the crime was reported, the presence of other people in the home when
the crimes was committed, and the fact the victim was a relative who .could easily
identify him. She stated these factors supported the paraphilia diagnosis, as well as
indicated an inability to control behavior. |

Dr. Harrison further testified the fact Guess c'orhmitted his second sexual offense
with the fourtgén year old victim while he was on pfobation, and under increased
écrutiny, froin the first conviction, also indicated an inability to control his behavior.’
- Other récognized risk factors she considéred were the fact Guess had a male victim
.’(w.hile in DJJ), he has never been married or in a long term relationship, and he had
victims who were not related to ﬁim. She testified all of these factors increased Guess’
risk to reoffend sexually if not confined for treatment, and she specifically opined to a
.reasonable degree of psychological certainty that Guess’ mental abnormality and
:perso.nality disorder, especially\in combination, made ﬁim arisk to reoffendv sexually, and
his risk was of such a degree as to make him a menace to the health and safety of others. -
(TT, pp.46-50, 72,‘74-77I, 83, 85-89; R., pp. 20-24,46, 48-51, 57, 59-63).

While focusing on the 24.7% . figure, Guess conveniently ignores another

- significant statistic related to his Static-99R score.® Dr. Harrison testified his score was

> It should be noted that this offense also occurred after Guess participated in sex
.offender treatment at DJJ. :

° Dr. Harrison testified the 24.7% reoffending figure was based on “detected
reoffenses,” and sexually violent offenses are “frequently not reported.” (TT, pp. 91-92;
R., pp. 65-66).

10



“higher than about 90 pércent of the sex offenders in terms of his risk level,” and he was
considered to be in the “high-risk group,” whén compared to other sex offenders rated on
the Static-99R. (TT, pp. 44-45; R., pp- 18-19) (emphasis added). In other words, Guess’
risk 'to‘ reoffend was in the top ten percent of all sex offenders included in the database.
Even as~ the sole “objectiVe” factor of the evaluation, that is a “significant” risk to
reoffend. |

Guess also attempts to divert attention from his entire record by alluding to the
fact he was fourteen years old at the-fime of his first sex offense against his four year old
cousin, essentially chélking the sexual violation of a four year old up to a mere “lack of
~ maturity and an ﬁnderdeveloped sense of responsibility,” and a vﬁlr;efability to negative
>in'ﬂueh:ces and outside pressures over which hé had limited control. (Brief of Appellant,
pb. 10-11). The blatant fallacy of this assertion is amply demonstrated by t'he.fact Guess
continued to offend sexually after he was committed to DJJ for that loffense, including an
offense wh'ile in DJJ, after he participated in sex offendef treatment at DJJ, after he was
released from DJJ and while he was on probation, and after he turned eighteen. Guéss '
also ignores his numerous disciplinary pfoblems while incarcerated for his second sex
offense convictionA also belie his youthful immaturity argﬁment. In short, despite
numerous factors what would ordinarily serve to help him mature and develop a sense of
responsibility., it is clear Guess simply co-nt.inued tov ignore the rights of others, and do
‘ whatever he wﬁnted to do.

The record contains ample evidence from which the jury could, and ultimately
did, detérmine Guess is a sexually violent predator. Therefore, the circuit court properly

submitted the case to the jury for determination.

11



CONCLUSION

Based on the foregoing, the State respectfully éubmits the circuit court properly

'denieci the directed verdict motion, and Guess’ commitment should be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

DEBORAH R.J. SHUPE

Senior Assistant Deputy Attorney General.
S.C. Bar No. 5098

‘BY:MHO—OW (/é% .

Deborah R.J. Shupe

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

+(803) 734-3797

ATTORNEYS FOR RESPONDENT

June 24, 2013
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