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II.

HI

QUESTIONS PRESENTED

Pursuant to Section 42-1-150 of the South Carolina Code of Laws: Did the
South Carolina Workers’ Compensation Commission err in ruling that the

‘Appellant forfeited her right to a reduction of the Carrier’s lien because no
‘written notice of settlement was sent to the Carrier?

_'Did the South Carolina Workers’ Compensation Commission err in refusing to

reduce the Carrier’s lien when the Appellant’s recovery was significantly less
than her cognizable damages pursuant to Section 42-1-560(f) of the South
Carolina Code of Laws thereby resulting in the insurance carrier’s rate of

reimbursement for its loss being four times greater than the rate of

reimbursement that Appellant received for her loss?

Did the South Carolina Workers’ Compensation Commission err in failing to
admit medical evidence regarding potential future plastic surgery based on the
fact that the doctor’s evaluation did not occur until after the settlement of the
third-party claim?



STATEMENT OF THE CASE

N
This is an appeal of the Order of the South Carolina Workers’ Compensation Commission.

A hearing was held on April 20, 2012, before Commissioner McCaskill pursuant to a Form 50
filed by Claimant/Appellant who sought to reduce the Carrier’s lien on a third-party settlement
pursuant to Section 42-1-560. Commissioner McCaékill issued an. Order on June 21, 2012
denying any reduction of the lien. Claimant/Appellant filed a Form 30 on June 29, 2012,
requesting review by a three member panel of the South Carolina Workers’ Compensation
Commission. The case was argued before Commissioners Beck, Williams and Wilkerson on
October 23, 2012 The panel affirmed the rulings of the single commissioner in an Order dated

December 3, 2015. Notice of Appeal was filed on December 21, 2012.  This appeal follows.

STANDARD OF REVIEW

This case is governed by the concept that the decision of the Workers’ Compensation

Commission should be affirmed if it is supported by substantial evidence, Lark v. Bi-Lo Inc., 276

S.C. 130,276 S.E.2d 304 (1981).

STATEMENT OF FACTS

Latika Br(;wn was injured at work on November 19, 2008, when struck by a car. She
suffered injuries to both knees requiring numerous surgeries, a protracted recovery, and significant
permanent disability. It was an admitted claim. It was settled on a Clincher on March 11, 2011.

Appellant %Brown also pursued a tort action against the driver of the car that hit her. A
Summons and Cofnplaint was ﬁléd in the Court of Common Pleas for Charleston Count}; on June
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13, 2011. The C%arrier had a total lien of $219,486.90. There was a total of $525,000.00 of
liability coverage available. The case was settled for $505,000.00. The Carrier’s expert, Jon
Austen, opined that cognizable damages of Claimant ranged from $750,000.00 to $1,000,000.00.
(APA 603-605). The Appellant’s expert, Ed Buckley, opined that the cognizable actual damages of
Appellant ranged from $1.5 to 2.0 million dollars. (APA - included in Commissioner’s Order bﬁt
unnumbered).

The SoutH Carolina Workers’ Compensation Commission ruled that the Claimant was
entitled to no reduction in the lien and that the Carrier should be reimbursed in full for
$219,486.90. It awarded no reduction for attorney’s fees, expenses or for pro rata reduction
based on equitable principles as allowed by Section 42-1-560(f) based on the fact that Claimant
had failed to give written notice to the Carrier prior to settlement of the third-party action.

| ARGUMENT
L The Soutﬁl Carolina Workers’ Compensation Commission erred in hblding that

Claimant’s Failure to give the Carrier prior written notice of the proposed settlement

acted as a forfeiture of the Claimant’s right to a reduction in the Carrier’s lien.

In its Conélusions of Law, the South Carolina Workers” Compensation Commission held
“Pursuant to Section 42-1-560, Claimant did not obtain written approval from Defendants prior to
entering into the szttlement with the third-party.” (R. p. 11, lines 8-9). In its finding c;f Fact #12,
the Commission stated: “Based on the evidence submitted by the parties, a reduction in the third
party lien would n‘bt be equitéble to all parties concerned in this matter given that Claimant did not
obtain written approval prior to settlement of the third party claim and given that the strength of
her case and likelihood of third party liability was so great.” (R. p. 10, lines 19-22).
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Contrary to the Commission’s finding and ruling, Section 42-1-560 only requires prior
written approval in instances when thé case is settled “for an amount less than the total of the
compensation to which he or they are entitled under this Title because of such injury or death...”

In this case the total settlement of $505,000.00 exceeded the total amount which Ms.
Brown was entitled to under the Workers’ Compensation Act, i.e., the $219,486.90 of medical and

all other benefits settled by Clincher Agreement. As held in Hardee v. Bruce Johnson Trucking

Company, 293 S.C. 349, 360 S.E.2d 522 (Ct. App. 1987):

...The [Workers Compensation] Act does require the Carrier’s consent when settlement is
for less than the claimant’s total compensation settlement; however, this provision Is
inapplicabie to the present case since the settlement was for more than the total entitlement
to compensation. And we so hold.

The Carrie;r’s argument and the Commission’s ruling that the failure to obtain prior written
approval affected Claimant’s right to a reduction in the lien is therefore a clear error of law. The
statute has no such requirement. Indeed, even in cases in which written notice is required, the
statute does not provide for any penalty or forfeiture in regard to the lien. Rather, the statute

provides that the settlement is invalid as against the Carrier. The Commission was incorrect in

!

both its findings o"f a need for written notice and the remedy it selected, which was a forfeiture of
lien reduction.

II. The South Carolina Workers’ Compensation Commission erred in failing to
apply equitable principles to reduce the lien when the Appellant’s recovery was
significantly less than her cognizable damages pursuant to Section 42-1-560(f) of the
South Carolina Code of Laws thereby resulting in the insurance carrier’s rate of
reimbursement for its loss being four times greater than the rate of reimbursement
that Appellant received for her loss.

There are two primary cases that discuss the factors to be determined when deciding

whether or not to reduce a Carrier’s lien, Kirkland v. Allcraft, 329 S.C. 389, 496 S.E.2d 624 (1998)

and Breeden v. TéﬁW, Inc. Tennessee Express, 355 S.C.112, 584 S.E.2d 379. (S. Ct. 2003).
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Essentially: the decision is an eqﬁitable one to be decided on a case by case basis.

As noted ébove, in this case, the South Carolina Workers’ Compensation Commission
cited only two reaéons for not reducing the Carrier’s lien. The first reason, Appellant’s failure to
give prior written notice of settlement is not a legal requirement. The second reason, the strength of
the case of liability, is certainly a legitimate factor, but there were numerous other legitimate '
factors which the Commission failed to consider in coming to an equitable decision.

In this case, although the liability of the third-party case was strong and the damages of the
Claimant substantf%al, the collectability of a full judgment was limited by the amount of liability
coverage availablé. The total coverage available was $525,000.00. The case was settled for
$505,000.00 or 96% of the full amount of money recoverélble. The settlement, as all settlements,
allowed expenses to be kept down, legal fees to be limited, and possible appeals to be avoided.
As noted by Jon Austen, the Carrier’s expert witness: “Donald Howe did an excellent job for his
clientin obtainingf’a settlement of $505,000.00 out of a $525,000.00 potential recovery of available
insurance.” (R. p. i99, line 41; p. 100, lines 1-2). The statute itself says that the first reduction is
for reasonable attbrney feeé and expenses. The total attorney fees were $165,000.00 or 32.6%.
Reducing the lien proportionally the Carrier would be entitled to $147,934.63.

Each side introduced an expert’s evaluation of the “cognizable damages.” Claimant’s
expert opined a %igure of 1.5 -2.0 million dollars. The Carrier’s expert opined a range of
$750,000.00 to 1,600,000.00 but added “I would note that Donald Howe is an excellent attorney. I

would anticipate ke would be able to render a verdict closer to the higher end of the scale.” (R. p.

100, lines 12-14)."



The total cognizable damages ranged from $750,000.00 to 2.0 million. Claimant would
point out that even if one were to use the lowest figure suggested by the Carrier’s expert, the

following breadeWn would be applied.

Total Cognizable Damages $750,000.00
Amount Recovered $505,000.00
Pro Rata Percentage of Recovery 67.3%

Total Lien’ $219,486.90
Pro Rata Attorney Fees (32.6%) $71,552.27
Balance ‘ $147,934.63
Pro Rata Recovery $99,560.00

The lowest; figure suggested by the Carrier’s expert would therefore reduce the lien from
$219,486.90 to $99,560.00. |

Admittedls;, 42-1-560(f) states that the Commission “may” (as opposed to “shall”) reduce a
carrier’s lien. In deciding whether there should be a reduction, the statute also states that the
Commission should analyze 1) the proportion that such settlement or judgment bears to the
commission’s eva‘}uation of the employee’s total cognizable damages at law 2) the equity ‘ofithe
final result to the f;arties and 3) whether the result serves the “interests of justice”.

Appellant fwould point out that the Commission never considered the proportion that the
settlement of the \;vorkers’ compensation case bore to the liability settlement. As for the equity to
the parties, the Commission placed huge emphasis on Appellant’s failure to provide prior notice of
the settlement despite the fact that a) such notice was not required and b) no prejudicial effect was
demonstrated. As ';for the “interests of justice”, the Commission’s final resolution is that the Carrier
will be reimburseél for 100% of its loss while the Appellant, after attorney fees, costs, and the
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carrier lien, will be reimbursed approximately 24% of her losses. ($505,000.00-$165,000.00

(attorney fees)-$219.486.90 (carrier lien) = $120,513.10 which is approximately 24% of

$505,000.00 and 16% of $750,000.00 as compared to the 100% reimbursement of the Carrier.)

Appellant submits such a gross disparity satisfies neither the interests of justice nor an equitable

treatment of the pérties.

In sum, the following is a list of considerations the South Carolina Workers’ Compensation

Commission shou]d have considered:

1)

‘The strength of the liability case
. The amount of liability coverage available

The additional costs/expenses going to trial

The additional delays of going to trial

The additional risks of going to trial

The proportion the final settlement had to Appellant’s cognizable damages at law
The relative rate of reimbursements to the parties

The attorney’s fees and expenses incurred by Appellant.

- Of the eight legitimate factors listed above, the South Carolina Workers’ Compensation

Commission considered only one. In addition, the Commission specifically relied heavily on a

factor that the South Carolina Courts have held to be improper. As a result, of the final ruling

cannot be said to be supported by substantial evidence and should be overturned.

II1.

The Commission erred in failing to consider the medical report of Doctor

Peter DeVito regarding potential future plastic surgery based on the fact that the
doctor’s e}/aluation did not occur until after the settlement of the third-party claim. ‘

After the ’éettlement of the Workers’ Compensation case by a Clincher Agreement in

March, 2011, Clairmant' was evaluated by a plastic surgeon, Peter DeVito (R. p. 107) concerning

the nature and extent of possible scar revision and its possible costs. The Carrier



objected to its introduction into evidence based on the fact that the report was obtained after the
settlement of the third party claim and that objection was sustained.

Claimant éubmits the exclusion of the evidence was error. It is very relevant that the
Claimant has futuge medical expenses that would not be covered by Workers’ Compensation.
Such future mediéal costs are highly relevant to the application of the equitable princibles that
should be applied in whether to reduce the lien. It is certainly worth considering that if Claimant
wants her scars fixed that it will cost her $13,000.00 - $21,000.00 of the money she receives. Itis
also relevant to the extent of “cognizable damages” which need to be determined pursuant to
Section 42-1-560&). The fact tﬁat the information was not obtained before the third party

settlement is simply not relevant.

CONCLUSION

Based on the clear errors of law by the South Carolina Workers’ Compensation
Commission, Appellant asks that this Honorable Court 1) rule on the admissibility of the medical
report of Doctor Peter DeVito and 2) remand the matter for a new hearing and reconsideration of

the reduction of t}ie Carrier’s lien.

Respectfully submitted,
Date: CZM | 2ol3 DONALD H. HOWE, ESQ.
g 7 S.C. BAR # 2690
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