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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Patricia Fore,
Claimant,
s

Griffco of Wampee, Inc.,
Employer,

and
Commerce and Industry Insurance
Company,

Carrier,

Defendants.

Fm

) BEFORE THE SOUTH CAROLINA
) WORKERS' COMPENSATION COMMISSION

WCC FILE NO. 0810152

DECISION AND ORDER

HEARING:

APPEARANCES:

PURPOSE OF THE HEARING:

DECISION AND ORDER:

Held in Conway, South Carolina on August 12, 2009.
Claimant represented by Stephen B. Samuels, Esquire, of

Samuels Law Firm, LLC. Employer & Carrier represented by
James Lichty, Esquire, of McAngus Goudelock & Courie,

LLC. :

To determine issues raised on the Forms 50 and 51. _

by Andrea P. Roche, Commissioner.
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APA SUBMISSIONS

CLAIMANT’S SUBMISSIONS
APA | MEDICAL PROVIDER DATES PAGES
1 Orthopaedic Associates 12/27/01-4/17/09 1-17
2 Loris Healthcare System 2/24/08 18-22
3. Strand Regional Specialty Associates 2/24/08-5/8/08 23-33
4 Phoebe Putney Memorial Hospital 11/17/08-12/5/08 34-37
5 Midlands Orthopaedics 7/7/09 38-39

DEFENDANTS’ SUBMISSIONS
APA | MEDICAL PROVIDER DATES PAGES
1. Loris Healthcare System 2/24/08 1-6
2. Doctors Care 5/01/08 7
3. | Strand Regional Specialty Associates 5/8/08 8-9
4. Orthopaedic Associates 9/16/08-4/17/09 10-17
S. Phoebe Putney Memorial Hospital 11/17/08-12/5/08 18-21
6. Midlands Orthopaedics : 7/7/09 22-24

STIPULATIONS
The parties stipulate to the following matters:
I. The Commission has jurisdiction to hear the matters presented;

2. Jurisdiction is proper in Horry County;
3. The parties had notice of the hearing scheduled for August 12, 2009. All parties were

represented by Counsel;

4. This matter' came before the Commission on a Form 50 filed by the Claimant.
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5. The Commission's file, Commissioner's notes, and the Administrative Procedures Act
submissions are a part of the record.

6. Claimant has an average weekly wage of $449.36 resulting in a compensation rate of
$299.59.

7. Defendants admit Claimant sustained a compensable injury by accident to her right hip on
February 21, 2008 which was timely reported. Defendants deny Claimant’s allegation that
she injured her back in the admitted accident.

STATEMENT OF THE CASE

Claimant filed a Form 50 seeking a finding of compensability for an injury by accident which
occurred on August 21, 2008 when she bumped into a meat saw while carrying 50-60 pounds of
meat. Claimant alleges she injured her back, right hip and right leg. She seeks temporarytotal
disébility compensation from August 31, 2008 and continuing on arunning award. She further seeks
' payment for past causally related medical treatment along with continuing medical treatment,
sbééiﬁcally including surgery to her back. .
| Defendants admit Claimant gave timely notice of her injury by accident on August 21, 2008.
Defendants admit a minor injury to Claimant’s right hip, but deny any other body parts were injured
or affected. Defendants contend Claimant’s current disability is not a result of her injury, which they
contend resolved with no long term affects. Defendants further contend that even if Claimant is
partially disabled, she is not entitled to any temporary compensation as she abandoned her job and
is able to work based on her representations to the Employment Security Commission.

At the hearing, Defendants moved to leave the record open to take the de bene esse

depositions of Randall Oxford and Dr. James O’Leary.
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Oxford is a meat cutter employed by the Employer at the time of the accident. He witnessed
the accident. Defendants contend his testimony is relevant to the facts and circumstances
surrounding the accident. Claimant objects to the record being left open on the grounds that: (1)
there is no showing Oxford was subpoenaed to the hearing as required by Reg. 67-615 (2)(a); (2)
Oxford’s discpvery deposition had been noticed by the Claimant for August 4, 2009 and
subsequently cancelled without objection by the Defendants; (3) Randall Oxford had not been listed
as a witness by Defendants; and (4) there is no showing Oxford was unavailable to appear at the
hearing.

Testimony of a witness not under subpoena is may be allowed at the Commissioner’s
discretion upon the ﬁloving party showing a reasonable basis for failure to subpoena the witness.
Defendants have shown no basis for failing to subpoena Oxford. He was not listed as a witness;
Defendants did not object to the cancellation of his deposition; and there has been no showing that
he is an indispensable witness, particularly since this is an admitted injury by accident. I find
Oxford’s testimony is not crucial to any defense in the case; Defendants suffer no prejudice; and
Defendants have failed to show due diligence in procuring his testimony. The motion to leave the
record open to depose Randall Oxford is denied.

Dr. O’Leary was retained by Defgndants to perform an Independent Medical Evaluation on
Claimant. His report is dated J uly 7, 2009 — twenty-four days before Defendants Form 58 and APA
submissions were submitted. Defendants apparently noticed Dr. O’Leary’s deposition for September
25, 2009 without confirming with Claimant’s attorney.

Dr. O’Leary was not subpoenaed to the hearing. No motion for postponement was made 10

days prior to the hearing as required by Regulation 67-613 B (2). I do not find the deposition of an
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expert whose report is included in both party’s APA submissions meets the requirements for
additional evidence set forth in the regulation. See Reg. 67-613 C (1). 1 find Dr. O’Leary’s
testimony is not crucial to any defense in the case, particularly since this is Defendants’ retained
expert. Defendants have failed to show due diligence in procuring his testimony. The motién to
leave the record 6pen to depose Dr. O’Leary is denied.
EVIDENCE OF THE CASE

Testimony:

Claimant, Patricia Fore, testified on her own behalf. She is 44, been married for 20 years,
and has two dependani children aged ten and two. She went to high school, got a GED, and got a

two-year Associates Degree in Business Management. Fore stated she has worked in restaurants,

construction, and as a meat cutter.

Fore began working for Employer, Griffco, on August 25, 2005. She started out wrapping

.meat before being promoted to backup meat cutter. |
Fore took a four week leave when her youngest child was born.
Claimant had an accident while working at Griffco on February 21, 2008. She described it:
Me and Daniel was in the meat room. [ had two heavy things of meat. I can’t
remember exactly what we had in them, and we were moving pretty fast and I
stepped into the comner of the meat saw and it kind of did an awkward twist and I
heard something crunch on the inside. [Tr. p. 9, 1l. 13-18].

Claimant hit the meat saw hard. The saw is about three feet long and weighs 2-300 pounds. She felt
a pain, but kept working.

Fore was scheduled to work on Sunday. Sunday moming, she called Daniel Hall , the meat

market manager, and told him she was going to the emergency room because she had got hurt a
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couple of days before. Claimant went to Seacoast Emergency Room. Afterwards, she came by the
store and was told she needed to speak to the owner, Thad Griffin. He was not in the store, but she
did speak with on the phone about what had happened. Griffin told her he would pay for the
emergency room bill. She laid a copy of the work excuse from Seacoast on Griffin’s desk. She did
not keep a copy.

Abouta week later, Claimant spoke with Griffin about workers’ compensation. She was still
out with her injury, but here daughter had gotten sick. She asked for time off to care for her
daughter. Griffin tqld her to take all the time she needed.

Claimant testified she had kept Griffin up to date with her and her daughter’s status. She
shopped in the store at least once a week. On March 31, 2009, Claimant took her daughter to
Charleston Children’s Hospitz;ll. When she got out of that appointment, she called Griffin to see if
she could return back for light duty. Griffin informed her “that I quit my job.”

| Claimant applied for unemployment. She advised the ESC of her work injury and' her work
restrictions. For a time she received unemployment benefits, but they were terminated when her
doctors refused to sign a release to go back to work.

Claimant moved to Georgia in May 2008 because her husband was transferred. She is
currently waiting on surgery. Workers’ compensation has not paid for any medical treatment. Mr.
Griffin paid for the Seacoast Emergency Room visit.

Claimant described her physical condition. She stays in pain in her back, right hip and right
thigh. She takes pain medication. She cannot go back to work as meat cutter right now. She is
under restrictions of no lifting over 15 pounds, plus limits on standing, sitting and repgﬁtive work.

On cross-examination, Claimant confirmed she felt a crunch in her back. When she went to

Page 6 of 15

P6



~ ~

the emergency room, she did not know it was a back injury because the pain was mostly in her hip
area and ran down her leg. She thought she might have cracked a bone in her hip.

Claimant testified it was impossible for her to return to work after her daughter became ill
and March 31* both because her daughter had been taken out of day care and because she was
physically unable to work. Claimant confirmed that she was required to look for work as part of her
unemployment compensation application. She applied for numerous jobs where they had light duty
work.

- Claimant testified she told Doctors Care and Strand Regional Specialty that she felt a crunch
in her back and was carrying meat when she hit the saw.

On redirect, Claimant testified that she had never had a prior back problem, had never heard
thé:.t:enn “radiculopathy” before this accident, and did not know that back problems could cause
pams down her legs. She further conﬁrmed she told the Employment Security Commission about
her Back injury and work restrictions. She asked Mr. Griffin about going back to work light duty,
but ‘was told she did not have a job there. Mr. Griffin never offered her light duty.

Defendants called Brian Thad Griffin. Griffin testified he is the manager at Griffin’s IGA.

Griffin testified he knew Claimant claimed an injury on Febﬁaw 21,2008. He testified the
only conversation he had with her was the next Tuesday when she:came in to the store. He asked
her how her hip was. She replied it was fine; the doctor toid her she had some contusions and she

had got a shot.

Griffin testified they also discussed Claimant’s daughter’s illness. Griffin stated Claimant
N\

was supposed to call him on March 4™ after seeing a specialist in Charleston. He denied Claimant

told him she did not think she could work because of her injury. He denied receiving a work slip
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from Claimant. He testified his impression was they would discuss her work status on March 4,
2009. Griffin testified he saw Claimant in the store one time after that and waved at her, but never

got a chance to talk with her.

Grifﬁn next spoke with Fore on March 31, 2009, “when she called and wanted her job back,
wanted to know when she could come back to work.” He told her he thought she quit. He téstiﬁed
he did not know that she was coming back to work and hadn’t talked with her in a month. He stated,
“the impression she gave me the Tuesday prior was that, you know, she would probably have to be
out with the child.” [Tr. p. 41-42].

On cross-examination, Griffin testified he was certain Fore had an accident while working
for his company. He admitted he did not file her claim under workers compensation, but did pay for
the emergency room.

Griffin admitted speaking with Fore about he; daughter’s illness one week after the accident.
He told her she could take all the tﬁne she needed and wou}d be under FMLA. He did not give her
the FMLA paperwork to fill out. He denied ever spgaking to her in the next month, but admitted he
“had people in the store telling me how she was . . .” [Tr. p- 46, 11. 2-3]. |

Griffin confirmed Claimant had taken off 4 weeks for the birth of her child and that he gave '
her job back to her when she re@ed.

Griffin testified Claimant called him on March 31, 2008, asking to come back to work. He
told he thought she had quit to take care of her child. He confirmed she never told him directly that
she had quit. Griffin admitted there was no documentation of whether Claimant quit or was fired.

Griffin testified meat cutter is a very heavy job requiring carrying 50 pounds of meat on a

regular basis. He acknowledged the band saw weighs close to several hundred pounds and would
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take a good lick to move.

Griffin admitted Claimant could not work as a meat cutter within her doctor’s restrictions
and that he never offered her any work since the last time she worked for him.
On redirect, Griffin testified Claimant never sought him out to speak to him about the status

of her daughter. On recross, he admitted Claimant did advise one or two people in the store of her

daughter’s status, and that word got back to him.

Medical and Expert Records:
February 24, 2008: Dr. Meacher at the Seacoast Medical Center noted, “43-year old white

female . . . describing pain in her lateral hip and right thigh with a ‘Charley horse type muscle pain’
radiating to her lower leg today. Patient recalls turning and accidentally hitting the lateral aspect of
“her right hip against a table saw February 21, 2008.

In the patient information sheet for Strand Regional Specialty Associates on May 8, 2008,
Clalmant wrote “continuous pain in joint (hip) and it will run down leg.” [Claimant’s APA p. 28].
The doctor’s assessment on that visit was “Traumatic right trochanteric bursitis with possible mild
sciatica.” [Claimant’s APA p. 30(emphasis added)].

Dr. Moree’s reports show, “Dr. Moree feels that Ms. Fore has a right L4-L5 sciatic
radiculopathy due to previous work-related trauma.” [Claimant’s p. 36].

Dr. Wolgin stated “Clearly, in my opinion her condition is due to her back and very often
there is an overlap between hip and back, such as with the shoulder and back.” [Claimant’s APA p.
16]. Dr. Wolgin opined, “With regard to causation, my opinion is that to a reasonable degree of

medical certainty that his patient’s condition developed from her workplace exposure based on her
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history to me. [Clajmmt’s APA p. 16]
Dr. O’Leary opined: “It is my opinion that the patient’s complaints of back and hip pain are
directly related to her injury in February of 2008.” [Defendants’ APA p. 23].

FINDINGS OF FACT

Based on the testimony, exhibits and APA submissions, I find the greater weight of the

evidence supports the following findings of fact:

1. Based on the medical records and testimony, I find Claimant injured her back in the

\

February 21, 2008 accident when she bumped into a meat saw while carrying approximately 60

pounds of meat. I find the injury manifested itself as hip symptoms to start with.

2. Claimant’s symptoms have been consistent throughout her course of treatment. In
the emergency room evaluationon F ebruary 24,2008, she described “pain in her lateral hip and thigh
with a ‘Charley horse type musple pain’ radiating to her lower leg . . .” [Claimant’s APA p. 21]. In
the patient information sheet for Strand Regional Specialty Associates on May 8, 2008, she wrote
“continuous pain in joint (hip) and it will run down.leg.” [Claimant’s APA p. 28]. The doctor’s
assessment on that visit was “Traumatic right trochanteric bursitis with possible mild sciatica.”
- [Claimant’s APA p. 30(emphasis added)]. Dr. Wolgin stated “Clearly, in my opinion her condition
is due to her back and very often there is an overlap between hip and back, such as with the shoulder
and back.” [Claimant’s APA p. 16].

3. The finding of a back injury with radiculopathy into the right leg is supportled by the
opinions of Claimant’s doctors. Dr. Moree’s reports show, “Dr. Mdree feels that Ms. Fore has a

right L4-L5 sciatic radiculopathy due to previous work-related trauma.” [Claimant’s p. 36]. Dr.

Wolgin opined, “With regard to causation, my opinion is that to a reasonable degree of medical
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certainty that his patient’s condition developed from her workplace exposure based on her history
to me. [Claimant’s APA p. 16]. Dr. O’Leary opined, “It is my opinion that the patient’s complaints
of back and hip pain are directly related to her injury in February of 2008.” [Claimant’s APA p. 39].

4. Claimant suffered compensable injuries to her back and right hipl Her back injurx
affects her right leg.

5. Claimant is not at MMI and additional medical treatment will tend to lessen her
period of disability. Her treating physician, Dr. Wolgin, recommends surgery. She is awaiting
authorirzation for surgery by Dr. Wolgin. [Claimant’s APA p. 16-17]. Claimant testified she wants
to proceed‘with spine surgery. Dr. O’Leary opined she is not at maximum medical improvement
and did notl feel she can return to work at this point. Although noting she was a high-risk candidate

'.fcilf.éﬁrgery, he stated he would “defer to the spine surgeon with regards to surgical intervention.”
“[Claimant’s APA p. 39).
I As this is a denied claim and Defendants have not designated a treating physician,
““Tfind good cause for the Commission to designate the treating physician. Claimant lives in Georgia
and has been under the care of Drs. Mason, Moree and Wolgin at Orthopaedic Associates in Albany,
Georgia. [ therefore find it appropriate that these doctors be deéignafed the authorized treating
physicians. Defendants shall pay for and authorize without delay all causally-related treatment
ordered or prescribed by these doctors.

7. Claimant is entitled to temporary total disability compensation from March 31, 2008
and continuing on a running award until further Order of the Commission. Ifind Claimant has been
disabled from that date and no suitable employment was offered by the Employer. Claimant

specifically inquired as to whether the Employer had work available within her restrictions.
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8. I do not find Claimant’s application for and receipt of unemployment benefits bars
her from receiving workers’ compensation benefits. At no point did Claimant advise the
Employment Security Cdmmission that she was able to work full, unrestricted duty. She informed
the Employment Security Commission of her work-related injury from the outset. The Employment
Security Commission found she was ineligible to receive benefits until she presented evidence that
her “health condition is such that you are able to work.” [Defendants’ APA p.18].

CONCLUSIONS OF LAW

1. Claimant sustained an injury by accident arising out of and in the course of her
employment on February 21, 2608 within the meaning of S.C. Code Ann. § 42-1-160 (2007).

2. Disability is defined as “Incapacity because of injury which the employee was
receiving at the time of injury in the same or any other employment.” Reg. 67-502. Employer
offered no suitable employ;ment within her capacity to Claimant. As she was still disabled due to
her injury, she is entitled to temporary compensation until she reaches MMI. § 42-9-10; 42-9-190.

3. Medical treatment is to be provided so long as it tends to lessen the period of

disability. § 42-15-60; Dodge v. Bruccoli, Clark, and Layman, Inc., 518 S.E.2d 593 (S.C. 1999),

Dykes v. Daniel Constr: Co., 202 S.E.2d 646 (S.C. 1974).

4. The employer’s representative shall provide and pay for medical care while a claimant
is receiving or entitled to receive temporary compensation benefits. Reg. 67-509. Medical, surgical,
hospital and other treatment which will tend to lessen the period of disability within the judgment

of the Commission shall be provided by the employer. In case of a controversy arising between
employer and employee, the Commission may order such further medical, surgical, hospital or other

treatment as may in the discretion of the Commission be necessary. S.C. Code Ann. § 42-15-60.
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When the Employer refuses to provide medical treatment, the Commission has authority to designate
the treating physician. |
‘5. The Workers’ Compensation Act “requires employers to pay temporary toia]
disability to an employee who has ‘been out of work due to a reported work felated injury’ for eight
days.” Martin v. Rapid Plumbing, 369 S.C. 278,631 S.E.2d 547 (Ct. App.2006), quoting S.C. Code
| § 42-9-260(A) (Supp. 2006). When the injured worker is under work restrictions, the employer must

either offer suitable employment within the injured worker’s capacity or pay temporary total

disability compensation. See S.C. Code § 42-9-190 (2005); Last v. MSI Const. Co.. Inc., 305 S.C.
349, 409 S.E.2d 334 (1991))(fact that incarcerated claimant remained unemployable for reasons

other than his injury was not dispositive of his right to temporary compensation,; rather, the issue was

wﬂéther the injury had resulted in some loss of his earning capacity). See also Grayson v. Carter

Rhoad Furniture, 317 S.C. 306, 454 S.E.2d 320 (1996)(temporary compensation improperly
sus,bended because claimant not at MMI and still under restrictions by the doctor, thus no evidence
pefigd of temporary total disability ever ended); Hines v. Hendricks Canning Co., 263 S.C. 399,211
S.E.2d 220(1975)(allowing an employee temporary total benefits and rejecting the carrier's argument
that the claimant's loss of earning capacity was caused by his full-time attendance at school rather

than his work-related injury). Cf. Orr v. Elastomeric Products, 323 S.C. 342, 474 S.E.2d 448 (Ct.

App. 1996)(claimant's inability to work was still due to her injury and not to her pregnancy and that
the prolongation, caused by the pregnancy, of the i)eriod of temporary disability did not alter that

overriding fact).
6. “While [a] claimant's application for and acceptance of unemployment compensation

may be considered by the commission as evidence in deciding whether disability continued, and may
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be conclusive against the award of total disability benefits for the period of time during which
unemployment compensation was drawn, it [would be] error to conclude that such conduct raised
an estoppel in bar of any relief to which claimant would otherwise be entitled as an injured
employee.” Harvey v. Art Metal. Inc., 247 S.C. 443, 1.47 S.E.2d 697 (1966). “[T]here is no real
inconsistency between the claimant's entitlement to unemployment compensation for loss of wages
through the termination of a job which he could and did perform in his partially disabled condition,
and his entitlement tq some workmen's compensation benefits.” Id.

“It would, theréfore, not be appropriate or equitable to allow the Defendant (carrier) to derive
a windfall benefit by taking credit against any sums received from other sources or to permit the
carrier not to make payments which are admittedly due under the Workmen's Compensation laws

of the State, merely because of money received by the worker from other sources during the same

period of time.” McLeod v. South Carolina Ins. Co., 272 S.C. 254, 251 S.E.2d 193 (1979).
| AWARD
ITIS TﬁEREFORE ORDERED that Defendants shall pay for past causally-related medical
treatment; |
IT IS FURTHER ORDERED that Defendants shall authorize without delay all causally-
. related mediéal, surgiéal and other treatmént prescribed by a qualified surgeon selected by
Defendants within reasonably close geographical proximity to Claimant;
IT ISFURTHER ORDERED that Defendants shall pay temporary total disability to Claimant
in the amount of $299.59 commencing on March 31, 2008 and continuing until further order of the
Commission;

IT IS FURTHER ORDERED that permanency is premature;
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IT IS FURTHER ORDERED that no hearing costs are assessed.

AND IT IS SO ORDERED. '; Z
A +

Andrea P. Roche, Commissioner o
S.C. Workers' Compensation Commission

Dated: GQmw\ 1,200%

CERIFICATE OF StiRvice
fhis Is to certily that tho undorsigned has this date IRS
served this order in the above entitled action upon all
partles to this causg by dopoomng a copy hersof,
Fostage peld, In 5 United S ‘atas mall addressed to
tha lmomoy or attorns 5 for sald parties,

This 13, ayo,
By [é\ 1A %

Admlnlstm:!vo As,ls.ant to the Commissioner
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SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO.: 0810152

PATRICIA FORE,

Employee,

Claimant,
VS,

GRIFFCO OF WAMPEE, INC,,

Employer, DECISION AND ORDER

AND

COMMERCE & INDUSTRY INSURANCE
COMPANY c/o CHARTIS CLAIMS, INC,,

N S Mo MmN o N ot S g S S S A St S S N e e

Carrier,
Defendants.
DATE OF HEARING: Hearing held in Horry County, S.C. on September 27,
2011. .
APPEARANCES: Claimant appeared and represented by Stephen B. Samuels,
Esquire of Samuels Law Firm of Columbia, South
Carolina.

Defendants represented by James H. Lichty, Esquire of
McAngus Goudelock & Courie, L.L.C. of Columbia, South
Carolina.
PURPOSE OF THE HEARING: To determine all issues as set forth in Forms 50 and 51.
COMMISSIONER: Commissioner G. Bryan Lyndon

FILED: January 18, 2012

P16



STIPULATIONS

1. Venue was proper in Myrtle Beach, South Carolina.

2. At the time of the alleged injury, Claimant earned an average weekly wage of $449.36

with a corresponding compensation rate of $299.59.

3. Notice of hearing was timely and properly served upon all parties of interest.

4. The South Carolina Workers’ Compensation Commission has jurisdiction of this claim.

5. The Commission File becomes part of the record with the exception of self-serving

declarations and unstipulated medical reports.

APA SUBMISSIONS

Pursuant to the South Carolina Administrative Procedures Act and Regulations of the

South Carolina Workers” Compensation Commission, the following records and documents were

submitted into evidence.

The Claimant submitted the following exhibits:

1.

Loris Healthcare — Seacoast Medical Center, dated 02/24/2008, consisting of 5
pages. (APA 1)

Orthopaedic Associates f/k/a Albany Bone & Joint Clinic, dated 09/16/2008 to
02/14/2011, consisting of 73 pages. (APA 2)

Strand Regional Specialty Associates, dated 05/08/2008, consisting of 9 pages.
(APA 3)

Phoebe Putney Memorial Hospital, dated 11/17/2008 to 12/05/2008, consisting of
4 pages. (APA 4)

Midlands Orthopaedics, dated 07/07/2009, consisting of 2 pages. (APA 5)
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The Defendants submitted the following exhibits:

1.

Correspondence from S.C. Attorney General’s Office, dated 07/20/2011,
consisting of 4 pages. (Exhibit 1) Page one is omitted as per Claimant’s
objection.

Omitted as per Claimant’s objection.

Surveillance Video, consisting of 2 discs. (Exhibit 3)

Surveillance photograph of Claimant’s vehicle, consisting of 1 page. (Exhibit 4)

Training Certification of Georgia Assoc. of Professional Bondsmen, dated
08/26/2010, consisting of 1 page. (Exhibit 5)

Documentation supporting Claimant’s employment with ASAP Towing,
consisting of 5 pages. (Exhibit 6)

Claimant’s Facebook Profile, dated 09/19/2011, consisting of 2 pages. (Exhibit 7)

STATEMENT OF THE CASE

This matter arises to determine the issues' raised-in the parties” Forms 50 and S1.

Claimant alleges that she sustained an injury to the back which resulted in a fusion surgery and a

recommendation for additional surgery which she currently declines. A previous order states the

Claimant suffered injury to her back and hip that affects her right leg. She alleges that she is

entitled to permanent and total disability utilizing two body parts under §42-9-10 or based on

greater than fifty percent disability to the back under §42-9-30. She sought lifetime medical

treatment and an award paid in lump sum with James v. Anne’s language. She admits that she

worked for a period of time, but denies that she can continue working. Claimant points to a

vocational evaluation and page 77 of the APA’s as evidence that she can no longer work.

The Defendants allege that Claimant can work and may continue to be working as

evidenced by video surveillance, testimony, and other evidence. Defendants’ admit that

()
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Claimant has been rated at 36 percent to the back, but point out that is based on the AMA Guides
6" Edition and the fact she had surgery. They allege that Claimant can work regardless of any
reports and argue that the actual impairment should not actually exceed the rating. Defendants
request a credit for overpayment of benefits and object to lump sum payment if Claimant were to
be found totally disabled. Defendants requested a finding on credibility due to numerous
inconsistencies. Finally, Defendants allege Claimant is only entitled to compensation under §42-
9-30 and that Singleton would apply because she has no ratable impairment other than the back.

Claimant objected to ihe inclusion of a 'letter from the Attorney General’s ofﬁcé in
Defendants’ Exhibit 1. This objection was granted and page one was removed from the record.

Claimant objec‘ted to the inclusion of a letter from Garry Smith in Defendants’ Exhibit 1
into-xelvidence based on allegations that it conétituted improper ex parte communication, hearsay,
and threat of criminal prosecution. The Claimant additionally argued that the entire Workers’
Compensation Commission should recuse themselves from hearing this claim. The befendants
countered that it is not a threat, but simply evidence that a fraud investigation is ongoing.
Furthermore, neither -the Defendants’ Attorney, the Employer, or Carrier 4was engaged in the
communication; if was between the Attorney General’s Office, the Workers’ Compénsation
Commission, and the complainant. The Claimant’s objections were.denied.

Claimant objected to the inclusion of Défendants’ Exhibit 2 which is a surveillance
report. The objection was granted and Exhibit 2 was removed from the record.

Claimant objected to Defendants’ Exhibit 3 which is surveillance footage of the Claimant

as being unduly prejudicial. The objection was denied and the surveillance footage was made a

part of the record.
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EVIDENCE OF THE CASE

Testimony of the Claimant

Claimant is a 46 year old married woman with two minor children. (Tr. at 16-17). She
has an associates degree in business management and has experience working in restaurants,
construction, meat cutting, and as a bail bondsman. (Tr. at 17). Claimant worked as a meat cutter
at the time of her injury and does not believe she can return to this employment field. (Tr. at 18).

Claimant testiﬁed she treated with Dr. Wolgin, who performed fusion surgery at L4-5
and LS-S1. She stated that surgery resolved her sciatic pain but that bending coming off the
floor remains difficult. (Tr. at 19). She testified that her surgery resulted in a non-union and
prospects of a secénd surgery’s success were only 50/50. She declined- the additional surgery
and stated that she was placed on “extreme light duty.” (Tr. at 20-21). Claimant stated that her
pain is about 6/10 and can worsen with activity. (Tr. at 39).

Claimant testified that she worked for Steve McGowan at ABC Bail Bonding during the
summer of 2010 and worked 20 or more hours per week. (Tr. at 21-22). Claimant testified
regarding a calendar that purported to list hours and dates she wérked for ABC. Defendants
objected to the inclusion of the calendar based on the fact it had not been produced until the
Hearing and contained no evidence of pay and did not reference Claimant’s name anywhere in
the document. The objection was denied. (Tr. at 24). The calendar contains numerous notations,
appéintments, and work schedules. |

Claimant testified that as of November 30, 2010, Claimant’s pain was aggrava;ted by the
several months of work and noted that she requested additional medications from Dr. Wolgin,
which were denied. (Tr. at 26). Claimant stopped working for ABC on January 21, 2011. (Tr. at

28). Claimant was placed at MMI on February 14, 2011.
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Claimant téstiﬁed that she was approached by a competifor, Al Bail Bonding, about
changing her license to its business, place advertising on her truck, and using her name for
marketing purposes. (Tr. at 29-30). She alleged that she completed one bond in February 2011
to change the license but did no other work and received no payment. (Tr. at 29-30). According
to her testimony, the Claimant entered bonds and advertised for Al Bail Bonding without
compensation. Claimant testified she began doing more bonds ivn July, August, and September
2011 and was reported by her former employer. (Tr. at 31, 34, 35). Claimant indicated that she
arranged for Mary Weaver to work at Al so that she would not have to get up at all hours of the
night. (Tr. at 34-35). Claimant testified regarding an entry on her Facebook page indicating she
was “Self Employed and Loving It!” as a bondsman and “bond you out of jail if you need me
céll }r;e.” (Exhibit 7). Claimant testified she took a stalking order out against her former
empk;yer because she was aware he was investigating the work she was doing for her
competitor. (Tr. at 39-41). On cross-examination, she admitted that the order prohibited her
from%c;)ntacting Mr. McGowan as well. (Tr. at 61).

Claimaﬁt testified on cross—examinatio.n that she performed the same work for Al Bail
Bondingfor free as the work she did for pay at ABC Bail Bonding. (Tr. -at 49). Claimant was
asked why she didn’t admit she was working for Al Bail Bonding when her deposition was
taken in August 2011. (Tr. at 49-50; Deposition at 7). She testified that, although she had
performed numerous bonds between February and September 2011, she did not consider it work.
(Tr. at 50). Claimant admitted that her response at her deposition to whether she was working
was “no” and at the Hearing her answer was “yes.” (Ir. at 53). Claimant denied that she had

time cards when she worked for Steve McGowan at ABC. (Tr. at 53).
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Claimant testified that she also worked for ASAP Towing, Steve McGowan’s other
business. (Tr. at 54). Claimant worked there with her husband and denied that she would affix
her husband’s name to work she performed. (Tr. at 54).

She also testified at her deposition that she had no further education or certification since
the date of injury. However, she admitted at the Hearing that sﬁe received certification as a bail
bondsman in August 2010. (Tr. at 50). Claimant also admitted that she received a diploma in
accounting in 2010 that she did not previously report. (Tr. at 51). Claimant admitted that her
response at her deposition to whether she received additional certification or education was “no”
and at the Hearing her answer was “yes.” (Tr. at 53).

Surveillance footage of Clai‘mant was referenced and Claimant admitted that she could
work as long as there was not repetitive bending and twisting involved. (Tr. at 55). Claimant
would not confirm or deny that she could repetitively bend based on footage of her bending to
pick up items from the bottom shelf at Walmart. (Tr. at 56). She admitted she could pick up light
things. (Tr. at 56-57). The Claimant testified she worked twenty hours a week for ABC during
Septer-nber.?.OlO. (Tr. at 57). The Septembey -30, 2010, medical report of Dr. Wolgin states “she
is able to continue with her work which is three hours per day three days a week.”‘ (APA at 61).
Moreover, the vocational report of Glenn Adams states the Claimant reported working an
average of twelve hours a week, which is also less than her testimony would suggest. (Tr. at 59,
APA at 98).

Claimant requested to call Tony Lee Owens. Defendants’ objection to this testimony was
granted and the testimony was taken as Proffered Testimony outside of the presence of the

Commission and is not part of the record. (Tr. at 67).
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Testimony of Steve McGowan
Steve McGowan was called by the Defendants. Mr. McGowan is the owner of ABC Bail
Bonds and employed Claimant for about six months. (Tr. at 70). He hired Claimant as a result of
the recommendation of her.husband, an employee in his towing company. (Tr. at 72). She
initially just worked on computers, but wanted to work more and more hours. (Tr. at 74). She
went to Atlanta to receive her certification as a bail bondsman soon after in late-August 2010.
(Tr. at 74). He stated that Claimant left his employment because she wanted more money. (Tr. at
78). He also indicated that he paid her under the table and under her husband’s name because
she requested it that way. (Tr. at 78). She began working about 10 hours a week but eventually
began working 30-35 hours per week, and sometimes over 40 if she worked on a weekend. (Tr.
A at 79) Of note, documented work of as much as 29 hours per week was reflected in Claimant’s
ll;ersb;lal calendar, but was not reflected in her deposition testimony or medical records. Mr.
.':McGowén indicated he has observed Claimant working for A-1 Bail Bonds and has surveillance
;‘fl:oofage éf her performing duties at the jailhouse bonding an individual from jail. (Tr. at 80-81).
On cross-examination, Mr. McGowan agreed that he knew Claimant had back pain and
stiffness “every no;Jv and then."’ (Tr. at 83). |
Medical Evidence
Claimant first presented to Loris Healthcare on February 24, 2008 complaining of right
leg and hip pain from bumping her right hip against a table saw three days earlier. (APA 1 at 1,
4).
Claimant next presented to Strand Regional Specialty Associates on May 8, 2005. She

was diagnosed with traumatic right trochanteric bursitis with possible mild sciatica. (APA 3 at
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83). Claimant received an injection and was recommended to engage in physical therapy. (APA
3 at 84).

Claimant next treated with Dr. Wolgin and Orthopaedic Associates in Albany, Georgia.
She first presented on September 16, 2008, complaining of persistent right hip pain with
radiation all the way down the leg. (APA 2 at 6). MRI testing revealed mild degenerative and
facet changes in the lower lumbar spine with an L4-5 small right neural fora;minal disc
protrusion. (APA 2 at 8). MRI testing of the right hip was normal. (APA 2 at 10). Based on the
mild findings, Claimant was referred to physical therapy. (APA 2 at 11). After several weeks of
physical therapy ending in October 2008, Claimant reported little relief. (APA- 2 at 20, 21). She
received brief pain man;exgement treatment in November and December 2008 with I-)r4 Lamar
Moree. (APA 4 at 88-91).

At Claimant’s next appointment on April 17, 2009, Dr. Wolgin opined that Claimant’s
injury was due to her back and not her hip. (APA 2 at 21). Based on her continued complaints
and low benefit through therapy and injections, Dr. Wolgin recommeﬁded consideration -of a one
or two level fusion surgery. (APA 2 at 22). Dr. O’Leary provided a second opinion on July 7,
2009 and recommended injection therapy rather than su?gery, but deferred to Dr. Wolgin. (APA
5 at 92-93). Claimant returned on February 2, 2010 Vcomplaining of the same low back and rigﬁt
leg pain. Due to the gap between treatment, Dr. Wolgin ordered additional MRI imaging to
assess any changes. (APA 2 at 23).

Claimant’s MRI’s came back showing a possible tiny protrusion at L4-5 with mild facet
arthropathy and no nerve root compression; L5-S1 showed mild changes as well. (APA 2 at 25).
Claimant returned to Dr. Wolgin to discuss the tests and decided to move forward with surgery.

(APA 2 at 26). A peer review was conducted on these findings and Dr. Wolgin and suggested a
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psychosocial evaluation and a provocative discography. (APA 2 at 29; APA 6 at 94-95).
Additional testing was not performed prior to surgery. (APA 2 generally).

Claimant underwent an L4-5, L5-S1 transforaminal lumbar interbody fusion on May 19,
2010. (APA 2 at 38-40). As of May 25, 2010, Claimant continued to complain of pain at an 8/10
level, but noted some improvement of leg complaints by May 27, 2010. (APA 2 at 42, 44).
Claimanf returned complaining of increased pain on June 22, 2010 and was given an injection.
(APA 2 at 47). Dr. Wolgin anticipated that she would be written completely out of work for at
least another month. (APA 2 at 47).

Claimant’s leg pain improved as of July 20, 2010 but she complained that she still could
not iay down in a bed and could not swim because of increased pain kicking her legs; she
remained written completely out of work. (APA 2 at 53). Claimant was allowed to return to
llml;ed sedentary work as of August 27, 2010 and was recommended to begin physical therapy.
(APA 2 at 57).
; As of October 19, 2010, Claimant had been through a month of physical t}iérapy with
little benefit and reported an increase in her hip and back pain due t<‘) sleeping in a bed. (APA 2
at 64). Rgpeét injections completely relieved the hip pain and partially relieved the back. (APA
2 at 64). Seven days later a prescription note from Dr. Wolgin was prepared, writing her back
out of work. (APA 2 at 66). On November 23, 2010, Claimant noted slow improvement,
increased walking ability, and little tono leg pain or numbness. (APA 2 at 67). According to Dr.
Wolgin’s notes, sometime prior to December 21, 2010, Claimant began taking care of a 3-year
old and began engaging in frequent bending, lifting, and twisting. (APA 2 at 70).

A CT scan on February 9, 2011 showed no evidence of hardware failure but did show

evidence of non-union in places. (APA 2 at 72-76). As of February 14, 2011, Claimant stated

10
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that she felt about the same in the right buttocks area, but did report relief of her prior leg
complaints; she did not wish to undergo additional surgery. (APA 2 at 76). Claimant was
released from care with a 36 percent impairment rating using the AMA Guides, 5™ Edition.
(APA 2 at 76, 78). Claimant reported that she continued to care for a toddler full time. (APA 2
at 76).

Claimant’s Attorney referred her to Glen Adams for a vocational assessment on
September 12, 2011. She reported that she workéd for ABC Bail Bonding during January 2011
but only worked 12 hours a week. (APA 7 at 96-106). She reported that Dr. Wolgin supported a
trial return to work in January, however, there are no records reflecting this and he continued to
blace her completely out of wprk at that time. Claimant was found to be totally disabled,
however, she did not disclose anSI additional employment other than minor, part;time work

during January 2011.

FINDINGS OF FACT
Based upon the testimony and exhibits submitted, the undersign@d Commissi'oner makes the
following findings of fact:
1. Claimant injured back iﬁ an admitted work-related accident on February 24, 2008. The
injury affects the left hip/leg (See Order of October 13, 2009.)
2. Defendant to pay all Acavusally related authorized medicals.
3. Claimant had a two lével fusion which was not successful. There is a non-union and
Claimant is a candidate for another surgery; at present she chooses not to have the

surgery.
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10.

11.

Claimant testified that she attempted to work within her restrictions. Claimant stated she
worked about 20 hours per week for $8.00 per hour. Claimant worked until January 2011
and stated she was unable to work anymore.

Claimant was placed at MMI on February 14, 2011, given a 36% impairment rating with
restrictions of “unable to return to work” (APA 2 at 76).

Claimant stated she helped Tony at Al Bail Bonding for about a month with bonding and
according to Exhibit #1 worked a limited amount of time. She got another person to help
because she physically was unable to meet the demands of the job.

Claimant stated she had earned money in spite of denying this in her deposition. She
further stated that in order to keep her mind occupied she participated in social media.
Claimant admitted she was helping Tony but denied that she received any pay. This was
for the same job she did prior for which she did receive pay. Claimant stated that she said
she was not working in her depositic;n in May 2011, because she did not consider what
she was doing wo’rk.

A surveillance photograph from September 2011 shows Claimant’s vehicle with an
advertisement on the back window promoting A-1 Bail Bonds with a 24 hour contact
number. (Exhibit 4)‘(

As of September 19, 2011, Claimant’s Facebook profile showed that her employer was
“Self Employed and Loving 1t!” as a Professional Bondsman in Leesburg, Georgia. It
states, “bond you out of jail if you need me call me.” (Exhibit 7).

Claimant stated she had received no certifications in her depositions but she did in fact

have training as a bondsman. (Exhibit 5).
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12.

13.

14,

- 15.

16.

17.

18.

Claimant stated she coul(li work as long as she did not have to bend over or do lifting,
There was conflicting testimony as to what Claimant said she was working and what
reports indicated she could work. The surveillance footage also showed Claimant
squatting, bending, and lifting in a manner well-exceeding her self-reported limitations.
Claimant indicated to Dr. Wolgiﬁ that she took over as the primary caregiver for a toddler
and engaged in regular bending, lifting, and twisting. He indicated he was concerned
these activities could be exacerb'ating her symptoms. |

Claimant stated she recruited a person to work for Tony who was paid. Claimant stated
ghe did the same job but got no pay. She statéd she did this because she felt sorry for
Tony. -

A witness for the Defendant, Mr McGowan stated Claimant is currently working for

another company and he took a video of Claimant in the jail house with a file in her hand

bailing out someone.

Mr. McGowan estimated that Claimant worked for him from August 2010, to January
2011. He knew Claimant’s husband and hired Claimant. Witness stated Claimant was
good with computers and eventually got a certification for her license to write bail bonds.
(Exhibit 5). |

Witness stated Claimant left because she needed more hours and he paid her $8.00 per
hour up to 30 to 40 hours per week. She averaged about 30 hours.

Based on this testimony and the Claimant’s, I find Claimant did work for Al Bail
Bonding and provided an inaccurate account to her vocational assessor regarding the
length of time she was employed with ABC, the amount she was paid per hour, and the

amount of hours she was able to work.
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19. The Claimant failed to disclose ‘her second job with A1 Bail Bonding to her vocational

assessor and at her deposition. Clearly a vocational assessor uses self-reported earning

| capacity, low hours, and meager recent work history as evidence to conclude that no
viable employment was available.

20. Compensation Rate: $299.59.

21..After considering all of the evidelnce I find Claimant has suffered a 40% PPD to the back.
I did not find her a credible witness and believe she can work.

22. Defendant to receive credit for all wages paid during the disability period and a credit for
temporary total disability benefits paid following maximum medical improvement on
February 14, 2011. | |

23. Claimant to have lifetime replacement of any hardware.

CONCLUSIONS OF LAW

It is concluded under the South Carolina Worker’s Compensation Act in Section 42-1-10
5 C. Code of Laws, et. seq., that:

1. Pursuant to § 42-1-40, Claimant had an average weekly wage of $449.36 and a
corresponding compensation rate of $299.59.

2. Pursuant to § 42-1-130, Claimant Was an employee at the time of the alleged work injury.

3. Pursuant to § 42-1-160, Claimant sustained an admitted injury by accident to the back,
arising out of and in the course and scope of her employment with the Defendants oAn
February 21, 2008.

4 Pursuant to § 42-9-30, Claimant is entitled to forty percent disability for her injury to the

back.
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5. Pursuant to § 42-15-60, Claimant achieved maximum medical improvement to the back
on February 14, 2010 per the authorized treating physician, Dr. Mark A. Wolgin.

-6. Pursuant to § 42-9-210 and Curiel v. Env. Management Services, 655 S.E.2d 482 (2007),
the date of maximum medical improvement signals the end of entitlement to temporary
totai benefits), the Defendants are entitled to a credit for overpayment of temporary total
benefits from the date of maximum medical improvement; February 14, 2011 and credit
for any wages earned while paying beneﬁfs during the prior disability period.

ORDER

IT IS HEREBY ORDERED that the greater weight of evidence supports a finding that
Claimant suffered an admitted injury by accident to the back. Claimant’s injury resulted in a
forty percent (40%) disability to the back.

IT IS HEREBY ORDERED that the greater weight of evidence supports a finding that
the Defendants are entitled to credit for overpayment of temporary total benefits from the date of
maximum medical improvement, february 14, -2011 at a rate of $299.59 and credit fqr any wages
earned while paying benefits during the prior disability period.

IT IS HEREBY ORDERED that Defendants shall furnish any prosthetic devices during
the life of the Claimant or for so long as such devices are necessary. |

AND IT IS SO ORDERED.

Vaceilometh

G. Bryan I4mdon, Commissioner
South Carolina Workers’ Compensation Commission
CERTIFICATE OF SERVICE

15
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This is to certify the undersigned has this date served this order in the above entitled action upon
all parties to this cause by sending an electronic copy hereof by electronic mail addressed to the
attorney or attorneys for said parties or by depositing a copy hereof, postage paid, in the United
States certified mail addressed to any unrepresented party.

January 18, 2012

By: Tamara Morris, Administrative Assistant to Commissioner Lyndon
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APPELLATE PANEL DECISION AND ORDER
OF THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

W.C.C. FILE NO: 0810152

PATRICIA FORE EMPLOYEE,
: CLAIMANT/APPELLANT
VS. )
GRIFFCO OF WAMPEE, INC. ' EMPLOYER,
AND
CHARTIS CLAIMS, INC,, CARRIER,
DEFENDANTS/RESPONDENTS

Appellate Panel Review held in Columbia, South
Carolina, on June 18, 2012, per notices timely
And properly served upon all parties of interest.

Appellate Panel Decision and Order Filed:

APPEARANCES:  Claimant/Appellant represented by Peter P. Leventis, IV, McKay
. Cauthen Settana & Stubley, PA, of Columbia, South Carolina
and Stephen B. Samuel, Esquire of Columbia, South Carolina.

Defendants/Respondents represented by James H. Lichty,
Esquire of McAngus Goudelock & Courie, LLC of Columbia,
South Carolina.
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STATEMENT OF CASE

This matter was heard before Commissioner G. Bryan Lyndon on September 27, 2011, in Myrtle
" Beach, South Carolina. On January 18, 2012, he issued the following Order:
| IT IS HEREBY ORDERED that the greater weight of evidence supports
a finding that Claimant suffered an adﬁitted injury by accident to the back.
Claimant’s injury resulted in a forty percent (40%) disability to the back.
IT IS HEREBY ORDERED that the greater weight of evidence supports
a finding that the Defendants are entitled to credit for overpayment of temporary
total benefits from the date of maximum n’wdical improvement, February 14,
2011 at a rate of $299.59 and credit for any wages earned while paying benefits .
during the prior disability period.
iT IS HEREBY ORDERED that Defendants shall furnish any prosthetic
devices during the life of ther Claimant or for so long as such .devices are
necessary.
By Form 30, Claimant submitted the following exceptiqns to the Single Commissioner’s

Findings of Fact and Conclusions of Law:

1. Whether the Single Commissioner erred as a matter of fact and law in
denying Claimant's Motion for the Commission to recuse itself on the grounds
that the Commission engaged in improper ex parte contact with Defendants in
violation of the Code of Judicial Conduct, Canon 3 B (7) and others, by instructing
the Attorney General's Office to forward a letter from the Commission's Compliance
Director to the Defendants without copying the same to Claimant.

2. Whether the Single Commissioner erred as a matter of fact and law in failing to
make specific findings for his refusal to recuse himself and the Commission, such
refusal being an abuse of discretion mandating a new trial before an impartial and
unbiased tribunal.

3. Whether the Single Commissioner erred as a matter of fact and law in
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denying Claimant's Motion to exclude the ex parte letter from the Commission's
Compliance Director on the ground that said letter:

A.

B
C.
D

Contained prejudicial ex parte communication between the
Commission and a witness in a pending case;

Contained inadmissible hearsay;

Was more prejudicial than probative;

denied the Claimant the opportunity to conduct meaningful discovery
to rebut evidence Defendants were able to develop without
Claimant's knowledge based on the improper ex parte
communication between the Commission and Defendants; and

the Commission's Compliance Director's characterization of the
instant case as "insurance fraud" prejudicially tainted the entire
proceeding resulting in an arbitrary decision based on bias, prejudice,
passion and caprice rather than being founded on the evidence.

Whether Claimant was denied a fair trial due to:

E.

the Single Commission's refusal to recuse the Commission;

the admission and reliance on an improper ex parte communication
between the Commission and Defendants;

the improper ex parte communication itself which denied the
Claimant the opportunity to conduct meaningful discovery to rebut
evidence Defendants were able to develop without Claimant's
knowledge based on the improper ex parte communication between
the Commission and Defendants;

allowing Defendants to improperly admit incompetent evidence of a
potential criminal investigation initiated by the Commission, such
evidence being unduly prejudicial, irrelevant, unsupported and
offered for the improper purpose of intimidating and threatening
Claimant; and

the Commission's Compliance Director's characterization of the
instant case as "insurance fraud" which prejudicially tainted the entire
proceeding resulting in an arbitrary decision based on bias, prejudice,
passion and caprice rather than being founded on the evidence.

Whether the Single Commissioner erred as a matter of fact and law in excluding the
testimony of Tony Owens, as such testimony was essential to rebut the incredible and
biased testimony of Steve McGowan — the witness whose identity was provided to
the Defendants by a Director of the Commission in an improper ex parte
communication.

Whether the Single Commissioner erred as a matter of fact and law in failing to find
Claimant sustained a loss of greater than 50% use of her back when the objective
evidence of an undisputed 36% impairment rating, non-union of her surgery; and
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10.

11

12.

permanent out of work restrictions by the authorized treating physician mandate such
a result.

Whether the Single Commissioner erred as a matter of fact and law in failing to find

" Claimant is permanently and totally disabled under § 42-9-30 based on the

presumption of disability for greater than 50% loss of use of the back combined with
her demonstrated inability to perform gainful employment in a competitive
marketplace.

Whether the Single Commissioner erred as a matter of fact and law in failing to find
Claimant is permanently and totally disabled under § 42-9-10 based on her failed
work attempt; unrefuted expert vocational opinion of Glenn Adams opining she is
totally and permanently disabled; her testimony about her inability to sustain gainful
employment; and Dr. Wolgin's opinion that she is to remain out of work indefinitely.

Whether the Single Commissioner erred as a matter of fact and law in the finding
wherein, "I do not find her a credible witness and believe she can work," such
finding being unsupported by the evidence and an application of an incorrect legal
standard for determining disability.

Whether the Single Commissioner erred as a matter of fact and law in granting
Defendants credit for overpayment past the date of MMI when:

A. Defendants waived any claim for overpayment by their failure to submit a
Form 17 to Claimant or fo file a Form 21, ‘

B. Defendants are estopped from any claim for overpayment by their failure
to submit a Form 17 to Claimant or to file a Form 21;

C. Any credit for overpayment would be inequitable; and

D. Claimant remained disabled at the time of the hearing and remains totally
disabled.

Whether the Single Commissioner erred as a matter of fact and law in
finding Claimant worked an average of 30 hours per week for Al Bonding when
such finding is unsupported by the evidence.

Whether the Single Commissioner erred as a matter of fact and law in assigning -
any weight to the testimony of Steve McGowan, and in failing to find McGowan
was not a credible witness, when:

A, McGowan admitted to engaging in tax fraud;

B. McGowan blatantly lied about his conversation with a Director of the
Commission denying on the record that any such conversation took place;
and : '

C. McGowan exaggerated, lied and displayed obvious bias with an intent to do

4
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demonstrative harm both to Claimant and to his small-town business
rival, Tony Owens.

13. Whether the Single Commissioner erred as a matter of fact and law in-permitting
Defense Counsel to add additional self-serving and inaccurate findings regarding
credibility when the Commission's Preferences prohibit attorneys from making
credibility findings in proposed orders unless explicitly instructed to do so by the
Commission.

14. Whether the Single Commissioner erred as a matter of fact and law in
finding Claimant provided inaccurate information to her vocational assessor
when she explained that Adams asked her to "guesstimate" and she gave him a
“ballpark round figure." (Tr. at 59, APA at 98).

15. - Whether the Single Commissioner erred as a matter of fact and law in finding
Claimant "worked" for A 1 Bail Bonds when the only evidence is that she:

A Helped out Tony Owens when he was in poor health by processing 19 bonds over a
seven-month period for which she received no pay;

B. Found a replacement for herself because she was unable to engage in even
that limited level of employment; and

C.  Any work she might have done (even if she had been paid) was of such a
de minimus level that it would not change the fact "of her inability to
perform services other than those that are "so limited in quality,
dependability, or quantity that a reasonably stable market for them does not

exist."”

16. Whether the Single Commissioner erred as a matter of fact and law in making an
award under the medical model when the Doctrine of Most Munificent Remedy
mandated an award for total and permanent loss of earnings capacity.

17. Whether the Single Commissioner’s Decision and Order should be vacated and
the case set for a de novo hearing before an impartial trier of fact.

STANDARD OF REVIEW

In appellate review, the Panel shall, pursuant to S.C. CODE ANN. §42-17-50 review the

Award, weigh the evidence as presented at the initial hearing and, if good grounds be shown
therefor, make its own Findings of Fact and Conclusions of Law. The final determination of

witness credibility and the weight to be accorded evidence in workers’ compensation cases is
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reserved to the Full Commission. Etheridge v. Monsanto Co., 349 S.C. 451, 562 S,E.Zd- 679

(S.C.App 2002). After careful review in the instant case, the Commission affirms, with

.amendment, the Single Commissioner’s Order of January 18, 2012, and issues the following

Findings of Fact and Conclusions of Law and Final Order as the final determinations of the

Commission.

FINDINGS OF FACT

Based upon the testimony and exhibits submitted, the Appellate Panel of the South Carolina

Workers® Compensation Commission makes the following findings of fact:

L.

Claimant injured back in an admitted work-related accident on February 24, 2008. The
injury affects the left hip/leg (See Order of October 13, 2009.)

Defendant to pay all causally related authorized medicals.

Claimant had a two level fusion which was not successful. There is a non-union and
Claimant is a candidate for another surgery; at present she chooses not to have the
surgery. A

Claimant testified that she attempted to work within her restrictions. Claimant stated she
worked aBout 20 hours per week for $8.00 per hour. Claimant worked until January 2011
and stated she was unable to work anymore.

Claimant was placed at MMI on February 14, 2011, given a 36% inipairment rating with
restrictions of “unable to return to work™ (APA 2 at 76).

Claimant stated she helped Tony at A1 Bail Bonding for about a month with bonding and
according to Exhibit #1 worked a limited amount of time. She got another person to help

because she physically was unable to meet the demands of the job.
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11.

12.

Claimant stated she had earmed money in spite of denying this in her deposition. She
further stated that in order to keep her mind occupied she participated in social media.
Cléimanl admitted she was helping Tony but denied that she received any pay. This was
for the same job she did prior for which she did receive pay. Claimant stated that she said
she was not working in her deposition in May 2011, because she did not consider what
she was doing work.

A surveillance photograph from September 2011 shows Claimant’s vehicle with an
advertisemém on the back window promoting A-1 Bail Bonds with a 24 hour contact
number. (Exhibit 4).

As of September 19, 2011, Claimant’s Facebook profile showed that hér employer was
“Self Employcd and Loving It!” as a Professional Bondsman in Leesburg, Ggorgia. It
states, “bond you out of jail if you need me call me.” (Exhibit 7).

Claimant stated she had re;:eived no certiﬁcations in her depositions but she did in fact
have training as a bondsman. (Exhibit 5).

H

Claimant stated she could work as long as she did not have to bend over or do lifting,

. There was conflicting testimony as to what Claimant said she was working and what

13.

reports indicated she could work. The surveillance footage also showed Claimant
squatting, bending, and lifting in a manner well-excéeding her self-reported limitations.

Claimant indicated to Dr. Wolgin that she took over as the primary caregiver fora toddler
and engaged in regular bending, lifting, and twisting. He indicated he was concerned

these activities could be exacerbating her symptoms.
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14.

16.

17

18.

19.

Claimant stated she recruited a person to work for Tony who was paid. Claimant stated
she did the same job but got no pay. She stated she did this because she felt sorry for

Tony.

. A witness for the Defendant, Mr. McGowan stated Claimant is currently working for

another company and he took a video of Claimant in the jail house with a file in her hand
bailing out someone.

Mr. McGowan estimated that Claimant worked for him from August 2010, to January
2011. He knew Claimant’s husband and hired Claimant. Witness stated Claimant was
good =with computers and eventually got a certification for her license to write bail bonds.

(Exhibit 5).

Witness stated Claimant left because she needed more hours and he paid her $8.00 per

hour up to 30 to 40 hours per week. She averaged about 30 hours.

Based on this testimony and the Claimant’s, I find Claimant did work for Al Bail

Bonding and provided an inaccurate account to her vocational assessor regarding the

length of time she was employed with ABC, the amount she was paid per hour, and the
amount of hours she was able to work.
The Claimant failed to disclose her second job with Al Bail Bonding to her vocational

assessor and at her deposition. Clearly a vocational assessor uses self-reported earning

. capacity, low hours, and meager recent work history as evidence to conclude that no

20.

21.

viable employment was available.

Compensation Rate: $299.59.

After considering all of the evidence I find Claimant has suffered a 40% PPD to the back.

I did not find her a credible witness and believe she can work.
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27, Defendant to receive credit for all wages paid during the disability period and a credit for

temporary total disability benefits paid following maximum medical improvement on

February 14, 2011.

23. Claimant to have lifetime replacement of any hardware.

24. There is no evidence of ex parfe communication in this case. In this case, the

25.

communication complained of was a letter sent from the Commission to the Attorney
General’s office, noting that an allegation of fraud had been reported. The Attorney
General’s office then sent this communication to the insurance carrier.  The

Commission did not ever send this correspondence to either party. As the

Commission did not send this correspondence to either party, there can be no argument
that the Comxﬂission improperly initiated, permitted, or considered any ex parte
communication or that the Single Commissioner. improperly allowed any ex parie
communication into evidence. |

There is no evidence the Single Commissioner even considered the letter from the
Commission to the Attorney General in reaching his decision, providing further basis for
affirming the award of the Single Commissioner. There are no findings of fact,
conclusions of law, or anything in the order section which even reference this letter. We
would be speculating that the Single Commissioner was somehow prejudiced or tainied
by reading this document, which was simply a transmittal of information to the Altorney
General’s office as required by the statute. Moreover, this Appellate Panel does not rely
on any information contained in the letter from the Commission to the Attorney General

in affirming, with amendment, the award of the Single Commission.
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26. There is no evidence to suggest the Claimant did not receive a fair and impartial hearing

before the Single Commissioner. The Claimant’s grounds for asserting an unfair hearing
stems from the argument the Single Commissioner refused to recuse the entire Workers’
Compensation Commission from hearing the case because of improper ex parte
communication. As no ex parfe communication is found to exist in the matter, and as
there is no evidenée the Single Commissioner afforded any weight to the complained of
communication, there are no grounds to recuse the Commission and no basis to assert the

Single Commissioner did not proceed in a fair and impartial manner.

CONCLUSIONS OF LAW

.= It is concluded under the South Carolina Worker’s Compensation Act in Section 42-1-10

48.C. Code of Laws, et. seq., that:

1.

Pursuant to SEC. 42-1-40, Claimant had an average weekly wage of §449.36 and a
corresponding compensation rate of $299.59.

Pursuant to SEC. 42-1-130, Claimant was'an employee at the time of the alleged work
injury.

Pursuant to SEC. 42-1-160, Claimant sustained an admitted injury by accident to the back,
arising out of and in the course and scope of her employment with the Defendants on
February 21, 2008.

Pursuant to SEC. 42-9-30, Claimant is entitled to forty percent disability for her injury to

the back.
Pursuant to SEC. 42-15-60, Claimant achieved maximum medical improvement to the

back on February 14, 2010 per the authorized treating physician, Dr. Mark A. Wolgin.

10
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6. Pursﬁant to SEC. 42-9-210 and Curiel v. Env. Management Services, 655 S.E.2d 482

(2007), the date of maximum medical improvement signals the end of entitlement to
temporary total benefits, the Defendants are entitled to a credit for overpayment of
temporary total benefits from the date of maximum medical improvement, February 14,
2011, and credit for any wages earned while paying benefits during the prior disability
period. That the Defendants are entitled to credit for any temporary total benefits after
the Claimant reached maximum medical improvement is further validated by the holding

of Watson v. Xtra Mile Driver Training, Op. No. 5013 (S.C. App. filed August 1 2012).

7. According to Black’s Law Dicticnary 597 (7th ed. 1999) ex parfe communication is
defined as "prohibited communication between counsel and the court when opposing

counsel is not present.” Brown v. Bi-Lo, Inc., 354 S.C. 436, 440 (S.C. 2003). At no time

did the Defendants’ or the Defendants’ counsel communicate with the Workers’
Compensation Commission without notification of the other -party. Additionally, at no
time did the Defendants’ or the Defendants’ counsel receive communication from the
Workers’ Compensation Commission that was not also copied to the Claimant’s Counsel.
The complained of communication in this claim was from the Commission to the
Attorney General’s Office. The Attorney General’s Office is, obviously, not counsel to
any party to this case. Accordingly, there is substantial evidence and a legal basis for a
finding no ex parte communication exists in this case.

8. The Claimant argues that the Commission should be disqualified based on an alleged ex
parte communication, however, Claimant’s argument is without merit and not supporied
by the record or the Judicial Canons. Canon 3(B)(7) states that “[a] judge shall accord to

' every person who has a legal interest in a proceeding, or that person’s lawyer, the right to

11
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be heard according to law. A judge shall not initiate, permit, or consider ex parte
communications, or consider other communications made to the judge outside the
presence of the parties concerning a pending or impending proceeding except” in certain
circumstances. In this case, fhe communication complained of was a letter sent from the
Comrnisgion to the Attorney General’s office, noting that an allegation of fraud had been

reported (as required by S.C. CODE ANN. SEC. 38-55-570). The Attorney General’s

office then sent this communication to the insurance carrier. The Commission did not

ever send this correspondence to either party. Thus, there could be no argument that

the Commissioner allowed any ex parfe communication to take place. Claimant’s
attémpt'to plant a “fruit of the poisonous tree” argument through the Canons is off-base.

The Commission is not required to notify any party to a workers’ compensation claim of
an allegation of fraud under either S.C. CODE ANN. SEC. 38-55-570 or the Judicial
Cannons.  SEC. 38-35-570(A) requires the following: “[alny person, insurer, or
authorized agency ;having reason to believe that anbthef has made a false statement or
misrepresentation or has knowledge of a suspected false statement or misrepresentation '
shall, for purposes of reporting and investigation, notify the Insurance Fraud Division of
the Office of the Attorney General of the knowledge or belief and provide any additional
information within his possession relative thereto.” (emphasis added) SEC. 38-55-570(C)
further states “[tjhe Workers® Compensation Commission may refer such cases as
provided in SECTION 42-9-440.” SEC. 42-9-440 mandates “[tJhe commission shall report
all cases 'of suspected false statenent or misrepresentation, as defined in SEC. 38-55-
530(D), to the Insurance Fraud Division of the Office of Athe Atntorney General for

investigation and prosecution, if warranted, pursuant to the Omnibus Insurance Fraud and

12
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Reporting Immunity Act.” (emphasis added) The aforementioned sections are mandatory
in nature and cannot be overlooked. Based on Claimant’s arguments, the Commission
would be violating the Judicial Canons anytime the Attorney General’s office is
contacted by the Commission without notifying both parties. This would be an absurd
result, not possibly intended by the legislature. It is well-settled that “Courts will reject a
statutory interpretation that would lead to a result so plainly absurd that it could not have
been intended by the: Legislature or would defeat the plain legislative intention. Unisun

Ins. Co. v. Schmidt, 339 S.C. '362, 368, 529 S.E.2d 280, 283 (2000).” Town of Mt

Pleasant v. Roberts, 393 S.C. 332, 342-343 (S.C. 2011). Accordingly, we find neither the

.South Carolina Statutory Code nor the Judicial Cannons require the Commission to notify

either party to a claim when it reports suspected fraud 1o the Attorney General’s Office.

ORDER

IT IS HEREBY ORDERED that the Order of the Single Commissioner is affirmed,

with amendment,

IT IS FURTHER ORDERED that the greater weight of evidence supports a finding that

Claimant suffered an admitted injury by accident to the back. Claimant’s injury resulted in a

forty percent (40%) disability to the back.

IT IS FURTHER ORDERED that the greater weight of evidence supports a finding that

the Defendants are entitled to credit for overpayment of temporary total benefits from the date of

maximum medical improvement, February 14, 2011, at a rate of $299.59 and credit for any

wages earned while paying benefits during the prior disability period.

IT IS FURTHER ORDERED that Defendants shall furnish any prosthetic devices

13
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during the life of the Claimant or for so long as such devices are necessary.

- AND IT IS SO ORDERED!

Commissioner Derrick L. Williams
For the Appellate Panel

WE CONCUR:

Commissioner T. Scott Beck

ISR

issioner GensMcCaskill

CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled action
upon all parties to this cause by sending an electronic copy hereof by electronic mail addressed
to the attorney or attorneys for said parties or by depositing a copy hereof, postage paid, in the
United States mail addressed to any unrepresented party.

By Valerie Deller on August 27, 2012

14



WCC File #: 0810152
/n%ﬂer File #: 709-659592
Camier Code #: 321

South Carolina Workers’ Compensationd mission
1612 Marion Street ¢ Post Office Box 1715
Columbia, South Carolina 29202-1715

(803) 737-5723 .
WWW.WCC.SC.gOv Employer FEIN #: 570968961
Claimant's Name: Patrida Fore SSN: NS Employer's Name: Griffco of Wampee, Inc.
Address: TN Address: 8729 Highway 90
Gty: _Leesburg State: GA  Zip: 31763 City: _longs State: SC  Zip: 29568
Home Phone: (229 ) 869-2954 Work Phone:  ( ) - Insurance Carrier:  Commerce & Industry Ins.
Co. ¢/o AIG Claim Svcs., Inc
Preparer's Name:  Stephen B. Samuels Law Firm:  Samuels Law Ffirm, LL.C Preparer's Phone #:  (803) 7794000

Complete each information blank. To request a hearing, check Box 13b, indicate the kinds of benefits claimed by checking the box(es) at
Lines 6, 7, 8, and 9, and file this form In duplicate.

A claim for workers' compensation benefits is made based on the following grounds: Date of Injury or lliness: 2/21/2008
& Injury [ Tiiness [J Repetitive Trauma

i1a. The daimant sustained an injury to pight hip, back, legs (part(s) of Body Injured) On  2/21/08 (MonthyDay/vear) in  Homry county, state of SC.
ib.  Body pari(s) affected are: legs

Briefly describe how the accident occurred. While carrying 50+ slab of meat, ran into meat saw with hip injuring back.
Both the daimant and the employer were subject to the South Carolina Workers’ Compensation Act at the time of injury.
The relationship of employer and employee existed at the time of injury.
At the time of the injury the dlaimant was performing services arising out of and in the course of employment.
Notice of the accidental injury was given to the Employer on 2/21/08 (Month/ay/Year) in the following manner:
Witnessed by Randall Oxford (senior meat cutter). Called Daniel Hall (meat market manager) on 2/24/09.
K s Due to injury, the daimant is in need of (check one):
3 (a) medical examination and treatment for: back, hips and leg
[ (b) additional medical examination and treatment for: ____
7. Due to injury, the dalmant requests temporary total disability beneﬁs because of lost compensable time from work and wages for the peried of:

s W

2/24/08 and continuing

a s Due to the injury, the Claimant has permanent disability of the following nature and extent (check one):
{1 (1) General Disability: O Tota! 3 (2) Specific Disabiity: 3 Totat
[ (3) wage Loss [ Partial ' {3 Partial

0 Due to the injury, the Claimant has a serious bodily disfigurement consisting of:

10a. At the time of the injury, the Claimant was paid weekly wages of $, and demands accounting of days worked and wages earned as provided by law.

10b. Glve names and addresses of all employers for whom the Claimant has worked since the date of the acddent:
None since date of injury.

11a. Further grounds or unusual aspects of daim:

11b. List names and addresses of all physidians or other medical spedalists who have seen or treated the Cla|mant as a result of the accident:

See Attachment.

11c.  To the best of your knowledge, did you have any prior permanent disability? No. ,
If yes, describe: ___

12.  Appropriate benefits as provided in the Act for the above grounds and other refief as the Workers’ Compensation Commission may direct as just and
proper.

1 13a. 1 am filing a claim. I am not requesting a hearing at this time.
X 13b. Iam requesting a hearing. A $25 fee is required.

14. Estimated ime needed for hearing: 45 minutes
1 verify the contents of this form are accurate and true to the best of my knowledge.

/ é— W tto Law stephen@samuelslawfirm.net ﬂﬁY /3 ;W 9

s Signatre Title Emall Date !
Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Clalms
Department.

:gvtl:sgd Fg%';n # 50 AM E N D E D 5 o Employee’s No;i:: ::s(él?‘:lrﬂaer;%:;
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~ ~
Claimant: Patricia Fore
WCC File No.: 0810152

11b. Ust names and addresses of all physicians or other medical spedialists who have seen or treated the Claimant as a result of the acddent:
See Attachment

Seacoast Medical Center
4000 Hwy 9 East
Little River, South Carolina 29566-8233

Strand Regional Specialty Associates
8170 Rourk Street
Myrtle Beach, SC 29572

Orthopaedic Specialty Associates
2002 Palmyra Road, Suite 100
Albany, GA 31701

Phoebe Putney Memorial Hospital
417 Third Avenue

P.O. Box 1828

Albany, GA 31703

Doctors Cére
1400 Main Street
Conway, SC 29526

OrthoImag’ing
2726 Ledo Road, Suite 2
Albany, GA 31707

Ortho Sport Physical Therapy
P.O. Box 407

619 Pointe North Blvd.
Albany, GA 31702
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WCCFile #: 0810152
mﬁarﬁer File #: _709-659592
Carrier Code #: 321

South Carolina Workers’ Compensa Commission
1612 Marion Street o Post Office Box 17
Columbia, South Carolina 29202-1715

(803) 737-5723 .
WWW.WCC.5C.GOV Employer FEIN #: 570968961
Claimant's Name: Patricia Fore SSN: _diehinhile, Employer’s Name: Griffco of Wampee, Inc.
Address: _QENNAENREES Address: _ 8729 Highway 90
City: _ Leesburg State: GA  Zip: 31763 City: _Longs State: _SC _ Zip: _ 29568
Home Phone: (229 ) 869-2954 Work Phone:  ( ) - Insurance Carrier:  Commerce & Industry Ins.
Co. ¢/o AIG Claim Svcs., Inc
Preparer’s Name: Stephen B. Samuels Law Firm:  Samuels Law Firm, LLC Preparer’s Phone #:  (803) 779-4000

Complete each information blank. To request a hearing, check Box 13b, indicate the kinds of benefits claimed by checking the box(es) at
Lines 6, 7, 8, and 9, and file this form in duplicate.

A claim for workers’ compensation benefits is made based on the following grounds: Date of Injury or Iliness:__02/21/2008
&3 Injury (1 liness [] Repetitive Trauma
la.  The daimant sustained an injury to right hip, back, right leq (Part(s) of Body Injured) on 02/21/08 (Manth/Day/Year) in Horry county, state of SC.

1b.  Body part(s) affected are: leas
Briefly describe how the accident occurred. While carrying 50 Ibs. + slab of meat, Claimant ran into meat saw with hip injuring back,
Both the daimant and the employer were subject to the South Carolina Workers” Compensation Act at the time of injury.
The refationship of employer and employee existed at the time of injury.
At the time of the injury the dlaimant was performing services arising out of and in the course of employment.
Notice of the accidental injury was given to the Employer on 2/27/08 (Month/Day/vear) in the following manner:
Verbally. .
X s Due to injury, the daimant is in need of (check one):
[ (a) medical examinaticn and treatment for:
X (b) additicnal medical examination and treatment for: back, hips and legs
0oz Due to injury, the daimant requests temporary tota! disability benefits because of lost compensable time from work and wages for the period of:

N W

X s Due to the injury, the Claimant has permanent disability of the fallowing nature and extent (check one):

B (1) General Disability: X Total B3 (2) Specific Disability: X Totat
O (3) wage Loss & Partial O partial

0 o Due to the injury, the Claimant has a serious bodily disfigurement consisting of:

10a. :\t the time of the injury, the Claimant was paid weekly wages of $449.36, and demands acoounting of days worked and wages earned as provided by
aw. .
10b. Give names and addresses of all employers for whom the Claimant has worked since the date of the accident:
None since date of injury.
11a. Further grounds or unusual aspects of claim:
1. Lump sum. 2. Lifetime proration, per James.
11b.  Ust names and addresses of all physicians or other medical spedialists who have seen or treated the Claimant as a resuit of the accident:

See Attachment.

11c. To the best of your knowledge, did you have any prior permanent disability? No.
If yes, describe:

12.  Appropriate benefits as provided in the Act for the above grounds and other relief as the Workers’ Compensation Commission may direct as just and
proper.

[0 13a. Iam filing a claim. I am not requesting a hearing at this time.
X 13b. Iam requesting a hearing. A $25 fee is required.

14.  Estimated time needed for hearing: 45 minutes
I verify the contents of this form are accurate and true to the best of my knowledge.

/ é D Attorney for Claimant _ Stephen@SamuelstawFirm.net  June 27, 2011
Preparer’s Signaturé’ ~ & Title Email Date

Refer to R.67-204 through R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Clalms

Department.
WCC Form # 50 Employee’s Notice of Claim and/or
Revised 9/07 5 0 Request for Hearing
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ATTACHMENT TO WCC FORM #50 HEARING REQUEST

Patricia Fore vs. Griffco of Wampee, Inc. and AlG

W.C.C. File No.:0810152

11b. Seacoast Medical Center
4000 Hwy 9 East
Little River, South Carolina 29566-8233

Strand Regional Specialty Associates
8170 Rourk Street
Myrtle Beach, SC 29572

Orthopaedic Specialty Associates
Post Office Box 407

619 Pointe North Blvd.

Albany, GA 31721

Phoebe Putney Memorial Hospital
" Post Office Box 1828
417 Third Avenue
. Albany, GA 31703 .

" Midlands Orthopaedics

" 1910 Blanding Street
Columbia, SC 29201
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§é Workers’ Compensation (> nmission
<1333 Main Street, suite 500 * Post Officc .ox 1715
Columbia, South Carolina 29202-1715

(803)737-5723

WCCFile #: 0810152

m

Carrier File #:  709-659592

Carrier Code #:

. Employer FEIN #:

Patricia Fore e ] Griffco of Wampee, Inc.

Claimant's Namo SSN Employers Name

JENER. 8729 Highway 90

Leesburg, Georgia 31763 Longs, South Carolina 29568

Address City State Zip Address City Stale Zip

(843) 246-9239 Commerce & Industry insurance Company c/o Chartis
Claims, Inc.

Home Phone # Work Phone # Insurance Camier

James H. Lichty McAngus Goudelock & Courie (803) 227-2288

Preparers Name Law Firm Phone Number

Date of Accident: _2/21/08

Complete each information blank. Specify clearly when contentibns are admitted in part and denied in part.
The employer-insurance carrier in answer to the claim, respectfully shows:

1.

1.

12.

It is admitted that the employee sustained an injury on or about the date set forth in the abplication. The reasons for denial
are: The Defendants admit an injury to the hip and back as reflected in the prior Order. All other injuries are expressly

denied.
it is admitted that both the employer and employee were subject to the Workers' Compensation Act at the time in question.

The reasons for denial are: .

it is admitted that the relationship of employer and employee existed at the time in question. The reasons for denial are: _
It is admitted that at the time in question the employee was performing service .growing out of and incidental to his’
employment. The reasons for denial are: 7
It is admitted that notice of injury was given to the employer. The reasons for denial are:
Itis denied that the employee needs/is entitied to additional medical-care as a result-of the injury.- The reasons for denial
are: No further treatment will tend to lessen the Claimant's period of disability.

It is admitted that the employee is entitied to temporary total disability for the period(s) of. March 31, 2008 through February

14, 2011. :
It is denied that the employee is permanently disabled. The reasons for denial are: The Defendants maintain the Claimant-

~ did not suffer any permanent disability as a result of her injury.

It is denied that the employee has a serious disfigurement. .
It is contended that an average weekly wage of $449.36 applies, according to attached accounting of employee's earnings

as provided by law.
Further contentions or grounds of defense are: The Defendants reserve the right to amend its answer to allege any
defenses available under the Act and other applicable law, including but not limited to the affirmative defenses set forth in

Requlation 67-603, as determined appropriate through the course of further discovery.

Estimated time needed for hearing: 2 hours.

I certify that | have served this document pursuant to R.67-211 by delivering a copy to:

Stephen B. Samuels, Esquire
Samuels Law Firm

Post Office Box 50349

Columbia, South Carglina 29250

on the 27th day of J

4, 2011 by X first class mail; [ personal service; (] certified mail.

I verify the contents 6f this form are accurate and true to the best of my knowledge.

Attorney for Employer/Carrier  jlichty@madaw,com July 27 2011
Preparer’s Signa [[ Tite . Email Date

Refer to R.67-2 thro#gh R.67-210 and R.67-601 through R.67-615. Questions about the use of this form may be directed to the Commission’s Judicial
Department.” Péfsuant to R.67-606, a Form 20 must be filed with the Claims Department at least 30 days from the date of filing this form.

WCC Form # 51 Revised 9/07

5 1 Employer's Answer to Request for Hearing
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South Cajolina Workers’ Compensation Commission

1333 Main Street, Suite 500 PRE-HEARING BRIEF
Combin, SC 292021715 i WCC File No: 0810152

(803) 737-5739 N > 4

WWW.WOC.SC.GoV S

Claimant's Name: _ Patricia Fore Employer's Name: Griffco of Wampee, Inc.

Address: _NENNEENS Address: _8729 Highway 90

City: _Leesburg State: GA _ Zip: 31763 City: _Longs ‘ S ate: _SC_ Zip: 29568
Home Phone:  ( ) - Work Phone:  { ) - Carrier: Commerce & Industry c/o Chartis Claims

Preparer's Name: Stephen B. Samuels Preparer's Phone #: (803) 779-4000

A claim for workers’ compensation benefits is made based on the following grounds:
X Injury [J Tiness [ Repetitive Trauma

1, Compensation Rate: $299.59 2. AWW: $449.36 Date of Injury: 08/21/2008
3. Tybe of injury and body part(s): Compensable injuries to back, right leg and right hip per Order dated 10/13/2009

9. Facts in controversy: Please see Attachment to Pre-Hearing Brief

S. Legal issues involved:  Please see Attachment to Pre-Hearing Brief

6. Unusual aspects: _
7.. Witnesses (designate if expert):* _Patricia Fore, William S. Fore, Donna Bozeman, Ann Kelly and Glen K. Adams*.

ot

8.  Exhibits

9. Medical evidence (indicate report pursuant to R.67-612; deposition or appearance): "
Please see attag:hed Notice of Witnesses and Written Reports of Physicians to be Introduced on Behalf of Claimant

10.  Name, address, and specialty, if any, of the treating physician: _Mark A. Wolgin, M.D., Orthopaedic Associates, (formerly Albany
Bone and Joint Clinic) 619 Pointe North Blvd., Albany, GA 31702-0407

11, Impairment raﬁhg(s); body part(s); physician and date of opinion: _36% whole person impairment by Dr. Wolgin on 02/14/2011

12.  1am amending my Form 50/51 in the following manner:

I verify the contents of this form are accurate and true to the best of my knowledge.

Signature: / 7 /%/7 ’ : Email: _Stephen@Samuelst awFirm.net

September 27, 2011 Time needed for hearing: _45 minutes

Date of hearing:

On behalf of (X Claimant  [] Employer

File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send medical reports.
* Commissioners reserve the right to admit expert witnesses at hearings.
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ATTACHMENT TO PRE-HEARING BRIEF (FORM 58)

Claimant: Patricia Fore
WCC File No.: 0810152

Procedural History and Summary of Evidénce.

Claimant, Patricia Fore, is 46 years old. She has been married for 22 years, and has
two dependant children aged twelve and four. She went to high school, got a GED, and
got a two-year Associates Degree in Business Management. Fore has worked in
restaurants, construction, and as a meat cutter.

Fore began working for Employer, Griffco, on Auguét 25, 2005. She started out
wrapping meat before being promoted to backup meat cutter.

Factual Background and Summary of the Evidence.

Fore injured herself on February 21, 2008 when she bumped into a meat séw while
carrying approximately 60 pounds of meat. She last worked on March 30, 2008. In May
2008, Fore moved to Georgia because her husband had been transferred.

This case was originally denied. After a hearing, Commissioner Roche held Fore had
suffered compensable injuries to “her back and right hip. Her back injury affects her right
leg.” Dr. Wolgin was designated her authorized treating physician. Fore was put on a
running award of temporary total disability compensation.

Fore underwent a lumbar fusion at L4-L5 and L5-S1 on May 19, 2010. The surgery
was not successful, leaving her with a non-union and failed back syndrome. Dr. Wolgin
has recommended a revision, but at this stage, Fore is unwilling to proceed as there is only
a 50% chance of improvement.

Fore attempted to work as a clerk for ABC Bail Bonds in late 2010, per Dr. Wolgin's
recommendation. She averaged about 12 hours per week. She tried this for about two
months, but was not able to tolerate it, despite her employer allowing her go home when
her pain tolerance was reached.

Dr. Wolgin put Fore at MMI on February 14, 2011. He assigned a 36% whole
person impairment rating. He wrote she is “unable to return to work until further
notice.” He gave her specific restrictions “sit or stand only for about 15 or 20 minutes at
a time and unless employment is able to be found within those restrictions, functionally she
is not able to participate in the workplace and will remain so until her condition changes
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or further notice.”

Glen Adams performed a vocational assessment on September 7, 2011. He noted
that even if Fore could perform sedentary duties — which he noted “is not supported by Dr.
Wolgin’s work statement — a transferable skills analysis revealed no sedentary occupations
for which she qualifies. He opined she “is considered to be totally vocationally
disabled.”

4. Facts in controversy:
A MMI.

The authorized treating physician, Dr. Wolgin, opined Fore reached MMI on February
14,2011. He assigned a 36% whole person impairment rating and permanent restrictions.

B.  Extent of Disability.

. The evidence shows Ms. Fore is permanently and totally disabled as a result of her
' 2008 injury. By previous Order, she injured her back and right hip — with the back injury
affectlng her right leg through radiculopathy. As such, Singleton and Wigfall do not apply

to limit her recovery.

.~ Fore is totally. disabled undér both § 42-9-10 and 42-9-30 (21).

Under the economic model, the evidence shows Fore is unable to perform services
other than those that are “so limited in quality, dependability, or quantify that a reasonable
stable market for them does not exist.” See, e.g Wynn v. Peoples Natural Gas Co., 238
S.C. 1, 118 S.E.2d 812 (1961).

Our supreme court laid down the essential premise nearly fifty years ago:
“Total disability” in compensation law is not to be interpreted literally as utter -
and abject helplessness. Evidence that claimant has been able to earn
occasional wages or perform certain kinds' of gainful work does not
necessarily rule out a finding of total disability nor require that it be reduced
to partial. * * * “An employee who is so injured that he can perform no
services other than those which are so limited in quality, dependability, or
quantity that a reasonably stable market for them does not exist, may well
be classified as totally disabled.” Colvin v. E.I. DuPont De Nemours Co., 227
S.C. 465, 88 S.E.2d 581 (1955).

Dr. Wolgin has taken Fore out of work indefinitely. Vocational Expert Glen Adams has
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opined that she'is totally vocationally disabled — and this would be true even if she were
physically able to work sedentary duty.

The evidence further shows Fore has a 50% or greater loss of use of her back. She
has a 36% impairment rating from the authorized treating physician. Her surgery was
unsuccessful, as she was left with a non-union and failed back syndrome. Beyond being
indefinitely out of work, she is unable to sit and stand for more than fifteen minutes at a
time.

C. Additional Medical Treatment.

Fore requires ongoing treatment, specifically including pain management and
medication (Vicodin and Ambien). She probably will require additional surgery in the future
as the non-union worsens.

D. Entitlement to lump sum disébiligy award and lifetime proration per James.

Ms. Fore has applied for Social Security Disability. She would suffer a greater offset
of her Social Security Disability benefits if she receives her award weekly for 500 weeks
than if she receives a single lump sum payment allocated over her life expectancy. As such
it is in the best interests of the Claimant to receive a lump sum because it would minimize
the Social Security offset; and there is no evidence in the record that payment in a lump
sum would create a hardship on the Employer/Carrier. Pursuant to James v. Anne's Inc.,
S.Ct. Opinion No. 26762 (October 25, 2010), the Commission has the authority to prorate
a lump sum award over a claimant's life expectancy using the life expectancy table
provided by South Carolina law at Section 19-1-150.
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STATE OF SOUTH CAROLINA ) BEFORE THE SOUTH CAROLINA
| ) WORKERS’ COMPENSATION COMMISSION
COUNTY OF HORRY )
Patricia Fore, ) WCC FILE NO. 0810152
)
Claimant, )
)
-Vs- ) NOTICE OF WITNESSES AND
' ) WRITTEN REPORTS OF PHYSICIANS
Griffco of Wampee, Inc., ) TO BE INTRODUCED ON BEHALF OF
) THE CLAIMANT
Employer, )
)
and )
)
‘Commerce & Industry Insurance Co.,)
)
Carrier, )
Defendants. )
- )

LN v

TO: SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION AND JAMES H.
LICHTY ATTORNEY FOR THE DEFENDANTS:

YOU ARE NOTIFIED that the Claimant, pursuant to the provisions of the South Carolina
Workers’ Compensation Act and Section 1-23-330 of the South Carolina Code of Laws, submits the

following medical records and other documents as evidence:

APA | MEDICAL PROVIDER DATES PAGES

1. Loris Healthcare - Seacoast Medical Center 02/24/08 1-5

2. Orthopaedic Associates f/k/a Albany Bone & . 09/16/08 - 02/14/11 6-78
Joint Clinic

3. Strand Regional Specialty Associates 05/08/08 - 79-87

4. Phoebe Putney Memorial Hospital 11/17/08-12/5/08 88 - 91

5. Midlands Or&opaedics 7/7/09 92 - 93

Page 1 of 2



6. Health Direct (Peer Review Services) 03/26/10 94 -95

7. Glen K. Adams, MRC. CRC, CEES 09/12/11 96 - 106

NOTICE iS GIVEN of the right to cross-examination, and, should you desire to exercise
said right, you are to immediately schedule the deposition of any of the physicians or other
persons, whose reports are submitted for the purposes of cross-examination.

NOTICE IS ALSO GIVEN that the following witnesses may be called on behalf of the

Claimant: Patricia Fore, William S. Fore, Donna Bozeman, Ann Kelly and Glen K. Adams.

Respectfully Submitted,

Stephen B. Samuels
Samuels Law Firm, LLC
1527 Blanding Street
P.O. Box 50349
Columbia, SC 29250

- (803) 779-4000

Columbia, South Carolina

September 12, 2011
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South-<Carolitt"Workers’ Compensation Commission
1333 Main Street,YSuite 506° "

Post Office Box 1715

Columbia, South Carolina 29202-1715

PRE-HEARING BRIEF
WCC File No:0810152

(803) 737-5739

WWW,WCC.5C.goV

Patricia Fore y ] Griffco of Wampee, Inc.
Claimant's Name SSN Employer's Name

L
Leesburg, Georgia 31763

8729 Highway 90
Longs, South Carolina 29568

Address City Slate Zip

(843) 246-9239

Address City State Zip
Commerce & Industry Insurance Company c/o Chartns
Claims, Inc. .

Home Phone # Work Phone # Insurance Carrier
James H. Lichty (803) 227-2288
Preparers Name Phong Nurnber

A claim for workers’ compensation benefits is made based on the following grounds:.
B Injury [J Hiness [J Repetitive Trauma

1. Comp. Rate: $299.59 2. AWW: § 449.36 Date of Injury February 21,2008

3. Type of injury and body part(s): Back.

4. Facts in controversy: Whether Claimant has attained maximum medical improvement, whether further medical treatment
will tend to lessen Claimant's period of disability; whether Claimant suffered partial permanent disability as a result of her
injury and. if so, to what extent: whether Employer/Carrier is entitled to credit for overpayment of benefits.

5. Legal issues involved: S.C. Code Ann. §42-15-60; §42-9-30; §42-9-210; all issues raised at #4, above.

/
6. Unusual aspects: None.

7. Witnesses (designate if expert) Steve McGowan; Lanier Jones; Eric Rife; Glen Adams; Thad Griffon; other representatives
of Employer/Carrier.

8. Exhibits::Correspondence from_the S.C. Attorney General's Office; Surveillance Report of Eric Rife; surveillance video;
surveillance photograph_of Claimant's vehicle; training certification of Georgia Association of Professional Bondsmen;
documentation supporting Claimant's employment with ASAP Towing; Claimant's Facebook profile dated 09/19/11;

Claimant's deposition transcript; other records maintained by Employer/Catrier.

9. Medical evidence: (Indicate report pursuant to R.67-612; deposition or appearance). None.

1'0. Name, address, and specialty, if any, of the treating physician: Mark A. Wolgin, M.D., Orthopaedic Associates, 619 Pointe
North Bivd., Albany, Georgia.

11. Impairment rating(s); body part(s) physician and date of opinion: 36%_impairment to the whole person by Dr. Wolgin on
February 14, 2011.

12. { am amending my Form 50/57 jn the following manner: None.

1 verify the contents of this form are/lccurate and true to the best of my knowledge.

Email: jlichty@mgclaw.com

Time needed for hearing: 1 hour.

SIGNATURE

. ' /
DATE OF HEARING: Sepgm%ZK 2011

Onbehalfof [] Claimaht Employer

File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send medical reports.
‘Commissioners reserve the right to admit expert witnesses at hearings.

WCC FORM #58 REV. DATE 9/07 58 PRE-HEARING BRIEF
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AND

COMMERCE & INDUSTRY INSURANCE
COMPANY C/O CHARTIS CLAIMS, INC,,

Carrier,

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO: 0810152
PATRICIA FORE, }
}
Employee, }
}
}
Claimant, }
Vvs. }
}
GRIFFCO OF WAMPEE, INC,, } NOTICE OF WITNESSES AND
} WRITTEN MEDICAL REPORTS
Employer, } TO BE INTRODUCED AS
) DIRECT EVIDENCE ON BEHALF
} OF DEFENDANT
g
}
}
}
}
)
}

Defendants.

TO: SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION AND STEPHEN
B. SAMUELS, ESQUIRE: oo .
YOU ARE NOTIFIED that the Defendants, pursuant to the provisions of the South

Carolina Workers' Compensation Act and Section 1-23-330 of the South Carolina Code of Laws

(Cum. Supp. 1988) submit the following medical records and other documents as evidence:

Exhibit # ) DATES PAGES

No medicals submitted at this time.

Ex. 1 | Correspondence from S.C. Attorney 07/20/11 5 pages
General’s Office

Ex. 2 | Surveillance Report of Eric Rife 09/14/11 4 pages -

Ex.3 | Surveillance Video 2 discs

Ex. 4 | Surveillance photograph of Claimant’s . | page
vehicle

Ex. 5 | Training Certification of Georgia Assoc. 08/26/10 1 page

of Professional Bondsmen
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Ex. 6 | Documentation supporting Claimant’s 5 pages
employment with ASAP Towing
Ex. 7 | Claimant’s Facebook Profile 09/19/11 _ 2 pages

YOU ARE FURTHER NOTIFIED that you have the right to cross-examine or otherwise

oppose this evidence and, should you desire

to exercise this right, you are to promptly schedule

the deposition of any provider whose records are submitted, for the purposes of cross-

~ examination, or otherwise promptly submit opposing medical records into evidence.

YOU ARE FURTHER NOTIFIED that these records, or photocopies of the same, will be

provided to the South Carolina Workers' Compensation Commission for insertion in their file

and for consideration as evidence on behalf of the Defendants.

YOU ARE FURTHER NOTIFIED that the following witnesses may be called on behalf

of the Defendants: Steven McGowan; Lanier Jones; Eric Rife; Glen Adams; Thad Griffon; other

representatives of Employer/Carrier.

Columbia, South Carolina
September 19, 2011

JAM HgLICHTY
MCANGU$ GOUDELOCK & COURIE, L.L.C.
Post Office Box 12519, Capitol Station
Meridian, 1320 Main Street, 10" Floor
Columbia, South Carolina 29211-2519

(803) 779-2300

Attorneys for the Employer/Carrier

P59




L 4

SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO: 0810152
PATRICIA FORE,
Employee,
Claimant,
vs.

GRIFFCO OF WAMPEE, INC.,

CERTIFICATE
Employer, OF
SERVICE
AND

COMMERCE & INDUSTRY INSURANCE
COMPANY C/O CHARTIS CLAIMS, INC,,

Carrier,

Defendants.

B s ad ad a adheade

The undersigned certifies that she is an employee'at MCANGUS GOUDELOCK & COURIE, and that
she has served, on the date set forth below, a copy of the document described below, in the above entitled
action to the following persons, pursuant to Section 15-9-930 and Section 15-9-940 of the Code of Laws of
South Carolina, 1976, by depositing a copy of same in the United States Mail, postage prepaid, addressed to:

TO: Stephen B. Samuels, Esquire
Samuels Law Firm
Post Office Box 50349
Columbia, South Carolina 29250

V1A HAND DELIVERY

S. C. WORKERS’ COMPENSATION
COMMISSION

1333 Main Street, Suite 500
Columbia, South Carolina 29201

DOCUMENT: Pre-Hearing Brief and Notice of Witnesses and Written
Medical Reports
DATE OF September 19, 2011

MAILING:

J

Susan Gosman
Legal Assistant to James H. Lichty

P60



AMENDED
PRE-HEARING BRIEF

South Carolina Workers’ Compensation Commission
.. 1333 Main Street, Suite 500

P.0. BOX 1715 H .

Columbia, SC 29202-1715 . WCC File No: 0810152

(803) 737-5739 Nt 57

Claima_nt’s Name: _ Patricia Fore Empioyer's Name: Griffco of Wampese, Inc.

Address: _ oy, Address: _8729 Highway 80

City: _Leesburg State: GA _ Zip: 31763 City: _Longs S ate: SC  Zip: 28568
Home Phone:  ( ) - Work Phone:  ( ) - ' Carmier: Commerce & Industry ¢/o Chartis Claims

Preparer's Name: - Stephen B. Samuels Preparer's Phone #: (803) 779-4000

A claim for workers’ compensation benefits is made based on the following grounds:
& Injury [ Iiness ] Repetitive Trauma '

1. Compensation Rate: $299.59 2. AWW: $449.36 Date of Injury: 08/21/2008
3. Type of injury and body part(s): Compensable injuries to back, right leg and right hip per Order dated 10/13/2009

4. Facts in controversy: Please see Attachment to Pre-Hearing Brief

S. Legal issues involved: _Please see Attachment to Pre-Hearing Brief

6. Unusual aspects: _
7. Wimé;ses (designate if expert):* _Patricia Fore, William S. Fore, Donna Bozeman, Ann Keily, Tony Owens, and Glen K. Adams*.

8.  Exhibits:

9. Medical evidence (Aindicate report pursuant to R.67-612; deposition or appearance):
Please see attached Notice of Witnesses and Written Reports of Physicians to be Introduced on Behalf of Claimant

10.  Name, address, and specialty, if any, of the treating physician: _Mark A. Wolgin, M.D., Orthopaedic Associates, (formerly Albany
Bone and Joint Clinic) 619 Pointe North Bivd., Albany, GA 31702-0407

11,  Impairment réting(s); body part(s); physician and date of opinion:  36% whole peréon impairment by Dr. Wolgin on 02/14/2011

_ 12, I.amamending my Form 50/51 in the following manner:

1 verify the contents of this form are accurate and true to the best of my knowledge.

Signature: // W : Email: Stephen@SamuelsLawFirm.net
e = y ;

Date of hearing: _September 27, 2011 _ Time needed for hearing: 45 minutes

On behalf of [J Claimant [ Employer

File this form and proof of service on the opposing party according to R.67-611 and R.67-212. Do not send medical reports.
* Commissloners reserve the right to admit expert witnesses at hearings.

WCC Form # 58 PRE-HEARING BRIEF
_ Rev. 9/07 58
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ATTACHMENT TO FORM 58

Claimant: Patricia Fore
WCC File No.: 0810152

Procedural History and Summary of Evidence.

Ciaimant, Patricia Fore, is 46 years old. She has been married for 22 years, and has
two dependant children aged twelve and four. She went to high school, got a GED, and -
got a two-year Associates Degree in Business Management. Fore has worked in
restaurants, construction, and as a meat cutter.

Fore began working for Employer, Griffco, on August 25, 2005. She started out
wrapping meat before being promoted to backup meat cutter.

Factual Background and Summary of the Evidence.

Fore injured herself on February 21, 2008 when she bumped into a meat saw while .
carrying approximately 60 pounds of meat. She last worked on March 30, 2008. In May
2008, Fore moved to Geqrgia because her husband had been transferred.

This case was originally denied. After a hearing, Commissioner Roche held Fore had
suffered compensable injuries to “her back and right hip. Her back injury affects her right
leg.” Dr. Wolgin was designated her authorized treating physician. Fore was put on a
running award of temporary total disability compensation.

Fore underwent a lumbar fusion at L4-L5 and L5-S1 on May 19, 2010. The surgery
was not successful, leaving her with a non-union and failed back syndrome. Dr. Wolgin
has recommended a revision, but at this stage, Fore is unwilling to proceed as there is only
a 50% chance of improvement. .

 Fore attempted to work as a clerk for ABC Bail Bonds in late 2010, per Dr. Wolgin's
recommendation. She averaged about 12 hours per week. She tried this for about two
months, but was not able to tolerate it, despite her employer allowing her go home when
her pain tolerance was reached.

_ Dr. Wolgin put Fore at MMI on February 14, 2011. He assigned a 36% whole
person impairment rating. He wrote she is “unable to return to work until further
notice.” He gave her specific restrictions “sit or stand only for about 15 or 20 minutes at
a time and unless employment is able to be found within those restrictions, functionally she
is not able to participate in the workplace and will remain so until her condition changes

Page 1 of 3

P62



or further notice.”

Glen Adams performed a vocational assessment on September 7, 2011. He noted
that even if Fore could perform sedentary duties — which he noted “is not supported by Dr.
Wolgin's work statement — a transferable skills analysis revealed no sedentary occupations
for which she qualifies. He opined she “is consmered to be totally vocationally
disabled.”

4. Facts in controversy:

A. MMI.

The authorized treating physician, Dr. Wolgin, opined Fore reached MMI on February
14, 2011. He assigned a 36% whole person impairment rating and permanent restrictions.

B. Extent of Disability.

The evidence shows Ms. Fore is permanently and totally disabled as a result of her
2008 injury. By previous Order, she injured her back and right hip — with the back injury
affectlng her right leg through radiculopathy. As.such, Singleton and Wigfall do not apply
to limit her recovery. ,

s Fore is totally disabled under both § 42-9-10 and 42-9-30 (21).

Under the economic model, the evidence shows Fore is unable to perform services
other than those that are “so limited in quality, dependability, or quantify that a reasonable
stable market for them does not exist.” See, e.g Wynn v. Peoples Natural Gas Co., 238
S.C. 1, 118 S.E.2d 812 (1961).

Our supreme court laid down the essential premise nearly fifty years ago:
“Total disability” in compensation law is not to be interpreted literally as utter
and abject helplessness. Evidence that claimant has been able to earn
occasional wages or perform certain kinds of gainful work does not
necessarily rule out a finding of total disability nor require that it be reduced
to partial. * * * “An employee who is so injured that he can perform no
services other than those which are so limited in quality, dependability, or
quantity that a reasonably stable market for them does not exist, may well
be classified as totally disabled.” Colvinv. E.I. DuPont De Nemours Co., 227
S.C. 465, 88 S.E.2d 581 (1955).

Dr. Wolgin has taken Fore out of work indefinitely. Vocational Expert Glen Adams has

Page 2 of 3

P63



- opined that she is totally vocationally disabled — and this would be true even if she were
physically able to work sedentary duty.

The evidence further shows Fore has a 50% or greater loss of use of her back. She
has a 36% impairment rating from the authorized treating physician. Her surgery was
unsuccessful, as she was left with a non-union and failed back syndrome. Beyond being
indefinitely out of work, she is unable to sit and stand for more than fifteen minutes at a
time.

C. Additional Medical Treatment.

Fore requires ongoing treatment, specifically including pain management and
medication (Vicodin and Ambien). She probably will require additional surgery in the future
as the non-union worsens. ‘

D. Entitlement to lump sum disability award and lifetime proration per James.

. Ms. Fore has applied for Social Securit