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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in allowing the forensic expert, Dr. Peggy Wadman, to testify

o

7 about the details of the sexually violent offenses that Appellant Cyr previously pled guilty to

during his trial for commitment to the Sexually Violent Predator Program?




. STATEMENT OF THE CASE

In April 2065, Dusty Cyr pled 'gui-lty to three counts of committing a lewd act on a

minor child. He was sentenced to ten years on each charge with all to run concurrently. See

| State’s Exhibit' 1-3. Prior to his release from incareeration, Cyr was referred Jto the
Multidisciplinary Team to determine if there were probable cause that he met ,t_he

requireme_nts to be a sexually violent predator pursuant to the -Sexually Violent Predator Act,

S.C. Code Section 44-48-30. | Probable cause was found at each of the stepsin the

evaluation for the sexually Vrolent predator program 4 o | o

~On Apr11 9, 2012 Cyr proceeded to trial before the Honorable erham P. Keesley

_ who had granted Cyr s motion for a bench trial. Cyr ‘was represented by Anna R. Good and‘
the state was represented by James G Bogle Judge Keesley found that Cyr was a sexually : .

'Vlolent predator Judge Keesley 1ssued an order commlttlng Cyr to the Sexually Vrolent‘

Predator'Program. Cyr s attorney filed an appeal. Thrs appeal follows.




ARGUMENT

The trial court erred in allowing the forensic expert, Dr. Peggy Wadman, to testify about the

details of the sexually violent offenses that Appellant Cyr previously pled guilty to during

his trial for commitment to the Sexually Violent Predator Program.

At the beginning of Cyr’s tr.ial,. defense counsel made a motion for a bench trial
instead of a jury trial. She related that Cyr‘wanted a bench trial, and the state had not
'requeéted a jury trial within thiﬁy days o'f the probable cause hearing as reqqired by statute.
R.44,1.11-23,

| The state argued that i;[ was their sténdard practice to re(iuest a jury trial. R. 45, 11. _16-.
—R. 46, 11. 22. The judge state(‘ivthat he did not have a defI{and f(;r a jury trial in h1s file. R.
; 46, H. 23 —25. The j}u_dg'e granted 1Cyr’s'reqﬁest for a bench trial. R. 50; 1. -/14 — R.51, 1L 7.

Dr. Peggy Wadrﬁan, the forensic ?syéﬁiatrist who evaluafed Cyr, testified at his trial,
that Cyr had three convi'cﬁons for committing a lewd act on a child. R 57,114 -R. 61,1l
25."While he was incarcerated on these three charges, he Qas ‘indicted in the ‘state of
Connecticut for sexual assault in the ﬁrét degree, and sexual éssault in the second degree
involving three young fnale relatives. These occurred when Cyr‘ was approximately 12 — 14
years oid. R. 71,1L2-R. 7,115, |

‘As Dr. Wadman startéd to describe the detailé of the six offenses,.defense counsel

»objected to the details of the offenses being admitted. Counsel argued tl\lat the sta_te'had'to
prove only that he had the conviction, and that he suffered from a mental abnormality or

personality disorder that would make him more likely to engage in sev‘xually violent acts.

Counsel argued that the details did not go to the fact of whether he had a mental abnormality




or personality disorder. The details only weﬁt towards brejudicing the judge about the facts
of the case. R. 62, 11. 24 —R. 63, 1I. 12.

The state arguéd that the Supreme Court helci that the details were relevant and the
prejudicial value was outweighed by the probative value under Rule 405, SCRE. The state

also argued that the details were significant as the psychiatrist relied on these to make her

evaluation. The state cited the cases of Luckabaugh and Ettel. R. 63, 11.-13 —R. 64, 11. 4.
- Defense counsel argued in.re'sponse that‘the iﬁdictménts contained all the details thét ,
Were néedéd for the doctor to make; her é_vélluation. The tirial judg<; ovérruled thé objection.
R.641L6-14. |
Dr. Wadman déscribgd the first incident aslolccﬁning in Augﬁst 2000 when Cyr was
.approximately eighteen years old. R. 65, 1. 2 - 8; R. 847," 1. 19 —R. 88, 1l. 1‘; The victixn was
a ten year old girl who.told her mother that Cyr tried to put his hand down the back of her
. pants when he was baby-sitting her. 4Then on another occasion, he made her iay down and
humped hér. This was a guilty plea also. R. 67,11. 1 =R. ‘6_8,‘11. 19.
_Tile second incident involved a five year old gi'rl ‘who Aw'a; in a shed with Cyr who
: allegédly made‘:.‘the girl lay- down. He then thrusf his pelvis and geqital‘ area against her
genital_Aavrea._The girll said he “humped” her. Cyf pled gﬁilty to this of‘fense.. R.65,11.9 - 25 ;
R.12-R. 67,1 15. ..
The third incident involved a seven year old girl whose aunt was Cyr’s girlfriend.
The girl said that Cyr touched her genital area with her clothes on several times between

July 1, 2004 and December 31, 2004. Cyr denied these allegations but said he gave her

baths. R. 69, 11, 6 — 25.




The Connecticut incidents involved his sister’s three sons ages three, four, and ﬁve.
R.71,11. 14 -R. 72, 11. 18.

Dr. Wadman diagnosed Cyr as heving a mental ébnormality of pedophilia which_ is
an attraction to prepubescent children. R. 106, 1. 16 — 23. She said he also euffered from a
bipolar disorder. R. 107, Il. 1 — 25. She' also diagnosed him as having an antisocial
personality disorder. This meant that he exhibited behavior that included a disregard for the
rights of others, failure to conform to.social norms, and a lack of concern for the welfare of
others. R. 108, 11. 14 —22. g |

Dr. Wadmian testified that Cyr met the legal criteria to be a éekually viole'nf predator
.and waé likely to com;rli‘; future' ac,tsl of sexual Vio!ence unless he was corﬁr_%ﬁtted fg) a: feci‘lify ’
for leng-term eontroL care, and .t;eat’ment., R 111,11 1 — 25. |

The trial judge found that the ét‘ate had established that Cyr met the criteria to be a
sexually violent predator. R. 147, IL. 14— R. 148, 11, 25.

The _§exually violent predator act at S.C. Code Section 44-48;30 provides that a
se*ually violent predator had to have convicted of a sexually Violent offense as provided in
the stetufe and has a mental abnormality or ‘r’Jersonality disiorder that would make him likely '

to corﬁmit sexually violent acts in the future unless he was committed to a facility for long-

term care, control and treatment.

In the case of In the Matter -of the Care ahd Treatment of James P. Ettel; 377 S.C.

558, 660 S.E.2d 285 (Ct. App. 2008), the Court of Appeals rﬁled that prior incidents that did
-not result in a conviction eoﬁld be admitted. The court. ruled they were relevant and -
édrnissible. However, there Was-nd discussilon'o'f. whether the details of the offenses and

incidents were at issue.




In the case of In re Luckabaugh,-351 S.C. 122, 568 S.E.2d 338 (2002), the Supreme

Court ruled that the state did not prove that Luckabaugh was a sexually violent predator and
remanded the case for a new hearing. The main issues dealt with the constitutionality of the
SVP statute, and that the trial judge did not include sufficient facts in his order.

Cyr’s case is distinguished from both as the issue of the details of the offense being
admitted was not specifically addressed in either case with sufficient speéiﬁcity

In the case of In the Matter of the Care and Treatment of John Phillip Corley, 353

| S.C. 202, 577- S.E.2d 451 (2003), 4the .VSupAreme court held that indictments outlining details |
undérlying the defendént’s convictions fs)r assault ’and battery of a high and aggravated
nature (ABHAN) and criminal sexual conduct (CSC) were admissible. The Court wrote that
tﬂe probative value of the details upderlying the ABHAN and CSC convictions, és presented
in the indictmg:nts, outweighed the danger of préjudice.

- Defense counsel in Cyr’s case argued to the court that thé indictments contained
sufficient details for the evaluation, and that more in-depth details were not needed. It is
clear from the ruling in m, id. that the Supreme Court agreed. The trial court erred in

allowing the prejudicial details which were outside the indictments to be admitted.




CONCLUSION

Based on the above, the trial judge’s order of commitment should be reversed and

- Cyr released; or in the alternative remanded for a new trial. .

This 5th day of September, 2013.

Respectfully submitted,

LaNelle Cantey DuR
Appellate Defender
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