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(Whereupon, the trial of the State-of South
Cafo]ina v. Marcus Daniel Allison continued, with
all parties being-present, on Tuesday, April 24,
2012, at apbréximatexy 9:37 a.m.)

THE COURT: As I was coming in the bailiff handed

-~ me a sheet of paper says David Ownbey as foreman. I'm

B

gonna.mark fbat as Court's Exhibit Number 1.
. (Marked for 1gént1fication and reqeived in Court'§
evidence was Court's Exhibit 1, jury note selecting
DaVid Ownbey as foreman of the jﬁry;) A |
THE COURT: Anythipg froh tﬁe{State before we bring

the jury in? | | ' | |

\.MRT‘WAQNER: ‘YourAHondr,‘We'Ve got a cgup1e of
motions, ju;ﬁ briefly.
THE COURT: A1l right.

State's Motion Re'étatefs.Witnésé‘sinfmina1 Reéordf

MR. WAGNER: One of the witnesses ;haﬁ would

testify for the State is a Dona]d.Génti1ey He has a

Vcrihina1 record.  The record is, I'm gohna say -lengthy

but most.of‘ft was non convicfions; or in 1§ok1qg at the
Rule according tp 699 for impeachﬁgnt, ourvposktion “
would be,anything other than tﬁe first two qonvicfions
from South Carolina, whigh afe theft of utilities,
-electric curreht,.which were 30-day magistrate-level

~

offenses. He was convicted of one of those in 2010 and

~
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. State v. Marcus D. Allison -- 04/24/2012

one in 2011. Those I think would be fair game.

Anything else on his rap sheet I think would be too
remote. Some of it, fhere was a vehicular homicide
charge from the 1980s which the State would submit would
be too remofe.

And there was some'so}t‘of anAun1awfu1 confinement
kidnapping chargé from Florida from I think like 1990 or
somewhere in there which also it would be too remote.-
He got threé years' pfdbafioh for thaf. | |

"THE COURT: _A11 right. So he's got two counts of
theft of{uti11fies, one count of vehicular homicide, and
one count of what? | | “

iMR.'wAGNEﬁ: Kﬁdﬁabping\dr uh]éwfu1fcdnfinemént,
somethiné tojfhaﬁ effect, ffom\ZOOO. |
~ THE COURT;‘“What'Aid he gét; whai'did‘helgét on
that?’ B D : |

- WR. wAGNER:¢‘ThréELYears of;p}obétionlﬂ
‘THE COURT: So Ehaf'w6u1d'héve‘f1hishéd in 20032
‘~MR¥‘WAGNER: ‘Yes,_sir, bﬁt 1£ wasn;tvcoﬁf{nement.
So-I‘tHinknthe Rule -says when they werelreTeased from

confinement. Our position would be those are too

remote.

THE COURT: :A11,right. What is the Défense's
position?

MR. BURR: Your Honor, I'm at a very definite
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disadvantage. 1I've been trying to get this rap sheet
for weeks. It was handed to me about 12 minutes ago.
It's twenty-something pages. Most of it is out of
state, I can't interpret it.

THE COURT: Let's take a break. I'17 give you an
opportunity to look at it, okay?

MR. BURR: Yes, Your Honor.

THE COURT: Anything else?

State's Motion in limine re Third-Party Guilt:

MR. WAGNER: Well, there's aTsd -- I don't know
where the Defense is going, .and I'm just anticipating.
But - I would have a mofion in fimine as far as
third:pafty guilt. This same Defendant'or the same -;
this Defendant I think made some statements to ‘the
police trying to blame it on this third party, and I
just would ask for a motion in Timine to exclude that

unless it's,.as I think the Rules say, it's got to be

evidence.that would be inconsistent with his guilt, and

I don't think with what we're gonna present that there-
is anything that's gonna be inconsistent with him being
the guilty party. And as a result I don't thirk they
should bé going down the road of just trying to blame it
on this other guy who will be testifying. |

The Court's Ruling on State's Motion in Timine:

-THE COURT: A11 right. I'm gonna deny your motion
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in 1Timine. I'11T wait and see how it's presented ---
MR. WAGNER: Yes, sir.
THE COURT: -- and things of that nature, okay?
MR. WAGNER: Yes, sir.
THE COURT: Okay. Anything else?
MR. WAGNER: Nothing from the State, Your Honor.
THE COURT: A11 right, Mr. Burr, how long do you
need to 1odk over that 1ist? You said it's 20 pages?
(There was no response.)

THE COURT: Well, let's take, just take a look at

it and let me know. Let me know when you have had an

opportunity to look at it and we'll take it back up. If

they just got it to you, I want to give you sufficient

opportunity --

MR. BURR: The prosecution dfd'agfee to both of the
South Carolina convictions? -

THE COURT: He sa{d he agrees to the theft of
utilities, but he says that that's it, nothing else on
there. ~ |
MR. WAGNER: Well, Yoﬁr Honor, I thjnk the Rule

calls for anything over a year if it's been the last ten

years, or if you think it's more probative than

prejudicial.

THE COURT: Or a crime of moral turpitude.

MR. WAGNER: Yes, sir. And I think thefts would
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be, what we used to call were crimes of moral turpitude

or dishonesty, I think those‘wou1d be fair game. A

~vehicular homicide from twenty-something years ago ---_

THE COURT: Well, see, I don't know. If he just

got that and it's 20 pages, I'm gonna let him take a

Took at that and then let him let me know which ones he

wants to cross-examine him on-and I'11 make a decision.
MR. WAGNER: Yes, sir.
THE COURT: Okay?
MR. BURR; May it please the Court? We had

prepared a motion .for third-party guilt. But if you

“would 1ike for us to preéent that as it develops, we

certainly would waif and present the evidence.

THE COURT: Well, what was your motion, thaf he be

.allowed to.do it?

MR. DENNY: Yes, Youf Honor. We are in a position

based on the discovery we received from the State, there

were Stétemehts directly .from the State's witnesses that

puts the evidence in his hands based on the rule of

"Gregory and the subsequent cases in Holmes, basically

this is a significant chain of facts that points toward
this other .party.

Not only did the victim identify the evidence, or
the alleged stolen items in the -State's witness's hands,

the State's witness admits to basically having it. And
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I believe that this is not pure conjecture or this is
not just some remote, you know, trying to point to
someone else. But there's a clear chain of facts to it.

This falls within Gregory, it definitely fa]]s4w1th1n
Holmes, ahd we believe that th%rd-party'gui]t should be
allowed, and we can.éddress it on motion or as the
evidence is presented.
| THE COURT: Well, 1et me hear from you on that. It

they are saying that there is eyidence? ' |

MR. WAGNER: The‘evidence-that the State is gonna
present is the victim and this Defendant, they lived in
adjoining‘campefs. The victim was outage worker who
Tived in his camper full-time, he was six @onths on the
road, out on the road of the year ‘from Arkénsas 11y1ng
in his camper. This Defendan& Tived 1in the'camper next
to him. |

The victim went on a 12-hour shift, he came home,
his héﬁe had been broken into. He gaQe an immediate
list to the police of what was missing; a numben;df
which was a number of movies, and he had the Specific
titles that were taken. One of those titles was seen on
this other guy who was carrying it out, I think he would
testify that he was carrying it out at the request,nin a
bag, along with this Defendant, was carrying another bag

out for that guy. He gave him a ride and they dropped
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him‘off with the stuff._.But he, again you can say he
was carrying it out, but that's a11,‘that's all they've -
got. |

THE COURT:. Yeah. But, I meén, if he's saying that
he had nothing to do withvit, f.think they're probably
gonna be able to get into it. I thought you were just
saying thgy were pointing the finger at just any third
ﬁarty out there with‘absp1ute1y_n9 ties that fhere was a
third party invo]vedLL_There is a thirduharty'invo1ved.

MR. WAGNER: He was notldharged. And our
contention is that he was not 1nvo1yadil‘

THE COURT: But he was there? .

MR..WAGNER: But he was there}‘yés.
The cburt's_Ru1jng_oﬁ ThirdJPar{y GuiTt: ‘

| THE COURT: Okay. All right. I'm goﬁha allow it

in. - o
MR- DENNY: .:Thank you, Your Honor. And;rYour
Honor, the défense would haverne additional motion.

THE COURT: \A]I right.
Defense Motion‘io Supp(e§s Evidence:

MR. DENNYi ‘Basically we are moving to suppress any

evidence regarding the location of anything that was

. found 1nside:the victjm's -- or inside the Defenﬂant's

RV because the State failed to preserve evidence

whenever they investigated the crime scene.
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54

Specifically, in the limited discovery we received,
they made reference to taking pictures of this crime

scene back in May of 2010. They had photbgraphs, they

"had those photographs. We be1ieVe_the State was gonna'

use those photogfaphs at sdme point to show that the

tools that were taken from .the Defendant matched either
scar marks on the RV that was broken into, that the
Tocation inside the RV, you kndw, was a concealed,
hidden, specifically doné to hide where the Defendanf.
a11eged1y put the stuff.

Those pictures have disappeared. WexhaVe,‘under
Chesebfough (phonefic){“basica]1y either béd’faith or a

two-prong'test where you've got to show that it Was

‘necessary for ‘the defense and that it's exculpatory.

wWell, the State has aééeffed basically that {here"‘
was a freshly glued panel hiding where the Defendant |
é11eged1y put tﬁis'stﬁffl “We Wajted for the‘pictufe to
stiow that there was nq‘freshly'g1ued panel; that it |
wasn't something that was done intended to hide. And if
we had those photographs, we coQ]d have 1nvestigated-ﬁt

and had someone eva1hate‘whether'or not that glue

substance existed. But the pictures have disappeared.

THE COURT: A1l11 right. What's the State's position
on that?

MR. WAGNER: Your Honor, there were pictures. taken.
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They.tried to take the pictures of the‘erime:scene.
They were. put on a djgita1 camera. Somewhere along the
line one of the chief officers that was involved in it
right after that took a new job at nuclear security at
Duke Power. He left his cémeras. AApparent1y, as they
do down at the Sheriff's Offiéé, they're short on
materials, somebody e]ée got that camera. We don't know
quite where those pictures went.

The officers will be able to testify as to what
thgy.took pictures,of and how it 1oqked, but the fact we

don't have any pictures to me would have no relevance on

whether or not the stuff that they seized pursuant to a

search warrant. was admissib1¢ dr.not: I think that's'
whére he's going. We don't have the pictures. I wish
we did.

The Court's Ruling on motion in limine:
THE COURT: 1I'm gonna deny your motion in Timine.
If they lay a foundation, I'11 let them do it. But you

are certainly entitled to a jury charge on spoilage of

,evidence I think at the very least. If they want to

mention where theAlocétioh of éveryfhing was on
Cross-Examination you can bring up that they took
pictures aﬁd they've lost it, andv;hen~you get to chérge
to the. jury that fhey can infer thét the loss of that

evidence, it was evidence that would have been
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exculpatory to the Defendant and not necessarily in the
State's favor. Because I think that's what the law 1is,
that if there's spoilation of evidence, then the jury

can infer that that evidence is contrary to the case of

.whoever lost the evidence, which in this case would be

the State.
'MR.'DENNY: A11 right. Thank you, Your Honor.

THE COURT: I mean, you can still raise your
objection when they tender it and 1'11 address it then,
but as fér as the motion 1n limine, 1'm gonna deny your
motion. |

MR. DENNY: A1l right. Thank you, Your Honor..

Defense Motion re Possession of Child Pornography Charge: .

MR. BURR: May it please the. Court, Ybur Honor,:‘
just for clarification to be sure we don't get into a
mistrial area. As a r;§u1t-0f thg search, pictures were
found and cHargéS'were‘madeaforfpossession of child
pornqgraphyl 'Tﬁose charges héve now beén‘dismissed. I

want‘tHe officers cautioned not to bring up orAd1scuss

any collateral. charges that may have been Stemming from

the situation.

THE COURT: What's the State's position?
MR. WAGNER: Your Honor,'they did seize pictufés.
There were some pictures of what appeared to .be

juveniles in sex acts. The, those charges have been
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A

dismissed. We felt like we.could not proceed with

those, just not sure we qouid prove'the age of tHe
parties involved in the pictures. Sometimes those
things are hard’%o prove. We were not able to -- they
were not known pictures as ghey have in the child
pornography world, they were just people that looked
young, but hard to tell. They were originally takén for
that reason thinking, the po1ibe officers took them
thinking that's what they had.

I have cautioned everybpdy.not to go into that
because he's not on trial for that here today. I ddn“t
think we'll go into it unless they open the door by
virtue of comment on the 'search warrant ér what was
téken. I mean, I think they potentially could open the
door themse]ve§. We're not going into it. | -
The Court's Ruling:

THE COURT: -Yeah. I don't know. I'1l1l grant your
motion. There is no probative value to that, so I'11
grant your motion on that.

Defense Motion re Mentioning of Marijuana Seeds:

MR. BURR: - Your Honor, one of the incident réports
also a11udes'to some marijuana seeds being confiscated.
There were never any charges. That was never developed.
Certainly we would not want that brought up before the

jury any mention of the marijuana or drugs.
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THE COURT: What's the State's position on that?

MR. WAGNER: The same thing. We're not mentioning

" that at all.

The Court's Ruling:

THE COURT: A1l right. 1I'11 grant your motion on
that.
Defense Motion re Crowbar:

MR. BURR: And, Your'Honor, é]sq I wanted to view

the evidence that .was in custody. A five-foof crowbar

‘was confiscated. I guess the relevance was gonna be

\

that was used to break in. There is no expert witness
on the witness 11$t, no pictures of any pry marks. Once
agéin, I would not want a discussion of crowbars since
it doesn't-seem relevant to the case. |
THE COURT: VWhat'S'the Stéte's position?
MR. WAGNER: Your Honor, the crowbar that wés
seized was taken out of fhis Defendant's cémper. The

officers took the crowbar over to where the'Victim”s

camper had been pried into. It was a]uminum‘dobrs,

'a1hminum framing. The crowbar -- they did take pictures

of it which I don't have. The crowbar fit exactly. The
shape is unique in that it's flared out at the end.

I've got the crowbar here. It's flared out the end.

" They put the actual crowbar taken from this Defendant's

camper, held it up into the groove of the pry mark on
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the victim's camper and it matched exactly and they

would be testifying to that.

The Court's Ruling:

THE COURT: A11 right. I'm gonna allow it if
they're gonna be able to do that, if they lay the proper
foundation. I'm not gonna rule fn lTimine that 1t‘s
inadmfssib]e.

MR. BURk:|;Okay. We would -- well, that would
require an expert to testify?

THE COURT: Not necessar%]y.‘ I think théy can
testify that there was .an indention on the‘'door, the
crowbar fit that.

MR. ?URR:‘ That certafﬁiy goes back to our need for
those biéfures. If we had the picfures, we could have
our expert -- ‘

THE COURT: Yoﬁ can éross—examine them: Did you
take pictures?. . \

Yes. | |

Where are they?

They iost them. And they're gonna get a jury
chérge that says the jury can infer that those pictures
if they had been produced'wou1d not have substantiated
the State's case énd that's why they were Tost.

Defense Motion for Sequestration 6f Witnesses:

MR. BURR: And lastly, Your Honor, I would ask that
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Opening Statement on behalf of the State:

MR. WAGNER: Back between the night of May 2nd and
the early morning hours of May 3rd, the‘victim in this
case had gone to work. He was an outage worker who
worked over at Duke Power at the nuclear station. He
was here from Arkansas but he traveled roughly six
montﬁs out of the year and he had his own camper and he
lived in his camper, had pulled in to, .rented a camping -

spot for a month or two or three in Seneca. He just

happened to be next door to the Defendant, Marcus

‘ATlison.

The victim went to work that night right before

dinnertime, five, five-thirty, six, basically 12-hour

" shifts. When he came home early thé next morning he's

gonna tell you he saw this'Defendant and this
Defendant's friend moving aTound and they had been
partying all night. .He noticed immediately his camper
had been pried into, and under South Carolina law it
would be a dwelling because that's where he lTived.

And that's where the burglary first comes 1%.
Burglary first is a burglary ofta dwelling where
somebody goes into a dwelling with the intent to commit
a 'crime inside that dwelling, whether it be a theft or

assault or whatever. In this case it was what you would

mostly think of as a burglary. There was a lot of stuff
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stolen. There was three pistols, there wa§.a whole
bunch of movies. The victim didn't have TV reéepfion Xo)
he waiched movies on his off time. ﬁovies missing, some
other things. He gaQe a list to the police officers
when they responded.

And you're gonna hear from the two officers that
worked the case, predominantly Jarrett Price and Casey
Bowling. They came out there .and worked it. They're
gonna tell you what they found and what they saw. You
will see the evidence, some of the stuff that was stolen
oﬁt‘othis camper was recovered from the Defendant's
camper a short time Tater. .

There were firearms stolen. Under South Carolina

_1éw,41f somebody goes into a residence and takes, 1is

érmed with a deadly weapon at any point {thime or
somebody who was with them js armed with a deadly
weapon, then that's what first-degree burglary is,
that's an aggravating circumstance as 5150 would be
gbing into a.dwe11ing after nighttime. That's also an
aggravating circumstance which makes it a fifst-degree
bufg1afy instead of a second or a third.

This case is also grand larceny, which means that
this Defendant is charged with stealing more than a

thousand dollars' worth of property out of the victim's

camper, guns and TVs and a laptop and that sort of
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thing, and that added up to more than a thousand
dollars.

You're gonna hear from the victim, the two
officers, the friend of the Defendant that was there
that night, a couple of different propérty guys from the
Sheriff's Office to take custody of the property into
evidence that was taken: I ahticipate‘this will be a

pretty quick trial. 1It's gonna come to youfpiécemea1.

Every witness will probably add something to it so you

won't get the whole picture 1mmediate1y.4‘Sq, if you
would just béar with us, listen to each witness, see
what they've gotjto say and what they've got to ie11
you. '

At the end of this case we're gonna be asking for a

- guilty verdict on both counts. I think the evidence is

gonna show that we've substantiated that verdict.
Burg]gry is one of those things that-genera11y doesn't
happen when somebody 1is wétching, but it happens when
you are away, atAwofk éné not home. In this case
there's not gonna be anybody that éctua11y, to téstify
that actually saw this Defendant go in'thé place. But
1ike any case where you may not l1ook-outside, or you may
not look out your window and see it's raining, but if
you go outside and you see water all over the place and-

you see evidence that the rain occurred, this is gonna
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be a typical burglary case in that capacity. But you're
gonna know the evidence that was found in his trailer,
what was said and how he acted. Those things are all
gonna be critical in reaching your decision.

We ask you to just give al1l the witnesses your
atten;jon. We'll try to speed things up. I appreciate
your being here. I knowAyod have.taken a lot of time

out of your day and your week to be here and to Tisten

to this case for us. . The victim appreciates it, too.

And we will try to speed things along the best we can.
Thank you.
 THE COURT: Mr. Burr or Mr. Denny?
MRf’DENNY: ‘Your Honor, may it please the Court?
THE COURT: A11 right.
Opening Stafement on behalf of Defendant by Mr. Denny:

. MR. DENNY: Ladies and gentlemen, I am Keith Denny.

Along with Mr. Wilson Burr of the Oconee County Public

Defender's 0ffice we represent Mr. Allison.

You just heard the State where they were gonna take

this case. I would submit to you when you hear. the

testimony in this case, that's ndt gonna .support what
the State is alleging has happened. I believe that when

the State calls witnesses, you're gonna hear a story

‘about a person that should be sitting at that table

that's not. You're gonna hear the victim with his own
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eyes saw someone else had possession of his property.
You're gonna hear that same, you're gonna hear this next
witness, which we believe should be sitting at that
table, talk about having possession of some of the
property that's alleged to have been stolen.

Now, at the end of the day it is circumstantial,
all right? If you didn'trsee it raining but you walk
outside and see puddles, you can infer that it rained.
But when you have‘statements, not only by the victim but
by an investigation, by the, someone who could be a
Defendant in this case, all placing 1téms that were
é]]eged]y stolen in the‘possession‘bf éomeone-e]se
besides the Defendant, where you've got an investigation
that was pefforhed that could eé§11y,100k at oﬁher
people and spedificél]y one person in parficu]ar_that
isn't at the defense table, you have to ask yourse1f,
was it a circumstantial evidence as to the Defendant or
circumstantial eyidence as to another key witness the
State is now trying to-put on to prove their case?

Now, with regards to other witnesses that the State

we believe will present. The 1nvestfgation. Again,ino

one was there that saw what allegedly happened. But we
do know that certain things were taken into evidénce.
They are going to present some of those things here in

this trial. We know other things that were taken as
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part of theif investigation which have disappeared that
they have not been able to produce that we know was
taken at the time of the investigation by the police.
Now, we're gonna ask for an explanation as to what'
héppened. Now, we'1l be able to, you Knowﬁ
cross-examine their witnesses, try to find out where
some of this information is. But at the end of the day
we know that things, we believe the testimony is gonna
show that things that wére basica11y.invest1gatéd afe
not gonna be presented here.that were available, and
we're gonna ask that this jury conéider 6ot-on1y the
fact the State is trying to.make its case against the
Defendant,,but‘the fact that there is going to be
testimony directly pointing to‘andthér-person who had
possession of the alleged property, who the victim will

also state saw had that properiy, who had means of

"taking the property, and that there.are specific pieces

of information which we will state have basically not
been presenfed or‘has not been provided by the
authorities aﬁd law enforcement in this case that will
go directly to you drawing that circumstantial evidence
inference which is relevant to this case.

At the end of the day, we agree that there is a
limited amount of information that's gonna be presented.

I will do what we can to make this an expeditious effort

\
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for you. I understand you are taking a 1ot of your time
out of your week to be part of this jury, and we thank
you. We know that's a 1ot to do to sit here and go
through thig for the week. We appreciate your
attention.‘ We would ask that you focus on each of the .
witnesses, give them your full attention. We'll be
doing our'examinatidn of the witnesses for your review
of their testimony. At fhelend of the day it is our
position that the State's evidence does not support a
gu11ty verdict in this trial, and we believe that
Mr. Allison is not guilty. Thank you.

'.THE COURT: A1l right. Ladies'énd gent1emen, we'Tll
begin the evidenf{ary portion of the trial at th}s tfme.

The'Sfaté'can call its first witness.

MR. WAGNER:"ThéHk you,-Judgé.

The State would call Bruce Ke1iey:

"THE COURT: A11 right.

CWhereupon, fhé w{tness, Bruce ‘Kelley, was sworn by

the Clerk of Court.). |
Instructions to Jury by Court about Taking Notes:

THE COURT: Before we get started, I understand
some of the jurors wanted to take notes; is that
correct?

JURORS: (Nodded heads.)

THE COURT: Okay.' I'11T pass out the pads and some



11
12
13
14
15

16
17

18
19
20

;21
22
23
24
25

25 79

State'v._Marcus D. Allison -- 04/24/2012

- writing pens or pencils to them. Go ahead and give

everyone one, all right? We need to get a pad for

. everybody.

Ladies and gentlemen, some of you asked to take

notes and I provided each of you with a pad and a pen or

a pencil. Now, you do not have to take notes if you

don't want to. You are entitled to take notes if you
wish to take notes, and I'11 give you some instructions

on note taking when I instruct you on the law in the

-case.

However, thé»fﬁrst thing I need to.advise you is
that any notes that you take are personal to you. You
take notes to remind you of facts or testimony that you
feel is 1mportant to you. Some people are better note

takers than others. . Some people are better Tisteners

than others. You.are not required to take notes, but if

you choose to take notes, you- are a]Towed to do so but -
they are personal to you. .So, first of all, you need to
write your name on the front of your notepad to make
sure you always get your notepad back and don't get
someone else's. A
Number two, when you leave the courtroom, you will
be required to leave your notepad here in the jufy-box

and we'll give them back to you when you return.

Number three, in taking notes, if you choose to do
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so, don't try to write down everything a witness says.
It may cause you to forget about or not listen or not
hear certain testimony that: they give; If a witness
testifies to something that you feel fs important, then
make a quick note to joggle your memory and to remind
you at a later point in time. But that is the purpose
of note tékihg. It's not to take down everything
éomebody'Says,'but to remind yoﬁ of matters that you-
thﬁnk-is'important, okay? A1l right. |

Please g%ve the court reporter your’fuli naﬁé, sir.

The witness: "~ Bruce Tins]ey KeiTey, Junibr.4

THE COURT: A11 right. Thank you.

T Mr. Wagner?
Whereupon,

- Bruce T1ns1elee11ey; Jr.,

after first having been duly sworn, testifiéd as
follows:
Direct‘Examination by Mr. Wagner:
Q. Mr. Kelley, where are you from?
A I'm from Jonesboro, Arkansas.
Q. Okay. And are you from Arkansas origina1192
A My dad is.retired Air Force. We moved toiArkansas
since I was in about seventh grade and I've 1ived there

ever since.

Q. Okay. Back in May, May 2nd, May 3rd, 2010, where
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t

were you employed, what were you doing, and where were

.you?

A. I actually worked for a subcontractor called Power
Equipment Maintenaﬁce. I was working at the Oconee
Nuclear Station as a millwright doing outage work. I

~was working six 12s.

Q. You worked six 12-hour shifts a week?
A. Yes, sir, I worked six a week with them.b
Q. Explain to me what that is, just out of curiosity.

What do you do?

A. Basically I'm an industrial maintenance,
mechanic/machinist, I guéss you could say.

Q. Okay.

A. I~basica11y work on rotating equipment.

Q. And aé part of those(job duties, did you traveT
around the country? |

A, I travelled extensively. I was on the road
probably six months out of the year. I go to'work one
place a month or two and then I go somewhere else and
work . I had a camper that I took with me just purely to
stay out of hoté]s and all the frustration that goes
along with hotels.

Q. Okay. And were you living in a camper at

. | ?

A. Yes, sir, I'm not exactly sure of the 1ot number.
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They weren't clearly marked. But it was the lTot next to .

Marcus Allison's camper.

Q. Okay. And that would be the Defendant?
A. Yes, sir. ’ |

Q. How long were you there as far as like week,

months; how long was your job there?

A. An outage in Oconee for my job typically Tasts a
month, give or take a week or two. I mean, sometimes
it's two weeks, sometimes over a month, sometimes almost
two months. It just depeﬁds on the job scope and the
time I'm working.

Q. ~ What is your general shift? What hours do you

~work?

A. I had normally swapped over for nights. I was six

to six at the night shift at the time this incident

occurred.

Q.. Okay. And this occurred on the night of May the
2nd, early morning of May the 3rd?

A. Yes, sir.. .
Q. .And pfior to that did you know the Defendant?

A. I met -- the first time I'd known him was
approximaté]y maybe two weeks prior to this incident
when I pulled my camper in qnd he was 1iving there. He

Tived next door to me. I kind of made friends with the

guy, you know, saw him every night, had a beer or two
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with him, I kind of considered him my friend at the
time. I know he was having a hard time financially and-
wasn't working and didn't have a vehicle, and I actually
felt sorry for him. 1I'd actually bought him, taken him
up to the store and bought him some supplies, groceries,
things of that nature, about a week before this
incident.

Q. On the day this happened, were-ydu 11vipg in your
camper at that location, that was your dwelling?

A. Yes, sir.

Q. And what time did you leave and what time aid you
get back? |

A, I left at approximately 4:30, 4:451sh-to go to

work. My shift. started at 6;00.

Q. Was your camper 1ocked up - -
A. Yes, my camper was locked up. I had been broken
into before, and I'm always a little paranoid. I make

sure my camper is well secured every time I leave.

9. Had you ever begn broken into .at this location?

A. Not at this location.

Q. Okay. When you retUﬁnéd home, approximately what
time was that?

A. It was approximately 6:45 in the morning. * I pulled
in and when I.came up to my camper, I saw Marcus

Allison's camper, it's probably. the distance from me to

N
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you, I guess you could say. It was a close proximity.

I saw some movement in the windows and it looked 1ike a

'shadow of somebody in the window when I pulled in, which

I thought was kind of odd. Most people aren’'t up that
early. And I pulled in my camper and noticed my camper
was broken into. And I went in there and looked around
called the police roughly about 6:50. They said they
were on a shift change and it was gonna be a few minutes
before a police officer could come out there.

It was raining at the time, but I noticed some

“‘commotion and I saw their camper door open and Marcus

Allison and the Rags 1nde1dua1 had waTked out. And I
went over and asked them, you know, being in that close
a proximity they would havé seen or known if something
had happened. |

So I went over fheré and I asked them,'énd'théy
said that they did not hear anything from my camper.
They said maybe about 1:60 15 the morning they had\heard
a ruckus up the hill, I guess you could say, but tﬁey
did not know . what that was.

I asked thém} well, I didn't, the individual with
the Ragé, I'm not exactly sure of his name, the guy,
Marcus Allison's friend, asked what all was stolen. I
told them I had two guns that were stolen -- actually

three guns'thaf were stolen and some miscellaneous
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items.

And I had described the guns to . them and we kind of
talked for a few minutes back and forth. He said that
must have happened before he-got there because nothing
in his truck was stolen. He had about an eighties model
Chevrolet that had an air compressor and a bunch of
tools in the back,Aand he said nothing was missing from
his vehicle.

Q. ‘Okay. Did they tell you they had been up all night

partying?

A, Yes. I could smell,.I smelled alcohol on both of

the individuals and they were both acting réa11y'
squirrelly, I guess you could say.

Q. Did tﬂey tell you they;d ﬁever been to bed?

A. Yes. They said they'd been up all night and théy
would have heard someth{ng and all that. They said they
were surprised that they didn't hear anything.-

Q. What exactly did you have that was missing, if you
could kind of give us an idea, how much was it worth?
A. Okay. I had a 1ittle ..38 caliber Derringer, it's
a two-shot pistol that's a break open. 'It was worth
probably about a hundred bucks. The replacement on my
insurance I thought had %t at 350 but I think 4t was
worth in the heighborhood of about a hundred because it

was a used and it was an off-brand model.
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A 1911 .45 made by Rock Island that was valued at
aboﬁt $450. And I had a 1ittle Russian 762*25 caliber
pistol that was worth probably about 150.

I had a 22-inch TV that I would value at about
$300, and I had a 19-inch TV that I value at about $200.
Q. Were those. both flat screens or ---

A. They were both flat screens, you know, the new flat
S ' . :
screens you can look at movies with,.

Q.- Okay. What else did you have stolen?

A. I had a multi-pack DVD that had “Asy]um;“ "The

Hi11s Have Eyes,' and a third movie that wasione of
those three packs 1ike ybu_get from Wal-Mart. And I had
"A House of a Thousand Corpses" DVD. And I had seasbn 1
of "South Park" that I knew was missing because I had

one that I had recently watched and a stack of them were

missing..

- Q. - Did you have a 1ot of movies there that were still

fhere?

A. ~Yeah. I still ﬁad a lot of movies. It almost
looked 1ike they had ﬁicked through and chosen'fhe ones _
they wanfed, which I %ound kind of odd, but, you know...
Q. Why did you have a lot of movies?

A. Basically when'I travel I don't have a satellite
dish with me., and pulling your TV off the air can kind

of be hit or miss and I just Tike to have some kind of



00 N OO O R~ W N -

_‘x
o ©

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

33 g7

State v} Marcus D. Allison -- 04/24/2012 -- Kelley/Direct

noise. I have trouble s1eep1ng_ﬁn1es§ I have a TV or
éomething going, so I just have a stack of movies I
rotate througha

Q; bkay. But there were oniy certain titles that were
missing and you were able to determine what those were?
A. Yes.‘ Because I had them in kind of a separate
stack from the ones I had just recently watched, and

théj,was the stack that was missing.

Q. Were the guns ‘Toaded and .operable?

A, The guns were loaded and operable. And it really
kind of surprised me. They would have had to have taken
some fimelto find them because I‘had {hgé hidden very
well. One was right up under the mattress and one was

under a stack of clothes. Somebody had taken their time

~when they had gone through my camper.

Q. You,had been gone 12 -hours?

A Yeah, I had been gone 12 hours.

Q. What else was stolen?

A I had fhe guns, the DVDs, the movies.

I also had a liter bottle of Evan & Williams that
was. about two-thirds:of the way full. And I also had
some prescription medicine that was missing. I think it
was a Tramadol, I believe. I'm not a hundred percent
sure what it was. it wash't an opiate because I take

drug tests fairly regularly. It was just 1ike a really
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strong Tylenol is what I can tell you. When you work a
12-hour shift doing physical work, I'm a bigger guy, I

get aches and pains here and there. I was prescribed

that and that bottle was missing.

Q. Did you have any ammunition taken?

A. I had some 7.62 by 39, a thoﬁsand round case, but

there was only 500 rounds. I'd been to a gun show up in
Charlotte, and I purchased that at the gun show and it
was 1in my camper.

Q. Okay. What brand and wﬁat ---

A. It was Wolf 123 grain‘ho11ow point.

Q. ,Okay. What was the total value of the stuff that-
was taken, approximately? o

A. Well, the TV was 300 for the bigger TV, 200 for:the
lesser TV. I had an Acér laptop that was stolen that
was worfh?ébout $300, I had the guns, and thé liquor,
and I've had so much stuff missing I'm trying to
remember them all. But I had the, I had the guns, the
ammunition, the alcohol, the DVDé, and the prescription
medicine.

Q. Okay. 'So-caﬁ you give us a dollar figure on that
probably?

A. Okay. The gun, the first gun was about a hundred
dollars. But the surplus Russian Tokarev was about 150,

the Rock Island .45 was about 450. The big TV was about
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300, the 1little TV was about 200. The ammunition was
probably 80, 90 bucks. .And then‘i had the alcohol which
I guess was about fifteén,\sixteen dollars for a bottle.
6. I guess my question is, was over a thousand dollars
or less than a thousand dollars?

A. Yes, sir, well over a thousand. And I had to
replace the camper‘door and that was about_$800 to get
because those aluminum frames I had to have it replaced.
It was damaged.

Q. So you went over and. talked to theADefendant and

his friend, Rags?.

A. Yes, I did. I noticed that they were coming out of

~the camper. The Rags individual had 1ike a small,

overnight-type toiletry bag and I noticed the "House of
a Thousand Corpées" DVD, whfch,I,knew was missing kind
of sticking up out of the corner of it, and I saw Marcus
Allison withAbﬁg military surplus duffle. And I was
pretty aggravated at the time. I did not confront them
at the time because I knew I had guns missing and I
figured if they had broken in to me and they were armed,
I did not want to make the confrontation escalate.

A. And what kind of time frame between the time you
got home and called the police, found your house
burglarized, and you saw, you say the Rags guy with the

black bag and how big was it?
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A. It was two foot roughly, maybe about that big
(indicating), it was a 1ittle overnight bag.

Q. And you saw ATlison with ---

A. And I saw Allison with a big duffle bag, big
mi1ftar11y flip-over.

Q. How big was it? _

A. Probably about waist high, big, ones like you would
put . camping supplies and whatnot in.

Q. What did they do with these bags?

"A. They stuck them in that Rags individual's truck,
and left at approximately 9:00, 9:05 before the police
officers got there.

Q. Were these bags biQ enough to have put a lot of
your stuff in?
A. ’Yeé, most of-my stuff. - The only thing I would see

Jan issue not fitting in tﬁe bagvis my bigger TV, they
would have had trouble fitting it in the big baé, but
everything else would have fit in the two bags.

Q. Did this Defendant have a vehicle at the time?

A. No, he did not have a vehicle at the time.

Q. When you left for work that night, was, do you know
if he was home or not?

A. I did not physically see him. But when I get up
and I leave, I didn't talk to him that evening.

Q. Okay.
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A. I could not say a hundred‘pqrcent whether he was
there or not.

Q And he didn't have a car to where you'd know?

A No, he doesn't have a thic]e, sb I wouldn't know;
Q. ~ And he didn't have a job?

A He was not working that I'khew of.

Q. Okay. Like you say, you had bought him food
ear]ier? | | | |

A. Yes, sir. I actually _.knew he was hard on Tuck..

- Everybody. -has hard times here and there.. I actually

gfeTt sorry for him at the fjmémrAAhd I knew he was part

Méxican.» I talked to him when I got bff‘from work every

. once in a whiie, you.know,ﬁhadia;beer'W1th him a time or
14
15

two{ .You‘kqQWHAIAcdhsideredAhim a friend at the time.:
Q. Where was the last time you saw the Defendant and
approximately what time?

A. Approximately 7:00 the morning that I was *broken

into.
Q. Okay. But When you came home.
A, whén‘l came home? "
Q. ‘I mean’aftér you éaw_them loading the bags in the

“.truck.

A. They drove off and then. I talked with the police
officer and he came up as I was talking to the. police

officer and seemed very fishy. 'I was actually in my
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camper talking to him and he came in and started talking

to him. He was teiling the police officer to dust for
fingerprints. You could tell he was intoxicated and not
acting right.. Hé acted very suspicious in my 6p1n10n.

He had asked what all was stolen, tfying to feel out
what a11.wé'Wefe talking about and .all that kind of
stuff. - |

I'had abtﬁa11y.ta1ked to the officer --‘between the-.f
duffle. bag and seeing them leaving, I told the officer I
sUspected‘him. Yoq‘kﬁow, I hate to'éccuSeisomebody; but
all fhat'évidenpélreé11y hadvme'SUSpécting;Marcug
Allison. - |

Q. * Was this after he had driven off with ‘the bags?

A. - Yeah, it was aftef he had driven-off with the bags. .

I never saw him.pull -up. ' He just walked ubQWhen'he saw

me talking with the police officer.

“Q. How mdch‘longer;affer'théy‘héd'driven off was this,

épprbximéte1Y?

A. ~Appf0xﬁmateﬂy.15 mfnufes.

Q. Okay. So they wasn't goné Tong?

A.'vNo,“sir. | |

Q. Then what did you see next? Did you see them doing
anything e];e unusual that mﬁrning?' | |
A. After the officer had left, I was still pretty ﬁot

and mad and cou1dh't réa]]&‘get to sleep. I was sitting
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up looking out my camper window and I saw Marcus
Allison. The first time I saw his door open and was

walking out with what appeared to be some kind of a

'shovel, a black instrument going back in the wdoded area.

behind the camper. And I thought that was very
suspicious because it was raining fairly heavily at the
time and he was in regular street c1othes!and you
normally don't go for a walk in the woods on a rainy
day.

And I called Officer Price énd he said he was gOnna
investigate them. During that time I had saw him come
and go approximate1y"ﬁdur times in and out of h{s
camper, off in the woods. 'He'd be gone for about ff&é,
ten minutes, and then come back.

Q. Okay. And did Officer Price come out there?

A. Officer Price came out there. And he had went and
ta]Red with Marcus Allison. I stayed in my camper
during the time. And I actually, finally when the
officer was there, I kind of fell asleep because I'd
been working a 12-hour shift, it was already about 10 or
11:00, I.had finally fell asleep in my camper ., And he
woke me uplat épproximate1y three to four o'clock, I'd
say the three to four time range, and asked me to go
over to thg camper, and he had my empty box of

ammunition and it looked to be that empty fifth of the



40

11
12

13

14
15
16

7

18
19
20
21
22
23
24
25

©® ~N O A~ ®W N -

: 94
State v. Marcus D. Allison -- 04/24/2012 -- Kelley/Direct

Evan & Williams whiskey and a DVD asking me if I could
recognize it, and I was able to recognize the stuff as
my items. And they basically went from there and I
think they waited to get a search warrant and I had to
go to work.

Q. Was it still raining at that time?

A. It was still raining at the time.

I.noticed, too; when we were sittﬁng out there
Marcus Allison was(acting Tike he was sorry, surprised
or whatevef. Hefsaid, "Don't Tet your stuff get wet,”
ana pulled it back in the camper because the DVDs in the
box was getting rained bh. I mean, he was basically
séying,A"don't let your stqff get.Wet," and he weﬁt and
pulled it in out of the rain.

MR. WAGNER: Beg the Court}s indulgence.-

THE COURT: - Al11 right.

(Stafe‘s Ex. # 1, bVD,‘was marked‘for

identification.)

(State's Ex. # 2, bVD, was marked for -

identification.)

(State's Ex. # 3, DVD, was mafkéd for

identification.)

- (State's Ex. # 4, Pry-bar, was mar?ed for'\

'1dent1ficat10n.)

(State's Ex. # 5, ammunition box, was marked for
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identification.)
(State's Ex. # 6, empty Evan & Williams whiskey
bottle, was marked for identification.)
(State's Ex. # 7, pair of black gloves, was marked
for 1dent1fication.)
By Mr. Wagner: h
Q. Let me show you what's been marked as State's
Exhibit Number 1 for 1dentif1cat%on, and also Nuﬁber 2
and quber 3. I'm gonna try to keep them for
identification. Refer to them as individuals, the
numbeern_thére, so the .court reporter can take it down.
State's Exhibit Number 1 foriidentification, do vyou
recognize that?
A. Yes, I do. I recognize it 'cause it has a scratch
on the front label and I noticed that there was a

scratch on the plastic and I had a lot of trouble

"getting it open and I remember cutting it out. And I

had é]so noticed when I got home, I had season 1 and
season 3. He did not.steal season 3. But I found that
the disk from season 3 is in the case which I ah hissing
from my other set of DVDs. And these are a CD and that
one is actually a.DVD from season 3. And I can
positively a hundred.percent identify this és mine.

Q. Okay. And you're séyﬁng not only because the

marking is on the front but because the two were
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switched.

A. The two were switched. The two DVDs are switched
from a season that I have at my house and in here. And
both of these -- this was purchased at Wal-Mart. I know
I bought a1l my DVDs, most of my DVDs from Wal-Mart. 1
remember I bought these shortly before the incident
happened. And I.cannot a. hundred percent identify this
as mine, but I know it was purchased from Wal-Mart and
it's the exact same tit]e,‘tWO DVD set that was missing.
Q. Okay. Are the titles of those moVies, are those
consistent with what was stolen out of:your trailer?

A. They are the exact titles of what was stolen from

' my camper.

Q. And at least as far as the "South Park,"_you say

“you can definitely identify --- B

A. I can definité1y a hundred percent identify --
Q. --- this as being your'pfoperty?~
A. Yes, I can identify this was mine. .

Q. Okay. And by the markings of the fact that the DVD

~was switched?

A. Yes, sir.

Q. Okay. And are those in substantially the same
conditfon as they were when they were stolen out of your
house?

A. Besides the fingerprint dust, they are 1in
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substantially the same condition.

- Q. Okay .
A. I drive around, go cross-country. My stuff gets
jumblied around all the time. I mean, they are not in

pristine condition, none of them are, because they get
knocked'over, things of that nature.
Q. I show you also what's been marked State's Exhibit
Number 5. I ask you, sir, take a look at that.
A. Okay. This is the case Tike I buy my ammunition, a
thousand round case but I only purchased 500 rounds
with. I have two sealed plastic bags with the boxes of
ammunition as it comes in. I bought 500 rounds at a gun
show in Chariotte pefore coming down here to South
Carolina, and this was the exact-style of box as that
box I purchased.

I know it was kind of odd that I would have it.
Not very many people buy ammunifion-a\thouéand rounds at
a time. . I'm a gun bo]]ector, gun nut; I guess it's just
one of my hobbies. And I buy 1arge quantities of
ammunition. Your everyday person doesn't buy 500; a
thousand rounds. at a time. I go to the gun store, pawn
shop and buy them. \

MR. BURR: Excuse me. I apologize for interrupting

Mr. Kelley. But he's testifying a good bit of opinion

as to what other people do.
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THE COURT: I sustain your objection.
MR. BURR: Thank you, YourxHonor.
By Mr. Wagner:
Q. Does that appear to be the box that you had in your
house ---
A. Yes, it does --
Q. --- that was missing when you got home?
A. Yes, it does.

Q. Is it exact1y the same, even though there's no

serial number, but is it consistent with everything

about it, is it consistent with what you had taken out
of your house?
A. Yes, sir.

Q. Okay. And the same thing with the other two

movies?
A. Yes, sir.
Q. - One particular movie there, State's Exhibit Number

1, you say that definitely is yours?
A. Yes, sir. &
Q. You know that by the markings?

A. I know that by the markings and by the DVD that
were switched from season 3. I only have one season 3
in the box. \ |

Q. Okay . Let me show you one final exhibit here,

State's Exhibit Number 6. I'11 keep it in the bag
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because that's what the number is on. But would you

take a look at that,, too, please, State's Exhibit Number

67
A. Yes, sir. It appears to be a liter of Evan &
Williams. This is how I normally purchase. I don't

drink a whole lot, but when I buy, this is normally the

kind of whiskey that I purchase.

Q. Okay.

A. And it's the exact same one 11tef bottle l1ike I
wou1d1pufchase) and it appears to be mine. |

Q. Did you have that missing out of your house during
this bufg1ary, too?

A. Yes, sif. It was about three quarters of the way

full when it was missing, and it was empty when it was

found.

Q. ~bid you at any time ever give the Defendant or
anybody else consent to break in youf trailer and steal
your stuff?

A. No, sir. I mean, that camper 1is my home. I'm

~pretty compulsive. Most of them, I don't even normally.

' N\
et my friends in there. I can count on one hand the

people that I‘actua11y lTet in my camper. I guess I'm

kind of a, it's my personality. I don't like peop]elin

my personal dwelling.

Q. Mr. Kelley, did you come from Arkansas to be here
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today?l
A. Yes, sir.
MR. WAGNER: Thank you. That's the on1y gquestions
I have. If you would answer anyfhing the Defense may
have. |
MR. BURR: May it please the Court, Your Honor?
THE COURT: AT11 righf.' |
Cross-Examination by Mr. Burr:
Q. Mr. Kelley, nobody in this courfroom is disputing
that you have been victimized, and I really feel for

you.

You say your dad was transferred or stationed at

"Little Rock, Arkansas?

A. No. He's retired Air Force. We, he Tived in
Arkansés. He's.from Arkansas originally- He went and
joined the military and retired, and when he retired we
moved to Arkahsas.
Q. . How long have you been working the job or fhe type\
job you currently have?

)

A. Well, I had actually started‘wofkihg full-time at

the house selling real estate. I worked on the road for .

"approximately five years doing outage ‘work, doing heavy

construction, things of that nature.
Q. This is the first time I've had an opportunity to

talk to you; is that correct?
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A, Yes, sir.

Q. You gave a statement to one of the police officers.
You didn't give youf statement the same day this
happened, did you?

A. I'm not sure. I really don't remember exactly what

day it was on. I believe it was either the first or the
‘second day, because I had to leave to go to work at 5:00

-for the night shift, and I believe it could have been

the second day.
Q. I can probably help you. The statement here, is it
dated - -
May I'approach the witness, Your Honor?
THE COURT: .Yes, sir.
By Mr. Burr: |
Q. Do ‘you see the dates?
A Yés, sir.
Q ‘'So, the incident was May 2nd énd‘srd?
A. Yes} sir.
Q The morning of the 3rd is When you came home and

your statement is dated May 7th.

A. I believe that's possible. It's been a'1ong time
since this happened. 1It's been two years since this

happened.

Q. I understand that. But the chronology -- from -

reading the police report, I've had a very limited
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amount of information to work with, and so the
chronology is really important to me. Who was the first
officer -- do you remember the first officer that came

out to you?

A. It was Officer Price.

.Q.u Did you give him a written Tist of everything

missing at the time?

A. 1 had verbally told him and he had written it down
on something. I believe he had a notepad, Soﬁéthing of
that -- I' don't remember exactly, but I,t°1d himvéxact1y
what I had missihg atrtheutime. ’

Q. Okéy.' And do you still recall what you tb]d him
was missing?

A. Yes. It's been a while. DVDs, I know I had the
ammunition, the guns, and thé‘TVs arefthe big,fhings
that were missing, and I remember the DVDs beihg‘
missing. |

Q. Al11 right. What was the most expensive TV that was
missing? |

A. Probably the 22, I believe it was a 22-inch

television.

Q. And that television did have TdentifiCation, it had
a model number, a serial number?
A. Yes, sir.

Q. And was there a second television taken?
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A. Yes, sir. It was that 19-inch smaller TV.

Q. And-that TV also would have had identifying marks,
serial number?
A. Yes, sir, I don't be11eve I had the serial numbers

off of them, though.

Q. And you say weapons were also taken?

A. Yes, sir.

Q. What was the most expensive weapon? .

A. The most expens%ve was probably the Rock Island

1911 .45 caliber pistol, and that was valued at

approximately 450.

Q. And agajn, that can be easj]yfidéht{fied and has a.
serial number? |

Yes, sir..

Another weapon taken?

Yes; sir.

What was that?

> o » o »

It was a Russian surplus military pistol, 762x25
caliber, 1 bejieve it was either a Ciech or one of those

western European countries that manufactured.

Q. ~ Were those the only weapons?

A ‘And I believe I had a..38 caliber Derringer pistol.
Q. . And once again, it has a serial number? |

A Yes, sir. | | |

Q That ammunition that you had, did it match up with
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any of those guns?

A. No. The rifles for that were at my house in
Arkansas. I just picked it up at a gun show. At that
time there's been a shortage of this type of ammunition.
People are hoarding it, basically.

Q. You testified earlier you consider'yourse1f
somewhat of a gun fanatic, gun nut or whatever. The
ammunition that yoh had Th‘your Wolf box, thét's a

Russian brand?

A. Yes, it is a Russian brand ammunition.

Q. And it is -- and what's the model number on it, the
cartridge'size?

A. 762x39.

Q. That Russian brand is the most comﬁon ammunition
produced in that caliber; is that cqrréct?

A. I might argue that. There's a lot of cohpanies
that make that type of ammunition. I know_just about
everybbdy”that makes that ammunition makes tha{?sty1e of
ammunition. It's one of tHe'moét popular rounds 1h the
world, but every manufacturer basica]]y:has their
version of 1it.

Q. What else was taken?

A. I had the guns, the TVs, the ammunition, the DVDs,
the a1coho1,‘and the prescription medicine.

Q. When the Officer first arrived, did you give him a
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complete Tist of your DVDs taken?

A. Yes. I gave him the ones that I could remember. I
gaVe him probably the one; that I knew were missing
right off the bat, which were these videos right here;
Q. Did you 1ist any -- and again, let me do a 11tt1e
bit of background. 1In the police report he lists
nhmerous DVDs, including, and he lists the ones you have
listed here.

A.‘.Yes,.sir.

Q. Were there other DVDs missing?

A. Not to my knowledge. I mean, I had a stack of

probably 50 or more DVDs -- it's' hard to keep track of
what I have. I have DVDs at my house. I swap them out
when I go hohe. I was not a hundred percent sure what

all else could have been missing, but I knew for a fact
these titles were migsing because I watched them
recently.

Q. You téstif{ed that earlier it Tooked as 1flsomebody
had taken their time to go through --- |
A. Yes, it looked 1ike my whole camper had been gone .
through. 4 _ . ’

Q. But the DVDs that were taken were onées that you had
actually watched'recent1y?

A. Yes, sir. I actually hadAa'stack -- 1 héd a stack

on the floor that was probably about knee high and these
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stacks were actually on my kitchen table that I watched
recently.

Q. And you remembered those because you had watched
them recently?

A. Yes, sir.

Q. In your statement you wrote that Rags said it muét
have ‘happened after he got there because his truck was
not broken into. I think it was probably a mistake on

your part?

A. I.méant before.

Q. You mean before. Also in the police report they.
‘indicate thét you -- of cours§,}they are paraphrasing
what you said. This is probably not your Staﬁement.

But I think that you 1ndicated that they were bartyi&g'
before you left énd when you still got home?

A. I did not see them before-I left. I could tell
when I got home talking to them they.were st{11 wide
awake and drunk basically.

Q. Sé the police officers jpst assumed by your
statement --

A. I'd actualiy talked to them. They had told me that
théy all night, were both up all night partying and
drinking and they‘were surprised they didn't hear
anything is what they had told me.

Q. Had you ever been 1in Mr. Allison's trailer or
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camper before?

A. Briefly. Not for maybe five minutes or so.
Q. Do you remember his DVD collection?
A. No, sir.

Q. If I showed you a picture of it, would you
recognize it?

A. I'm...

Q. Probably not?

A. Probably not.

Q. Okay. When you saw Mr. Allison and Mr. Gentile in
the morning, I think you;said before you called law
énforcement, ydu actually saw Mr. Géntf]é that you knew

as Rags, you saw one of the DVDs that you had réported

stolen ---

A. Yes, sir. ' .
Q. --- 1in Mr. Gentile's possession?

A: Yes, sir.

Q. So you never saw any of your ‘property in.

Mr. Allison's possession?

A. .No, sir, I didn't. I saw him carrying a large
green dhff]e bag. ‘

Q. Did you testify éar]ier that at some point that day
the Officer called you back out to identify or to look
at some of this property?

A. Yes, sir. He had called me out over to the camper.
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It was raining. He had some property and sent me in

- there and asked me to identify it. I saw\the bott]e,

the box, and I believe one of the DVDs.

Q. Okay. I was asking you earlier about serial
numbers. Obviously, there was no serial number or
identification on the Evan & Williams bottle?

A. No, sir.

Q. They are mass produced. No identification on the
ammunition box? |

A: No, sir.

Q. You don't have your initial, ybur name, nothing
that disfinguishes that from thousands of ofher boxes?

A. v No.

Q. DVDs, the same thing, nothing that could positively

identify them?
A. No, sir. But I'm positive I can identify thfs
because it did have the scratch mark and it did have one
of .the disks from a season that I actually own at my
house right now that was missing out of. That was in
this cage. They had gotten swapped:over.
MR. BURR: May I approach the w{tnesg, Your Honor?
THE COURT: Yes, sir. | |
By Mr. Burr:
Q. Would you identify that scratch mark you are

talking about to me, please?
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A. It's right there (handing). I remember because I
do a lot of them when I try to open it.

Q. Once again, anybody opening this could do the same,
just through normal wear and tear could have that
marking on it, correct?

A. I guess it is possible. But I just find it

..suspicious that the fact that the DVD missing from my

collection, the one that I have, is in that case from a

. different season.

Q. I would prefer you not to testify aboﬁt suspicion
but just stick with the facts.

.The morning this happened, before law enforcement
arrived and you talked to Mr. Allison, in your statemént
you said he suggested to you you.ca11,faw enforcement?
A. I had already called law enforcement at the time,

but he had told me to call law enforcement.

Q. How many other campers were there in your campsite?
A. - I hate to guess. Approximately maybe 15 to -- if I
had to guess. I don't know exactly how many there were.

But there were a lot of people thete working outage.

Q. So to summarize, you have no direct positive
information that Teads Mr. Allison fo your break-in, do
you?. We know what you have identified here. But no

fingerprints, you didn't see him, you have never seen

.any of the property that could be positively identified,
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have you?

A.

No, sir. Except for the DVD and the...
MR. BURR: Thank you, Mr. Kelley.
No further questions, Your Honor.

THE COURT: Redirect?

Redirect Examination by. Mr. Wagner:

Q.

What was on the "South Park," State's Exhibit 1 for

identification, I believe you testified you recognized

that specific scratch ---

o > o > 2 » 0o »

Yes, sir.

--- as identifiable?

-Yes, sir. It is identifiable.

That scratch is different than other scratches?

Yes, sir.
Okay. And you do recognize it?
Yes, I do.

The serial numberﬁ'on the pistols, you say you had

.38 Derringer.

Yes, sir.

‘'Is that a .38 Special?
Yes, a .38 Special.
What did it Tlook like?

It was a chrome pistol with a Y imitation ivory

grip on it.

Q.

And then you had -- and it had a serial number?
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A And it had a serial. number.

Q And the .45 Rock Island rifle?

A. Yes, the .45 Rock Island had a serial number on it.
Q What did it lTook like?

A It was a, basically it's a semiautomatic .45
caliber pistol. It was actually a compact moae1. It
had a three and a half inch barrel, seven round clip,
and it had a pretty distinguishable gash on the grip
from where I had an accident with it and I dropped it.
Q. Did eifher one of those have a Ro]stef?

A. They b_oth. had a holster. The pistol, the .45 had a
brown leather holster and the surplus m111tary pistol
had a nylon black strap-over ho]stef.

Q. And what color was the .45?

A. I"m‘sorry?

Q. What color was your .457

A. The .45 was a black-blue, you know, Tike a black
handgun finish with a walnut grip on it.

Q. Okay. But you neVer saw those again?

A. I never -saw them again.

Q. Other than this stuff here?

A.  This is the only stuff that I've actually seen

.since it was stolen from me.

Q. Anything else you discovered to your knowledge?

A. Not to my'know1edge.
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MR. WAGNER: Thank you. Those are all the
questidns I have.
THE COURT: Al11 right. You may step down.
(Witness leaves stand.)
THE COURT: The State could call its next witness.
MR. WAGNER: I call Jarrett Price. -
Whereﬁpon,

Jarrett Price,

after first having been duiy sworn, testified as

follows:

Direct Examination by Mr. Wagnér:

Q. Mr. Price, Wouid you-give us your full name for the
record, p1eése? o
A.  Jarrett Price, P-r-i-c-e.’

Q What currently are youf job duties?
A. Currentiy?
Q Yeah.

A 'I work at the nuclear station. 1I'm a security
officer.

Q. Okay. And when did you stért'goihg to, when did
you go to work there? | |

A. August 23rd was my first day at work, at work at
DukKe PoWer.

Q. Was that in 20107

A. 2010, yes, sir. I'm sorry, I forget it was --
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Q. No,'I understand. On May 2nd and May 3rd, 2010,

were you still working for the Sheriff's O0ffice here?

A. Yes, sir, I was.
Q. And what were your job duties there?
A. I was a Corporal on the road patrol.

Q. Okay. How long did you work for the Sheriff's

Office? - .

A. Approxiﬁate]y ten years, I guess.

Q.; Okay. I guess why did you leave?

A. I was trying to feed my fami]y.

Q. -You getvpaid better at'fhe;nﬁe1ear station?

A, Yes, sir.

Q. I understand. But did you work on this base?

A.  Yes, sir, I did.

Q. Did you get the 1n1tiai call to go to the victim's

camper at the campsite?
A. Yes, sir, I did.

Was that location in Oconee County?

Q

A. Yes, sir.
Q Approximately where in fhe County 1is 1it?
A

Um, it's in the Seneca area. I'm trying to

_ reacclimate myée]f to the County again.

Q. "Is it on Highway 59, somewhere out that way?
A. It is outside of Seneca. Sitton Mill. It's off

Sitton Mill Road off of Friendéhip Road, in that area.
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Q. On that particular day, what shift were you

working?

A. I was working the day shift.

Q. Okay. What time did you start?"

A. I come in, our shift started at 7:00 and I Wou]d
probably be on, prdbab]y on till, a quarter till 7.

Q. Okay. What time approximately did you get the
call?: | |

A. It was right when I signed on, whatever time that

would be. As soon as I signed on the first thihg that
morning, probab1y a quarter till, right at 7:00.

Q. Okay. So it was right at shift change?

A. Yes, sir.
Q. That's the first place you went was to the victim's
camper?

A. That was the very fjrst place I went.

Q. Okay. When’you got there, what did you find out?
A, I talked to Mr. Kelley who was the vithm in the
caséi And he told me at some fime prfor or after he
went to work td when he came-home that someone had
entered his RV there at the, at his campsite} and. ..
Q. Did you see, did you seé evidence of a fotced
rentry?

A, I did. I d‘1'd.

‘Q. And how was that?
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A. The door waévpriea, énd when we went into the
camper, he pointed to 1o¢ation§L said my .TV was gone.
Of course, it was missfng; you boufd see a void place
and a 1{tt1e‘enterta1nmenﬁ cornér in his camber,’ahd

there was a missing TV there. So that was...

. Q.- And did you make a list of basically,what he

reported to figure -out what was missing?

A. I did. I did. What he told me was missing was

. one, a 22-inch v{deo»f1at screen TV, the value of that

was $100, a _19-inch Sanyo f]at’sgneen I valued at

‘approximate1y $200ﬂ_}An Acer Tlaptop,computer valued at

$250L.assorted DVDs}fo include a season bf1"South Park, "

e

tf1p1evfeature of "The Hills Have Eyes," "Asylum," and

- "™Hit and Run,” “Hodse of a Thousand Cofbses,“ and

~

He also reported one Rock Island compact 1911 .45

daiiberggistoirihat was missing that was valued at $450.

He reported a chrome ..38 caliber Derringer pistol

valued at $100, and he a1sq,reporfedﬂa h111tary surplus

pistol, 762%25 caliber pistol valued at $150. He

reported a box of Wolf ammunition,“7.62/bj=39;‘avb§x of
that, a 1,000,rodnd'box of that wés missing and
approximafB]y‘500{rounds.1eft in it. That was unknown
value on thqt.. |

4

He also stated,missing'was'a ]1ter_botf1e of Evan &

-
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Williams whiskey, it apparently had about two-thirds
Teft in it: And‘thét's about all, all I've got 1isted.A
Q. Did he give you basically that list of things right
when you got fhere?

A. Yés, sir. And my initial visit to’him is the
things he told me were missing from.his‘cémper.

Q. Okay. Anlehat'Wés.your nexthsfép}‘What did you

do?

'‘A.. While I was sitting there, while I was.there faking

the.initial report from Mr. Kelley, the Defendant,

Mr. ~ATlison, ‘came over to speak wfthfds; and he asked

'several questions about what was going on, and éhort1y

‘after that he 1eft.f

I guess I finished up iy fepoft, hy inffjal‘repoft,
gathering 1hformation fpmeMr. Ké]]éy;;éhdvl‘éjeéfed the
scene at that time. - o - .
Q. Okay . YouﬁcTééred theféqeneq:ypuiieffé_
A. -Right. I left. I 1gfﬂ.the:30ene.-f‘ 
Q; ~Did’yog later go back out fhat76a§?
A

I did. "I was cbntacfed by Mf{ Ke11ey 4nd he told

'mé that he saw Mr. Allison enter the wooded area

adjacent to his Camper’sbhetime after I left, éﬁqrt]y

after I'1eft.' I;noticed at the time and pretty much all

‘morning it was raining and wet. AI-thought'thaf waé kind

‘of odd that he would be rummangg around in the woods at
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that time.

So I came back to'the, to the scene from a back

‘road and parked my'car on the side of the road and I

entered the woods just to have a look around to see, you

4_know, what was going on, what was, what was interesting

in the woods to Mr. Allison.

And at tHat time as I was in the woods I
encountered Mr. Allison. He was out 1h the woods, just,. ':
just there. |
Q. And was it raining?

A. It was. It was a pretty heavy rainfall at that

time. And I walked up to Mr. Allison and just asked him

‘basically, What's going on? Why are you in the woods?

He says he was there to put a hammock up. He was
trying to put a hammock up.
Q. Did you see a hammock?
A. I didn't.
Q. Okay. Did that strike you as something suspicious?
A.  Yes, sir, it did. Why he would want to put a
hammock up while it was raining 1like that.- So, yeah, it
did strike me as a 1ittle suspicious. I ta1keq to him a
little while. He, without me asking him for consent to
search his trailer, he just blurted out, Do you want t;
searéh my camper for -- and I didn't at that time. I

1efﬁ.
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Q. Okay. And what did you do?
A. I Teft. I was probably, no telling what I was
doing at that time. But I got a call back from
Mr. Allison, the Defendantt and he wanted me to come
back out to his, his camper and talk to him, something
about his landlord making him leave.

.'And I said, A11 right, I'11 come back out to talk
to you.

At that point I contacted my supervisor ét the

time, which was Sergeént Bowling, and we went back to

the area. I then expressed my concerns with Sergeant

‘Bowling abodt this wooded area and my suspicions about

what was stolen . from that Camper'may be found in the
wooded area because of my encounter with\Mr. Allison 1in
the woods during the rain.’

‘And at that time me and Mr. Bowling came in and
parked and went into the Woods and just kicking -around
the woods to see it, what we saw. We didn't, we didn't
find anything in the woods, but we came on out to talk
to Mr. Allison in the woods. |
Q. How big an area are we talking about?

A. It's huge, a large area. On, from where the RV
park is, it's, I coﬁ]dn't even tell you what the acreage
is, but there'é a swamp on one side of Ht. It's a large

area. We spent quite a bit of time in those woods



S ©W .0 N O bW N

65 119

State v. Marcus D. Allison -- 04/24/2012 -- Price/Direct

wa1k1ng; wa1k1ng the area. /
Q ’ Okay. Did 90u see anyhhammécks?

A I didn't see a hammock, no, sir.

Q And did you find anything in there?
A. No, sir, we didn't find anything.

Q ‘What did you all do next?

A

‘What we did is we wa]ked up to Mr. Allison's camper

and I believe he might have been outside. We began to

talk to him again. .

Q. Did you ask him what he'd beeh_doing a11 night? .
A. Yes. He told us that he and his friend; Rags, is
who he referred to as Rags,'which we later identified as
Dona]d Gentile I believe is how you may pronounce his
name, had been up all night drjnking and partying and
never went to bed or anythjng, was up all night
partying. |

He then offered~coﬁsent to search his trailer again
before I asked him, before I asked him for consent to
search his trailer. Me and Sergeant Bowling ta1ked to .
him a 1ittle while longer and then I did ask for consent
to seargh his trailer which he,gave~us then c§n§ent to
search, and I went inside of his camper and began td
search.
Q. What did the inside of his camper look 1ike?

A. Um, you go into the door, you Qo into I guess what
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you would call the living area of the camper. To the
left is a hallway, maybe a little kitchenette to the
right, if I remember correctly. Once you go down a
1ittle hallway there's a closet area from your left. I

think his bed was directly across to the right, and then
straight back ﬁs maybe another bedroom or whatever. It
was full of stuff. But the closet area 1is where 1
focused the initial part of my search.

Q. Okay. The closet areaiin his bedroom?

A. Uh, I.would assume you would call that his bedroom
because 1 thinkEthe very back room, which would be the
primary bedroom, was full of stuff. " You couldn't s1éep
in there. So I assume that area right there would be
his bedroom because that‘&as I believe the only place
that had a bed.there;

Q. Okay. So you and Sergeant Bowling were starting'to
searcﬁ?

A. I think I searched. 'I think Sergeant Bowling
stayed outside to speak with the suspect and began with
him. I started the search, opening the closets, looking
in the area. I pulled a drawer underneath one of the »
closets. It didn't come open immediately but it wiggled
a 11ft1e bit and moved, so I figurep it was a stuck
drawer. So I pulled a little harder, and what appeared

to be a door was a door facing that had been freshly
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glued on to the, where the drawer goes. Behind that is
a void, a void area.

Q. How do you know it was freshly glued?

A. Because the glue was ---

MR. BURR: Objection, Your Honor. The motions that
were made earlier in reference to pictures. I would ask
the opinions of the officer not be allowed in.

THE COURT: Overruled. 1I'm gonna allow it. Not to
opinions, no. But he can't render any opinion unless
he's qualified as_an/eﬁpeft, but as to his personal
observations I'11 allow that.

MR. BURR: _Tﬁank you, Your Honor.

By Mr. Wagner: |

Q. What did you observe?

A. Glue that had not been completely set up. - And the
glue around the drawer facings, on the drawer facings
and the area where the drawer face was glued and had not
been completely set up.

Q. When you say it could not be completely set up,

what do you mean?

A. It was tébky. Ifnwasn't --
Q. It was wet?

A. It was, yeah, a little wet. -
Q. Okay. And did you observeranything in _that space

back in there?
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A. I immediately saw a cardboard box that had Wolf
ammunitioh written on the side of it, 7.62 by 39, and it
stated that it was a 1,000 round count box.

Q. And did you find that significant ---

A. I did.
Q. --- from what you already knew about the case?
A I did. Because that ‘was one of the things that was

missing from the, from Mr. Kelley's camper. At that, at:
that time I also, also located a DVD case containing

four "South Park® DVDs Which had been mﬁssing,'which was
missing from the Défendantﬁs camper -- excuse me -- the
victim, Mr. Kelley's camper.

I also saw a double feature, a cése'doub1e feature
DVD set of "The House on Haunted Hil11." It was also in
the same érea.‘ I also saw, if you look inside the void
area and you could 160k'off 1né1de and to the 1éft,
uﬁderneath the actual closet was also voided, and I saw
this bottle of whiskey 1n there.

At that time I took that stuff I guess and showed
it, and came out and showed it to Mrﬁ A11ison and-he
then was not oooperati&é anymo}e. He told me that if I
wanted to search any more, I needed a search warrant,
and we stopped the search at that time.

Q. And what did you do?

A. I contacted Sergeant Smith, an Investigator on call
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at that time, and let him know whaf I was working with,
what I was deg1ing witﬁ, and that I needed a search
warrant. ) |

Did you all leave the trailer, the camper?

We never left the trailer.

Did‘you.a11 walk outside?

We did.

You vacated the premises?

We vacated, yes.

And what did Sergeant Smith do?

> o » o »r» o > O

.I took our information, typed a search warrant~
affidavit and wgnt and saw Judge Derrick, and Judge
Derrick grgnted, granted fhe'warrant, signed the"
warrant.

Q. And did Sergeant Smith come back out there with the
warrant? |
A. He did.

Q. Based on that did you all search the trailer again
with the search warrant?

A, . We did. We went back in the trailer at the time
with the search warrant. And after which, after which I
located, I went back to the, went back to the érea where
the glued drawer facing was, and back in the area I
pulled out another DVD set that contained "The Hills

Have Eyes," "The 'Asylum," and then "Hit and Run." I
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pulled out a black crowbar, and I pulled out -- I guess
that's pretty much if, what I pulled out of that boarded
area.

Q. Okay. Let he show you what's been marked State's
Exhibit Number 1, and that's for idgntificatioh.

A.  Yeah. That's the "South Park" DVD set that we,lwe
pulled out of the boarded area behind the --

Q.. Is that stf11 Hin substantially the same cohditioh
as it was when you found it?

A. Yes, sir. My recollection, pretty much, yes, sir.

Q. Does it appear to be tampered with? Did you tamper

'with it in any manner?

A. No, sir.

Q. And you found that where?

Ay

A. I found that in the area wheré the drawer was

. freshly glued onto the closet area.

Q. Back ‘inside?

A. Back inside that, the hole area.

Q. Let me show you also State's Exhibit 2 for
identification, another one of those DVDs, 1t'é 2 and 3
there. | |

A. That's 2 here.

Q. Okay. And what is that?

A. That's the multi feature: “"Asylum,” "The Hills

Have Eyes,"” and "Hit and Run."
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Q. And where did.you find that?
A. .The same, the same area I pulled this DVD set out

in the boarded area behind the false drawer I guess you

- would call it.

Q. Did you tamper with that in any manner?
A. No, I did not.

Q. Number 3, -please?

A. " This is also*avdcubje feature of "House on Haunted

CHAT1T " ahd‘they're both  a double feature of "The House on

Q. Okay . And State's Exhibit Number 5 and Number 6, 5

" first and- then 67+

A. Yeah. Five is the box that I observed, I initially
observed when I pulled the drawer facing off, this is

what I initially saw, the box of Wolf ammunition 7.62 by

39 hollow point.

Q. And Number 6 please?

A. And this:was the bottle of Evan & Williams whiskey

is what‘I:saw inside the boarded area to the, to the

left in the 1ittle false drawer compartment.

Q. Did you tamper with or alter those in. any manner?
A. - No.
Q. Are they still in substantially the same condition

as it was when you turned them into evidénce?

A. Yes, sir.
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Q. This goes with the bottle. I'm sorry.

Let me show you also State's Exhibit, I show you
State's Exhibit for identification 4.
A. Yes, sir. This is the crowbar that we pulled from
the false drawer compartment;‘ | ’ ~
Q. And number'7?vi |
A (Witness pulls gloves .out of bag.)

" These:would be b]ack gloves that-I found also in
3 . ‘ .

. the voided or‘false'drawer,compaffment a]ong with these

other items, but more specifically with where the

crowbar was.

Q. And are fhey, the g]qves and the crowbaf, are they

ostill {n substantially the same condition.as when you

found them?

A. Yes,gsir. . vf‘ ) 7,”-.'- . . -

Q. And they all came out ofAtheiéaﬁe;.I call it a
cupbyho1e, the same'pTace'thét,yoU'fbuﬁd them back there
behind the false front?

A. - Yes,. sir.

Q. .Did you tamper with any of those items?

A. I5d1d not .

Q. And when you confiscated thoseApursUan; to the

. search warrant that day, did you turn those in to the -

evidence locker at the Sheriff's Office?

A. I did, yes, sir.
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Q. And have they been in custody and evidence ever
since?
A. Yes, sir.

Q. And before you, before you did that, did you do
anything with the crowbar, did you do any kﬁnd of
investigation with that? | o

MR. BURR: Objection, Your Honor. I think I know
Where the Cross here is going.‘ I will submit this
witness 1is ﬁot qualified as an expert..~ _We don't have

any pictures to verify what he's getting ready to

testify to.

THE COURT: He can testify as to his_pefsona1
observatibns; | ’ |

MR. BURR: Thank you, Your Honor.

. The witness: I took the crowbaridver to

Mr. Kelley's camper, and the mark, the pry mark that was
on the door'to.Mr. 5e11ey's camper, I fit thislcrowbar
inside that pry mark, and it fit.
By Mr. Wagner:
Q.. When you say it fit, explain.
A. Well, if you can -- the frame'around a camper doof
is aluminum, very thin aluminum, andvif you pry. with a
pry bar, then pretty much just what the pry, what the
pry bar is contacting will come out and bend out, and

this crowbar fit perfectly in the pry marks in the door.
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Q. Was there anything unusual about the end of that
pry bar?
A. You are talking about this? Well, it's flared, the

flare I guess would be a 1ittle, what's unusual about

it.

This side versus a regular crowbar, which is I

guess this side. I don't know. But it fit perfectly in

the pry indention.

Q.
A.
Q.
A.

Okay. Did you turn all those in to évidence?
Well, we took photographs --
Okay. '

-- of that, and everything we collected pursuant to

the search warrant was turned into evidence, yes, sir.

> P » 9 » P > 0

Q.

Okay. Did you turn therphotographé into evidence?

I did not.
Okay.
I usually --

e .

Do you have the photographs today?

I don't.
Okay. Do we know where they are?
I do not.

Where do you think they'went, or where do you, db

you remember where they were to start?

A.

Well, they would have been on my camera's memory,

which, when I changed iobs'short1y_after this case and I

went to work at Duke, I had a ton of case files, a ton
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of stuff, and sometime during the swap-over and me

trying to get pertinent, what was pertinent to my

.supervisor'at the time for cases that I may have open

and all, I'm éssuming they got misplaced. I couldn't
tell you. I wish T -- I really w%sh I had them here
today, but I don't and I apo1ogiie.

Q. Okay. But you took pictures and you did have

pictures of everything you testified to?

A I did, yes, sir.

Q. When y'a11'had to leave and go get the search
warrant, did.the Defendant say anything?

Af Um, other --

Q. I think you testified ear]ierlthgt»he said he was
up all night?

A. Right, yes, sir. He told me.after we found these
items and sometime after we obtained a search warrant,
at some point he, he told me that he didn‘t have
anything to do with this burglary, that his friend Rags
must have took these things and planted them.in his
camper while he was asleep in the chair. This was aftér
numerous of times he told me that he didn't go to sleep,
he had stayed up and partied a1i_night.

Q.- So you are saying he changed his story?

A. He did, yes, sir.

Q. Were'you able to locate this Rags guy?
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A. I did iocate Mr. Gentile.
Q. Do you remember when that was?
A. It might have been the next day. I think it might
have beén the next day we located Rags.
Q. Okaj. In séarching the Defendant's camper, did you,
all find ény guns?
A. We did not find any, any guns.
Q. Okay. Did ybu find any of the victim's, any other
stolen préperty there that belonged to the victim?
A. No, we did not, we did not find anythiﬁg else.
Q. ‘And you never found anything in the woods?
A. We didn't find anything 1in the woods.
MR WAGNERE Beg the Court's indulgence one second?
THE COURT: A11 right. ”
(Diécussion of f the-reéord.)
MR. WAGNER: Thank you. That's all I have. If you
would answer anything the Defense‘may have for you.
THE CbURT: Cross-examine?
MR. BUR;: Please give me one moment, Your Honor.
THE COURT: A1l right.
Cross-Examinétion by Mr. Burr:
Q.- Officer Price, you were looking at notes when you
were testifying. Is that the incident report that you
completed?

A. Yes, sir.
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Q. To jump to my last question first, you just stated
that When confronted with the items you found, that

Mr. Allison told you that Rags must have hid them in his
trai]eré |

A. At some point, yes, sir, he did make that

statement.

Q. Do you have a copy of the repért? These reports
are very confusing to'me. I apologize. Theré are two
that are similar but still the names are different.

A. Yes, sir.

Q. Are you looking at the one with the log-in iD with

your name?

A. Does it have J. Price?.

Q. Right.

A. ‘Okay. That would -- I shou1d have the same report
you do.

Q. On page 7 of that report, eight 1ines up from tﬁe

bottom?

{
A. Yes, sir.
Q. When I showed the subject what was found, subject

advised?

A. I'm sorry. Yeah.

Q. What did you put in your report that he told you?
A. If we're on the right page, I advised that he

advised several times that he had been awake all night.
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Q. Hold oﬁ.

MR. BURR: Your Honor, may I approach the witness
to show him exactly what I'm talking about?

THE COURT: Yes.
By Mr. Burr:
Q. See if you can identify your report and then read
to ‘'me what you put in your report what Mr. Allison told

you when he was confronted with those items.
\ ) C

A. Um, yes, sir. I guess our reports are not in the
same order. Let me make sure I get to the page where
you're at. But to answer your;QUeS£1on, he says that

Rags must have done it while he was asleep in the chair.

Q. Apparently one of us are having difficulty reading.

What I have underlined --

-A. Oh, I got you. I got you. Because there's another

underlined p1éce jn here.

Q. You're correct. What did you put 1h that? Read
the question -- =

A. It says what was found the subject advised that
those items were hié. Yeah. He said that these items
were his.

Q. Do you recall the DVD bo]1ection’that Mr. Allison
had in his camper when you were doing your search?
A. Yes, sir.

Q. Was it an extensive DVD collection?
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A. I don't réa11y recall an extensive DVD collection.
MR. BURR: May I approach the witness again, Your
Honor?
THE COURT: Yes, sir.
By Mr. Burr:
Q. Does that look like --
A. Yes, sir. That 1§ familiar.

Q. And approxjmate1y how many DVDs do you think he.

had?

A. ‘ There were several there. There were a couple
hundred .

Q. A couple hundred. You testified earlier you were
'able to locate Mr. Gentile. How were you able to Tlocate
him? o

A; Uh, I-couldn't tell you how I -- I don't remember

how I wasvabje to Iocate him,»but I Jocated him in a

-..different area.

Q. You did discover after you got the name that he was
on a fugitive warrant, did you not? . . '
A. Yes, sir, he did have'a warrant.

Q. And when you interviewed him, he was able to

'despribe to you all the items that Mr. Kelley had

reported as stolen?

A. He did describe some of the items. I would have to

look back in my report exactly which items he described,
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but yes, sir, he did describe some.
Q. 'Did you take his statement?
A. Um, I believe, 1 be]ieve SO. I believe I did. Or

a statement was taken from him. I don't know if I
personally did it or not.
(Mr. Burr handed a document to the witness.)

Yes, sir, that's my statement, yes, sir.

4
\

Yes, sir.

Q.
A.
Q. So you did take a statement? -
A;
Q.

And in that statement he did describe a silver two

shot pistol that --

MR. WAGNER: Objection, Your Honor. I think we're
getfing into hearsay here.

THE COURT: A11 right. Sustained.
By Mr. Burr:
Q. Let mé abbreviate'that. Was he able to identify
tHe property that had been reported stolen to you? .

A. Yes, sir.

Q. And, when you interviewed Mr. Kelley, he had also

identified property in the possession of Mr. Gentile
that had been stolen?

A. what he, what he told me was shortly after he
arrived back from work and discovered thét his camper
had been broken into, and I guess shortly after I had

left, he obseryéd these, Mr. Gentile and Mr. Allison
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went into a vehic]e,iand he did say that he observed
Rags with a DVD, the "One Thousand Corpses” DVD.

Q. The Rags was Mr. Gentile?

A. Mr. Gentile, yeah.

Q. And was it pretty clear to you that the day you

- were out there Mr. Allison had no transportation?

%

A, It was.

Q. And you said you did discover him in a wooded area
at some point? (

A Yes, sir.

Q You and Officer Bowling did a search of that area?
A Yes, sir.

Q. Nothing remarkable was located at all?

A No, sir.

Q How did you convey‘{nformation to Investigator
Smith? Did he respond out to the crime scene prior to
getting a search warrant?

A. Yes, sfﬁ. I think,that he responded to the crime
scene and we typed up the éffidavit for a search warrant
there in the driveway. |

Q. It was your testfmony that Mr. Allison had on two

occasions -invited you into his place to look around?

‘A. Yes, sir.

Q. And that you did, in fact, on one occasion go in
\

and 160k around?

o
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A. Yes, sir.

Q.; And everything that you have in evidence before you
there, you found everything under his 1nv1tafiod except
what?

A. . A'couple of movies, the gloves, and the crowbar.
Yeah, a couple movies, the crowbar, the gloves anq
that's pretty much what I found prior to --

Q. And exactly what is unique about that crowbar?

A. Well, a 1ot of crowbars, this area you-don't, I

would rimagine this area would be unique to fhis crowbar.

Q. But there are lots of crowbars just 1ike that

crowbar, wouldn't you --

A. Yeah, I .would concur with that.

Q. Did you locate any other tools-in the camper? '

A. '"To my reco11ec£ion there‘were a lot of:tools in the

camper in the very back, back area.

Q. And you a]sorconfjscated'some gloves that were just -
presented.. What was unique about those gloves? .
A. There's nothing unique about those glioves. They're

just gloves.
Q. Just gloves. |

MR. BURR: That's ‘all the.questions:I have. Thank 
you. |

Thank yéu, Your Honor.

THE COURT: Redirect?
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Redirect Examination by Mr. Wagner:

Q. The picture the Defense showed you about those
DVDs?

A. Yes, .sir.

Q. Do you remembef the guy, do you remember the

Defendant having a bunch of DVDs?
A. I vaguely remember the collection that he showed me

in the picture.

Q. But they were all up on shelves?
A. They were all $tacked up in the living area, -1iving
room.

Q. Okay. But the DVDs.you found were hidden?
A. _Were hidden behind the false drawer.
Q. . And fhey were the same title the victim had already -
reported missing?
A, Yes; sir, they.were.
MR. WAGNER: Thank you.. Those are all the
questions flhave, sir.
"MR. BURR:. Your.Honor, one-thing?

THE COURT: Nothing on new material.

By Mr. Burr:

Q. No storage area. What makes it a ---
THE COURT: You.could have gone into that on
Recross.

MR. WAGNER: May the witness be excused?
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THE COURT: Any objection?

MR. BURR: No, Your Honor, thank you.

THE COURT: A11 right. You are free to go.

The witness: Thank you, Your Honor.

(Whereupon, the witness was excused.)

THE COURT: Let me see the attorneys for a second.

(Discussion at sidebar.)

THE COURT: Ladies and gentlemen, I discussed with
the attorneys we think it's a good time for us to go
ahead and break for lunch at this point in time.“ I
caution you, do not discuss the case even among
yourselves at this point in time. It's too ear1y for
deliberations. - Don't conduct any independent |
investigations or try to find out anything ébéuf the
case. |

| 1 hope everybody has a good lunch. Leave your
notepads in your seats here at the jury-box. We'll
redistribute them when you return. It's about 12:30.
Please be back in theljﬁry room at about a quaFter to 2.
We'll try to get sta}ted'right at 2:00, okay? |

I hope you had a good lunch and I'11 see you bapk
at about 1:45. Thank you very_much. S B

(Whereupon, the Jury 1éft the courtroom at

approximately 12:257p.m.)

THE COURT: Anything from the State before we break
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for lunch?
MR. WAGNER: No, Your'Honor.
THE COURT: Anything from the Defense?
MR. BURR: Nothing rom the Defense, Your Honor.
THE COURT: We'll stand in recess. f have them
coming back at 1:45. 1I'l11 take the bench at 2:00.

(Whereupon, a Tunch recess.occurred.)

* % %
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Afternoon Proceedings.
2:00 p.m.

THE COURT: Anything from the State?

MR. WAGNER: I believe Mr. Gentile, we discussed
the rap'éheet at the start of the day today.

THE COURT: Al11 right. |

MR. WAGNER: I believe we stipu1éted that he had
two thefts of electric currents on his record. And I'm

just telling the Court that I misspoke. There's

actually just one and it shows up twice and I misread,

it.

THE COURT: Okay.

MR. WAGNER: And it was initially a bench wérrént
and he was arrested again on that bench warrant. He was’
tried in his apsencé and;then arrested: So, teéhnica11y

it's one conviction, but I wanted‘to Tet you know abouﬁ
it before he gets on the stand.

THE COURT: So, as I understand, that's the only
prior offense that can be used to impeach this witness;
is that correcf?

MR. BURR: Mr. Wagner shared'that with us during
the break and we agreed.

THE COURT: A1l right. Anything further from the
State before we bfing the jury in?

MR. WAGNER: No, Your Honor.
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THE.COURT: Anything from the Defense?

MR. BURR: No, Your Honor.

THE COURT: Al11 right. Let's bring the jury in.

(The Jury entered the courtroom at approximately

2:02 p.m.)

THE COURT: A11 right. Ladies and gentlemen,
welcome back. I hope everyone had a good 1unch. I
remind you if you have any cell phones or pagers or any
other communication device, if you would turn them off
completely at this .point in time. Make sure you have
your own notepads if you are taking notes.

A11 right. The State can call your next witness.

MR. WAGNER: Your Honor, the State wouid call
Donald Gentile. i
Whereupbn,

Dona1d Paul Gentile,

after first having been duly sworn, testified as

follows:

Direct Examination by Mr. Wagner:

Q. Mr. Gehti]e,”can you give me your full name and
spell your last name for the record?

A. Donald Paul Gentile, G-e-n-t-i-1-e.

Q Where are you from, Mr. Gentile?
A. Seneca. |
Q

Okay. Have you been living there for at least
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since 20107

A.
Q.
A.

Yes.
How long have you lived in Seneca?

I'd say it's Tike now, yeah, I've been here a

Tittle over five years.

Q
A
Q
A.
Q
A

Okay. What do you do for a' l1iving?

A mechanic, sheet metal mechanic and a pipe fitter.
Have you been working down in Atlanta?

Yes, I have.

Okay. And are you done with a job down there?

'Yes, I'm done down there and getting ready to go to

North Carolina for the .next one.

Q. Okay. Who was it tHat you work for?

A. I was working down therg for -4§oh, I jusf got
stuck on thét one -- Walker Mechanical.

Q. So you are a mechanic by tfade?

A.' Yes. |

Q. Okay. Do you know the Defendanf in this case,

PR

Marcus Allison?

'A. " Yeah, I know him. He Tived in the other trailer
park by me.

Q. Were y'all neighbors in the other trailer park?
A. Yés, sir. |

Q. Were you friends with him back on the 2nd and 3rd

of May, 20107
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A. Yes, I believe so.

v

Q. Okay. On the day this burglary happened, May 2nd,

3rd, did you go over to his house that day?
Yes, I did.
About what time?

It was dark. I'd say around 9:00 maybe.

Okay. And why did you go to his house?

> o » o »

I talked to him and he said why don't you come over
and we'l1 have'a,cook-out and have a couple drinks.
And dié you go?

Oh, vyeah.

Did you take your own drinks or did you ---

Yeah.

--- get some there?

I brought my own.

.Whaf do you drink?

Whiskey.

Okay. What kind of whiskey?

At that time it was Wild Turkey;

Okay. Did you all coék out?

Yes, we did.

When you got there -- I mean, y'all were friends?
Yes. Oh, yeah. We'd been friends.

Okay. What happened? What did you see when you

got there? What went on?
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A. He opened up and I came inside and he was, he was
on his laptop theré and he was showing it to me and
lTistening to the stereo. And we just, you know, got to
talking and decided to have a few drinks and it went
from there.

Q. Okay. What happened next?

A. Oh, after a while of it, he said he'd got some new

pistols. He showed them to me and --

Q. What did they ook 1ike?

A. I know one was really small, and it was a two
rounder, it was an over ahd under bafre1; and the other
one was black in a case.

Q. Okay . What"cb]or was the small ohe that ydu say"
was over and under?

A. It was silver, I do believe.

Q. Okay . .And the black one, did it have a holster

A. I can't remember if it was a ho{ster or a case, but
it was 1ﬁ something. |

Q. What did he tell you about these pistols?

‘A.  He said he just picked them up and that was about

the size of that conversation.
Q. Did you know him to have a job at that time?
A. I didn't know if he did or he didn't. I didn't

really ask him. ' il
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Q. A1l right. Did you handle the guns?

A. I don't remember. I don't.think I did. I might

have. . I can't -- I don't remember to tell you the
.truth.
Q. - bkay. Did you see anything else in there unusual?

A. No. Oh, he had a ffat(écreen TV, but I didn't, vyou
know, he had a pretty good stereo system.

Q So what did you do all night?

A We sat around, shot the breeze, and drank.

Q. Did you all do any cooking out?

A Yeah, we did cook out. Yeah, we cooked out.

Q Okay. You say you got there around'9:00, 1t»was‘
aark[ you said?'
A{ Yeah. (
Q. Did anything unusual happen fhat night? Did you

go -- I.mean, did you. all stay there the whole time?

A. Yeah, we pretty much stayed in the trailer.

Q. Did you all .stay up all nighé?

A. "I stayed up a while anq I started getting tired,

and I asked him, since I'd been drinking, could I crash’
out on the couch. So then we were watching a movie.

Q. What time was that? .

A. I have no idea but it was getting late. Then I
just remember waking up in the morning. |

Q. Was he awake when you woke up?



92

-—

0o N o o A 0N

11
12
13
14
15

.16

17
18
19
20
21
22
23
24
25

P> 0o » 02 > P > P > P

: 146
State v. Marcus D. Allison -- 04/24/2012 -- Gentile/Direct

A. Yeah, he was still up; or he had woken up. One of
the two. I don't know. '

But he was up before you?

Yes, he was.

Do you know if he even went to bed?

"I have no idea 'cause I fell asleep.

A11 right. Did you have a vehicle?

" Yes, I did.

What kind of vehicle?

It was a red GMC Sonéma pickup truck.

A11 right. Did he have a vehicle?

No, not at the time.

A11 right. Did you all discuss the guns or
anything 1jke that the rest of the night or did he put
them away? ‘ | .

A. No,'nét really. He just’putAthem up oﬁ the counter
and then we listened to the radio and had a few dfinks;
watched the movies, and that was about the size of the
night. | |

Q. Okay. About what point in time did you leave?

A. In the morning?
Q. Yeah.
‘A.  You know, I'm not exactly sure what time it was.

A11 I know is when I came out of the trailer to go to

the truck, I met the next;door neighbor. That's when he
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told me what Happened.

Q.

Okay.u And did that raise any alarms in your head

of any kind? Did you think anything at that time?

A.

No. You know, I wasn't really sure, you know. I

kind. of thought something‘was kind of suspicious but,

" you know, so I didn't really know what was, what

actually he was missing. He told me he was missing a

coup]e of guns, but that one was silver and the other

one. was black, so I wasn't 'sure if those were his or

they was Marcus's guns.

Q.

Did- you go back in the trailer and talk to Marcus

after you talked to the neighbor,.to the victim? .

A.

No. I was outside when he came .out and we both

started talking to him.- And at that time he asked me to

give him a ride to his friend's house and I said sure.

- Q.
A.

‘ Okayl; So what did you all do next?

Well, -he went in-and he had two bags he was gonna-

get, and he had a small bag and a duffle bag.

Q.

What color was the small bag?

A, To tell you the truth, I don't know. I don't

remember.

o

A
Q.
A

Okay. And so what happened to the small bag?
I took that and put it in the back of the truck.
Okay. Did he ask you to do that?

Yeah. Because he said he was gonna grab the green
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one so I just took that one and put it in there.:

Q. The green one, what kind of bag was it?

A. It was an Army duffle bag.

Q. A1l right. Was it big, was it a big bag?

A. Yeah. It was a big Army duffle bag, those long

ones.

Q. A11 r1ght. And did he hand]é'that'one?

A. Yeah. - He took'care of that one.

Q. ‘A11 rﬁght. What did you all do with these bags?

A. Well, he asked me he wanted to go to his ffiend'é

hoﬁse;“you know, and drop it off. = We were-gonna go

f{shing] but I believe it started raiﬁiﬁg so that's why
He had took the f%éhing.pb1e and the other bag:. He

took the -duffeT bag and the other baé -- excuse me.

Yeah; he tdok the duffle bag andfihe othér bég'and left

his fishing pole and stuff Tike that'ihifhe back of my

truck; ~And 1 gafd,‘do you want me to drop them off?

And he said he would come get them later.

Q. A11 right. .How far up the road did you‘take h1m§

A. Maybe a quarter of a mile.

Q. AT right. Do you. know the friend that he was

gbihgyto? |

A. No. I never really, I met him.

Q. What kind of p1ade was it?
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A It was a house.

Q. A11 right. Did you go in?

A No. No. I just dropped him off and I left.

Q Did he grab both bags and come back in and get
them?

A. Right.

Q Then you left him there?

A. (Nodded head.) |

Q OkayJ_ But it was in like a top of the hill or

something where you left him?

A.

It was on the end of a drive which is like top of a

hill..

Q.

A1l right. The last thing you know is he got both

bags and left?

A.
Q.

Yeah.

Was he able to carry them at the same time or did

he have to make two trips?

A
Q
A
0.
A
Q

No, he took both of them at the same time.

And did you see him.again that day?

No.

Did you take him back down to his house?
No.

Was it within a short walk from his house? Could

he have walked it pretty quickly?

A.

He could have walked it if he wanted to.
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Q. How long would it take to walk from where you

“dropped him off back to his house?

A I'd say from here across the street.

Q You're saying it's not too far?

A No, it's not too far at all.

Q. Five or ten minutes?

A Yeah, I'd say that.

Q Okay. When's the next time you knew anything about
or heard'anything about this burglary other than what
the neighbor had, what the victim nefghbor, Mr. Kelley,
had é1ready told you?

A. I think I pulled over on Shiloh Road wherélI was
going:down to'the road place I used to live at to visit
a friend, and a bunch‘of poiiceé cars came behind me and
pulled me into his driveway and proceeded to ask me what
was going on and to step out of the truck.

Q. Did you go back to the Sheriff's Office,and talk to
them? |

A. Yeah. They took me straight to jai].‘

Q. Did you have a warrant on you for theft of e]éctric
currenf?

]

A. Yes, I did.

Q. A11 right. And did you end up serving a 30-day

sentence for that?

A. Yes, I did.
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Q Is that behind you now?
A .Yes, it is.
Q. Did they talk to you about this burglary?
A

Yeah. They asked me about it, you know, what

- happened, and I to1d‘them what. I told you.

Q. Did you give a written statement to that effect,

too?

A. Yes, I did.

. Q.- Okay. And was what you told them the truth? -

A. I told them what I saw." Because then I told thenm

~exactly, you know, what. was on my. report.

Q. Okay.
‘MR. WAGNER: Thank ydu. If you would answer
ahythipg the Defense Attorney would have for you.

THE COURT: Cross-Examination.

~Cross-Examination by Mr. Burr:

! N

Q. Mr. Gentile, I'm nbt rea11y sure I heard your
testimony correctly. " Did you say that when you and the-
Defendant left his caMpef he had a fishing pole with

him?

‘A,f»Yeah.r’Yes, he did have a fishing pole with ‘him.

Q. And did you also just testify that after you

dropped him off at this friend's house, you never saw:

‘him again?

A. I didn't see him for the rest of the day.
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Q. You also stated that when 'you were arrested, you
talked to the officers and gaVe them a written
statement?

A. Yes. -

Q. " Do you remember in that statement saying that after
he came back out of the friendﬂs'ﬁouse, then he had a
fishing‘ﬁo]e in his hand? | |

A. ‘No, ‘I don't remember that.

‘Q.  And that then you dropped him back off_at.h{s

place?

A. we11, no, I don't remember, I don't remembér if I.

wrote that down or.not,

MR. BURR: Your Honor, may I approach?
THE COURT:. Yes. -~ |
By Mr. Burr:

Q. Would you Eeread the l1ast part of your statement?

A, A1 right.
18

Q. I mean, read‘it to yourself and fhenvI'11 queStibh
you on it;r |

A (Comp11es;) Okay. Well, we're ta]k{ng abbut his
house. ' When He,came back out of tﬁe house, he came Qut

with_a.big green bag and wHen he came back out he had a

‘fiéhing poWe{"This was at his house, at his house.:

Q. If I mightvho1d that to see if'we can agree on

something here?
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A. A1l right (handing).

Q. You say he had a green duffle bag and then we Teft
and went to his friend's house. That's what you just
read.

A. 'Got fhe duffle bag, came out --

Q. Went to friend's house?

A. No, we didn't go to his friend's house. We came
out with a fishing pole and then we went to his friend's
house and drobped the bag off, which is whén he said he
wanted to go to his friend's house. That's exactly what
happened. |

Q. That's not<exa¢t1y what you pqﬁ here. So you're
saying there 1is some'confgsion,on fhis sworn statement?
A. Yeah. It happened that way..

Q. Okay. What you are saying now ybu are saying is
true, but this was some'confusjon?

A. Well, it could be, yeah.

Q. Okay.
A. You must be reading it wrong, but. .
Q. Well, you do agree that you say after he came out,

then you dropped him back off?

A. What's that?
Q. In your statement. Then I dropped him off, he came
out?

A. He came out and I dropped him off at the house, the
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other house. He came out of the trailer and I dropped
him off there. That's what I did. I didn't come back

fo the trailer. Trust me. I didn't come back there. I

‘know I didn't. I had a warrant.
Q. As soon as you got up and saw; the victim of this

burglary told you he had been burglarized, you left

immediately and never went back?

A, No, I couldn't gb back. The police wefe coming and
I had a warrant on me. No. I wasn't ébout to go back
there.

Q. They didn't arrest you at the friend's house?

A.” No. . I got érrested down the road.

Q. How much later was thaf?

A; I can't remémber. It was -- I'm not sure. It
might have been two, three days; maybe. I'm not
positive, but it was definitely later, later that week.
Q. éo when you went over origina11y,'yoh wrote in your
statement and you're testifying now that you did see the
same items that were later described to you by the
Investigator as being the stolen property?

A. Yeah.

Q. You went so far as to identify the color 6f the
ammuﬁition and the Derringér?

A. Like yo& said, in the Derringer, it had two rounds

and over and under.
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Q. Okay. And they told you that two televisions had
been stolen?
A. Theylsaid that some TVs were sto1én5

And a 1apfop compUter?

Yeah.

/
They didn't say anything about ammunition. They

Q

A

Q. And the guns and ammunition?

A

just told me that there was . a couple guné missing and
with the laptop and a couple TVs.

Q. And are you testifying today that you think all of
that stuff would fit in that duffel bag that was in your
truck? ; |
A. No. I'm not saying that.

Q. Did you see any Evan & Williams whiskey the night

you were drinking with Mr. Allison?

A. I don't really remember 'cause I was drinking my
own . I wasn't sure What he was drinking.

Q. Do you remember what movies you wafched?

A. No, no, I don't remember that at all.

Q. When you were originally, when you were arrested on

ydurvbench warrant, fugitive's warrant, whatever it was,
and you were questioned by the investigators, they gave
you a rights adyiéement, right?

A. I don't remember to tell you the truth.

Q. Did they tell you you were listed as a suspect?
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A. They said yeah, that somebody had wrote a statement
against me.

Q. Who wrote a stafement against you?

A. They said Marcus wrote a statement against me.
That's why they picked me up. That's exactly what he

told me.

"Q. Well, since then has it been brought to your

attention or you know now that that's not true?

A. I don't know what you're talking about. I,don't

understand.

Q. Do you know now that he's never written a statemeht
against you? o

A.‘ I don't know if he did or he didn't.

Q. Have you had any contact with Mr. Allison at all in
the past two years?

A. “The last confact I Had with him was_wHen[‘that time
at his house. That was it. | P

Q. And I may have asked this earlier, and if I did, I
apologize. When you talked with investigators, did you
tell them the name of the person where you allegedly
dropped him off?

A. I did not -- 1 knew his first name, but I didn't
know his Tlast. ‘ |

Q. So, when the officers say that you told them you

dropped him at Jason Martin's residence, is that true or
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not true? .
A.v Well, I told him I dropped him off at Jason's but I
didn't know his Tlast name, though.

You didn't know?

No, I didn't.

Q
A
Q. Had you ever met this Jason guy before?
A Nope. S B

Q

Once you gave your voluntary statement, did the

officers tell you you were no. longer. a suspect?
A.  Yes. At the time they said -- no,. they said they
‘would get back to me -about it, you know, but I had to --.

"they. weren't arresting me for?that.' I was getting

arrested for my warrant."

Q. How long had you known Mr. A1f135n‘prior t6 this
incident?

A. Well, I Was‘af that place for,‘the.other p]ace{fof
a-couple .years. - Two to three years I've known him.

Q. And after he was Tiving at tﬁe:1ocat10n where you
spent the night with him on this occasion, did.you visit

with him fair]y frequently?

~A. I stopped down and saw him now and then because I

Tived right by his house. -
Q. Did you go over and wash your clothes at his place?

A. No.

Q.. You didn't? Did you bring anything with:you, any
R . J .
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bag with you the night you came over to visit?
Nope. Just me.
No food?

Nope,'nothing.

Wel], yeah, I brought Wild Turkey.

After you were released from confinement, you never
béthered to call Mr. Allison, your friend, and teT} him
what had happehed,andlyou gave your statement?

A. No. After I heard that'he hae written a rebort
aga1nst me, that kind of did me -a 11tt1e-whong7' "\,
Q. 'So your w1111ngness to g1ve a: statement and testify
is because you thought he gave a statement aga1nst you7.
A.- We11 he did g1ve a .statement. - The guy to]d ‘me -he
gave a statement. That's what the Sheriffesaid.A -
Q; And that prompted you to'étve your statement?}

A. Well, it prompted me to give the statemeat'atter I

asked them to see 1t) to see the statement.

- Q. Did they show.you a statement?

A. No,‘they.didh'tAahow me a statement. ‘

Q. If-you had known that he had not made a, that he
didn't make a statement against you; would that have
changed your story at'a1T? |

A. No.’ Nothing changed what happened. I told them

exactly what happened. I didn't know what he did 1f'he



W N

O W O N O o A

105 159

State v. Marcus D. Allison -- 04/24/2012 -- Gentile/Cross

~did anything at all.

Q. You never calied hinm back after that?

-A. No, I didn"'t..

Q. Okay. When you were at his place and you were
Qatching the movie, do you remember the collection of
ﬁovies that Mr. A11ison:héd?

A. No,.no, I don't.

Q“, How many times did you go to his camper?

A, Oh, I don't know, Maybe three or four times since

he's been thefe;-

Q.. 'You didn't notice the big stack of DVDs?

A. No. I really didn't stay that much in the camper.

It was just that night I stayed. Most of the time we

were outside.

Q.  Were you su;picious when he shoWed you the guns or
whétevér‘when you first got there? | |

A. No. He's a1way§ had gﬁns:

Q. Okay. éo, when you left, when you gave him a.rideh
you did not think~you had stolen mercﬁandise in your |
truck?

A. I didn't know what was in my truék,_you know? 1
knowwI didn't see,lI didn't know what was in the duffle
bag, I didn't see wﬁat he,pﬁt 1n.1t. ~I had no 1dea.

A1l I know is something was awful fishyi of dourse, I

<
did get arrested later.
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Q. You did testify earlier you are pretty confident he
had no transportation of any sort?
A. He had nothing whatsoever.
Q. So the only way for him to get away from h{s
trailer was With you?r
A. Well, he can walk.
Q; After you drqbped him off,’he had no transportation
to getkhim back home, did he? o |
A. No. He's walked home plenty of times‘ffom that
guy's h§use., | L
" MR. BURR: I have no further questions, Your Honor.
" THE COURT: Redirect? |

Redirect Examination by ‘Mr. Wagner:

Q. Mr. Gentile, on your statement Mr. Burr was asking

you about the fishing po1e'boming»babK‘but, You reread

"your statement there, right, aé-faﬁ as what's on that --.

A.  0Oh, yeahf'

‘Q. - -- second page?

And is that accurate? |
A. Yeah. It's-pretty much he came out with the
fishihg‘po1e and some other stuff. B
Q. When you said he séiﬁ‘-- and I'11 quote -- you
said: .I said fhat[é wheﬁ he came back outsidé‘with a
pig,greeh duffle bag which he left at his friend's

house. When he came back out, he had a fishing po]é, a
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small handbag and a pair of Army boots?

A That's correct.
Q That's what héppened?
A Yes.
- Q. So you are not.changingfyour statement?
A Excuse me? J
Q You're nof changing your statement is what }'m
saying. '
1Af No.
Q That's what you said. .
A.  (Nodded head.) . ~ .
Q. .And that all happened'at~the séme time?
A --0h, yes. Everything having to'dd witﬁ~the Housel

MR. WAGNER: Okay. . Thank you. That's all the

.questions I:have.f

THE COURT: A11 right. :You may step down.

MR. WAGNER: ‘Your-Honqr, we. ask this Witness be.

excused?

THE COURT: Any objection?

MR. BURR: 1I'm sorry, Your Honor?

THE COURT: Can the witness be.excused?
MR. BURR: .No.objection;

THE COURT:  You may be excused.

THE WITNESS: Thank you, Your Honor.

(Whereupon, the witness was excused.) .



108

0 ~N O A W N -

10
11
12

13
14

15
16
17

18 -
19

20

.21

22
23
24
25

162

State v. Marcus D. Allison -- 04/24/2012 -- Bowling/Direct

+

THE COURT: A11 right. You can call youf next

witness.

Whereupon,

MR. WAGNER: 1I'call Casey Bowling.

f

Casey Bowling,

after first having been duly sworn, testified as

f611owsr

‘Qirect Examination by Mr. Wagner:

Q.

Can you give us your full name and sﬁéT1.your last

name for the record?

A. _Yésj sir. It's Casey Bowling, B-o-w-1-i-n-g.

Q. And whaf are'your’cUﬁrent job duties:-Mri éﬁw{fng?
'AL"I'm a Sergeant with the- Oconee Couﬁty’Shefiff'sru

Office. ‘ | | o ”

Q. How 1oﬁg.HaQé you Been %mp1dyed-with théASher1ff's«
0ffice? - A ' k .

ZA; ,I;velbeen employed for 13 years.

Q. Back in 2010 What‘were your job duties with the

Sheriff's Office?

A.

Back in 2010 I.was Sergeant over one ofVQUr road

patrol units.

Q.

Okay. Was Jarrett Price one of your Corporals on

your shift?

A.
Q.

"Yes, sir, he was my Corporal.

Have you changed roles in the Sheriff's O0ffice?
L
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A. Yes, sir. Currently I'm a narcotics officer with

the Sheriff's Office.

. Q. Okay. . Back then did you get a call from Jarrett

about a-burglary case he was working on?
A. Yes, sir, I sure did,
Q. And as a result of that what did 'you do?

A. . As a résu1t ofhthét I met Corporal Price over off

of Sittoﬁ Mi11l Road and Sitton Shoals Rgadﬂ He informed

me what was going on earlier in the day about him

getting a burglary call. He stated that Mr. Allison,
Marcus Allison, the Defendant,. there were some questions

'coming up with him being out in the woods during the

i

. pouring down rain. 3ays thatlhé was putting up a

hammock . . Said that thereywas;some fishineSs going 6n

about a burg]ary that happened around neXt,door to

‘4Mr{;A]1ison's trailer f? camper.

At that .time Corporal Price asked me to go with him .

to the back side of the campground to go through the

.woods to make sure we didn't see anything bUTied 1nvthe'

leaves. It was real wet, so it was kind.of hard to'see"

if things had been moved'aroﬁndp It rained real hard

and kind of matted down the leaves.
'So we went back there and started just walking
around to see if we could find anything.

We didn't find anything. In the meantime we're

~
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walking back and we see Mr. Allison come out of the
camper a couple times. So we decided at that point in

time it would be probably be good for us to talk to
Mr. Allison agaih to see what he'was doing out there,

just get a little hore information about what's going

on.

At that. time Corpora1lPrice'had talked to him and

- he gave consent agaih to search the trailer. And at

that time I stayed outside when Mr. Allison and Cérpora1

Price went inside the tra11er.affer he”got:conSent from

Mr. A1]1son,:ahd I was qutéide just ta]king*fov'

Mr. A11i§oﬁ. ,WeAactua1]y'Had a conversation. I bé]ieve
he was in school at the time. I believe it was an
on-Tline schooi if I remember correctly. Wé wefe‘having

a regular conversatibn‘dfsc@ss1oh-about it
" And. at that point Corporal Price came out of the

trailer with a box, and an Evan &.Williams bottlé, and a

box, an empty'box of ammunition products. And at that

time Corporal Price started talking to Mr. Allison

again. Mr. Allison at that time told him that he wanted

‘him to quit searching and he needed to get' a search

warrant .
At that point in time we, Cofpora1‘Price called the
on-call Inveéstigator which we have every week, and it

was. Sergeant Smith at the time, David Smith. And
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Mr. Smith came out to the campground and wgnt ahead and
started the process with the search warrant. Got Judge
Derrick to sign the search warrant. And at that time
Investigator Smith stayed outside with Mr. Allison and I
went back in the camper with Corporal Price.

As T go back in the camper, wé started doing a
little more meticulous search because we had the search
warrant, and Corporé1 Price showed me where he had found
a few of the items was in a, it was a closet buf it had
like a, almost 1ike a chest of drawers in the closet.
And at the bottom he showed me where there's a dréwer;
or drawer facing, énd the facing of the drawer would
come off. And you could tell where there was Tike
carpenter's glue or E1her's glue on the inside of the
door of that chest of drawers, and you could tell it was
fresh, you could tell it still had that yellowish white
tint, it was kind of Tike sticky. You know when you put
your finger 1in glue and it's kind of 1ike almost like
P1ayFDoh.

| He came up and showed me what he had -found on the
inside of that. So we looked, he looked a little
deeper. And, as a matter of fact, he found this crowbar
right here in there with some gloves. There was
écfua11y some gloves wrapped around the crowbar, Tike

the crowbar was laying on top of the gloves and kind of -
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like, kind of like I had the gloves in my hand and
grabbed the crowbar and just set them in there. Those
were in there. There were some DVDs that were in there
that he had found. The box, the empty box of
ammunition, a liquor bottle that Corporal Price had
found in there.

We did eventually search the rest of the residence.
During the search in the back bedroom there's this full
stuff. I mean, it's one of those rqus you’jUSt pack

stuff in. He did have some tools back there, some tools

"by the bed, around the bed. It wash"t:a room thét'yod

could actually occupy, there was so much stuff'in there.
But it was very strahge to myself and my Observation is
you had a bunch of tools back jn that back bedfoom buf
youlhad one tool that was out.

My observation 1% soﬁebody tried to hide it behind
this fake drawer. The fake drawer was a1mosf lTike it
Qas a drawer whéreiyou pull out a drawer, you have, the
rectangular drawer shape was almost like, like it was
cut off and you just had the drawer faciﬁg.‘

At that point it really raised a red flag with
myself. I said, Well, Corporal Price, you know, it
looks 1like' somebody stores all theif toé]s back here 1in
this room but you have one tool 1ef£-by itself back

there behind this cabinet.
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So at that time we went back outside after our
search and we took the crowbar, which this is the
crowbar right here in front of me, over to the
neighbor's house, the camper where the burglary took
place.

At that time we were, he was .showing me the fresh
pry marks on that camper. If you're looking at the
camper, the door opened this way (indicating), so it was
all on the right side of the door frame in that aluminum
door frame. They’re very flimsy I guess you could say.
You could really, you can bend them, shape them, that's
what aluminum can do.

But the differenée with this one, the door frame
had a vefy distinctive marking on it. The very
distinctive marking waé almost 1ike .2 V-shaped
dovetailed type of shaping on it, where something,
whatever is pried against 1t'had that weird V-shape kind
of 1like that. It was véry distinctive. So we held up
the crowbar because wehwere'11ke, well, maybe this

crowbar was used to open the door with.

Well, we opened the crowbar -- can I ---
Q. If you would refer to it by the number on there,
please?

A. State's Exhibit Number 4. We held the crowbar up.

And 1f you ook at the crowbar, it was one of those
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points in law enforcement that you look at something you
held up it against it and you're like, yeah, that's a
match. Sa when we held up the crowbar right up to the
door, you fit the pry mark in the door with the exact
width, the exact shape as the dovetail in this crowbar.
It was one of those times in law enforcement that you
Took at and say, Wow, I'm prefty darn certain that fhat
was what was used to open that pry, that door.

‘The V -- all the crowbars I've ever owned are the.
straight, straight-edged crowbar just like the top of
this one, out straight. I never owned one like this.
And to have one just seemed very distingﬂisﬁab]e to me
in the matching on the door frame in that shape on that
crowbar, my observation was a_perféct match.

Q. Prior to y'all having, y'all searching the camper
of the Defendaht, did he comment about anything that he
was doing that night? ' - |
A. He éommented that him and his friend, he had a
friend dvér, and they were up drinking all niéht, they
had been Qb all nighf, they were tired. At the time I

was there, it was just Mr. Allison there at the

"residence, and he stated that they had been up ‘all

night. And this is when we first got over there and
when I was first talking to Mr. Allison. And he did

state that they had started drinking Tater in the
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evening and just stayed up all

drinking.‘F

night watching movies and

And then -- I'11 go ahead and elaborate on that.

. After we got the search warrant and I was, we were

outside talking to Mr. Allison again, Mr. Allison

changed his story and told me that he had been asleep

all

night

had been up all

with us,

too.

in a chair

night.

in his house and that his friend

So that raised another red flag

If he changes his story 1ike that, that's

an immediate red flag for Taw enforcement.

Q.

The stuff that y'all found in that cubbyhole, did

Evidence?

A.

residence,

Corporal

MR.

WAGNER:

Price,

Thank you,

~

Jarrett Price take possession of that and turn it in to

he found everything inside of the

only questions I have.

The witness:

THE COURT:

MR.

BURR:

THE COURT:

Yes, sir.

Officer.

Cross-Examination.

and also he took possession of that as well.

Those are the

May it please the Court, Your Honor?

Yes,

sir.

Cross-Examination by .Mr. Burr.:

Q.

Sergeant, you-never actually saw this, the box and

the crowbar and the DVDs in the cabinet, did .you?

A.

No,

sir.
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Q. Okay. So you were outside and Officer Price
brought it out and showed it to you?

A. Yes, sir.

Q. And he took it back inside?

A. No. He:left it out on the steps leading up to the

camper. |

‘Q. Okay. So, when you went back in with the search

~warrant, you went in that time, correct?

A. Yes, sir, with Corporal Price.

Q. And did you find anything in addition -to what had
already been Tocated?

A, I didn't myself, no, sir.

Q. Did anybody?

A. I believe Corporal Price, that might have been when

" he found the crowbar stuck back in the back, but I

y

can't, I can't say that's exactly what he said because I
was at the other side of the caﬁper.

Q. But you did testify that there were numerdus tools
in the camper?

A. Yes, sir, in that back bedroom.

Q. Actually a tool bag full of tools?

A. There were some tool bags back there. In the back
bedroom there was no other place in the. camper that we
found tool bags or tools or anything except for in that

back bedroom, except for the one crowbar that Corporal

.
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Price found behind the cabinet.

Q. Okay. And isn't it true on this visit, this last
visit out to Mr. Allison's camber, you were there
because he called you, the.Sheriff's Office, and asked
you guys to come out, didn't he?

A. I don't know. I was, I was out there at the
request of Corporal Price.

Q. To your knowledge were a good many pictures taken

of this camper?

A, Yes, sir.
Q. The storage area?
A. Yes, sir.

turned his camera over to you?

A, Yes, sir.

Q. And since then it's been misplaced?

A. When an officer leaves the Sheriff's Office, you
turn in all your equipment. At fhat time any officers

that don't have certain equipment can get the equipment
of an officer who left. And at that time we re-, we

give out that equipment to officers who need it.

Q. But this wasn't your case?
A No, sir.

Q. Whose case was it?

A Corporal Price's.
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‘1 Q. So you were not the lead investigator?
2 A. No, sir.
3 Q. And --
4 A. At that time I was not, no, sir.
5 Q. There's been very 1ittle evidence turned over to
6 the Defense. But there were two reporté, similar
7 reports, but there were some differences. Did you méke
8 any 1inputs, any summaries, anytHing at all put into
9 those reports?
10 A. No, sir.
11 Q. So, you have no additional.evidence or information
12 at all about Mr. Allison?
13  A. Not, not, not in the burglary case, no, sir.
14 Q. ‘You did jUst testify that you peréo%a11y never
15 owned a crowbar like that? :
/ 16 A, Yes, sir. |
17 Q. So, if you did own a crowbar like that, would that
18 make you guilty of burglary?
19 A. 0f burglary?
20 Q. Yes.
21 A No, sir. No, sir, ‘not at all.
22 MR. BURR: No further questions, Your Honor.
23 THE coORT: Redirect.
24 Redirect Examination by Mr. Wagner:
25 Q. You say you weren't the lead 1nvestigator, but you
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)
were the supervisor on scene?

A. Yes, sir, I sure was.

Q. And you were tﬁere when the bulk of this case was
made as far as‘the physical evidence that was pulled out
of the Defendant's trailer?

A. Yes, sir.

Q. And you took part in all .that along with

Mr. Price ---

A. Yes, sir.
Q. --- assisting him actively?
A. Yeé, sir.

Q. Everything that took place prior to that, though,

most of it you had a pért in?

A. Yes, sir. You are assigned a .call at the Sheriff's

Office. ‘And when 'you are assigned a ca11, that's your

call, okay? You take care of it from-beginning to end

and you ask for assistance within. the middle of it. And
that's what Corporal Price did. Corporal Price was
assigned this call.. He‘fe1f like . he needed assistance

so he called his .supervisor, which was myself that day,»
and I came out and assiéted him throughqut the process,
yés, sir.

Q. Okay. And you were'present when the evidence.
that's been presented today, all that was found?

A. Yes, sir.
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Q. Okay.
MR. WAGNER: Thank you. Those are the only
questions I have.
THE COURT: A11 right. You may step down.
(Witness leaves stand.) |
~MR. BURR: Your Honor, may I redirect one question
to the witness?

THE COURT: He's already stepped down. Nothing new

~was brought out. What new was brought out that you

could not have addresséd on --

MR. BURR: He just testified that he was present

!

when the evidence was confiscated, and he just testified

‘when I crossed him that he was not there, it had all

been brought out and left outside.
THE COURT: A11 right. Call him back up and take

the stand this one time. Next time we need to address

it all, okay?

_MR. BURR = Yes,;sir."'

(Witneés resumes stand.)

THE COURT: You are still under oath.

The witness: Yes, sir.
Recross-Examination by Mr. Burr:
Q. Sergeant, based- on my proffer about wanting toggo
through this, but I understand you when I- talked td,you,

you said that you were not inside when Officer Price

~
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found this evidence and brought it out and Teft it?

A. I was outside.

Q. Right. So you were not inside.  You didn't see it

when he found it?
A. Not, not some of it. But when he found the
crowbar, yes. I was inside but I was at the other side
of the camper.
Q. -You never saw that box the DVDs,or the 1%qUor
bottle when it was in fhe cabinét?
A;;V No, sir.

MR. BURR: Thank yéh, Your Honor.

THE COURT: A1l fighf.',Youimay steb downf:

(Witness leaves siénq.) '

THE‘COURT: Sﬁate; you can call your next witness.

: ﬁR. WAGNER: David th1pott. | |
Whereroﬁ, »
. David Philpott,

after first hayiﬁg.been duly swqrn,:testifieq as
fq11ows:
Direct_Examjhation by Mr. Wagner:
Ql Officer, givevqs your-fUTT name.and spell your jast
name for the.record. g N
A. David Philpott, P-h-i-1-p-o-t-t.
Q. .Who do you work for?

A. Oconee County Sheriff's Office.
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Q. How long have you been with the Sheriff's Office?
A. Apbroximate]y ten years.
Q. Back in May of 2010, what were your job .duties
there?

A \S .
A. In May of 2010 I was currently assigned to the

Criminal Investigative Division as an Evidence Tech,

primariTy controT]ing‘evidence and property and

processing crime scenes.

Q. Are you stil11 in that capacity?

A.  Yes, sir.

Q. Okay. Did you take any- evidence on this case,

bUrg1ary_6ut of Bruce Ke1iey'svcampeﬁ? z-

A. Yes.
Q. Let me show you what's been marked, a number of
exhibits.

Starting with State's Exhibit Number 1~ for

identification, 2, and 3 -- and there's a number of

exhibits here and I've 'kind of 'got them 0ut‘ofvorder

from where you had»them'ih‘that~box. BUt’]et'ﬁe ask you
to go one by one and ask you 1f“you*recogniie,those and
when you took custody of those?

A. Okay. Do you want me to describe them?

Q. If you could. If you need that box?

A. This back here, as y'all can see,'these are kind of

bar code labels:. When we take those into evfdénce, when
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we log them into our systém, it generates a bar codé
that we then attach to the bag;.' This bag here
contained a WO1f ammo'box-which would be this item here,
and also a black crowbar which you can see here.

Q. If you could Officer Philpott, there's a number on

each one of those things, just for the record.

A. This item here would be --

Q. It's.éctua11y on the box.

A. -- 4619/1, and the crowbar  is item 4620/1. This
. ‘ ) . N }

bag’Contéined these DVDs: "House on Haunted Hil11,"

"Return to<House on Haunted Hil1," "Asy]um;" and I
believe "South Park" DVDs. It is item 4624/1. And I

believe there were some black gloves, one pair of black

‘g1pves, which is item 46622/1; and a liquor bottle,

Evans & Williams liquor -bottle, which is item 461871.
And on May 4th I femovéd these four bags_from our

evidence Jockefs, temporary evidence lockers, and placed

fhe_bar che labels on these and then p1éced them into

storage in'our“evidence_room. o

Q; ‘ When you say retrieved from the.evidence locker,

exp1ain how that works.

A. In our office we have a set of temporary lockers.

There's ten standard 'and four refrigerated lockers. If
you can imagine, say this is the lockers, the officers:

will open from the front .side, they close it and lock
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it. Then myself and the other Evidence Tech can open
the back side and remove‘the>evidence out.” So, once
they'ré closed from the front, they can only Be unlocked

by one of us on the back side. And these were removed

" from one of the temporary lockers.

Q. And who were those placed there by?

I3
/

A. I believe it would be Jarrett Price. Yes, Officer

"Jarrett Price.

Q. Did you have fhose in YOUr,custody and contro]

since he p1aded them there --

A.  Yes. |
Q. -- in May o%aéo1q7‘nf‘ o \

A. Yes, sir. |

Q; ‘And have yoU'tampeféd with them or changed chem in

any-manner?
A. They were, a few of these items were processed for

fingerprints:'

Q. Did you do that?

A. Yes, I did. You can see‘édmé of the Superglue
fuming‘dn here, but that's the on1y a1%erations to those
items. | .

Q. Were you able to get ény prinfé’off any of those

items?

A. No identifiable prints, no.

Q. Are they stili in substantially the same condition
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as they were when you got them and are they still in

substantially the same condition now?

A. Yes.

Q Have'you tampered with them in any‘manner?

A. No. |

Q. Who else besides yourself and Evidence has had

access to those?
A. Sergeant Patrick Merck.
Q. Okay. 1Is he here today?
A. Yes, he is.
MR. WAGNER: Okay. I don't have any further
questions. | -
THE COURT: A11 right. Cross-Examination.
MR. BURR: May it please the Court, Your Honor.

Cross-Examination by Mr. Burr:

Q. You know we're here on a burglary charge?
A. Correct.
Q. Were you called -- do you normally do crime scene

investigation?

A. It depends on what it is. 'On a property crime,

usually if it's a residential and the value is over

$5,000, then we are susceptible to being called to
process. It's not a guarantee, it's pretty much up to
the officer on the scéne or the shift supervisor.

Q. Okay. To your know1edge did anybody attempt to
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take any fingerprints from the crime scene, the
residence that was broken into?
A. I do not know. I was not there and have -- -1 don't

Know.

Q. Okay. The evidence before you, the Tliquor bottle,
the tapes, the box, apparently from the residue of the
glue, some fingerprints were attempted ko be taken off
of those, éorrect?

A. Yes.

Q. And you did that?

A. Yes, sir.

Q. Okay. Were you able to get any prints off of any
of it? |

A. Cn 1 be]ieVe it was a couple of the DVD cases you
can see smudged prints or, you know, a print on top q% a
brinf on top of a print,'buf nothing that HaS'enough
ridgé detail to make é comparison with. So»nothing
identifiable.

Q. Not these, even the smooth surfé;e of a Tiquor
bottle, DVD case, none of that stuff had any

identifiable prints on it?

A. No, sir.
Q. It did have some prints, just not identifiable
prints?

A. Correct.




O W 00 N O g AW -

11
12
13

14"

15
16
17
18

19

20
21

22

23
24
25

127 181

State v. Marcus D. Allison -- 04/24/2012 -- Philpott/Cross

MR. BURR: May I approach for a second, Your Honbr?
THE COURT: A11 right. |
By Mr. Burr:
Q The bag that the evidence was in, you identified --
A That evidence?
Q Correct.
A. Okay.
Q How many DVDs were collected and put in that bag?
A On our, my bar code Tlabel here it says: Sea]ed bag

said to contain aséorted‘DVD boxes and DVDs.

Q. So is there a 1ist anywhere at all that would tell

us what was. in there?
A. May I refer to my notes?
Q. Yes, please. .
A.- On the submiséion form that was turned in by
Officer Price, it says three DVD boxes containing multi
feature: Asylum, Hills Have Eyes, and Hit and Run, a
double feature of House on Haunted, ."South Park" DVD
AN

case with four DVDs.

MR. BURR: May I have one moment, Your Honor?

THE COURT: A1l right.

By Mr. Burr:

Q. My mistake. Those were the three that were turned
in?
A. Yes.
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Q But you did say it lists various DVDs?
A. That's the way that I titled it on our bar code.
Q So that was your input?
A Yes. The reason is, you can see kind of that one

Tine here. That. bottom block is where everything is
titled what's in here, and that won't fit on our bar
code, so we title it in a way that we can tell what{é in
the bag.
Q. But those are the only three that you were making
reference to? | |
A. That's correct.
Q. Did you actually take any DVDs out to see-if-they
had any prints, attempt to Tift printé off qf them?
A. If I recall, I p1abed.the 1fems in our %dming
chamber énd they wererfumed as-is. I didn't remove
1nd1viduaJ.DVDs from the packages.
Q. At the risk of repeating my§e1f, you did diligently
check that Evan & Williams bottle for prints and there
were no usable prints? |
A. Yes.

MR. BURR: No further questions, Your Honor.

THE COURT: Redirect. |
Redirect Examination by Wr. Waéner:
Q. From an evidence perspective, is it unusual not to

get prints on items like that?
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1 A. Not, not -- no. I mean, a fingerprint depends on
2 the surface, the person, the environment. And you would
3 have seyera] different factors that would come into play
4 for a usable print fo be deposited. Depending on how
5 dry a person's hénds are, fhe moisture in the air, if
6 the surface is wet, a lot of times you don't get prints.
7 Q. Somebody uses black gloves to handle them?.
8 MR. BURR: Objection, Your Honor.
9 THE COURT: Sustained.
10 MR. WAGNER: No further questions,.
11 . THE CQURT:A.You may step down.
12 (Witness 1eavéé stand.)
13 MR. WAGNER: I would ask this witness to be
14  excused. R
15 . MR. BURR: No objection, Your Honor.
16 THE COURT: Al11 right. -
17 (Whereupon, the witness was excused.)
18 THE COURT: Let me see the attorneys for a second.
19 (Discussion at sidebar.) ‘
20 THE COURT: The State can call its next witness.
21 |
22
23
24

25
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MR. WAGNER: I call Patrick Merck.

Whereupon,
Patrick Merck,

after first having been gu1y sworn, festified as
follows: |
Direct Examination by Mr. Wagner:
Q. Officer Merck, give us your full name and spell
your last name for the record, please.
A. It's Patrick Merck, M-e-r-c-k.
Q. What are your job duties?
A. I'm with the Sheriff's Offide, Evidence Technician.
Q. Okay. You work with Mr. Philpott who has just
testified? |

A. Yes, sir, I do.

Q. Just the two of y'all in evidence?
A. Yes, sir, that's correct.
Q. 'The evidence before you that's marked as State's

Exhibits for identification 1 through 7, it's kind of
discombobulated for lack of a better word. I want you
to see if you can look at that, see if you recognize it,
see ff you had custody of it. It's all been taken out .
of the bags. But that's State's Exhibits 1 through 3
and State's Exhibit 4 5, 6, and 7.

A. Yes, sir, that does appear to be everything.

Q. Okay. You and Officer Philpott had custody of
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those items once they were turned in from Jarrett Price?
A. Yes, sir, we did.

Q. And have you tampered with those or changed them in
any manner?

A. No, sir.

Q. Are they still in substantially the same condition
as they were when you received them?

A. Yes, sir, they are.

_MR. WAGNER: Your Honor, at this time we would move

State's Exhibits 1 through 7 into evidence.

THE COURT: Any objection?

MR. BﬁRR: No objection, Your' Honor.

THE--COURT: A1l right. State's Exhibits 1,.2, 3,
4, 5, 6 and 7 are admitted into evidence without
cbjection.

(State's Ex. # 1, DVD, was received 15 evidence.)
2, DVD, was received 1in evideﬁce.)

(State's Ex.

(State's Ex. DVD, was, received in evidence.)

* O™
w

(State's Ex. -4, pry-bar, was received in
evidence.)

(State's Ex. # 5, ammunition box, was received in
evidence.)

(State's Ex. # 6, empty Evans & w11]1ams whiskey

~bottle, was received in evidence.)

(State's Ex. # 7, pair of black gloves, was
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received in evidence.)

MR. WAGNER: That's the only questions I have. 1If
you would please answer any that the Defense may have.
for you.

The witness: Yes, sir.

Cross-Examination by Mr. Burr:
Q./ Officer, are you the senior fechnicjan’in the
Evidence Division? ' . '
A. Yes, sir.
Q. Isn't it true, had’you beenAnotified or called, yoﬁ
would have sent éoﬁebody to.the'Cfime scene to attembt
to take prints if the officers had requested it?
A. I'm sure if we were requested, we would do so.
Q. . But to your knowledge nobody requested it?
A. Not to my khow]edge, no, sir.

_:MR. BURR: No further questions, Your Honor,-

THE COURT: -A11 right. Redirect.

Redirect Examination by Mr. Wagner:
Q. Is it physﬁéa11y ﬁossib1e for you to respohd to
every‘crime scene that occurs in Oconee County?
A. No, sir.
Q. If it was pouring down rain, would you generally be
trying to print stuff?
A. No, sir, not if it's outside.

'MR. WAGNER: Okay. - Thank you. That's all the
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questions I have. ‘ ,
. THE COURT: A1l right. You may step down,
_(Witnese leaves stand.) .
MR. WAGNER:  Your Honor;,State's Exhibits 1 through
7 are-ﬁn evidence, if that being tFevcase, we rest.
THE COURT: A11 right.

Ladies and gent]emen, the State has presented their

.case and now.is the time of the trial where I have to
" take up some matters of law with the attorneys. So I'm
' gonna.excuse you back to fhe jury room for. just a

 m1nuteu It s a1so a good t1me to take our afternoon

break. I caution. you do not discuss the case even among
yourselves at this point 1n.t1me.,,Do not conduct any

independent investigations. If you have your notepads,

leave them in the jury-box when you go back into the

jury room.

- And I'11 tell yod why we take up these-matters of
]ew4outside‘of your presence. It's.not that we're
trying to hide anytnfng %romvyou. But as I told you at

the beginning of the.tr1a1,,you.and you alone decide

What the facts ofgthe case are. I decide the law to be

applied in the case.
Oftentimes, when I discuss legal matters with the

atforneys, it requires the attorneye and me as the Judge

to discuss factual issues. Whatever we say is: not
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1 evidence in the case, and so-we don't want you to be
influenced by anything that I might say-or_anything the
attorneys might say when we decide these matters of law,

because you are to base your findings of facts on the

2
3
4
5, testimony that's beenvpresented from the witnesses and
6 that's why we excuse you back to the jury room.

7 So I will go aﬁeéd andAlet'yOUVtake youf afternoon
8 break at fhis point 1nyt1me; address these matters of”

9 1law with the attorneys, and we'll bring you‘badk

10" shortly. Thank you very much.

11. (Whereupon, the Jury left the cqurtrdbm:at;
12 approximately 3?05-p%m.)
13 . THE-COURT: . A1 right.  Any motions at this time?

14 + Defense Motion for Directed Verdict:
15 o MR. BURR: "Your Honor, the’Deféhsefwould makg a-
,16 .motion fdr,a.diéected verdict‘basep;oﬁ”twdlisSuésﬂ 'Thed
17 'evidence 1Bvo1Ved,,thére.1s~actua11ylnotﬁing uhiqﬁe
18 about it. I éou1d.very well have each~of these,1tems'in
19 my housé“right<n6W'not 1nd1bafing f;mva Eurg1ér.
20 The‘Sécan issue is fhe'fa11ure to pro%e§t the
21 evidence,ithe’pictﬁres,“that made'ft difficult if nof
22 1mboss%b1é for us'té mount a suCcéssfu1 défensé.
23 The Court"'s Ru]fng on Defense Motion for Directed Verdiét;‘
24 " THE COURT: A1l right. I'11 note'ydUr motioh.' I'm

25 gonna deny it. I think there is sufficient evidence to
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go forward.

MR. BURR: A11 right.

THE COURT: Anything else?

MR. BURR: Nothing from the Defense, Your Honor.
Court's Advisement of Rights to Defendant: |

THE COURT: ATl right. Let me.go ahead and gd over
with your client his right to testify, all right? Let's
place him under oath, p]gase.

(Whereupon, the Defendant was sworn by the Clerk of

Court.) | | |

| THE COURT: .Sir, your name is Marcus Daniel

Allison?

THE DEFENDANT: That's right.

THE COURT: Mr. A1Tison, at this time I'm éoing to
explain to you qertain rights that you have. If you do-
not understand anything I say, please let me know. If

you want me to explain anything in more detail, please

~let me know. Do you understand that?

THE DEFENDANT: I do, Your Honor.

THE COURT: Al11 right. We've now reached the étage.
of trial where you may present your defense. You have a
right to c1a1m the brotections given to you by the Fifth
Amendment of the Constitution of the United States.
That Amendment stateé, in part, that no person shall be

compelled in any criminal case to be a witness against
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themselves. This means that you cannot be required to
testify in this case. You have the right to testify on
your own behan; however, no one can make you testify.
This is a personal right and no one can waive thfs right
except for you.

If you decide to testify, you will be subject to
the same rules that govehh'othér witnesses and you may
be examined and cross-examined on any relevant issue in
this case.

In addition, if you have any convictions involving
dishonesty or faise statements or for crimes punishable
by imprisonment for more.than one year and the Court
determines that the probative value of admitting this
evidénce odtweighs {ts prejudicial effect to you, the
Solicitor may be éb]evto usé~youk fécdrd to attack your
credibility.

" Does the Defendant have any prior record?

MR. WAGNER: He was convicted of shoplifting
February 17, 2005. I be11éve that would be fair game so
to speak. He's on probation'%or second offense DUI but
tﬁat only carries up to a year, that does not carry more
than a year. So I honestly don't think under the way
the statute is worded that that qualifies him.
Shoplifting I believe would.

THE COURT: A1l right.
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A1l right, sir. Mf. Allison, if you choose to
testify, they will be able to question you as to
shop]ift{ng and bring that issue out because shoplifting
is a crime that tends to show diéhonesty. Do you
understand that?

THE DEFENDANT: I do, Your Honor.

THE COURT: A1l right. If you decide to testify,
this decision on your part must be freely, voluntarily
and intelligently made with know]edge<of the protections’
given.,to you by the Fifth Ameﬁﬂment and of the.
consequences of your decision to testify.

If you decide not to tesfify, I will instruct the
jurors that they cannot give the fact that you did‘ngt
testify,any.considerétion whatsoever, and that there is
to be absolutely no prejudice to you because you did not
testify. It isv1eft entirely up to you whether or not
you-testffy. You may talk with your attorney, your
family énd fﬁfends or anyone é]se, but the final
decision will be 1eft‘ent1re1y up to you. Do you
understahd what I've explained to you?

THE DEFENDANT: Yes, Ybur‘Honor.

- THE COURT: A11 right. Do-you have any questions

‘about what I've expiained to you?

THE DEFENDANT: No, Your Honor.

THE COURT: A1l right. What I'm going to do, let's
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go ahead and take about a 10, 15-minute break. When we
come back after that break, then, Mr. Allison, I will

ask you whgther or not you wish to tesfify in this case,
okay?

THE DEFENDANT: Yes, sir.

THE COURT: A11 right. Thank you very much. Let's
take about a 15-minute recess. | |

(A recess was taken.)

THE COURT: Thaﬁk you very much.

Mr. Allison, do you recall your rights to testify
or not testify as I advised you before we took the
break?

THE DEFENDANT: 1I-do, Your Honor.,

THE COURT: AT1 right.‘ Have ydu-had ample
ppportunity tB discuss this matter wjth your attorneys
and whoever-it'is“you want to discuss it with?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have any questions you want to
ask me or your attorheys about your right to testify?

THE DEFENDANT: No, Your Honof.

THE COURT: A11 right. Do you wish to testify in:
this case? | .

" THE DEFENDANT: No, Your Honor.
THE COURT: A11 right. Thank you very much.

A11 right. Anything from the State before we bring
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the. jury back in?

State's Renewed Motion Re Third-Party Guilt:

MR. WAGNER: Your Honor, we would 1ike to renew our
motion as far as third-party gui}t. I think at this
point ih time there's been no evidence pointing to
anybody except him, and I think 1t“wou1d be inflammatory
at this point in time to be able to argue that it was
somebody else wheﬁAthere's been no evidence presented
and there is no other evidenqel
The Court's Ruling on State's Mofiqn;

| THE COURT: Okay. I'm going to dény your motion.
I think tﬁere is enough té at least -make that argument
to the jury. |
: 4 :

MR. WAGNER:- Yes, sir.

THE COURT: Al1 righ£; Anything further from the
Defense before we‘bring“the juryvjn? |

MR. BURR: No, Your Honor..

THE COURT: A11 right. I know y'all have submitted

a witness list. Are you all -going to present~ahy

.evidence? N

MR. BURR: No, Your.Honor.

THE COURT: Okay.. So all we've got at this point

in time then is closing arguments and\jury charges?

MR. BURR: Yes, Your Honor. «

THE COURT: A1l right.' Well, I've got some of the
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charges done, I don't have all of them done. I'm
wondering if you want to just bring the jury in? I'm
assuming you want to look at my charges before you do
your closing arguments; is that correct?

MR. BURR: Yes, Your Honor.A We.-had requested the
additional instruction on the 1ack‘of-pictures.

THE COURT: Right. Yeah. -I'11 have that in there.
I'm just wondering if werwant’to go-ahead and excuse ther
jury for the,aay and come back tomorrow ﬁo%ning and do
c1qsing arguments and jury charges and dei{bérations,,or
if you a11-want»fo go ahead and db'ypur_c1osing
arguménts now-.

I genera11y{do not charge'a'jury on the 1aw‘éfter

4:00, and so 1 think with“c1osing arguments you are

" probably 1obkﬁng)at 4:00 or‘after before we wou1d-even

get to charges. 'That's wHy'I waé wondering if you want
to charge 1mmediafe1y after my charge on,théu1aw or if
ydu want to‘go ahead and do closing arguments now.

MR. BURR: Our preference would be tofdo it

“tomorrow morning.

THE COURT: That would be fine. What is the
State's position? |
‘MR. WAGNER: That would be fine,: Your Honor. If

they are gonna argue third-party guilt, the hand of one,

the hand of all I think would be appropriate.
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THE COURT: Yeah. I was going to charge them on
the hand 6f one is the hand of all, mere presence,
spoilation of evidence.

Are there any lesser-included offenses that we want
charged?

MR. WAGNER: Our position would be it's either all

‘or nothing. I don't think there's been any other

evidence presented that it's anything but burglary first
and grand larceny. ,

THE COURT: vThat was my understanding but I'11
certainly listen to anything that you all might want to
say. )

(Defense counsel confer.)

‘ MR. BURR: YourvHonor, I dbn'f think we have an
argument for anything to the contrary.

THE COURT: A11 right. So I'1ll just charge them on
burglary in the first degree and grand larceny.

MR. BURR: Yes, sir.

THE COURT: A1l right. Anything from the State
before we bring the .jury in? -

. MR. WAGNER: No, sir.

THE COURT: Anything from the Defense?

MR. BURR: No, Your Honor.

THE COURT: A11 right. Let's go ahead and bring

the jury in. .
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(The Jury entered the courtroom at approximately

3:30 p.m.) |

THE COURT: Ladies and_gent]emen, welcome back.
I've been discussing some scheduling matters with the
attorneys and everybody .agrees that given the {1me of
day it's probably a good time for us to go ahead and
break for today so that we won't be'keeping you here too
Tate tonight. It's probably one of those in between
things where if we go to the next step it's gonna keep
you here Tatemor we can go ahead and break a Tittle
early.

I ask that YOU please to be back in your jury room
tomorrow morning at 9:15, okay? I'11 try to take the
bench right at 9:30. If you get here at 9:15, and that

will give you an obportUnity‘to get some coffee or

"something of that nature, okay?

Do not discuss the case, even among yourselves, at
this time; do not conduct any independent

investigations. ‘Everything has not been presented to

‘you as of yet, and we'll see you back here tomorrow

morning. Leave ydur‘pads in the jury-box. Thank you
very much.
(Whereupon, the Jury was excused for the day at
approximately 3:33 p.m.)

THE COURT: A11 right. Ahything further from the
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State before we recess on thisAcase?

MR. WAGNER: No, sir..

. THE COURT: Anything from the Defense?

MR. BURR: No, Your Honor.

THE COURT: I'T1 try to take the bench right at
9:30 tomorrow morning and I'1T1 try to have you a copy of
jury instructions tomorrow morning so ;ou can have a
chance to review those before closing arguments.

Since the Defense has not put anything up, then
they would be allowed to c]osé Tast.

- Do you all haye'anything Tined up this afternoon or
is there anything that y'all want to do this afternoon?

MR. WAGNER: No, sir. I think at this time it's
too late to try to get it, so we']]itry to-move them to
tomorrow.

THE COURT: That would be fine. Whatever y'all
want to do. And I don't have a problem taking care of
any of the court'é business while the jury is
deliberating, but I'1l1 leave it up to you. Some
Solicitors 1ike to not do it, some Solicitors like to.
So whatever you feel more comfortable doing is fine with
me .

\ MR. WAGNER: We have an attorney who has had a hard
time getting up here due to his schedu1e'whofis supposed

to be here tomorrow, so it would probably be good for us
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1 to take up maybe some of his pleas and stuff Wh11e they

2 are deliberating.

3 THE COURT: That will be fine. I don't have a

4 problem with that at all. Whatever y'all want to do, we
S can do that.

6 Anything further from the State before we recess

7 for today?

8 MR. WAGNER: No, sir. '

9 THE COURT: Anything from the Defense?

10 MR. BURR: Nothing from the Defense, Your Honor.

11 THE COURT: A1l right. Thank you very much. We'1T

12 see you back, Tike I say, I'11 probably have the jury
13 charges, hopefully I'11 have them as soon as I get here
14 -tomorrow morning or as soon as we can get them copied
15 off and have a copy for y'all to take a look at. 1I'd
16 Wike to take the bench at 9:30,; so go ahead and bring
17 the jury 1h,_start closing arguménts, charge, let them
18 deliberate, and then take up whatever other business

19 we've got, okay? A1l right. Thank you very much.

20 MR. BURR: Thank you, Your Honor.

21 MR. WAGNER: Thank you, Your Honor. |

22 (Court adjourned at 3:35 p.m. on Tuesday,‘Apri1 24,
23 - 12012, to resume on Wednesday, April 25, 2012, at
24 approximately 9:30 a.m.)

25 . * ok ox
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(Whereupon, the Trial of the State of South
Carolina v. Marcus Daniel Allison resumed, with all
parties being present, on Wednesday, April 25,
2012, at approximately 9:35 a.m.)

THE COURT: Anything from the State before we bring
the jury 1in?

Charge Conference:

MR. WAGNER: Your Honor, as to your charge, I'm
fine with it. I'm th{nking, though, you might want to
add, unless I'm just .overlooking it, the element of
bUrg]ahy first of steaiing firearms out of the‘house.
That's kind of the prjmafy.-— |

THE COURT: Well, I.can't put that in. Basically
what the charge say§ ié_if he enters, remains, or Jeaves
with.é firearm,

MR. WAGNER: w1th'a deadly weapon.

THE COURT: Yeah, with a deéd1y wgapon.

MR, WAGNER: You've got nighttime in here and the

indictment did allege that, too. But the time frame

that we were wofking with is trying to prove whether it
was nighttime or not. The yictim left before it got
dark and didn't get back until ft was daylight, just
right at daylight. So there's daylight area in there
where I don't know that we can necessarily prove ‘it was

nighttime.
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THE COURT: A11 right.
MR. WAGNER: But there were firearms stolen which
would be the element that would make it burglary first.‘
THE COURT: A11 right. What is the Defendant's
position on that?

MR. DENNY: - No objection, Your Honor; we
understand.

THE COURT: ATl right. 1I'11 add that paft.

A1l right. So,;, I'11 add -} let me find the spot.»

I'11 add on page 12, after the paragraph that says:

‘Intent may be shown by .acts qnd condubt of the Defendant

and other circumstances from whicﬁ you may natﬁra11y and.
reasonably 1nf§r intent. |

Then I'11 1nsert:A Fiha11y,<the“3tate mﬁst’prove
beyond a reasonable dgubt that when entering, while 1in
the dwelling, or when f]eeing; the Defendant was \
accomplished -- or an.accomp]iée‘was armed witﬁta dééd]y
weapon or exp1o§ive. A deadly weapon }s any article,
1ﬁstrument, or substance which is 11keTy to cause death
or great bodily harm. Whether an instrument has beeﬁ

used as a deadly weapon depends on the facts and

circumstances of each case. A pistol may be a deadly

" weapon.

How does that sound?

MR. WAGNER: That sounds good for the State, Your
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Honor.

MR. DENNY: No objection, Your Honor.

THE COURT: A11 right. A11 right.. I'11T add that,
then.

Then I'11 also add, the State -- Or, The State must
prove beyond a regsonap]e doubt that the Defendant
entered or remainéd in the dwelling in the nighttime.
Okay?

MR. WAGNER:. Yes, sir.

THE COURT: A11 right. Anything else from the
State before I bring thg.jury in?

MR. WAGNER: No, sir.

THE COURT: Anyéhing'from the'Defense?

MR. DENNY: Yes, Your Honor. With regards to the
instructions, the hand of one instruction? |

THE coqﬁr: Right.

MR. DENNY: We object to that being in here on the

~grounds that there was never foundétion or evidence laid

that there was any common theme or common enterprise
between the two; there's nothing, no testimony, no facts
or evidence presented by the State on that mapter.

THE COURT: Well, if the hand of one comes out,
then you're.not gonna be able to argue committed by a
third party. If you are pointing the finger at

Mr. Gentile, then the hand of one stays in.
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MR. DENNY: Al11 right. Thank you, Your Honor.

THE COURT: I mean, what do you all want to do? .

MR. DENNY: We definitely believe that third-party
guilt is relevant in this case.

THE COURT: Al11 right. If you are arguing
third-party guilt, then the hand of one stays in.

MR. DENNY: Thank you, Your Honor.

THE COURT: A1l right. Anything else?

MR. WAGNER: No, Your Honor.

THE COURT: Anything further from the Defense?

MR. BURR: No, Your Honor.

fHE COURT: A11 righf. Let's go .ahead and bring
the jury in. We'll go ahead and do closing aréuménts,
State and the Defense.

Who wants to do closing arguments for the Defense?

MR. DENNY: Your Honor, I will.

THE COURT: A1l right, very good.

(The‘Jury entered the courtroom at approxima£e1y>

9:43 a.m.)

THE COURT: Al11 right. Ladies and gentlemen,
welcome back. I hope evéryone had a .good evening.

Wé're now ready to resume the trial of the case. I
remind>you if you have any cell phones, pager devices,
or other comhunjcation devices, if you would turn them

off at this point in time. ‘Also, if you have been
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taking notes, please make sure that you have your own
notepad.

Now we have reached the stage of the trial where
all the evidence has been presented to you and now 1is
the time for the attorneys to make their closing
arguments in this case. Now, just like their opening

statements, these closing arguments are not evidence in

this case. It is simply the attorneys' contentions as

to what the facts and the Taw are in thisUcaée of what
they feel the(facts and the law are in this case.

If at any time an attorney makes reference to a'
factual matter that is different from the facts as you
find them to be, or makes reference to the Taw that is.
different from the law as I w11H explain to‘you at thé
close of their argumenté, then you are to disregard
their statements.

Al11 right. The State ---

MR. BURR: Your Honor, may we approach one second?

THE COURT: A1l right.

(Discussion at sidebar.)

THE COURT: A1l right.- The attorneys have just
brought to my attention that there is a procedhrai
matter. The State has closed the{r.case. Now 1is the
time for the Defense to present a defense should they’

choose to do so.
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Mr. Burr?

MR. BURR: For the record, Your Honor, the Defense
does rest.

THE COURT: A1l11 right. Very good. So the Defense
rests without presenting a defense in this‘case. Now it
is time for the atforneys to make their closing
arguments.

A1l right. Does the State wish to make a closing
argument. |

. MR. WAGNER: Yes, sir.. Thank you, Judge.

THE COURT: A11 right.

C1qsing Argument on behalf of the State:

MR. WAGNER: Thié'is the last time you will hear
from me. The Defense wii] be up after me. I won't be
able to respond to anything they say, so I'm gonna try
to be brief and I'm gonna try to cover kind of
eyeryfhing you've heard to a certain extent in the
evidence as we have tried to present it to you.

You are here fdr burglary first degree and grand
larceny. As I told you in the opehing statements,
burglary first>degree fs gbing into a dwelling with the
intent to commit a crime in the dwelling, either., the
person Who goes in or an accomplice is either armed at

some point in time with a dead1y weapon, such as

"stealing the pistois that were stolen out of here -- the
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Judge will charge you that pistols are considered a
deadly weapon under our state law -- or that‘it occurred
in the nighttime.

In.this case it's predominantly if you find the
Defendant went in there and stole those pistols or was
an accomplice in that, then thaf's'burg1ary first
degree, having gone in without the victim's consent and

having stolen this.merchandise. If you find that more

than a thousand doi]ars' worth of stuff was stolen, and

that's what the victim valued that's what was taken,

that's grand larceny it's over-a thousand dollars. It's

basically that. It's very sjmbje.

. There's é1eménst e&efy crime in thevState of South
Carolina has e]emen;é towﬁt, and those elements have to
be met for the crime to have occurfed. In this case
burglary fifst,and gfand‘larceny are exactly what I've
told youﬂ

YoU“re}gonna hear. a bharge caT]éd from the Judge
what's ca11éd the hand of one is the hand of a]f. That

means if two people go and.commit a-.crime, let's just

;say_there were two people 1nvolved'1n the bqrg]ary, one

of them doesn't even go in the place but he stands

outside as a lookout or as an accomplice in helping him

- carry off the goods, participates in the burglary, even

if he never set foot in 1t,“fhe hand of one is hand of



152

0o N o oA LW DN -

11
12
13

- 14

15
16

17
18

19
20
21

22

23
24
25

206
State v. Marcus D. Allison -- 04/25/2012

all. He is-guilty just as much as if he actually set

foot in the building.

I would submit to you in this case, I wou1d submit
to you -that it doesn't app19 becausé-I think one person
did this burglary and that's our contention. Bufuif you
find that'the Gentile guy was involved in it in ybuf
de]iberatioﬁs,'that they were both involved in it, the

hand of one; hand of all "would apply, in the>fact thét,

'you know, they both participated in the crime.

You're gonna hear beyond a reasonable doubt.  We've.
got to prove the elements of these crimes beyond a
reasonable doubt. Reasonable doubt s a doubt Whiéh

would cause a reasonable person-to hesitate to act.

'It's~not:beyond éyery doubt. It's not beyond 311Adoubt.

It's a high standard, a reasonable person.- Is it
reasonab1e‘to;th1nk this Defendant didn't do -what he's
charged with?

I look at it Tike if you'put-fbgether a puzzle, say

a puzzle of an Americah'f1ag. and you haye"a piece here

and a piece there, and théese yed'and white stripes down
here and Maybe a blue piece up'he%e'with a sfat} at'some
point 1n time if you add piecés to that, you're gonna
know beyond a reasonable doubt what you are 1pok1pg at,
it's gonna be a puzzle, a picture of an‘Américan flag.

They're gonna be some pieces missing, maybe pieces
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like we have in this case where the officers could not
find the pictures that they took. The fact that those
pieces are missing is not a reason to acquit the
Defendant if he's guilty with what he's charged with and
the evidence shows that. It's not a reasonable doubf

3
the fact that they lost the pictures.
The officer, Officer Price, it wouldn't be the
first time somebody has lost something. Everybody in

the world at some point has something. You lost your

‘keys, you know, Tost your belt, lost your shoes.

Qranted, we would love to have the pictures, we
wou]d?Tove to have the pictures to éhow you. The
pictures I think would show would be damag}ng to the
Defendant because it wou]d have just backed up what the
officers told you. 'But, as they. told y§u what the
evidence. they showed, as in the dovetailing of the pry
bar with the marks and stuff like that, they took
pictures of that. We don't have them to show you, I
wish we did, but that's nof reason enough -to let him go
if you believe the evidence shows that he did it.

So some pieces are gonna be missing. We don't haQe
anybody that saw him walk in that camper. There wasn't
anybody there. People don't do burglaries when somebody
is sitting there watching them.. They do it when .the guy

leaves at 5:30 to go to a 12-hour shift and they know
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that. That's when they go in your house and steal your
stuff, not when somebody is gonna‘be sitting there

watching them. So it's not unusual in a burglary case.

like you might see on CSI or something showing somebody
walking over there carrying stuff out of the house, it's
just not gonna happen.

So what we have 1in thié case is a lot of
circumstantial evidence. We have got the victim who
explained that he worked 12-hour'sh1fts six days a week,
he Tived, within, Tike he said, just a short distance
from one camper'té the next, to this Defendant. The
Defendant knew his'éomings énd goings,'he knew he worked
nights, knew he would be gone 12, 13, 14 hours. \

"He doesn't know if he was there or not when he left
because the victim [sic] doesn't have a car and doesn't
have a job.-"Hé:felt sorry for the guy and'tpok him and
bought him food not 1dng before this happened. The guy
had no means to- acquire new pisfo1s and new laptops and
new TVs without stealing them.

As he told you, he left that evening. He came‘backV:A
in the next morning. And I submit to you he's credib]e.
He works for a 1iving. He drove 500-some miles to be
here for this trial. The victim knew, you know,

somebody had broken into his trailer because he
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immediately saw where it had been pried into, went in
there and was ab]e to inventory pretty much everything
right off the bat that he knew was missing because there
were certain titles of certain movies that he knew were
gone.

And almost all of that, it wés all told to Jarrett
Price before Jarrett Price ever went over to this |
Defendant's trailer and found this stuff hidden in a
secret compartment: He didn't invent those titles
later. He was told that when: he first-took the repo?t
as he told you. | .

"~ And they are unusual titles, and you've seen them.

V"House on the Haunted Hil11," the "South Park" DVD, the

~

three pack of these. _And granted, these aren't the-bn]y
videos of that type in existence. Wa1;Mart has probably
sold thousands of those things across the country. But
it's the breakdown of the exact titles that were found
that lets you know that those were the exact ones
stolen. And he could have three or four hundred videos

in his thing. How come those were the only ones that

.were taken from the victim's trailer, the only ones’

found in this hidden cubbyhole?
The victim also told you that he knew for a fact --
he can't necessarily say that video and that video are

mine. But he could tell you this video was his because,
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number one, he recognized the pattern that was scratched
off here in this exact pattern, and I submit it would be
a lot 1ike a fingerprint. He recognized that. P1us.in
this video was the flip-flop CD from the other set he's
got at home where season 2 got flip-flopped with season
1.‘ He has got the othef one home to back that up. So
he knows that;s his Qtuff and it is hiddeh behind .a
ffesh]y glued face in the Defendant's camper.

‘We know the Defendant carried a large green bag‘out
of this thing right after the victim got home full of
;omethiqg. We know the Rags guy, who testified, says he
carried a black bag.v And his’story, I think Rags' story

is cred1b1e‘becausé his story, it cqrroborates what the

victim said, too, unbeknownst to what -- the victim had
no idea what T- or Rags had no 1dea what the victim
said.

But everything the victim said that he saw was
corroborated by Rags' story. Rags said he did carry a-
black bag out there. The vietim said he had the "House
on the Haunted Hil11" movie on top of that or sticking
out of it. Rags said, Yeah, I carried'that out at his
request. We know that the Defendant carried thelbig
green bag. He askea‘for a ride but he didn't have a
truck. It was raining. They went a short distance

right up the roadvand.he got out with both bags.
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-Rags never came back until the police stopped him
for his Magistrate Court charge that he had a warrant
out on him for. And I submit to you, yeah, he had a

Magistrate Court charge. He was taking power, he was

- hooked up to the wrong thing or whatever, he wasn't

paying for his e1ectr1c1ty-b111.

But that déesn‘t'make h%m a burglar. He's nét a
burglar.: They’ﬁidn't charge him. There wasn't any‘-
evidence to'charge him: -He cooperated. The statement
he gave was Qorroborated.by the victim and ‘everything
e1Se‘fhe.officers éjready knew. He was not charged. He -
didn't do it. | | |

The victim described what a Derringer looked like,

.saying whét‘Rags says. He showed himsa-si1Ver»dver and

under,; a two-barrel-type gun that matched .the

‘description of the ones.that were taken; as well as a

b1ack.p1sto1 that matched the descriptfon.of what was .
tékenL the laptop. Yeah, we don't have the serial
numbers” because they never got the stuff back because he
got rid of 1t.7 We didn't get the stuff back.because he
was slick enough to Qét it out. of there in a bag.

:NOW{ maybe the viétim shou1d havé~confronted him.

But as he told you, he had loaded pistols, he knew they

were armed. I think ‘he probably thought realistically

maybe they would be able to recover that stuff when they
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got the police out there. They were just not able to
find them. That was long gone. That's not unusual with
burglars and stuff. They're gonna fence that stuff and
get it out of there pretty quipk,‘which is what he did.
Now, for whafever reason he took the.ammo'box that
was stolen, the Tiquor bottle, all this stuff, the
crowbar, the‘g16ves;~and he. hid it in a fresh1y»g1ued
cubbyhole. He ‘knew it was ffesh1y glued because the

glue was still there. Both officers saw that. They

‘know it was hidden in there.

Cou1leags~have.done’that? We11,‘méybé SO. Why
would you do that to yopr friend? Hg was over .there |
drinking with him: He didn’t.have any bad b1bod. Why
would.you steaf ;tuff like that andastick'stufflin a

cubbyhole? If you wanted to set him up, wouldn!t you .

‘lTay the stuff out where it's gonna be more easily found?

There waS‘ho~QQarantee -- the Officeré.didn't want -
to search the trailer. This Defendant is the one that
kept saying, "Hey, search my trailer” until they found

the stuff. And L submit to ybu‘hisfstory had been, I

~was up all night, I never went to bed. He,to]d"that to -

3 . A
the victim,' he told that to the officers, he said he

never went to sleep.

When this stuff was found hidden, he changed his

-story to, first it was, Well, that's my stuff. He knows
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that's not his stuff. The victim can ID the CDs,
especially the "South Park." The other stuff just
happened to fall in the exact same, you know, items that
were taken, missing, that ended up missing.

Then he changed his story a third time to where,
Well, I fell asleep on this chair. Rags must have done
it. We know Rags was the only one that fell asleep. He
stayed up all night. He told the police several times

and he told the victim several times.. So he's caught in

a lie at that point in time.

Now, you add all that in t& him carrying a big bagf
carrying them out of there, with enough room in those
bags to hide the bulk of this stuff. Him going back out
into the woods at least four times, from what the victim
saw, pouring down rain, soaking wet, out there. When
the police catch him out there, he says he's putting up

a hammock. There are no hammocks out there. He is not

‘putting up a hammock. I submit to you he was either

-hiding something or looking for a place to hide

something. .

Who knows where, whether some of that stuff is out

‘there - -or not? They testified it's a huge expanse of

woods and a big swamp out, 6 back where it would be»easy to
hide stuff, particularly, as the victim told you, he had

what appeared to be some sort of a small shovel in his
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1 hand when he was going out there. So if he buried it or
covered it up with leaves or something 1ike that, it
would be easy to hide.

Al11 the evidence in this case points directly at

2

3

4

5 the Defendant, not at anybody else.

6 As Jarrett Price told you, he 1ost the pictures.

7 He would love to have them. What he did tell you and

8 Casey Bowling told you, that they have the crowbar that
9 they found inside this hidden ‘compartment that was

10 freshly glued and that it was flared at the end here,

11 and thét when they held it up to the door, it fit

12 perfectly with this exact crowbar.

13 ‘ 'Now, there are other tools in his house, but this
14 thing is the only todl-that's hidden. A1l the rest of
15 them are béck in that back room that's full. And I

16 éubmit to you, too, the hidden compaftment is right next
17 +to his bedroon. : |
18 " Officer Bowjing téstified that the .gloves were put
19 there in- a manner that looked 1ike somebody used to

20 gloves to grab-the crowbar. Now, they tried té print
21 that stuff, but they were not able to get prints off.
22 there. The officer testified that's not unusual. Yoﬁ
23 don't always get prints. Prints aren't as easy to get
24 as you might think by watching TV.

25 Should the Sheriff's Office have come out there. and

Ve
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printed the scene? Maybe so. They can't print
everyfhing, they can't come to every siﬁg]e burglary
scene in the County, they don't have the manpower to do
that. 1In this case the officers felt that the evidence .

was étrong enough that they didn't ask them to come out

_there.,

And I submit fo you when they do go out and print
things, dust gets over everything and makes a'mess, it"s:-
dirtyt You don't necessarily want to print every sihg1e
thing just because you can. That'éyhis camper, heée Tived.
there. They probably didn't feeT 1ike there was a need
folprint it. That in itself is not a reason to acquit
this Defehdant with the evidence that.theyihave against
him. |

When they found the stuff, the stolen stuff in the
hidden compartment behind the freshly glued face, at
that poinf in time he told them to get out, .get a search
warrant. They did that. They didnit by the book.

That's what they should have done. _He has a righf to
consent to have his place searched or not. He has a
Constitutional right under the Fpurth Amendment to do
that. -So he exercised that right.

And they did what they should have done. They went
and got a search warrant and then they went back in

there and were able to find the stuff. They did what
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they were supposed to do.

But that's when he changed his story from, I was up
all night to, Uh-Oh, that's my stuff. And then it was,
Well, Rags must have put it there. So we know Rags
didn't put it there. You heard Rags testify. I mean,
he's kind of a funny old man, bht he's not a Burg]ar.
And again, I say his story was corroborated in much
detail by what the victim was able to tell you, too,
because thé victim saw a 1ot of what was going on there
with the bags and stuff.

As Rags’t01d you, heAdropped him»off with two bags
and hadn't seen him since. The evidence guys‘did what
tﬁéy were supposéd to do. They kepf the evidence
intact. You will be able to look at all this stuff. I
don't know from strictly 1ook1ng'at it -- actually what

are the odds that the exact same stuff the victim finds

missing, minus the ammo that was in this box at one time

before it was sto]en;'the gloves, the 11quor’bott1e;
which just happened to be the exact SAmé kind of liquor
in the exact same size of 1iQUor that was missing from
the Defendant's [sic] house; in the same, same
compartmeﬁt, same hidden compartment, glued from the
next-door neighbor ‘who knew his comings and goings..
And I submit to you the evidence in this case is

very strong. It is somewhat circumstantial.
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Circumstantial evidence is every bit as good as direct
evidence. You have direct evidence in this case, too,
because Rags saw these pistols and gave a description of
them. I submit to you a .38 Derringer. Derringers I
would submit to you are not real common. It's an over

and under very distinct pistol, and you don't see a 1ot

,of'them. And the victim described it, Rags described it

to a T exactly what it looked 1like. So we know -he had
it.

So he went 1in, fhis Defendant'went in, with the
intent to steal the stuff from the victim, he stole the
pistols, he armed himself dur%ng,the cpmmission'of a

crime. The stuff‘was worth more than a thousand

‘dollars, he committed burglary first degree and gfand

larceny, and the evidence proves it. -

That's all you're gonna hear from me. Rags didn't

.do this thing, this Defendént did it. As I told you, he

gave a statement because the police told him the
Defendant had given a statement. Yeah, the Defendant

did give a statement. He said, Well, Rags must have

~done that is what he said. 1It's not like they lied to

him when they told him that.
The officers in this case did a good job. They
were lucky they found a hidden compartment. Without

that we wouldn't have had much to go on. But as it
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stands, even without the pictures, which again the
officer apologized that y'all didn't have those to
consider, but that missing piece of the puzzle is not
fatal to this case. This case is as strong a case, this

case is as good a case. They did a good job. And he's
guilty of both charges. He's guilty. Thank you.
N THE COURT: Mr. Denny?
MR. DENNY: Yes, Your Honor. May it p1éase the
Coﬁrf?
THE COURT: Yes, sir.
Closing Statement on behalf of Defénse by Mr. Denny:

MR. DENNY: Ladies and gentlemen of the jury, I

"want to first start off by saying thank you. I realize

that being a member of a jUry takes you'out'of your
jobs, takes you out of your homes, takes you out of
whatever you had planned for this week and to sit as
attentively as you have aqd watch the witnesses fhat
have been presented, and I appreciate that and thank you
for‘giying me your-fu11 attention to wrap up this case.
Now, the State has the burden in this case. You
heard Mr. Wégner tell you about that. The Judge will
tell you specifically what reasonable doubt is. But
génera11y, just as Mr. Wagﬁer said, it's a very high
tﬁrésho]d. They have to prove beyond a reasonable doubt

both things they are alleging happened here. They have
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come to that conclusion about the Defendant.

Now I'm gonna go through the testimony which we all
heard‘in this courtroom, and some things that I would
Tike for you to consider. First and foremost,

Mr. Kelley. He testified that his home had been broken
into before. This wasn't the first time. Now, he also
said that he left to go to work sometime around, you
know, 5:00, I don't know if it was 4:30 or 5:30, just
somewhere {n that time frame, a 12-hour shift over thgse
hours.

Rags, Mr. Genti]e testified, he got there sometime
around 9:00. And, according to Mr. Gentile, that at
that point in time he saw some o%_ﬁﬁe alleged items that
supposedly the Defendant, Mr.'Aj1ison, had that are
relevant in this case. We'll come back to that when we
talk about the investigation. I want you to think about
that time frame, from-5:00 until 9:00, supposedly that's
when some of this process possibly happened.

Now we talk about Mr..Kelley's testimony. He came
here and testified pretty much on Cross-Examination that
there were two groups of types of information hére,
there's basically things with serial numbers, very
specific,:there were computers with serial numbers,
there wére guns‘with serial numbers{ there was a Taptop

that had a serial number.
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And then we have the stuff that was recovered which
is very generic. You go to Wal-Mart, you can get, you
know, these items. He testified that he had the two
televisions, he bought all these DVDs because he doesn't
get television reception. On Cross:Exémination I asked
if helwatched the DVDs. He watched them all. He said
he watched all of these DVDs. He knows these were his

because he watched all of them.

Ladies and gentlemen, this is a sealed DVD. If

¢ N

this was his thét he had watched, I don't see how he can
watch that unsealed.

Now, Mr. Kelley was very specific about the "South

Park" DVD set. He said that, I know for sure this was

mine becéuse‘when'I opened itk when opéning the package
I actually did‘something';o the actual cover and there's
an extra DVD tHat's'in'hére because it goes to a
different séries that I'vé gbt.

Okay. This is a puzzle. That's one piece of the
puzzle. Where's the other half? |

He knew he was gonna be here for trial. He knew
the State was presenting this case. You've got one.haif‘
of the puzzle, and if it's tha@ straightforward, where's
the other half? It's(not presented. There's nothing

that shows that that extra DVD goes to anything in the

possession of Mr. Kelley. And it's easy enough to do,
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but-it wasn't presented.
Now, when we look at stuff that was recovered, on
Cross, Mr. Kelley identified that he collects guns, he's

an avid gun collector. But when pressed, he identified

‘this kind of ammunition from his experience was popular,

nofhing real specific about, you know, being unique
about 1t;.1t{s just that it's a popular brand. It
doesn't make it hard to come by, it's just a popular
brand.

We've got these DVDs that ényone can get at
Wal-Mart. And there's nothing that shows that hé

watched these particular movies, especially ai] of them,

. because we know one hasn't even been opened.

Now, he made another very specific statement. He

~didn't let a lot of people go into his camper. As a

matter of fact, he used the phrase, I can count the
number of people in the camper on one hand. Okay.
That's good. If we did an investigation, we'll find out
there were just a few number of people that ever went in
that camper, why wasn't the camper processed?

The explanation by the evidence tech it was .
raining. Was it raining 1n$1de the camper? No. If
there were very few people that had been in there, why
didn't they process the inside of that camper?

He also testified that inside his camper it had
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been gone through thoroughly. That was his statement.
Thoroughly. Because he had placed his items throughout

in very specific places which he felt that unless
somebody really dug through his stuff, they would not
have found it. A

Well, again, why wasn't the "inside of that camper

processed? If it was that thorough of someone going

through it, don't you think things would have béen

touched, messed up? There was a process.

Now, Deputy{Price was the responding officer. He
said he got on the shift right at 6:45, 7:00, somewhere
in that time frame, and his first call was to come out
and respond to the camper RV park. He said that when he

got there, he saw‘Mr; Kelley and Mr. Kelley provided

him, you know, the feedback on what he believed was

taken, Mr; Allison had engaged him at some point and was
trying to be helpful. As a métterlof fact, before
Officer or: Deputy Price got thére, Mr. Allison engaged
with Mr. Ke11ey.and said, Call the cops. That was

Mr. Ke11ey'é testimony. He séid, Call the‘cops.\

Now, Mr. Price, Detective Price, took photographs
of the entiré scene because it was important. He took
the photographs of the scene as part of his
investigatﬁon. ﬂe took photographs of Mr. Kelley's

camper; we are presuming he took photographs of the
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inside of Mr. Allison's camper. They haven't turned
them over.

Now, you're gonna be instructed by the Judge how to
interpret what happéned to the spoilation, obstruction
of evidence; and in that instruction you can make an
inference however you want. But the fact that the
evidénce wasn't turned over and was destroyed, if you

determine that was the case, you can draw an adverse

inference, you can think, okay, you can draw that

inference against the party who lost that ev{dence.'

Mr. Allison, those pictures are criticé1-to this
case, show some tacky glue, this crowbar. Deputy Pfice,
on Créss-Examination his statement was lots of crowbars
like that were found. 1It's a tool. There are other
tools in that, in that camper. It is a tool.

Now, fhe State-is trying to make some point about
the gloves. They'ré work gloves. ‘Deputy Price was very
clear. There's nothing unique about themAat all.

Députy Price responded several times out to the
scene, went out to the woods, éearcﬁed the woﬁds.

Again, one of the critical things here is that it was
raining. So people walking back and forth outside in an
RV camper park going back to the woods back and forthL
Do you think that someone gets mud in different places?

Again, what's the scene? Who processed the scene?
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Was the scene processed? Do we have photographs? We
don't. Would that be helpful? Yes. Was it lost? By
admission, yes.

Now, Mr. Donald Gentile, also known as Rags,

interesting character, very, very interesting. You

know, an admitted thief. He admitted he was a thief, he
stole electricity. He was on the run frém the cops.
When that morning happened, he wanted to get out of
there. Mr. Kelley put the bag in his hand that has what
he's saying are his 5e1ong1ngs. ‘

What 'does Mr. Gentile do? He gets in that truck
aﬁd drives and gets as far.away from that p1ace as
possible; according to him takes the Defendant
someplace, drops him off, and then heads out, just gets
away.' | : - o .

Why wouldn't you go.back to the scene?

I"'m not going back tHere. The cops are there.

Yeah, you're right, Mr. Gentile, you don't want to
be there. | |

You heard testimony both from Mr. Kelley as well as
MP. Gentile as far as Mr. Allison having any kind of
automobile to be able to move things around. I mean, he
doesn't have an automobile. - In the search of
Mr. Allison's home did they find anything but these very

nonspecific generic things? No. - Mr. Gentile talked
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about this duffle bag during Cross-Examination. The
question was: Was it big enough to put TVs and guns in?
He says no. That was his statement.

Well, it's not in the duffle bags. And you got the
truck which you drove there, Mr. Gentile, and_you are

1eav1ng‘try1ng to get away, and they're trying to

recover everything in someone's house. Where might it

be? Who's got it? Not Mr. Allison. Mr. Gentile, the

admitted thief that is on the stand.

Now Tlet's come back to the‘timé'1ine I brought up
when I first started this statement. He says he got
there around.9:00 or so. At that point in time.

Mr. Gentile wants to, you know, try and move himself
away from this whole situation, pointed toward
Mr. Allison.

So, Mr. Kelley, he says that basically he left

.somewhere from.around_4:30, 5:00, 5:30, that time frame.

9:00 Mr. Gentile shows up, he says, Oops, all the items
are right there in the house. I see them.
Mr. A11ison'§ got them.

Well, I'm just curious. From 5:00 until 9:00,
two-thirds bottle of Evan & Williams whiskey that was
allegedly taken and consumed, because Mr. Gentile was
asked, "Do you remember what he was drinking?"

Mr. Gentile didn't drink the whiskey. But if you are
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saying that this was Mr. Allison apparently in four
hours, two-thirds of that bottle was consumed. No

prints, no usable prints were able to be found on a
glass surface.

In four hours two-thirds of a bottle of whiskey was
coﬁsumed, allegedly a break-in occurred, things were
hidden in such intricate manner that, you know, the
cops, who have Mr. Price; Officer Bowling said he
searched the woods and cou]dn't find anything. And
carpentry work was apparently done to supposedly, you
know, do some glue work around some kind of a drawer
facing, that all this was done in-a short amount of time
with‘someohe'who is being a11egedlt6 have consumed o}
taken two-thfrds‘of a bottle of'Evéns & Williams
whiskey. A short amount of time for a lot of alcohol
for one berson.

NOw,lhe admits they watched movies. I'11 submit to

you that when Deputy Price was on the stand,

Cross-Examination, the question was: Did Mr. Allison
have any movies? At first he says, I don't know. I
don't remember. That was the start 6f a couple

béqk-and;forth questions.
Then, after co-counsel didAsome questioning, he
said, Yeah, I think the statement was he had a 1ot'or a

couple hundred. After being shown a picture, Oh, yeah,



O © O N O A W N =

State v. Marcus D. Allison -- 04/25/2012

-~

he did, Mr. Allison had a bunch of DVDs there. So he
went from having, I don't remember there being any, to
Yeah, he admitted he had a whole stack of DVDs in that
home, that any one of these could have been a part of.

I come back to the fact that we have Mr. Kelley's
statement he -had watched all these DVDs and.we have an
unopened DVD‘here from Wal-Mart, which, as has been
stated, very nonspecific, anyone can héve.

Now, the curious thing here whenever you got

someone who is running from the law who gets pulled

173 997

b

over, gets arrested and is being questioned, What.did he

tell us? "The cops told me that Mr. Allison made a
statément against me."

So what does he do? That's when he made a
statement against Mr. Allison. Tﬁat was the catalyst
for Mr. Gentile to decide to étért trying to say
Mr. Allison did something whenever all of a sudden the
cops told him that Mr. Allison was sayfng he did it.

Now) to come back to one thing about Mr. Gentile.
We know one person.who had a truck at Mr. Allison's
qamper'and thaf was Mri Gentile. We know small, non
generic [sic] items were found that could come from
anywhere. Big items were not recovered.

There was a truck tbat took off as fast as

possible, that's my statement, that just took off and

he
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was not, he was not gonna come back. When asked on

" Cross-Examination, Why didn't you go?

I'm not going back there, the cops were there.

Yeah. We knew éxact1y why he didn't want to go
back.

Now, we also had‘testimony from Officer Bowling,
Casey Bowling works for the chﬁee County Sheriff's
0ffice, and in May of 2010 he was I believe a

supervisor, in a supervisor position over Mister or

Deputy Price. Now, during questioning on

Cross-Examination, asked what his role was. Was he
chief investigator?

‘No. |

Did you take any evidence.there?

No. . The on1y péop]e that actually processed
evidence were the two Evidence Techs, I believe David

Philpott and Officer Merck, they did the process

ztogether} So what was Bow]ing'é role during the process

of this entire 1nvestigation?. What did Mr. Bowling do?

He got up there and he sent two deputies or two officers

from Taw enforcement and-wenf and searched the woods.
His test%mony was, We didn't find anything. Oh,

but it was raining.. The rain is gonna hide what'"s in

_the woods. That was his testimony.

The second thing and the most relevant piece to
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this case is, as Deputy Price's supervisor, he is
responsible for taking in Deputy Price's equipment wﬁen
Deputy Price deqided»to leave the 1aw,énforcement
division and went to work for Duke Power. He turned his
equipment, camera, photographs in .to Bowling. What's
relevant about this case is the pictures disappeared.
Were they lost? Were they mishandlied? Were they
destroyed?

So realistically he wasn't an investigator, he
wasn't a respohding'officgr, he didn't process evidence,
the most criticai thing in this case was handling the
photographs that were necessary for the Defendant, and
he 1ose§ them. But, of course, he can give you his
testimony about what he observed and that fits with what
fhe State wants the story to be.

The photographs that would support the Defendant
were lost. I don't know.

Now,. the State had the Evidence Technicians come in
from the Léw‘Enforcement Center and they gave testihbny
on what they did as far as the prints heré. Asked what
prints they took. They said, Well -- and I'm not a
technician, I may misstate something -- talked about
putting them in a fumer or were fumed as they received:

them.

On Cross-Examination the question was, Did you take
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any prints of the actual DVDs? Did you open up the DVDs
and try and print the DVDs?

We just put them as we received them in the fuming
chamber to get prints and we could not get any usable
prints. They're gone. »

Okay. Why didn't you‘open them? If you have the
DVDs and you touch them and they belong to someone else,
you're gonna get a print. I would think you'd'get a
print. At Teast try. Get it}‘you know, from someone
that owns them and get a.brint, that would be good
evidence. That wasn't done. |

When Officer Merck was on the stand and the‘
question about, Well, do you go and do you print‘the
crime scene?

On Redirect by the State the exp]énation was, We've
got too many thihgs going on in Oconee County. We can't
spend the resources to go out and print'every cfﬁme
scene, especially not for something like this.

Like a Eurg]ary first degree where guns arel
allegedly stolen? That's not serious ehough a crime to
go print the crime scene?

Well, it was raining. It was raining, okay?
Nothing. Did we ever hear anything that .would cause
that rain to stop anyone from doing anything inside the

camper? They didn't do it:
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' So at the end of tﬁe day, no prints that pointvto
the Defendant, Mr. Allison. We only have one person in
here that admitted that when he got there, that
supposedly he had detailed information abéut the.items
that were taken. Well, it's kind-.of interesting that
detailed information of the items that were taken, those
are the ones.that weren't recovered, and that they're
somewhere else, and one person that took off and was not
coming back, and that was Mr. Gentile.

Now, we talk about timé frames about anything that
occurred. If this happened between 4:00 and 9:00 or
5:00 and 9:00, we're not getting into the Jate night,

we're not getting into the nighttime. This is evening.

‘We don't know when this possibly occurred, so we don't

know if it wés in the evening, if it was in the late
afternoon, or when, if you be]jeve Mr, Gentile's §tory.

Now, Mr. Genti]e, Tike I said, you know, kind'of
picked and chqse what he wanted to say and what he
wanfed, you know, this jury to hear. Whenever I think
on several times the question was, you_know,.Do you
remember what the Defendant drank that night?

I don't remembef,

Do you remember what you watéhed?

I don't remember. But I know that when I got there

this had to happen, because when I got there he already
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had the stuff.

And that's convenient. Okay.

~Now, ladies and gentlemen, you Tistened to all the
evidence in this case. The Judge has told you that you
are the finder of fact. One thing about being oﬁ a jﬁry
is that there is aimost no other place, no.other
situation that you will ever have the same expé}iencé

where your voice is-as equal as any other voice and in

the same situatioh'be stronger than all the other voices

combined.

The State has to prove beyond a reasonable doubt,

beyond a reasonable doubt, not to the group, but to each

one of you ‘individually that what they are alleging -

" happened, happened as they alleged it and that there has -
q

not been a reasonable doubt in benefit of Mr. Allison.

So I would ask that each of you consider all the

"evidence that's been presented. And if you have

reasonable doubt, undefstandvthat your vo%ce, one voice,
is as strong as all the others, and make éufe that 'you
are heard.

There's no fingérprints, theré's a person who hés
all the meéns to basically remove the itéms that didn't
want to come back, he is an admitted thief, that took
off. When it's convenient, he started pointing the

finger at Mr. Allison. There's been no testimony that
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there has been any coordination between Mr. Gentile and

~Mr. Allison with regards to this as far as hand of one,

hand of all, some kind of cooperation between the two,

nothing has been established, nothing has been provided

by the State in that manner. The evidence in this case

does not support the charges against Mr. Allison.

I would ask that this jury come back not guilty in

this case and set Mr. Allison free.

The Court's. Charge to the Jury:

Thank you.

THE COURT: Ladies and gentlemen, all of the

evidence in this case/has‘been pfesented to you, the

attorneys have made their closing arguments, and now is

'fo be applied in this case.

the time of the trial for me to charge you with the law

Two indictments have been issued in this case and

each alleges a different offense against the Defendant.

The two charges are first-degree burglary and grand

larceny of more than a thousand but less than five

thousand do11ars;

I remind you that the fact that the Defendant was

arrested, charged, and indicted in this case is not

evidence in this case and should not be considered by

you as evidence of guilt in this case.

Nor does the

Defendant's arrest, charge, or: indictment create any

presumption or inference of guilt.

These

indictments
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are simply the formal written instruments which contain
the charges madé against the Defendant. They are the
formal documents by which this case is brought into this
court. .

Each indictment charges a separate and distinct
offense. You must decide each indictment separately on
the evidence and the law applicable to. it, uninfluenced
by your decisionbas to the other indictment. The
Defendant may be convicted or acquitted on one or both
of the offenses charged. You will be asked to write a
separate’?er&ict of guilty or not guilty for each
indictment. A

The Deféndant pleads not guilty to these
1ndictments,-and that plea puts the burden oﬁ'the State
to prove the Defendant guilty. A person cHarged W1th
commifting a criminal offense in South Carolina is never
required to pfove his innocence. I charge you that an
1mportant ru1e-of the law is that the Defendant in a
criminal trja1}(no matter what the seriousness of the
charge may be, will always be presumed to bé innocent 6f
the crime for whfch the indictment was issued unless
guilt has been proven by evidence satisfying yod of that
guilt beyond a reasonable doubt.

This pfesumption of innocence does not end when you

begin your deliberations but it accompanies the
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Defendant throughqut the trial until yoq.réach a verdict

of guilt based on evidence satisfying you of thaﬁ guilt

' beyond a reasonable doubt.

"The presumption of innocence is 1ike a robe of

righteousness placed about the shoulders of the

‘Defendant which remains with the Defendant until it has

-been stripped from the Defendant by evidence satisfying

you of the Defendant's gui]t beyond a reasonable doubt.

The presumption of innocence is not a mere Tlegal

theory, it is not. just a legal phrase. (It is a

substantial right to which every defendant is entitled

unless you} the jury¢ are satisfied from the¢ev1dehcé of

n

/ thetDefendant's.gu11t beyondra reasonable doubt.

Now, what 1is reasonéb1e doubt in the law? A
reésonab1e doubt 1s‘the kiﬁd’of‘doubt that would cause a
reasonable person to hésitété.to act. P}oof beyond a
reasonable doubt fs proof that leaves you firmly
ponvihcedvbf,the Defendant'g guilt. |

We know very few things 1in thisvwor1d'w1th absolute-

certainty, -and in criminal cases the law does not

-require, proof that overcomes every-possible doubt. If
‘based on your consideration of the,évidence you are

firmly convinced that the Defendant is guilty of the

crime with which he is charged, you must find the

Defendant guilty as to that charge.
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If, on the other hand, you think a real possibfWity
exists that the Defendanﬁ is not gui]ty; you -must give
the Defendant the benefit of that doubt and find him ﬁot
guilty.

I remind you that during this trial you and I have

certain .duties to pefform. As the ‘trial judge my

responsibility is to preside over the trial of this

case. I also have the duty to rule on the admissibility
of evidence offered during this trial. You are to
consider only the competent evidence before you. If any.

testimony was ordered stricken from the record in this

case during this trﬁa]i yéu must dfsregard;thét 

‘testimony. * You are to coﬁSider‘dnTy'the~tésfimony which

has been'presented'ffbm thfs{witneSs sténd; any. exﬁibits
whidh'haVe!Beeﬁ’médé a‘pérf qf.the ﬁeéord:fh-this case,
and ahy ;tipu1ét1§ﬁs;of~000ﬁse1. |

I have the‘addifiona1 duty to cha;gé‘yéu the‘1aw-
app1icabTe to this case. “As the.presidfng JUdge'I-am
the sole judge of the Waw'o}‘thjs caééJ' Your duty as
jufors is té accept and*app1y.the 1aw‘a$ I‘now state it
to you. If you have any idea as to what the’1aw 1s_or 
what the law ought to be and your'fdea is different from:
what I now ﬁe]]‘you the 1aw;is,‘yod mustndisregafd your
idea of what the law 1is or ought to be because‘you afé

sworn to accept the law and apply the law exactly as 1
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state it to you.

In every case tried in this court before a jury the
jury is the sd1e and exclusive judge of the facts 1in a.
case. A trial judge cannot intimate, state, comment on,
or make any statement to a trial jury about the facts in
a- case. Since you, the jury, are the sole judges of the
facts in this case'yoq are not to infer from what I haye
said during the progress of this trial in ruling on the
admissiﬁi1ity or otherwise or anything that I say now

during the course of this instruction to you that I have

any opinion about the facts in this case. The law does

not allow.me to .have an opinion about the facts of this
case. This is a matter solé]y for you, the jury, to
determine. )

As jurors your duty is to determine the effect,
value, weight, and truth of the evidence presented
during -this trial.

‘Two types of evidence are generally presented

during a trial, direct evidence and circumstantiaT

evidence. Direct evidence is the testimony of a person.

who claims to have actual knowledge of a fact, such as

an eyewitness. Direct evidence is evidence which

immediately gstab]ishes the main fact to be proved.
91rcumstant1a1 evidence is proof of a chain of

facts and circumstances indicating the existence of a



184

o ~N O g b~ WDN -

11
12
13
14

15

16
17
18

19
20

21
22

23

24
25

238
State v. Marcus D. Allison -- 04/25/2012
fact. It is evidence which immediately establishes
collateral facts from which the main fact may be
inferred. Circumstantial evidence is based on inference

and not on personal khowledge or observation.

The law makes absolutely no distinction between the
weight or value to be given to either direct or
circumstantial evidence, nor is a greater degree of
certainty required of circumstantial evidence than of
direct evidence.

You should weigh all of'ﬁhe evidence in the case?
After weighing all of the evidence, if you are not
convinced of the guilt of the Defendant beyond a
reaégnab1e doubt, you must find the Defendant not
guilty. |

On the other hand, after weighing all ;f the
evidence, if you-aFé convinced of the guilt of the-
Defendant beyond a reasonable doubt, then yoﬁ should
find the Defendant guilty. Necessarily, you must
determine the credibility of witnesses who have
testified in this case. Credibility simply méans‘
believability. .Your duty as»jurors is to analyze and to
evaluate the evidence and determine which evidence
convinces you of its truth.

In determining the believability of witnesses who

have testified in this case you may believe one witness
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over several witnesses or several witnesses over one
witness. You may'be1ﬁeve a,paft of the testimony of a
wiﬁness and reject the remaining part of the testimony
of that same witness. You may believe the testimony bf
a witness in its entirety or reject the testimony of a
witness in its entirety.. You may consider whether any

witness has exhibited to you any interest, bias,

/

" prejudice, or other motive in this case. You may also
consider the appearance and manner of a witness while on

"~ the witness stand,

Now, one of the witnesses in this case has a prior
criminal record. A person who has a past criminal
record is competent to testify during a trial. \A'past

record does not affect the ability of that witness to

- testify. The past record may only be considered by you,

if at all, in"detéermining the witness's believability.
Remember, you are the sole judges of the facts in the
case and the believability of any or all of ‘the
witnesses. |

You have heard testimony that evidence in this case
was lost or destroyed. The State not only has the
burden of proving .the Deféndant's guf]t but also'has the
burden of producing evidence which could establish the
innocence of the Defendant. When evidence is lost or

destroyed by a party, you may infer that the evidence
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which was lost or destroyed by that party would Have
been adverse to that party.

If you find first that evidence was spoiled or
destroyed, and if you further find that the evidence
could help establish the innocence of the Defendant, you
may then conéider those facts in deciding whether or not
the State has met its burden of proof. |

I instruct you and emphasize that the fact that the
Defendant did not testify is not a factor to be

considered by you in any way in your deliberations and

- in your consideration on the question of the guilt or

-~

the innocence of the pefendant. The Defendant's failure
td testify must not be considered by you in any manner‘
whatsoever. A Defendant has the Constitutional right to
remain silent, and the aséertién of this r{ght must not
be considered by you in ybuf-defiberafions.

I repeat: Under your oath you are to draw no
conclusion whatsoever from the‘fact that the Defendant
fn this case did not tes;ify. The fact that the

Defendant did not testify should nbt even be discussed

in the jury room. The burden of proof, as I have stated
to you, is on the State. The Defendant is not required
to prove his innocence.. The burden of proof remains on

. . N
the State to prove guilt beyond a reasonable doubt.

The Defendant is charged with first-degree

240 .
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burglary. To convict the Defendant of this crime the
State must first prove beyond a reasonable doubt that
the Defendant entered a dwelling without consent. A
dwelling is any buiiding or portion of a budeing in
which a person ordinarily sleepsl‘ A building
constructed as a dwe]]iné.that-ﬁas never been occupied
éannot be considered a dwelling for purposes of
burglary, but a building is a dwelling even if the
residentsvare,temporar11y absent from the building.

In order to prove that the Defendant entered the
dwelling the State does not have to show that the
Defendant's entire body entered the dwelling. The
smallest entry is sufficient. Entry may be by any part

df the'body, such as a hand or foot or even an

- instrument such as a hook or other instrument.

In addition, the State does not have to prove that

. force was -used to géin entry. If a person enters a

building by .using deception, artifice, trick, or
misrepresentation to get consent to enter, thﬁs is an
entry without consent.

Next the State must prove beyond a reasonable doubt
that the Defendant intended to comﬁit a crime, either a
felony or a misdemeanor, at the time of the entry. The
mere entry into a dwe]Ting without consent 1is not‘

burglary. If the intent to commit a crime is formed
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after the entry, it is not burglary. On the other hand,
if the Defendant intended to commit a crime at the time
of the entry, then a burglary has occurred even if the
intent was abandoned after the entry. It does not
matter that the intended crime was not completed.

Intent may be shown by acts and co%duct of the Defendant
and other circumstances from which you may naturally and

reasonably infer intent.

Finally, the State must prove beyond a reasonable

"doubt that when entering, while 1in the dwelling or when

fleeing, the Defendant or an accomplice was armed with a
deadly weapon or explosive, or the State must pfoVe
beyond a reasonable doubt that the Defendant entered or
remained 1n‘the dwelling in the nighttime.

A deadly weapon is any article, instrument, or
substance which 1sn1ike1y'to cause death or'great‘bodi1y
harm. Whether an instrument has been used as a dead]y
weapon depends on the facts and circumstances of each
case. A pistol may be a deadly weapon.

>Nightt1me is the period between sunset and sunrise,
during which there is not enough daylight to recognizeva
person's face except by artificial 1ight or moonlight.

The Defendant is also charged with grand Tlarceny.
To convict the Defendant of this crime the State must

prove beyond a reasonable doubt that the Defendant took
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and carried away the property of another against the
will or without the consent of the other person. The
slightest removal of the property or the complete
possessioﬁ of the property, even for an instant, by the
Defendant is gnough to show a taking and carrying away
pf the property. The State must a1so prove beyond a
reasonable doubt that the Defendant intended to
permanently deprive the qwner»of the property.

Fina11y, the State must>pr09e that the value of the
property taken was a thousand dollars or more.

If a crime is committed by two or more peopje who
are acting together in pomm}tﬁjng a crime, the act of
one is the act of all. A person who-joins with another
to commit an unlawful act is crimina11y responsible for
everything done by the other persoh whi.ch happens as a
probable or natural consequence of the acts done inl |
carrying out the common plan and purpose.

For examplie, two people can be guilty of k11H1ng
another person when only one of the two had a gun,.only
one bullet was used, and only one of the two fired the
shot that caused the death. If two or more people are
together, acting together, assisting each other in
commitiing the offense, the act of one is the act of
all, or as it is sometimes said, the Hand,of one is the

hand of al1l.
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Prior knowledge that a crime is going to be
committed, without more, is not sufficient to make a
person guilty of that crime. Mere knowledge that

another person is going to commit a crime, even if the

Defendant is present when the crime is committed, is not -

sufficient to convict the Defendant as a principal.
Guilt as a principal 1is shown by actual or constructive
presence at the scene as a result of a prior

arrangement. Therefore, a finding of ‘a prior arranged

plan or common scheme is necessary for a finding of

guilt as a principal.

The State must prove beyond a reasonable doubt by
coﬁpetent‘evidenge the theory of the hand of one is the
hand of all. A principal 1ﬁ_a crime is one who either
actua11y-comm1ts the crime .or who is present, aiding"
abetting, of‘assisting,in committing the crime. Whén a
person does an act in the presence of dndlwith the
assistance of another, the act is done by both,

When tw§ or more acting with a commén plan or
intent are present at the commission~of a crime, it does
not matter who actué]1y pommits the crime. A1l are
guilty. The hand of one is the hand of all.

Present at the commission of a crime means to be
sufficiently near to aid and abet and assist in the

commission of the crime. However, mere presence at the
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scene of a crime is not sufficient to convict one as a
principal on the theory of aiding and abetting. Intent
is also a necessary element, for there must have been a

common design or intent to commit the crime and the

crime must have been committed pursuant thereto with a

person aiding and abetting with some overt act.

Intent means intending the result which actuaily

~occurs, not accidentally or involuntarily. Intent may

,be shown by acts and conduct of the Defendant and other

circumstances from which you may naturally and

reasonably infer intent. The State must prove these

_elements beyond a reasonable doubt.

Now, in order to establish criminal liability
criminal 1ntent is required. For example, the mental
state required to be proven by the State for a
particular crime might be purpose,’ intent, know1edgé,
réck]esSness, or-criminal negligence. 'Crimina1‘intent
must be proven by the State beyond a reasonable doubt.

Crimina1’intent,1s always a matter that must be
determined by the jury from the circumstances
surrounding the situation. Intent cannot be proven to a
mathematical certainty. Medical science cannot dissect
a person's brain and determine Qhak the person had in

mind. So the Taw says that criminal intent may be

inferred from the circumstances shown to have existed.
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This is how you make a determination of whether or not
the element requiring intent was present. Intent need
not be established by direct and positive evidence but
intent may be established by jnferen;e in the same way
as any other fact, by taking into consideration the acts
of the parties and all the facts and circumstancés of
the case.

‘Criminal intent is a mental state, a conscious
wrongdoing. You are to determine what the Defendant
intended to do based on the circumstances shown to have
existed.

_Crimina] intent can arisevffom an action 6r a
failure to act. It may arise from negligence,

recklessness, or an-indifference to duty or to

consequences that is considered by the law to be the

" equivalent of criminal intent.’

Mefe presehce at the scene of a crime is not
éufficient-to prove someone guilty of a crﬁme.‘,A
Defehdant's presence where a crime is being committed or
mere association with the person who commits a crime,
does not make a defendant-an accomplice or an a{der or
abettor of the person cbmmitfing the crime.

The burden is on the State to prove every element
of the crime charged. If you find after reviewing all

of the evidence that the State has proved that the
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Defendant was only present at_the scene of the crime and
that they have not proved beyond a reasonab]e doubt any"
other partiqipation in the crime, then you must find the
Defendant not guilty.

The Taw is that prooftplacing one at the scene of a
crime witHout more is not éufficient to find someone
gui]ty 

Now, if the Defendant 1is fouqd possessing recentily

stoien goods, this fact may be used as evidence that the

Defendant stole the goods. - The determination is 'simply

A

an evidentiary fact to be tagen into consideration by
you a1ong,w1th the other qvidepcé in the case. You may
give it the weight you decide_it should have.

Now, tﬁéfe are fwo pogsibie verdicts which you may
find for each 1ndjctment:in this case. Each indictment
charges_a separate and distinct offense and you‘must
decide each indictment separately on the evidence and
the law applicable to it, uniﬁf1uenced by your decision
as to the other indictment. No significance is to be
gfven to the order in which I state these possible
yerdic;s to you. I simply must state one first and one
second.

The poss%b]e verdicts forreach indictment is either
guilty or not guilty. Ladies ahd gentlemen, your

verdict for each indictment must be a unanimous one.
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Mr. Ownbey, as foreperson, when the jury agrees on a
verdict, you will write the verdict here under the
verdict portion of the indictment, sign your name as
foreperson, and date the indictment. Then you can Knock
on the door and inform the bailiff that the jury has
reached‘a verdiet on each indictment.

Now, you have been allowed to take notes during the

o N OO o A W N -

trial of this case. However, p]easé remember that some
"9 people are better note takers than others. Juror notes
10 should not be given any greater we1ght than the

11 recollection of other jurors. The recollections of

12  individual jdEors'shou1d be considered as reliable as

13 notes taken by other jurors.

14 " Now I'm going to send you back to the jury room.
15  You can take your notepads with you. But please do not
16 discuss the case at this ‘point in‘time. 1I've got to

17 check with the attorneys to see if they have any

18 additional charges or cha]]engesAto‘the law as I have
19 .given it to you. If they do not have any or fhere are
20 none .that I’deemlapbropriaté, we']lﬂsend the exh{bits‘
21 back to the jury room with the indictments and - the

22 bailiff will 1nstruc£ you that you can begin your

23 deliberations at that time. Now, please do not begin
24  your deliberations until you are}told to do so by the

25 bailiff.
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THE COURT: Ladies and gentliemen, welcome back. I
understand that the jury has reached.a verdict; is that
éorrect?

THE FOREMAN: Yes, Your Honor.

THE COURT: A11 right. Have you written the
verdict on the indictments and signed your name and
dated the indictments?

THE FOREMAN: Yes, sir, Your Honor.

THE COURT: Would you hand those 1nd10thents,
please, to the bailiff.

THE FOREMAN: (Complies.)

THE COURT: A11 right. 1I'11 ask the Clerk of Court,
if she will pTease pub]iéh the verdict.

THE CLERK: On Indictment Number 2010-GS-37-746A,
the State of South Carolina versus Marcus Daniel
Allison, we, the jury, unanimously find the befendant
§u11£y of grand larceny.

On Indictment Number 2010-6S-37-745A, the State of

South Carolina versus Marcus Daniel Allison, we, the

~jury, find, unanimously find the Defendant guilty of

burglary first degree. '
Ladies and gent1emgﬁ of the jury,'if this was your
verdict and remains your verdict, please indicate so by

raising your right hand.

Let the record reflect that all members of the jury
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THE COURT: He's on probation now?

MR. WAGNER: .Yes, sir, he's on probation now. He's '
got shoplifting in '02 and he's got some pending
burglaries here, I know, and I -think there's one pending
in Anderson that are pending. But he does have
convictions for shoplifting and second offense DUI 1is
what he's on probation for.

THE COURT: Do you know the date he was sentenced
qh the DUI?

MR. WAGNER: I do not, Your Honor.

PROBATION OFFICER GINGER NEWTON: Yes, sir, Your
Honor. He was sentenced by Judge Welmaker in Pickens
County:on March the 30th, 2011. He received one year,
$4,000, brovjded'on the service of 80 days, with $2,500
and probatioen for 30 months.

THE COURT: “A171 right.

Sentence of the Court: )

THE COURT: A11 right, Mr. Allison, you have been
found guilty by jury trial. On the sentence of burglary
in the first degree, the sentence of the Court is that
you be confined to the State Department of Qorrections
for 25 years.

On the charge of grahd Tarceny, the sentence of the
Court is that you be confined to the State Department of

Corrections for five years. The sentences will run
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concurrent with the DUI sentence handed down on March
30th, 2011. You will be given credit for any time
served thus far. A11.right.
THE DEFENDANT: Thank you, Your Honor.
MR. BURR: Thank you, Your Honor.
(Whereupon, the trial of the State of South
Carolina v. Marcus Daniel Allison was concluded on
Wednesday, April 25, 2012, at approximately 3:22
b.m.)

** End of Requested Certified Transcript of Record **
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STATIE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS
COUNTY OF OCONEE TENTH JUDICIAL CIRCUIT

\
STATE OF SOUTH CAROLINA,

PLAINTIFF, MOTION TO SUPPRESS EVIDENCE,
' DUE TO STATE’S FAILURE TO
vs. . - . PRESERVE EVIDENCE

MARCUS DANIEL ALLISON,

DEFENDANT.

The Defendant moves this Court to suppreés any evidence presented by the State as to the
location of evidence found inside the Defendant’s camper because law enforcement failed to
prcsefve crime scene photos which the Defendant contends arev exculpatory. Speciﬁcall)?;" lhc
Defendant contends that the photos provide proof contradicting law enforcement tl}at the drawer
facing where the alleged items were found was freshly glued or intentionally configured to
conceal the Defendant’s property. Furthermore, the St'ate failed to prése'rve crime scenc photos
which law enforcement took | |

AUTHOR[TY

In Srate v. Chéesehoro, 346 S.C. 526,.5'38-39. 552 S.E.2d 300, 307(2001), the South
Carolina Supreme Court established it was a violation of a defendant’s due process rights when
useful evidence is destroyed by the state when the destruction was either (1) in bad faith or (2)
when the evidencé possessed an exculpatory value apparent before the cvidcnéc was dcslrbycd
and the defendant cannot obtain other evidence of comparable \}alllc by other means. ld.-

In this case, the State admits to having taken pictures of the crime scene which included

the alleged hiding spot. “freshly glued™ drawer facing and crowbar marks on the victim’s RV.
: (

Page 1 of 2
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None of these items were taken in to cvidence and preserved to allow the Dcl'ennldanl to have-his
own expert revicw the items in reference to the State’s allegations. - Instead, the Staw took
photographs of these items for use in its case. However, the State has not produced the
ph9t0graphs in response to the Defendant’s discovery requests. Moreover, the State now asscrts
that the photographs have been lost and cannot be provided to the Defendant.

It is unknown whether the photographs were not' intentionally or not. However, under the
two (2) prong test in C;zee.\'eb()l'o, the Defendant asserts that the images are exculpatory as they
would show that the dr.awer facing was not freshly glued and that the crowbar marks which the
State alleges were éaused by the Defendant’s crowbar do not match. Because the State did not
preserve ﬂlc crime écene, the Defendant cannot rely on reviewing any other evidence to provide
the exculphtory evidence which the picture would have provided.

| CONCLUSION

Therefore, tl;e Defendant requests that all reference to the location of any items found be
suppressed and that the State may not introduce any statements regarding the crowbar or any
alleged marks found on the victim's RV,

I SO MOVE!

Walhalla, South Carolina Respectfully submitted,
April 24,2012 s

L g e

T ~
'f\%f;/ //\i~_/ ..--———‘—--*?"," TTTm e

Keith G. Denny, Esq. SC Bar # 79727
Keith G. Denny, P.A.

30 Short Strect/ P.O. Box 101
Walhalla, S.C. 29691

Attorney for Defendant
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STATE OF SOUTH CAROLINA) - INDICTMENT
)
COUNTY OF Oconee - )
At a Court of General Sessions, conVened on , the Grand Jurors of

Oconee County present upon their oath:

Burglary (After June 20, 1985) - First degree -

3

That Marcus Daniel Aliison did in Oconee County, on or between May 2, 2010 and May 3, 2010,

willfully and unlawfully enter the dwelling of Brucé Kelley located at , without

consent and wifh the intent to commit a crime therein and aggravating circumstances were present, to wit:. oo

when, in effecting entry or while in the dwelling or in immediate flight he or another participant in the {é_:; >

crime, is armed with a deadly weapon or explosi\)e; and/or the entering or remaining occurred in the : {q d

nighttime. This is in violation of §16-11-311 of the South Carolina Code of Laws (1976) as amended 5 :’;
>

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
A TRUE COPY
0CT 1 1 200

CLERK OF COURY - OCONEE COUNTY ~
L CLERKOF COURY ~ OCONEE COUNTY._ |
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STATE OF SOUTH CAROLINA) INDICTMENT
COUNTY OF Oconee )
At a Court of General Sessions, convened on , the Grand Jurors of

Oconee County present upon their oath:

Grand Larceny, Value More Than $1,V000 But Less Than $§000

The Defendant, Marcus Daniel Allison, did in Oconee County, South Carolina, on or between May 2,
2010 and May 3, 2010, feloniously take and carry away the gb‘éds of Bruce Kelley, valued at more than’

$1000 but less than $5000, described as follows: a 18 inch flat screen tv, 22 inch flat screen tv, Acer

laptop, rock island 1811 military pistol, .38 derringer, a military surplus pistol and a box of ammo with

intent to deprive the owner permanently of such property, all in vuolatlon of Section .1 6 13-30(B)(1), Code

of Laws of South Carolina, (1976, as amended).

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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STATE UF SOUTH CARULINA IN THE COUKT UOF GENERAL SESSIONS

COW OF Oconee
STATE VS.
Mr. Marcus Daniel Allison

INDICTMENT/CASE#: 2010GS3700745A

)

)

)

g A/W#:  DIANI130186
) Date of Offense: _5/2/2010
)

)

)

)

)

AKA:
Race: w Sex: M Age: 32 S.C.Code § ;_16-11-0311
DOB: SS#: CDR Code #: _ 0079
Address:
Cit}',sme,zﬁ Seneca, SC 29672 SENTENCE SHEET
DL#: SID#:
*CDL Yes[[) No{T] CMV Yes[] No[] Hazmat Yes[] No[]
In disposition of the said indictment comes now the Defendant who was Xl CONVICTED OF or [JPLEADS
TO: Burglary / Burglary (After June 20, 1985) - First degree
in violationof § 16-11-0311 of the S.C. Code of Laws, bearing CDR Code # - 0079 _
[ NON-VIOLENT VIOLENT [T)JSERIOUS [XIMOST SERIOUS  [JMandatory GPS(CSC {1§17-25-45
w/minor 1st or Lewd Act)
The charge is:  [X] As Indicted, [TJLesser Included Offense, [JDefendant Waives Presentment to Grand Jury. (defendant's initials)
The plea is: Without Negotiations or Recommendation, Negotiated Sentente, Recommendation by the State.
ATTEST,

A - (‘5

Wagner, David SC Bar# ' Defenddnt =" Attomey for Defendant/ SC Bar#
- WHEREFORE, the Defendant is commited to the : State Department of Corrections, [] CountyDetention Center,
for a determinate term of 25 days/months/years or - [] under the Youthful Offender Act not to exceed X years

and/or to pay a fine of $ X ; provided that upon the service of X days/months/years and/or payment
C X

of § X : plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference.
CONCURRENT or [J CONSECUTIVE to sentence on: ‘ 3/ 20 / Zoll
The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.
[J The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[JRESTITUTION: [ Deferred [} Def. Waives Hearing [ ]Ordered  PTUP .
Total: §$ plus 20% fee! $ days/hours Public Service Employment
Payment Terms: . Obtain GED 0 '
(3 Set by SCDPPPS Attend Voc. Rehab. or Job Corp.
- May serve W/E begining

Recipient: Substance Abuse Counseling d
*Fine: . 3 Random Drug/Alcohol testing O

~ § 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 $ 1D0.00 pmts. of § beginning
§14-1-211(A)(2) (DUI Surcharge) $100 $ : :
§ 56-5-2995 (DUI Assessment) $12 3 $§ _ paidto Public Defender Fund
§ 56-1-286 (DUI Breath Test) 825§ Other:

_ Proviso 47.9 (Public Def/Prob) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 $ as QQ
§ 14-1-213 (Drug Court Surcharge) $150 3
§ 50-21-114(BUI Breath Test Fee) $50 3
§ 56-5-2942(J) (Vehicle Assessment) $40/ca § [(J Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $5 ) g.00 § 47.12 requires $500 be paid to Clerk
3% to County (if paid in installments) $ 3290 during probation.
TOTAL 3 ]339 . _’_7_.‘

(V4
J Presiding Judge %Wu W,

Clerk of Court/ Deputy Clerk . Judge Code: 2] FF"
Court Reporter: Bd)l DS. I:E Sentence Date: Apvil 25,2012 \/
SCCA217 (03/72011) 0 '



STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
COUNTY OF . Oconee ; 2 05
STATE VS. ) INDICTMENT/CASE#: 2010GS3700746A
Mr. Marcus Daniel Allison ) A/WH: DIANI130187

AKA: - )  Dateof Offense: _5/2/2010
Race: w Sex: M Age: 32 y SC Code § :_16-13-0030(B)(1)

DOB: SS#: ) CDRCode#: _ 0478
Address: : )
City,State,Zip:  Seneca, SC 29672 ‘
DL#: : = SID#; g 'SENTENCE SHEET

*CDL Yes{T] No[J CMV Yes[] No[] Hazmat Yes[ ] No[]

In disposition of the said indictment comes now the Defendant who was . CONVICTED OF or (JPLEADS
TO: Larceny / Grand Larceny, value more than $1,000 but less than $5,000

in violationof § 16-13-0030(B)(1) of the S.C. Code of Laws, bearing CDR Code # 0478

(X] NON-VIOLENT {7 VIOLENT [JSERIOUS [OMOST SERIOUS {JMandatory GPS(CSC [3§17-25-45

w/minor 1st or Lewd Act)
Thechargeis: [X] As Indicted, [T]Lesser Included Offense, ~[]Defenda
The plea is: W thout Negotiations or Recommendation,

5] LS

Negotjgted Sentence, [] Recommendatlon by the State.

ives Presentment to Grand Jury. (defendant's initials)

Wagner, Davxd I}hy‘;/ | " SC Bar# Deferdant Attomey for DefendWr#
WHEREFORE, the Defendant is commited to the [zf State Departmént of Corrections, [J Cou ioh Center,

for a determinate term of 5 days/monthsZears pr [ underthe Youthful Offender Act not to exceed X years
and/or to pay a fine of $ Y4 ; provided that upon the service of X days/months/years and/or payment

of $ X ; plus costs and assessments as applicable*; the balance is suspended wnh probation for X

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorporated by reference. %C)
(Zf CONCURRENT or (J CONSECUTIVE to sentence on: W" Z 5’30[ 2ol (

Ef The Defendant is to be given credit for time served pursuant to S.C. Code § .24-13-40 to be calculated and applied
by the State Department of Corrections.
(0 The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or reccive a firearm or ammunition. .

SPECIAL CONDITIONS:
RESTITUTION: [] Deferred [[] Def. Waives Hearing [(JOrdered PTUP
otal: § /f ﬁ Q , LCplus 20% fee: s days/hours Public Service Employment
Payment Terms: i Obtain GED D
[ Setby SCDPPPS i Attend Voc. Rehab. or Job Corp.
AL LL ) " ay serve W/E begining
— ¢ =, S
Recipient: {3, &/ Z, "/ Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing O
§ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 §. 100,00 pmts.of§ ________ beginning
§14-1-211(A)(2) (DUI Surcharge) $100 $ . : . | .
§ 56-5-2995 (DUI Assessment) $i2 - 5 $ ______ paidto Public Defender Fund
§ 56-1-286 (DUI Breath Test) 85 T3 Other:
Proviso 47.9 (Public Def/Prob) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 $ a5.00
g 14-1-213 (Drug Count Surcharge) _ $150 $
§ 50-21-114(BU! Breath Test Fee) $50 $
§ 56-5-2942(J) (Vehicle Assessment) $40/ca  § [J Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $5 $ S 00 § 47.12 requires $500 be paid to Clerk
3% to County  (if paid in installments) $ D during probation.
TOTAL 3 q0_

Clerk of Court/ Deputy Clerk \-{P* Judge Code: 14¥

Court Reporter: Db-m S l‘h 9 Sentence Date: A’)O" | 25-', 2012

L

Presiding Judge M ‘m‘

Vv

SCCA/217 (03/2011)
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my .ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings:”

August 29th, 2013

Carmen V. Ganjchsam
Appellate Defender

South Carolina Commission on Indigent Defense
Division.of Appellate Defense
PO'Box 11589 .
Columbia, S. C.29211-1589
" (803) 734-1330

ATTORNEY. FOR APPELLANT
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. CERTIFICATE OF COUNSEL FOR APPELLANT

Counse] for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not ‘any other material and that this Record on Appeal
complies to the best of my ability, with the August 13, 2007, order from the South Carolina
Supreme Court entitled “Interim Guidance Regarding Personal Data Identifiers and Other
Sensitive Information in Appellate Court Filings.”

August 29th, 2013

Ja C_—

Carmen V. Ganjehsani -
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589 .
.Columbia, S. C. 29211-1589

(803) 734-1330.

" ATTORNEY FOR APPELLANT



'STATE OF SOUTH CAROLINA b
IN THE COURT OF APPEALS
;, - EQ%WEWMIE:@
Appegl from Oconee County B UG 2 9 2015 1
Benjamin H. Culbertson, Circuit'Court Judge g@ 53&;};‘ ity i’ﬂ;’ﬁﬁ@ﬁ‘éﬁ
THE STATE,
RESPONDENT,
V. |
MARCUS DANIEL ALLISON,
'APPELLANT
CERTIFICATE OF SERVICE

1 certify that a true copy of the Record on*Appéal in the above referenced case has been
- served upon Christina J. Catoe, Esquire, at Rembert Denﬁis Building, 1000 Assembly Street, Room
519, Columbia, SC 29201, this 29" day of August, 2013.

Brandon Hall ,
Administrative Specialist

SUBSCRIBED AND SWORN TO before me
this 29th day of August, 2013.

Vo< w _@s)

Notary Public for South Carolina’
My Commission Expires: July 3, 2023.




